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OF    THE   COURTS    REPORTED   DURING   THE   PERIOD    COVERED 

BY  THIS  VOIvUME 


COHXSGTIOITT— 8upr«m«  Court  of  Error*. 
SAMUEL  O.  PRENTICE,  CRI>r  JUSTICB. 

ASBOCIATC    JOBTICSS. 

ALBERTO  T.  RORABACK. 
GEORGE  W.  WHEELER. 
JOHN  K.  BEACH. 
MILTON  A.  SHUMWAT. 

DEIJiWABE— Suprom*  Court. 

CHARLES  M.  CURTIS,  Chancellob. 
JAMES  PENNEWILL,  CaiBF  JUSTICB. 

ASaOCIATB    JUDOEB. 

WILLIAM  H.  BOYCB. 
HENRY  C.  CONRAD. 
HERBERT  L.  RICE. 
T.  BATARD  HEISEL. 

Court  of  Chaneory. 
CHARLES  M.  CURTIS,  Chanceixor. 

MAINE— Suproma  Judicial  Court. 

LESLIE  C.  CORNISH,  Cuier  Jdsticb. 
A880CIATB  JOST1CE8. 
ALBERT  M.  SPEAR. 
ARNO  W.  KING. 
GEORGE  E.  BIRD. 
GEORGE  F.  HALEY.' 
GEORGE  M.  HANSON. 
WARREN  C.  PHILBROOK. 
JOHN  B.  MADIGAN.* 
CHARLES  J.  DI;NN.« 
JOHN  A.  MORRILL.< 

MARTLAND— Court  of  Appaalt. 

A.  HUNTER  BOYD,  Cbikt  JUDQB. 

ASSOCIATX  jnnass. 

JOHN  P.  BRISCOE. 

N.  CHARLES  BURKE. 

WILLIAM  H.  THOMAS. 

JOHN  R.  PATTISON. 

HAMMOND  URNER. 

HENRY  STOCKBRIDOE. 

ALBERT  CONSTABLE. 

HEW  WATMrPSHrBK— Suprama  Court. 
FRANK  N.  PARSONS,  Chibt  Jdsticb. 

ABBOCIATB   J17BTI08. 

REUBEN  E.  WALKER 
JOHN  E.  YOUNG. 
ROBERT  J.  PEASLEE. 
WILLIAM  A.  PLUMMER. 


HEW  JEBSET— Court  of  Error*  and 
Appaala. 

EDWIN  ROBEStT  WALKER,   Crancellob. 
WnXiIAM  S.  OUMMERB,  Chibt  Justice. 


NEW  JEBSET— Court  of  Error*  and  Ap- 
paai*  (Cont'd). 

JUSTICES. 

CHARLES  G.  GARRISON. 
FRANCIS  J.  SWAYZE. 
THOMAS  W.  TRENCHARD. 
CHARLES  W.  PARKER. 
JAMES  J.  BERGEN. 
JAMES  F.  MINTURN 
SAMUEL  KALISCH. 
CHARLES  C.  BLACK. 

JUDOEB. 

JOHN  J.  WHITE. 
HENRY  S.  TERHUNE. 
ERNEST  J.  HEPPK.NHEIMER. 
ROBERT  WILLIAMS. 
FRANK  M.  TAYLOR. 
WALTER  P.  GARDNER. 

Court  of  Chaneary. 
EDWIN  ROBERT  WALKER,  CHANCELLOB. 

VICE    CHANCELLORS. 

FREDERIC  W.  STEVEINS. 
EUGENE  STEVENSON. 
EDMUND  B.  LEAMING. 
VIVIAN  M.  LEWIS. 
JOHN  H.  BACKES. 
JOHN  GRIFFIN. 
JOHN  E.  FOSTER. 
MERRITT  LANE. 

Suprama  Court. 

WILLIAM  S.  OUMMERE,  Chirt  Justice. 

ABBOCIATB   JUSTICES. 

CHARLES  G.  GARRISON. 
FRANCIS  J.  SWAYZE. 
CHARLES  W.  PARKER. 
THOMAS  W.  TRENCHARD. 
JAMES  F.  MINTURN. 
JAMES  J.  BERGEN. 
SAMUEL  KALISCH. 
CHARLES  C.  BLACK. 

Prarogativa  Court. 
EDWIN  ROBERT  WALKER,  Oroinabt. 
VICE    OBDIMABIEB. 
FREDERIC  W.  STEVENS. 
EUGENE  STEVENSON. 
EDMUND  B.  LEAMING. 
VIVIAN  M.  LEWIS. 
JOHN  H.  BACKES. 
JOHN  G«IFFIN. 
JOHN  E.  FOSTER. 
MERRITT  LANE. 

PEMNSTIiVANIA— Suprama  Court 
J.  HAY  BROWN,  CHisr  Justice. 

JUSTICES. 

S.  LESLIE  MESTREZAT. 
WILLIAM  P.  POTTER. 
JOHN  STEWART. 
ROBERT  MOSCHZISKER. 
ROBERT  S.  FRAZER. 
EMORY  A.  WALLINO. 


>  Died  February  19,  1918. 
'IMad  JsDusry  11,  Ulg. 


*  Appointed  January  28,  191S.  to  succeed  John  B.  Madlgan. 

*  Appointed  February  25,  1918,  to  succeed  Oeorge  F.  Haley. 
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RHODE  ISXiAND— Suprem*  Court. 
C.   FRANK  PARKHtmST.   Chut  Jubticb. 

ASfaOCIATB  J17STICE8. 

WILLIAM  H.  SWEETLAND. 
WALTER  B.  VINCENT. 
DARITTS  BAKER. 
CHARLES  F.  BTEARN8, 


VERMONT— Supram*  Court. 
JOHN  HENRY  WATSON,  Chibt  JosticB. 

ASSOCIATE  JUSTICBS. 

SENECA  HASELTON. 
GEORGE  M.  POWERS. 
WILLIAM  H.  TATIXJR. 
WILLARD  W.  BOLEa 
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McCIiASENCE  v.   PROVIDENCE   PERMA- 
NENT FIREMEN'S  RELIEF 
ASS'N.     (No.  5124.) 

(Snpreme  Court  of  Rhode  Island.    March  14, 
1918.) 

1.  Inbubanck  «=>683— Mutual  Benkpit  In- 

SUBANCK  —  FiBKUBN'S  ABSOOIATION  —  CON- 
8TBUCTI0N  OF  CONSTITUTION  AND  BT-LAWS. 

The  conatitntion  and  by-lawa  of  a  firemen's 
relief  association  are  to  be  reasonably  and  fair- 
ly construed  to  effectuate  the  benevolent  pur- 
poses of  the  organization  and  the  intention  of 
the  parties  manifested  tjierein, 

2.  Insurance  «=9787— Mutual  Benefit  In- 

SDRANCB— f^REMEN'S  RELIEF  ASSOCIATION— 
KlOUT  OF  DiSAJlLED  MeMBEB  TO' BENEFITS— 
"DiSABILlTT." 

Under  the  constitution  of  a  firemen's  relief 
association,  providing  that  the  object  of  the  as- 
sociation was  to  afford  aid  to  sick  and  disabled 
members,  and  that,  in  case  of  sickness  or  in- 
jury, members  in  good  standing  should  draw 
certain  benefits,  a  fireman,  who,  in  the  discharge 
of  his  duty,  was  thrown  from  the  seat  of  his 
wagon  while  exercising  some  horses,  and  bad 
bis  left  shoulder  dislocated,  resulting  in  a  per- 
manent deformity  incapacitating  him  to  perform 
the  work  of  fireman  or  other  manual  labor,  for 
which  alone  he  was  competent  on  account  of  his 
defective  education,  was  entitled  to  benefits 
from  the  relief  association,  though  he  did  not 
try  to  get  work  after  the  accident,  having  moved 
into  the  country  to  build  himself  up,  it  not  be- 
ing necessary  to  show  total  disability  to  prove 
a  claim  for  benefits ;  .  "disability"  meaning  the 
state  of  being  disabled,  absence  of  competent 
physical,  intellectual,  or  moral  powers,  means, 
fitness,  or  the  like,  and  the  fireman  being  "dis- 
abled" within  the  definition. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Disabil- 
ity.) 

3.  iNstntANCE  0=s>787— Mutual  Benefit  In- 

BUBANCE — FlBEHEN'fi  RELIEF  ASSOCIATION— 

Right  of  Disabled  Meubbb  to  Benefits. 
It  waa  not  necessary  that  snch  disabled  fire- 
man be  penniless  as  well  as  helpless  in  order 
to  be  entitled  to  benefits,  and  the  fact  that  he 
was  in  receipt  of  pension  did  not  destroy  his 
right  to  benefits. 


Superior   Court,   Provl- 
Countie's ;    Edward   W. 


Exceptions  from 
dence  and  Bristol 
Blodgett,  Judge. 

Action  by  Louis  S.  McClarence  against  the 
Providence  Permanent  Firemen's  Relief  As- 
sociation. There  was  verdict  for  plaintiff, 
and  defendant  excepta  Exceptions  overruled 
and  case  remitted  for  entry  of  Judgment  on 
the  verdict. 


Waterman  &  Greenlaw,  of  Providence 
(Charles  E.  TiUey,  of  Providence,  of  counsel), 
for  plaintiff.  George  P.  Troy  and  Frederick 
W.  O'ConneU,  both  of  Providence,  for  de- 
fendant. 

PER  CURIAM.  This  case  is  before  the 
court  on  defendant's  bill  of  exceptions  based 
on  the  action  of  the  superior  court  at  the  trial 
thereof  before  a  Jury  (1)  In  refusing  defend- 
ant's motion  to  instruct  the  Jury  to  return  a 
verdict  In  its  behalf,  ond  (2)  In  directing  the 
Jury  to  return  a  verdict  for  the  plaintiff. 
The  defendant  is  a  corporation  incorporated 
under  the  laws  of  the  state  of  Rhode  Island, 
the  object  of  which  is  to  afford  aid  and  relief 
to  sick  and  disabled  members  and  to  the  wid- 
ows and  otphans  of  deceased  members.  It 
is  supported  by  the  dues  paid  by  the  members, 
and  the  benefits  are  paid  out  of  the  fund  ac- 
cumulated from  such  dues.  The  plaintiff, 
who  was  41  years  of  age  at  the  time  of  the 
trial  in  July,  1916,  is  a  member  of  the  asso- 
ciation, und  has  been  a  member  thereof  since 
September,  1905.  Ue  was  an  active  member 
of  the  fire  department  of  the  city  of  Provi- 
dence from  June  13,  1905,  up  to  the  time  of 
his  retirement  on  a  pension  on  January  19, 
1916. 

On  the  ITth  of  May,  1915,  the  plaintiff, 
while  exercising  some  horses  in  the  discharge 
of  his  duty,  was  thrown  from  the  seat  of  his 
wagon,  and  his  left  shoulder  was  dislocated. 
Plaintiff  at  once  saw  a  doctor,  and  although 
he  has  since  been  treated  and  advised  by  five 
different  doctors,  no  cure  has  been  effected. 
At  the  trial  Dr.  Kelley,  a  witness  for  the 
plaintiff,  testified  that  there  was  a  deformity 
existing  in  the  shoulder  which  was  extremely 
angular;  that  the  head  of  the  bone  was  not 
in  its  proper  position  In  relation  to  the  rest 
of  the  parts.  Inasmuch  as  the  shoulder  blade 
and  the  head  came  together  making  a  defec- 
tive relation;  that  In  his  opinion  there  was 
very  little  chance  for  a  possible  recovery 
from  this  dislocation ;  that  the  plaintiff  was 
not  able  to  perform  the  duties  of  a  fireman, 
and  that  he  would  be  a  menace  to  himself  if 
he  attempted  to  perform  such  duties;  that  he 
might  do  some  type  of  work  which  did  not 
call  for  a  great  deal  of  manual  labor  or  where 
he  was   not   required   to   do  an   excessive 
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amount  of  reaching,  pulling,  and  hauling; 
that  he  might  sit  and  answer  the  telephone 
or  something  like  that,  and  might  sow  pota- 
toes,  but  that  he  would  not  be  able  to  dig 
holes  in  which  to  plant  the  potatoes;  that 
owing  to  his  limited  education  he  was  de- 
barred from  pursuits  in  which  he  might  oth- 
erwise be  able  to  secure  employment  It  fur- 
ther appears  that  the  plaintlfF  was  unable  to 
work  after  the  accident  until  the  latter  part 
of  July,  1915,  when  he  attempted  to  work  in 
the  department  and  was  put  on  what  is  called 
"house  duty,"  which,  consists  of  answering 
the  telephone  calls  at  the  otlice  of  the  chief  of 
the  fire  department,  and  in  driving  a  one- 
horse  supply  wagon.  During  his  absence 
from  the  service  and  up  to  the  time  of  his 
return  to  house  duty,  plaintiff  was  paid  a 
benefit  by  the  association  of  $1  a  day,  which 
benefit  ceased  on  his  return  to  the  service.  In 
the  latter  part  of  September,  1915,  plaintiff 
was  taken  off  house  duty  and  put  on  active 
service,  and  he  then  made  application  for  re- 
tirement, because  of  his  disability,  which  was 
subsequently  granted  by  the  board  of  Are 
commissioners  on  the  19th  day  of  January, 
1916.  On  January  20,  1916,.  plaintiff  applied 
to  the  association  for  the  payment  to  him  of 
the  benefit  of  ?1  per  day  which  he  claimed 
was  due  him  under  the  constitution  of  the 
association.  The  association  refused  his  ap- 
plication and  suit  was  brought  to  recover  the 
benefits  which  he  claimed  he  was  entitled  to 
up  to  the  time  of  the  commencement  of  this 
action. 

The  only  testimony  in  the  case  Is  that  giv- 
en by  the  plaintiff  himself  and  by  Dr.  Kelley, 
above  referred  to.  At  the  close  of  plaintiff's 
case  the  defendant  submitted  no  eridence,  but 
requested  the  court  to  direct  the  jury  to  re- 
turn a  verdict  in  its  liehalf.  This  request 
was  denied,  an  exception  was  taken  thereto, 
and  the  trial  court  then,  upon  motion  of  the 
plaintiff,  directed  a  verdict  for  the  plaintiff, 
to  which  action  an  exception  was  also  taken 
by  the  defendant.  As  the  record  stands  there 
is  no  evidence  to  contradict  the  facts  as  testi- 
fied to  by  the  plaintiff,  and  the  question  rais- 
ed is  one  of  law  and  not  of  fact  In  the  brief 
of  defendant  it  is  stated  that  the  only  ques- 
tion at  issue  is  whether  the  plaintiff  was  "dis- 
abled" so  as  to  entitle  him  to  claim  benefits 
under  the  provisions  of  the  constitution.  It 
is  agreed  that  the  rights  of  the  plaintiff  are 
to  be  determined  by  the  provisions  of  the  con- 
stitution of  the  association,  whieh,  in  regard 
to  the  point  in  issue,  are  as  follows: 

"Article  I.  Name  and  Purpose  of  Association. 
"Section  1.  This  association  shall  be  known  as 
the  Providence  Permauent  Firemen's  Relief  As- 
sociation, the  object  of  which  is  to  afford  aid 
and  relief  to  sick  and  disabled  members,  and  to 
the  widows  and  orphans  of  deceased  members, 
and  shall  be  composed  of  members  of  the  Prov- 
idence fire  and  protective  departments,  who 
shall  sign  the  constitution  at  the  time  of  joining, 
and  of  members  who  have  severed  their  connec- 
tion with  the  fire  or  protective  departments,  pro- 
vided they  have  been  members  of  the  associa- 


I  tion  for  not  less  than  three  years,  and  of  mem- 
I  bers  who  have  been  compelled  to  retire  from  the 
I  service  on  account  of  injuries  received  or  sick- 
I  ness  contracted  since  joining  the  association ; 
I  also  of  members  who  may  be  retired  on  account 
of  having  attained  the  age  limit  of  service  in 
the  Providence  fire  or  protective  departments. 

"Article  V.    Sick  Benefits  and  Penalties. 

"Section  1.  In  case  of  sickness  or  injury,  mem- 
bers in  good  standing  in  the  association  shall, 
after  the  first  five  days  for  which  time  no  bene- 
fits shall  ba  paid,  draw  from  the  funds  of  the 
association   benefits  as  follows: 

"(a)  To  active  members  of  the  association  the 
sum  of  $1  per  day  while  receiving  pay  and  the 
sum  of  $2  per  day  when  such  pay  ceases. 

"To  honorary  members  of  the  association,  the 
sum  of  $1  per  day. 

"(b)  To  aU  other  than  active  members  the 
sum  of  $1  per  day:  Provided,  however,  that  no 
member  shall  receive  benefits  for  sickness  or 
disability  caused  by  intemperance  or  immoral 
conduct,  and  if  any  member  who  is  receiving 
benefits  shall  unnecessarily  expose  himself  he 
shall  forfeit  all  claim  to  future  benefits." 

The  plaintiff  claims  to  be  entitled  to  bene- 
fits because  he  comes  witliin  the  class  pro- 
vided for  by  article  V. 

[1]  The  claim  of  the  defendant  is  that  the 
word  "Injury"  as  used  in  the  section  men- 
tioned is  to  be  understood  as  meaning  "dis- 
abled" because  the  objects  of  the  association 
are  stated  in  section  1  of  article  I  to  be  to 
afford  relief  to  sick  and  disabled  members. 
Defendant  further  claims  that  the  word  "dis- 
abled" should  not  be  construed  to  mean  dis- 
abled to  perform  the  work  of  a  fireman,  but 
should  be  construed  to  mean  total  disability 
for  other  work  beside  that  of  a  fireman.  The 
constitution  and  by-laws  of  an  association  of 
this  character  by  established  rule  are  to  be 
reasonably  and  fairly  construed  in  order  to 
effectuate  the  benevolent  purposes  of  the  or- 
ganization and  the  Intention  of  the  parties 
manifested  tjierein. 

[2]  From  the  portions  of  the  constitution 
above  quoted  it  appears  that  the  words  "dis- 
abled" and  "Injury"  are  used  therein  synony- 
mously. On  the  facts  in  this  case  we  are  not 
required  to  make  any  nice  distinction  as  to 
the  precise  meaning  of  these  words  as  used 
in  the  constitution  which,  in  respect  to  the 
question  before  us,  are  somewhat  ambiguous. 
The  testimony  shows  the  case  of  a  permanent 
injury  which  incapacitates  the  plaintiff  from 
working  as  a  fireman,  and  also  from  working 
in  the  only  other  occupation  which  he  knew ; 
that  is,  that  of  an  Iceman.  Plaintiff  had  no 
training  as  a  mechanic,  and  had  only  a  com- 
mon school  education,  and  was  limited  to 
work  of  a  nature  similar  to  the  occupations 
spoken  of.  He  testifies  that  he  was  not  able 
to  work  at  the  time  of  the  trial,  and  was  in 
continual  pain;  that  his  hearing  and  eye- 
sight were  to  a  certain  extent  defective; 
that  he  was  trying  to  get  himself  in  condi- 
tion to  work,  but  that  he  did  not  consider 
himself  able  to  do  a  man's  work  because  of 
pain  in  his  shoulder;  and  that  he  was  not 
able  to  work  delivering  ice  or  able  to  do  any 
work  that  be  was  competent  to  do. 
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Defendant  says,  however,  that  the  plaintiff 
should  not  recover  because  he  has  not  tried 
to  get  work  since  the  accident.  In  reply  to 
this  the  plaintiff  states  that  he  did  not  feel 
able  to  work,  and  that  In  order  to  buUd 
himself  up  he  had  moved  Into  the  country. 
On  the  undisputed  facts  we  are  of  the  opin- 
ion that  the  plaintiff  Is  entitled  to  recover. 
We  think  that  one  of  the  objects  of  the  as- 
sociation, as  manifested  by  the  provisions  of 
the  constitution,  is  to  provide  benefits  for 
members  who  have  suffered  a  serious  Injury, 
and  that  It  is  not  necessary  to  show  a  case 
ot  total  disability  in  order  to  prove  a  claim 
for  benefits.  That  this  is  the  practical  con- 
struction of  the  constitution  applied  by  the 
members  is  apparent  from  the  fact  that  the 
plaintiff  was  paid  benefits  by  the  association 
Immediately  after  his  accident  and  before  re- 
turning to  work  in  the  department,  aithoagh 
he  was  not  then  In  as  serious  a  condition  as 
at  the  present  time.  The  word  "disability" 
in  Webster's  Dictionary  is  defined  as  the 
state  of  being  disabled;  absence  of  compe- 
tent physical,  intellectual,  or  moral  powers, 
means,  fitness,  or  the  like.  In  ordinary 
speech  there  is  a  well-recognized  distinction 
made  between  the  words  "disability"  and  "to- 
tal dIsabiUty."  The  plaintiff  is  suffering 
from  an  injury  which  incapacitates  him  at 
the  present  time  from  doing  the  kind  of  work 
he  Is  capable  of  doing  and  is  accustomed  to 
doing ;  he  is  disabled  for  the  time  being,  at 
least,  and  is  entitled  to  recover  in  this  action. 

[3]  The  d^sdi^t  also  claims  that  as  the 
plaintiff  has '  a  pension  and  consequently 
some  limited  means  of  support,  he  Is  not  enti- 
tled to  aid  and  assistance,  or,  to  state  the 
claim  in  another  way,  in  effect  that  In  order 
to  entitle  plaintiff  to  recover  he  must  he  not 
only  helpless,  but  penniless.  We  find  no  warr 
rant  for  this  construction  of  the  constitution. 
On  the  contrary,  it  would  seem  to  be  one  of 
the  purposes  of  this  association  to  provide 
for  Just  such  cases  when  the  Income  of  one 
of  its  members  was  reduced  by  accident  or 
injury. 

The  exceptions  of  the  defendant  are  over- 
ruled, and  the  case  is  remitted  to  the  su- 
perior court  tor  entry  of  judgment  on  the 
verdict 


BICE.  Atty.  Gen^  v.  CRANSTON,  Chief  of 
PoUce,  et  al.    (No.  5143.) 

(Supreme  Court  of  Rhode  Island.     March  14, 
19ia) 

Makoakus  iS=»1S7(2)— Deniai.  ano  Disicis- 
SAL  or  Petition  —  Remedy  of  Petitio:seb 
BY  Appeal— Statute. 
Under  Qen.  Laws  1909,  c.  280,  g  25,  pro- 
viding that  any  party   aggrieved  by  the  final 
decree  of  the  superior  court  in   any  cause  in 
equity,   or  proceeding  following  the  course   of 
equity,  and  any  party  aggrieved  by  a  final  judg- 
ment u  any  proceeding  in  the  nature  of  a  pre- 
rogative writ,  except  habeas  corpus,  within  30 
days  and  5  days,   respectively,  after  entry   of 


such  decree  or  auch  judgment,  may  appeal  to 
the  Supreme  Court,  to  review  denial  and  dis- 
missal by  the  superior  court  of  petition  for  writ 
of  mandamus,  petitioner's  remedy  was  by  ap- 
peal, and  not  by  a  bill  of  exceptions,  and  the  Su- 
preme Court  has  no  jurisdiction  to  hear  and  de- 
termine such  a  bill. 

Petition  for  writ  of  mandamus  by  Herbert 
A.  Rice,  Attorney  General,  on  the  relation  of, 
eta,  against  Ellis  A.  Cranston,  Chief  of  Po- 
lice, and  others,  resulting  In  d^iial  and 
dismissal,  whereupon  petitioner  filed  notice  of 
intention  to  prosecute  a  bill  of  exceptions, 
and  secured  an  order  for  delivery  of  the 
transcript  of  evidence  and  for  the  bill  of 
exceptions.  On  respondents'  motion  to  dis- 
miss petitioner's  bill  of  exceptions.  Motion 
granted. 

Frank  L.  Hanley,  of  Providence,  for  peti- 
tioner.   Harold  B.  Curtis,  of  Providence,  for 

respondents. 

PER  CURIAM.  This  is  a  petition  for  a  writ 
of  mandamus  against  the  respondent  Crans- 
ton, chief  of  police  of  the  town  of  Warwick, 
and  the  members  of  the  board  of  police  com- 
missioners of  said  town,  to  show  cause  why 
a  writ  of  mandamus  should  not  issue,  requir- 
ing them  to  enforce  certain  provisions  of  the 
criminal  law  ai»d  to  prevent  the  further 
violations  of  sections  18  and  19,  chapter  347, 
Gen.  Laws  of  R.  I.,  In  regard  to  Sabbath 
breaking. 

The  cause  was  heard  before  a  judge  of  the 
superior  court  sitting  without  a  jury,  and  the 
petition  was  denied  and  dismissed  by  rescript 
filed  on  September  27,  1917.  Thereafter,  on 
October  3,  1917,  the  petitioner  filed  his  notice 
of  intention  to  prosecute  a  bill  of  exceptions, 
and  secured  an  order  of  the  court  for  the 
delivery  of  the  transcript  of  evidence  on  or 
before  November  10,  1917,  and  for  the  bill  of 
exceptions  to  be  filed  on  or  before  November 
20,  1917.  The  time  in  which  to  file  the  tran- 
script was  later  extended  to  December  20, 
1917,  and  upon  tMs  date  the  bill  of  exceptions 
and  transcript  were  filed  in  court  and  were 
allowed  by  the  trial  Justice  on  December  28, 
1917.  The  respondents  have  moved  to  dis- 
miss this  bill  of  exceptions,  on  the  ground 
that  this  court  is  without  jurisdiction  to  hear 
and  determine  said  bill  of  exceptions,  bcciiuse 
the  petitioner's  remedy,  as  provided  by  sec- 
tion 25,  chapter  289,  Gen.  Laws,  is  by  appeal, 
and  not  by  bill  of  exceptions. 

Section  26  provides  as  follows: 
"Any  party  aggrieved  by  a  final  decree  of  the 
superior  court  in  stny  cause  in  equity  or  pro- 
ceeding following  the  course  of  equity  may, 
within  thirty  days  after  the  entry  thereof,  and 
any  party  aggrieved  by  a  final  judgment  in  any 
proceeding  in,  or  in  the  nature  of,  a  prerogative 
writ,  except  habeas  corpus,  may,  within  five 
days  after  entry  of  such  judgment,  appeal  to 
the  Supreme  Court.     •     •     ♦ " 

The  motion  to  dismiss  must  be  granted. 
See  Fiske  v.  Vaughn,  29  R.  I.  465,  72  Att.  530. 
In  the  Fiske  Case  the  court  held  that  there 
was  no  provision  in  our  laws  for  a  bill  of 
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exceptions  to  the  dedslon  ot  the  superior 
court  on  a  petition  for  a  writ  of  mandamus, 
but  the  case  should  be  brought  to  the  Su- 
preme Court  for  review  by  appeal.  The  court 
(29  R.  I.  at  page  465,  72  AtL  at  page  531) 
said,  referring  to  section  25,  supra: 

"The  section  in  question  is  a  special  provision 
governing  'any  proceeding  in,  or  in  the  nature 
of,  a  prerogative  writ,  except  habeas  corpus,'  «a 
well  as  equity  causes  or  proceedings  following 
the  course  of  equity,  and  it  is  no  more  permis- 
sible to  prefer  a  bill  of  exceptions  in  one  of 
these  classes  of  cases  than  in  another.  In  each 
of  them  appeal  Is  the  statutory  method  of  bring- 
ing such  case  before  this  court  for  review." 

This  decision  Is  decisive  of  the  issue  in 
this  case.  Petitioner's  remedy  was  by  aiqpeai, 
and  not  by  bill  of  exceptions.  As  the  statutes 
make  no  provision  for  a  bill  of  exceptions  in 
a  case  of  this  nature,  it  follows  that  this 
court  has  no  Jurisdiction  to  hear  and  deter^ 
mine  this  bill  of  exceptions. 

The  motion  of  the  respondents  to  dismiss 
the  petitioner's  bill  of  esxceptions  is  granted. 


AVERY  V.  THOMPSON  et  al.  (two  cases). 

(Supreme  Judidal  Court  of  Maine.     Feb.  21, 
1918.) 

1.  Cakbiebs  «=923o  —  Cabseebb  of  Pabsen- 

OEBS. 

A  person  inviting  another  to  ride  in  his  au- 
tomobile gratuitously  was  not  bound  to  convey 
her  safely   as  a  common   carrier. 

2.  Neolioence  €=s>16— Duty  to  Vsb  Ca'bb— 

DtJTY   OF  VOLUNTABY   UNDERTAKEK. 

A  voluntary  undertaker,  such  as  a  person 
inviting  another  to  take  a  ride  in  his  automobile 
gratuitously,  is  required  to  exercise  that  degree 
of  care  and  caution  which  would  seem  reason- 
able and  proper  from  the  character  of  the  thing 
undertaken,  and  must  be  mindful  of  the  life  and 
limb  of  his  gufst,  and  not  unreasonably  expose 
her  to  peril  in  addition  to  that  involved  in  the 
act  of  transportation  itself,  because  of  the  use 
of  an  instrumentality  of  tremendous  power, 
high  speed,  and  quick  action. 

3.  Neoliqknce  <S=>136(14)  —  QcESTiONa  fob 

JUBY.  . 

Whether  a  person  invitmg  another  to  take 
a  ride  in  his  automobile  has  exercised  the  re- 
quired degree  of  care  is  a  question  of  fact  for 
the  jury. 

4.  Nkgligenck  <s=»134(4)— Weight  and  Suf- 
ficiency OF  Evidence. 

Defendant's  intestate  invited  plamtiff  and 
others  to  take  a  ride  in  his  automobile.  As  the 
jury  might  have  found,  he  was  familiar  with  a 
railroad  crossing  and  knew  he  was  approach- 
ing such  crossing,  and  the  whistle  had  been 
blowing  and  the  automatic  bell  was  ringing. 
When  within  a  few  rods  of  the  crossing,  plain- 
tiff called  attention  to  the  train  as  it  came  m 
sight  around  a  bend,  and  defendant  slowed  down 
a  little,  looked  up  and  saw  the  train,  and  when 
within  a  few  feet  of  the  crossing  increased  his 
speed  and  attempted  to  cross  in  front  of  the 
train  with  which  he  collided.  Held,  that  the 
jury's  finding  that  he  unreasonably  exposed 
plaintiff  to  danger  and  created  a  new  peril, 
which  she  could  not  have  anticipated  and  did 
not  assume,  was  not  palpably  wrong. 
6.  Neolioencb  «=»68— Contbibutory  Neg- 
ligence—Railboad  Crossing  Accidents. 
Plaintiff,  who  had  neither  direction  nor  con- 
trol of  the  operation  of  the  car,  and  neither  con- 
sented to  nor  acquiesced  in  the  particular  man- 


agement or  mismanagement  that  caused  the  ac- 
cident, but  who  was  relying  on  the  competency 
of  the  intestate  as  a  competent  driver,  and  wsus 
not  inattentive,  being  apparently  the  first  one  to 
perceive  the  train  and  give  warning,  was  not 
negligent. 

6.  Damages   ig=>132(5)   —  Excessiveness  — 
Pebsonax  Injuries. 

In  a  collision  between  a  railroad  train  and 
an  automobile,  a  married  woman,  28  years  old, 
sustained  a  scalp  wound  and  a  fractured  pelvis, 
also  a  nervous  shock  or  collapse  with  its  attend- 
ant ills,  which  still  remained  with  her.  She 
was  suffering  from  a  retroverted  uterus,  and 
seven  months  after  the  collision  had  a  miscar- 
riage when  three  months  in  pregnancy,  and 
there  was  evidence  that  she  could  never  have  a 
child  because  of  the  pelvic  break.  Her  suffer- 
ing was  intense  and  her  injuries  in  a  degree 
permanent  Held,  that  a  verdict  for  $5,250, 
though  large,  was  not  excessive. 

7.  Negligence  ^=»129— Witnesbbs  «=>405(1) 
—Contradiction— Immaterial  Matters. 

In  an  action  for  injuries  sustained  while 
riding  in  the  automobile  of  defendant's  intestate, 
when  he  attempted  to  pass  in  front  of  an  ap- 
proaching train,  the  engineer  testified  that  the 
train  was  runnmg  8  or  10  miles  an  hour,  that 
this  was  the  usual  speed  at  that  crossing,  and 
that  it  was  necessary  not  to  run  at  a  greater 
speed  in  order  to  stop  at  a  nearby  station.  A 
civil  engineer  was  asked  if  he  had  timed  a  train 
making  the  ordinary  stop  at  that  station  to 
know  whether  it  could  make  its  ordinary  stop 
at  a  rate  of  more  than  10  miles  an  hour  on  the 
crossing.  Held,  that  the  exclusion  of  this  ques- 
tion was  not  error,  as  it  could  only  have  con- 
tradicted the  engineer's  opinion  as  to  the  neces- 
sary limit  of  speed  in  oilier  to  make  the  stop, 
which  was  immaterial,  and  moreover  the  at- 
tempt to  pass  in  front  of  the  train  would  have 
been  equally  reprehensible,  whether  the  train 
was  running  10  miles  an  hour  or  faster. 

8.  Negligence  ^=>125  —  Actions  fob  Inju- 
ries—Admissibility  OF  Evidence. 

"Hie  experimental  observation  which  the 
witness  was  asked  to  narrate  having  been  made 
at  a  subsequent  date,  and  not  confined  to  the 
particular  train,  was  within  the  excluding  rule 
of  res  inter  alios  acta. 

£}xception  and  On  Motion  from  Supreme 
Judicial  Court,  Knox  County,  at  Law. 

Actions  by  Edna  Avery  and  A.  Ferdinand 
Avery  against  Robert  L.  Thompson  and  oth- 
«-s,  administrators.  There  was  a  verdict  for 
the  plaintiff  in  each  case,  and  defendant 
brings  exceptions  and  moves  for  a  new  trial. 
Motion  and  exception  overruled  in  the  action 
by  Edna  Avery.  Elxceptlon  overruled,  and 
motion  sustained,  in  the  action  by  A.  Ferdin- 
and Avery,  unless  plaintiff  files  a  remittitur. 

Argued  before  CORNISH,  0.  J.,  and 
SPEAR,   KING,  BIRD,  and  HANSON,  JJ. 

Carl  C.  Jones,  of  WatervlUe,  and  F.  W. 
HaUlday,  of  Newport,  for  plaintiffs.  A.  S. 
Iilttlefleld  and  K.  I.  Thompson,  both  of  Rock- 
land, for  defendants. 

CORNISH,  O.  J.  These  cases  are  of  novel 
impression  in  this  state.  They  involve  the 
degree  of  care  which  the  owner  and  operator 
of  an  automobile  owes  to  his  invited  guest. 

N.  Webb  Thompson,  the  defendants'  intes- 
tate, was  a  resident  of  Friendship  and  the 
owner  of  an  automobile  driven  by  himself. 


«=»Por  other  ciue.  see  .ame  topic  and  KEY-NUMBER  In  all  Key-Numl»red  Dtg~te  and  Indexes 


Digitized  by 


Google 


M«) 


AVERY  ▼.  THOMPSON 


He  inrlted  four  ladles  to  take  a  ride  wltb 
him  for  pleasure  fr<om  Frieadshlp  to  Tbomas- 
ton.  Tte  Invitation  was  accepted  and  on  the 
morning  of  September  2,  1915,  they  started 
on  the  journey.  Miss  Mitchell  sat  on  the 
front  seat  with  Mr.  Thompson,  the  other 
three  ladles  on  the  rear  seat,  Mrs.  Avery,  the 
plaintiff  on  the  left.  Miss  Morse  in  the  cen- 
ter, and  Mrs."  Plllabtiry  on  the  right  They 
tamed  from  the  Friendship  road  onto  Knox 
street  in  Thomaston,  and  In  attempting  to 
pass  over  a  grade  crosslnj;  abont  100  feet 
from  the  turn,  the  automobile  was  struck 
by  an  express  train  of  the  Maine  Central 
Ballroad  Company.  Mr.  Thompson  was  In- 
stantly killed,  and  Mrs.  Avery  was  thrown 
out  and  seriously  Injured.  These  salts  are 
brouirht  the  one  by  Mrs.  Avery  and  the  oth- 
«M*  by  her  husband,  against  the  estate  of  Mr. 
Thompson  to  recover  the  damages  so  sus- 
tained. The  allegation  In  the  writs  is  that 
Mr.  Thompson — 

"nttprlv  heeifless  of  the  safety  of  liie  plaintiff, 
did  then  and  there  ne^lisrently.  carelessly,  and 
Te<rtt]ps8ly  nttempt  to  cross  said  railroad  com- 
pany'!) tracks  in  front  of  said  approaching  train, 
by  reason  of  which  ncKlijtence.  carelessnesg.  and 
reo'Vlensness."  etc.,  the  plaintiff  was  ininred. 

Mrs.  Avery  recovered  a  verdict  for  95.250, 
and  Mr.  Avery  of  |!1,483.38.  The  cases  are 
before  this  court  on  motion  and  a  single  ex- 
ception. 

Motion. 

1.  Defendant't  Jfegligence. 

In  order  to  determine  whether  these  ver- 
dicts are  so  manifestly  contrary  to  the  law 
and  the  evidence  that  they  should  be  set 
aside  by  this  court,  it  is  necessary  to  ascer- 
tain in  the  first  Instance  the  measure  of  duty 
whidi  Mr.  Thompson,  tibe  Invitor  and  the 
host,  owed  to  Mrs.  Avery,  the  invitee  and 
guest,  under  the  circumstances  of  this  case; 
in  other  words  the  degree  of  care  which  he 
was  in  law  bornid  to  exercise  for  her  protec- 
tion and  safety  during  this  gratuitous  trans- 
portation. We  should  first  inquire  wltat  was 
the  legal  relation  existing  between  the  par- 
ties. 

Ordinarily  in  personal  actions  the  duty 
which  is  violated  is  one  of  two  Idnds.  Ei- 
ther it  is  one  Imivosed  upon  the  defendant 
equally  with  all  the  world  and  Independent 
of  any  act  or  vlolati<Hi  on  bis  part,  as  for  in- 
stance the  duty  of  a  driver  of  an  automobile 
toward  other  travelers  on  the  highway,  or  it 
may  arise  'out  of  contract,  either  under  seal 
or  given  for  good  consideration  In  conse- 
quence of  which  the  defendant  has  assumed 
a  correlative  duty,  an  illustration  of  which 
is  the  carriage  of  persons  or  property  for 
hire.  There  is,  however,  a  third  way  in 
which  a  legal  duty  may  arise,  and  that  is 
from  a  gratuitous  undertaking  on  the  part  of 
the  defendant,  a  duty  voluntarily  assumed 
without  consideration,  and  a  duty  owed  to 
the  plaintiff  alone  because  of  the  peculiar  re- 
lations of  the  parties.    The  moat  common  In- 


stance of  this  third  dassi&cation  Is  a  gratui- 
tous bailment. 

Within  this  zone,  independent  of  either 
contract,  or  tort  In  its  larger  sense,  falls  the 
defendant's  duty  and  therefore  the  plaintiff's 
right  in  the  case  at  bar.  The  defendant  (us- 
ing this  term  for  the  sake  of  convenience) 
had  entered  into  no  contract  with  the  plain- 
tiff by  the  terms  of  which  he  had  agreed  to 
carry  her  safely  from  Friendship  to  T?homas- 
ton  and  return,  nor  was  he  obliged  to  invite 
her  into  his  car  to  become  his  guest.  He  vol- 
untarily undertook  to  transport  her  on  this 
pleasure  trip,  and  his  liability  wholly  grew 
out  of  this  voluntary  undertaking  and  was 
commensurate  with  the  duty  so  assumed  by 
liim. 

[1]  The  next  inquiry  is  this,  To  what  de- 
gree of  care  and  exertion  should  he  be  held 
under  these  drcnmstances?  Was  he  bound  to 
convey  her  safely  as  a  common  carrier? 
CHearly  not  Was  he  liable  for  injuries  re- 
sulting from  what  has  often  been  termed  or- 
dinary negligence ;  that  Is,  a  failure  to  exer- 
cise the  care  of  an  ordinarily  prudent  per- 
son in  the  same  sltuatl<m?  Or  should  he  be 
held  bound  to  exercise  only  a  slight  degree 
of  care  and  be  liable  only  in  case  of  reckless 
and  willful  misconduct,  what  has  been  often 
characterized  as  gross  negligence? 

There  has  been  much  controversy  over  the 
use  of  phrases  expressing  different  degrees  of 
negllgcaice,  as  slight,  ordinary,  and  gross,  but 
it  seems  to  be  largely  a  matter  of  termi- 
nology, and  the  later  decisions,  while  for  the 
most  part  rejecting  the  arbitrary  distinctions, 
acknowledge  the  existence  of  conditions  that 
Increase  or  diminish  the  degree  of  care  to 
be  exercised.  In  Raymond  v.  Railroad  Co. 
100  Me.  529,  82  Afl.  002,  8  Li  R.  A.  (N.  S.)  94, 
this  court  said: 

"It  will  be  here  observed  that  the  courts  in 
discussing  the  above  propositions  hare  nsed 
the  term  negligence  instead  of  the  word  care,  to 
express  the  measure  of  duty.  But  confusion 
has  arisen  from  regarding  'negligence'  as  a 
positive  instead  of  a  negative  word.  For  this 
reason  it  is  usual  to  express  the  duty  owed  in 
positive  terms  by  stating  what  constitutes  dne 
care,  rather  than  in  negative  terms  by  stating 
what  constitutes  negligence,  which  is  the  un- 
intentional failure  to  perform  a  duty  implied  by 
law.  'Negligence'  is  the  opposite  of  'doe  care.' 
Where  due  care  is  found,  there  is  no  negligence. 
If  there  Is  a  want  of  due  care  tiien  there  is 
negligence.  We  are  inclined  to  agree  with  the 
great  weight  of  judicial  opinion  that  the  attempt 
to  divide  negligence,  or  its  opposite  due  care, 
into  degrees  will  often  lead  to  confusion  and  un- 
certainty. It  seems  to  us  therefore  that  the 
measure  of  duty,  owed  by  parties  in  the  dis- 
charge of  ttieir  mutual  relations,  would  be  bet- 
ter expressed  by  the  use  of  the  term  negligence, 
if  one  prefers  a  negative  definition,  or  due,  rea- 
sonable or  ordinary  care,  always  having  refer- 
ence to  the  circumstances  and  conditions  with 
regard  to  which  the  terms  are  used." 

On  the  other  hand,  tlie  Massachusetts  court 
in  its  latest  discussion  of  the  subject,  closes 
en  elaborate  analysis  of  tlie  aathy>rities  with 
the  words: 
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"We  are  of  opinion  ♦  •  •  that  in  this 
commonwealth  at  any  rate  degrees  of  negli- 
gence are  known  to  the  law."  Massaletti  t. 
Fitzroy,  118  N.  E.  168,  decided  OctoDer,  1917, 
not  yet  officiall"  reported. 

Notwithstanding  these  antagonistic  state- 
ments as  to  definition,  we  doubt  not  that  the 
two  courts  from  a  given  state  of  facts  would 
be  apt  to  reach  the  same  conclusion  as  to 
liability.  The  difference  is  more  verbal  than 
real. 

This  is  iJlustrated  In  the  analogous  doctrine 
of  gratuitous  bailments — what  the  earlier 
writers  termed,  a  mandate.  In  etorer  v.  Gow- 
en,  18  Me.  174,  the  court,  on  the  authority  of 
Story  on  Bailments,  stated  the  law  in  these 
words,  "In  such  case  the  bailee,  or  mandata- 
ry, Is  responsible  only  for  gross  negligence," 
but  added,  "The  care  required  in  a  bailment 
of  this  kind,  will  depend  much  upon  the  na- 
ture of  the  goods  delivered.  If  money  Is  de- 
livered it  is  to  receive  more  care  than  com- 
mon property."  Restated  in  Dinsmore  v.  Ab- 
bott, 89  Me.  373,  36  Atl.  621,  the  doctrine  ap- 
pears as  follows: 

"The  burden  was  upon  the  plaintiff,  whatever 
the  form  of  action,  to  show  a  breach  of  the  im- 

Elied  contract  of  the  defendants  as  gratuitous 
ailees,  viz.  to  use  ordinary  care  in  keepinz  the 
property  and  to  deliver  it  upon  demand,  if  aft- 
er using  due  care,  they  should  have  it  in  their 
possession." 

The  language  is  different  in  these  two 
opinions,  but  the  essential  elements  ot  the 
self-imposed  duty  undoubtedly  remain  the 
same. 

[2]  Adopting  then  the  modem  method  of 
statement,  we  thlnlc  that  the  true  rule  of 
liability  cm  the  part  of  a  voluntary  under- 
taker should  be  this,  tliat  he  be  required  to 
exercise  that  degree  of  care  and  caution 
which  would  aeem  reasonable  and  proper 
from  the  character  of  the  tiling  undertaken. 

The  courts  have  had  occasion  to  consider 
the  governing  rule  in  several  instances  as 
between  Invitor  and  invitee  in  case  of  gratui- 
tous transp<Hi:atlon. 

In  Moffat  V.  Bateman,  L.  R.  3  P.  G.  116, 
the  plaintiff  was  being  conveyed  by  the  de- 
fendant in  his  carriage  to  perform  certain 
work  on  the  defendant's  housa  The  plain- 
tiff claimed  that  because  of  negligent  driv- 
ing the  kingbcdt  of  the  carriage  broke,  the 
horses  bolted,  the  carriage  was  overturned 
and  he  himself  was  injured.  The  court 
held  that  as  there  was  no  evidence  of  gross 
negligence  the  plaintiff  could  not  recover. 
This  decision  was  later  commented  upon  by 
Smith,  L.  J.,  in  Coughlln  v.  Gilllson,  [1899] 
1  Q.  B.  145,  as  follows: 

"What  was  there  laid  down  was  that  if  you 
undertake  to  drive  a  man  in  your  carriage,  you 
must  not  be  guilty  of  gross  negligence  in  driv- 
ing, if  you  wish  to  escape  liability  for  an  acci- 
dent to  him  while  being  driven." 

And  by  Collins,  Tj,  J.,  In  these  words: 
"The  plaintiff  had  intrusted  himself  to  the 
defendant  to  be  carried,  and  there  was  a  clear 
duty  on  the  part  of  the  bailee  towards  the  bailor 
not  to  be  guilty  of  gross  negligence  causing  in- 
jury to  him." 


In  Mayberry  v.  Sivey,  18  Kan.  291,  the 
plaintiff  was  an  invited  guest  of  the  defend- 
ant, who  was  driving  the  team.  Against 
the  protestations  of  the  plaintiff  and  his  re- 
quest to  alight,  the  defendant  recklessly 
raced  his  horse  and  a  collision  ensued.  The 
court  held  that  the  defendant  was  liable; 
all  allegations  being  proved  except  a  will- 
ful Intention  on  the  part  of  the  defendant 
to  throw  the  plaintiff  from  the  carriage. 
In  Slegrlst  ▼.  Arnot,  10  Mo.  A|M>.  197,  the 
plaintiff  was  an  Impliedly  invited  guest  In 
the  carriage  owned  by  the  defendant,  a  liver> 
stable  keeper,  but  driven  by  his  servant.  The 
court.  In  holding  the  defendant  liable  for 
Injuries  caused  by  the  horses  running  away, 
laid  dowDi  the  (rale  thu%  through  Judge 
Thompson,  author  of  the  learned  treatise  on 
negligence: 

"He  (the  defendant)  was,  •  ♦  •  bound  to 
bestow  upon  the  undertaking  which  he  volun- 
tarily assumed,  •  •  ♦  that  degree  of  care 
which  a  prudent  man  having  regard  for  his  so- 
cial obligations,  would  hare  bestowed  upon  it ; 
which,  escaping  from  all  definition,  means  sim- 
ply, that  degree  of  care  which  a  jury  may  rea- 
sonably say  he  ought  to  ha\'e  bestowed  under 
the  circumstances  and  considering  that  hu- 
man life  was  in  his  keeping.  ♦  •  •  The  gov- 
erning principle  here  is,  that  whenever  a  person 
undertakes  an  employment  which  requires  care 
or  skill,  whether  he  undertakes  it  for  reward  or 
gratuitously,  a  failure  to  exert  the  measure  of 
care  and  skill  appropriate  to  such  employment  is 
culpable  negligence,  and  if  damages  result  there- 
from an  action  will  lie." 

In  Patnode  v.  BV)ote,  153  App.  Dlv.  494, 
138  N.  Y.  Supp.  221,  the  plaintiff  had  been 
subpcenaed  by  defendant  as  a  witness  In  an 
action  In  which  defendant  was  a  party,  and 
was  Invited  by  the  defendant  to  ride  with 
him  In  hia  team  to  the  place  of  trial.  In 
sustaining  a  verdict  for  the  plaintiff  the 
court  say: 

"There  was  also  evidence  fully  warranting  the 
jury  in  finding  that  the  defendant  drove  at  a 
reckless  speed,  agajnst  plaintiff's  protest,"  and 
the  collision  was  due  to  defendant's  carelessness. 
"A  person  thus  invited  to  ride  stands  in  the 
same  situation  as  a  bare  licensee  who  enters 
upon  real  property  which  the  licensor  is  under 
DO  obligation  to  make  safe  or  keep  so,  but  who 
is  liable  only  for  active  negligence.  •  •  • 
The  obligation  of  one  who  invites  another  to 
ride  is  not  as  great  as  that  of  the  owner  of  real 
property  who  invites  another  thereon,  especially 
for  the  purposes  of  trade  or  commerce,  because, 
under  such  circumstances,  the  one  who  gives 
the  invitation  is  bound  to  exercise  ordinary  care 
to  keep  such  prt^erty  reasonably  safe.  •  •  » 
Under  the  above  principles,  therefore,  one  who 
invites  another  to  ride  is  not  bound  to  furnish 
a  sound  vehicle  or  a  safe  horse.  If  he  should 
have  knowledge  that  the  vehicle  was  unfit  for 
transportation  or  the  horse  unsafe  to  drive,  an- 
other element  would  arise,  and  he  might  be 
liable  for  recklessly  inducing  another  to  enter 
upon  danger.  These  latter  elements,  however, 
are  not  involved  in  the  present  action,  and  the 
duty  of  the  defendant  toward  the  plaintiff  only 
was  to  use  ordinary  care  not  to  increase  the 
danger  of  her  riding  with  him  w  to  create  any 
new  danger." 

In  Pigeon  v.  Lane,  80  Conn.  237,  «7  Atl. 
888,  11  Ann.  Gas.  371,  the  trial  court  direct- 
ed a  verdict  for  the  defendants  on  the  ground 


Digitized  by 


Google 


Me.) 


AVERT  y,  THOMPSON 


tbat  the  plaintiff  and  the  servant  of  the  de- 
fendants, through  whose  want  of  due  care 
the  plaintift  was  Injured,  *ere  fellow  serv- 
ants. The  Supreme  Court  of  Errors  re- 
versed this  ruling  and  said,  obiter,  that  if 
the  plaintiff  was  injured  while  riding  upon 
the  sleigh  as  a  mere  licensee  the  defendants 
could  be  liable  only  for  her  active  negUgence 
In  causing  the  Injory  by  which  the  danger 
of  riding  upon  the  conveyance  was  increased 
or  a  new  danger  created. 

In  Beard  v.  Klusmeier,  158  Ky.  163,  164 
S.  W.  319,  SO  L.  B.  A.  (N.  S.)  1100,  Ann.  Gas. 
ISISD,  342,  the  defendant  was  racing  at 
midnight  with  another  automobile.  The 
plaintiff  protested  and  begged  to  be  allowed 
to  alight  The  defendant  refused  and  the 
acddoit  followed.  The  court  held  the  de- 
fendant liable,  and  declared  it  to  be  the  de- 
fendant's duty  upon  inviting  the  plaintiff  to 
ride  as  a  guest  in  his  automobile  to  use 
ordinary  care  not  to  increase  the  plaintiff's 
danger  nor  to  create  any  new  danger  such 
as  by  fiist  and  reckless  driving. 

In  FItzJarrell  v.  Boyd,  123  Md.  497,  91 
Atl.  647  (1914),  the  accident  was  caused  by 
the  defendant,  against  the  protest  of  the 
plaintiff,  attempting  to  pass  another  automo- 
bile apon  a  slippery  pavement  at  a  rapid 
pace.  The  car  sMdded,  struck  a  telegraph 
pole,  and  the  plaintiff,  an  invited  guest,  was 
thrown  out  and  injured.  The  action  was 
sustained  and  the  doctrine  of  Patnode  v. 
Foote  and  Beard  v.  Klusmeier,  before  dted, 
was  accepted  as  the  true  and  correct  rule. 

In  Perkins,  Adm'r,  v.  GaUoway  (1915)  194 
Ala.  265,  69  South.  875,  K  R.  A.  1916B,  1190, 
the  rule  was  expressed  as  follows: 

"The  express  or  implied  dntv  of  the  car  owner 
nod  driver  to  the  occupant  of  the  car  is  to  ex- 
ercise reasonable  care  in  its  operatiou  not  to 
unreasonably  expose  to  danger  and  injur;  the  oc- 
cupant by  increasing  the  hazard  of  that  method 
of  travel.  He  must  exercise  the  care  and  dili- 
gence which  a  man  of  reasonable  prudence,  en- 
gaged in  like  bnsiness,  would  exercise  for  his 
own  protection  and  the  protection  of  his  fam- 
ily and  property— a  care  which  must  be  reason- 
ably commensurate  with  the  nature  and  hazards 
attendin|;  this  particular  mode  of  travel.  *  *  * 
Failing  in  this  duty  he  will  be  liable  to  the  oc- 
cupant or  eaest  of  the  car  for  injuries  the  re- 
salt  of  such  carelessness  or  lack  of  diligence." 

The  last  word  in  Massachusetts  Is  to  be 
found  in  Massaletti  v.  Fitzroy,  118  N.  E.  168, 
decided  in  October,  1917,  and  not  yet  oflScial- 
ly  reported.  The  fdcta  in  that  case  were  tbat 
while  staying  with  the  defendant  as  her 
gnest  the  plaintiff  went  out  v^th  the  defend- 
ant in  her  automobile  driven  by  a  chauffeur 
who  was  furnished  by  the  owner  of  the  gar- 
age where  the  car  was  kept.  The  machine 
was  overturned  and  the  plaintiff  injured. 
The  Jury  found  that  while  driving  the  ma- 
chine the  chauffeur  was  the  defendant's  serv- 
ant, that  the  accident  was  caused  by  his  neg- 
Ugence, but  the  plaintm  did  not  contend  that 
the  chauffeur  was  guilty  of  gross  negligence. 
Thereuiwn  the  presiding  Justice  directed  a 
Terdict  for  the  defendant,  and  this  ruling  was 


sustained  by  the  law  court  on  the  authority 
of  West  V.  Poor,  196  Mass.  183,  81  N.  B.  960, 
11  L.  R.  A.  (N.  S.)  936,  124  Am.  St.  Rep.  641, 
where  it  was  held  that  a  defendant  who  in- 
vites a  plaintiff  to  ride  gratis  In  his  car- 
riage is  liable  to  the  same  extent  that  a 
gratuitous  bailee  is  liable,  that  is,  only  for 
so-called  gross  negligence.  The  opinion  most 
learnedly  discusses  the  question  of  degrees 
of  negligence,  as  we  have  before  observed, 
and  also  the  authorities  both  in  England  and 
this  country  upon  the  question  of  gratuitous 
bailments,  and  overruling  Gill  v.  Middleton, 
105  Mass.  477,  7  Am.  Rep.  648,  where  it  was 
held  that  a  landlord  who  gratuitously  under- 
took to  make  repairs  could  be  held  responsi- 
ble for  lack  of  ordinary  care.  In  conclusion 
the  court  said: 

"Approaching  the  question  apart  from  author- 
ity we  are  led  to  the  same  conclusion.  Jus- 
tice requires  that  the  one  who  undertakes  to 
perform  a  duty  gratuitously  should  not  be  under 
the  same  measure  of  oblij^tion  as  one  who  en- 
ters upon  the  same  undertaking  for  pay.  There 
is  an  inherent  difficulty  in  stating  the  meaenre 
of  duty  which  is  assumed  in  the  two  cases.  But 
justice  requires  tbat  to  make  out  liability  in 
case  of  a  gratuitous  undertaking  the  plamtiff 
ought  to  prove  a  materially  greater  degree  of 
negligence  than  he  has  to  prove  where  the  de- 
fendant is  to  be  paid  for  doing  the  same  thing. 
It  is  a  distinction  which  seventy-five  (to  one 
hundred  and  ninety-five]  years'  practice  in  this 
commonwealth  has  shown  is  not  a  too  definite 
one  to  be  drawn  by  the  judge  and  acted  upon 
by  the  jury." 

Without  adopting  the  terminology  of  this 
opinion  as  to  degrees  of  negligence  nor  its 
reasoning  which  makes  the  degree  of  care 
depend  upon  the  matter  of  compensation,  yet 
we  find  in  it  in  some  respects  a  common 
ground  of  legal  principle. 

[S]  The  foregoing  decisions  give  expression 
in  varying  forms  to  substantially  the  same 
fundamental  principle  and  lead  to  the  same 
essential  inquiry,  viz.:  Did  the  defendant  ex- 
ercise toward  his  Invited  guest  that  degree 
of  care  and  diligence  which  would  seem  rea- 
sonable and  proper  from  the  character  of  the 
thing  undertaken?  The  thing  undertaken 
was  the  transportation  of  the  guest  in  the 
defendant's  automobile.  The  act  itself  in- 
volved some  danger,  because  the  instrumen- 
tality is  commonly  known  to  be  a  machine  of 
tremendous  power,  high  speed,  and  quick 
action.  All  these  elements  may  be  supposed 
to  have  been  within  the  contemplation  of  the 
guest  when  she  accepted  the  invitation.  In 
a  sense  she  may  be  said  to  have  assumed  the 
risks  ordinarily  arising  from  these  elements, 
provided  the  machine  is  controlled  and  man- 
aged by  a  reasonably  prudent  man  who  will 
not  by  his  own  want  of  due  care  Increase 
their  danger  or  subject  the  guest  to  a  newly 
created  danger.  In  other  words,  we  conceive 
the  true  rule  to  be  tbat  the  gratuitous  under- 
taker shall  be  mindful  of  the  life  and  limb 
of  his  guest  and  shall  not  unreasonably  ex- 
pose her  to  additional  peril.  This  would 
seem  to  be  a  sane,  sound,  and  workable  rule ;  ' 
one  consistent  with  established  legal  princl- 
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pies  and  Just  to  both  parties.  It  leaves  the 
determinatloii  of  tl^e  Issue  to  tbe  jury  as  a 
question  of  fact 

[4]  Tried  by  this  test  we  are  constrained 
to  say  that  the  verdict  of  the  Jury  fastening 
liability  upon  the  defendant  in  the  case  at 
bar  is  not  so  palpably  wrong  that  it  should 
be  set  aside.  His  conduct  bordered  upon,  if 
it  did  not  actually  reach,  recklessness.  It 
did  not  evince  that  regard  for  the  safety  of 
his  passengers  which  is  required.  The  Jury 
were  warranted  In  believing  that  he  was 
familiar  with  the  premises  and  knew  that 
he  was  approaching  a  grade  crossing,  a  place 
of  acknowledged  danger.  The  whistle  had 
been  blown  and  the  automatic  bell  was  ring- 
ing. When  within  two  or  three  rods  of  the 
crossing  the  plaintiff  exclaimed,  'The  en- 
gine!" as  the  train  came  in  sight  around  a 
bend  in  the  road.  Thereupon  the  defendant 
slowed  the  automobile  a  little,  looked  up  and 
saw  the  train,  and  then  as  he  approached 
within  12  or  15  feet  of  the  crossing  he  In- 
creased the  speed,  attempted  to  cross  In 
front  of  the  oncoming  train,  and  the  sad 
catastrophe  instantly  followed.  His  own 
life  was  sacrificed,  Miss  Mitchell  lost  both 
feet,  and  the  plaintlfl  was  seriously  injured. 
We  cannot  say  that  the  Jury  erred  in  finding, 
as  they  must  have  found,  that  the  defendant 
unreasonably  exposed  the  plaintiff  to  a  ter- 
rible hazard,  and  created  a  new  peril  which 
rthe  could  be  held  neither  to  have  anticipated 
uor  to  have  assumed.  Such  conduct  was  a 
breach  of  duty  on  his  part. 
2.  Plaintiff's  Alleged  Contributory  Negli- 
gence. 

[S]  The  plaintiff  cannot  be  held  guilty  of 
ifontributory  negligence,  as  Is  earnestly  urged 
by  the  defendant.  The  negligence  complain- 
ed of  was  the  act,  not  of  the  railroad  company, 
but  of  the  defendant  in  the  management  of 
the  machine,  and  no  act  or  failure  to  act  on 
the  part  of  the  plaintiff  can  be  deemed  the 
proximate  cause  of  the  accident.  She  had 
neither  direction  nor  control  of  its  operation. 
That  was  absolutely  within  his  power.  She 
neither  consented  to  nor  acquiesced  in  the 
particular  management  or  mismanagement 
that  caused  the.  tragedy.  She  was  a  stran- 
ger in  the  locality  and  was  sitting  quietly  on 
the  back  seat,  in  full  and  Justifiable  reliance 
upon  his  capacity  as  a  competent  driver. 
She  was  not  inattentive  because  she  was  ap- 
parently the  first  to  iJercelve  the  train  and 
at  once  gave  warning.  He  heard  her  excla- 
mation. Had  be  heeded  it  and  stopped,  as 
he  might  have  done,  all  would  have  been 
well.  Instead,  he  hesitated,  then  put  on 
speed  and  plunged  rashly  into  obvious  peril. 
Into  the  very  Jaws  of  death.  She  was  power- 
less to  prevent  it  Clearly,  no  blame  can  be 
attached  to  the  plaintiff. 
3.  Damagei. 

[8]  The  damages  awarded  Mrs.  Avery, 
while  large,  do  not  Impress  us  as  so  extrava- 
gant or  exorbitant  as  to  require  reduction 
by  the  court.    Mrs.  Avery  was  28  years  old. 


Her  Injuries  were  serious.  Objectively  they 
consisted  of  a  scalp  wound  oa  the  head  and  a 
fractured  pelvis.  Subjectively  they  consist- 
ed of  a  nervous  shock  or  collapse  with  it» 
attendant  ills  which  still  remain  with  her. 
She  is  suffering  from  a  retroverted  uterus, 
and  seven  months  after  the  collision  she  had 
a  miscarriage  while  three  months  in  preg- 
nancy. The  plaintiff's  physicians  state  that 
in  their  opinion  she  can  never  give  birth  to 
a  child,  because  of  the  changed  conditions 
due  to  the  pelvic  bi*eak.  Her  suffering  was 
intense  and  her  injuries  are  in  a  degree  per- 
manent. Under  all  these  circumstances  we 
cannot  say  that  the  finding  of  the  Jury  must 
be  deemed  so  excessive  as  to  require  action 
on  our  part. 

Mr.  Avery's  verdict  was  $1,488.38.  Consid* 
ering  the  amount  of  his  legitimate  cash  dis- 
bursements and  all  other  elements,  we  think 
$1,000  would  be  ample  compensation  for  all 
damages  'sustained  by  him. 

Exception. 

[7, 1]  The  plaintiff  introduced  the  loco- 
motive engineer,  who  testified  that  at  the  time 
and  place  of  accident  the  train  was  running 
at  the  rate  of  8  or  10  miles  an  hour.  He  fur- 
ther testified  that  that  was  his  usual  speed 
on  that  train  tn  approaching  that  crossing, 
and  it  was  necessary  that  the  train  should 
not  be  running  at  a  greater  speed  at  that 
point  in  order  to  make  its  stop  at  the  sta- 
tion which  lies  beyond.  Another  witness,  a 
bystander,  testified  that  he  did  not  think 
the  train  was  going  very  fast,  not  faster 
than  it  usually  did  when  it  came  Into  the 
station. 

The  defendant  introduced  as  a  witness, 
a  civil  engineer,  who  was  asked  this  question : 
"Have  you  timed  a  train  making  the  ordina- 
ry stop  at  the  station  in  Thomaston  to  know 
whether  it  could  make  its  ordinary  stop  at 
a  rate  of  more  than  10  miles  an  hour  on  Knox 
street?*  To  the  exclusion  of  this  interrogato- 
ry exception  was  taken. 

There  was  no  error  in  this  ruling.  At 
best  the  answer  could  only  serve  to  contra- 
dict the  locomotive  engineer  on  an  imma- 
terial point — his  opinion  as  to  the  limit  of 
speed  of  his  train  at  the  crossing  in  order 
to  make  the  stop  at  the  station.  It  did 
not  reach  the  actual  speed  at  which  the 
train  was  moving  at  the  time  of  the  accident, 
and  on  that  point  whether  the  train  was  go- 
ing 10  miles  an  hour  or  faster,  the  act  of 
the  defendant  In  attempting  to  cross  its 
path  would  have  been  equally  reprehensi- 
ble. Moreover  the  experimental  observations 
which  the  witness  was  asked  to  narrate  were 
made  at  a  subsequent  date,  not  confined  to 
this  particular  train,  and  were  clearly  with- 
in the  excluding  rule  of  res  Inter  alios  acta. 

Our  conclusion  therefore  is  as  follows: 

In  the  action  brought  by  Edna  Avery,  the 
motion  and  exertion  are  overruled. 

In  the  action  brought  by  A.  Ferdinand 
Avery,  the  excq>tlon  is  overruled  and  the 
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motlofi  sustained,  unless  the  plaintiff  wlthlo 
30  days  from  the  filing  of  the  certificate  of 
decision  files  a  rwnlttltar  of  the  amount 
of  the  verdict  above  $1,000.  it  such  remitti- 
tur Is  filed,  motion  overruled. 
So  ordered. 


IXHABITANTS  OP  DURHAM  T.  COUNTY 

CGM'RS  OF  CUMBERLAND  AND 

ANDROSCOGGIN  COUNTIES. 

(Supreme  Judicial  Court  of  Maine.     Feb.  21, 
1918.) 

1.  EVIDKKCK    «=>383(3)— HlOHWAYB     «=»4l(4) 

— Ancient  Ways— Location— Rioobd. 
The  laying  out  of  a  way  is  a  judicial  act 
prima  facie  evidence  of  the  doings  therein  recit- 
ed, though  attested  by  only  one  of  the  boards 
engaged,  so  that  a  report  of  the  proceedings  of 
the  commissioners  of  two  counties  in  relocating 
an  ancient  nay  signed  by  only  one  board  of 
commissioners  is  not  fatally  defective. 

2.  HlOHWATB   €=341(4)  -AnCIKNT  "WATft— RE- 
LOCATION— Rbcobd. 

Under  Rev.  St.  1916,  c.  24,  I  13,  as  to  relo- 
cating ancient  ways,  requiring  a  majority  of 
each  board  to  be  present,  and  authorizing  a  ma- 
jority of  those  in  attendance  to  act,  all  the  com- 
missioners need  not  sign  the  report,  but  only 
a  majority  is  required. 

3.  HiGHWATs  «=»58(1>— Ancibnt  Wats— Rb- 

L.0CAT10K  — RECOBD  — AmeNDINO    PbOCEED- 
IN08. 

In  proceedings  for  relocation  of  ancient  way 
in  two  counties,  as  soon  as  the  way  is  located 
and  adjudicated,  the  power  of  the  joint  body 
consisting  of  the  boards  of  commissioners  of 
the  two  cotmties  is  exhansted,  and  it  cannot 
change,  amend,  or  annul  the  decision  except 
in  a  new  proceeding. 

4.  Highways  €=>58(5)— Ancucnt  Ways— Re- 
■  LOCATION — Filing  of  Appeal. 

In  view  of  Rev.  St.  1916,  c.  24,  §§  14,  15, 
aDowing  appeals  in  proceedings  to  relocate  an- 
cient ways,  and  requiring  such  appeals  to  be 
filed  in  the  county  where  the  proceedings  origi- 
nated, it  is  sntBcient  that  the  report  be  filed  in 
such  county,  and.  it  is  immaterial  whether  the 
report  i«  filed  in  the  other  counties. 

5.  ElONKNT  DOICAIN   •=>16T(1)— PBOCBDUBK— 

Requisites. 
Statutory  requirements  for  taking  private 
property  for  the  public  welfare  are  to  prevent 
injustice  and  Insure  proper  compensation,  but 
not  to  needlessly  delay  what  pubUc  convenience 
and  necessity  demand. 

Exceptions  from  Supreme  Judicial  (3ourt, 
Cumberland  County. 

Proceedings  by  the  Commissioners  of  Cum- 
berland and  Androscoggin  Counties  to  relo- 
cate an  ancient  way.  From  an  order  accepting 
the  report  of  the  Ommlssloners,  and  refus- 
ing to  quash  the  proceedings,  the  Inhabitants 
of  Durham  bring  exceptions.  Exceptions 
overruled. 

Argued  before  CORNISH,  C.  J.,  and 
SPEAR,  KING,  HANSON,  and  MADI- 
GAN,  JJ. 

Henry  E.  Coolidge,  of  Lisbon  Falls,  and 
Oakes,  Pulsifer  &  Ludden,  of  Auburn,  for 
appellants.  W.  G.  &  C.  D.  (Chapman,  for  ap- 
pellees. 


MADIGAN,  J.  The  commissioners  of  Cum- 
berland and  Androscoggin  counties  In  joint 
session  relocated  an  ancient  way  which  lies 
partly  in  Pownal,  Chimberland  county,  and 
partly  in  Durham,  In  the  county  of  Andro- 
scoggin. The  Inhabitants  of  Durham  took  an 
appeal  from  the  location,  and  the  committee 
appointed  by  the  Supreme  Court  sustained 
the  commissioners.  The  presiding  justice  or- 
dered the  acceptance  of  the  report,  and  refus- 
ed  to  quash  the  proceedings  of  the  commis- 
sioners, and  the  Inhabitants  of  Durham  have 
brought  the  matter  up  on  exceptions. 

[1]  Appellants  claim  the  record  Is  fatally 
defective  because  the  report  of  their  doings 
is  not  signed  by  both  boards,  but  only  by 
the  Cumberland  commissioners.  With  this 
we  do  not  agree.  The  laying  out  of  a  way  is 
a  judicial  act,  which  is  prima  facie  evidence, 
at  least,  of  the  doings  therein  recited,  though 
attested  by  but  one  of  the  boards  engaged  in 
the  proceedings.  This  is  a  true  record  in 
fact,  because  a  duplicate  signed  by  the  other 
board  was  later  spread  on  the  Androscoggin 
records  and  a  certified  copy  of  the  same  ap- 
pears In  the  Cumberland  record.  Had  the  du- 
plicate been  filed,  simultaneously  and  sea- 
sonably in  both  counties,  or  even  in  Cumber- 
land alone,  it  could  not  be  claimed  the  record 
was  defective,  because  all  signatures  were 
not  on  the  same  sheet  of  paper. 

The  judgment  Itsfelf  strictly  ccnplied  with 
the  statutes.  Upon  a  pr<H)er  petition  respect- 
ing a  way  in  the  two  counties  a  joint  meeting 
was  duly  called  on  good  and  sufficient  notice, 
at  which  a  majority  of  both  boards  and  all 
interested  parties  and  their  counsel  were  pres- 
ent, and  ample  time  was  given  to  procure 
and  present  evidence;  the  joint  session  ad- 
judged and  decreed  that  the  prayer  of  the 
petition  should  be  granted,  laid  out  the  way, 
marked  the  boundaries  on  the  face  of  the 
earth,  and  assigned  by  metes  and  bounds 
two-thirds  of  the  way  to  Pownal  and  one- 
third  to  Durham,  for  which  portion  said 
towns  were  made  liable. 

[I]  The  statute  requires  that  a  majority 
of  each  board  must  be  present  at  the  session, 
and  that  a  majority  of  those  in  attendance 
may  decide  the  whole  matter  (R.  S.  c.  24,  S 
13) ;  but  it  does  not  say  that  all  must  sign 
the  report  No  disgruntled  minority,  even 
if  it  represented  an  entire  county,  where 
three  counties  participated,  can  directly  or 
Indirectly  defeat  or  annul  the  judgment  of 
the  majority.    Jones  v.  Oxford,  45  Me.  428. 

[3]  The  boards  are  assembled  to  adjust 
and  settle  matters  in  which  two  or  more 
counties  are  interested,  and  as  soon  as  the 
joint  problems  are  adjudicated  the  power 
of  the  Joint  body  is  exhausted,  and  It  cannot 
change,  amend,  or  annul  its  own  decision 
except  on  a  new  proceeding.  Jones  ▼.  Ox- 
ford,  supra. 

[4]  The  joint  board  is  not  a  permanent 
court  having  records  of  Its  own,  so  its  pro- 
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ceedlnga  must  be  recorded  In  a  county  court. 
The  statute  (R.  S.  1916,  c.  24,  !§  14, 15),  allow- 
ing appeals  in  these  cases,  something  which 
was  not  provided  for  prior  to  1891,  requires 
that  the  appeals  shall  be  filed  and  subsequent 
proceedings  be  had  In  the  county  where  the 
proceedings  originated,  the  commissioners  of 
which  county  shall  notify  the  other  counties. 
As  Cumberland  was  the  originating  county, 
proceedings  were  properly  recorded  there, 
and  the  rights  of  appeal  were  governed  by 
and  dependent  on  that  record.  It  would 
make  no  dlffereneo,  when  the  report  was  filed 
or  Joint  proceedings  closed  In  Androscoggin, 
provided  the  record  was  correct  In  Cumber- 
land. That  in  its  workings  the  method  fol- 
lowed zealously  guarded  the  rights  of  all  Is 
evident,  because  this  case  has  been  considered 
by  the  Joint  session,  by  a  committee  of  emi- 
nent standing,  and  by  the  court  at  nisi  prlus. 

[5]  Statutory  requirements  for  taking  pri- 
vate property  for  the  public  welfare  are  to 
prevent  Injustice  and  Insure  proper  compen- 
sation, but  not  to  needlessly  delay  what  pub- 
lic convenience  and  necessity  demand.  As 
we  find  no  merit  In  the  objections  raised  by 
the  appellants,  all  of  which  so  far  as  they  ap- 
ply to  the  Judgment  of  the  Joint  session,  are 
included  In  the  points  above  discussed,  we 
overrule  the  exceptions  of  the  appellants. 

Exceptions  overruled. 


INHABITANTS   OF  EAGLE   LAKE  v.  IN- 
HABITANTS OF  FT.  KENT. 

(Supreme  Jvdicial  Court  of  Maine.    Feb.  23, 
1918.) 

1.  PAtTPEBS  «=>20(4)  —  Dkbivativk  "Settlb- 
i«NT"— Parent  and  Child. 

Under  Rev.  St.  c.  29,  {  1,  par.  2,  providmft 
that  legitimate  children  have  the  settlement  of 
their  father  if  he  has  one  in  the  state,  and  para- 
graph 6  providing  that  a  person  of  age  having 
his  home  in  a  town  for  6  successive  years  with- 
out receiving  supplies  as  a  pauper  has  a  settle- 
ment therein,  when  a  son  became  21  years  of 
age  he  took  the  settlement  of  his  father  if  the 
latter  had  one  within  the  state,  and  retained 
such  settlement  until  another  was  acquired  by 
having  a  home  in  another  town  for  5  successive 
years  without  receiving  supplies  as  a  pauper. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Settle- 
ment.] ' 

2.  Paufebs  <S=>22(1)  —  Derivative  Settle- 
ment— BUBDKN  OF  PBOOF. 

In  an  action  to  recover  from  defendant  town 
for  supplies  furnished  a  pauper  by  plain tifi! 
town,  the  burden  was  on  plaintiff  to  show  that 
the  pauper's  father's  settlement  was  in  defend- 
ant town  when  pauper  became  21. 

3.  Paupers  ^s»22(3)  —  Derivative  Settle- 
ment—Sufficiency OF  Evidence. 

In  an  action  for  pauper's  supplies  furnished 
by  plaintiff  town,  heid  plaintiffs  failed  to  prove 
that  the  pauper's  father's  settlement  was  in  de- 
fendant town  when  the  pauper  became  21. 

4.  Evidence  e=>260— Declarations  of  Per- 
son Not  Deceased — Admissibilitt. 

While  the  father  was  living,  his  declarations 
as  to  his  residence  during  the  minority  of  his 
son   were   inadmissible,   and   the   scope  of  the 


son's  admissible  testimony  was  limited  to  facts 
within  his  own  knowledge. 
6.  Paupebs  <3=>22(1)— Acquired  Settlement 
— Burden  of  Pboof. 
In  an  action  to  recover  for  supplies  furnish- 
ed a  pauper,  if  the  pauper  had  a  derivative 
settlement  in  defendant  town,  the  burden  was 
on  defendant  to  prove  that  he  had  acquired  a 
settlement  in  plaintiff  town. 

6.  Paupebs  ®=»22(3)— Acquired  Settlement 
—Sufficiency  of  Evidence. 

In  an  action  to  recover  for  supplies  furnish- 
ed a  pauper,  held,  under  tlie  facts,  that  the  pau- 
per's settlement  was  in  plaintiff  town. 

7.  Paupebs  <S=»19(7)— Acquired  Settlement 
— Personal  Presence. 

A  pauper  having  established  his  home  in  a 
town  by  tne  concurrence  of  intention  and  per- 
sonal presence,  his  personal  presence  in  such 
town  for  5  successive  years  was  not  essential  to 
his  acquiring  a  settlement  if  his  intention  con- 
tinued unchanged  during  that  period. 

Report  from  Supreme  Judicial  Court, 
Aroostook  County,  at  Law. 

Action  by  the  Inhabitants  of  Eagle  Lake 
against  the  Inhabitants  of  Vt.  Kent  On  re- 
port.    Judgment  for  defendants. 

Argued  before  CORNISH,  C.  J.,  and 
SPEAR,  BIRD.  HANSON,  and  PHIL- 
BROOK,  JJ. 

Shaw  &  Thornton,  of  Houlton,  for  plain- 
tiffs. A.  S.  Crawford,  Jr.,  of  Ft  Kent,  for 
defendants. 

CORNISH,  O.  J.  This  Is  an  action  to  re- 
cover for  pauper  supplies  furnished  one  Den- 
nis Mlchaud  and  wife,  and  comes  to  this 
court  on  report  Two  issues  of  fact  are  pre- 
sented: First,  did  Dennis  Mlchaud  have  a 
derivative  settlement  from  his  father,  Bap- 
tlste  Mlchaud,  in  the  defendant  town,  as 
claimed  by  the  plaintiffs?  Second,  if  so,  bad 
he  lost  that  derivative  settlement  and  acquir- 
ed one  in  his  own  right  in  the  plaintiff  town 
at  the  time  the  supplies  were  furnished,  as 
claimed  by  the  defendants? 

The  chronological  facts  are  these:  Den- 
nis Mlchaud  was  bom  in  Ft  Kent  in  1888, 
and  lived  there  until  be  was  24  years  of  age. 
At  that  time  he  married,  and  after  remain- 
ing In  his  father's  family  in  Ft  Kent  2  weeks, 
he  moved  to  Eagle  Lake  with  his  wife  on 
April  29,  1907.  For  the  first  year  and  a  half 
in  Elagle  Lake  they  lived  with  the  wife's 
father,  who  had  gone  with  them  and  built  a 
house  there.  Then  Dennis  built  a  home  of 
bis  own  and  with  his  wife  kept  bouse  until 
April  1,  1912,  making  a  period  of  4  years 
and  11  months  since  he  had  moved  to  Eagle 
Lake.  They  then  returned  to  Ft  Kent,  and 
resided  there  until  May  1,  1915,  when  they 
went  back  to  their  former  home  in  Eagle 
Lake  and  were  living  there  when  they  fell 
into  distress  in  October,  1915. 
1.  Derivative  Settlement. 

[1-4]  The  derivative  settlement  of  Dennis 
Mlchaud  was  fixed  when  he  became  21  years 
of  age.  At  that  time  he  took  the  settlement 
of  his  father,  if  the  latter  had  one  in  this 
state,  and  he  retained  It  until  he  subsequent- 
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ly  migbt  acqntre  one  of  his  own  by  baving 
his  borne  In  a  town  for  5  successive  years 
wltbont  receiving  supplies  as  a  pauper,  di- 
rectiy  or  indirectly,  K.  S.  c.  29,  !  1,  pars. 
II  and  VI.  The  plaintiffs  contend  tbat  wben 
Dennis  became  21,  bis  father's  settlement 
was  In  Ft.  Kent,  and  the  burden  was  on 
them  to  sustain  this  proposition  by  a  fair  pre- 
ponderance of  the  evidence.  This  they  have 
failed  to  do.  All  the  proof  on  this  point  comes 
frcmi  Dennis.  His  father,  Baptiste,  although 
living,  was  not  called  as  a  witness.  He  could 
have  given  the  facts  as  to  his  residence  dur- 
ing tbe  minority  of  Dennis,  and  from  these 
Ills  settlement  wben  Dennis  reached  his  ma- 
jority could  have  been  readily  ascertained. 
Under  these  circumstances,  therefore,  the 
scope  of  the  son's  admissible  evidence  on 
this  point  was  limited  to  facts  within  his 
own  knowledge.  Declarations  of  his  father 
conid  not  be  received  as  they  lacked  one  ele- 
ment requisite  to  their  admissibility  on  tbe 
matter  of  family  history,  that  is,  the  death 
of  tbe  declarant  before  tbe  trial  (Xorthrop 
T.  Hale,  76  Me.  306,  49  Am.  Rep.  615:  4 
Chamberlayne,  Ev.  i  2911  et  seq.);  or  in  the 
brooder  language  of  Wlgmore,  the  nonavail- 
ability of  the  declarant  at  tbe  time  of  trial 
(2  Wig.  Ev.  g  1481).  Tbe  declarations  offer- 
ed were  therefore  not  an  exception  to  the 
ordinary  rule  governing  the  exclusion  of 
hearsay  testimony. 

Reviewing  the  testimony  in  the  light  of 
this  evidentiary  rule,  we  find  tbat  it  con- 
sists merely  of  two  statements  by  Dennis: 
First,  that  his  father  was  born  in  Ft  Kent; 
and,  second,  that  his  father  was  brooght  up 
in  Ft.  Kent  He  admits,  as  be  must,  tbat  bis 
only  knowledge  came  from  statements  made 
to  him  by  his  fotber,  and  therefore  this  evi- 
dence cannot  be  considered,  his  father  being 
still  alive.  The  report  contains  no  other 
facta  touching  this  issue. 

It  is  therefore  impossible  for  this  court  to 
find,  under  the  established  rules  of  evidence, 
that  tbe  pauper  had  a  derivative  settlement 
in  the  defendant  town  and  tbe  plaintiffs 
foil  on  this  vital  point 
2.  Aeguired  Settlement. 

[i]  Having  reached  this  conclusion  on  the 
first  point,  it  Is  not  strictly  necessary  to  con- 
sider the  second,  that  is  tbe  acquiring  of  a 
settlement  by  the  pauper  in  Eagle  Lake.  The 
bnrden  is  on  the  plaintiffs  to  prove  the  set- 
tlement in  Ft  Kent,  not  on  the  defendants  to 
prove  It  in  Eagle  Lake,  unless  tbe  pauper 
had  a  derivative  settlement  in  Ft.  Kent. 

[1]  It  can  do  no  harm,  however,  to  add 
that  in  our  opinion  the  facts  are  sufficient 
to  establish  tbe  settlement  in  Eagle  Lake. 
The  pauper  went  there  with  his  wife,  April 
20,  1907,  and  established  his  home,  at  first 
in  tbe  house  of  his  father-in-law,  and  then 
in  his  own.  This  bouse  he  has  never  sold, 
and  this  bome  he  has  never  abandoned.  One 
month  before  tbe  erplration  of  5  years  he 


moved  back  to  Ft  Kent  with  his  wife,  tak- 
ing nearly  all  his  jpersonal  property  with 
bim,  but  as  be  himself  testifies,  be  went  only 
for  a  temporary  purpose  and  with  the  inten- 
tion of  returning  to  Eagle  Lake,  which  he 
still  regarded  as  his  home.  After  staying  in 
Ft.  Kent  about  3  years  he  returned  to  his 
own  house  in  Eagle  Lake,  which,  during  his 
absence,  he  bad  leased,  and  be  has  since  re- 
mained there.  His  acts  coincide  with  his 
intention. 

There  was  some  evidence  to  the  effect  that 
Dennis  at  one  time  attempted  to  sell  his 
home  in  Eagle  Lake,  and  with  the  proceeds 
to  purchase  other  property  in  Ft  Kent  But 
this  was  shortly  prior  to  bis  return  to  Eagle 
Lake,  and  the  selling  and  purchasing  were 
mere  contingent  possibilities  that  never  ma- 
terialized. They  did  not  constitute  a  well- 
formed  Intention  to  give  up  tbe  Eagle  Lake 
bome,  and  at  the  time  tbe  possibilities  were 
under  consideration  the  five-year  period  since 
first  going  to  Eagle  Lake  had  long  since 
elapsed. 

[7]  The  pani)er  once  having  established  his 
bome  in  Eagle  Lake,  by  tbe  concurrence  of 
intention  and  personal  pres<ince,  his  personal 
presence  in  that  town  for  Q  successive  years 
was  not  essential  to  his  acquiring  a  settle- 
ment therein  if  his  intedtlon  continued  un- 
changed during  that  period. 

Judgment  for  defendants. 


X.EMBO  T.  DONNELU 

(Supreme  Judicial  Court  of  Maine.    March  11, 
1918.) 

Physicians  and  Sttboeons  <S=»18(134)— Mai,- 
PBACTicE— Action  for  Damagk— Defense. 
That  plaintiff  consented  to  an  illegal  opera- 
tion to  procure  an  abortion  on  her  would  be  no 
defense  to  an  action  for  actual  damages  suffer- 
ed from  the  operation,  and  subsequent  unskill- 
ed treatment 

Exceptions  from  Supreme  Judicial  Ooart, 
Androscoggin  County. 

Action  by  Carrie  Lembo  against  Charles  K. 
Donnell.  Defendant's  general  denrarrer  was 
overruled,  and  he  brings  exceptions.  Excep- 
tions overruled. 

See,  also,  116  Me.  605,  101  AU.  469. 

Argued  before  CORNISH,  C.  J.,  and 
SPEAR,  HANSON,   and   PHILBROOK,   JJ. 

Newell  &  Woodside,  of  Lewlston,  for  plain- 
tiff. Tascus  Atwood,  of  Auburn,  for  defend- 
ant 

PHILBROOK,  J.  This  is  an  action  on  the 
case  brought  to  recover  damages  against  the 
defendant  a  physician,  for  malpractice  while 
performing  an  operation  to  procure  an  abor- 
tion on  tbe  plaintiff,  and  for  unskilled  treat- 
ment subsequent  to  the  operation.  The  de- 
fendant filed  a  general  demnrrer  whidi  was 
overruled  and  the  case  comes  to  us  upon  ex- 
ceptions to  that  ruling. 
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The  basis  of  defendant's  exceptions  lies  to 
his  position  that  as  the  plaintiff  consented 
to  the  operation  she  cannot  recover  because 
the  <^)eration  is  an  illegal  one. 

In  a  similar  case,  Miller  v.  Bayer,  94  Wis. 
123,  68  N.  W.  869,  the  court  said: 

"It  is  further  contended  that  plaintiff  cannot 
recover,  because  she  submitted  to  the  operation 
performed  upon  her.  Such  is  not  the  law. 
Cjonsent  by  one  person  to  allow  another  to  per- 
form an  unlawful  act  upon  such  person  does  not 
constitute  a  defense  to  an  action  to  recover  the 
actual  damases  which  such  person  thereby  re- 
ceived." Cibng  2  Greenleaf,  Ev.  |  85 ;  Shay  v. 
Thompson,  59  Wig.  540,  18  N.  W.  473,  48  Am. 
Rep.  638;  Ktegerald  v.  Calvin,  110  Mass.  l.'>3; 
Adams  v.  Waggoner,  33  Ind.  531,  5  Am.  Rep. 
230;  Com.  V.  CoUberg,  119  Mass.  350,  20  Am. 
Rep.  328;  Grotton  v.  Glidden.  84  Me.  689,  24 
AtL  1008,  30  Am.  St.  Rep.  413. 

We  agree  that  this  statement  of  the  law  Is 
correct. 
Exceptions  orerrnled. 


BRANN  V.  LEAVITT. 

(Supreme  Judicial  Court  of  Maine.    March  11, 

19ia) 

1.  Assault  and  Batteey  4=339  —  Punitive 
Damages. 

Unless  an  assault  was  intentional,  reckless, 
wanton,  or  malicious,  thero  should  be  no  puni- 
tive damages. 

2.  Appeal  and   Ebbor  ig=»1033(5)— Insteuo- 
iioNft— Favobablb  Ebbob. 

An  instruction  that,  if  an  assault  is  wan- 
ton, unprovolced,  causeless,  with  a  desire  to 
hurt,  to  gratify  anger  or  malice,  punitive  dam- 
ages may  be  allowed_,  is  favorable  to  a  defend- 
ant and  not  prejudicial. 

3.  Assault  and  Batteey  «=»40— Damaoes— 
excessiveness. 

An  award  of  $800  for  compensatory  and 
punitive  damages  for  an  unusually  severe,  un- 
provoked, and  maUdous  assault  upon  a  person 
incapacitated  by  physical  defects  by  one  in 
good  bealtti  was  not  excessive. 

Exceptions  and  Motion  from  Supreme  Ju- 
dicial Court,  Lincoln  County,  at  Law. 

Action  of  trespass  for  assault  and  battery 
by  Levi  W.  Brann  against  Noah  M.  Leavitt. 
Verdict  for  plaintiff,  and  defendant  brings 
exceptions  and  a  motion.  Exceptions  and 
motion  overruled. 

Argued  before  CORNISH,  C.  J.,  and 
SPBIAR,  KING,  HANSON,  and  PHIL- 
BROOK,   JJ. 

L.  fil  Staples,  of  Washington,  Me.,  and 
A.  S.  Uttletleld,  of  Rockland,  for  plaintiff. 
George  A.  Cowan,  of  Damarlscotta,  and  Har- 
old R.  Smith,  of  Whitetteld,  for  defendant. 

HANSON,  J.  This  is  an  action  of  trespass 
for  assault  and  battery.  The  plaintiff  re- 
covered a  verdict  in  the  sum  of  $800,  and  the 
case  Is  before  the  court  on  exceptions  and 
motions  by  the  defendant. 

The  defense  was  the  general  issue,  with  a 
brief  statement  alleging  self-defense.  At 
the  conclusion  of  the  charge  of  the  presiding 
justice,  the  defendant  requested  certain  In- 


structions, all  of  which  were  refused,  except 
as  given  in  the  charge. 

[1]  The  first  five  related  to  punitive  dam- 
ages, and  In  urging  that  the  same  should 
have  been  given  tlu  defendant's  attorney  In 
his  brief  quotes  a&  the  law  that,  "unless  the 
assault  was  intentional,  reckless,  wanton,  or 
malicious,  there  should  be  no  punitive  dam- 
ages." And  that  Is  the  law  In  this  state. 
Roblchaud  v.  Maheux,  104  Me.  524,  72  Atl. 
334;  Webb  v.  Gllman,  80  Me.  177,  13  Atl.  6S8; 
Lord  V.  Maine  Central  Railroad  Co.,  105  Me. 
258,  74  Atl.  117. 

[2]  The  Justice  presiding  in  his  charge  up- 
on the  que^ion  of  damages  instructed  the 
jury  that  "the  plaintiff  is  entitled,  if  be  is 
entitled  to  anything,  to  actu&l  compensation 
for  his  Injuries,"  and  In  conclusion  charged 
the  jury  as  follows: 

"But  the  plaintiff  invokes  a  further  rule  in 
this  case,  and  it  is  a  rule  well  recognized  in 
law.  Ho  says  that,  under  the  circumstances, 
the  defendant  should  l>e  made  to  pay  punitive 
damages,  'smart  money,'  not  l>ecause  the  plain- 
tiff is  entitled  to  that  as  compensation,  but  be- 
cause the  common  good  requires  that  the  de- 
fendant should  be  punished.  And  it  is  a  rule 
in  a  case  of  this  kind  that,  when  an  assault  is 
wanton,  unprovoked,  causeless  with  a  desire  to 
hurt,  to  gratify  anger  or  malice,  the  jury  are 
warranted,  if  they  think  the  actual  damages 
awarded  are  not  sufficient  punishment,  they 
are  warranted  in  adding  to  the  actual  damages 
such  a  sum  as  smart  money,  or  punitive  dam- 
ages which,  taken  together  with  the  actual  dam- 
ages, will  afford  a  sufficient  punishment  to  the 
person  who  has  done  the  wrong.  Juries  are 
not  compelled  to  do  this;  they  are  not  requir- 
ed to  do  it ;  they  are  allowed  to  do  it  Whether 
they  vrill  add  punitive  damages  or  not  is  left 
solely  to  the  discretion  of  the  jury.  You  have 
a  right  in  this  case,  if  you  find  that  this  was 
a  wanton,  wicked  assault,  not  provoked  by  the 
plaintiff  himself  to  add  to  the  actual  damages  a 
sufficient  sum  of  money  as  punitive  damages  to 
afford  sufficient  punishment,  provided  the  actual 
damages  themselves  are  not  sufficient.  Other- 
wise not" 

The  charge  was  explicit  and  more  favora* 

ble  to  the  defendant  than  the  Instructions 

/Sought  in  the  requests.     The  defendant  was 

not  injured  by  the  refusal,   and  can  talse 

nothing  by  these  exceptions. 

The  sixth  and  seventh  requests  relate  to 
the  question  of  self-defense  raised  by  the 
pleadings,  and  much  of  the  charge  was  de- 
voted to  the  subject,  fully  covering  the  points 
urged  and  the  law  correctly  stated.  The  de- 
fendant was  not  aggrieved,  and  can  take 
nothing  by  those  exceptions. 

The  Motion. 

[3]  The  record  discloses  an  assault  of  unus- 
ual severity  when  the  physical  condition  of 
the  parties  Is  taken  Into  consideration;  the 
plaintiff  incapacitated  by  physical  defects;  the 
defendant  In  perfect  health  and  strength. 
It  discloses  that  the  assault  was  unprovoked 
and  malicious;  that  the  verdict  was  fully 
Justified,  and  the  amount  manifestly  not 
excessive.  < 

Exceptions  overruled. 

Motion  overruled. 
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WEBBER  et  aL  t.  GRANVILLE  CHASE  CO. 
(Supreme  Judicial  Court  of  Maine.    March  U, 

i9ia) 

1.  Loos     AND     LOOaiNQ     *=»3{2)— PKEMIT    to 

Cdt  Sta-thdhko  Timbeb — Necebsitt  of  Re- 
cording— "Bargain  and  Delivery." 
Rev.  St.  1883,  c.  Ill,  §  6,  provided  that  no 
agreement  that  personal  property  bargained  and 
delivered  to  another  for  which  a  note  was  given 
Rhould  remain  the  property  of  the  payee  until 
the  note  was  paid  was  valid  unlesa  made  and 
signed  as  a  part  of  the  note,  and  that  no  such 
agreement,  tnouch  made  and  signed  in  a  note 
for  more  tiian  $30,  was  valid  except  as  between 
the  original  parties  unless  recorded.  As  amend- 
ed and  now  contained  in  Rev.  St  1916,  c.  114, 
{  8,  the  statute  provides  that  no  agreement  that 
peiannal  property  bargained  and  delivered  to 
another  shall  remain  the  property  of  the  seller 
until  paid  for  ie  valid  unless  in  writing  and 
signed,  and  that  when  so  made  it  shall  not  be 
valid  except  as  between  the  original  parties 
unless  recorded.  Beld^  that  the  amendment  has 
not  changed  the  subject-matter  to  which  the 
statute  applies  and  a  permit  to  cut  timber  in 
the  usual  form  with  a  provision  that  the  grantor 
reserves  and  retains  full  and  complete  owner- 
ship and  control  of  all  timber  cut  until  all  mat- 
ters in  connection  with  the  license  are  settled 
and  the  sum  due  for  stumpage  is  fully  paid  is 
not  within  the  statute  as  amended,  and  is  valid 
•gainst  third  parties,  though  not  recorded;  such 
a  permit  not  being  a  "ba^ain  and  delivery"  of 
personal  property. 

2.  Statutes  iS=>230— Constbuction— Amend- 
UENT  OF  Statute  Previquslt  Constbued. 

The  legislature  in  amending  a  statute  is 
presumed  to  have  had  in  mind  the  decisions  con- 
struing the  former  statute. 

Action  by  Charles  P.  Webber  and  others 
against  the  Granrllle  Chase  Company.  Judg- 
ment for  plaintiff. 

Argued  before  CORNISH,  C.  J.,  and 
SPEAR,  KING,  HANSON,  and  PHIL- 
BROOK,   JJ. 

C.  B.  &  E.  C.  Uonworth,  of  Machias,  for 
plaintiffs.  Reed  V.  Jewett,  of  Calais,  and 
J.  H.  Gray,  of  Lubec,  for  defendant. 

SPEAR,  J.  The  plaintiffs  in  1894  were 
the  owners  of  Hinckley  township  In  Wash- 
ington county.  Herbert  E.  Allen,  Dennyvllle, 
in  the  winter  of  1913-14  entered  upon  the 
land,  under  a  written  permit  from  the  plain- 
tiffs, and  cut  and  hauled  therefrom  the  logs 
and  lumber  described  in  the  plaintiffs'  writ 

On  June  30,  1913,  the  defendants  made  a 
contract  with  Allen  to  purchase  from  him 
these  logs  and  lumber,  to  be  delivered,  prop- 
erly boomed,  at  the  mouth  of  Musquash 
stream  In  said  township.  The  logs  were  re- 
ceived by  the  defendants  at  their  mill  at 
Browning  and  paid  for  in  full  on  May  16, 
1914. 

On  May  18,  1914,  the  plaintiffs  wrote  and 
advised  the  defendant  that  Allen  had  not 
paid  the  stumpage  due  on  the  logs.  The  de- 
fendants had  no  knowledge  of  a  permit  or 
its  terms  and  conditions  when  It  purchased 
the  logs.  The  action  is  a  suit  in  trover  for 
the  value  of  the  logs  and  lumber.    The  permit 


In  the  case  was  In  the  ordinary  form,  con- 
taining a  clause  In  which  It  Is  agreed  that 
the  grantor  shall  reserve  and  retain  fnll  and 
complete  ownership  and  control  of  all  lum- 
ber cut  from  the  premises  until  all  matters 
in  connection  with  the  license  are  settled  and 
the  sum  due  for  the  stumpage  and  all  paper 
given  therefor  shall  be  fully  paid. 

[1]  The  only  question  here  Involved  is 
whether  this  permit,  either  before  the  sever- 
ing of  the  timber  began,  or  from  time  to  time 
after  it  tiegan,  should  have  been  recorded  so 
as  to  give  notice  to  innocent  third  parties,  in- 
tending to  purchase,  that  the  timber,  and 
lumber  made  therefrom,  were  subject  to  a 
Hen.  No  claim  could  be  made  In  favor  of 
such  record  prior  to  the  act  of  1895,  now 
found  as  section  8,  chapter  114,  R  S.  1916. 
Prior  to  the  enactment  of  this  statute.  It  had 
been  clearly  established  in  this  state  that  a 
permit  need  not  be  recorded  to  enable  the 
permlttor  to  retain  title  to  the  lumber  until 
the  stumpage  was  paid  and  the  conditions 
performed.  Sawyer  v.  Fisher,  82  Me.  W; 
Crosby  v.  Redman  et  al.,  70  Me.  56.  See,  al- 
so, Putnam  v.  White,  76  Me.  551,  where  the 
matter  is  fully  discussed.  Does  chapter  32  of 
the  Public  Laws  of  1895  require  the  record- 
ing of  a  permit  to  give  it  validity  against 
Innocent  third  purchasers?  The  letter  of  the 
statute  does  not.  A  permit  is  not  an  agree- 
ment for  the  bargain  and  delivery  of  person- 
al property.  It  is  a  license  anthorlzing  the 
permittee  to  convert  real  property  into  per- 
sonal property.  But  the  letter  of  the  statute 
does  not  always  control.  Was  it,  then,  the 
intention  of  the  Legislature  that  It  should 
apply  to  a  permit?  This  depends  upon  the 
construction  of  the  statute.  The  act  of  1895 
amended  section  5,  chapter  111,  R.  S.  1883. 
The  provision  found  in  1883  was  taken  from 
1871.  Reference  is  made  to  R  S.  1871,  as 
this  statute  has  been  construed.  Section  5, 
chapter  111,  R.  S.  1888,  reads  as  follows: 

"No  agreement  that  personal  property  bargain- 
ed and  delivered  to  another,  for  which  a  note 
is  given,  shall  remain  the  property  of  the  payee 
until  the  note  is  paid,  is  valid,  unless  it  is  made 
and  signed  as  a  part  of  the  note;  and  no  such 
agreement,  although  so  made  and  signed  in  a 
note  for  more  than  thirty  dollars,  is  valid,  ex- 
cept as  between  the  original  parties  to  said 
agreement,  unless  it  is  recorded  like  mortgages 
of  personal  property." 

The  statute  of  1895,  now  found  In  B.  S. 
c.  114,  i  8,  reads  as  follows: 

"No  agreement  that  personal  property  bar- 
gained and  delivered  to  another,  shall  remain  the 
property  of  the  seller  till  paid  for,  is  valid  un- 
less the  same  is  in  writing  and  signed  by  the 
person  to  be  bound  thereby.  And  when  so  made 
*  *  *  it  shall  not  be  valid,  except  as  between 
the  original  parties  thereto,  unless  it  is  record- 
ed," etc. 

By  a  comparison  of  these  statutes  it  will 
be  seen  that  the  subject-matter  Is  precisely 
the  same  in  each,  namely,  "no  agreement  that 
personal  property  bargained  and  delivered  to 
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anotr.er,"  etc.,  and  expressed  In  exactly  the 
same  words.  The  amendment  did  not  change 
the  subject-matter.  Nothing  touching  the 
"agreement"  is  found  in  the  amendment 
which  was  not  embraced  in  the  original  stat- 
ute. But  the  original  has  been  specifically 
construed.  In  Crosby  t.  Redman,  70  Me.  56, 
the  exact  point  here  raised  was  specifically 
put  in  issue,  in  argument,  and  expressly  con- 
sidered by  the  court,  who  said,  "Here  Is  no 
'tiargain  nor  delivery'  of  personal  property 
within  R.  S.  1871,  c.  Ill,  {  5."  If  the  permit 
did  not  come  within  the  purview  of  "bargain 
and  delivery"  under  the  old  statute,  It  does 
not  come  within  the  purview  of  "bargain  and 
delivery"  under  the  new  statute,  for,  as 
above  shown,  the  meaning  of  "bargain  and 
delivery,"  the  subject-matter  of  each  statute 
is  precisely  the  same  In  the  one  as  In  the  oth- 
er. The  subject-matter  was  not  enlarged; 
that  the  agreement  of  bargain  and  delivery 
should  be  recorded  to  give  it  effect  against 
innocent  purchasers  was  all  that  was  sought 
to  be  accomplished  by  the  amendment. 

[2]  Nor  do  we  think  the  Legislature  intend- 
ed the  amendment  of  1895  to  apply  to  a  per- 
mit The  decisioiis  which  specifically  exclude 
the  application  of  the  old  statute  to  a  permit 
was  promulgated  before  the  new  statute  was 
enacted.  The  Legislature  is  presumed  to 
have  in  mind  the  decision  of  the  court  If, 
therefore,  the  Legislature  in  the  amendment 
had  intended  to  change  the  application  of 
these  decisions,  touching  the  recording  of  per- 
mits, they  would  have  done  so  by  the  use  of 
some  apt  language  rather  than  to  have  left 
their  intention  to  the  uncertainty  of  tmplica- 
Uon. 

Judgment  for  plaintiff  for  $1,467.33,  and 
interest  from  June  1,  1914. 


OROVE  MFG.  CO.  t.  JACOBS. 

(Supreme  Judicial  Court  of  Maine.    March  11, 
1918.) 

Gavino  «=»17(2)  —  "Gambunq  Device"  — 

Punch  Boabd. 
An  assortment  of  goods  including  a  device 
for  distribution  called  a  punch  board,  wbicli 
the  purchaser  of  a  collar  button  worth  five  cents 
for  ten  cents  was  entitled  to  punch,  and  which 
entitled  liim  to  a  premium  if  the  number  on 
the  slip  punched  corresponded  with  a  number 
placed  opposite  any  premium,  was  a  "gambling 
device"  within  statute. 

pSd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  "Gam- 
bling Device."] 

Action  by  the  Grove  Manufacturing  Compa- 
ny against  Frank  Jacobs.  Heard  on  agreed 
case.    Judgment  for  defendant 

Argued  before  COKNISH,  C.  J.,  and 
SPEAR,  KING,  HANSON,  and  PHIL- 
BROOIC,  JJ. 

George  A.  CJowan,  of  Damariscotta,  for 
plaintiff.  Weston  M.  Hilton,  of  Damariscot- 
ta, for  defendant. 


SPEAR,  J.  This  Is  an  action  on  the  case 
brought  by  the  plaintiff  to  recover  for  the 
sale  and  delivery  of  an  assortment  of  goods 
containing  various  kinds  of  articles  to  the 
amount  of  $49.  But  in  addition  to  the  assort- 
ment of  goods  the  sale  included  a  device  for 
the  distrlbntiou  of  the  goods,  called  a  punch 
board.  Tbe  defense  is  that  this  combination, 
as  a  whole,  constituted  a  gaml^ing  device, 
within  the  law.  The  agreed  statement  con- 
tains the  following  description  of  the  sale: 

"The  assortment  described  in  plaintiff's  writ 
consisted  of  a  board  containing  seven  hundred 
holes  in  each  of  which  was  a  slip  of  pager  with 
a  number  printed  thereon.  The  board  was  cov- 
ered with  a  paper  upon  which  were  spots  indi- 
cating where  each  hole  was  located.  A  list  of 
premiums,  so  called,  was  printed  on  Uie  paper 
cover. 

"The  collar  buttons  did  not  exceed  in  retail 
value  the  sum  of  five  cents,  and  the  premiums, 
consisting  of  seventy  articles,  varied  in  value 
from  fifty  cents  to  two  dollars,  except  the  one 
designated  as  'last  punch,'  which  was  in  tliis 
case  a  meerschaum  pipe  of  the  retail  value  of 
about  five  dollars. 

"Upon  the  purchase  of  a  collar  button  for  tea 
cents,,  a  person  was  entitled  to  the  further  right 
to  punch  out  the  slip  of  paper  in  any  hole 
which  he  might  choose.  If  the  number  upon  the 
slip  of  paper  in  the  hole  punched  by  him  corre- 
sponded with  the  number  placed  opposite  any 
premium  described  on  said  board,  such  pr«niam 
became  the  property  of  such  person. 

"That  the  intention  of  the  plaintiff  was  that 
the  said  assortment  should  be  used  according 
to  tbe  specifications  of  said  board." 

The  construction  of  our  statute  In  Its  ai>- 
plication  to  the  decision  of  what  constitutes 
a  gambling  device  has  been  fully  declared 
several  times  in  this  state,  and  recently  re- 
viewed in  the  case  of  State  v.  Googin,  102 
Atl.  970,  not  yet  oificially  reported.  In  this 
case  the  statute  is  fully  quoted  and  analyzed 
in  the  light  of  the  decisions  in  this  and  other 
jurisdictions.  An  extended  oi^nlon,  there- 
fore, upon  this  question  would  be  bnt  a  tepe- 
tltlon  of  the  interpretation  already  given  onr 
statute.  Under  this  recent  decision  there  can 
tte  no  question  of  doubt  that  the  device  here 
described  comes  fully  within  tbe  ban  of  -tbe 
statute  as  a  gambling  device. 

lu  accordance  with  the  stipulation: 

Judgment  for  the  defendant 


LUBIN  V.  BENTON  &  P.  RT. 

(Supreme  Judicial  Court  of  Maine.    March  11, 
1918.) 

Master  Ann  Sebvakt  €=9l66— Neoliobnce— 
Pboxikate  Cause. 
To  authorize  recovery,  causal  relation  be- 
tween deafness  of  defendant's  employ^  and 
plaintiff's  injury,  in  addition  to  negligence  of 
defendant  in  not  discovering  such  defect,  must 
be  shown. 

Motion  and  Exceptions  from  Superior 
Court,  Kennebec  County. 

Action  by  Antoin  Lubin  against  the  Ben- 
ton &  Fairfield  Railway.  Verdict  for  plain- 
tiff, and  defendant  brings  exceptions,  and 
motion  for  new  trlaL    New  trial  granted. 
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Argued  before  CORNISH,  C.  J.,  and 
SPEAR,  KING,  HANSON,  and  PHIIr 
BROOK,  JJ. 

Weeks  &  Weeks,  of  Fairfield,  for  plaintiff. 
W.  R.  Pattangall,  of  Augusta,  Frank  E. 
Brown,  of  Watervllle,  and  H.  E.  Locke,  of 
Augusta,  for  defendant. 

PER  CURIAM.  A  careful  study  of  the 
testimony  In  this  case  fails  to  reveal  any 
sufficient  evidence  of  liability  on  the  part  of 
the  defendant  The  allegations  in  the  writ 
are  reduced  in  the  testimony  to  the  single 
charge  of  Incompetency  of  an  employ^  of  the 
defendant,  through  deafness,  and  a  want  of 
due  care  on  the  part  of  the  defendant  in  fall- 
ing to  discover  such  Incompetency.  The 
plaintiff  was  a  brakeman  on  a  train  of  de- 
fendant, consisting  of  an  electric  shifter, 
and  empty  freight  car.  The  alleged  incom- 
petent servant  was  motorman. 

While  under  the  familiar  rules  of  law,  we 
think  the  plaintiff  has  failed  to  sustain  the 
burden  that  the  defendant,  under  the  cir- 
cumstances of  the  case,  was  guilty  of  negli- 
gence in  failing  to  discover  the  defective 
hearing  of  this  motorman,-  there  is  another 
indubitable  reason  why  the  plaintiff  cannot 
recover.  If  we  assume  the  motorman  to  be 
deaf  and  incompetent,  to  the  extent  claimed 
by  the  plaintiff,  we  utterly  fail  to  find  any 
causal  relation  between  the  motorman's  deaf- 
ness and  the  plaintiff's  injury.  In  other 
words,  there  is  a  failure  of  evidence  to  show 
tliat  the  deafness  had  anything  to  do  with 
tlie  accident  As  it  can  serve  no  useful  pur- 
pose to  analyse  the  testimony  upon  a  ques- 
tion so  plain  as  this  seems  to  be,  without 
farther  discassioir,  we  think  the  entry  must 
be  made: 

Motion  sustained. 

New  trial  granted. 


WALKER  v.  BRADFORD. 

{Supreme  Judicial  Court  of  Maine.    March  11, 
1918.) 

1.  Appeal  and  Ebbor  ^=»842(7)  —  Rbvisw  — 
QtiEsrrioNB  of  Fact. 

The  finding,  setting  aside  the  verdict,  being 
on  a  pure  question  of  fact,  exceptions  thereto 
raise  no  qnestion  of  law,  and  so  bring  nothing 
to  the  law  court 

2.  New  Teial  <8=»44(1)— Misconduct  of  Jo- 
bob — Effect  of  Statute. 

Proceeding  to  set  aside  a  verdict  for  mis- 
conduct of  a  juror  may  be  instituted  independ- 
ent of  any  statute. 
8.  Appeal  and  Ebbob  €=»978(3)— New  Trial 

«=»44(1)  —  Review  —  New  Tbial  —  Dis- 

cbetion. 
Motion  to  set  aside  verdict  for  misconduct 
of  juror  is  entirely  within  the  discretion  of  the 
trial  judge,  so  that  the  granting  thereof  in  the 
proper  exercise  of  such  discretion  is  finaL 

Exceptions  from  Supreme  Judicial  Court, 
Franklin  County,  at  Law. 
Action  by  Amos  N.  Walker  against  Walter 


A.  Bradford.  Verdict  for  plaintiff  was  set 
aside,  and  new  trial  ordered,  and  plaintiff 
brings  exceptions.    Exceptions  overruled. 

Argued  before  SPEAR,  KING,  HANSON, 
and  PHILBROOK,  JJ. 

Currier  C.  Holman,  of  Farmlngton,  for 
plaintiff.  K.  A.  Rollins  and  Thos.  D.  Austin, 
both  of  E>irmlngton,  for  d^endant 

SPEAR,  J.  This  was  an  action  for  breach 
of  warranty  in  the  sale  of  a  horae.  A  jury 
trial  was  had  and  a  verdict  returned  for  the 
plaintiff  for  $65.  The  motion  to  set  aside  the 
verdict  sufficiently  states  the  case: 

"And  now  comes  the  defendant  in  the  above- 
entitled  action  after  verdict  and  before  judg- 
ment, and  moves  that  the  verdict  may  be  set 
a^ide,  and  a  new  trial  ordered  for  the  follow- 
ing reasons,  to  wit: 

"(1)  That  the  plaintiff,  Amos  N.  Walker,  was 
entertained  by  and  occupied  the  house  of  H.  A. 
Compton,  a  juryman  on  the  panel  which  render- 
ed the  verdict  in  the  above-entitled  cause,  prior 
to  and  during  the  trial  of  said  action,  and  while 
the  said  H.  A.  Compton  was  also  occupying  and 
living  in  said  house,  all  without  the  knowledge 
of  the  said  defendant,  Walter  A.  Bradford,  or  of 
his  attorneys,  prior  to  said  verdict" 

This  motion  was  addressed  to  the  presiding 
justice,    who    made    the    following    finding: 

"After  hearing  the  testimony  of  H.  A  Comp- 
ton, the  above-named  juryman,  I  grant  the  mo- 
tion and  set  the  verdict  aside.  The  plaintiff  has 
30  days  in  which  to  file  exceptions." 

[1]  To  this  finding — setting  aside  the  ver- 
dict— the  plaintiff  filed  exceptions.  From  in- 
spection, it  is  evident  that  the  motion  present- 
ed no  question  of  law.  The  finding  of  the 
presiding  Justice  was  upon  a  pure  question  of 
fact  The  plaintlfTs  exceptions,  therefore, 
raise  no  question  of  law,  and  for  this  reason 
bring  nothing  to  the  law  count,  and  should  be 
dismissed. 

[2]  But,  inasmuch  as  it  is  claimed  that  a 
motion  to  set  aside  a  verdict  for  misconduct 
of  a  Juror  should  be  based  on  section  109, 
chapter  87,  R.  S.,  it  may  be  regarded  as  prop- 
er to  add  that  in  the  opinion  of  the  court  it  is 
unnecessary  to  inquire  whether  the  proceed- 
ings herein  considered  were  authorized  or  in 
accordance  with  any  provision  of  the  statute. 
It  is  a  proceeding  that  may  be  Instituted  in- 
dependent of  any  statute. 

It  has  been  held,  from  time  Immemorial, 
that  courts  of  record,  during  term  time,  at 
least,  are  vested  with  inherent  powers  to  com- 
pel obedience  to,  or  remove  imwarranted  in- 
terference with,  the  administration  of  Justice, 
and  to  protect  their  proceedings  against  im- 
position, fraud,  or  any  other  conduct  Involv- 
ing contempt.  Such  is  the  rule  in  all  com- 
mon-law courts,  at  least.  It  is  a  power  in- 
hereut  in  the  Constitution  of  a  court  and  nec- 
essary, not  only  to  the  exercise  of  its  func- 
tions, but  to  its  very  existence.  See  note  in 
Clark  V.  People,  12  Am,  Dec.  178. 

Accordingly  the  common  law,  independent 
of  any  statute,  vests  the  court  with  plenary 
power  over  the  conduct  of  its  own  proceed- 
ings, including  improper  interference  with,  or 


4ts>For  other  cases  see  same  topic  and  KBY-NUMBBR  in  all  Kejr-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


16 


108  ATLANTIC  REPORTER 


(D«. 


conduct  of,  Its  Jurors,  the  very  essence  of 
contempt 

[8]  It  will  moreoTer  be  conceded  that  the 
presiding  justice  has  the  most  satisfactory 
Information  upon  which  to  act  in  so  dslicate 
and  Intimate  a  matter,  as  an  inquiry  Into  the 
facts,  alleged  to  have  had  an  improper  influ- 
ence upon  the  mind  of  a  Juror.  During  the 
trial  of  a  cause,  he  is  in  touch  with  the  spirit 
and  atmosphere  of  the  case,  understands  the 
parties  and  witnesses,  is  without  bias  and  ad- 
verse to  any  form  of  procedure  tending  to 
result  In  delay  or  expense.  The  defendant's 
motion  presented  a  matter  entirely  within  the 
Judicial  discretion  of  the  presiding  justice. 
In  the  proper  exercise  of  this  discretion, 
having  ordered  the  verdict  set  aside,  bis  deci- 
sion is  final. 

Exceptions  overruled. 


STATE  T.  ROB. 

(Court  of  General  Sessions  of  Delaware.    Kent. 
Feb.  20,  1918.) 

1.  ABSAin,T  AND  Batiebt  «=s»e7  —  Sbu- De- 
fense. 

Although  R.  struck  defendant  first,  defend- 
ant would  be  guilty,  unless  he  struo;  R.  in 
self-defense. 

2.  Assault  and  Batteby  e=s>67  —  Justifica- 
tion. 

No  one  has  the  right  to  assault  another,  un- 
less he  is  at  the  time  in  danger  of  suffering 
bodily  harm  at  the  bands  of  the  other. 

3.  Assault  and  fiATTESx  «=966  —  Justifica- 
tion. 

Mere  words  or  threats,  however  offensive, 
will  not  jnstify  an  aasault. 

4.  Assault  and  Battkbt  ^=967  —  Justifica- 
tion. 

A  slight  assault  will  not  Jnstify  the  use  of 
more  force  or  violence  by  the  person  assaulted 
than  is  necessary  to  protect  him  from  bodily 
harm. 
6.  Assault  and  Battkbt  i^=>67  —  Dutt  to 

WiTUDBAW. 

If  one  is  assaulted,  and  can  safely  withdraw 
and  thereby  avoid  danger,  it  is  his  duty  to  do  so. 

William  M.  Roe  was  Indicted  for  assault 
and  battery  upon  Samuel  Richards.  Verdict, 
guilty  with  recommendation  of  mercy. 

Argued  before  PENNEWILL,  C.  J.,  and 
BOYCE,  J. 

James  M.  Satterfleld,  Deputy  Atty.  Oen., 
for  the  State.  Thomas  C.  Frame,  Jr.,  of  Do- 
ver, for  defendant 

On  November  23,  1917,  R.,  being  In  the  em- 
ployment of  M.,  accompanied  the  latter  in  a 
two-wheeled  sulky  to  his  farm,  then  In  the 
tenure  of  the  accused,  whom  they  found 
husking  corn.  Seated  in  the  sulky,  M.  asked 
his  tenant  what  according  to  his  estimate  the 
landlord's  share  of  the  corn  crop  would  be, 
stating  that  he  wished  to  have  it  insured. 
The  accused  resented  the  question,  and  aft- 
er some  words  between  the  two,  each  claimed 
that  the  other  called  him  a  liar.  The  ac- 
cused sprang  upon  the  stepboard  in  the  rear 
of  the  sulky  and  attempted  to  reach  M.,  but 


falling  to  do  so,  "swung"  at  B.,  gtrlking  him 
on  the  bridge  of  the  nose  and  knocking  him 
off  the  sulky.  R.  got  back  into  the  sulky  and 
M.  drove  off. 

The  accused  admitted  that  he  got  upon  the 
stepboard  of  the  sulky  and  reached  for  M. 
"to  shake  him"  when,  he  claimed,  R.  struck 
him  on  the  arm,  whereupon  he  struck  R.  In 
self-defense. 

R.,  corroborated  by  M.,  denied  that  he  ei- 
ther struck  or  attempted  to  strike  the  ac- 
cused. 

PBNNBWIU^  C.  J.,  charged  the  jury  In 
part: 

It  may  be  of  some  assistance  to  yon  If  the 
court  shall  tell  you  what  evidence  you  should 
consider  and  what  you  should  not  consider. 
We  will  therefore  say  that  you  should  not 
pay  the  slightest  attention  to  anything  that 
Martin  said  to  Roe,  or  that  Roe  said  to  Mar- 
tin before  Roe  struck  Richards. 

The  question  you  are  to  determine  is  not 
whether  either  Martin  or  Roe  used  improper 
and  ofTensive  language,  the  one  to  the  other, 
but  whether  Roe  was  Justified  in  striking 
Richards.  That  is  all.  No  words  that  Mar- 
tin may  have  spoken  to  Roe  could  have  Jus- 
tified an  assault  on  Martin,  and  much  less 
could  they  have  justified  an  assault  on  Rich- 
ards. 

It  is  not  shown  that  Richards  said  any- 
thing at  all  to  Roe,  but  it  is  claimed  that 
Richards  struck  Roe  on  the  arm  before  Roe 
struck  him.  Yon  have  beard  the  testimony 
on  that  point. 

[1-5]  The  state  contends  tb&t  the  eTldence 
shows  that  Richards  did  not  touch  Roe,  and 
if  you  believe  that,  theft  there  was  mani- 
festly no  excuse  or  Justification  for  the  as- 
sault committed  by  Roe  on  Richards  and  your 
verdict  should  be  guilty.  And  even  If  you 
believe  from  the  evidence  that  Richards 
struck  Roe  first.  Roe  would  nevertheless  be 
guilty  unless  you  are  satisfied  that  he  struck 
Richards  in  self  defense.  This  leads  us  to 
speak  of  the  law  of  self-defense.  And  we  In- 
struct yon  that  no  one  has  the  right  to  strike 
or  assault  another  unless  he  Is  at  the  time 
In  danger  of  suffering  bodily  harm  at  th» 
hands  of  the  other.  Mere  words  or  threats, 
however  offensive,  v»lll  never  Justify  even  a 
slight  assault,  neither  will  a  slight  assault 
Justify  a  person  in  using  more  force  or  vio- 
lence than  is  necessary  to  protect  the  person 
from  bodily  harm.  And,  moreover,  if  one  is 
assaulted  and  can  safely  withdraw  and  there- 
by avoid  danger,  it  is  his  duty  to  do  so.  He 
has  no  right  in  self-defense  to  strike  back 
unless  there  is  no  other  way  of  avoiding  dan- 
ger to  his  person. 

The  defendant  admits  that  he  struck  Rldi- 
ards.  He  also  admits  that  Martin  did  not 
strike  or  attempt  to  strike  him,  and  yet  he, 
the  defendant  endeavored  to  shake  him,  and 
that  Richards  then  struck  him  on  the  arm. 
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If  yon  believe  this  then  we  say  that  Roe  had 
no  right  to  strike  back  nnless  that  was  the 
only  way  he  could  avoid  Injury  to  his  per- 
son. If  he  was  In  such  a  position  that  he 
conld  avoid  snch  danger  by  withdrawing  or 
stepping  back,  It  was  his  dnty  to  do  so,  rath- 
er tlian  retaliate  for  a  slight  blow  on  the 
arm,  if  you  believe  there  was  such  a  hlow. 
Verdict  guilty,  with  recommendation  to  mercy. 


DOSWEMi  T,  DOSWEIil* 

(Superior  Court  of  Delaware,  New  Castle. 
March  8,  1918.) 

Divorce  €=»62(5)— Jtjbisdiction. 

Under  Rev.  Code  1915,  S  3014,  stating  the 
conditions  under  which  jurisdiction  in  divorce 
may  be  obtained  on  publication  of  process,  the 
court  obtains  no  jurisdiction  on  such  service, 
in  the  absence  of  showing,  either  that  when 
the  cause  of  action  arose  the  plaintiff  was  a 
bona  fide  resident  of  this  state,  and  has  con- 
tinued so  to  be  down  to  the  time  of  the  com- 
mencement of  the  action,  or  that  since  the  cause 
of  action  arose  the  plaintiff  has  become,  and 
for  at  least  two  years  next  preceding  the  com- 
mencement of  the  action  has  continued  to  be,  a 
bona  fide  resident  of  this  state. 

Argued  before  BOYCB  and  CONRAD,  JJ. 
J.  Frank  Ball,  of  Wilmington,  for  plaintiff. 

Action  by  Norrls  N.  Doswell  against  Alice 
Lee  Doswell  for  divorce.  On  hearing,  the  pe- 
tition was  dismissed  for  want  of  jurisdiction. 

The  petition  was  filed  January  5,  1918,  and 
it  was  alleged  therein  that  the  defendant 
committed  adultery  with  John  Cousins  in  the 
town  of  Coatesvllle,  Pennsylvania,  during 
each  and  every  of  the  first  eleven  months  of 
the  year  1917.  The  service  of  process  upon 
the  defendant  was  by  publication.  The  plain- 
tiff testified  that  he  and  his  wife  were  mar- 
ried July  13,  1907,  and  that  they  were  living 
together  in  Virginia  when  his  wife  left  him 
in  October,  1916;  that  he  came  to  Wilmington 
to  live  about  the  middle  of  October,  1917, 
where  he  has  since  resided ;  and  that  In  the 
latter  part  of  November,  1917,  he  found  his 
wife  In  CoateaviUe,  Pennsylvania,  living  with 
John  Cousins  as  husband  and  wife.  L.  tes- 
tified that  Cousins  and  plaintlfTs  wife  came 
to  live  In  his  home  In  Coatesvllle,  Pennsyl- 
vania, March  21,  1917,  and  that  they  occu- 
pied the  same  room,  living  together  as  bus- 
band  and  wife. 

BOTCB^  J.  (delivering  the  opinion  of  the 
court).  In  this  case  service  of  process  upon 
the  defendant  was  by  publication.  It  does 
not  appear  trom  the  testimony  that  either 
when  the  cause  of  action  arose,  the  plaintiff 
was  a  bona  fide  resld«it  of  this  state,  and 
has  continued  so  to  be  down  to  the  time  of 
the  conunencement  of  the  action,  or  that 
since  the  cause  of  action  arose  the  plaintiff 
has  become,  and  for  at  least  two  years  next 
preceding  the  commencement  of  the  action 


has  continued  to  be,  a  bona  flde  resident  of 
this  state.  The  court  has  not  therefore  ac- 
quired jurisdiction,  and  the  petition  must  be 
dismissed.  Rev.  Code  1915.  §  3014  (section  11 
[a]  and  [b]) ;  Carey  v.  Carey,  5  Boyce,  53,  90 
Atl.  405,  recognized  in  Bethard  v.  Bethard, 
5  Boyce,  56,  90  Atl.  406. 
.  In  the  latter  case,  the  service  of  process 
upon  the  defendant  was  personaL  And,  it 
being  shown  that  at  the  time  the  cause  of  ac- 
tion arose,  the  parties  were  bona  flde  resi- 
dents of  this  state,  and  had  continued  so  to 
be  down  to  the  time  of  the  commencement 
of  the  action,  less,  however,  than  for  a 
period  of  two  years,  the  Inquiry  was  whether, 
under  Rev.  Code  1915,  §  3012  (section  9  [a]), 
the  court  had  Jurisdiction.  Under  the  facts 
of  the  case,  the  court  fotmd  it  had  Jurisdic- 
tion, and  granted  a  decree  nisi.  The  facts  of 
this  case  distinguish  it  from  that  case. 
The  petition  Is  dismissed. 


TODD  V.  TODD. 

(Supreme   Court   of   New    Hampshire.     Hills- 
borough.   April  3,  1917.) 

executobs  and  administrators   ®=3^23  — 
Distribution  of  Personal  Estate  of  Non- 

BESIDENT  DecEDENIV- DtJTT  OF  AdHINISTBA- 
TOB. 

There  being  no  statute  of  New  Hampshire 
or  rule  of  the  common  law  providing  that  the 
personal  estate  of  nonresident  decedents  shall  be 
distributed  in  accordance  with  the  laws  of  the 
state,  the  administrator  of  such  a  decedent 
should  remit  the  amount  with  which  he  is  charg- 
ed on  settlement  of  his  account  to  whoever  may 
be  appointed  by  the  foreign  court  to  complete 
the  administration  of  the  estate. 

Transferred  from  Superior  Couri,  Hills- 
borough County;  Sawyer,  Judge. 

Petition  by  Bert  F.  Todd,  the  administrator 
appointed  by  the  pfobate  court  of  Hillsbor- 
ough county  to  administer  personal  property 
belonging  to  the  estate  of  Adelaide  Todd, 
late  of  Canada,  deceased,  for  advice  as  to 
what  he  should  do  with  the  property  with 
which  he  is  charged  on  the  settlement  of  his 
account.  Adelaide's  will  has  been  duly 
proved  and  allowed  by  the  district  court  of 
St  Francis,  P.  Q.,  but  the  executor  Is  dead. 
The  plaintiff  and  the  defendant  both  claim 
the  proi)erty  under  Adelaide's  will.  Plaintiff 
advised,  and  case  discharged. 

See,  also,  78  N.  H.  386, 100  Atl.  674. 

Patrick  H.  Sullivan  and  George  A.  Wagner, 
both  of  Manchester,  for  plaintiff.  Branch  & 
Branch,  and  Randolph  W.  Branch,  all  of  Man- 
chester, for  defendant 

YOUNG,  X  As  there  is  no  statute  of  this 
state  or  qsecific  rule  of  the  common  law 
which  provides  that  the  personal  estate  of 
nonresident  decedents  shall  be  distributed  in 
accordance  with  the  laws  of  this  state,  the 
plaintiff  should  remit  the  amount  with  which 
he  is  charged  on  the  settlement  of  his  accoimt 
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to  whoever  may  be  appointed  by  the  Cana- 
'dlan  court  to  complete  the  administration  of 
Adelaide's   estate. 
Case  discharged.    All  concurred. 


DELAWARE  RIVER  QUARRY  &  CON- 
STRUCTION CO.  V.  BOARD  OF  CHOSEN 
FREEHOLDERS  OF  MERCER  COUNTY 
et  aL    (No.  42/695.) 

(Court  of  Chancery  of  New  Jersey.     Jan.  18, 
11)18.) 

1.  HiOHWATs   «=»113(4)— Meohakicb'   Lieks 

— "Labob." 
A  company  which  hired  out  automobile 
trucks  with  drivers,  which  were  used  by  a  con- 
tractor with  a  county  in  hauling  material  from 
its  plant  to  the  paving  work  contracted  for,  was 
not  entitled  to  lien  under  the  Municipal  Me- 
chanic's Lien  Act  (3  Comp.  St  1910,  p.  3315) 
I  30,  giving  a  lien  to  any  person  who  in  con- 
formity with  the  terms  of  any  contract  for  any 
Jiublic  improvement  shall  perform  any  labor 
or  furnish  any  matei;ial  towards  the  perform- 
ance or  completion  of  the  contract,  since  the 
furnishing  of  instrumentalities  to  the  contrac- 
tor, and  their  use  by  him  in  the  performance  of 
the  contract,  did  not  constitute  ''labor"  within 
the  statute,  though  drivers  were  furnished  to 
operate  the  instrumentalities,  but  if  the  com- 
pany had  contracted  to  carry  material  from 
the  contractor's  plant  to  the  paving  work  by 
means  of  its  trucks  and  drivers,  its  claim  of  lien 
would  have  been  within  the  act,  which  is  not  in- 
clusive of  all  labor,  but  extends  only  to  such  as 
is  engaged  by  the  contractor  and  subcontractor. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Labor.] 

'2.  Highways  ®=>113(4)— Meohario's   Liens 

—Notice. 
Where  a  materialman's  notice  of  lien  un- 
der Municipal  Mechanic's  Lien  Act  was  perfect- 
ed except  for  the  omission  of  a  statement  of 
the  terms,  time  given,  and  conditions  of  the 
■contract,  which  was  for  the  purchase  and  sale 
■of  crushed  stone  for  paving  furnished  from  time 
to  time  on  request,  the  lien  was  valid,  such 
statement  not  being  required  in  case  of  simple 
contracts  of  purchase  on  orders  from  day  to 
•day. 
■3.  Action  4=»G4— Lis  Pendens  «s»8  — Coh- 

kenceugnt  of  Strnv-SuBPCENA. 
Suits  in  chancery  are  commenced  by  issu- 
ance and  service  of  subpoena,  or  the  making  of 
a  bona  fide  attempt  to  serve  it,  after  the  bill 
has  been  filed,  and  notice  filed  under  the  Lis 
Pendens  Act  (3  Comp.  St.  1910,  p.  8175)  J  1, 
1>efore  the  action  is  thus  commenced,  is  ineffec- 
tual, as  suits  in  equity  were  before  the  act  was 
passed ;  innocent  purchasers  beiug  charged  with 
constructive  notice  only  by  filing  of  the  bill  and 
service  of  subpoena. 
4.  Hiohwatb  «=»113(4)— Municipal  Liens— 

Enfobcement— Premature  Notice  of  Suit. 
Notice  of  pendency  of  suit  to  enforce  a  mu- 
■nicipal  mechanic's  lien  under  the  Municipal 
Mechanic's  Lien  Act  was  not  prematurely  ^iven, 
where,  on  the  same  day  bill  was  filed,  notice  of 
suit  was  served  on  the  proper  financial  officer 
of  the  county,  though  snbpopnas  were  not  issued 
and  served  until  four  days  later,  all  being  done 
within  90  days  of  the  filing  of  lien. 

Bill  by  the  Delaware  River  Quarry  &  0>n- 
stniction  Company  agnlnst  the  Board  of 
Chosen  Freeholders  of  the  County  of  Mercer 
and  others.    Decree  for  complainant. 


Scott  Scammell  and  Charles  DeF.  Besore, 
both  of  Trenton,  for  complainant.  Harry 
Heber,  of  Trenton,  for  defendant  trustee  in 
bankruptcy.  Alvln  W-  Sykes,  of  Trenton,  and 
Church  &  Harrison,  of  Newark,  for  defendant 
Holbrook  Cabot  &  Rollins  Corp. 

BACKES,  V.  C.    This  bUl  Is  to  enforce 

municipal  mechanics'  liens  (3  C.  S.  1910,  p. 
3315).  The  Newton  Paving  Company  paved 
Nottingham  way  under  contract  with  the 
board  of  freeholders  of  Mercer  county.  The 
lienors,  Delaware  River  Quarry  &  CSonstruc- 
tlon  Company,  furnished  material,  and  the 
Holbrook  Cabot  &  Rollins  C!orporation  claims 
to  have,  performed  labor  in  the  execution  of 
the  contract.  The  paving  company  has  been 
declared  a  bankrupt,  and  the  trustee  In 
bankruptcy  resists  the  claims  to  Hens;  the 
Holbrook  Corporation  because  Its  debt  Is 
not  protected  by  the  act  and  both  claims  on 
the  common  ground  that  the  lienors  failed  to 
perfect  their  Hens  In  the  manner  prescribed 
by  the  statute.  Section  1  gives  a  lien  to  any 
person  who  shall,  In  amformity  with  the 
terras  of  any  contract  for  any  public  Improve- 
ment made  between  any  person  and  any  mu- 
iilclpallt>',  perform  any  labor  or  fumlA  any 
material  toward.-?  tho  performance  or  comple- 
tion of  any  such  contract,  on  complying  with 
the  provisions  of  the  act.  Section  2  pre- 
scribes the  manner  of  giving  notice  of  llen« 
and  defines  what  it  shall  contain,  among 
which  Is  that  the  claimant  shall  state  "the 
terms,  time  given,  conditions  of  bis  con- 
tract" Section  4  provides  tliat  the  lien  shall 
not  be  binding  unless  within  90  days  from  the 
filing  of  the  same  action  be  commenced  and 
notice  of  the  pendency  of  the  suit  be  filed 
with  the  financial  officer  of  the  municipality. 
Other  features  of  the  act  need  not  be  men- 
tioned. 

[1]  1.  The  Holbrook  Corporation  hired  au- 
tomobile trucks  with  drivers,  which  were 
used  by  the  contractor  In  hauling  material 
from  its  plant  to  the  work.  During  the  op- 
eration the  trucks  and  drivers  were  under 
the  exclusive  management  and  control  of  the 
latter.  The  claimant  Iiad  no  hand  in  the 
work,  nor  did  It  undertake  to  perform  any 
part  of  the  contract.  The  fumtsblng  of  in- 
strumentalities to  a  contractor  and  used  by 
him  in  the  performance  of  a  contract,  does 
not  constitute  "labor"  witliin  tie  scope  and 
purview  of  the  statute.  Troy  Public  Works 
Co.  V.  Caty  of  Yonkers,  207  N.  Y.  81, 100  N.  E. 
700,  44  L.  R.  A.  (N.  S.)  311 ;  Post  &  MeCord 
V.  City  of  New  York,  86  Misc.  Rep.  300,  148 
N.  Y.  Supp.  568,  aflirmed  166  App.  Div.  919, 
152  N.  Y.  Supp.  1138.  But  counsel  contend 
that,  having  furnished  drivers  to  operate  the 
auto  trucks,  the  claimant  performed  labor, 
arguing  that  the  trucks  were  merely  inciden- 
tal to  the  labor  of  the  drlTers,  and  citing  Post 
&  McCord  v.  City  of  New  York.  That  case 
does  not  support  the  position  taken.  There 
the  claimant  Johnsons  labored  with  wagons 
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■  and  drivers.  Here  the  contractor  did  the 
work  with  claimant's  trucks  and  drivers. 
The  undertaking  of  Holbrook  Corporation 
did  not  Involve  the  performance  of  any  part 
of  the  municipal  contract.  It  was  In  no 
sense  a  subcontractor.  Its  drivers,  like  the 
trucks,  were  Instrumentalities  furnished  to 
the  contractor.  There  Is  a  marked  distinc- 
tion between  a  charge  for  rental  of  Instm- 
mentalltles  used  by  the  contractor,  and  a 
claim  for  labor  performed  by  the  lienor  by 
means  of  Instrumentalities.  In  the  latter 
Instance,  as  remarked  In  the  last  cited  case, 
the  claimant  "is  entitled  to  a  Hen  for  the 
value  of  the  labor  so  performed,  and  this 
value  Is  merely  Increased  by  the  instrumental- 
ities used  In  this  labor."  The  nature  of  the 
engagement  Is  the  controlling  element. 

The  view  strenuously  urged  by  the  trustee 
that  only  those  who  personally  labor  are 
within  the  protection  of  the  statute  Is  too 
narrow,  and  the  cases  cited  are  not  authority 
for  the  proposition.  Tod  v.  Kentucky  Union 
Hallway  Co.,  52  Fed.  241,  8  O.  O.  A.  60,  18 
Ia  B.  A.  305;  Vane  v.  Newcombe,  132  U.  S. 
220,  10  Sup.  Ct.  60,  33  L.  Ed.  310;  State  v. 
Rusk,  55  Wis.  465,  13  N.  W.  452;  Adams  v. 
Goodrich,  55  Ga.  233;  Lehigh  Coal  &  Navi- 
gation Co.  V.  Central  Railroad  of  New  Jer- 
sey, 2»  N.  J.  Eq.  262;  Little  Rock,  H.  S.  & 
T.  R.  R.  Co.  V.  Spencer  &  Maney,  65  Ark. 
183,  47  S.  W.  106,  42  L.  R.  A.  334.  It  seems 
to  me  that,  had  the  claimant  contracted  to 
carry  the  material  from  the  contractor's  plant 
to  the  work  by  means  ot  its  trucks  and  driv- 
ers, there  could  be  no  doubt  that  its  claim 
would  have  been  wlthip  the  provisions  of  the 
act  The  language  of  the  statute  in  this  re- 
spect is  broad  and  comprehensive,  and  the 
legislative  intent  manifestly  was  to  afford 
protection  to  all,  within  the  statutory  cate- 
gory, who  contribute  labor  towards  the  per- 
formance of  public  contracts,  whether  it  be 
rendered  personally  or  through  agencies. 
Davis  v.  Mlal,  86  N.  3.  Law,  167,  90  Atl.  315, 
Ann.  Cas.  1916E,  1028.  In  this  connection 
it  Is  to  be  observed  that  the  act  Is  not  Inclu- 
sive of  all  labor,  even  though  It  be  manual 
and  i)ersonal,  but  extends  to  such  only  as  is 
engaged  by  the  contractor  or  subcontractor, 
and  it  would  therefore  appear  that  the  driv- 
ers of  the  claimant  would  not  have  been  en- 
titled to  Hens,  although  admittedly  they 
performed  labor  towards  the  completion  of 
the  contract. 

[2]  2.  The  attack  upon  the  claim  of  the 
Delaware  River  Quarry  &  Construction  Com- 
pany ia  purely  technical,  and  is  two-fold; 
first,  because  the  notice  of  liens  does  not 
state  the  "terms,  time  given,  conditions"  of 
its  contract ;  and,  secondly,  because  of  a  de- 
fect In  the  service  of  the  notice  of  the  pend- 
ency of  the  suit.  The  claim  is  for  the  price 
of  various  sizes  of  crushed  stone,  furnished 
from  time  to  time  on  request,  subject  to  a 
previous  quotation  of  prices  which  stipulated 
that  "settlement  for  stone  to  be  made  on  the 
15tb  of  each  month  for  all  stone  shipped  in 


the  previous  month."  The  quotatl<m  was 
general,  applying  to  all  shipments,  and  was 
not  made  with  special  reference  to  the  pur- 
chases for  Nottingham  way,  the  stone  for 
which  was  delivered  at  the  contractor's  plant, 
where  some  of  it  was  made  up  into  paving 
material  and  all  carted  to  the  work  and  used. 
The  debt  16  admitted,  and  it  is  conceded  to  be 
the  appropriate  subject  of  a  lien.  The  no- 
tice of  Hen  Is  perfected  save  for  the  omlsslim 
of  meaningless  and  utterly  useless  statement 
of  "terms,  time  given,  conditions"  of  the 
contract,  and  to  invalidate  it  for  this  harm- 
less noncompliance  has  not  been  the  Inclina- 
tion of  our  courts.  The  New  York  courts 
have  held  lienors  to  a  strict  compliance  with 
their  mechanic's  Hen  acts  and  have  rejected 
claims  for  failure  to  state  in  the  notice  when 
the  first  item  of  work  was  done,  although, 
as  remarked  by  the  Judge  writing  the  opin- 
ion for  the  Court  of  Appeals,  "the  particular 
advantage  or  object  of  requiring  this  fact 
to  be  stated  is  not  readily  apparent."  Mah- 
ley  V,  German  Bank,  174  N.  Y.  499,  67  N.  E. 
117.  In  Bradley  v.  Huber  Co.,  146  App.  Dlv. 
630,  131  N.  Y.  Supp.  388,  and  in  Post  &  Mc- 
Cord  V.  City  of  New  York,  supra,  Hens  were 
disallowed  because  the  notices  failed  to 
state  when  the  debt  became  due;  "though," 
as  the  court  observed,  "absolutely  no  harm  is 
done  to  any  party  by  the  failure  of  the  notice 
of  Hen  to  contain  such  a  statement."  And 
it  may  be  that  if  the  claim  under  considera- 
tion were  one  to  which  this  wholly  irrelevant 
provision  of  our  statute  appjled  conclusive- 
ly, I  would  be  constrained  to  follow  the  rule 
of  construction  adopted  In  those  cases  and 
for  the  reason  there  given  that  the  statute 
has  expressly  required  It  But  our  courts 
have  decided  that  the  statement  Is  not  re- 
quired In  cases  of  simple  contracts  of  pur- 
chase on  orders  from  day  to  day.  In  Agnew 
Co.  v.  Paterson  Board  of  Education,  83  N.  J. 
Eq.  49,  89  Atl.  1046,  affirmed  83  N.  J.  Eq. 
339,  90  Atl.  1135,  the  situation  was  similar 
In  all  respects  to  the  present,  with  a  single 
exception,  to  which  I  will  Immediately  allude. 
Vice  Chancellor  Stevenson,  In  overruling  the 
objection  to  the  notice  of  lien  that  It  was 
imperfect  because  of  failure  to  state  the 
terms,  etc.,  says : 

"I  think  there  are  grounds  for  holding  that 
the  statute  did  not  intend  to  require  a  claimant, 
perhaps  a  business  man  acting  for  himself,  when 
drawing  a  notice  of  lien,  to  spell  out  accurately 
the  exact  legal  contract  into  which  be  entered 
by  means  of  letters  and  conversations  and  un- 
der which  his  material  was  furnished." 

And  (83  N.  J.  Eq.  on  page  61,  89  Aa  1061) 
In  his  opinion  he  says  that: 

"Rather  than  to  adopt  a  construction  of  this 
Municipal  Improvements  Lien  Act,  which  would 
render  a  notice  of  lien  like  that  of  the  John  Ag- 
new Company  inoperative,  because  of  a  purely 
technical  objection  like  the  one  made  in  this 
case,  the  view  might  be  adopted  that  the  phrase- 
ology of  the  statute,  'a  statement  of  the  terms, 
time  given,  condition  of  his  contract,'  refers 
only  to  cases  wh«re  the  labor  has  been  done  or 
the  materials  have  been  furnished  in  pursu- 
ance of  a  written  contract,  or  at  least  a  definite 
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and  complete  oral  contract  altoirether  different 
from  the  implied  contracts  under  which  labor 
and  materials  are  generally  furnished,  which  im- 
plied contracts  embrace  and  adopt  any  definite 
matters  which  may  have  been  agreed  upon  by 
letters,  or  otherwise,  such  as  a  scale  of  prices. 

The  only  tblng  in  this  case  which  was  ab- 
sent there  Is  that,  accompanying  the  quota- 
tion of  prices,  periods  for  settlements  were 
fixed,  but  this  additional  and  incidental  fea- 
ture of  the  quotation,  evidently  for  the  con- 
venience of  trade,  even  though  it  be  regard- 
ed as  stating  terms  or  giving  time,  does  not 
distinguish  tbe  contract  so  as  to  include  it 
within  the  requirements  of  the  statute,  and 
for  the  reason  pointed  out  by  the  learned 
Vice  Chancellor  that  there  was  no  definite 
and  complete  contract  between  the  lienor  and 
the  contractor,  on  the  part  of  the  one  to 
furnish  and  the  other  to  purchase  the  ma- 
terial, the  terms  whereof  were  to  be  stated. 

[8, 4]  The  objection  that  notice  of  the  pend- 
ency of  the  suit  was  prematurely  given  can- 
not prevail.  The  bill  was  filed  on  January 
20,  1917,  and  on  the  same  day  notice  of  the 
suit  was  served  upon  the  proper  financial 
officer  of  the  county.  Subpcenas  were  not  is- 
sued and  served  until  four  days  later,  but 
all  was  done  within  00  days  of  the  filing  of 
the  lien.  Suits  In  chancery  are  commenced 
by  the  issuance  and  service  of  subp<ena  or 
the  making  of  a  bona  fide  attempt  to  serve 
it,  after  the  bill  has  been  filed  (Haughwout 
V.  Murphy,  22  N.  J.  Eq.  531;  Hermann  v, 
Mexican  Petroleum  Corp.,  85  N.  J.  Eq.  367, 
06  Atl.  45)2 ;  Haupt  Co.  v.  Board  of  Educa- 
tion of  Edgewater,  100  AtL  337)  and  a  notice 
filed  under  the  Us  Pendens  Act  (3  C.  S.  p. 
3175  bafore  the  action  is  thus  commenced,  is 
ineffectual,  as  suits  In  equity  were  before  the 
act  was  passed;  innocent  purchasers  being 
charged  with  constructive  notice  of  the  pend- 
ency of  the  suit  only  by  the  filing  of  the  bill 
and  the  service  of  the  subpoena.  A  reason 
for  this  rule  of  practice  may  be  found  In 
thei  hardships  imposed  on  Innocent  thdrd 
parties  by  the  doctrine  ot  lis  pendens,  but 
no  such  reason  can  be  advanced  for  its  ap- 
plication to  the  Municipal  Mechanic's  Hen 
Act  where  no  Innocent  parties  are  involved. 
Here  the  notice  is  actual,  not  constructive, 
and  it  serves  an  entirely  different  purpose 
The  financial  officer  must  lieep  the  fund  In- 
tact for  90  days  after  the  lien  is  filed,  dur- 
ing which  time  the  action  must  be  com- 
menced and  the  officer  notified  of  Its  com- 
mencement, so  as  to  further  Impound  the 
fund  to  abide  the  decree.  While  at  the 
time  of  the  service  of  the  notice  this  suit 
was  not  technically  commenced,  the  first  step 
in  the  proceedings  had  actually  been  taken; 
the  bill  was  on  file,  and,  in  the  popular 
sense  at  least,  the  action  had  been  begun. 
The  bill  and  notice  of  suit  furnished  the 
financial  officer  with  all  of  the  information 
the  statute  intended  should  be  conveyed  to 
him.     Our   flies   would    not   have  disclosed 


more  had  process  been  taken  out,  and,  be- 
sides, with  these  subsequent  proceedings  the 
official  at  that  time  had  no  concern.  The 
notice  was  not  invalid,  but  was  merely  in- 
operative, and  came  into  full  force  and  effect 
on  the  issuing  of  subpcenas  and  their  service 
or  attempted  service  within  the  time  allowed 
for  the  bringing  of  the  suit.  In  Tate  v. 
Jordan,  3  Abb.  Prac.  (N.  Y.)  392,  the  com- 
plaint and  notice  of  pendency  of  the  action 
were  filed  on  May  10, 1856,  but  the  summons 
was  not  served  on  any  defendant  until  May 
2l8t  following.  Objection  was  made  to  the 
validity  of  the  lis  pendens  notice  on  the 
ground  that  no  action  was  pending  when  It 
was  filed,  and  the  court  held  that  the  no- 
tice was  not  a  nullity  but  was  merely  in- 
effectoal  until  service  of  the  subpoena,  and 
then  became  effective.  The  text  in  Cyc.  is 
that: 

"The  notice  of  the  pendency  of  the  action  may 
be  filed  before  the  summons  is  served.  It  does 
not  become  operative  except  where  the  statute 
otherwise  provides,  until  service  of  the  sum- 
mons."   25  Cyc.  1467. 

<See,  also,  Bennett  on  Us  Pendens,  376; 
Waring  v.  Waring,  7  Abb.  Prac.  (N.  Y.)  472 ; 
Benson  v.  Sayre,  7  Abb.  Prac  (N.  Y.)  472. 
A  notice  before  bill  filed  is  a  nullity.  Walk- 
er V.  Hill's  Execntws,  22  N.  J.  Eq.  513.  All 
of  the  practical  and  legally  essential  re- 
quirements of  the  act  having  been  substan- 
tially complied  with  and  within  the  time  lim- 
ited, the  complainant  will  be  awarded  the 
amount  of  its  Hen. 

The  complainant's  bill  to  enforce  another 
lien  for  materials  furnished  to  the  same 
contractor  for  the  paving  of  the  River  road 
in  Mercer  county  Is  controlled  by  the  fore- 
going and  will  be  allowed.  The  complainant 
is  entitled  to  costs. 


McCAULET  T.  McCAUIiBT.    (No.  '43/16.) 

(Court  of  Chancery  of  New  Jersey.    Jan.  26, 
1918.) 

1.  Divorce  ^=»150(1)— Masteb'b  Repobt— Ex- 
ceptions. 

Where  in  a  suit  for  divorce  the  master  re- 
ported that  the  charge  of  willful,  continued,  and 
obstinate  desertion  had  not  been  fully  proved, 
the  exception  should  have  been  to  the  general 
finding,  and  exceptions  to  specific  findings  ot 
fact  in  the  report,  some  of  which,  at  least,  were 
not  controlling  on  the  question  at  issue,  were 
not  proper. 

2.  Divorce  iS=3l50(l)— Master's  Report— Ex- 
ceptions. 

An  exception  for  that  the  master  reported 
that  he  was  satisfied  that  the  separation  was 
more  the  fault  of  the  petitioner  than  the  defend- 
ant, rnd  that  the  petitioner  since  the  separation 
had  not  met  the  requirements  of  the  law  in  ef- 
forts to  effect  a  reconciliation,  nor  shown  that 
bis  shortcomings,  which  were  the  cause  of  the 
separation,  had  been  corrected,  under  which  ex- 
ception it  was  averred  that  the  report  was  con- 
trary to  law  and  the  evidence,  that  the  petition- 
er had  sustained  the  allegations  of  bis  petition 
and  was  entitled  to  the  relief  prayed,  and  that 
the  master  should  have  so  reported,  amounted 
to  a  sufficient  exception  to  the  report. 
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3.  DiTOBOK  «SB»37(1B)— OBorinw  roB  Divobce 
— Obstinate  Desebtios— Pbovocation. 
That  their  separation  was  more  the  fault 
of  the  husband  than  of  the  wife  did  not  prevent 
the  wife's  desertion  becoming  one  against  the 
husband's  will,  and  therefore  obstinate. 
i.  Divobce  0=»150(1)— Masteb'b  Refobt— Ex- 

CEPTIONB. 

On  exceptions  in  a  husband's  suit  for  di- 
vorce to  the  master's  report,  which  referred  to 
the  subpcBnaing  of  the  wife  as  a  witness  for  the 
husband  as  unusual,  the  claim  of  the  husband 
thnt  the  master  demanded  that  he  subpoena  the 
wife  and  her  mother  and  sister  was  not  properly 
before  the  court,  where  there  was  nothing  in 
the  report  or  the  testimony  annexed  thereto 
showing  such  a  demand. 

5.  Divobce  <S=150(1)— Masteb'b  'Repobt^Ex- 
ceptio:ss. 

While  this  claim  might  be  made  the  subject 
of  evidence  upon  a  rule  for  the  taking  of  tes- 
timony, it  was  unnecessary ;  the  question  sim- 
ply being  whether  the  proof  required  a  finding 
that  the  wife  had  been  guilty  of  willful  contin- 
ued and  obstinate  desertion  for  the  statutory 
period. 

6.  Witnebsbs  *=»60(1)  —  Competency— Hus- 
band AND  Wife— Suits  fob  Divobce. 

It  is  not  objectionable,  thouith  unusual,  for 
the  petitioner  in  a  divorce  suit  to  subpoena  the 
defendant  to  testify,    ' 

7.  Contempt  «=>10  —  Divobce  «=»15(K1)  — 
Masteb'b  Repobt  —  Exceptions— Scandal- 
oos  JIatter. 

In  an  exception  to  a  master's  report,  in  a 
■ait  for  divorce,  statements  that  a  conclusion 
drawn  by  the  master  was  in  accord  with  all  of 
his  actions  in  the  case,  that  he  had  misquoted 
the  testimony,  and  in  every  conceivable  manner 
delayed  the  cause,  and  that,  even  when  ordered 
by  the  conrt,  he  had  failed  to  make  his  report, 
and  that  his  statement  that  the  defendant  ap- 
peared anxious  to  assume  the  responsibility  for 
the  separation  was  absolutely  false  and  untrue, 
and  that  the  master  must  know  that  it  was  not 
tme,  were  scandalous  and  apparently  a  con- 
tempt of  court. 

8.  Divobce  ^:=37{S)— Gbounds— Desebtion— 
Seeking  Reconcii-iation. 

Where  for  over  a  month  after  their  separa- 
tion a  husband  repeatedly  asked  the  wife  to 
come  back  and  live  with  him,  and  she  refused, 
and  her  expressions  and  conduct  indicated  that 
further  efforts  to  induce  her  to  return  would  be 
unavailing,  the  husband  was  excused  from  mak- 
ing such  further  efforts. 

9.  Divorce  <&=5.37(22)  —  Gbounds— Desertion 
—Justification. 

Only  the  husband's  guilt  of  a  matrimonial 
offen.<!e  will  justify  the  wife  in  leaving  him. 

10.  Dn'OBCB  e=956  —  "OoixtrsioN"  —  Wuat 
Constituted 

That  both  husband  and  wife  are  extremely 
anxious  to  be  divorced  does  not  amount  to  col- 
lusion defeating  a  divorce. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Collu- 
sion.] 

Suit  by  Thomas  A.  McCauley  against  Hll- 
degarde  T.  McCauley.  On  exceptions  to  the 
master's  report.  Elxceptious  sustained,  and 
decree  entered  for  the  petitioner. 


WALEEiR,  Cta.  This  is  a  suit  for  divorce 
ex  parte.  The  special  master  has  reported 
adversely,  and  the  petitioner  excepts. 

The  master  reports  favorably  on  the  ques- 
tions of  marriage   and   residence,   but  says 


that  the  charge  of  willfnl,  continued,  and  ob- 
stinate desertion  has  not  been  fully  proved, 
and  that  therefore  the  petition  should  be  dis- 
missed. 

[1]  There  are  eight  exceptions  in  all. 
There  should  be  but  one,  and  that  should  be 
to  the  effect  that  the  master  erred  In  finding 
as  he  did  on  the  question  of  desertion,  be- 
cause he  should  have  found  that  the  allega- 
tion as  to  willful,  ctintluued,  and  obstinate 
desertion  for  the  statutory  period  had  been 
fully  proved,  and  that  the  petitioner  was  en- 
titled to  a  divorce  for  that  cause.  What  the 
petitioner  has  done  Is  to  except  to  several  spe- 
dflc  findings  of  fact  In  the  master's  report, 
some  of  which  at  least  are  not  controlling  on 
the  question  at  issue.  Of  course,  in  account- 
ing cases  and  the  like,  where  there  are  find- 
ings as  to  specific  Items  and  Issues,  it  is  prop- 
er to  aim  an  exception  at  each  one  of  them 
that  la  objected  to ;  but  where  there  Is  a  sin- 
gle issue,  as  here,  namely,  whether  or  not  the 
cause  for  divorce  has  been  proved,  the  ex- 
ception should  be  to  the  general  finding ;  all 
else. la  argument. 

[2]  The  eighth  and  last  exception  is  for 
that  the  master  reported  that  he  was  satis- 
fied from  the  testimony  that  the  separation 
between  the  parties  was  more  the  fault  of 
the  petitioner  than  the  defendant,  and  that 
since  the  separation  be  has  not  met  the  re- 
quirements of  the  law  in  efforts  to  effect  a 
reconciliation  nor  shown  that  Itis  shortcom- 
ings, which  were  the  cause  of  the  separation, 
have  been  corrected.  Under  this  exception 
it  is  averred  that  the  master's  report  is  con- 
trary to  law  and  the  evidence,  that  the  peti- 
tioner has  sustained  the  allegations  of  his 
petition,  and  is  entitled  to  the  relief  prayed, 
and  that  the  master  should  have  so  reported. 
This  last  averment  spells  an  exception  to 
the  report  and  is  of  Itself  sufficient. 

[3]  Assuming  that  the  separation  was  more 
the  fault  of  the  petitioner  than  of  the  de- 
fendant, that  does  not  prevent  the  desertion 
becoming  one  against  the  will  of  the  peti- 
tioner, and  therefore  obstinate. 

[4,  S]  The  second  exception  is  for  that  the 
special  master  reported  that  the  petitioner 
had  resorted  to  the  rather  unusual  procedure 
of  having  the  defendant  appear  under  a  sub- 
poena, and  goes  on  to  state  that  he  sub- 
poenaed the  defendant  because  the  special 
master  demanded  that  his  wife,  her  mother, 
and  wife's  sister  should  be  subpoenaed,  to 
which  he  objected,  as  to  the  mother,  because 
she  was  an  old  lady  and  very  deaf,  not  stat- 
ing why  as  to  the  others. 

It  does  not  appear  in  the  master's  report, 
or  testimony  annexed,  that  the  master  made 
any  demand  that  these  witnesses  be  subpoe- 
naed, and  therefore  this  matter  Is  not  prop- 
erly before  the  court.  I  do  not  say  that  It 
might  not  be  made  the  subject  of  evidence 
upon  a  rule  for  the  taking  of  testimony.  In 
analogy  to  a   certiorari   to    bring  up  out- 
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branches  of  the  record  In  a  case  at  law ;  but 
that  is  entirely  unnecessary  In  this  case,  as 
the  question  simply  Is:  Does  the  proof  at- 
tached to  the  master's  report  require  a  find- 
ing that  the  defendant  has  been  guUty  of 
willful,  continued,  and  obstinate  desertion 
for  the  statutory  period  of  two  years  next 
before  the  filing  of  the  petition,  or  not?  If 
so,  then  the  petitioner  Is  entitled  to  a  decree ; 
If  not,  the  petition  must  be  dismissed. 

[8]  I  am  minded,  however  to  say  that, 
while  It  doubtless  Is  unusual.  It  Is  not  objec- 
tionable for  a  petitioner  to  subpoena  the  de- 
fendant to  testlty  in  a  divorce  case. 

Schaab  v.  Schaab,  66  N.  J.  Eq.  334.  57  Atl. 
1090,  was  an  ex  parte  case  for  divorce  for 
adultery  in  which  the  Court  of  Chancery  re- 
fused a  divorce  and  dismissed  the  petition, 
and  an  appeal  was  taken.  In  that  case  the 
defendant  gave  evidence  under  snbpcena,  and 
the  Court  of  Errors  and  Appeals,  speaking  by 
Mr.  Justice  Fort,  held  that,  while  a  husband 
or  wife  Is  not  compellable  In  an  action  for 
divorce  for  adultery  to  give  evidence  for  the 
other,  except  to  prove  the  fact  of  marriage, 
that  nevertheless  the  parties  may  testify, 
and  the  defendant's  testimony,  appearing  to 
be  voluntary,  was  competent.  It  will  be  no- 
ticed that  there  Is  not  such  limitation  upon 
the  parties  giving  testimony  in  desertion  cas- 
es. The  master  says  In  this  report  sub  Ju- 
dlce  that  he  stated  to  the  defendant  that  It 
was  unusual  for  a  petitioner  to  subpoena  a 
defendant,  and  that  he  would  not  permit  her 
to  testify  unless  she  desired  to  do  so.  She 
did  testify,  but  had  the  master  excluded  her 
he  would  have  erred. 

[7]  The  third  exception  Is  for  that  the  spe- 
cial master  reported  that  In  the  defendant's 
testimony  she  appeared  not  only  willing,  but 
anxious,  to  assume  the  responsibility  for  the 
separation,  that  she  stated  that  she  left  her 
husband  and  refused  to  live  with  him,  and 
that,  although  he  had  asked  her  to  return, 
under  no  circumstances  would  she  take  him 
back.  The  petitioner  in  this  exception  pro- 
ceeds to  state  that  this  conclusion,  drawn  by 
the  master,  is  In  accord  with  all  his  actions 
In  the  case;  that  the  master  has  misquoted 
the  testimony,  and  In  every  conceivable  man- 
ner delayed  the  cause,  and  even  when  order- 
ed by  the  court  had  failed  to  make  his  re- 
port, and  that  his  statement  that  the  defend- 
ant appeared  anxious  to  assume  the  respon- 
sibility is  absolutely  false  and  untrue,  and 
that  the  special  master  must  know  that  such 
statement  Is  not  true. 

These  statements  In  this  pleading,  charac- 
terizing the  conduct  of  the  master  and  charg- 
ing him  with  dereliction  of  duty  and  un- 
truthfulness, are  scandalous,  and  apparently 
a  contempt  of  court. 

In  the  Matter  of  Lechmere  Charlton,  2 
Milne  &  Craig,  317,  a  barrister  addressed 
to  the  Master  of  the  Rolls  a  letter  relating 
to  a  matter  before  him,  which  contained 
scandalous  statements  with  respect  to  the 


master,  and  Charlton  was  adjudged  guilty  of 
contempt  and  punished  by  the  Lord  Chancel- 
lor.   See,  also.  In  re  Merrill,  102  Ati.  400. 

It  Is  true  that  In  the  Charlton  Case  the 
matter  was  still  pending  before  the  master 
when  the  solicitor  acted  as  he  did,  but  that 
cannot  be  a  controlling  feature,  and,  in  my 
Judgment,  It  Is  equally  a  contempt  to  scanda- 
lize a  master  In  an  exception  to  his  report 
addressed  to  the  court  which  is  asked  to  re- 
view him. .  Exceptions  to  the  finding  of  a 
master  are  in  the  nature  of  an  appeal,  and  It 
is  a  contempt  to  abuse  the  court  below  to  an 
appellate  Judge.    In  re  Merrill,  supra. 

This  case  will  be  considered  as  though  a 
proper  exceptl<Mi  had  been  taken  to  the 
master's  finding  on  the  single  Issue  of  de- 
sertion, and  all  the  specific  exceptions,  ex- 
cept the  last  one,  which  raises  the  question, 
will  be  dismissed.  This  dismissal  will  carry 
with  it  the  animadversions  on  the  master  to 
which  reference  has  Just  been  made,  and 
they  will  not  be  noticed  further  by  the  court 
unless  the  master  brings  It  up  and  requests 
that  action  be  taken  against  the  aolidtor.  It 
must,  or  at  least  it  ought  to  be,  perfectly 
apparent  to  the  solicitor  that.  If  the  master 
makes  an  error  In  any  particular,  his  finding 
is  not  made  any  the  more  erroneous  by  any 
bias  he  may  have.  He  Is  either  right  or 
wrong,  and  that  quite  irrespective  of  motive. 
Hence  it  is  scandalous  to  accuse  a  Judge  or 
referee  in  the  case  in  which  he  has  made  a 
finding,  for  the  purpose  of  attempting  to  In- 
fluence the  decision  on  review  in  that  par- 
ticular case.  It  ought  to  be  stated  that  there 
Is  nothing  in  the  record  before  me  which 
affords  any  basis  for  the  charges  against 
the  master. 

[8]  The  master  reports  that  there  is  no 
doubt  that  after  the  separation  in  November, 
1914,  and  up  to  January,  1915,  a  period  of 
over  one  month,  the  petitioner  repeatedly 
asked  the  defendant  to  go  back  and  live 
with  him,  but  that  She  refused.  The  expres- 
sions and  conduct  of  the  defendant  toward 
the  petitioner  at  and  before  the  time  of  her 
leaving  him  excused  him,  in  my  opinion, 
from  making  further  efforts  to  induce  her  to 
return,  as  it  appeared  that  they  would  be  un- 
availing. Hall  V.  Hall.  65  N.  J.  Eq.  709,  65 
Atl.  300.  And  her  conduct  and  exitresslons 
corroborate  the  petitioner's  case  in  this  re- 
gard. Foote  V.  Foote,  71  N.  J.  Eq.  273,  280, 
65  Atl.  205. 

The  defendant  told  the  witness  Ruth  Hous- 
ton that  she  would  never  live  with  her  hus- 
band again.  The  witness  Emll  Manltz  tes- 
tified that  the  defendant  told  him  not  to  call 
her  Mra  McCauley,  to  call  her  Hilda;  that 
she  went  under  the  name  of  Hilda  Thomas ; 
that  she  did  not  live  with  her  husband  and 
would  not;  that  he  was  crazy  to  have  her  go 
back,  but  she  would  not  do  It ;  that  she  told 
him  at  least  half  a  dozen  times  that  she 
would  not  live  with  him.  She  twice  made 
similar  statements  to  the  witness  Agnes 
Smith. 
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II]  "Hie  defendant,  under  subpcena,  tesO- 
fied  that  she  left  her  husband  on  November 
22,  1914,  and  had  refused  to  lire  with  him 
since;  that  be  bad  asked  ber  to  go  back, 
but  she  said  that  under  no  conditions  would 
she  take  him  back.  Her  sister,  Stella  Scho- 
fleld,  said  she  did  all  she  could  asking  her 
sister  to  go  back  and  live  with  her  husband, 
and  that  she  refused.  It  is  true  that  she 
said  that  the  defendant  stated  that  her  hus- 
band had  threatened  to  kill  her  and  treated 
ber  badly;  but  there  is  no  proof  in  the  case 
that  the  petitioner  drove  his  wife  from  him 
by  extreme  cruelty,  and  guilt  of  a  matrimo- 
nial offense  on  his  part  alone  would  justify 
her  In  leaving  bim.  Snydam  v.  Suydam,  79 
N.  J.  Bq.  144,  80  Atl.  1057;  Rogers  v.  Rogers, 
81  N.  J.  Eq.  479,  86  AU.  935,  46  L.  R.  A.  (N. 
S.)  711. 

[11]  The  master  reports  that  there  is  no 
doubt  in  his  mind  that  both  petitioner  and 
defendant  are  extremely  anxious  to  be  di- 
Torced.  This  may  be  true,  but  in  and  of  it- 
self this  Is  not  objectionable,  because  it  does 
not  amount  to  collusion.  Drayton  v.  Dray- 
ton, 54  N.  J.  Eq.  298,  38  AU.  25. 

Upon  the  whole  ease  I  am  constrained  to 
the  conclusion  that  the  defendant  willfully, 
continuedly,  and  obstinately  deserted  the  pe- 
titioner for  the  statutory  period,  and  he  is 
entitled  to  a  divorce.  A  decree  nisi  will  be 
entered. 


•      WILLIAMS  V.  HIRSHORN. 
(Supreme  Court  of  New  Jersey.    Feb.  18, 1918.) 

(SyUalug  hv  the  Court.) 

1.  GoNTBACTs  «=»281— Satistaotobt  Work— 
Paticent. 

When  by  the  terms  of  a  contract  work  is  to 
be  paid  for  after  "a  satisfactory  test  has  been 
made,"  it  must  be  satisfactory  to  the  one  who 
is  to  pay  for  it,  if  the  contract  is  silent  as  to 
the  person  to  whom  the  work  shall  be  satis- 
factory. 

2.  Contracts  «=»281,  282,   323(1)— Payhent 
TOB  Work— Satisfaction— Good  Faith. 

Where  a  promisor  agrees  to  pay  for  work 
or  goods  provided  he  is  satisfied  with  them,  he 
must  act  Donestly  and  in  good  faith.  To  escape 
liability  his  dissatisfaction  must  be  actual,  and 
not  feigned,  real,  and  not  merely  pretended.  It 
is  only  the  actual  existence,  not  the  mere  ex- 
pression, of  dissatisfaction  that  can  have  this 
effect.  Hf  must,  if  a  test  is  necessary  to  deter- 
mine fitness,  give  that  test,  or  permit  it  to  be 
made.  Where  good  faith  is  in  issue,  and  the 
evidence  is  conflicting,  a  jury  question  is  pre- 
sented. 

Appeal  from  District  Court  of  Camden. 

Action  by  Lewis  Williams  against  Jacob 
Hirahom.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Argued  November  term,  1917,  before 
SWAYZB,  TRENCHARD,  and  MINTDRN, 
33. 

Stackhouse  &  Kramer,  of  Camden,  for  ap- 
pellant. T.  Harry  Rowland,  of  Camden,  for 
appellee. 


TRENCHARD,  J.  The  plalntltT  below  sued 
to  recover  the  balance  alleged  to  be  due  on 
his  contract  with  the  defendant  wherein  the 
plaintiff  agreed  to  make  the  walls  of  the 
defendant's  cellars  waterproof,  and  the  lat- 
ter agreed  to  pay  $50  upon  completion,  "tbe 
balance  ($50)  to  be  paid  after  a  rain  and  a 
satisfactory  test  has  been  made." 

We  are  of  tbe  opinion  that  the  judgment 
for  the  plaintifT  rendered  by  the  trial  judge, 
sitting  without  a  jury,  must  be  affirmed. 
We  think  the  motion  to  nonsuit  was  properly 
denied,  and  that  a  Jury  question  was  present- 
ed at  the  end  of  the  case.  It  was  admitted 
that  the  work  was  done  by  the  plaintiff, 
and  that  tbe  balance  sued  for  had  not  been 
paid.  It  was  also  admitted  that  after  the 
work  was  finished  there  had  been  "a  rain." 
Tbe  controversy  turned  upon  the  question: 
Had  "a  satisfactory  test"  been  made? 

[1]  When  by  the  terms  of  a  contract  work 
is  to  be  paid  for  after  "a  satisfactory  test 
has  been  made,"  it  must  be  satisfactory  to 
tbe  one  who  is  to  pay  for  it.  If,  as  here,  the 
contract  Is  sil^it  as  to  the  person  to  whom 
the  work  shall  be  satisfactory.  Slngerly  v. 
Thayer,  108  Pa.  291,  2  Atl.  230,  56  Am.  Rep. 
207;  Campbell  Printing  Press  Co.  v.  Thorp 
(U  C.)  36  Fed.  414,  1  L.  R.  A.  645.  The  trial 
judge  found  that,  if  there  had  not  been  a 
"satisfactory  test,"  there  could  not  be  one, 
and  that  was  so  through  no  fault  of  the 
plaintiff.  The  defendant  always  expressed 
himself  as  dissatisfied,  giving  as  a  reason 
that  after  a  heavy  rainfall  there  was  con- 
siderable water  in  tbe  cellars.  It  Is  true 
that  there  was,  but  the  trial  judge  found 
that  it  came  in  the  cellar  windows,  with 
which  the  plaintiff's  contract  had  nothing 
to  do,  and  over  which  he  had  no  control, 
and  there  was  abundant  evidence  to  sup- 
port that  finding.  Indeed,  the  proven  state- 
ments and  conduct  of  the  defendant  Indi- 
cated that  be  himself  thought  that  tbe  wa- 
ter came  in  the  windows,  but  the  evidence 
tends  to  show  that  be  never  corrected  that 
trouble. 

[2]  Now,  tbe  rule  of  law  is  that,  where  a 
promisor  agrees  to  pay  for  work  or  goods 
provided  be  is  satisfied  with  them,  be  must 
act  honestly  and  In  good  faith.  To  escape 
liability  bis  dissatisfaction  must  be  actual, 
and  not  feigned;  real,  and  not  merely  pre- 
tended. It  is  only  the  actual  existence,  not 
the  mere  expression,  of  dissatisfaction  that 
can  haxe  this  effect  He  must.  If  a  test  Is 
necessary  to  determine  fitness,  give  that  test 
or  permit  It  to  be  made.  Where  good  faith 
Is  In  issue,  and  the  evidence  Is  conflicting,  a 
jury  question  is  presented.  Gwynn  v.  Hitch- 
ner,  67  N.  J.  Law,  654,  52  Atl.  997 ;  Geriscb 
V.  Herold,  82  N.  J.  Law,  605,  83  Atl.  892, 
Ann.  Cas.  1013D,  627.  See,  also,  cases  col- 
lected in  9  Cyc.  624. 

Whether  In  tbe  case  at  bar  the  defendant 
acted  in  good  faith  in  expressing  bis  dissat- 
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Isfactlon  with  tdalntllTs  work  upon  the 
walls,  when  the  testimony  tended  to  show 
that  the  water  came  through  the  windows, 
for  which  the  defendant,  and  not  the  plain- 
tiff, was  respooslble,  was  at  least  a  jury 
question. 

The  Judgment  below  will  be  affirmed,  with 
costs. 


GRAY  T.  MARTINO. 
(Supreme  Court  of  New  Jersey.    Feb.  21.  1918.) 

1.  Rewabds  iS=s>11— Police  Ofificebs. 

It  is  contrary  to  public  policy  for  a  special 
police  officer,  whose  duty  it  was  to  assist  the 
public  prosecutor  in  nrosecutiog  offenders  against 
the  law,  to  receive  a  reward  offered  by  private 
person  for  discovery  of  stolen  property. 

2.  Rewards  «=9ll— Pouce  Officers. 

Such  rule  has  been  relaxed  only  where  the 
Legislature  for  sufficient  public  reason  has  seen 
fit  by  statute  to  extend  the  stimulus  of  a  re- 
ward to  the  entire  public  without  distinction. 

Appeal  from  District  Court  of  Atlantic 
City. 

Action  by  Stephen  Gray  against  Theresa 
D.  Martino.  Judgment  for  plaintiff  on  trial 
without  a  Jury,  and  defendant  appeals.  Re- 
versed. 

Argued  November  term,  1917,  before 
SWAYZE,  TRENCHARD,  and  MIN- 
TURN,  JJ. 

William  H.  Smathers.  of  Atlantic  City,  for 
appellant.  Babcock  &  Champion,  of  Atlan- 
tic City,  for  appellee. 

MINTURN,  J.  The  plaintiff  occupied  the 
position  of  a  special  police  officer  in  Atlan- 
tic City,  and  incidentally  was  identified  with 
the  work  of  the  prosecutor  of  the  pleas  of 
the  county.  He  possessed  knowledge  con- 
cerning the  theft  of  certain  diamonds  and 
Jewelry  from  the  possession  of  the  defend- 
ant, who  had  advertised  a  reward  for  the 
recovery  of  the  property.  In  this  situation 
he  claims  to  hare  entered  into  a  verbal  coo- 
tract  with  defendant  whereby  she  agreed  to 
pay  him  $500  If  he  could  procure  for  her  the 
names  and  addresses  of  the  thieves.  As  a 
result  of  his  mediation  with  the  police  au- 
thorities the  diamonds  and  Jewelry  were  re- 
covered, and  plaintiff  brought  this  suit  to  re- 
cover the  promised  reward.  The  district 
court,  sitting  without  a  Jury,  awarded  plain- 
tiff a  Judgment  for  the  amount  of  the  reward, 
and  hence  this  appeal. 

[1]  Various  points  are  discussed  in  the 
briefs,  but  to  us  the  dominant  and  eonsplcu- 
ous  Inquiry  In  the  case  Is,  Was  the  plaintiff 
during  the  period  of  this  transaction  a  public 
otScer,  charged  with  the  enforcement  of  the 
law?  The  testimony  makes  It  manifest  that 
he  was  a  special  police  officer  to  some  ex- 
tent identified  with  the  work  of  the  prose- 
cutor's office,  and  that  position  upon  well- 
settled  grounds  of  public  policy  requiired  him 
to  assist  at  least,  in  the  prosecution  of  of- 
fenders against  the  law. 


The  services  he  rendered  in  this  Instance 
must  be  presumed  to  have  been  rendered  la 
pursuance  of  that  public  duty,  and  for  its 
performance  he  was  not  entitled  to  receive  a 
special  quid  pro  quo. 

The  cases  on  the  subject  are  collected  in  a 
footnote  to  Somerset  Bank  t.  Edmund.  10 
App.  Cas.  p.  726  (76  Ohio  St  396.  81  N.  E. 
611,  U  L.  R.  A.  [N.  S.]  1170),  the  beadnote  to 
which  reads: 

"Public  policy  and  sound  morals  alike  forbid 
that  a  public  officer  should  demand  or  receive, 
for  services  performed  by  him  in  the  discharge 
of  official  duty,  any  other  or  further  remunera- 
tion or  reward  than  that  prescribed  and  allowed 
by  Uw." 

[2]  This  rule  of  public  policy  has  been  re- 
laxed only  In  those  Instances  where  the  Leg- 
islature for  sufficient  public  reason  lias  seen 
fit  by  statute  to  extend  the  stimulus  of  a 
reward  to  the  public  without  distinction,  as 
In  the  case  of  United  States  v.  Mathews,  173 
U.  S.  381,  19  Sup.  Ct.  413,  43  L.  Ed.  738, 
where  the  Attorney  (leueral,  under  an  act 
for  "the  detection  and  prosecution  of  crimes 
against  the  United  States,"  made  a  public  of- 
fer of  reward  sufficiently  liberal  and  geneflc^ 
to  comprehend  the  services  of  a  federal  depu- 
ty marshal.  Exceptions  of  that  character 
upon  familiar  principles  serve  to  empliasize 
the  correctness  of  the  rule,  as  one  based  i4)oa 
sound  public  policy. 

The  Judgment  below  for  that  reason  must 
X>e  reversed. 


COOPER  V.  REINHARDT. 
(Supreme  Ourt  of  New  Jersey.    Feb.  18,  1918.) 

(Syttabus  hy  the  Court.) 

1.  NkQLIOBNCK  «S»32(1)— CONDITIOK  OF  Pbek- 

iSEs— Invitee. 
When  the  plaintiff  visited  the  barroom  of 
the  defendant's  hotel  on  the  latter's  implied 
invitation,  it  was  the  defendant's  duty  to  use 
ordinary  care  to  render  his  premises  reasonably 
safe  for  the  purpose. 

2.  Neoligence    <S=»32(1)    —    OowDiTiow    of 
Premises— Snow  and  Ice— Evidence. 

The  fact  that  a  hotel  keeper  knew  that  his 
entrance  steps  and  platform  were  covered  with 
snow  and  slush  which  were  freezing,  and  did 
not  within  3%  hours  after  the  snow  stopped 
falling  have  tncm  cleared  or  otherwise  cared 
for,  but  allowed  a  departing  guest  to  use  them 
in  that  condition  to  his  injury,  justifies  a  find- 
ing that  the  hotel  keeper  was  negligent. 

3.  Negligence  ®=s>0C(2)— Use  of  Premises— 
Contributory  Negligence. 

In  an  action  against  the  keeper  of  a  hotel 
for  an  injury  sustained  by  the  plaintiff  on  his 
way  ont  of  the  hotel  in  consequence  of  snow  and 
ice  upon  the  exit  platform  and  steps,  the  fact 
that  the  plaintiff  noticed,  when  be  entered  the 
hotel,  that  there  was  snow  upon  the  steps  and 
platform,  is  not  condurive  evidence  that  he 
was  not  in  the  exercise  of  reasonable  care  :n 
attempting  to  use  them  several  hours  after- 
wa  rds. 

Appeal  from  District  Court,  Bergen  County, 
Third  District 

Action  by  J.  C.  Cooper  against  Charles  W. 
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Rdnhardt.     7udgifnent  for  plaintiff,  and  de- 
fendant api>eal8.    Affirmed. 

Argued  November  term,  1M.7,  tfefore 
SWATZE,  TRENCHARD,  and  MIN- 
TDKN,  JJ. 

Mackay  &  Mackay,  of  Hackensack,  for  ap- 
I>ellant.  W.  J.  Morrison,  Jr.,  of  Rldgefield 
Park,  for  appellee. 

TRENCHARD,  J.  On  March  5,  1917,  the 
plaiiitlfr  below,  while  leaving  the  barroom  of 
the  defendant's  hotel  where  he  had  purchased 
some  beer,  slipped  on  a  coating  of  Ice  which, 
during  the  time  the  plaintiff  was  in  the  bar- 
room, had  formed  on  the  entrance  platform 
and  steps.  He  fell  to  the  ground,  breaking 
two  ribs.  The  district  court  Judge,  who  sat 
^thout  a  Jnry,  gave  Judgment  for  the  plain- 
tiff. The  defendant  appeals.  We  are  of  the 
opinion  that  the  Judgment  must  be  affirmed. 

(1]  We  think  It  was  open  to  the  trial  Judge 
to  find,  as  he  did,  that  the  defendant  was 
negligent.  The  plaintltt  visited  the  barroom 
of  the  defendant's  hotel  in  compliance  with 
the  lafter's  implied  Invitation,  and  it  was  the 
defendant's  duty  to  use  ordinary  care  to  ren- 
der his  premises  reasonably  safe  for  the  pur- 
po.<«.  McCracken  v.  Meyers,  76  N.  J.  Law, 
935,  68  AU.  805,  16  L.  R.  A  (N.  S.)  290. 

[2]  Now;  there  was  testimony  from  which 
the  trial  Judge,  if  he  saw  fit,  might  Qnd  the 
following  matters  of  fact:  The  plaintiff  en- 
tered the  defendant's  premises  about  330  p. 
m.  The  entrance  was  by  means  of  six  steps 
and  a  platform  leading  to  the  barroom  door. 
It  had  been  snowing,  and  snow  and  slush 
were  oo  the  steps  and  platform.  About  that 
time  it  stopped  snowing  and  grew  colder. 
The  defendant  knew  that  the  platform  and 
steps  needed  cleaning,  and  had  caused  them 
to  be  cleaned  about  3  p.  m.,  before  the  plaln- 
tUf  entered.  Nothing  further  was  done  in 
the  way  of  cleaning  or  caring  for  them  until 
<>:45  p.  m.,  when  the  hotel  porter  again  began 
to  clean  them.  The  defendant  himself  de- 
scribes what  then  occurred.  He  says,  "I  saw 
he  was  cleaning  up,  and  went  and  got  him  to 
go  to  supper.  I  don't  know  whether  he  did 
anything  about  them."  About  7  p.  m.  the 
plaintiff  started  to  leave  the  premises,  and 
slipped  on  a  coating  of  frozen  snow  or  ice 
and  fell.  The  testimony  also  tended  to  show 
that  the  snow  and  slush  which  were  there 
when  plaintiff  entered  liad  not  been  removed. 
TUs  testimony  Justifies  the  finding  of  the 
trial  Judge  that  the  defendant  failed  to  use 
•ordinary  care  in  keeping  the  entrance  plat- 
:form  and  steps  reasonably  safe  on  the  occa- 
sion In  question,  and  thdt  this  caused  the 
plaintlfTs  injury. 

[3]  We  also  think  that  it  cannot  be  tKtld  as 
a  matter  of  law  that  the  plaintiff  was  guilty 
of  contributory  negligence.  The  fact  that  the 
plaintiff  noticed,  when  he  entered  the  de- 
fendant's premises,  that  there  was  snow  upon 
the  steps  and  platform,  is  not  conclusive  evi- 


dence tbat  hie  was  not  in  the  exercise  of  rea- 
sonable care  in  attempting  to  use  the  steps 
and  platform  several  hours  afterwards.  An- 
dre V.  Mertens,  88  N.  J.  Law,  627,  96  Atl.  893; 
Dewire  v.  Bailey,  131  Mass.  169,  41  Am.  Rep. 
219;  Evans  v.  Utlca,  69  N.  Y.  166,  25  Am. 
Rep.  165.  The  plaintiff  had  a  right  to  sup- 
pose, and  no  doubt  did  suppose,  that  the  de- 
fendant had  performed  his  duty  with  respect 
to  this  exit  The  plaintiff  had  entered  the 
premises  several  hours  before,  and  mean- 
while it  had  grown  dark,  -and  it  is  by  no 
means  certain  that  he  saw  the  snow  and  ice 
as  he  started  out 

The  Judgment  below  will  be%iflinned,  with 
costs. 


THOMMEN  V.  SMITH.     (No.  43/277.) 

(Court  of  CJhancery  of  New  Jersey.     Feb.  6, 
1918.) 

1.  SPEcmo  Pebfokmance  «=»17— Option  to 
PuBCHASE— Right  to  Enfobce. 

A  lessee's  executrix  and  sole  devisee  may 
enforce  an  option  to  purchase  contained  in  the 
lease. 

2.  Specific  PEBroBUAifOE  •a»57 —Option  to 
PtTBCHA  SB— Lessee. 

A  lessee  may  enforce  the  specific  perform- 
ance of  an  option  to  purchase  contained  in  the 
lease. 

3.  Landlobd  and  Tenant  *=»92(4)— Option 
TO  Pubchasei— Abbooation. 

An  option  to  purchase  contained  in  a  lease 
is  not  abrogated  by  the  jparties  making  a  pur- 
chase agreement  containing  different  terms  of 
payment  which  they  later  abandoned  by  mutual 
consent,  and  thereafter  continued  to  pay  and 
receive  rentals  under  the  lease. 

Bill  for  specific  performance  by  Ida  Thorn- 
men  against  Maggie  A.  Smith.  Decree  for 
complainant  advised. 

Stackhouse  &  Kramer,  of  Camden,  for 
complainant.  Garfield  Pancoast  and  Walter 
R.  Carroll,  both  of  Camden,  for  defendant. 

LEAMING,  V.  O.  This  is  a  suit  to  enforce 
specific  performance  of  an  option  of  pur- 
chase of  real  estate. 

A  lease  of  the  property  was  made  by  de- 
fendant to  complainant's  testator  April  23, 
1914,  for  a  term  of  three  years,  with  the 
stipulated  rent  for  the  term  payable  in  equal 
monthly  payments  in  advance. 

The  lease  contains  the  following  clause: 

"The  party  of  the  first  part  [owner]  agrees 
that  at  any  time  during  the  term  for  which  said 
premises  are  let  and  rented,  the  said  party  of 
the  second  part  [tenant]  shall  have  an  option 
to  buy  the  said  premises  for  the  sum  of  seven 
thousand  dollars. 

April  10,  1917,  complainant,  who  is  the  exec- 
utrix of  the  lessee  and  devisee  of  his  entire 
estate,  exercised  the  option  of  purchase  con- 
tained in  the  lease  by  tendering  to  defend- 
ant the  full  purchase  price  in  cash  and  de- 
manding the  execution  of  a  deed  of  convey- 
ance. 

The  defense  is  based  upon  a  claim  that 
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the  option  of  purchase  contained  in  the  lease 
was  rendered  void  or  unenforceable  by  rea- 
son of  certain  transactions  which  occurred 
between  defendant  and  the  lessee  In  Decem- 
ber preceding  the  expiration  of  the  term. 

In  that  month  an  agreement  of  sale  was  en- 
tered Into  between  defendant  and  the  lessee 
wherein  the  lessee  agreed  to  purchase  and 
defendant  agreed  to  sell  the  leased  premises 
for  $7,000,  payable  as  follows:  $100  was  to 
be  paid  at  the  time  the  agreement  was  sign- 
ed; a  mortgage  of  $4,000  then  on  the  prem- 
ises was  to  remain;  defendant  was  to  take 
a  second  mortgage  for  $1,000;  the  balance 
of  $1,900  was  to  be  paid  in  cash  at  a  settle- 
ment to  be  made  January  8, 1917.  The  agree- 
ment also  provided  that  the  $100  cash  paid 
down  should  be  forfeited  by  nonfulfillment 
by  the  lessee  at  the  time  named  for  settle- 
ment, and  should  be  returned  to  the  lessee  In 
case  defendant  failed  at  that  time  to  deliver 
a  marketable  title.  The  $100  was  paid  &.t 
the  execution  of  the  agreement,  but  before 
the  time  for  settlement  the  lessee  requested 
to  be  relieved  from  the  agreement,  and  de- 
fendant consented  thereto.  By  mutual  as- 
sent the  $100  which  had  been  paid  was  dis- 
posed of  by  defendant  crediting  the  lessee 
with  one  month's  rent,  then  about  due,  and 
applying  the  balance  to  the  payment  of  ex- 
penses which  had  been  Incurred  by  defend- 
ant 

Shortly  after  the  abrogation  of  the  agree- 
ment of  sale  the  lessee  died,  and  complain- 
ant, who  Is  his  executor  and  sole  devisee, 
continued  In  possession  as  tenant,  and  each 
month  paid  to  defendant  the  monthly  rental 
reserved  by  the  lease. 

Defendant  now  urges  that  the  agreement 
of  sale  amounted  to  an  exercise  of  the  op- 
tion contained  in  the  lease,  and  that  Its  exe- 
cution and  subsequent  abrogation  amounted 
to  such  an  exercise  and  abandonment  of  the 
option  that  It  could  not  thereafter  be  exer- 
cised and  enforced. 

There  Is  no  material  conflict  In  the  testi- 
mony. Admittedly  the  transactions  between 
the  parties  were  substantially  as  above  stat- 
ed. There  is  no  evidence  Indicating  that 
in  agreeing  to  abrogate  the  agreement  of 
sale  either  of  the  parties  at  that  time  had 
any  specific  purpose,  Intent,  or  thought  as  to 
what  effect  the  transaction  had  or  might  have 
upon  the  right  of  the  lessee  to  thereafter  ex- 
ercise his  option  pursuant  to  the  terms  of 
the  lease.  The  whole  transaction  may  be 
embodied  in  the  statement  that  the  agree- 
ment of  sale  was  made  because  complain- 
ant's testator  at  that  time  wanted  to  buy  on 
the  terms  stated  In  the  agreement  of  sale, 
and  defendant  was  at  that  time  willing  to 
sell  on  those  terms;  the  agreement  of  sale 
was  canceled  because  complainant's  testa- 
tor thereafter  determined  that  he  did  not 
want  to  buy  at  that  time  on  those  terms,  and 
defendant  was  willing  that  the  contract  be 
abrogated,  and  accordingly  so  agreed. 


The  sole  question  for  determination  is 
what  effect  the  execution  of  the  agreement 
of  sale  and  its  subsequent  abrogation  by  mu- 
tual assent  before  the  date  specified  for  its 
performance  had  upon  the  option  contained 
in  the  lease.  The  diligence  of  counsel  has 
discovered  no  adjudicated  case  based  upon 
similar  facts. 

[1]  I  understand  it  to  be  conceded  by  de- 
fendant that  at  the  death  of  the  lessee  all 
rights  which  the  lessee  had  under  the  lease. 
Including  the  option  of  purchase,  passed  to 
complainant  as  executrix.  This  is  expressly 
determined  In  McCormlck  v.  Stephany,  57 
N.  J.  Eq.  257,  and  in  the  cases  there  cited 
at  page  263,  41  Atl.  840.  But,  as  complain- 
ant herein  is  both  executrix  and  sole  devLsee 
of  all  the  estate  of  her  testator,  her  right 
to  enforce  the  cation  to  the  same  extent  that 
her  testator  could  if  alive  is  beyond  question. 

[I]  The  right  of  a  lessee  to  enforce  specif- 
ic performance  of  an  option  of  purchase  con- 
tained in  his  lease  is  also  well  recognized. 
Such  contracts,  being  In  form  unilateral,  are 
specifically  enforced  in  equity  because  a  con- 
sideration for  the  option  is  presumed  to 
exist.  In  Hawralty  v.  Warren,  18  N.  J.  Eq. 
124,  90  Am.  Dec.  613,  this  is  stated  as  fol- 
lows: 

"In  taking  a  lease,  a  tenant  may  be  willing  to 
pay  a  high  rent  for  a  number  of  years,  provided 
the  landlord  will  give  him  an  <^tional  right  to 
purchase  at  a  fixed  price.  And  it  is  to  be  pre- 
sumed that  the  landlord  would  not  agree  to  sach 
a  boon,  unless  he  bad  a  consideration  in  the 
lease.  Any  sufficient  consideration  would  make 
such  unilateral  contract  binding  in  equity." 

See,  also.  Ten  Eyck  v.  Manning,  62  N.  3. 
lB)q.  47,  SO,  27  AU.  900.  These  principles  ap- 
pear to  obtain  Independently  of  the  consid- 
eration Imported  by  the  sealed  instrument 

[3]  Returning  now  to  the  Inquiry  whether 
the  agreement  of  sale  and  Its  subsequent  can- 
cellation by  mutual  assent  were  operative  to 
destroy  the  binding  force  of  the  option  con- 
tained In  the  lease.  It  should  be  noted  that 
the  agreement  of  sale  did  not  conform  to 
the  terms  of  the  option  contract.  The 
amount  of  the  purchase  price  alone  was  the 
same.  The  opticm  a;greement  could  have 
been  enforced  only  by  the  payment  of  that 
amount  in  cash.  The  agreement  of  sale 
was  a  matter  of  new  negotiation  as  to  the 
method  of  payment ;  only  $2,000  in  cash  was 
required  of  the  lessee  under  that  agreement 
It  should  l>e  noted  also  that  the  agreement 
of  sale  stipulated  a  result  to  flow  from  a 
failure  of  the  lessee  :to  consummate  the 
agreement  on  the  day  named  for  settlement 
That  result  was  the  forfeiture  of  the  $100 
paid  down  at  the  execution  of  the  agree- 
ment ;  no  suggestion  Is  contained  In  the  agree- 
ment that  a  further  result  of  the  breach  shall 
be  a  forfeiture  of  the  lessee's  term  under  his 
lease  or  of  the  optional  right  contained  in 
the  lease.  It  should  be  noted  also  that  the 
agreement  of  sale  further  provided  the  re- 
sult to  flow  from  the  inability  of  defendant  • 
to  convey  a  marketable  title  on  the  day  nam- 
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ed  for  aettlement ;  In  such  case  the  $100  cash 
payment  was  to  be  returned  to  the  lessee 
Immediately.  Ttie  dear  Import  of  these  two 
daiises  is  to  the  effect  that  in  the  event  of 
fallnre  to  consummate  the  agreement  of  sale 
on  the  day  named  by  reason  of  either  of  the 
circumstances  stated  the  agreement  should 
be  at  an  end;  the  lessee's  failure  to  result 
in  a  forf^tnre  of  the  $100;  defendant's  fail- 
ure to  result  in  a  return  of  the  $100. 

It  will  be  scarcely  contended  that  the  fail- 
ure of  defendant  to  make  a  marketable  title 
on  the  day  named  for  settlement  and  the  con- 
sequent return  of  the  $100  and  termination 
of  the  agreement  was  intended  by  the  par^ 
ties  to  be  also  operative  to  terminate  their 
relations  as  landlord  and  tenant;  nor  can 
it  Be  reasonably  assumed  that  it  was  intend- 
ed that  the  termination  of  the  agreement  by 
the  lessee's  failure  to  pay  on  the  day  namjed 
and  the  consequent  forfeiture  of  the  $100 
was  to  be  operative  to  terminate  the  rela- 
tion at  the  parties  as  landlord  and  tenant 
I  think  It  clear  that  the  parties  to  the 
agreement  contemplated  that  in  the  event  of 
the  agreement  not  being  carried  out  at  the 
time  set  for  that  purpose  by  reason  of  either 
of  the  causes  specified  the  agreement  of  sale 
shoald  be  considered  at  an  end,  and  the  re- 
lations of  the  parties  as  landlord  and  tenant 
continued.  It  therefore  seems  impossible  to 
treat  the  agreement  of  sale  as  having  in  it- 
self the  effect  of  merging  or  otherwise  sus- 
pending the  lease  wltliout  doing  violence  to 
the  apparent  intent  of  the  parties.  That 
the  posseasiMi  of  the  lessee  during  the  period 
between  the  date  of  the  agreement  of  sale 
and  the  date  named  for  settlement  was  treat- 
ed 'by  the  parties  as  possession  as  a  t^iaut 
as  distinguished  from  possession  under  an 
agreement  of  purchase  is  further  manifest 
by  the  following  clause  of  the  agreement: 

"Taxes,  water  rent,  rent  and  all  municipal 
U«a8  to  be  adjusted  at  the  time  of  settlement." 

The  agreement  of  sale  was  not  terminated 
for  either  of  the  two  causes  named  in  it,  but 
was  terminated  by  mutual  assent  of  the  par- 
ties prior  to  the  date  named  for  settlement. 
In  so  terminating  the  agreement  of  sale  one 
month's  rent  then  about  due  under  the  lease 
was  credited  to  the  tenant  out  of  the  $100 
advance  purchase  price  payment,  and  there- 
after monthly  payments  of  rent  continued 
to  be  made  pursuant  to  the  terms  of  the 
lease.  In  that  transaction  it  is  apparent  al- 
so that  the  parties  considered  their  relations 
as  landlord  and  tenant  under  the  lease 
wholly  uninterrupted  and  undisturbed  by  ei- 
ther the  contract  of  sale  and  its  abrogation. 

Assuming,  as  I  think  it  must  be  assumed, 
that  the  respective  parties  at  all  times  treat- 
ed the  lease  as  subsisting  and  as  determin- 
ing their  respective  rights  and  obligations  as 
landlord  and  trauint,  I  think  no  Justification 
can  be  found  for  the  claim  that  the  option 
oiHitained  in  the  lease  became  inoperative  in 


the  event  of  the  failure  of  the  agreement  of 
sale  for  ^ther  of  the  causes  therein  speci- 
fied or  by  mutual  assent  to  its  abrogation. 
The  option  was  an  integral  part  of  the  lease. 
The  rental  paid  each  month  presumptively 
included  a  proportionate  part  of  the  ccm- 
slderatlon  ifor  <tha  option.  Although  the 
agreement  of  sale  embodied  terms  not  con- 
tained in  the  option  and  was  the  result  of 
Independent  negotiations,  should  it  be  -treat- 
ed as  an  attempted  exercise  of  the  option, 
no  fault  can  be  attributed  to  either  party 
in  its  abrogation,  because  that  was  by  mutual 
assent  In  that  abrogation  of  the  agreement 
of  sale  neither  party  manifested  any  pur- 
pose to  modify  in  the  slightest  degree  their 
duties  and  obligatl<»is  under  the  lease;  they 
simply  abandoned  their  mutual  purposes  to 
then  make  a  sale  and  purchase.  In  thus  con- 
tinning  their  relations  as  landlord  and  tenant 
under  the  lease  the  resi)ectiye  parties  mast 
be  assumed  to  have  intended  those  relations 
to  continue  in  aU  respects  as  defined  by  the 
lease  in  the  absence  of  any  circumstance  in- 
dicatlDg  to  the  contrary. 

Counsel  for  defendant  has  pointed  to  a 
line  of  authorities  to  the  effect  that  where 
an  option  of  purchase  has  been  surrendered 
or  abandoned,  it  cannot  thereafter  be  exer- 
cised. Thus  in  a  lease  with  option  of  renewal 
at  the  same  price  or  at  such  higher  price  as 
might  be  offered  by  another  a  statement  by 
the  tenant  to  his  landlord  made  prior  to  the 
end  of  the  term  that  he  will  not  renew  at 
the  price  contained  in  the  offer  of  another 
which  is  shown  to  him  by  his  landlord  may 
be  treated  by  the  landlord  as  an  abandon- 
ment of  the  option  and  Justify  him  in  clos- 
ing a  contract  with  the  party  making  the 
offer.  But  in  the  present  case  there  has  been 
no  abandonment  by  the  tenant  of  the  option ; 
nor  has  the  landlord  obligated  himself  to 
another  nor  in  any  way  treated  the  option 
as  abandoned  except  by  the  present  refusal 
to  convey  to  complainant. 

I  will  advise  a  decree  of  specific  perform- 
ance pursuant  to  the  prayer  of  the  bili 


KBPPELMAN  et  al.  t.  KKPPELMAN  et  aL 
(No.  44/309.) 

(Court  of  (3hanccry  of  New  Jersey.     Feb.  2, 
19ia) 

1.  EQtnTT    <8=264 — Suit    by    Testamkwtabt 
Tbustkes  roB  Oonstbuction—  Motion  by 
AuEN   PaoPEBTy   Custodian  —  Oabbyinq 
OvEB  Tiix  i^NAL  Heab!i:«g. 
Where  a  will  named  as  beneficiaries  three 
citizens   and   residents  of  the  German   Empire, 
and  the  trustees  acting  under  the  will  filed  a 
bill  to  obtain  a  construction  of  the  will  as  to 
how  much  should  ultimately  be  paid  the  respec- 
tive beneficiaries,  and  the  alien  property  custo- 
dian of  the  United  States,  a  defendant,  moves 
to  strike  out  a  portion  of  the  bill,  amounting 
to  motion  to  exclude  other  defendants,  since  the 
money   cannot   be  distributed   until   after  final 
decree,  and  since  the  rights  of  the  alien  proper- 
ty custodian  and  of  the  United  States  cannot 
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be  detrimentally  affected  until  final  decree,  and 
as  tlie  trustees  are  entitled   to  protection,  the 
rule  permitting  the  court  to  carry  over  such 
a  motion  until  final  hearing  will  be  applied. 
2.  Was  <S=»12— Tbadino  with  Eneuy  Act— 

constkuction. 

Act  Oct  6.  1917,  c.  106,  40  Stat.  411,  enti- 
tled "An  act  to  define,  regulate,  and  punish 
trading  with  the  enemy,  and  for  other  purpos- 
es," must  be  construed  in  the  light  of  two  pur- 
poses: First,  absolutely  to  prevent  any  act 
which  -would  result  in  detriment  to  the  United 
States  in  the  process  of  the  war ;  and,  sec- 
ond, not  to  permit  or  compel  any  act  which 
would  result  in  injury  to  an  individual  alien 
enemy  without  benefiting  the  United  States  in 
the  progress  of  the  war. 

BUI  between  Albert  J.  Keppelman  and  oth- 
ers, trustees  under  the  last  will  and  testa- 
ment of  Adolphus  Keppelman,  and  Erich  P. 
Keppelman  and  others.  On  motion  on  be- 
half of  the  alien  property  custodian  of  the 
United  States  to  strike  out  a  portion  of  the 
bill.    Motion  carried  over  until  final  hearing. 

Carrlck  &  Wortendyke  and  Charles  L.  Car- 
rick,  all  of  Jersey  City,  and  Herbert  J.  Han- 
noch,  of  Newark,  for  A.  Mitchell  Palmer, 
alien  property  custodian,  for  the  motion. 
Edward  M.  &  Runyon  CoUe,  of  Newark  (Ed- 
ward M.  CoUe,  of  Newark),  for  complainants. 
Martin  V.  Bergen,  of  Camden,  and  Ruby  R. 
Vale,  of  Philadelphia,  Pa.,  for  Schulz  &  Ruck- 
gaber. 

LANE,  V.  O.  This  is  a  motion  made  on 
behalf  of  the  alien  property  custodian  to 
strike  out  a  portion  of  the  bill  of  complaint. 

The  bin  was  filed  by  trustees  acting  under 
the  last  will  and  testament  of  Adolphus  Kep- 
pelman. By  the  will  three  citizens  and  resi- 
dents of  the  German  Empire,  among  others, 
were  made  beneficiaries.  The  bill  is  filed  for 
the  purpose  of  obtaining  a  construction  of 
the  will  so  that  it  may  be  ascertained  how 
much  should  ultimately  be  paid  by  the  trus- 
tees to  the  respective  beneficiaries.  Before 
the  funds  can  be  distributed  there  must  tie  a 
final  hearing.  Prior  to  the  declaration  of 
war,  the  beneficiaries,  alien  enemies,  execut- 
ed powers  of  attorney  to  the  defendants 
Schulz  &  Ruckgaber,  bankers  and  citizens  of 
this  country.  The  powers  authorize  Schulz 
&  Ruckgaber  to  collect  such  sums  of  money 
as  might  become  due  to  the  alien  enemies 
under  the  will,  to  execute  releases  and  re 
funding  bonds,  to  collect  income  upon  securi- 
ties and  generally  to  act  for  the  beneficiaries 
in  the  matter  of  the  estate.  The  bill  in  its 
fourteenth  paragraph  charges  that  Scnulz  & 
Ruckgaber  have  given  notice  to  the  complain- 
ants that  they  claim  the  right  to  receive,  by 
virtue  of  the  powers  of  attorney,  the  shares 
of  the  alien  enemies,  and  that  A.  Mitchell 
Palmer,  custodian  of  alien  property,  also 
claims  the  right  to  receive  the  shares,  that 
the  trustees  are  doubtful  as  to  whom  to  pay, 
and  for  their  protection  they  pray  the  dlrec- 
ticHi  of  the  court 

It  is  conceded  by  counsel  for  the  alien  prop- 1 


erty  custodian  that  for  his  protection  it  !• 
necessary  that  there  should  be  a  final  decree 
determining  the  amount  which  should  ulti- 
mately be  paid.  The  motion  amounts  in  its 
last  analysis  to  an  attempt  to  exclude  from 
the  cause  on  the  motion  of  one  defendant 
other  defendants.  The  matter  was  argued 
with  gre&t  thoroughness  as  if  this  court 
should,  at  this  time,  upon  this  motion,  con- 
strue the  act  of  Congress,  "An  act  to  define, 
regulate,  and  punish  trading  with  the  enemy» 
and  for  other  purposes,"  No.  81  of  the  Ootlk 
Congress  (Act  Oct.  6,  1917,  c.  106,  40  Stat. 
411),  and  determine  whether  or  not  under  it 
the  trustees  should  pay  direct  to  the  alieik 
property  custodian,  or  should  pay  to  the 
holders  of  the  powers  of  attorney. 

[1]  Laying  aside  all  question  of  technique,, 
inasmuch  as  the  money  cannot  be  distributed 
until  after  final  decree  and  as  the  rights  of 
the  alien  property  custodian  and  of  the- 
United  States  cannot  be  detrimentally  affect- 
ed until  final  decree  and  as  unquestionably 
the  trustees  are  entitled  to  protection  to  th« 
fullest  extent  that  this  court  can  give  them^ 
it  seems  to  me  that  to  determine  this  Impor- 
tant question  at  this  time,  upon  this  motion,, 
would  not  only  be  premature,  but  most  un- 
wise from  the  standpoint  of  policy.  I  thintc 
the  case  is  one  in  which  the  rule  permitting 
the  court  to  carry  over  a  motion  of  this  kind 
until  final  hearing  ought  to  be  applied,  and 
such  is  the  order  that  I  will  advise. 

[2]  I  cannot,  however,  resist  expressing  my- 
firm  conviction  that  the  act  of  Congress  must 
be  construed  in  the  light  of  two  purposes: 
(1)  To  absolutely  prevent  any  act  whlcl* 
would  result  in  a  detriment  to  the  United 
States  In  the  progress  of  the  war;  and-(2> 
not  to  permit  or  compel  any  act  which  would 
result  in  an  injury  to  an  individual  aliea 
enemy,  which  act  would  iii  no  wise  benefit 
the  United  States  in  the  progress  of  the  war> 


MURPHY  ▼.   GEX)RGE  BROWN  &  CO. 
(Supreme  Court  of  New  Jersey.    Feb.  18,  1918.> 

(Syttalms  ty  the  Court.) 

1.  Statot-es  ®=»114(2)— Sttbject  and  Title — 
OoNSTrrTJTioNAi,  Provisions. 

The  act  entitled  "An  act  creating  a  work- 
men's compensation  aid  bureau  in  the  depart- 
ment of  labor"  (Act  March  15,  1918  [P.  L  p, 
97])  is  not  in  conflict  with  tho  constitutional 
requirement  that  every  law  shall  embrace  but 
one  object,  and  that  shall  be  expressed  in  the 
title. 

2.  COHSTITTJTIONAI,    LaW    «=»148    —    MASTBa 

AND  Servant  <S=»347— Impairment  of  Ob- 
ligation OF  Contract— WoaKMBN' 8  Com- 
pensation Aid. 
The  Workmen's  Compensation  Aid  Bureau 
Act  (P.  L.  1916,  p.  97)  does  not  impair  the  ob- 
ligation of  a  contract  between  employer  and  em- 
ploy€    entered   into   after   the   act  took   effect. 
The  provisions  of  the  act  (1)  that  no  agreement 
between  employer  and  employe  as  to  the  amount 
of   compensation   due  shall   be  conclusive  with- 
out the  approval  of  the  bureau,  and   (2)  that 
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making  the  employer  liable  for  legal  expenses  in 
enforcing  it,  do  not  impair  tlie  obligation  of  a 
contract  made  before  the  act  took  effect,  but 
entered  into  in  view  of  the  Workmen's  Compen- 
sation Act  (P.  L.  1911,  pp.  134,  763),  as  amend- 
ed by  Act  April  1,  1913  (P.  h.  p.  302),  and  sub- 
ject thereto. 

3.  Evidence  «=>118— "Res  QKarM." 

Rea  gestffi  includes  those  circumstances 
which  are  the  undesigned  incidents  of  a  par- 
ticular litigated  act.  They  may  be  separated 
from  the  act  by  a  lapae  of  time  more  or  less 
appreciable  and  may  consist  of  speeches  of  any 
one  concerned,  whether  participant  or  bystand- 
er. They  may  cumpfise  things  left  undone  as 
well  as  things  done.  They  must  be  the  neces- 
sary incidents  of  the  litigated  act  in  this  sense 
that  they  are  part  of  the  immediate  prepara- 
tions for  or  emanations  of  such  act,  and  are 
not  produced  by  the  calculated  policy  of  the 
actors. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Res 
Gesfae.] 

4.  Evidence     *=»12e(l)  —  "Res     Gest^"— 
Sebvant's  Statement  as  to  Cause  of  Ac- 

OIDKNT. 

In  a  Workmen's  Compensation  case  it  is 
not  erroneous  to  admit  statements  made  by  the 
decedent  to  fellow  workmen  as  to  the  cause  of 
the  accident  immediately  after  it  happened,  and 
before  and  during  the  time  he  was  being  band- 
aged. 

Proceeding  by  Nora  Murphy,  widow  of 
Dennis  Murphy,  deceased,  by  the  Workmen's 
Compensation  Aid  Bureau,  against  George 
Brown  &  Co.,  a  corporation  of  the  State  of 
New  Jersey.  Judgment  for  petitioner,  and 
the  Company  prosecutes  a  writ  of  certiorari. 
Judgment  affirmed. 

Argued  November  term,  1917,  before 
SWAYZE,  TRBNCHARD,  and  MINTORN, 
JJ. 

M.  Casewell  Heine,  of  Newark,  for  prose- 
cutor. Runyon  CoUe,  of  Newark,  for  defend- 
ant 

TREOtCHARD,  J.  Whilst  at  work  for 
George  Brown  ft  Co.  on  December  9,  1916, 
Dennis  Murphy  received  an  acid  bum  on  his 
fingers.  An  infection  later  developed,  as  a 
result  of  which  he  died. 

No  petition  for  compensation  being  filed  by 
his  widow  or  dependents,  the  workmen's  com- 
pensation aid  bureau  certified  a  state  of 
tacts  to  the  Judge  of  the  Essex  county  com- 
mon pleas  court  pursuant  to  chapter  64,  P.  L. 
1916,  p.  97.  The  judge  thereupon,  after  as- 
signing counsel  to  the  petitioner,  and  fixing  a 
time  and  place  for  hearing,  heard  the  same 
and  rendered  judgment  for  the  petitioner 
and  against  the  company,  including  therein 
$150  for  the  petitioner's  legal  expenses.  The 
company  then  sued  out  this  writ.  We  are 
of  the  opinion  that  the  judgment  most  be 
affirmed. 

[1]  The  prosecutor's  first  point  is  that 
chapter  54  of  P.  L.  1916,  p.  97,  entitled  "An 
act  creating  a  workmen's  compensation  aid 
bureau  in  the  department  of  labor,"  is  un- 
constitutional because  not  in  compliance  with 
article  4,  f  7,  par.  4,  of  the  Constitution  of 


New  Jersey,  requiring  that  "every  law  shall 
embrace  but  one  object,  and  that  shall  be  ex- 
pressed In  the  title."  We  think  the  point  not 
well  taken.  By  force  of  that  constitutional 
provision  the  object  of  every  law  must  be 
single  and  be  expressed  in  the  title  of  the 
law ;  the  product  may  be  as  diverse  as  the 
object  requires  and  finds  its  expression  in 
the  terms  of  the  enactment  only.  In  fine, 
the  title  of  an  act  is  a  label,  not  an  index. 
Moore  V.  Burdett,  62  N.J.t.aw,  163.  40  Atl.  631. 
The  act  in  question  creates  a  bureau  and 
empowers  it  to  investigate  the  operation  of 
the  Workmen's  Compensation  Act  and  simi- 
lar legislation  in  other  states,  and  report 
thereon  to  the  Legislature.  It  further  em- 
powers the  bureau  to  investigate  any  partic- 
I  ular  accident,  to  supervise  agreements  of  set- 
I  tlement  between, employer  and  employe,  and 
I  to  endeavor  to  bring  about  such  settlements, 
I  and  in  the  event  of  the  employer's  undue  de- 
lay or  failure  to  pay  compensation,  to  cer- 
tify the  facts  on  behalf  of  the  employ^  to  the 
court  of  common  pleas,  which  certified  facts 
are  to  act  as  a  petition  filed  on  behalf  of  the 
employ^.  The  act  then  directs,  if  no  counsel 
is  engaged  by  the  employe^  the  appointment 
of  counsel  by  the  court,  and  that  the  matter 
shall  thereupon  be  governed  by  the  procedure 
outlined  in  the  Workmen's  Compensation  Act. 
It  further  directs  that,  if  the  court  finds  that 
the  emirioyer  is  without  reasonable  excuse  for 
undue  delay  or  failure  to  pay  compensation, 
then  the  reasonable  expenses  of  the  employ*}, 
by  reason  of  such  delay,  including  medical 
and  legal  services,  and  loss  of  time,  are  to  be 
paid  by  the  employer. 

It  thus  appears  that  the  sole  object  of  the 
act  is  the  establishment  of  a  workmen's  com- 
pensation aid  bureau;  and  this  is  exactly 
what  Is  expressed  in  the  title.  The  inciden- 
tal matters,  or  product,  are  cognate  to  the 
object  and  necesary  for  the  proper  and  effi- 
cient operation  of  the  workmen's  compensa- 
tion aid  bureau,  and  need  not,  and  could  not 
properly,  be  set  out  in  the  titla  It  Is  erro- 
neous to  consider  that  the  so-called  change 
in  the  procedure  in  the  court  of  conamon 
pleas  (if  Indeed  it  is  of  sufficient  consequence 
to  be  called  a  change  in  procedure)  is  an  ob- 
ject of  the  act  under  consideration,  and  hence 
to  be  expressed  in  the  title.  It  is  not  an  ob- 
ject of  the  act,  but  is  a  reasonable  product 
of  the  creation  of  the  bureau,  or,  as  frequent- 
ly stated,  a  matter  cognate  to  the  object  of 
the  act  as  expressed  in  the  title.  That  sudi 
cognate  matters,  particularly  when  they  are 
matters  of  procedure,  do  not  have  to  be  ex- 
pressed in  the  title  of  the  act,  Is  clearly  in- 
dicated by  a  most  cursory  examination  of 
statutes  which  have  received  judicial  sanc- 
tion. State  Board  of  Health  v.  Diamond 
Mills,  63  N.  J.  Eq.  Ill,  51  Atl.  1019 ;  Hick- 
man V.  State,  62  N.  J.  Law,  499,  41  Atl.  942, 
affirmed  63  N.  J.  Law,  666,  44  Atl.  1099; 
Coward  v.  North  Plainfield,  63  N.  J.  Law, 
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61,  42  Atl.  805;  Stagway  v.  Biker,  84  N.  J. 
Law,  201,  86  Atl.  440;  Wittlngham  t.  MU- 
biirn,  100  AtL  854. 

[2]  The  next  point  Is  that  the  act  under 
consideration  Impairs  the  obligation  of  con- 
tract, contrary  to  article  4,  §  7,  par.  3,  of  the 
Constitution.  We  think  it  does  not  The  act 
took  effect  July  4,  1916.  We  think  the  ad- 
mission of  the  answer  in  the  present  case, 
«nd  the  "determination"  of  the  trial  Judge, 
show  in  effect  that  the  contract  of  hiring  in 
this  case  was  entered  into  after  the  act  took 
■effect,  in  which  case,  of  course,  the  act  could 
not  Impair  the  obligation  of  the  contract, 
since  the  contract  must  be  presumed  to  have 
been  made  In  view  of  and  subject  to  the  pro- 
Tlslons  of  the  act.  Assuming,  however,  that 
the  contract  was  entered  into  before  the  pas- 
sage of  the  act,  still  the  act  would  not  im- 
pair its  obligation. 

The  prosecutor's  first  contention  under  this 
point  is  that  the  act  makes  the  aid  bureau's 
approval  necessary  to  any  binding  agreement 
between  employer  and  employ^  as  to  th^e 
amount  of  compensation  due,  thereby  substi- 
tuting the  Judgment  of  the  aid  bureau  for 
the  provisions  of  the  Workmen's  Compensa- 
tion Act.  But  this  point  seems  to  be  inap- 
plicable to  the  case  at  bar,  since  It  clearly 
appears  that  no  such  agreement  was  ever 
made  or  attempted  to  be  made  between  the 
employer  and  employ^;  and  furthermore  it 
would  seem  that  this  provision  could  be  ex- 
cised from  the  act  and  the  remainder  stand. 
But  in  any  case  this  provision,  tar  from  de- 
priving the  employer  of  any  contract  right, 
gives  him  an  added  right,  for  the  Workmen's 
Compensation  Act,  as  amended  by  P.  U  1913, 
pp.  302,  309,  expressly  provides,  that: 

"Ko  agreement  between  the  parties  for  a  les- 
ser sum  than  that  which  may  be  determined 
by  the  judge  of  tho  court  of  common  pleas  to  be 
due,  shall  operate  as  a  bar  to  the  determination 
of  a  controversy  upon  its  merits,  or  to  the 
award  of  a  larger  sum,  if  it  shall  be  determined 
by  the  said  judge  that  the  amoimt  agreed  upon 
is  less  than  the  injured  employ^  or  bis  dei>end- 
ents  are  properly  entitled  to  receive." 

If,,  therefore,  it  be  assumed  that  the  con- 
tract was  entered  into  before  the  passage  of 
the  Aid  Bureau  Act,  still  that  act  would  not 
impair  the  obligation  of  a  contract  made  in 
view  of  the  Workmen's  Compensation  Act 
and  its  amendments. 

The  only  remaining  contention  under  this 
point  is  that  the  act  impairs  the  obligation 
of  the  contract  "by  making  the  employer  lia- 
ble to  have  Imposed  upon  him  the  payment  of 
petitioner's  legal  expenses,"  in  addition  to 
the  provisions  of  the  Workmen's  Compensa- 
tion Act.  But  the  adding  of  a  counsel  fee  to 
the  amount  to  be  recovered  by  the  petitioner 
in  workmen's  compensation  proceedings  ren- 
dered necessary  by  the  employer's  neglect  to 
perform  his  contract  introduces  no  change 
whatever  in  the  substantive  terms  of  the 
contract  of  employment,  but  merely  ampli- 


fies the  remedy  and  procedure  by  which  that 
contract  is  to  be  enforced.  Being  such  it  is 
not  in  violation  of  the  constitutional  provi- 
sion. Such  \a  the  reasoning  of  the  cases. 
Troth  V.  MlllvlUe  Bottle  Works,  89  N.  J.  Law, 
219,  98  Atl.  435 ;  Railroad  Co.  v.  Brlggs,  22 
N.  J.  Law,  623 ;  New  York  v.  New  York  City 
Hallway  Co.,  117  N.  Y.  Supp.  919;  County 
of  Kossuth  V.  Wallace,  60  Iowa,  508, 15  N.  W. 
305;  Snyder  v.  Supreme,  etc..  Circle,  122 
Tenn.  248,  122  S.  W.  981,  45  L.  R.  A.  (N.  S.) 
209 ;  Mobile,  etc.,  R.  Co^  t.  Stelner,  61  Ala. 
559. 

The  next  point  is  that  the  "trial  court  er- 
roneously admitted  hearsay  evidence,  i.  e., 
declarations  to  fellow  employes."  This  point 
is  expressly  limited  to  declarations  to  fellow 
employes.  It  has  no  reference  to  the  irre- 
sponsive testimony  of  the  decedent's  widow, 
Nora  Murphy.  This  is  so  in  proper  recogni- 
tion of  the  fact  that  such  testimony  was  con- 
sidered by  all  the  parties  at  the  trial  as  be- 
ing stricken  out,  and  no  exception  or  objec- 
tion was  taken  to  any.  ruling  or  failure  of  the 
court  to  rule  on  it. 

[3,4]  The  testimony  challenged  is  that  of 
the  witnesses  Lundy  -and  Bull.  It  consists  of 
declarations  by  the  decedent.  We  consider 
that  It  was  properly  admitted  as  part  of  the 
res  gestae.  It  is  well  settled  that  the  res  ges- 
tae includes  those  circumstances  which  are 
the  undesigned  incidents  of  a  particular  liti- 
gated act  They  may  be  separated  from  the 
act  by  a  lapse  of  time  more  or  less  apprecia- 
ble, and  may  consist  of  speeches  of  any  one 
concerned,  whether  participant  or  bystander. 
They  may  comprise  things  left  undone  as 
well  as  things  done.  They  must  be  the  nec- 
essary incidents  of  the  litigated  act  in  this 
sense  that  they  are  part  of  the  immediate 
preparations  for  or  emanations  of  such  act 
and  are  not  produced  by  the  calculated  p<Hl- 
cy  of  the  actors.  Hunter  v.  -State,  40  N.  J. 
Law,  495;  State  ▼.  Kane,  77  N.  J.  Law,  244, 
72  Atl.  39;  Trenton  Fassenger  Ry.  Co.  v. 
Cooper,  60  N.  J.  Law,  219,  37  AtL  730,  38  I* 
R.  A.  637,  64  Am.  St  Rep.  592. 

Tested  by  that  rule,  we  think  it  was  not  er- 
roneous to  admit  the  statements  made  by  de- 
cedent to  Lundy  and  Bull  as  to  the  cause  of 
the  accident  immediately  after  it  happened, 
and  before  or  during  the  time  his  fingers 
were  being  bandaged.  It  seems  entirely  rea- 
sonable to  conclude  that  they  were  undesign- 
ed in<ddents  or  emanations  of  the  accident, 
and  were  spontaneous  and  unreflecting,  and 
made  before  decedent  had  had  time  to  invent 
or  misrepresent. 

With  respect  to  the  other  points  argued  in 
the  prosecutor's  brief,  it  Is  sufficient  to  say 
that  none  of  them  are  supported  by  any  rea- 
sons for  reversal,  and  that  all  are  without 
merit 

The  Judgment  below  will  be  affirmed,  witb 
costs. 
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GORDON  T.  GORDON.    (No.  42/628.) 

(Court  of  Chancery  of  New  Jersey.     Feb.  11, 
1918.) 

1.  DivoBCK  «=»37(18)—DESEBmoN— Insanity 
OF  Spousk. 
A  wife  inTolantarily  confined  in  an  inaane 
uylnm  aa  a  lunatic  cannot  be  guilty  of  deser- 
tion within  the  divorce  act  (2  Comp.  St  1910, 
p.  2021). 

2:  DiTORCK    «=>37(5)— DESEBTION— C/OHFUTA- 
TION   or  TlKK. 

tJoder  the  divorce  act,  authorizing  a  di- 
vorce for  willful  continued  and  obstinate  de- 
sertion for  the  term  of  two  years,  involuntary 
confinement  of  a  wife  in  an  insane  asylum,  aft- 
er her  continued  desertion  for  two  yeaia,  but 
before  husband's  suit  for  divorce  on  ground  of 
deserticMi,  is  a  defense  to  the  suit,  since  the  de- 
sertion must  have  continued  during  t^o  years 
preceding  suit 

3.  Courts  «=>91(1)— Jttbisdiction— New  Jeb- 
SET  Chancebt  Coubt. 

It  ia  the  duty  of  the  Court  of  Chancery  to 
apply  the  law  as  distinctly  laid  down  by  the 
C!ourt  of  Errors  and  Appeals  without  'hesitation 
or  criticism. 

Petition  by  William  K.  Gordon  against 
Frances  H.  Gordon  for  divorce.  Decree  dis- 
missing petition. 

Edward  P.  Stout,  of  Jersey  City,  for  peti- 
tioner. Edward  Maxson,  of  Jersey  City,  for 
defendant 

STEVENSON,  V.  C.  [1]  I.  In  this  case  I 
find  tliat  the  defendant  was  guilty  of  willful, 
continued,  and  obstinate  desertion  of  her 
husband  for  a  period  of  two  years  and  over. 
Petitioner,  however,  did  not  promptly  com- 
mence bis  suit  after  the  defendant  had  been 
guilty  of  the  complete  matrimonial  offense 
of  desertion  which  would  hare  entitled  him 
to.  an  absolute  divorce  if  he  had  filed  his  pe- 
tition in  time.  Some  months  passed  by  when 
withont  any  break  in  the  continuity  of  the 
deswtion  of  the  defendant  with  the  char- 
acteristics necessary  to  make  such  desertion 
a  cause  of  divorce,  she  (the  defendant)  be- 
came Insane  to  such  an  extent  as  to  be  irre- 
qmnsible  for  her  actions,  and  was  by  due 
course  of  law  committed  us  an  involuntary 
l>atient  to  an  Insane  asylum,  where  she  re- 
mained Insane  and  confined  without  regard  to 
her  will  continuously  untU  this  suit  was 
brought.  Conditions  had  not  changed  when 
the  cause  came  to  a  final  bearing. 

2.  It  is  conceded  that  the  mental  condition 
of  tbe  defendant  and  her  confinement  with- 
ont regard  to  her  will  in  a  lunatic  asylum  ar- 
rested the  period  of  willful,  continued,  and 
obstinate  desertion  which  she  had  formerly 
initiated.  She  was  not  willfully  absenting 
herself  from  her  husband.  She  no  longer  had 
an  om>orttuiity  to  repent  and  become  recon- 
ciled with  her  husband,  and  if  she  had  the 
will  to  return  to  him  she  was  physically  re- 
strained from  carrying  out  such  a  purpose. 
A  vouse  in  the  situation  of  the  defendant 
after  she  becomes  a  lunatic  and  is  invol- 
untarily confined  In  an  asylum  cannot  be 


guilty  of  desertion  within  the  definition  of 
our  divorce  act  Porter  v.  Porter,  82  N.  J. 
Eq.  400,  89  Att.  261.  See  1  Bishop  on  M.,  D. 
&  S.  1 1761. 

8.  In  the  case  of  Myles  v.  Myles,  77  N.  J. 
Eq.  265,  76  Atl.  1037  (Court  of  Errors  and  Ap- 
peals, 1910),  there  Is  a  very  distinct  and  posi- 
tive dlcttun  in  wbi<±  the  entire  court  appar- 
ently concur,  to  the  effect  that: 

"The  two  years  contemplated  by  the  statute 
are  of  course  those  immeidiately  preceding  the 
filing  of  the  petition." 

An  examination  of  the  opinion  of  Vice 
(Thancellor  Elmery,  filed  In  the  cause,  bat 
not  reported,  and  of  the  brief  per  curiam 
opinion  of  the  Court  of  Errors  and  Appeals 
above  cited,  which  affirmed  the  decree  advised 
by  Vice  Chancellor  Finery,  shows  distinctly,  I 
think,  that  the  only  matter  before  either 
court  for  decision  was  whether  or  not  it  was- 
established  by  the  proofs  that  the  separation 
of  the  spouses  which  had  lasted  for  a  period- 
of  12  or  13  years  was  characterized  by  obsti- 
nacy on  the  part  of  the  defendant  The  ap- 
pellate court  agreed  with  the  Court  of  Chan- 
cery that  the  petitioner  had  failed  to  show 
this  necessary  fact.  The  particular  period 
of  desertion  ■with  respect  to  the  commence- 
ment of  the  suit  for  divorce  was  not  before 
either  court  for  consideration.  The  deliver- 
ance of  the  Court  of  Errors  and  Appeals 
above  quoted  was  made  merely  because  It  was 
deemed  possible  that  the  Vice  Chancellor  "re- 
garded the  first  tAVO  years  ot  the  separation 
as  the  period  to  be  examined,"  and  the  appel- 
late court  proceeded  to  express  its  dissent 
from  such  proposition  in  order  "to  avoid  any 
misunderstanding"  of  the  "affirmance  of  the 
decree." 

There  can  be  no  doubt,  I  think,  that  the 
Court  of  Errors  and  Appeals  Intended  by 
their  well-considered  dictum  to  correct  what 
possibly  might  be  construed  as  a  statement  of 
divorce  law  made  by  way  of  dictum  in  the 
opinion  of  Vice  Chancellor  Emery,  whidi 
opinion  In  all  other  respects  the  higher  court 
adoptbd. 

It  follows  from  the  application  of  this  nov- 
el principle  of  divorce  law  promulgated  in 
the  Myles  Case,  for  which  no  authority  Is 
cited,  that  a  spouse  can  never  In  New  Jersey 
acquire  an  absolute  right  to  a  divorce  on  the 
ground  of  desertion  until  his  petition  Is  filed. 
The  guilty  spouse  (the  deserter),  after  three 
or  four  years  of  willful,  continued,  and  ob- 
stinate desertion,  may,  the  day  before  the  pe- 
tition Is  filed  against  him,  by  repentance  and 
bona  fide  offers  of  reconciliation,  etc.,  destroy 
what  would  have  been  a  right  of  the  deserted 
^ouse  to  an  absolute  divorce  if  he  could  only 
have  got  his  petition  on  file  two  days  earlier. 

I  see  no  escape  from  the  conclusion  that  It 
the  dictum  in  the  Myles  Case  is  to  be  logical- 
ly applied,  the  continuity  of  the  willful  and 
obstinate  desertion  during  the  necessary  peri- 
od of  two  years  Is  broken  if  the  defendant 
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becomes  insane  and  Irresponsible  and  Is  com- 
mitted to  an  asylum  before  the  suit  for  di- 
Torce  is  commenced,  even  thougb  when  in- 
saaity  supervened  there  had  been  a  complet- 
ed period  of  two  years  of  willful,  continued, 
and  obstinate  desertion. 

In  Hall  V.  Hall,  53  Atl.  456,  459,  affirmed  65 
N.  J.  Eq.  709,  710,  55  Atl.  300,  Vice  CKancellor 
Pitney,  in  dealing  with  an  offer  of  reconcilia- 
tion made  by  the  deserting  wife  after  two 
years  of  willful,  continued,  and  obstinate  de- 
sertion, says  (page  459  of  53  Atl.): 

"With  regard  to  the  writing  of  the  love  letter 
in  May,  1900,  that  was  two  years  after  her 
desertion,  and  after  the  petitioner's  right  to  a 
divorce  on  the  ground  of  desertion  bad  matured 
and  l>ecome  vested." 

The  decree  advised  by  Vice  Chancellor  Pit- 
ney was  unanimously  aiBr>ned  by  the  Court 
of  Errors  and  Appeals,  and  in  the  brief  opin- 
ion of  Mr.  Chief  Justice  Gumiuere  we  find  the 
following  statement: 

"We  concur  not  only  in  the  conclusion  reach- 
ed by  the  Vice  Chancellor,  but  in  the  opinion 
rendered  by  him,  except  that  we  find  therein  a 
somewhat  maccurate  statement  of  a  rule  of  di- 
vorce law  which  we  thinic  should  not  be  passed 
without  notice." 

The  opinion  then  proceeds  to  correct  a 
statement  of  Vice  Cliancellor  Pitney  which 
has  no  bearing  upon  the  matter  now  in  band. 

Thus  the  Court  of  Errors  and  Appeals  ex- 
pressly adopts  the  opinion  of  Vice  Chancel- 
lor Pitney  with  a  single  exception,  which 
need  not  be  noticed,  and  thus  approves  the 
doctrine  which  until  the  decision  of  the  Myles 
Case  I  think  was  regarded  as  settled  beyond 
question,  viz.  that  after  two  years  of  willful, 
continued,  and  obstinate  desertion  the  de- 
serted spouse  has  a  vested  right  to  a  divorce, 
can  reject  all  offers  of  reconciliation,  bow- 
ever  sincere  they  may  be,  and  notwithstand- 
ing that  the  deserting  spouse  after  the  two 
years  of  desertion  became  insane  and  was 
permanently  confined  in  an  asylum,  file  his 
petition  and  procure  an  absolute  divorce. 

[2,  3]  4.  I  am  unable  to  perceive  any  way 
by  which  the  dictum  of  the  Court  of  Errors 
and  Appeals  in  the  Myles  Case  can  be  recon- 
ciled with  the  opinion  adopted  by  the  Court 
of  Errors  and  Appeals  in  the  Hall  Case.  If 
the  principle  stated  by  Vice  Chancellor  Pit- 
ney in  the  Hall  Case  and  carefully  Indorsed 
by  the  Court  of  E}rrors  and  Appeals  Is  cor- 
rect, then  It  would  seem  to  follow  that  In 
the  case  at  bar  the  defendant  committed  a 
complete  matrimonial  offense  prior  to  her 
Insanity,  and  that  the  petitioner  has  a  vested 
right  to  a  divorce,  although  he  has  brought 
his  suit  some  months  after  Insanity  and  in- 
carceration of  the  defendant  in  an  asylum 
have  made  It  Impossible  that  she  could  be 
continuously  guilty  of  willful  desertion  for 
two  years  preceding  the  filing  of  the  petition. 
If  the  principle  carefully  announced,  al- 
though by  way  of  dictum,  In  the  Myles  C&se 
is  correct,  I  see  no  escape  from  the  conclu- 
sion that  the  defendant  never  committed  any 
matrimonial  offense  which  under  the  laws  of 


New  Jersey  at  the  -^present  time  entitles  the 
petitioner  to  a  divorce. 

6.  Assuming  that  both  propositions  laid 
down  or  adopted  by  the  Court  of  Errors  and 
Appeals  which  we  are  considering  are  mere 
dicta,  and  that  they  are  in  conflict  with  each 
other,  I  am  embarrassed  in  endeavoring  to 
determine  which  is  authoritative  and  final 
because  of  the  fact  that  the  later  deliver- 
ance does  not  In  any  way  refer  to  the  earlier. 
In  view  of  what  I  thinl:  is  the  unanimous 
opinion  of  text-writers  of  repute  and  courts 
in  other  jurisdictions,  I  Incline  to  think 
that,  if  this  case  were  to  be  decided  without 
the  aid  of  any  further  authority  in  New 
Jersey  subsequent  to  the  Myles  Case,  the 
Court  of-  Chancery  might  properly  apply  the 
principle  laid  down  in  the  Hall  Case  until 
the  Court  of  Errors  and  Appeals  should  be 
ftrrtlier  heard  from.  It  may  be  well  to  state 
some  of  the  reasons  for  this  view. 

(1)  It  will  be  observed  that  our  divorce 
act  makes  no  distinction  tietween  the  two 
matrimonial  offenses  which  constitute  causes 
of  absolute  divorce.  The  statute  declares 
that: 

"Divorces  from  the  bond  of  matrimony  may  be 
decreed  for  the  following  causes: 

"I.  Adultery  by  either  of  the  parties. 

"II.  Willful,  continued,  and  obstinate  deser- 
tion  for  the  term  of  two  years." 

The  statute  does  not  prescribe  that  the 
period  of  two  years  of  desertion  must  be  the 
two  years  immediately  preceding  the  filing 
of  the  petition ;  this  proviso  is  added  by  the 
rule  laid  down  In  the  Myles  Case.  The 
provision  In  section  6  pertaining  to  Jurisdic- 
tion that  in  desertion  cases  one  of  the  par- 
ties must  be  resident  in  New  Jersey  for  two 
years  next  preceding  the  commencement  ef 
the  action  plainly  does  not  warrant  the  in- 
ference that  the  term  of  two  years  of  de- 
sertion which  constitutes  the  ground  of  di- 
vorce may  not  have  ended  long  before  the 
commencement  of  the  suit. 

As  will  appear  hereafter  In  considering 
the  Koch  Case,  79  N.  J.  Eq.  24,  80  Atl.  113, 
Infra,  sections  6  and  7  of  the  divorce  act 
refer  in  terms  to  causes  of  action  for  di- 
vorce upon  both  grounds,  desertion  and  adul- 
tery, as  arising  not  only  before  suit  Is 
brought  In  New  Jersey,  but  before  the  peti- 
tioner became  a  resident  of  the  state  of  New 
Jersey. 

(2)  The  statute,  it  seems  to  me,  makes  no 
distinction  as  to  the  remedy  between  the 
offense  of  adultery  and  the  offense  of  willful, 
continued,  and  obstinate  desertion  for  two 
years.  The  offenses  of  course  are  quite  dif- 
ferent in  their  nature.  Condonation  may  be 
more  easily  obtained  in  one  case  than  In  the 
other.  The  moral  duty  to  condone  nrty 
more  frequently  exist  in  one  case  than  In 
the  other.  The  statute,  however,  as  I  read 
it,  seems  to  place  these  two  complete  matri- 
monial offenses  on  a  par  In  respect  of  the 
rights  and  remedies  which  are  accorded  to 
the  injured  spouse. 
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(3)  The  text-writers  I  think  all  agree  that 
after  the  statutory  period  of  desertion  is 
completed,  the  deserter  cannot  by  any  course 
of  conduct  indicating  repentance  and  de^rs 
to  terminate  the  desertion  impair  In  any  way 
the  legal  eCTect  of  the  matrimonial  offense 
which  he  has  committed.  Mr.  Bishop  says  (1 
M.,  D.  ft  S.  J  775) : 

"When  the  desertion  has  continued  tbe  stst- 
Qtory  number  of  years,  the  deserted  party  may 
rely  on  bis  acquired  right  and  refuge  to  renew 
cohabitation.  The  refusal  will  not  bar  the  di- 
Torce  to  which  he  has  already  become  entitled." 

The  authorities  in  this  cotmtry  and  Great 
Britain  are  cited  In  a  note. 

In  1  Nelson  on  DlTorce  and  Separation, 
{{  73  to  75,  the  authorities  are  cited  for  the 
doctrine  that  an  offer  to  return  "must  be 
made  within  the  statutory  period."  In  sec- 
tion 75  the  author  says: 

"The  door  of  repentance  and  return  must  he 
kept  open  during  that  period  [the  statutory 
period],  but  after  the  statutory  time  bas  elapsed 
the  injured  party  has  a  cause  fur  divorce.  If 
such  party  refuses  to  renew  cohabitation  it  is 
not  desertion.  For  to  renew  cohabitation  is  to 
condone  the  offense  and  the  law  does  not  enforce 
condonation.  This  refusal  of  a  offer  to  return 
will  not  bar  a  divorce  to  which  the  party  is  al- 
ready entitled." 

The  American  and  English  cases  sustain- 
ing these  protMsitions  are  cited  in  a  note. 
The  same  principles  are  announced  in  9  Am. 
ft  Eng.  Ency.  p.  775  (see  cases  cited  in  note 
3),  and  14  Cyc.  p.  620  (see  cases  cited  in 
note  01). 

(4)  I  have  found  no  authority  earlier  than 
the  Myles  Case  in  this  country  or  in  Eng- 
land contained  in  any  judicial  opinion  or 
text-book  which  makes  the  slightest  distinc- 
tion in  respect  of  remedies  between  the  mat- 
rimonial offense  of  adultery  and  the  matri- 
monial offense  of  desertion  after  the  deser- 
tion has  continued  for  the  period  prescribed 
by  statute.  I  And  no  intimation  that  stat- 
utes similar  to  ours  not  only  prescribe  the 
period  of  desertion,  but  prescribe  its  con- 
tinuance up  to  the  time  of  commencing  the 
suit  for  divorce  on  account  thereof.  The 
two  offenses  of  course  differ ;  la  the  case  of 
desertion  two  years  of  continuous  miscon- 
duct on  the  part  of  the  deserting  spouse 
(which  period  is  liable  at  any  time  to  be 
arrested  by  a  variety  of  causes)  are  nec- 
essary to  constitute  the  complete  offense, 
but  after  the  offense  of  desertion  has  been 
once  completed  I  have  not  discovered  any 
suggestion  prior  to  the  Myles  Case  that  the 
injured  spouse  has  not  the  same  vested  right 
to  a  divorce  which  he  would  have  had  if  the 
matrimonial  offense  had  been  adultery.  If 
it  may  be  said  that  the  foregoing  statements 
contain  a  petitio  prlnclpU  because  they  as- 
sume that  the  matrimonial  offense  of  deser- 
tion as  defined  by  our  statute  may  be  com- 
pleted before  the  suit  la  commenced,  the 
propositions  may  be  recast  so  as  to  make 
them  afilrm  that  there  is  no  such  matri- 
monial offense  defined  by  our  statute  as 
willful,   continued,   and  obstinate  desertion 
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for  two  years  immediately  preceding  the 
commencement  of  a  suit  for  divorce  on  ac- 
count of  such  offense.  Our  statute  in  the 
same  section  and  In  one  sentence  names  the 
two  offenses  which  are  grounds  for  divorce. 
One  of  these  offenses  is  fully  defined  by  a. 
single  word,  and  the  other  by  a  single  word 
with  four  qualifications.  If  the  Legislature 
had  intended  to  add  a  fifth  qualification 
which  has  been  added  by  the  dictum  in  the 
Myles  Case,  it  would  seem  probable  that  it 
would  have  done  so,  especially  in  view  of  the 
far-reaching  effects  of  adding  this  qualifica- 
tion in  large  numbers  of  cases. 

(5)  The  dictum  in  the  Myles  Case  does  not 
seem  to  fit  very  accurately  Into  our  system  ot 
divorce  law  so  far  expounded  by  our  courts. 
In  1911,  over  three  years  after  our  present 
divorce  act  went  Into  ^ect.  Vice  ChancellO(r 
Emery  in  the  case  of  Koch  ▼.  Koch,  79  N.  J. 
Eq.  24,  80  Atl.  113,  decided  that  where  the 
period  of  desertion  began  in  New  York,  but 
before  the  expiration  of  two  years,  the  in- 
jured spouse  became  a  resident  of  New  Jer- 
sey, and,  the  desertion  continuing,  sub- 
sequently after  two  years  comm^iced  a  suit 
for  divorce  in  this  state,  no  cause  of  action 
for  desertion  arose  until  the  entire  two  years 
from  the  origin  ot  the  desertlcm  had  elapsed, 
and  that  the  only  cause  of  action  for  deser- 
tion therefore  arose  in  New  Jersey.  The 
soundness  of  this  view  has  never  been  ques- 
tioned. But  the  Vice  Chancellor  proceeded 
In  his  reasoning  upon  the  assum{>tion  that  if 
there  had  been  two  yeans  of  desertion  while 
the  petitioner  remained  domiciled  in  New 
York,  the  continuance  of  the  desertion  in 
New  Jersey  for  two  years  would  not  con- 
stitute a  separate  cause  of  action  for  di- 
vorce arising  in  New  Jersey.  No  period  of 
desertion  is  a  cause  of  action  for  absolute 
divorce  in  New  York.  A  cause  of  action  for  a 
limited  divorce  therefore  arising  in  New  York 
prevents  a  cause  of  action  for  absolute  di- 
vorce from  subsequently  arising  in  New  Jer- 
sey. Several  decisions  (unreported)  of  two 
Vice  Chancellors  directly  contrary  to  this 
view  had  been  rendered,  of  which  decisions, 
however.  Vice  Chancellor  Emery  was  not 
aware.  The  Vice  Chancellor's  dictum,  how- 
ever, has  been  accepted  as  law  by  the  Court 
of  Chancery  in  subsequent  cases,  and  has 
recently  been  approved  by  the  Court  of  Errors 
and  Appeals.  Flynn  v.  Flynn,  83  N.  J.  Eq. 
690,  92  Atl.  645. 

Thus  it  would  seem  that  if  a  spouse  desert- 
ed in  another  state  remains  a  resident  there 
two  years,  and  then  becomes  a  resident  of 
New  Jersey,  and  remains  such  resident  for 
two  years,  and  then  commences  a  suit  for 
divorce,  the  two  years  to  be  examined  are  not 
"those  Immediately  preceding  the  filing  of 
the  petition,"  but  those  which  immediately 
followed  the  separation  in  the  foreign  state, 
or  immediately  preceded  the  departure  of  the 
deserted  spouse  from  the  foreign  state.  If 
during  the  whole  period  of  separation  the 
injured  spouse  (the  petitioner)  has  been  a 
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resident  of  New  Jersey  according  to  llie  dic- 
tum In  the  Myles  Case,  the  two  years  to  be 
examined  are  "those  Immediately  preceding 
the  flUng  of  the  petition,"  and  no  caure  of 
action  arises  on  the  ground  of  desertion  until 
the  petitioner  gets  his  petition  on  file.  If, 
however,  during  the  first  two  years  of  the 
separation  the  petitioner  was  domiciled  in  a 
foreign  state,  he  or  she  may,  after  two  years 
of  residence  In  New  Jersey,  obtain  a  divorce 
in  this  state  of  such  a  character  as  would  be 
obtained  in  case  the  petitioner  had  remained  \ 
in  her  former  domicile  and  had  brought 
suit  there.  In  the  case  put  the  spouse  emi- 
grating from  Pennsylvania  would  be  entitled 
to  an  absolute  divorce,  while  the  spouse 
emigrating  from  New  York  would  be  entitled 
only  to  a  limited  divorce.  If,  after  two  years 
of  sQwration  at  the  matrimonial  domicile  in 
a  foreign  state,  one  of  the  spouses  becomes  a 
resident  of  New  Jersey,  and  after  two  years 
of  such  residence  flies  a  petition  for  divorce, 
the  first  period  for  examination  manifestly 
Is  the  period  of  years  of  separation  in  the 
foreign  state  immediately  preceding  the  es- 
tablishment of  the  residence  in  New  Jersey. 
If  this  examination  discloses  two  years  of 
willful,  ■  continued  and  obstinate  desertion, 
then  the  Court  of  Chancery  of  New  Jersey 
may  grant  only  such  divorce  as  the  foreign 
state  could  grant  under  its  laws.  If,  how- 
ever, the  separation  at  the  start  was  not  a 
willful  or  an  obstinate  desertion  by  the  de- 
fendant, but  became  such  after  the  emigra- 
tion to  New  Jersey  or  within  two  years  prior 
to  such  emigration,  then  no  cause  of  action 
arose  In  the  foreign  state,  and  the  period  to 
be  examined  under  the  Myles  Case  is  the  two 
years  immediately  preceding  the  filing  of  the 
petition,  and  the  divorce  obtained  will  be  such 
as  is  defined  by  the  New  Jersey  law. 

In  case  the.  deserted  spouse  remained  resi- 
dent in  the  foreign  state  for  the  period  of  two 
years  from  the  date  of  the  desertion,  and  then 
moved  to  New  Jersey,  the  question  arises 
whether  bona  fide  offers  of  reconciliation  on 
the  part  of  the  guilty  spouse  or  his  Insanity 
could  possibly  have  any  effect  upon  the  right 
which  the  injured  spouse  acquired  to  obtain 
a  divorce,  absolute  or  limited,  as  the  case 
might  be,  on  account  of  the  complete  matri- 
monial offense  which  arose  in  the  foreign 
state. 

The  dictum  In  the  Myles  Case  cannot,  I 
think,  be  reconciled  with  the  doctrine  of  the 
Koch  Case  which  the  Court  of  Errors  and  Ap- 
peals apparently  approved  In  the  Flynn  Case 
four  years  after  the  Myles  Case  was  decided. 
While  the  doctrine  of  the  Koch  Case  has  not 
been  discussed  in  any  opinion  by  a  Judge  of 
our  court  of  last  resort,  and  possibly  that 
court  has  not  considered  its  peculiar  applica- 
tion to  certain  cases,  and  may  hereafter 
strictly  limit  its  authority  as  a  precedent, 
nevertheless  it  now  stands  as  law  in  this 
court,  and  it  seems  to  follow  that  as  between 
the  conflicting  dicta  in  the  Hall  and  Myles 
Oases  this  court  should  accept  and  apply  that 


dictum  which  Is  not  inconsistent  with  the  law 
of  the  Koch  and  Flynn  Cases. 

(6)  It  is,  I  think,  the  settled  practice  to  per- 
mit a  defendant  in  a  divorce  snit  to  file  a 
cross-petition  praying  for  an  absolute  di- 
vorce  on  the  ground  of  desertion,  altbou^ 
the  period  of  two  years  had  not  expired  when 
the  original  petition  was  filed;  the  crow- 
petlti<m  being  considered  in  many  r«^>ect8 
an  Independent  suit  See  Laws  1916,  c.  67, 
p.  102.  Suppose  a  wife  after  two  years  of 
separation  from  her  husband  is  about  to  sue 
him  for  an  absolute  divorce  on  the  ground 
of  desertion,  but  before  she  gets  her  petitlMi 
on  file  she  Is  sued  by  her  husband  in  good 
faith  for  a  divorce  on  the  ground  of  adultery. 
The  commencement  of  the  husband's  salt 
makes  it  lmpr<^er  that  the  parties  should  live 
together,  and  suspends  the  period  of  deser- 
tion. Recognizing  the  dictum  in  the  Myles 
Case,  can  the  wife  succeed  in  her  cross-suit  on 
the  theory  that  "the  two  years  contemplated 
by  the  statute  are  •  *  ♦  those  Immedi- 
ately preceding  the  filing  of  the  petition"  of 
the  husband,  and  not  those  immediately  pre- 
ceding the  filing  of  the  cross-petition?  A 
logical  application  of  the  principle  laid  down 
in  the  Myles  dictum  would  seem  to  abolish 
all  cross^sults  for  divorce  on  the  ground  of 
desertion  where  the  original  suit  was  brought 
in  good  faith. 

6.  The  fact  that  in  some  cases  the  original 
status  can  be  more  completely  restored  after 
the  offense  of  desertion  for  two  years  has 
been  committed  than  where  the  offense  of 
adultery  has  been  committed  seems  to  my 
mind  to  bear  only  upon  the  moral  obligation 
to  condone.  The  Legislature  has  defined  with 
accuracy  two  distinct  matrimonial  offenses, 
either  of  which  is  a  ground  for  absolute  di- 
vorce. Under  the  statute  the  two  offenses 
seem  to  be  equally  heinous,  giving  grounds  to 
the  injured  party  for  precisely  the  same  rem- 
edies. There  are  strong  grounds  for  arguing, 
as  in  fact  It  has  often  been  argued,  that  two 
years  of  desertion  effect  a  more  complete  dis- 
ruption of  the  marriage  state  in  scores  of 
cases  than  Is  affected  by  a  single  act  of  adul- 
tery. A  husband  who  willfully  deserts  his 
wife  and  leaves  her  for  two  years  to  support 
herself  and  her  children  by  her  labor  has 
committed,  it  seems  to  me,  about  the  highest 
possible  crime  affecting  the  marriage  relation. 

7.  It  has  been  suggested  that  the  form  of 
allegation  charging  desertion  which  has  usu- 
ally been  employed  In  divorce  cases  indicates 
what  has  been  generally  thought  as  the  par- 
ticular two  years  under  investigation.  Peti- 
tions for  divorce  on  the  ground  of  desertion 
usually  allege  the  date  when  the  separation 
occurred,  and  in  the  great  majority  of  cases 
the  parties  in  fact  have  not  come  together 
since  this  final  separation,  the  date  of  which 
may  have  been  two  years,  three  years,  or  ten 
years  before  the  commencement  of  the  suit. 
The  natural  method  of  charging  the  defend- 
ant with  desertion  is  to  allege  tnat  he  desert- 
ed the  petitioner  at  the  date  named,  and  then 
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proceed,  "ever  stnoe  whldi'  time  and  for  more 
than  two  years  last  past  said  defendant  has 
willfully,  continuedly  and  obstinately  desert- 
ed" the  petitioner.  Biddle's  N.  J.  Dlv.  Pr.  p. 
186  et  seq.  Under  this  form  of  allegation 
prior  to  the  Myles  opinion  the  case  was  estab- 
lished when  desertion  having  the  necessary 
characteristics  was  proved  to  have  existed 
during  any  period  of  two  years  Included  In 
the  allegation — the  oftense  not  having  been 
condoned.  In  many,  perhaps  In  most,  rases 
the  last  two  years  prior  to  the  filing  of  the 
petition  are  more  readily  than  any  earlier 
period  proved  to  have  been  years  of  willful 
and  obstinate  desertion.  The  separation  at 
the  start  In  many  cases  cannot  be  shown  to 
have  the  elements  of  willfulness  and  obsti- 
nacy. A  separation,  Innocent  In  Its  origin,  at 
a  later  time,  which  sometimes  cannot  be 
definitely  fixed  except  within  limits,  often  be- 
comes a  willful  desertion.  If,  as  the  matter 
was  understood  prior  to  the  Myles  Case,  the 
guilty  spouse  after  the  complete  often  se  of 
desertion  for  two  years  had  been  committed 
rq)ented  and  desired  to  return,  or  became 
insane,  and  it  thus  appeared  that  some  time 
prior  to  the  commencement  of  the  suit  he  had 
ceased  to  be  a  willful  and  obstinate  deserter, 
most  accurate  pleaders,  I  think,  would  vary 
the  phraseology  so  as  to  make  it  conform  with 
the  truth.  If  a  spouse  domiciled  In  Pennsyl- 
vania after  two  years  of  willful,  continued, 
and  obstinate  desertion  by  the  other  spouse 
becomes  a  resident  of  New  Jersey,  and  after 
a  farther  period  of  two  years  of  such  resi- 
dence brings  a  suit  for  an  absolute  divorce  on 
the  ground  of  desertion,  having  In  view  the 
-doctrine  of  the  Koch  Case,  it  would  plainly 
be  improper  to  follow  the  form  of  allegation 
above  quoted.  In  such  case,  as  we  have  seen, 
■"the  two  years  contemplated  by  the  statute" 
are  not  "those  Immediately  preceding  the  fil- 
ing of  the  petition,"  but  those  ending  at  least 
two  years  before  the  petition  was  filed. 
Koch  v.  Koch,  supra;  Plynn  v.  Flynn,  supra. 
In  such  case  the  petition  alleges  that  the  peti- 
tioner was  resident  in  the  foreign  state  when 
the  cause  of  action  arose  on  account  of  which 
be  brings  his  suit  for  a  divorce,  and  alleges 
the  removal  of  the  petitioner  to  the  state  of 
New  Jersey  and  residence  there  for  two 
years  next  preceding  the  commencement  of  the 
action.  The  petition  also  sets  forth  the 
foreign  law,  and  prays  for  a  divorce  on  ac- 
count of  the  two  years  of  desertion  in  the 
foreign  state.  See  Biddle's  N.  J.  Dlv.  Prac. 
p.  193,  form  13.  ' 

8.  Thus  It  seems  to  me  to  be  bey<Mid  ques- 
tion that  in  an  Important  class  of  desertion 
cases  our  statute  expressly  recognizes  that  a 
complete  cause  of  action  may  arise  on  account 
of  two  years  of  willful,  continued,  and  ob- 
stinate desertion,  which  period  of  desertion 
terminated  at  least  two  years  before  the  pe- 
tition for  divorce  was  filed.  It  seems  some- 
what Incongruous  that  if  a  petitioner  for  di- 
vorce proves  willful,  continued,  and  obstinate 
desertion  for  a  period  of  four  or  five  years. 


whether  the  earlier  half  or  the  later  half  of 
the  period  constitutes  the  subject-matter  of 
luTestlgatlon  as  the  matrimonial  offense  war- 
ranting a  divorce  under  New  Jersey  law  de- 
pends on  whether  the  petitioner  became  a 
resident  of  New  Jersey  before  or  after  the 
first  two  years  of  the  period  expired. 

9.  As  to  the  suggestion  that  after  two 
years  of  willful,  continued,  and  obstinate  de- 
sertion reconciliation  may  intervene  before 
suit  Is  commenced,  and  destroy  any  rights  to 
a  divorce  founded  upon  the  prior  desertion,  it 
would  seem  to  be  sufficient  to  point  out  that 
this  is  merely  condonation,  and  that  condona- 
tion is  always  possible  after  a  complete  mat- 
rimonial ofTense  entitling  the  Injured  spouse 
to  a  divorce  has  been  committed.  Petitions 
in  adultery  cases  often  allege  the  act  at  a 
time,  months  or  even  years  prior  to  the  com- 
mencement of  the  suit  Cases  have  occurred 
where  a  husband  has  been  shown  to  have 
been  cobabltatlng  with  his  wife  while  be  was 
prosecuting  a  suit  for  divorce  against  her. 
Whether  the  complete  matrimonial  oftense 
be  adultery  or  desertion  for  two  years, 
some  period  of  time  always  Intervenes  be- 
tween the  commission  of  the  offense  and  the 
Institution  of  a  suit  for  a  divorce,  and  during 
that  period  condonation  is  always  possible. 
The  possibility  practically  in  all  cases,  and 
the  high  degree  of  probability  In  some  cas- 
es, that  the  matrimonial  offense,  whether 
it  be  adultery  or  desertion,  has  been  con- 
doned, has  no  relation,  it  seems  to  me,  to  the 
ascertainment  of  the  nature  and  definition 
of  either  of  these  two  offenses  which  consti- 
tute causes  for  absolute  divorce  at  the  elec- 
tion of  the  Injured  party.  It  may  l)e  noted 
that  the  form  of  petition  uniformly  employed 
In  adultery  cases  does  not  deny  condonation. 
Condonation  is  a  defense  to  be  set  up  in  the 
defendant's  answer  and  proved  by  him. 

10.  If  the  question  to  be  decided  in  this 
case  were  to  be  decided  solely  with  reference 
to  the  authority  of  the  conflicting  dicta  in  the 
Hall  and  Myles  Cases,  this  court,  it  seems 
to  me,  would  be  at  liberty  to  adopt  the  earli- 
er dictum,  supported  as  I  think  it  is  by  all 
prior  authorities,  rather  than  the  later  dic- 
tum which  so  far  as  I  know  Is  supported  by 
no  prior  authority.  The  principle,  however, 
laid  down  in  the  Myles  Case  has  been  recog- 
nized as  a  correct  statement  of  the  law  by 
Vice  Chancellor  Backes  in  the  case  of  Getz 
v.  Getz,  81  N.  J.  Eq.  465,  88  AtL  376.  and  has 
been  applied  by  Vice  Chancellor  Leaming  in 
Lake  v.  lAke,  89  Atl.  534.  In  the  last-men- 
tioned  case  the  principle  enunciated  In  the 
Myles  Case  is  accepted  as  the  established 
law  of  the  state.  Two  years  of  willful,  con- 
tinued, and  obstinate  desertion  having  been 
established  by  a  former  decree  between  the 
parties,  the  Vice  Chancellor,  following  the 
rule  enunciated  In  the  dictum  In  the  Myles 
Case,  examined  the  character  of  the  separa- 
tion for  the  two  years  Immediately  preceding 
the  commeucemeut  of.  this  suit,  and,  finding 
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that  tbere  had  been  no  change  in  the  diaracN 
ter  of  such  separation,  advised  a  decree  nisi. 
Of  course  It  is  the  duty  of  the  Court  of  Chan- 
cery to  apply  the  law  as  distinctly  laid  down 
by  the  Court  of  Errors  and  Appeals  without 
hesitation  or  critldsin.  Only  our  court  of 
last  resort  may  correct  Its  authoritative 
statement  of  the  law.  The  difficulty  in  tills 
case  arises  from  the  fact  that  we  liave  two 
conflicting  statements  coming  from  our  court 
of  last  resort,  and  the  later  statement  In  no 
way  referring  to  or  recognizing  the  former 
statement.  Although  In  such  a  situation  this 
court  might,  as  I  have  intimated,  elect  to  be 
guided  by  the  earlier  statement  of  the  law, 
such  a  course  at  present  does  not  seem  to  be 
proper  In  view  of  the  decisions  and  declara- 
tions of  the  Court  of  Gbancei-y  since  the 
Myles  Case  was  decided. 

I  conclude,  therefore,  that  it  is  my  duty  to 
follow  and  apply  to  this  case  the  latest  state- 
ment of  the  law  coming  from  our  court  of 
last  resort,  such  statement  having  been  rec- 
ognized and  accepted  as  a  part  of  our  di- 
vorce law  in  the  decisions  of  the  Court  of 
Chancery  above  cited.  As  between  the  peti- 
tioner in  this  case  and  the  defendant  who  de- 
fends by  a  guardian  appointed  by  the  Chan- 
cellor, if  the  petitioner  is  to  obtain  an  abso- 
lute divorce,  I  think  it  should  be  after  a  deci- 
sion to  that  effect  by  the  Court  of  Errors  and 
Appeals. 

A  decree  dismissing  the  petition  wUl  be  ad- 
vised. 

The  foregoing  opinion  will  be  filed  because  I 
am  notified  that  the  petitioner  is  about  to  take 
an  appeal.  The  substance  of  the  opinion  was 
stated  orally  to  counsel,  and  the  opinion  was 
written  before  the  case  of  Orens  v.  Orens,  102 
Atl.  436,  was  reported.  If  the  opinion  in  the 
Orens  Case  had  been  before  me  at  the  hearing 
this  opinion  would  have  consisted  of  a  few 
lines  citing  the  authorities.  After  gome  hesita- 
tion I  have  concluded  to  file  my  opinion  in  its 
present  form,  inasmuch  as  I  think  counsel  have 
a  right  to  have  it  accord  With  my  oral  deUv- 
erance. 


MacPHEBSON  t.  MACKAT.     (No.  439.) 
(Supreme  Court  of  New  Jersey.    Feb.  21,  1918.) 

1.  Work  and  L>a,bob  «=>14(1)— Recovery  on 
Quantum  Meruit— Breach  by  Plaintiff. 

Though  plaintiff  was  entitled  to  recover 
damages  from  defendant  as  for  breach  of  the 
contract  between  them,  if  plaintiff  had  been  il- 
legally prevented  by  defendant  from  perform- 
ance of  such  contract,  he  was  not  entitled  to  re- 
cover under  the  contract  or  on  a  quantum  mer- 
uit because  of  his  own  voluntary  failure  to  per- 
form. 

2.  CoNTBACTS  «=>323(1)— Prevention  of  Pbb- 
pobmance— Jury  Question. 

In  an  action  for  damages  for  breach  of  con- 
tract, whether  defendant's  interference  with 
plaintiff,  who  was  attempting  to  perform,  was 
warranted,  and  whether  plaintiff  was  justified 
as  a  result  thereof,  in  his  abandonment  of  the 
work,  should  have  been  submitted  to  the  jury 
where  there  was  evidence  tending  to  show  that 
defendant's  acts  were  reasonable  under  the  con- 
ditions existing. 


3.  Set-Off  and  CouNTEECLAnc  4=>28(2)  — 
Breach  of  Contract  —  Abandonuent  or 
Work. 
In  view  of  Practice  Act  (P.  L.  1912,  p.  379) 
I  12,  conceding  defendant  the  right  to  counter- 
claim or  set-off  any  cause  of  action,  and  provid- 
ing that  the  act  shall  be  liberally  construed,  that 
legal  controversies  may  be  speedily  determined 
according  to  the  substantive  rights  of  the  par- 
ties, and  District  Court  Act  (2  Comp.  St.  1910, 
p.  1977)  §  68,  making  the  practice  of  the  circuit 
court  applicable  to  the  procedure  of  the  dis- 
trict court  under  District  Court  Act,  K  60,  61, 
as  to  discounts  or  set-offs,  in  a  painter  s  action 
for  breach  of  contract  by  prevention  of  perform- 
ance, defendant's  claim  in  set-off  that  plaintiff 
improperly  abandoned  the  job,  so  that  defendant 
let  out  the  work  to  another  at  a  higher  figure, 
and  was  subjected  to  a  loss,  was  proper. 

Appeal  from  District  Court,  Bergen  County. 

Action  by  Donald  MacPherson  against 
John  Maekay.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Judgment  reversed 
for  trial  de  novo. 

Argrued  November  term,  1917,  before 
SWAYZB,  TRENCHARD,  and  MINTURN. 
JJ. 

Lewis  A.  Allen,  of  Passaic,  for  appellant 
Hunziker  &  Randall,  of  Paterson,  for  appel- 
lee. 

MINTURN,  J.  The  suit  was  instituted  tO' 
recover  damages  for  a  breach  of  contract, 
and  the  Jury  found  tor  the  plaintiff.  The 
contract  alleged  is  the  agreement  of  defend- 
ant to  pay  plaintiff  $423  for  painting  the  Har- 
riman  Orphans'  Home  at  Mousey,  N.  X.,  and 
the  sum  of  $135  for  painting  said  home,  "in- 
stead of  kalsomining,  making  the  total  con- 
tract price  ?500."  The  breach  consisted  in 
defendant's  refusal  to  allow  plaintiff  to  com- 
plete the  work  after  he  had  commenced  per- 
formance. 

[1]  The  learned  trial  court  treated  the  is- 
sue as  one  upon  which  the  plaintiff  in  the- 
event  of  his  own  dereliction  might  recover  In 
assumpsit  upon  the  common  counts  for  work 
performed,  and,  proceeding  upon  that  mis- 
conception, charged  the  Jury  that  the  plain- 
tiff might  recover  upon  a  quantum  meruit. 
Tlie  fundamental  error  in  the  procedure  is- 
manifest,  for  either  the  plaintiff  was  entitled 
to  recover  damages  for  the  breach  of  his 
contract,  if  he  had  been  illegally  arrested  by 
the  defendant  in  the  performance  of  it,  or  b» 
was  not  entitled  to  recover  because  of  his 
failure  to  perform.  Ryan  t.  Remmey,  57  N. 
J.  Law,  474,  31  Aa  766;  6  R  C.  L.  347,  and 
cases. 

[2]  There  was  evidence  in  the  case  from 
which  it  might  be  argued  that  the  defendant 
had  Justifiable  and  reasonable  cause  for  re- 
straining the  plaintiff  in  attempted  per- 
formance, under  the  conditions  existing,  and 
also  that  the  plaintiff  unreasonably  abandon- 
ed the  work,  but  whether  such  interference 
was  warranted  or  whether  the  plaintiff  was 
justified  in  his  abandonment  by  the  facts 
and  circumstances  presented  the  gravamen 
of  the  action  to  which  the  attention  of  the 
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Jury  should  bave  been  directed.  Murtland 
V.  Atlantic  City,  76  N.  J.  Law,  592,  65  AU. 
1019;  Ferber  t.  Cona,  89  N.  J.  Law,  135,  97 
Atl.  720;  O'Nein  v.  Supreme  Council,  70  N. 
J.  Law.  410,  57  Atl.  463,  1  Ann.  Gas.  422. 

Chief  Justice  Beasley,  in  Ryan  y.  Rem- 
mey,  emphasized  the  role  of  damages  upon 
this  legal  conception  of  procedure  as  fol- 
lows: 

"Indeed,  in  this  class  of  cases  in  which  one 
party  has  been  prevented  from  completing  his 
contract  by  the  Illegal  action  of  the  other  party, 
the  measure  />t  damaees  is  almost  universally 
the  loss  that  nas  resulted  to  the  innocent  party 
from  the  entire  transaction" — citing  Kehoe  v. 
Rutherford,  74  N.  J.  Law,  659,  65  Atl.  1046, 
122  Am.  St  Rep.  411. 

Tbla  conception  of  the  situation  reduces 
ttae  claim  to  one  of  tort  feasance,  based  upon 
the  defendant's  alleged  arbitrary  action  in 
preventing  fulflUment  As  a  corollary  to  this 
inquiry  the  briefs  present  the  question 
whether  in  such  a  situation  the  defendant 
may  offset  what  be  claims  to  be  a  liquidated 
demand  against  the  plaintiff's  recovery.  Un- 
less the  demand  be  liquidated  this  court, 
based  upon  ttae  theory  that  in  fact  the  plain- 
tiff abandoned  his  contract,  held  prior  to  the 
enactment  of  the  Practice  Act  of  1912  that  it 
was  not  the  subject  of  set-off.  Slaytor,  etc., 
Co.  V.  Specialty  Co.,  69  N.  J.  liaw,  214,  64 
Atl.  247. 

The  demand  of  the  defendant  in  this  in- 
stance is  based  upon  consequent  letting  out 
ttae  work  by  defendant  to  another  at  a  high- 
er figure,  whereby  the  defendant  was  sub- 
jected to  a  loss,  based  upon  the  difference 
between  ttae  contract  prices  of  ttae  two  con- 
tracts. 

It  has  been  held  that  the  test  of  a  liqui- 
dated demand  is  the  ability  to  reduce  it  to 
certainty,  by  calculation  doubtless  upon  the 
strength  of  the  maxim,  "Id  est  certum  quod 
certnm  reddi  potest."  Parker  v.  Hartt,  32 
N.  J.  Eq.  225.  Vice  Chancellor  Van  Fleet 
in  that  case  defines  quite  lucidly  the  dis- 
tinction between  recoupment  and  set-off,  and 
quotes  the  definition  given  by  Judge  Bronson 
in  Batterman  v.  Pierce,  8  Hill  (N.  Y.)  174: 

"When  the  demands  of  both  parties  spring 
out  of  the  same  contract  or  transaction,  the  de- 
fendant may  recoup,  although  the  damages  on 
both  sides  are  unliquidated ;  hut  he  can  only  off- 
set where  the  demands  of  both  parties  are  liqui- 
dated, or  [are]  capabla  of  being  ascertained  by 
calculation." 

To  the  same  effect  are  2  Bouvier,  851. 

[8]  The  language  of  the  District  Court  Act 
(C.  S.  p.  1970,  par.  60)  seems  sufiEtclently  gen- 
eric and  liberal  in  the  use  of  the  words  "ac- 
count, debt  or  demand"  of  the  defendant,  as 
the  basis  for  a  counteraction  against  the 
plaintiff's  demand"  to  warrant  the  admis- 
sion of  the  defendant's  claim  in  evidence,  in 
support  of  his  defense  of  abandonment,  and 
as  the  logical  result  of  the  plaintiff's  alleged 
act. 

In  the  absence  of  such  a  construction,  it  is 
difficult  to  perceive  how  the  defendant  can 


thereafter  In  another  action  assert  tals  daim 
or  prove  his  demand,  since  the  sixty-first 
section  of  the  act  forecloses  him  from  such 
action,  by  providing  that  unless  the  demand 
be  Interposed  he  "shall  forever  thereafter  be 
precluded  from  having  or  maintaining  any 
action  for  such  account  or  demand,  or  from 
setting  off  the  same  in  any  future  suit." 
This  construction  of  the  act  seems  to  be  sup- 
ported by  the  twelfth  section  of  the  Practice 
Act,  which  concedes  to  the  defendant  the 
right  to  "counterclaim  or  set-off  any  cause  of 
action"  (P.  L.  1912,  p.  379),  and  which  fur- 
ther provides  that  the  act  "shall  be  liberally 
construed,  to  the  end  that  legal  controversies 
may  be  specdUy  and  finally  determined  ac- 
cording to  the  substantive  rights  of  ttae  par- 
ties" (section  1  [P.  L.  1912,  p.  377]).  This 
mandate  of  procedure,  read  in  conjunction 
with  the  sixty-eighth  section  of  the  District 
Court  Act,  making  the  practice  of  the  cir- 
cuit court  applicable  to  the  procedure  of  the 
district  court,  would  seem  to  be  dispositive 
of  the  defendant's  right  to  interpose  his  de- 
mand. 

These  considerations  require  the  reversal 
of  the  Judgment  below,  and  the  trial  of  the 
cause  de  novo. 


niGGINS  et  aL  v.  GOERKE-KRICH  CO. 
(Supreme  Court  of  New  Jersey.    Feb.  21,  1918.) 

1.  Appeal  and  Ebbob  «s=>987(1)  —  Review  — 
Faots. 

The  rule  that  facts  will  not  be  reviewed  is 
inapplicable,  where  the  material  facts  are  un- 
disputed. 

2.  EviDEwcE  €=»121(12)— Adiussibiutt— (Res 

O-ESTiB. 

In  a  personal  injury  action,  a  declaration 
by  defendant's  employ^  is  admissible  against  de- 
fendant only  when  incidental  to,  or  practically 
a  part  of,  the  accident. 

3.  Evidence  «=>121(12)  —  ADinssiBiLirr  — 
Dboi.aba.tion  by  Dbfrndant's  Kmpix>t£. 

In  a  personal  injury  action  by  a  customer 
in  defendant's  store,  a  declaration  by  defend- 
ant's employe  that  a  similar  accident  occurred 
that  morning  held  inadmissible. 

4.  Nkolioenck  ©=»60— Invitees— What  Con- 
stitutes. 

The  test  of  a  storekeeper's  negligence  as  re- 
gards a  customer's  injury  received  upon  the 
premises  is  whether  he  used  reasonable  fore- 
sight to  prevent  such  injury. 

5.  Neqlioence    «=»13U(2G)  —  Contbibutobt 
Negligence — Question  fob  Jubt. 

Where  plaintiff  customer  grasped  the  top  of 
an  ice  box  in  defendant's  store  while  examining 
its  interior  and  the  lid  fell  upon  her  hand,  she 
was  not  guilty  of  contributory  negUgence  as  a 
matter  of  law. 

6.  Neolioence  €=>121(3)  —  Res  Ipsa  LoQui- 

TUB. 

Where  an  ice  box  lid  fell  on  a  customer's 
hand  in  defendant's  store,  the  doctrine  of  res 
ipsa  loquitur  raised  a  presumption  of  defend- 
ant's negligence. 

7.  Neomgence  9=9134(1)  —  Sufficiency  or 
Evidence. 

Evidence  that  the  lid  of  an  ice  box  in  de- 
fendant's store  was  open  while  being  inspected 
by  a  customer  contrary   to  the  usual   custom. 
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and  that  it  fell  upon  her  hand  in  an'  nnezplain- 
ed  manner,  made  a  prima  facie  case  of  neeli- 
Cenoe. 

Aiipeal  from  District  Court  of  ESizabetb. 

Action  by  Anna  V.  Hlgglns  and  others 
against  the  Goerlce-Krlch  Company.  Judg- 
ment for  defendant,  and  plaintiffs  appeaL 
Rerersed  and  trial  de  novo  ordered. 

Argued  Noremher  term,  1917,  l)efore 
SWAYZi;  TBENCHARD,  and  MINTURN, 
JJ. 

Jolm  J.  Stamler,  of  Elizabeth,  for  plain- 
tiffs. William  E.  Holmwood,  of  Newarlc,  for 
defendant. 

MINTDRN,  J.  WhUe  visiting  the  defend- 
ant's department  store  in  Elizabeth,  for  tlie 
purixwe  of  pnrcbasing  an  ice  box,  the  plain- 
tiff was  shown  by  one  of  the  salesladies  to 
where  a  nnmber  of  ice  boxes  were  standing 
open  for  inspection.  The  plaintiff,  while  ex- 
amining one  of  the  boxes,  placed  her  hand  on 
its  npper  edge  for  the  purpose  of  enabling 
her  to  inspect  its  lower  compartment,  and 
wtiile  liending  down  for  that  purpose  the  lid 
of  the  box  dropped  upon  her  hand,  injuring 
her  fingers,  the  damage  to  which  is  sought 
to  be  compensated  by  a  reoovery  in  this  suit 
Immediately  after  the  falling  of  the  lid  the 
saleslady  exclaimed  that  the  same  thing  hap- 
pened that  morning. 

An  expert  furniture  salesman,  who  tiad 
diarge  of  an  ioe  box  department  for  eight 
years  in  a  store,  testified  that  it  was  the 
custom  in  the  business  to  keep  the  lids  of 
the  Iioxes  closed,  when  they  are  displayed 
for  sale. 

The  testimony  on  l>elialf  of  the  defendant 
presented  no  substantial  variation  from  that 
offered  for  the  plaintiff,  except  to  show  tliat 
the  lid  was  held  back  by  a  chain,  at  an  angle 
of  46  degrees,  to  prevent  it  falling  back- 
ward. The  inference  remained  that  there  was 
no  resistance  presented  by  chain  or  other- 
wise to  prevent  the  lid  falling  forward,  as  it 
did  on  this  occasion.  Upon  this  state  of 
facts  the  learned  trial  court  ordered  Judg- 
ment for  the  defendant,  from  wMch  direc- 
tion this  appeal  was  taken. 

[1]  Since  there  is  in  the  record  no  dispute 
upon  the  material  facts,  the  case  does  not 
come  within  the  rule  that  this  court  will  not 
upon  appeal  review  the  facts,  where  the  only 
contention  is  the  rule  of  law  appUcaUe  to 
the  conceded  facts. 

[2,  3]  An  initial  objection  is  made  to  the 
introduction  in  evidence  of  the  declaration 
made  by  the  saleslady,  at  the  time  of  the  ac- 
cident, that  a  similar  occurrence  happened 
that  morning.  The  rule  Is  elementary  in  this 
department  of  the  law  that  to  be  admissible 
such  testimony  must  synchronize  with  the 
main  occurrence,  so  as  to  be  Incidental  to,  or 
practically  part  of  it,  as  res  geste.  Oreen- 
leaf.  Evidence,  t  10& 

Blackman  v.  West  Jersey,  etc.,  R.  R.  Co., 
68  N.  J.  Law,  1,  62  AtL  370,  is  an  instance 


wliere  snch  an  admission  or  declaration  was 
rejected.  The  res  gestje  in  tliat  case  was  tlie 
tall  of  the  plaintiff  from  a  street  car.  The 
admission  of  the  conductor  wliHe  picking  Iter 
up  that  the  fault  was  Ills  in  falling  to  ob- 
serve her  signal  to  stop  was  hdd  not  to  be 
within  the  rule  of  res  gests. 

In  Jennings  ▼.  OUn,  88  N.  J.  Law,  660. 
07  Atl.  240,  the  Conrt  of  Errors  reversed  the 
Judgment  of  the  trial  court  upon  tlie  ground 
that  the  testimony  of  defendant's  agent  rela- 
tive to  his  destination  while  driving  a  mo- 
torcar for  his  principal  was  properly  part 
of  the  res  gestK  in  ascertaining  whether  the 
proiKtsed  trip  was  nndertaiien  upon  Iiis  own 
or  bis  principal's  business. 

The  case  sub  Judice  seems  to  fall  within  a 
zone  of  time  not  paralleled  by  these  two 
cases.  The  infirmity  of  the  testimony  rests 
in  the  fact  that  it  was  in  no  wise  related  to 
the  fact  of  the  accident,  but  was  essentially 
an  admission  of  a  past  occurrence  of  simi- 
lar character.  It  is  clearly  settled  by  the 
rules  of  evidence  that  snch  declaratimis  are 
not  admissible. 

Prof.  Greenleaf  remariis: 

"It  is  to  be  observed  that  where  declarationB 
are  merely  narrative  of  a  past  occarrence  they 
cannot  be  received  as  proof  of  the  existence  of 
such  occurrence.  They  mast  be  concomitant 
with  the  principal  act  1  Greenleaf,  126  and 
cases  cited.    10  R.  C.  L.  979,  and  cases. 

[4-7]  But  it  is  to  be  observed  that  with 
that  declaration  excluded  there  was  still  tes- 
timony in  the  case  upon  which  negligence 
could  be' predicated. 

The  plainturs  expert  (Kntoff)  testified  to  a 
custom  of  the  trade  of  keeping  the  lids  upon 
such  boxes  closed,  which  practice  if  followed 
in  tl>is  instance  would  have  made  the  acci- 
dent impossible.  There  was  in  addition  the 
conspicuous  fact  that  the  plaintiff  was  an  in- 
vitee, which  fact  cast  upon  the  defendant  the 
duty  of  using  reasonable  care  for  her  safety, 
regardless  of  any  additional  care  made  neces- 
sary by  the  doctrine  of  scienter,  resulting 
from  previous  express  or  implied  knowledge 
of  an  existing  defect  as  in  BambergiM'  v. 
Schnatterer,  81  N.  J.  Law,  558,  79  AU.  324, 

34  L.  R.  A.  (N.  S.)  1077,  Ann.  Cas.  1912D, 
139.  The  test  of  negligence  in  such  a  sit- 
uation is  whether  under  the  circumstances 
the  defendant  used  rAsonable  foresight  to 
prevent  harm  or  damage  to  the  defendant 
lawfully  upon  its  premises.  Kingsley  v.  D., 
L.  &  W.  B.  R.,  81  N.  J.  Law,  641,  80  Atl.  327, 

35  I*  R.  A.  (N.  S.)  338. 

In  Munroe  v.  P.  B.  R.,  85  N.  J.  Law,  691, 
90  Atl.  254,  Ann.  Cas.  1916A,  140,  the  Court 
of  Errors  held  that  it  was  not  ipso  facto 
negligence  for  a  person  lawfully  upon  a  rail- 
road platform  awaiting  the  arrival  of  a  train 
to  walk  within  three  feet  of  the  edge  of  the 
platform  whereby  he  was  injured,  unless  the 
danger  incident  to  the  act  was  inherently  ob- 
vious in  the  situation.  It  cannot  be  said  as 
a  matter  of  law,  in  this  instance,  that  the 
plaintiff's  act  in  grasping  the  top  of  the  box 
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for  tbe  pnrpose  of  stooping  down  and  there- 
by enabling  ber  to  examine  its  interior  was 
Ipso  facto  negligence,  in  tbe  absence  of  a 
caution  or  Tramlng  from  some  one  in  antbor- 
Ity  informing  her  of  tbe  danger  Incident  to 
the  act 

Common  knowledge  and  experience  of 
wbich  we  must  take  notice  would  indicate 
that  such  conduct  was  not  ipso  facto  negli- 
gence upon  ber  part.  That  act  constitutes 
the  only  element  of  proof  in  tbe  case  upon 
which  contributory  negligence  can  be  predi- 
cated. BeUeved  of  that  argument  against  re- 
Goyeiy,  the  case  resolves  itself  into  the  in- 
qairy  whether  there  is  anything  in  tbe  oc- 
cnrrence  to  bespeak  negligence  upon  tbe  de- 
fendant's pert,  or  at  least  to  cast  upon  it  tbe 
onna  of  showing  due  care  in  tbe  presence  of 
the  positive  testimony  of  plaintUTs  witness 
Kotoff  that  the  situation  clearly  presented 
an  absence  of  due  care.  Tbe  falling  of  tbe 
Ud  itself  under  tbe  circumstances  was  not 
without  its  importance  upon  that  inquiry. 
Res  ipsa  loquitur  is  the  maxim  applicable  to 
such  a  situation,  and  it  raises  a  presumption 
of  negligence  which  it  Is  incumbent  on  tbe 
defendant  to  rebut  by  an  explanation  tending 
to  relieve  it  of  tbe  presumption  of  absence 
of  any  or  all  care. 

In  tbe  case  at  bar,  no  attempt  is  made  by 
defendant  to  explain  tbe  occurrence  from 
that  point,  and,  in  tbe  absence  of  an  explana- 
tion comporting  with  the  exercise  of  due  care 
and  foresight  for  harm,  a  case  of  prima  fade 
negligence  is  established. 

The  cases  are  numerous,  and  are  collected 
from  this  and  other  states  In  29  Cyc.  453.  In 
iicott  V.  London,  etc.  Docks  Co.,  8  H.  &  C. 
586,  falling  bags  of  sugar  from  a  warehouse 
struck  the  plalntUf  while  passing  on  tbe  side- 
walk :  it  was  held  that  in  the  absence  of  ex- 
planation tbe  presumption  exists  that  the  ac- 
cident arose  from  want  of  due  care. 

In  Mullen  v.  St  J<*n,  57  N.  T.  567,  15  Am. 
Rep.  530,  plaintiff  while  on  the  sidewalk  was 
injured  by  the  falling  of  a  wall,  which  ipso 
facto  raised  a  presumption  of  negligence. 

In  Jager  v.  Adams,  123  Mass.  26,  25  Am. 
Rep.  7,  plaintiff  while  on  tbe  sidewalk  was 
struck  by  a  falling  brick,  and  tbe  same  rule 
applied. 

In  this  coxirt  the  case  of  Sheridan  v.  Foley, 
58  N.  J.  Law,  230,  33  AtL  484,  was  decided 
upon  the  application  of  the  same  principles, 
jutd  we  there  held,  the  present  chief  justice 
speaking  for  the  court,  where  a  brick  fell 
and  injured  a  laborer  in  a  building  In  pro- 
cess of  erection,  that: 

'^t  will  be  presumed  from  the  mere  happen- 
ing of  such  an  accident  in  the  absence  of  ex- 
planation by  the  contract*^,  that  it  occiurred 
from  wont  of  reasonable  care." 

la  Bahr  r.  IxMubard  Ayres,  53  N.  J.  Law, 
233,  21  Aa  190,  2S  AU.  167,  Mr.  Justice  Gar- 
rison, speaking  for  tbe  Court  of  Errors,  In  a 


case  where  the  facts  in  evidence  failed  to 
give  rise  to  tbe  presumption,  elucidates  tbe 
doctrine,  and  affirms  tbe  presumptloa  of  neg- 
lig^ice,  arising  from  tbe  existence  of  an  ab- 
normal occurrence,  causing  damage  and  not 
clearly  chargeable  to  vis  major  or  tbe  inter- 
ference of  an  extraneous  force.  Tbe  prin- 
ciple is  also  Illustrated  in  Hughes  v.  Atlantic 
City  R.  U.,  85  N.  J.  Law,  213,  89  Atl.  769, 
L.  R.  A.  1916A,  927,  and  cases  therein  cited. 

These  cases,  however,  present  Illustrations 
of  the  application  of  the  doctrine  in  situa- 
tions where  the  parties  occupy  tbe  status  of 
collcensees,  where  the  relative  rights  are 
practically  equal.  Such  a  situation  is  illus- 
trated by  tbe  cases  of  Duel  v.  Mansfield 
Plumbing  Co.,  86  N.  J.  Law,  582,  92  AU.  367, 
and  Coyne  v.  P.  R.  B.,  87  N.  J.  Law,  259,  93 
AtL  595. 

But  tbe  case  at  bar  is  distinctly  accentu- 
ated by  the  fact  that  tbe  plaintiff  occupies 
the  status  of  an  invitee  to  tbe  premises  of 
another,  whereby  the  duty  is  cast  upon  the 
Inviter  to  use  reasonable  care  and  foresight 
to  protect  one  who  occupies  the  status  of  a 
guest  from  harm,  or  at  least  to  refrain  from 
careless  or  indifferent  conduct  in  the  man- 
agement and  control  of  its  property  upon  ex- 
hibition, which  may  prove  injurious  to  one 
casually  examining  it,  whether  tbe  proi)erty 
be  a  work  of  art  or  a  domestic  utensil,  and 
which  examination  presents  the  conspicuous 
reason  for  tbe  presence  of  tbe  guest  upon  tbe 
premises.  A  case  not  unlike  it  in  principle 
is  tbe  recent  case  of  Reese  v.  Abeles,  100 
Kan.  518,  164  Pac.  1080,  U  R,  A.  1917B,  747. 

Corby  v.  dill.  4  C.  B.  U.  S.  556;  Southcote 
V.  Stantrope,  1  H.  &  N.  247,  and  Indemaur 
V.  Dames,  L.  R.  1  G.  P.  274,  present  Instances 
of  a  concealed  trap  upon  tbe  premises,  but 
tbe  rationale  of  the  rule  of  liability  is  not 
limited  by  specific  instances  of  entrapment, 
but  pervades  the  general  doctrine  of  tort- 
feasance,  produced  by  tbe  absence  of  care  in 
its  various  manifestations. 

If  it  be  asked  what  the  defendant  did  that 
bespeaks  negligence,  it  may  be  confidently 
answered  that  bis  tort-feasance  consisted  in 
doing  nothing  to  render  reasonably  safe  for 
the  inspection  of  its  guests  an  article  wbich 
confessedly  in  its  situation  was  dangerous, 
and  wbich  by  tbe  exercise  of  ordinary  busi- 
ness foresight  it  would  have  known  to  be 
dangerous  to  those  invited  to  inspect  it,  and 
who  were  unconscious  of  the  danger. 

We  have  intimated  that  tbe  case  at  bar  Is 
barren  of  explanatory  testimony,  or  of  any 
semblance  of  it,  and  In  that  situation  the 
liability  ot  the  defendant  upon  the  uncon- 
troverted  testimony,  bespeaking  negligence,  as 
well  as  upon  the  legal  presumption  arising 
from  the  unexplained  occurrence  becomes 
manifest. 

Hie  Judgment  will  be  reversed,  and  a  trial 
de  novo  will  be  ordered. 
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MONAHAN  T.  MATTHEWS. 
(Supreme  Court  of  New  Jener.    Feb.  15, 1918.) 

1.  Elkctionb  «=»299(1)— Rbcottnt. 

A  defeated  candidate  for  commisaioner  in  a 
cit7,  having  adopted  a  commission  form  of  gov- 
ernment under  the  Walsh  Act  (Act  April  25, 
1911  [P.  L.  p.  465]),  as  amended  by  Act  April 
7,  1914  (P.  L.  p.  170),  and  Act  March  16, 
1916  (P.  li.  p.  216),  was  properly  granted  a  re- 
count by  a  Justice  of  the  Supreme  Court  for 
errors  of  election  officers  in  receiving  and  re- 
jecting votes  and  in  their  returns  in  view  of 
General  Election  Law  (Act  April  4,  1898  (P. 
L.  p.  310])  i  159,  providing  that  whenever 
any  candidate  at  any  election  shall  have  rea- 
son to  believe  that  an  error  has  been  made  by 
the  board  of  elections,  he  may,  after  such  elec- 
tion, apply  to  any  Justice  of  the  Supreme  Court, 
who  shall  be  authorized  to  order  a  recount. 

2.  Statutes  «=>263— Pbospbctive  Effect. 

A  statute  will  be  given  a  prospective  effect, 
unless  there  are  words  contained  therein  ex- 
pressing a  contrary  intention. 

3.  Elections  «=>198,  236— Pbiob  Statutes- 
Applicability. 

The  Legislature  is  not  required  every  time 
it  makes  a  change  in  the  manner  of  voting,  or 
in  the  counting  of  votes,  at  elections,  to  express- 
ly declare  that  former  sections  of  general  elec- 
tion law  shall  apply. 

4.  Elections  $=>299(1) — ^Recount— Statute. 

The  prime  object  of  General  Election  Law, 
$  159,  is  to  give  to  any  candidate  at  any  elec- 
tion under  the  conditions  prescribed  by  the  sec- 
tion the  right  to  have  a  recount  of  votes  cast  at 
such  elections. 

(Dertiorarl  by  John  F.  Mouaban  against 
John  A.  Mattbewa    Writ  dismissed. 

Argued  before  Justice  Kaliscb,  sitting 
alone  pursuant  to  tbe  statute. 

James  R.  Nugent,  of  Newark,  for  prose- 
cutor. Samuel  L  Kessler,  of  Newark,  for 
defendant 

KALISCH,  J.  [1]  Tbe  prosecutor,  by  tbls 
proceeding,  attacks  tbe  legal  propriety  of  tbe 
action  ot  a  justice  of  tbe  Supreme  Court,  in 
granting  a  recount,  by  virtue  of  tbe  provi- 
sions of  section  159  of  tbe  election  law,  to 
tbe  defendant,  wbo  was  a  candidate  for 
election  under  the  act,  known  as  the  "Walsh 
Act"  The  contention  of  the  prosecutor  is 
that  tbe  aforementioned  section  is  not  ap- 
plicable to  a -candidate  for  election  under 
tbe  Walsb  Act,  and  that,  therefore,  tbe  or- 
der for  a  recount  should  be  set  aside. 

In  1917  the  city  of  Newark  adopted  a  com- 
mission form  of  government  under  tbe  Walsb 
Act  On  tbe  13th  day  of  November,  1917,  a 
special  election  was  held  for  the  election  of 
five  commissioners,  provided  for  by  tbe  act, 
and  at  which  election  the  defendant  was  a 
candidate,  among  79  other  candidates,  for 
tbe  office  of  commissioner. 

The  petition  for  the  recount,  among  other 
things,  sets  out  tbe  following: 

"That  on  the  face  of  the  returns  made  to  and 
by  the  city  clerk  in  and  for  said  city  of  Newark 
aforesaid,  your  petitioner  was  defeated  by  a 
plurality  of  eighty  votes  by  one  John  F.  Mona- 
han,  who  was  the  fifth  in  choice  for  the  said  of- 
fice of  city  commissioner." 


"Petitioner  further  shows  that  at  the  said  spe- 
cial election  there  were  to  be  elected  five  city 
commissioners  for  the  said  city  of  Newark 
aforesaid." 

"Petitioner  further  shows,  and  he  has  reason 
to  believe,  that  errors  have  been  made  by  the 
board  of  registry  and  elections  in  and  for  the 
said  several  election  districts  of  the  city  of 
Newark  aforesaid,  and  in  their  returns  to  the 
said  board  of  elections  in  receiving  and  reject- 
ing votes  aforesaid,  to  an  extent  sufficient  to 
change  the  result  of  said  special  election,  where- 
by the  result  of  said  special  election  has  been 
changed." 

From  tbe  record  it  appears  that  the  ap- 
plication for  the  recount  was  made  on  tbe 
15tb  day  of  November,  1917,  and  on  that  day 
Chief  Justice  Gummere  made  the  order  for 
tbe  recount  Subsequently,  upon  tbe  appli- 
cation of  the  prosecutor,  the  Chief  Justice  al- 
lowed a  writ  of  certiorari  to  review  the  le- 
gality of  tbe  order  made.  The  proceeding 
was  speeded  by  counsel  for  defendant,  under 
a  statute  permitting  it,  so  that  the  important 
public  question  involved  may  be  beard  and 
determined  without  delay  by  a  Justice  of  the 
Supreme  Court  sitting  alone,  and  in  order 
that  such  decision  as  be  might  give  may  get 
an  early  review  by  the  Court  of  Errors  and 
Appeals. 

Although  counsel  for  prosecutor  assigns 
five  reasons  why  tbe  order  for  tbe  recount 
should  be  set  aside,  tbe  only  ground  relied 
on  and  argued  is  that  tbe  159tb  section  of  the 
election  act  is  not  applicable  to  an  election 
held  under  the  provision  of  tbe  act  entitled 
"An  Act  relating  to,  regulating  and  pro- 
viding for  the  government  of  cities,  towns, 
boroughs  and  other  municipalities  within 
this  state,"  passed  and  approved  April  2a, 
1911,  and  tbe  supplement  thereto  and  amend- 
ments thereof. 

Counsel  for  prosecutor  argues,  in  support 
of  the  reason  advanced,  that  section  159  Is 
a  provision  of  an  act  entitled  "An  act  to  reg- 
ulate elections,"  approved  April  4,  1898, 
whereas  tbe  election  in  which  the  prosecutor 
and  defendant  were  candidates  was  held 
under  an  act,  which  forms  a  part  of  tbe  gen- 
eral election  act,  and  applies  c«ly  to  a  dis- 
tinctive form  of  government,  as  is  evinced 
by  its  title,  above  stated,  providing  Its  own 
election  machinery  and  declaring  bow  the 
commissioners  provided  for  in  tbe  act  shall 
be  nominated  and  elected.  P.  L.  1911,  p. 
465,  P.  I*  1914,  p.  170.  and  P.  L.  1916,  p.  216. 
That  the  act  of  1911,  termed  tbe  "Walsh 
Act,"  and  its  supplements  and  amendments 
differ  from  the  general  election  act  in  many 
essmtial  features;  e.  g.,  all  party  distinc- 
tions which  are  recognieed  by  the. general 
election  laws  are  expressly  done  away  with 
by  the  Walsh  Act  The  Walsh  Act  provides 
a  special  primary  procedure,  preferential 
ballots,  a  determination  of  the  vote  by  tbe 
city  clerk,  none  of  which  metbods  of  pro- 
cedure is  to  be  found  In  the  general  election 
laws.  And,  fluaUy,  It  is  urged  that  section  1 
of  the  Act  of  1916,  p.  217,  which  provides 
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tliat  tbe  electl<»  shall  be  held  by  the  general 
election  officers  "at  the  same  places  and 
conducted  In  the  same  manner  so  far  as  pos- 
sible, and  the  polls  shall  be  opened  and  clos- 
ed at  the  same  hours  as  provided  by  the 
^ueral  election  laws,"  Is  limited  to  the  op- 
eration of  the  general  election  laws  to  the 
extent  Indicated;  that  is  to  say,  that  the 
only  provisions  of  the  election  laws  applica- 
ble to  an  election  held  under  the  "Walsh 
Act"  are  those  which  relate  to  the  opening 
and  closing  of  the  polls,  the  places  where 
and  by  whom  such  elections  shall  be  held, 
and  the  manner  in  which  the  election  shall 
be  conducted. 

[2]  It  is  quite  obvious  that  the  "Walsh 
Act"  inaugurated  in  our  midst  a  form  of 
government  which  was  unknown  to  the  com- 
mon law,  and  provided  a  machinery,  equip- 
ped with  a  method  of  election  and  proce- 
dure, for  the  establishment  of  such  form  of 
go>ernraent  wliich  was  not  only  unknown  to 
the  common  law, '  but  is  substantially  in- 
operative in  any  election  conducted  under 
the  general  election  laws  of  this  state.  It 
will  not,  therefore,  be  an  unwarranted  as- 
sumption to  take  it  for  granted  that  at  the 
time  of  the  enactment  of  section  159  of  the 
election  act,  and  at  the  various  successive 
periods  when  that  section  was  broadened  in 
its  scope  and  application,  by  the  lawmaking 
iwwer  of  the  state,  such  a  form  of  govern- 
ment and  machinery  of  election,  for  its  es- 
tablishment and  of  its  ruling  governmental 
body,  as  erected  by  the  Walsh  Act,  were  not 
within  the  contemplation  of  the  framers  of 
our  general  election  laws.  But  that  is  whol- 
ly unimportant  A  statute  will  be  given  a 
prospective  effect,  unless  there  are  words 
contained  therein  expressing  a  contrary  in- 
tention. Citizens'  Gaslight  Co.  v.  Alden,  44 
>'.  J.  Law,  653. 

[3]  Under  the  universally  accepted  rules  of 
statutory  construction,  the  Legislature  is  not 
required  every  time  it  makes  a  change  in 
the  manner  of  voting  or  in  the  counting  of 
votes  at  elections  to  expressly  declare  that 
section  150  shall  apply  to  the  changed  condi- 
tions. The  fact  that  the  Legislature  did  not 
foresee  or  could  not  have  contemplated  at  the 
time  of  the  enactment  of  section  159  such  a 
radical  change  in  the  method  of  election  as 
was  brought  about  by  the  "Walsh  Act"  is  not 
essential  when  considered  in  connection  with 
the  prime  object  of  the  act 

[4]  The  prime  object  of  the  act  was  to 
five  to  any  candidate,  at  any  election,  under 
the  conditions  prescribed  by  section  159, 
the  right  to  have  a  recount  of  the  votes  cast 
at  such  election.  The  legal  effect  of  this 
legislative  pronouncement  was  the  establish- 
ment of  a  statutory  principle  or  policy  to 
govern  all  elections  to  be  held  in  the  state. 
This  statutory  principle  or  policy  is  imbued 
with  all  the  force  and  effect  of  a  legal  prin- 
ciple, bom  of  the  common  law,  and  like  it 
may  be  applied  to  new  conditions  germane 


to  the  principle.  If,  therefore,  a  Candidate 
for  the  office  of  commissioner,  under  the 
"Walsh  Act,"  comes  fairly  within  the  lan- 
guage of  section  159  of  the  election  laws, 
which  provides: 

"Whenever  any  candidate  at  any  election 
«haU  have  reason  to  believe  that  an  error  has 
been  made  by  any  board  of  elections  or  of  can- 
vassers in  counting  •  *  ♦  or  declaring  the 
vote  of  such  election  »  »  •  whereby  the  re- 
sult of  such  election  has  been  changed,  such 
candidate  *  *  *  may  within  ten  days  after 
such  election,  apply  to  any  justice  of  the  Su- 
preme Court,  who  shall  be  authorized  to  order 
and  cause,  upon  such  terms  as  be  may  deem 
proper,  a  recount,"  etc., 

— ^tbere  appears  to  be  no  good  reason  why  he 
should  be  denied  the  benefit  of  it. 

The  situation  presented  here  is  that  the 
defendant  was  a  candidate  at  an  election  for 
the  office  of  commissioner.  His  petition  for 
a  recount  is  founded  upon  the  allegations 
that  errors  were  made  by  the  boards  of  elec- 
tions in  the  several  election  districts  of  the 
city  of  Newark  in  receiving  and  rejecting 
votes  and  in  their  returns,  and  this  is  suf- 
ficient to  entitle  him  to  a  recount. 

It  is,  however,  highly  Important  to  men- 
tion in  this  connection  that  the  provisions  of 
the  "Walsh  Act,"  relating  to  the  election  of 
candidates,  by  the  preferential  ballot,  the 
manner  of  voting  and  ascertaining  the  re- 
sult, create  a  situation  which  makes  it,  at 
least,  doubtful,  in  my  mind,  whether  the 
statutory  aim  of  section  159  can  be  made 
pr.ictically  applicable  to  elections  held  under 
the  Walsh  Act.  I  have  grave  doubt  that  it 
can.  But,  nevertheless,  I  am  constrained  to 
hold  that  the  petitioner  is  entitled  to  a  re- 
count, and  that  the  order  for  a  recount  was. 
properly  made. 

And  while  on  this  topic  it  is  fit  to  observe 
that  section  159  was  not  primarily  designed 
to  lay  a  ground  vrork  for  investigation  into 
frauds  perpetrated  at  an  election.  Inciden- 
tally to  such  investigation  fraud  may  be  dis- 
closed. The  section  clearly  states  Its  design. 
The  object  expressed  is  to  have  votes  at  an 
election  recounted  in  order  to  rectify  mis- 
takes and  errors  committed  by  the  boards  of 
elections  or  board  of  canvassers  in  counting 
the  vote  or  declaring  the  result.  It  provides 
a  prompt  and  efficient  means  to  remedy  a 
wrong,  if  wrong  exists.  Prior  to  this  enact- 
ment, the  Legislature  provided  a  method  by 
which  elections  might  be  contested  in  the 
circuit  court  before  Judge  and  Jury.  This 
right  is  still  open  to  a  candidate  for  office 
who  desires  to  contest  the  election  at  which 
he  was  declared  defeated. 

The  courts  are  always  open  to  the  filing  of 
an  information  in  the  nature  of  a  quo  war- 
ranto to  test  the  right  of  an  Incumbent  to 
office.  It  is  an  effective  comm<«-law  reme- 
dy. In  its  early  stages  it  was  hampered 
with  useless  formalities,  but  now  under  our 
statute  the  proceeding  has  t>een  simplified. 
It  affords  the  most  ample  means  for  investi- 
gation into  the  conduct  of  an  election  in  a 
court  of  law  before  a  Judge  and  Jury. 
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This  digression  from  the  topic  in  hand 
was  for  the  purpose  of  pointing  out  that  a 
petitioner  for  a  recount  is  not  remediless, 
even  though  section  159  were  held  to  t>e  in- 
applicable; and  that  frauds  perpetrated  at 
an  election  whether  by  the  voter,  election 
board,  or  board  of  canvassers,  are  subject  to 
investigation,  and  can  be  dealt  with  most  ef- 
fectively by  the  courts  of  law  in  quo  war- 
ranto proceedings. 

Furthermore,  It  will  be  assumed  that  the 
Legislature  was  fully  aware  of  the  legal  rem- 
edies which  existed  to  promote'  the  purity  of 
the  ballot  box  and  to  insure  to  one  rightful- 
ly elected  to  office  the  fruit  of  such  elec- 
tion when  section  159  and  the  amendments 
thereof  were  enacted.  The  end  which  this 
later  legislation  seeks  is  to  carry  out  the 
will  of  the  voter,  as  expressed  through  the 
ballot  lx)x,  by  an  honest  and  fair  count. 
That  being  the  legislative  design,  the  doubt 
that  disturbs  me  as  to  its  practical  opera- 
tion when  applied  to  elections  under  the 
"Walsh  Act"  must  give  way  to  the  higher 
consideration  of  public  policy,  upon  which 
section  159  is  founded. 

The  writ  will  be  dismissed,  with  co8t& 


In  re  SHERWOOD. 

(Supreme  Ciourt  of  Pennsylvania. 
1918.) 


Jan,  7, 


1.  Attobney  and  Client  «s>36(1)— Disbab- 
MENT  — Official  Conduct  —  REitABKS  in 
Fedbral  Coubt. 

On  a  charge  of  breach  of  fidelity  to  the 
common  pleas  court,  and  of  misbehavior  in  his 
office  as  an  attorney,  that  court  has  i>ower  to 
strilie  the  attorney's  name  from  the  roll,  and 
may  do  so  for  misconduct  committed  in  the  fed- 
eral conrt  to  which  he  had  removed  causes  on 
the  ground  of  prejudice  of  the  court  below. 

2.  Rbmoval  of  OAnszs  «=>«2— Constitution- 
al AND  STATUTOBY  PbOVIBIONS— PURPOSE. 

Const.  U.  S.  art.  3,  g  2,  giving  the  federal 
courts  jurisdiction  of  controversies  between  citi- 
■ens  of  different  states,  was  intended  to  secure 
a  tribunal  independent  of  local  influences  and 
surroundings,  i^etber  the  questions  are  ques- 
tions of  fact  or  law,  which  intent  is  stated  in 
Judicial  Code  (Act  Cong.  March  3,  1911,  c. 
231,  36  Stat.  1094  [U.  S.  Comp.  St  1916,  S 
1910]},  §  28,  permitting  defendant  in  suit  in 
state  court  to  remove  it  to  proper  federal  court 
for  trial  if  it  appears  to  that  court  that  he  will 
not  be  able  to  obtain  justice  in  the  state  court. 

S.  Removal  of  Causes  ®=>G2— Local  Pbeju- 

DiCB— Pbkjudice  of  Coubt. 
The  right  of  removal  to  a  federal  conrt  on 
the  ground  of  local  prejudice  is  not  confined 
to  prejudice  which  may  affect  a  jury,  but  ex- 
tends to  those  which  may  influence  a  judge. 
4.  Attobnet  and  Client  «=>43— Chabok  of 

Pbejudice  of  Judges— Privilege. 
Where  an  attorney  for  a  nonresident  defend- 
ant in  several  actions  of  slander  petitioned 
pursuant  to  Judicial  Code,  I  28,  for  the  removal 
of  the  causes  to  the  federal  District  Court  on 
the  ground  of  prejudice  and  local  influence  in 
favor  of  the  plaintiffs,  preventing  a  fair  trial 
In  the  court  of  common  picas,  or  in  any  other 
court  of  the  state,  and,  after  removal,  his  state- 
ment, on  motion  of  three  of  the  plaintiflfs  to 
remand  the  suits  to  the  court  of  common  pleas. 


that  "the  five  judges  of  the  Luzerne  conrt  are 
so  prejudiced  that  tiie  defendant  could  not  get 
a  fair  trial  in  our  courts,"  was  privileged,  as 
it  was  by  the  statute  made  the  basis  of  removal, 
the  test  being,  not  whether  it  was  true,  but 
whether  it  was  spoken  in  the  course  of  a  judi- 
cial proceeding  and  relevant  to  the  subject  or 
cause  of  the  mquiry ;  and  hence  an  order  of 
the  court  of  common  pleas,  suspending  the  de- 
fendant for  six  months,  would  be  reversed. 

Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne County. 

Rule  to  show  cause  why  Paul  J.  Sherwood 
should  not  be  removed  from  office  as  attorney 
for  breach  of  fidelity  to  the  court  and  mis- 
conduct In  office.  From  an  order  of  the 
court  of  common  pleas  strliilng  defendant's 
name  from  the  record  as  an  attorney  for  a 
period  of  six  months,  he  appeals.    Reversed. 

Argued  before  BROWN,  C.  J.,  and  MBS- 
TREZAT,  POTTER,  FRAZBR,  and  WALr 
LING,  JJ. 

James  Scarlet,  of  Danville,  and  R.  W. 
Archbald,  of  Scranton,  for  appellant.  Evan 
C.  Jones,  of  Wllkes-Barre,  amicus  curiie,  and 
John  R.  Halsey,  Anthony  L.  Williams,  and 
Edwin  Shortz.  Sr.,  all  of  •  WUiies-Barre, 
Board  of  Censors  of  Law  and  Library  Asso- 
ciation, for  appellee. 

BROWN,  C.  J.  In  June,  1914,  Henry  W. 
Stough,  a  citizen  of  the  state  of  Illinois,  and 
a  peripatetic  evangelist,  conducted  a  series  of 
largely  attended  public  meetings  in  the  dty 
of  Hazleton,  this  state.  In  the  course  of  his 
addresses  or  sermons  he  referred  to  four 
residents  of  the  city  in  terms  regarded  by 
them  as  slanderous,  and  each  one  of  them 
brought  an  action  against  him  In  the  court 
below.  In  March,  1916,  he  presented  his  pe- 
titions to  the  United  States  District  Court 
for  the  Middle  District  of  Pennsylvania,  set- 
ting forth  that,  from  prejudice  and  local  In- 
fluence in  favor  of  each  of  the  plaintitFs  in 
said  fictions,  and  adverse  to  him,  he  would 
not  be  able  to  obtain  Justice  in  the  court  l>e- 
low,  or  any  other  court  in  the  state  to  whldi 
he  might,  under  its  laws,  have  a  right  to  re- 
move the  said  causes  of  action,  on  account 
of  said  prejudice  and  local  Influence;  and 
the  prayer  of  each  petition  was  for  an  order 
removing  the  cause  to  which  It  referred  from 
the  court  of  common  pleas  to  the  federal 
court.  These  petitions  were  presented  under 
the  provisions  of  section  28  of  the  Judicial 
Code  of  the  United  States  (Act  March  3, 
1911,  c.  231,  36  Stat,  at  L.  1094  [U.  S.  Comp. 
St  1916,  §  1010]),  .which  are  in  part  as  fol- 
lows: 

"Any  defendant,  being  such  citizen  of  another 
state,  may  remove  eudx  suit  into  the  District 
Court  of  the  United  States  for  the  proper  dis- 
trict, at  any  time  before  the  trial  thereof,  when 
it  sliall  be  made  to  appear  to  said  District  Court 
that,  from  prejudice  or  local  influence,  he  will 
not  be  able  to  obtain  justice  in  such  state  court." 

And  "at  any  time  before  the  trial  of  any 
suit  which  is  now  pending  in  any  District 
Court,  or  may  hereafter  be  entered  therein,  and 
which  has  been  removed  to  said  court  from  a 
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state  court  on  the  affidavit  of  any  party  plain- 
tiff tliat  he  had  reason  to  believe  and  did  believe 
that,  from  prejudice  or  local  influence,  he  was 
unable  to  obtain  justice  in  said  state  court,  the 
District  Court  shall,  on  application,  •  *  * 
examine  into  the  truth  of  said  affidavit  and 
the  grounds  thereof;  and,  unless  it  shall  ap- 
pear to  the  satisfaction  of  said  court  that  said 
party  will  not  be  able  to  obtain  justice  from 
said  state  court,  it  shall  cause  the  same  to  be 
remanded  thereto." 

Writs  of  certiorari  were  allowed  by  the 
United  States  District  Court,  and  the  records 
of  tbe  four  actions  brought  against  Stough  In 
the  court  of  common  pleas  of  Luzerne  county 
were  removed  to  the  federal  court  After 
such  removal  and  before  trial  of  tbe  causes, 
oonnsel  for  three  of  the  plaintiffs  moved  the 
court  to  remand  them  to  the  court  of  com- 
mon pleas.  Upon  argument  of  these  motions 
before  the  United  States  District  Court,  Paul 
J.  Sherwood,  Esq.,  a  member  of  the  Luzerne 
oounty  bar,  who  had  appeared  in  the  local 
court  as  counsel  for  Stough,  was  alleged  to 
have  said: 

"The  five  judges  of  the  Luzerne  court  are  so 
prejudiced  that  Stough  could  not  get  a  fair  trial 
m  our  courts." 

This  alleged  statement  having  been  brought 
to  the  attrition  of  the  Judges  of  the  court 
of  common  pleas  of  Luzerne  county,  Evan  C. 
Jones,  Esq.,  a  member  of  the  bar  of  that 
court,  was  appointed  amicus  curls  to  make 
Investigation  and  report  He  reported  that 
ujjion  Information  given  him  by  three  reputa- 
ble persons,  worthy  of  credence,  the  said 
Sherwood,  who  appeared  as  counsel  for 
Stough  In  the  United  States  court,  had  stat- 
ed on  March  27,  1916,  during  the  argument 
upon  the  motions  to  remand,  before  Hon.  C. 
B.  Witmer,  Judge  of  the  United  States  court 
in  substance: 

"The  five  judges  of  the  Luzerne  court  are  so 
prejudiced  that  Stough  could  not  get  a  fair  trial 
in  our  courts." 

Thereupon  a  rule  was  granted  on  the  ap- 
pellant to  show  cause  why  he  should  not  be 
removed  from  his  office  of  attorney,  for 
breach  of  fidelity  to  the  court  and  for  mis- 
behavior in  bis  said  office.  An  answer  was 
filed  to  this  rule,  and  much  testimony  was 
taken  before  the  president  Judge  of  the  Fifty- 
Sixth  Judicial  district  specially  presiding. 
After  a  patient  hearing  he  found  that  the  ap- 
pellant had  used  the  language  upon  which 
tbe  rule  to  show  cause  was  granted,  and  ad- 
judged him  guilty  of  breach  of  fidelity  to  the 
court  and  of  misbehavior  in  his  office  of  at- 
torney. This  was  followed  by  an  order  sus- 
pending him  from  such  office  for  a  period  of 
six  months.  From  that  order  there  has  come 
his  appeal. 

[1]  The  misconduct  charged 'against  the  ap- 
pellant and  for  which  he  was  disciplined, 
was  not  for  contempt  of  the  court  below, 
ctHumitted  in  another  court,  and  the  question 
before  us  is  not  as  to  Jurisdiction  over  alleg- 
ed contempt  there  committed.  He  was  charg- 
ed and  found  guilty  of  a  breach  of  fidelity  to 
the  court  below  and  of  misbehavior  in  his 


office  as  one  of  its  attorneys.  If  he  was 
guilty  of  either  or  both  of  these  offenses,  it 
had  undoubted  Jurisdiction  of  the  proceeding 
instituted  against  him,  no  matter  where  he 
offended.  When  he  presented  himself  to  the 
court  below  for  admission  to  the  bar,  he 
made  solemn  oath,  as  required  by  the  statute, 
that  he  would  behave  himself  in  his  office  as 
attorney  within  It  with  all  due  fidelity  to  it 
This  obligation  was  upon  him  in  the  United 
States  court  when  he  uttered  the  words 
which  led  to  the  charges  against  him.  He 
was  there  and  then  acting  as  an  attorney  at 
law,  in  connection  with  proceedings  which 
had  been  instituted  In  the  court  of  common 
pleas  of  Luzerne  county,  and  in  which  he 
had  appeared  for  the  defendant;  and  the 
correct  conclusion  of  the  learned  Judge  be- 
low was  that  It  was  Impossible  to  sever  his 
conduct  from  bis  professional  relation  to 
the  court  in  which  the  suits  against  Stough 
had  been  brought  "All  of  the  act^  of  re- 
spondent which  gave  rise  to  the  charges 
against  him  were  committed  In  conducting 
his  legal  business. as  an  attorney.  *  *  * 
From  the  very  nature  of  his  office,  and  its 
relation  to  the  public  and  the  court  a  lawyer 
who  enters  at  his  own  solicitation  by  the- 
front  door  subjects  himself  to  ejection  by 
the  back  one.  If  he  'do  not  'behave  himself 
weU'"  (Smith's  Appeal,  179  Pa.  14,  86  AO. 
134) ;  and  "no  question  can  be  made  of  the 
power  of  a  court  to  strike  a  member  of  the 
bar  from  the  roll  for  official  misconduct  In 
or  out  of  court"  (Ex  parte  Steinman  &  Hen- 
sel,  95  Pa.  2^,  40  Am.  Rep.  637).  "It  Is  un- 
important as  affecting  the  right  and  duty  of 
the  court  In  the  premises  where  the  miscon- 
duct of  the  attorney  occurs."  Fell,  C.  J.,  in 
Re  Grafflus,  241  Pa.  222,  88  Atl.  429.  "A 
state  court  may  therefore  disbar  one  of  Its 
attorneys  for  misconduct  committed  In  a  fed- 
eral court  ot  In  any  other  state."  People  v. 
Green,  9  Colo.  627,  13  Pac.  614^  Thornton 
on  Attorneys,  S  770.  The  Jurisdiction  of  the 
court  being  clear,  the  only  question  for  con- 
sideration now  Is  whether  what  was  charged 
and  clearly  proven  against  the  respondent 
constituted  a  breach  of  fidelity  to  it  and  mis- 
behavior by  him  in  his  office  as  one  of  its 
attorneys. 

[2]  By  section  2,  art.  3,  of  the  Constitutloii 
of  the  United  States,  the  Jurisdiction  of  the 
federal  courts  is  extended  to  all  controver- 
sies in  law  and  equity  between  citizens  of  ^ 
different  states.  The  manifest  reason  for 
this  provision  was  apprehension  by  the  fra- 
mers  of  the  Constitution  that  prejudice  or 
local  influence  might  operate  In  the  courts  of 
one  state  against  a  citizen  of  another,  and  Its 
purpose  Is  to  secure  for  controversies  be- 
tween citizens  of  different  states  a  tribunal 
independent  of  local  Influences  and  surround- 
ings, whether  the  questions  for  determina- 
tion are  of  fact  or  law.  In  pursuance  of  It 
the  act  of  Congress  of  March  8,  1911,  was 
passed,  providing  that  a  defendant  in  a  suit 
In  a  state  court  may  remove  It  to  the  proper 
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federal  court  at  *nr  time  before  the  trial 
thtnf/f,  if  It  nhall  affpear  to  said  «oort  tbat 
b«  will  not.  from  prejudice  and  local  tn- 
DtKnr-e,  be  aMe  to  obtain  Jiistioe  fn  tbe  «tate 
coort. 

\t]  Tbe   right    of   retnoral    to   a    fMeral 
cr/iirt,  on  tlie  grotind  of  loral  prejodioe,  is 
nr/t  fronflned  to  prt^iwUfreif  whi'rli  mar  aifect  a 
JU17,  bat  extend*  to  tli^'M  wiiicti  may  in- : 
lluirri'%  a  iwigH.    City  of  Detroit  ▼.  Detroit 
City  Ky.  Co.  IC.  C.)  54  Fed.  1;    Elliaon  r.\ 
I>Ali«rllle  St  X.  R.  Co.,  112  Ftd.  805,  50  C.  I 
C  A.  SOD.     Tlie  learned  judge  below   cor- 1 
really  Mid;  I 

"Tb«  mni;le  inirae  in  tfaia  caae  is  whether  the 
re«pon'l<rrit  made  one  of  <«rtain  words  in  Ins 
argument  in  tbe  District  Conrt." 

If  he  was  to  be  adjudged  KoQty  of  mla- 
behavior  in  his  office  as  an  attorney,  it  was 
be'^Dse  he  there  used  those  words.  How- 
ever itritMKmily  his  condu<:t  may  tiare  been 
in  and  out  of  court  in  connexion  with  his 
answer  to  the  rule  taicen  upon  him,  tbe  sole 
<lucffti(ffM  before  the  court  were: 

"Did  be  use,  in  the  federal  court,  the  words 
charKcd  acainst  him,  and,  if  he  did,  was  his  ut- 
tersuce  of  them  misbeharior  in  his  office  as  an 
attorney  r' 

Nothing  else  was  to  be  considered  by  the 
court  below,  and  there  Is  nothing  else  for 
our  consideration.  It  found,  upon  all  suf- 
ficient evidence,  that  tbe  appellant  bad,  on 
Mar(4i  27,  1916,  said  in  the  District  Court  of 
the  United  States  at  Scranton: 

"The  five  Judges  of  the  Luzerne  court  are  so 
prejudiced  that  Htough  could  not  get  a  fair  trial 
m  our  courts." 

[4]  Were  these  words,  under  the  circum- 
stances, privileged?  If  they  were,  the  appel- 
lant was  not  technically  guilty  of  misbe- 
havior In  his  office  as  an  attorney.  Ills  bad 
taste  In  using  them  Is  not  the  question  in 
the  case.  Ills  professional  brethren  may 
Justly  regard  him  guilty  of  that  offense,  but 
his  loss  of  their  re«pt;ct  is  the  only  penalty 
for  it,  if  the  language  used  was  privileged 
under  the  law. 

Tlie  test  of  the  appellant's  privilege  is  not 
whether  the  words  spoken  were  true,  but 
whetlior  they  were  spoken  in  the  course  of  a 
Judicial  proceeding  and  relevant  or  pertinent 
to  the  subject  or  cause  of  the  inquiry.  Hoar 
V.  Wood,  3  Mete.  (Mass.)  193.  The  right  of 
Htough  to  remove  to  the  United  States  courts 
the  suits  brought  against  him  in  the  common 
pious  of  Luzerne  coimty  was  purely  stat- 
utory, and  the  condition  of  the  act  of  Con- 
gross  upon  which  he  could  remove  them  was 
that  he  should  make  it  api)ear  to  the  federal 
court  that,  from  prejudice  and  local  In- 
lluonce,  he  would  not  be  able  to  obtain  Justice 
in  the  state  court  In  his  petitions  to  the 
United  States  (rourt,  asking  for  the  removal 
of  the  suits  to  it,  he  averred  that,  from 
prejudice  and  local  Influence  in  favor  of  the 
IthilntllTs  ami  adverse  to  him,  he  would  not 
bn  able  to  obtain  Justice  in  the  courts  of 


Lozeme  cmmty.  or  fn  any  other  state  coort 
to  wldch  be  mic^t,  under  the  lava  of  tbe 
state,  have  a  right  to  reuove  tlie  same  on 
account  of  such  prejudice  or  local  influence. 
This  petition  was  supported  t>y  two  affidarits, 
and  the  suits  were  removed  to  the  federal 
court.  Sulisequently  tbe  reflective  plain- 
tiffs moved  to  remand  tliem  to  tbe  state  court, 
and,  in  oppoaition  to  this,  affidavits  of  rest- 
dents  of  Luzerne  county  were  liled,  with 
ttie  coort's  permlssioa,  charging  such  preju- 
dice and  local  influence  against  the  defend- 
ant as  would  make  it  imposaible  for  him  to 
obtain  Justice  in  tlie  state  court ;  and  these 
affidavits,  in  effect,  diarged  tliat  tbe  prej- 
udice or  local  influence  extended  to  tlie  judg- 
es of  the  court  of  commm  pleas.  This  was 
the  situation  in  the  federal  court  when  the 
appellant  used  the  language  for  wiUdi  tlie 
court  below  found  him  guilty  of  mlslietiavlor 
in  tils  office  as  an  attorney.  Aa  already 
stated,  prejudice  ^d  local  influence,  wlttiin 
the  contemplation  of  the  act  of  Congress,  are 
such  as  affect  judges  as  w^  as  jurors,  and 
we  are  therefore  constrained  to  hold  that, 
in  view  of  the  averment  in  the  i>etltlon  to  re- 
move the  suits  to  the  federal  court,  and  of 
wliat  appeared  in  the  affidavits  filed  in  op- 
position to  the  motions  to  mnand  them,  the 
appellant  was  privileged  in  saying  wtiat  he 
did  in  resisting  the  c^ort  to  have  the  suits 
against  his  client  remanded.  He  was  diarg- 
ing,  with  affidavits  apparently  supporting 
him,  what  the  act  of  Congress  required  hia 
client  to  show,  if  the  suits  were  to  remain 
in  the  T'nlted  States  court  What  he  said 
was  RP'  ken  in  the  course  of  a  Judicial  pro- 
ceeding, and  was  relevant  and  pertinent  to 
the  subject  or  cause  of  the  inquiry.  The  rule 
taken  against  Iiim  was  for  certain  language 
used  by  blm  in  the  federal  court,  and  for 
nothing  else,  and,  on  his  appeal  from  the 
order  suspending  him  from  his  office  as  an 
attorney,  we  must  confine  ourselves  to  it 
Being  of  opinion,  for  the  reason  Just  given, 
that  the  appellant  was  within  his  privilege 
in  making  a  disrespectful  criticism  of  the 
learned  and  upright  court  l>elow,  the  order 
from  which  he  has  appealed  must  be  re- 
versed. 

Decree  reversed,  the  costs  below  and  on 
this  appeal  to  be  paid  by  tbe  county  of  Lu- 
zerne. 


KENNEDY  et  al.  v.  METER  et  al. 
(Supreme  Court  of  Pennsylvania.    Jan.  7,  1918.) 

1.  Statutes  €=»94(1)  —  General  Statute  — 
Pbesumption. 

Act  April  20,  1917  (P.  L.  91),  relating  to 
the  contracts  and  Uabilities  of  counties,  and  in 
terms  applying  to  all  counties  in  the  state,  is 
presumptively  a  general  statute. 

2.  Statutes  <a=>l(J4  —  General  ob  Special 
Law— County  Indebtedness  —  "Local  ob 
Special  Law." 

Act  April  20, 1917  (P.  L.  91),  providing  that 
whenever  any  county  has  entered  into  a  con- 
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tract  for  the  construction  of  a  tunnel,  etc., 
which  had  been  wholly  or  partly  completed, 
though  the  county  was  without  power  to  pny 
for  the  work  actually  done  because  the  act  un- 
der which  it  was  done  (Act  Hay  11,  1909  [P. 
Jj.  S06]),  had  been  declared  unconstitutional,  the 
contract  should  be  binding  on  the  county  only 
to  the  extent  that  such  work  was  done  prior  to 
the  day  on  which  the  act  was  declared  uncon- 
stitutional, and  providing  for  payment  of  such 
work  from  the  county  treasury,  is  not  a  local 
or  special  law  in  violation  of  Const,  aft.  3,  §  7, 
and  is  valid. 

CEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Local 
Idiw;    Special  Law.] 

3.  CoNSTiTUTioNAi,  I^w  «=»48— Vaiiditt  o* 
Statute— Presumption. 

All  presumptions  must  be  drawn  in  favor  of 
the  validity  of  an  act  and  the  propriety  of  the 
legislative  intention. 

4.  CONBTITCTIONAI,  LAW  «=348— VaLIDITT  OF 

Statute — Cubativb  Actb. 
The  courts  are  loath  to  hold  curative  acts 
to  be  special  or  local  legislation  when  they  are 
drawn  to  "apply  to  all  persons,  things,  or  sub- 
jects affected  by  the  conditions  to  be  remedied." 

5.  OmcBBa  €=100(1)— Kxtba  Compensation 
to  I'ubuo  Contbactobs— Vaudatinq  Stat- 

OTB. 

Act  April  20,  1917  (P.  L.  01),  does  not  vio- 
late Const,  art.  3,  {  11,  prohibiting  legislation 
giving  extra  compensation  to  any  public  officer 
or  contractor  after  services  shall  have  been  ren- 
dered or  contract  made,  or  providing  for  any 
claim  against  the  commonwealth  without  pre- 
vious authority  of  law,  since  such  act  applies 
to  counties,  and  merely  provides  for  compensa- 
tion for  work  not  paid  for. 

6.  Counties  €=»154(1)  —  Appbopbiation  of 
Funds— Constitutional  Pbovisions. 

Such  act  does  not  treat  the  obligations  with 
which  it  deals  as  gratnities,  but  merely  as  moral 
obligations  that  have  ceased  to  be  legal  because 
of  defects  in  the  statute  which  authorized  it, 
and  hence  does  not  violate  Const,  art.  9,  §  7, 
prohibiting^  the  Legislature  from  authorizing  the 
appropriation  of  money  or  the  loaning  of  cred- 
it by  a  county  to  any  corporation  or  individual. 

7.  Constitutional  Law  <g=»87— Deprivation 
OP  Pbopebty— Cubative  Act. 

Such  act  does  not  violate  Const  art  1,  S 
1,  relating  to  the  acquisition,  possession,  and 
protection  of  property,  as  the  Legislature  may 
impose  a  tax  to  pay  the  expense  of  a  public 
improvement  mncle  under  invalid  authority, 
and  as  an  assessment  for  that  purpose  or  a 
payment  for  such  improvement  from  the  moneys 
of  the  public  treasury,  raised  by  general  taxa- 
tion or  otherwise,  is  not  a  deprivation  of  prop- 
erty. 

8.  Constitutional  Law  <=»02— Leoislatits 
Powers— Encboacument  on  the  Judiciabt. 

Such  act  does  no  more  than  to  effectively 
authorize,  within  its  restrictions,  what  had  pre- 
viously been  defectively  authorized  under  Act 
Mar  11,  1909  (P.  L.  50C),  and  does  not  attempt 
to  decide  any  judicial  question,  and  is  not  a  leg- 
islative assumption  of  judicial  powers. 

9.  Counties  «=»124(3)  —  Contbacts— OOUA- 
TiVE  Act— RxquiBiTBB. 

To  make  such  act  a  curative  act  in  the 
proper  legal  sense  of  the  term,  it  was  not  nec- 
essary that  it  should  correct  the  errors  of  the 
prior  authorizing  act  which  was  declared  un- 
constitutional, or  that  the  contractors  shoi^d 
have  to  proceed  with  their  work  on  a  new  and 
valid  authorization  under  the  curative  act 

10.  CouKTHES  €=»124(3)— Contracts  —  Cura- 
tive Acts— Legislative  Poweb. 

The  theory  upon  which  curative  acts  of  the 
nature  of  Act  April  20,  1917  (P.  L.  91),  relat- 1 


ing  to  the  validity  of  a  couaty's  contract  for 
construction  work  made  under  a  statute  after- 
wards declared  unconstitutional  is  to  be  sustain- 
ed is  that  where  the  Legislature  had  the  power 
to  enact  the  substance  of  the  matter  covered  by 
the  statute  void  in  form,  it  may  subsequently 
ratify  and  legalize  anything  done  thereunder. 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 

BUI  for  injunction  by  Julian  Kennedy  and 
others,  citizens  and  taxpayers  of  Allegheny 
county,  against  Gilbert  F.  Meyer  and  others, 
commissioners  of  Allegheny  county,  Edward 
D.  Friebertshauser,  treasurer  of  Allegheny 
county,  and  others,  to  restrain  payment  to  a 
contractor  on  a  claim.  From  a  de(!ree  sus- 
taining defendants'  demurrer  and  dismissing 
the  bill,  plalntiflTs  appeal.    Affirmed. 

See,  also,  255  Pa.  88,  99  Atl.  225. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, MOSCEZISKER,  FRAZER,  and  WAL- 
LING, JJ. 

Ernest  C.  Irwin  and  Watson  &  Freeman, 
all  of  Pittsburgh,  for  appellants.  John  O. 
Wicks,  Lee  C".  Beatty,  John  S.  Weller,  and 
Simon  T.  Patterson,  all  of  Pittsburgh,  for 
appellees. 

MOSCHZISKER,  J.  In  this  case  a  bill  in 
equity  was  dismissed,  and  the  complainants 
have  appealed.  The  learned  court  below  has 
dealt  with  the  issues  involved  bo  satisfacto- 
rily that,  after  examining  and  considering 
all  the  authorities  cited  to  us,  we  have  con- 
cluded to  dispose  of  the  appeal  on  the  follow- 
ing excerpts  from  its  opinion,  with  a  few 
relevant  additions  at  several  points  and  some 
discussion  of  complainants'  chief  contentious, 
which  we  shall  add  at  the  end.  The  court 
below  states: 

"Pursuant  to  the  act  of  May  11,  1909  (P.  L. 
506),  the  commissioners  of  Allegheny  county,  on 
November  18,  1014,  presented  their  petition  to 
the  court  of  quarter  sessions  •  *  *  for  the 
construction  of  a  public  highway  tunnel.  In 
due  course,  the  case  came  before  the  grand  jury 
[as  required  by  the  act  of  1009,  supra],  which, 
on  December  31,  1914,  approved  the  project. 
Exceptions  were  filed  wherein,  inter  alia,  the 
constitutionality  of  the  act  [under  which  the 
proceedings  were  had]  was  denied.  After  argu- 
ment, the  court,  on  March  13,  1916,  dismissed 
the  exceptions  and  ordered  the  tunnel  to  be 
constructed.  Thereupon  the  commissioners  en- 
tered into  a  contract  with  Booth  &  Flinn,  Lim- 
ited, *  *  *  and  the  contractor  proceeded  with 
the  work.  June  18,  1915,  an  appeal  was  taken 
to  the  Superior  Court.    ♦    *    ♦    November  20, 

1915,  the  Superior  Court  affirmed  the  jiidgment. 
Allegheny  County  Commissioners'  Case,  61  Pa. 
Super.  Ct  591.  February  25,  1916,  an  appeal 
was  allowed  by  the  Supreme  Court     July  1, 

1916,  that  court  reversed  the  judgment  of  the 
Superior  Court  upon  the  single  ground  that  the 
act  of  Ma^  11,  1909,  was  unconstitutional  be- 
cause its  title  failed  to  indicate  the  legislative 
purpose.  •  •  »  County  Commissioners'  Peti- 
tion, 255  Pa.  88  [99  Atl.  225].  Prior  to  the  de- 
cision of  the  Supreme  Court  the  contractor  had 
done  work  to  the  value  of  about  $53,000. 

"By  an  act  approved  April  20,  1017  (P,  L. 
91),  the  Legislature  enacted  that  whenever  any 
county  had  [theretofore]  entered  into  a  contract 
or  contracts  for  the  construction  of  a  public 
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highway,  bridge,  br  tunnel,  and  the  same  had 
been  completed  in  whole  or  in  part,  but  [the 
county]  was  without  power  to  pay  for  the  work 
which  had  been  actually  done  [because  the  act 
under  which  such  work  was  done  had  Been  de- 
clared unconstitutional],  'now  by  this  pet  such 
contract  is  made  valid  and  binding  on  such 
county,  to  the  extent  only  that  such  work  and 
construction  was  done  or  made  prior  to  the  date 
on  which  said  act  was  declared  unconstitutional ; 
and  such  county  is  hereby  authorized  and  di- 
rected to  ascertain  and  pay  for  all  work  done 
and  materials  furnished,  under  the  terms  of  said 
contract,  to  the  party  or  parties  who  performed 
the  same.'  [The  act  continues:  'Such  work,  or 
such  part  thereof  aB  was  actually  done  at  the 
date  on  which  said  act  was  declared  unconsti- 
tutional, shall  be  paid  for  from  county  funds  out 
of  the  county  treasury,  at  the  prices  fixed  for 
the  payment  of  the  same  under  tne  terms  of  the 
contract  so  entered  into,  in  pursuance  to '  the 
terms  of  said  act.  Nothing  in  this  act  shall  be 
so  construed  as  to  make  valid  any  resolution 
or  contract  except  to  the  extent  that  work  was 
actually  done  and  performed  prior  to  the  date 
on  which  said  act  of  assembly  was  declared  un- 
constitutionaL'] 

"The  commissioners  ♦  *  •  have  approved 
the  claim  of  Booth  &  Flinn,  Limited,  for  the 
value  of  the  work  done ;  the  cotinty  controller 
is  about  to  draw  a  warrant  for  its  payment; 
and  the  county  treasurer  is  about  to  pay  the 
same  out  of  county  funds.  •  •  •  The  com- 
plainants; on  their  own  behalf  and  on  behalf  of 
all  other  taxpayers  who  may  intervene,  filed  this 
bill,  wherein  they  aver  that  the  act  of  April  20, 
1917  (P.  L.  91)j  ia  unconstitutional,  and  pray 
that  an  injunction  be  issued  forbidding  pay- 
ment of  the  claim.  •  *  ♦  The  defendants  de- 
murred to  the  bill. 

"The  complainants  aver  that  the  act  of  April 
20,  1917,  is  unconstitutional  because  it  is  local 
and  special  legislation,  contrary  to  article  3,  §  7, 
of  the  Constitution,  and  because  it  is  in  viola- 
tion of  article  3,  |  11,  and  article  9,  §  7,  of  the 
Constitution.  They  further  aver  that  [the  act 
under  attack  is  an  assumption  of  judicial  power, 
and  that]  ♦  ♦  •  payment  of  this  claim  will 
result  in  depriving  them  of  their  ^operty  in 
violation  of  article  1,  §  1,  [of]  the  Declaration 
of  Bights.  Finally,  uat  such  payment  will 
be  in  the  nature  of  a  gratuity  to  Booth  &  Flinn, 
Limited." 

[1 , 2]  The  opinion  sustaining  the  demurrer 
then  proceeds  as  follows: 

"Article  3,  |  7,  of  the  Constitution,  prohibits 
the   enactment    of    'any    local    or   special    law 

*  *    *    regulating     the    affairs     of    counties. 

♦  *  •  '  The  act  of  1917,  supra,  in  terms  ap- 
plies to  all  counties  in  the  state,  and  therefore 
It  is  presumptively  a  general  statute.  That 
but  one  county  happens  to  be  affected  by  its 
provisions,  even  if  such  be  the  fact,  Is  of  no 
moment.  Every  county  might  have  availed  it- 
self of  the  provisions  of  the  act  of  1909,  and 
that  but  one  did  so  is  a  mere  circumstance,  in 
no  way  affecting  the  generality  of  the  act  of 
1917.  ♦ '  •  *  The  act  does  not  authorize  a 
county  to  pay  any  one  a  specified  amount;  it 
gives  authority  to  pay  for  [work]  actually  done 
[in  any  and  all  instances  falling  within  the  reme- 
dial provisions  of  the  legislation].  The  amount 
[in  each  case]  must  be  ascertained  by  the  courts 
in  the  same  manner  as  they  dispose  of  an^  oth- 
er controversy.  There  happens  to  be  no  dispute 
as  to  the  amount  [in  the  present  case],  because 
there  is  no  averment  in  the  bill  which  raises  a 
question  of  that  kind.  In  our  opinion  this  is 
not  a  local  or  special  law."  Swartz  v.  Carlisle 
Boro.,  237  Pa.  473,  477,  85  Atl.  847,  Ann.  Cas. 
1914B,  458;  Carlstadt  National  Bank  v.  Bor- 
ough of  Hasbrouck  Heights,  83  N.  J.  Law,  383, 
386,  84  Atl.  1069 ;  State  ex  rel.  Board  of  Kdu- 
cation  v.  Brown,  97  Minn.  402,  404,  408,  416, 
422.  106  N.  W.  477,  5  L.  B.  A.  (N.  S.)  327. 


[3]  At  this  point,  we  may  add  to  the  vlewa 
Just  quoted  from  the  opinion  of  the  court 
below  that  Sample  v.  Pittsburgh,  212  Pa. 
533,  543,  544,  62  AU.  201,  cited  by  appellants, 
is  not  a  case  in  point.  There  It  was  perfect- 
ly apparent  that  the  act  assailed  was  Intend- 
ed to  apply  only  to  a  particular  locality,  for, 
as  pointed  out  in  that  case,  it  is  a  matter 
of  general  knowledge,  of  which  the  courts 
will  take  judicial  notice,  that  only  one  coun- 
ty In  the  state  contains  two  contiguous  cities 
"separated  by  a  stream."  Hence  it  is  to  be 
presumed  that  the  Legislature  acted  upon 
such  knowledge  and  intended  the  statute  in 
question  to  apply  to  that  one  county  alone. 
In  the  present  instance,  we  do  not  know  in 
how  many  parts  of  the  state  the  act  of  1917, 
supra,  may  apply,  and  it  cannot  be  presumed 
that  the  lawmakers  had  any  greater  knowl- 
edge upon  the  subject  than  we  possess,  or 
that  they  enacted  the  law  to  fit  any  special 
case.  Indeed,  all  presumptions  must  be 
drawn  in  favor  of  the  validity  of  the  act  and 
the  propriety  of  the  legislative  intention. 
Sugar  Notdi  Boro.,  192  Pa.  349,  355,  43  Atl. 
985;  Penna.  B.  B.  Co.  v.  Blblet,  66  Pa.  164, 
169,  5  Am.  Rep.  360;  Likins'  Petition  (No.  1) 
223  Pa.  456,  459,  460,  72  Atl.  858;  Common- 
wealth V.  Hyneman,  242  Pa.  244,  246,  247, 
88  Atl.  1015. 

[4]  The  numerous  cases  cited  in  State  ex 
rel.  Board  of  Education  v.  Brown,  supra, 
from  other  Jurisdictions,  show  how  loath 
the  courts  are  to  bold  curative  acts  to  be 
special  or  local,  legislation  when  they  are 
drawn  to  "apply  to  all  persons,  things  or 
subjects  affected  by  the  conditions  to  be  rem- 
edied," as  is  the  statute  now  under  consider- 
ation. 

[5]  The  court  below  goes  on  to  say: 

"Article  3,  {  11,-  of  the  Constitution,  pr<^b- 
its  Legislation  giving  extra  compensation  'to 
any  puolic  officer  •  •  ♦  or  contractor  after 
services  shall  have  been  rendered  or  contract 
made,'  or  'providing  for  the  payment  of  any 
claim  against  the  commonwealth  without  pre- 
vious authority  of  law.'  As  this  claim  is  not 
against  the  commonwealth,  the  latter  part  of 
the  section  has  no  application.  No  extra  com- 
pensation is  given  to  any  one  by  the  terms  of 
the  act  of  1917  *  •  ♦  and  the  claim  [at  bar] 
is  not  within  the  mischief  against  which  the 
above  provision  is  a  protection." 

The  correctness  of  these  views  will  be 
made  plain  hereinafter,  when  we  consider 
the  character  of  the  claims  provided  for  and 
the  nature  of  the  remedy  afforded  by  the  act 
of  1917,  supra. 

[6]  Further  on  the  opinion  states: 
"Article  9,  i  7,  of  the  Constitution  prohibits 
the  Legislature  from  authorizing  the  appropria- 
tion of  money  or  the  loaning  of  credit  by  a 
county  [city,  etc.]  to  any  corporation  or  indi- 
vidual; the  payment  of  the  present  claim  does 
npt  violate  that  section  in  any  sense." 

We  may  add  to  this  brief  quotation  that 
the  act  of  1917,  supra,  does  not  treat  the  ob- 
ligations with  which  it  deals  as  gratuities, 
such  as  contemplated  by  this  constitutional 
iDhibltion,  but  as  moral  obligations  that  have 
ceased  to  be  legal  ones  merely  because  of  de- 
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fects  In  the  statute  which  authorized  them. 
If  the  authority  for  payment  contained  In 
the  act  before  us  Is  a  violation  of  this  sec- 
tion  of  the  Constitution,  then  all  curative 
acts  and  ordinances  which  direct  or  authorize 
Iiayments  by  municipalities  for  work  done 
without  previous  authority  of  law  would  be 
void,  which  every  one  knows  not  to  be  the 
case.  We  mention  ordinances,  for,  of  course, 
municipalities  cannot  lawfully  do  those  things 
which  the  Legislature  is  prohibited  by  the  or- 
ganic law  from  authorizing  them  to  do ;  and 
section  5  of  the  act  of  May  23,  1874  (P.  L. 
230),  which  empowers  the  cities  of  the  com- 
moBwealth,  by  a  two-thirds  vote  of  their 
conncUs,  to  pass  ordinances  providing  for 
payment  of  honest  claims  against  them  in- 
curred "without  previous  authority  of  law," 
but  supportable  as  moral  obligations,  has 
more  than  once  been  upheld  In  practical  ap- 
plication by  this  court.  See  Vare  v.  Walton, 
236  Pa.  467,  469,  470,  84  Atl.  962;  Common- 
wealth V.  Walton,  236  Pa.  220,  84  Atl.  766; 
Cunningham  v.  Dunlap,  242  Pa.  341,  345.  80 
AU.  129. 

[7]  The  next  matter  enumerated  for  con- 
sideration is  briefly,  but  correctly,  disposed 
of  In  these  words: 

"The  payment  of  [the  present]  claim  will  not 
be  In  violation  of  article  1,  f  1,  of  the  Declara- 
tion of  Rights;  this  provision  relates  to  the 
acquisition,  possession,  and  protection  of  prop- 
erty. None  of  the  property  of  the  complainants 
wiU  be  taken  by  anytbin^^  proposed-  to  be  done. 
Tl^  have  no-  [special]  title  to  any  moneys  in 
the  county  treasury.  Therefore,  the  payment  of 
this  claim  cannot  in  any  event  deprive  them  of 
private  property." 

We  frequently  have  held  that  the  Legisla- 
ture may  lawfully  Impose  a  tax  to  pay  the 
expense  of  a  public  improvement  which  had 
been  made  under  invalid  authority,  and  that 
an  asB^sment  for  that  purpose  Is  not  a  tak- 
ing or  derivation  of  property  within  the 
meaning  of  the  Constitution.  If  power  to 
make  such  an  assessment  exists,  it  follows 
that  there  is  an  equal  right  to  pay  for  the 
improvement  from  moneys  in  the  public 
treasury  raised  by  general  taxation  or  other- 
wlsa  Schenley  v.  Allegheny,  36  Pa.  29,  57, 
78  Am.  Dec.  359 ;  Donley  v.  Pittsburgh,  147 
Pa.  348,  349,  23  Atl.  394,  30  Am.  St  Rep.. 
738;  New  Brighton  Boro.  v.  Blddell,  14  Pa. 
Super.  Ct  207,  211. 

[I]  The  opinion  of  the  court  below  deals 
as  follows  with  the  last  point  in  controversy: 

"Neither  is  this  act  of  1017  an  assumption 
by  the  Legislature  of  judicial  powers,  as  is  ar- 
gued by  the  complainants.  The  contract  to 
which  they  are  now  objecting  was  not  before 
the  court  in  the  previous  litigation,  except  in- 
cidentally. The  actual  controversy  was  as  to 
the  constitutionality  of  the  act  of  1909,  without 
regard  to  anything  that  had  been  done  there- 
mider.  Hence,  there  was  no  decision  upon  the 
contract  at  all.  Nothing  could  have  l>een  de- 
cided except  a  constitutional  question.  The  act 
of  1917  does  no  more  than  any  other  curative 
act.  It  effectively  authorizes  [within  the  re- 
strictions of  the  statute]  what  had  previously 
been  defectively  authorized,  and  there  is  no  at- 
tempt to  decide  any  judicial  question.  •  •  • 
The  act    *    *    *    Is  undoubtedly  curative  legis- 


lation; but  the  Legislature  Is  not  prohibited 
from  passing  such  acts,  if  the  power  to  enact 
the  [substance  of  the  prior]  defective  legislation 
exists.  If  there  was  suqh  authority^  that  which 
was  declared  invalid  may  be  validated  by  a 
subsequent  statute.  Donley  v.  Pittsburgh,  147 
Pa.  348,  349  [23  Aa  394,  30  Am.  St.  Rep.  7381. 
'The  authority  of  the  Legislature  to  ratify 
whatever  it  might  have  authorized  is  beyond 
question.'  Devers  v.  York  City,  150  Pa.  208 
[24  Atl.  668].  That  there  was  power  to  author-  . 
ize  counties  to  construct  highway  tunnels  with- 
in cities,  •  •  •  cannot  be  denied.  Indeed, 
in  the  decision  declaring  the  act  [of  1909,  snnraj 
unconstitutional,  the  Supreme  Court  says  [255 
Pa.  92,  99  AU.  226] :  'It  is  not  contended  that 
the  General  Assembly  lacked  authority  to  make 
these  radical  changes,  but  that  the  title  here 
in  controversy  is  not  sufficiently  clear  to  give 
notice  of  an  intention  so  to  do.'  County  Com- 
missioners' Petition,  255  Pa.  88  [99  AtL  225]. 
Thus  the  [curative]  act  of  1917,  supra,  is  with- 
in the  principle  above  enunciated." 

The  complainants  attack  practically  all  the 
above  quoted  views  and  conclusions  of  the 
court  below;  but  their  chief  contentions  cen- 
ter around  the  thought  that,  when  the  act 
of  1900,  supra,  was  before  us  on  the  former 
appeal  (255  Pa.  88,  99  AtL  225),  we  then 
adjudged  the  present  contract  invalid,  and 
therefore  the  Legislature  could  not  subse- 
quently enact  a  law  declaring  to  the  contrary, 
without  unduly  encroaching  upon  judicial 
prerogatives;  and  they  argue  that  the  act 
of  1917,  supra,  is  such  an  encroachment. 
This  position  is  faulty  for  two  reasons.  In 
the  first  place,  while  the  effect  of  our  former 
adjudication  was  to  render  ineffectual  the 
tunnel  contract  here  involved,  yet  that  mat- 
ter was  not  then  In  litigation,  and  we  passed 
no  direct  judgment  thereon.  Next,  the  act 
of  1917,  stipra,  does  not  attempt  or  even  pre- 
tend to  validate  the  contracts  therein  re- 
ferred to,  in  the  sense  of  making  them  effec- 
tive, or  establishing  them  as  subsisting  bind- 
ing obligations,  according  to  their  tenor,  nor 
does  the  act  undertake  to  declare  the  proceed- 
ings underlying  sudi  contracts  legal,  after 
we  had  rul.ed  otherwise;  on  the  contrary, 
the  legislation  In  question  is  based  upon  a 
recognition  of  the  nonenforceabillty  of  these 
contracts,  they  being  treated  therein  as  mere 
moral  obligations,  and  the  whole  statute  Is 
drawn  upon  the  theory  that  the  relief  there- 
by afforded  is  made  necessary  by  the  illegal- 
ly of  the  before-meutlohed  prior  legislation 
and  all  proceedings  thereunder.  True,  at  one 
point,'  It  does  state  that  the  contracts  are 
made  "valid  and  binding,"  but  this  language 
is  immediately  qualified  by  the  remedial  or 
curative  imrt  of  the  statute,  which  provides 
that  recovery  thereimder  can  be  bad  <»ly 
for  work  done  before  the  unconstitutionality 
of  the  former  legislation,  upon  which  these 
contracts  rest,  was  established,  and  that,  as 
quoted  hereinbefore,  "nothing  in  this  act  shall 
be  so  construed  as  to  make  valid  any  «  •  * 
contract  except  to  the  extent  that  work  was 
actually  done  and  performed  prior  to  the  date 
on  which  said  [legislation]  was  declared  ua- 
constitutionaL"  In  other  words,  the  essence 
of  law  under  attack  Is  simply  a  legislative 
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recognition  that,  when  in  any  instance  pub- 
lic work  of  the  character  described  In  the 
statute  shall  have  been  done  under  a  con- 
tract having  the  color  of  validity,  by  reason 
of  its  authorization  by  the  act  ot  assonbly, 
and  such  act  shall  subsequently  be  declared 
unconstitutional,  these  circumstances  shall 
give  rise  to  a  moral  obligation,  by  virtue  of 
which  the  statute  requires  the  county  which 
ordered  the  work  In  question  to  fulfill  its 
promise  of  payment  to  the  extent  of  any 
actual  performance  of  the  contract,  up  to 
the  time  that  operations  thereunder  were 
brought  to  a  stop  by  the  adjudication  of  the 
invalidity  of  the  prior  authoritative  legisla- 
tion. Briefly  stated,  the  act  of  1917,  supra, 
merely  turns  into  enforceable  demands  what 
the  Legislature  in  its  wisdom  saw  fit  to  con- 
sider moral  obligations.  This  course  has  been 
countenanced  repeatedly  as  curative  legisla- 
tion; and,  in  the  present  instance,  it  is  far 
from  declaring  the  class  of  contracts  referred 
to  in  the  act  before  us  to  be  valid,  subsisting, 
legal  obligations,  to  be  enforced  according  to 
their  tenor,  which,  of  course,  the  Legislature 
could  not  do  without  effectually  remedying 
the  faulty  foundation  upon  which  they  rest. 

[9]  The  complainants  contend,  however, 
that  to  make  the  act  of  1917,  supra,  curative 
legislation,  in  the  proper  legal  sense  of  that 
terra,  the  present  statute  would  have  to  cor- 
rect the  errors  of  the  prior  authorizing  act, 
which  was  declared  unconstitutional;  and, 
as  a  prerequisite  to  any  recovery,  even  of 
money  earned  before  the  declaration  of  the 
Invalidity  of  the  other  statute,-the  contractors 
would  have  to  proceed  with  their  work  on  a 
new  and  valid  authorization  under  a  curative 
act  so  drawn.  Notwithstanding  the  able  ar- 
gument of  counsel  for  appellants,  as  already 
Indicated,  we  do  not  sustain  these  conten- 
tions. No  matter  how  much  support  therefor 
may  be  found  in  other  jurisdictions,  they 
are' not  in  accord  with  the  trend  of  authority, 
particularly  In  Pennsylvania;  for,  in  several 
instances,  we  have  upheld  the  validity  of 
curative  legislation  practically  like  that  now 
under  attack. 

Donley  v.  Pittsburgh,  147  Pa.  349,  23  Atl. 
394,  30  Am.  St.  Rep.  738,  is  cited  by  appel- 
lants as  an  adjudication  upon  curative  legis- 
lation correct  in  form ;  but  It  might  better 
have  been  relied  upon  by  the  appellees,  Jor  an 
examination  shows  that  the  act  in  that  case 
(May  16,  1891,  P.  L.  71)  expressly  validates 
and  gives  a  right  of  recovery  for  improve- 
ments already  made  under  old  and  void  legis- 
lation; and,  as  a  matter  of  fact,  the  proceed- 
ings there  were  to  collect  under  the  curative 
act  for  work  which  had  been  completed  under 
a  void  statute.  There,  as  noted  In  the  opin- 
ion of  this  court,  certain  public  improve- 
ments were  made  under  legislation  which 
was  subsequently  declared  unconstitutional. 
"This  left  the  city  •  ♦  •  without  the 
power  to  collect  •  •  •  the  cost  of  the 
* .  •  •  improvemwits  completed  and  in 
course  of  construction,"  and  the  statute  at- 


tacked was  passed  to  remedy  this  difficulty. 
The  opinion  in  that  case  then  states: 

"It  was  urged  that  this  [curative]|  act  does 
not  apply,  because  the  improvementa  in  question 
were  made  under  void  acts  of  assembly,  and 
without  any  authority  whatever.  If  they  had 
been  made  under  competent  authority,  or  a.  valid 
act  of  assembly,  there  would  have  been  no  need 
of  this  curative  legislation.  The  work  having 
been  done  under  void  authority,  and  the  prop- 
erty owners  having  received  the  benefits  of  the 
street  improvements,  the  Legislature  had  the 
clear  right  to  legalize  what  it  might  previously 
have  ordered.  That  the  Legislature  has  the 
power  to  pass  such  remedial  legislation  is  set- 
tled by  abundant  authority." 

If  the  lawmaking  body  has  the  right  to  en- 
force payment  by  property  owners  of  claims, 
such  as  the  one  involved  in  this  Donley  Case, 
and  we  there  decide  it  has  such  right,  it  has 
equal  power  to  authorize  payment  by  the 
counties  of  claims  for  work  done  in  and  about 
attempted  public  improvements,  as  ordained 
by  the  statute  before  ni  In  the  present  case. 
'  Another  and  perhaps  even  stronger  author- 
ity for  the  appellee  than  the  Donley  Case  is 
Chester  City  v.  Black,  132  Pa.  568,  19  AtL 
276,  6  L.  R.  A.  802.  There  a  pubUc  improve- 
ment had  been  made  under  and  by  virtue  of 
legislation  which  was  subsequently  declared 
to  violate  the  Constitution.  An  act  (May 
23,  1889,  P.  L.  272)  "was  passed  to  meet  this 
difficulty."  It  provides  for  the  assessment 
of  the  cost  of  work  done  under  prior  void 
statutes,  and  is  expressly  entitled,  "An  act 
authorizing  assessments  and  reassessments 
for  the  costs  of  local  improvements  already 
made  or  in  process  of  completion.  *  •  ♦  >» 
Xo  provision  is  therein  made  for  continuing 
or  completing  work  already  started  under 
void  acts,  the  curative  statute  being  con- 
cerned entirely  with  the  method  of  paying 
and  recovering  for  work  already  done.  'The 
defendant  was  assessed,  under  the  curative 
act,  for  part  of  the  cost  of  an  improvement 
which  bad  been  authorized  and  completed 
under  the  void  act  He  resisted  payment  on 
the  ground  that  the  curative  act  was  uncon- 
stitutional. We  held  that,  the  original  au- 
thorization and  proceedings  for  the  collection 
of  the  assessment  being  abortive,  since  the 
Legislature  had  power  to  authorize  the  work 
and  assessment,  the  curative  act  was  valid, 
and  recovery  could  be  had  thereunder.  Thus 
it  may  be  seen  that.  In  the  case  just  cited, 
the  defects  in  the  void  statutes  were  not  at- 
tempted to  be  cured  by  the  remedial  act,  but 
work  done  under  the  prior  legislation  was 
ratified  and  provision  made  for  the  assess- 
ment and  collection  of  the  cost  thereof. 

[10]  The  theory  upon  which  curative  acts 
of  the  nature  of  the  one  now  before  us  have 
been  sustained  is  briefiy  thl»:  Where  the 
Legislature  has  power  to  enact  the  substance 
of  the  matter  covered  by  a  statute  which 
has  been  declared  void  because  unconstitu- 
tional in  form  (as  in  the  case  at  bar),  it  may 
subsequently  ratify  and  make  legal  anything 
done  under  the  prior  void  legislation  which 
it  might  previously  have  authorized  in  due 
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form.  Deven  v.  York,  150  Pa.  208,  213,  24 
AH.  668. 

In  oar  mrevious  case  (255  Pa.  88,  99  Atl. 
225),  we  decided  the  act  of  1909,  supra,  un- 
constltutloDal  because  of  defects  in  title;  tbea 
the  act  of  1917,  supra,  was  passed,  saying 
tbat,  where  Improrements  had  been  made  un- 
der the  void  act  In  question,  the  county  af- 
fected shall  pay  the  price  of  such  portion 
thereof  as  was  completed  up  to  the  time  the 
work  was  brought  to  a  stop  by  the*declara- 
tlon  of  the  invalidity  of  the  prior  legislation. 
It  being  within  the  power  of  the  lawmaking 
body,  in  due  and  proper  form,  originally  to 
have  authorized  the  work  in  question,  there 
can  be  no  doubt  of  the  Legislature's  tight 
subsequently  to  ratify  what  it  might  have 
previously  authorized,  and  this  it  does  by  the 
act  now  before  us. 

In  addition  to  the  authorities  already  di- 
ed, on  the  general  subject  in  hand,  see,  also, 
Marshall  Avenue,  213  Pa.  516,  62  Atl.  1085; 
Melick  V.  Wllllamsport,  162  Pa.  408,  29  Att. 
*17;  Bailey  v.  Philadelphia,  167  Pa.  569, 
573,  31  Atl.  925,  46  Am-  St  Rep.  691;  Bader 
V.  Union  Township,  39  N.  J.  Law,  509,  519, 
•520.  As  to  Kreusler  v.  McKees  Rocks  School 
District,  256  Pa.  281,  100  Atl.  821,  it  Is  suffi- 
cient to  say  the  facts  there  are  essentially 
different  from  those  at  bar,  and  our  decision 
in  that  case  rests  upon  rules  of  law  not  here 
involved;  the  two  cases  in  no  sense  conflict 
with  each  other.  The  other  Pennsylvania 
cases  dted  by  appeliants  do  not  rule  the 
prpsent  one. 

The  assignment  of  error  is  overruled  and 
the  decree  affirmed,  at  the  cost  of  appellants. 


BOWMAN  T.  BERKEY  et  aL, 

(Supreme  Conrt  of  Pennsylvania.     Jan.  7, 
1918.) 

1.  Appkai,  and  Ebbob  «=9982(1)  —  OrawiNO 
Judgment— (Revibw. 

On  app<>al  from  an  order  making  absolute 
a  rule  to  show  cause  why  a  judgment  entered 
atntinst  a  defendant  ander  a  warrant  of  attor- 
ney contained  in  a  note  ahonld  not  be  opened, 
the  question  is  whether  the  court's  action  was 
a  proper  exercise  of  its  discretion  under  the  evi- 
dence produced. 

2.  AXTEBATION   OF  INSTRUMENTS  €=»8  —  ADDI- 
TION  OF  Sbal— Note— "Material  Alteba- 

TION." 

The  addition  of  a  seal  after  the  signature 
of  the  maker  of  a  note  is  such  a  material  alter- 
ation as  will  avoid  the  instrument. 

[Ed.  Note.— FV>r  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Mate- 
rial Alteration.] 

3.  ALTERATION    OF    InSTBUMENTS    <8=S3ll(2)    — 

Altebation  bt  Third  Person— Effect. 
An  alteration  of  an  instrament  by  third  per- 
son without  the  knowledge  or  consent  of  the 
parties  thereto  cannot  affect  the  holder's  right, 
nor  impair  the  effect  of  the  instrument  iu  its 
original  form. 

4.  JtiDOMENT  ®=568(5)— Opening  Judgment — 
Bdbdbn  of  Pboof. 

In  a  proceeding  to  open  a  judgment  on  a 
note  defendant's  evidence,  showing  an  alteration 


subsequent  to  the  execution  of  the  note,  is  suf- 
ficient to  meet  the  burden  of  making  a  good  de- 
fense by  evidence  sufficient  to  justify  submission 
to  the  jury  and  to  sustain  a  verdict  for  defend- 
ant if  found  by  the  jury. 

5.  Alteration  of  Instruments  €=»27(1)  -^ 
Presumption  and  Burden  of  Proof. 

When  an  erasure,  alteration,  or  interlinea- 
tion annears  on  the  face  of  an  instrument,  there 
is  primarily  a  presumption  in  favor  of  inno- 
cence, and  that  the  change  was  made  before  exe- 
cution, and  if  the  alteration  is  not  beneficial  to 
the  part^  offering  the  writing,  or  if  it  is  oppos- 
ed to  his  interest,  or  if  made  with  the  same 
pen  and  ink  and  in  the  same  handwritijij:  as  the 
body  of  the  writing,  the  presumption  remains 
unchanged,  but  if  the  alteration  is  of  a  material 
part  and  is  beneficial  to  the  party  offering  the 
writing,  or  if  there  is  a  change  on  tlie  face  of 
the  instrument  which  appears  suspicions,  the 
presumption  disappears,  and  the  burden  is  on 
the  party  offering  the  writing  to  explain  the  al- 
teration to  the  satisfaction  of  the  jury. 

6.  Alteration  of  Instruments  €=>8^Mate- 
riality — Seal. 

An  alteration  of  a  note  after  execution  by 
attaching  a  seal  so  as  to  prevent  the  running 
of  the  statutes  of  limitations  applicable  to  an 
unsealed  note  is  a  material  alteration. 

7.  Alteration  of  I.vsthuments  €=29— Note 
—Question  fob  Jubt. 

On  a  petition  to  open  a  Judgment  on  a  note 
entered  under  a  warrant  of  attorney  contained 
in  a  note  on  the  ground  that  the  word  "seal" 
after  the  name  of  a  maker  had  been  added  after 
its  execution,  evidence  held  insufficient  to  meet 
plaintiff's  burden  of  satisfactorily  explaining 
the  alteration. 

8.  Alteration  of  Instruments  ®=»30— Par- 
ty Makino  Alteration  —  Question  fob 
Jubt. 

In  such  casei  heid  on  the  evidence  that  the 
question  by  whom  the  seal  was  added,  whether 
by  the  maker  or  another  either  with  or  without 
his  authority,  was  for  the  jury. 

9.  Judgment  <»sM}8(2)— Striking  oft  Judg- 
ment— Irbeoulabitt. 

A  judgment  can  be  stricken  off  only  for  ir- 
regularities appearing  on  the  face  of  the  record, 
and  the  mere  fact  that  the  word  "seal"  on  a 
note,  which  was  the  basis  of  the  judgment,  was 
in  a  different  handwriting,  and  was  apparently 
written  after  the  execution  of  the  note,  wag 
not  an  irregularity  warranting  the  striking  of 
the  judgment. 

10.  Judgment  «=»384— Ofrnimg  Judgmbnt— 
Rule. 

A  rule  to  show  cause  why  a  judgment  enter- 
ed against  defendant  should  not  be  opened  might 
be  treated  as  one  to  open  the  judgment. 

11.  Judgment  «=>67(3)— Opening  Judgment 
— I^ciraa 

Where  a  judgment  against  defendant  under 
a  warrant  of  attorney  contained  in  a  note  was 
entered  November  5,  1914,  and  a  rule  to  strike 
off  the  judgment  was  taken  on  November  28th 
following,  and  was  discharged  September  6, 
1916,  and  a  petition  to  open  the  judgment  was 
filed  September  14,  1916,  there  was  no  laches 
on  the  part  of  the  defendant. 

Ai^peal  from  Court  of  Common  Pleas,  Cam- 
bria County. 

Petition  by  Polly  A.  Bowman  against  Jer- 
ry Berkey  and  another.  Judgment  for  plain- 
tiff, and  from  an  order  making  absolute  a 
rule  to  show  cause  why  the  judgment  should 
not  be  opened,  plaintiff  appeals.     Affirmed. 

Argued  before  BROWN,  C.  J.,  and  MES- 
TRBZAT,  potter,  STEWART,  MOSCH- 
ZISKEB,  FRAZER,  and  WALLING,  JJ. 
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Prank  P.  Barnbart  and  Morgan  W.  Evans, 
both  of  Johnstown,  for  appellant.  Harry 
Doerr  and  Tillman  K.  Saylor,  both  of  Johns- 
town, for  appellees. 

FRAZEB,  J.  [1]  The  court  below  made  ab- 
solute a  rule  to  show  cause  why  Judgment 
entered  against  defendant  under  a  warrant 
of  attorney  contained  in  a  note  should  not 
be  evened.  Plaintiff  appealed.  The  question 
for  our  determination  is  whether  or  not  the 
action  of  the  court  was  a  proper  exercise  of 
its  discretion  under  the  evidence  produced. 
Kelber  y.  Pittsburgh  National  Plow  Co.,  146 
Pa.  486,  23  Atl.  335;  Wri«ht  v.  Linhart,  243 
Pa.  221,  89  Atl.  973. 

Under  date  of  April  1,  1908,  Franklin  B. 
Ott,  Jef-ry  Berkey,  and  W.  S.  Erise  executed 
a  note  to  plaintiff  for  |2,500,  payable  to  the 
order  of  plaintiff  and  containing  a  warrant 
of  attorney  to  confess  Judgment,  ending  with 
the  words,  "Witness  our  hand  and  seal"  and 
followed  by  the  signatures  of  the  above- 
named  persons.  The  petition  to  open  the 
judgment  alleged  a  material  alteration  to  the 
note  since  its  execution  by  the  addition  of  the 
word  "seal"  after  the  name  of  Krise.  Tliis 
was  denied  in  the  answer,  and,  in  the  deposi- 
tions taken  under  the  rule,  Krise  testified  the 
word  "seal"  was  not  on  the  paper  opposite  his 
name  at  the  time  of  affixing  his  signature, 
and  had  been  added  since  without  Ills  knowl- 
edge, or  consent.  The  testimony  of  other  wit- 
nesses, tending  to  corroborate  Krise,  was  in 
effect  that  an  inspection  of  the  writing  and 
the  condition  of  the  ink  Indicated  the  addi- 
tion of  the  word^  "seal"  subseauent  to  the 
signing  of  the  note  and  about  the  time  of  en- 
tering Judgment,  and,  further,  that  the  word 
"seal"  was  not  in  the  handwriting  of  Krise. 

Plaintiff  denied  the  seal  was  placed  on  the 
note  subsequent  to  its  execution  by  her  or  by 
any  person  at  her  request  or  on  her  l>ehalf, 
stating,  however,  her  Inability  to  say  wheth- 
er the  seal  was  there  at  the  time  Krise  at- 
tached his  signature.  Plaintiff's  husband, 
who  transacted  business  for  her  and  saw  the 
note  executed,  also  admitted  not  knowing 
whether  a  seal  appeared  opposite  the  name 
of  Krise  at  the  time  he.  signed  or  whether 
the  latter  added  it,  but  testified  the  note  with 
the  seal  appeared  to  be  in  the  same  condition 
as  when  signed  by  the  parties,  and  he  knew 
nothing  of  the  alleged  alteration,  and  did 
not  authorize  any  one  to  make  or  change  the 
obligation  In  any  respect 

[2,  3]  Although  the  addition  of  a  seal  after 
the  signature  of  the  maker  of  a  note  la  such 
a  material  alteration  as  will  avoid  the  instru- 
ment (Biery  v.  Haines,  5  Whart  563),  it  is, 
however,  a  familiar  rule  of  law  that  an  alter- 
ation by  a  third  person,  without  the  knowl- 
edge or  consent  of  the  parties  to  the  writing, 
cannot  in  any  way  affect  the  holder's  right, 
nor  impair  the  effect  of  the  instrument  in  its 
original  form.   Kountz  v.  Kennedy,  63  Pa.  187, 


3  Am.  Rep.  541;   Bobertson  ▼.  Hay,  01  Pa. 
242. 

[4]  While  in  a  proceeding  to  opeU  a  Judg- 
ment evidence  given  by  defendant,  showing 
alteration  subsequent  to  execution  of  the  In- 
strument upon  which  the  Judgment  is  based, 
is  ample  to  meet  the  burden  imposed  by  law 
upon  him  to  make  a  good  defense  by  evidence 
sufficient  to  justify  submission  to  the  Jury 
and  to  sustain  a  verdict  for  defendant,  if  so 
found  by  the  Jury,  it  is  contended  here  tliat 
the  uncontradicted  testimony  of  plaintiff  and 
her  witnesses,  to  the  effect  that  the  addition 
of  the  seal  was  not  made  by  her  or  by  any 
one  for  her,  at  her  request,  shifted  to  defend- 
ant the  biu-den  of  showing  who  was  responsi- 
ble for  its  presence  on  the  note. 

[t,  I]  The  rule  in  this  class  of  cases  is  tliat 
when  an  erasure,  alteration,  or  interlineation 
appears  on  the  face  of  an.  instrument,  there 
Is  primarily  a  presumption  in  favor  of  inno- 
cence and  that  the  change  was  made  l>efore 
execution.  Simpson  v.  Stackhouse,  9  Pa.  186, 
49  Am.  Dec  564;  Bobinson  v.  Myers,  67  Pa. 
9.  If  the  alteration  does  not  appear  to  be 
beneficial  to  the  party  offering  the  writing, 
or  if  it  is  opposed  to  his  interest,  or  if  made 
with  the  same  pen  and  ink  and  in  the  same 
handwriting  as  the  body  of  the  writing,  this 
presumption  remains  unchanged.  I'f,  how- 
ever, the  alteration  Is  of  a  material  part  and 
is  beneficial  to  the  party  offering  the  writing, 
or  if  there  is  a  change  on  the  face  of  the  in- 
strument which  appears  suspicious,  the  pre- 
sumption disappears,  and  the  burden  is  on 
the  party  offering  the  writing  to  explain  the 
alteration  to  the  satisfaction  of  the  Jury. 
Henry's  Penna.  Trial  Ev.  p.  184,  {  197,  and 
cases  cited.  In  the  present  case  the  alleged 
alteration  is  material  and  beneficial  to  the 
party  (Bering  it,  as  the  seal  prevents  the  run- 
ning of  the  statute  of  limitations  as  applica- 
ble to  an  unsealed  note.  According  to  the 
testimony  of  defendant,  the  addition  is  in  a 
different  handwriting,  and  was  made  at  a 
time  subsequent  to  the  signing  of  the  paper. 

[7,1]  WhUe  plaintiff  does  not  admit  the 
subsequent  alteration,  defendant's  testimony 
is  not  directly  denied,  plaintiff  merely  dis- 
claiming all  knowledge  of  the  matter,  con- 
tenting herself  with  the  statement  that  no 
alteration  was  made  by  her  or  for  her  with 
her  authority.  Such  testlmMiy  is  wholly  in- 
sufficient to  enable  the  court  to  say  as  matter 
of  law  that  she  has  met  the  burden  and  sat- 
isfactorily accounted  for  the  altered  condi- 
tion of  the  writing.  As  the  evidence  at  pres- 
ent stands,  the  real  dispute  in  the  case  is  not 
so  much  as  to  the  fact  of  adding  the  seal  as 
by  whom  added,  that  is,  by  Krise  or  by  some 
other  person,  either  with  or  without  his  au- 
thority, and  this  question  is  one  of  fact  for 
the  jury.  Martin  v.  Kline,  157  Pa.  473,  27 
Atl.  753.  Under  these  circumstances,  the 
court  did  not  abuse  its  discretion  in  opening 
the  Judgment. 

[i]  There  is  no  merit  in  the  contentloB  that 
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the  petition  to  open  was  res  adjudlcata  of  the 
question  Involved  because  of  the  dismissal 
of  a  prevloas  rule  taken  to  strike  off  the 
Judgment.  A  Judgment  can  be  stricken  off 
only  for  irregularities  appearing  on  the  face 
of  the  record.  In  the  present  case,  assuming 
the  seal  is  in  a  different  handwriting,  and 
appeared  on  Its  face  to  have  been  written  sab- 
sequent  to  the  other  signatures,  this  Is  not 
an  irregularity  warranting  the  striking  off 
of  the  Judgment.  The  seal  may  have  been 
written  by  a  third  person  before  the  note  was 
signed  or  subsequently  added  with  the  con- 
sent of  all  the  parties.  Therefore,  no  ade- 
quate reason  exists  for  making  absolute  that 
rule. 

[10]  While  It  Is  true  the  court  might  have 
treated  the  rule  as  one  to  open  Judgment  and 
proceeded  accordingly  (Williams  v.  Notopo- 
los,  247  Pa.  554,  93  Atl.  610),  it  was  not  bound 
to  do  so,  and,  in  absence  of  a  motion  to 
amend,  made  by  defendant,  the  rule  was 
properly  discharged,  and  such  order  is  not  In 
any  sense  a  decision  on  the  merits  pleadable 
In  bar  of  the  present  proceedings. 

[11]  Nor  can  we  agree  with  the  contention 
that  defendant  was  guUty  of  ladies  in  tak- 
ing the  present  rule.  Judgment  was  entered 
Nov«nber  6, 1914,  and,  on  'November  28th  fol- 
lowing, a  rule  was  granted  to  show  cause 
why  the  first  rale  should  not  be  stricken  from 
the  record,  which  rule  was  discharged  Sep- 
tember 6,  1916,  and  September  14,  1016,  a 
petition  to  open  Judgment  was  entered,  and 
rule  granted  thereon.  This  state  of  the  rec- 
ord does  not  tadicate  laches  on  the  part  of 
defendant 

The  Judgment  of  the  court  bdow  is  af- 
firmed. 


PUIXJINITI  V.  DIAMOND  COAL  &  COKE 
CO. 

(Supreme  Court  of  Pennsylvania.     Jan.  7, 
1918.) 

1.  Appeai.  ano  Ebbor  «=>977(1)— Discbetion 
OF  Tbial  Court— Motion  fob  New  Tbial. 

A  motion  for  a  new  trial  is  an  appeal  to 
the  trial  conrf  s  discretion,  and  its  action  there- 
on is  reviewable  by  the  Supreme  Court  only  as 
it  can  be  made  to  appear  that  the  trial  court's 
action  was  a  clear  abuse  of  that  discretion. 

2.  New  Trial  «=»5S  —  Oboundb  —  Impbdpkb 

iKFLtnCncX   TJFON    WlTNESSBS. 

Where  a  trial  conrt  is  convinced  that  a 
verdict  has  been  obtained  through  improper  influ- 
ence npon  witnesses,  it  la  not  only  its  right,  but 
its  duty.  In  the  interest  of  public  justice,  to 
order  a  retrial. 

Appeal  from  Coort  of  Common  Pleas, 
Washington  County. 

Trespass  to  recover  damages  for  personal 
injury  by  George  Fulglnltl  against  the  Dia- 
mond Coal  &  Coke  Company.  Verdict  for 
defendant,    and   from   an   order  granting  a 


new  trial,  defendant  appeals.    AfDrmed,  and 
appeal  dismissed. 

Argued  before  BROWN,  C.  J.,  and  MES- 
TREZAT,  STEWART.  FRAZER,  and  WAI/- 
LING,  JJ. 

W.  S.  Dalzell  and  H.  A.  Jones,  both  of 
Pittsburgh,  for  appellant  Rufus  S.  Marri- 
ner  and  James  A.  Wiley,  both  of  Washing- 
ton, Pa.,  for  appellee. 

STEWART,  J.  The  action  of  the  trial 
court  in  conditioning  its  grant  of  a  new  trial 
on  refusal  by  defendant  to  pay  into  court 
the  sum  of  $1,000  to  use  of  plaintiff,  in  sat- 
isfaction of  all  his  claims  and  demands,  the 
costs  to  be  first  deducted  thereout  is  not 
free  from  criticism ;  but  that  is  now  all  pass- 
ed, and  calls  for  no  further  reference,  since 
the  defendant  declined  to  accept  the  terms, 
and  consequently  no  injury  has  resulted  to 
It  in  consequence  Of  the  action  taken.  The 
trial  court  expressly  and  distinctly,  in  the 
opinion  filed  refusing  a  bill  of  exceptions  to 
the  preliminary  decree  complained  of,  bases 
Its  action  in  granting  a  new  trial  on  the 
ground  that  one  of  the  plaintiff's  witnesses 
had  been  "improperly  influenced  to  testify 
as  he  did  at  the  trial,"  and  states  further 
that  the  interlocutory  decree  whs  intended 
merely  as  a  condition  on  which  the  defend- 
ant could  avoid  the  new  trial  which  the 
court  had  determined  the  plaintiff  was  enti- 
tled to  for  the  reason  above  stated,  thus 
making  It  plainly  evident  that  it  was  upon 
the  one  consideration  above  mentioned  that 
the  new  trial  was  ordered,  and  that  alone. 
We  see  no  error  In  this. 

[1]  A  moti(«  for  a  new  trial  Is  always  an 
appeal  to  the  discretion  of  the  trial  court 
and  the  action  thereon  Is  reviewable  by  us 
only  as  it  can  be  made  to  appear  that  the 
court's  action  was  a  clear  abuse  of  that  dis- 
cretion. Here  the  court  asserts  as  a  fact 
that  a  witness  for  the  j;>laintlff  had  been  im- 
properly Influenced  to  testify  as  he  did.  The 
testimony  in  the  case  Is  not  before  us,  and 
we  have  no  way  of  determining  to  what  ex- 
tent the  testimony  of  the  witness  was  a  de- 
parture from  his  previous  declarations ;  nor 
is  it  material  that  we  should  be  further  in- 
formed. It  is  enou^  to  know  that  to  the 
mind  of  the  court  the  witness  Ikad  been  im- 
properly influenced. 

m  We  have  no  hesitancy  in  saying  that 
whenever  a  trial  court  Is  convinced  that  a 
verdict  has  been  obtained  through  improper 
influence  exerted  upon  witnesses,  it  Is  not 
only  the  right  but  it  is  the  duty  of  the  court, 
in  the  Interest  of  public  Justice,  to  order  a 
retrial  of  the  case.  And  that  was  the  case 
here,  as  the  record  before  us  shows. 

The  order  granting  a  new  trial  is  affirm- 
ed and  the  appeal  dismissed. 
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PITTSBURGH  BLOCK  COAL  CO.  v.  OLI- 
VER COAL  CO.  et  al. 

(Supreme  Court  of  Pennsylvania.    Jan.  7, 1918.) 

1.  Mines  and  Minkbau  4s»70(6)— Action— 
1'i.eadings— evidewcb. 

In  an  action  by  a  lessor  of  coal  lands  on  a 
joint  bond  given  by  the  lessee  as  principal  and 
by  a  surety  company  conditioned  to  pay  royalty 
upon  coal  actually  mined,  plaintiffs  amended 
statement  of  claim,  alleging  that  beginning  in 
May,  1912,  and  ending  in  January,  1914,  the 
lessee  mined  and  removed  a  certain  amount  of 
coal  for  which  it  was  indebted  in  a  certain  sum, 
part  of  which  had  been  paid,  leaving  a  certain 
balance  due,  was  properly  admitted,  where  the 
averments  thereof  were  not  sufficiently  denied 
in  the  affidavit  of  defense, 

2.  Minks  and  Minebau  9=»70  (6)— Action- 
Question  FOB  JUBT. 

In  such  case  the  concludveness  of  a  receipt 
Siven  by  the  lessor  to  its  president  as  trustee  for 
the  application  of  certain  insurance  money  up- 
on the  balance  of  the  royalty  for  November, 
1912,  was  for  the  jury. 

3.  Judgment  «=»199(1)— New  Tbiai;  iS=>76(3) 
— Motion   fob  Judgment  Non   Obbtantk 

VEBEDICTO— COBBKCTION  OF  VkbDIGT. 

In  snch  caae,  it  could  not  be  successfully 
contended  on  a  motion  for  judgment  non  ob- 
stante veredicto  that  the  receipt  was  in  full  for 
all  coal  mined  during  November,  1912,  and  that 
the  verdict  included  $500  for  royalty  on  coal 
mined  in  that  month,  and  was  to  that  extent 
erroneous,  where  the  record  did  not  clearly 
show  that  the  jury  included  such  item  in  their 
verdict,  and  if  the  jury  had  included  it,  the 
proper  method  for  correcting  the  verdict  was 
by  a  motion  for  a  new  trial. 

4.  Tbiai,  #s=»255(1)— Rjiquest  —  Failubb  to 
Insteuct. 

In  such  case,  defendant  could  not  complain 
that  the  trial  court  did  not  sufficiently  instruct 
the  jury  as  to  the  effect  to  be  given  to  the  re- 
ceipt, where  such  question  was  not  raised  by 
defendants  upon  the  trial. 

A{>peal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  of  assumpsit  by  the  Pittsburgh 
Block  Coal  Company  against  the  Oliver  Coal 
Company  and  the  Maryland  Casualty  Compa- 
ny. Verdict  and  Jud^ent  for  plaintiff,  and 
defendants  am>eaL    Affirmed. 

Argued  before  BROWN,  O.  J.,  and  POT- 
TER, MOSCHZISKKiR,  FRAZER,  and  WAL- 
LING, JJ. 

Arthur  E.   Young  and  Johnston  &  Rose, 

all  of   Pittsburgh,   for  appellants.  W.  A. 

Griffith    and    Ralph    Strawbrldge,  both    of 
Pittsburgh,  for  appellee. 

POTTKK,  J.  [1,  J]  This  was  an  action  of 
assumpsit,  brought  by  the  Pittsburgh  Block 
Coal  Company,  against  Oliver  Coal  Company 
and  Maryland  Casualty  Company  to  recover 
upon  a  bond  given  by  defendants,  as  princi- 
pal and. surety  respectively,  to  plaintiff.  The 
condition  of  the  bond  required  faithful  per- 
formance, by  the  Oliver  Coal  Company,  of 
the  terms  of  a  lease  for  certain  coal  property, 
and  payment  of  the  royalty  upon  coal  ac- 
tually mined  therefrom.  In  Its  amended 
statement,  plaintiff  claimed  a  balance  of  $2,- 


416.10  for  unpaid  royalties  on  coal  actually 
mined  under  the  lease  by  defendant  Lia- 
bility was  denied  upon  the  ground  that  alt 
royalty  upon  coal  actually  mined  had  been 
paid,  and  certain  other  defenses  were  get  up, 
with  which  we  are  not  here  concerned,  as 
they  are  not  included  in  the  statement  of 
questions  involved.  Upon  the  trial,  requests 
for  binding  instructions-  for  defendants  gen- 
erally, and  for  the  surety  company  separate- 
ly, were  refused,  and  the  case  was  submitted 
to  the  Jury,  who  found  a  verdict  for  the  full 
amount  of  the  bond  with  interest  Defend- 
ants have  appealed,  and  their  counsel  have 
confined  their  argument  to  the  effect  to  be 
given  to  a  certain  receipt,  and  to  the  evidence 
relating  to  it  The  receipt  was  given  by  the 
plaintiff  company  to  Mr.  Ewing  as  trustee 
of  certain  insurance  money.  It  was  offered 
in  evidence  and  is  as  follows: 

"Pittsburgh,  Pa.  2/18,  1913. 

"Received  of  John  K.  Ewing,  Jr.,  Trustee, 
one  thousand  seventy-five  dollars  in  payment 
as  follows:  By  direction  of  Oliver  Coal  Co.  for 
its  account:  $378.27  Bal.  Nov.  1912  royalty; 
$344.30  on  1912.  Minimum  under  lease,  $2T9.- 
53  for  Jany.  1913  royalty ;  $75  for  boiler  tube 
cleaner. 

"$1,075.00.       Pittsburgh  Block  (3oal  Co., 
"Jno.  K.  Ewing,  Jr." 

Mr.  Ewing  was  president  and  treasurer  of 
the  plaintiff  company.  On  December  1,  1912, 
a  fire  occurred  on  the  leased  premises,  and 
the  Insurance  company  paid  the  amount  of 
the  loss  by  dieck  to  the  Joint  order  of  lessor 
and  lessee.  Before  the  latter  would  indorse 
the  check  it  required  a  trusteeship  to  be  es- 
tablished with  Ewing  as  trustee.  The  re- 
ceipt in  question  represented  the  disposition 
of  a  part  of  the  insurance  money  by  the 
trustee.  Ewing  testified  that  it  was  given  in 
the  office  of  Dr.  Johnston,  president  of  the 
Oliver  Coal  Company,  in  the  presence  of 
Johnston  and  of  Dr.  Mclntyre  its  treasurer 
and  general  manager,  and  that  it  was  writ- 
ten out  in  accordance  with  their  directions. 
Ewing  further  testified  that  the  receipt  was 
not  intended  as  a  receipt  in  full,  but  that, 
at  the  time  it  was  given,  there  was  overdue 
from  the  Oliver  Coal  Company  to  the  plain- 
tiff company  some  $2,600  for  coal  actually 
mined.  It  will  be  noted  that  the  receipt  was 
not  given  to  the  Oliver  Coal  Company,  but 
was  gixen  by  plaintiff  to  Ewing,  as  trustee 
of  the  insurance  money,  and  by  way  of  ac- 
counting for  the  distribution  by  the  trustee 
of  that  much  of  the  fund.  Nor  does  the  re- 
ceipt purport  to  be  in  full  for  all  royalties 
for  coal  mined  at  the  time  it  was  written, 
but  only  for  the  balance  of  November,  1912, 
royalty.  Counsel  for  plaintiff  offered  in  evi- 
dence the  fifth  paragraph  of  its  amended 
statement  of  claim,  which  is  as  follows: 

"5.  That  be^nning  with  the  month  of  May, 
1912,  and  ending  with  the  month  of  January, 
1914,  both  inclusive,  the  said  Oliver  Coal  Com- 
pany mined  and  removed  from  the  said  premises 
a  total  of  105,702.31  tons  of  coal,  wherein  and 
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whereby  it  became  indebted  to  the  plaintiff  in 
the  total  Bom  of  $10,570.23.  at  the  rate  of  ten 
cents  per  ton ;  that  during  the  same  period  said 
Oliver  Coal  Company  paid  to  the  plaintiff  on  ac- 
count thereof  the  sum  of  $8,154.13,  leaving  a 
balance  due  of  $2,416.10  for  co«l  actually 
mined." 

Objection  by  counsel  for  defendant  to  this 
offer  was  overruled  upon  the  ground  that  this 
paragraph  of  the  statement  was  not  specific- 
ally or  sufficiently  denied  in  the  affidavit  of 
defense,  and  the  overruling  of  the  objection 
is  not  assigned  as  error.  In  view,  therefore, 
of  what  must  be  regarded  as  an  admission  in 
the  pleadings,  that  $2,416.10  was  due  for 
royalties  for  coal  actually  mined,  and  the 
fact  that  the  receipt  by  Its  terms  relates 
only  to  the  balance  of  November,  1912,  royal- 
ty, the  trial  Judge  could  not  properly  have 
mled  that  the  receipt  was  conclusive  of  the 
right  of  plaintiff  to  recover,  and  have  taken 
the  case  from  the  Jury. 

[3]  Counsel  for  appellants  argue  that  the 
receipt  was,  at  any  rate,  in  full  for  all  coal 
mined  during  the  month  of  November,  1912, 
and  that,  as  the  verdict  of  the  Jury  included 
$S00  for  royalty  on  coal  mined  during  that 
month,  it  was  erroneous  to  that  extent.  But 
it  is  not  clear  from  the  record  that  the  Jury 
included  In  their  verdict  $500  of  unpaid  royal- 
ty for  coal  mined  in  the  month  of  November, 
and,  even  tf  they  did,  that  would  be  a  matter 
for  correction  upon  a  motion  for  a  new  trial, 
and  would  be  no  reason  for  binding  Instruc- 
tions in  favor  of  defendants,  which  would 
prevent  the  recovery  of  any  amount  by  plain- 
tiff. Counsel  further 'contend  that,  tf  the  re- 
ceipt be  construed  as  being  in  full  for  No- 
vember, it  would  also  be  prima  facie  evidence 
that  all  amounts  due  for  prior  royalties  had 
been  paid.  Conceding  this,  there  was  ample 
evidence,  as  noted  above,  to  rebut  any  such 
presumption. 

[4]  In  several  of  the  assignments  of  error 
complaint  is  made  that  the  trial  judge  did 
not  in  hla  Instructions  to  the  jury  give  suffi- 
cient consideration  to  the  proper  effect  to  be 
given  to  the  receipt.  Whether  he  did  or  not, 
it  appears  that  counsel  for  defendants  pre- 
sented 13  iwlnts  requesting  instructions  to 
the  Jury,  and  in  none  of  them  was  any  in- 
struction requested  in  regard  to  the  receipt. 
Its  legal  effect,  or  the  evidence  necessary  to 
overcome  it  And  when  at  the  close  of  the 
charge  the  trial  Judge  asked  counsel  if  they 
wished  any  further  instructions  to  be  given 
to  the  Jury,  they  said,  "No." 

The  question  of  the  effect  of  the  receipt 
does  not  seem  to  have  been  raised  upon  the 
trial,  nor  in  defendants'  motion  and  reasons 
for  a  new  trial,  which  were  filed  February 
8,  1917,  but  it  was  first  raised  in  their  addi- 
tional reasons  in  support  of  the  motion  for  a 
new  trial  filed  on  June  21,  1917,  more  than 
five  months  afterward.  This  matter  seems 
to  have  been  entirely  an  afterthought,  which 


came  too  late.  In  Moyer  v.  Fenna.  R.  R., 
247  Pa.  210  (p.  217)  93  Atl.  282,  284,  we  said: 
"The  remaining  assignment  alleges  error  in 
the  instruction  piven  as  to  the  measure  of  dam- 
ages. No  special  instructions  on  this  branch 
of  the  case  were  asked  for,  and  those  given  were 
not  complained  of  at  the  time,  though  full  op- 
portunity was  given  counsel  to  Indicate  where- 
in in  their  judgment  thev  came  short,  or  were 
for  any  reason  unsatisiactory.  We  are  not 
convinced  that  any  error  was  committed ;  the 
instructions  were  perhaps  open  to  the  criticism 
that  a  fuller  discussion  of  the  subject  by  the 
court  might  have  been  helpful  to  the  jury,  but 
this  either  side  could  have  had  upon  request. 
It  is  too  late  now  to  make  complaint." 

And  again  in  Fern  v.  Fenna.  R.  R.  Co.,  250 
Pa.  487,  495,  95  Atl.  590,  593,  we  said: 

"The  criticism  by  the  appellant  as  to  the  in- 
Bufiiciency  of  the  charge  on  the  question  of 
damages  cannot  be  sustained.  What  was  said 
by  the  court  may  not  have  been  entirely  ade- 
quate, but  it  wag  not  erroneous.  The  inadequa- 
cy of  the  charge  cannot  be  regarded  as  reversible 
error,  in  view  of  the  fact  that  in  reply  to  the 
court  s  inquiry  whether  any  further  instructions 
were  required  counsel  expressed  themselves  as 
fully  satisfied  with  the  charge." 

Several  other  a^slgnnients  of  error,  which 
are  to  portions  of  the  charge,  beek  to  raise 
questions  not  Included  in  the  statement  of 
questions  involved.  They  were  not  argued  by 
counsel  for  appellants;  and  they  call  for  no 
consideration  here.  A.  careful  examlaatiou 
of  the  record  and  of  all  the  testimony,  has 
satisfied  us  that  the  case  was  proi>erly  sub- 
mitted to  the  Jury,  in  a  correct  and  adequate 
charge,  and  that  the  verdict  was  justified 
by  the  evidence. 

The  assignments'  of  error  are  overruled, 
and  the  Judgment  is  affirmed. 


BTRNB  V.   PITTSBURGH  BREWING  CO. 
(Supreme  Court  of  Pennsylvania.    Jan.  7,  1918.) 

1.  Master  and  Servant  «=»88(5)— IWJtTBT  to 
Servant's  Assihtant— Liabilitt. 

Where  a  servant  engages  an  assistant  in  the 
case  of  an  emergency  when  he  is  unable  to  per- 
form the  work  alone,  and  such  assistant  is  in- 
jured in  consequence  of  defects  in  the  applianc- 
es, etc.,  he  may  hold  the  master  liable. 

2.  Master  and  Servant  €=»88(5) — Injury-  to 
Smvant's  Assistant— Emeboenct. 

Where  the  driver  of  a  brewing  company's 
truck  lost  his  way,  and  requested  plaintiff  to 
ride  with  him  to  point  ont  the  way,  and  plain- 
tiff was  injured  m  consequence  of  defects  in 
the  truck,  there  was  no  emergency  calling  for 
his  assistance,  especially  where  the  way  was 
easy  to  find,  and  a  description  thereof  would 
have  been  suiBcient,  and  hence  he  could  not  re- 
cover of  the  master. 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 

Trespass  to  recover  damages  for  personal 
injury  by  Christopher  C.  Byrne  against  the 
Pittsburgh  Brewing  Company,  a  corporation 
operating  the  Iron  City  Brewing  Company, 
and  the  Pittsburgh  Brewing  Company.  Ver- 
dict for  plaintiff  for  $3,983,  motion  for  judg- 
ment non  obstante  refused,  and  Judgment 
entered  on  the  verdict,  and  defendant  ap- 
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peals.    Reversed,  and  Judgment  entered  for 
defendant. 

Argued  before  MESTRE:ZAT,  STEWART, 
MOSCHZISKER,  FRAZER,  and  WALLING, 
JJ. 

Arthur  E.  Young  and  Grant  Curry,  both 
of  Pittsburgh,  for  appellant  Thomas  L. 
Morris  and  L.  K.  &  S.  G.  Porter,  all  of  Pitts- 
burgh, for  appellee. 

STEWART,  J.  The  accident  out  of  which 
this  action  arose  occurred  In  this  way:  The 
.  defendant  company,  In  the  conduct  of  Its 
business,  maintains  and  operates  seTeral 
gasoline  motor  trucks  which  It  employs  In 
the  delivery  of  Its  brewery  products  to  its 
customers  in  the  surrounding  country.  One 
of  these  customers  was  the  proprietor  of 
what  Is  known  as  the  Byrne  Hotel,  located 
on  the  Butler  plank  road  about  ten  miles 
from  the  city  of  Pittsburgh.  To  fill  an  or- 
der for  beer  and  Ice  It  had  received  from 
this  hotel.  It  loaded  one  of  these  trucks  with 
the  goods  required,  placed  it  In  charge  of  a 
driver  who  had  beea  in  its  employ  for  about 
seven  or  eight  years,  and  had  frequently 
driven  over  the  route,  with  directions  to 
make  the  delivery.  This  employ^  drove  out 
the  Butler  pike,  a  road  running  parallel  with 
the  plank  road  and  with  which  he  was  fa- 
miliar, until  he  reached  a  point  nearly  oppo- 
site the  Byrne  Hotel  on  the  plank  road.  At 
this  point  there  is  a  cross-road  about  a  half 
mile  In  length  leading  directly  across  to  the 
plank  road,  connecting  at  or  near  the  hotel, 
and  which  he  was  accustomed  to  take  In 
making  his  deliveries.  He  found  this  short 
piece  of  road  Impassable  in  consequence  of 
repairs  that  were  being  made  to  It.  Leaving 
his  motor  truck  with  its  load  In  charge  of  a 
man  who,  for  unexplained  reason,  had  been 
riding  with  him,  be  walked  over  to  the  hotel, 
and  there  met  this  plalntlfF,  a  son  of  the 
proprietor,  whom  he  well  knew,  told  him  of 
the  fact  that  he  had  the  goods  for  delivery 
on  his  truck,  where  the  truck  was,  bat  that 
the  condition  of  the  road  over  from  the  pike 
prevented  his  reaching  the  hotel  by  that  way, 
and  asked  to  be  Informed  how  to  get  ax:ro3s 
by  another  way.  The  plaintiff  told  him  that 
by  continuing  on  the  pike  for  about  a  mile  he 
would- come  to  another  cross-road  leading  di- 
rectly from  the  pike  across  to  the  plank  road 
to  a  point  about  a  mile  beyond  the  hotel. 
The  driver  asked  him  to  walk  back  with  him 
to  the  motor  truck  and  ride  with  him  from 
that  point  over  the  route  he  had  suggested, 
as  he  was  afraid  of  getting  lost  If  he  attempt- 
ed it  alone.  The  plaintiff  declined,  giving  as 
his  reason  that  he  was'  needed  about  the  ho- 
tel, it  being  bear  the  dinner  hour,  but  on  be- 
ing again  requested  he  consented.  Together 
they  walked  to  the  motor  truck,  the  plaintiff 
there  taking  a  seat  with  the  driver  on  the 
truck,  as  did  also  the  man  whom  the  driver 
bad  left  In  charge  of  the  truck  and  Its  load 
and  who  was  an  entire  stranger  to  the  plaln- 


'  tiff.  Together  the  three  proceeded  on  their 
way  up  the  pike  until  they  reached  the  cross- 
road, where  they  turned  to  the  right  into 
the  cross-road.  They  had  nearly  reached 
the  end  of  this  road,  were  very  close  to 
the  plank  road,  when  towards  the  foot  of  a 
decUvlty,  the  truck  having  then  gotten  be- 
yond the  control  of  the  driver.  It  ran  Into  a 
gulley,  with  the  result  that  the  truck  was 
thrown  over  an  embankment,  and  the  plain- 
tiff met  with  the  injury  for  which  he  brought 
his  action.  He  based  his  right  to  recover 
on  the  ground  that  the  proximate  cause  of 
the  accident  was  defective  brakes  on  the 
motor  truck,  because  of  which  the  driver 
was  unable  to  control  the  speed  of  the  truck 
on  the  declivity.  The  verdict  of  the  jury 
awarding  the  plaintiff  damages  in  $3,983  Im- 
plies a  finding  of  negligence  on  the  part  of 
the  defendant  In  the  respect  indicated.  At 
the  conclusion  of  the  testimony  defendant's 
counsel  asked  for  binding  Instructions  In 
favor  of  the  defendant.  Thl^  was  refused. 
A  motion  for  Judgment  non  obstante  follow- 
ed, which  was  also  refused,  and  judgment 
was  accordingly  entered  on  the  verdict.  Of 
the  eiTors  assigned  on  the  appeal,  one  only 
need  be  considered. 

[1]  If  the  plaintiff  Is  entitled  to  recover 
at  all  against  this  defendant,  It  must  be  be- 
cause he  Eitood  In  the  relation  of  servant  or 
employe  of  the  defendant  and  was  In  the 
course  of  bis  employment  when  he  sustained 
his  Injury.  It  may  be  technically  Inexact 
to  speak  of  plaintiff  as  a  volunteer,  since  It 
Is  not  disputed  that  he  Accompanied  the  driv- 
er on  the  truck  at  the  latter's  request;  but 
that  is  an  Immaterial  matter,  since  it  Is 
clear  that  he  had  no  other  right  to  be  upon 
the  truck  except  such  as  he  acquired  from 
the  driver.  I&cept  as  the  driver  could  con- 
fer such  right  the  plaintiff  stood  In  no  re- 
lation with  the  defendant  whatever  and  the 
latter  owed  him  no  duty  of  protection.  It 
is  a  rule  universally  recognized  that  the  rela- 
tion of  master  and  servant  cannot  be  Imposed 
on  a  person  without  his  consent,  express  or 
Implied.  It  Is  upon  the  exceptlcb  to  this 
general  rule,  which  Is  quite  as  well  settled 
as  the  general  rule  Itself,  that  the  plaintiff 
relies  to  establish  the  relation  of  master  and 
servant  In  this  case.  The  exception  Is  that 
a  servant  may  engage  an  assistant  In  the 
case  of  an  emergency  where  he  Is  unable  to 
perform  the  work  alone.  Both  rule  and  ex- 
ception have  been  repeatedly  recognized  and 
enforced  In  our  own  cases,  notably  In  the 
case  of  Flower  v.  Penna.  R.  ^R.  Co.,  69  Pa. 
210,  8  Am.  Rep.  25,  and  of  Wlscham  v. 
Rlckards,  136  Pa.  109,  20  Atl.  532,  10  L. 
B.  A.  97,  20  Am.  St  Rep.  900,  and  neither 
calls  for  discussion  further  than  to  asx^rtaln 
whether,  from  the  evidence  adduced  on  be- 
half of  the  plaintiff.  It  can  be  rightfully  de- 
termined: (1)  That  the  conditions  existing 
when  the  driver  requested  the  plaintiff  to 
accompany  him  were  such  that  the  driver 
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would  be  In  danger  of  becoming  lost  and 
long  delayed  in  reaching  the  place  of  delir- 
ery  If  he  attempted  the  road  he  was  advised 
to  take,  imaccompanled  by  some  one  familiar 
with  It;  and  (2)  whether,  If  the  evidence  war- 
rants an  afiOrmatlve  answer,  the  conditions 
testified  to  constitute  such  an  emergency  as 
wonld  warrant  the  driver  in  employing  the 
plaintiff  In  such  way  as  to  make  him  a  serv- 
ant of  the  def^idant,  entitled  to  a  servant's 
rt^ts  of  protection.  These  were  the  ques- 
tions in  the  case,  and  the  bnrden  of  estab- 
lishing both  affirmatively  was  npon  the  plain- 
tiff.   They  may  be  considered  together. 

[2]  No  one  knew  better  than  the  plaintiff, 
because  of  his  admitted  knowledge  of  and 
famUlarlty  with  the  road  which  he  had  ad- 
vised the  plaintiff  to  adopt,  what,  if  any, 
risk  or  danger  the  driver  would  run  of  miss- 
ing the  road,  or  losing  himself  if  be  chose  It 
All  that  was  required  was  that  he  should 
continue  on  the  road  which  he  had  traveled, 
the  Butler  plke^  for  a  distance  of  about  one 
mile,  when  be  would  reach  a  short  cross- 
road about  a  half  or  three-quarters  of  a  mile 
In  length,  and  the  only  cross-road  he  would 
encounter,  one  that  led  over  to  the  plank 
road  on  which  was  located  the  hotel  at  which 
the  delivery  was  to  be  made;  this  cross-road 
being,  as  plaintiff  himself  testified,  In  ex- 
cellent condition  and  in  no  way  confusing, 
since  no  other  roads  led  from  it  When  the 
plaintiff  was  asked  whether,  on  the  road  he 
described,  it  would  be  possible  for  the  driver 
to  get  lost,  his  only  reply  was  that  he  "did 
not  suppose  anybody  would  get  lost  as  long 
as  they  had  a  tongue."  Nowhere  in  his  tes- 
tlm<»iy  does  he  pretend  that  in  acceding  to 
the  request  of  the  driver  to  accompany  him 
he  did  so  In  order  to  save  him  from  mis- 
taking the  road ;  but,  on  the  contrary,  be  re- 
peatedly asserted  that  his  only  purpose  in 
accompanying  him  was  to  save  time.  How 
this  was  to  result  he  nowhere  says.  Nor 
does  a  single  witness  testify  that  the  situa- 
tion  in  which  the  driver  found  himself  call- 
ed for  any  guidance  whatever.  On  the  case 
as  presented  by  the  plaintiff  and  his  witness- 
es. It  is  simply  incredible  that,  in  the  condi- 
tions there  present,  traveling  from  one  thor- 
oughfare over  an  established  side  or  cross- 
road for  a  half  or  threeKjuarters  of  a  mile 
to  another  main  thoroughfare  which  he  wish- 
ed to  reach,  a  full-grown  man  and  an  expe- 
rienced driver,  in  such  a  country  as  that  Is, 
would  be  in  danger  of  losing  himself.  It  is 
none  the  less  incredible  that  under  the  con- 
ditions shown  to  have  existed  such  a  one 
could  be  left  in  uncertainty  as  to  the  particu- 
lar road  he  was  advised  to  take.  This  is  the 
turning  point  in  the  case.  Did  there  exist  a 
necessity  for  the  plaintiff's  assistance?  Did 
an  emergency  actually  exist?  The  law  in 
audi  cases  is  thus  stated  in  Flesel  v.  New 
York  Edison  Co..  12^  App^  Div.  676,  108  N. 
Y.   Snn;>.  130:  i 


"An  emergency  employ^,  called  on  by  another 
employ^  to  assist  him,  for  however  short  a  time, 
becomes  a  fellow  servant  and  subject  to  the 
rules  of  law  applicable  to  the  injury  of  a  serv- 
ant by  bis  fellow.  But  he  must  be  so  called  as 
of  necessity  in  order  to  make  him  an  em^oyi, 
for  a  servant  has  no  authority  to  call  on  anoth- 
er to  help  him  in  his  master's  business  as  of 
necessity,  unless  the  necessity  exists.  If  he 
can  do  the  work  himself,  there  is  no  occasion 
of  necessity  to  imply  power  in  him  to  employ 
assistance- 

This  is  simply  the  common-law  rule.  At 
the  furthest,  the  assistance  rendered  by  the 
plaintiff  In  this  case  may  be  construed  as 
serving  the  convenience  or  pleasure  of  the 
driver ;  but  tills  comes  far  short  of  a  necessi- 
ty calling  for  assistance.  The  emergency,  as 
used  in  the  rule,  Implies  necessity  for  as- 
sistance. Manifestly  here  was  no  emergency. 
There  is  absolutely  nothing  in  the  evidence 
which  brings  the  defendant  into  any  relation ' 
with  the  plaiutlff  out  of  which  a  duty  of 
protection  could  possibly  arise.  The  case 
called  for  Judgment  non  obstante,  and  It  was 
error  to  refuse  it 

The  judgment  entered  is  accordingly  re- 
versed, and  Judgment  Is  here  entered  for  the 
defendant 


WAIiTOSH  r.  PENNSYLVANIA  R.  CO. 
(Supreme  Court  of  Pennsylvania.    Jan.  7, 1918.) 

1.  Railroads  «=»346(7)— Injtjbt  on  Tback— 
Burden  of  Proof. 

Plaintifl(,  in  an  action  for  personal  injury 
from  being  struck  by  a  train  at  a  crossing, 
must  prove  that  defendant's  negligence  was  the 
cause  of  the  injury. 

2.  Railboads  <8=s>346(5)— Crossing  Accident 
— BuEDEN  of  Peoof— Contributory  Neoli- 

GENCE. 

PlaintifF  is  not  required  to  disprove  con- 
tributory negligence,  and  nnlesa  the  evidence 
discloses  contributory  negligence  of  plaintiff, 
injured  at  a  crossing,  he  is  entitled  to  go  to  the 
jury  on  the  general  presumption  against  it 

3.  Railiioads  «»3S0(13)  —  Crossing  Acci- 
dent—Dub  Care. 

Where  the  driver  of  a  vehicle  injured  by  a 
collision  at  a  grade  crossing  testified  that  be 
stopped  and  looked  before  attempting  to  cross 
the  tracks,  but  did  not  affirmatively  state  that 
he  listened,  the  question  whether  he  listened  was 
for  the  jury,  and  it  was  error  to  direct  a  non- 
suit. 

4.  Railroads  «=s>350(19)  —  Crossing  Acci- 
denl^-question  for  jury— contributory 

^Neguoence. 

In  an  action  for  personal  injury  at  a  grade 
crossing,  hetd,  that  whether  plaintiff,  after 
crossing  the  side  tracks,  should  have  stopped, 
looked,  and  listened  again  before  going  upon 
the  main  tracks,  where  he  was  struck,  was  for 
the  jury. 

5.  Witnesses  <S=>240(4)  —  Examination  — 
Leading  Question. 

In  an  action  for  personal  injury  when  struck 
by  a  train  at  a  crossing,  wherein  plaintiff  had 
testified  that  when  he  came  to  the  main  tracks 
he  looked  both  up  and  down  the  track  to  see 
whether  he  could  cross,  and  that  he  heard  no 
train  coming  down,  a  question,  "did  yon  listen 
for  a  train  coming  down,"  was  not  objection- 
able as  leading,  as  there  was  nothing  in  the 
form  of  the  question  to  indicate  the  desire  of 
the  examiner. 


A=>ror  ether  ctaa  SM  same  tofiic  and  KBT-NUUBBR  In  all  Kar-Numbered  Dlserts  and  Indazsa 


Digitized  by 


Google 


66 


103  ATLANTIC  BEPOBTBB 


(Pa. 


e.  WmressEs  «=»240(3)  —  "ijcADiNa  Ques- 
tion"— What  Constittitks. 
A  "leading  qnestion"  la  one  which  saggests 
to  the  witness  tlie  answer  desired,  but  that  it  is 
categorical  and  may  be  answered  either  yes  or 
no  does  not  necessarily  make  it  leading,  pro- 
vided it  is  not  so  framed  as  to  indicate  the  an- 
swer desired. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Leading 
Question.] 

7.  Witnesses  <S=9240(4)  —  Ezaiunation  — 

"Leading  Questions." 
In  an  action  for  injory  when  struck  by  a 
train  nt  a  crossli^,  a  question  to  plaintiff's  wit- 
ness, "were  you  in  a  position  where  you  could 
have  heard  the  whistle  if  it  had  been  blown" 
did  not  indicate  the  answer  desired,  and  was  not 
leading. 
&  Railroads  @=3S47  (1)— Ik-tdbt  at  Cboss- 

ING — Evidence. 
Such  inquiry  was  proper,  and  the  question 
should  not  have  been  excluded. 

Appeal  from  Court  of  Common  Pleas,  Cam- 
bria County. 

Action  by  William  Waltosh  against  the 
Pennsylvania  Railroad  Company  for  personal 
injury.  From  an  order  refusing  to  take  off  a 
compulsory  nonsuit,  plaintiff  appeals.  Re- 
rersed,  with  a  procedendo. 

The  tracks  referred  to  by  number  In  the 
opinion  of  the  Supreme  Court  are  the  main 
tracks.  Track  No.  4  is  the  last  main  track  in 
the  direction  in  which  plaintiff  was  proceed- 
ing.   Further  facts  appear  by  the  opinion. 

Argued  before  BROWN,  C.  J.,  and  MBS- 
TREZAT,  POTTER,  STEWART,  MOSCH- 
ZISKER,  FRAZER,  and  WALLING,  J  J. 

Walter  E*  Glass,  of  Johnstown,  for  appel- 
lant F.  J.  Hartmann,  of  Bbensburg,  for  ap- 
pellee. 

POTTER,  J.  Counsel  for  appellant  com- 
plains of  the  refusal  of  the  court  below  to 
take  oS  a  judgment  of  compulsory  nonsuit, 
which  was  entered  upon  the  ground  that 
plaintiff  did  not  "stop,  look,  and  listen"  be- 
fore entering  upon  a  grade  crossing  of  de- 
fendant's railroad,  and  was  therefore  guilty 
of  contributory  negligence. 

It  appears  from  the  evidence  that  at  the 
place  where  the  accident  occurred  the  defend- 
ant company  maintains  six  tracks.  Ap- 
proaching the  railroad  from  the  south,  at  that 
point,  as  did  plaintiff,  one  would  find  two 
side  tracks,  then  an  open  space  some  24  feet 
in  width,  and  then  four  main  tracks. 

Plaintiff  testified  on  his  own  behalf  that, 
on  the  night  of  the  accident,  as  he  came 
down  the  street  to  the  railroad,  and  ap- 
proached the  side  tracks,  be  stopped  on  the 
south  side,  and  looked  up  and  down  the 
track.  He  waited  until  a  freight  train  had 
passed  and  then  crossed  the  side  tracks.  Be- 
tween the  side  tracks  and  the  main  tracks 
there  was  sufficient  space  for  a  wagon  to 
stand.  Plaintiff  said  that  when  he  passed 
over  the  side  tracks,  he  looked  up  and  down 
the  tracks,  and  heard  no  train  coming  down. 


When  asked  by  his  counsel  If  he  listened  for 
a  train  coining  down,  the  question  was  ex- 
cluded, as  being  leading.  Plaintiff  testified 
further  that,  while  he  was  passing  over  the 
crossing,  he  listened  and  looked  op.  The 
weather  was  thick,  snowing  and  sleeting  and 
driving  In  his  eyes.  While  plaintiff  was  on 
the  crossing,  he  beard  no  train  coming,  nor 
did  he  see  one.  Wb&a.  his  horse  was  on  track 
No.  4,  a  man,  who  was  crossing  before  him, 
called  to  him  that  a  train  was  approaching. 
The  sled  was  still  on  track  No.  3.  He  struck 
the  horse  and  it  Jumped  across,  but  the  train 
caught  the  sled  In  the  rear  and  dashed  it 
against  the  telephone  pole,  and  threw  him 
against  the  pole  hard  enough  to  Inflict  severe 
injuries.  He  did  not  see  the  train  until  he 
was  caught  by  It.  No  bell  was  rung  as  the 
train  approached  the  crossing,  nor  signal  giv- 
en by  whistle.  No  witness,  except  plaintiff 
himself,  testified  as  to  whether  he  stopi>ed, 
looked,  and  listened.  He  spoke  EInglish  im- 
perfectly, and  the  testimony  above  cited  was 
given  through  an  interpreter. 

[1,2]  In  the  opinion  refusing  to  take  off 
the  nonsuit,  the  court  below  said: 

"The  plaintiff  in  the  present  case  had  with- 
in bis  own  knowledge  all  the  facts  and  circum- 
stances upon  which  lie  relied,  among  which  was 
that  of  whether  or  not  he  stopped,  looked,  and 
listened  at  the  proper  time  and  place.  We  hold 
that  the  burden  of  establishing  these  facts  was 
upon  the  plaintiff,  and,  having  failed  to  disclose 
the  fact  that  he  listened  for  apnroaching  trains 
immediately  before  entering  upon  the  grade 
crossing  over  the  main  line  track,  the  conclusion 
is  that  he  did  not  perform  the  duty  upon  him, 
that  is,  to  stop,  look,  and  listen,  and  therefore 
he  could  not,  under  the  law,  recover  from  the 
defendant  company  for  the  injuries  sustained, 
regardless  of  the  negligence  of  said  companr, 
and  it  was  the  duty  of  the  court  to  so  inform 
the  jury  or  to  sustain  a  motion  for  a  compulsory 
nonsuit" 

This  view  of  the  law  placed  upon  the  plain- 
tiff the  burden  of  showing  as  part  of  his  case, 
that  he  was  not  guilty  of  contributory  negli- 
gence. The  law  does  not  go  that  far.  In  Ely 
V.  Pittsburgh,  Cincinnati,  Chicago  &  St  Louis 
By.,  158  Pa.  233,  27  Atl.  970,  a  grade  crossing 
case,  where  the  defense  was  that  plaintiff 
had  failed  to  observe  the  rule  requiring  him 
to  stop,  look,  and  listen,  it  was  said  (158  Pa. 
238,  27  Atl.  971): 

"In  cases  like  the  present  the  plaintiff  is  not 
required  to  disprove  contributory  negligence, 
but  only  to  make  out  a  case  clear  of  it  Unless, 
therefore,  his  negligence  appears  affirmatively, 
he  is  entitled  to  go  to  the  jury  on  the  general 
presumption  against  it" 

In  Coolbroth  v.  Penna.  B.  B.  Co.,  209  Pa. 
433,  439,  58  AU.  808,  810,  Mr.  JusUce  Dean 
said: 

"She  [plaintiff]  is  bound  to  prove  negligence 
on  the  part  of  defendant,  and  that  this  negli- 
gence caused  her  injury ;  she  is  not  bound  to 
go  further  and  prove  that  she  did  not  contribute 
to  the  result  by  her  own  negligence.  That  bur- 
den is  on  defendant,  unless  the  evidence  adduc- 
ed by  her  discloses  contributory  negligence." 
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[}]  Id  the  present  case,  It  will  be  noted 
plaintiff  testified  that,  before  going  upon  the 
tracks,  he  stopped  and  looked,  but  did  not  ex- 
pressly say  that  he  listened.  The  act  of  stop- 
ping and  looking  up  and  down  the  tracks  to 
see  whether  a  train  was  approaching  would 
naturally  involve  listening  for  the  train.  As 
was  said  by  Mr.  Justice  Sterrett  in  Fenna.  B. 
R.  Co.  V.  Werner,  89  Pa.  59,  65:  , 

"To  conclude  that  he  did  not  listen  while 
standing  there  would  require  a  strained  and 
unnatural  inference.  The  presumption  would 
rather  be  that  be  did  listen  as  well  as  look." 

While  the  testimony  of  plaintiff  did  not 
show  afflnnatlTely  that  he  listened,  yet  it  did 
not  show  that  he  had  not  listened.  As  the 
case  stood  at  the  close  of  the  testimony,  it 
was  for  the  Jury. 

[4]  It  may  very  well  be  that,  in  the  exer- 
cise of  reasonable  prudence,  plaintiff  should 
have  stopped,  looked,  and  listened  again  after 
crossing  the  side  tracks  and  before  going  up- 
on the  main  tracks.  He  said  there  was  suffi- 
cient space  between  the  tracks  for  him  to  do 
so.  He  testified  that,  before  going  on  the 
main  tracks,  he  again  looked  up  and  down 
the  tracks,  but  did  not  say  he  stopped  while 
doing  so.  He  also  said  that  he  listened  and 
looked  up  "while  passing  over  the  crossing," 
without  stating  at  what  point  Whether  or 
not  plaintiff  should  have  stopped  again  after 
entering  upon  the  tracks,  was,  under  all  the 
drcunvstances,  a  question  for  the  Jury. 
MAore  ▼.  Penoa.  B.  B.  Co.,  242  Fa.  641.  89 
Atl.  671 ;  Wltmer  v.  Bessemer  &  Lake  Erie 
B.  R.  Co.,  241  Pa.  112,  88  Atl.  314. 

Counsel  for  appellee  dtes  and  relies  <m 
the  well-known  case  of  Carroll  v.  Penna.  B.  B. 
Co.,  12  Wkly.  Notes  Cas.  348,  but  the  facts 
of  the  present  case  do  not  bring  it  within  the 
doctrine  there  laid  down,  for  the  reason  that 
plalntifTs  horse  had  safely  passed  over  the 
track  when  the  accident  occurred,  and  his 
sled  was  struck  at  the  rear  end.  In  Howard 
V.  B.  &  O.  B.  R.  Co.,  219  Pa.  358,  360,  68  AtL 
848,  we  state  that: 

"We  have  said  many  times  that  the  rule  set 
forth  in  Carroll  v.  Penna.  B.  B.  Co.,  12  Wkly. 
Notes  Cas.  348,  is  in  its  nature  only  applicable 
to  clear  cases.  It  applies  only  where  a  person 
enters  upon  a  railroad  track,  and  is  struck  by 
a  moving  train  so  instantaneously  as  to  raise  a 
legal  presumption  that  he  did  not  stop,  look,  and 
listen,  and  to  rebut  any  presumption  that  he  bad 
done  so.  Where  there  is  doubt  as  to  negligence 
upon  the  part  of  the  plaintiff,  the  case  is  for 
the  jury.  In  the  present  case,  it  appears  from 
the  evidence  that  the  horses  ot  the  plaintiff,  in- 
stead of  being  struck  immediately  upon  going 
upon  the  traclfc,  were  not  struck  at  all,  but  his 
wagon  was  struck  at  the  rear  end,  just  as  it  was 
leaving  the  track." 

The  rule  in  the  Carroll  Case  was  therefore 
held  not  to  be  applicable,  and  it  Is  manifest 
that,  for  the  same  reason.  It  does  not  apply  to 
the  case  at  bar. 

[S,  I]  In  the  seventh  assignment  of  error  It 
Is  alleged  that  the  court  below  erred  in  sus- 
taining an  objection  to  a   question  put   to 


plaintiff  by  his  counsel.  He  had  testified 
that,  when  he  came  to  the  main  traclu,  he 
looked  both  up  and  down  the  track  to  sec 
whether  he  could  cross.  Then  bis  counsel 
asked:  "Did  yon  hear  any  train  coming 
down?"  He  answered,  "No."  Counsel  then 
asked:  "Did  you  listen  for  a  train  coming 
down?"  This  question  was  objected  to  as 
leading  and  was  excluded.  A  leading  ques- 
tion is  one  which  suggests  to  the  witness  the 
answer  desired.  There  Is- nothing  in  the  form 
of  this  question  to  indicate  the  desire  of  the 
examiner.  That  It  is  categorical,  and  may  l>e 
answered  either  "Yes"  or  "No,"  does  not 
necessarily  make  it  leading.  In  40  Cyc.  2423, 
it  is  said: 

"The  common-law  rule  is  that  a  question  is 
leading  where  it  embodies  a  material  fact  and 
admits  of  an  answer  by  a  simple  affirmative  or 
negative;  but  in  modern  times  this  rule  has 
been  somewhat  departed  from  by  a  number  of 
decisions  which  hold  that  such  a  categorical 
question  is  not  necessarily  leading,  provided,  of 
course,  that  it  is  not  so  framed  as  to  give  an 
indication  as  to  which  answer  is  desired. 

[7,  S]  Complaint  is  also  made  of  the  exclu- 
sion of  a  question  put  to  plaintiff's  witness 
McHally,  as  follows: 

"Were  you  in  a  position  where  you  could 
have  heard  the  whistle  of  that  train  if  it  bad 
blown?" 

This  question  does  not  indicate  the  answer 
desired,  and  therefore,  was  not  leading.  The 
Inquiry  was  proper,  and  should  have  been 
permitted. 

The  second,  fourth,  fifth,  seventh,  and  elev- 
enth assignments  of  error  are  sustained,  and 
tbe  Judgment  is  reversed  with  a  procedendo. 


McMTJLLIN    et    al.   v.    WESTINGHOUSE'S 
ESTATE  et  al. 

(Supreme  Court  of  Pennsylvania.    Jan.  7, 1918.) 

1.  COBPOBATIONS    l©=>542(3)  —  OlTICEBS— PtTB- 

CUABE  OF  Assets — Fbauo. 
On  a  bill  in  equity  by  certain  creditors  of  a 
corporation  to  fix  a  liability  on  a  decedent's 
estate  on  the  ground  that  decedent's  acquisition 
of  the  corporation's  assets  was  fraudulent  and  a 
breach  of  his  relationship  of  trust  and  confi- 
dence to  complainants,  where  it  appeared  that 
deceased  had  been  president  of  the  corporation 
and  the  owner  of  all  its  stock,  that  its  creditors 
had  formulated  a  plan,  in  which  complainants 
had  joined,  under  which  they  controlled  the  com- 
pany by  naming  a  majority  of  its  directors,  that 
the  corporation  was  unable  to  meet  its  obliga- 
tions, and  that  its  securities  were  sold  at  public 
auction,  and  were  purchased  by  deceased  as  tbe 
highest  bidder,  and  wherein  the  court  found, 
on  sufficient  evidence,  that  after  the  creditors 
had  assumed  control  deceased  had  no  control 
in  the  affairs  of  the  corporation,  and  had  not 
procured  the  sale  to  be  made,  and  could  not  pre- 
vent the  sale,  the  mere  fact  that  he  was  the  sole 
stockholder  did  not  render  the  transaction  a 
fraud. 

2.  COBPOKATIONS     «=>54S<4j)  —  iNSOiLTBNCY  — 

Sale  of  Assets— Trust. 
In  such  case  no  relation  of  trust  and  con- 
fidence existed  between  deceased  and  the  credi- 
tors at  the  time  of  the  public  sale  of  the  cor- 
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poration's  assets,  so  that  the  bill  was  properly 
dismissed. 

Appeal  from  Court  ol  Common  Pleas,  Alle- 
gheny County. 

Bill  in  equity  by  M.  K.  McMnllln  and 
Frank  H.  Clark,  partners  doing  business  as 
M.  J.  McMuUin  &  Co.,  for  themselves  and 
such  other  creditors  of  the  Security  Invest- 
ment Company,  other  than  the  defendants, 
as  may  desire  to  intervene  and  become  par- 
ties plaintiff,  and  another,  to  liave  H.  H. 
Westinghouse  and  others,  executors  of  the 
estate  of  George  Westinghouse,  deceased,  the 
Security  Investment  Company,  and  George 
;  Westinghouse,  Jr.,  and  H.  H.  Westinghouse, 
residuary  legatees  under  the  last  will  of 
George  Westinghouse,  deceased,  declared  trus- 
tees, etc.  From  a  decree  dismissing  the  bill, 
plaintiffs  appeal.    AJBrmed. 

The  facts  appear  from  the  following  opin- 
ion by  Shafer,  P.  J.,  In  the  common  pleas: 

The  bill  is  by  creditors  of  the  Security  In- 
vestment Company  for  themselves  and  other 
creditors  who  may  desire  to  join,  to  have  the 
executors  of  the  decedent  decreed  to  be  trustees 
of  the  assets  of  the  Security  Investment  Com- 
pany for  the  plaintiffs  and  certain  other  cred- 
itors of  the  same  class,  and  require  them  to  pay 
to  the  Security  Investment  Company  such  sums 
as  may  be  necessary  to  discharge  the  indebted- 
ness owing  to  the  plaintiffs  and  others. 

Findings  of  Fact 

First.  In  the  year  1907  Georee  Westinghouse 
was  the  owner  of  a  large  number  of  shares  of 
stock  in  the  Westinghouse  Airbrake  Company, 
Westinghouse  Switch  &  Signal  Company,  West- 
inghouse Electric  &  Manufacturing  Company, 
Westinghouse  Machine  Company,  and  other  sub- 
sidiary companies,  he  being  the  president  and' 
director  of  most  of  these  companies. 

Second.  At  the  same  time  Mr.  George  West- 
inghouse was  the  legal  owner  of  all  tne  stock 
of  the  Security  Investment  Company  and  was 
the  equitable  owner  of  all  the  snares  of  stock 
held  by  the  directors  of  the  company,  such 
shares  having  been  transferred  to  them  by  Mr. 
Westinghouse  for  the  purpose  of  qualifying  them 
to  act  as  such  directors.  This  company  was  in- 
corporated by  special  act  of  the  Legislature  of 
Pennsylvania,  approved  May  29,  1871  (P.  L. 
1873,  979,  Appendix  1871),  by  the  name  of  the 
Southwest  Pennsylvania  Improvement  Com- 
pany. It  was  given  extensive  powers  by  its 
charter  and  its  capital  stock  had  at  this  time 
been  increased  to  53,000,000,  $1,000,000  of 
which  was  preferred  stock  and  the  balance  com- 
mon stock,  all  of  which  was  fully  paid. 

TMrd.  The  Security  Investment  Company  did 
not  engage  in  any  business^xcept  the  holding 
of  securities  of  the  various  Westinghouse  enter- 
prises above  mentioned,  and  in  the  year  1907 
and  for  a  long  time  before  was  solvent,  having 
a  considerable  surplus. 

Fourth.  In  October,  1907,  there  occurred  a 
severe  financial  j^anic  by  which  the  market  price 
of  various  securities  of  the  Westinghouse  com- 
panies was  greatly  reduced,  and  the  stocks  of 
these  companies  owned  by  the  Security  Invest- 
ment Company,  and  pledged  by  it  in  various 
banks,  were  likely  to  be  sacrificed.  On  the  23d 
of  October  receivers  were  appointed  for  the  Se- 
curity Investment  Company,  as  well  as  for  oth- 
ers of  the  Westinghouse  companies  above  men- 
tioned, by  the  United  States  District  Court  for 
the  Western  District  of  Pennsylvania. 

Fifth.  In  February,  1908,  the  receiver,  being 
the  Fidelity  Tatle  &  Trust  Company  of  Pitts- 
burgh, advised  all  the  creditors  of  the  Security 
Investment    Company    that   after    consultation 


with  the  principal  creditors  tiiey  had  nominated 
a  creditors'  committee  consisting  of  oflScers  of 
the  various  banks  in  Pittsburgh  and  in  other 
cities  where  Westinghouse  securities  were  held 
by_  banks  and  others.  The  purpose  of  this  com- 
mittee was  to  have  the  creditors  join  together 
in  protecting  the  assets  of  the  Security  Invest- 
ment Company  and  to  aid  the  receivers  in  the 
management  of  its  affairs. 

Sixth.  Almost  half  of  the  assets  of  the  Se- 
curity Investment  Company  consisted  in  stodcs 
and  bonds  of  the  Westinghouse  Electric  &  Man- 
ufacturing Company,  which  was  also  in  the 
hands  of  a  receiver.  It  was  deemed  necessary 
for  the  rehabilitation  of  the  Westinghouse  Elec- 
tric &  Manufacturing  Company  that  new  cap- 
ital should  be  brought  into  it  by  issuing  addi- 
tional shares  of  its  capital  stock  at  par,  wbdcfa 
were  to  be  taken  by  the  owners  of  stock  in 
proportion  to  their  shares.  In  order  that  the 
Security  Investment  Company  might  do  its  part 
in  this  raising  of  additional  capital  for  the 
Westinghouse  Electric  &  Manufacturing  Com- 
pany, a  plan  and  agreement  for  the  extension 
of  its  debt  and  the  protection  of  its  interest 
in  the  Westinghouse  Electric  &  Manufacturing 
Company  was  prepared  by  the  creditors'  com- 
mittee, a  copy  of  it  being  printed  as  ExUbit  A 
of  the  bill. 

Seventh.  TUb  plan  provided  for  the  issue  of 
new  notes  to  be  taken  by  the  creditors  of  the 
Security  Investment  Company  who  held  the 
electric  stock  as  collateral,  to  an  amount  equal 
to  25  per  cent,  of  the  face  value  of  the  stock  so 
held  by  them,  the  stock  procured  by  the  pro- 
ceeds of  these  notes  to  be  pledged  as  security 
for  the  notes.  The  plan  also  provided  as  to  the 
notes  already  held  by  the  creditors  of  the  com- 
pany that  new  notes  should  be  given  by  the  Se- 
curity Investment  Company  in  exchange  for  the 
notes  already  held  by  the  creditors,  payable  in 
three  years  after  May  1,  1908,  in  the  case  of 
creditors  who  had  collateral  aggregating  or  ex- 
ceeding the  face  amount  of  the  notes,  and  in  the 
case  of  other  creditors,  whether  secured  in  part 
or  unsecured,  notes  maturing  in  five  years  from 
Hay  1,  1908,  were  to  be  given. 

Eighth.  It  was  further  provided  that  all  the 
stock  of  the  Westinghouse  Electric  &  Manu- 
facturing Company  which  was  held  as  security 
for  any  notes  then  outstanding,  as  well  aa  the 
new  stock  to  be  purchased,  should  be  deposited 
with  the  Fidelity  Title  &  Trust  Company  but 
should  continue  to  be  security  for  the  notes  for 
which  it  was  originally  pledged;  and  that  the 
company  should  have  the  right  to  vote  all  the 
stock  so  deposited. 

Nindi.  It  was  further  provided  that  the  board 
of  directors  should  be  increased  to  nine  mem- 
bers and  provisions  satisfactory  to  the  creditors'  ' 
committee  should  be  made  so  that,  as  long  aa 
any  of  the  notes  remained  unpaid,  six  of  the 
members  of  the  board  of  directors  should  be  per- 
sons approved  in  writing  by  the  committee. 

Tenth.  This  plan,  dated  March  6,  1908,  but 
not  actually  executed  until  December,  1908,  was 
submitted  by  the  creditors'  committee  to  all  cred- 
itors of  the  Security  Investment  Company,  with 
the  recommendation  that  it  be  signed,  and  it 
was  signed  by  almost  all  the  creditors,  and 
among  others  by  the  plaintiffs. 

Eleventh.  Upon  the  presentation  of  this  plan 
and  agreement  to  the  United  States  court  the 
company  was  taken  out  of  the  hands  of  the  re- 
ceiver and  the  change  in  the  number  of  direc- 
tors agreed  upon  was  made,  and  six  directors 
were  elected  who  were  nominated  by  the  cred- 
itors' committee,  the  stock  of  the  company  be- 
ing voted  by  the  Safe  Deposit  &  Trust  Com- 
pany, to  whom  it  had  been  transferred  by  Mr. 
Westinghouse  as  trustee,  to  insure  the  carrying 
out  of  the  agreement  with  the  creditors  as  to 
control  of  the  company. 

Twelfth.  After  this  plan  of  extension  had 
been  put  in  operation,  the  Security  Investment 
Company  entered  upon  no  new  business,  but  its 
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■ok  businesB  CMiaiated  in  attempting  to  liquidate 
its  indebtedness  by  sale  of  securities  and  to  pro- 
curing reductions  from  its  creditors.  In  the 
meantime,  before  the  maturity  of  the  note» 
•which  ran  for  five  years,  Mr.  Westingbouse  purr 
chased  a  large  number  of  claims  of  creditors, 
for  most  of  which  he  paid  less  than  face  value 
and  for  some  very  much  less. 

Thirteenth.  At  the  Ist  of  May,  1913,  when 
all  the  notes  'were  due  and  the  company  had 
failed,  owing  to  the  continued  depression  in  the 
value  of  the  securities,  to  raise  sufficient  money 
to  pay  the  debts,  although  a  large  number  of  the 
shares  pledged  had  been  sold  and  a  large  num- 
ber of  notes  secured  by  them  had  been  paid,  and 
all  of  the  new  notes  which  all  fell  due  on  that 
day  were  still  outstanding,  the  Fidelity  Title  & 
Trust  Company,  trustee,  which  held  these  notes 
and  securities,  took  up  the  matter  of  selling  out 
the  securities.  It  appears  to  have  been  agreed 
by  the  parties  concerned  that  it  was  not  wise 
to  attempt  to  sell  these  securities  at  that  time 
on  account  of  the  state  of  the  market.  At  this 
time  there  were  in  various  Pittsburgh  banks 
notes  of  Mr.  Westingbouse  to  the  amount  of 
$666,000,  which  he  had  given  for  the  pumoee 
of  supplying  the  deficit  left  by  the  failure  of  all 
the  creditors  to  pay  25  per  cent  of  new  money 
into  the  affair  for  the  purpose  of  rehabilitating 
the  Westingbouse  Electric  &  Manufacturing 
Company,  and  there  were  other  notes  belonging 
to  other  persons  outstanding,  so  that  the  whole 
amount  of  money  which  was  necessary  to  pay 
the  secured  notes,  with  interest  and  exi)enses, 
was  $1,614,700.  Mr.  Westingbouse,  in  the  sum- 
mer of  1913,  made  efforts '  to  provide  for  the 
money  necessary  to  bid  this  amount  when  the 
stock  should  be  sold  and  among  others  he  at- 
tempted to  procure  the  same  from  plaintiffs. 
He  afterwards  obtained  the  money  by  an  ar- 
rangement with  the  Westingbouse  Airbrake 
Company. 

Fourteenth.  The  securities  were  thereupon 
advertised  for  sale  in  accordance  with  the  pro- 
visions of  the  trust  indenture  at  auction  on 
October  7,  1913.  When  they  were  sold  Mr. 
Westingbouse  bid  for  them  $1,614,700,  and  they 
were  sold  to  him  at  that  price.  He  paid  for 
them  by  having  the  notes  surrendered  to  the 
trustee  and  canceled  and  issued  his  own  notes 
to  the  holders  of  the  securities  so  canceled  for 
one-half  thereof,  pledging  Westingbouse  electric 
8to<^  purchased  by  him  at  the  sale,  and  paying 
the  other  half  in  cash. 

Fifteentii.  Shortly  thereafter  Mr.  Westing- 
house  proceeded  to  sell  the  Westingbouse  elec- 
tric stock  so  acquired  by  him,  the  plaintiffs  act- 
ing as  his  brokers  for  the  sale  of  the  whole  of 
it,  and  the  proceeds  were  used  to  take  up  the 
notes. 

Sixteenth.  Mr.  Westingbouse  died  March  12, 
1915,  and  the  defendants  were  appointed  execu- 
tors, and  his  estate  has  been  distributed  in  the 
orphans'  court 

Seventeenth.  After  the  change  in  the  direc- 
torate of  the  Security  Investment  Company  pro- 
Tided  for  by  the  plan  of  extension  the  affairs ,of 
the  company  were  managed  by  an  executive 
committee  appointed  by  the  board,  eomi)08ed  of 
three  of  the  directors  who  were  designated  by 
the  creditors'  committee;  and  Mr.  Westing- 
house  as  president  and  director  took  no  active 
port  in  the  affairs  of  the  company,  and  had  no 
control  of  them.  The  sale  made  in  October, 
1913,  was  not  procured  by  Mr.  Westinghouse  to 
be  made,  nor  did  be  have  any  control  or  other 
means  by  which  it  could  have  been  prevented. 

Eighteenth.  The  claim  of  the  plaintiffs  against 
the  Security  Investment  Company  is  $130,- 
253.06,  with  interest,  and  is  an  entirely  unse- 
cured claim,  being  the  balance  of  an  account 
with  the  company  as  brokers,  for  which  the 
plaintiffs  received  in  December,  1908,  a  new 
note  made  by  the  Security  Investment  Company 
nDder  the  pUiD  of  extension.  i 


Conclusions  of  Law. 

First  The  plaintiffs  contend,  fitst,  {bat  on- 
der  the  facts  of  this  case  the  Security  Invest- 
ment Company  in  incurring  the  debt  to  the 
plaintiff  was  in  equity  the  agent  of  Ueorge 
Westinghouse,  and  that  its  debt  was  his;  and, 
secondly,  that  under  the  facts  of  the  case,  when 
George  Westinghouse  purchased,  at  the  sale 
made  by  the  Jldclity  ^tle  &  Trust  Company, 
on  October  7,  1913,  he  took  the  shares  purchas- 
ed by  him  subject  to  a  trust  for  the  general 
creditors  of  the  Security  Investment  Company, 
as  to  any  excess  of  value  or  proceeds  over  the 
amount  paid  by  him. 

Second.  As  to  the  first  contention  of  the 
plaintiffs,  that  Mr.  Westinghouse  is  liable  for 
the  debts  of  the  Security  Investment  Company 
because  it  was  his  agent,  we  are  unable  to  see 
anything  in  the  facts  of  the  case  which  would 
indicate  any  such  agency,  unless  it  is  contended 
that  the  fact  that  Mr.  Westinghouse  owned  all 
the  stock  of  that  company  made  it  his  agent 
We  do  not  conceive  that  this  is  really  the  plain- 
tiffs' contention,  but  rather  tbat  the  claim  is 
that  as  Mr.  Westinghouse  owned  all  the  stock 
of  the  Security  Investment  Company  all  its 
debts  were  his  personal  debts  as  being  contract- 
ed by  him,  although  under  another  name.  In 
other  words,  that  the  Security  Investment  Com- 

5 any  was  a  mere  alias  for  George  Westinghouse. 
'hat  courts  will  in  proper  cases  look  behind  tiie 
act  of  incorporation  and  deal  with  the  real  own- 
ers to  discover  and  control  fraud  there  is  no 
doubt,  but  the  mere  fact  that  one  person  ia  the 
sole  stockholder  in  a  corporation  does  not  make 
him  the  same  person  with  the  corporation. 
Monongahela  Bridge  Co.  v.  Pittsburgh  &  Birm- 
bwham  Traction  Ca,  196  Pa.  25,  46  Ati.  99, 
79  Am.  St  Rep.  685.  We  are  therefore  of 
opinion  that  Mr.  Westinghouse  is  not  liable  for 
the  note  of  the  plaintiff  upon  this  theory. 

Third.  E>ven  if  he  were  so  liable,  the  plaintiff 
could  not  recover  in  this  proceeding,  but  must 
proceed  by  an  action  at  law,  or,  as  Mr.  Westing- 
house is  dead,  against  his  estate  in  the  orphans' 
court.  No  ground  of  equitable  relief  is  present- 
ed by  such  a  case,  and  the  want  of  equity  juris- 
diction has  been  pleaded. 

Fourth.  The  other,  and  as  we  apprehend  the 
main,  ground  upon  which  plaintiff  prays  for 
relief  in  this  cose  is  the  contention  that  under 
the  circumstances  Mr.  Westinghouse  was  in- 
capable of  buying  the  shares  from  the  Fidelity 
TiUe  &  Trust  Company,  trustee,  except  as  a 
trustee  for  the  creditors  of  the  Security  In- 
vestment Company,  because  he  was  president  of 
the  company,  and  a  director  of  it,  and  the  own- 
er of  its  stock.  It  does  not  appear  that  so  far 
as  the  ownership  of  the  stock  is  concerned,  there 
is  any  difference  in  the  relation  to  the  company 
or  its  creditors,  between  the  stockholder  who 
owns  part  of  the  stock  and  one  who  owns  all 
of  it  Unless  there  is  actual  fraud  in  the  case 
he  is  to  be  treated  in  each  case  as  a  mere  stock- 
holder. As  a  stockholder  he  may,  of  course,  deal 
at  arm's  length  with  the  company.  As  president 
and  director  of  the  company  his  relation  is  dif- 
ferent, and  if  it  appeared  that  acting  in  either 
capacity  be  had  control  of  the  sale  it  might  be 
that  he  could  not  purchase  for  himself.  In  this 
case,  however,  it  appears  that  the  majority  of 
the  directors  were  named  by  the  creditors'  com- 
mittee, and  all  of  the  executive  committee  were 
named  by  them,  and  that  Mr.  Westinghouse  had 
no  real  control  of  the  company  and  no  means  of 
controlling  the  sale,  and,  further,  that  he  had 
no  funds  nor  were  any  funds  available  for  the 
payment  of  the  debt  on  which  the  sale  was 
made.  We  are  therefore  of  opinion  that  the 
purchase  by  Mr.  Westingbouse  of  the  shares  in 
question,  under  the  circumstances  in  this  case, 
was  not  a  purchase  in  trust  for  the  Security 
Investment  Company  or  its  creditors. 

The  bill  must  therefore  be  dismissed,  with 
costs  to  be  paid  by  the  plaintiffs. 
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The  lower  conrt  dismissed  the  bilL  Plain- 
tiffs appealed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, MOSCHZISKEU,  FRAZER,  and  WAL- 
LING, JJ. 

Samuel  McClay  and  DaTid  A.  Reed,  both 
of  Pittsburgh,  for  appellants.  George  B. 
Gordon  and  John  G.  Buchanan,  both  of  Pitts- 
burgh, for  appellees. 

PER  CURIAM.  [1,2]  The  complaint  of  the 
appellants  In  seeking  to  impose  liability  upon 
the  estate  of  George  Westlnghouse,  deceased, 
is  that  his  acquisition  of  the  assets  of  the 
Security  Investment  Company  constituted 
and  was  a  breach  of  the  relationship  of  trust 
and  confidence  in  which  he  stood  to  them, 
and  was  a  fraud  in  law  and  equity  upon 
their  rlghta  The  thirty-fifth  fact  found  by 
the  learned  chancellor  below,  at  the  request 
of  the  appellees,  is: 

"Mr.  Westisghouge  did  not  at  the  time  of  any 
of  the  purchases  made  by  him  from  the  Security 
Investment  Company  occupy  any  relation  of 
trust  or  confidence  to  the  company  with  refer- 
ence to  said  Bales,  or  any  of  them,  nor  did  he 
have  any  voice  or  exercise  any  innaence  as  to 
the  amount  of  money  which  the  Security  In- 
vestment C<»npany  was  willing  to  take  for  said 
property  or  any  of  it" 

This  fact.  Justified  by  the  evidence,  put  an 
end  to  complainants'  case.  The  material 
facts  appear  in  the  opinion  of  the  court  be- 
low dismissing  the  bill,  and,  on  that  opin- 
ion, subsequently  immaterially  modified  as  to 
the  third  finding  of  fact,  the  decree  Is  af- 
firmed at  the  costs  of  the  appellants. 


ALAND  V.  OLTFETT,  PEABODY  &  CO. 
(Snpreme  Court  of  Pennsylvania.    Jan.  7, 1918.) 

1.  Bailkbnt  <S=>31(3)   —  Construction   or 
CoNTKACT— Liability  or  Bailee. 

In  response  to  defendant's  circular  offering 
prizes  for  designs  and  requesting  that  photo- 
graphs should  be  sent,  plaintiff  sent  two  photo- 
graphs of  two  designs,  on  the  back  of  each  of 
which  he  indorsed  its  value,  and  notice  that  the 
designs  were  valuable  and  should  be  cared  for 
and  returned  to  him  as  the  negatives  had  been 
destroyed,  and  on  the  formula  for  making  the 
substance  out  of  which  the  designs  were  to  be 
constructed  he  wrote  that  it  was  worth  $5,000, 
and  sent  a  letter  stating  that  if  the  conditions 
were  acceptable  the  defendant  might  use  them 
in  its  exhibits,  or  otherwise  return  them,  and 
defendant,  after  using  the  photographs  in  an 
exhibit,  lost  them  and  was  unable  to  return 
them,  though  it  did  not  appear  that  its  atten- 
tion was  ever  drawn  to  the  indorsements  or 
that  it  ever  agreed  to  pay  amounts  at  which 
they  were  valued.  Held,  that  the  warnings  in 
plaintiff's  notices  or  letter  were  sufficient  to 
show  that  the  photographs  and  formula  were 
valuable,  and  that  they  were  merely  bailed  to 
defendant,  who  was  liable  for  their  reasonable 
worth  if  properly  declared  for. 

2.  Contracts  «=>28(3)— Acceptance  of  Pho- 

TOGBAPHS— PKOUISE   TO   PAY. 

Under  such  circumstances  the  writing  on  the 
back  of  the  photographs,  and  the  defendant's 
acceptance  and  use  thereof,  did  not  constitute 
a  contract  to  pay  the  amount  expressed  in  such 
writing. 


Ai^eal  from  Court  of  Oomlnoa  Pleaa,  Al- 
legheny County. 

Assumpsit  on  a  contract  of  sale  b^  G.  W. 
Aland  against  Cluett,  Peal>ody  &  Co.,  a  cor- 
poration of  the  state  of  New  York  rei?  stered 
and  doing  business  under  the  laws  of  Penn- 
sylvania. From  an  order  refusing  to  take  ofC 
a  nonsuit,  plaintiff  appeals.    Affirmed. 

Shafer,  P.  J.,  filed  the  following  opinion  in 
the  common  pleas,  sur  plalutiCTs  motion  to 
take,  off  nonsuit: 

The  action  is  assumpsit  upon  what  is  claimed 
to  be  a  writen  contract  formed  by  letters  be- 
tween the  plaintiff  and  defendant.  The  defend- 
ant is  a  manufacturer  of  sfairta,  and  in  the  year 
1900  sent  a  circular  to  various  persons  through- 
out the  country  who  were  engaged  in  the  buai- 
neas  of  trimming  windows  and  making  window 
displays,  offering  prizes  for  designs,  and  direct- 
ing that  photo^phs  of  the  designs  should  be 
sent  to  them.  The  plaintiff,  in  response  to  this 
circular,  sent  to  the  defendant  two  photographs 
of  two  separate  designs,  and  a  formula  for 
making  the  substance  out  of  which  the  designs 
were  to  be  constructed.  He  fastened  to  each  of 
the  photographs  a  notice,  or  rather  two  notices, 
signed  by  himself.  The  substance  of  each  was 
that  these  deeigns  were  valuable,  and  that  the 
defendant  should  take  great  care  to  return  them 
to  him,  as  the  negatives  of  the  photographs  had 
been  destroyed,  and  it  would  be  difficult  to  re- 
place them.  He  also  wrote  on  the  back  of  one 
photograph  that  the  "value  of  this  original  de- 


sign la  ^2,000";  on  the  other  photograph  the 
statement  that  it  was  worth  $3,000,  and  on  the 
formula  that  it  was  worth  $5,000.  And  he  sent 
a  letter  also,  in  which  he  said  to  the  defendants 
that  if  the  conditions  on  the  back  of  the  photo- 
graphs were  acceptable,  that  they  should  go  on 
and  use  the  photographs  in  their  exhibit;  that 
otherwise  they  should  return  them  to  him.  He 
received  a  reply  which  merely  stated  that  the 
photographs  and  letter  had  been  received.  The 
photographs  were  then  used  in  the  exhibition 
carried  on  by  the  defendant.  The  defendant 
claims  to  have  lost  the  photographs  and  was 
unable  to  return  them. 

When  the  case  was  first  brought  no  mention 
was  made  in  the  pleadings  of  the  prices  alleged 
to  be  aCBxed  to  each  of  these  photographs  and 
the  formula,  but  some  five  years  afterwards  an 
amended  statement  of  claim  was  filed,  in  which 
these  inscriptions  on  the  back  of  each  of  the 
photographs  and  the  formula  was  alleged,  and 
the  case  was  put  upon  the  contract  alleged  to 
be  made  by  these  writings  to  pay  these  several 
sums  if  the  photographs  and  formula  were  not 
returned.  The  pluntiS  expressly  stated  on  the 
trial  that  he  was  not  clauning  on  a  quantum 
meruit  or  a  quantum  valebat,  but  on  a  contract 
made  by  the  writing  for  these  sums  of  money. 

[1,2]  While  the  circular  says  nothing  what- 
ever about  the  return  of  the  photographs,  and, 
in  the  absence  of  any  further  agreement  or 
statement  as  to  their  return,  the  sending  of  the 
photographs  in  reply  to  the  circular  would  not 
seem  to  bind  the  defendant  to  return  them,  yet 
the  warning  contained  in  the  letter  referred  to 
the  notice  on  the  back  of  the  photographs  that 
they  were  valuable,  and  that  he  desired  to  hare 
them  returned,  was  sufficient  to  indicate  that 
the  photographs  and  formula  were  merely  bailed 
to  the  defendant;  that  they  were  to  return  them, 
and  this  would,  in  our  opinion,  be  sufficient  to 
make  out  a  case  against  the  defendants  for 
whatever  the  photographs  were  reasonably 
worth,  if  that  had  been  declared  for  and  evi- 
dence given  upon  it  But  we  are  clearly  of  the 
opinion  that  the  mere  writing  of  an  alleged 
schedule  upon  the  back  of  the  photographs,  and 
the  acceptance  and  use  of  the  photographs  ccn- 
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taininK  such  vrltinfr,  did  not  amount  to  a  con- 
tract to  pay  those  sums  in  case  the  photographs 
or  formula  were  not  returned. 

As  the  case  stands  the  plaintiff  is  entitled  to 
recover  either  $10,000  or  nothing.  In  the  ab- 
sence of  any  evidence  that  the  defendant's  at- 
tention was  ever  called  to  the  alleged  inscrip- 
tiong  on  the  back  of  the  photographs  and 
formula  stating  their  value,  we  are  unable  to 
see  how  the  writings  could  be  construed  as  an 
agreement  to  pay  those  amounts. 

The  court  entered  a  compulsory  nonsuit 
which  it  subsequently  refnsed  to  take  off. 
Plaintiff  appealed. 

Argued  before  MESTRBZAT,  POTTER, 
STEWART,  MOSCHZISKER,  and  FRAZBR, 
JJ. 

Harry  R.  Bunton  and  Tbos.  L,  Kahe,  both 
of  Pittsburgh,  for  appellant  A.  W.  Forsyth 
and  George  3.  Kambach,  both  of  Pittsburgh, 
for  appellee. 

PER  CVKIAM.  The  judgment  is  aflarmed, 
on  the  opinion  of  the  learned  president  Judge 
of  the  court  below  refusing  the  motion  to 
take  off  the  nonsuit 


HUNTER  v.  HENNING. 

(Supreme  Court  of  Pennsylvania.     Jan.  7, 
1918.) 

1.  Strr-Orr  and  GonirrxBCLAiM  «=b41— Re4- 
TiiarrES— MUTUAI.ITY    of    Demand — "Mutu- 

ALTTT    IN    QUALrrY    OF   RiGHT." 

A  cardinal  rule  in  the  interpretation  of  stat- 
utes of  set-off  requires  that  there  be  mutuality 
of  demand,  both  as  to  the  quality  of  the  right 
and  the  identity  of  the  parties;  mutuality  in 
quality  of  right  meaning  mutuality  of  right  with 
respect  to  the  legal  remedy  provided  for  the  en- 
forcement of  the  several  demands. 

2.  SET-OFF  and  COtTNTEBCLAIM   4=s>41   —  OB- 
JECT OF  Statute — MrTtJALrrr  of  Claim. 

The  purpose  of  statutes  of  set-off  being  to 
avoid  circuity  of  action,  it  is  the  general  rule 
that  cross-demands  must  be  held  in  the  same 
persons  and  in  the  same  rights  so  that  actions 
may  be  maintained  thereon  each  against  the 
other,  so  that  to  be  mutual  a  cross-demand  must 
be  shown  to  belong  individually  to  the  defendant 
with  the  corresponding  right  to  sue  therefor  in 
bis  individual  name. 

3.  Sin--OrF  and   CorwTERCLAiM  «=»46(1)  — 

CBOSS-DEHAN  D Mtmj  ALITT. 

In  an  action  by  the  receiver  of  a  bank 
against  the  maker  of  a  note,  the  defendant  could 
not  set  off  bank  deposits  made  by  him  in  a  fidu- 
cial? capacity  prior  to  the  insolvency  of  the 
bank,  as  there  was  no  mutuality  of  demand  both 
aa  to  quality  of  the  right  and  identity  of  the 
parties. 

Appeal   from   Superior  Court 

Action  by  David  Hunter,  Jr.,  receiver  of 
the  Land  Trust  Company,  against  J.  F.  Hen- 
nlng.  From  a.  Judgment  of  the  Superior 
Court  (64  Pa.  Super.  Ct  366),  reversing  a 
Judgment  of  the  Court  of  Common  Pleas  for 
plaintiff  for  want  of  a  sufficient  affidavit  of 
defense,  plaintiff  appeals.     Reversed. 

Argued  before  BROWN,  C.  J.,  and  MES- 
TREZAT,  POTTER,  STEWART,  MOSCH- 
ZISKER,   FRAZER,    and    WAJXINQ,    J  J. 


Alexander  J.  Banon,  of  Pittsbiurgh,  for  ap- 
pellant. Samuel  Ia  DiUe,  of  Pittsburgh,  foz 
aippellee; 

STEWART,  J.  This  Is  an  appeal  from 
the  Judgment  of  the  Superior  Court  revers- 
ing a  judgment  of  the  common  pleaa  court 
of  Allegheny  county.  The  case  will  be 
found  reported  in  64  Pa.  Super.  Ot  p.  366. 
The  original  action  was  brought  by  a  receiv- 
er of  an  insolvent  bank  to  recover  from  the 
defendant,  here  the  appeUee,  the  amount  due 
on  a  note  for  $950,  of  which  he  was  maker. 
The  liability  of  the  defendant  on  tbe  note 
was  not  in  dilute,  nor  was  the  amount  due, 
namely,  $400.  The  only  question  In  the  case 
arose  with  the  attempt  on  the  part  of  the 
defendant  to  set  off  against  the  plaintiff's 
demamd  two  several  deposits  that  had  been 
made  by  the  defendant  in  the  bank  prior 
to  Us  declared  Insolvency,  one  to  the  credit 
of  himself  as  "executor  of  E.  O.  Anderson" 
In  $150.64,  and  one  to  the  credit  of  himself 
as  "trustee  of  J.  Dorothy  Henntng,  a  minor," 
In  $205.41.  The  trial  court  refused  the  set- 
off and  Judgment  was  accordingly  rendered 
In  favor  of  tbe  receiver  for  the  full  amount 
of  the  claim  sued  on.  Appeal  was  taken 
from  the  Judgment  so  entered  to  the  Supe- 
rior Court,  with  the  result'  that  the  Judg- 
ment of  the  low«  court  was  there  reversed, 
the  ai^)ellate  court  holding  that  the  set-off 
should  have  b^n  allowed.  This  states  tbe 
whole  case  on  its  facts,  and  these  give  rise 
to  a  single  question  of  law.  Were  these 
several  demands,  that  Is  to  say,  the  note 
on  which  suit  was  brought  and  tbe  several 
deposits  in  bank  offered  as  set-offs,  due  in 
the  same  right?  In  other  words,  tbe  right 
of  action  for  the  recovery  of  the  note  being 
concededly  In  the  plaintiff,  did  the  defend- 
ant have  a.  corresponding  right  of  action  to 
recover  from  tbe  bank  tbe  several  deposits 
above  spedfled?  If  be  had  such  right  the 
cases  cited  in  sui^Mrt  of  tbe  conclusion  on 
which  the  Judgment  of  the  Superior  Court 
is  rested  are  not  only  Otpposite,  but  fully 
vindicate  tbe  judgment;  otherwise,  they 
come  short  of  the  purpose  for  which  they 
are  cited. 

[1,2]  It  was  no  part  of  tbe  Judicial  pur- 
pose in  any  of  these  cases  to  abate  anything 
from  or  qualify  In  any  degree  what  Gibson, 
C.  J.,  In  Stuart  v.  Commonwealth,  S  Watts, 
74,  calls  "a  cardinal  rule  In  the  interpreta- 
tion of  statutes  of  set-off,"  and  which  be 
says  "requires  that  there  be  mutuality  of 
demand  both  as  regards  tbe  quality  of  tbe 
right  and  the  identity  of  parties."  By  mu- 
tuality in  quality  of  right  Is  to  be  understood 
mutuality  of  right  with  respect  to  the  legal 
remedy  provided  for  the  enforcement  of  the 
several  demands.  The  plaintiff  here  sues 
tbe  defendant  in  tbe  latter's  own  right  on 
bis  ipdividual  Indebtedness.  Except  as  it 
is  available  for  the  defendant   to   sue  the 
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bank  In  his  own  right  Ur  recover  the  bank 
deposits,  there  is  no  mutuality  In  quality  of 
right.  This  becomes  api)arent  when  the 
purpose  of  the  statute  Is  ctMisldered.  This, 
as  repeatedly  declared,  is  the  avoidance  of 
circuity  of  action.  "The  foundation  of  set- 
off," says  Mitchell,  J.,  in  Hibert  v.  Lang, 
165  Pa.  439,  30  AU.  1004,  "Is  the  prerentlon 
of  circuity  of  action.  It  Is  therefore  the 
general  rule  thati  crosB-demands  must  be 
held  by  the  same  persons  and  in  the  same 
rights,  so  that  actions  may  be  maintained 
thereon  each  against  the  other."  To  be  mu- 
tual the  crosa-demand  here  set  up  must  be 
shown  to  belong  Individually  to  the  defend- 
ant with  corresponding  right  to  sue  for  the 
same  in  bis  individual  name,  otherwise  the 
debts  cannot  be  said  to  be  due  in  the  same 
rights.  The  case  of  Wolfersberger  v.  Bucher, 
10  Serg.  &  R.  10,  relied  upon  as  sustaining 
the  right  of  set-off  here  claimed.  Is  not  in 
any  way  inconsistent  with  what  we  have 
said,  but  supporting  rather.  There  the  ac- 
tion was  brought  on  a  note  given  by  the  de- 
fendant for  the  price  of  goods  purchased  at 
a  sale  of  an  Intestate's  effects.  The  plaintiff 
In  the  action  was  the  administrator,  but  the 
action  was  brought  In  his  Individual  name, 
which  the  court,  for  reasons  unimportant 
here,  held  to  be  proper,  acd  that  he  had  a 
right  of  action  within  himself.  The  debt 
offered  to  be  set  off  was  due  by  the  Intestate 
in  his  llfetima  It  was  disallowed  in  the 
court  below,  and  on  appeal  the  disallow- 
ance was  affirmed  by  this  court  in  the  fol- 
lowing explicit  language: 

"This,  then,  is  an  actioi^  brought  by  a  man  in 
his  own  right,  in  which  there  was  an  offer  to 
set  off  a  demand  due  by  him  as  administrator; 
and  it  is  well  settled  that  such  set-off  cannot  be  I 
allowed.  •  •  •  In  this  case  the  plaintiff 
would  be  at  liberty  to  join  with  the  present 
cause  of  action  any  demand,  proper  in  other  re- 
spects, although  without  the  slightest  cast  (sic) 
of  being  due  to  him  in  a  representative  charac- 
ter, which  shows  he  was  the  owner  of  the  debt, 
and  not  merely  entitled  to  the  remedy;  and  the 
establishing  of  that  point,  independently  of  any 
other  ground,  is  decisive  of  the  question." 

[3]  In  the  present  case,  the  action  was 
brought  not  by  the  bank,  but  by  the  receiver 
In  his  representative  capacity.  The  offer 
of  set-off  was  a  demand  due  from  the  t>ank. 
If  in  any  event  to  the  defendant,  due  him 
only  In  his  representative  character  as  ex- 
ecutor and  as  trustee.  In  the  case  cited,  the 
decision  rested  distinctly  on  the  ground  of 
want  of  mutuality — that  the  debts  due  were 
not  due  in  the  same  right  In  the  case  In 
hand,  the  demands  offered  as  setoff  are  not 
due  the  defendant,  J.  F.  Hennlng.  If  It  be 
assumed  that  the  legal  title  to  the  funds  that 
are  the  basis  of  these  demands  was  once  In 
him  as  admilnlstrator  and  trustee,  under  the 
doctrine  of  Wolfersberger  v.  Bucher,  supra, 
he  had  divested  himself  of  that  legal  title 
when  he  segregated  them  from  his  own 
funds  In  the  manner  he  did,  depositing  nei- 
ther In  the  bank  as  his  own,  but  designating 
each  In  a  way  showing  unmistakably  to  whom 


It  belonged.  In  doing  so  he  put  it  beyond  his 
legal  right  to  exercise  any  cwitrol  whatever 
over  either  d^posilt,  unless  in  his  representa- 
tive capacity.  His  individual  check  upon 
either  deposit  the  bank  could  have  safely 
dishonored;  it  could  have  honored  such 
check  only  at  its  peril,  for  In  his  Individual 
capacity  It  owed  him  nothing.  Each  deposit 
was  a  special  appropriation  by  the  defend- 
ant of  trust  funds  in  his  hands;  he  bad 
no  property  right  in  either;  neither  could 
have  been  attached  by  his  Individual  cred- 
itors, and  in  case  of  failure  of  the  bank  he 
would  have  been  exempt  from  loss.  German 
National  Bank  v.  Foreman,  138  Pa.  474,  21 
Atl.  20,  21  Am.  St.  Rep.  908.  These  deposits, 
made  in  the  way  they  were,  can  only  be  re- 
garded as  an  equitable  assignment  for  the 
uses  designated.  Nor  does  the  case  of  Wolf 
V.  Beales,  6  Serg.  &  B.  242,  9  Am.  Dec.  425, 
also  cited  and  relied  on,  conflict  There  the 
defendant  was  sued  to  recover  a  debt  he 
individually  owed;  the  cross-demand  he  set 
up  was  plaintiff's  Indebtedness  on  a  bond 
given  to  one  Pearson,  and  by  Pearson  trans- 
ferred to  the  defendant  From  the  condi- 
tion In  the  bond  it  appears  that  the  money 
due  was  payable  to  the  obligee  named,  in 
truiA  for  another.  On  this  bond  plaintiff 
could  have  sued  only  as  trustee,  not  having 
the  right  of  action  thereon  in  himself.  It 
was  so  held  and  the  set-off  was  refused  sole- 
ly on  this  ground,  the  court  by  Gibson,  J., 
saying: 

"It  may  be  stated  as  a  general  rnle  that  the 
person  having  the  right  of  action  may  set  off  a 
debt  due  to  him  as  trustee  against  a  debt  due  by 
him  in  his  own  right,  •  •  •  but  it  is  ex- 
tremely clear  that  the  right  to  set-off  must  de- 
pend either  on  the  right  of  action  or  the  right  of 
property,  and  here  the  defendant  had  neither. 
The  bond  was  not  assignable  under  the  act  of 
assembly,  being  payable  only  to  the  obligee  him- 
self, who  was  therefore  not  authorized  to  trans- 
fer the  right  to  sue  on  it  at  law ;  and  the  prop- 
erty in  the  money  it  was  given  to  secure  being  in 
another,  he  could  not  transfer  an  equitable  right 
of  action,  which  can  pass  only  as  an  incident  of 
the  right  of  property.  On  what  ground,  then, 
could  the  defendant  below  have  sustained  a  suit? 
Only,  If  at  all,  as  a  trustee  having  the  remedy. 
•  •  ♦  As,  therefore,  the  defendant  could  not 
have  sustained  the  suit  on  the  bond,  the  court 
was  right  in  refusing  to  permit  him  to  set  it 
off." 

If  we  are  correct  In  saying  that  in  the 
present  case  the  plaintiff  could  not  have 
maintained  an  action  against  the  bank  for 
the  recovery  of  these  deposits,  except,  in 
representative  capacity,  then,  instead  of  sup- 
porting the  contention  of  the  appellee,  the 
case  goes  directly  to  the  contrary.  The  case 
of  Solllday  v.  Bissey,  12  Pa.  347,  is  readily 
distinguished  from  the  present  one.  There 
it  was  a  fact,  expressly  so  stated  by  the 
court,  that  the  debt  set  off  was  a  dfbt  owing 
the  executors  on  their  own  contract  and  in 
their  own  right;  the  court  adding: 

"In  all  cases  of  promises,  express  or  implied, 
made  to  or  by  an  administrator  after  the  death 
of  an  intestate,  and  the  same  holds  as  to  execu- 
tors, the  action  lies  by  and  against  the  adminis- 
trator, personally." 
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It  was  upon  this  legal  rlgbt  tbat  the  setoff 
was  allowed.  Jack  v.  Klepser,  196  Pa.  187, 
46  AtL  479,  79  Am.  St.  Bep.  699,  calls  for 
no  coi»ideratlon,  as  It  is  without  even  re- 
mote relation  to  the  question  here  being  con- 
sidered. 

The  case  turns  upon  the  question  of  m-utn- 
allty  In  quality  of  right  with  respect  to  these 
counterclaims. «  The  action  was  against  the 
defendant  in  the  latter's  own  right,  that  is 
to  say,  for  bis  indlvidaal  debt;  what  he 
«daimed  to  set  off  was  a  demand  against  his 
creditor  In  which  he  had  no  property  right 
himself,  not  eren  the  right  of  possessl<m,  and 
for  the  recovery  of  which  he  could  sue  only, 
if  at  all,  in  a  representative  character.  The 
manifest  effect  of  allowing  such  a  set-off 
would  be  to  enable  a  debtor  to  pay  a  debt 
of  his  own  with  money  belonging  to  other 
people; 

Oor  effort  has  been  to  show  the  absence 
of  the  mutuality  the  law  requires  in  such 
cases.  If  we  have  succeeded,  and  we  think 
the  authorities  cited  supx>ort  this  view,  then 
It  mnst  follow  that  the  lower  court  was  cor- 
rect in  refusing  to  allow  the  set-off  urged. 

The  judgment  of  the  Superior  Court  is  re- 
versed. 


SMITH  V.  YOUNG. 
(Supreme  Court  of  Pennsylvania.    Jan.  7, 1018.) 

1.  Vendob  and  Pcbchaseb  «=>233  —  Bona 

FiDK   PUBCHASEB— RECOBD — STATUTE. 

Under  Act  March  18,  1775  (1  Smith's  Laws, 
p.  4^,  f  1.  providing  that  all  deeds  shall  be  re- 
corded in  the  county  where  the  land  was  with- 
in six  months  after  the  execution  of  the  deed, 
and  tbat  every  deed  not  so  recorded  shall  be 
void  against  any  subsequent  purchaser  or  mort- 
gagee for  a  valuable  consideration  unless  such 
deed  be  recorded  before  the  provini;  and  record- 
ing of  the  deed  under  which  the  subsequent  pur- 
chaser or  mortgagee  claims,  as  amended  by  Act 
Mav  19,  1893  (P.  L.  108)  i  1,  changing  the  pe- 
riod of  six  months  to  90  days,  all  deeds  are  re- 
quired to  be  recorded  within  90  days  after  ex- 
ecution, and  a  deed  not*  recorded  within  that 
time  is  fraudulent  and  void  as  to  subsequent 
purchasers  or  mortgagees. 

2.  Vewdob  ahd  Purchaseb  «=»221— Amend- 
ATOBT    Statute — Consteuction— Bepeai^ 

Such  amendatory  act,  by  omitting  the  final 
clanse  of  the  amended  act,  operatedf  as  a  re- 
peal of  such  clause  as  to  all  matters  not  incorpo- 
rated into  the  amendment 
S,  Vendob  and  Pubchaseb  ^=>233  —  Bona 

i^DE  PUBCHASEB— KECOED. 

Where  the  owner  of  realty  executed  an 
ureement  to  sell,  which  was  recorded  more  than 
90  davs  after  its  delivery,  ani)  before  it  was  re- 
corded the  owner  executed  a  deed  to  another 
for  a  valuable  consideration  in  pursuance  of  a 
prior  agreement,  which  deed  was  recorded  S6 
days  after  its  delivery,  the  title-  of  the  first  pur- 
chaser, as  agfunst  the  subsequent  purchaser  for 
value,  was  void. 

Am>eal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Case  stated  between  Teany  Smith  and  J. 
George  Young,  to  determine  plalntUTs  Inter- 
est in  certain  real  estate.    Judgment  entered 


for  plaintiff,  and  def^dant  appeala.  Af- 
firmed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, M08CHZIS£:£R,  FRAZER,  and  WAI/- 
LING,  JJ.  ' 

Wm.  M.  Hall,  of  Pittsburgh,  for  appellant. 
George  B.  Alter,  of  Pittsburgh,  for  appellee. 

POTTER,  J.  This  was  a  case  stated  to 
determine  the  title  to  certain  real  estate. 
On  December  7,  1916,  the  owner  of  the  prop- 
erty, McCullough,  his  wife  Joining,  entered 
into  articles  of  agreement  for  the  sale  of  the 
property  to  one  Fogarty,  and  on  December  11, 

1916,  Fogarty  executed  and  delivered  an 
agreement  for  the  sale  of  the  premises  to  J. 
George  Young,  the  defendant    On  March  26, 

1917,  these  agreements  were  recorded  In  the 
recorder's  office  of  Allegheny  county,  where 
the  property  In  question  was  situated.  On 
January  15,  1917,  McCullough  and  his  wife 
entered  into  an  agreement  with  Charles  F. 
Smith,  acting  for  his  wife,  the  plaintiff,  for 
the  sale  of  the  same  property,  and  on  Feb- 
ruary 26,  1917,  McCullough  and  wife,  In 
pursuance  of  the  agreement,  executed  a  deed 
to  the  plaintiff.  This  deed  was  recorded  on 
April  23,  1917,  66  days  after  the  date  of  Ite 
delivery,  while  the  defendant,  Young,  did  not 
place  the  evidence  of  bis  title  upon  the  rec- 
ord until  105  days  from  the  date  of  its  de- 
livery. The  court  below  held  that  by  his 
failure  to  record  his  agreement  within  90 
days  of  its  execution,  as  required  by  the 
provisions  of  the  act  of  May  19,  1893,  de- 
fendant lost  his  title  as  against  the  plaintiff, 
a  subsequent  purchaser. 

[1]  By  the  act  ofyMarch  18, 1775  (1  Smith's 
Laws,  p.  422)  {  1,  it  was  provided  that  all 
deeds  and  conveyances  executed  within  the 
province  of  Pennsylvania  for  lands,  tene- 
ments, and  hereditaments  In  the  province 
should  "be  recorded  In  the  office  for  record- 
ing of  deeds  in  the  county  where  such  lands 
or  hereditaments  are  lying  and  being,  with- 
in six  months  after  the  execution  of  such 
deeds  or  conveyances."  The  section  further 
provided  that  every  deed  and  conveyance  not 
so  recorded  should  "be  adjudged  fraudulent, 
and  void  against  any  subsequent  purchaser 
6r  mortgagee  for  a  valuable  consideration, 
unless  such  deed  or  conveyance  be  recorded 
as  aforesaid,  before  the  proving  and  record- 
ing of  the  deed  or  conveyance  under  which 
subsequent  purchaser  or  mortgagee  shall 
claim."  By  the  act  of  May  19,  1803  (P.  U 
108,  §  1)  this  section  was  amended  by  chang- 
ing the  period  of  6  months  to  90  days,  and 
by  making  deeds  and  conveyances  made  and 
executed  within  this  commonwealth  and  not 
recorded  within  that  time  after  execution 
fraudulent  and  void  against  any  subsequent 
purchaser  or  mortgagee  for  a  valid  consid- 
eration, or  any  creditor  of  the  grantor  or 
bargainor,  in  said  deed  or  conveyance.  And 
in  the  amending  act,  the  clause  "unless  such 
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deed  or  conveyance  be  recorded  as  aforesaid, 
before  the  proving  and  recording  of  the  deed 
or  conveyance  under  which  subsequent  pur- 
chaser or  mortgagee  shall  claim,"  was  entire- 
ly omitted. 

In  Fries  v.  Null,  154  Pa.  573,  26  AO.  554, 
a  case  which  arose  and  was.  decided  before 
the  passage  of  -the  act  of  1893,  an  owner  of 
real  estate  had  executed  and  delivered  a 
mortgage,  which  was  not  recorded  until  six 
months  and  two  days  after  its  execution. 
Four  days  after  the  execution  of  the  mort- 
gage, the  mortgagor  executed  and  delivered 
to  a  person  other  than  the  mortgagee  a  deed 
for  the  mortgaged  premises.  This  deed  was 
put  on  record  within  six  months  after  its 
execution,  but  not  until  the  day  after  the 
■mortgage  had  been  recorded.  The  question 
therefore  arose  whether  a  mortgage  record- 
ed more  than  six  months  after  Its  execution 
had  priority  over  a  subsequent  deed  recorded 
within  six  months,  but  not  until  after  the 
mortgage  was  on  record.  It  was  held  that 
the  mortgage  had  priority.  Mr.  Justice 
Mitchell  filed  a  dissenting  opinion  (at  page 
581  of  154  Pa.,  at  page  657  of  26  Atl.),  in 
which  Mr.  Justice  Williams  concurred,  In 
which  he  characterized  the  decision  as  "rev- 
olutionary in  its  effect  on  title  to  land  under 
the  recording  acts."  In  his  view  the  inten- 
tion of  the  act  was  that  a  deed  or  convey- 
ance recorded  within  six  months  should  have 
priority  over  one  not  recorded  until  after 
the  expiration  of  that  period,  and  that  (at 
page  582  of  154  Pa.,  at  page  557  of  26  Atl.) 
"it  Is  only  when  by  the  delay  of  both  parties, 
two  deeds  are  both  outside  of  the  term,  that 
it  becomes  a  race  between  them  which  shall 
get  on  record  first." 

[J]  In  the  present  case,  the  court  below 
calls  attention  to  the  fact  that  the  decision 
In  Fries  V.  Null  was  rendered  May  8,  1893, 
and  the  act  amending  the  act  of  1775  was  ap- 
proved on  May  19,  1893,  11  days  later,  and 
the  court  says: 

"I  take  it  that  the  omission  by  the  Legisla- 
ture [of  the  clause  quoted  above]  was  for  the 
reason  that  it  decided  to  change  the  law  as  set 
forth  in  the  case  of  Fries  v.  Null." 

No  other  conclusion  can  be  drawn  from 
the  act  of  1893.  It  clearly  operates  as  a  re- 
peal of  the  final  clause  of  the  first  section  of 
the  act  of  1775.  In  Reid  v.  Smoulter,  128 
Pa.  324,  333,  IS  AtL  445  (5  L.  B.  A.  617)  Mr. 
Justice  Clark  said: 

"A  statute  amendatory  of  another,  declaring 
that  the  former  shall  read  in  a  particular  way, 
must,  in  general,  be  held  to  repeal  all  provisions 


not  retained  in  the  altered  form.  All  matters 
not  incorporated  into  the  amendment,  the  latter 
most  be  held  to  have  repealed." 

To  the  same  effect,  see  Luzerne  Water  Ck). 
V.  Toby  Creek  Water  Co.,  148  Pa.  568,  570, 
24  Atl.  117;  Sener  v.  Ephrata  Boro.,  176 
Pa.  80,  34  Atl.  954;  In  re  Martin,  209  Pa. 
266,  268,  58  Atl.  478. 

[3]  In  construing  the  act  W  1893,  In  the 
case  of  Davey  v.  Ruffell,  162  Pa.  443,  451, 
29  Atl.  894,  896,  the  opinion  concludes  as  fol- 
lows: 

"It  results  from  this  examination  of  the  act 
of  1893  that  it  is  effective  to  change  the  law  as 
it  stood  before,  in  only  one  particular,  viz.  it 
reduces  the  time  within  which  a  purchaser  must 
record  his  deed  from  6  months  to  90  days.  In 
all  other  respects  the  law  remains  as  it  was  be- 
fore." 

This  was  clearly  an  Inadvertent  statement 
The  question  of  the  effect  of  the  omission 
from  the  act  of  1893  of  the  final  and  qualify- 
ing clause  of  section  1  of  the  act  of  1775  was 
not  Involved  in  Davey  v.  Ruffell,  and  was 
not  considered  In  the  opinion  of  this  court  in 
that  case.  The  law  was  carefully  and  de- 
liberately changed  by  the  act  of  1893,  and,  as 
it  now  stands,  deeds  and  conveyances  made 
and  executed  within  this  commonwealth  are 
required  to  be  recorded  within  90  days  after 
execution,  and  every  such  deed  or  convey- 
ance not  recorded  within  that  time  Is  fraudu- 
lent and  void  as  to  subsequent  purchasers  or 
mortgagees. 

The  agreement  of  sale  under  which  defend- 
ant claims  title  was  not  recorded  within  00 
days  after  Its  execution.  Therefore,  by  the 
terms  of  the  statute.  It  is  void  as  against 
plaintiff's  deed,  which  was  executed  subse- 
quently and  for  a  valid  consideration,  and 
was  recorded  within  90  days  from  the  date 
of  Its  execution.  It  Is  expressly  set  forth 
in  the  case  stated  that  at  the  time  when 
plaintiff  agreed  to  purchase,  she  had  no  actu- 
al knowledge  of  any  prior  agreement  for 
the  sale  of  the  property.  Defendant's  agree- 
ment was  not  then  on  record,  and  it  was  not 
recorded  until  after  the  expiration  of  the  90- 
day  limit. 

It  would  seem  to  be  desirable  that  no  ex- 
tension of  time  should  be  allowed  for  the 
recording  of  deeds  or  conveyances,  and  that 
priority  should  be  given  to  the  instrument 
first  placed  upon  the  record.  But  that  Is, 
of  course,  a  matter  entirely  tor  the  Legis- 
lature. 

The  judgment  is  affirmed. 
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WORCESTER  v.  SMITH. 

(Snpreme  Jndicial  Court  of  Maine.    March  11, 
1918.) 

L  Dkbos  «»187— "Exokptiok." 

An  exception  m  a  deed  is  part  of  the  thinx 
granted  and  of  a  thing  in  being  at  the  time  of 
the  grant. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Excep- 
tion.] 

2.   DEKDS     ^s>141— "RK8EBVATION." 

A  reservation  in  a  deed  vests  in  the  grantor 
some  new  right  or  interest  that  did  not  exist  in 
him  before,  and  operates  as  an  implied  grant. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  PhrasM,  First  and  Second  Series,  Reserva- 
tion.] 

8.  Dkkds  «=9lS8— RKBERTAnons  and  Exobp- 

TIONS— CON8TBUCTION. 

Whether  a  provision  in  a  deed  was  in- 
tended as  an  exception  or  reservation  must  be 
determined,  not  only  from  the  language  used, 
hot  from  all  circnmstancea  anrrounding  the 
transaction. 

4.  Deeps  <=»138— "Exception"- What  Con- 

BTITtTTES. 

Where  a  deed  divided  a  farm  between  own- 
ers in  common,  a  provision  that  the  grantor 
should  have  half  the  income  from  gravel  in  cer- 
tain lots  held  an  exception,  and  not  a  reserva- 
tion, in  view  of  the  fact  that  the  income  had 
previously  been  divided  equally  between  the 
owners,  and  that  the  gravel  deposit  constituted 
an  enterprise  distinct  from  that  of  farming. 

5.  Deeds  €=9l40— Exception— Operation. 

An  exception  in  a  deed  is  operative  after  the 
grantor's  death,  although  containing  no  words 
of  inheritance,  since  the  grantor  never  parted 
with  his  title. 

6.  Deeds  «=9l40 — Exception— Cowstbuction. 

A  provision  in  a  deed  that  the  grantor 
should  have  half  the  income  from  gravel  in 
certain  lots  where  now  opened,  etc.,  field  to  in- 
d'ide  income  from  gravel  pits  subsequently 
opened  on  the  specified  lots. 

Report  from  Supreme  Judicial  Court, 
Washington  County. 

Action  by  Katie  S.  Worcester  against  Ma- 
mie P.  Smith.  On  report.  Judgment  for 
plain  tiff. 

Argued  before  CORNISH,  C.  'J.,  and 
SPEAR,  KING,  HANSON,  and  PHIIr 
BROOK,  JJ. 

A.  D.  McFBul,  of  Machias,  for  plaintiff. 
Gray  &  Sawyer,  of  Mllbrldge,  and  G.  G.  Free- 
man, of  Madilas,  for  defendant. 

SPEAR,  J.  This  is  an  action  of  assumpsit 
on  account  annexed  to  recover  certain  sums 
alleged  to  be  due  for  one-half  rent  for  grav- 
el sold  from  a  gravel  pit  on  the  land  of  de- 
fendant, to  whldt  defendant  pleads  the  gen- 
eral issue.  EUot  A.  Foster  and  Talbut  S. 
French  in  1878  were  the  owners  In  common 
and  undivided  of  a  farm  in  Columbia,  called 
the  John  Puffer  farm.  They  divided  the  farm 
July  31,  1879,  and  passed  division  deeds,  and 
the  determination  of  the  rights  of  the  parties 
depends  upon  the  c<»istruction  of  those  deeds, 
particularly  the  deed  of  Foster  to  French. 
The  plaintlfl  is  the  daughter  of  Foster,  and 
owns  under  his  division  deed;    the  defend- 


ant Is  the  daughter  of  French,  and  holds  un- 
der his  dlvlslcm  deed.  The  deed  from  Foster 
to  French  contains  the  following  language: 
"Reserving  the  apple  and  plum  trees  on  said 
land  undivided  E.  A.  Foster  has  half  the  income 
of  the  gravel  in  said  lots  where  now  opened  and 
one  half  the  house  as  it  now  stands  with  the 
privilege  to  use  as  his  own  so  far  as  one  half  is 
owned." 

And  Interlined  are  the  following  words : 
"The  land  on  which  it  stands  belongs  to  the 
said  T.  8.  French." 

[1,2]  The  only  question  raised  is  an  inter- 
pretation of  the  reservation  clause  found  In 
the  deed  from  Foster  to  French.  Is  It  a  res- 
ervation or  an  exception?  An  "exception"  is 
a  part  of  the  thing  granted  and  of  a  thing  In 
being  at  the  time  of  the  grant.  A  "reserva- 
tion" vests  in  the  grantor  some  new  right  or 
interest  that  did  not  exist  in  him  before,  and 
operates  by  way  of  an  implied  grant.  Hall 
V.  Hall,  106  Me.  389,  76  Atl.  705. 

In  Ring  V.  Walker,  87  Me.  550,  38  AU.  174, 
it  Is  said : 

"The  distinction  between  an  'exception'  and  a 
'reservation'  is  frequently  obscure  and  uncer- 
tain, and  has  not  always  been  observed,  and  the 
two  expressions  have  to  a  great  extent  been  in- 
discriminately employed.  Moreover,  a  reserva- 
tion is  often  construed  as  on  exception  in  order 
that  the  obvious  intention  of  the  parties  may  be 
subserved.  Winthrop  v.  Fairbanks,  41  Me. 
307;  Smith  v.  Ladd  [41  Me.]  316;  Bowen  v. 
Conner,  6  Cush.  [Mass.]  132.  Whether  a  par- 
ticular provision  is  intended  to  operate  as  an  ex- 
ception or  reservation  is  to  be  determined  by  the 
character,  rather  than  by  the  particular  words 
used.  Perkins  v.  Stockwell,  131  Mass.  629, 
530." 

[3]  Accordingly,  not  only  from  the  language 
of  the  reserving  clause  in  this  deed,  but  from 
all  the  circumstances  surrounding  the  trans- 
action, is  the  Intention  of  the  parties  to  be 
discovered.  In  13  Cyc.  677,  under  e,  "Inten- 
tion," Is  found  this  rule  of  construction: 

"A  reasonable  construction  should  be  given 
to  a  reservation  or  exception  according  to  the 
intention  of  the  parties,  ascertained  from  the  en- 
tire instrument.  There  should  be  considered, 
when  necessary  and  proper,  the  force  of  the  lan- 
guage used,  the  ordinary  meaning  of  words,  the 
meaning  of  specific  words,  the  context,  the  re- 
citals, the  subject-matter,  the  object,  purpose, 
and  nature  of  the  reservation  or  exception  and 
the  attendant  facts  and  surrounding  circum- 
stances before  the  parties  at  the  time  of  making 
the  deed.  This  rule  is  applicable  to  the  con- 
struction of  reservations  or  exceptions  oi  proper- 
ty generally." 

[4]  Determined  by  these  rules,  we  are  of 
the  opinion  that  the  parties,  by  the  reserving 
clause  In  their  deed.  Intended  an  exception 
rather  than  a  reservation.  Their  wives  were 
sisters;  they  owned  the  property  in  com- 
mon ;  had  developed  the  gravel  pit  together; 
had  received  the  income  from  It  jointly.  It 
was  an  enterprise  distinct  from  that  of  farm- 
ing ;  It  was  In  the  nature  of  a  mine  of  some 
kind  of  metal,  found  on  the  farm;  it  was  a 
product  of  commerce,  right  where  It  lay,  inde- 
pendent of  farm  labor ;  it  was  not  essential  to 
the  operation  of  the  rest  of  the  land  convey- 
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ed ;  It  was  an  existing,  distinct  deposit,  char- 
acteristic of  that  kind  of  soil  well  known  as 
a  gravel  bank,  having  a  well-deflned  commer- 
cial value,  depending  upon  its  qnality,  ac- 
cess, and  availability. 

The  parties  to  this  deed  must  be  regarded 
as  having  understood  the  nature  of  their 
transaction.  Accordingly,  It  seems  but  nat- 
ural and  reasonable  that  the  grantor  intended 
to  take  out  of  this  conveyance  his  interest 
In  this  gravel  bank.  It  was  not  something 
created  by  the  reserving  words.  It  already 
existed.  It  was  an  entity  far  more  distinct 
from  the  thing  conveyed  than  any  of  the  cas- 
es enumerated  in  Hall  v.  Hall,  106  Me.  392, 
76  Atl.  705.  The  language  also  supports  the 
interpretation.  It  indicates  the  Intention  on 
the  part  of  the  grantor  to  take  something  out 
of  the  thing  granted  that  would  otherwise 
have  passed  by  grant.  This  Is  the  very  es- 
sence of  an  exception  as  distinguished  from  a 
reservation. 

Our  conclusion,  therefore,  is  that  the  re- 
serving clause  must  be  construed  as  an  ex- 
ception. 

[6]  This  reserving  clause  does  not  contain 
words  of  inheritance,  yet,  though  the  grantor 
be  deceased,  the  clause  is  operative  as  an 
exception,  the  effect  of  an  exception  being, 
that  the  grantor  has  never  parted  with  hla 
title. 

[t]  The  remaining  question  Is  what  the  ex- 
ception covered,  on  the  face  of  the  earth. 
While  the  language  of  description  Is  not  spe- 
cific, yet  the  intention  of  the  parties  may  be 
reasonably  ascertained.  The  evidence  shows 
that  at  the  time  of  the  conveyance  there  was 
but  one  small  gravel  pit  opened,  and  that 
was  on  lot  4.  It  also  shows  that  the  gravel 
sold,  for  one-half  of  the  proceeds  of  which 
this  suit  is  brought,  was  not  taken  from 
the  pit  opened  at  the  time  of  the  conveyance, 
but  from  another  pit  opened  since,  on  the 
same  lot  4. 

The  defendant  therefore  contends  that, 
even  though  the  reserving  clause  be  construed 
as  an  exception,  the  plaintiff  cannot  recover, 
as  the  exception  applies  only  to  the  pit,  or 
hole,  open  at  the  time  of  the  conveyance. 
We  cannot  assent  to  this  interpretation  of 
the  language  of  the  reserving  clause.  ''Fos- 
ter has  half  the  Income  of  the  gravel  In  said 
lots  where  now  opened."  This  language  'is 
significant.  It  excepts  in  so  many  words 
"the  gravel  in  said  lots,"  and  then  adds  the 
qualifying  phrase  "where  now  opened" ;  that 
Is  the  lot  In  which  the  pit  Is  now  opened.  It 
does  not  say  "in  said  pits,"  or  holes,  "where 
now  opened."  The  modifying  phrase  "where 
now  opened"  is  used  to  designate  the  excepted 
lots.  It  is  half  the  Income  of  gravel  "in 
said  lots"— not  "In  said  pits." 

Moreover,  taking  into  consideration  the 
object  and  purpose  of  this  exception,  it  seems 
evident  that  they  were  not  thinking  of  a 
gravel  hole  or  gravel  pit,  but  of  Just  what 


was  expressed  in  the  language  which  was 
used  In  the  deed,  "gravel  in  said  lots."  Oth- 
erwise the  grantee  might  do  Just  what  would 
result  In  this  case,  whether  by  accident  or 
design,  we  do  not  know,  namely,  leave  this 
small  pit  or  hole  as  It  was  and  open  other 
pits  all  around  it,  if  need  be,  and  thereby 
derive  the  grantor  of  the  very  source  of  in- 
come which  he  undoubtedly  thought  he  would 
derive  from  the  sale  of  gravel  from  this  lot; 
nay,  more,  by  abandoning  the  pit  then  open, 
deprive  the  grantor  of  any  Income  whatever, 
and  at  the  same  time  make  the  pit  worthless 
by  the  encroachment  of  other  pits.  In  oth- 
er words,  If  the  defendant's  contention  Is 
sound,  the  grantor,  by  the  reserving  words 
In  his  deed,  obtained  nothing  whatever  but 
the  favor  of  the  grantee,  whidi  is  now  denied 
him. 

The  exception  must  be  confined  to  the  lot 
In  which  the  pit  had  been  opened  at  the  date 
of  the  conveyance.  As  only  lot  4  was  then 
opened,  the  exception  applies  only  to  the 
gravel  that  may  be  sold  from  lot  4. 

We  find  for  the  plaintiff  with  Interest  from 
October  1,  1917,  being  the  nearest  approxi- 
mate to  the  date  of  the  writ 

Judgment  for  plaintiff  for  $46.55. 


MURRAY  V.  CUMBERLAND  COUNTY 
POWER  &  LIGHT  CO. 

(Supreme  Judicial  Court  of  Maine.    March  11, 
1918.) 

1.  Cabbiebs  <s=>247(3)  —  Street  Rah-ways  — 
Wno  ABE  "Passengers." 

Plaintiff  who  was  injured  by  the  opening  of 
the  front  door  of  a  pay-as-you-enter  street  car 
while  passing  by  such  door  to  enter  the  car  at 
the  rear  door,  held  not  a  passenger  at  the  time 
of  the  injury. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Passen- 
ger.] 

2.  Stbeet  Ratlboads  iS=>114(5)  —  Pebsokax 
Injuby — Sufficiency  of  Evidence. 

Evidence  that  plainti£E  who  intended  to  enter 
the  rear  door  of  the  pay-as-you-enter  street  car 
was  injured  by  the  opening  of  the  front  door 
while  passing  by  it,  etc.,  held  not  to  establish 
the  street  rauroad's  negligence,  since  the  injury 
could  not  reasonably  have  been  anticipated. 

Exceptions  from  Supreme  Judicial  Court, 
Cumberland  County. 

Action  by  Evelyn  Murray  against  the 
Cumberland  County  Power  &  Light  Compa- 
ny. From  a  nonsuit,  plaintiff  brings  excep- 
tions.   EJxceptlous  overruled. 

Argued  before  CORNISH,  C.  J.,  and 
SPBAR,  KING,  HANSON,  and  PHII#- 
BROOK,  JJ. 

William  A.  Connellan  and  Harry  H.  Can- 
nell,  both  of  Portland,  for  plaintiff.  Brad- 
ley &  Linnell,  of  Portland,  and  William  Ly- 
ons, of  Westbrook,  for  defendant. 

SPEIAR,  J.  This  is  an  action  for  the  re- 
covery of  damages  for  personal  injuries  al- 
leged to  have  been  received  through  the  neg^ 
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Ugenoe  of  tbe  defendant.  At  the  close  of 
the  testimony  for  the  plaintiff,  the  defend- 
ant moved  for  a  nonsuit,  which  was  granted 
by  the  presiding  Justice.  The  case  comes 
up  aa  exceptions  to  tliis  order.  The  issue: 
Was  there  evidence  upon  which  a  verdict  in 
favor  of  the  plaintiff  might  be  sustained? 
The  facts:  The  car,  by  tbe  operation  of 
wUch  tbe  plaintiff  was  injured,  upon  her 
sdgnal  had  stopped,  at  the  Junction  of  Brack- 
ett  and  Wilson  streets,  at  a  regular  stopping 
place  Indicated  by  a  wMte  post  The  snow 
was  deep  upon  each  side  of  the  trade.  The 
car  was  what  may  be  called  a  "pay-as-you- 
enter  car."  The  entrance  is  at  the  rear  of 
the  car ;  tbe  exit  at  tbe  front,  on  the  right- 
hand  side,  from  a  door  operated  by  a  lever, 
and  sliding  back  in  line  with  tbe  side  of  tbe 
car  in  a  closed  casing.  A  path  bad  been 
shoveled  from  a  house  leading  into  tlie 
street  near  the  front  end  of  the  car.  On  ac- 
coont  of  the  depth  of  tbe  snow  it  was  more 
convenient  for  the  plaintiff  to  take  tbe  path 
and  pass  around  the  front  end  of  the  car, 
and  thence  back  to  the  entry  door.  In  so 
doing  she  8tei^»ed  in  tbe  snow,  lost  her  bal- 
ance, and  to  prevent  herself  from  falling  put 
her  arm  against  the  side  of  the  sliding  door 
just  as  the  motorman  operated  tbe  lever  to 
open  the  door,  the  result  of  which  was  that 
the  plaintifTs  hand  and  wrist  were  caught 
by  the  motion  of  the  door  and  injured. 

Under  this  state  of  facts,  tbe  question  of 
tbe  defendant's  negligence  rests  upon  the 
inquiry  whether  the  defendant  s&ould  be 
held  to  reasonably  anticipate  that  an  acci- 
dent of  this  kind  might  occur.  If  not,  it 
owed  no  duty  to  tbe  plaintiff. 

[1]  This  case  should  be  differentiated  from 
those  where  accidents  analogous  to  the  one 
in  question  have  caused  injuries  to  parties 
who  are  regarded  as  passengers.  The  plain- 
tiff in  this  case  could  not  be  regarded  as  a 
passenger.  For  her  own  convenience  she 
was  going  around  the  front  end  of  the  car, 
and  while  moving  along  tbe  street  toward 
the  entrance  of  the  car  was  injured  by  acci- 
dentally, not  intentionally,  placing  her  hand 
and  arm  against  the  front  door  of  the  car. 
The  relation  of  carrier  and  passenger, 
therefore,  had  not  intervened.  Duchemln 
V.  Boston  Elevated  Ry.  Co.,  186  Mass.  353, 
71  N.  B.  780,  66  L.  R.  A.  980,  104  Am.  St. 
Rep.  580,  1  Ann.  Cas.  603 ;  Payne  v.  Spring- 
field St.  R.  Co.,  203  Mass.  425,  80  N.  E.  536. 
[2]  The  defendant,  therefore,  to  meet  tbe 
standard  of  ordinary  care,  owed  tbe  plaintiff 
the  duty  of  refraining  from  any  act  which 
It  might  be  reasonably  held  to  anticipate 
would  do  ber  harm.  The  opening  of  tbe 
front  car  door,  per  se,  was  not  a  negUgenb 
act.  It  was  necessary  to  let  passengers  off. 
To  open  it  for  any  other  purpose  was  not  a 
negligent  act,  per  ae,  as  all  passengers  are 
assumed  to  be  charged  with  knowledge  that , 


the  rear  door  only  is  used  for  boarding  the 
car.  It  is  therefore  difficult  to  conceive  of 
any  occasion  upon  which  a  prospective  pas- 
senger, or  other  person,  should  approach  tbe 
front  door  of  this  car  from  the  outside. 
But  only  for  the  approach  to  this  door  of 
such  persons  as  might  be  expected  to  come 
to  it  for  some  legitimate  purpose  can  the 
defendant  be  held  responsible.  Mere  acci- 
dental contact  with  tbe  door  would  seem  too 
remote,  as  an  expectation,  even  with  which 
to  charge  tbe  defendant  with  any  duty  to  the 
party  approaching.  No  knowledge  on  the 
part  of  the  defendant  of  such  accidental  con- 
tact can  be  presumed.  -We  are  therefore  un- 
able to  discover  any  legal  ground  upon  which 
tbe  defendant  can  be  charged  with  a  failure 
of  duty  toward  the  plaintiff  in  this  case. 
This  conclusion  is  fortified  by  authority  as 
well  as  reason. 

Hannon  v.  Boston  Elevated  Ry.  Co.,  182 
Mass.  425,  65  N.  E.  809,  Is  a  case  in  point, 
except  that  the  defendant  was  under  the 
greater  duty  arising  from  the  relation  of 
carrier  to  passenger.    The  court  held: 

"Ordinarily  there  is  no  reason  to  anticipate 
danger  from  beginning  to  get  ready  the  places  of 
exit  while  the  train  is  in  the  last  part  of  its 
movement  before  coming  to  a  full  stop.  Passen- 
gers are  not  expected  to  have  their  fingers  in 
such  a  position  as  to  be  endangered  by  the  open- 
ing of  the  doors  at  sudi  times.  *  *  *  In  the 
present  case  there  ia  nothing  to  show  that  be 
[the  guard]  knew  that  the  plaintiff's  fingers  were 
on  the  glass." 

To  the  same  effect  is  Hlnes  v.  Boston  Ele- 
vated Ry.  Co.,  198  Mass.  346,  84  N.  E.  475 ; 
Bentson  v.  Same,  202  Mass.  S77,  88  N.  E. 
437. 

The  nonsuit  was  properly  ordered. 

E&Eceptlons  overruled. 


WILLEI    V.    UTTERBACK-GLEASON   CO. 

(Supreme  Judicial  Court  of  Maine.     March  11, 
1918.) 

Appeai,  anu  Ebbob  «=»1001(1)  —  Rkvikw  — 

Vebdict. 
A    verdict    supported    by    substantial    evi- 
dence will  not  be  reversed  upon  the  facts. 

On  Motion  from  Supreme  Judicial  Court, 
Ejiox  County,  at  Law. 

Action  by  Caroline  T.  Willey  against  the 
Utterback-Gleason  Company.  On  defendant's 
motion  after  a  verdict  for  plaintiff.  Motion 
overruled. 

Argued  before  CORNISH,  C.  J.,  and 
SPEAU,  KING,  BIRD,  and  HANSON,  JJ. 

O.  H.  Emery,  of  Camden,  and  John  Nelson, 
of  Augusta,  for  plaintiff.  Donald  F.  Snow 
and  Morse  &  Cook,  all  of  Bangor,  for  defend- 
ant 

SPEAR,  J.  On  motion  by  defendant,  this 
is  an  action  for  tbe  recovery  of  damages 
for  an  injury  received  in  an  automobile  col- 
lision. Tbe  plaintiff  charges  the  defendant 
with  negligence  In  the  operation  of  bis  car 
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at  the  time  of  the  accident,  and  that  she  was 
In  the  exercise  of  due  care.  We  think  she  has 
sustained  the  burden  of  proof.  The  case  was 
submitted  to  a  Jury  upon  pure  questions  of 
fact,  and  they  found  In  favor  of  the  plaintiff. 
Whatever  conclusion  this  court  might  come 
to,  sitting  as  a  Jury  upon  this  case,  is  not  the 
question.  The  Jury,  by  our  Constitution  and 
law,  is  as  much  a  part  of  our  Judicial  system 
as  is  the  court  When  their  verdict  comes 
to  us  for  review,  on  the  (acts,  we  are  legally 
bound  to  let  that  verdict  stand,  If  there  is 
substantial  evidence  which  waxranted  the 
Jury  In  their  finding. 

We  cannot  Ignore  the  fact,  from  a  careful 
study  of  the  testimony,  that  the  Jury  did 
have  sufficient  evidence  upon  which  to  find  a 
verdict  for  the  plaintiff.    Motion  overruled. 


SIMMONS'  CASE. 

(Supreme  Judicial  Conrt  of  Maine.    March  IS, 
1»18.) 

1.  Mastbb  awd  Servant  «=»398— Wobkmbn's 
CovPENSATioK  Act— Notice— SttenciBNCT 
— "Knowiedob." 

Oral  notice  is  not  the  notice  of  an  accident 
required  by  the  Workmen's  Compensation  Act 
(Rev.  St  c.  60);  and,  although  the  employer 
may  obtain  firom  oral  notice  knowledge  of  the 
injury,  it  is  not  necesBarily  "knowledge"  with- 
in the  meaning  of  the  statate. 

[Ed.  Note.— FV>r  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Knowl- 
edge.] 

2.  Master  and  Servant  «=9398— Workxen's 
Compensation— Notice— '  'Agent.  ' ' 

A  foreman,  in  full  charge  of  the  employes 
in  a  room,  is  an  "agent,"  within  Rev.  St  c. 
60,  f  30,  whose  knowledge  of  an  accident  makes 
written  notice  by  servant  unnecessary. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Agent.] 

3.  Ma««r  and  Servant  «=»348— Workmen's 
Compensation  Act  —  Construction  of 
Statiwe. 

The  Workmen's  Compensation  Act  is  a  re- 
medial statute,  and  should  be  given  a  broad  in- 
terpretation, for  the  purpose  of  carrying  out 
its  manifest  purpose,  under  section  37,  provid- 
ing that  the  act  be  liberally  construed. 

4.  Master  and  Servant  ©=»417(7)— Iitous- 
TRiAL  Accident  Commission  —  Review  of 
Findings. 

Findings  of  fact  by  the  Industrial  Accident 
Commission  stand  upon  the  same  footing  as  the 
finding  of  a  judge  or  the  verdict  of  a  jury. 

Appeal  from  Supreme  Judicial  CJourt,  Ken- 
nebec County,  In  Equity. 

Proceeding  by  Bertha  B.  Simmons  under 
the  Workmen's  Compensation  Act  to  obtain 
compensation  for  personal  injuries,  opposed 
by  the  Commonwealth  Shoe  &  Leather  Com- 
pany, the  employer,  and  the  American  Mu- 
tual Liability  Company.  There  was  an 
award  by  the  Industrial  Accident  Commis- 
sion. From  a  decree  of  the  equity  court,  in 
accordance  with  the  decision  of  the  Com- 
mission filed  therein,  the  insurance  company 
appeals.    Affirmed. 


Argued  before  SPEAR,  KINO,  BIRD,  and 
HANi?ON,  JJ. 

Melvln  H.  Simmons,  of  Augusta,  for  ap- 
plicant Emery  &  Waterhouse,  of  Blddeford, 
for  respondents. 

BIRD,  J.  The  petitioner,  Bertha  B..  Sim- 
mons, filed  with  the  Industrial  Accident  Com- 
mission, pursuant  to  the  provisions  of  the 
Workmen's  Compensation  Act  (R.  S.  c.  60,  SS 
1-48),  her  petition  for  compensation,  alleg- 
ing among  other  things,  that  while  employed 
by  the  Commonwealth  Shoe  &  Leather  C!om- 
pany  in  its  stitching  room,  and  In  discharge 
of  the  duties  of  her 'employment,  she  injur- 
ed her  thumb;  that  the  wound  t>ecame  in- 
fected, and  that  the  thumb  in  consequence 
had  become  totally  useless.  The  petition  also 
alleges  that  the  employer  had  knowledge  or 
notice  of  the  Injury. 

The  decision  of  the  (Tommission  was  filed 
April  6,  1917,  and  the  decree  of  the  equity 
court  in  accordance  therewith  was  entered 
April  14,  1917.  From  this  decree  the  Insur- 
ance company  appeals. 

The  appellants  make  no  objection  to  the 
form  of  the  findings  or  decree,  but  contend 
that  the  Oimmission  erred  (1)  in  holding  that 
the  employer,  the  petitioner  having  failed  to 
give  the  written  notice  required  by  the  act, 
had  knowledge  of  the  injury;  and  (2)  In 
finding  total  Incapacity. 

The  Commission  finds  as  matters  of  fact 
that  one  Pen  warden  was  foreman  of  the 
room  In  which  petitioner  was  Injured,  that 
it  was  bis  duty  to  report  all  accidents  to 
the  ofBce  of  the  employer,  and  that  on  the 
day  of  the  accident,  petitioner  informed  him 
of  her  injury.  The  evidence  is  uncontradict- 
ed that  Penwarden,  as  foreman,  had  com- 
plete superintendence  of  the  employds  in  the 
room  and  their  work. 

[1]  The  decision  of  the  Oommission  does 
not,  we  think,  carefully  distinguish  between 
findings  of  fact  and  rehearsals  of  evidence, 
nor  between  notice  and  knowledge.  Knowl- 
edge is  not  the  notice  required  by  the  stat- 
ute. Oral  notice  Is  not  the  statutory  notice, 
and,  although  the  employer  may  obtain  from 
the  former  Imowledge  of  the  Injury,  It  is 
not  necessarily  knowledge  within  the  mean- 
ing of  the  statute.  We  conclude,  however, 
that  the  decision  contains  sufficient  to  show 
that  the  Commission  finds  that  the  foreman, 
Penwarden,  had  seasonable  knowledge  of  the 
injury,  and  that  the  discussion  as  to  notice 
may  be  separated  from  such  finding,  and 
treated  as  reflections  by  the  way.  See  Mur- 
phy's Clase,  226  Mass.  60,  62,  63,  116  N.  B. 
40.  See,  also,  Diskon  v.  Bubb,  88  N.  J.  Law, 
513,  96  Atl.  660,  and  Allen  v.  MiUvllle,  87 
N.  J.  Law,  356,  95  Atl.  130. 

[2,  3]  The  appellants,  however,  urge  that 
the  foreman  was  not  such  agent  as  was  in- 
tended by  R.  S.  c.  50,  {  20,  declaring  that 
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"want  of  notice  shall  not  be  a  bar  to  pro- 
ceedings under  this  act,  if  it  be  sbown  that 
the  employer  or  his  agent  bad  knowledge  of 
the  Injury,"  but  that  knowledge,  within  the 
meaning  of  this  provision,  can  be  had,  to  be 
efTecUve  In  case  of  a  corporation,  only  by 
an  agent  upon  whom,  by  virtue  of  the  Im- 
mediately preceding  section,  written  notice 
can  be  served.  "Such  notice  shall  be  served 
•  •  •  if  the  employer  is  a  corporation, 
upon  any  officer  or  agent  upon  whom  process 
may  be  served."  B.  S.  c.  60,  {  19.  This  sec- 
tion provides  with  great  particularity  how 
the  written  notice  shall  be  served  upon  the 
various  classes  of  employers.  But  section 
20  makes  no  attempt  to  particularize.  The 
same  expression — employer  or  his  agent — ^is 
used  In  an  earlier  section  (7)  of  the  same 
chapter;  but  it  can  hardly  be  contended 
that  It  there  has  the  meaning  which  respond- 
ent would  ascribe  to  it,  and  our  interpreta- 
tion is  not  without  authority.  In  Bloom's 
Case,  under  a  statute  not  dissimilar,  It  is 
held  that  a  foreman  having  duties  substan- 
tially those  of  the  foreman  In  the  present 
case  is  an  agent  whose  knowledge  binds  the 
principal.  222  Mass.  434,  436,  437,  111  N. 
£.  45.  And  so  in  McLean's  Case,  223  Mass. 
342,  344,  111  N.  E.  783 ;  Murphy's  Case,  226 
Mass.  60,  63,  64,  115  N.  E.  40.  An  instruc- 
tive case  to  like  effect  is  State  ex  reL  Crooks- 
ton  Lumber  Co.  v.  District  Court,  etc.,  132 
Minn.  251,  156  N.  W.  278;  also  Reese  v. 
Tale,  etc.,  Co.,  1  Conn.  Comp.  Dec.  154.  The 
act  is  to  be  construed  liberally,  and  with  a 
view  to  carrying  out  its  general  purpose. 
R.  S.  c.  50,  g  37.  The  Workmen's  Compen- 
sation Act  is  a  remedial  statute,  and  should' 
be  given  a  broad  Interpretation,  "for  the  pur- 
pose of  carrying  out  its  manifest  purpose." 
Sullivan's  Case,  218  Mass.  141,  143,  105  N. 
E.  463,  L.  R.  A.  1916A,  378 ;  Panasuk's  Case, 
217  Mass.  589,  692,  105  N.  E.  368;  Young's 
Case,  218  Mass.  346,  349,  106  N.  E.  1. 

[4]  Under  the  second  ground  upon  which 
appellants  seek  to  sustain  their  appeal,  they 
address  this  question  to  the  court: 

"Was  there  any  evidence  to  sustain  the  find- 
ing that  the  incapacity  for  work  resulting  from 
the  injory  was  total,  within  the  meaning  of  sec- 
tion 14,  chapter  50,  of  the  Revised  Statutes?" 

The  section  of  the  Statutes  referred  to 
by  appellants  provides  that: 

"While  the  incapacity  for  work  resulting  from 
the  injury  is  total,  the  employer  shall  pay  the 
injured      emplQy6      a     weekly      compensation. 

The  act  provides  that  the  decree  entered 
In  accordance  with  the  decision  of  the  Com- 
mission, or  Its  chairman,  by  a  Justice  of  the 
Supreme  Judicial  Court,  "shall  have  the 
same  effect  and  all  proceedings  in  relation 
thereto  shall  thereafter  be  the  same  as 
though  rendered  in  a  suit  in  equity  duly 
heard  and  determined  by  said  court,  except 
there  shall  be  no  appeal  therefrom  upon 
questions  of  fact  found  by  said  Commission 


or  Its  chairman,  or  where  the  decree  is  bas- 
ed npon  a  memorandum  of  agreement  ap- 
proved by  the  commissioner.  Upon  any  ap- 
peal therefrom  the  proceedings  shall  be  the 
same  as  In  appeals  in  equity  procedure  and 
the  law  court  may,  after  consideration,  re- 
verse or  modify  any  decree  made  by  a  Jus- 
tice, based  npon  an  erroneous  ruling  or  find- 
ing of  law."  R.  S.  c.  50,  S  34.  The  only 
question  of  law,  as  the  Inquiry  of  the  re- 
spondent Implies,  Is  whether  or  not  there 
was  any  evidence  before  the  Commission 
upon  which  the  decision  can  rest.  Vlele  v. 
Curtis,  116  Me.  328,  101  Atl.  966;  Paul  v. 
Prye,  80  Me.  26,  27,  12  Atl.  544 ;  Murphy  v. 
Utah,  etc.,  Co.,  114  Me.  184,  185.  95  Atl.  887. 
And  under  the  similar  act  of  Massachusetts 
it  has  been  repeatedly  held  that  the  finding 
stands  upon  the  same  footing  as  the  finding 
of  a  Judge  or  the  verdict  of  a  Jury.  It  can- 
not be  set  aside  if  there  is  any  evidence  up- 
on which  it  can  rest.  Pigeon's  Case,  216 
Mass.  51,  52,  102  N.  E.  932,  Ann.  Cas.  191dA, 
737;  Herrlck's  Case,  217  Mass.  Ill,  112,  104 
N.  E.  432 :  Meley's  Case,  219  Mass.  136,  138, 
106  N.  E.  569;  Septimo's  Case,  219  Mass. 
430,  431,  107  N.  E.  63. 

The  evidence  regarding  the  degree  of  In- 
capacity was  the  oral  testimony  of  physi- 
cians and  of  the  petitioner  herself.  It  will 
not  be  profitable  to  review  the  evidence.  It 
is  suflldent  to  state  that  the  court  is  of  opin- 
ion that  there  was  evidence  upon  which  the 
decree  of  the  Commission  can  rest.  See  Sul- 
livan's Case,  218  Mass.  141,  142,  105  N.  E. 
463,  L.  R.  A.  1916A,  378;  Duprey's  Case,  219 
Mass.  189,  193,  194,  106  N.  E.  686. 

The  appeal,  therefore,  must  be  dismissed, 
with  costs  to  petitioner;  and  It  is  so  or- 
dered. 


McKBXNA'S  CA.<5E. 

(Supreme  Judicial  Court  of  Maine.    March  14, 
1918.) 

Mastbb   Awn   Servant   «=»397— Workmen's 
Compensation  Act  — Meoicai,  Services  — 
"After  the  Injury." 
The  Industrial  Commission's  rule,  and   an 
award  based  thereon,  requiring  an  employer  to 
pay  for  medical  services  for  two  weeks  after  an 
employe's  disability  occurs,  is  inconsistent  with 
Rev.  St.  c.  50,  §  10,  requiring  payment  for  medi- 
cal services  rendered  during  the  first  two  weeks 
after  the  injury,  where  the  disability  did  not 
immediately  develop. 

Appeal  from  Supreme  Judicial  Court,  An- 
droscoggin County. 

Proceeding  under  the  Worlunen's  Compen- 
sation Act  (Rev.  St.  1916,  e.  50,  §|  1-48)  by 
Corinne  McKenna,  opposed  by  the  Bates 
Manufacturing  Company,  employer,  and  the 
American  Mutual  Liability  Insurance  Com- 
pany.  From  a  decree  rendered  pursuant  to 
the  Commission's  dedslcm,  the  employer  and 
Insurance  company  appeal.  Case  recommit- 
ted to  the  Commission. 
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Argued  before  CORNISH,  C.  J.,  and 
SPEAR,  KING,   BIRD,  and  HANSON,   JJ. 

Edward  C.  Stone  and  Sawyer,  Hardy,  Stone 
&  Morrison,  all  of  Boston,  Mass.,  for  appel- 
lants. H.  B.  Bellean  and  Dana  S.  Williams, 
both  of  Lewiston,  for  appellee. 

BIRD,  J.  Tbe  claimant  In  this  case  re- 
ceived her  Iniury  on  the  11th  day  of  Septem- 
ber, 1916.  The  Industrial  Accident  Com- 
mission found  that  disability  began  on  the 
18th  day  of  September,  1916,  and  in  conform- 
ity to  the  rul^  of  the  Commission,  held  that 
"the  date  of  the  accident  will  be  considered  as 
of  September  18th,"  and  ordered  that  medical 
bills,  not  exceeding  $30,  covering  the  14  days 
following  September  IStb,  be  paid  by  re- 
spondent 

The  rule  referred  to  is: 

"No  compensation  shall  be  due  an  injured 
employ^  until  14  davs  of  disability  shall  have 
elapsed.  For  example:  A.  is  injured  on  Jan- 
uary 1st,  but  continues  to  work  tmtil  January 
16th,  when  he  becomes  incapacitated  from  the 
injury  received  on  January  Ist.  Compensation 
does  not  begin  until  14  days  have  elapsed,  be- 
ginning with  January  15th.  Medical  services 
accordmgly." 

The  Commission  is  empowered,  among  oth- 
er things,  to  make  rules  and  regulations  not 
inconsistent  with  the  Workmen's  Compensa- 
tion Act,  or  other  laws  of  the  state  for  the 
puipoee  of  carrying  out  the  provisions  of  the 
act.    R.  S.  c.  60,  S  29. 

Is  this  rule  within  the  powers  of  the  Com- 
mission? 

"Sec.  10.  During  the  first  two  weeks  after  the 
injury  the  employer  shall  {urnish  reasonable 
medical  and  hospital  services,  and  medicines 
when  they  are  needed,  but  the  amount  of  the 
charge  for  such  services  and  medicines  shall 
not  exceed  the  sum  of  thirty  dollars,  unless 
in  case  of  major  surgical  operations  being  re- 
quired, and  the  employer  and  employ^  being 
unable  to  agree  upon  the  same,  the  amount  to 
be  allowed  for  such  medical  services  or  medi- 
cines shall  be  fixed  by  the  commission  upon  peti- 
tion by  either  party  setting  forth  the  facts." 
R.  S.  c.  60,  t  10. 

The  Commission  interprets  the  last  sen- 
tence of  its  rule,  "Medical  services  according- 
ly," as  meaning  that  the  charge  for  medi- 
cal services  shall  be  paid  for  a  period  of  2 
weeks  subsequent  to  the  occurrence  of  dis- 
ability. The  rule  Is  apparently  Inconsistent 
with  the  act.  As  interpreted-  by  the  Commis- 
sion In  the  instant  case  it  warrants  the  find- 
ing that  the  day  of  the  occurrence  of  dis- 
ability Is  to  be  considered  "date  of  the  acci- 
dent," and  that  the  period  of  2  weeks,  during 
which  the  employer  must  furnish  medical 
services,  etc.,  commences  therewith.  The 
plain  language  of  the  statute  restricts  the 
period  to  the  first  2  weeks  "after  the  inju- 
ry," and,  while  the  act  is  remedial  and  to 
be  broadly  construed  (Simmons'  Case,  103 
Atl.  68),  we  find  no  authority  for  the  substi- 
tution for  the  word  used  In  the  statute  of 
another  term  used  in  the  same  statute  with 


a  clearly  different  meaning.  If  It  Is  desira- 
ble to  change  the  period  during  which  medi- 
cal services  shall  be  furnished,  or  to  ext«id 
the  powers  of  the  Commission  In  that  regard, 
legislative  action  should  l>e  had  as  was  done 
in  Massachusetts.  See  Huxen's  Case,  226 
Mass.  292,  295,  115  N.  E.  426 ;  Coffin  v.  Rich, 
45  Me.  507,  611,  71  Am.  Dec.  559;  Llzotte  v, 
Nashua  Mfg.  Co.  (N.  H.)  100  AU.  767,  768. 

Nor  do  we  consider  that  such  a  rule  Is  nec- 
essary, to  carry  out  the  legislative  Intent. 
Its  evident  purpose  was  to  allow  no  compen- 
sation In  the  nature  of  wages  for  the  first  2 
weeks  after  the  Injury,  at  least  where  the 
Incapacity  Is  partial,  and  during  those  2 
weeks  to  allow  as  compensation  to  the  injured 
employ^  his  medical  expenses,  to  the  end  that 
the  latter  may  not  for  reason  of  economy 
delay  seeking  medical  advice,  even  though 
the  Injury  may  be  slight  and  not  immediate- 
ly Incapacitating. 

During  the  first  week  after  the  Injury, 
petitioner  had  no  medical  advice  or  treat- 
ment. During  the  second  week  she  liad  four 
treatments  from  physicians  In  Canada,  and 
on  her  return  she  at  once  consulted  a  phy- 
sician In  Lewiston, '  who  advised  treatment 
In  a  hospital,  whither  she  repaired  either  on 
the  24th  or  25th  of  September,  1916.  The 
record,  however,  discloses  absolutely  noth- 
ing as  to  her  expense  for  medical  attend- 
ance or  medicines  during  the  second  week 
after  the  injury.  The  amount  cannot  be  de- 
termined. We  have  no  facts  upon  which  to 
modify  the  decree.  The  case  must  therefore 
be  recommitted  to  the  Commission,  that  it 
may  determine  and  fix,  upon  further  hearing, 
if  necessary,  the  amount  of  the  charge  for  nec- 
essary and  reasonable  medical  and  hospital 
services  and  medldnes,  as  to  which  the  de- 
cree Is  reversed,  as  provided  by  section  10 
of  the  act  and  In  accordance  with  this  opin- 
ion. At  such  hearing  additional  evidence 
may  be  Introduced  by  the  parties.  See  Mur- 
phy's Case,  226  Mass.  60,  64,  116  N.  E.  40; 
James  A.  Banister  Co.  v.  Krlger,  84  N.  3. 
Law,  30,  32,  85  Atl.  1027;  Diskon  v.  Bubb,  88 
N.  J.  Law,  513,  515,  96  Att  660. 


J,  R.  WATKINS  MEDICAL  CO.  ▼.  STAHL 

et  al. 

(Supreme  Judicial  Court  of  Maine.    March  15, 
19ia) 

1.  Appeal  and  Ebbob  9=3696<2)  —  Mattbbs 

REVIKWABLK  —  DiBKCTKD    VeEDICT— RECOBO. 

When  a  verdict  is  directed  and  exce|>tion8 
are  taken,  all  of  the  evidence  must  be  m  the 
record^  whether  it  is  mentioned  in  the  bill  of 
exceptions  or  not. 

2.  Guabanty    <g=18  —  Signing    Contract 
Without  Reading. 

Persons  signing  a  contract  of  guaranty  with- 
out reading  it  cannot  complain  that  they  were 
misled  as  to  the  contents  of  the  contract  by  a 
letter  written  them  by  plaintiff. 
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8.  boNTRAora  «3>99(1)  —  Rkading— Pbebttkp- 
noN. 
When  a  person  rigns  a  written  contract,  he 
is  presumed  to  knov  its  contents,  whether  read 
or  not. 

Exceptions  from  Supreme  Judicial  Court, 
Lincoln  County,  at  Law. 

Action  by  the  J.  B.  WatMns  Medical  Com- 
pany against  D.  O.  Stahl  and  W.  R.  Walter. 
A  verdict  was  ordered  for  plaintiff,  and  de- 
fendants bring  exceptions.  Exceptions  over- 
mled. 

Argued  before  CORNISH,  C.  J.,  and 
SPEAR.  HANSON,  and  PHILBROOK.  JJ. 

Eklward  K.  Gould,  of  Bockland,  for  plain- 
tirr.  A.  8.  Uttlefleld,  of  Rockland,  for  de- 
fendants. 

PHILBROOK,  J.  This  is  an  action  against 
the  defendants  as  guarantors  for  B.  M.  Stabl 
In  a  written  contract  of  guaranty  with  plain- 
tlfl.  The  presiding  Justice  ordered  a  verdict 
for  plaintiff,  and  the  case  comes  forward  up- 
on defendants'  exceptions  to  this  ruling. 

The  record  presents  what  Is  declared  to  be 
"the  substance  of  the  evidence  in  the  case  so 
far  as  It  affects  the  question  of  liability, 
and  the  Instructed  verdict,  and  Is  to  be  taken 
88  the  evidence^" 

[1]  We  have  recently  and  frequently  held 
that,  when  a  verdict  is  directed,  and  excep- 
tions are  taken,  all  of  the  evidence  necessari- 
ly becomes  a  part  of  the  case  on  exceptions, 
whether  it  Is  mentioned  in  the  bill  of  excep- 
tions or  not.  Such  a  ruling  is  based  upon  the 
entire  evidence,  and  will  stand  onless  it  is 
shown  to  be  erroneous.  The  burden  la  on  the 
excepting  party  to  show  that  it  Is  erroneous, 
and  that  he  Is  aggrieved.  And  It  cannot  be 
determined  without  an  examination  of  all 
the  evidence,  for  It  may  be  that  the  errors 
complained  of  are  cured,  or  the  omission  sup- 
plied, by  the  evidence  omitted  in  making  up 
the  case.  People's  National  Bank  v.  Nicker- 
son,  lOS  Me.  841, 80  Atl.  S49;  Austin  v.  Baker, 
112  Me.  267,  91  Atl.  1005,  L.  K  A.  1916F, 
1130.  For  tills  roason  we  should  be  amply 
Justified  In  overruling  the  exceptions. 

[2, 3]  But  an  examination  of  so  much  of 
the  evidence  as  Is  before  us  seems  to  amply 
Justify  the  order  of  the  presiding  Justice 
which  la  complained  of.  These  defendants 
signed  a  written  contract  of  guaranty.  They 
say  that  a  letter  from  the  plaintiffs,  received 
before  the  contract  was  signed,  which  letter 
had  been  lost,  before  trial,  and  no  notice  giv- 
en to  plaintiff  to  produce  a  copy  if  in  the  pos- 
session of  the  latter,  had  misled  them  as  to 
the  contents  of  the  contract  But  they  say 
they  signed  the  contract  without  even  once 
reading  it  If  so,  such  conduct  Is  folly  on  the 
part  of  the  defendants,  and  not  fraud  on  the 
part  of  the  plaintiff.  Maine  M.  M.  Ins.  Go.  v. 
Hodgklns,  66  Me.  109.  When  a  person  signs 
a  written  contract,  he  Is  presumed,  by  the  or- 
dinary rules  of  law,  to  know  Its  contents. 


whether  read  or  not  Great  Northern  Mfg. 
Go.  V.  Brown,  113  Me.  61,  92  Att  993.  There 
is  no  sufficient  evidence  In  the  partial  report 
of  the  testimony  furnished  us  to  warrant  a 
finding  that  the  signatures  of  the  defendants 
were  obtained  by  fraud.  They  made  the  con- 
tract and  must  be  bound  by  their  voluntary 
act- 
Exceptions  overruled. 


BOUOHLES  V.  TIBBBTT8. 

(Supreme  Judicial  Court  of  Maine.    March  15, 
1918.) 

Apfbal  and  Ebrob  @=s696(2)-- Questions  Re- 
viewable—Dibzction  OF   VEBDICT— RECOBD 
—Evidence. 
Exceptions  to  refusal  to  direct  a. verdict  be- 
cause action  should  have  been  in  contract  ratli- 
er  than  in  tort  can  be  determined  only  when  all 
the  evidence  is  brought  up  in  the  record. 

Exceptions  from  Superior  Court  Andros- 
coggin County. 

Action  between  George  Bouchles  and  Ed- 
ward P.  Tlbbetts.  Upon  denial  of  defend- 
ant's motion  for  directed  verdict,  he  excepts. 
Exceptions  overruled. 

Argued  before  CORNISH,  a  J.,  and 
SPEAR,  KING,  BIRD,  HANSON,  and  PHIL- 
BROOK,  JJ. 

Harry  Manser,  of  Auburn,  for  plaintiff. 
George  S.  McCarty,  of  Lewlston,  for  de- 
fendant. 

PHILBROOK,  J.  This  Is  an  action  of  de- 
ceit tried  In  the  superior  court  for  Andros- 
coggin county.  After  all  the  evidence  had 
been  offered  and  at  the  conclusion  of  the  evi- 
dence, the  defendant  moved  that  the  presid- 
ing Justice  order  a  verdict  for  the  defendant 
on  the  ground  that  the  action  should  have 
been  In  contract  rather  than  In  tort  The 
pre&ldlng  Justice  refused  to  grant  the  mo- 
tion, to  which  refusal  the  defendant  seasona- 
bly excepted,  and  the  exception  was  allowed. 
The  case  Is  before  as  solely  upon  that  ex- 
ception. 

The  record  contains  only  the  declaration 
and  the  bill  of  exceptions.  No  word  of  the 
testimony  or  charge  of  the  presiding  Justice 
Is  to  be  found  In  the  record. 

In  People's  National  Bank  v.  Nickerson, 
108   Me.   341,   80  Atl.   849,  the  court   said: 

"When  a  nonsnit  is  ordered,  or  a  verdict  is 
directed,  and  exceptions  are  taken,  all  of  the  evi- 
dence necessarily  becomes  a  part  of  the  case  on 
exceptions,  whether  it  is  mentioned  in  the  bill  of 
exceptions  or  not  Such  a  ruling  is  based  upon 
the  entire  evidence,  and  will  stand  unless  it  is 
shown  to  be  erroneous.  The  burden  is  on  the 
excepting  party  to  show  that  it  is  erroneous, 
and  that  he  is  aggrieved.  And  it  cannot  b«  de- 
termined to  be  erroneous  without  an  examina- 
tion of  all  of  the  evidence.  For  it  may  be  that 
the  errors  complained  of  are  cured,  or  the  omis- 
sion supplied,  by  the  evidence  omitted  in  maldng 
up  the  case." 
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Again,  In  Austin  v.  Baker,  112  Me.  267, 
81  Aa  1006,  L.  R.  A.  1915F,  1130,  the  court 
said: 

"When  exceptions  are  taken  to  an  order  of 
nonsuit,  or  to  the  direction  of  a  verdict,  all  of 
the  evidence  necessarily  becomes  a  part  of  the 
case." 

In  the  former  case,  Just  dted,  a  verdict 
was  ordered;  in  tbe  latter  a  nonsuit  was  di- 
rected. In  the  case  at  bar  the  presiding  Jus- 
tice declined  to  order  a  verdict,  after  hearing 
all  the  evidence,  and  we  think  the  same  rule 
may  be  well  applied  here  as  in  the  other  two 
cases  which  btate  the  settled  law  in  this 
Jurisdiction.  Even  if  it  be  conceded  that  one 
allegation  in  the  declaration  did  not  set  forth 
an  action  of  tort,  yet  others  did,  and,  for  all 
the  present  record  discloses,  the  testimony 
and  the  charge  of  the  presiding  Justice  may 
have  warranted  the  verdict  rendered  by  the 
Jury. 

Exceptions  overruled. 


TOPORB  V.  BOSTON  ft  M.  B.  B. 
(Supreme   Court  of  New   Hampshire.     Merri- 
mack.    Jan.  1,  1918.) 

1.  Masteb  and  Servant  «=»270(ie)— Injtt- 
BiES  TO  Servant  —  Violation  of  Rttlxs  — 
Evidence — ADMissiBiLrrr. 

In  action  for  injuries  to  servant  on  right  of 
way  150  feet  from  station  by  train  moving  in 
violation  of  rule  made  for  benefit  of  passengers, 
the  rule  was  not  admissible  in  evidence,  since 
it  related  to  passenger  stations  alone,  and  was 
not  for  the  benefit  of  employes. 

2.  Master  and  Servant  «=278(19)  —  Inju- 
ries to  Servant  —  Violation  of  Rules  — 
Evidence— Adhissibilitt. 

A  rule  limiting  speed  of  trains  at  stations 
being  established  solely  for  the  protection  of  the 
traveling  public,  a  mere  violation  thereof  is 
not  evidence  of  a  breach  of  duty  to  employes. 

3.  Master  and  Servant  ®=>145  —  Injuries 
TO  Servants-Violation  of  Rules— Admis- 
sion. 

When  an  employer  makes  a  rule  for  the  pro- 
tection of  employes,  he  admits  the  reasonable 
necessity  for  the  conduct  thereby  prescribed,  and 
a  violation  of  the  rule  can  be  found  to  be  neg- 
ligence, and  the  master  cannot  assert  that  the 
rule  is  not  necessary. 

4.  Master  and  Servant  €=»145  —  Injuries 
to  Sbbvamt— Violation  of  Rules— Admis- 
sion. 

Evidence  that  a  railroad  admitted  by  estab- 
lishing rules  limiting  speed  of  trains  at  stations 
that  certain  precautions  were  reasonably  neces- 
sary for  the  protection  of  passengers  was  not 
an  admission  that  the  same  precautions  were 
needed  for  the  protection  of  employes. 

5.  Master  and  Servant  e=>270(16)  —  Inju- 
ries to  Servant— Violation  of  Rules — 
Evidence — Admissibility. 

In  action  for  death  of  servant  tried  on  theo- 
ry that  the  railroad   habitually   violated  rules 
limiting  speed  of  trains  at  stations,  it  was  error 
to  admit  such  rules  in  evidence,  especially  in  the 
absence  of  evidence  that  they  were  not  made 
solely  for  the  protection  of  passengers. 
e.  Master  and  Servant  ©=>270(16)  —  Inju- 
ries to  Servant  —  Violation  of  Rules  — 
Evidence— Admissibility 
In  action  for  death  of  a  railway  servant,  a 
general  regulation,  limiting  speed  of  north-bound . 


T  trains  to  eight  miles  an  hear,  not  shown  to  have 
been  solely  for  the  benefit  of  passengers,  was  ad- 
missiUe  in  evidence,  and  properly  submitted  to 
tile  jury. 

Transferred  from  Superior  Court,  Merri- 
mack County ;   Chamberlln,  Judge. 

Action  by  Bahre  Topore,  administrator  of 
Doud  Muslin,  deceased,  against  the  Boston  & 
Maine  Railroad.  Verdict  by  Jury  for  plain- 
tiff subject  to  exceptions.  Case  transferred 
from  the  superior  court    Verdict  set  aside. 

Case,  under  the  federal  Employers'  Lia- 
bility Act  (Act  Cong.  AprU  22,  1908,  c.  149, 
35  Stat.  66  [U.  S.  Comp.  St  1916,  H  8657- 
8665])  to  recover  damages  for  injuries  re- 
sulting in  the  death  of  the  plaintiff's  intes- 
tate, Doud  Muslin,  being  the  same  case  re- 
ported in  78  N.  H.  311,  100  Atl.  153.  Trial  by 
Jury,  and  verdict  for  the  plaintiff.  The  ac- 
cident occurred  at  the  southerly  end  of  the 
passenger  station  in  Conicord,  the  decedent 
being  struck  by  a  train  coming  from  the 
south  at  a  high  rate  of  speed.  He  had  Just 
Jumped  from  the  engine  of  a  south-bound 
passenger  train.  Employes  were  likely  to  be 
in  that  vicinity,  and  the  incoming  train  gave 
no  warning  whistle.  Subject  to  exception 
the  plaintiff  put  in  evidence  the  following 
rule  of  the  defendant: 

'  "Trains  must  not  enter  or  pass  a  station  when 
occupied  by  another  train  receiving  or  discharg- 
ing passengers,  except  in  case  of  emergency, 
when  protection  is  given  by  trainmen  or  sta- 
tion men,  in  which  case  speed  must  not  exceed 
four  miles  per  hour.  In  absence  of  signals  from 
men  on  gronnd,  trains  must  not  pass  until  the 
entire  train  has  cleared  the  station  platform." 

It  also  appeared  in  evidence  that  at  a 
point  on  the  station  platform  about  100  feet 
southerly  of  the  end  of  the  station  there  was 
a  no  ace  limiting  the  speed  of  north-bound 
trains  to  8  miles  an  hour.  Subject  to  excep- 
tion, the  Jury  were  instructed  that  they 
might  find  that  these  regulations  were  made 
for  the  benefit  of  employes,  and  that  a  vio- 
lati(m  thereof  constituted  actionable  negli- 
gence. T^ere  were  also  other  exceptions  to 
a  refusal  to  give  requested  instructions, 
which    sufficiently    appear   in   the   opinion. 

John  M.  Stark,  and  Robert  W.  Upton,  both 
of  Concord,  for  plaintiff.  Streeter,  Demond, 
Woodworth  ft  SuUoway  and  Jonathan  Piper, 
all  of  Concord,  for  defendant 

PEASLEE,  J.  [1]  The  principal  contro- 
versy in  this  case  is  over  the  adnilswlon  in 
evidence,  and  the  use  thereafter  made,  of 
certain  rules  established  by  the  defendant, 
relating  to  the  speed  and  operation  of  trains 
in  passenger  stations.  It  is  claimed  on  be- 
half of  the  plaintiff  that  the  rules  were  made 
for  the  protection  of  employes  as  well  as 
passengers.  It  is  said  that  this  could  be 
found  because  the  evidence  showed  that  the 
yard  at  that  station  is  congested,  and  that 
the  employes  need  protection.  But  a  rule 
made  to  promote  this  end  should  and  un- 
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doubtedly  wovili  apply  to  the  whole  yard, 
or  the  whole  of  the  congested  district,  or  to 
all  oocaslous.  The  fact  that  the  printed  rule 
relates  to  passenger  stations  alone,  and  ap- 
plies only  when  there  Is  a  passenger  train 
in  the  station  Is  conclusive  that  the  protec- 
timi  of  the  traveling  pubUc  was  all  that  the 
rule  was  intended  to  provide  for. 

[2]  The  rule  being  established  solely  for 
the  protection  of  the  traveling  public,  a 
mere  violation  thereof  Is  not  evidence  of  a 
breach  of  duty  to  employes.  The  inference 
of  negligence  from  proof  of  the  establish- 
ment of  a  rule  and  its  subsequent  violation 
Is  drawn  from  the  implied  admission  which 
is  found  In  the  fact  that  the  defendant  made 
the  rule. 

[3]  In  the  present  case  the  question  as  to 
the  evidence  is  not  whether  the  rule  was 
needed  for  the  protection  of  employes,  but 
whether  the  defendant  has  admitted  that 
such  is  the  fact.  When  an  employer  makes 
a  role  for  the  protection  of  employes,  it  ad- 
mits the  reasonable  necessity  for  the  conduct 
thereby  prescribed.  A  violation  of  the  rule 
can  be  found  to  be  negligent  conduct  on  the 
strength  of  this  admission.  The  defendant 
Is  not  In  a  position  to  assert  that  the  rule 
it  has  made  Is  not  necessary,  or  that  a  dis- 
regard of  it  may  not  be  found  to  be  negli- 
gence. Wallace  r.  RaUroad,  72  N.  H.  5(M, 
512,  S7  Ati.  913. 

[4]  But  the  finding  of  negligence  because 
of  such  admission  cannot  go  beyond  what 
Is  admitted.  Evidence  that  an  employer 
made  a  rule  that  warning  should  be  given 
to  inexperienced  employes  would  not  be  an 
admission  that  such  warning  was  needed 
for  the  protection  of  those  set  to  warn  or 
instruct  the  inexperienced.  So  in  this  case 
evidence  that  the  defendant  admitted  -by  the 
rule  that  certain  precautions  were  reason- 
ably necessary  for  the  protection  of  passen- 
gers using  station  platforms  was  not  an  ad- 
mission that  the  same  precautions  were 
needed  to  protect  employes. 

The  Jury  were  instructed  that  they  were 
to  find  whether  the  rules  were  made  for  the 
protection  of  the  defendant's  servants,  and 
that  "the  running  of  trains  In  violation  of 
the  rules  of  the  railroad  and  against  In- 
structions would  be  evidence  of  negligence 
or  carelessness,  and  if  accidents  occurred  be- 
cause of  that  negligence  or  violation  of  the 
rules,  you  might  be  warranted  In  finding  the 
defendant  negligent"  As  there  was  no  evi- 
dence to  warrant  a  finding  that  the  purjwse 
of  the  printed  rule  was  to  protect  the  plain- 
tiff's decedent,  and  as  the  making  of  a  rule 
for  the  protection  of  others  was  not  evidence 


from  which  an  admission  of  reasonable 
cause  for  certain  conduct  toward  him  could 
l>e  found,  the  verdict  must  be  set  aside  for 
error  in  the  foregoing  instruction. 

[51  As  the  case  was  tried,  It  was  also  er- 
ror to  admit  this  rule  In  evidence  for  any 
purpose.  If  the  plaintiff  had  claimed  that  it 
was  the  custom  to  obey  the  rule,  and  that 
the  defendant  thus  led  its  employes  to  be- 
Ueve  that  such  would  be  the  course  of  busi- 
ness, the  rule  might  be  competent  evidence 
tending  to  prove  the  custom.  But  the  plain- 
tiff tried  his  case  upon  a  different  theory. 
His  claim  was  that  It  was  the  practice  to 
run  the  north-bound  trains  into  the  station 
at  a  high  rate  of  speed.  In  this  postiure  ot 
the  case,  the  only  importance  of  this  rule 
to  him  was  that  its  violation  evidenced  a 
breach  of  a  duty  owed  to  employes.  His  po- 
sition at  the  trial  and  now  is  that  the  rule 
was  established  for  the  boieflt  of  his  dece- 
dent As  the  evidence  offered  had  no  legiti- 
mate tendencgr  to  prove  this  fact  the  defend- 
ant's objection  to  its  reception  should  have 
been  sustained. 

[8]  The  notice  limiting  the  speed  of  all 
north-bound  trains  to  eight  miles  an  hour 
stands  differently.  This  was  received  in  evi- 
dence without  objection,  and  the  question 
relating  to  it  arises  on  the  exception  to  the 
Instruction  to  the  Jnry,  heretofore  quoted. 
This  regulation  was  general  in  its  character. 
It  applied  to  all  trains  that  were  permitted 
to  enter  the  station;  and  there  la  nothing  to 
show  conclusively  that  it  was  Intended  solely 
for  the  protection  of  passengers  who  might 
chance  to  be  on  the  premises  when  there 
was  no  passenger  train  there.  Under  these 
circumstances.  It  was  not  error  to  submit  to 
the  Jury  the  question  whether  this  rule  was 
Intended  for  the  protection  of  employes. 

Other  exceptions  to  the  refusal  to  give  in- 
structions to  the  Jury  involve  In  one  way 
and  another  the  proposition  that  negligence 
In  the  operation  of  the  Incoming  train  could 
not  be  found  from  the  evidence.  The  re- 
quests were  rightly  denied.  There  was  evi- 
dence that  the  train  came  in  at  what  well 
might  be  found  to  be  an  excessive  rate  of 
speed,  considering  the  danger  to  employes, 
and  that  a  more  efficient  warning  of  Its  ap- 
proach might  and  should  have  been  given. 

The  remaining  requests  state  imdlsputed 
propositions  of  law,  and  theonly  controversy 
as  to  them  Is  whether  they  are  fairly  includ- 
ed in  the  charge  as  given.  As  there  must 
be  a  new  trial  In  any  event.  It  does  not  seem 
necessary  or  advisable  to  consider  the  ques- 
tions thus  presented. 

Verdict  set  aside.    All  concurred. 
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MacDONOUGH  et  aL  v.  T.  W.  WOOIr 
WORTH  CO.    (No.  113.) 

(Coort  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  1918.) 

(Syllabus  by  the  Court.) 

1.  Nkgugence  <S=>32(?)— Invitation  to  En- 

TKB   SrOaE— EXTBNT. 

The  implied  uiTitation  of  the  storekeeper  is 
broad  enough  to  include  one  who  enters  a  gen- 
eral store  with  a  vague  purpose  of  buying  if 
she  sees  anything  that  strikes  her  iancy. 

2.  Neouoencb    ^=>136(2)  —  Invitation    of 
Stobek£epeb— Extent— Question  fobJubt. 

The  question  of  invitation  to  a  customer  to 
enter  the  space  in  a  store  back  of  the  counters, 
obvionsly  reserved  as  a  place  for  the  sales  em- 
ployes to  work,  is  for  the  court,  because  in  the 
absence  of  other  circumstances  there  is  no  evi- 
dence of  invitation. 

3.  Neolioence    9=3l36(^  —  Invitation    of 
Stobbkeefeb— Place— Qdestion  for  Juby. 

Where,  however,  there  was  through  the 
counter  an  opening  or  passageway  leading  to  a 
small  bookrack  against  the  wall  filled  with 
books  with  the  tiUes  displayed  for  selection,  and 
so  dimly  lighted  that  it  was  necessary  to  enter 
the  passageway  to  read  the  titles  and  make  se- 
lection, held,  that  such  circumstances  constitut- 
ed some  evidence  of  implied  invitation,  and  that 
a  jury  question  consequently  arose,  although  the 
testimony  showing  the  circumstances  was  undis- 
puted. 

Appeal  from  Clrcait  Court,  Essex  County. 

Action  by  Mary  Louise  MacDonough  and 
others  against  the  F.  W.  Woolworth  Com- 
pany. Judgment  for  plaintiffs,  and  defendant 
appeals.    Affirmed. 

Runyon  &  Autenrletta,  of  Jersey  City,  for 
appellant  Abner  Kalisch  and  Isador  Ka- 
liscli,  both  of  Newark,  for  appellees. 

WHITE,  J.  This  appeal  raises  two  ques- 
tions, viz.:  (a)  Was  plaintiff  invited  by  de- 
fendant to  go  to  the  place  in  his  store  where 
she  was  injured?  and  (b)  Was  that,  under 
the  circumstances  here  Involved,  a  court  or 
a  Jury  question? 

[1,2]  Plaintiff  entered  the  store  with  a 
vague  purpose  of  buying  something  If  she  saw 
anything  that  she  took  a  fancy  to.  Up  to 
this  point  there  is  no  difficulty.  The  Invita- 
tion of  the  storekeeper  is  clearly  broad 
enough  to  include  any  one  who  eaters  a  gen- 
eral store  in  this  frame  of  mind.  She  saw 
counters  with  merchandise  displayed  upon 
them,  one  extending  down  the  middle  of  the 
store  and  one  down  each  side,  the  latter  In 
front  of  wall  shelves  of  merchandise,  with 
a  space  for  the  saleswomen  to  work  between 
the  wall  shelves  and  the  counters.  Such  an 
arrangement  in  itself  extended  no  Invitation 
to  a  customer  to  go  behind  these  side  counters 
into  the  space  which  was  obviously  for  em- 
ployes, and  in  a  case  involving  nothing  more, 
there  being  no  evidence  of  invitation,  a  court 
and  not  a  Jury  question  would  arise.  Roouey 
V.  Woolworth,  74  Conn.  720,  52  Atl.  411. 

About  halfway  down  the  store,  however, 
the  counter  on  one  side  had  an  opening  or 


passageway  through  It,  and  Immediately  in 
front  of  or  across  the  end  of  the  passageway 
and  against  the  wall  was  a  bookrack  consist- 
ing of  five  shelves,  one  above  the  other,  and 
about  four  feet  long.  These  shelves  were 
filled  with  miscellaneous  books  with  the 
titles  displayed  for  selection  and  with  a  sign 
above  the  rack  stating  that  any  book  In  the 
rack  could  be  bought  for  10  cents.  There 
was  a  dim  electric  light  about  six  inches 
above  the  book  rack,  and  in  order  to  read  the 
titles  of  the  books  In  the  rack  It  was  neces- 
sary to  enter  the  passageway.  Plaintiff  saw 
the  books  and  decided  to  buy  a  book.  There 
was  no  salewoman  npar  the  rack  and  plain- 
tiff, thinking  the  passageway  was  for  that 
purpose,  went  Into  it  to  get  where,  by  reading 
the  titles  to  the  books,  she  could  select  such 
as  struck  her  fancy.  In  doing  this  she  step- 
ped a  little  to  one  side  and  fell  down  a  stair- 
way, which  she  did  not,  and  In  the  dim  light 
was  not  likely  to,  see,  and  which  was  located 
back  of  the  counter  and  immediately  adjoin- 
ing the  passageway.  The  gate  to  the  stair- 
way was  tied  open  at  the  time  with  a  string. 

[3]  We  think,  with  the  learned  trial  Judge, 
that,  although  none  of  the  facts  going  to  make 
up  these  existing  conditions  was  disputed, 
nevertheless,  the  deduction  to  be  drawn  from 
them  was  a  question  of  fact.  It  was  not  a 
case  where  there  was  no  evidence  of  invita- 
tion. The  fact  that  books  were  displayed  for 
selection  by  their  titles  In  front  of  an  open 
passageway,  which  had  to  be  entered  in  order 
to  read  the  titles  and  make  the  selection,  was 
some  evidence  of  invitation.  It  was  th»e- 
fore  for  the  Jury  to  visualize  the  situation 
from  the  evidence,  and  decide  whether  the 
plaintiff  had  reasonable  ground  from  wliat 
she  saw  for  believing  that  she  was  Invited 
or  expected  to  go  where  she  did  go  for  the 
purpose  she  had  in  mind.  Plillllps  ▼.  litoa- 
ry  Co.,  55  N.  J.  Law,  307,  27  AtL  478. 

The  Judgment  Is  affirmed. 


WILLS  V.  WILLE.     (No.  89.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Mardi  4,  1918.) 

1.  DivoBCE  <8=s>38%.  New,  v»L  1*  Key-No.  Sc- 
ries—Adultebt — Motive  of  Plaintiff. 

Where  a  husband  establishes  his  wife's  adul- 
tery, bis  motives  in  seeking  a  divorce  are  im- 
material except  to  test  his  credibility  as  a  wit- 
ness. 

2.  DivoBCE    «=»129(16)  —  Adultbrt  —  Sdfvi- 
ciENCT  of  Evidence. 

Evidence  regarding  a  wife's  obscene  char- 
acter and  the  compromising  circumstances  under 
which  she  and  her  alleged  paramour  were  dis- 
covered held  to  establish  her  adultery  justifyinK 
a  divorce,  although  the  Vice  Chancellor  found 
to  the  contrary. 

Parker,  Williams,  and  Taylor,  JJ.,  dissenting. 
Appeal  from  Court  of  Chancery. 
Divorce    petition    by     Charles    J.    Wllle 
against  Lena  Wllle.  .  From  a  decree  of  dls- 
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missal,    tbe   petitioner   appeals.     Reversed, 
except  as  to  allowance  ot  attorney's  fees. 

ECallscb  &  Kaliscb  and  Samuel  Kallsch, 
Jr.,  all  of  Newark,  for  appellant  Howe  & 
Davis,  of  Orange,  for  appellee. 

EL&J,ISCH,  J.  The  appellant  filed  a  peti- 
tion for  divorce '  against  his  wife,  the  re- 
spondent, in  the  Court  of  Chancery  alleging 
that  she  did,  on  the  18th  day  of  May,  1917, 
commit  adultery  with  a  man,  whose  name 
was  unknown  to  the  appellant,  at  West 
Orange,  in  this  state.  The  wife  In  ber  an- 
swer to  the  petition  denied  the  alleged 
adultery. 

The  learned  Vice  Chancellor,  after  bearing 
the  cause,  dismissed  the  petition  for  divorce 
upon  the  ground  that  tbe  petitioner  bad  not 
borne  tbe  burden  of  proof  on  him  necessary 
to  establish  to  the  satisfaction  of  tbe  court 
that  the  respondent  had  committed  tbe 
adultery  charged  in  tbe  petition. 

The  reasons  given  by  the  court  below  In 
coming  to  this  conclusion,  as  gleaned  from 
tbe  opinion,  appear  to  be,  first,  that  there 
was  not  only  on  tbe  husband's  part  tbe  mo- 
tive of  getting  rid  of  an  unfaithful  wife,  but 
there  was  a  further  motive  of  getting  rid  of 
ber  80  that  he  might  carry  out  obligations  to 
another  woman. 

[1]  Tbe  motives  which  Induce  a  husband 
to  seek  a  divorce  from  an  unfaithful  wife 
cannot  properly  have  any  material  bearing 
upon  his  legal  right  to  a  divorce,  if  tbe 
adultery  charge  be  proved,  either  by  direct 
or  drcnmstantlal  evidence. 

A.  busband  Is  legally  Justified  in  using  any 
and  all  lawful  means  to  procure  testimony 
so  as  to  enable  him  to  get  rid  of  a  wife 
whom  be  has  reasonable  grounds  to  believe 
is  guilty  of  Infidelity.  \NTiile  tbe  motive  of 
a  busband  suing  for  a  divorce  might  proper- 
ly be  tbe  subject  of  inquiry,  if  he  offers  him- 
self as  a  witness,  for  tbe  purpose  of  testing 
his  credibility,  it  cannot  of  itself  bar  bis 
legal  right  to  a  divorce. 

[2]  The  testimony  discloses  that  husband 
and  wife  had  been  living  In  a  state  of  sep- 
aration since  tbe  5th  day  of  July,  1915,  by 
practically  mutual  consent.  The  testimony 
Is  plenary  that  tbe  wife  was  possessed  of  an 
ungovernable  temper,  used  foul  and  filthy 
language,  and  was  given,  as  evidenced  by 
ber  letters  and  postal  cards  to  ber  busband 
during  tbelr  separation,  to  lewd  and  obscene 
thoughts.  These  writings  are  not  only 
condied  In  tbe  most  filthy  terms  Imaginable, 
but  express  a  malignant  hatred  of  the  wife 
toward  ber  busband.  It  Is  also  manifest 
from  the  testimony  that  tbe  wife  was  Jeal- 
ous of  ber  husband,  and  accused  blm  of  un- 
due familiarity  with  women,  especially  with 
Mrs.  Newman.  Tbe  latter  was  divorced 
from  ber  husband,  and  was  In  the  employ  of 
tbe  appellant  as  bookkeeper  In  bis  garage 
business.  She  was  tbe  sister  of  tbe  wife  of 
the  appellant's  brother,  and  tbe  latter  was 


in  the  employ  of  the  appellant  at  one  time  as 
a  taxlcab  driver.  A  quarrel  disrupted  the 
friendly  relations  between  the  brothers,  and 
they  became  estranged,  and  this  circum- 
stance may  readily  account  why  the  appel- 
lant's brother  and  tbe  latter's  wife  appeared 
as  witnesses  for  tbe  respondent,  and  for  the 
nature  of  their  testimony.  For  it  was  from 
these  two  witnesses'  lips  that  came  tbe  state- 
ment that  tbe  appellant  had  promised  to 
marry  Mrs.  Newman  upon  the  former  ob- 
taining bis  divorce.  There  Is  nothing,  how- 
ever, in  tbe  testimony  of  either  witness 
which,  fairly  considered,  tends  to  prove  any- 
tblng  more  than  a  friendship  and  familiarity 
which  might  properly  have  existed  between 
the  appellant  and  Mrs.  Newman,  In  view  of 
the  family  relation  of  all  the  parties  above 
referred  to. 

2.  The  finding  of  tbe  court  below  that  the 
appellant  failed  to  sustain  tbe  burden  of 
proof  necessary  to  establish  tbe  wife's  adul- 
tery does  not  aiqpear  to  be  borne  out  by  the 
facts  and  circumstances  proved  in  the  cause. 
The  undisputed  facts  are:  The  busband  had 
heard  through  talk  In  tbe  neighborhood 
where  bis  wife  lived  that  she  was  In  tbe 
habit  of  receiving  men  visitors  In  her  apart- 
ment, at  night.  As  a  result  of  this  Informa- 
tion tbe  husband  applied  to  a  detective  agen- 
cy In  the  city  of  Newark  to  have  tbe  apart- 
ment and  tbe  conduct  and  movements  of  bis 
wife  watched.  It  appears  that  tbe  detective 
agency  undertook  tbe  task  and  assigned  sev- 
eral men  for  that  purpose,  but  at  the  request 
of.  the  appellant,  on  account  of  the  expense 
involved,  all  were  withdrawn  from  prosecut- 
ing the  work,  except  one  Smith.  Smith  con- 
tinued to  watch  tbe  apartment,  and  on  two 
or  three  occasions  he  sent  for  tbe  husband, 
and  they  both  testify  they  saw  a  light  In  tbe 
kitchen,  but  In  no  other  part  of  the  apart- 
ment, and  saw  a  man  coming  out  of  tbe 
front  door  of  the  bouse  at  11:30  at  night 

Smith  further  testified  that  during  bis 
hours  of  watch,  which  were  generally  on 
Tuesdays  and  Fridays  at  night,  during  the  - 
months  intervening  between  the  middle  of 
January  and  tbe  18tb  day  of  May  following, 
when  the  raid  was  made,  he  saw  two  differ- 
ent men  of  whom  he  gives  descriptions  enter 
on  those  Tuesdays  and  Fridays  at  night  and 
remain  about  two  hours  in  the  wife's  apart- 
ment Smith  further  testified  that  on  the 
evening  of  the  18tb  day  of  May  at  about 
8:45  he  saw  a  man  enter  the  house.  The 
lights  were  lit  when  he  entered,  and  re- 
mained so  when  the  witness  boarded  a  car 
and  went  to  tbe  appellant's  place  of  business 
and  Informed  blm  of  what  be  had  seen,  and 
thereupon  the  appellant  asked  a  Mr.  Shearer, 
who  was  in  the  appellant's  employ,  to  ac- 
company him,  and  tbe  three  got  into  a  mo- 
torcar and  were  driven  to  the  wife's  resi- 
dence. 

Upon  their  arrival  Smith  went  upon  the 
porch  to  ascertain  whether  there  was  any 
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one  In  the  wife's  apartment  There  was  no 
light  In  the  kitchen,  but  there  was  one  In  the 
dining  room,  and  Smith  stopped  to  listen,  and 
heard  voices  and  the  "rumpus  ot  a  bottle,"  as 
be  calls  It.  He  carried  this  Information  to 
the  husband,  who  thereupon.  In  company 
with  Shearer,  went  upon  the  porch,  and  the 
three,  the  husband  leading,  behind  him  was 
Smith,  followed  by  Shearer,  entered  the 
apartment,  by  the  rear  door,  through  the 
kitchen,  and  proceeded  to  the  dining  room,  in 
which  there  was  a  light  burning  and  from 
which  room  they  could  see  into  the  parlor, 
where  they  saw  the  appellant's  wife  in  the 
act  of  rising  suddenly.  In  the  arms  of  a  man, 
from  a  lounge  or  settee.  The  three  witnesses 
differ  in  minor  details  as  to  what  they  saw, 
which  is  but  natural,  since  they  occupied  dif- 
ferent positions  in  the  dining  room  when  the 
wife  was  oyertaken  in  the  act.  When  dis- 
covered, the  man  was  without  coat  or  hat 
and  his  clothing  was  in  disarray,  and  he  said, 
"Oh,  my  God'."  and  ran  for  Ms  liat  and  coat 
and  left.  The  wife  going  up  to  her  husband 
said,  "I  don't  care  if  you  did  catch  me;  you 
didn't  care  for  me,  anyhow."  The  wife  de- 
nied that  anything  Improper  had  transpired 
between  her  and  her  visitor.  She  admitted, 
however,  that  she  laid  her  hands  upon  her 
tau8l>and,  but  inferentially  denied  that  she 
made  the  statement  attributed  to  her,  by  her 
husband  and  bis  witnesses.  She  admitted 
that  her  visitor  was  sitting  on  the  end  of  the 
settee  or  couch  t>efore  her  husband  and  his 
party  entered,  but  claims  that  she  was  stand- 
ing in  the  doorway  between  the  parlor  and 
dining  room,  and  that  this  visitor,  whom  she 
calls  Price,  had  been  there  for  more  than 
two  hours.  She  further  says  that  Price  told 
her  that  he  heard  an  automobile,  and  said, 
"Could  it  be  some  one  looking  for  you?"  and 
when  she  replied,  "I  don't  know,"  be  pushed 
up  the  shade  and  locked  out  Thus  there  is 
the  additional  statement,  coming  from  the 
wife,  that  the  shade  in  the  parlor  was  down. 
The  wife  further  admits  that  when  her  hus- 
band and  party  entered  Price  seized  his  bat 
and  coat  and  ran  out. 

Great  stress  has  beeu  laid  upon  the  circum- 
stances attending  the  discovery  of  the  wife 
and  her  visitor  in  the  situation  described  by 
the  husband  and  his  witnesses.  It  is  said 
that  the  failure  of  the  husband  or  detective 
to  detain  the  wife's  alleged  paramour  and  to 
ascertain  who  he  was,  and  for  the  husband 
tamely  to  let  him  go  without  any  exhibition 
of  the  natural  outbursts  of  the  human  pas- 
sions at  what  he  saw  and  the  resentment 
that  a  husband  would,  in  the  circumstances, 
naturally  feel,  tend  to  raise  the  suspicion 
that  the  visitor's  presence  was  due  to  the 
husband's  connivance.  But  suspicion  of  the 
existence  of  the  fact  of  connivance  is  not 
sufficient  in  law  to  make  a  finding  that  there 
was  connivance.  There  must  be  credible  evi- 
dence to  support  such  finding.  The  court 
below  did  not  make  any  such  finding,  and  it 
la  difficult  to  comprehend  how  from  the  evi- 


dence and  circumstances  such  a  result  could 
have  been  properly  reached.  In  the  firat 
place  there  was  no  love  existing  any  more 
between  husband  and  wife.  The  wife  de- 
spised and  hated  her  husband,  as  is  evinced 
by  her  letters  and  post  cards  to  him.  The 
husband  knew  the  state  of  feelings  of  bis 
wife  towards  him.  Why,  therefore,  should 
he  make  any  demonstration  over  ber  un- 
faithfulness to  him?  If  he  were  playing  a 
part  he  might  have  raved  and  stormed  and 
assaulted  her  companion  or  done  worse,  when 
be  found  the  pair  in  the  compromising  posi- 
tion above  related,  and  it  rather  tends  to 
strengthen  the  credibility  of  the  story  told  by 
the  husband  and  his  witnesses  in  that  no  ef- 
fort was  made  at  any  dramatic  display  of 
feelings  by  the  husband  which  he  did  not  in 
reality  possess.  It  however,  does  appear 
from  the  respondent's  testimony  that  the 
appellant  told  one  of  the  party  to  catch  the 
man. 

Ifurther,  it  appeared  that  one  Price,  a 
salesman  for  Griffith  &  Co.,  sold  a  player 
piano  to  the  appellant,  who  made  a  present 
of  it  to  bis  daughter.  This  appears  to  be 
the  only  time  that  the  appellant  saw  Price. 
By  the  wife  it  is  claimed  that  it  was  Price 
who  was  in  her  apartment  on  the  night  that 
the  raid  was  made,  and  who  she  claims  came 
there  for  the  purpose  of  tuning  the  piano. 

For  the  respondent  it  Is  further  claimed 
that  there  was  no  good  reason  for  the  ap- 
pellant to  charge  in  his  petition  that  the 
wife's  adultery  was  committed  with  a  person 
unknown,  because  of  the  circumstance  of  the 
sale  of  the  piano  to  the  appellant  by  Price 
as  above  mentioned,  and  from  which  it  must 
be  inferred  that  'the  appellant  recognized 
Price,  and  that  the  latter  was  there  with  the 
former's  connivance.  But  this  does  not  nec- 
essarily follow.  It  was  an  admitted  fact  that 
there  was  no  light  in  the  parlor,  and  the 
man,  whoever  he  was,  held  his  head  down 
and  ran  out  As  all  that  did  occur  transpir- 
ed in  the  shadow  and  during  moments  of 
excitement  it  is  not  at  all  unlikely  that  the 
appellant  did  not  recognize  his  wife's  visitor 
as  Price.  Besides,  it  appears  that  Price,  be- 
ing produced  as  a  witness  by  the  respondent 
to  establish  her  Innocence  of  the  charge  of 
infidelity,  not  only  denied  Intercourse  with 
her,  but  denied  in  most  emphatic  terms  that 
it  was  he  who  was  found  in  ber  apartment 
on  the  night  of  the  raid. 

There  is  credible  testimony  tending  to  es- 
tablish that  Price  was  the  man  who  was  in 
the  apartment.  It  is  evident  however,  from 
his  denial,  that  he  must  have  relied  upon  a 
belief  that  he  was  not  recognized  by  the  hus- 
band, Smith,  or  Shearer,  who,  as  it  Incon- 
trovertibly  appears,  from  the  evidence,  did 
not  enter  the  parlor,  but  stood  in  the  dining 
room,  where  a  dim  light  was  burning,  and 
where  they  could  be  recognized  by  Price. 
There  is  not  a  scintilla  of  proof  in  the  cause 
connecting  the  appellant  with  Price's  pres- 
ence there  that  night,  nor  does  the  proof  pre- 
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sent  any  drcumstance  reasonably  warranting 
any  sncb  Inference. 

We  now  approach  a  consideration  of  the 
evidence  relied  up<«  by  the  appellant  as  es- 
tablishing the  charge  made  against  his  wife 
in  his  petition. 

The  learned  Vice  Chancellor  appears  to 
have  discredited  the  appellant's  testimony, 
corroborated  as  it  was  In  all  its  essential  de- 
tails by  Shearer,  and  by  circumstances  which 
were  conceded  to  have  existed,  and  by  cor- 
roborating avowals  made  by  the  wife,  in  tes- 
tifying in  her  own  behalf,  because  Smith,  the 
detectl-ve,  in  stating  what  he  saw  when  he 
entered  the  dining  room,  described  the  al- 
leged guilty  pair  standing  with  their  arms 
aronnd  each  other,  after  having  got  up  from 
the  lounge  or  settee,  which  position  the 
learned  Vice  Chancellor  thought  was  against 
human  nature  for  a  couple  to  have  taken 
who  were  discovered  in  the  act  of  sexual  In- 
tercourse. How  parties  would  naturallyl 
have  acted  under  the  circumstances  whidi 
confronted  the  alleged  guilty  pair  in  the 
present  case  can  only  be  a  matter  of  the 
purest  conjecture.  Much  would  depend  upon 
the  temperament,  social  position,  moral  sense, 
presence  of  mind,  and  state  of  nerves  of  the 
parties.  And  It  must  be  borne  in  mind  that 
the  position  described  by  the  detective  was 
only  momentary;  for  the  paramour  almost 
Immediately  seized  his  hat  and  coat  and 
ran  from  the  house. 

We  have  not  discussed  the  testimony  of 
Boyle,  because  it  appears  to  have  little  evi- 
dential value,  if  any.  Boyle  was  called  as 
a  witness  by  the  respondent.  Prom  the  read- 
ing of  his  testimony  It  is  obvious  that  he 
treasared  up  resentment  against  the  appel- 
lant. It  appears  that  the  latter  caused  the 
former's  arrest  upon  some  criminal  charge. 
It  also  appears  that  other  differences  exist- 
ed between  them.  Boyle  testlfled  that  the  ap- 
pellant told  him  on  one  occasion  that  he  of- 
fered money  to  one  Foster  to  get  the  best 
of  his  wife.  Boyle  gives  no  satisfactory  ex- 
planation why  it  was  that  the  appellant  told 
him  this.  The  appellant  denied  that  he  ever 
made  any  sncb  statement  to  Boyle.  Foster, 
being  called  as  a  witness  and  examined  by 
the  court,  denied  the  truth  of  Boyle's  state- 
ment. 

Leaving  out  of  consideraticm  the  testimony 
of  the  appellant  and  his  witnesses,  and  care- 
fully analyzing  the  uncontroverted  facts  and 
circumstances,  we  have  this  situation:  Let- 
ters and  postal  cards  written  by  the  respond- 
ent to  her  husband  revealing  her  lewd  and 
obscene  state  of  mind.  The  respondent's 
story,  which  Is  that  on  the  night  in  question 
a  Mr.  Price  called  at  about  8:30  o'clock  for 
the  purpose  of  fixing  the  pedal  of  her  piano ; 


that  it  took  16  minutes  to  do  the  work ;  that 
he  asked  her  permission  to  take  off  his  coat 
which  she  gave ;  that  she  went  Into  the  din- 
ing room,  and  he  went  into  the  kitchen  and 
took  from  a  package  which  he  bad  brought 
five  bottles  of  beer ;  that  they  went  into  the 
dining  room,  and  he  poured  out  a  glass  of 
beer  for  her  and  one  for  himself,  but  she  re- 
fused to  drink  any;  that  he  coaxed  her  to 
drink,  but  she  persisted  in  her  refusal ;  that 
it  was  about  10:30  o'clock  when  her  husband 
and  party  appeared  and  walked  into  the  din- 
ing room ;  that  Price  was  sitting  on  the  end 
of  the  conch,  while  she  was  standing  by  the 
rocker  opposite  the  piano,  and  that  Price 
had  previously  said  that  there  was  room  for 
two  where  he  was  sitting;  that  when  her 
husband  entered  the  dining  room  she  heard 
him  say  to  one  of  the  party,  "Catch  that 
teliowf  that  Price  got  up,  picked  up  hid 
coat  and  hat,  and  ran  out  Besides,  it  ap- 
pears that  the  shades  in  the  parlor  were 
down.  It  is  manifest  that  the  respondent 
took  the  visit  of  Price  as  a  matter  of  course. 
She  did  not  ask  him  to  explain  his  conduct 
in  bringing  beer  Into  her  home  and  drinking 
it  in  her  dining  room.  She  did  not  upbraid 
him  for  what  he  did  or  said  to  her,  and  the 
story  of  her  own  behavior  is  not  that  of  a 
virtuous  woman.  Price,  according  to  the  re- 
spondent's own  story,  was  In  her  apartment 
two  hours.  Both  were  fully  more  than  an 
hour  in  the  parlor  together.  According  to 
the  respondent's  own  belief,  Price  was  there 
for  no  good  purpose.    Yet  she  harbored  him. 

There  was  ample  evidence  of  inclination, 
time,  opportunity,  and  place.  Her  explana- 
tion of  Price's  presence  and  conduct  and  her 
own  behavior  refutes  any  reasonable  hy- 
pothesis of  Innocence.  Another  fact  should 
be  adverted  to  which  appears  to  be  a  strong 
link  in  the  chain  of  drcnmstancea  jwintlng 
to  the  respondent's  guilt.  Price  was  called 
in  her  behalf  as  a  witness.  He  denied  that 
he  was  in  her  apartment  on  the  night  in  ques- 
tion. If  his  presence  there  was  free  from 
guilt,  there  is  no  good  reason  why  he  should 
have  denied  It.  The  testimony  tends  to  es- 
tablish that  he  is  the  man  who  was  there. 
The  fact  that  Price  hurriedly  seized  his  hat 
and  coat  and  made  his  escape  is  a  circum- 
stance in  itself  which  speaks  loudly  of  guilt 

The  decree  of  the  Court  of  Chancery  dis- 
missing the  petitioner's  petition  is  reversed, 
and  the  record  remitted,  with  directions  to 
enter  a  decree  for  divorce  for  the  petitioner 
according  to  the  prayer  of  his  petition. 

As  to  the  appeal  from  the  decree  allowing 
respondent's  counsel  an  additional  counsel 
fee  of  1150,  the  decree  will  be  affirmed. 

PARKER,  WILLIAMS,  and  TAYLOR,  JJ., 

dissenting. 
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POTTER  V.  UNION  TP. 

(Court  of  Errors  and  Appeals  ot  New  Jersey. 
March  4,  1918.) 

1.  Taxation   «=549(4)  — Tax   Coixectoks  — 
Salabt. 

The  salary  of  the  tax  collector  of  a  town  may 
be  fixed  by  the  newly  elected  township  committee 
at  the  beginning  of  the  term  of  the  newly  elected 
collector. 

2.  Taxation   «=»549(4)  —  Tax   Colleotobs  — 
Sai^bt. 

If  the  township  committee  does  not  at  the 
beginning  of  the  term  of  a  newly  elected  tax  col- 
lector fix  a  different  salary,  that  prevailing  in 
the  preceding  term  must  be  paid. 

Appeal  from  Supreme  Court 
Action  by  David   M.   Potter  against  the 
Township  of  Union  In  Union  County.    Judg- 
ment for  plaintiff  in  part,  and  be  appeals. 
Affirmed. 

McK.  Whittemore  and  Samuel 
botli  of  Elizabeth,  for  appellant. 
Bnglisb,  of  Elizabeth,  for   appel- 


Clark 
Koestler, 
John  K. 
lee. 


PER  CURIAM.  In  December,  1912,  the 
respondent,  by  resolution  fixed  the  salary  of 
the  collector  of  taxes  for  the  township  of 
Union  at  the  sum  of  $750.  At  the  November 
election,  1915,  the  appellant  was  elected  col- 
lector, and  by  law  his  term  of  office  began 
at  noon  January  1,  1916,  at  which  time  the 
newly  elected  township  committee  went  in- 
to office,  and  it,  on  the  same  day,  adopted  a 
resolution  fixing  the  salary  of  the  collector 
at  $600,  and  when  the  year  had  expired  the 
appellant  demanded  $750,  and,  being  refused, 
brought,  suit  to  recover  it,  and  the  defend- 
ant answered  setting  up  the  resolution  which 
fixed  the  salary  at  $600.  Application  was 
made  to  a  Justice  of  this  court  to  strike  out 
this  answer  and  order  a  Judgment  entered 
for  $750,  which  was  denied,  and  Judgment 
entered  for  $600  for  plaintiff,  from  which  the 
appellant  has  appealed. 

We  think  that  the  court  below  reached  a 
correct  result,  and  would  be  satisfied  to 
affirm  for  the  reasons  given  by  the  Justice  in 
a  memorandum  filed  by  him,  wtre  it  not  for 
a  statement  in  the  memorandum  that  the 
fixing  of  the  salary  by  a  township  commit- 
tee only  applies  to  the  newly  elected  collector 
during  his  term,  and  that  he  would  not  be 
entitled  to  any  salary,  unless  It  was  fixed  by 
the  committee  at  the  beginning  of  such  term. 

[1,21  This  conclusion  of  the  Justice  was 
not  necessary  to  support  the  result  which  he 
reached,  and  we  do  not  wish,  in  affirming 
this  Judgment  for  the  other  reasons  given 
by  him,  to  accede  to  this  proposition,  for  the 
salary  is  fixed  for  the  office,  payable  to  the 
incumbent,  and  if  no  change  had  been  made 
by  the  newly  elected  committee  at  the  begin- 
ning of  the  term  of  the  newly  elected  col- 
lector and  before  he  entered  on  the  duties 


of  his  office,  he  would  have  been  entitled  to 
be  paid  $750. 

We  think  the  true  construction  of  the  law 
Is  that  the  committee  have  the  i>ower  to  fix 
the  salary  of  the  Incoming  collector,  and 
that  when  this  is  done  it  cannot  be  altered 
during  the  term  for  which  he  Ims  been  elect- 
ed, but  If  the  salary  has  l>een  fixed  by  a 
previous  committee,  it  remains  as  the  sabiry 
attached  to  that  office,  unless,  before  he  en- 
ters upon  the  active  performance  of  the  du- 
ties of  the  office,  the  committee  fixes  a  dif- 
ferent compensation. 

The  Judgment  will  t>e  affirmed,  with  costs. 


In  re  COLEMAN'S  WILL.    (No.  116.) 

(Court  of  £<rroni  and  Appeals  of  New  Jersey. 

March  4,  1918.) 

1.  Wn.LS  €=a^2(4)—CoKE>ETENCT— Finding  or 
Lunacy— Effect. 

The  finding  of  a  lunacy  commission  as  to 
testator's  mental  state  three  weeks  before  his 
death  and  covering  a  period  during  which  the 
will  was  made  is  only  prima  facie  evidence  of 
facts  found,  and  is  not  conclusive. 

2.  Wills  $=>355  —  Pbobate  —  Cboss-Ex- 
AMiNiNO  Witnesses— EiFFECT  of  Default. 

Where  appellant  for  a  consideration  waived 
contest  of  the  will  after  being  served  with  eita- 
tion,  and  did  not  appear  when  the  hearing  be- 
gan, but  only  at  a  second  adjournment,  the 
court  properly  permitted  her  to  become  a  party, 
but  refused  to  permit  her  to  cross-examine  wit- 
nesses whose  testimony  had  already  been  taken, 
though  she  could  have  made  such  witnesses  her 
own. 

Appeal  from  Prerogative  Court 
Proceedings  In  the  matter  of  the  probate 
of  the  last  will  and  testament  of  Frederick 
F.  Coleman,  deceased.  From  a  decree  of  the 
ordinary  (103  Atl.  521)  admitting  the  will  to 
probate,  the  contestant  appeals.    Affirmed. 

Thomas  Herbert  Brown,  of  Jersey  City, 
and  C.  Russell  Rogers,  of  Asbury  Park,  for 
appellant  WicofC  &  Lanning,  of  Trenton, 
and  Durand,  Ivins  &  (}arton,  of  Asbury  Park, 
for  aiq;)eUee. 

KLALISCH,  J.  The  grounds  of  appeal  re- 
lied on  by  counsel  for  appellant  in  the  brief 
may  be  summarized  thus:  (1)  That  the  pro- 
ponents failed  to  su-stain  the  burden  of  proof 
In  establishing  that  the  testator,  at  the  time 
he  made  his  will,  was  legally  competent  to 
make  it,  because  three  weeks  before  the  tes- 
tator's death  a  lunacy  commission  found  the 
testator  to  be  non  compos  mentis  and  with- 
out lucid  intervals  for  17  months  prior  there- 
to, and  that  therefore  the  will,  having  been 
made  by  the  testator  at  a  time  embraced 
within  the  period  of  the  17  months,  was  In- 
valid; (2)  that  the  ordinary  refused  to  per- 
mit the  appellant,  caveatrlx,  to  cross-examine 
proponents'  witnesses,  and  thereby  violated  a 
fundamental  right  of  the  contestant,  and  de- 
prived her  of  the  right  of  cross-examination 
of  guch  witnesses,  upon  the  merits  of  the 
case. 
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[1]  The  facta  are  fully  set  ont  in  tbe  opin- 
loa  of  tbe  ordinary.  The  learned  ordinary 
very  properly  held  that  the  finding  of  the 
lunacy  commission  as  to  the  mental  state  ot 
the  testator  was  not  conclusive,  but  only 
prima  facie  evidence  of  the  facts  found,  and 
may  be  overcome  by  satisfactory  evidence 
of  capacity  at  the  time  the  will  was  made. 
An  examination  of  the  testimony  discloses 
that  there  was  plenary  proof  that  the  testa- 
tor possessed  the  required  mental  capacity  to 
make  a  valid  will  at  the  time  he  made  and 
executed  the  will  in  question.  We  concur  in 
the  finding  and  reasoning  of  the  ordinary  up- 
on the  merits  of  tbe  case. 

As  to  the  refusal  of  the  ordinary  to  permit 
the  appellant  to  recall  witnesses  for  the  pur- 
pose of  cross-examination,  we  think,  upon 
tbe  facts  as  they  appear,  there  was  no  abuse 
of  discretion  in  denying  the  appellants'  re- 
quest 

[2]  The  situation  alluded  to  arose  out  of 
the  following  facts:  Upon  application  of 
counsel  for  proponents,  the  ordinary  ordered 
probate  of  the  will  In  solemn  form,  on  De- 
cember 11,  1916,  and'  citations  were  Issued 
returnable  on  January  9,  1917,  and  on  which 
latter  date  the  hearing  was  begun.  Prior 
tliereto,  on  December  7,  1917,  one  of  the 
connsel  for  proponent  requested  a  Mr.  Mess- 
ier, a  reputable  business  man  of  Trenton,  to 
obtain  the  appellant's  address,  so  that  she 
could  be  served  with  citation,  and  to  offer 
her  ^,000  to  waive  contest  of  the  will.  On 
I>ecember  9th,  Messier  saw  her,  and  the  ap- 
pellant signed  a  consent  to  the  probate  of 
the  will  and  waived  any  objection  that  she 
"might  or  could  raise  against  the  same." 
The  sheriff  served  the  citation  upon  the  ap- 
pellant. As  has  been  stated,  the  hearing  be- 
gan on  January  9th,  and  witnesses  were  ex- 
amined. The  appellant  did  not  appear.  The 
case  was  adjourned  to  January  16th,  but  no 
testimony  was  taken,  and  the  case  was  again 
adjourned  to  January  23d,  when  an  applica- 
tion was  made  on  behalf  of  the  appellant,  to 
be  heard  In  opposition  to  probate,  whereupon 
the  ordinary  ruled  that,  since  the  appellant 
bad  made  default  in  appearing  on  the  first 
day  of  the  hearing  and  not  having  offered  a 
suflScIent  legal  excuse  therefor,  she  would  be 
permitted  to  participate  in  the  probate  pro- 
ceedings from  thence  on,  but  that  the  testi- 
mony already  taken  shall  stand  without  any 
right  on  the  part  of  the  appellant  to  recall 
the  witnesses  for  cross-examination.  It  does 
not  appear  that  any  fraud  was  practiced  on 
tbe  appellant  to  prevent  her  from  attending 
the  hearing.  From  aught  that  appears  she 
absented  berself  voluntarily.  She  was  aware 
of  the  day  set  for  a  hearing  and  deliberately 
ranalned  away.  The  ordinary  very  properly 
hdd  her  in  default,  and  allowed  her  entrance 
Into  tbe  case  upon  the  terms  above  stated. 
It  Is  to  be  observed  that  the  terms  of  the  or- 
der did  not  prevent  the  appellant  from  call- 


ing th«\wltnesses  as  her  own.  What  the  ajK 
pellant  lost  through  her  default  was  the  right 
to  recall  the  witnesses  for  cross-examination. 
We  think,  therefore,  tbe  terms  imposed  by 
the  ordinary  on  the  appellant  for  her  laches 
were  reasonable  and  within  the  proper  exer- 
cise of  sound  discretion. 

The  decree  of  the  prerogative  court,  admit- 
ting tbe  will  to  probate,  is  affirmed. 


OUD  DOMINION  COPPER  MINING  & 
SMELTING  CO.  v.  STATE  BOARD  OF 
TAXES  AND  ASSESSMENTS  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  12,  1918.) 

1.  Taxation  (S=»113— Statutes— Cowbtbxjc- 
tion — "supplejfent  to  statute." 

2  Comp.  St  1910,  p.  1620,  §  31a,  makes 
dissolution  of  corporations  contingent  on  prior 
payment  of  all  taxes  due.  Act  April  18,  1884 
(P.  L.  p.  232),  provides  for  annual  license  tax  on 
corporate  franchises,  but  does  not  fir  tbe  period 
which  the  tax  shall  cover,  nor  provide  for  the 
information  for  assessing  the  tax.  Act  March 
17,  1892  (P.  L.  p.  136),  makes  similar  provi- 
sion, but  requires  information  to  be  given  for 
purposes  of  assessment  Act  Feb.  19,  1901  (P. 
L.  p.  31),  provides  for  report  on  the  first  Tues- 
day in  May  of  the  capital  stock  of  such  corpo- 
ration outstanding  on  the  prior  1st  day  of  Jan- 
uary. Beld  that  the  supplement  of  1901  is  not 
original  legislation,  since  it  creates  no  new  tax, 
but  provides  machinery  for  collecting  the  old 
tax ;  supplements  being  merely  additions  to  or 
alterations  of  a  primary  statute,  ingrafted  upon 
it  and  to  be  read  as  a  part  of  it 

2.  Taxation  iS=3ll2(2)  —  Stattites  —  CON- 

STBUCTION. 

The  fair  import  of  such  statutes  is  that  the 
18th  day  of  April  in  each  year  marks  the  be- 
ginning of  the  yearly  period  for  which  the  fee  or 
tax  is  cliarged;  no  express  change  having  been 
made  by  the  subsequent  statutes. 

3.  Statutes    €s»140— AusNnicENT— Pkesump- 

TIONS. 

An  amendment  of  a  statute  must  be  exhibit- 
ed either  by  express  words  or  reasonable  impli- 
cation. 

4.  Taxation  <S=>47(1)  —  Cobposatb  Taxes  — 
Double  Taxes. 

While  double  taxes,  are  not  in  themselves  il- 
legal, a  construction  of  law  to  authorize  double 
taxes  will  not  be  adopted,  unless  required  by 
tbe  express  terms  of  tbe  statute  or  by  necessary 
implication. 

Appeal  from  Supreme  Court 

Suit  by  the  Old  Dominion  Copper  Mining 
&  Smelting  Company  against  the  State  Board 
of  Taxes  and  Assessments  and  the  Comptrol- 
ler of  the  Treasury.  From  a  decree  of  the 
Supreme  Court  for  plaintiff  (103  Atl.  690)  de- 
f«idants  appeal.    Affirmed. 

John  W.  Wescott,  Atty.  Gen.,  Herbert 
Hoggs,  Asst.  Atty.  Gen.,  and  Francis  H.  Mc- 
Gee,  of  Trenton,  for  appellants.  Collins  & 
Corbin,  of  Jersey  City,  for  appellee. 

GUMMERE,  C.  J.  The  respondent,  having 
by  the  vote  of  Its  stockholders,  resolved  to 
terminate  its  corporate  existence  by  a  volun- 
tary dissolution,  filed  with  the  secretary  of 
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state,  prior  to  the  24th  of  March,  1917,  the 
written  consent  of  the  stockholders  there- 
to.  In  accordance  with  the  requirement  of 
the  statute,  and  thereupon  requested  that  of- 
ficer to  Issue  to  It  the  formal  certificate  of 
its  dissolution.  This,  however,  the  secre- 
tary of  state  refused  to  do,  upon  the  ground 
that,  under  the  provision  of  section  31A  of 
the  Corporation  Act  (Comp.  Stat  p.  1820), 
the  respondent  was  not  entitled  to  such  a 
certificate  until  all  taxes  assessed  and  levied 
against  it  had  been  paid,  and  that,  as  re- 
ported to  him  by  the  comptroller  of  the 
treasury,  the  taxes  for  the  year  1917  were  an 
existing  obligation  against  it 

The  soundness  of  this  contention,  and  the 
legal  propriety  of  the  refusal  of  the  secretary 
of  state,  depend  upon  the  true  construction 
of  the  varions  statutory  provisions  bearing 
upon  the  obligation  of  the  respondent  to  pay 
taxes  to  the  state.  These  provisions  are 
found  in  the  act  of  April  18,  1884,  entlUed 
*'An  act  to  provide  for  the  imposition  of  state 
taxes  upon  certain  corporations,  and  for  the 
collection  thereof  (P.  L.  p.  232),  and  its 
pertinent  supplements,  which  will  hereafter 
be  specifically  referred  to. 

The  act  of  1884  provided  for  the  Imposi- 
tion "of  an  annual  tax  for  the  use  of  the 
state  by  way  of  a  license  for  its  corporate 
franchise,"  upon  certain  specified  corpora- 
tions of  the  state  of  a  quasi  public  charac- 
ter, and  directed  that  on  or  before  the  first 
Tuesday  of  May  then  next,  and  annually 
thereafter,  each  of  such  corporations  should 
make  r^;x>rt  to  the  state  tax  board  of  the 
gross  amount  of  its  annual  receipts.  Some 
of  such  companies  were  required  to  state  the 
receipts  for  the  year  preceding  the  1st  day 
of  January  prior  to  the  making  of  the  re- 
port, and  others  the  receipts  for  the  year 
preceding  the  1st  day  of  February  prior  to 
the  making  of  such  report.  The  statute  then 
provided  that  each  of  these  companies  should 
pay  a  tax  at  the  rate  of  a  specified  percent- 
age upon  such  receipts  so  returned  and  as- 
certained; the  percentage  varying  in  accord- 
ance with  the  character  of  the  corporation. 
Having  thus  dealt  with  these  quasi  public 
corporations  the  Legislature  then  declared, 
In  section  4  of  the  act,  "that  ail  other  cor- 
porations Incorporated  under  the  laws  of 
this  state,  and  not  hereinbefore  provided  for, 
shall  pay  a  yearly  license  fee  or  tax  of  one- 
tenth  of  one  per  cent  on  the  amount  of  the 
capital  stock  of  sudi  corporation,"  with  a 
proviso  that  the  statute  should  not  apply 
to  railway,  canal,  or  banking  corporations, 
savings  banks,  cemeteries,  religious  corpora- 
tions, charitable  or  educational  associations, 
or  manufacturing  companies,  or  mining  com- 
panies carrying  on  business  in  the  state. 

The  corporations  affected  by  this  last  re- 
cited provision  of  the  act  are  usually  desig- 
nated by  the  state  taxing  authorities  as 
"Miscellaneous  Corporations,"  one  of  which 
is  the  present  respondent 

Only  two  supplements  to  the  original  stat- 


ute reatiire  oonsideratlon  in  the  solntlon  of 
the  problem  which  the  case  presents.  The 
first  of  them  is  that  of  March  IT,  1892  (P.  U 
p.  136).  It  amends  that  part  of  the  fourth 
section  of  the  original  act  which  provides  for 
a  tax  upon  "Miscellaneous  Corporations"  so 
as  to  read  as  follows: 

"That  all  other  corporationa  incorporated  un- 
der the  laws  of  this  state,  and  not  hereinbefore 
provided  for,  shall  make  annual  return  to  the 
state  board  of  assessors  of  such  information  as 
ma;  be  required  by  said  board  to  carry  out  the 
provisions  of  this  act  and  shall  pay  an  annual 
license  fee  or  franchise  tax  of  one-tenth  of  one 
per  centum  on  all  amounts  of  capital  stock  is- 
sued and  outstanding  up  to  and  including  the 
sum  of  three  million  dollars;  on  all  sums  of 
capital  stock  issued  and  outstanding  in  excess 
of  three  million  dollars  and  not  exceeding  five 
million  dollars,  an  annual  license  fee  or  fran- 
chise tax  of  one-twentieth  of  one  per  centnm; 
and  the  further  sum  of  fifty  dollars  per  annum 
per  one  million  dollars  or  any  part  thereof  on  all 
amounts  of  capital  stock  issued  and  outstanding 
in  excess  of  five  million  dollars" 

— with  a  proviso  that  the  supplement  shall 
not  apply  to  the  corporations  exempted  In 
the  original  act 

The  second  supplement  is  that  of  Febru- 
ary 19,  1901  (P.  L.  p.  31).  It  provides  that 
all  so-called  miscellaneous  corporations 
"shall  make  annual  return  to  the  state  board 
of  assessors  on  or  before  the  first  Tuesday 
of  May  In  each  year,  and  shall  state  therein 
the  amount  of  the  capital  stock  of  such  cor- 
poration Issued  and  outstanding  on  the  1st 
day  of  January  preceding  the  making  of 
such  return,  together  with  such  other  in- 
formation as  may  be  required  by  said  board 
to  carry  out  the  provisions  of  this  act,  and 
shall  pay  an  annual  license  fee  or  franchise 
tax  of  one-tenth  of  one  per  centum  on  all 
amounts  of  capital  stock  issued  and  out- 
standing up  to  and  including  the  sum  of 
three  million  dollars ;  on  all  sums  of  capital 
stock  Issued  and  outstanding  in  excess  of 
three  million  dollars,  and  not  exceeding  five 
million  dollars,  an  annual  license  fee  or 
franchise  tax  of  one-twentieth  of  one  per 
centum,  and  the  further  sum  of  fifty  dollars 
per  annum  per  one  million  dollars,  or  any 
part  thereof,  on  all  amounts  of  the  capital 
stock  issued  and  outstanding  in  excess  of 
five  million  dollars."  This  supplement  then 
proceeds  to  exempt  the  several  classes  of 
corporations  specified  in  the  original  act  of 
1SS4.  The  situation,  then,  disclosed  by  a 
reading  of  the  statute  and  Its  two  supple- 
ments is  this:  In  1884  the  tax  was  created 
and  its  amount  fixed,  but  no  provision  was 
made  for  supplying  the  state  tax  board  with 
the  information  necessary  to  enable  it  to  as- 
sess the  tax,  nor  was  there  any  express  dec- 
laration as  to  the  beginning  or  ending  of  the 
annual  period  which  the  tax  was  to  cover. 
In  1892  the  statute  was  supplemented  by  re- 
quiring these  corporations  to  famish  annu- 
ally to  the  state  tax  board  such  Information 
as  It  might  require  for  the  purpose  of  en- 
abling It  to  accurately  assess  the  tax,  and 
amended  by  reducing  the  amount  of  the  tax 
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assessable  against  corporations  having  a 
capital  stock  exceeding  $3,000,000  In  amount 
And  in  1901  tbe  statute  was  further  supple- 
mented by  requiring  these  corporations  to 
make  report  on  or  before  the  first  Tuesday 
of  May  in  each  year  of  the  amount  of  Its 
capital  stock  outstanding  on  the  preceding 
1st  day  of  January.  Summed  up,  tbe  only 
expressed  changes  made  in  the  original  act 
by  the  two  supplements  are:  (1)  The  reduc- 
tion of  the  tax  Imposed  thereby  as  to  corpo- 
rations having  over  $3,000,000  of  capital 
stock;  and  (2)  the  obligation  Imposed  upon 
these  corporations  of  furnishing  to  tbe  state 
tax  board,  by  a  formal  report  on  or  before 
a  designated  date,  the  Information  specified 
in  the  supplements. 

Tbe  arguments,  both  of  counsel  for  the 
state  and  of  tbe  Old  Dominion  Company,  are 
based  upon  the  theory,  apparently,  that  the 
supplement  of  1901  is  original  legislation, 
creating  a  new  tax  and  designating  by  im- 
plication the  period  which  It  shall  cover; 
tbe  contention  on  the  part  of  the  state  being 
that  the  reQuirement  that  each  corporation 
shall  report  the  amount  o^  its  capital  stock 
outstanding  on  tbe  1st  day  of  January  indi- 
cates a  legislative  purpose  that  the  annual 
period  shall  commence  on  that  date ;  while 
tbe  Old  Dominion  Company  contends  that 
tbe  requirement,  that  the  annual  report  shall 
•be  made  on  or 'before  the  first  Tuesday  in 
May  of  each  year  indicates  that  the  L^isla- 
tnre  Intended  this  latter  date  to  mark  the 
commencement  of  the  annual  period. 

[1]  Both  contentions,  as  it  seems  to  ns, 
rest  upon  an  unsound  basis.  The  supplement 
of  1901  Is  not  original  legislation.  It  does 
not  create  a  new  tax,  but  merely  provides 
additional  machinery  for  the  more  certain 
a<<rertalnment  of  the  amount  of  the  tax  to  be 
paid  by  these  corjwratlons  under  the  act  of 
1884,  and  the  assessment  thereof.  Supple- 
ments are  merely  additions  to  or  alterations 
of  a  primary  statute,  Ingrafted  upon  it,  and 
to  be  read  as  a  part  of  it.  So  much  of  the 
original  act  as  is  altered  by  the  supplement 
is  superseded  by  it,  but  that  which  remains 
unchanged,  although  reiterated  In  the  sup- 
plement, continues  to  be  primary  legislation. 
Citation  in  support  of  so  elementary  a  prop- 
osition is  unnecessary. 

[2]  As  has  already  been  x>oihted  out,  tlie 
act  of  1884  contains  no  express  declaration 
as  to  the  beginning  or  ending  of  the  annual 
period  which  the  tax  is  to  cover.  Tbe  tax, 
however,  is  imposed  by  way  of  a  license  fee 
for  the  privilege  of  exercising  corporate 
franchises  granted  by  the  state  (Standard 
Underground  Cable  Co.  v.  Attorney  General, 
46  N.  J.  Bq.  278,  19  Ati.  733,  19  Am.  St  Rep. 
394),  and  is  in  tbe  nature  of  a  compensation 
to  be  paid  by  tbe  corporation  for  the  enjoy- 
ment of  sncb  privilege  during  an  annual 
period;  and  tbe  fact  that  tbe  statute  con- 
tains no  express  declaration  upon  the  sub- 
ject does  not  render  the  enactment  Incom- 
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plete,  for,  as  was  pointed  out  by  Mr.  Justice 
Dixon  In  Brewing  Improvement  Co.  v.  State 
Board  of  Assessors,  65  N.  J.  Law,  466,  47 
Ati.  426: 

"The  act  went  into  effect  on  April  18tb  and 
provided  that  the  license  fee  or  tax  should  be  a 
yearly  one;  the  fair  import  of  these  circum- 
stances is  that  the  18th  day  of  April  in  each 
year  marks  tbe  beginning  of  the  yearly  period 
for  which  the  fee  or  tax  is  charged." 

[S]  ITie  Legislature,  then,  having,  by  the 
original  statute  fixed  April  18th  as  the  be- 
ginning of  the  yearly  period,  is  there  any- 
thing in  the  suw)lement  of  1901  which  Indi- 
cates a  purpose  on  the  part  of  the  Legisla- 
ture to  substitute  another  date  therefor? 
To  us  it  seems  as  if  the  question  almost  an- 
swers Itself.  Such  purpose  must  be  exhibit- 
ed either  by  express  words  or  by  reasonable 
implication.  That  there  Is  no  express  dec- 
laration of  such  a  purpose  contained  in  the 
statute  is  self-evident.  To  read  into  it  by 
implication  a  purpose  to  substitute  a  new 
date  for  that  originally  selected  cannot  be 
justified  unless  the  Legislature  has  made 
that  purpose  reasonably  plain  by  indicating 
with  some  degree  of  certainty  the  new  date 
which  Is  to  take  the  place  of  the  old  one. 
No  such  plain  indication  Is  perceived  in  the 
enactment;  and  Indeed  the  present  litiga- 
tion can  only  be  explained  upon  the  theory 
that  it  does  not  exist 

{4]  Moreover,  to  impute  to  tbe  lawmaking 
body  such  a  purpose  we  must  assume  either 
that  it  Intended  to  compel  corporations  of 
this  class,  which  had  come  into  existence 
prior  to  1901,  to  pay  double  taxes  for  so 
much  of  that  year  as  was  Included  In  the 
period  between  January  Ist  and  April  18th, 
or  to  compel  the  state  to  lose  so  much  of  the 
tax  as  is  attributable  to  the  period  from 
April  18tb  to  the  first  Tuesday  of  Mpy. 
On  the  one  hand,  although  double  taxation 
is  not  Invalid,  yet  a  construction  of  the  law 
which  would  authorize  it  is  not  to  be  adopted 
unless  it  is  required  by  the  express  terms  of 
the  statute,  or  by  necessary  implication  (Jer- 
sey City  Gas  Light  Co.  v.  Jersey  City,  46 
N.  J.  Law,  196) ;  and,  on  the  other  hand,  no 
reason  is  perceived  for  attributing  to  the 
Legislature  a  purpose  to  deprive  the  state 
of  a  substantial  (in  the  aggregate)  part 
of  its  annual  revenue  for  the  year. 

It  is  suggested  that  the  decision  in  Hardin 
V.  Morgan,  70  N.  J.  Law,  484,  57  AU.  165, 
afilrmed  by  this  court  in  71  N.  J.  Law,  342, 
61  Atl.  1118,  is  opposed  to  the  view  which 
we  now  express.  We  do  not  so  consider  it 
All  that  was  involved  in  the  case  referred 
to  was  whether  a  manufacturing  coritoration 
which  claimed  exemption  from  taxation  was, 
since  tbe  enactment  of  the  supplement  of 
1001,  required  to  make  a  return  to  the  state 
tax  board  of  the  amount  of  its  capital  in- 
vested in  manufacturing  in  this  state  on  the 
1st  of  January  next  preceding  the  making 
of  the  return,  and  to  submit  its  report  there- 
of to  the  state  tax  board  on  or  before  the 
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first  Tuesday  In  May,  in  order  to  be  entitled 
to  the  exemption  provided  by  the  statute. 
The  question  of  the  date  upon  which  each 
annual  period  began  to  run  was  not  Involved 
in  the  determination  of  the  case,  nor  Is  it 
referred  to  in  the  discussion  contained  in  the 
opinion. 

We  conclude,  therefore,  that  at  the  time 
when  the  respondent  filed  with  the  secretary 
of  state  the  written  consent  of  Its  stock- 
holders to  its  dissolution,  and  requested  that 
officer  to  issue  to  It  the  statutory  certificate 
of  that  fact,  the  time  for  assessing  and 
levying  against  It  taxes  for  the  year  1917 
had  not  befen  reached,  and,  consequently, 
that  such  taxes  were  not  then  an  existing 
obligation  against  it;  and  that,  this  being 
so,  the  comptroller  of  the  treasury  should 
have  certified  to  the  secretary  of  state  that 
all  taxes  levied  upon  or  assessed  against  the 
respondent  had  been  paid,  and  that  the  sec- 
retary of  state  should  have  Issued  the  cer- 
tificate of  dissolution  as  requested. 

The  Judgment  under  review  will  be  af- 
firmed. 


ZIEGENEE  et  al.  v.  DAECHE. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  4,  1918.) 

(Syttahus  ty  the  Cowrt.) 

1.  Frauds,  Statute  or  «=»147— Contbact— 
Pleading. 

Where  a  defendant  admits  in  his  plea  or  an- 
swer the  making  of  the  promise  or  agreement 
sued  on,  which  is  within  the  statute  of  frauds, 
he  must  plead  the  statute  if  he  wishes  the  bene- 
fit of  it,  except  where  the  plaintiff's  complaint 
or  declaration  of  his  cause  of  action  discloses 
a  case  within  the  statute.  He  must  either  deny 
the  contract,  or,  admitting  it,  plead  the  statute 
if  he  wishes  to  avoid  the  contract  for  that 
reason. 

(Additional  SvlJahut  iy  Editorial  Staff.) 

2.  Attosnet  and  Cliet^t  iS=)167(2)— Pabtial 
invaliditt  of  claim — effect. 

In  an  action  by  firm  of  attorneys  to  recover 
for  services  where  a  defense  only  applied  to  a 
part  of  the  claim,  the  court  could  not  nonsuit  as 
to  the  entire  claim. 

8.  Attorney  and  Client  €=>167 (2)  —  Direc- 
tion  OF  "Verdict— Partial  Invauditt  of 
Claiu. 
In  such  case,  the  court  could  not  direct  a 
verdict  for  defendant  as  to  the  entire  claim,  as 
the  objection  applied  only  to  a  part  of  it. 

4.  Evidence  <8i=»498%— Opinion  Evidence— 
Discretion  of  Court. 

In  an  action  by  firm  of  attorneys  to  recover 
for  services,  whether  opinion  witnesses  were 
qualified  to  testify  as  to  what  would  be  a  rea- 
sonable compensation  was  largely  within  the 
trial  court's  discretion,  which  was  not  abused  hy 
permitting  members  of  the  bar  in  active  practic  - 
to  express  opinions  as  to  such  reasonable  com- 
pensation. 

5.  Trial  <S=3255(3)  —  Request  to  Charge  — 
Want  of  Proof. 

In  such  action,  where  it  appeared  that  plain- 
tiffs performed  some  services  and  made  some  dis- 
bursements, the  proper  way  to  raise  the  question 
of  a  want  of  proof  as  to  services  rendered  wholly 
by  plaintiffs  was  by  a  request  to  charge. 


Appeal  from  Supreme  Court. 

Action  by  August  Zlegener  and  Harry 
Lane,  partners  as  Zlegener  &  Lane,  against 
Emil  Daeche  and  another.  Judgment  for 
plaintiffs,  and  defendant  named  appeals. 
Affirmed. 

Queen  &  Stout,  of  Jersey  City,  for  aK)el- 
lant.  Harry  Lane,  of  Jersey  Qty,  for  ap- 
pellees. 

BERGEN,  J.  This  action  was  instituted 
against  Emil  Daeche  and  Paul  Daeche  by  the 
plaintifl^s,  August  Zlegener  and  Harry  Lane, 
engaged  as  partners  in  the  practice  of  law, 
to  recover  for  professional  services  and  dis- 
bursements, and  in  their  complaint  averred 
that  they  had  been  retained  by  the  defend- 
ants to  render  certain  professional  services, 
which  were  performed;  that  the  reasonable 
value  of  the  service  was  $2,500,  and  that  the 
disbursements  made  for  defendants'  use  was 
$155.45,  making  a  total  of  $2,655.45,  on  ac- 
count of  which  $750  had  been  paid.  Both 
defendants  answered,  admitting  that  one  of 
the  plaintifts,  Zlegener,  rendered  services  to 
them  at  their  request,  made  disbursements  in 
connection  therewith,  and  that  the  payment 
of  $750  had  been  made,  but  did  not  set  up 
the  statute  of  frauds  as  a  defense.  They 
also  denied  generally,  in  their  third  defense, 
the  whole  complaint.  At  the  trial  of  the  is- 
sues raised  by  the  pleadings,  a  voluntary* 
nonsuit  was  submitted  to  as  to  the  defend- 
ant Paul  Daeche,  and  upon  the  verdict  of 
the  Jury  a  Judgment  was  entered  against  the 
other  defendant,  who  has  appealed  there- 
from. 

[1]  The  api>ellant,  assuming  in  his  brief 
tliat  Paul  Daeche  was  the  principal  debtor, 
argrued  that: 

"The  engagement  of  Emil  Daeche,  if  any, 
made  at  the  same  time  and  upon  the  same  con- 
sideration, was  a  promise  to  pay  the  debt  of 
Paul  Daeche,  which  should  have  been  in  writ- 
ing." 

Although  this  question  was  submitted  to 
the  Jury  and  found  against  the  defendant, 
we  think  it  well  to  deal  with  the  argument 
advanced.  In  the  first  two  defenses  the  de- 
fendant admitted  the  performance  of  the 
services  at  his  request,  by  one  of  the  part- 
ners, from  wldch  a  promise  to  pay  for  their 
reasonable  worth  may  be  implied,  and  if  he 
desired  to  avoid  payment  because  it  was  a 
promise  to  pay  the  debt  of  another,  not  in 
writing,  contrary  to  the  provisions  of  the 
statute,  he  should  have  claimed  its  benefit 
by  setting  it  up  in  his  answer.  A  plaintiff  is 
not  required  to  negative  the  application  of 
the  statute  in  his  complaint  and  aver  that 
the  promise  was  in  writing,  because  what  the 
law  intends  may  be  omitted.  Wilkinson, 
Gaddis  Co.  v.  Van  Riper,  63  N.  J.  Law,  394, 
43  Atl.  675,  but  where  a  defendant  admits  in 
his  plea  or  answer  the  making  of  the  pr<»n- 
ise  or  agreement  sued  on,  which  is  within 
the  statute  of  frauds,  he  must  plead  the  stat- 
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nte  If  he  wishes  the  benefit  of  It,  except 
where  the  plaintiffs  complaint  or  declaration 
of  his  cause  of  action  discloses  a  case  with- 
in the  statute.  This  is  the  rule  both  at  law 
and  In  equity.  Van  Duyne  v.  Vreeland,  12 
N.  J.  Eq.  142 ;  Porter  v.  Wormser,  04  N.  Y. 
450;  Wells  v.  Monlhan,  129  N.  Y.  161,  29 
N.  E.  232.  Notwithstanding  this  well-settled 
rule  in  this  and  other  Jurisdictions,  the  ap- 
pellant urges  that  this  rule  has  been  over- 
thrown by  what  was  said  in  the  opinion 
written  for  this  court  In  Owen  v.  Riddle, 
EK'rs,  81  N.  J.  Law,  646,  79  Atl.  886.  Ann. 
Cas.  1912D,  45.  In  that'case  the  court  said : 
"The  statute  of  frauds  is  a  rule  of  snbstan- 
tive  law,  not  of  pleadint;;  hence,  when  the  plea 
of  non-assumpsit  requires  the  plaintiff  to  prove 
a  contract  enforceable  at  law,  the  defendant  has 
the  benefit  of  the  statute  without  having  spe- 
cially pleaded  it" 

But  what  was  there  said  must  be  read  in 
connection  with  the  question  under  review, 
where  the  making  of  the  contract  was  denied 
by  a  plea  of  nonassnmpslt,  and  it  was  not 
Intended  to  adopt  as  a  rule  of  law  that,  where 
the  contract  was  admitted  to  have  been  made, 
the  defendant  was  not  required  to  special- 
ly plead  the  statute  as  a  defense.  This  is 
to  be  inferred  from  the  cases  cited  in  sup- 
port of  the  opinion  in  that  case,  viz.  Walker 
V.  Hills  Exrs.,  21  N.  J.  Eq.  191,  202: 

"The  settled  doctrine  of  the  courts  is  that  if 
the  answer  admits  a  contract,  without  stating 
that  it  was  not  in  writinn  and  setting  up  the 
statute  of  frauds,  the  statute  cannot  be  used  as  a 
defense.  The  adroission  will  be  held  to  be  of  a 
legal  contract,  that  is,  a  written  one,  and  no 
proof  need  be  offered  of  it  But  if  the  pleading 
or  answer  denies  the  existence  of  any  agreement, 
the  plaintiff  will  be  obliged  to  prove  one;  and 
he  mast  prove  a  legal  agreement,  which,  in 
cases  within  the  statute  of  fraada,  is  a  written 
one."    Affirmed  in  22  N.  J.  Eq.  513. 

Also  Wak»nan  v.  Dodd,  27  N.  J.  Eq.  564: 
"But  where  the  answer  admits  an  agreement, 
though  only  a  parol  one,  the  defendant  must 
plead  the  statute  in  order  to  obtain  its  protec- 
tion." 

The  opinion  in  Owen  r.  Riddle,  Ex'r,  does 
not  disturb  the  rule  that  when  a  contract  is 
admitted  in  the  pleadings,  the  fact  that  it  is 
within  the  statute  of  frauds  cannot  be  used 
as  a  defense  unless  It  has  been  specially 
pleaded.  But  where  the  answer  admits  the 
contracti  the  defendant  may  have  the  benefit 
of  the  statute  if  he  seta  it  up  in  his  answer 
notwithstanding  his  admission  of  the  mak- 
ing of  the  contract.  Van  I>uyne  v.  Vreeland, 
snpra. 

[2, 3]  The  next  point  urged  by  appellant  is 
that  it  was  error  to  refuse  a  nonsuit  or  di- 
rectioin  for  defendant  because  plaintiff,  not 
being  admitted  to  practice  law  in  the  Su- 
preme Court  of  the  United  States,  could  not 
recover  for  services  in  that  court.  The  dif- 
ficDlty  with  this  point  is  that,  should  it  be 
granted  as  true  in  fact  and  sound  in  law,  it 
only  applies  to  a  part  of  the  claim,  and  clear- 
ly the  court  could  not  nonsuit  or  direct  for 


the  defendant  as  to  the  entire  claim  of  the 
plaintiffs  when  the  objection  applies  only  to 
a  part  of  it  The  refusal  of  these  motions 
was  not  error. 

[4]  The  appellant  further  argues  that  it 
was  error  to  permit  two  witnesses  to  testify 
concerning  the  amount  that  would  be  a  "rea- 
sonable compensation  for  the  services  ren- 
dered by  the  plaintiffs.  These  witnesses 
were  members  of  the  bar  of  this  state,  and 
the  objection  is  that  they  were  not  qualified 
to  give  opinion  testimony  relating  to  the  val- 
ue of  such  services.  There  is  some  douI>t 
whether  this  question  is  raised  by  proper 
exception.  The  witnesses  were  examined  as 
to  their  qualifications,  and  in  one  case  all 
that  appears  is  an  objection  to  a  question, 
but  no  exception  was  taken  to  the  ruling  of 
the  court,  but,  assuming  that  the  objection 
amounted  to  an  exception  to  the  finding  of 
the  court  relating  to  the  qualification  of  the 
witnesses,  the  determination  of  that  question 
rests  largely  within  the  discretion  of  the 
trial  conrt.  Kinney  v.  Phila.  Watch  Case 
Co.,  76  N.  J.  Law,  735,  71  Att.  269.  The  tes- 
timony shows  that  the  witnesses  were  mem- 
bers of  the  bar  of  this  state  in  active  prac- 
tice, and  presumably  qualified  to  express  an 
opinion  as  to  the  value  of  legal  professional 
services,  and  we  cannot  say  from  the  testi- 
mony that  the  trial  court  abused  any  legal 
discretion  in  holding  they  were  qualified. 
Whether  an  opinion  witness  is  quaUfled  to 
testify  is  a  question  of  fact  to  be  decided  by 
the  trial  court,  and  his  finding  will  not  be 
disregarded  if  there  be  legal  evidence  to 
support  it 

16]  The  last  point  is  that  there  should  have 
been  a  nonsuit  or  direction,  l)ecause  there 
was  no  proof  from  which  the  Jury  could  de- 
termine the  value  of  the  services  rendered 
solely  by  the  plaintiffs ;  the  claim  of  the  de- 
fendant being  that  they  had  the  assistance 
of  other  counsel.  That  plaintiff  did  perform 
some  service,  and  incur  disbursements  for 
the  defendant,  is  supported  by  the  proofs, 
and  therefore  the  court  could  not  nonsuit  or 
direct  for  the  defendant  The  proper  way  to 
raise  tills  question  as  to  any  part  of  the 
claim  was  by  a  request  to  charge,  and  this 
was  not  dome. 

The  Judgment  will  be  affirmed,  with  costs. 


MOOBESTOWN   SUPPLY   CO.   v.   BURNS. 

(No.  88.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  1918.) 

(Syllabus  Iv  «*e  Court.) 

Mechanics'  Ijens  €=»11S(2)— Stop  Notice— 
Subsequent  DEFAtrLT  of  Contbaotob— Ef- 
fect. 
The  subsequent  default  of  a  building  contrac- 
tor who  has  earned,  as  entitled  to,  a  payment 
under  his  contract  will  not  bar  the  rights  of  a 
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claimant  by  stop  notice  who  lias  secured  a  lien 
on  such  earned  payment  thereby,  although  the 
contract  contains  provisions  enabling  the  own- 
er to  take  over  the  work  and  apply  money  un- 
paid to  the  contractor  to  the  expense  of  its  com- 
pletion. Stone  Post  Co.  v.  Corcoran,  80  N.  J. 
Law.  549,  77  Atl.  1031,  followed. 

Appeal  from  Circuit  Coilrt,  Burlington 
County. 

Suit  under  the  Mechanics'  Lien  Act  by  the 
Moorestovm  Supply  Company  against  Eugene 
L,  Burns.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Gasklli  &  Gaskill,  of  Camden,  for  appel- 
lant. George  M.  HiUman,  of  Mount  HoUy, 
for  api)ellee. 

PAAKEB,  J.  This  is  a  suit  under  the 
Mectianlcs'  Lien  Act  (3  Comp.  St.  1910,  p. 
3291)  on  a  stop  notice,  and  was  tried  before 
Judge  GB.rrow  on  a  stipulation  of  facts. 
Judgment  was  entered  for  plaintiff,  and  de- 
fendant appeals. 

The  stipulation  shows  that  the  defendant 
was  tbie  owner  of  a  certain  tract  of  land; 
that  on  July  26,  1915,  he  made  a  contract 
with  a  corporation,  which  was  in  writing, 
and  filed  the  next  day,  copy  of  the  parts  con- 
sidered pertinent  by  the  parties  being  an- 
nexed to  the  stipulation;  that  between  Au- 
gust 3d  and  October  22,  1915,  the  plaintiff 
sold  and  delivered  to  the  contractor  certain 
specified  material  for  the  building,  amount- 
ing to  $631.89,  and  that  a  balance  of  $439.07 
is  due  and  unpaid  thereon;  that  on  the  24th 
of  Octol>er  plaintiff  demanded  the  said  sum 
of  the  contractor,  who  refused  to  pay  it,  and 
on  the  28th  plaintiff  gave  the  defendant  the 
statutory  notice;  that  at  the  time  such  no- 
tice was  served  the  principal  contractor  had 
performed  work  by  which  under  the  contract 
it  had  earned  the  second  payment  of  $1,200 ; 
but  subsequently  the  principal  contractor 
failed  to  finish  Che  contract,  and  pursuant  to 
provisions  thereof  the  defendant  thereupon 
served  three  days'  notice  and  took  over  the 
work  and  deducted  the  cost  of  completion 
from  such  payments  as  were  then  and  there- 
after earned  by  said  contractor,  having  first 
received  the  approval  of  the  architect  named 
in  the  contract  to  such  action  and  the 
amount  charged  the  contractor  ;  and  defend- 
ant claimed  that  thereupon  and  thereby  the 
plaintiff  lost  and  forfeited  all  legal  right  of, 
to,  or  in  such  payments  as  had  then  been 
and  were  thereafter  earned  by  the  contrac- 
tor. The  second  ground  of  defense  was  sub- 
stantially the  same.  The  appeal  rests  on  the 
following  three  propositions:  First,  that  the 
payment  of  $1,200  was  not  due  because  there 
was  no  architect's  certificate  to  that  effect; 
second,  that  the  ccmtract  provided  that  the 
architect  may  withhold  or  •  •  •  nullify 
the  whole  or  any  part  of  a  certificate  for 
payment,  to  protect  the  owner  from  loss  on 
account  of  a  reasonable  doubt  that  the  con- 
tract can' be  completed  for  the  balance  then 


I  unpaid ;  third,  that  even  If  tbe  payment  was 
originally  due,  the  owner,  because  of  his 
right  to  complete  the  building  at  tbe  expense 
of  the  original  contractor,  had  a  claim  on  the 
second  payment  that  was  prior  to  that  cre- 
ated by  any  stop  notice. 

Taking  up  tbe  last  ground  first,  it  seems 
to  be  settled  adversely  to  the  defendant  by 
the  case  of  Stone  Post  Co.  v.  Corcoran,  80 
N.  J.  Law,  549,  77  Atl.  1031.  If  the  payment 
was  due,  tbe  contractor  could  sue  for  It,  al- 
though his  work  was  not  complete,  and  If  he 
then  bad  a  right  of  action,  bis  subcontractors 
who  have  fastened  *  upon  that  right  <St  ac- 
tion by  their  stop  notice  were  also  entitled 
to  enforce  it  by  compliance  with  the  statute. 

As  to  the  other  two  grounds,  we  find  noth- 
ing in  the  contract  making  an  architect's 
certificate  a  prerequisite  to  a  payment  being 
due.  'i.ae  main  contract  as  laid  before  us 
provides  simply  that  the  second  payment 
shall  be  due  when  the  masonry  is  up  to  full 
height.  The  specifications  contain  certain 
stipulations  giving  the  owner  the  right  to 
withhold  moneys  upon  the  certificate  of  the 
architect,  •  *  .*  that  there  is  danger 
that  the  contract  cannot  be  completed  with- 
in the  contract  price.  But  there  is  nothing 
to  show  that  any  such  certificate  was  made. 

Inasmuch  as  it  does  not  appear  that  any 
certificate  of  the  architect  was  necessary  in 
order  to  entitle  the  contractor  to  a  payment, 
the  principle  cont^ided  for,  that  where  the 
payment  is  to  be  only  on  ai^itect's  certifi- 
cate it  Is  not  due  until  the  certificate  is  ob- 
tained in  the  absence  of  fraudulent  denial 
thereof,  becomes  inapplicable. 

The  Judgment  should  be  affirmed. 


GREEKBAVM  et  oL  v.  HARRISON  et  aL 

HARRISON  et  al.  v.  GREENBAUM  et  aL 

(Nos.  68,  69.) 

(Court  of  Appeals  of  Maryland.    Jan.  16,  1918.) 

1.  Injunction  «=»37— Titue  to  Easements- 
Establishment  AT  Law. 

In  suit  in  equity  involving  easement  in 
land,  where  plaintiff's  legal  title  is  practically 
undisputed  and  free  from  reasonable  doubt, 
there  is  no  occasion  to  require  her  to  resort  to 
a  court  of  law. 

2.  Life  Estates  ®=>8  —  Adveese  Possession. 

Adverse  possession  as  to  an  easement  do.es 
not  run  agauist  a  remainderman  until  the  death 
of  the  life  tenant,  vhere  legal  title  to  property 
burdened  with  easement  was  in  trustees  hold- 
ing for  life  tenant's  use,  and  remainderman  de- 
rived titJe  from  power  of  appointment  exercised 
by  life  tenant  by  will. 

3.  PowEBs  «=>41  —  Appointee  —  Easements 
— Abandonment  by  Trustee. 

Trnstees  of  an  estate,  holding  land  for  a 
life  tenant  who  had  power  to  appoint  remainder- 
man cannot  bind  remainderman  so  appointed  by 
abandonment  of  an  easement. 

4.  Easements  «=5>70  —  Intebference  —  Dam- 
aqes. 

One  whose  easement  to  use  an  alley  and 
court  is  interfered  with  ia  entitled  to  such  dam< 
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age  as  is  sustained  by  the  loss  of  the  right  to  use 
with  others,  and  it  is  immaterial  what  the  laud 
is  worth. 

Appeals  from  Circuit  Court  of  Baltimore 
City;  John  J.  Dobler,  Judge. 

"To  be  officially  reported." 

BUI  by  Charlotte  Taylor  Harrison  and 
Frank  T.  Harrison,  her  tiusband,  against 
Caroline  Greenbaum,  widow,  Harry  S.  Green- 
baum  and  Leon  E.  Greenbaum,  trustees,  and 
in  their  own  right  Decree  favoring  plain- 
tiff, and  both  parties  appeal.  Reversed  in 
part,  and  affirmed  in  part,  and  remanded, 
with  dlrectlong. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
THOMAS,  PATTISON,  STOCKBBIDGE,  and 
CONSTABLE,  JJ. 

Jesse  Slingluff  and  William  I/.  Martmry, 
both  of  Baltimore,  for  plaintiffs.  C.  Alex, 
Fairbank,  Jr.,  and  Leon  E.  Greenbaum,  both 
of  Baltimore,  for  defendants. 

BRISCOE,  J.  There  are  two  appeals  in  the 
record  now  !)efore  us,  but  as  they  are  from 
the  same  decree,  they  will  be  considered  and 
disposed  of  in  one  opinion. 

The  controversy  grows  out  of  and  relates  to 
the  use  in  common  of  a  4-foot  alley  and  a 
30-foot  court,  leading  into  German  street, 
and  the  use  of  which  the  plaintiff  claims,  in 
connection  with  a  lot  and  building  owned  by 
her,  and  known  as  No.  13  German  street, 
Baltimore  City.  The  questions  in  the  case 
are  presented  by  a  bill  in  equity,  wherein 
certain  definite  and  specific  relief  is  asked 
by  the  plaintiff;  First,  that  she  may  be  re- 
stored to  and  confirmed  In  her  rights,  In  the 
alley  and  court;  second,  that  the  defendants 
may  be  required  to  take  down  and  remove  all 
the  walls  or  other  obstructions  they  have  put 
or  caused  to  be  put  in  or  upon  the  bed  of  the 
alley  4  feet  wide  or  in  or  upon  the  bed  of  the 
30-foot  court,  so  as  to  leave  the  same  wholly 
nnoccupied  by  or  with  any  of  the  walls  or 
obstructions ;  and,  third,  that  the  defendants 
may  be  enjoined  from  preventing  or  inter- 
fering with  the  free  and  unobstructed  use  in 
common  of  the  30-foot  court  and  alley  4  feet 
wide  by  the  plaintiff  and  all  others,  the  hold- 
ers, possessors,  and  occupiers  of  the  premises 
now  or  formerly  known  as  No.  13  West  Ger- 
man street  as  described  in  the  bill. 

The  defendants  answered  the  bill  and  for  a 
defense  contend:  Vint,  that  the  lower  court 
was  without  Jurisdiction  to  grant  the  relief 
sought  by  the  bill,  because  a  disputed  ques- 
tion of  title  is  presented  and  involved  in  the 
decision;  second,  because  the  easement  over 
tbe  .^foot  court  and  alley  has  been  aban- 
doned, if  not  by  the  estate  of  Robert  A.  Tay- 
lor, then  by  the  plaintiff  since  her  acquisi- 
tion of  the  property;  third,  because  the  ease- 
ment has  been  lost  by  an  adversary  posses- 
sion which  binds  the  trustees,  life  tenant,  and 
remaindermen  under  the  will  of  Robert  A. 
Taylor ;  and,  fourth,  that  they  own  the  fee- 
simple  estate  to  the  bed  of  the  30-foot  court, 


and  also  all  of  the  property  on  the  east  and 
west  sides  of  the  court,  which  is  ali  of  the 
property  ttiat  has  any  practical  use  of  the 
court. 

The  case  was  heard  by  the  court  below  up- 
on bill,  answer,  and  proof,  and  from  a  de- 
cree dated  tbe  23d  of  March,  1017,  both  the 
plaintiff  and  the  defendants  have  appealed. 

The  lower  court  held  upon  the  pleadings 
and  evidence  that  the  legal  right  to  the  use 
in  common  with  the  abutting  owners  of  the  4- 
foot  alley,  and  a  certain  part  of  the  30-foot 
court,  remained  vested  in  tbe  plaintiff,  and 
her  right  was  not  ousted  by  any  adversary 
possession  on  the  part  of  the  defendants  or 
their  predecessors  in  title.  The  court  was 
also  of  tbe  further  opinion  that  tbe  damage 
which  would  result  to  the  defendants  from 
a  decree  requiring  them  to  remove  the  build- 
ings which  had  been  constructed  upon  parts 
of  the  alley  and  court  would  be  out  of  any 
reasonable  proportion  to  the  injuries  caused 
to  the  plaintiff  by  the  presence  of  the  build- 
ings, and  declined  to  order  the  removal  of  the 
buildings  constructed  thereon  prior  to  the  in- 
stitution of  the  suit. 

The  decree,  as  passed  and  as  here  appealed 
from,  is  as  follows:  That  the  plaintiff  is  en- 
titled to  the  free  use,  in  common  with  tbe  de- 
fendants, of  the  court  and  alley,  except  In  so 
far  as  the  court  and  alley  are,  or  either  of 
them  is,  actually  occupied  by  buildings  or 
parts  of  buildings  constructed  or  located 
therein  prior  to  the  Institution  of  this  suit, 
and  the  defendants  are  hereby  restrained  and 
enjoined  from  establishing  or  maintaining  or 
continuing  to  maintain  any  gate  or  other  ob- 
struction other  than  the  building  or  waUs  of 
buildings  which  are  now  built  upon  the  court 
and  the  alley,  which  would  interfere  with  the 
use  by  the  complainant  of  the  parts  of  the 
alley  and  the  court,  and  it  appearing  to  the 
court  from  tbe  evidence  that  the  damage  done 
to  the  property  of  the  complainant  bordering 
upon  the  court  or  the  alley  by  reason  of  the 
construction  of  the  buildings  or  parts  of 
buildings  In  the  bed  of  the  same  by  the  de- 
fendants is  nominal  only.  It  is  thereupon 
further  adjudged,  ordered,  and  decreed  that 
the  plaintiff  recover  from  the  defendants  the 
sum  of  $1  and  tbe  costs  of  this  suit. 

[1]  We  will  first  consider  the  objection  by 
the  defendants  to  the  bill  upon  the  question  of 
Jurisdiction  and  that  is  whether  the  proceed- 
ing in  this  case  Involves  a  real  disputed 
question  of  title  to  tbe  easement  in  question, 
because  if  that  be  true  it  is  too  clear  for  ar- 
gument that  a  court  of  equity  would  be  with- 
out Jurisdiction  to  determine  it  and  could 
not  grant  the  relief  sought  by  the  bill  until 
the  title  had  been  estab.ished  at  law. 

The  law  upon  this  question  has  been  set- 
tled by  a  long  line  of  adjudications  In  this 
court,  and  a  reference  to  a  few  of  the  leading 
cases  will  be  sufDdent  Clayton  v.  Shoe- 
maker, 67  Md.  216,  9  Atl.  635 ;  Gulick  v.  Fish- 
er, 92  Md.  364,  48  Atl  375;  Whalen  v.  Dal- 
aslunutt,  59  Md.  250;   Bernel  v.  Sapplngton, 
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102  Md.  190,  62  AH.  366;  Arey  v.  Baer,  112 
Md.  542,  76  Aa  843. 

In  the  present  case,  however,  the  plalntUTs 
legal  and  record  title  to  the  easement  In  ques- 
tion Is  practically  undisputed  and  Is  free  from 
any  reasonable  doubt,  and  there  was  no  oc- 
casion to  require  the  parties  to  resort  to  a 
court  of  law  for  its  adjudication,  as  was  done, 
under  a  different  state  of  facts,  in  the  cases. 
Just  dted.  In  Oberhelm  v.  Reeslde,  116  Md. 
274,  81  Atl.  690,  this  court  held,  in  a  case  in- 
volving a  question  of  Jurisdiction,  that  when 
the  legal  title  sought  to  be  protected  is  not 
doubtful  the  case  is  a  proper  one  for  redress 
in  a  court  of  equity. 

We  do  not  And  here,  said  the  court,  suffi- 
cient ground  of  objection  to  the  plalntKTs 
title  to  Justify  us  in  subjecting  than  to 
the  expense  and  delay  of  a  preliminary  pro- 
ceeding at  law,  and  that  where  a  trespass 
works  a  destruction  of  the  estate  In  the  char- 
acter in  which  the  complainant  was  entitled 
to  enjoy  it,  a  proper  case  is  presented  for  re- 
lief by  injunction.  White  v.  Flannlgain,  1 
Md.  625,  54  Am.  Dec.  668 ;  Balto.  Belt  Co.  v. 
Lee,  76  Md.  596,  23  Atl.  901;  Long  v.  Ragan, 
94  Md.  464,  61  AU.  181. 

In  the  present  case,  there  is  no  real  ques- 
tion of  any  controverted  fact,  or  evidence 
enough  to  show  any  ground  for  dispute  as 
to  the  execution  or  delivery  of  the  deeds  as 
far  back  as  1833  creating  and  providing  for 
the  easement  la  question,  or  as  to  the  valid 
title  of  the  plaintiff  to  the  lot  and  land  to 
which  it  was  to  be  appurtenant  There  is 
no  real  issue  of  adverse  user  by  the  defend- 
ants that  would  defeat  the  plalntlfTs  record 
title  on  such  grounds  of  objection  as  would 
entitle  the  defendants  to  have  the  plaintiff 
resort  to  a  court  of  law  for  its  determination 
and  to  subject  her  to  the  expense  and  delay 
of  a  preliminary  proceeding  at  law.  We 
are  therefore  of  opinion,  from  the  pleadings 
and  evidence,  that  the  plaintiff  has  present- 
ed a  proper  case  for  relief  in  a  court  of 
equity,  and  the  court  below  was  right  in  sus- 
taining the  bill.  Callaway  v.  Forest  Park 
Co.,  113  Md.  7,  77  Atl.  141;  Nicolai  v.  Baito. 
City,  100  Md.  579.  60  AO.  627;  Canton  Co. 
V.  Balto.  City,  106  Md.  69,  66  Atl.  679,  67 
AtL  274,  11  L.  R.  A.  (N.  S.)  129. 

The  record  contains  a  large  amount  of  tes- 
timony introduced  for  the  purpose  of  sup- 
porting the  various  contentions  of  the  respec- 
tive parties,  but  we  do  not  deem  it  neces- 
sary, for  the  purposes  of  the  conclusion  we 
have  reached,  upon  the  main  branch  of  the 
case,  to  discuss  it  In  detail,  or  to  set  it  out 
at  length. 

[2]  It  is  very  clear  and  manifest,  from  the 
pleadings  and  the  evidence,  that  the  period 
of  adversary  possession  did  not  run  against 
the  plaintiff  until  the  death  of  Louisa  C.  E. 
Taylor,  the  life  tenant  under  the  will  of  Rob- 
ert Taylor,  because  she  had  no  right  of  en- 
try until  the  death  of  the  life  tenant.  It 
appears   that    Robert   Taylor,    the   testator. 


died  in  1863,  leaving  a  last  will  and  testa- 
ment by  which  he  devised  the  property 
known  as  13  West  German  street,  with  its 
appurtenant  rights,  the  rij^t  of  the  user  in 
the  alley  and  court  here  in  question,  to  trus- 
tees to  be  held  in  trust  during  the  life  of  his 
daughter  Louisa  C.  E.  Taylor,  with  remain- 
der over  to  the  persons  designated  by  her 
will.  Louisa  C.  E.  Taylor,  the  life  tenant, 
died  in  1909.  From  the  death  of  the  testator 
until  the  death  of  the  life  tenant  it  appears 
that  the  title  to  the  property  and  the  right 
of  entry  thereto  was  vested  in  the  trustees, 
subject  to  the  provisions  of  Mr.  Taylor's 
will. 

The  title  of  the  plaintiff  to  the  property 
and  the  easement  in  question  Is  derived  un- 
der the  will  of  Louisa  C.  Ei  Taylor,  and  the 
property  is  described  in  a  deed,  dated  the 
25th  of  April,  1911,  from  James  W.  Denny 
et  al.,  trustees,  to  the  plaintiff,  and  is  as 
follows:  All  that  lot  of  ground  and  premises, 
known  as  "No.  13  West  German  street," 
which  by  deed  dated  the  20th  day  of  June, 
1835,  and  recorded  among  the  land  records 
of  Baltimore  county  (now  city)  in  Liber  T. 
K.  No.  250,  folio  16,  etc.,  was  granted  and 
conveyed  by  said  William  Lormon  to  said 
Robert  A-  Taylor  in  fee  simple  (and  espedally 
the  use  in  common  and  all  other  the  rights 
of  the  parties  hereto  In  and  to  that  alley  4 
feet  wide  which  is  mentioned  in  said  last  re- 
cited deed)  excepting  only  such  part  thereof 
as  was  condemned  and  taken  for  the  widen- 
ing of  German  street  and  conveyed  and  sur- 
rendered by  William  Plnkney  Whyte  and  J. 
Bernard  Scott,  trustees,  to  the  mayor  and 
city  council  of  Baltimore  by  deed  dated  the 
30th  day  of  August,  1905,  and  recorded 
among  the  land  records  of  Baltimore  City  in 
Liber  R.  O.  No.  2173,  folio  78,  etc.;  it  being 
hereby  intended  to  grant  and  convey  to  said 
Charlotte  T.  Harrison,  not  only  the  residue 
of  said  lot,  but  also  the  rights  to  the  said 
4-foot  alley  or  to  the  court  or  alley  30  feet 
wide  (connected  with  said  4-foot  alley)  men- 
tioned as  conveyed  or  Intended  to  be  ccmvey- 
ed  by  said  William  Lorman  to  said  Robert  A. 
Taylor  by  the  deed  hereinbefore  referred  to 
and  which  by  the  twenty-sixth  clause  of  the 
said  will  of  the  said  Robert  A.  Taylor  (ex- 
hibited and  construed  as  aforesaid)  hath 
passed  or  come  or  accrued  to  the  parties  of 
the  first'  and  second  parts  hereto  absolutely 
and  entirely  and  without  any  reservation. 

The  will  of  Louisa  C.  E.  Taylor,  the  aunt 
of  the  plaintiff  and  under  which  she  derived 
her  title  to  the  property,  was  held  In  Harri- 
son V.  Denny,  113  Md.  514,  77  Atl.  837.  to  be 
a  valid  execution  of  the  powers  of  disposi- 
tion under  her  father's  wilL  The  main  items 
of  both  wills  are  set  out  and  construed  in 
that  case.  Harrison  v.  Denny,  113  Md.  514, 
77  AU.  837. 

So  it  seems  to  us  clear  from  what  appears 
in  these  two  wills  that  the  property  13  West 
German  street  at  the  time  of  the  life  ten- 
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anf  8  death  was  held  under  the  terms  of  the 
trust  as  It  had  continued  to  be  so  held  from 
the  death  of  the  testator  In  1863.  The  re- 
maindermen In  this  case  had  no  right  of  en- 
try so  long  as  the  life  tenant  lived,  and  as 
from  the  nature  of  the  trust  the  trustees  did 
not  represent  the  remaindermen  during  this 
time,  there  can  be  no  doubt  that  the  statute 
of  adversary  possession  under  the  authori- 
ties did  not  run  against  the  plaintiff,  one  of 
the  remaindermen,  until  the  death  of  the  life 
tenant  in  1900.  Long  v.  Long,  62  Md.  33; 
Hooper  v.  Feigner,  80  Md.  262,  30  Atl.  911; 
Graham  v.  Whltrldge,  99  Md.  293,  67  AtL 
eOO.  58  Ati.  36,  66  L.  B.  A.  408;  Lee  v. 
O'Donnell,  95  Md.  538,  52  AtL  979;  Potomac 
Lodge  v.  MUler,  118  Md.  417,  84  Ati.  554. 

In  1  Ruling  Case  Law,  it  is  said,  and  sup- 
ported by  authority,  that: 

"The  possesBion  of  real  property  cannot  be 
considered  as  adverse  to  one  who,  during  its 
continuation,  did  not  have  a  right  of  entry,  as, 
for  instance,  a  remainderman  or  reversioner. 
The  presumption  of  a  grant  from  an  adverse 
possession  for  the  statutory  period  arises  only 
where  the  person  against  whom  the  right  Is 
claimed  could  have  lawfully  interrupted  or  pre- 
vented the  exercise  of  the  supposed  grant." 

[3]  We  find  nothing  in  the  record  that 
would  sustain  the  defense  of  abandonment 
relied  apon  by  the  defendants.  The  acts  or 
conduct  of  the  trustees,  whatever  they  may 
have  been  during  the  existence  of  the  trust 
and  down  to  1909,  could  not  avail  the  de- 
fendants, because  they  did  not  rqjresent  the 
plaintiff,  and  their  conduct  would  not  in  any 
way  Mnd  her  or  the  other  remaindermen. 
Glenn  ▼.  Davis,  36  Md.  208,  6  Am  Rep.  389. 

In  Oberhelm  v.  Reeslde,  116  Md.  266,  81 
Atl.  590,  this  court  said: 

"Mere  silence  as  to  rights  of  record  does  not 
create  an  equitable  estoppel.  The  doctrine  that, 
where  one  stands  by  and  sees  another  lay  out 
money  on  property  to  which  he  himself  has 
claim  or  title,  and  gives  no  notice  of  it,  he  can- 
not afterwards  in  equity  and  good  conscience 
set  np  such  claim  or  title,  does  not  apply  to  an 
act  of  encroachment  on  land  the  title  to  which 
is  equally  well .  known  or  equally  open  to  the 
notice  of  both  parties.  The  prmciple  applies 
only  against  one  who  claims  under  some  trust, 
lien  or  other  right,  not  equally  open  and  appar- 
ent to  the  parties  and  in  favor  of  one  who  would 
be  misled  or  deceived  by  such  want  of  notice." 

So,  without  discussing  the  questions  fur- 
tlier  which  are  raised  on  the  defendants'  ap- 
peal In  No.  68,  we  are  of  opinion  that  the 
court  below  was  right  In  its  conclusions,  and 
this  part  of  tbe  decree  must  be  affirmed. 

[4]  As  to  the  question  of  the  measure  of 
damages  and  relief  awarded  the  plaintiff  by 
the  decree,  and  raised  by  the  plalntlfTs  ap- 
feal  In  No.  69,  we  find  some  difficulty  upon 
the  record  now  before  us. 

TSie  court  below,  it  will  be  seen,  adjudged 
nominal  damages  only,  and  stated  in  the  de- 
cree the  reason  therefor  that  as  it  appeared 
to  the  court  from  the  evidence  that  the  dam- 


age done  to  tha  iHr«^>erty  of  the  plaintiff  bor- 
dering on  the  court  and  alley  by  reason  of 
the  construction  of  the  building  or  parts  of 
tbe  buildings  in  the  bed  of  the  same  by  the 
deffflidants  is  nominal  only,  it  would  adjudge 
that  the  plaintiff  recover  from  the  defend- 
ants the  sum  of  fl  and  the  costs  of  the  suit. 

Tbe  rule  as  to  damages  is  stated  by  Sedg- 
wick on  Damages,  vol.  1,  p.  109,  to  be: 

"Any  one  having  an  interest  in  land  is  liable 
to  suffer  injury  with  respect  to  this  riRht, 
and  accordingly  if  his  right,  however  limited  it 
may  be,  is  injured  he  may  recover  compensation 
equal  to  his  individual  loss.  The  general  rule 
may  be  said  to  be  that  the  extent  of  the  injury 
to  the  plaintiff's  property  right,  whatever  It 
may  be,  furnishes  the  measure  of  damages." 

In  Washburn  on  Basements,  page  746,  the 
rule  is  thus  stated: 

"The  measure  of  damages  in  an  action  at  law 
for  damages  caused  by  interference  with  an  ease- 
ment or  natural  right  is  the  amount  of  injury 
caused  to  the  plaintiff  by  the  act  complained  of, 
including  such  confiequential  damages  as  are 
closely  connected  with  the  injury  and  are  the 
inunediate  results." 

The  question  here,  however,  is  not  what 
the  alley  or  court  Is  worth,  but  what  damage 
the  plaintiff  sustained  by  the  interference  of 
the  defendants  with  her  rlghtr  to  use  the 
court  and  alley  In  c<Hnmon  with  other  abut- 
ting owners.  The  evidence  in  the  reCMrd  goes 
to  the  value  of  the  whole  lot  only. 

I%e  witness  Fricb  testified  that  he  would 
value  the  30-foot  lot  on  German  street,  the 
same  being  the  30-foot  court,  at  $4  a  square 
foot,  that  Is,  to  be  worth  $6,000,  or  a  value 
of  $200  per  front  foot  The  wittaess  Martien 
in  his  testimony  put  the  same  valuation  upon 
the  lot.  13keie  Is  no  evidence  as  to  the  dam- 
age which  she  will  suffer  by  the  loss  of  the 
easement  over  the  court  and  alley  which  tha 
defendants  have  taken  from  her.  If  she  Is  enti- 
tled to  recover  more  than  nominal  damages, 
proper  proof  should  be  Introduced  to  show  it. 
She  would  be  entitled  to  such  damages  as 
she  has  or  will  sustain  by  the  loss  of  the 
right  to  the  use  of  the  easement  In  common 
with  the  others.  W.  B.  &  A.  R.  R.  Co.  v. 
Moss,  130  Md.  210,  100  Atl.  86 ;  Brack  v.  Bal- 
timore City,  125  Md.  381,  93  Atl.  094,  Ann. 
Cas.  191611,  880;  Patterson  v.  Baltimore 
City,  130  Md.  649,  101  Atl.  589. 

For  the  reasons  stated,  that  part  of  the 
decree  which  awards  nominal  damages  only 
in  No.  69  appeal  will  be  reversed,  with  leave 
to  the  plaintiff  to  take  testimony  to  prove 
what  damage,  if  any,  has  been  sustained  by 
her. 

It  follows  that  the  decree  will  be  affirmed 
in  part  and  reversed  in  part,  and  the  cause 
will  be  remanded,  with  leave  to  take  testi- 
mony as  Indicated  by  the  opinion. 

Decree  affirmed  In  part  and  reversed  in 
part,  and  cause  remanded,  with  costs  to  Char- 
lotte Taylor  Harrison. 
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MOST  WORSHIPFUL  UNITED  GRAND 
LODGE  OF  FREE  AND  ACCEPTED  MA- 
SONS OF  MARTLAiro,  Inc.,  et  al.  v.  LEE. 
(No.  11.) 

(Court  of  Appeals  of  Maryland.    Jan.  15,  1918.) 

1.  Beneficial  AssociATroNs  €=»12— Suspen- 
sion OF  Membebs— Tbial  bv  Coubt. 

A  member  of  a  subsidiary  lodge  of  a  ben- 
eficial association  cannot,  in  the  absence  of 
fraud,  resort  to  the  courts  for  relief  against  an 
action  of  the  subsidiary  lodge  before  he  has 
taken  advantage  of  a  right  of  appeal  to  the 
Grand  Lodge. 

2.  Benefioiai,  Associations  €=»10(4)  —  Sus- 
pension OF  Membebs— Triai.  by  Court. 

Evidence  held  to  show  that  proceedings  by  a 
beneficial  association  in  suspending  a  member 
were  regular  and  in  conformity  with  the  rules, 
and  that  the  member  was  given  every  opportuni- 
ty to  be  beard. 

Appeal  from  Clrcalt  Court  No.  2  of  Balti- 
more City ;    James  M.  Ambler,  Judge. 

Suit  by  Milton  R.  Lee  against  the  Most 
Worshipful  United  Grand  Lodge  of  Free  and 
Accepted  Masons  of  Maryland,  Incorporated, 
and  others.  Decree  for  plaintiff,  and  defend- 
ants appeal.    Reversed,  and  bill  dismissed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKB,  PATTISON,  URNBR,  and  CON- 
STABLE, JJ. 

George  W.  F.  McMecben  and  W.  Ashbie 
Hawkins,  both  of  Baltimore  (Hawkins  &  Mc- 
Mecben, of  Baltimore,  on  the  brief),  for  ap- 
pellants. A.  O.  Blnswanger  and  Warner  T. 
McGuinn,  both  of  Baltimore,  for  appellee. 

CONSTABLE,  J.  This  case  is  now  before 
this  court  for  the  second  time.  The  first  ap- 
peal U  reported  In  128  Md.  42,  86  Atl.  872,  and 
It  was  an  appeal  from  an  order  overruling 
a  demurrer  filed  by  the  appellant  herein.  The 
case,  upon  being  remanded,  was  heard  upon 
its  merits,  and  the  decree  being  in  favor  of 
the  plaintiff,  the  defendants  have  again  ap- 
pealed. 

The  opinion  filed  in  the  first  appeal  fully 
set  out  the  all^ations  of  the  bill  and  clearly 
announced  the  law  applicable  to  them,  and 
therefore  it  only  remains  for  us,  In  order  to 
dispose  of  the  present  appeal,  to  examine  the 
record  for  the  purpose  of  determining  wheth- 
er or  not  the  allegations  of  the  bill  are  sup- 
ported by  the  testimony  taken. 

The  following  quotation  from  the  opinion 
In  the  prior  appeal,  abundantly  supported  by 
the  authorities,  fully  sets  forth  the  legal 
rights  of  a  member  of  an  organization  such 
as  the  one  here  Involved. 

"In  matter  of  discipline,  doctrine,  and  inter- 
nal policy  of  the  organization  the  rules  by 
which  the  members  have  agreed  to  be  governed 
constitute  the  charter  of  their  rights,  and  courts 
will  decline  to  take  cognizance  of  any  matter 
arising  under  these  rules.  Whether  the  rules 
have  been  violated,  or  whether  a  member  has 
been  guilty  of  conduct  which  anthorizes  an  in- 
vestigation, by  the  association,  or  the  imposition 
of  the  penalty  prescribed  by  it.  is  eminently  fit 
for  the  association  itself  to  determine,  and,  if 
the  investigation  is  in  accordance  with  its  rules. 


the  party  charged  has  no  ground  of  complaint, 
since  it  is  but  carrying  into  effect  the  agree- 
ment he  made  when  he  became  a  member  of 
the  association.  •  •  •  But  where  ♦  •  • 
it  is  shown  that  the  proceedings  instituted 
against  him  have  not  been  conducted  in  accord- 
ance with  the  prescribed  rules  of  procedure  in 
such  cases,  and  that  in  violation  of  such  rules  he 
has  been  given  no  opportunity  to  appear  and 
defend  himself  before  the  tribunal  which  is  t» 
hear  and  determine  the  charges  preferred 
against  him,  the  court  when  called  upon  will 
not  hesitate  to  interfere  in  his  behalf  against 
the  invasion  of  such  rights." 

That  was  the  pronouncement  of  this  court 
bx  dealing  with  the  allegations  of  the  bill 
upon  demurrer,  but  we  are  now  dealing  with 
the  allegations  of  the  bill  in  the  light  of  the 
testimony.  The  questions  to  be  determined 
are:  Has  it  been  shown  that  the  proceedings 
were  not  conducted  in  accordance  with  the 
prescribed  rules  of  procedure  in  such  cases, 
and  that  in  violation  of  such  rules  the  ac- 
cused was  given  no  opportunity  to  appear  and 
defend  himself? 

It  was  established  by  the  testimony  that 
Milton  R.  Lee,  the  appellee,  was  on  October 
21,  1913,  a  member  of  Enterprl.se  Lodge,  No. 
3,  a  subordinate  lodge  of  the  Most  Worship- 
ful Grand  Lodge  of  Free  and  Accepted  Masons 
of  Maryland,  an  a.ssociatlon  of  colored  men; 
that  at  that  time  he  was  the  master  or  presid- 
ing oflicer  of  the  subordinate  lodge.  On  the 
22d  day  of  October,  1913,  charges  were  pre- 
ferred, with  the  Grand  Master  of  the  Most 
Worshipful,  etc.,  against  Lee,  while  presiding 
at  a  meeting,  on  the  preceding  evening,  of 
Enterprise  Lodge,  No.  3,  with  having  com- 
mitted a  Masonic  offense.  Thereupon  the 
Grand  Master  api)oInted  a  committee  for  the 
purpose  of  investigating  the  charges,  so  as 
to  determine  whether  or  not  the  charges  were 
well  founded  and  of  such  a  character  as  to 
justify  the  proceeding,  in  accordance  with 
section  2  of  article  5  of  the  constitution.  Lee 
was  notified  of  the  appointment  and  time  and 
place  of  meeting  of  this  committee,  and  ap- 
peared before  it  with  counsel  and  witnesses. 
The  committee  reported  that  the  charges  were 
well  founded  and  Justified  proceedings  against 
him.  The  Grand  Master  immediately  sus- 
pended Lee  from  the  chair  of  master,  and  cit- 
ed him  to  the  next  meeting  of  the  Grand 
Lodge.  At  that  meeting  a  committee  was  ap- 
pointed to  try  Lee  on  the  charges  and  to  re- 
port its  findings  to  the  next  meeting  of  the 
Grand  Lodge.  Lee  was  notified  of  the  time 
and  place  of  meeting  of  this  committee,  and 
appeared  before  it  with  his  counsel  and  wit- 
nesses. After  the  trial  was  completed  the 
committee  prepared  its  report  and  transmit- 
ted It  to  the  Grand  Secretary  to  be  presented 
to  the  Grand  Lodge  at  Its  next  meeting  for 
its  action  upon  it.  A  summons,  upon  the  or- 
der of  the  Grand  Master,  was  sent  to  Lee  to 
appear  at  the  meeting  of  the  Grand  Lodge. 
since  his  case  would  be  reported  to  the  Grand 
Lodge  at  that  time.  Lee  did  not  appear  for 
the  reason,  as  testified  by  him,  that  be  did 
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not  get  the  summoiu,  but  be  who  bad  been 
fals  counsel  before  tbe  investigation  commit- 
tee and  tbe  trial  committee  and  his  counsel 
in  all  of  this  court  litigation  was  present,  and 
did  not  raise  his  voice  in  behalf  of  the  action 
taken  by  the  Grand  Lodge  against  Lee,  for 
the  reason,  as  explained  by  him,  that  at  that 
time  he  was  not  counsel.  The  lodge  received 
the  report  of  the  trial  committee  and  adopted 
Its  finding  of  guilt  upon  the  charges  and  its 
recommendation  that  Lee  be  suspended  from 
Ida  lodge  for  a  period  of  six  months,  and  fur- 
ther ordered  that  he  be  deprived  of  the  honor 
of  being  a  past  master.  Lee  was  notified  of 
this  action,  and  apparently  accepted  the  rul- 
ing by  absenting  himself  from  bis  lodge  un- 
til the  expiration  of  the  six  months'  suspen- 
sion, when  he  appeared  at  his  lodge's  meeting 
place  and  demanded  admission.  This  was 
refused  him  by  hia  lodge  until  he  had  com- 
piled with  a  certain  condition  claimed  by  the 
lodge  to  be  necessary,  under  the  constitution, 
In  order  to  accomplish  his  reinstatement  as  a 
suspended  member.  Lee  refused  to  comply 
with  the  demand  of  the  lodge,  relying  upon 
bis  belief  that  the  provision  of  the  constitu- 
tion quoted  by  the  lodge  did  not  apply  to  his 
case. 

[1]  Lee  did  not  avail  himself  of  section  1, 
art.  6,  of  the  constitution,  by  appealing  to  the 
Grand  Lodge,  from  the  decision  of  his  lodge, 
and  thus  exhaust  tbe  remedies  furnished  by 
tbe  association,  but  sought  from  the  courts 
relief,  not  from  the  action  Just  spoken  of  by 
the  subordinate  lodge,  but  relief  from  the  ac- 
tion of  the  Grand  Lodge  in  Its  proceedings, 
upon  the  ground  that  they  were  null  and  void. 
We  are  not  holding  that  the  action  of  the  sub- 
ordinate lodge  in  Imposing  conditions  upon 
bis  reinstatement  was  either  right  or  wrong, 
but  we  are  holding  that,  in  the  absence  of 
fraud,  before  he  could  ask  a  court  of  equity 
to  decide  that  question,  he  should  have  a.'p- 
pealed  to  the  Grand  Lodge  and  have  had  an 
adverse  decision  from  it.  Camp  No.  6  v.  Ar- 
lington, 107  Md.  S19,  68  AtL  648. 

[1]  We  are  fully  satisfied  from  the  testi- 
mony that  the  proceedings  by  the  Grand 
Lodge  were  regular  and  In  conformity  with 
tbe  rules,  and  that  the  appellee  was  given 
«very  opportunity  to  appear  and  defend  him- 
self, of  which,  in  fact,  he  twice  availed  him- 
self, and  that  he  has  no  cause  of  complaint 
upon  which  he  can  call  upon  a  court.  Smith 
V.  Marriott,  130  Md.  447, 100  AtL  731. 

Decree  reversed,  and  bill  dismissed;  the 
appellee  to  pay  the  costs  above  and  below. 


TOST  v.  EUGENE  I.  ROSENFELD  &  CO., 
Inc.     (No.  48.) 

<CoDrt  of  Appeals  of  Maryland.    Jan.  15, 1918.) 

1.  Fbaudulent  Conveyances  ®=>300(4)— In- 

BBBTKDRrSS— STTTFICIENCT   OF    EVIDENCE. 

In  suit  to  set  aside  a  fraudulent  conveyance, 
evidence  held  to  sustain  a  finding  that  a  part 


payment  of  defendant's  indebtedness  to  plaintiff 
was  not  accepted  as  full  settlement  thereof. 

2.  Fbaudulent  Conveyances  ®=>277(1)  — 
CoMPBOMisiNo  Indebtedness  —  Burden  of 
Proof. 

In  a  aait  to  set  aside  a  fraudulent  convey- 
ance, defendant  has  the  burden  of  provinx  that 
a  part  payment  of  his  indebtedness  to  plaintiff 
was  given  and  accepted  in  full  satisfaction  of 
the  debt. 

3.  FBAUDxrucNT  Conveyances  «=9290<1)  — 
f^AUD — Sufficiency  of  Evidence. 

In  suit  to  Bet  aside  a  fraudulent  conveyance, 
evidence  held  to  sustain  a  finding  that  the  trans- 
action was  made  to  defraud  plaintiff  creditor. 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more Caty;    Henry  Duffy,  Judge. 

"To  be  officially  reported." 

Bill  by  Eugene  I.  Rosenfeld  &  Co.,  Incor- 
porated, against  Gladys  D.  Yost  and  Eleanor 
M.  Yost.  Decrees  for  plaintiff,  and  the  first- 
named   defendant   appeals.     Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, BURKE,  PATTISON,  URNER, 
STOCKBRIDGB,  and  CONSTABLE,  JJ. 

John  S.  L.  Yost,  of  Baltimore  (Armstrong 
Thomas,  of  Baltimore,  on  the  brief),  for  ap- 
pellant. Clifton  S.  Brown  and  Emanuel  R 
Ottenhelmer,  both  of  Baltimore,  for  appellee. 

BRISCOE,  J.  The  plaintiff  filed  the  biU  la 
this  case  for  the  purpose  of  vacating  and  an- 
nulling a  deed  executed  by  the  defendant 
Gladys  D.  Yost,  to  one  Eleanor  M.  Yost. 
The  deed  Is  dated  April  5,  1915,  and  was 
duly  recorded  among  the  land  records  of 
Baltimore  dty.  By  It  certain  property  on 
Bonner  road  and  Garrison  avenue,  in  the 
city  of  Baltimore,  is  conveyed  to  the  grantee 
by  the  grantor,  named  in  the  deed.  At  the 
time  of  the  conveyance  of  this  property  and 
some  time  prior  thereto,  it  Is  alleged  that 
the  defendant  Gladys  D.  Yost,  the  owner  of 
the  property,  was  indebted  to  the  plaintiff 
in  the  sum  of  $150.70,  for  work  done,  and 
material  sold  by  tbe  plaintiff  to  tbe  defend- 
ant The  bill  avers  that  the  property  de- 
scribed in  the  deed  Is  the  only  property  of 
the  defendant  from  which  the  plaintiff's 
claim  can  be  made  and  secured ;  that  the 
conveyance  was  made  for  the  sole  purpose 
of  delaying  and  defrauding  the  plaintiff  in 
the  recovery  of  the  debt,  and  the  grantee 
Eleanor,  was  aware  the  claim  was  due  by 
the  grantor  to  the  plaintiff;  that  the  prop- 
erty conveyed  is  the  only  property  out  of 
which  the  recovery  can  be  had,  and  that  the 
defendant  Eleanor  became  the  grantee  under 
the  deed  for  the  sole  and  only  purpose  of 
aiding  the  defendant  Gladys  in  hindering, 
delaying,  and  defrauding  the  plaintiff  in  the 
collection  of  the  debt.  Tbe  charges  of  fraud 
and  the  indebtedness  from  the  appellant  to 
the  appellee  alleged  and  contained  in  the 
bill  are  denied  in  the  answer  of  the  appel- 
lant, one  of  the  defendants  in  the  coflrt  be- 
low. The  other  defendant,  the  grantee,  did 
not  answer  the  bill  and  made  no  defense  to 
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the  SQlt.  The  case  was  heard  upon  the  bill, 
answer,  and  the  testimony  appearing  In  the 
record,  -and  from  the  decree  sustaining  the 
plaintiff's  claim  and  vacating  the  deed,  and 
from  a  supplemental  decree  directing  the 
property  to  be  sold,  the  defendant  Gladys 
D.  Tost  has  taken  this  appeal. 

The  primary  question  In  the  case  is  wheth- 
er the  testimony  contained  In  the  record  es- 
tablishes a  claim  or  Indebtedness  from  the 
ai^ellant  to  the  appellee  as  a  basis  for  the 
maintenance  of  the  suit.  If  there  was  no 
debt,  the  matter  of  the  conreyance  and  the 
disposal  of  the  property  is  a  question  of  no 
concern  to  the  plaintiff,  as  it  Is  not  claimed 
that  other  creditors  are  affected  thereby. 

The  controversy  upon  this  branch  of  the 
case  relates:  First,  to  a  charge  of  $106.44 
for  wiring  a  residence,  on  Bonner  road,  al- 
leged to  be  the  fourth  house  from  Garrison 
avenue;  and,  second,  that  the  debt  or  ac- 
count between  the  parties  was  paid  and  set- 
tled, on  the  12th  of  January,  1015,  by  the 
acceptance  of  a  check  for  ^100,  which,  by 
agreement,  operated  as  a  payment  In  full 
and  a  satisfaction  of  the  entire  claim. 

While  there  Is  some  conflict  in  the  proof, 
we  are  of  opinion,  after  a  careful  examina- 
tion of  the  testimony,  in  the  light  of  the 
dealings  between  the  i)arties  and  the  other 
facts  and  circumstances  bearing  upon  the 
subject,  that  the. appellant  has  failed  to  sus- 
tain either  of  the  contentions  relied  upon  to 
defeat  the  plaintiff's  claim. 

It  is  admitted  that  the  items  in  the  ac- 
count, other  than  the  charges  for  work  done, 
for  electrical  installation,  is  correct,  and 
that  Mrs.  Nellie  B.  Tost,  the  mother  of  the 
defendant,  was  the  agent  of  the  owner  of 
the  property,  and  was  authorized  to  make 
the  repairs  on  the  property. 

[1]  The  proof  shows  that  there  was  due 
the  plaintiff  on  or  about  the  7th  of  January, 
1015,  on  account  stated,  the  sum  o9  $251.03, 
as  will  appear  from  the  record.  This  ac- 
count was  placed  In  the  hands  of  an  attorney 
for  collection,  who  wrote  several  letters  to 
Mrs.  Tost  before  and  after  the  payment  by 
her  on  January  12,  1015,  of  the  sum  of  $100. 

The  witness  Brlanger,  the  secretary  and 
treasurer  of  the  plaintiff  company,  testified 
that  the  account  was  correct  both  as  to  the 
work  and  the  materials  furnished,  and  that 
Mrs.  Tost  admitted  In  an  Interview  the  cor- 
rectness of  the  account,  and  offered  to  settle 
the  account  by  a  note,  that  she  never  disput- 
ed it.  but  only  claimed  she  had  no  funds  at 
the  time  to  pay  it. 

The  witness  Felsenfeld  testified  that  the 
$100  paid  by  check  on  the  12th  of  January, 
1915,  was  credited  on  the  account,  and  this 
left  a  balance  due  the  plaintiff  of  about 
$150.70  on  the  account 

Mr.  Bosenfeld,  the  president  of  the  com- 
pany, testified  that  Mrs.  Tost  admitted  to  him 
on  the  12th  of  January,  1915,  that  the  items 
in  the  accoimt  were  proper  charges,  and  paid 


$100  by  check,  and  promised  to  settle  the 
balance  due  there<m.  There  was  no  agree- 
ment that  the  check  should  be  a  settlement 
In  full  of  the  account,  and  that  he  wag  ab- 
solutely positive  that  the  entry  upon  the 
check,  "in  full  of  all  demands  for  material 
and  work  on  Garrison  Ave.  for  Mrs.  N.  B. 
Tost  and  Gladys  D.  Tost,"  was  not  there, 
when  the  check  was  presented  to  him.  He 
further  testified  that  Mrs.  Tost  visited  bis 
home,  on  or  about  the  5th  of  March,  1917, 
and  offered  to  settle  the  balance  of  the  ac- 
count ($160)  by  the  payment  of  the  sum  of 
$75. 

The  witnesses  Smith  and  Knight,  employes 
of  the  plaintiff,  testified  that  the  work  npon 
the  house  in  question  was  done  by  them  at 
the  request  and  by  the  direction  of  the  plain- 
tiff company,  and  that  Mrs.  Tost  was  present 
a  part  of  the  time  while  they  were  engaged  in 
the  work. 

While  the  testimony  of  Mrs.  Tost  and  Miss 
Mabel  Tost  is  in  conflict  with  that  of  the 
plaintiff's  witnesses  as  to  a  portion  of  the 
Items  stated  in  the  account,  and  that  the  ac- 
ceptance of  the  check  for  $100  was  a  set- 
tlement of  the  entire  account,  we  cannot 
hold  their  testimony.  In  view  of  the  clear 
and  convincing  proof  on  the  part  of  the  plain- 
tiff to  the  contrary,  to  be  sufficient  to  defeat 
the  plaintiff's  claim. 

There  was  due  and  owing  upon  the  ac- 
count, at  the  date  of  the  payment  of  the  sum 
of  $100  by  check,  the  sum  of  $251.93,  and  if 
we  assume  that  the  check  was  given  for  the 
payment  of  the  disputed  bill  of  $106  for  work 
done  as  charged  In  the  account,  there  would 
still  remain  due  the  plaintiff  the  balance 
claimed  by  it. 

[2]  The  burden  of  proof  was  upon  the  ap- 
pellant to  show  that  the  check  of  $100  was 
given  in  full  settlement  and  satisfaction  of 
the  sum  of  $251.93,  the  amount  of  the  debt 
then  due,  and  we  think  the  defendant  has 
failed  to  meet  and  discharge  this  burden. 
Rohr  V.  Anderson,  51  Md.  206;  Sus.  PerU- 
lizer  V.  White,  66  Md.  457,  7  AU.  802,  59  Am. 
Rep.  186;  Sebastian  May  Co.  v.  Oodd,  77  Md. 
298,  26  Atl.  316. 

The  second  question  is,  Was  the  deed  in 
question  made  in  fraud  of  creditors  and  for 
the  purpose  of  defeating  and  dela>'ing  an 
existing  creditor  in  the  collection  of  his  debt? 
The  supposed  consideration  for  the  deed  Is 
alleged  to  be  the  sum  of  $5,000  or  $6,000  paid 
by  the  grantee  to  the  mother,  of  the  grantor, 
who  appears  to  have  negotiated  the  sale,  and 
to  have  been  the  active  promoter  of  the  whole 
transaction. 

The  grantor  testified  that  she  had  never 
seen  or  heard  of  Mrs.  Eleanor  M.  Tost,  the 
purchaser  of  the  property,  before  the  day 
of  the  signing  of  the  deed,  and  does  not  know 
who  she  is  or  where  she  lives.  On  the  15th 
of  May,  1915,  the  same  property  described  in 
the  deed  appears  to  have  been  conveyed  by 
way  of  mortgage  from  Eleanor  M.  Tost  to  E. 
M.  Long. 
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The  mother  of  the  grantor  testified  that 
she  continued  to  coUect  the  rents  from  the 
property,  and  had  charge  of  It,  paid  the  taxes 
on  It,  and  during  the  entire  two  years  had 
rendered  no  account  of  the  income  to  Eleanor 
M.  Tost,  the  alleged  purchaser  of  the  proper- 
ty. She  was  unable  to  locate  the  purchaser 
<rf  the  property,  although  she  claimed  to  be 
the  agent  of  the  owner  for  its  management, 
and  that  she  had  lived  with  her  for  two 
years  before  the  execution  of  the  deed.  No 
demand  has  ever  been  made  for  payment  of 
the  Interest  money  on  the  alleged  mortgage, 
and  no  payment  made  of  the  Interest  or  any 
claim  made  by  the  mortgagee  for  it. 

There  li  no  answer  or  defense  whatever  by 
elthw  the  purchaser  of  the  property,  or  the 
mortgagee,  E.  M.  Long,  or  any  affirmative 
proof  to  show  the  bona  fides  of  either  of  the 
alleged  conveyances. 

The  testimony  of  the  mother  and  the 
daughter  is  in  conflict  as  to  the  bona  fides  of 
the  consideration  of  the  deed  and  the  time 
of  the  paym^it  of  the  money,  If  it  was  paid 
at  all.  The  testimony  of  Miss  Piatt,  the 
notajry  public,  who  took  the  acknowledg- 
ment to  the  mortgage^  and  the  affidavit  of 
the  mortgagee,  tends  to  show  that  one  of  the 
daughters  of  Mrs.  Tost  represented  herself 
aa  the  mortgagor,  and  Mrs.  Tost  made  the 
afildavlt  to  the  consideration  of  the  mortgage 
as  B.  M.  Long.  It  seems  to  be  clear  that  if 
there  were  such  persons  as  Eleanor  M.  Tost, 
the  grantee  in  the  deed,  and  the  alleged 
purchaser  of  the  property,  and  E.  M.  Long, 
the  mortgagee  named  in  the  mortgage,  they 
could  have  been  found,  and  would  have  come 
forward  to  defend  their  property  and  answer 
the  charges  contained  in  the  bill  in  this  case. 

In  Dawson  v.  Waltemeyer,  91  Md.  333,  46 
AtL  904,  a  somewhat  similar  case,  this  court 
said: 

"When  in  a  case  like  this  a  fraud  is  proven, 
and  suspicions  circumstances  are  ahown  which 
implicate  a  grantee,  and  those  circumstances  are 
peculiarly  withTn  bis  knowledge,  we  cannot  bat 
draw  unfavorable  presumptions  of  fact,  if  he 
fails  to  offer  some  affirmative  proof,  that  his 
part  in  the  transaction  is  an  honest  one.  If 
be  has  acted  honestly,  he  should  not  permit  his 
conduct  to  wear  a  doubtful  aspect  when  by  mak- 
ing a  statement  he  can  clear  np  the  whole  mat- 
ter. His  failure  to  appear  and  testify  in  denial 
of  a  charge  of  something  peculiarly  within  his 
own  knowledge  carries  with  It  the  usual  un- 
favorable and  damaging  presumption.  It,  in 
fact,  amounts  to  Uttle  less  than  a  formal  con- 
fession of  guilt"  Diggs  T.  McCuUough,  69  Md. 
592,  16  Atl.  453;  Chatterton  v.  Mason,  86  Md. 
238.  37  Atl.  960;  Second  Nat.  Bank  v.  Yeatman, 
53  Md.  447:  Conn.  M.  L.  Ins.  Co.  v.  Smith,  117 
Mo.  261,  22  S.  W.  623,  38  Am.  St  Rep.  656. 

[I]  We  do  not  deem  it  necessary  to  review 
the  testimony  at  length  or  in  detail,  because 
It  seems  to  ns  to  be  clear,  upon  the  whole 
case,  that  the  proof  is  sufficient  to  show  that 
the  deed  in  question  was  made  and  accepted 
with  a  purpose  to  defeat  and  hinder  the  col- 
lection of  the  plaintiff's  claim,  and  the  court 


below  was  right  in  declaring  it  fraudulent, 
null,  and  void. 

For  the  reasons  stated,  both  decrees  must 
be  affirmed  and  the  cause  remanded. 

I>ecree8  affirmed,  cause  remanded,  with 
costs  to  the  appellee. 


ESS-ARR     KNITTING     MILLS,     INC.,     T. 
FISCHER.     (No.  32.) 

(Court     of     Appeals     of     Maryland.       Jan. 
15,  1918.) 

1.  Appeal   and    Ebror    <S=>C1068(4)— Habm- 
LESS  Ebrob— Inbtbitotions. 

It  was  not  prejudicial  to  instruct  that  in- 
terest might  be  added  to  the  verdict,  where  the 
jury  did  not  add  any. 

2.  CoNTBACTB   <8=>309(1)  —  Bbkach  —  De- 
fenses. 

The  difficulty,  impossibility,  or  inconven- 
ience in  performing  a  contract  will  not  relieve 
the  promisor. 

3.  Contbacts    iS=175(2)  —  Construction  — 
Contemporary  Cibcdmstances. 

Where  a  party  denied  making  a  contract  to 
do  a  specific  amount  of  dye  work,  but  stated 
that  be  only  agreed  to  do  the  best  be  could  on 
account  of  the  scarcity  of  dye,  evidence  con- 
cerning the  amount  of  dye  he  had  on  hand  and 
the  condition  of  the  market  was  admissible  as 
an  explanatory  circumstance. 

Appeal  from  Baltimore  City  Court;  Chas. 
W.  Heulsler,  Judge. 

Action  by  Eugene  Fischer,  trading  as  the 
Maryland  Bleach  &  Dye  Works,  against  the 
Ess-Arr  Knitting  Mills,  Incorporated.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Argued  before  BOTD,  O.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

George  Weems  Williams,  of  Baltimore 
(Marbury,  Gtosnell  &  Williams,  George  Win- 
ship  Taylor,  and  L.  Vernon  Miller,  all  of  Bal- 
timore, on  the  brief),  for  appellant.  Isaac 
Lobe  Straus,  of  Baltimore,  for  appellee. 

CONSTABLE},  J.  The  case,  out  of  which 
this  appeal  arose,  was  a  nonresident  attach- 
ment, filed  by  the  appellee,  who  conducted  an 
establishment  for  the  dyeing  of  yams.  The 
api)ellant  was  a  manufacturer  of  sweaters, 
and  bought  large  quantities  of  yams  in  the 
undyed  state,  and  later  had  them  dyed  In 
various  colors  to  suit  its  trade.  The  short 
note  contained  the  six  money  counts,  and 
showed  that  $1,628.10  was  claimed  to  be  due 
from  the  defendant  to  the  plaintiff  for  dyeing 
Q,QQO  pounds  of  yam.  The  defendant  dis- 
solved the  attachment  by  the  filing  of  a  bond, 
and  filed  the  general  Issne  pleas  together 
with  a  plea  of  set-off,  wherein  it  claimed  the 
plaintiff  was  indebted  to  It  in  the  sum  of 
$2,821  as  damages  arising  out  of  the  breach 
of  a  contract  whereby  the  plaintiff  agreed 
to  dye  30,000  pounds  of  yam  for  the  defend- 
ant at  15  cents  per  pound,  but  that  the  plain- 
tiff, after  dyeing  1,790  pounds,  under  the  con- 
tract, refused  to  dye  any  more  yarn  at  15 


4CS>Vor  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Ker-Numbered  Digests  and  Indexes 
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cents,  and  thereby  compelled  the  defendant 
to  have  the  balance  of  30,000  pounds  dyed  by 
another  concern  at  a  cost  of  2S  cents  per 
pound.  The  claim  of  the  plaintiff  grew  out 
of  a  different  and  later  contract  than  that 
alleged  In  the  set-off,  and  was  not  connected 
In  any  way  with  It,  It  calling  for  yarns  to 
be  dyed  separately  In  colors  of  rose,  fawn, 
and  Copenhagen,  while  the  alleged  contract 
for  the  30,000  pounds  called  for  cardinal, 
navy,  and  maroon.  The  trial  resulted  in  a 
Judgment  for  the  plaintiff  for  the  full  amount 
of  his  claim,  less  interest;  and  from  that 
Judgment,  this  appeal  was  taken.  The  record 
contains  eight  exceptions  relating  to  the  ad- 
missibility of  testimony,  and  one  to  the  rul- 
ing of  the  court  in.  granting  the  plaintiff's 
seventh  prayer. 

[1]  The  only  prayer  granted  on  behalf  of 
the  plaintiff  was  one  in  which  the  Jury  was 
instructed  that  it  was  within  their  discre- 
tion to  add  interest  to  any  verdict  they  might 
find  for  the  plaintiff.  The  Jury,  in  finding 
for  the  plaintiff,  did  not  allow  interest,  so, 
therefore,  the  ruling  is  Immaterial,  so  far 
as  this  appeal  is  concerned.  There  was.  In 
fact,  no  contention  made  by  the  defendant 
but  that  the  claim  of  the  plaintiff  was  cor- 
rect, except  for  the  set-off.  Both  of  the 
prayers  submitted  by  the  defendant  were 
granted. 

The  alleged  contract  was  made  up  of  let- 
ters and  conversations,  and  almost  number- 
less letters  between  the  parties  were  offered 
in  evidence,  without  objection  from  either 
side,  The  question  of  whether  or  not  there 
was  a  binding  contract  between  the  parties 
was  properly  submitted  to  the  Jury  to  find, 
under  the  prayers  of  the  appellant,  and  the 
jury  fotmd,  by  Its  verdict,  that  there  was  not 
The  contention,  however,  of  the  appellant  is 
that  but  for  the  admission  of  the  testimony 
contained  in  its  exceptions,  the  Jury  in  all 
probability  would  have  found  otherwise,  and 
therefore  reversible  error  was  committed. 

Before  discussing  the  exceptions,  we  think 
it  well  to  set  out  in  full  the  contents  of  a 
letter  written  by  the  appellee  In  answer  to 
the  first  communication  of  the  appellant  to 
him,  and  which  seems  to  have  been,  at  the 
inc^tlon  of  the  dealings,  between  the  par- 
ties. It  appears  that  Mr.  Carwithen,  who  de- 
scribed himself  as  a  mill  representative, 
that  is,  a  salesmaiu  of  the  product  of  cotton 
mills,  in  order  to  further  the  sale  of  undyed 
yams  to  those  using  them  in  their  factories, 
was  in  the  habit  of  obtaining  from  dyers 
offers  to  dye  quantities  of  yam,  which  he 
thought  be  had  opportunity  to  sell  to  any 
manufacturer.  On  November  10,  1915,  he 
wrote  to  the  plaintiff  a  letter,  as  stated  there- 
in, in  confirmation  of  a  conversation  had 
with  the  plaintiff  the  previous  day,  in  which 
he  said  that  he  had  sold  20,000  pounds  of 
yam  to  the  appellant,  and  which  he  was  go- 
ing to  ship  to  the  plaintiff  to  be  dyed  ac- 
cording to  specifications,  and  quoting: 


"We  have  advised  Mr.  Rottenberg  [president 
of  the  defendant  corporation]  that  you  could 
take  care  of  this  quantity  in  cardinal,  maroon^ 
brown,  and  possibly  navy.  This  is  the  under- 
standing the  writer  had  with  your  Mr.  Fischer,, 
and  when  advertising  Mr.  Rottenberg  that  yoa 
could  take  care  of  this  quantity,  we  told  him 
delivery  could  be  over  a  period  of  three  or  fonr 
months.  If  we  are  not  right  on  this,  please 
advise  at  once.  We  are  also  forwar^ng  a. 
copy  of  this  letter  to  Mr.  Rottenberg." 

On  the  following  day  the  defendant  wrote- 
the  plaintiff  that  he  had  received  from  a 
Mr.  Carwithen  word  that  he  had  arranged 
with  him  to  dye  yarns  for  the  account  of  the- 
defendant  at  15  cents  per  pound.  The  answer- 
to  this  was  as  follows : 

"November*  16,  '15. 

"Ess-Arr  Knitting  Mills,  Inc^  Brooklyn,  N. 
Y.  Mr.  S.  Rottenburg,  Prt.  Dear  Sir:  We 
are  in  receipt  of  yours  of  the  11th  and  noted 
contents  very  carefully.  Beg  your  pardon  for 
not  replyeing  to  your  favor  before  this,  we  are- 
Bo  busy  and  short  on  help  aU  around  which 
may  partly  explain  for  delay  answering  your 
favor  of  the  11th. 

"in  reference  to  dyeing  and  coning  your  or- 
ders beg  to  advise  that  we  will  do  the  best  we- 
can  do  to  take  care  of  same,  we  are  all  ready 
crowded  with  orders  for  several  months  ahead, 
we  will  hire  more  help  and  do  the  best  we  can 
do  for  your  orders,  in  references  to  prices  for 
dyeing  15  cts.  per  pd.  for  your  colors  will  see- 
how  we  make  out  on  the  deal,  we  refused  that 
is  did  not  accept  orders  for  16%  cts.  fbr  dye- 
ing 250,000  lbs.  of  hosiery  yarns  for  a  Cleve- 
land concern,  dyes  are  very  high  and  very- 
weak  at  the  same  time,  for  the  greater  part 
of  orders  we  have  to  fill  we  have  no  prices- 
stipulated— given  our  patrons  work  at  cost 

"our  prices  for  conmg  is  about  2%  cts.  for 
6/1— 6A-8/2  and  3  cts.  for  11/1  yams,  2% 
dct  30  days,  FOB  Baltimore,  Md, 

"In  reference  to  accepting  further  orders- 
be^  to  advise  that  we  shall  be  pleased  to  re- 
ceive further  orders  later  on  after  finishing 
some  of  the  first  shipments  to  you,  we  would 
not  legally  bind  ourself  to  make  regualer  de- 
iivries  of  dyed  Goods,  we  will  do  the  best  we 
can  for  all  our  patrons  on  delivry  and  prices, 
we  bad  your  samples  before  us  apearantly  they 
got  mislaid  and  if  not  to  much  trouble  would 
kindly  ask  you  to  send  us  other  samplies,  we 
can  furnish  some  6/1  and  8/1  stockdyed  yams 
on  cones  at  42  cts.  2%  dct  30  days,  for  prompt 
delivry  if  interested  shall  he  pleased  to  send 
you  small  samples  of  those  colors, 

"In  reference  to  buying  dyes  beg  to  advise 
that  we  never  had  diffculties  to  buy  dyes  during 
the  past  1.5  months,  on  the  contrary  we  we  had 
more  dyes  as  ever  before,  all  our  old  stock  is 
used  up  and  we  have  to  use  goods  bought  in 
the  open  market  and  make  out  best  we  can- 
buying  in  from  month  to  month  as  needed,  we 
wiU  advise  you  later  part  in  the  week  further 
as  to  our  ability  to  accept  further  dye  orders,. 

"thanking  you  for  orders  given  and  assuing 
you  that  we  will  do  our  best  to  take  care  of 
and  awaiting  your  further  favors  we  remaia 
"respy  yours, 

"Maryland  Bleach  Sc  Dye  Works,  F." 

On  November  19th  the  plaintiff  again  wrote- 
the  defendant,  in  which  he  said: 

"We  will  do  the  best  we  can  do  on  your  or- 
ders, and  will  make  you  an  early  shipment  of 
goods." 

Since  the  eight  exceptions  are  practically 
all  embraced  in  one  legal  proposition,  we 
will  set  out  the  questions  in  the  order  in 
which  they  were  asked,  noting,  however, 
that  none  was  asked  until  the  great  mass 
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of  correspondence  had  been  Introduced  In  ev- 
idence: 

"What  waa  the  capacity  of  your  plant  in  No- 

jember,  1»15?"  ,     . 

"How  many  pounds  of  yarn  was  your  plant 

equipped    to   handle  a  week   in   1915,  m   No- 

yember?"  .  ,      .  .^ 

"Wag  any  change  made  in  your  basiness  after 
the  war  broke  out  with  reference  to  gettmg 
dyM?" 

•Tell  his  honor  and  the  gentlemen  of  the 
jury  what  this  change  was  as  made  by  the 
war?" 

"Where  did  vou  get  dyes  from  in  the  summer 
■Dd  fall  of  1915?"  ^  :,,,       ^ 

"Where  did  you  get  that  that  you  did  not 
have  on  hand?  The  war  caused  the  shortage 
and  the  difficulty  in  getting  foreign  dyes,  and 
Mr.  Robinson  asks  you  where  yon  got  the  dye 
that  you  used;  you  had  some  on  hand,  you  said; 
now  where  did  you  get  the  other  that  you  had 
to  use  if  you  could  not  get  it  by  Importation? 
"What  dyes  were  you  using  at  your  dye 
hoQse  in  November,  1915?" 

"At  any  time  later,  up  to  and  mcludmg  the 
1st  day  of  May,  did  you  get  any  dyes  that  would 
enable  yon  to  dye  this  yarn  o£  the  defendant 
at  15  cents?" 

[1,3]  The  contention  of  the  appellant  as 
to  these  exceptions  is  based  upon  a  law  of 
contract  that  is  so  generally  and  unlverEal- 
ly  recognized  that  it  cannot  be  controverted, 
that  is,  that  difHcnlty,  impossibility,  or  in- 
convenience in  performing  a  contract  will 
not  relieve  the  promisor.  If  that  appeared  to 
be  the  object  In  producing  this  testimony, 
we  would  not  hesitate  to  declare  It  reversible 
error.  But  In  the  light  of  the  testimony  In- 
troduced previously,  we  think  It  was  Intro- 
duced for  a  proper  purpose,  and  was  there- 
fore admissible. 

As  above  stated,  the  claim  upon  which  the 
plaintiff's  suit  was  based  was  practically  ad- 
mitted to  be  Just  and  correct,  at  the  least  the 
record  does  not  disclose  that  any  dispute  was 
made  as  to  It  beyond  the  mere  filing  of  the 
general  Issue  pleas.  But  the  main  question 
required  to  be  detenntned  was  whether  or 
not  the  counterclaim  of  the  defendant,  under 
the  plea  of  set-off,  was  based  upon  a  binding 
contract  as  set  up.  To  establish  that  he  nev- 
er did  enter  Into  such  a  contract  as  claimed, 
the  plaintiff  Introduced  in  evidence  the  whole 
of  the  correspondence  between  himself  and 
the  party  contending  for  the  contract,  and  In- 
sists that  from  a  proper  understanding  of 
those  letters,  and  especially  from  the  first 
one.  It  should  appear  that  he  could  not  have 
Intended  to  bind  himself  to  the  performance 
of  a  contract  as  Insisted  upon  by  the  defend- 
ant The  letters  from  the  beginning.  Includ- 
ing those  of  the  api)ellant,  show  that  they  both 
knew  of  the  serious  difficulty  in  obtaining 
dyes,  and  their  contents  could  not  help  but  be 
an  assistance  to  the  jury  In  forming  an  opin- 
ion as  to  the  attitude  of  the  parties  when 
they  entered  Into  this  transaction. 

The  letter  of  the  plaintiff,  which  we  have 
quoted  In  full,  states  the  difficulty  which  he 
had  been  having  In  the  past  with  labor,  the 
overcrowding  of  orders,  the  refusal  of  con- 
tracts at  a  better  price  than  that  with  the 
appellant,  the  reluctance  to  bind  himself  to 


any  regular  deliveries,  the  fact  that  all  of 
his  stock  of  dyes  was  exhausted,  and  the 
necessity  of  buying  in  the  open  market  from 
month  to  month  and  "make  out  the  best  we 
can,"  and  asserting  time  and  time  again, 
"We  will  do  the  best  we  can  for  you,"  is  a 
fair  example  of  what  runs  through  the  whole 
of  the  plaintiff's  testimony.  It  Is  obvious  that 
this  mass  of  correspondence  was  Introduced, 
without  objection,  not  for  the  purpose  of  at- 
tempting to  establish  that  the  alleged  con- 
tract was  difficult  or  impossible  of  perform- 
ance, but  to  sustain  what  were  his  defenses 
to  the  claim  of  set-off,  namely,  that  he  did 
not  make  a  contract  to  dye  30,000  pounds  of 
yarn  at  15  cents  per  pound  as  contended  by 
the  plaintiff;  that  his  entire  undertaking 
was  to  do  the  best  he  could  under  existing 
conditions;  that  the  fact  of  his  knowledge 
of  the  dye  market  was  a  strong  factor  tend- 
ing to  show  that  he  would  not  have  entered 
into  a  binding  contract  to  furnish  goods  at  a 
price  below  what  he  had  been  offered  else- 
where ;  that  the  letters  and  the  actual  condi- 
tion of  the  dye  market  tended  to  show  that 
he  was  doing  the  best  he  could. 

The  questions,  the  subject  of  the  excep- 
tions, were  all  asked  upon  the  same  lines  of 
defense,  as  showing  that  the  facts  set  out  In 
the  letters  were  the  actual  existing  condi- 
tions, and  explanatory  of  the  correspond- 
ence. Examination  of  the  correspondence 
shows  that  each  of  the  questions  was  perti- 
nent to  the  Issue  arising  from  what  he  con- 
sidered, and  was  trying  to  establish  as  his 
understanding  of  his  undertaking.  In  Mer- 
rlam  v.  United  States,  107  U.  S.  437,  2  Sup. 
Ot.  536,  27  Ij.  Ed.  531,  the  court  said: 

"It  is  a  fundamental  rule  that  In  the  con- 
stmction  of  contracts  the  courts  may  look  not 
only  to  the  language  employed,  but  to  the  sub- 
ject-matter and  the  surrounding  circumstances, 
and  may  avail  themselves  of  the  same  light 
which  the  parties  possessed  when  th«  con- 
tract was  made." 

See,  also,  Knabe  v.  Bowles,  123  Md.  484, 
91  Atl.  567;  Marchant  v.  Hughlett,  U8  Md. 
239,  84  Atl.  880;  Advertising  Co.  ▼.  Shoe 
Co.,  91  Md.  61,  46  AU.  513. 

In  Reed  v.  Insurance  Co.,  95  U.  S.  23,  24 
li.  EA.  348,  the  court  said: 

"Although  a  written  agreement  cannot  be 
varied  (by  addition  or  subtraction)  by  proof  of 
the  circumstances  out  of  which  it  grew  and 
which  surrounded  its  adoption,  yet  such  circum- 
stances are  constantly  resorted  to  for  the  pur- 
pose of  ascertaining  the  subject-matter  and 
the  standpoint  of  the  parties  in  relation  there- 
to. Without  some  knowledge  derived  from 
such  evidence,  it  would  be  impossible  to  com- 
prehend the  meaning  of  an  instrument,  or  the 
effect  to  be  given  to  the  words  of  which  it  is 
composed.  This  prelimfnary  knowledge  ia  as 
indispensable  as  that  of  the  language  in  which 
the  instrument  is  written.  A  reference  to  the 
actual  condition  of  things  at  the  time,  as  they 
appeared  to  the  parties  themselves,  is  often 
necessary  to  prevent  the  court,  in  construing 
their  language,  from  falling  into  mistakes  and 
even  absurdities."  1  Greenleaf  on  Evidence,  S 
277;   Taylor  on  Evidence,  §  1082. 

We  are  of  the  opinion  that  no  error  was 
committed  by  the  Introduction  of  the  testl- 
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mony,  and  will  accordingly  affirm  tlie  Judg- 
ment 

Judgment  affirmed;    appellant  to  pay  the 
costs. 


ADBS  V.  CAPLAN  et  ux.    (No.  38.) 
(Court  of  Appeals  of  Maryland.    Jan.  16, 1918.) 

1.  Bankbtjptcy  «=»196  —  Judouent  Lben  — 
Estates  by  Entirety. 

The  provisions  of  Bankr.  Act  July  1,  1898, 
c.  641.  S  67f,  30  Stat.  564  (U.  S.  Comp.  St 
1916,  $  9651),  that  judgments  and  levies  against 
property  of  bankrupt  within  four  months  of  fil- 
ing of  petition  shall  become  null  and  void  upon 
adjudication,  apply  to  interest  of  bankrupt  bus- 
band  in  property  held  by  himself  and  wife  by 
entirety. 

2.  Husband  and  Wife  <S=5»14(2)— "Tenancy 
Br  Entibety" — Incumbrance— Sau;. 

Tenants  by  entirety  are  but  one  person  In 
contemplation  of  law,  and  take,  not  by  moieties, 
but  each  is  seised  of  the  entirety,  the  survivor 
taking  the  whole,  and  neither  husband  nor  wife 
can  sell  or  incumber  to  the  prejudice  of  the 
other. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Entirety.] 

3.  Husband  and  Wife  «=»14(11)— Tenancy 
BY  Entirety— Judgment  Lien. 

Judgment  against  one  tenant  by  entirety  Is 
not  a  lien  against  the  property  during  the  life 
of  the  other. 

4.  Husband  and  Wife  «=»14(11)— Tenancy 
BY  Entirety— Judgment — Bankbuptcy. 

Where  a  judgment  is  entered  against  both 
husband  and  wife,  who  hold  land  by  entireties, 
the  property  is  subject  to  execution,  but  where 
the  lien  and  judgment  against  the  husband's 
interest  becomes  void  because  of  his  bankruptcy, 
levy  on  the  property  cannot  be  made  during 
his  Ufe. 

Appeal  from  Clrcnlt  Conif  No.  2  of  Bal- 
timore City ;  Henry  Duffy,  Judge. 

Suits  by  Harry  M.  Caplan  and  wife  against 
Harry  Ades,  trading  as  Ades  Bros.  From  a 
decree  enjoining  defendant  from  selling  prop- 
erty under  execution,  defendant  appeals.  Af- 
firmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  URNEB, 
STOCKBRIDGE,  and  CONSTABLE,  JJ. 

Benjamin  B.  Baker,  of  Baltimore,  for  ap- 
pellant. Eugene  Frederick  and  Francis  E. 
Pegram,   both   of  Baltimore,  for   appellees. 

PATTISON,  J.  On  the  23d  day  of  August, 
1915,  the  appellant  recovered  a  Judgment  in 
the  Baltimore  city  court  against  the  appel- 
lees, Harry  M.  Caplan  and  Annie  E.  Cap- 
lan, his  wife,  for  the  sum  of  $15L88.  At  the 
time  of  the  recovery  of  said  judgment  the 
appellees  were  the  owners,  as  tenants  by  the 
entirety,  of  leasehold  property,  situated  on 
Asquith  street,  in  the  dty  of  Baltimore. 

On  the  16th  day  of  September,  1915,  with- 
in four  months  from  the  entry  of  said  Judg- 
ment, an  involuntary  petition  in  bankruptcy 
was  filed  in  the  District  Court  of  the  United 
States  for  the  District  of  Maryland,  against 
the  appellee  Harry  M.  Caplan,  by  certain  of 
his  creditors,  and  on  the  same  daj  he  was 


adjudicated  a  bankrupt.  He  thereafter  sub- 
mitted an  offer  of  composition  to  his  cred- 
itors, which  was  agreed  to  by  a  majority  of 
them,  both  in  number  and  amount.  The  com- 
poeltlcm  was  thereafter  finally  ratified  and 
confirmed,  and  the  bankrupt  dlscha^ed.  The 
appellant  filed  his  said  claim  in  the  bankrupt 
proceedings,  and  received  thereon,  as  a  gen- 
eral creditor  of  said  bankrupt,  a  dividend 
amounting  to  $41.37. 

On  the  26th  day  of  AprU,  1917,  after  the 
discharge  of  the  bankrupt,  the  appellant  had 
a  writ  of  fieri  facias  on  said  judgment  Issued 
out  of  the  Baltimore  city  court,  and  caused 
the  same  to  be  levied  on  said  property,  and 
was  proceeding  to  execute  the  writ  when  the 
appellees  filed  their  bill  In  circuit  court  No. 
2  of  Baltimore  city,  asking  that  the  appellant 
and  Thomas  F.  McNulty,  sheriff,  to  whom  the 
writ  had  been  issued,  be  restrained  and  en- 
Joined  from  making  sale  of  the  property 
under  said  writ 

To  this  bill  the  appellant  demurred,  and 
the  demurrer  being  overruled,  and  the  appel- 
lant falling  to  answer  within  the  time  allow- 
ed him,  a  decree  was  passed  restraining  and 
enjoining  the  appellant  and  the  sheriff  from 
selling  said  property.  It  is  from  that  de- 
cree that  this  appeal  Is  taken. 

It  Is  the  contention  of  the  appellant  that 
the  act  of  Congress  of  1898  and  the  amend- 
ments thereto,  relating  to  bankruptcy.  In  no 
way  affected  the  lien  of  his  Judgment  against 
said  leasehold  property  held  by  the  appellees 
as  tenants  by  the  entireties,  because  of  the 
peculiar  characteristics  of  such  an  estate; 
although  said  judgment  was  entered  within 
four  months  prior  to  the  filing  of  the  petition 
In  bankruptcy  against  Harry  M.  Caplan,  the 
husband,  upon  which  he  was  subsequently 
adjudicated  a  bankrupt  and  thereafter  dis- 
charged, and  notwithstanding,  too,  that 
in  such  bankrupt  proceedings  a  distribution 
was  made  of  the  bankrupt's  estate  in  which 
the  appellant  participated,  receiving  as  a 
general  creditor  a  dividend  upon  his  claim. 

[1J  Bankr.  Act  1898,  §  67f,  provides: 

"That  all  levies,  judgments,  attachments,  or 
other  liens,  obtained  through  legal  proceedings 
against  a  person  who  is  insolvent,  at  any  time 
within  four  months  prior  to  the  filing  of  a  peti- 
tion in  bankruptcy  against  him,  shall  be  deemed 
null  and  void  in  case  he  Is  adjudicated  a  bank- 
rupt, and  the  property  affected  by  the .  levy, 
judgment  attachment,  or  other  lien  shall  be 
deemed  wholly  discharged  and  released  from  the 
same,  an^  shall  pass  to  the  trustee  as  a  part 
of  the  bankrupt  estate." 

Under  the  above  statute  the  lien  of  the 
judgment  recovered  against  the  appellees 
within  four  months  prior  to  the  filing  of  the 
petition  In  bankruptcy  against  one  of  them 
became  null  and  void,  at  least  so  far  as  the 
bankrupt  was  concerned,  and  It  must  be  so 
held,  unless  there  is  something  in  the  char- 
acteristics of  an  estate  by  the  entirety  that 
would  reqiulre  a  different  meaning  to  be  giv- 
en to  the  act 
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[2, 3]  Tenants  by  the  entireties  are,  In  the 
contemplation  of  the  common  law,  which  Is 
the  law  of  this  state  but  one  person,  and 
hence  they  take,  not  by  moieties,  but  the  en- 
tirety. They  are  each  seised  of  the  entirety, 
and  the  survivor  takes  the  whole.  Marburg 
T.  Cole,  49  Md.  411,  33  Am.  Rep.  266. 

The  nature  of  this  estate  forbids  and  pre- 
vents the  sale  or  disposal  of  it,  or  any  jiart  of 
It,  by  the  husband  or  wife  without  the  assent 
of  both;  the  whole  mnst  remain  to  the  surviv- 
or. The  husband  cannot  convey.  Incumber,  or 
at  all  prejudice  such  estate  to  any  greater  ex- 
tent than  If  it  rested  In  the  wife  exclusively 
in  her  own  right  He  has  no  such  estate  as 
he  can  dispose  of  to  the  prejudice  of  the 
wife's  estate.  The  unity  of  the  husband  and 
wife  as  one  ijerson,  and  the  ownership  of  the 
estate  by  that  person  prevents  the  disposition 
of  It  otherwise  than  jointly.  Brace  v.  Nichol- 
son, 109  N.  C.  202,  13  S.  E.  790.  26  Am.  St. 
Rep.  562;  Ray  v.  Long,  132  N.  C.  891,  44  S.  E. 
652;  Jordan  v.  Reynolds,  105  Md.  288,  66  Atl. 
37,  and  note  thereto  In  9  I*  R.  A.  (N.  S.)  1029, 
121  Am.  St.  Rep.  578,  12  Ann.  Cas.  51. 

The  question  before  this  court  In  Jordan  v. 
Reynolds,  supra,  was  whether  husband  and 
wife  holding  property  as  tenants  by  the  en- 
tireties could  ^ve  to  a  purchaser  of  the  prop- 
erty a  good  and  merchantable  title,  free  and 
clear  of  an  outstanding  judgment  against  the 
husband.  The  decision  of  that  question  In- 
volved the  determination  of  the  further  ques- 
tion whether  the  husband's  Interest  In  case 
of  tenancy  by  the  entirety  can  be  subjected 
to  the  claim  of  his  creditors  during  the  life  of 
the  wife.  In  that  case  this  court,  after  quot- 
ing from  decisions  of  this  and  other  states 
bearing  upon  the  question  presented,  said, 
through  Judge  Briscoe,  tliat: 

"It  seems  therefore  to  be  clear  both  upon  rea- 
son and  authority  that  the  judgment  in  this 
case  is  not  a  lien  upon  the  property  in  the  life- 
time of  the  wife.  There  is  nothing  that  can 
be  seized  and  sold  under  an  execution  upon  the 
judgment." 

And  the  court  held  that  the  sale  and  con- 
veyance by  the  husband  and  wife  passed  to 
the  porchaser  a  merchantable  title  free  and 
clear  of  the  outstanding  judgment  of  the  hus- 
band. 

Tbe  Judgment  when  entered  against  the 
husband  and  wife  in  this  case  became  a  gen- 
eral Uen  upon  the  Interests  of  Ij^tb  in  the 
leasehold  property  held  by  them  as  tenants 
by  the  entirety,  subject,  however,  to  be  de- 
feated, as  an  entirety,  by  the  provisions  of 
the  federal  statute,  upon  tbe  filing  of  a  peti- 
tion In  bankruptcy  against  either  the  hus- 
baod  or  wife,  followed  by  the  adjudication 
of  blm  or  her  as  a  bankrupt 

[4]  TThe  judgment  when  entered,  being 
against  both  the  husband  and  wife,  was  an 


entirety,  and  it  wonld  have  so  remained  Iiad 
not  the  petition  In  bankruptcy  l)een  filed  with- 
in the  time  stated,  or  its  validity  successfully, 
assailed  because  In  some  way  wrongfully  ob- 
tained. Had  it  so  remained,  an  execution 
could  have  Issued  thereon,  and  the  pr(^)erty 
held  by  them  as  tenants  by  the  entirety  sold 
under  the  writ  Frey  v.  McGaw,  127  Md.  23, 
95  Atl.  960,  L.  R.  A.  1916D,  113.  But  upon 
the  filing  of  the  aforesaid  petition  within  the 
period  mentioned  above  the  lien  of  the  judg- 
ment, so  far  at  least  as  tbe  right  of  the  hus- 
band in  the  estate  by  entirety  was  con- 
cerned, was  struck  down  by  the  provisions 
of  the  federal  act,  the  effect  of  which  was 
practically  the  same  as  If  the  judgment  bad 
been  recovered  against  the  wife  alone.  In 
which  case  the  said  leasehold  property  could 
not  have  been  sold  during  the  lifetime  of  the 
husband,  if  at  all,  under  an  execution  issued 
on  such  judgment 

In  Frey  v.  McGaw,  supra,  the  Hen  of  the 
judgment  against  the  husband  and  wife  was 
not  stricken  down  by  the  bankrupt  statute, 
as  the  petition  against  the  husband  for  his 
adjudication  as  a  bankrupt  was  not  filed 
within  the  four  months  after  entry  of  the 
Jndgment;  and  we  there  said,  speaking 
through  Judge  Stockbridge,  that: 

"The  judgment  lien  of  the  appellees  was  not 
void  under  Bankr.  Act,  i  67,  having  been  enter- 
ed more  than  four  months  prior  to  the  petition 
for  the  adjudication  of  bankruptcy,  nor  was  it 
void  for  any  reason  in  its  obtention." 

And  In  referring  to  the  fact  that  the  trus- 
tee In  that  case  had  made  no  claim  to  the 
property  we  said  he  probably  regarded  it  as 
valueless  for  the  creditors,  under  the  doc- 
trine announced  in  Re  Belhl  (D.  C.)  107  Fed. 
870,  cited  and  Adopted  In  Remington  on 
Bankruptcy,  {  970,  p.  760,  as  follows: 

"In  some  jurisdictions  the  common-law  rule 
that  property  held  by  husband  and  wife  jointly 
is  held  In  entirety,  without  possibility  of  sev- 
erance, still  prevails.  Each  has  only  an  ex- 
pectancy, for  upon  the  death  of  one  the  other 
talies  the  estate;  and  although  the  husband's 
trustee  in  bankruptcy  is  undoubtedly  clothed 
with  the  hnsbnnd's  interest,  whatever  that  may 
be,  his  ripht  to  it  must  await  the  contingency 
of  the  husband  surviving  the  wife." 

We  find  nothing  in  the  peculiar  character- 
istics of  an  estate  by  entirety  to  sustain  the 
contention  of  the  appellant.  It  is  clear,  we 
think,  that  the  leasehold  proiwrty,  now  held 
as  an  estate  by  entirety  cannot  be  sold  at  any 
time  before  the  death  of  the  husband,  if  then, 
under  an  execution  Issued  on  said  judgment 
as  it  now  stands,  and  therefore  we  find  no 
error  in  the  court  below  in  overruling  the 
demurrer  to  the  bUl  and  in  granting  the  in- 
junction prayed  therein. 

The  decree  will  therefore  be  affirmed. 

Decree  affirmed,  with  costs  to  the  appellee. 
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AMERICAN  EXPRESS  CO.  v.  STATE,  for 

Use  of  DENOWITCH.    (No.  81.) 
(Conrt  of  Appeals  of  Maryland.    Jan.  15, 1918.) 

1.  PiXADiNO  ®s>l  —  Object  or  PLEA.DiNa. 

The  manifest  object  of  all  pleading  is  that 
the  parties  litigant  may  be  informed  of  the  mat- 
ters in  controversy  between  them,  so  that  they 
may  be  understood  by  the  party  who  is  to  an- 
swer them,  by  the  jury,  who  are  to  ascertain 
the  truth  of  the  allegations,  and  by  the  court, 
who  is  to  give  judgment. 

2.  MtJNICrPAI.     CORPOKATIONS     <8=»706(1)     — 

Stbeet     Accidents  —  Pixadinq  —  Sofpi- 

CIINCT. 

Declaration  alleging  that  the  defendant  by 
its  agent  operated  a  motor  truck  in  a  city 
street,  and  that  its  agent  negligently  caused  the 
truck  to  run  into  and  injure  plaintiff's  infant 
daughter,  which  caused  her  death  without  neg- 
ligence of  the  infant,  depriving  the  mother  of 
the  services  of  the  child,  and  requiring  her  to 
ex(»end  money  for  the  burial,  states  a  cause  of 
action  under  Code  Pub.  Civ.  Laws,  art.  76,  g§ 
2,  3,  stating  the  requisites  of  a  declaration. 
3i  TBiAi  «=»143— Questions  fob  Juet— Con- 
rucTiNa  Evidence. 

In  an  action  for  death  of  an  infant,  the 
conrt  has  no  power  to  decide  upon  the  compara- 
tive weight  of  evidence,  which  is  exclusively  a 
jury  question. 

4.  Municipal     Corpobations     <S=s>7O6(0)    — 
Stbebt  Accidents— Questions  fob  Jubt. 

Evidence  held  to  present  a  jury  question  on 
right  of  a  widow  to  recover  for  the  death  of  her 
infant  daughter  when  struck  by  defendant's  au- 
tomobile truck  in  a  city  street 

Appeal  from  Baltimore  City  Court;  Chas. 
W.  Heuisler,  Judge. 

Action  by  the  State,  for  the  use  of  Anna 
Denowltch,  against  the  American  Express 
Company.  Judgment  on  verdict  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, BURKE,  THOMAS,  PATTISON,  URN- 
ER,  SIOCKBBIDGE,  and  CONSTABLE,  JJ. 

Floyd  J.  Klntner,  of  Baltimore,  for  appel- 
lant. C.  John  Beeuwkes,  of  Baltimore  (Saul 
A.  Harris  and  Frank,  Emory  &  Beeuwkes,  all 
of  Baltimore,  on  the  brief),  for  appellee. 

BRISCOE,  J.  This  appeal  presents  for  re- 
view the  rulings  of  the  court  below  upon  the 
defendant's  demurrer  to  the  plaintiff's  dec- 
laration, and  In  refusing  to  grant  the  defend- 
ant's third,  fourth,  and  fifth  prayers,  which 
sought  to  withdraw  the  case  from  tlie  con- 
sideration of  the  jury,  upon  the  ground  that 
the  evidence  was  not  legally  sufficient  to 
show  that  the  death  of  the  plaintiff's  daugh- 
ter was  caused  by  the  negligence  of  the  de- 
fendant, or  its  servant  and  agent. 

The  suit  was  brought  by  the  equitable 
plaintiff  (widow),  the  mother  of  the  deceased, 
on  the  14th  of  September,  1916,  in  the  Bal- 
timore dty  court,  against  the  defendant,  the 
American  Express  Company,  a  body  corpo- 
rate, to  recover  for  the  death  of  her  daugh- 
ter, an  infant,  which  was  caused  by  the  al- 
leged negligence  and  carelessness  of  the  de- 
fendant, whUe  engaged  In  operating  a  mo- 
tor truck  on,  Baltimore  street,   near  High 


street.  In  the  dty  of  Baltlmora  The  plain- 
tiff recovered  a  verdict  for  the  sum  of  $2,500, 
and  from  a  Judgment  on  this  verdict,  tJw  de- 
fendant has  appealed. 

The  demurrer  is  based  upon  the  contention 
that  the  declaration  is  insufficient  la  law 
and  does  not  disclose  a  substantial  cause  of 
action,  and  the  contention  Is  the  demurrer 
should  have  been  sustained,  and  not  over- 
ruled. 

[1]iThe  manifest  object  of  all  pleading  is 
that  the  parties  litigant  may  be  informed  of 
the  matters  In  controversy  between  tbera, 
so  that  they  may  be  understood  by  the  party 
who  is  to  answer  tbem,  by  the  Jury,  who 
are  to  ascertain  the  truth  of  the  allegations, 
and  by  the  court,  who  is  to  give  Judgment. 
1  Chltty's  Pleading,  235; 

By  section  2,  art.  73,  of  the  Code,  It  is  pro- 
vided that  whatever  facts  are  necessary  to 
constitute  the  ground  of  action,  defense,  or 
reply,  as  the  case  may  be,  shall  be  stated  In 
the  pleading,  and  nothing  more.  And  by 
section  3,  art.  75,  of  the. Code  it  is  further 
provided  that  any  declaration  which  con- 
tains a  plain  stat«nent  of  the  facts  neces- 
sary to  constitute  a  ground  of  action  shall  be 
sufficient,  and  any  plea  necessary  to  form  a 
legal  defense  shall  be  suffldent  without  ref- 
erence to  mere  form. 

The  suit  in  this  case  is  an  action,  brought 
under  article  67  of  the  Code  to  recover  dam- 
ages and  compensation  for  the  death  of  the 
Infant  daughter  of  the  equitable  plaintiff, 
caused  by  the  wrongful  act  and  negligence 
of  the  defendant  as  set  forth  In  the  dec- 
laration. 

[2]  The  declaration.  It  will  be  seen  upon 
examination,  contains  the  necessary  facts  to 
constitute  a  ground  of  action  and  to  meet 
the  legal  requirements  of  this  form  of  ac- 
tion. Its  substantial  averments  are  as  fol- 
lows: That  on  or  about  the  20th  of  June, 
1916,  the  defendant,  a  body  corporate,  was 
by  Its  agents  and  servants  operating  a  mo- 
tor truck  on  Baltimore  street,  near  High 
street,  In  the  dty  of  Baltimore,  and  the 
agents  and  servants  of  the  defendant  then 
and  there  negligently  and  carelessly  caused 
the  motor  truck  to  run  Into  and  against  the 
Infant,  thereby  inflicting  upon  her  serious 
injuries,  which  caused  her  death,  and  that 
the  injuries  and  her  death  were  directly 
caused  by  the  negligence  and  carelessness  of 
the  agents  and  servants  of  the  defendant  in 
charge  of  the  operation  of  the  motor  truck, 
without  negligence  and  carelessness  on  the 
part  of  the  Infant  diredly  contributing  there- 
to, and  thereby  the  mother  of  the  equitable 
plaintiff  has  been  and  will  be  deprived  of  the 
services,  labor,  and  assistance  of  the  child, 
to  which  she  was  legally  entitled,  and  that 
the  mother  was  also  obliged  to  expend  a  sum 
of  money  for  the  burial  of  the  infant  chUd, 
and  was  thereby  also  caused  other  finandal 
loss  and  damage. 
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While  this  declaration  contained  all  the 
essential  and  legal  requitements  necessary 
to  constitiite  a  good  canse  or  ground  of  ac- 
tion, there  was  filed,  with  it  a  bill  of  particu- 
lars informing  the  defendant  of  the  precise 
natnre  and  extent  of  the  suit  It  states  that 
the  snlt  was  brought  by  the  mother  of  the 
deceased,  whose  father  was  dead,  to  recover 
compensation  for  damages,  privations,  and 
losses  resulting  to  her  by  reason  of  the  death 
of  her  chUd,  which  was  caused  by  the  neg- 
ligence and  carelessness  of  the  defendant's 
agents  and  servants.  The  death  occurred  on 
the  23d  day  of  June,  1916,  and  was  caused 
by  Injuries  sustained  by  her  through  the 
carelessness  and  negligence  of  the  agents 
and  servants  of  the  defendant  engaged  in 
operating  a  motor  truck  on  Baltimore  street 
near  High  street  In  the  city  of  Baltimore, 
state  of  Maryland,  the  motor  truck  having 
been  negligently  and  carelessly  caused  by 
tbe  agents  and  servants  of  the  defendant  to 
nm  Into  and  against  the  Infant,  who  was  at 
tbe  time  within  a  few  days  of  the  age  of 
seven  years;  that  Tlorence  DenowltCh  was 
at  the  time  in  good  health,  and  was  living 
with  the  equitable  plaintiff,  who,  by  reason 
of  the  wrongful  act,  neglect,  and  default  of 
tbe  defendant,  has  been  deprived  of  the  sup- 
port, maintenance,  services,  care,  and  at- 
tention of  the  Infant  The  amount  of  com- 
pensation claimed  is  the  sum  of  $10,000. 

There  can  be  no  doubt,  we  think,  that  the 
declaration  sufficiently  sets  forth  the  neces- 
sary facts  to  constitute  a  ground  of  action, 
both  under  the  rules  of  pleading  and  Code, 
art  75,  SS  2  and  3,  and  the  court  below  was 
entirely  right  In  overruling  the  demurrer, 
with  leave  to  plead.  East  Brooklyn  Co.  v. 
Xndllng,  96  Md.  390,  54  Atl.  1S2;  P.,  B.  & 
W.  Ry.  v.  Allen,  102  Md.  110,  62  Atl.  246; 
1  Chltty's  PI.  225,  233 ;  American  Pav.  Co. 
V.  Davis,  127  Md.  480,  96  Atl.  623;  Phelps 
V.  Howard  County,  117  Md.  175,  82  Atl. 
1058. 

At  tbe  trial  of  the  case  the  defendant,  at 
the  close  of  the  testimony,  noted  one  excep- 
tion, and  that  was  to  the  ruling  of  the  court 
in  refusing  to  grant  its  third,  fourth,  and 
fifth  prayers.  These  instructions  were  de- 
ninrrers  to  the  evidence,  and  in  the  view  we 
take  of  the  case  there  was  sufficient  evidence 
to  take  the  case  to  the  Jury,  and  they  were 
properly  refused. 

[3]  The  law  Is  well  settled  In  this  state,  in 
cases  of  this  character,  that  the  court  has  no 
power  to  decide  upon  the  comparative  weight 
of  evidence,  but  that  is  a  question  exclusively 
for  tbe  Jury.  If  there  is  any  evidence  com- 
petent, pertinent,  or  of  a  probative  force  to 
ropport  the  plaintiffs  case,  or  tending  to  sus- 
tsln  the  claim,  the  weight  and  value  of  such 
•▼Idence  mast  be  left  for  the  consideration  of 
♦i»  Jury.  Jones  v.  Jones,  45  Md.  154;  Balto. 
Elevator  Co.  v.  Neal,  65  Md.  438,  5  Atl.  338 ; 
Bnrke  v.  M.  &  C.  C.  of  Balto.,  127  Md.  560, 
W  ."VH.  693. 

10?  A.— 7 


In  tbe  case  at  bar  some  of  the  material 
facts  are  not  onlj-  left  by  the  evidence  In  dis- 
pute, but  the  plaintiff 's  testimony  and  that  on 
the  part  of  the  defendant  are  in  conflict  and 
at  variance  as  to  many  of  the  particulars  and 
the  location  of  the  accident. 

The  unfortunate  accident  which  caused  the 
child's  death  occurred  on  East  Baltimore 
street  between  High  and  Albemarle  streets, 
while  she  was  attempting  to  cross  Baltimore 
street  to  reach  her  home  on  the  north  side 
of  that  street  Baltimore  street.  It  is  stated, 
at  the  place  of  the  accident  is  about  40  feet 
wide  from  curb  to  curb,  and  there  are  double 
street  car  tracks  upon  It,  the  north  tracks  be- 
ing used  by  west-bound  cars,  and  the  south 
tracks  by  east-bound  cars.  She  was  struck 
by  a  motor  truck  belonging  to  the  defendant 
after  she  had  crossed  the  south  and  the  north 
car  tracks  and  had  reached  the  curb,  near 
the  pavement  of  the  street. 

It  Is  admitted  in  the  defendant's  brief  that 
the  plaintiff's  testimony  presents  one  expla- 
nation of  what  occurred  at  the  time  of  the 
accident,  and  the  defendant's  another. 

The  theory  of  the  plaintiff's  case  is  that  the 
child  had  crossed  both  tracks  and  was  within 
a  few  feet  of  the  north  curb,  when  the  course 
of  the  motor  truck  was  negligently  permitted 
to  skid  or  swerve  from  the  north-bound  track 
to  the  north  curb,  and  that  this  change  of 
course,  without  the  blowing  of  any  horn  or 
the  giving  of  any  signal,  prevented  the  child 
from  reaching  the  north  curb  before  the  front 
wheel  of  tbe  motor  truck  struck  her. 

The  defendant's  theory  of  the  accident  is 
stated  In  Its  brief  to  be  that  there  were  two 
electric  cars  going  east  on  Baltimore  street  at 
the  time,  one  discharging  passengers  Just 
west  of  High  street,  and  the  other  approach- 
ing it  from  the  rear;  that  the  child  ran  be- 
tween them;  at  the  same  time  the  defend- 
ant's truck  was  passing  west  on  the  north 
side  of  the  cars ;  that  the  chauffeur  saw  the 
child,  then  only  four  feet  distant  from  him, 
as  she  came  from  between  the  cars ;  that  to 
avoid  the  child  he  quickly  swerved  the  car  to 
the  right  and  ran  the  right  front  wheel  into 
the  curb,  and  that  she  ran  Into  the  side  of 
the  car,  striking  the  battery  box,  and  fell  to 
the  street  near  the  left  rear  of  the  truck 
wheel. 

[4]  Without  stopping  to  dwell  upon  the  tes- 
timony or  stating  it  in  detail,  it  Is  suffldent 
to  say  that  it  is  utterly  and  irreconcilably  in 
conflict  The  plaintiff's  testimony,  if  believed, 
tends  to  sustain  and  support  the  plaintiff's 
case,  while  the  testimony  upon  the  part  of  the 
defendant  is  In  conflict,  and  tends  to  show 
that  the  deceased  was  guilty  of  cdntributory 
negligence. 

It  Is  well  settled  upon  all  the  authorities 
that,  where  such  conflict  occurs  and  exists  as 
in  this  case,  a  question  is  presented  falling 
exclusively  within  the  province  of  the  Jury  to 
decide,  and  It  is  not  for  the  court  to  pass  up- 
on the  credibility  of  the  witnesses,  nor  to  de- 
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termine  and  cbaracterlze  the  quality  or  the 
value  o(  the  evidence,  as  a  matter  of  law. 

There  was  no  exception  to  the  granting  of 
the  plalntifTa  three  prayers,  and  these,  with 
the  defendant's  sixth,  seventh,  and  eighth 
granted  prayers,  submitted  the  law  of  the 
case  upon  negligence  and  contributory  negli- 
gence. Winner  v.  Linton,  120  Md.  281,  87  Atl. 
674;  Havermale  V.  Houck,  122  Md.  83,  89  Atl. 
314;  Fletcher  v.  Dixon,  107  Md.  425,  68  Atl. 
875;  Schler  v.  Wehner,  116  Md.  554,  82  Atl. 
976,  Ann.  Cas.  1913C,  1053. 

Finding  no  error  in  the  rulings  of  the  court, 
and  as  the  case  was  properly  submitted  to  the 
Jury,  the  Judgment  will  be  affirmed. 

Judgment  affirmed,  with  costs. 


HEDRICK  V.  MARKHAM.     (No.  103.) 
(Court  of  Appeals  of  Maryland.    Jan.  16,  1918.) 

1.  Attachment  «=>1  —  Xecessitt  fob  Com- 
pliance WITH  Statutes. 

Attachment  is  regulated  by  statute,  and  can 
uDly  be  maintained  by  a  eubstantial  compliance 
with  the  statutes. 

2.  Attachment  «=»120— Issuance  or  Warr— 
FlMNG  OF  Pboof. 

While  the  voucher  and  evidence  of  debt  is 
required  by  Code  Pub.  Civ.  Laws,  art.  9,  {  4, 
in  attachment,  where  an  itemized  account  with 
uU  debits  and  credits  is  filed  along  with  a  con- 
tract, and  supported  by  an  affidavit,  there  is 
sufficient  evidence  shown  to  support  the  writ; 
it  not  being  necessary  to  submit  all  of  the  evi- 
dence that  the  plaintiff  might  have. 

3.  Attachment  <S=107  —  Cektaiwtt  as  to 
Amount  op  Indebtedness. 

Where  a  filed  account  and  contract  showed 
on  tbelr  face  the  specific,  liquidated,  and  ascer- 
tained indebtedness  sued  for,  there  was  a  sub- 
stantial compliance  with  Code  Pub.  Civ.  X/aws. 
art  9,  {  4,  requiring  on  application  for  attach- 
ment that  the  amount  be  shown. 

4.  Attachment  *=9227— Successive  Attach- 
ments—Dissolution AS  Bab. 

That  attachment  was  had  in  another  court, 
and  was  dissolved,  is  not  ground  for  quashing 
attachment,  under  Code  Pub.  Civ.  Laws,  art. 
9,  i  45,  providing  plaintiff  may  have  more  than 
one  attachment  to  be  laid  in  the  hands  of  differ- 
ent persons  or  levied  upon  other  property,  pro- 
vided that  but  one  satisfaction  of  the  debt  or 
demand  shall  be  made. 

Appeal  from  Superior  Court  of  Baltimore 
City;  John  J.  Dobler,  Judge. 

"To  be  oflJelally  reported." 

Attachment  proceedings  by  Charles  F. 
Markham  against  Jesse  W.  Hedrick.  From 
an  order  overruling  his  motion  to  quash  the 
writ,  the  defendant  appeals.  Order  affirmed, 
and  cause  remanded. 

Argued  before  BOXD,  C.  J.,  and  BRISCOE, 
BURKB,  THOMAS,  PATTISON,  URNER, 
STOCKBRIDGE,  and  CONSTABLE,  JJ. 

John  S.  Toung  and  James  J.  Archer,  both 
of  Bel  Air  (E.  H.  Young,  of  Baltimore,  on  the 
brief),  for  appellant.  Clifton  S.  Brown,  of 
Baltimore  (Augustin  J.  Qulnn,  of  Baltimore, 
on  the  brief);  for  appellee. 

BRISCOE,  J.  The  appellee  sued  out  an  at- 
tachment  on   the   27th   of  April,   1917,   in 


the  superior  court  of  Baltimore  dty,  against 
the  appellant,  a  nonresident  of  the  state,  and 
it  was  laid  in  the  hands  of  the  National 
Bank  of  Baltimore  as.  garnishee,  and  the 
bank  was  summoned.  On  the  Ist  of  May, 
1917,  the  absent  defendant  appeared  and  filed 
a  petition,  under  section  20  of  art  9  of  the 
Code,  for  an  Immediate  return  of  the  writ 
before  the  return  day,  so  as  to  permit  a  mo- 
tion by  him  to  quash  and  set  aside  the  at- 
tachment and  for  an  immediate  hearing  of 
the  case.  The  prayer  of  the  petition  was 
granted,  and  on  the  3d  of  May,  1917,  the  de- 
fendant filed  a  motion  to  quash,  alleging  and 
urging  six  reasons  in  support  of  the  motion. 
Upon  a  bearing  by  the  court  below  the  motion 
to  quash  was  overruled,  and  from  this  order 
so  entered,  tta^  defendant  has  appealed. 

The  first  and  fifth  grounds  relied  upon  In 
the  court  below  have  been  abandoned  in  this 
court  The  remaining  four  assigned  in  the 
motion  and  relied  upon  here  are:  First,  be- 
cause the  voucher  annexed  to  the  affidavit 
is  not  a  sufficient  cause  of  action;  second, 
because  no  sufficient  short  note  was  filed  with 
the  attachment ;  third,  because  the  claim  or 
cause  of  action  stated  and  set  out  in  the  an- 
nexed voucher  and  affidavit  is  for  unliquidat- 
ed damages ;  and,  fourth,  because  there  was 
then  pending  In  the  circuit  court  for  Harford 
county,  by  this  plaintiff  against  the  defendant, 
a  similar  attachment  proceeding  for  the  same 
cause  of  action,  to  which  he  was  duly  sum- 
moned, and  to  which  he  appeared  in  the  short 
note  case,  filed  approved  bond,  and  the  court 
on  motion  dissolved  the  attachment. 

[1]  The  proceeding  by  way  of  attachment 
against  a  nonresident  debtor  is  in  this  state 
regulated  and  governed  by  statute.  The  Ju- 
risdiction of  the  court,  in  such  cases,  is  held 
to  be  special  and  limited,  and  it  is  a  proceed- 
ing that  can  only  be  maintained  by  a  sub- 
stantial compliance  with  the  provisions  and 
the  requirements  of  the  statute  under  which 
it  is  authorized.  2  Poe's  PI.  &  Pr..  502; 
Franklin  v.  Claflin,  49  Md.  24;  Evesson  y. 
Selby,  32  Md.  340;  Mears  v.  Adreon,  31  Md. 
229;  Tonn  y.  Collins,  116  Md.  62,  81  AU.  219. 
By  section  4  of  article  9  of  the  Code  It  is 
provided : 

"No  attachment  shall  issue  (except  as  here- 
inafter mentioned),  unless  there  be  an  aflidavit 
that  the  debtor  is  bona  fide  indebted  to  the  credi- 
tor in  the  sum  of ,  over  and  above  all  dis- 
counts; and  at  the  time  of  making  the  affidavit 
the  creditor  shall  produce  the  bond,  account  or 
other  evidences  of  debt,  by  which  the  said  debtor 
is  so  indebted;  and  shall  also  make  affidavit 
that  he  knows,  or  is  credibly  informed  and 
verily  believes,  that  the  said  debtor  is  not  a 
citizen  of  this  state,  and  that  he  doth  not  re- 
side therein;  or  if  the  said  debtor  resides  in 
this  state,  that  he  doth  know,  or  is  credibly 
informed  and  verily  believes,  that  the  said 
debtor  hath  absconded." 

In  the  present  case  the  attachment  suit 
was  brought  to  recover  the  sum  of  16389.25, 
being  an  alleged  balance  due  and  owing  ttom 
the  defendant  to  the  plaintiff  on  an  account 
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and  contract  produced  and  exhibited;  tbe 
items,  deMts,  and  credits  being  set  forth  in 
tbe  account  and  on  the  contract  by  which  the 
defendant  is  alleged  to  be  so  indebted.  The 
short  note  is  in  the  usual  form,  and  declares 
upon  the  common  counts  in  assumpsit.  The 
affidavit  required  by  the  statute  is  in  proper 
form,  and  contaiqa  the  Jurisdictional  arer- 
ments  as  a  basis  for  the  action. 

The  first  objection  raised  by  the  appellant's 
motion  is  that  the  voucher  annexed  to  the  af- 
fidavit is  not  a  sufficient  cause  of  action. 

[1]  While  the  Toudier  and  evidence  of  debt 
is  required  by  the  statute  to  be  produced, 
and  must  be  annexed  to  the  affidavit,  it  is 
well  settled  that  if  the  bond,  account,  or  oth- 
er evidence  of  debt  so  annexed,  show  a  prima 
fade  case  of  Indebtedness  from  the  defend- 
ant to  the  plaintiff,  it  will  be  a  sufficient  ba- 
sis for  the  attachment.  A  creditor  is  not  re- 
quired to  produce  all  his  proofs  of  the  in- 
debtedness, but  it  is  sufficient  if  he  flies  his 
cause  of  action  and  this  shows  on  its  face  the 
specLflc,  liquidated,  and  ascertained  debt  sued 
for.  In  White  v.  Solomonsky,  30  Md.  585,  it 
is  said  the  creditor  was  not  requited  to  pro- 
duce all  tbe  evidence  which  might  be  used 
before  the  court  to  establish  the  debt  and  to 
entitle  him  to  Judgment  It  requires  not  the 
production  of  the  testimony  qua  testlmouy 
by  which  the  claim  is  to  be  established,  but 
the  cause  of  action,  etc.  Dawson  v.  Brown 
&  Co.,  12  Gill  &  J.  53 ;  Lee  v.  Tinges,  7  Md. 
215;  Summers  v.  Oberndorf,  73  Md.  312,  20 
AU.  1068. 

Tbe  account  which  is  filed  as  the  cause  of 
action  in  this  case  and  is  set  out  on  page  3 
of  the  record  is  certain  in  its  items  and  de- 
tails, and  contains  such  statements  as  make 
clear  to  the  defendant  what  is  the  real  na- 
ture and  character  of  the  claim.  A  specific 
and  definite  sum  of  money  is  set  forth  In 
each  item  of  the  account,  and  these  items 
show  and  give  sufficient  notice  of  the  claim 
and  charges  for  which  the  suit  is  brought. 
The  amount  due  for  each  of  the  items  is 
charged  in  the  account,  and  the  aggregate 
amount  of  the  debt  amounted  to  $13,165.  A 
particular  and  itemized  list  of  the  credits  are 
set  forth  in  tbe  account,  and,  deducting 
these,  left  a  balance  of  $5,389.25,  and  this  is 
the  daim  the  plaintiff  has  averred  by  affida- 
vit to  be  true  and  recoverable  in  this  case. 
As  the  account  and  contract  which  is  annex- 
ed to  tbe  affidavit  is  the  cause  of  action  in 
this  case,  and  as  it  shows  upon  its  face  the 
epeclfic,  liquidated,  and  ascertained  indebted- 
ness sued  for,  we  think  it  was  a  substantial 
compliance  with  the  statute,  and  sufficient  tp 
support  the  attachment  Cox  v.  Waters,  34 
Md.  461;  Stewart  v.  Eatz,  30  Md.  336; 
Burk  V.  Tinsley,  80  Md.  98,  30  Atl.  604; 
HinUey,  etc.,  on  Attachment  §{  32-42; 
Hodge  &  Mcl«ne  on  Attachment,  K  18-31. 

The  third  reason  assigned,  that  no  short 
note  was  filed  with  the  attachment,  is  mani- 


festly not  tenable.  At  the  time  the  attach- 
ment was  Issued,  it  appears  that  a  declara- 
tion In  assumpsit  containing  the  common 
counts  was  filed.  The  short  note  is  In  prop- 
er form,  and  contains  a  subB''antial  state- 
ment of  the  plalntifTs  claim  and  cause  of  ac- 
tion. Spear  v.  Griffin,  23  Md.  429;  Randle 
V.  Mellen,  67  Md.  181,  8  Atl.  673. 

[3]  The  defendant's  fourth  objection  that 
the  plalntifTs  claim  is  for  unliquidated  dam- 
ages and  cannot  be  recovered  in  this  form  of 
action  is  answered  by  what  we  said  in  dis- 
posing of  ttie  first  contention.  The  law  Is 
well  settled,  as  stated  by  Mr.  Poe  in  his 
work  on  Pleading,  i  509,  in  attadunent  cas- 
es, that  the  cause  of  action  may  arise  ex 
contractu,  and  may  be  either  for  a  fixed  and 
definite  amount,  or  for  damages  already  liq- 
uidated and  ascertained  or  easily  capable  of 
being  ascertained  by  a  certain  measure  or 
standard  afforded  by  the  contract  Itself,  or 
it  may  be  ex  contractu  for  unliquidated  dam- 
ages, or  for  wrongs  Independent  of  contract. 
In  the  case  at  bar,  the  cause  of  action  shows 
a  fixed,  definite,  and  ascertained  indebted- 
ness from  the  defendant  to  the  plaintiff,  and 
under  the  authorities  this  was  a  sufficient 
basis  to  support  the  attachment  suit  Downs 
V.  Baltimore  City,  111  Md.  674,  76  Att  861, 
41  L.  B.  A.  (N.  S.)  255,  19  Ann.  Cas.  644; 
Dlrlckson  v.  ShoweU,  79  Md.  49,  28  Atl.  896 ; 
Orient  Mut.  Ins.  Co.  v.  Andrews,  66  Md.  371, 
7  AU.  693 ;  De  Bebian  v.  Gola,  64  Md.  262, 
21  Atl.  275;  Warren  Bros.  v.  Kendrlck  et 
al.,  113  Md.  608,  77  Atl.  847, 140  Am.  St.  Rep. 
446;  Bartlett  v.  Wilbur,  68  Md.  485;  Tonn 
V.  Collina,  U6  Md.  54,  81  AtL  219. 

[4]  As  to  the  sixth  objection,  we  need  only 
say  that  section  45  of  article  8  of  the  Code 
provides  that  the  plaintiff  may  have  more 
than  one  attachment  or  Tvrlt  of  attachment 
to  be  laid  in  the  bands  of  different  persons 
or  levied  upon  other  property,  provided  that 
but  one  satisfaction  of  the  debt  or  demand 
shall  be  made.  We  discover  nothing  in  this 
objection  that  would  defeat  the  plaintiff's 
right  of  action.  Brunsman  v.  Crook,  130  Md. 
664, 101  Atl.  1019. 

For  the  reasons  stated,  we  are  of  opinion 
that  the  motion  to  quash  the  attachment  In 
this  case  was  properly  overruled.  The  order 
will  therefore  be  affirmed,  and  the  cause  will 
be  remanded,  that  a  trial  may  be  had. 

Order  affirmed,  and  cause  remanded  for 
further  proceedings,  with  costs. 


BEALL,  Sheriff,  v.  STATE  ex  reL  JENKINS. 

(No.  113.) 
(Court  of  Appeals  of  Maryland.    Dec.  22, 1917.) 

1.  Statutes  <S=248.  —  Emebgenct  Clause  — 
constitutionalitt. 
Const  art  16,  f  1,  as  to  referendum  provides 
that  the  article  shall  be  self-executing.  Section 
2  provides  that  no  law  riiall  take  effect  until 
tbe  1st  day  of  June  next  after  the  session,  un- 
less an  emergency  is  dedared  and  the  law  is 
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passed  by  a  three-fifths  vote,  and  that  an  emer- 
gency  law  shall  stand  repealed  30  days  after 
having  been  rejected  by  a  majority  of  the  elec- 
tors, provided  that  no  measure  creating  or  abol- 
ishing any  office  or  changing  salary,  etc.,  shall 
be  enacted  as  an  emergency  law.  The  third, 
fourth,  and  fifth  sections  provide  the  mode  of 
referendum.  Section  6  provides  that  no  law  li- 
censing, regulating,  prohibiting,  or  submitting 
to  local  option  tile  manufacture  of  malt  or  spir- 
ituous liquors  shall  be  referred  or  repealed  un- 
der this  article.  Acts  1917,  c.  13,  is  entitled 
"An  act  to  prohibit  the  manufacture,  sale,  giv- 
ing away  or  otherwise  disposing  of,  transporta- 
tion, solicitation  of  (vders  for  intoxicating  liq- 
uors for  beverage  purposes  within  the  limits  of 
Prince  George's  county,"  etc.,  while  section  19 
thereof  declares  that  the  act  shall  go  into  effect 
from  the  date  of  its  passage.  Held,  that  Const, 
art.  16,  did  not  apply  to  the  act.  the  general  lan- 
guage implied  in  sections  1  and  2  being  limited 
by  the  following  provisions,  so  that  section  19 
01  the  act  was  fully  authorized  by  CJonst  art.  3, 
I  31,  providing  that  no  law  shall  take  effect  on- 
til  the  1st  day  of  June  next  after  the  session  at 
which  it  may  be  passed,  unless  it  be  otherwise 
declared. 

2.   CONSTITUTIOWAL    LaW     «-»16  —  CONBTITTJ- 

TioN— OosarBucnoif. 
A   constitution   should    be  construed    as   a 
whole,  and  no  part  thereof  rejected  or  disregard- 
ed as  inopportune,  unless  there  be  some  reason 
to  the  contrary. 
8.  Constitutional  Law  ^ss>1Z  —  Conbtitx;- 

TION— CONSTBUCnON. 

In  seeking  the  particular  meaning  of  a  con- 
stitutional provision  or  article,  it  must  be  ex- 
amined in  the  light  of  its  origin,  the  purpose  it 
was  intended  to  serve,  as  well  as  the  evils  it  was 
intended  or  supposed  to  I'emedy. 

4.  Statuteb  <8=»35%— "Referendum." 

The  "referendum,  broadly  speaking,  is  the 
reservation  by  the  people  of  a  state  or  local 
subdivision  thereof  of  the  right  to  have  submit- 
ted for  their  approval  or  rejection,  under  cer- 
tain prescribed  conditions,  any  law  or  part  of  a 
law  passed  by  the  lawmaking  body. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Referendum.] 

5.  Ck)NSTrrcnoNAi,  Law  «=»26  — Constitu- 
tion—Constbtjction. 

It  is  an  acknowledged  rule  in  the  construc- 
tion of  a  constitution  that  exceptions  from  its 
power  are  limitations  upon  the  power. 

Appeal  from  Circuit  Court,  Prince  George's 
County;    B.  Harris  Camalier,  Judge. 

Proceeding  in  habeas  corpus  by  the  State, 
on  the  relation  of  Lewis  C.  Jenkins,  against 
W.  Wesley  Beall,  sheriff.  The  district  court 
made  an  order  discharging  relator,  which  de- 
dsioii  was  brought  to  the  Court  of  Appeals 
for  review,  pursuant  to  Code  Pub.  Civ.  Laws, 
art  42,  S  17.    Order  reversed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  PATTISON,  URXER,  and  STOCK- 
BRIDGE,  JJ. 

S.  Marvin  Peach,  State's  Atty.,  of  ITpper 
Marlboro,  and  Ogle  Marbury,  Asst  Atty. 
Gen.  (Albert  C.  Ritchie,  Atty.  Gen.,  on  the 
brief),  for  appellant.  George  Weems  Wil- 
liams, of  Baltimore,  and  L.  Allison  Wilmer, 
of  Leonardtown  (Robert  W.  Wells,  of  Wash- 
ington, D.  C,  on  the  brief),  for  appellee. 

BURKE,  J.  Lewis  C.  Jenkins  was  brought 
before   a   justice  of   the   peace   for   Prince 


George's  county  on  or  about  th6  29t]i  day  of 
November,  1917,  charged  on  the  oath  of  B. 
Fulton  Gates  with  keeping  and  selling  and 
having  in  bis  possession,  in  his  place  of  busi- 
ness located  in  Prince  George's  county,  intox- 
icating liquors,  contrary  to  and  in  violation 
of  the  provisions  of  chapter  13  of  the  Acts 
of  the  Extraordinary  Session  of  the  General 
Assembly  of  Maryland,  which  convened  at 
the  city  of  Annapolis  on  the  12tb  day  of 
June,  1917.  He  declined  to  give  bail,  and 
was  committed  by  said  justice  to  the  sheriff 
of  Prince  George's  county  for  the  action  of 
the  circuit  court  for  that  county  at  its  next 
ensuing  term.  An  application  for  a  writ  of 
habeas  corpus  was  made  to  Hon.  B.  Harris 
Camalier,  an  associate  judge  of  tlie  Seventli 
judicial  circuit,  and  the  writ  was  issued.  In 
obedience  to  the  mandate  ot  the  writ  the 
sheriff  of  Prince  George's  county  produced 
the  body  of  Lewis  C.  Jenkins  before  Judge 
Camalier  at  the  courthouse  in  Leonardtown, 
Md.,  on  December '3,  1917,  at  3  o'clock  p.  m. 
together  with  the  commitment  under  which 
he  was  detained.  The  matter  of  the  applica- 
tion was  then  heard,  and,  after  full  argu- 
ment by  counsel  representing  the  state  and 
the  said  Jenkins,  the  judge  announced  that 
he  would  bold  the  matter  under  consideration 
until  December  6,  1917,  and  directed  the 
sheriff  to  produce  the  relator  at  the  court- 
house in  Leonardtown  on  that  day.  Briefs, 
of  counsel  were  filed  with  the  judge  under 
leave  granted.  The  sheriff  produced  the  re- 
lator at  the  time  and  place  directed,  and  the 
judge  then  and  there,  after  filing  a  careful 
and  well-consldered  opinion,  held  that  the 
said  Lewis  C.  Jenkins  was  unlawfully  detain- 
ed in  the  custody  of  the  sheriff,  and  ordered 
that  he  be  forthwith  discharged.  It  is  dis- 
closed by  the  opinion  filed  that  Judge  Cama- 
lier held  that  section  19  of  the  act,  which 
provided  that  it  should  go  into  effect  from 
the  date  of  its  passage,  was  unconstitutional 
and  void,  and  that  the  act  could  not  In  any 
event  take  effect  imtil  June  1,  1918,  and 
that,  since  Jenkins  was  held  under  a  com- 
mitment charging  him  with  a  violation  of  the 
provisions  of  an  act  which  was  not  then  in 
force,  he  was  detained  without  warrant  of 
law  and  should  be  discharged.  It  is  provid- 
ed by  section  17,  art.  42,  of  the  Code : 

"Whenever  any  court  in  this  state  having  ju- 
risdiction in  the  premises,  other  than  the  Court 
of  Appeals,  or  when  any  judge  of  any  court  in 
this  state  having  jurisdiction  in  the  premises 
shall  release  or  discharge  any  person  brought 
before  such  court  or  judge,  under  the  writ  of 
habeas  corpus,  charged  with  the  violation  of  the 
provisions  of  any  act  of  assembly  of  this  state, 
or  section  thereof,  or  of  any  article  or  section 
of  the  Code  of  Public  General  Laws  or  Public 
Local  Laws  of  this  state,  upon  the  ground,  or 
for  the  reason,  that  such  act  of  assembly,  or  sec- 
tion thereof,  or  such  article  or  section  of  the 
Code  of  PuWic  General  Laws  or  Public  Local 
Laws  is  unconstitutional  and  void,  in  whole  or 
in  part,  because  contrary  to  the  Constitution  or 
Bill  of  Rights  of  this  state,  or  because  contrary 
to  the  Constitution  of  the  United  States,  it  shall 
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be  the  duty  of  the  said  court  or  jndge  ordering 
such  release  or  discharge  for  said  cause  to  re- 
duce his  opinion  to  writing  within  five  days  aft- 
er ordering  said  release  or  discharge,  and  to 
transmit  the  original  papers  in  said  case,  to- 
gether with  a  copy  of  its  or  his  order  of  release 
or  disdiarge,  ana  of  his  said  opinion,  under  his 
hand  and  seal,  to  the  clerk  of  the  Court  of  Ap- 
peals ;  and  it  shall  be  the  duty  of  said  court  to 
consider  the  papers  so  transmitted  to  its  said 
clerk,  incladinf;  said  order  of  release  or  dis- 
diarge,  and  said  opinion,  at  the  earliest  practi- 
cable period,  after  the  receipt  thereof  by  its  said 
derk,  and  to  give  its  opinion  in  writing  upon 
the  case  so  presented;  and  the  said  opinion  so 
pven  shall  have  and  possess  the  same  author- 
ity as  if  the  same  was  filed  in  a  case  formally 
heard  and  determined  in  said  court  on  appeal. 

The  question  of  the  constitutionality  Tel 
iMm  of  the  section  of  tbe  act  mentioned  is 
properly  before  us.  State  t.  Glenn,  54  Md. 
572. 

[1]  Tlie  act  Is  enUtled  "An  act  to  prohibit 
the  manufacture,  sale,  giving  away  or  other- 
wise disposing  of,  transportation,  solicitation 
of  orders  for  intoxicating  liquors  for  bever- 
age purposes  within  the  limits  of  Prince 
George's  county;  for  the  enforcement  of  such 
prohibition;  and  repealing  all  laws  incon- 
sistent herewith,"  and  it  contains  the  follow- 
ing recital : 

"Whereas,  experience  has  shown  that  prohi- 
bition is  the  best  policy  for  the  territory  in  and 
around  forts,  arsenals,  navy  yards,  munition 
plants  and  seat  of  national  government  during 
war,  and,  owing  to  the  close  proximity  of  the 
District  of  Columbia,  the  seat  of  our  national 
government,  as  w:ell  as  the  location  of  ftiany 
torts  which  will  be  greatly  injured  by  the  con- 
tinned  sale  of  "liquor  in  Prince  George's  county 
when  all  other  territory  adjacent  and  contiguous 
to  tlie  IMstrict  of  Columbia  and  close  to  forts 
and  training  camps  wUl  be  under  prohibition  on 
and  after  NoTember  1,  1917,  therefore,  this  bill 
is  introduced  and  passed  as  an  emergency  war 
measure." 

The  act  was  approved  June  28,  1917. 

It  is  unnecessary  to  tbe  consideration  of 
the  questions  before  us  to  examine  the  sever- 
al sections  of  the  act,  which  is  a  stringent 
one,  and  contains  provisions  and  means  well 
adapted  to  accomplish  the  object  declared  in 
its  title.    Section  17  declares : 

"That  tUs  entire  act  shall  be  deemed  an  exer- 
cise of  the  police  powers  of  the  state  for  the 
protection  oi  public  health,  peace,  morals  and 
safety,  and  all  its  provisions  shall  be  liberally 
construed  for  the  attainment  of  that  purpose. 

The  reasons  which  led  the  learned  Judge 
to  hold  the  section  of  the  act  mentioned  un- 
constitutional were:  First,  that  the  act  was 
passed  imder  the  provisions  of  article  16  of 
the  C<x>stltntlon,  and  since  it  did  not  "con- 
tain a  section  declaring  such  law  an  emer- 
gency law  and  necessary  for  tbe  immediate 
preservation  of  tbe  public  health  and  safety, 
and  passed  upon  a  yea  and  nay  vote  suiv 
ported  by  three-fifths  of  all  tbe  members 
elected  to  each  of  the  two  houses  of  tbe  Gen- 
eral Assembly,"  section  19,  which  declared 
that  tbe  law  should  go  into  effect  firom  tbe 
date  of  its  passage,  was  a  plain  violation  of 
that  provision  of  tbe  Constitution,  and  was 
therefore  void;  and,  secondly,  that  tbe  effect 
of  the  law  was  to  abolish  tbe  board  of  liquw 


license  commissioners  for  I'riDce  George's 
county,  or  to  change  the  duties  of  said  offi- 
cers, and  therefore  tbe  attempt  to  make  tbe 
act  go  into  effect  from  tbe  date  of  its  passage 
was  nugatory  and  void,  because  that  was  for- 
bidden by  that  provision  of  article  16  of  tb^ 
Constitution,  which  provides  that: 

"No  measure  nrcatiag  or  abolisliing  any  office, 
or  changing  the  salary,  term  or  duty  tff  any  of- 
ficer, or  granting  any  franchise  or  special  priv- 
ilege, or  creating  any  vested  right,  or  interest, 
shall  be  enacted  as  an  emergency  law." 

It  Is  provided  by  section  31,  art.  3,  of  tbe 

Constitution  that: 

"No  law  passed  by  the  General  Assembly 
shall  take  effect,  until  the  first  day  of  June, 
next  after  the  session,  at  which  it  may  be  pass- 
ed, unless  it  be  otherwise  expressly  declared 
therein." 

Judge  Camaller  held  that  section  31,  art. 
3,  was  super.«ieded  by  article  16  of  the  Con- 
stitution, and  therefore  "this  class  of  legis- 
lation could  not  be  supported"  by  the  above 
quoted  section.  It  may  well  be  admitted  that 
section  31,  art.  3,  of  the  Constitution  lias  been 
modified  in  important  partictilars,  but  we 
cannot  agree  to  the  proposition  that  it  has 
been  repealed  or  wholly  suspended  by  article 
16.  It  was  not  expressly  repealed  by  that  ar- 
ticle, and  it  is  not  declared  therein  that  it 
was  tbe  purpose  of  the  Legislature  that  the 
new  article  be  substituted  for  and  in  lieu  of 
It.  It  is  not  mentioned  or  referred  to  in  ar- 
ticle 16,  and  it  wo'uld  be  reasonable  to  sup- 
pose that  if  tbe  General  Assembly  had  in- 
tended to  abrogate  or  wholly  suspend  it  some 
mention  would  have  been  made  of  that  fact. 
But  the  act  (chapter  673  of  the  Acts  of  1914) 
which  submitted  tbe  proposed  article  to  the 
vote  of  the  legal  and  qualified  voters  of  tbe 
state  does  not  profess  to  abrogate  or  repeal 
any  provision  of  the  Constitution.  It  was  de- 
clared to  be  "an  Act  to  amend  tbe  Constitu- 
tion *  *  *  by  adding  thereto  a  new  ar- 
ticle to  be  entitled  'Article  XVI,'  providing 
for  Tbe  Referendum',"  and  tbe  first  section 
of  the  act  provides  for  the  submission  to  tbe 
voters  of  "tbe  following  new  and  additional 
article  to  be  known  as. 'Article  XVI,'  title, 
'The  Keferendum'." 

We  are  not  called  upon  to  point  out  the 
particular  classes  of  laws  which  are  still  sub- 
ject to  the  provisions  of  section  .31  of  article 
3.  We  confine  ourselves  to  the  question, 
which,  as  we  conceive  it,  lies  at  the  basis  of 
tbe  whole  controversy  in  this  case.  That 
question  is  one  of  constitutional  construc- 
ticm,  and  is  this:  Was  the  act  of  1917,  chap- 
ter 13,  passed  under  article  16  and  subject  to 
Its  provisions,  or  does  it  belong  to  that  class 
of  legislation  to  which  tb€!  article  does  not 
apply?  If  It  belongs  to  tbe  latter  character 
of  legislation,  we  think  it  is  subject  to  the 
provisions  of  section  31,  article  3,  and  is  not 
invalid  for  the  reasons  urged  against  it,  for 
In  that  case  there  is  no  Inconsistency  be- 
tween the  two  provisions  of  tbe  Constitution 
under  consideration  in  this  case. 
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The  first  and  second  sections  of  article  16, 
entitled  "l^e  Referendum,"  are  as  follows: 

"Section  1.  (a)  The  people  reserve  to  them- 
selves power  known  as  the  referendum,  by  pe- 
tition to  have  submitted  to  the  registered  vot- 
ers of  the  state,  to  approve  or  reject  at  the 
polls,  any  act,  or  part  of  any  act  of  the  Gen- 
eral Assembly,  if  approvAJ  by  the  Governor,  or, 
if  passed  by  the  General  Assembly  over  the 
veto  of  the  Governor; 

(b)  The  provisions  of  this  article  shall  be 
self-executing;  provided  that  additional  legis- 
lation in  furtherance  thereof  and  not  in  con- 
flict therewith  may  be  enacted. 

"Sec-  2.  No  law  enacted  b^  the  General  As- 
sembly shall  take  effect  until  the  first  day  of 
June  next  after  the  session  at  which  it  may  be 
passed,  unless  it  contain  a  section  declaring 
such  law  an  emergency  law  and  necessary  for 
the  immediate  preservation  of  the  public  health 
or  safety,  and  passed  upon  a  yea  and  nay  vote 
supported  by  three-fifths  of  all  the  members 
ele<^ed  to  each  of  the  two  houses  of  the  Gen- 
eral Assembly;  provided,  however,  that  said 
period  of  suspension  may  be  extended  as  pro- 
vided in  section  3  (b)  hereof.  If  before  said 
first  day  of  June  there  shall  have  been  filed 
with  the  secretary  of  the  state  a  petition  to 
refer  to  a  vote  of  the  people  any  law  or  part 
of  a  law  capable  of  referendum,  as  in  this 
article  provided,  the  same  shall  be  referred  by 
the  secretary  of  state  to  such  vote,  and  shall 
not  become  a  law  or  take  effect  until  thirty 
days  after  its  approval  by  a  majority  of  the 
electors  voting  thereon  at  the  next  ensuing 
election  held  throughout  the  state  for  members 
of  the  House  of  Representatives  of  the  United 
States.  An  emergency  law  shall  remain  in 
force  notwithstanding  such  petition,  but  shall 
stand  repealed  thirty  days  after  having  been 
rejected  by  a  majority  of  the  qualified  electors 
voting  thereon ;  provided,  however,  that  no 
measure  creating  or  abolishing  any  office,  or 
changing  the  salary,  term  or  duty  of  any  oflS- 
cer,  or  granting  any  franchise  or  special  priv- 
ilege, or  creating  any  vested  right  or  interest, 
shall  be  enacted  as  an  emergency  Inw.  Xo 
law  making  any  appropriation  for  maintaining 
the  state  government,  or  for  maintaining  or 
aiding  an^  public  institution,  not  exceeding  the 
next  previous  appropriation  for  the  same  pur- 
pose, shall  be  siniject  to  rejection  or  repeal  un- 
der this  section.  The  increase  in  any  such  ap- 
propriation for  maintaining  or  aiding  any  pub- 
lic institution  shall  only  take  effect  as  in  the 
case  of  other  laws,  and  such  increase  or  any 
part  thereof  specified  in  the  petition,  may  be  re- 
ferred to  a  vote  of  the  people  upon  petition." 

The  third,  fourth,  and  fifth  sections  pro- 
vide the  mode  and  means  by  which  the  ref- 
erendum may  be  put  into  effect.  The  sixth 
section  provides  that: 

"No  law  or  constitutional  amendment  licens- 
ing, regulating,  prohibiting,  or  submitting  to 
local  option  the  manufacture  or  sale  of  malt  or 
spirituous  liquors  shall  be  referred-,  or  repealed 
under  any  act  under  the  provisions  of  this  arti- 
cle." 

[2,  3]  It  is  a  familiar  principle  In  the  con- 
struction of  a  constitution  that  the  construc- 
tion should  be  upon  the  whole  Instrument,' 
and  effect  given  to  every  part  of  it,  If  that 
be  possible,  and  that,  unless  there  be  some 
reason  to  the  contrary,  no  part  of  the  funda- 
mental law  should  be  disregarded,  or  reject- 
ed as  inoperative.  In  seeking  for  the  mean- 
ing of  a  particular  provision  or  article,  it 
must  be  examined  in  the  light  of  its  origin, 
the  purpose  it  was  intended  to  serve,  as 
well  as  the  evUa  it  was  intended  or  supposed 


to  remedy.  It  has  been  well  said  that  a  ▼ery 
useful  key  to  the  construction  of  a  statute  or 
a  constitution  is  to  Inquire,  What  were  the 
evils  to  be  removed,  and  what  remedy  did 
the  new  instrument  propose?  and  that,  when 
any  question  arises  requiring  a  judicial  con- 
struction of  any  of  Its  clauses,  it  Is  Impor- 
tant to  go  back  and  ascertain  the  evil  that 
was  Intended  to  be  remedied.  When  article 
16  is  examined  In  the  light  of  this  accepted 
principle  It  Is  not  difficult  to  ascertain  Its 
moaning  and  its  limitations.  F^om  the  es- 
tablishment of  the  first  Ctonstitution  of  Mary- 
land— and  it  might  be  said  before  that  date 
— until  the  adoption  of  this  article  Its  peo- 
ple had  lived  under  a  well-recognized  form  of 
representative  self-government.  This  princi- 
ple of  representation  had  its  beginning  in  the 
early  legal  Institutions  of  England,  and  was 
brought  to  America  by  the  colonists.  It  was 
incorporated  in  the  governmental  systems  of 
all  the  colonies,  and  subsequently  found  its 
way  Into  the  Constitutions  of  the  respective 
states,  as  well  as  into  the  Constitution  of  the 
United  States.  It  was  for  many  years  look- 
ed upon  as  one  of  the  great  principles  of 
popular  government,  and  as  necessary  and 
Indispensable  for  the  preservation  of  civil 
order  and  popular  liberty.  After  the  close  of 
the  Civil  War  great  abuses  began  to  creep 
into  legislation  and  into  the  administration 
of  the  nntiojial  and  state  governments.  Their 
greatest  expansion  and  evil  Influences  were 
more  marked,  perhaps,  between  the  years  1880 
and  1000.  They  were  alleged  to  have  grown 
out  of  the  control  by  corrupt  methods  of 
legislation  and  administration  by  great  cor- 
porations and  a  group  of  Individuals  In  each 
state-  who  had  taken  into  their  hands  the 
machinery  of  each  of  the  great  x)olitical 
parties.  In  this  way  and  by  these  methods 
it  was  charged  that  the  government,  in  all 
its  departments,  was  prostituted  to  corrupt 
and  selfish  purposes.  To  remedy  these  evils 
it  was  proposed  by  some  to  abolish  the  prin- 
ciple of  representation,  and  to  Introduce  the 
principle  of  direct  legislation  by  the  people; 
by  others  to  modify  the  principle  of  represen- 
tation by  Incorporating  Into  the  organic  law 
the  referendum,  together  with  certain  other 
plans  with  which  we  are  not  here  concerned. 
These  proiK>saIs  promised  much,  and  found 
favor  with  a  number  of  states  which  have 
adopted  thera  In  their  organic  law. 

[4]  The  referendum,  broadly  speaking,  la 
the  reservation  by  the  people  of  a  state,  or 
local  subdivision  thereof,  of  the  right  to  have 
submitted  for  their  approval  or  rejection, 
under  certain  prescribed  conditions,  any  law 
or  part  of  a  law  passed  by  the  lawmaking 
body.  It  was  designed  as  a  modlQcation  of 
or  as  a  supplement  to  the  principle  of  rep- 
resentation with  which  we  had  long  been 
famUiar,  and  It  was  claimed  for  It  that  It 
would  prevent  the  reoccurrence  of  many  of 
the  abuses  to  which  we  have  referred.  This 
is  the  new  instrument  of  government,  which 
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in  a  modified  form,  Is  Ingrafted  on  the  Con- 
<titutlou  of  this  state  by  article  16.  We  say 
ID  a  modified  form,  because  the  broad  and 
general  terms  of  the  first  section  of  the  arti- 
cle are  restrained  and  limited  by  subsequent 
provlaions.  There  are  exceptions,  notably 
those  onbraced  In  the  sixth  section,  which 
indicate  clearly  that  it  was  Qot  Intended 
tliat  the  provlsioDs  of  the  article  should  ap- 
ply to  all  legislation. 

[t]  It  Is  an  acknowledged  rule  In  the  con- 
struction of  a  constitution  that  exceptions 
from  its  iiower  are  limitations  upon  the  pow- 
er, and  It  woald  be  useless  to  declare  certain 
exceptions  to  tlie  general  and  unrestricted 
terms  of  the  first  section,  If  the  excepted  cas- 
es are  not  to  be  recognized  as  removed  from 
the  operation  of  the  proTlsions  of  the  arti- 
cle. It  appears  to  us  to  be  manifest  that 
none  of  the  provisions  of  article  16  was  in- 
tended to  -apply  to  the  class  of  legislation 
dealt  with  in  the  act  of  1917,  chapter  13. 
This  legislation  Is  expressly  taken  out  of  its 
provisions,  and  the  general  language  employ- 
ed in  sections  1  and  2  must  be  limited  and 
understood  to  apply  wily  to  such  legislation 
as  may  be  capable  of  referendum  under  the 
article.  The  section  of  the  article  which 
declared  that  it  should  go  into  effect  from 
the  date  of  its  passage  was  fully 'authorized 
by  section  31,  article  3,  which,  as  to  this  class 
of  legislation,  remains  in  full  force  and  ef- 
fect 

The  other  objection,  stated  in  the  early 
part  of  this  opinion,  to  the  validity  of  the 
act  is  based  upon  the  assumption  that  it  was 
passed  under  article  16.  Inasmuch  as  we 
have  held  that  the  act  was  not  passed  under 
that  article,  this  objection  must  fall,  as  it  is 
not  claimed,  and  we  do  not  find,  that  it  vio- 
lates any  other  provision  of  the  Constitution. 

We  have  not  thought  it  necessary  to  sup- 
port this  opinion  by  quoting  from  adjudicat- 
ed cases  in  this  and  other  states  statements 
of  the  principles  by  which  the  courts  must 
be  controlled  in  the  decisions  of  questions 
like  the  one  before  us.  Those  principles  are 
veil  understood,  and  have  been  announced 
and  applied  in  many  cases  in  this  court, 
among  the  more  recent  of  which  are  Bonsai 
V.  Tellott,  100  Md.  481,  80  Atl.  693,  69  L.  R. 
A.  914;  McCurdy  v.  Jessop,  126  Md.  318,  95 
AU.  37;  Painter  v.  Mattfeldt,  119  Md.  466,  87 
Atl.  413.  In  Grouse  v.  State,  130  Md.  364, 
100  AtL  361,  this  court  adopted  the  following 
principle  of  constmction  announced  in  Peo- 
ple V.  HcBrlde,  234  IlL  146,  84  N.  B.  866,  123 
Am.  St  Rep.  82,  14  Ann.  Cas.  994: 


"The  rule  of  law  is  that  an  investigation  like 
this,  concerning  the  constitutionality  of  an  act 
of  the  Legialature,  begins  with  the  presamp- 
tion  that  tiie  act  is  valid.  All  donbts  or  un- 
certainties;  arising  either  from  the  language  of 
the  Constitution  or  the  act,  must  be  resolved 
in  favor  of  the  validity  of  the  act,  and  the  court 
will  only  assume  to  declare  it  void  in  case  of 
a  clear  conflict  with  the  Constitution.  ,  The 
dut^  of  the  court  is  to  so  construe  acts  of  the 
Legislature  «s  to  uphold  their  constitutionality 
and  validity,  if  it  can  reasonably  be  done,  and 
if  their  construction  is  donbtfnl,  the  doubt  will 
be  resolved  in  favor  of  the  law." 

In  Cooley  <mi  Ccmstitutional  Limitations 
(3d  Ed.)  Tp.  *57,  the  rule  to  be  applied  is  thus 
stated: 

"Every  such  instrument  is  adopted  as  a 
whole,  and  a  clause  which,  standing  by  itself, 
might  seem  of  doubtful  import  may  yet  be  made 
plain  by  comparison  with  other  clauses  or  por- 
tions of  the  same  law.  It  is  therefore  a  rule 
of  construction  that  the  whole  is  to  be  ex- 
amined with  a  view  to  arriving  at  the  true  in- 
tention of  each  part;  and  ttus  Sir  Edward 
Coke  regards  the  most  natural  and  genuine 
method  of  expounding  a  statutes  'If  any  sec- 
tion [of  law]  be  intricate,  obscure,  or  doubtful, 
the  proper  mode  of  discovering  its  tme  meaning 
is  b^  comparing  it  with  the  other  sections,  and 
finding  out  the  sense  of  one  clause  by  the  words 
or  obvious  intent  of  another.'  And  in  making 
this  comparison  it  is  not  to  be  supposed  that 
any  words  have  been  employed  without  occa- 
sion, or  without  intent  that  they'  should  have 
effect  as  part  of  the  law.  The  rule  applicable 
here  is  that  effect  is  to  be  given,  if  possible, 
to  the  whole  instrument,  ana  to  every  section 
and  clause.  If  different  portions  seem  to  con- 
flict, the  courts  must  liarmoniae  them,  if  prac- 
ticable, and  lean  in  favor  of  a  cmistruction 
which  will  render'  every  word  operative,  rather 
than  one  which  may  make  some  idle  and  nuga- 
tory. This  rule  is  especially  appUeaUe  to  writ- 
ten constitutions,  in  which  the  people  will  be 
presumed  to  have  expressed  themselves  in  care- 
ful and  measured  terms,  corresponding  with 
the  immense  importance  of  the  powers  delegat- 
ed, leaving  as  litUe  as  possible  to  imnlicatioo.- 
It  is  scarcely  conceivable  that  a  case  can  arise 
where  a  court  would  be  Justifiable  in  declaring 
any  portion  of  a  written  constitution  nugatory 
because  of  ambiguity.  One  part  may  quali^ 
another  so  as  to  restrict  its  operation,  or  ap- 
ply it  otherwise  than  the  natural  construction 
would  require  if  it  stood  by  itself;  but  one 
part  is  not  to  be  allowed  to  defeat  another, 
if  by  any  reasonable  construction  the  two  can 
be  made  to  stand  together." 

It  follows  from  the  construction  we  have 
placed  upon  article  16— a  construction  based 
upon  the  rules  announced  in  the  authorities 
cited — that  Judge  Camaller  was  in  error  in 
holding  that  the  relator,  Lewis  G.  Jenkins, 
was  unlawfully  detained  In  the  custody  of 
the  sheriff  of  Prince  George's  county  under 
the  commitment  referred  to,  and  in  ordering 
his  discharge,  and  therefore  the  order  of  dis- 
charge must  be  reversed;  and  it  is  so  ordered. 

Order  reversed. 
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.LXON  et  ux.  T.  MAYOB  AND  COMMON 

COUNCIL  OF  HYATTSVILLE. 

(No.  84.) 

(Court  of  Appeals  of  Maryland.    Jan.  16,  1018.) 

1.  MuNiciPAi,    CoBPORXTioNS    ®=>588  —  Im- 
provements —  Wkonqful    Assessment  — 

Measube  of  Dahaoes  —  Mental  Suffeh- 

INO. 
Damages  for  wrongfully  advertising  proper- 
ty for  sale  to  pay  a  special  assessment  alleged 
to  have  been  wrongfully  levied  will  not  be  given 
for  mere  inconvenience,  annoyance,  or  suspense 
of  mind,  unless  it  is  wanton  and  produces  ac- 
tual injury. 

2.  Municipal   Cobfobations   ^=>588  —  lu- 

PBOVEMENTS  —  WBONOFDI.      ASSESSMENT  — 

Dauaoe. 

There  can  be  no  recovery  for  damages  from 
an  alleged  wrongful  advertisement  of  property 
for  sale  to  pay  a  sewer  assessment  made  by  a 
cit^  if  the  assessment  was  valid  and  was  un- 
paid, where  the  declaration  treats  the  advertise- 
ment as  wrongful  because  the  assessment  was 
wrongful  and  not  because  of  wrongful  method 
of  enforcement. 

8.  MUNICIPAI/  (JOBPOKATIONS  $=>460(1) — SPE- 
CIAL Assessments — Powebs. 
tiaws  1908,  c.  79,  {  15,  authorizing  exten- 
sion of  sewers  and  assessing  upon  the  abutting 
land  the  cost  thereof,  authorizes  an  assessment 
upon  abutting  land  whether  upon  front  linear 
feet  or  not,  so  that  the  mere  fact  that  a  town 
departed  from  its  custom  of  assessing  only  front 
linear  feet  did  not  show  that  the  assessment  was 
wrongful. 

4.  Municipal  Cobfobations  <a=»588  —  Spe- 
cial Assessment— WBONGruLLT  Advebtis- 
INO  Pbopebty  fob  Salb>— Liability. 
The  owner  of  property  abutting  the  street  in 
which  a  sewer  is  laid  cannot  have  damages  for 
alleged  wrongful  advertising  of  the  property  for 
sale,  where  he  bases  his  claim  on  alleged  inva- 
lidi^  of  the  assessment,  although  a  suit  to  set 
it  aside  was  pending  when   the  advertisement 
was  made,  which  suit  terminated  in  favor  of 
the  assessment. 

Appeal  from  CJlrcult  Court,  Prince  Oeorge's 
County. 

Action  by  Wallace  C.  Lyon  and  wife 
against  the  Mayor  and  Common  Council  of 
HyattsvlUe.  Demurrer  was  sustained  to  the 
declaration,  and  judgment  entered  for  de- 
fendant, and  plaintiffs  appeal.    Affirmed. 

Submitted  before  BOYD,  C.  J.,  and  BBI8- 
C!OE,  BUBKB,  THOMAS,  PATTISON,  UBN- 
BB,  STOCKBBIDGB,  and  CONSTABLE,  JJ. 

Clayton  B.  Bmlg,  of  Washington,  D.  C, 
for  appellants.  Vincent  A.  Sheehy,  of  Wash- 
ington, D.  C,  for  appellee. 

PATTISON,  J.  In  this  case  the  demurrer 
to  the  appellant's  declaration  was  sustained, 
and  a  judgment  entered  for  defendant's  cost. 
It  is  from  that  judgment  this  appeal  is 
taken. 

The  declaration  states  that  the  appellants, 
husband  and  wife,  were  the  "joint  and  equal 
owners"  of  a  lot  of  land  In  HyattsvlUe,  Md., 
and  that  some  time  prior  to  the  13th  day  of 
September,  1913,  they  had  a  "plat  and  plan" 
made  of  this  lot  by  which  It  was  divided  into 
a  number  of  lots.    Two  of  these,  by  said  plat, 


'  abutted  on  Maryland  avenue,  but  none  of 
them  fronted  on  said  avenue.  On  the  above- 
named  date  an  ordinance  was  passed  provid- 
ing for  the  construction  of  a  sewer  In  Mary- 
land avenue,  and  so  far  as  we  can  gather 
from  the  allegations  of  the  narr.,  which  are 
very  indefinitely  stated,  the  owners  of  land 
upon  said  avenue  were  by  said  ordinance  as- 
sessed for  the  construction  of  said  sewer. 

The  provisions  of  the  ordinance  are  not 
stated  in  the  declaration,  nor  is  the  ordinance 
before  us,  but  in  this  connection  the  declara- 
tion alleges: 

"That  under  the  practice  in  force  in  defend- 
ants' collection  of  assessments  •  •  •  only 
the  front  linear  portion  of  said  lots  was  assess- 
ed for  such  improvements,  and  not  the  abutting 
sides  nor  rear  of  said  lots;  that  the  lots  ad- 
joining •  ♦  •  had  been  assessed  only  for 
the  frontage  resting  on  Carroll  avenue,  and  not 
the  abutting  side  on  Maryland  avenue,  so  that 
the  assessment  and  collection  of  said  assess- 
ment made  against  the  plaintiffs  was  a  discrimi- 
nation and  an  unlawful  act  and  not  contemplat- 
ed by  said  ordinance,  and  that  the  defendant 
without  legal  authority  and  without  right,  and 
through  a  mistake  of  fact  assessed  all  of  said 
lot,  •  •  •  and  demanded  of  the  plaintiffs 
and  either  of  them  the  sum  of  $269.38,  with  in- 
terest and  cost  aggregating  $276.77,  under  the 
pretense  that  said  ordinance  *  •  *  provides 
for  said  assessment  of  said  lot  and  premises; 
that  in  truth  and  fact  said  lot  had  been  sub- 
divided so  'that  only  two  small  lots  •  *  • 
abutted  on  said  Maryland  avenu6,  no  part  of 
which  was  legally  and  properly  assessable. 

"That  because  of  the  refusal  and  failure  of 
the  plaintiffs  to  pay  said  sum  of  $269.38, 
*  *  *  the  said  assessment  having  been  unlaw- 
ful and  contrary  to  the  true  intent  and  meaning 
of  said  ordinance,  the  defendants  •  •  •  pub- 
lished an  advertisement^  offering  the  home  and 
residence  and  all  of  said  lot  *  *  *  for  sale 
at  public  auction,  in  a  certain  newspaper  pub- 
lished and  circulated  in  the  vicinity  of  the  town 
of  Hyattsville,  and  the  place  of  residence  of  the 
plaintiffs  for  many  years'  standing,  and  that 
the  publication  and  circulation  of  said  newspa- 
per and  proposed  auction  sale  of  the  plaintiffs' 
home  and  place  of  residence  greatly  Injured  and 
humiliated  and  deprived  the  plaintiffs  of  the 
good  credit  and  high  esteem  in  wiiich  all  per- 
sons held  and  believed  the  plaintiffs  entitled  ta 

"That  by  *  •  •  assessing  said  tract  wrong- 
fully *  •  *  and  demanding  from  the  plain- 
tiffs the  said  sum  of  $269.38,  and  by  the  adver- 
tisement of  the  sale  of  the  plaintiffs'  home  and 
residence,  •  ♦  ♦  and  circulating  said  publi- 
cation among  those  who  had  long  highly  respect- 
ed the  said  plaintiffs,  these  plaintiffs  have  been 
injured  and  damaged  in  the  sum  of  $5,000." 

'nie  declaration  then  states: 
That  persons  called  at  the  home  of  the  plain- 
tiffs, while  said  advertisement  was  bein^  pub- 
lished and  circulated,  and  asked  permission  to 
examine  the  same,  saying  that  they  had  seen  the 
advertisement  and  were  desirons  to  purchase 
said  premises  at  said  sale.  "That  because  of 
said  persons  calling  to  examine  and  inspect 
said  premises,  •  •  •  and  because  of  said  ad- 
vertisement •  •  •  and  the  wrongful  unlaw- 
ful assessment,  *  •  *  they  have  suffered  and 
been  damaged  in  the  sum  of  $5,000,  because  of 
loss  of  credit  and  respect  on  the  part  of  those 
who  have  known  them  and  been  associated  with 
them  for  many  years.  That  the  said  plaintiffs, 
and  each  of  them,  had  maintained  a  high  stand- 
ard of  respect  and  unsullied  honor  and  good 
credit  among  all  such  persons,  and  so  continued. 
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np  to  tbe  time  of  the  publication  and  circulation 
of  said  advertisement.  That  said  advertisement 
took  place  long  prior  to  tbe  limit  allowed  these 
plainuffs  in  their  suit  pending  in  this  honorable 
court,  and  before  the  final  termination  of  said 
proceedings  in  which  these  plaintiffs  sought  to 
annul  said  assessment  as  illegal  and  void. 

"Wherefore  the  plaintiffs,  and  each  of  them, 
claim  damages  from  tbe  defendant  for  said 
wrongful  assessment  of  said  home  and  premises, 
and  the  collection  of  the  said  assessment  and 
the  publication  and  circulation  of  said  auction 
sale  of  aai4  premises  hereinbefore  set  forth,  to 
the  great  injury  and  damage  of  the  plaintiffs  in 
the  sum  of  $5,000,  besides  cost" 

The  declaration  Is  very  Inartlficlally  drawn 
and  Is  obscure  In  Its  meaning;  but  so  far 
as  we  can  gather  from  tbe  language  used.  It 
states.  In  substance^  that  the  assessment 
against  the  plaintifTs  was  wrongfully  made 
under  the  ordinance,  assigning  as  their  rea- 
son therefor  that,  although  the  lot  of  land 
upon  whlidi  the  assessment  was  made  abat- 
ted  on  Miaryland  avenue.  It  did  not,  upon 
the  plat  made  by  them,  front  on  said  avenue, 
and  therefore  was  not  subject  to  the  pro- 
visions of  the  ordinance,  for  "under  the 
practice  In  force  In  defendant's  collection  of 
assessment  of  such  moneys,  only  the  front 
linear  portion  of  said  lots  was  assessed  for 
such  Improvements,  and  not  the  abutting 
side  nor  rear  of  said  lots."  That  the  plain- 
tlfCs,  when  called  upon,  refused  to  pay  said 
assessment,  and  the  property  of  the  plain- 
tiffs,  Indnding  th^r  home,  was  advertised 
for  sale  at  public  auction  to  enforce  the 
payment  of  the  assessment,  and  that  per- 
sons, seeing  the  advertisement,  called  at 
the  home  of  the  plaintiffs  to  examine  and 
Inqjtect  tbe  premises,  saying  that  they  de- 
sired to  pnrcoase  the  property;  and  that, 
because  of  said  assessment,  the  demand  for 
Its  payment,  and  tbe  advertisement  of  the 
property  for  sale  at  piubllc  auction,  resulting 
In  persons  calling  upon  the  plalntlfFs  at 
tbeir  borne  and  asking  to  be  permitted  to 
examine  and  Inspect  the  premises  with  a 
view  of  becoming  purchaser  at  such  sale, 
humiliated  tbe  plaintiffs,  and  deprived  them 
of  their  good  credit  and  tbe  high  esteem 
in  which  th^  were  held,  by  those  who 
knew  them.  In  consequence  of  which  they 
have  been  Injnred  and  damaged  In  tbe 
sum  of  $5,000.  It  will  be  seen  that  the 
validity  of  the  ordinance  is  not  attacked  by 
the  declaration,  but  the  complaint  of  the 
plaintiffs  is  that  the  assessment  was  wrong- 
fully made  under  the  ordinance  for  the  rea- 
son stated  above. 

[1]  Tbe  mere  assessment  and  demand  for 
Its  paym«it  could  not  have  had  the  effect 
of  humiliating  the  plaintiffs  or  of  depriving 
them  of  the  high  esteem  in  which  they  were 
held  by  their  neigbbors.  If  humiliated  at  all, 
or  deprived  of  their  good  credit,  the  cause 
therefor  must  be  found  In  the  advertisement, 
resulting  as  they  allege  in  persons  calling 
at  their  home  wishing  to  examine  and  inspect 
tbe  premises.  There  Is  a  great  conflict  of 
aatborlty  as  to  when  damages  may  be  recov- 


ered for  mental  suffering  consisting  in  a 
sense  of  wrong  or  insult,  indignity,  humilia- 
tion, or  injury  to  the  feelings  (see  8  K.  C. 
L.  78,  and  the  notes  thereto)  but  it  may  be 
generally  stated  that  damages  will  not  be 
given  for  mere  Inconvenience,  annoyance,  or 
suspense  of  mind,  unless  it  be  wanton  and 
produces  injury. 

Persons  visiting  the  home  of  the  plaintiffs, 
asking  permission  to  examine  the  premises, 
may  have  been  an  annoyance  or  an  Inconven- 
ience to  tbe  plaintiffs,  but  whether  such  vis- 
its, when  not  produced  by  the  wanton  acts 
or  conduct  of  the  defendant,  caused  such 
injury  to  the  feelings  to  entitle  tbe  plain- 
tiffs to  recover,  11  defendant  was  otherwise 
liable,  is  Indeed  very  Questionable.  In  dis- 
posing of  the  appeal,  however,  we  need  not 
decide  this  question,  or  enter  Into  a  general 
discussion  of  the  law  In  relation  to  the 
rights  of  parties  to  recover  for  Injured  feel- 
ings. 

[2]  The  declaration  treats  the  advertise- 
ment as  wrongful,  because  of  tbe  alleged 
wrongful  assessment,  and  not  because  the  or- 
dinance does  not  provide  for  such  method  of 
enforcing  the  payment  of  the  assessment. 
If  the  assessment  was  valid,  then  the  adver- 
tisement, in  consequence  of  which  the  plain- 
tiffs claim  to  have  suffered  an  Injury  to 
their  feelings.  Is  to  be  treated  as  valid,  and 
no  recovery  can  be  bad. 

[3]  It  is  true  the  declaration  alleges  that  tbe 
assessment  was  wrongful  and  unlawful,  but 
in  doing  so  the  plaintiffs  assigned  a  specific 
reason  therefor,  which,  in  substance,  is  that 
the  defendant  in  this  case  has  not  followed  the 
practice  adopted  by  them  in  other  cases  un- 
der this  or  similar  ordlnancea  It  is  upon 
such  ground  that  the  general  allegation  is 
made  that  the  assessment  was  wrongfully 
and  unlawfully  made.  The  fact  that  tbe  de- 
fendant did  not  follow  the  practice  hitherto 
adopted  and  followed  in  other  cases,  under 
this  or  similar  ordinances,  does  not  show 
that  the  assessment  made  in  this  case  was 
wrongfully  made.  As  we  have  said,  the  pro- 
visions of  tbe  ordinance  of  which  it  is  claim- 
ed that  the  defendant  wrongfully  acted  in 
making  said  a&sessment  are  not  in  the  dec- 
laration, nor  are  they  before  us,  but  the 
statute  (Acts  1908,  c.  79,  S  15)  provides  that: 

"The  mayor  and  common  council  shall  have 
authority  to  extend  the  water  mains  and  sewers 
as  the  interest  of  the  town,  from  time  to  time 
in  its  opinion  demand  assessing  upon  the  land 
abutting  such  extensions  the  cost  thereof,  which 
assessment  shall  be  a  lien  upon  such  abutting 
property,  to  be  assessed  at  such  time  as  the 
mayor  and  common  council  may  determine,  and 
to  be  collected  from  the  owners  of  said  abutting 
property." 

[4]  It  will  be  seen  that  tbe  act  authorizes 
the  assessment  ot  property  abutting  upon  tbe 
street  in  wbldi  tbe  sewer  Is  to  be  laid,  and 
does  not  confine  tbe  defendant  to  tbe  passage 
of  ordinances  assessing  only  property  front- 
ing on  such  street.  It  should  appear  from 
the  facts  alleged  in  the  declaration  that  tbe 
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assessment  was  null  and  void;  otherwise 
there  was  nothing  to  prevent  the  defendant, 
so  far  as  the  narr.  discloses,  from  proceed- 
ing by  advertteement  to  enforce  the  collec- 
tion of  tb*  assessment.  The  allegation  that 
the  assessment  was  unlawful  because  incon- 
sistent with  the  previous  practice  of  the 
defendant  in  such  cases  Is  not  a  suffldent 
allegation  of  its  invalidity.  And  we  may 
further  add  that  the  plaintiffs  not  only  fail- 
ed to  make  this  essential  allegation,  but  In 
the  declaration  It  Is  said  "that  said  advertise- 
ment took  place  long  prior  to  the  limit  allow- 
ed these  plaintiffs,  in  their  suit  pending  In 
this  honorable  court,  and  before  the  final 
termination  of  said  proceedings  In  which 
these  plaintiffs  sought  to  annul  said  assess- 
ment as  Illegal  and  void."!  In  this  statement 
the  plaintiffs  disclose  theffact  that  proceed- 
ings had  been  filed  s&eklng  to  set  aside  and 
annul  said  assessment  because  Illegal  and 
void,  but  failed  to  state  the  result  of  such 
proceedings,  although  they  had  been  termi- 
nated in  the  court  below  at  the  time  of  the 
filing  of  this  declaration,  on  July  17,  1916, 
and  the  order  of  that  court,  sustaining  the 
validity  of  the  assessment,  afllrmed  by  this 
court  In  Lyon  v.  Mayor  and  Common  Council 
of  Hyattsville,  125  Md.  306,  93  Atl.  919,  Ann. 
Gas.  1916E,  765,  In  an  opinion  written  by 
the  present  Chief  Justice.  It  Is  clear  to  us 
upon  the  facts  alleged  In  the  declaration  that 
the   plaintiffs    are   not   entitled   to   recover. 

Other  objections  were  urged  against  the 
sufficiency  of  the  declaration  but  we  need  not 
refer  to,  discuss,  or  pass  upon  the  same, 

Tte  Judgment  of  the  court  below  will  be 
affirmed. 

Judgment  affirmed,  with  costs  to  the  ap- 
pellee; 


PITTSBUKGH  RYS.  CO.  et  al.  v.  BOROUGH 
OF  CARRICK  et  al. 

(Supreme  Court  of  Pennsylvtmia.     Jan.  7, 
1918.) 

1.  Eqtjitt   $=>85— Lacbes — States. 

Laches   may   be  imputed    to   the  common- 
wealth as  well  as  to  an  individual. 

2.  Equity   «=s>85— Laches— Municipai,   Cob- 

POHATIONS. 

Laches  may  be  imputed  to  a  municipality. 

8.  Stbekt  Railboads  €=322(3) Rights  in 

Stkeets— Acquiescence. 
That  a  borough  made  no  effort  for  12  years 
to  question  a  street  railway's  right  to  occupy  the 
highway  formerly  located  in  a  township  from 
which  the  borough  had  been  set  off  was  strong 
evidence  of  the  borough's  acquiescence  In  the 
street  railway's  claim  to  rightful  occupation. 

4.  Stbeet  Railboads  «s>24(1)  —  Rights  in 
Stbeet— Consent. 
The  manner  in  which  the  consent  of  a  town- 
ship is  given,  where  it  is  requisite,  is  not  im- 
portant if  fact  of  its  being  given  clearly  ap- 
pears, and  it  should  be  shown  by  means  of  a 
formal  resolution  duly  recorded  in  the  minutes 
of  the  meeting. 


5.  Stbeet  Railboads  e=»24(l)  —  Bights  iir 
Streets — Consent — Recobd. 

Where  the  consent  of  township  supervisors 
to  a  street  railroad's  rights  of  occupying  a 
street  was  evidenced  by  a  written  instrument 
duly  signed  and  recorded  by  them,  their  failure 
to  have  a  minute  of  the  transaction  entered  upon 
their  own  records  could  not  invalidate  the  con- 
sent. 

6.  Street  Railboads  €=24(1)— Consent  to 
Occupation  of  Street — Ratification. 

Even  where  the  consent  of  a  township  to  a 
street  railroad's  occupation  of  a  street  has  not 
been  obtained  in  advance,  as  it  should  have 
been,  there  may  be  a  subsequent  ratification. 

7.  Street  Railboads  €=928(4)  —  Rights  of 
Way — "Switch'"  fbom  Stbeet  to  Cab  Babn 
-"Siding" — "Turnout." 

Where  a  township  in  1890  granted  the  pred- 
ecessor of  complainant  street  railroad  the  right 
to  lay  "a  single  or  double  track  railway  with 
the  necessary  sidings,  turnouts,  and  switches," 
and  to  maintain  and  operate  sudi  railway  on  a 
certain  street  within  its  limits,  and  thereafter  a 
borough  was  created  out  of  the  township  includ- 
ing such  road  within  its  limits  and  the  company 
paved  part  of  the  street  on  either  side  of  its 
tracks,  it  had  the  right  to  lay  switches  wholly 
on  the  cartway  of  the  street  and  on  the  side- 
walk to  its  car  bam,  as  while  the  word  "switch" 
strictly  speaking  means  a  mechanical  arrange- 
ment of  movable  parts  of  rails  for  transferring 
cars  from  one  track  to  another,  it  is  also  synony- 
mous with  "siding"  and  "turnout,"  so  that  it 
might  enjoin  the  borough's  interference  with  such 
switches. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Switch; 
Turnout;    First  Series,   Siding.] 

8.  Street  Railroads  €=928<S)  —  Right  or 
Wat— Widening  of  Stbett. 

In  such  case  the  borough's  widening  of  the 
street  five  feet  on  each  side  made  such  addition- 
al part  of  the  highway  subject  to  the  use  of 
the  street  railroad,  which  in  recognition  of  snch 
fact  agreed  to  increase  the  proporti(»Bte  amount 
of  the  paving  which  it  should  do. 

9.  Strkkt  Railroads  <8=><i6,  57@)— Switches 
— CosaTRUCTiox. 

The  street  railway  in  laying  its  switch 
tracks  from  the  street  to  its  car  bams  should 
lay  them  so  as  to  cause  the  least  possible  incon- 
venience to  travel,  and  in  case  of  any  irrecon- 
cilable controversy  as  to  the  matter,  a  court  of 
equity  would  have  jurisdiction  to  determine  its 
reasonable  occupancy  of  the  street  under  the 
circumstances. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Bill  for  Injunction  by  the  Pittsburgh  Bail- 
ways  Company  and  others  against  the  Bor- 
ough of  Carrick  and  the  members  of  tho 
Borough  Council  to  restrain  the  Borough's 
interference  with  the  operations  of  complain- 
ant company  In  laying  switches  connecting 
its  tracks  In  the  highway  with  its  car  barn. 
From  a  decree  dismissing  the  bill,  plaintiffs 
appeal.  Reversed,  bill  reinstated,  and  record 
remitted,  with  directions  that  an  Injunction 
be  issued. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, MOSCHZISKER,  FRAZER.  and  WAL- 
LING, JJ. 

E.  W.  Smith  and  A.  W.  Robertson,  both  of 
Pittsburgh,  for  appellants.  John  C.  Bane 
and  William  M.  Ewlng,  both  of  PitUburgh. 
for  appellees. 
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POTTES,.  J.  This  was  a  bUl  In  «qulty 
filed  by  tbe  Pittsburgh  Batlways  Company, 
the  Consolidated  Traction  Company,  and 
the  Suburban  Rapid  Transit  Street  Railway 
Company,  against  the  borough  ot  Carrlck 
and  five  Individuals,  members  of  the  council 
of  that  borough,  for  the  purpose  of  prevent- 
ing the  defendants  from  interfering  with 
the  operations  of  the  railways  company  In 
laying  switches  connecting  Its  trades  In  the 
highway  with  Its  car  bam.  A  preliminary  tn> 
Junction  was  granted,  which,  upon  final  hear- 
lag  In  the  court  below,  was  dissolved,  and 
the  bill  dismissed.    PlkintlfTs  have  appealed. 

The  facts,  practically  undisputed,  appear 
In  the  findings  of  the  trial  Judge,  substantial- 
ly as  follows :  The  Suburban  Rapid  Transit 
Street  Railway  Company  was  incorporated 
on  September  28,  1886,  and  by  various  mer- 
gers and  leases  has  become  part  of  the  system 
of  the  Pittsburgh  Railways  Company,  and  is 
operated  by  It  By  an  agreement  in  1889, 
and  a  deed  in  1893,  the  Birmingham  & 
Brownsville  Macadamized  Turnpike  Road 
Company  granted  to  the  Suburban  Ra^d 
Transit  Orampany  a  right  of  way  for  a  street 
railway,  with  necessary  turnouts  and  switch- 
es,  on  its  turnpike  road,  which  It  <H>erated 
as  a  toll  road  in  Baldwin  township,  the  road 
being  of  the  width  of  SO  feet  On  Jane  17, 
1890,  the  two  supervisors  of  Baldwin  town- 
ship granted  to  the  street  railway  company 
the  right  to  lay  a  single  or  double  track  rail- 
way with  the  necessary  sidings,  turnouts, 
and  switches,  and  to  use  electricity  as  its 
motive  power,  and  to  put  up  such  poles  and 
wires  as  were  necessary  for  its  overhead 
system,  along  a  number  of  roads  in  the  town- 
ship, including  the  Brownsville  turnpike. 
The  Suburban  Rapid  Transit  Railway  Com- 
pany constructed  and  iterated  a  single  track 
street  railway  on  the  Brownsville  road  be- 
fore 1890,  wMcih  it  or  its  successors  after- 
wards converted  into  a  double  track  railway. 
The  borough  of  Carrlck  was  Incorporated  in 
1904  from  territory  in  that  part  of  the  town- 
ship of  Baldwin  through  which  the  Browns- 
ville road  ran,  and  this  road  thereupon  be- 
came a  street  of  the  borough.  In  1905  the 
borough  of  Carrlck  widened  the  BrownsvUle 
road  to  a  width  of  60  feet  by  adding  5  feet  to 
each  side,  and,  as  part  of  this  Improvement 
and  the  paving  of  the  street,  the  plaintiff 
paid  for  the  paving  of  the  tracks  and  3% 
feet  on  each  side,  at  a  cost  of  some  $30,000 
or  more.  When  the  borough  was  incorporat- 
ed the  railways  company  had  a  car  barn  in 
the  borough,  which  was  connected  by  switch- 
es with  its  tracks  on  the  street  Until  a 
short  time  ago,  the  plaintiff  company  has 
been  running  single  track  cars  upon  the  road 
in  question,  and  these  have  been  stored  \a  its 
car  bam.  The  management  lately  reached 
the  conclusion  that  it  would  be  wise  to  use 
larger  cars,  with  double  trades,  and,  there- 
fore, pnrdiased  a  number  of  such  cars,  thej 
being  more  economical  and  convenient  in  op- 
eration than  the  old  cars,  and  they  also  af- 


ford better  accommodations  to  the  public 
The  car  barn  now  in  use  is  not  adapted  for 
storing  cars  of  this  size,  and  the  building  and 
plot  of  ground  upon  which  it  is  erected  does 
not  afford  sufficient  space  to  store  as  many 
cars  of  the  large  type  as  the  company  wishes 
to  store  in  that  neighborhood.  The  plaintiff , 
company,  therefore,  recently  purchased  ad- 
ditional ground  at  the  southeast  corner  of 
Woodlawn  avenue  and  Brownsville  road  for 
the  purpose  of  building  a  new  car  barn  there- 
on. Thereafter  It  applied  to  the  council  of 
the  borough  of  Carrlck  for  permission  to  lay 
switches  from  the  tracks  on  the  Brownsville 
road,  across  the  pavement  into  this  lot  so 
purchased,  in  order  that  it  might  take  its 
cars  in  and  out  of  the  barn  which  it  propos- 
ed to  build;  but  this  permission  was  refused. 
Some  time  thereafter  application  was  made 
by  the  street  railway  company  to  the  burgess 
of  the  borough,  for  a  permit  to  lay  such 
tracks,  and  the  desired  permit  was  issued  By 
the  burgess.  Thereafter,  on  September  26, 
1916,  the  Pittsburgh  Railways  Company  at- 
tempted to  lay  switches  from  Its  tracks  to 
the  lot  In  question,  but  It  was  prevented  from 
doing  so  by  members  of  the  council,  and  by 
the  police  of  the  borough. 

[1-3]  It  clearly  appears  from  the  record 
that  in  1890  the  supervisors  of  Baldwin 
township  gave  to  the  street  railway  company 
their  written  consent  to  construct  or  lay  down 
on  the  road  "a  single  or  double  track  rail- 
way with  the  necessary  sidings,  turnouts, 
and  switches,  and  to  maintain,  operate,  and 
use  such  railway,"  during  the  term  of  the 
company's  charter,  and  it  further  appears 
that,  acting  under  the  consent  so  given,  the 
street  railway  company  constructed  Its  line 
of  railway  and  operated  it  on  the  highway 
then  in  the  township  of  Baldwin,  for  some 
14  years  prior  to  the  incorporation  of  the 
borough,  and  that  its  right  to  so  build  and 
operate  was  not  questioned  by  the  authori- 
ties of  the  borough  for  some  12  years  there- 
after, making  in  all  a  period  of  some  26 
years  of  unquestioned  use  of  the  highway  by 
the  street  railway  company.  If,  during  the 
14  years  that  the  territory  in  question  re- 
mained in  the  township,  the  right  of  the 
street  railway  to  occupy  the  highway  re- 
mained undiallenged,  it  is,  to  say  the  least, 
doubtful  whether  the  authorities  of  the  bor- 
ough, which  was  created  after  that  time,  had 
any  standing  which  would  properly  enable 
them  to  raise  the  question.  The  fact  that 
they  made  no  effort  to  do  so  for  12  years 
afterward  is  strong  evidence  of  acquiescence, 
upon  the  part  of  the  borough  authorities,  in 
the  claim  of  the  street  railway  to  rightful 
occupation  of  the  highway.  fLaches  may  be 
imputed  to  the  commonwealth  as  well  as  to 
an  Individual.  Com.  v.  Bala  &  Bryn  Mawr 
Turnpike  Co.,  153  Pa.  47,  53,  25  Atl.  1105; 
Bailey's  Estate,  241  Pa.  230,  232,  88  Atl.  42a 
And,  if  the  commonwealth  may  be  charged 
with  laches,  clearly  a  municipality  is  not  im- 
mune. ' 
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[4-6]  In  the  present  case,  when  the  street 
railway  was  projected  the  highway  In  qaea- 
tlon  was  In  the  possession  of,  and  under  the 
control  of,  a  turnpike  company,  and,  ac- 
cording to  the  testimony  of  the  attorney  for 
the  township  supervisor's,  It  was  an  open  ques- 
tion whether,  under  the  circumstances,  the 
consent  of  the  supervisors  was  necessary. 
But  it  was  considered  wiser  to  obtain  their 
consent.  If  possible,  and  accordingly  the 
sui>ervlsors  met,  and  discussed  the  question, 
and  signed  a  paper  giving  their  consent  to 
the  construction  of  the  railway  upon  the  turn- 
pike. They  also  acknowledged  this  paper  In 
due  form  before  a  notary  public.  There  was 
no  township  clerk,  and  no  minute  of  the 
transaction  was  entered  upon  any  township 
record.  It  is  this  feature  which  affords  the 
only  ground  for  objection  to  the  validity  of 
the  grant  of  authority  by  the  supervisors. 
The  manner  In  which  the  consent  of  so  ele- 
mentary an  organization  as  a  township  is 
given,  where  it  Is  requisite,  is  not  so  im- 
portant, as  that  the  fact  of  its  being  given 
should  clearly  appear.  In  such  cases  action 
should  be  taken  by  means  of  a  formal  reso- 
lution, duly  recorded  in  the  minutes  of  the 
meeting.  But  where,  as  here,  the  consent  of 
the  township  supervisors  was  evidenced  by  a 
written  instrument  duly  signed  and  acknowf- 
edged  by  them,  the  failure  of  the  supervisors 
to  have  a  minute  of  the  transaction  entered 
upon  their  own  records  cannot  operate  to  in- 
validate the  consent,  which  In  fact  was 
granted.  Even  in  cases  where  consent  has 
not  been  obtained  in  advance,  as  it  should 
have  been,  there  may  be  subsequent  ratifica- 
tion. As  wa&i  said  by  Endllcb,  J.,  in  Penna. 
Schuylkill  Valley  R.  R.  v.  Philadelphia  & 
Reading  R.  R.,  160  Pa.  277,  298,  28  AU.  781, 
In  an  opinion  approved  by  this  court: 

"Though  the  obtaining  of  the  city's  consent  to 
occupy  any  of  its  streets  be  a  condition  prece- 
dent to  the  lawful  exercise  of  the  power  to  do  so 
by  a  railroad  company,  it  cannot  be  pretended 
that,  where  tlie  power  has  been  exercised  with- 
out previous  consent,  the  act  cannot  be  subse- 
quently ratified  and  legalized  by  the  city.  Nor 
is  there  any  method  prescribed  by  which  alone 
consent  can  be  given  by  the  city,  antecedently  or 
subsequently.  I  agree  with  the  master  entirely 
that  the  facts  of  uils  case  establish,  in  equity, 
a  subsequent  ratification  by  tbe  city  of  plaintiff's 
entry  upon  its  streets  for  the  purpose  of  con- 
structing the  track  here  in  question,  by  virtue  of 
which,  under  the  principle  of  Com.  v.  Bala  & 
Bryn  Mawr  Tump.  Co.,  153  Pa.  47  [25  Atl. 
1105],  and  a  multitude  of  other  decisions,  it  has 
divested  itself  of  the  right  to  raise  the  objec- 
tion of  want  of  antecedent  municipal  authority." 

[7]  In  tbe  case  at  bar,  the  court  below 
passed  over  the  question  of  the  validity  of 
the  grant  of  authority  by  the  supervisors, 
upon  the  ground  that  the  subsequent  action 
of  the  borough  of  Carrick  in  agreeing  with 
the  street  railway  company  as  to  the  share 
it  would  assume  in  iwving  the  street  was 
ample  evidence  of  the  consent  of  the  local 
authorities  to  the  maintenance  of  the  street 
railway  as  it  then  was.  Tbe  trial  Judge  was. 
however,  of  tbe  opinion  that  the  plaintiff 


company  was  not  authorized  to.  lay  tracks 
outside  of  the  cartway  in  the  street,  and  that 
it  had  no  implied  right  to  do  so.  We  connot 
agree  with  the  limitation  thus  placed  upon 
the  rights  of  the  street  railway  company. 
The  grant  of  authority  from  the  supervisors, 
which  we  regard  as  valid,  la  broad  In  Ita 
terms.  It  authorizes  the  construction  of  "a 
single  or  double  track  railway  with  the  nec- 
essary sidingrs,  tumoutss  and  switches.'' 
Strictly  si)eaklng,  a  switch  is  a  mechanical 
arrangement  of  movable  parts  of  rails  for 
transferring  cars  from  one  track  to  another. 
But,  in  common  speech,  the  word  "switch" 
is  often  used  as  a  synonym  for  both  siding 
and  turnout.  In  Philadelphia  v.  River  Front 
R.  R.,  133  Pa.  134,  139,  19  Atl.  356,  357, 
Mr.  Justice  Mitchell  said: 

That  the  three  words,  "not  only  in  popular 
use,  but  in  the  dictionaries,  are  treated  as  to 
some  extent  interchangeable." 

In  tbe  present  case  it  is  apparent  that  a 
switch  or  tiimout  is  necessary  to  connect  the 
car  bam  with  the  lines  of  trat^s  in  the 
street  In  the  opinion  of  Judge  Evans  in 
the  court  below,  granting  the  preliminary  in- 
junction, it  was  well  said: 

"That  the  street  railway  when  constructed 
and  put  into  operation  would  require  some 
place  to  store  its  cars  when  they  were  not  in 
use  other  than  the  tracks  on  the  street  travers- 
ed by  tiie  street  railway  company,  is  too  self- 
evident  a  proposition  to  be  discussed.  It  would 
not  always  be  using  all  its  cars,  and  it  could 
not  store  those  cars  on  tracks  on  tbe  surface  of 
tbe  street  that  it  traversed.  It  must  have  some 
place,  either  a  building  or  a  yard  off  the  line 
of  tbe  street,  in  which  to  store  ita  cars,  and 
to  store  its  cars  there  it  must  have  a  track  con- 
necting that  point  with  ita  main  line,  and,  with 
that  necessary  situation  present  to  the  ones  who 
granted  the  franchise  to  tbe  railway  company 
to  occupy  the  streets,  they  must  have  intended 
that  the  switches  which  they  provided  for  should 
include  a  switch  running  to  the  car  barn." 

In  the  same  opinion  the  case  of  Cleveland 
&  Pittsburgh  Railroad  Company  t.  Speer, 
56  Pa.  325,  335  (94  Am.  Dec.  84),  is  cited.  In 
which  the  question  arose  whether  tbe  rail- 
road company,  which  had  the  right  to  occupy 
the  street  with  its  main  track,  had  also  tbe 
right  to  connect,  by  means  of  a  switch,  its 
mala  line  with  its  abutting  property  on 
which  was  erected  Its  engine  house  and  shop. 
Mr.  Justice  Agnew  there  said: 

"The  power  of  the  company  to  ran  ita  road 
to  Pittsburgh,  and  to  locate  and  construct  it  on 
Preble  street,  being  established,  it  carries  with 
it  tbe  authority  to  make  and  maintain  the 
switches  which  are  tbe  direct  subject  of  this  ac- 
tion. By  the  express  words  of  this  charter,  the 
power  is  conferred  of  making  as  many  sets 
of  tracks  as  are  deemed  necessary.  But  if 
this  were  not  expressed,  it  is  clearly  to  be  in- 
ferred from  the  general  powers  conferred,  and 
the  essential  purposes  of  the  grant." 

And  in  Beaver  Boro.  v.  Beaver  Valley  Rail- 
road  Co.,  217  Pa.  280  286,  306  Atl.  520,  523, 
where  the  borough  authorities  had  authorized 
the  construction  of  tbe  main  tracks,  but  atr 
tempted  to  enjoin  the  construction  of  the  sid- 
ing, alleging  that  the  company  had  no  author- 
ity to  construct  it,  our  Brother  Stewart,  after 
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polnUng  out  that  the  use  of  the  switch  and 
eiding  would  be  consistent  with  the  continued 
use  of  the  street  as  ft  public  thoroughfare 
said: 

"Cnder  such  circumstances  the  right  of  th« 
comiMtny  In  the  premises  is  not  open  to  question. 
The  right  to  build  the  switch  and  siding  is  in- 
cluded as  a  necessary  incident  ia  the  right  to 
bnild  a  railroad.  So  much  we  have  repeatedly 
asserted." 

It  Is  suggested  that  as  these  rulings  were 
made  In  steam  railroad  cases,  they  are  not 
applicable  to  street  railways.  But,  In  so 
far  as  the  principle  under  discussion  is  con- 
cerned, there  la  room  for  no  such  distinction 
in  its  application.  In  Boro.  of  PottsvlUe  v. 
People's  Ry.  Co.,  148  Pa.  175,  23  Atl.  900, 
the  principle  was  directly  applied  to  a  street 
railway. 

In  dlssolTlng  the  Injunction  in  the  present 
case,  the  trial  Judge  cited  and  relied  upon  the 
decision  in  Breen  v.  Bailway  Co.,  220  Pa. 
612,  69  AO.  1047.  But  the  question  there  de- 
cided was  essentially  different.  The  railway 
company  there  proposed  to  lay  a  track  on 
the  sidewalk,  between  the  curb  line  and  the 
property  line  of  complainants,  the  adjoining 
property  owners,  and  It  was  held  that  this 
would  be  an  unauthorized  iuTasion  of  their 
rights  as  abutting  property  owners.  No  such 
qnestlra  arises  in  this  case,  as  the  complain- 
ant here  is  the  abutting  property  owner,  and 
is  seeking  to  connect  its  tracks  in  the  street 
with  its  own  abutting  property.  It  intends  to 
construct  its  switches  and  sidings  only  on  the 
cartway  of  the  street  and  across  its  own 
sidewalk.  There  is  no  allegation  that  it  pro- 
poses to  touch  the  sidewalk  in  front  of  any 
premises  other  than  Its  own. 

[t]  The  fact  that,  after  the  borough  was 
Incorporated,  it  widened  the  Brownsville 
road  by  adding  Ave  feet  upon  each  side,  has 
no  bearing  whatever  upon  the  question  under 
consideration.  When  the  additional  ground 
became  part  of  the  highway  it  was  subject 
to  the  same  uses  and  purposes  as  the  ground 
which  had  been  previously  occupied  as  a 
highway.  It  added  to  the  desirability  of 
the  street,  and  to  the  convenience  of  the  pub- 
Be,  which  made  use  of  it,  and  the  plaintiff 
company  recognized  this  fact  by  agreeing  to 
Increase  the  proportionate  amount  of  paving 
which  it  should  do.  But  its  rights  upon  the 
blgihway,  nnder  its  original  grant  of  authority, 
were  not  limited  to  the  width  of  the  road  as 
It  then  stood.  It  was  entitled  to  share  with 
the  rest  of  the  public  in  the  advantages  of  a 
widened  street. 

[I]  The  borou^  authorities  n)ay  without 
doubt  exercise  reasonable  control  over  the 
manner  in  which  switches  are  laid  or  sidings 
ooDstructed.  The  original  grant  of  authori- 
ty provided  that  the  work  of  construction, 
with  reference  to  leaving  the  highway  in 
good  repair,  should  be  done  under  the  direc- 
tion of  the  supervisors,  who  at  that  time  con- 


stituted the  local  authorities  to  that  respect. 
As  was  said  in  the  opinion  granting  the  pre- 
liminary injunction,  the  tracks  should  be 
laid  so  as  to  cause  the  least  possible  incon- 
venience to  travel.  And,  if  there  be  any  ir- 
reconcilable controversy  upon  .this  subject, 
a  court  of  equity  will  have  jurisdiction  to  de- 
termine what  is  a  reasonable  occupancy  of 
the  street  under  the  circumstances. 

It  is  not  necessary  to  consider  the  suffi- 
ciency of  the  reasons  of  the  borough  council 
for  refusing  its  consent  to  the  laying  of  the 
switches,  as  those  reasons  are  not  Involved 
In  this  appeal.  The  real  question  considered 
by  the  court  below,  and  the  only  one  present- 
ed here  by  the  statement  of  the  question  in- 
volved. Is  the  legal  right  of  the  railway  com- 
pany, under  Its  grant  of  authority  from  the 
township,  to  lay  switches  connecting  its  main 
tracks  in  the  street  with  its  car  barn  upon  its 
own  abutting  property,  without  the  consent 
of  the  borough  of  Carrlck,  incorporated  years 
afterwards,  and  within  whose  limits  lie  a 
part  of  the  road  covered  by  the  townslilp 
grant  Upon  this  question  our  conclusion  is 
that  the  plaintiff  company  clearly  has  the 
right  and   authority  to  lay   such  switches. 

Of  the  assignments  of  error,  the  third  to 
the  fifth  inclusive,  the  seventh  "to  the  twelfth 
inclusive,  the  fifteenth  and  sixteenth,  and  the 
twenty-first  to  the  thirty-third  inclusive,  are 
sustained.  The  decree  of  the  court  below  is 
reversed,  and  the  bill  Is  reinstated,  and  the 
record  Is  remitted,  with  directions  that  an 
injunction  be  issued,  restraining  the  borough 
of  Carrlck  and  the  other  defendants',  and 
their  agents  and  employes,  from  interfering 
with,  preventing,  or  obstructing  the  plaintiffs 
in  the  construction,  maintenance,  and  opera- 
tion of  the  necessary  street  railway  switches 
or  turnouts,  connecting  their  double  tracks  on 
Brownsville  road  with  their  property  at  the 
southeast  comer  of  Woodlawn  avenue  and 
Brownsville  road  in  the  borough  of  Carrlck. 
The  costs  of  this  appeal,  and  in  the  court  be- 
low, to  be  borne  by  the  appellees. 


OELEICH  V.  KENT. 

(Supreme  Court  of  Pennsylvania.     Jan.  7, 
1918.) 

1.  MrwiciPAL  Corporations  «=»705(10)  — 
Injuries  on  Street— Contribtitort  NEati- 

GENCE. 

A  pedestrian  is  not  bound  to  puard  against 
another's  neRligence  in  operating  his  antomobile, 
but  has  a  right  to  presume  that  ordinary  care 
will  be  used  to  protect  Mm  from  Injury  as  no 
one  can  complain  of  want  of  care  in  another 
where  care  is  only  rendered  necessary  by  his 
own  wrongful  act. 

2.  Municipal  Corporations  «=»706(7)  —  In- 
jury FROM  .Automobile  —  Contbibutobt 
Negliqe.vce— Question  fob  Jurt. 

In  an  action  ngainst  the  owner  of  an  anto- 
mobile for  personal  injury  from  being  struck 
by  it,  held,  on  the  evidence,  that  plaintiff's  negli- 
gence was  for  the  jury. 


^=>Tor  other  cases  see  ■■me  topic  and  KET-NUMBER  In  all  Key-Numbered  Digests  and  Indexa* 
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Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Trespass  for  personal  injury  by  Carl  Oel- 
rlch  against  Edward  J.  Kent.  From  a  Judg- 
ment on  a  verdict  for  plaintiff,  motions  for 
new  trial  and  for  judgment  non  obstante 
veredicto  overruled,  and  defendant  appeals. 
Affirmed. 

Trespass  for  personal  injuries.  On  the 
trial  three  witnesses  testified  that  just  be- 
fore striking  the  plaintiff,  defendant's  auto- 
mobile changed  its  course,  and  swerved  in 
toward  the  front  of  the  standing  car  in  an 
effort  to  pass  in  front  of  it  Further  facts 
appear  in  the  following  opinion  by  Macfar- 
lane,  J.,  In  the  common  pleas,  sur  defendant's 
motion  for  judgment  noa  obstante  veredicto. 

Upon  the  motion  for  judgment  n.  o.  ▼.  the  only 
question  is  the  contributory  negligence  of  the 
plaintiff.  It  is  true  defendant  testified  that  his 
automobile  did  not  run  at  a  rate  of  more  than 
10  miles  an  hour,  and  that  it  stopped  in  6  feet, 
and  there  was  no  opposing  testimony  fixing  the 
higher  rate,  but  there  was  testimony  that  the 
automobile  ran  25  feet  after  it  struck  the  plain- 
tiff, and  that  the  speed  was  greater  than  the 
usual  rate  of  automobiles  at  that  i>lace.  The  de- 
fendant's testimony  is  not  conclusive  for  the  ad- 
ditional reason  that  he  is  an  interested  witness 
and  his  son  and  another  man  who  were  said 
to  have  been  in  the  automobile  were  not  called. 
It  further  appeared  without  contradiction  that 
a  horn  was  not  blown. 

The  plaintiff  walked  across  the  street  in  front 
of  the  standing  street  car  from  which  be  had 
alighted,  and,  according  to  the  testimony  of  Mrs. 
Bernhardy,  was  struck  on  the  space  between 
the  two  tracks.  She  said  he  had  passed  tl)e 
street  car.  "Q.  About  how  far  did  he  pass  it? 
A.  Well,  he  had  just  started  across  the  street. 
Q.  Where  was  he  in  respect  to  the  front  end  of 
the  street  car?  A.  He  was  in  the  front  end. 
That  is  the  way  he  got  off.  Q.  How  many  feet 
away  from  the  front  end  was  he?  A.  I  guess 
about  2  or  3  feet  Q.  How  would  you  fix  the 
point  in  relation  to  the  other  track,  the  west- 
bound track?  A.  Well,  I  guess  he  was  about 
between  the  middle,  you  know  that  middle  part 
between  the  two  tracks.     He  was  about  there." 

The  plaintiff  testified:  "Q.  How  far  had  vou 
proceeded  past  the  front  of  the  street  car  when 
you  first  saw  the  automobile?  A.  Maybe  one 
or  two  steps.  I  can't  just  exactly  tell,  it  hap- 
pened so  quick.  •  •  •  Q.  After  you  had 
passed  the  front  end  of  the  car  and  taken  a 
step  or  two  as  you  said,  were  you  or  were  you 
not  looking  in  any  particular  direction?  A. 
Why,  I  looked  up  first,  and  when  I  looked  down 
I  was  so  close  to  the  automobile  there  was  no 
way  getting  out  of  the  way  at  all."  In  another 
place  he  said:  "Then,  after  I  passed  the  street 
car,  maybe  a  couple  of  steps,  I  observed  the 
car  coming,  and  I  couldn't  get  out  of  the  way, 
and  I  got  struck." 

The  space  between  the  two  tracks,  called  the 
"dummy,"  fixes  the  limit  of  the  distance  to 
which  the  plaintiff  had  advanced.  The  width  of 
this  space  was  not  given,  but  it  was  well  known 
to  the  jury.  Fifth  avenue  runs  by  the  court- 
house where  the  trial  was  being  held,  and  is  the 
most  prominent  street  in  this  city.  The  over- 
hang of  a  street  car  occupied  a  portion,  and 
two  ordinary  steps  would  carry  a  man  over  the 
entire  space.  The  only  witnesses  who  located 
the  automobile  with  reference  to  the  side  of  the 
street  car  were  Miss  Meyers  and  Mr.  Kent,  who 
both  said  that  it  ran  on  the  street  car  track. 
Had  it  proceeded  without  deviation,  it  would 
be  plain  that  the  plaintiff  had  stepped  past  the 


dummy  onto  the  west-bound  track.  The  testi- 
mony that  the  automobile  turned  to  the  right, 
towards  the  right-hand  of  the  street  so  close  that 
the  witnesses  thought  it  would  hit  the  fender, 
and  Mrs.  Bernhardy's  testimony  was  sufficient 
to  support  the  finding  of  the  jury  that  the  olain- 
tiff  was  struck  on  the  space  between  the  two 
tracks. 

[1,2]  He  was  not  bound  to  guard  against  the 
negligence  of  the  defendant.  He  had  a  right  to 
presume  that  ordinary  care  would  be  used  to 
protect  him  from  injury.  "No  pne  can  com- 
plain of  want  of  care  in  another  where  care  is 
only  rendered  necessary  by  his  own  wrongful 
act."  Wagner  v.  Philadelphia  Rapid  Transit 
Co.  252  Pa.  354,  »7  Atl.  471.  The  plaintirs 
negligence  was  not  a  clear  and  unavoidable  in- 
ference from  the  undisputed  facts.  In  Kartc  v. 
Tourison,  241  Pa.  425,  88  Atl.  666,  the  plaintiff 
was  struck  by  an  automobile  as  she  stepped 
from  in  front  of  a  pair  of  standing  horses,  and 
the  case  was  for  the  jury.  In  Miller  v.  Tiede- 
mann,  249  Pa.  234,  94  AtL  835,  an  automobile 
passed  a  wagon  proceeding  in  front  of  it,  and, 
after  clearing  it,  swung  to  regain  the  track,  run- 
ning 20  to  25  miles  an  hour,  and  no  warning 
was  given  after  striking  the  man,  ran  about  20 
feet  It  was  argued  that  he  was  guilty  of  con- 
tributory negligence  in  stepping  in  front  of  a 
moving  automobile,  but  the  testimony  that  the 
driver  could  not  see  the  man  he  struck  until  he 
was  actually  upon  him  and  the  latter  could  not 
see  the  driver  until  approximately  the  same 
time  carried  the  caae  to  the  jury. 

The  oral  argument  and  the  briefs  were 
confined  to  the  motion  for  judgment,  but  we 
have  considered  the  reasons  assigned  apon 
the  motion  for  a  new  trial  and  find  them 
without  merit 

Verdict  for  plaintiff  for  18,600  and  Judg- 
ment thereon.  Defendant'  appealed.  Error 
assigned,  among  others,  was  in  refusing  de- 
fendant's motion  for  Judgment  non  obstante 
veredicto. 

Argued  before  MESTREZAT,  POTTER, 
STEWART,  MOSCHZISKER,  and  WAlr 
LING,  JJ. 

W.  S.  Dalzell,  of  Pittsburgh,  for  appellant 
Brands  A.  Wolf  and  Francis  B.  Cohan,  both 
of  Pittsburgh,  for  appellee. 

PER  CURIAM.  The  Judgment  Is  afilrmed 
on  the  opinion  of  the  learned  court  below 
overruling  the  motions  for  a  ilew  trial  and 
judgment  for  the  defendant  non  obstante 
veredicto. 


CAMPBELL  V.  VINCENT  et  aL 

(Supreme  Court  of  Pennsylvania,    Jan.  7, 1918.) 

Municipal  Cokporations  «=>821  (20)— In  ju- 
ry ON  Sidewalk  —  Contbibdtobt  Nsau- 

OENCK. 

In  an  action  against  property  owners  for 
personal  injury  from  a  defect  in  a  sidewalk  in 
front  of  their  premises,  htM,  on  the  evidence, 
that  plaintiff's  contributory  negligence  was  for 
the  jury. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Trespass  for  personal  injury  by  Aramlnta 
M.  Campt>ell  against  Fannie  B.  Vincent  and 

others.    Verdict  for  plaintiff  for  $2,500,  judg- 
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ment  thereon,  and  defendants  appeal.     Af- 
firmed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, HOSCHZISKER,  FBAZER,  and  WAI<- 
LING,  33. 

George  C  Bradsbaw,  M.  L.  Thompson,  and 
L.  B.  D.  Reese,  all  of  Pittsburgh,  for  appel- 
lants. Meredith  R.  Marshall  and  Rody  P. 
M«rshal1,  both  of  Pittsburgh,  for  appellee. 


FRAZER,  J.  Plaintiff  sued  defendants, 
property  owners  on  South  avenne  in  the 
boront^  of  Wllklnsbnrg,  to  recover  damages 
for  personal  Injuries  sustained  by  reason  of 
a  defect  In  the  sidewalk  in  front  of  defend- 
ants' premises.  The  case  was  submitted  to 
the  lury  in  a  fair  and  adequate  charge,  of 
wbldi  no  complaint  is  made,  and  a  verdict 
rendered  for  plaintiff.  Defendants  appealed. 
The  single  question  raised  is  whether  the 
court  erred  In  Bot  holding,  as  matter  of  law, 
that  plaintUf  was  guilty  of  contributory  neg- 
ligence. 

A  shade  tree  stands  in  front  of  defendants' 
property  between  the  pared  portion  of  the 
sidewalk  and  the  curb,  the  roots  of  which  had 
by  gradual  growth  raised  the  outer  edge  of 
the  flagstone  pavement  to  a  height  of  from 
four  to  six  ln(4ie8  above  the  surface,  causing 
the  flagstone  to  break  near  the  middle  of  the 
pavement  and  produce  a  depression  due  to 
the  elevation  of  the  outer  edge  of  the  stone. 
On  the  evening  of  March  2,  1914,  between  B 
and  5:30  o'clock,  plaintiff,  in  passing  along 
the  sidewalk  at  this  point,  struck  her  foot 
against  the  raised  end  of  the  flagstone,  so 
that  she  tripped  and  fell,  with  the  result  that 
she  sustained  the  injuries  for  which  this 
action  was  brought  to  recover  compensation. 
At  the  time  of  the  accident  "It  was  almost 
dark,"  snow  was  falling,  and  nearly  two  inch- 
es ot  newly  fallen  snow  covered  the  ground. 
Plaintiff  testified  she  was  looking  in  front 
of  her  for  a  distance  of  from  four  to  six  feet, 
walking  with  ordinary  care  and  did  not  see 
the  defect  In  the  sidewalk  until  she  had 
fallen,  and,  while  still  on  the  ground,  dis- 
covered the  cause  of  her  accident 

In  view  of  this  testimony  plaintiff  fully 
met  the  bnrden  resting  upon  her  to  show 
conditions  outside  of  herself  which  prevented 
her  from  noticing  the  defect  or  excused  her 
failure  to  observe  it,  within  the  rule  laid 
down  in  Lerner  v.  Philadelphia,  221  Pa.  2H, 
70  AtL  755,  21  L.  R.  A.  (N.  S.  )  614 ;  the  ques- 
tion of  her  contributory  negligence  conse- 
qaently  was  for  the  jury. 

The  uncertain  light,  the  falling  snow,  and 
the  snow  at  the  time  covering  the  ground, 
all  tended  to  serve  as  a  reasonable  excuse 
for  plaintiffs  failare  to  observe  the  condition 
of  the  walk,  and  whether  she  was  exercising 
SQch  care  and  caution  as  the  law  requires  of 
her  was  for  the  Jury.    Bruch  v.  Philadelphia, 


181  Pa.  588,  37  Atl.  818 ;  Uewellyn  T.  WUkea- 
Barre,  254  Pa.  196,  98  AU.  88a 
Tba  Judgment  Is  affirmed. 


FAULK  et  ux.  v.  DUQUESNE  LIGHT  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  7, 
1918.) 

1.  Master  and  Servant  «=»265(14)— Injury 

TO   IdNEUAN— GONTRIBUIORT  NeOUQENCE— 

Presumption. 
Where  a  light  company's  lineman  was  gent 
to  work  in  proximity  to  high-tension  wires  and 
a  live  metal  transformer  case,  with  grounded 
wires,  making  the  place  one  of  great  danger,  the 
happening  of  an  accident  did  not  itself  convict 
him  of  negligence,  as  he  was  presumed  to  have 
exercised  due  care. 

2.  Master  and  Servant  «=>286(20),  289(15)— 
Action  for  Death  —  Contributory  Nequ- 
GENCE— Question  tor  Jury. 

In  an  action  against  a  light  company  to  re- 
cover for  the  death  of  a  lineman  killed  while 
working  near  high-tension  wires  and  a  live  metal 
transformer  case  with  grounded  wires,  held,  on 
the  evidence,  that  the  defendant's  negligence  and 
decedent's  contributory  negligence  were  for  the 
jury. 

3.  Neolioenob  ®=>13e(26)  —  Gohtbibutoby 
NBauoKNCE— Question  for  Jury. 

Where  the  facts  or  inferences  upon  which 
contributory  negligence  depends  are  in  doubt, 
that  question,  if  controlling,  must  be  submitted 
to  the  jury. 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 

Trespass  by  Louis  P.  Faulk  and  wife, 
against  the  Duquesne  Light  Company  to  re- 
cover damages  for  the  death  of  plaintiffs' 
son.  Verdict  for  plaintiffs  for  |6,500,  and 
judgment  thereon,  and  defendant  appeals. 
Affirmed. 

Argued  before  MESTREZAT,  POTTER, 
STEWART,  MOSCMZISKER,  and  WAL- 
LING, JJ. 

John  G.  Frazer  and  Reed,  Smith,  Shaw  & 
Beal,  all  of  Pittsburgh,  for  appellant.  Rody 
P.  Marshall,  of  Pittsburgh,  for  appellees. 

WALLING,  J.  This  Is  an  action  by  par- 
ents to  recover  damages  for  the  death  of  an 
adult  son.  There  Is  a  line  of  poles  In  the 
Butler  pike  In  Allegheny  county  used  jointly 
by  defendant  and  the  Bell  Telephone  Compa- 
ny. One  of  said  poles  is  located  opposite  the. 
residence  of  a  Mr.  De  Haven  and  has  three 
cross-arms.  The  lowest  is  used  by  the  tele- 
phone company,  the  top  by  defendant  for  Its 
high-tension  wires,  and  the  middle,  known  as 
the  buck-arm,  is  used  by  defendant  for  house 
wires.  The  transformer  Is  contained  In  a 
metal  case  suspended  from  the  upper  cross- 
arm  by  iron  hooks  and  comes  down  to  with- 
in about  four  inches  of  the  buck-arm.  Its 
purpose  Is  to  reduce  the  current  from  2,200 
to  110  volts.  The  telephone  company's  mes- 
senger wire  extends  from  the  pole,  and  is  at- 
tached to  It  near  the  lowest  cross-arm.  It 
is  considered  a  grounded  wire,  as  Is  also  an 
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uninsulated  guy  wire  fastened  to  the  pole 
below  the  transformer.  PlalntUTs  son,  Louis 
P.  Faulk,  was  In  defendant's  employ  as  a 
lineman,  and  on  October  5,  1914,  was  direct- 
ed by  the  foreman,  who  was  in  reality  a  vice 
principal,  to  permanently  connect  some  wires 
at  or  near  the  transformer.  Toung  Faulk 
climbed  the  pole  for  that  purpose,  and  was 
immediately  killed  by  an  electric  shock.  No 
one  saw  the  accident.  Mr.  Ford,  a  fellow 
lineman,  was  about  60  feet  away,  and,  at- 
tracted by  the  noise,  turned  and  saw  Faulk 
in  an  upright  position  on  the  pole,  and  called 
twice  to  him,  but  received  no  response.  Ford 
then  climbed  the  pole,  and  found  the  deceas- 
ed with  his  arms  and  safety  belt  resting  on 
the  buck-arm,  one  foot  fastened  to  the  pole 
by  a  climber,  and  the  other  resting  on  the 
messenger  wire.  The  outside  of  Faulk's  arm 
below  the  elbow  and  his  feet  were  burned. 
The  plaintiff's  evidence  tended  to  show  that 
this  transformer  had  been  out  of  repair  and 
in  a  leaky  condition  for  some  time,  to  such 
an  extent  as  to  electrify  the  metal  case,  of 
which  the  defendant  had  notice.  It  Is  rea- 
sonably certain  that  Faulk's  death  resulted 
from  his  arm  touching  the  transformer  case 
when  his  foot  or  feet  were  in  contact  with  a 
grounded  wire  or  some  other  conductor  of 
electricity.  Linemen  are  placed  in  three 
classes  according  to  experience  and  efficien- 
cy. Faulk,  who  had  from  10  to  12  months' 
experience,  was  in  the  lowest  class. 

[1 ,  2]  Pefendant  concedes  that  the  question 
of  its  negligence  was  for  the  Jury,  but  urges 
that  the  trial  court  erred  in  failing  to  hold 
that  the  deceased  was  guilty  of  contributory 
negligence.  Defendant  offered  oral  evidence, 
not  controverted,  to  the  effect  that  Faulk  had 
been  instructed  as  to  the  dangers  of  the  busi- 
ness and  warned  not  to  touch  a  transformer 
case  or  messenger  wire.    However,  he  had; 


not  been  warned  of  the  defective  condition 
of  this  transformer.  He  was  sent  to  work  lu 
immediate  proximity  to  high-tension  wires 
and  a  live  metal  case,  with  grounded  wires 
near  where  he  was  required  to  stand,  which 
made  the  place  one  of  great  danger.  Under 
such  circumstances  the  happening  of  the  ac- 
cident itself  does  not  convict  him  of  negli- 
gence. Careful  and  competent  men  are  kill- 
ed while  working  around  live  wires.  No  one 
knows  just  how  the  accident  happened.  The 
deceased  is  presumed  to  have  used  care. 
True,  he  was  found  with  his  foot  on  the  mes- 
senger wire,  and  It  would  seem  that  his  arm 
had  touched  the  transformer  case;  but  it 
does  not  clearly  appear  that  either  act  was 
done  intentionally  or  negligently.  A  slight 
slip  or  misstep  might  easily  have  caused  the 
accident.  Both  feet  were  burned,  while  only 
one  was  found  on  the  messenger  wire,  and 
this  may  have  been  by  an  involuntary  move- 
ment after  the  shock.  The  transformer  could 
be  cut  out  by  pulling  the  fuse  plugs,  but  de- 
fendant's foreman  testifies  that  Faulk's  first 
duty  was  to  fasten  his  safety  belt  around  the 
pole ;  and  seemingly  he  was  killed  whUe  at- 
tempting to  do  so.  As  there  was  a  space  of 
only  four  laches  between  the  transformer 
case  and  the  buck-arm,  it  is  not  remarkable 
that  in  pushing  his  belt  around  the  pole  his 
arm  in  some  unexplained  manner  touched 
the  live  case.  According  to  the  evidence 
Faulk  was  sent  to  do  work  more  dangerous 
than  his  experience  justified,  and  his  own 
negligence  was  not  shown  so  clearly  that  it 
could  be  declared  as  matter  of  law. 

[3]  Where  the  facts  or  inferences  upon 
which  the  question  of  contributory  negligence 
depends  are  In  doubt,  that  question.  If  con- 
trolling, must  be  submitted  to  the  jury. 

The  assignments  of  error  are  orermled, 
and  the  judgment  Is  affirmed. 
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WARNER  r.  McLAY. 

(Supreme  Court  of  Errors  of  Connecticut 
March  12,  1918.) 

L  Tbiai.  4=3232(1)— iRSTBTJCTiONS—DirTY  or 
CotrBT  IN  Gbrkrai.. 
The  court  should  give  the  jury  such  instruc- 
tions as  are  correct  in  law,  adapted  to  the  is- 
mies,  and  sufficient  to  guide  determination  there- 
of on  the  evidence  and  on  the  ultimate  facts  as 
thejr  may  reasonably  be  found  to  be  estabUsbed 
thereby. 

2.  Dakaoes  «=340(2)— Breach  or  Building 
Contra  cTB. 

In  an  action  by  a  building  contractor  for  a 
breach  of  the  contract  partially  performed,  he 
is  entitled  to  recover  as  damages  the  profits  he 
vould  have  realized  if  the  contract  had  been 
fully  performed,  ascertained  by  deducting  from 
the  contract  price  the  cost  and  expense  of  the 
work  and  the  material  necessary  to  complete  the 
contract,  adding  to  this  expenditures  for  work 
and  labor  supplied  before  its  completion. 

3.  Damages     «=»218— Inbtbuctions— Bbeach 
of  contkact. 

In  an  action  by  a  building  contractor  for 
breach  of  contract  partially  performed,  it  was 
not  sufficient  to  instruct  the  jury  on  the  ques- 
tion of  loss  of  profits,  properly  ascertained  by 
deducting  the  cost  and  expense  of  the  work  and 
materials  from  the  contract  price,  that  plaintiff 
was  entitled  to  recover  for  his  necessary  ex- 
penditures, and  also  a  reasonable  profit  on  his 
contract,  which  may  be,  as  plaintiff  claimed, 
ten  per  cent. 

4.  Trial  «=3l94(l)  —  Instrtjctiowb  —  Invad- 
ing Province  or  Jubt. 

The  credibility  of  witnesses  and  weight  to 
be  given  their  testimony  being  matters  peculiar- 
ly within  the.  province  of  the  jury,  it  was  incor- 
rect to  state  to  the  Jury  that  they  would  be 
obliged  to  take  the  evidence  as  submitted  to 
them  by  the  plaintiff." 

6.  Trial  «3!>296(9)  —  iNSTBUcnoNS  —  Error 
CvBED  BT  Giving  Otheb  Instbuctions. 
An  incorrect  statement  to  the  jury  that 
"they  would  be  obliged  to  take  the  evidence  as 
submitted  to  them  by  the  plaintiff"  cannot  be 
held  to  have  misled  the  jury,  where  they  were 
otherwise  informed  that  it  was  the  duty  of 
plaintiff  to  sustain  material  allegations  of  his 
complaint  by  a  fair  preponderance  of  the  evi- 
dence, and  that  if  be  did  so  they  were  only  to 
decide  as  to  damages,  and  otherwise  the  verdict 
should  be  for  defendant. 

6.  Action  4s>65— Defenses  Arising  after 
Commencement  or  Action. 

The  court  did  not  err  in  rejecting  testimony 
offered  by  defendant  as  to  an  assignment  by 
plaintiff  of  the  claim  in  controversy,  made  after 
the  commencement  of  suit  and  within  a  few 
days  before  trial. 

7.  Appeal  and  Error  €=31056(1)— Harmless 
Error— Exclusion  or  Evidence. 

Admission  of  testimony  offered  by  defendant 
■s  to  an  assignment  by  plaintiff  of  the  claim 
in_  controversy,  made  after  commencement  of 
suit  and  within  a  few  days  before  trial,  would 
not  have  defeated  the  cause  of  action,  and 
hence  its  rejection  was  harmless. 

8.  Damages  ®=>177— Admissibilitt  or  Evi- 
dence—Expenditures. 

In  an  action  by  a  building  contractor  for 
breach  of  contract,  evidence  of  a  subcontractor 
as  to  the  amount  plaintiff  paid  him  was  odmis- 
able  to  sustain  allegations  and  claim  of  plain- 
tiff as  to  the  amount  of  his  expenditures  for 
work  and  material  furnished  in  part  perform- 
ance. 


I     Appeal  from  City  Court  of  New  Haven; 
John  R,  Booth,  Judge. 

Action  by  Hubert  E.  Warner,  Jr.,  against 
James  Mclay  for  breach  of  contract.  There 
was  a  verdict  and  Judgment  for  plaintiff, 
and  defendant  appeals.  Error,  and  new  trial 
ordered. 

The  theory  of  the  plaintiff  as  shown  by  his 
complaint  and  prayer  for  relief  is  that  he  Is 
entitled  to  recover  damages  for  expenditures 
and  loss  of  profits  occasioned  by  the  breacfr 
of  a  written  building  contract  It  is  appar- 
ently here  conceded  that  there  was  an  unjusf 
abrogation  of  this  contract,  by  the  defendant 
An  Important  question  presented  by  the  ap 
peal  is  as  to  the  measure  of  damages.  Upon 
this  branch  of  the  case  the  jury  were  tolf 
that: 

"He  also  claims  that  he  is  entitled  to  10  pec 
cent  profit  upon  this  contract  Of  course,  ii. 
the  event  of  a  breach  of  contract  and  the  con- 
tract was  broken,  the  evidence  discloses  that, 
there  is  no  dispute  about  it  The  contract  was 
broken  by  Mr.  McLay's  refusal  to  allow  it  t« 
proceed,  and  he  does  not  deny  it  Therefore,  tht 
contract  having  been  broken,  if-  Mr.  Wamei 
was  willing  and  ready  to  carry  out  his  part  of 
it,  but  was  prevented  by  Mr.  MeLay  from  do- 
ing so,  he  is  entitled  to  any  damage  he  may 
suffer  by  reason  of  the  failure  of  Mr.  McLay 
to  allow  him  to  proceed,  and  he  would  be  enti- 
tled to  recover  any  amount  of  money  he  was 
obliged  to  expend  in  the  securing  of  materials, 
but  also  a  reasonablei  profit  upon  his  contract, 
which  he  says  is  10  per  cent.  I  haven't  the 
figures.  He  gave  you  figures  of  the  different 
parts  of  the  building  showing  that  there  would 
be  a  profit." 

The  Jury  were  also  told  that: 

"Of  course,  you  will  be  guided  by  the  evidence 
submitted  before  you,  and  there  is  ho  conflict  of 
evidence,  because  the  defendant  has  offered 
none,  so  you  wiU  then  be  obliged  to  take  the 
evidence  as  submitted  by  the  plaintiff." 

Arthur  B.  O'Keefe  and  John  Cunliffe,  Jr., 
both  of  New  Haven,  for  appellant.  Carl  A. 
Mears,  of  New  Haven,  for  appellee. 

RORABACK,  J.  (after  stating  the  facts  as 
above).  [1]  It  is  a  familiar  principle  of  law 
that  it  Is  the  duty  of  the  trial  court  to  give 
the  Jury  such  instructions  as  are  correct  in 
law,  adapted  to  the  Issues,  and  sufficient  for 
its  guidance  in  the  determination  of  the  is- 
sues ^upon  the  evidence  and  upon  the  ulti- 
mate facts  as  they  may  reasonably  be  found 
to  be  established  by  the  evidence. 

[1]  In  the  present  case  the  plaintiff  had 
the  right  to  recover  such  sum  in  damages  as 
be  would  have  realized  in  profits  if  the  con- 
tract had  been  fully  performed.  To  ascer- 
tain this  It  was  necessary  to  find  the  cost  and 
expense  of  the  work  and  materials  necessary 
to  complete  the  contract  This  sum,  deduct- 
ed from  the  contract  price,  would  have  given 
a  balance  which  would  be  the  profit  which 
would  have  accrued  to  the  plaintiff  out  of 
the  contract  if  it  had  been  fulfilled.  This  the 
plaintiff  had  a  right  to  receive  in  addition 
to  his  expenditures  for  work  and  labor  sup- 
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plied  towards  tbe  completion  of  tbe  contract. 
Fox  T.  Harding,  61  Mass.  (7  Cush.)  523 ;  Unit- 
ed States  T.  Beban,  110  U.  S.  338,  4  Sup.  Ct. 
81,  28  L.  Ed.  lea 

[3]  The  substance  of  tbe  instruction  to  tbe 
Jury  upon  this  branch  of  tbe  case  was  that 
the  plaintiff  was  entitled  to  recover  for  his 
necessary  expenditures  and  also  a  reasona- 
ble proQt  upon  his  contract,  which  might  be, 
as  the  plaintiff  claimed,  10  per  cent.  It  Is 
apparent  that  these  Instructions  were  not  suf- 
flclent  for  the  proper  guidance  of  the  jury 
upon  the  question  of  profits.  There  was  no 
attempt  to  make  an  application  of  the  prin- 
ciples of  law* which  we  have  Just  cited. 
There  was  no  attempt  to  define  profits,  nor 
any  Instruction  given  as  to  how  these  prof- 
Its  were  to  be  estimated.  The  remarks  of 
the  court  upon  this  point  may  have  been 
proper  as  a  statement  of  the  plaintiff's  claim 
for  damages,  but  adopting  this  claim  as  the 
proper  rule  for  damages  was  making  these 
claims  the  law  for  the  Jury,  instead  of  di- 
recting their  attention  to  the  correct  legal 
principles  applicable  to  such  a  situation. 

[4,  6]  The  trial  court  was  incorrect  in  stat- 
ing to  the  Jury  that  "they  would  be  obliged 
to  take  tbe  evidence  as  submitted  to  them  by 
the  plaintiff."  The  credibility  of  witnesses 
and  the  weight  to  l>e  given  to  their  testimony 
are  matters  peculiarly  within  the  province  of 
the  Jury.  McDonough  v.  Cohen,  90  Conn. 
4T3,  97  Atl.  861 ;  Allls  v.  Hall,  76  Conn.  322, 
340,  66  Atl.  637.  If  these  remarks  were  all 
that  the  court  stated  to  the  Jury  upon  this 
subject,  we  would  hesitate  in  holding  that  the 
Jury  were  not  misled  by  them.  But  In  other 
portions  of  the  charge  we  find  that  they  were 
Informed  that: 

"In  this,  as  in  all  dvil  cases,  the  duty  is  in- 
cnml>ent  upon  the  plaintiff,  the  man  who  brings 
the  action,  to  sustain  the  material  allegations 
of  bis  complaint  by  a  fair  preponderance  of  the 
evidence." 

They  were  also  told  that: 

"'If  you  find  that  the  plaintiff  has  sustained 
the  allegations  of  his  complaint  then  you  will 
oqI^  have  to  decide  the  amount  of  damages  to 
which  he  is  entitled." 

And,  further,  the  Jury  were  also  instructed 
that:  . 

"Should  you  decide  the  plaintiff  has  failed  to 
sustain  t4ie  allegations  of  his  complaint,  your 
verdict  should  be  for  the  defendant." 

The  incorrect  Instructions,  when  read  as 
they  should  be  with  the  further  observations 
of  the  court  to  which  we  have  Just  alluded, 
could  not  have  misled  the  Jury. 

[I,  7]  The  court  did  not  err  in  rejecting 
testimony  offered  by  the  defendant  as  to  an 
assignment  by  tbe  plaintiff  of  the  claim  now 
in  controversy,  which  was  made  after  the 
commencement  of  this  action  and  within  a 
few  days  before  it  was  tried  in  the  court  be- 
low. The  admission  of  this  testimony  would 
not  have  defeated  the  plalntifTs  action,  and 
therefore  its  rejection  was  harmless.  Gener- 
al Statutes,  I  622. 


[•]  The  evidence  of  a  subcontractor  by  the 
name  of  Russell  as  to  the  amoimt  which  the 
plaintiff  bad  paid  him  was  plainly  admissi- 
ble to  sustain  the  allegations  and  claim  of 
the  plaintiff  as  to  the  amount  of  his  expendi- 
tures for  work  and  materials  fumlsbed  in 
part  performance  of  bis  contract. 

There  Is  error.  The  judgment  is  revers- 
ed, and  a  new  trial  ordered.  The  other  Judg- 
es concurred. 


WHITMAN  V.  ANGLUM. 

(Supreme  Court  of  Errors  of  Connecticut. 

March  12,  191&) 

Sai.es  «=>172— Contbacts  —  DiSABiLrrr  to 

PEBFOBM— LlABIHTT. 

Under  a  contract  to  sell  milk  daily  to  plain- 
tiff, who  was  to  go  to  the  farm  of  defendant  and 
get  it,  defendant  was  not  relieved  of  furnishing 
the  milk  by  the  fact  that  the  farm  and  himself 
were  quarantined  and  his  cows  killed. 

Appeal  from  Court  of  Common  Pleas, 
Hartford  County;   Edward  L.  Smith,  Judge. 

Action  by  Benjamin  Whitman  against 
Jerry  F.  Anglum.  Judgment  for  plaintiff, 
and  defendant  appeals.    No  error. 

On  the  5th  day  of  March,  1914,  the  plain- 
tiff and  defendant  entered  into  a  contract 
in  writing  whereby  the  plaintiff  agreed  to 
purchase,  and  the  defendant  agreed  to  sell, 
at  least  175  quarts  of  milk  each  day  from 
April  1,  1914,  to  April  1,  1915.  The  con- 
tract contained  the  following:  "The  said 
Whitman  Is  to  come  and  get  the  milk  at 
No.  1  Wawarme  avenue,  in  the  city  of  Hart- 
ford." 

The  premises  of  the  defendant  are  known 
as  No.  1  Wawarme  avenue.  On  the  23d  day 
of  November,  1914,  by  an  order  of  the  com- 
missioner of  domestic  animals  for  the  state, 
all  the  defendant's  cattle  and  products  of 
bis  farm  were  quarantined.  The  defend- 
ant was  quarantined,  and  he  was  not  al- 
lowed to  go  from  the  premises.  Shortly 
after  tbe  quarantine  order,  all  the  cows  on 
the  farm  were  killed.  Tbe  quarantine  was 
intended  as  far  as  possible  to  prevent  all 
Iiersons  and  animals  from  going  oa  or  oB 
the  premises,  as  well  as  to  prevent  the  re- 
moval of  products  of  all  kinds  that  might 
carry  infection  of  the  "hoof  and  mouth  dis- 
ease" then  prevalent  among  the  defendant's 
cattle.  From  November  22,  1914,  the  de- 
fendant failed  to  furnish  or  offer  to  furnish 
milk  unUl  March  13,  1915.  From  a  Judg- 
ment in  favor  of  tbe  plaintiff,  the  defendant 
has  appealed. 

Francis  P.  Rohrmayer,  of  Hartford,  for 
appellant.  James  B.  Henry,  of  Hartford, 
for  appellee. 

SHUMWAT,  J.  (after  stating  the  facts 
as  above).  This  was  an  absolute  and  un- 
conditional undertaking  by  the  defendant 
to  sell  and  deliver  milk  daily  of  the  spec- 
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ified  quality  and  amount.  The  defendant's 
claim  Is  tbat  be  was  excused  from  the  per- 
fonuauce  of  the  contract  by  reason  of  the 
quarantine,  which  made  it  Illegal  for  him 
to  leave  his  premises  and  carry  away  any 
products  of  bis  farm  or  any  articles  that 
might  carry  infection.  The  quarantine  or- 
der did  not  make  it  illegal  to  deliver  milk, 
nor  make  it  illegal  for  the  defendant  to 
procure  Its  delivery. 

Tills  mnch  Is  conceded.  But  the  defend- 
ant contends  that  the  clause  In  the  contract, 
to  wit,  "The  said  Whitman  is  to  come  and 
get  the  milk  at  No.  1  Wawarme  avenue." 
Is  an  essential  part  of  the  contract,  and, 
as  delivery  wis  to  be  made  at  the  place 
named,  therefore  delivery  under  the  terms 
of  the  contract  was  illegal.  There  Is  noth- 
ing in  the  re<M>rd  to  show  that  the  defendant 
could  not  perform  his  contract  While  It 
may  be  true  that  the  plalntitr  could  not  en- 
ter the  defendant's  house  or  go  upon  other 
parts  of  the  premises  which  were  under 
quarantine,  it  does  not  follow  that  the  con- 
tract could  not  be  performed  substantially 
if  not  literally.  The  contract  was  not  to 
deliver  milk  produced  on  the  premises.  All 
that  can  be  said  is,  the  defendant  was  un* 
der  a  temporary  disability  to  perform  his 
contract.  He  is  not,  however,  released  from 
the  obligations  of  his  contract  because  it 
was  difficult  or  impossible  to  perform  them, 
so  long  as  the  i)erformance  was  not  illegal. 
School  District  v.  Dauchy,  25  Conn.  B30,  68 
Am.  Dec.  371;  Worthlngton  v.  Charter  Oak 
Life  Insurance  Company,  41  Conn.  401,  19 
Am.  Rep.  495. 

There  is  no  error.  The  other  Judges  con- 
cnrred. 


JACQUEMIN  et  aL  v.  TURNER  &  SEY- 
MOUR MFG.  CO. 
(Supreme  Court  of  Errors  of  Connecticut. 
March  12,  1918.) 

1.  Masteb  and  Servant  <S=»375(1)  —  Wobk- 
MEN's  Compensation  Law  —  Injurirs 
"AusiNo  out  of  Emplothbnt"— A88ax;lt. 

If  one  employe  assaults  another  solely  to 
gratify  bis  feeling  of  anger  or  hatred,  the  in- 
jury results  from  the  voluntary  act  of  the  as- 
sailant, and  cannot  be  said  to  arise  either  direct- 
ly out  of  or  as  an  incident  of  the  employment, 
but  it  is  otherwise  where  the  injured  employ6 
is  defending  his  employer  or  his  property  or 
interest,  or  when  an  assault  is  incidental  to 
some  duty  of  his  employment. 

2.  Mabtbb  and  Servant  «=>372— Workmen's 
Compensation  Law  —  Injuries  "Abisino 
Out  ok  Employment." 

Injuries  arising  from  employment  are  such 
as  the  character  of  the  business  or  the  condi- 
tion under  which  it  is  carried  on  make  likely, 
and  the  result  either  was  or  should  have  been 
in  contemplation  of  the  employer. 

3.  Master  and  Servant  <S=»375(1)  —  Work- 
men's Compensation  IjAW— Injury  "Aris- 
ing Otn  OF  Employmknt"— Assault. 

A  company  manufacturing  iron  castings, 
not  desiring  too  many  casters  around  the  cu- 
pola where  the  molten  metal  was  drawn  out,  or 


that  the  casters  should  get  through  their  work 
too  early  before  leaving  for  the  day,  supplied 
them  with  a  limited  number  of  ladcls,  and  in 
the  course  of  their  employment  two  of  the  cast- 
ers Quarreled  over  the  possession  of  a  la<I('l. 
which  each  wanted  to  use  in  order  to  pour  his 
molds  and  get  away.  The  one  who  began  the 
quarrel  and  fight  resulting  in  the  death  of  the 
other  asserted  a  right  to  a  ladel  which  he  did 
not  have,  and  when  the  decedent  had  full  op- 
portunity to  have  desisted  from  the  fight  he 
chose  to  renew  it,  and  thereafter  was  injured. 
It  did  not  appear  that  the  conditions  under 
which  the  business  was  conducted  had  ever  be- 
foiro  occasioned  similar  trouble.  Held,  that  the 
injury  did  not  arise  out  of  decedent's  employ- 
ment. 

Appeal  from  Superior  Court,  Litchfield 
County :    William  M.  Maltble,  Judge. 

Proceeding  under  the  Workmen's  Compen- 
sation Act  (Pub.  Acts  1913,  c.  138)  by  A. 
Jacquemin  and  others  against  the  Turner  & 
Seymour  Manufacturing  Company  for  the 
death  of  the  claimants'  son.  From  a  judg- 
ment on  appeal  sustaining  the  findings  and 
award  of  the  compensation  commissioner  In 
favor  of  the  claimants,  defendant  appeals. 
Error. 

The  commissioner  found  the  following 
facts: 

The  Turner  &  Seymour  Manufacturing  Com- 
pany is  engaged  in  making  iron  castings.  The 
casters,  when  they  have  poured  the  molten  met- 
al into  the  molds,  leave  for  the  day.  The  com- 
pany did  not  desire  to  have  too  many  casters 
around  the  cupola'  where  the  molten  metal  is 
drawn  out,  and  did  not  desire  the  casters  to 
get  through  their  work  too  early.  As  one  means 
of  accomplishing  these  two  results  the  company 
supplied  a  limited  number  of  ladels.  As  a  re- 
sult of  this  condition  each  caster  desired  to  get 
a  ladel  as  soon  as  possible  so  as  to  pour  his 
molds  and  get  away.  On  April  10,  1917, 
O'Shaugnessy,  a  caster,  located  quite  a  distance 
from  Jacquemin,  another  caster,  received  per- 
mission from  a  caster  to  use  a  ladel  which  had 
been  in  use  by  him.  O'Shaugnessy  and  his  help- 
er were  pouring  from  this  ladel  when  Jacque- 
min and  his  helper  started  to  pick  up  another 
ladel  which  stood  in  front  of  Jacquemin's  floor 
and  bad  been  placed  there  by  Jacquemin. 
O'Shaugnessy  ordered  him  to  let  it  alone  or  he 
would  get  in  trouble.  Angry  words  passed  be- 
tween the  men,  and  O'Shaugnessy,  leaving  bis 
own-  ladel  partly  Ulled,  started  for  Jacquemin. 
who  advanced  to  meet  him.  They  scuffled  and 
fell  to  the  floor,  first  one  and  then  the  other  was 
on  top.  O'Shaugnessy  got  Jacquemin  in  a  po- 
sition where  he  was  likely  to  spoil  the  mold. 
Jacquemin  c^idled  'this  to  tlie  lattc^tion  of 
O'Shaugnessy  and  he  let  Jacquemin  up,  and 
immediately  Jacquemin  started  for  him  again. 
Thereupon  O'Shaugnessy  struck  Jacquemin  in 
the  region  of  the  heart,  and  the  blow  resulted 
in  bis  death.  No  personal  animosity  existed  be- 
tween the  men,  and  neither  was  quarrelsome. 
The  controversy  arose  over  the  possession  of  a 
tool  which  each  wanted  to  use  in  order  that  he 
might  get  through   his   work  and  get  away. 

A.  Storrs  Campbell,  of  Hartford,  for  ap- 
pellant. Walter  Uolcomb,  of  Torrington,  for 
appellees. 

WHEELER,  J.  The  argument  upon  the 
appeal  was  confined  to  the  single  point,  Did 
the  Injury  "arise  out  of  the  employment  of 
Jacquemin?     In  Larke  v.  Hancock  Mutual 
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Mfe  Ins.  Oo.,  90  Conn.  SOS,  309,  97  Atl.  320, 
L.  R.  A.  1916E,  5&4,  we  held  that  an  Injury 
"arises  out  of  an  employment  when  It  oc- 
curs In  the  course  of  the  employment  and  is 
a  natural  and  necessary  Incident  or  conse- 
quence of  it,  though  not  foreseen  or  expected, 
and  that  such  an  injury  may  arise  either  di- 
rectly from  the  employment  or  as  incident 
to  it,  or  to  the  conditions  and  exposure  sur- 
rounding it. 

[1]  If  one  employ^  assaults  another  em- 
ploy«5  solely  to  gratify  his  feeling  of  anger  or 
hatred,  the  injury  results  from  the  voluntary 
act  of  the  assailant,  and  cannot  be  said  to 
arise  either  directly  out  of  the  employment 
or  as  an  incident  of  it.  But  when  the  em- 
ploy4  is  assaulted  while  he  is  defending  his 
•employer,  or  his  employer's  property,  or  his 
employer's  Interests,  or  when  the  assault  was 
Incidental  to  some  duty  of  his  employment, 
the  injuries  he  suflTers  In  consequence  of  the 
assault  will,  as  a  rule,  arise  out  of  the  em- 
ployment.  He  will  then  be  serving  his  em- 
ployer's ends  and  not  his  own. 

Many  cases  have  arisen  where  watchmen, 
■gamekeepers  or  other  employes  have  suffered 
Injury  through  assault  while  protecting  their 
employers'  interests,  or  while  engaged  in 
fulfilling  the  duty  arising  out  of  their  em- 
ployment. Examples  of  these  are:  Ohio 
Building  Vault  Co.  v.  Industrial  Board,  2T7 
111.  96,  116  N.  B.  149;  Shatter  Estate  Co.  v. 
Accident  Com.  of  Cal.  (Cal.)  166  Pac.  24.  Ex- 
amples of  cases  of  assault  originating  solely 
through  the  anger  or  vlndlctiveness  of  an 
employ^  are:  Griffin  v.  Boberson  &  Son,  176 
App.  Div.  6,  162  N.  X.  Supp.  313;  Union 
Sanitary  Mfg.  Co.  v.  Davis  (Ind.  App.)  115 
N.  E.  676.  Between  these  classes  of  cases 
is  a  class  of  cases  which  seems  to  be  an  ex- 
-ception;  in  reality  these  cases  concern  in- 
juries which  are  incidental  to  the  employ- 
ment. Thus  In  McNicoIs'  Case,  215  Mass. 
497,  102  N.  B.  697,  L.  B.  A.  1916A,  306,  re- 
covery was  allowed  for  injuries  from  an 
assault  by  an  employe  known  by  the  superin- 
tendent In  charge  to  be  in  the  habit  of  drink- 
ing to  intoxication,  and,  when  so,  to  be  quar- 
relsome and  dangerous,  and  with  such  knowl- 
•edge  the  superintendent  permitted  him  to 
•continue  at  work.  In  State  v.  District  Court, 
134  Minn.  16,  158  N.  W.  713,  L.  R.  A.  1916P, 
^7,  a  bartefader  was  struck  by  a  glass 
thrown  by  a  patron  of  a  saloon,  who  was 
so  drunk  he  did  not  know  the  nature  of  his 
act  In  holding  that  the  injuries  of  the  bar- 
tender arose  out  of  the  employment  the  court 
said: 

"The  court  will  take  judicial  notice  that  the 
position  of  bartender,  patron,  or  spectator  in  a 
saloon,  especially  in  one  situated  where  rough 
-characters  are  apt  to  congregate  and  carouse, 
is  quite  apt  t«  be  one  of  peculiar  danger.  Bar- 
room assaults  are  not  of  infrequent  occurrence."  • 

[2]  Injuries  so  arising  are  such  as  the 
character  of  the  business  or  the  conditions 
under  which  it  is  carried  on  make  likely, 
and  the  result  either  was  or  should  have 


I  been  in  the  contemplation  of  the  employer. 

I  They  are  correctly  held  to  arise  out  of  the 

j  employment. 

I  [3]  The  commissioner  conceived  that  the 
case  of  Jacquemln  fell  withlii  this  distinc- 
tion. He  held  that  the  method  of  conducting 
the  business  so  that  the  casters  would  nat- 
urally crowd  about  the  cupola,  and  so  that 
an  insufficient  number  of  ladels  should  be 
provided  for  the  casters,  would  naturally 
lead  to  disputes  among  them,  and  that  Jac- 
quemln suffered  his  injury  as  a  consequence, 
and  hence  it  arose  out  of  his  employment. 
The  trial  court  reached  a  similar  conclu- 
sion saying: 

"The  injury  in  the  case  before  us  seems  to 
me  to  have  directly  resulted  from  the  circum- 
stances of  the  employment  of  the  decedent,  as 
they  are  detailed  in  the  finding  of  the  commis- 
sioner. Human  nature  being  what  it  is,  that 
altercations  and  blows  would  occur  between  the 
workmen  would  be  a  result  reasonably  to  be  an- 
ticipated." 

The  finding  does  not  disclose  that  the  con- 
ditions under  which  this  business  was  con- 
ducted had  ever  before  occasioned  a  similar 
trouble,  or  that  either  of  the  men  was  quar- 
relsome. There  was  nothing  to  put  the  em- 
ployer on  notice.  It  was  the  duty  of  the  em- 
ployes to  do  their  work  under  the  established 
conditions. '  O'Shaugnessy  asserted  a  right 
over  Jacquemin's  ladel  which  he  did  not 
have.  He  began  the  quarrel  and  fight 
These  were  purely  personal.  They  had  no 
relation  to  the  special  conditions  of  the  busi- 
ness so  far  as  the  finding  shows.  And  when 
Jacquemln  had  full  opportunity  to  have  de- 
sisted from  the  fight  he  chose  to  renew  it 
and  thereafter  received  his  injury.  The  fight 
occurred  in  the  course  of  the  employment 
hut  it  did  not  originate  in  it  or  arise  as  a 
consequence  or  incident  of  it  These  men 
turned  temporarily  from  their  work  to  en- 
gage in  their  own  quarrel.  Nothing  their 
employer  required  of  them  would  necessarily 
provoke  them  to  a  quarrel,  nor  could  this 
have  been  reasonably  anticipated.  The  fact 
that  employes  sometimes  quarrel  and  fight 
while  at  work  does  not  make  the  injury 
which  may  result  one  which  arises  out  of 
their  employment  There  must  be  some  rea- 
sonable connection  between  the  injury  suf- 
fered and  the  employment  or  the  conditions 
under  which  it  is  pursued. 

The  case  at  bar  resembles  closely  Cnlon 
Sanitary  Mfg.  Co.  v.  Davis  (Ind.  App.)  115 
N.  E.  676,  where  a  molder  was  injured  as 
a  result  of  a  quarrel  with  a  fellow  employ^ 
over  the  repair  of  a  ladel,  and  his  duty  did 
not  include  such  repairing.  It  was  held  that 
the  injury  did  not  arise  out  of  the  employ- 
ment. 

The  commissioner  relied  for  his  authority 
upon  Heltz  v.  Ruppert,  218  N.  Y.  148,  112  N. 
E.  750,  L.  B.  A.  1917A,  344.  That  case  may. 
perhaps,  be  distinguishable  from  this  because 
Heltz,  unlike  Jacquemln,  was  passive,  and 
he  was  injured  while  actually  at  his  work. 
Whether   we  should  upon   the   same   facts 
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reach  a  like  conclnslon  need  not  now  be  de- 
termined. Certainly  the  case  bears  some  re- 
semblance to  the  cates  of  skylarking  or 
horseplay.  Garth  slapped  Heitz  on  the 
ehonlder,  and  as  be  turned  Garth's  finger 
straq^  In  Heitz's  eye.  It  Is  not  easy  to  see 
how  the  slapping  of  Heitz  can  be  said  to  be 
an  Incident  of  the  employment  any  more  than 
any  other  form  of  horseplay. 

There  Is  error,  the  Judgment  is  reversed, 
and  the  cause  is  remanded,  with  direction 
to  the  superior  court  to  render  Judgment 
sustaining  the  appeal  from  the  commission- 
er, and  vacating  his  award.  The  other 
Judges  concurred. 


DE  I/UOIA  V,  WITZ. 

(Supreme  Court  of  Errors  of  Connecticut. 

March.  12,  IdlS.) 

EVAUoa,  Statute  of  $s>l25(2)  —  Aobeeuknt 
AS  TO  Realty. 
Wher^  plaintiff  owned  land  on  which  there 
were  four  mortgages,  defendant  holding  and 
owning  the  fourth  covering  the  entire  tract, 
subject  to  the  other  three,  and  actions  were 
pending  to  foreclose  the  first  three  mortgages, 
and  later  judgment  was  rendered  fixing  the 
time  within  which  plaintiff  oould  redeem,  and, 
when  plaintiff  was  desirous  of  redeeming  one 
mortgage,  defendant  stated  that  if  plaintiff 
would  at  any  time  arrange  to  redeem  all  the 
mortgages,  defendant  would  release  his  own, 
and  convey  to  plaintiff  any  portions  of  the  land 
of  which  defendant  had,  by  redemption  of  mort- 
gage or  otherwise,  taken  title,  and,  relying  on 
the  promise  and  on  defendant's  statement,  plain- 
tiff permitted  the  redemption  day  upon  the  mort- 
gage to  pass,  and  defoadant  took  title  to  the 
land  covered  by  the  mortgage,  and  thereafter 
plaintiff  obtained  a  new  mortgage  covering  all 
the  land,  and  notified  defendant  that  be  was 
ready  to  pay  his  mortgage  debt  and  interest,  and 
to  take  up  the  remaining  mortgages,  but  defend- 
ant refused  to  release  his  mortgage  and  convey 
the  land  to  which  he  had  secured  title,  plain- 
tiff had  no  right  of  action  for  damages;  defend- 
ant's  agreement  being  within  the  Statute  of 
Frauds. 

Appeal  from  Superior  Court,  New  Haven 
County;  William  S.  Case,  Judge. 

Suit  by  Frank  De  Lacia  against  Adolph 
Witz.  FVom  judgment  of  nonsuit,  plaintiff 
appeals.    No  error. 

The  plaintiffs  substituted  complaint  alleg- 
ed, in  substance,  that  on  the  1st  day  of 
March,  1915,  he  was  the  owner  of  a  piece 
of  land  in  New  Haven,  upon  which  thete 
were  four  mortgages,  each  of  three  of  the 
mortgages  covering  a  portion  of  the  land  and 
the  fourth,  held  and  owned  by  the  .defendant, 
covering  the  entire  piece  and  subject  to  the 
other  three  mortgages.  At  that  time  there 
were  pending  actions  to  foreclose  the  first 
three  mortgages,  and  later  Judgment  was 
rendered,  fixing  the  time  within  which  the 
owner  of  the  equity  of  redemption  could  re- 
deem— in  one  case,  called  the  Crawford  mort- 
gage case,  the  time  fixed  was  May  3,  1915, 
one  case,  called  the  Humlston  mortgage  case, 
July  5,  1915,  and  one  case,  called  the  An- 


drew mortgage  case,  the  first  Tuesday  la 
Julj-,  1»15. 

The  fourth,  fifth,  and  siztb  paragraphs  of 
the  sulMtltuted  complaint  are  as  follows: 

"(4)  On  or  about  May  1,  1915,  the  plaintiff 
was  desirous  of  redeeming  said  Crawford  mort- 
gage, and  the  defendant  then  stated  to  the  plain- 
tiff that  if  the  ,plaintiff  would  at  any  time  ar- 
range to  redeem  all  said  mortgages,  the  defend- 
ant would  release  his  said  mortgage  and  would 
convey  to  the  plaintiff  any  portions  of  all  said 
parcel  of  land  described  in  paragraph  1,  upon 
which  the  defendant  had  by  redemption  of  mort- 
gage or  otherwise  taken  title. 

"(5)  Relying  upon  said  promise  and  upon  said 
statement  made  by  the  defendant,  the  plainciff 
permitted  the  redemption  day  upon  said  Craw- 
ford mortage  to  pass,  and  the  defendant  took 
title  to  said  piece  of  land  covered  by  said  Craw- 
ford mortgage. 

"(6)  Thereafter  and  on  or  aI>out  the  first  day 
of  July,  1915,  the  plaintiff  obtained  a  new  mort- 
gage covering  all  said  first  descrilMd  parcel  of 
land,  and  notified  the  defendant  that  the  plain- 
tiff was  ready  to  pay  the  defendant  his  said 
$1,385  mortgage  and  interest  thereon,  and  to 
take  up  said  remaining  mortgages,  and  request- 
ed and  demanded  from  the  defendant  a  release 
of  his  said  mortgage  and  a  conveyance  of  said 
piece  of  land  covered  by  said  Crawford  mort- 
gage." 

Philip  Pond,  of  New  Haven,*  for  appel- 
lant. Harry  L.  Edlln  and  Samuel  J.  Witz, 
both  of  New  Haven,  for  appellee. 

SHUMWAT,  J.  (after  stating  the  facts  as 
above).  Out  of  the  multitude  of  decisions  in- 
volving the  statute  of  frauds  no  rule  can  be 
found  more  firmly  established  at  the  present 
time  than  this,  that  no  action  can  be  main- 
tained for  the  direct  enforcement  of  any 
agreement  which  is  within  the  statute,  and 
no  damages  can  be  recovered  for  its  breach. 
Townseud  v.  Hargraves,  118  Mass.  325.  llie 
plaintiff  alleges  an  agreement  by  the  de- 
fendant to  couv^  the  real  estate  described, 
and  claims  damages  for  his  refusal  to  per- 
form it.  On  the  trial  to  the  court  the  plain- 
tiff offered  to  prove  the  agreement  alleged, 
and  upon  objection  by  the  defendant  that 
the  evidence  oS'ered  tended  to  prove  by  parol 
an  agreement  which  by  the  statute  of  frauds 
should  be  in  writing,  the  court  sustained  the 
objection,  and  the  plaintiff  offering  no  fur- 
ther evidence  the  plaintiff  was  nonsuited. 
The  plaintiff  contends  that  the  defendant  is 
estopped  from  asserting  Chat  the  agreement 
was  within  the  statute,  because  otherwise  the 
statute  would  be  an  Instrument  of  fraud  in 
the  hands  of  the  defendant.  There  is  no 
case  cited  by  the  plaintiff  where  it  has  been 
held  that  any  party  to  an  agreement  which 
the  law  requires  to  be  In  writing  has  been 
held  guilty  of  fraud,  because  be  insists  that 
no  action  can  be  maintained  upon  such  an 
agreement.  There  are  many  cases  where 
the  courts  have  held  that  whenever  an  agree- 
ment within  the  statute  has  been  made  and 
a  valuable  consideration  has  actually  passed, 
then  the  party  parting  with  such  considera- 
tion may  maintain  an  action  to  recover  it. 
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because  to  permit  one  to  retain  a  considera- 
Uon  for  an  agreement  which  is  not  enforce- 
able would  be  a  wrong,  and  may  be  likened 
to  a  fraud.  Wainwrlght  v.  Talcott,  60  Conn. 
63,  22  Atl.  4S4.  The  plaintiff's  case  as  alleg- 
ed is  that  when  Judgment  foreclosing  the 
mortgages  had  been  rendered,  the  defendant 
stated  to  the  plaintiff  that  if  be  would  ar- 
range to  redeem  the  mortgages,  the  defend- 
ant would  convey  to  hlra  any  portlop  of  the 
land  included  in  the  mortgages.  The  plain- 
tiff,  relying  on  this  promise,  lost  his  right  to 
redeem.  It  is  apparent  that  the  plaintiff's 
toss  is  simply  the  right  to  redeem  and  no 
more,  and  it  appears  from  the  allegations 
that  this  right  was  valuable.  No  such  case 
Is  before  the  court.  On  the  record,  it  may 
be  tlmt  the  defendant,  if  he  has  obtained  an 
unconsdouablc  advantage,  would  be  estop- 
ped from  asserting  that  his  title  had  be- 
come absolute,  if  It  should  clearly  appear 
that  the  defendant  had  made  the  promise 
alleged  and  the  plaintiff  had  tendered  the 
amount  due  on  the  mortgages,  even  after 
the  time  fl.xed  by  the  court  for  redemption 
had  expired.  The  plaintiff  would  thus  be 
restored  all  he  has  lost,  even  if  he  had  lost 
the  right  to  redeem  by  relying  on,  the  de- 
fendant's promise. 

There  is  no  error.    The  other  Judges  con- 
curred. 


TOWN  OF  CHAPI.TN  v.  TOWN  OP 
BLOOMFIELD. 

(Supreme  Court  of  Errors  of  Connecticut 
March  12,  lOlS.) 

Paupers  «=19{7)— Settlement— "Resides." 
Where  a  person  was  sent  to  an  insane  asy- 
lum and  was  supported  from  his  own  estate,  the 
time  spent  in  the  asylum  cannot  be  coneidered 
as  a  continuance  of  his  residence  in  the  town 
from  which  be  was  sent,  so  as  to  gain  a  settle- 
ment by  commorancy,  because  under  Gen.  St. 
1902,  I  2469,  the  residence  must  be  with  the  free 
will  of  the  pauper. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  FMrst  and  Second  Series,  Reside.] 

Appeal  from  Superior  Court,  AVindham 
County;  William  L.  Bennett,  Judge. 

Action  by  Town  of  Chaplin  against  the 
Town  of  Bloomfleld.  Judgment  for  plaintiff, 
and  defendant  appeals.    No  error. 

Albert  C.  Bill,  of  Hartford,  for  appellant. 
Samuel  B.  Harvey,  of  W^illlmantic,  for  ap- 
pellee. 

WIIEELKR,  J.  This  cause  is  brought  to 
determine  whether  the  town  of  Bloomfleld  is 
responsible  for  support  furnished  by  the 
town  of  Chaplin  to  Copeland,  a  pauper,  be- 
tween January  11,  1916,  and  March  27,  1916. 

On  October  31,  1908.  Copeland  had  a  set- 
tlement in  Bloomfleld.  On  this  date  he  mov- 
ed to  Hartford  with  the  intention  of  making 
his  home  there.  From  this  date  to  March 
20.   1911.  Copeland   resldeil  continuously   in 


Hartford  with  the  exception  of  a  three' 
months'  summer  racaUon  In  Chaplin  In  1909, 
and  a  three  months'  temporary  residence  in 
Somers  in  1910. 

On  March  20,  1911,  Copeland  was  com- 
mitted to  the  Connecticut  Hospital  for  the 
Insane  at  Middletown  by  the  probate  court 
for  the  district  of  Hartford,  and  remained 
there  until  July  3,  1913,  when  he  was  dis- 
charged, maintaining  himself,  or  being  main- 
tained by  his  estate,  from  March  31,  1908,  to 
the  date  of  his  discharge.  The  same  court  in 
1911  appointed  a  conservator  of  bis  person 
and  estate.  The  finding  does  not  state  the 
residence  of  Copeland  after  his  discbarge 
from  the  Hospital  for  the  Insane  except  tliat 
he  resided  in  Chaplin  when  furnished  the 
support  which  is  the  subject  of  this  action. 

Unless  Copeland  acquired  a  settlement  by 
commorancy  in  Hartford,  bis  settlement  in 
Bloomfleld  continued.  He  never  Intended  to 
change  his  residence  from  Hartford  to  Chap- 
lin or  Somers ;  his  residence  In  these  places 
was  temporary,  and  did  not  break  the  con- 
tinuity of  his  residence  in  Hartford.  Town 
of  Salem  t.  Town  of  Lyme,  29  Conn.  74,  80; 
Clinton  V.  Westbrook,  38  Conn.  9.  When  he 
was  committed  to  the  asylum,  he  bad  resided 
in  Hartford  nearly  two  years  and  flve 
months.  He  resided  in  the  asylum  until  dis- 
charged, a  period  of  two  years  and  three 
months. 

To  gain  a  settlement  in  Hartford  Coi)eland 
must  have  resided  four  years  continuously  in 
that  town,  and  have  maintained  himself  and 
family  during  the  whole  of  said  period  with- 
out btH;oming  chargeable  to  such  town.  G.  S. 
{  24G9.  Copeland  maintained  himself  with- 
out becoming  chargeable  to  Hartford  from 
the  time  he  moved  to  Hartford  until  his  dis- 
charge from  the  asylum.  One  who  "resides" 
in  a  town  within  the  Intendment  of  this  stat- 
ute is  one  who  is  an  actual  stated  dweller 
as  dlHtlngnished  from  a  transient  dweller, 
even  though  he  have  a  technical  domicile  else- 
where. Kelsey  v.  Green,  69  Conn.  291,  301, 
37  Atl.  679,  38  L.  R.  A.  471.  Copeland  must 
have  resided  in  Hartford  four  years  contin- 
uously in  order  to  be  an  actual  dweller  there- 
in and  come  within  the  statute  and  gain  a 
settlement  by  commorancy.  Fairfleld  v.  Eas- 
ton,  73  Conn.  735,  49  Atl.  200;  Town  of 
Salem  v.  Town  of  Lyme,  supra.  The  four- 
year  period  cannot  be  made  up  without 
counting  the  time  Copeland  remained  In  the 
asylum.  The  case  turns  upon  whether  one 
committed  to  an  asylum  continues  during 
his  committal  to  be  an  actual  resident  of 
the  town  in  which  he  resided  when  com- 
mitted. 

Twice  we  have  had  occasion  to  consider 
whether  a  period  of  imprisonment  for  crime 
constitutes  any  portion  of  the  successive  res- 
idence required  under  the  earlier  form  of 
this  statute  to  establish  a  legal  settlement. 
In  holding  that  the  period  of  imprisonment 
could  not  be  counte<l  we  pointed  out  that  It 
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could  not  be  known  whether  the  prisoner 
would  have  continued  to  reside  In  the  town 
he  had  resided  In  during  the  period  of  his 
iniprisoDmeut.  And  had  be  continued  re- 
siding there  the  town  could  at  any  time,  if 
be  was  a  pauper,  before  he  had  acquired  a 
settlement,  have  removed  him  to  the  town 
to  which  he  belonged.  But  while  be  was  in 
prison  the  town  could  not  change  bis  resi- 
dence, and  hence,  if  his  residence  continued 
to  be  In  the  town,  be  would  acquire  a  legal 
settlement  despite  the  desire  of  the  town,  or 
of  himself,  to  the  contrary.  Reading  v.  West- 
port,  19  Conn.  561;  Town  of  Washington  v. 
Town  of  Kent,  38  Conn.  249.  232. 

There  is  no  substantial  dlfterence  In  prin- 
ciple between  the  committal  for  crime  or  for 
insanity,  so  far  as  the  question  of  residence 
is  concerned.  In  neither  case  can  the  one 
committed  exercise  his  will  in  relation  to  his 
residence.  The  statute  intends  an  actual 
stated  residence,  not  one  resting  in  presump- 
tion. One  who  acquires  a  settlement  by  com- 
morancy determines  the  place  of  bis  settle- 
ment in  tbe  exercise  of  Ills  own  will,  and  not 
by  tbe  will  of  another.  A  settlement  rests 
upon  actual  residence,  not  upon  domicile,  al- 
though residence  and  domicile  may  be,  and 
usually  are,  concurrent. 

Tbe  trial  court  was  correct  in  holding  that 
Copeland  had  not  acquired  such  actual  con- 
tinuous residence  In  Hnrtford  as  to  give  bim 
n  le^l  settlement  there. 

There  is  no  error.  The  other  Judges  con- 
curred. 


MORSE  v.  WARD  et  al. 

(Supreme  Court  of  Errors  of  Connecticut. 

March  12,  1918.) 

1.  Wnxs  «=>19&— Ratification  of  1nvai.id 

DSVISK. 

A  devise,  which  was  void  when  made,  be- 
cause in  violation  of  the  statute  against  perpe- 
tuities, was  validated  when  ratified  and  confirm- 
ed by  a  codicil  executed  after  the  repeal  of  the 
statute. 

2.  Wnxs  «=>506(1)— CoNSTBUCTioN— "Heibs." 

The  word  "heirs,"  as  now  used  in  wills,  in- 
cludes those  who  inherit  either  personal  or  real 
estate,  unless  it  is  apparent  that  its  technical 
significance  is  intended. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Heirs.] 

3.  Wills  «=»506(2)— Seabes  in  Remainder. 

A  devise  in  trust  for  the  lives  of  three  sons, 
with  provision  that  after  death  of  such  sons  the 
property  should  be  divided  "equally"  among  the 
"heirs  at  law"  of  the  three  sons  "according  to 
laws  of  distribution,"  gave  the  property  in  equal 
shares  to  the  wives  of  three  sons  who  died  with- 
out issue  and  a  surviving  child  of  a  fourth  son 
who  died  before  execution  of  the  will. 

Case  Reserved  from  Superior  Court,  Fair- 
field County;  Howard  J.  Curtis,  Judge. 

Suit  by  Joseph  B.  Morse,  testamentary 
trustee,  against  Harriet  M.  Ward  and  oth- 
ers, for  tbe  construction  of  a  will.  Reserved 
for  tbe  adrice  of  this  court  on  an  agreed 
statement  of  facts.    Judgment  directed. 


In  1884  l.uclnda  J.  Ward,  of  Bridgeport, 
executed  a  will  by  which  ber  entire  estate, 
both  real  and  iiersonal,  was  left  to  trustees, 
the  Income,  and  at  their  discretion,  tbe  prin- 
cipal, to  be  paid  to  ber  three  sons,  Charles, 
Edward,  and  Harry,  during  their  lives;  tbe 
issue  of  any  deceased  son  to  take  tbe  share 
of  their  parent.  After  the  death  of  tbe 
three  sons  the  property  was  to  be  disposed  of 
as  directed  by  tbe  will  of  Cbarles,  "and 
should  he  fall  to  make  such  will,  tbe  residue 
and  remainder  shall  be  divided  equally 
among  tbe  heirs  at  law  of  my  three  sons 
according  to  the  laws  of  distribution  of  Intes- 
tate estates  in  the  state  ot  Connecticut." 
In  July,  1898,  Charles  died,  leaving  neither 
widow  nor  Issue,  and  without  having  exercis- 
ed the  power.  In  January,  1900,  the  testatrix 
executed  a  codicil,  in  wblcb  she  ratified  and 
confirmed  ber  will,  with  some  minor  excep- 
tions not  now  material.  In  April,  1901,  tbe 
testatrix  died.  Edward  died  without  issue  In 
1907,  leaving  a  widow,  Mary  Elizabeth  Ward. 
Harry  died  without  issue  in  1916,  leaving  a 
widow,  Harriet  M.  Ward.  A  fourth  son  of 
tbe  testatrix,  George,  died  before  tbe  will 
was  executed,  leaving  a  son,  Brownlee  Rob- 
ertson Ward. 

Plaintiff  la  the  sole  trustee  under  tbe  codi- 
cil, and  tbe  following  claims  are  made  upon 
tbe  funds  in  his  bands :  Brownlee  Robertson 
Ward  claims  the  whole  fund  as  the  only 
"beir  at  law"  of  bis  three  uncles.  Harriet 
M.  Ward  and  Mary  Elizabeth  Ward  claim 
to  be  mtitled  to  share  in  the  fund  as  persons 
entitled  to  take  "according  to  the  laws  of 
distribution  of  intestate  estates  in  the  state 
of  Connecticut"  Mary  EUsabeth  claims  also 
as  executrix  of  the  estate  of  ber  husband, 
on  the  theory  that  the  remainder  over  to  tbe 
heirs  at  law  of  the  three  sons  was  void  un- 
der the  statute  of  perpetuities,  and  that  the 
fund  in  question  is  intestate  estate  of  the  tes- 
tatrU. 

Robert  H.  Gould,  of  Bridgeport,  for  plain- 
tiff. A.  Heaton  Robertson,  of  New  Haven, 
for  defendant  Brownlee  R.  Ward.  Samuel 
F.  Beardsley,  of  Bridgeport,  for  defendant 
Harriet  M.  Ward.  William  A.  Redden,  of 
Bridgeport,  for  defendant  Mary  Elizabeth 
Ward.  John  A.  Spafford,  of  Bridgeport,  for 
defendant  estate  of  Edward  Trumbull  Ward. 

BEACH,  J.  (after  stating  tbe  facts  as 
above).  [1]  Tbe  claim  of  Mary  Elizabeth 
Ward,  as  executrix  of  ber  husband's  es- 
tate, based  on  the  theory  that  tbe  remainder 
to  the  heirs  at  law  of  tbe  three  life  tenants 
is  void  under  tbe  former  statute  of  perpetui- 
ties, is  dismissed,  on  the  ground  that  the 
trust  was  ratified  and  confirmed  by  the  codi- 
cil of  1900,  executed  after  the  statute  had 
been  repealed.  Eaton  v.  Eaton,  88  Conn.  286, 
91  Atl.  196.  It  is  not  void  under  the  common- 
law  rule. 

All  the  other  claims  depend  upon  the  an- 


»Por  other  cases  se«  same  topic  and  KBY-Ni;MBBR  in  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


120 


103  ATLANTIC  REPORTER 


(Conn. 


swer  to  the  question  whether,  under  the 
proper  construction  of  the  residuary  clause, 
the  fund  Is  to  be  divided  among  the  heirs  at 
law  of  the  three  sons,  or  among  those  enti- 
tled to  share  in  intestate  estates  according 
to  the  statute  of  distribution.  Our  decl- 
•slons  recognize  the  fact  that  the  phrase 
"heirs  at  law"  is  sometimes  used  by  testators 
In  the  latter  sense.  "The  term  'legal  heirs,' 
In  legal  strictness,  signifies  those  who  would 
inherit  real  estate.  Ruggles  v.  Randall,  70 
Conn.  44,  38  Atl.  885.  It  is  also  used  to  In- 
dicate those  who  would  take  under  the  stat- 
ute of  distribution.  Tlngler  v.  Chamberlain, 
71  Conn.  466,  469,  42  Atl.  718."  Dlckerman 
V.  Ailing.  83  Conn.  342,  845,  76  Atl.  362,  363. 

[2,  3]  In  fact,  the  word  "heirs"  has  been 
so  often  used  and  construed  as  Including  all 
who  would  Inherit  either  real  or  personal  es- 
tate that  there  is  no  longer  any  good  reason 
for  Insisting  upon  its  technical  significance, 
except  where  the  intention  to  use  it  in  that 
sense  is  apparent.  In  this  context  the  phrase 
"heirs  at  law"  cannot  reasonably  be  used  in 
Its  technical  legal  significance.  In  order  to 
do  so  It  would  be  necessary  to  construe  the 
words  "according  to  the  laws  of  distribution 
of  Intestate  estates"  as  referring  only  to 
the  rule  for  the  division  of  the  estate  among 
the  heirs  at  law  of  the  three  sons ;  but  the 
testatrix  has  already  adopted  her  own  rule 
of  division  by  the  word  "equally."  And  If  It 
be  attempted  to  escape  that  difficulty  by  read- 
ing in  the  words  "per  stirpes,"  then  collateral 
heirs  are  excluded,  and  under  the  circum- 
stances ot  this  case  the  whole  fund  becomes 
Intestate. 

The  only  construction  which  will  avoid 
Inconsistency  or  Intestacy  Is  that  the  words 
"according  to  the  laws  of  distribution  of  In- 
testate estates"  refer  to  the  persons  who  are 
to  take,  and,  so  construed,  they  give  to  the 
term  "heirs  at  law"  Its  secondary,  but  not 
uncommon,  significance. 

The  superior  court  Is  advised  that  the  res- 
idue and  remainder  of  the  estate  of  Luclnda 
J.  Ward,  under  the  provisions  of  her  will  and 
codicil,  should  be  divided  equally  between 
Harriet  M.  Ward,  Mary  Elizabeth  Ward,  and 
Brownlee  Robertson  Ward,  and  that  Judg- 
ment should  be  rendered  accordingly.  The 
other  Judges  concurred. 


ROSENBAUM  v.  HARTFORD  NEWS  CO. 

(Supreme  Court  of  Errors  of  Gonnccticnt 

March  12,  1918.) 

Masteb    and    Sebvant    «=9389— Wobkmen's 
Compensation  Act— Injubt  by  Thibd  Peb- 
80N— Payment  to  Emplot*. 
Where  the  employ^  of  a  news  company  was 
Injured  by  a  railroad  company,  which  volunta- 
rify  before  judgment  paid  him  $3,000  for  a  re- 
lease from  all  riithts  of  action,  claims,  or  de- 
mands,   under    Workmen's    Compensation    Act 
(Pub.  Acts  1913,  c.  138)  |  6,  as  amended  by 
Pub.  A-cts  1915,  c.  288,  §  2,  relating  to  injuries 
arising  out  of  and  in  the  course  of  employment 


under  circumstances  creating  in  some  person 
other  than  the  employer  a  legal  liability  to  pay 
damages,  the  newc  company  was  entitled  to  have 
the  moneys  paid  its  injured  employe  by  the  rail- 
road applied  to  the  discharge  of  its  own  obliga- 
tion to  the  employ^  under  the  Compensation  Act, 

Appeal  from  Superior  Court,  Hartford 
County:   Edwin  B.  Gager,  Judge. 

Proceeding  for  compensation  under  the 
Workmen's  Compensation  Act  by  Samuel 
Rosenbaum,  guardian,  for  injuries  to  his  mi- 
nor ward,  David  Rosenbaum,  the  employ^, 
opposed  by  the  Hartford  News  Company,  the 
employer.  Claim  was  dismissed,  the  dismiss- 
al aflarmed  by  the  superior  court,  and  from 
its  Judgment,  claimant  appeals.    No  error. 

On  March  12,  1916,  the  claimant's  minor 
ward,  David  Rosenbaum,  sustained  an  in- 
Jury,  arising  out  of  and  in  the  course  of  his 
employment,  "under  circumstances  apparent- 
ly creating  In  the  New  York,  New  Haven  & 
Hartford  Railroad  Company  a  legal  liability 
to  pay  damages  In  respect  thereto."  The  In- 
Jury  resulted  In  an  amputation  of  the  right 
leg  at  the  knee  Joint.  On  June  24,  1916,  the 
claimant  and  the  railroad  company  entered 
into  a  written  agreement  whereby  the  claim- 
ant. In  consideration  of  the  payment  and  re- 
ceipt of  $3,000,  released  the  railroad  compa- 
ny from  all  rights  of  actions,  claims,  or  de- 
mands for  or  by  reason  of  any  Injuries  sus- 
tained by  David  Rosenbaum  at  the  station 
at  Hartford  on  March  12, 1916.  As  a  further 
consideration  for  this  release  the  railroad 
company  agreed  In  substance  that,  If  the  Su- 
preme Court  of  the  state  of  Oonnecticut 
should  hold  that  David  Rosenbaum  was  not 
entitled  to  compensation  under  the  Work- 
men's Compensation  Act,  It  would  i>ay  to 
Rosenbaum  the  further  sum  of  $1,092  and 
expenses,  being  the  amount  of  compensation 
payable  under  the  statute  for  an  Injury  re- 
sulting In  loss  of  leg  at  the  knee  joint  The 
commissioner  held  that  the  right  of  the  claim-  . 
&nt  to  compensation  under  the  act  had  been 
satisfied  by  the  payment  made  by  the  rail- 
road company  to  the  claimant  of  a  sum  in 
excess  of  the  statutory  compensation,  and  the 
superior  court  sustained  the  action  of  the 
commissioner  and  dismissed  the  appeal. 

Madison  G,  Gonterraan,  of  New  York  City, 
for  appellant.  Charles  Welles  Gross,  of 
Hartford,  for  appellee. 

BEACH,  J.  (after  stating  the  facts  as 
above).  The  question  Is  whether  Rosenbaum 
Is  entitled  to  his  statutory  compensation  not- 
withstanding the  fact  that  he  has  already  re- 
ceived, through  his  guardian,  an  amount  In 
excess  thereof  as  the  consideration  for  the 
release  of  a  claimed  right  of  action  against 
the  railroad  company,  arising  out  of  the 
same  injury  for  which  compensation  Is  de- 
manded. That  depends  on  the  construction 
to  be  put  on  section  6  of  the  Workmen's  Com- 
pensation Act  (Pub.  Acts  1913,  c.   138),  as 
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amended  by  Pub.  Acts  1915,  c.  288,  {  2,  relat- 
ing to  Injuries  arising  out  of  and  In  course 
of  his  employment,  "under  circumstances 
creating  in  some  other  person  than  the  em- 
ployer a  legal  liability  to  pay  damages  in 
respect  thereto."  The  commissioner  has 
found  that  the  injury  In  Question  was  sus- 
tained under  circumstances  "apparently"  cre- 
ating such  a  liability  In  the  New  York,  New 
Haven  &  Hartford  Railroad  Company,  and 
that  finding,  taken  In  connection  witli  the 
contract  of  release  and  settlement,  is  suffi- 
cient for  tlie  purposes  of  this  appeal.  The 
written  contract  does  not,  of  course,  estab- 
lish the  legal  liability  of  the  railroad  compa- 
ny. That  cannot  be  done  in  a  proceeding  to 
whldi  tbe  railroad  company  Is  not  a  party. 
But  80  far  as  the  claimant  Is  concerned  the 
contract  assumes  the  existence  of  such  a  lia- 
bility, and  in  this  proceeding  between  the 
injured  employe  and  the  employer  the  claim- 
ant cannot  equitably  be  permitted  to  take  any 
other  position  than  that  the  $3,000  was  re- 
ceived in  partial  satisfaction  of  a  valid  claim 
for  damages. 

Section  6  provides  in  substance  that  an  em- 
ploy4  who  sustains  an  injury  arising  out  Of 
•nd  In  tbe  course  of  bis  employment,  by  rea- 
son of  the  fault  or  neglect  of  a  tblrd  party, 
may  claim  compensation  under  the  act  with- 
out prejudice  to  his  common-law  right  to 
sue  the  tort-feasor;  that  an  employer  who 
liaa  paid,  or  by  award  become  obligated  to 
pay,  compen.satlon,  may  sue  tbe  tort-feasor 
In  bis  own  name,  with  a  view  to  reimburse- 
ment; and  that,  if  either  sue,  the  other  is 
entitled  to  notice  and  an  opportunity  to  Join 
in  the  action.  Then  follow  tbe  provisions  for 
the  apportionment  of  damages  between  the 
Injured  employfe  and  the  employer,  which  sup- 
ply the  principles  on  which  this  case  must 
be  decided: 

"In  the  event  that  such  employer  and  em- 
ploy«  shall  Join  as  parties  plaintiff  in  such  ac- 
tion and  any  damages  are  recovered,  snch  dam- 
ages abaU  be  lo  apportioned  that  the  claim  of 
the  employer  shall  take  precedence  over  that  of 
tbe  injured  eraployfi,  and  if  the  damages  shall 
not  be  sufficient,  *  •  •  to  reimburse  him 
for  tbe  compensation  he  has  paid  or  by  award 
bas  become  obligated  to  pay,  with  a  reasonable 
attorney's  fee,  to  be  fixed  by  the  court,  and  his 
costs,  such  damages  shall  be  assessed  in  his  fa- 
vor; but  if  the  damages  shall  be  more  than  suf- 
ficient to  reimburse  him,  •  •  •  for  the  mon- 
ey be  baa  paid,  with  a  reasonable  allowance  for 
an  attorney's  fee,  to  be  fixed  by  the  court,  and 
his  costs,  the  extra  shall  be  assessed  in  favor  of 
tbe  injured  employ^" 

There  Is  nothing  In  section  6  which  re- 
quires the  injured  employ^  to  claim  com- 
pensation before  he  sues  the  tort-feasor,  or 
wUeh  prevents  the  employer  from  Joining 
In  such  an  action  before  he  has  by  award 
become  obligated  to  pay  compensation.  The 
Injured  employ6  may  sue  the  tort-feasor, 
and  employer  may  Join  in  the  action  before 
compensation  is  claimed  or  awarded,  and  it, 
In  such  a  case  damages  are  recovered  in 
excess  of  a  reasonable  attorney's  fee  for  the 
employer,  such  exces.s  shall,  as  the  act  directs^. 
"be  assessed  in  favor  of  tbe  Injured  em- 


ploy^" .with  the  necessary  result  that  the 
employer  is  discharged,  pro  tanto,  from  his 
inchoate  liability  to  pay  compensation.  So 
if  the  employer  has  become  obligated  to  pay 
compensation,  but  has  not  paid  it,  and  the 
damages  recovered  are  greater  than  the 
amount  of  compensation  the  employer  bas  be- 
come obligated  to  pay,  together  with  a  rea- 
sonable attorney's  fee,  tbe  entire  excess  is 
directed  to  be  assessed  In  favor  of  the  in- 
jured employ^,  with  the  consequence  of  dis- 
charging the  employer  from  bia  ascertained 
liability  under  the  award.  So  far  as  dam- 
ages paid  under  compulsion  of  a  judgment 
are  concerned,  section  6  plainly  makes  tbe 
tort-feasor  primarily  liable  for  the  injury, 
and  either  reimburses  or  discharges  the  em- 
ployer out  of  the  first  moneys  available  for 
the  payment  of  damages. 

True,  the  statute  states  only  the  rule  for 
the  apportionment  and  application  of  com- 
pulsory payments  made  by  the  tort-feasor 
after  his  legal  liability  has  been  ascertained 
by  a  Judgment ;  but  the  rule  is  based  on  tbe 
legal  relation  of  the  parties  as  defined  by 
the  act,  namely,  that  the  tort-feasor  Is 
primarily  liable,  and  that,  as  between  the 
employ^  and  employer,  tbe  latter  Is  entitled 
to  precedence  for  tlie  purpose  of  reimburse- 
ment or  discharge.  The  legal  relation  of  the 
parties,  being  thus  ascertained,  furnishes 
the  principle  for  the  apportionment  and  ap- 
plication of  all  payments  made  by  the  tort- 
feasor for  the  purpose  of  obtaining  a  re- 
lease from  his  primary  liability.  Suppose, 
for  example,  that  a  Joint  action  brought 
before  any  award  of  compensation  Is  settled 
before  trial  by  the  payment  directly  to  the 
injured  emi^oy^  of  a  sum  greater  than  the 
expenses  of  litigation.  Evidently  the  em- 
ployer Is  discharged  to  the  same  extent  and 
upon  the  same  prlndple  as  if  the  payment 
had  been  made  after  a  Judgment  for  a  like 
sum  had  been  rendered.  And  the  same  must 
be  true  of  a  settlement  made  before  suit  is 
brought,  whether  the  employer  takes  part 
in  the  negotiations  or  not  If  the  settle- 
ment is  made  bebind  tbe  back  of  the  em- 
ployer be  win  not  be  bound  by  It.  But,  If 
it  is  for  his  advantage  to  do  so,  he  must  be 
permitted  to  ratify  it,  and  to  assert  his 
right,  arising  out  of  tbe  l^al  position  as- 
signed to  him  by  section  6,  to  be  discharged 
pro  tanto  by  the  settlement  Otherwise, 
the  injured  employ^  might  first  settle  with 
the  tort-feasor  for  a  sum  In  excess  of  bis 
statutory  compensation,  on  the  correct  basis 
that  the  tort-feasor  was  primarily  liable  for 
the  whole  damages,  and  then  recover  his 
statutory  compensation  also. 

It  is  argued  that  the  employer's  right  to 
reimbursement  does  not  arise  until  he  has 
paid,  or  by  award  become  obligated  to  pay, 
compensation,  and  then  not  untU  the  legal 
liability  of  the  tort-feasor  has  been  ascer- 
tained in  an  action  at  law.  Bat,  as  already 
I>olnted  out,  tbe  act  contemplates,  not  only 
the  reimbursement  of  an  employer  who  had 
paid  compensation,  but  also   his  discbarge 
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from  an  ascertained  or  inchoate  obligation 
to  pay  compensation,  by  the  payment  of 
damages  directly  to  the  Injured  employ^. 
And  since  the  act  expressly  provides  that 
the  claim  of  the  employer  shall  take  preced- 
ence over  that  of  the  employ^,  the  employer 
is  entitled  to  bare  the  first  moneys  so  paid 
to  the  employ^  applied  to  the  discharge  of 
his  obligation.  The  only  material  question 
.which  the  language  of  the  statute  does  not 
answer  is  whether  tills  principle  applies  to 
voluntary  payments  made  directly  to  the 
injured  employ^  before  the  legal  liability 
of  the  tort-feasor  has  been  ascertained  by 
Judgment,  and  for  the  reasons  given  we 
have  answered  that  question  in  the  affirma- 
tive. 

There  Is  no  error.    The  other  Judges  con- 
curred. 


B.  R.  THOMAS  MOTORCAR  CO.  v.  TOWN 

OF  SEYMOUR. 

(Supreme  Court  of  Errors  of  Connecticut. 

March  12,  1918.) 

1.  Towns  *=»86— Contracts— Po webs. 

Towns  may  contract  only  through  their  au- 
thorized agento. 

2.  Towns  iS=>37  —  Contbacts  —  Powebs  of 
Agents. 

There  can  be  no  implied  authority  for  any 
agent  to  act  for  a  town,  but  authority  must  be 
expressly  given  by  statute  or  by  a  vote  of  the 
town,  since  town  agents  have  no  general  author- 
ity. 

3.  Pbincipai,  and  Agent  «=s>119(1)— Scope  of 
AuiwoBiTT— Burden  of  Pboof. 

As  a  general  rule,  when  the  principal  acts 
by  an  agent  the  burden  is  upon  him  who  claims 
that  the  principal  is  bound  by  the  agent's  acts 
to  prove  the  agent's  authority. 

4.  Towns  €=937— Oontbacts — ^Powers. 

I'ersons  dealing  with  towna  through  com- 
mittees or  other  agents  must,  at  their  peril, 
take  notice  of  the  scope  and  measure  of  the 
powers  of  such  committee  or  agent 

5.  Towns  «=>79— Contracts— Powers— Bub- 
den  OF  Pboof. 

Where  a  town  voted  to  appropriate  $4,000 
to  buy  a  tire  truck,  provided  the  balance  neces- 
sary could  be  obtained  from  other  sources,  and 
that  the  selectmen  and  fire  engineers  should 
constitute  a  committee  to  buy  the  truck,  when 
the  necessary  funds  should  be  secured,  the  bur- 
den was  upon  the  plaintiff  who  sold  the  truck 
to  show  the  fulfillment  of  the  condition  that 
the  funds  should  be  otherwise  acquired. 

Appeal  from  Superior  Court,  New  Haven 
County;  William  S.  Case,  Judge. 

Action  by  the  E.  R.  Thomas  Motorcar  Com- 
pany against  the  Town  of  Seymour.  There 
was  a  nonsuit,  and  from  the  refusal  to  set 
aside  such  Judgment,  plaintiff  appeals.  No 
error. 

The  contract  was,  in  sabstance,  this:  The 
company  agreed  to  sell  upon  certain  condi- 
tions the  apparatus  and  equipment  thereinbe- 
fore described,  all  of  which  were  to  be  in  ac- 
cordance with  the  specifications  and  guaran- 
ties attached,  and  which  were  made  part  of 
this  agreement  and  contract  The  buyer 
agreed  to  purchase  and  pay  for  the  aforesaid 


property,  delivered  as  aforesaid,  the  sum  of 
^,500,  to  he  paid  to  the  motorcar  company 
or  its  authorized  agent.  The  signers  of  this 
contract,  acting  for  the  town  of  Seymour, 
were  Its  selectmen  and  the  board  of  fire  en- 
gineers of  said  town.  The  town  of  Seymour, 
in  town  meeting  op  February  16,  1916,  pass- 
ed the  following  votes: 

Voted:  That  the  gum  of  $4,000  be  appropri- 
ated toward  defraying  the  expense  of  the  pur- 
chase of  a  combination  auto  chemical  and  hose 
truck,  provided  that  the  balance  of  the  sum 
necessary  for  the  purchase  of  such  truck  be 
obtained  from  other  sources. 

Voted:  That  the  selectmen  and  the  board 
of  fire  engineers  of  the  town  of  Seymour  tie  and 
they  are  hereby  appointed  a  committee  to  pur- 
chase such  combination  auto  chemical  and  hoe* 
truck  as  they  shall  judge  most  suitable  for 
the  needs  of  the  town  when  the  necessary  funds 
for  such  purchase  shall  have  been  secured. 

George  E.  Beers  and  Robert  J.  Woodruff, 
both  of  New  Haven,  for  appellant  Edward 
A.  Harriman,  of  New  Haven,  for  appellee. 

SHUMWAT,  J.  (after  stating  the  facts  as 
above).  The  question  presented  to  this  court 
is  the  claimed  error  of  the  trial  court  In  de- 
nying the  motion  to  set  aside  the  nonsuit. 

[1-3]  Towns  in  this  state  can  make  a  con- 
tract only  through  their  authorized  agents. 
As  a  general  rule  in  any  case,  when  it  ap- 
pears that  the  principal  is  acting  by  an 
agent,  the  burden  is  upon  the  party  claiming 
that  the  principal  Is  bound  by  the  agent's 
acts  to  prove  the  authority  of  the  agent  to 
represent  and  act  for  the  principal,  and  such 
authority  usually  is  express  or  implied. 
There  can  be  no  Implied  authority  for  any 
agent  to  act  for  a  town.  Such  authority 
must  be  expressly  given,  either  by  statute 
or  by  a  vote  of  the  town.  Agents  of  towns 
have  no  general  authority.  Their  powers  are 
limited  by  the  express  language  in  which 
the  authority  is  given,  or  by  the  implicatioa 
necessary  to  enable  thdm  to  perform  some 
duty  cast  upon  them  by   express  language 

[4]  Persons  dealing  with  towns  through 
the  medium  of  committees  or  other  agents 
of  the  town  must,  at  their  peril,  take  notice 
of  the  scope  and  measure  of  the  powers  of 
such  committee  or  agent  Tumey  v.  Bridge- 
port, 55  Conn.  412,  12  Ati.  520. 

Laying  aside  the  obvious  mistake  in  de- 
scribing the  defendant  as  the  city  of  Sey- 
mour, as  well  as  any  suggestion  that  the  com- 
mittee named  by  the  resolution  of  February 
10,  1916,  had  in  no  event  any  power  to  bind 
the  town  for  the  payment  of  any  sum  in  ex- 
cess of  $4,000,  the  amount  appropriated, 
there  is  presented  the  question  as  to  the  pow- 
er delegated  to  the  committee  to  bind  the 
town  for  the  payment  of  any  sum  as  the  pur- 
chase price  of  "an  auto  chemical  and  hose 
truck." 

L6]  As  the  town  was  undertaking .  to  au- 
thorize the  purchase  of  the  fire  apparatus, 
the  two  votes  or  parts  of  a  vote,  appointing 
the  committee  and  making  an  appropriation. 
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should  be  considered  together  as  one  vote. 
There  can  be  no  doubt  that  the  town  intend- 
ed to  limit  the  expenditure  of  the  public 
funds  to  $4,000.  Tbat  the  vote  of  the  town 
did  not  confer  any  authority  upon  the  com- 
mittee to  make  the  purchase,  unless  "the  bal- 
ance of  the  sum  necessary  for  the  purchase 
of  such  trade,  should  be  obtained  from  other 
sources,"  Is  clear,  and  only  "when  the  nec- 
essary funds  for  such  purchase  shall  have 
been  secured"  did  this  committee  possess 
any  power  whatever  to  bind  the  town.  The 
votes  of  the  town  were  as  much  a  part  ot 
the  contract,  so  far  as  fixing  liability  upon 
the  town,  as  they  would  have  been  had  they 
been  included  in  the  written  agreement.  It 
would  not  be  claimed  that,  if  the  balance  of 
the  sum  above  $4,000  had  not  been  obtained 
from  other  sources,  and  thus  was  available 
either  for  town  or  the  committee  in  order  to 
pay  for  the  machine,  there  could  be  any  lia- 
bility on  the  part  of  the  town  to  pay  the  en- 
tire purchase  price. 

It  is  not  a  mere  technicality  to  place  upon 
the  plaintiff  the  burden  of  itroving  the  ful- 
fillment of  a  condition  that  must  attach  to 
and  become  a  part  of  the  agreement,  since 
no  obligation  rests  upon  the  town  with  re- 
spect to  the  agreement  until  the  condition  is 
fulfilled;  while  if  the  funds  had  been  ob- 
tained and  were  at  the  disposal  of  the  town 
or  its  committee  or  agent,  there  could  be  no 
difficulty  for  the  plaintiff  to  prove  it 

Involving,  as  it  must,  the  expenditure  of 
public  funds  for  which  each  individual  tax- 
payer of  the  town  is  liable,  it  is  proper  that 
the  plaintiff  be  required  to  prove  every  step 
necessary  to  show  that  the  cxpeuditure  was 
oUigatory  upon  the  town.  The  plaintiff  fail- 
ed to  prove  that  the  sum  necessary  to  pay 
for  the  truck  had  been  obtained  from  other 
sources  than  the  town  treasury,  and  it  was 
therefore  properly  nonsuited. 

There  is  at^arently  a  claim  by  the  plain- 
tiff tbat  there  is  a  liability  on  the  part  of 
the  town  to  pay  for  the  machine  because  It 
had  been  accepted.  So  far  as  can  be  gleaned 
from  the  evidence,  the  plaintiff  failed  to 
prove  that  the  truck  was  accepted,  and  the 
plaintiff  was  notified,  soon  after  the  arrival 
of  the  truck  In  Seymour,  that  it  was  not,  and 
It  was  requested  to  remove  it. 

There  is  no  error.  The  other  Judges  con- 
curred.   

FOUBETTE  V.  GRIFFIN. 

(Supreme  Court  of  Errors  of  Oonnecticut 
March  12,  1018.) 

1.  Sheriffs  and  Constables  «=»111— Serv- 
ice or  Writ— Rights  of  Constable— "Out- 
er Door." 
Where  the  constable  with  a  writ  of  replevin 
entered  the  front  door  of  the  apartment  build- 
ing  and   broke  down  the  door   into   plaintiff's 
apartments,    he   exceeded   his   authority,   since, 
where  there  are  different  apartments  having  a 
rommon  outer  door,  the  door  of  each  separate 


apartment  to  the  "outer  door"  which  cannot  be 
broken  open  to  serve  civil  process. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Outer  Door.] 

2.  Shebiffs  and  Oonstables  «=»111— Sbbv- 
ICE  OF  Writ— Rights  of  Oonstabub. 

If  the  outer  door  is  shut  and  latched  al- 
though not  fastened,  an  officer  with  a  writ  of 
replevin  has  no  right  to  open  it  and  enter  with- 
out the  permission  of  the  owner. 

3.  Sheriffs  and  Constables  ®=»140— Serv- 
ice of  Writ  —  Rights  of  Constable  —  In- 
stbtjctions. 

Where  a  constable  with  a  writ  of  replevin 
broke  down  the  outer  door  of  an  apartment, 
without  evidence  that  the  breaking  was  acci- 
dental, instruction  that,  if  the  locking  of  the 
door  and  its  breaking  were  practically  simalta- 
neous,  the  officer  was  not  to  be  blamed  unless  he 
broke  the  door  intentionally  was  erroneous  as 
misleading. 

Appeal  from  Superior  Court,  Middlesex 
County ;   Joseph  P.  Tuttle,  Judge. 

Action  by  Catherine  Grace  Fourette  against 
Thomas  F.  Griffin.  Verdict  and  Judgment 
<or  defendant,  and  plaintiff  appeals.  Judg- 
ment set  aside,  and  new  trial  .ordered. 

Action  brought  to  the  Superior  Court  in 
Middlesex  county  and  tried  to  the  Jury  be- 
fore Tuttle,  J. 

On  the  13th  day  of  March,  1915,  there  was 
placed  in  the  defendant's  bauds  for  service 
a  writ  of  replevin  against  one  Arthur  P. 
Fourette,  in  which  the  defendant  was  direct- 
ed by  authority  of  the  state  of  Connecticut 
to  cause  to  be  repievined  to  -one  Edward  C. 
Noxon  certain  articles  of  household  furni- 
ture. Under  the  direction  of  this  replevin 
writ,  the  defendant.  In  company  with  an  ex- 
pressman, went  to  the  bouse  where  the  plain- 
tiff and  her  family  lived  and  where  tliese 
articles  to  be  repievined  were  kept,  and  the 
articles  were  seized,  taken  by  the  defendant, 
and  carried  away.  Arthur  P.  Fourette,  the 
defendant  in  the  replevin  suit,  was  the  hus- 
band of  the  plaintiff,  but  he  was  not  then 
living  with  his  wife.  This  bouse  was  so  con- 
structed as  to  afford  separate  and  distinct 
habitations  for  four  different  families.  The 
plaintiff  and  family  occupied  all  the  rooms 
on  the  first  floor  of  this  building.  The  outer 
door  of  the  house  and  the  lower  hall  was 
used  by  all  of  the  different  tenants  of  the 
house.  The  door  which  led  from  the  common 
hall  on  the  lower  floor  into  the  plaintiff's 
apartment  opened  Into  the  sitting  room.  Aft- 
er the  defendant  had  gained  entrance  into 
the  common  hall,  through  tbe  main  front 
door  he  had  some  talk  with  the  plaintiff,  who 
was  then  in  the  hall,  and  she  then  refused  to 
allow  him  to  go  into  her  rooms.  The  door 
of  her  apartment  was  then  shut  and  fastened 
with  a  knob.  As  the  defendant  turned  the 
knob  of  the  door  leading  Into  tbe  sitting 
room,  the  plaintiff  called  to  her  brother  in- 
side tbe  room  to  lock  tbe  door.  He  Jumped 
against  tbe  door,  slammed  it  together,  and 
bolted  it.  The  officer,  by  the  pressure  of  his 
shoulder  against  the  door,  then  broke  the 
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bolt,  opened  the  door,  and  entered  the  rooms 
of  the  plaintiff  and  her  family.  In  substance 
these  facts  were  tincontroverted.  The  plain- 
tiff complains  of  the  refusal  of  the  court  to 
charge  as  requested,  and  of  several  portions 
of  the  charge  as  it  was  given. 

This  case  InvolTes  an  inquiry  as  to  the 
right  of  an  oflScer  to  break  open  a  door  of 
a  dwelling  house  when  engaged  in  the  serv- 
ice of  civil  process.  In  that  pent  of  the 
charge  which  dealt  with  this  subject  the 
Jury  were  Instructed  that: 

"If  the  common  front  door  was  the  outer  door 
of  the  plaintiffs  home,  of  course  tlie  claim  upon 
this  branch  of  the  case  fails,  because  that  door 
was  passed  by  the  defendant  without  any  break- 
ing. In  my  view  of  the  law  it  matters  little  in 
the  present  case  which  of  these  doors  is  held 
to  be  the  outer  door  of  the  home;  for  upon 
the  admitted  facts,  this  plaintiff  bad  no  right  to 
undertake  to  exclude  the  defendant  from  the 
tenement  while  she  and  the  officer  both  remain- 
ed outside.  She  knew  at  this  time  what  the  of- 
ficer wanted  and  the  authority  which  brought 
him  there.  She  did  not  bar  herself  within  her 
apartment  and  refuse  to  permit  him  to  entet. 
No  act  of  hers  was  occasioned  by  any  fear  of 
bodily  harm  or  of  any  injury  to  her  home  or 
property  other  than  the  removal  of  the  specified 
articles  therefrom.  Under  these  circumstances 
she  called  to  her  brother  to  lock  the  door,  and 
this  for  the  express  purpose  of  preventing  the 
officer  from  carrying  out  the  mandate  of  his 
writ  Hearing  the  call  and  knowing  its  pur- 
pose, the  officer  hastened  to  prevent  its  exe- 
cution. If  you  find  that  the  locking  of  the  door 
by  the  brother  and  the  breaking  of  it  by  the 
defendant  were  practically  simultaneous  acts, 
then  the  officer  is  not  to  blame  for  the  break- 
ing of  this  door,  and  the  principle  sought  to  be 
invoked  by  the  plaintiff  does  not  apply,  unless 
you  find  he  broke  the  door  intentionally." 

Daniel  J.  Donahue,  of  Middletown,  for  ap- 
pellant Frank  D.  Haines,  of  Middletown, 
for  appellee. 

RORABACK,  J.  (after  stating  the  facts  as 
above).  [1]  The  court  was  mistaken  in  the 
proposition  that: 

"It  matters  little  in  the  present  case  which  of 
these  doors  is  held  to  be  the  outer  door  of  the 
home;  for  upon  the  admitted  facts  this  plain- 
tiff had  no  right  to  undertake  to  exclude  the  de- 
fendant from  the  tenement  while  she  and  the 
offiper  both  remained  outside." 

The  rights  of  the  plaintiff  and  her  family 
as  to  the  door  leading  into  her  apartments 
and  their  rights  as  to  the  common  front  door 
were  materially  different,  and  the  Jury  should 
have  been  so  informed.  The  rooms  occupied 
by  the  plaintiff  and  family  consisted  of,  and 
in  themselves  formed,  a  separate  and  dis- 
tinct complete  habitation  for  the  plaintiff  and 
her  family.  They  were  entitled  to  the  use 
and  occupancy  of  these  rooms,  and  the  door 
leading  from  them  into  the  hall,  as  if  tbey 
were  a  part  of  a  distinct  structure.  The  com- 
mon outer  door  of  this  house  served  as  a 
passageway  for  the  occupants  of  these  dif- 
ferent habitations.  All  the  right  which  the 
plaintiff  and  her  family  had  in  and  to  this 


outer  door  was  the  right  to  use  It  In  common 
with  the  other  tenants.  It  is  a  familiar 
principle  of  law  that  where  there  are  dif- 
ferent apartments  of  a  house,  having  a  com- 
mon outer  door,  the  door  of  the  apartment 
of  each  separate  occupant  is  bis  outer  door 
which  cannot  be  broken  open  to  serve  civil 
I  process.  1  Swift,  Digest,  607 ;  Swain  v.  MI«- 
ner,  8  Gray  (Mass.)  182,  69  Am.  Dee.  244. 

[2]  The  law  is  also  well  settled  that  if  the 
outer  door  is  shut  and  latdied,  although  not 
fastened,  an  officer  has  no  right  to  open  it 
and  enter  without  the  permission  of  the  own- 
er. The  fact  that  the  plaintiff  was  upon  the 
outside  of  the  door  leading  from  the  hall  into 
her  apartments,  when  the  door  was  opened, 
did  not  alter  her  rights  If  the  entry  was  con- 
trary to  her  known  will  and  objections.  A 
man's  dwelling  bouse  is  not  only  for  his  own 
personal  protection,  but  it  Is  also  for  the  pro- 
tection of  his  family  and.his  property  there- 
in while  it  Is  occupied  as  a  residence.  1 
Swift,  Digest.  606;  Curtis  v.  Hubbard,  4 
Hill  (N.  T.)  437,  40  Am.  Dec.  292;  Ilsley  v. 
Nichols,  12  Pick.  (Mass.)  270,  22  Am.  Dec.  425. 

[3]  The  court  below,  in  that  part  of  its 
charge  already  quoted,  also  stated  to  the 
Jury  that: 

"If  you  find  that  the  locking  of  the  door  by 
the  brother  and  the  breaking  of  it  by  the  defend- 
ant were  practically  simultaneous  acts,  then  the 
officer  is  not  to  blame  for  the  breaking  of  this 
door,  and  the  principle  sought  to  be  invoked  by 
the  plaintiff  does  not  apply  unless  you  find  b« 
broke  the  door  intentionally." 

The  language  of  these  remarks  is  suscepti- 
ble of  the  interpretation  that  there  was  evi- 
dence from  which  the  Jury  might  find  that 
the  alleged  breaking  of  the  door  was  acci- 
dental and  not  intentional.  One  serious  fault 
with  this  instruction  is  that  the  record  dis- 
closes that  there  is  no  foundation  for  the 
statement  that  the  breaking  of  the  door  by 
the  officer  was  accidental.  The  most  favora- 
ble statement  of  the  defendant's  contention 
upon  this  part  of  the  case  is  to  be  found  in 
In  bis  own  statement  of  his  claims  to  the 
Jury.  It  here  appears  that  he  offered  evi- 
dence to  prove,  and  claimed  to  have  proven, 
that  he — 

"turned  the  knob  of  the  door  leading  into  the 
room  of  the  said  tenement,  and,  having  opened 
the  door  slightly,  the  plaintiff  called  to  her 
brother  inside  of  the  room  to  lock  the  door,  and 
he  jumped  against  the  door,  slamming  it  togeth- 
er and  bolting-  it  against  the  officer,  the  pressure 
of  whose  shoulder  against  the  door  at  the  same 
time  resulted  in  breaking  the  bolt,  whereupon 
the  defendant  constable  entered  the  room." 

It  is  plain  that  the  remarks  of  the  court 
upon  this  part  of  the  case  were  misleading, 
and  that  the  Jury  might  have  been  led  to 
a  harmful  conclusion  thereby. 

There  is  error,  the  Judgment  is  set  aside, 
and  a  new  trial  is  ordered.  The  other  Judg- 
es concurred. 
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CRAWFORD   V.   CITY   OF   BRIDGEPORT. 

(Sapreme  Court  of  Errors  of  Connecticut. 
March  12,  1918.) 

1.  E^MINBNT       DOUAIN       «=167(4)— STATUTE— 

Strict  CoNBTuncTiON. 
Where  the  land  of  an  individual  is  taken 
in  invitum  for  public  use  under  the  provisions  of 
poaitive  law,  every  requisite  of  the  statute  must 
be  complied  with,  and  this  must  appear  on  the 
face  of  the  proceedings  for  taking  land. 

2.  Eminent     Domain     «=186  — Enlaboino 
Street— Procedube— "Lay  Out." 

Under  15  Sp.  Acts  1907,  p.  518,  {  59,  pro- 
Tiding  that,  if  the  common  council  shall  resolve 
to  make  a  public  improvement,  it  shall  appoint 
a  committee  to  report  in  writing  its  doings, 
which  report  shall  embody  a  survey  and  par- 
ticular description  of  any  such  t>nblic  improve- 
ment, where  the  committee  appointed  by  coun- 
cil of  defendant  city  to  make  a  layout  for  wid- 
.  ening  a  street  took  no  action  whatever  after 
their  appointment,  a  preliminary  survey  and 
maps  made  to  facilitate  the  work  was  insuffi- 
cient to  establish  a  lawful  layout  of  the  high- 
way; to  "lay  out"  a  highway  being  to  locate  it 
and  define  its  limits. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Lay 
Out.] 

8.  Ei(i:tent    Domain    ^ss>180  —  ENijutoiNO 
Street— Prockdube. 

Under  Sp.  Acts  191T,  pp.  845,  846,  §  8,  pro- 
viding that  before  proceeding  to  assess  benefits 
for  such  public  improvement  the  board  of  ap- 
praisal of  benefits  and  damages  shall  cause  a 
written  notice  setting  forth  the  names  of  the 
persons  owning  or  having  interest  in  any  land 
to  be  filed  in  the  office  of  the  town  clerk,  and 
that  no  proceedings  hereafter  taken  for  the  as- 
sessment of  benefits  and  damages  shall  be  eSec- 
tive  except  as  to  i>ersons  so  named  in  the  no- 
tice filed  as  aforesaid,  in  a  proceeding  to  wid- 
en a  street,  filing  of  notice  by  the  board  of  ap- 
'  praisal  of  their  proceedings  in  the  office  of  the 
town  clerk  was  essential  to  divest  an  owner  of 
title  to  realty. 
4.  EmiTENT  Domain  «=»171— Assessment  of 

Da  maoes— "Estoppel.  '  • 
That  plaintiff,  owner  of  realty,  appeared  be- 
fore the  board  of  benefits  and  damages  without 
making  any  claim  that  prior  proceedings  for 
widening  street  were  invalid,  did  not  estop  him 
in  a  direct  attack  by  appeal  to  superior  court, 
to  obtain  relief  from  assessment  of  benefits  and 
damages,  from  asserting  invalidity  of  proceed- 
ings where  he  had  no  knowledge  of  the  irregu- 
larities wlien  he  appeared  before  the  board,  as 
to  constitute  an  estoppel  the  following  elements 
mnst  be  present:  "(1)  There  must  have  been  a 
representation  or  concealment  of  material  facts; 
(2)  the  representation  must  have  been  made 
with  knowledge  of  the  facts;  (3)  the  party  to 
whom  it  was  made  must  have  been  ignorant  of 
the  matter;  (4)  it  must  have  been  made  with 
the  intention  that  the  other  party  would  act  up- 
on it;  (5)  the  other  party  must  have  been  in- 
duced to  act  upon  It"  (Quoting  Words  and 
Phrases,  Second  Series,  Estoppel  in  Pais). 
5i.  Eminent    Do«ain    ®=9l71— Ibbeoui^bity 

IN  Proceebinos— "Waiveb." 
Nor  did  plaintiff  by  taking  an  appeal  to  the 
mperior  court  waive  any  irregularity  in  prior 
proceedings  where  there  was  no  conduct  on  his 
part  showing  an  intention  to  relinquish  any  right 
that  he  might  have  had  to  contest  the  validity 
of  the  assessment;  "waiver"  being  the  inten- 
tional relinquishment  of  a  known  right. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Waiv- 
er.] 


Appeal  from  Superior  Court,  Fairfield 
County;   Howard  J.  Curtis,  Judge. 

Action  by  George  E.  Crawford  in  the  na- 
ture  of  an  appeal  to  obtain  relief  from  an- 
assessment  of  benefits  and  damages  occasion- 
ed by  the  widening  and  enlargement  of  a 
street  against  the  City  of  Bridgeport.  Judg- 
ment annuUng  assessment  for  liregularltles 
In  proceedings,  and  the  City  appeals.  No- 
error. 

On  July  23,  1917,  the  common.'  council  of 
the  defendant  city  ordered  a  hearing  to  be 
held  on  the  6th  day  of  August,  1917,  In  rela- 
tion to  the  widening  and  extending  of  Can- 
non street  in  Bridgeport  Notice  of  this 
bearing  was  given  to  the  plaintiff.  The 
plaintiff  was  the  owner  of  certain  land  and 
buildings,  a  portion  of  which  would  be  taken 
by  the  city  for  the  purpose  of  this  public  im- 
provement. The  public  hearing  was  held  ob 
August  6, 1917.  Upon  the  same  day  the  com- 
mon council  of  the  dty  of  Bridgeport  after 
this  hearing  adopted  the  following  resolution: 

"Resolved  that  Gannon  street  at  the  junction 
of  Cannon  street  and  Fairfield  avenue  be,  and 
it  hereby  is,  ordered  widened  and  enlarged  by 
extending  the  south  street  line  of  said  Cannon 
street  and  by  prolongation  of  the  south  street 
line  on  Cannon  street  as  it  at  present  exists 
east  of  Courtland  street  from  the  westerly  line 
of  Courtland  street  until  it  intersects  the  south- 
erly line  of  Fairfield  avenue." 

Upon  the  same  day,  and  after  the  c(Hnmon 
council  of  the  city  of  Bridgeport  had  adopt- 
ed this  resolution,  the  common  council  also 
adopted  the  following  resolution: 

"Resolved  that  F.  L.  Black,  Hany  F.  Jew- 
ett,  and  Morris  W.  Brovm  be,  and  they  are 
hereby,  appointed  a  special  committee  to  malte 
the  layout,  extension,  widening,  and  enlargement 
above  ordered  and  report  in  writing  their  do- 
ings to  this  common  council,  which  report  shall 
embody  particular  descriptions  of  such  layouts, 
extensions,  widening,  and  enlargements." 

Upon  the  same  day  the  special  committee's 
report  was  presented  to  the  common  council 
signed  by  Black,  Jewett,  and  Brown,  pur- 
porting to  be  the  report  of  the  special  com- 
mittee. Before  the  meeting  of  the  common 
council  Black,  who  at  this  time  was  assistant 
city  engineer  of  the  dty  of  Bridgeport,  pre- 
pared this  written  report,  and  he,  Harry  F. 
Jewett,  and  Morris  W.  Brown  separately  and 
at  dlfterent  times  before  the  meeting  and  be- 
fore their  appointment  as  such  committee 
signed  the  report  and  left  the  same  with  the 
dty  clerk  of  the  dty  of  Bridgeport.  On  the 
eth  day  of  August,  1917,  following  the  resolu- 
tion of  the  common  council  appointing  Black, 
Jewett,  and  Brown  a  special  committee,  the 
written  report  signed  by  them  was  presented 
to  the  common  council,  and  was  adopted  by 
It  and  referred  to  the  board  of  assessors  of 
benefits  and  damages.  Black,  Jewett,  and 
Brown  did  not  meet  together  at  any  time 
either  before  or  after  their  appointment  as 
a  special  committee,  but  on  the  6th  day  of 
August,  1917,  and  prior  to  their  appointment, 
did  separately  approve  and  sign  the  proposed 
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report  above  described.  The  board  of  asses- 
sors of  benefits  and  damages  of  the  city  of 
Bridgeport  proceeded  to  assess  benefits  and 
damages  for  this  public  Improvement,  but 
before  proceeding  with  such  assessment  they 
failed  to  cause  to  be  filed  In  the  office  of  the 
town  clerk  of  the  dty  of  Bridgeport  a  writ- 
ten notice  setting  forth  the  names  of  the  per- 
sons owning  or  having  an  Interest  in  the 
land  to  be  affected  by  this  Improvement.  No 
such  notice  was  ever  filed  In  the  office  of  the 
town  clerk  In  connection  with  these  pro- 
ceeidlngs  for  the  assessment  of  benefits  and 
damages.  On  the  27th  day  of  August,  1917, 
the  board  of  assessors  of  benefits  and  dam- 
ages reported  Its  doings  to  the  common  coun- 
cil of  the  dty  of  Bridgeport,  and  awarded 
to  the  plaintiff  $62,720  damages  over  and 
above  all  benefits  as  resulting  to  the  plaintiff 
from  this  public  Improvement,  although  the 
plaintiff  claimed  $229,000.  On  the  4th  day 
of  September,  1917,  this  report  was  adopted 
by  the  common  council,  and  on  the  6th  day 
of  September,  1917,  the  resolution  adopting 
this  report  was  approved  by  the  mayor  of 
the  dty  of  Bridgeport,  and  on  the  10th  day 
of  September,  1917,  the  report  was  duly  pub- 
lished as  provided  by  the  charter  of  the  de- 
fendant city.  The  plaintiff  received  actual 
notice  of  the  proceedings  before  the  board 
of  appraisal  of  benefits  and  damages,  and  ap- 
peared before  this  board  and  made  claims 
and  offered  evidence  in  support  thereof  as  to 
the  amount  of  damages  and  benefits  ac- 
cruing to  him  from  this  public  improvement, 
and  neither  before  the  board  of  appraisal 
nor  thereafter  before  the  common  council  did 
the  plaintiff  make  any  claim  that  the  proceed- 
ings were  Illegal  or  Invalid. 

The  plaintiff  bases  his  cause  of  action  upon 
two  grounds:  The  first  because  of  the  Irregu- 
larity in  the  report  made  by  the  spedal  com- 
mittee said  to  have  been  appointed  by  the 
common  council  to  make  this  layout ;  and  the 
second  the  failure  of  the  board  of  assessws 
to  file  In  the  office  of  the  town  clerk  written 
notice  as  required  by  the  provisions  of  the 
charter.  Diese  claims  the  superior  court 
sustained. 

William  H.  Comley,  Jr.,  of  Bridgeport,  for 
appellant.  Carl  Poster,  of  Bridgeport,  for 
appeiJlee. 

RORABACK,  J.  (after  stating  the  facts  as 
above).  [1, 1]  Where  the  land  of  an  Individu- 
al is  taken  in  Invltum  for  public  use,  under 
the  provisions  of  positive  law,  every  requisite 
of  the  statute  must  be  compiled  with,  and  this 
must  appear  on  the  face  of  the  proceedings 
for  taking  the  land.  Nichols  v.  Bridgeport, 
23  Conn.  208.  60  Am.  Dec.  636;  Edwards  v. 
Stonington  Cemetery  Asso.,  20  Conn.  476. 
See,  also.  New  Mllford  Water  Co.  v.  Watson, 
75  Conn.  242,  52  Atl.  947,  53  Atl.  57.  Clearly 
there  never  has  been  a  proper  layout  of  the 
street  as  It  was  to  be  extended.  The  charter 
of  the  defendant  dty  requires  that: 


"If  after  such  hearing  the  common  council 
shall  resolve  to  make  any  sach  public  improve- 
ment, it  shall  appoint  a  committee,  whose  duty 
it  shall  be  to  make  a  layout  of  such  public  im- 
provement, and  to  report  in  writing  its  doings 
to  the  common  council,  which  report  shall  em- 
body a  survey  and  particular  description  of  any 
such  public  improvement.  If  such  report  shall 
be  accepted  and  approved  by  the  common  coun- 
cil, it  shall  be  referred  to  the  board  of  appiaia- 
al  of  benefits  and  damages  for  action  by  it.*' 
Special  Acts  of  1907,  |  59,  p.  51S. 

The  finding  discloses  that  the  rejwrt  of  the 
committee  as  to  this  purported  layout  was 
signed  and  made  by  them  before  their  ap- 
pointment It  appears  that  there  was  no 
action  whatever  taken  by  the  committee  after 
they  were  appointed.  The  layout  of  this 
highway  as  It  was  to  be  extended  was  one  of 
the  most  essential  steps  that  must  be  taken 
by  the  city  to  meet  the  requirements  of  the 
statute  under  which  the  city  was  bound  to 
act.  To  lay  out  a  highway  is  to  locate  it  and 
define  its  limits.  A  survey  8Uid  particular  de- 
scription by  some  person  or  committee  duly 
appointed  and  authorized  to  act  could  do 
this.  Gregory  v.  Bridgeport,  52  Conn.  40,  43. 
44.  The  preliminary  survey  and  maps  macle 
at  the  Instance  of  the  officers  of  the  dty  may 
have  facilitated  the  work  In  making  this  pub- 
lic improvement,  but  that  alone  without 
proper  action  by  the  committee  after  their 
appointment,  was  not  suffldent  to  establish 
a  lawful  layout  of  this  highway,  or  to  make 
a  substantial  compliance  with  the  express 
provisions  of  the  statute  relating  to  this  sub- 
ject 

[3]  Another  serious  objection  raised  by  the 
plaintiff  as  to  the  validity  of  these  proceed- 
ings Is  the  neglect  of  the  board  of  appraisal 
to  cause  a  notice  of  their  proceedings  to  be 
filed  in  the  office  of  the  town  clerk.  The 
charter  provides: 

"Before  proceeding  to  assess  benefits  and  dam- 
ages for  such  public  improvement  the  board  of 
appraisal  of  benefits  and  damages  shall  cause 
a  written  notice  setting  forth  the  names  of 
the  persons  owning  or  having  an  interest  in 
any  land,  so  far  as  disclosed  by  the  land  rec- 
ords, to  be  affected  by  such  public  improve- 
ment, together  with  a  general  description  of 
such  land,  to  be  filed  in  the  office  of  the  town 
clerk.  Such  notice  shall  be  recorded  by  the 
town  derk  in  a  volume  to  be  specially  kept  for 
such  purpose  and  the  name  of  each  person  iti- 
cluded  therein  shall  be  separately  indexed. 
Such  notice  sliall  name  the'  person  so  affected 
as  of  the  date  when  it  is  filed  with  the  town 
clerk.  Such  notice  shall  be  signed  by  a  major- 
ity of  the  board  of  appraisal  of  benefits  and 
damages,  and  the  description  of  the  land  there- 
in contained  shall  be  sufficient  if  it  shall  indi- 
cate approximately  the  frontage  of  such  land  up- 
on any  public  street.  •  •  •  Ko  proceedings 
hereafter  taken  for  the  assessment  of  benefits 
and  damages  shall  be  effective  except  as  to  the 
persons  so  named  in  the  notice  filed  as  aforesaid 
with  the  town  clerk;  nor  shall  any  amendment 
thereof  constitute  notice  of  any  proceedings 
theretofore  taken  to  any  person  who  shall,  prior 
to  such  amendment,  acquire  an  interest  in  any 
such  land."  Special  Acts  of  1917,  i  8,  pp.  845, 
846. 

It  is  not  always  easy  to  determine  from 
the  statutory'  provisions  in  a  given  case 
whether  the  matter  of  filing  a  c<^y  of  the 
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proceedings  Is  a  prerequisite  to  the  assess- 
ment. That  Is  not  so  in  the  case  here  pre- 
sented, as  the  charter  clearly  provides  that 
this  notice,  to  be  effectlre,  must  he  filed  be- 
fore proceeding  to  assess  benefits  and  dam- 
ages. The  statutory  requirements  as  to  no- 
tice and  the  record  thereof  are  manifestly 
important,  and  they  are  In  harmony  with 
tlie  well-settled  policy  of  our  law  that  every 
man's  title  to  his  real  estate  so  far  as  prac- 
ticable shall  appear  of  record.  It  was  com- 
petent for  the  I/eglslature  to  prescribe  the 
manner  and  fbrmalitles  by  which  the  title 
to  lands  of  this  kind  might  \)e  transferred 
from  the  proprietor  and  lie  secured  for  pub- 
lic uses:  and  when  it  provided  the  manner 
in  which  such  transfer  should  l>e  accomplish- 
ed, as  has  been  done  by  the  sections  a(  the 
charter  above  recited,  a  compliance  with  the 
requirements  prescribed  is  Just  as  essential, 
In  order  that  the  owner  may  be  divested  of 
title,  as  the  execution  of  a  deed  of  convey- 
ance would  be  In  the  transfer  of  real  estate 
from  one  person  to  another.  Gardiner  v. 
nsdale,  2  Wis.  153,  60  Am.  Dec.  40T. 
[4]  The  defendant  contends  that: 
"The  plaintiff  by  appearing  before  the  board 
of  appraisal  of  benefits  and  damages  and  making 
no  claim  therein  as  to  the  alleged  invalidity  of 
the  prior  proceedings  was  estopped  from  claim- 
ing in  the  superior  court  that  such  proceedings 
were  illegal." 

If  these  proceedings  were  instigated  as  a 
collateral  attack  upon  the  validity  of  this 
assessment,  the  doctrine  of  estoppel  might  be 
seriously  considered.  Generally  speaking,  to 
constitute  estoppel  the  following  elements 
must  be  present: 

"(1)  There  must  have  been  a  representation 
or  concealment  of  material  facts;  (2)  the  rep- 
resentation must  have  been  made  with  knowl- 
edge of  the  facts;  (3)  the  party  to  whom  It  was 
made  must  have  been  ignorant  of  the  matter; 
(4)  it  must  have  been  made  with  the  intention 
that  the  other  party  would  act  upon  it;  (5)  the 
other  party  must  have  been  induced  to  act  upon 
it."  Words  and  Phrases,  Second  Series,  vol. 
2,  p.  337,  and  cases  there  cited  upon  this  sub- 
ject. 

Not  one  of  the  essential  elements  of  es- 
toppel can  be  found  in  conaection  with  the 
plaintiff's  appearance  before  the  board  of  ap- 
praisal. It  is  not  claimed  that  the  plaintifT 
bad  any  knowledge  of  these  Irregularities 
wben  be  appeared  before  this  board.  Under 
sacb  conditions  it  cannot  be  said  that  he 
Icnowingly  concealed  material  facta  with  an 
intention  that  the  other  i>arty  would  act 
itpan  them.  Neither  does  it  appear  that  the 
defendant  city  has  been  deceived  or  preju- 
diced because  the  plaintiff  failed  to  make 
tlie  claim  before  the  board  of  appraisal  that 
this  assessment  was  Invalid  because  of  the 
irr^ularitles  then  existing  in  the  proceed- 
ings. This  is  not  a  case  where  the  plaintiff 
stood  by  and  withheld  his  objections  until 
the  municipality  had  Incurred  great  expense 
in  making  a  public  improvement,  and  then 


by  a  collateral  attack  attempted  to  invalidate 
an  assessment.  It  here  appears  that  the 
plaintiff  by  a  proper  remedy  within  the  time 
limited  by  law  has  by  appeal  made  a  direct 
attack  upon  the  validity  of  this  assessment. 

[5]  JIuch  that  we  have  Just  said  in  rela- 
tion to  the  matter  of  estoppel  Is  applicable  to 
the  defendant's  claim  "that  the  plaintiff  by 
taking  an  appeal  to  the  superior  court  waiv- 
ed any  irregularity  or  defect  In  the  prior  pro- 
ceedings relative  to  said  public  improve- 
ment." In  this  connection  It  may  also  be 
stated  that  a  waiver  "Is  the  Intentional  relin- 
quishment of  a  known  right."  An  examina- 
tion of  the  plnlntiffs  appeal  now  before  us 
does  not  disclose  any  acts  or  conduct  upon 
his  part  showing  an  intention  of  renouncing 
any  right  that  he  might  have  had  to  contest 
the  validity  of  this  assessment.  In  fact,  the 
contrary  appears. 

This  case  is  unlike  Manners  v.  Waterbury, 
86  Conn.  573,  86  Atl.  14,  upon  which  the  de- 
fendant relies.  The  Manners  Case  was  not 
one  Involving  the  right  to  take  a  man's  land 
by  eminent  domain  proceedings.  The  mu- 
nicipality in  that  case  was  simply  attempting 
to  enforce  the  payment  of  an  assessment 
made  for  the  benefit  of  the  plaintiff's  prc^- 
erty  which  did  not  touch  the  proposed  high- 
way at  any  point.  The  difference  between 
the  powers  to  be  exercised  in  the  two  cases 
clearly  distinguishes  the  Manners  Case  from 
the  present  one. 

There  is  no  error.  The  other  Judges  con- 
curred. 


BOYLE  V.  MAHONEY  &  TIERNEY. 

(Supreme  Court  of  Errors  of  Connecticut. 
March  12, 1918.) 

1.  Masteb  and  Servant  €=>362~Wobkmex'8 
Compensation  Act— "Casual  Kmplot6." 

One  who  kept  machinery  and  boats  in  order 
in  an  amusement  park  whenever  called  upon,, 
and  another  who  acted  as  watchman  and  who 
had  no  other  occupation,  were  not  casual  em- 
ployes, so  as  to  be  excluded  in  determining 
number  of  employes  necessary  to  bring  employ- 
er within  the  Workmen's  Compensation  Act 
(Pub.  Acts  1913,  c.  138). 

2.  Master  and  Servant  €=3362  —  Work- 
men's Compensation  .Act  —  Casual  Em- 
ployment—"Casual  EMPLorfi." 

One  who  kept  boats  in  operation  for  an 
amusement  park  when  needed,  who  had  no  other 
occupation,  was  not  engaged  in  casual  employ- 
ment, so  as  to  preclude  compensation  for  his 
death  by  drowning,  or  so  as  to  be  excluded  in 
determining  the  number  of  employes  necessary 
to  bring  employer  within  Workmen's  Compensa- 
tion Act. 

3.  Master  and  Servant  <e=3367<— Workmen's 
Compensation  Act— Employes. 

Musicians,  altliough  furnished  by  the  leader 
twice  each  week  to  play  in  an  amusement  park, 
who  stipulated  the  amount  of  compensation  they 
were  to  receive,  were  not  employes  of  an  inde- 
pendent contractor,  so  as  to  be  excluded  in  de- 
termining number  of  employes  necessary  to 
bring  employer  within  the  Workmen's  Compen- 
sation Act. 
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4.  Mabtkr  and  Servant  <8=»405(4)  —  Wobk- 
MEN's  Compensation  Act  —  Scope  of  Em- 
ployment. 
Evidence  held  sufficient  to  support  a  finding 
that  an  employ*,  who  had  fallen  off  a  boat  and 
was  swimming  from  the  front  to  the  stern  when 
drowned,   was  acting  within   the  scope  of  his 
employment,  within  the  Workmen's  Compensa- 
tion Act 

Appeal  from  Superior  Court,  Fairfield 
County ;  Howard  J.  Curtis,  Judge. 

Proceeding  by  Evelyn  C.  Boyle,  under  the 
Workmen's  Compensation  Act,  to  obtain 
compensation  for  the  death  of  her  husband, 
William  R.  Boyle,  opposed  by  Mahoney  & 
Tlerney,  the  employers.  Compensation  was 
awarded,  and  the  award  confirmed  by  the 
superior  court,  and  the  employers  appeal. 
No  error. 

The   material   facts   on   this   appeal   are 
these:   The   claimant,    Evelyn  C.   Boyle,  Is 
the  widow  of  William  R.  Boyle.    Ou  July  1, 
1915,  William  was  drowned.    At  the  time  of 
his  death  he  was  In  the  employ  of  Mahon^ 
&  Tlerney.     Mahoney  &  Tlerney,  as  part- 
ners, were  conducting  an  amusement  park 
and  amusement  hall,  and  carrying  for  hire 
passengers    and    express    matter    In    boats. 
They  also  gave  dances  In  pavilions  on  the 
premises   controlled   by   them.     There  was 
sold  upon  the  premises  "soft  drinks"  by  a 
person  with  whom  Mahoney  &  Tlerney  had 
a  contract  that  they  should  have  half  the 
profits   from   the   sale  of  such  drinks.     In 
connection  with  the  dances  the  appellants 
furnished  music.    The  dances  were  glven-in 
suitable  weather  each  Wednesday  and  Sat- 
urday.   The  music  vras  furnished  by  an  or- 
chestra of  three  pieces  at  least,  and  the  or- 
chestra was  supplied  by  two  different  lead- 
ers under  a  contract  made  for  each  occasion, 
two   different   orchestras    being   employed ; 
one  or  the  other,  as  was  convenient,  was  en- 
gaged at  a  price  fixed  by  the  leader.    One 
Webb   Clark  was  employed  by  the  appel- 
lants In  the  way  of  teaching  the  regular 
boatman  how  to  run  the  boats,  to  keep  the 
boats  In  order,  making  repairs  upon  them, 
and  on  some  occasions  running  one  of  the 
boats.    John  Bone  had  worked  for  a  former 
owner  of  the  business,  and  spent  his  time 
about  the  property  of  the  appellants,  acting 
as   watchman  on   Sundays  and   doing  odd 
Jobs.    Tickets  were  sold  In  connection  with 
tlie  business,  and  these  were  sold  by  Tlerney, 
sometimes  assisted  by  his  niece,  who  received 
no  salary.     Boyle's  duties  were  to  run  the 
boats.    On  the  day  he  was  drowned  he  was 
In  charge  of  a  power  boat,  and  started  from 
a  point  on  the   Housatonlc  river  to  carry 
some   passengers  up   the  river  about  three 
miles.    After  leaving  the  passengers  at  their 
destination,  he  ran  the  boat  to  another  land- 
ing, having  in  the  boat  a  young  woman  who 
was  not  a   passenger   for  hire.     As  Boyle 
landed  the  boat  at  the  "upper  landing"  and 
stopped  upon  the  dock,  the  boat  slipped  away  | 


from  the  dock,  and  he  attempted  to  get  back 
into  the  boat,  and  leaped  from  the  dock  to- 
ward the  boat,  and  landed  in  the  water.  He 
caught  hold  o£  the  bow  of  the  boat,  and  the 
young  woman  in  the  boat  asked  if  she  should 
assist  him.  Boyle  shook  his  head,  and,  drop- 
ping from  the  boat,  began  to  swim  upon  his 
back  toward  the  stem  of  the  boat.  When  he 
was  about  20  feet  from  the  stem  be  sank 
and  was  drowned.  On  the  way  up  the 
river,  Boyle  had  stated  to  the  young  woman 
who  was  In  the  boat  that  he  was  a  good 
swimmer. 

Arthur  B.  O'Keefe,  of  New  Haven,  for  ap- 
pellants. Charles  F.  Roberts,  of  New  Ha- 
ven, for  appellee. 

SHUMWAT,  J.  (after  stating  the  facts  as 
above).  The  law  places  under  the  Work- 
men's (Compensation  Act  all  employers  who 
employ  five  or  more  persons.  It  would  seem 
at  first  glance  that,  In  order  to  ascertain  the 
number  of  persons  employed  by  any  employ- 
er, all  that  need  be  done  was  to  count  them, 
and,  so  determined,  the  number  of  employes 
at  any  given  time  would  be  purely  a  question 
of  fact,  if  the  fact  of  employment  Is  granted, 
and  therefore  the  finding  of  the  compensa- 
tion commissioner  would  be  conclusive.  But 
one  of  the  questions  presented  by  the  ap- 
pellants Is  whether  some  of  the  persons  em- 
ployed were  in  their  employ  or  that  of  an 
independent  contractor,  and,  If  In  their  em- 
ploy, whether  they  were  casual  employSs. 
It  is  conceded  by  the  appellants  that  Webb 
Clark,  John  Bone,  and  Boyle,  at  the  time  of 
his  death,  were  in  their  employ;  but  they 
claim  that  some  of  them  at  least  were  casual 
"employes. 

[1]  If  the  nature  of  the  business  which 
the  appellants  were  carrying  on  is  consid- 
ered. It  win  be  seen  that  the  business  did 
not  require  the  constant  dally  service  of  all 
of  them.  Clark  repaired  the  boats  and  kept 
the  machinery  In  order  whenever  called  up- 
on, Boyle  kept  the  boate  In  operation  when 
needed,  and  Bone  was  the  watchman  to  care 
for  the  property.  All  of  them  were  drawing 
pay  from  the  appellants,  and,  none  of  them 
having  any  other  occupation,  nothing  more 
need  be  added  to  make  It  clear  that  their 
employment  was  not  of  a  casual  nature,  and 
that  they  were  not  otherwise  employed  than 
for  purposes  of  the  employers'  business. 

[2]  The  appellants  further  contend  that 
the  musicians  employed  to  lead  the  dancing 
were  not  employes  of  the  appellante,  but 
were  in  fact  employes  of  their  leaders,  who 
were  Independent  contractors.  The  provid- 
ing of  a  place  to  dance  and  musicians  to 
lead  the  dances  was  as  much  a  part  of  the 
appellants'  business  as  running  the  boats: 
and  while  the  appellanta  very  likely  did  not 
control  the  actual  production  of  music  by 
the  orchestra,  yet  the  duration  of  the  em- 
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ployment  each  day  and  the  place  where  they 
were  to  play  were  nnder  the  direction  and 
control  of  the  appellants,  and  It  appears 
that  they  were  regularly  paJd  by  them. 
These  facts  snstaln  the  finding  of  the  com- 
missioner that  the  muslblans  were  in  the 
employ  of  the  appellants,  even  though  the 
leader  furnished  the  musicians  and  stipulat- 
ed the  amount  of  compensation  they  should 
receive. 

[3, 4]  Among  the  reasons  of  appeal,  one, 
tliat  the  deceased,  Boyle,  committed  suicide. 
Is  abandoned  in  this  court.  It  is  contended, 
however,  that  Boyle's  death  did  not  arise 
out  of  and  In  the  course  of  bis  employment. 
1 1  is  Insisted  that  the  evidence  does  not  Jus- 
tify the  finding  and  ruling  of  the  commis- 
sioner that,  after  Boyle  had  fallen  into  the 
virater  and  b^an  to  swim  upon  his  back  to- 
ward the  stern  of  the  boat,  such  act  was  not 
a  departure  from  the  course  of  his  employ- 
ment. An  examination  of  the  evidence 
shows  that  it  was  just  as  reasonable  to  in- 
fer that  Boyle  was  attempting  to  get  into 
the  boat  as  that  he  was  making  an  exhibi- 
tion of  his  skill  as  a  swimmer,  of  which  be 
bad  just  previously  been  boasting. 

There  is  no  error.  The  other  Judges  con- 
ctured.  « 


VAUGHAN  V.  BOSTON  &  M.  R.  E. 
(Supreme  Court  of  New  Hampshire.    Rocking- 
ham.    March  6,  1918.) 

1.  Cabbrbs  •=s316(1)— Injxibies  to  PAsssif- 

OEB8— BUBDBN    of   PBOOF. 

Id  an  action  to  recover  from  a  carrier  for 
the  death  of  plaintifTs  intestate  while  a  pas- 
senger, the  burden 'was  upon  plaintiff  to  prove 
tliat  defendant's  negligence  caused  such  death, 
and  that  her  intestate  was  free  from  fault. 

2.  Cakkiebs  ^=>320(1)— Injxjkiies  to  Passen- 
oebs — nonsdit. 

In  an  action  to  recover  from  a  defendant 
carrier  for  the  death  of  plaintiff's  intestate,  a 
passenger,  whore  any  verdict  for  plaintiff  must 
necessarily  be  founded  upon  surmises  and  con- 
jectures instead  of  legal  evidence,  the  granting 
of  a  nonsuit  was  proper. 

Exceptions  from  Superior  Court,  Rocking- 
ham County;   Sawyer,  Judge. 

ActlcHi  by  Hattle  T.  Vaughan  against  the 
Boston  &  Maine  Railroad.  From  the  grant- 
ing of  a  nonsuit  plaintlO*  excepts.  Exceptions 
overruled. 

The  action  Is  In  case,  to  recover  for  neg- 
ligently causing  the  death  of  the  plaintiff's 
Intestate,  Henry  Thompson,  at  Rockingham 
Junction  on  December  12,  1914.  Trial  by 
jnry.  Transferred  froni  the  May  term,  1917, 
of  the  superior  court,  by  Sawyer,  J. 

Sleeper,  Brown  &  Frizzel,  of  Exeter,  for 
Irtalntiir.  Albert  R.  Hatch,  of  Greenland,  and 
Hughes  &  Doe,  of  Dover,  for  defendant 

PLUMMER,  J,  [1]  The  plaintiff's  intes- 
tate, Henry  Thompson,  went  from  his  home 
in  Newflelds  to  Newmarket  by  train  on  the 


evening  of  December  12,  1914.  He  was  run 
over  and  killed  on  the  east-bound  track  of 
the  defendants'  railroad,  main  line,  at  Rock- 
ingham Junction  some  time  during  that  night 
His  remains,  which  were  found  on  the  track 
on  the  morning  of  the  13th,  indicated  that  a 
train  had  passed  over  his  body  more  than 
once.  The  plaintiff's  evidence  tended  .  to 
prove  that  Thompson  was  at  the  Newmarket 
station,  on  the  evening  of  December  12,  1914, 
at  about  10:30  o'clock,  In  an  intoxicated  con- 
dition, that  a  special  train,  running  between 
Dover  and  Exeter,  that  night  came  Into  the 
Newmarket  station  at  that  time,  and  that 
Thompson  got  onto  the  platform  of  a  car. 
No  one  saw  him  on  the  train,  although  sev- 
eral people  who  knew  him  were  on  the  train, 
including  his  son,  who  was  expecting  him  to 
get  on  at  Newmarket,  and  looked  out  to  see 
if  he  could  see  him.  There  was  no  evidence 
that  disclosed  Thompson's  movements  after 
he  was  seen  at  Newmarket.  The  circum- 
stances that  surround  his  death  are  unknown. 
The  burden  was  upon  the  plaintiff  to  prove 
that  the  defendants'  negligence  caused  the 
Intestate's  death,  and  that  the  Intestate  was 
free  from  fault.  The  evidence  did  not  fur- 
nish proof  from  which  the  jury  could  find 
either  of  these  fundamental  requirements, 
and  therefore  the  nonsuit  was  properly  or- 
dered. 

[2]  A  verdict  found  for  the  plaintiff  In 
this  case  would  necessarily  be  based  upon 
surmises  and  conjectures.  Instead  of  legal 
evidence  such  as  the  law  demands.  Dlngman 
V.  Merrill,  7T  N.  H.  485,  93  Atl.  664;  Rey- 
nolds V.  Fiber  Co.,  73  N.  H.  126,  59  Atl.  615 ; 
Dame  v.  Carworks,  71  N.  H.  407,  52  Atl.  864 ; 
Deschenes  v.  Railroad,  69  N.  H.  285,  46  Atl. 
467.  The  present  case  is  very  similar  to  Cur- 
rier V.  Railroad,  78  N.  H. ,  97  Atl.  741. 

Exception  overruled.    All  concurred. 


TURCOTTE  V.  FELLOWS. 

(Supreme  Court  of  New  Hampshire.    Hillsbor- 
ough.   March  6,  1918.) 

Appeai.  and  Ebbob  «=>1003— Review— Vee- 
DicT— Injubies  to  Sebvant. 
A  verdict  for  an  injured  servant  will  not  be 
disturbed,  where  the  evidence  does  not  conclu- 
sively establish  his  want  of  care  as  a  contribut- 
ing cause  of  his  injury,  if  there  is  evidence  from 
which  it  can  be  found  that  he  was,  when  injur- 
ed, acting  within  the  scope  of  his  employment. 

Exceptions  from  Superior  Court,  Hillsbor- 
ough County. 

Action  by  Amedee  Turcotte  against  Bert  J. 
Fellows.  Verdict  for  plaintiff,  and  defend- 
ant excepts.    Exceptions  overruled. 

Case,  under  chapter  163,  Laws  1911,  to  re- 
cover for  injuries  received  In  the  course  of 
the  plaintiff's  employment  by  the  defendant 
Trial  by  Jury  before  Branch,  J.  The  defend- 
ant moved  for  a  verdict  upon  the  grounds 
that   the  plaintiff,  when  Injured,   was   not 
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within  the  scope  of  Ms  emplojnnent,  and  was 
himself  guilty  of  contributory  negligence. 
The  motion  was  denied,  subject  to  exception, 
and  there  was  a  verdict  for  the  plaintiff. 

Osgood  &  Osgood,  of  Manchester  (Anson  G. 
Osgood,  of  Manchester,  orally),  for  plaintiff. 
Doyle  &  Lucler,  of  Nashua  (A.  J.  Lucler,  of 
Nashua,  orally),  for  defendant 

PER  CURIAM.  The  evidence  does  not  con- 
clusively establish  the  plalntifTs  want  of 
care  as  a  contributing  cause  of  his  injury, 
while  there  was  evidence  from  which  it  could 
be  found  that  he  was,  when  injured,  doing 
what  he  was  employed  to  do. 

Exception  overruled. 


ALBERT  et  al.  v.  SAFE  DEPOSIT  &  TRUST 
CO.  OF  BALTIMORE.  (No.  82.) 

(Court  of  Appeals  of  Maryland.    Jan.  15,  1918.) 

1.  Wiixs  €=578(1)  —  CoNSTRtJCTioN— Inten- 
tion OP  Tbstatob  —  Langxj AGE  — Limita- 
tion TO  Specific  Pbopebtt. 

Where  a  testator  be<iueathed  two  sisters  "all 
I  am  worth,  amounting  to  four  thousand  three 
hundred  dollars  or  tliereabout,  which  is  now  in 
the  possession  of  S.  as  trustee,"  the  will  covered 
only  such  fund,  and  the  words  "all  I  am  worth" 
do  not  give  it  application  to  after-acquired  prop- 
erty. 

2.  Wiixs  <S=»439  —  Constbtjction  in  Favob 
OF  Instbumbnt. 

While  courts  may  even  struggle  against  the 
adoption  and  interpretation  of  a  will,  resulting 
in  intestacy,  they  are  not  authorized  to  construe 
it  contrary  to  testator's  intention,  as  shown  by 
its  terms. 

3.  Wills  €=»437— Constedction— Statutobt 
Pbovisions. 

Under  Code  Pub.  Civ.  Laws,  art.  93,  {  336, 
and  the  preceding  Acts  1849,  c.  229,  providing 
for  construction  of  wills,  and  subsequent  acts 
and  provisions,  a  will  made  in  1849  is  to  be  in- 
terpreted in  the  light  of  laws  relating  to  wills  of 
both  real  and  personal  property. 

4.  WiLus  €=>455—CoNSTB0CTiON— Intention 
OF    Testatob  —  Lanquagk    and    Cibouk- 

6TANCE8. 

Every  will  must  be  construed  according  to 
its  language  and  in  the  light  of  the  circumstanc- 
es under  which  it  was  executed. 

Appeal  frcnn  Orphans'  Court  of  Baltimore 
City. 

Suit  by  the  Safe  Deposit  &  Trust  Company 
of  Baltimore  against  Olivia  P.  Albert  and 
others.  From  a  decree  for  plaintiff,  declaring 
a  will  inoperative  as  to  certain  property  of 
decedent,  and  directing  distribution  of  it  as 
property  of  an  intestate,  defendants  appeal. 
Affirmed. 

Argned  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  URNER,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

John  Hinkley,  of  Baltimore,  for  appellants. 
Richard  H.  Pleasants,  of  Baltimore,  for  ap^ 
pellee. 

BOYD,  O.  J.  Stephen  D.  Spence  died  in 
New  York  City  on  October  28,  1916,  at  92 


years  of  age,  unmarried,  without  leaving 
children  or  descendants  or  parent  surviving 
him.  Subsequent  to  his  death  George  H. 
Howard,  of  Washington,  D.  C,  found  among 
some  papers  which  the  deceased  bad  entrust- 
ed to  him  the  following  will: 

"This,  my  last  will  and  testament,  made  by 
me,  Stephen  D.  Spence,  this  thirty-first  day  of 
May,  in  the  city  of  Baltimore,  in  the  year  of 
our  Lord  eighteen  hundred  and  forty-nine,  in 
which  I  bequeath  all  that  I  am  worth,  amoont- 
ing  to  four  thousand  three  hundred  dollars  or 
thereabout,  which  is  now  in  the  possession  of 
Carroll  Spence  as  trustee,  to  be  eqaally  divided 
between  my  two  sisters,  Mary  Clare  Macgill, 
wife  of  Oliver  P.  Macgill,  and  Roberta  T. 
Brooke,  wife  of  Chas.  Brooke,  Jr.,  after  paying 
all  claims  against  me.  This  revokes  all  other 
wills  or  papers  of  any  kind  signed  by  me. 

"[Signed]    Stephen  D.  Spence." 

It  was  witnessed  by  three  persons  and  duly 
probated  in  the  orphans'  court  of  Baltimore 
city.  The  only  next  of  Mn  in  this  state  en- 
titled to  administer  having  renounced  her 
right  to  do  so,  and  having  requested  the  court 
to  appoint  the  Safe  Deposit  &  Trust  Company 
of  Baltimore  administrator  with  the  will  an- 
nexed, that  was  accordingly  done.  That  com- 
pany filed  a  petition  in  the  orphans'  court 
asking  It  to  designate  a  day  for  a  meeting  ot 
the  legatees  and  next  of  kin  of  the  deceased, 
In  order  that  their  rights  in  the  estate  might 
be  ascertained  and  determined  by  the  court. 
An  order  was  passed  by  the  court,  and  the 
notices  required  by  section  148  of  article  93 
of  Code  were  duly  given.  A  number  of  the 
next  of  kin  of  the  testator  appeared  and  filed 
answers.  The  Inventory  of  the  personal  es- 
tate included  Jewelry  appraised  at  $25.75, 
cash  in  the  hotel  where  the  deceased  died 
amounting  to  $318.26,  deposits  in  five  banks 
in  New  York,  and  two  Items  of  cash  held  by 
the  Safe  Deposit  ft  Trust  Company  (one  of 
which  it  held  as  trustee  under  the  will  of 
Roberta  T.  Brooke,  and  the  other  as  trustee 
under  the  will  of  Charles  C.  Shlppen),  the 
total  amount  of  the  Inventory  being  $7,404.78. 
The  bank  books  covering  the  deposits  In  the 
five  banks  were  delivered  to  the  Safe  Deposit 
&  Trust  Company  by  the  proprietor  of  the 
Hotel  Churchill,  to  whom  they  were  given 
for  safe-keeping  by  the  decedent 

An  agreed  statement  of  facts  shows  that 
the  next  of  kin  were  as  set  forth  in  the  i)eti- 
tlon  of  the  Safe  Deposit  &  Trust  Company. 
In  addition  to  the  two  sisters  named  in  the 
will,  the  testator  had  a  brother,  Carroll 
Spence,  a  sister  Ann  Josepha  Smith,  both  of 
whom  predeceased  him  and  left  issue,  and  he 
had  another  brother,  Charles  S.  Spence,  who 
also  predeceased  him,  but  left  no  issue.  Mrs. 
Macgill  died  in  1888,  the  appellants  being  her 
next  of  kin  at  the  time  of  the  death  of  the 
testator,  and  Mrs.  Brooke  died  in  August 
1881,  and  her  next  of  kin  living  at  th«  time  of 
the  death  of  the  testator  are  the  same  as 
those  of  the  testator.  The  appellants  contend 
that  the  will  was  a  valid  and  effectual  dispo- 
sition of  the  entire  estate  now  being  admln- 
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Istered,  and  operated  to  bequeath  the  same 
to  the  next  of  kin  of  said  Mary  Clare  Mao- 
glll,  their  mother,  and  of  Roberta  T.  Brooke, 
the  other  legatee  named  In  the  will,  each  of 
the  ai^ellants  claiming  one-half  of  the  half 
bequeathed  to  their  mother,  and  one-half  of 
the  third  of  the  half  bequeathed  to  Roberta 
T.  Brooke.  Under  their  contention  each  of 
them  would  be  entitled  to  four-twelfths,  or 
one-third,  of  the  entire  estate,  leaving  only  a 
third  to  be  divided  per  stirpes  between  the 
only  child  of  Carroll  Spence  and  the  son  and 
children  of  deceased  children  of  Ann  Josepha 
Smith.  The  court  below  decreed  that  the  will 
did  not  operate  to  pass  any  portion  of  the  es- 
tate in  the  hands  of  the  Safe  Deposit  &  Trust 
Company,  but  that  as  to  all  of  it  the  said 
Stephen  D.  Spence  died  intestate,  and  the 
administmtor  was  directed  to  make  distribu- 
tion as  therein  set  forth,  resulting  in  giving 
each  of  the  apx>ellant8  one-sixth  Instead  of 
one-third  of  .the  estate.  From  that  decree 
this  appeal  was  taken.    . 

The  controversy  la  entirely  over  the  inter- 
pretation of  the  will ;  no  question  ueing  rais- 
ed as  to  who  are  the  next  of  kin.  In  the 
agreed  statement  of  facts  it  is  admitted  tliat 
the  entire  estate  which  has  oome  into  the 
hands  of  the  administrator  is  set  forth  in 
the  Inventory  field,  and  that  no  information 
has  been  obtained  with  regard  to  the  fund 
referred  to  in  the  wilL  It  is  further  admitted 
that  some  of  the  relatives  of  the  testator 
made  contributions  towards  the  payment  of 
annuities  to  him  for  a  number  of  years  be- 
fore his  death;  some  of  them  having  be^  in 
the  shape  of  trusts  for  the  purpose.  The 
names  of  the  contributors  and  amounts  giv- 
en annually  are  given  in  the  agreed  state- 
ment   It  is  also  agreed: 

"That  the  said  Stephen  Decatur  Spence  in  his 
later  years  lived  very  fmgally,  and  saved  some 
portion  of  the  income  from  the  various  trusts 
and  contributions  made  by  his  relatives  herein 
referred  to,  which  savlngB  gradually  increased 
his  bank  acconnts." 

An  officer  of  the  Safe  Deposit  &  Trust  Com- 
pany testified  that  he  had  ascertained  that 
$5,000  liad  been  deposited  to  the  credit  of 
Stephen  Decatur  Spence  in  the  Second  Na- 
tional Bank  of  New  York  on  February  27, 
1892,  which  seemed  to  have  come  through 
Jolin  P.  Pleasants  ft  Sons  of  Baltimore,  but 
no  explanation  of  what  it  was  for,  or  who 
paid  It,  could  be  obtained.  In  that  bank 
there  was  a  Imlance  of  $1,000  on  deposit 
when  the  testator  died,  although  It  Is  not 
shown  when  any  deposit  was  made  except- 
ing the  $5,000  above  mentioned.  It  was  also 
shown  tiiat  there  was  -a  proceeding  in  the 
circnlt  court  for  Baltimore  county  institut- 
ed April  3,  1891,  entitled  S.  Decatur  Spence 
et  al.  T.  Nicholas  Carroll  Spence  et  al.,  in 
which  property  charged  with  an  annuity  of 
$400  by  the  will  of  Roberta  T.  Brooke  for 
the  benefit  of  Stephen  D.  Spence  was  sold, 
and  tlie  sum  of  $5,880.68  was  audited  to  the 
Safe  Deposit  &  Trust  Company,  trustee,  on 
July   12,   1892.     That  fund    realized    about 


$250  net  per  annum,  which  was  paid  to  Mr. 
Spence  until  his  death.  There  was  no  con- 
nection between  it  and  the  $5,000  deposited  in 
the  Second  National  Bank  of  New  York. 
Nor  is  there  any  connection  between  the  fund 
stated  in  the  will  to  be  in  the  bands  of  Car- 
roll Spence,  trustee,  and  either  of  the  other 
funds  mentioned,  and  there  is  nothing  what- 
ever to  show  where  that  fund  came  from, 
what  became  of  it,  or  when  the  trust  ended, 
if  it  really  existed.  It  would  therefore  be 
pure  guesswork  to  attempt  to  determine  any 
of  those  questions. 

[1]  The  mere  fact  that  the  will  was  made 
57  years  before  the  testator's  death  would 
not  have  prevented  it  from  operating  upon 
such  property  owned  by  the  testator  at  the 
time  of  his  death,  as  it  showed  was  the  in- 
tention of  the  testator  to  bequeath  by  it, 
and  of  course  our  paramount  duty  Is  to  en- 
deavor to  ascertain  that  intention.  If  the 
testator  had  simply  said,  "I  bequeath  all 
that  I  am  worth,  to  be  equally  divided  be- 
tween my  two  sisters  •  •  •  after  paying 
all  cleiims  against  me,"  the  interpretation  of 
the  will  would  have  been  very  simple,  but 
that  is  not  all  that  he  said ;  It  was,  "all  that 
I  am  worth,  amounting  to  four  thousand 
three  hundred  dollars  or  thereabout,  wUch 
is  now  In  the  possession  of  Carroll  Spence 
as  trustee."  If  he  had  omitted  the  words 
"all  that  I  am  worth,"  and  had  simply  be- 
queathed to  the  two  sisters  "four  thousand 
three  hundred  dollars  or  thereabout,  which 
is  now  in  possession  of  Carroll  Si>ence  as 
trustee,"  t^ere  would  have  been  no  room  to 
question  the  fact  that  he  not  only  did  not  in- 
tend to  leave  to  them  after-acquired  proper- 
ty, but  that  he  did  not  bequeath  to  them 
anything  except  that  specific  fund.  To  give 
the  words  "all  that  I  am  worth,"  used  in 
the  connection  it  is  in  the  will,  the  force 
and  effect  contended  for,  would  necessitate 
leaving  out  of  the  will  everything  between 
that  expression  and  the  direction  "to  be 
equally  divided  between  my  two  sisters,"  etc. 
As  well  might  it  be  said  that.  If  the  testator 
had  left  to  his  t^o  sisters  all  his  personal 
property  "which  is  now  In  the  possession  of 
Carroll  Spence  as  trustee,"  the  clause  quoted 
could  be  stricken  out,  and  the  property  would 
go  to  such  persons  as  it  would  have  gone  to 
if  the  legatees  had  survived  the  testator,  un- 
der section  336  of  article  93.  The  expression 
"all  that  I  am  worth,"  as  used  by  the  testa- 
tor in  connection  with  what  follows,  while 
unnecessary,  was  probably  simply  intended 
to  let  his  sisters,  and  perhaps  all  of  his  oth- 
er heirs  and  next  of  kin,  know  that  the  sum 
named  was  all  that  he  then  had,  and  also 
where  It  was. 

[2]  The  general  principles  applicable  to  the 
construction  of  wiUa,  as  claimed  by  the  ap- 
pellants, will  not  be  questioned.  The  testa- 
tor did  not  by  general  terms  first  leave  all 
his  property  to  the  appellants,  and  then  sub- 
sequently use  terms  which  it  is  claimed  lim- 
ited or  reduced  It,  as  sometimea  occurs  In 
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will  cases,  bat  the  construction  contended 
for  would  require  us  to  cut  the  sentence  In 
two,  and  Ignore  the  very  part  which  explains 
the  meaning  and  intention  of  the  testator. 
It  is  true  that,  where  a  will  purports  to  dis- 
pose of  the  residue  of  an  estate,  there  la  a 
presumption  against  intestacy,  but  even 
where  there  is  a  residuary  clause,  such  pre- 
sumption cannot  change  the  clear  effect  of 
the  language  the  testator  used.    Henderson 

V.    Henderson,    131    Md.  ,    101   Atl.    691. 

Courts  may  even  struggle  against  adopting 
an  interpretation  which  will  result  In  intes- 
tacy, but  they  are  not  authorized  to  make  a 
will  say  what  Is  clearly  contrary  to  the  In- 
tention of  the  testator,  as  shown  by  Its  terms. 
In  Lyon  v.  Safe  Deposit  &  Trust  Co.,  120 
Md.  614,  87  AtL  1089,  we  said: 

"There  is  undoubtedly  a  presumption  that 
when  a  party  makes  a  will  containing  a  residu- 
ary clause,  or  other  language  of  similar  import, 
he  did  not  intend  to  die  intestate  as  to  any  part 
of  bis  estate.  It  is  not  accurate  to  say  that 
there  is  always  such  presumption  whenever  a 
person  makes  a  will ;  tor  it  is  by  no  means  an 
unheard-of  tiling  for  one  to  make  a  will  for 
the  purpose  of  disposing  of  some  particular  arti- 
cle or  property  and  to  leave  the  rest  of  his  es^ 
tate  for  distribution  under  the  law." 

[3]  Section  336  of  article  03  provides  that: 

"Every  last  will  and  testament  executed  in 

due  form  of  law  after  the  first  day  of  June, 

1850,  shall  pass  all  the  real  estate  which  the 

testator  had  at  the  time  of  his  death." 

That  statute,  as  originally  passed  (chapter 
229  of  Acts  of  1849),  read  that: 

Such  will  "shall  be  construed  with  reference 
to  the  real  estate  and  personal  estate  comprised 
in  it,  to  speak  and  take  effect  as  if  it  had  been 
executed  on  the  day  of  the  death  of  the  testa- 
tor or  testatrix,  unless  a  contrary  Intention  shall 
appear  by  the  will." 

As  prior  to  the  statute  the  rule  In  refer- 
ence to  personal  property  was  that  a  will 
spoke  and  took  effect  from  the  death  of  the 
testator.  It  was  doubtless  deemed  unneces- 
sary In  the  codification  of  the  laws  of  1860 
to  continue  the  provision  as  to  personal  prop- 
erty, and  the  provision  in  the  Code  of  1860 
has  been  followed  in  subsequent  Codes.  The 
rule  has,  by  the  statute,  been  made  the  same 
as  to  real  estate,  and  hence  Interpretations 
of  wills  devising  real  estate,  as  well  as  those 
affecting  personal  property  only,  are  applica- 
ble In  the  construction  of  this  will.  In  Dal- 
rymple  v.  Gamble,  68  Md.  523,  13  Atl.  156, 
Where  the  testator  said,  "It  is  my  will  that 
my  ranch  and  all  my  personal  property  shall 
be  Inherited  by  Marie  Elizabeth  Hatch,"  the 
decision,  'holding  that  after-acquired  per- 
sonal property  passed  to  that  person,  went 
as  far  under  the  circumstances  as  any  re- 
ported case  in  this  state,  but  Judge  Miller, 
In  speaking  for  the  court,  said,  "He  does  not 
say  'my  ranch  and  all  my  personal  proper- 
ty thereon,'  nor  'all  my  personal  property  In 
California,' "  indicating  that.  If  one  of  those 
expressions  had  been  used,  the  will  would 
not  have  affected  the  property  inherited  by 
the  testator  from  his  brother,  who  died  In- 
testate In  Baltlmoie.    It  was  said  In  Frlck 


V.  Frlck,  82  Md.  218,  223,  33  Atl.  462,  463, 
In  speaking  of  Dairy mple  t.  Gamble: 

"That  decision  rested  on  the  fact  that  there 
was  nothing  in  the  will  to  restrict  the  tern)  used 
—'all  my  personal  property.' " 

In  Bourke  v.  Boone,  94  Md.  473,  61  Atl. 
397,  the  expression  under  consideration  was 
"all  the  land  belonging  to  me,  being  my 
part  of  which  I  obtained  from  my  father." 
This  court  said: 

"We  cannot  regard  this  as  a  general  devise  or 
equivalent  thereto;  for  she  proceeds  to  declar* 
specifically  and  particularly  what  it  is  she  in- 
tends shall  pass.  The  words  'all  my  land'  do 
not  stand  alone,  and  they  must  be  taken  in  con- 
nection with  the  words  that  immediately  fol- 
low, which  are,  'being  my  part  of  wUch  I  ob- 
tained from  my  father,'  "  etc. 

In  that  will  there  was  an  Introductoiy 
clause  which  read,  "What  property  It  hath 
pleased  God  to  bless  me  with  in  thia  life  I 
give  and  bequeath  In  manner  and  form  fol- 
lowing, to  wit,"  etc.,  but  notwithstanding 
that  it  was  held  that  the  niece  only  took  the 
land  the  testatrix  obtained  from  her  ftttber. 
It  would  be  difficult  to  distinguish  that  case 
from  this,  as  to  the  effect  of  the  language 
following  the  words  "aU  my  land"  in  that 
case,  and  "all  I  am  worth"  in  the  wlU  now 
under  consideration.  In  Cole  ▼.  Bnaor,  S 
Md.  446,  the  clause  Interpreted  was: 

"I  give  and  devise  unto  my  grandson,  Sala- 
thiel  Cole,  my  negro  girl  Beck,  together  with  the 
the  rest  and  residue  of  my  estate,  consisting  of 
household  furnlturq,  cattle,  horses,  flarming 
utensils,  all  -  and  singular,  of  whatever  kind, 
named  or  intended  to  be  named ;"  etc. 

When  the  testatrix  died  she  was  the  own- 
er of  ten  negro  slaves,  and  the  residuary 
legatee  claimed  that  all  of  them  passed  to 
him  under  the  residuary  clause.  The  court 
said: 

"If  the  clause  In  question  had  terminated  with 
the  expression  'the  rest  and  residue  of  my  es- 
tate,' it  might  doubtless  have  passed  all  the 
property  owned  by  the  testatrix  at  the  time  of 
her  death,  and  which  had  not  been  specifically 
devised.  But  these  words  are  qualified  and  re- 
stricted by  the  words  immediately  succeeding, 
namely,  'consisting  of.'  The  effect  of  these 
last-named  words  Is  to  indicate  that  the  testa- 
trix intended  to  enumerate  what  she  considered 
to  be  the  rest  and  residue  of  her  estate,  and 
what  she  designed  should  pass  under  that  gener- 
al designation." 

It  was  held  that  the  other  negroes  did 
not  pass  to  the  residuary  legatee. 

[4]  But  It  is  not  necessary  or  desirable  to 
prolong  this  opinion  by  quoting  from  other 
decisions.  Ai;  a  rule^  the  most  that  can  b» 
helpful  by  referring  to  other  cases,  when  we 
are  called  upon  to  construe  wills,  is  by  way 
of  illustration,  as  it  is  very  unusual  to  find 
two  wills  exactly  alike  or  executed  under 
similar  circumstances.  After  all  is  said,  we 
must  generally  return  to  the  language  of  the 
will  under  consideration,  and  the  circum- 
stances under  which  it  was  executed.  In  this 
case  the  language  used  is,  in  our  judgment, 
perfectly  plain,  and  there  is  nothing  in  any 
part  of  the  will  to  alter  the  meaning  of  what 
we  have  spoken  of.  The  evidence  wholly 
falls  to  show  that  the  sum  left  to  the  two 
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Bisters,  or  any  jwrt  of  it,  is  embraced  in  wliat 
is  indnded  in  tbe  inventory,  which  is  con- 
ceded to  be  all  that  tbe  testator  had  at  the 
time  of  his  death,  and  from  what  we  have 
said  above  it  will  be  seen  that  in  our  opinion 
a  proper  interpretation  of  this  will  limits  the 
lieqaest  to  what  is  therein  mentioned,  name- 
ly, the  $4,300  or  thereabout,  "which  is  now 
in  the  possession  of  Carroll  Spence  as  trus- 
tee." We  must  therefore  affirm  the  decree 
of  the  lower  court,  but,  as  the  proceeding 
was  instituted  by  the  administrator  for  its 
protection,  as  authorized  by  the  statute,  we 
will  direct  the  costs  to  be  paid  out  of  the 
estate. 

Decree  affirmed,  the  costs,  above  and  be- 
low, to  be  paid  by  the  administrator  out  of 
the  funds  in  his  hands. 


MAYOR,  ETC.,  OP  HYATT8VILLB  v.  CHBS- 

APEAKE  &  POTOMAC  TELEPHONE 

CO.  et  al.     (No.  71.) 

(Court  ot  Anpeols  of  Maryland.    Dec.  13,  1917.) 

1.  Taxation    ^=9452— Asskssmkntb— Appeai» 

Acta  1014,  c.  841,  gives  a  taxpayer  tbe  right 
to  appeal  from  an  assessment  to  the  state  tax 
commission,  and  repeals  Acts  1B12,  c.  509. 

2.  Municipal    Cobfobationb    ®=3968(V^)    — 
"Municipal  Taxes"— How  Lxvied. 

Tbe  expression  "all  municipal  taxes,"  with- 
in Code  Pub.  Civ.  Laws,  art.  81,  {  1,  providing 
how  taxes  shall  be  levied,  is  not  limited  to  Balti- 
more city. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  Series,  Municipal  Tax.] 

8.  Taxation  4=>232  —  "Business  Cobpoba- 

tionb"— Telephone  Cokpanees. 

Telephone  companies  are  excepted  from  tbe 

definition    of    "business    corpora tiona,"    within 

Code  Pub.  Civ.  Laws,  art  23,  §  8SB,  as  added 

by  Acts  1914,  c.  324,  providing  that  personal 

property  of  such  corporations  could  be  assessed. 

[Ed.  Note.— For  other  definitions,  see  Words 

and  Phrases,  First  and  Second  Series,  Bnainess 

Cciporation.] 

4.  Municipal  Cobpobations  4=»966(1)— Tax- 
es— Telephone  Coufanies. 
A  municipality  cannot,  in  the  absence  of  ex- 
press authority,  assess  personal  property  of 
telephone  companies,  it  being  the  policy  of  the 
state  not  to  assess  both  tbe  stock  and  the  proi>- 
erty. 

6.  Municipal  Cobpobations  «=»9e7(l)— Pbe- 

VAiLJNQ  Statutes— Public  Local  Laws— 

"All  Pebsonal  Pbopebtt." 

A  municipal  charter,  if  a  public  local  law, 

providing  that  the  municipality  could  assess  "all 

personal   property,"   is   too   eeneral   to   prevail 

over  a  general  law  specifically  exempting  the 

personal  property  of  corporations  whose  stock 

IS  assessed,  under  Code  Pub.  Civ.  Laws,  art.  2, 

I  12,  providing  that,  where  the  public  general 

law  and  the  public  local  law  are  m  conflict,  tbe 

public  local  law  shall  prevaiL 

Appeal  from  Circuit  Court,  Prince  George's 
County;    Fillmore  Beall,  Judge. 

Proceedings  by  the  Mayor,  etc.,  of  Hyatts- 
Tllle  to  assess  the  personal  property  of  the 
Chesapeake  &  Potomac  Telephone  Company. 
From  an  order  of  the  circuit  court  sustaining 
an  order  of  the  State  Tax  Commission  setting 


aside  the  assessment,  tbe  city  of  Hyattsville 
appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  THOM.VS,  PATTISON,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

Vincent  A.  Sheehy,  of  Washington,  D.  C, 
for  appellant  Shirley  Carter,  of  Baltimore 
(Bernard  Carter  &  Sons,  of  Baltimore,  on  the 
brief),  for  appellee  Chesapealce  &  Potomac 
Telephone  Company  of  Baltimore  City.  Al- 
bert C.  Ritchie,  Atty.  Gen.,  of  Baltimore 
(Ogle  Marbury,  Asst  Atty.  Gen.,  of  Baltimore, 
on  the  brief),  for  appellee  State  Tax  Com- 
mission of  Maryland. 

BOYD,  C.  J.  The  appellant  assessed  the 
personal  property  of  the  Chesapeake  &  Poto- 
mac Telephone  Company  of  Baltimore  City, 
a  Maryland  corporation,  within  the  corporate 
limits  of  Hyattsville,  for  the  years  1914  and 
1915.  The  Telephone  Company  protested,  and 
requested  the  mayor  and  common  council  to 
abate  the  assessments,  as  l)eing  contrary  to 
law.  The  mayor  and  common  council  refused 
to  do  BO,  and  tbe  Telephone  (Company  ap- 
pealed to  the  State  Tax  Commission.  Tbe 
appellant  in  this  case  appeared  specially  be- 
fore the  commission,  and  contended  (1)  that 
no  right  of  appeal  to  that  commission  )iad 
been  provided  by  law  from  assessments  made 
and  taxes  levied  by  the  appellant;  and  (2) 
that  the  commission  was  without  authority 
to  review  and  abate,  or  In  any  way  change, 
any  assessment  made  by  the  appellant  The 
commission  by  its  order  of  January  19,  1916, 
held  adversely  to  the  appellant's  contention, 
and  ordered  that  the  assessment  of  the  per- 
sonal property  of  the  Tel^hone  Company 
be  vacated  and  set  aside. 

An  appeal  was  taken  to  the  circuit  court 
for  Prince  George's  county,  and  the  case  n6t 
having  been  heard  for  some  time,  on  May  21, 
1917,  an  opinion  was  filed  sustaining  the  ac- 
tion of  the  State  Tax  Commission.  The  ap- 
peal to  this  court  was  filed  May  30th,  but  the 
formal  order  of  the  circuit  court  was  not 
filed  until  June  Ist,  being  after  the  appeal 
was  entered.  No  motion  to  dismiss  the  ap- 
peal was  filed,  and  without  deeming  it  neces- 
sary to  determine  whether  the  opinion  of  the 
court  was,  in  a  proceeding  of  this  kind,  suf- 
ficient, by  reason  of  the  terms  used  in  it,  to 
base  an  appeal  on,  before  the  formal  order 
was  passed,  we  wUI  decide  tbe  questions 
raised,  as  they  afFect  public  interests,  and 
we  assume  that  all  the  parties  desire  us  to 
do  so,  they  being  fully  argued. 

1.  The  first  question  to  be  determined  is. 
Did  the  Telephone  Company  have  the  right 
to  appeal  to  the  State  Tax  Commission,  or 
bring  the  matter  to  its  attention,  regardless 
of  its  right  to  a  formal  appeal,  and  did  the 
State  Tax  Commission  have  the  right  to  act 
on  the  appeal  or  application  of  the  Telephone 
CJompany?    The  commission  was  created  by 
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the  act  of  1914,  c.  841,  which  Is  now  in  the 
third  volume  of  Bagby's  Code,  being  sections 
234-247,  inclusive,  of  article  81.  Some  acts 
were  passed  at  the  sessions  of  the  Liegisla- 
ture  In  1916  which  in  part  relate  to  the  com- 
mission, but  none  of  them  affect  the  ques- 
tions now  before  us.  Our  references  to  the 
numbers  of  sections  will  be  to  those  in  the 
Code. 

Section  235  provides  that: 

"It  shall  be  the  duty  of  the  State  Tax  Com- 
mission and  it  shall  have  power  and  authority — 
(1)  To  have  general  Bupervision  over  the  admin- 
istration of  the  assessment  and  tax  laws  of  the 
state.  (2)  To  have  general  supervision  over  all 
supervisors  of  assessments  and  to  have  the  final 
determination  of  assessments  of  all  property  in 
all  the  counties,  cities,  towns  and  villages  of  the 
state,  to  the  end  that  all  taxable  property  shall 
be  placed  upon  the  assessment  books  and  equal- 
ized between  persons,  firms  and  corporations  in 
all  the  counties,  districts,  cities,  towns  and  vil- 
lages of  the  state,  so  that  all  persons,  firms  and 
corporations  shall  be  assessed  alike  for  like 
kinds  of  property.  •  *  •  (8)  To  investigate 
at  any  time,  on  its  own  initiative,  assessments 
against  any  or  all  properties  or  assessments  in 
any  county,  district,  city,  town  or  village." 

Again,  in  section  238  it  is  provided  that— 

"Nothing  herein  contained  shall  be  construed 

to  limit  the  power  of  the  State  Tax  Commission 

to  make  an  investigation  of  assessments  upon 

its  own  initiative  in  any  part  of  the  state.' 

When  the  act  of  1914,  c.  841,  was  passed 
there  were  three  statutes  in  force  which  gave 
any  person  or  corporation  claiming  to  be  ag- 
grieved because  of  any  assessment,  dasslflca- 
tion,  or  the  failure  to  reduce  or  abate,  mod- 
ify, change,  or  alter  any  existing  assessment 
or  classification,  the  right  of  appeal.  That 
of  1908,  c.  167  (Local  Code,  art.  4,  g  170,  and 
Bagby's  Code,  art  81,  |  18),  related  to  ap- 
peals in  Baltimore  dty,  being  from  the  ap- 
peal tax  court  to  the  Baltimore  city  court; 
that  c£  1910,  c.  430  (article  81,  {  19),  related 
to  appeals  from  the  county  commls^oners  to 
the  circuit  court  for  the  county  in  which  the 
property  was  situated ;  and  that  of  1912,  c. 
599  (arUcle  81,  |  19A,  8d  voL  of  Code),  pro- 
vided for  appeals  of  a  person  or  corporation 
claiming  to  be  aggrieved  because  of  any  as- 
sessment made  by  any  officer  or  officers  of 
any  municipal  corporation  of  the  state,  other 
Uian  Baltimore  city,  or  because  of  the  failure 
to  reduce  or  rebate  any  existing  assessment 
by  whomsoever  made,  to  the  circuit  court  for 
the  county  in  which  the  property  was  situated. 
Notwithstanding  the  language  of  the  act  of 
1908,  we  hdd  in  Baltimore  v.  Bonaparte,  93 
Md.  156,  48  Atl.  735,  that  the  court  could  only 
pass  on  questions  of  law  on  such  appeals. 
See,  also,  Hamburger  v.  Baltimore,  106  Md. 
479, 68  Atl.  23,  and  Baltimore  v.  C.  &  P.  Tele- 
phone Co.,  131  Md.  50,  101  Atl.  677.  Section 
245  of  article  81  provides  that,  on  all  appeals 
to  the  State  Tax  Commission  provided  for  in 
the  act  of  1914,  the  provisions  of  the  act  of 
1908,  c.  167,  and  of  the  act  of  1910,  c.  430, 
above  referred  to,  "shall  continue  in  force 
so  far  as  the  same  are  applicable  and  not 
inconsistent  with  the  other  provisions  of  this  i 


I  subtitle,  except  only  that  the  State  Tax  Com- 
mission shall  be  substituted  for,  and  exercise 
'  the  functions  now  exercised  under  said  acts 
by  said  Baltimore  city  court  and  the  drcnlt 
courts  of  the  several  counties,  respectively." 

It  wiU  be  observed  that  the  act  of  1912,  c. 
599,  relating  to  appeals  from  assessments  In 
municipal  corporations,  except  Baltimore 
city,  is  not  referred  to  and  not  attempted  to 
be  continued  in  force  by  section  245.  The 
meaning  of  the  part  of  section  245,  quoted 
above,  while  at  first  glan(!e  may  not  seem  to 
be  altogether  clear,  is  made  so  when  we  con- 
sider it  in  connection  with  Bonaparte's  Case 
and  the  others  cited  and  other  provisions  in 
the  act  of  1914.  Appeals  contemplated  or 
provided  for  by  that  act  are  first  to  the  State 
Tax  Commission.  Section  236,  after  provid- 
ing that  the  supervisor  of  assessments  shall 
have  general  supervision  over  assessment  of 
all  property  in  the  couaty,  thus  continues: 

"He  shall  not  be  required  to  make  assessments 
which  shall  be  made  by  the  county  commission- 
ers, or  other  proper  authorities  as  now  required 
by  law,  but  he  shall  have  power  and  it  shall  be 
his  duty  to  appeal  to  the  State  Tax  Commission 
from  any  and  all  assessments  or  rulings  which 
he  shall  consider  improper." 

Then  section  239  provides  that  any  taxpay- 
er or  city,  town,  or  village  may  demand  a 
hearing  before  the  county  commissioners  or 
appeal  tax  court  of  Baltimore  dty  as  to  the 
assessment  of  any  property  or  any  unit  of 
tax  value,  and  no  formal  proceedings  shall  be 
required.  That  paragraph  of  the  section  con- 
cludes as  follows: 

"Any  taxpayer,  taxpayers,  or  city,  town  or 
village  having  been  assessed  by  the  order  of  the 
county  commissioners  or  a|)peal  tax  court  of 
Baltimore  city,  after  a  hearing  as  hereinbefore 
provided,  may  appeal  to  the  State  Tax  Commis- 
sion; or  the  supervisor  may  appeal  from  any 
decision." 

Then  in  a  separate  paragraph  of  that  sec- 
tion it  is  provided: 

"There  shall  be  an  appeal  to  court  on  ques- 
tions of  law  only  from  decisions  of  the  State 
Tax  Commission  to  the  court  in  that  coun^ 
where  the  property  is  situated,  if  real  estate  or 
tangible  personal  property,  or  where  the  owner 
resides,  if  intangible  personal  property,  and  the 
State  Tax  Commission  is  empowered  to  partici- 
pate in  any  proceeding  in  any  court  wherein 
any  assessment  or  taxation  question  is  in- 
volved." 

Section  245,  in  addition  to  what  we  have 
quoted  above,  provides  that  appeals  to  court 
in  Baltimore  dty  shall  be  to  the  Baltimore 
dty  court,  and  that  there  shall  be  a  further 
right  of  appeal  to  this  court  from  any  deci- 
sion of  the  Baltimore  city  court  or  of  the 
drcuit  courts  of  the  counties.  Section  244 
provides  that  "all  acts  and  parts  of  acts  in- 
consistent herewith  shall  be  and  the  same 
are  hereby  repealed,"  etc. 

The  part  of  section  245  first  quoted  above 
evidently  means  that  In  appeals  to  the  com- 
mission the  method  of  procedure  provided 
for  In  the  acts  of  1008  and  1910,  referred  to, 
should  be  continued  as  far  as  applicable  and 
not  inconsistent  with  the  act  of  1914;    but 
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inasmncb  as  this  court  bad  determined  that 
the  courts  could  only  pass  on  Questions  ot 
law,  and  not  on  facts,  such  as  the  proper  as- 
sessments, etc.,  the  State  Tax  Commission 
should  discharge  Sfuch  duties,  originally  at- 
tempted to  be  imposed  on  the  courts ;  It  hav- 
ing been  provided  in  section  238  that  there 
shall  be  an  appeal  to  court  on  questions  of 
law.  Tbe  procedure  provided  for  In  the  act 
of  1908,  and  made  applicable  to  appeals  un- 
der the  act  of  1910,  refers  to  what  the  peti- 
tion shall  set  forth,  the  summons,  and  many 
matters  of  detail,  which  tbe  Legislature 
doubtless  thought  were  not  necessary  to  be 
repeated  in  the  act  of  1914. 

[1]  There  can  be  no  doubt  that  the  act  of 
1912,  c.  599,  was  repealed  by  the  act  of  1914, 
as  there  was  no  saving  clause  as  to  that, 
even  as  to  tbe  procedure ;  indeed,  it  was  not 
necessary  to  continue  it  for  that  purpose,  as 
the  acts  of  1908  and  1910  included  every- 
thing which  would  be  of  use.  But  the  pro- 
visions referred  to  in  the  act  of  1014  show 
that  tbe  only  appeals  now  provided  for  are 
to  tbe  State  Tax  Commission,  except  those 
on  questions  of  law  from  its  decisions  to  tbe 
Baltimore  city  court  and  the  circuit  courts 
in  the  counties,  and  from  those  to-  this  court. 
They  also  show  that  the  right  of  appeal  to 
tbe  State  Tax  Commission  was  Intended  to 
be  given  on  any  and  all  matters  the  commis- 
sion had  the  right  to  determine  or  pass  on. 
Whether  it  be  called  or  Is  in  some  cases 
technically  an  appeal  is  wholly  immaterial; 
but  as  tbe  commission  is  empowered  to  act 
on  Its  own  initiative,  and  it  is  made  the  du- 
ty of  each  of  the  supervisors  of  assessments, 
who  are  appointed  by  the  commission  and 
are  assistants  to  aud  in  a  sense  may  be  said 
to  be  officers  of  the  commission,  to  appeal  to 
the  commission  from  any  and  all  assess- 
ments or  rulings  which  he  shall  consider  im- 
proper, it  cannot  be  rightly  said  that  tbe 
statute  does  not  authorize  a  taxpayer  to  ap- 
\Aj  to  the  commission  to  redress  what  he  or 
it  deems  an  improper  assessment,  provided, 
of  coarse,  the  commission  has  control  over 
tbe  assessment  in  question.  It  would  be 
whittling  away  the  rights  of  taxpayers  to 
hold  that  one  could  apply  to  the  commission, 
but  could  not  take  "an  appeal";  for,  call 
it  what  you  may,  the  object  is  to  obtain  re- 
dress through  tbe  commission. 

It  is  equally  certain  that  the  statute  does 
give  Jurisdiction  to  tbe  commission  to  review 
assessments  made  by  officials  of  cities, 
towns,  and  villages  outside  of  Baltimore 
dty.  The  power  cannot  be  stated  in  stron- 
ger language  than  that  used  by  the  statute 
itself,  which  we  have  quoted  above.  As  said 
by  this  court,  through  Judge  Briscoe,  in  Bal- 
timore V.  C.  &  P.  Telephone  Co.,  supra: 

"The  language  of  the  act  is  clear  and  posi- 
tive that  the  State  Tax  Commission  should  have 
the  filial  determination  of  assessments  of  all 
property  in  all  the  counties  and  citiei  of  the 
state,  subject  to  such  review  only  by  the  courts 
as  was  provided  by  the  statute  itself." 


Tbe  right  of  appeal  to  the  courts  Is  that 
given  by  tbe  statutes  above  referred  to,  and 
it  is  only  by  reason  of  them  that  tbe  appel- 
lant had  any  standing  in  the  court  below,  or 
has  In  this  court,  to  ask  for  a  review  of  the 
action  of  tbe  commission,  which,  by  their 
terms  and  by  what  we  have  heretofore  said, 
is  limited  to  questions  of  law.  We  are,  then, 
of  opinion  that  tbe  Telephone  Company  bad 
tbe  right  to  apply  to  tbe  commission,  and  it 
bad  tbe  right  to  act  on  its  application,  re- 
gardless of  whether  or  not  it  be  called  "an 
appeal." 

[2]  2.  The  remaining  question  is,  was  the 
action  of  the  lower  court  correct  in  affirming 
that  of  tbe  commission? 

Section  1  of  article  81  provides  that  "all 
state  and  county  taxes  and  all  municipal 
taxes  shall  be  levied  upon  the  assessments 
made  in  conformity  with  the  provisions  of 
this  article  and  in  conformity  with  all  laws 
relating  to  revenue  and  taxes  and  not  em- 
braced in  this  article."  The  expression  "all 
municipal  taxes"  is  not  limited  to  Baltimore 
city.  In  tbe  Code  of  1888  tbat  section  read: 
"All  state  and  county  taxes,  and  all  taxes  In 
tbe  dty  of  Baltimore,  shall  be  levied,"  etc., 
but  tbat  was  changed  in  1896  to  what 
is  above  quoted.  What  we  said  in  Frederick 
County  V.  Frederick  City,  88  Md.  654,  42 
AtL  218,  where  an  analogous  question  was 
considered,  shows  tbat  tbe  expression  "mu- 
nldpal  taxes,"  as  used  in  tbe  act  of  1896, 
and  is  still  lit  tbe  Code,  is  not  confined  to 
Baltimore  dty. 

Section  4  of  article  81  exempts,  amongst 
many  other  things  mentioned,  "the  personal 
property  of  any  corporation  by  this  state 
and  having  capital  stock  divided  into  shares 
when  said  shares  of  said  corporation  are 
subject  to  taxation  under  tbe  laws  of  this 
state."  Tbat  is  because  by  section  2  all 
shares  of  stock  in  any  corporation  incorpo- 
rated in  this  state  "shall  be  valued  and  as- 
sessed for  tbe  purposes  of  state,  county,  and 
municipal  taxation  to  the  owners  thereof  in 
the  county  or  city  [in  this  state]  in  which 
said  owners  may  respectively  reside";  and 
provision  is  made  for  the  payment  of  taxes 
on  shares  of  domestic  corporations  owned 
by  nonresidents  which  are  taxed  where  the 
corporation  is  situated.  See  section  162  of 
article  81  (3d  vol.  of  Code)  for  the  method 
of  ascertaining  the  taxable  value  of  shares 
of  stock,  formerly  by  the  State  Tax  Com- 
missioner, now  by  tbe  State  Tax  Commis- 
sion, as  provided  by  section  246  of  article 
81.  We  understand  it  to  be  conceded  that 
the  Telephone  Company  is  a  corporation,  the 
shares  of  which  are  still  assessable  in  the 
way  there  provided. 

[3]  If  not  conceded,  there  is  nothing  con- 
trary to  the  statement  to  tbat  effect  made 
in  its  application  to  tbe  commission,  and 
telephone  companies  are  excepted  from  tbe 
definition  of  "business  corporations"  in  sec- 
tion S8B  of  article  23,  Code  Pub.  Civ.  Laws, 
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as  added  by  chapter  324  of  Acts  of  1914. 
The  personal  property  of  those  (business) 
corporations  is  assessed  by  the  commission, 
and  apportioned  between  "the  several  coun- 
ties and  cities  of  the  state"  according  to  the 
shares  of  stock  held  by  residents  of  each 
county  or  city,  and  when  so  apportioned 
"county  and  municipal  taxes"  are  payable 
"at  the  tax  rate  fixed  by  the  state,  county, 
city,  or  municipality  at  the  residence  of  such 
stockholders."  It  will  thus  be  seen  that, 
even  where  the  personal  property  of  corpo- 
rations is  taxed,  instead  of  shares  of  stock 
(which  are  supposed  to  cover  all  the  corpo- 
ration's property),  being  only  "business  cor- 
porations," such  personal  property  is  valued 
and  assessed  by  the  State  Tax  Commission, 
the  successor  of  the  State  Tax  Commission- 
er, who  was  named  in  the  act. 

In  Clark  Distilling  Co.  v.  Cumberland,  95 
Md.  468,  52  Atl.  661,  the  city  of  Chimberland 
Increased  the  assessment  of  shares  of  stock 
made  by  the  Tax  Commissioner.  Suit  was 
brought  for  the  taxes  on  that  increased  as- 
sessment, and  it  was  said  by  Chief  Judge 
McSherry  that  there  could  be  no  such  thing 
as  an  Independent  valuation  of  such  shares 
of  stock  by  a  municipality;  that  the  assess- 
ment made  by  the  Tax  Commissioner,  or  on 
appeal  by  the  Comptroller  and  Treasurer, 
as  the  law  then  authorized,  "is  made  for  the 
municipal,  no  less  than  for  the  state  and 
county,  taxation."  Section  159  of  article  81 
requires  the  president  or  other  officer  of  a 
corporation  to  furnish  to  the  county  commls- 
sioners  of  each  county  or  the  appeal  tax 
court  of  Baltimore  city,  and  the  dty  clerk 
of  each  city,  town,  or  village  Incorporated  in 
this  state,  in  which  any  of  the  stockholders 
reside,  a  list  of  the  stockholders;  and  fur- 
ther provides  that  "In  no  case  shall  the 
stock  of  any  corporation.  In  the  aggregate 
be  valued  at  less  than  the  full  value  of  the 
real  estate  and  chattels;  real  or  personal, 
held  by  or  belonging  to  such  corporation." 
It  will  be  thus  seen  that  not  only  does  the 
general  law  provide  that  the  taxation  of 
corporations  shall  include  the  personal  prop- 
erty, but  special  provision  is  made  to  inform 
municipalities  of  the  stockholders.  Some 
other  sections  of  the  statute  might  be  cited, 
but  we  do  not  deem  it  necessary. 

[4]  It  is  apparent  from  the  legislation  on 
the  subject  of  taxation  of  corporations,  as 
well  as  from  the  decisions  of  tills  court,  that 
the  policy  of  this  state  has  always  been  not 
to  attempt  to  tax  the  shares  of  stock  of  do- 
mestic corporations  and  at  the  same  time 
tax  property  that  contributes  to  the  value  of 
those  shares,  regardless  of  any  constitutional 
question  as  to  the  right  to  do  so  that  might 
be  raised.  But  a  careful  consideration  of 
the  subject  must,  it  seems  to  us,  convince 
any  one  that  it  would  materially  Interfere 
with  a  proper  administration  of  the  provi- 
sions of  the  statute  conferring  the  broad 
powers    on  the  State  Tax  Commission  If  the  | 


municipalities  of  the  state  be  permitted  to 
impose  taxes  on  the  personal  property  of 
corporations.  If,  for  example,  in  the  valua- 
tion of  the  shares  of  a  corporation,  its  personal 
property  entered  largely  into  it,  and  it  was 
known  by  the  State  Tax  Commission  that  the 
corporation  was  paying  a  municipality  taxes 
on  that  property,  justice  would  require  that 
to  be  taken  into  consideration,  as  in  fact 
the  stodt  would  be  worth  that  much  less.  It 
is  clearly  contrary  to  the  theory  of  the  stat- 
ute creating  the  commission.  It  would  add 
very  much  to  Its  duties  if  It  was  to  be  re- 
quired to  give  hearings  to  a  corporation  such 
as  the  Telephone  Company  all  over  the  state 
as  to  assesaments  on  its  personal  prop- 
erty by  municipalities.  If  each  one  of  them 
or  many  of  them  had  the  right  to  assess  such 
of  its  property  as  was  within  the  corporate 
limits  of  the  respective  municipalities.  A 
telephone  company,  such  as  the  appellee, 
doubtless  has  personal  property  in  many 
of  the  cities,  towns,  and  villages  of  the  state, 
and,  if  the  appellant  has  the  right  to  tax  it, 
others  could  or  would  be  entitled  to  acquire 
the  same  right. 

[S]  It  Is  contended  that  the  appellant's 
charter  is  a  public  local  law,  and  hence  must 
prevail  over  the  public  general  law.  With- 
out stopping  to  discuss  the  contention  of  the 
Telephone  Company  that  imder  the  decision 
of  Baltimore  v.  Allegany  County,  99  Md.  1, 
57  Atl.  632,  this  is  a  special,  and  not  a  local, 
law,  we  have  no  doubt  that  the  general  law 
must  prevail  in  this  case.  The  charter  of 
HyattsvUIe  does  not  specifically  authorize 
It  to  assess  personal  property  of  corporations, 
but  it  relies-  on  the  general  terms  of  Its  char- 
ter, "assessment  of  all  the  property,"  "assess- 
ment of  all  the  property,  real,  personal  and 
mixed,  in  said  town,"  by  the  act  of  1891 
(Acts  1891,  c.  102,  §16),  or  "to  assess 
*  •  •  all  personal  property  within  said 
town,"  by  act  of  1900  (Acts  1910,  c.  257,  S  13). 
If  the  contention  of  the  appellant  be  correct, 
then  it  can  still  assess  churches,  hospital^ 
and  many  other  things  which  the  Legislature 
has  seen  proper  to  exempt  The  charter  can 
hare  no  such  meaning;  it  only  means  all  such 
property  as  is  under  the  General  Laws  taxa- 
ble, and.  If  it  was  intended  to  except  some  of 
the  exempted  property,  such  intention  must 
be  more  clearly  expressed  than  it  Is  or  was 
by  the  general  terms  of  Its  present  or  former 
charters  referred  to  by  the  appellant.  The 
Legislature  adopted  a  general  plan  for  the 
taxation  of  corporations  by  the  act  of  1896 
and  subsequent  legislation  amending  or  add- 
ing to  that,  and  never  intended  municipalities 
to  Interfere  with  that  plan  when  It  used  the 
general  terms  referred  to.  Without  prolong- 
ing this  opinion  by  discussing  the  cases,  we 
will  refer  to  two,  the  reasoning  of  which, 
and  the  construction  of  the  provision  that, 
"when  the  public  general  law  and  the  public 
local  law  of  any  county,  dty,  town  or  dis- 
trict are  In  conflict,  the  public  local  law  shall 
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prerall"  (section  12,  art.  2,  CJode),  sufficiently 
answer  the  appellant's  contention.  Alexan- 
der V.  Baltimore,  53  Md.  100,  and  State  v. 
Falkenham,  73  Md.  463,  21  Atl.  370.  In  Sal- 
isbury V.  Jackson,  89  Md.  518,  43  Atl.  028, 
relied  on  by  appellant,  the  charter  of  Salis- 
bury expressly  exempted  judgments  and  pri- 
vate securities  from  the  municipal  taxation. 
The  town  of  HyattsvlUe  had  no  power  to  as- 
sess the  personal  property  of  the  Telephone 
Company.  It  follows  from  what  we  have 
said  that  the  order  of  the  lower  court  most 
be  affirmed. 

Order  affirmed,  the  appellant  to  pay  the 
costs. 


CORNBLATT  v.  BLOCH.    (No.  72.) 
(Court  of  Appeals  of  Maryland.    Jan.  IS,  191S.) 

1.  Judgment  «=>17S  —  DEFAtncx  —  Sirmna 
Aside— Lbave  to  File  "Pubas." 

An  order  authoriEed  by  plaintiff,  with  un- 
derstanding that  defendant  was  to  lile  pleas  and 
affidavit  of  defense,  striking  out  default  judg- 
ment and  giving  time  to  file  "pleas,"  does  not 
permit  of  filing  of  demurrer. 

[Gd.  Note. — For  other  defiinitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Plea.] 

2.  Jttdombnt  <^9l68  —  Default  —  Setting 
Abide — Condition — Limiting  Defenses. 

The   court   in    striking   out  judgment   can 
limit  the  defenses  to  be  interposed  to  such  as 
may  be  presented  by  pleas. 
8.    Judgment     €=5173 — Default— Opening- 
Time  lOR  I'LEAS— INADVEBTENT  SECOND  OB- 
DEB. 

An  order  extending  time  for  filing  pleas, 
being  passed  inailvertcuUy  and  without  knowl- 
edge of  the  terms  on  which  a  default  judgment 
bad  by  consent  been  stricsen  out  with  leave  to 
file  pleas  within  five  days,  i«  properly  rescinded. 
4.  JUDOMSNI  «s»176  —  Assessment  on  De- 
fault. 

Under  express  provisions  of  Rule  Day  Act 
(BalUmore  City  Charter  [Laws  1898,  c.  123], 
f  314,  and  section  315A,  as  added  by  Laws  1914, 
c  107)j  defendant,  given  leave  to  file  pleas,  hav- 
ing failed  to  do  so  in  the  time  limited,  and 
having  failed  to  file  motion  for  jury  trial,  the 
court  can  assess  damages  aiid  extend  the  judg- 
ment by  default. 

6.  Appeal  and  Ebbob  $=3671(4)— Beview— 
Assessment  of  Damages. 

Damages  assessed  by  the  court  on  default, 
a  jary  not  being  demanded,  cannot  be  reviewed 
in  the  absence  of  the  evidence,  or  anything  to 
show  they  were  not  properly  assessed. 
C.  Appeal  and  Ebbob  <3=>1050(1)— Habmless 
Kbbob— Considebing  Statements  or  Pab- 

TIES. 

Uefendant  cannot  complain  of  any  error  in 
considering  statements  of  counsel  as  to  an  agree- 
ment for  settlement,  even  if  under  a  court  rule 
it  should  be  in  writing;  it  appearing  it  result- 
ed only  in  remittitur  of  part  of  the  damages  as- 
sessed by  the  court  on  default. 

7.  Costs  €=>173(1)  —  Counsel  Fees  —  "Tbial 
OF  the  Case." 

Within  Laws  1898,  c.  123,  |  315,  provi^ng 
for  allowance  of  counsel  fee  to  plaintiff  if  de- 
fendant dispute  plaintiff's  demand,  and  on  trial 
of  the  case  plaintiff  have  judgment  for  any  of 
his  disputed  claim,  there  was  a  "trial  of  the 
case"  though  no  pleas  were  filed,  where  defend- 
ant, though  he  had  no  right  to  Interpol  a  de- 
nnrrer  under  the  order  striking  out  the  default 
judgment,  did  file  one,  and  resisted  a  subsequent 


motion  for  judgment  by  default  and  for  an  ex- 
tension of  that  judgment,  and  the  cuae  was 
argued   by    counsel.  •    • 

[E^.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Trial.] 

Appeal  from  Baltimore  City  Court;  Chas. 
W.  Heuisler,  Judge. 

Action  by  Benjamin  Bloch  against  Wolf 
Corublatt.  From  an  order  overruling  motion 
to  strike  ,out  judgment,  defendant  appeals. 
Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON^  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

Charles  Jackson,  of  Baltimore  (Jackson  & 
Jackson,  of  Baltimore,  on  the  brieO,  for  ap- 
pellant William  B.  Smith  and  James  6. 
PhlUips,  both  of  Baltimore,  for  appellee. 

THOMAS,  J.  Benjamin  Bloch  leased  to 
Isaac  Cluster  the  premises  known  ~  as  Na 
2933  O'Donnell  street,  in  BalUmore  dty,  and 
certain  personal  property  described  in  the 
lease,  for  the  term  of  ten  years,  commencing 
on  the  5th  of  February,  1911,  "at  and  for  the 
yearly  rent  of  $1,000,  and  on  the  6th  of 
June,  1914,  the  lessee  assigned  the  remainder 
of  the  term  to  Wolf  Cornblatt,  who  entered 
into  an  agreement  under  seal  to  pay  the  rent 
reserved  in  accordance  with  the  terms  of  the 
lease. 

This  suit  was  brought  by  Bloch  against 
Cornblatt  in  the  Baltimore  city  court  under 
the  Rule  Day  Act  to  recover  rent  due  under 
the  lease,  and  on  the  25th  of  April,  1917,  on 
motion  of  the  plaintiff,  a  Judgment  by  de- 
fault "for  want  of  plea  and  affidavit  of  de- 
fense" was  entered  in  the  case,  which  judg- 
ment was  on  the  same  day  extended  by  the 
court  (Judge  Heuisler)  for  $892.49  and  costs 
of  suit.  On  the  10th  of  May  folljowing  Harry 
B.  Wolf,  Esq.,  who  was  at  that  time  defend- 
ant's attorney,  filed  in  the  case  the  following 
order  of  plaintiff's  attorney  and  order  of 
court: 

"Mr.  Clerk:  Please  strike  out  the  judgment 
in  the  above-entitled  case  with  leave  to  the  de- 
fendant to  file  pleas  within  five  days. 

"William  B.  Smith,  Attorney  for  Plaintiff." 

"Ordered  this  10th  day  of  May.  1917,  upon 
the  motion  of  attorney  for  the  plaintiff,  that  the 
judgment  in  the  above-entitled  cause  be  and  the 
same  is  hereby  stricken  out  with  leave  to  the 
defendant  to  file  pleas  within  five  days. 

"Robert  F.  Stonton." 

These  orders  were  written  on  the  station- 
ery of  Harry  B.  Wolf,  Esq.,  and  were  in- 
dorsed as  follows: 

"Consent  of  Plaintiff  and  Order  to  Strike  out 
Judgment  Mr.  Clerk:  Please  file.  Attorney 
for  defendant :  Harry  B.  •  Wolf,  Attorney  at 
Law,  Baltimore,  Md." 

On  the  14th  of  May,  1917,  the  appearance 
of  Jackson  &  Jadcson  was  entered  in  the  case 
as  attorneys  for  the  defendant,  and  on  the 
same  day  they  filed  an  "election  for  a  jury 
trial,"  entered  a  demurrer  to  the  declaration. 
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and  obtained  from  the  court  (Judge  Heuisler) 
an'  order  extending  the  time  for  filing  pleas 
to  fifteen  days  after  "the  final  determlnatl<iu 
of  the  matters  anu  things  raised  by  the  de- 
murrer." A  copy  of  the  demurrer  having 
been  served  on  counsel  for  the  plaintiff,  he 
promptly  filed  a  petition  stating  that  he  had 
consented  to  the  striking  out  of  the  Judgment 
for  $892.49,  with  leave  to  the  defendant  to  file 
pleas  within  five  days,  upon  the  representa- 
tion of  Harry  B.  Wolf,  attorney  for  the  de- 
fendant, that  he  had  forgotten  to  file  pleas 
within  the  time  required  by  law;  that  the 
court  had  accordingly  passed  the  order  of  May 
10th  striking  out  the  judgment  with  leave  -to 
the  defendant  to  file  pleas  within  five  days; 
that  the  time  within  which  the  pleas  were  to 
be  filed  in  accordance  with  said  agreement 
and  order  of  the  court  had  expired;  and  pray- 
ing that  a  judgment  by  default  for  want  of 
pleas  and  afildavlt  of  defense  be  entered  in 
the  case.  Upon  this  petition  the  court  on  the 
22d  of  May,  1917,  passed  an  order  that  judg- 
ment by  default  in  the  case  be  extended  for 
the  sum  of  $892.49  and  costs  of  suit,  unless 
cause  to  the  contrary  be  shown  on  or  before 
the  25th  of  May,  1917,  provided  a  copy  of  the 
order  be  served  on  the  defendant's  attorney 
on  or  before  the  23d  day  of  May.  The  de- 
fendant answered  the  plaintiff's  petition,  and 
alleged  as  the  reason  why  the  prayer  of  the 
petition  should  not  be  granted  that  he  had 
filed  his  demurrer  to  the  declaration  and 
obtained  the  order  of  court  of  the  14th  of 
May  extending  the  time  to*flle  pleas  before 
the  expiration  of  the  five  days  In  which  he 
was  allowed  to  plead  by  the  order  of  May 
10th.  Affidavits  were  filed  by  the  plaintiff 
and  defendant  and  by  counsel  for  the  plain- 
tiff and  defendant,  and  after  a  hearing  the 
court  (Judge  Heuisler)  on  the  14th  of  June, 
1917,  passed  the  following  order: 

"The  motion  of  plaintiff  for  a  judgment  by  de- 
fault for  want  of  pleas  and  affidavit  of  defense, 
in  accordance  with  agreement  of  counsel  and 
order  of  court  of  May  10,  1917,  and  the  answer 
of  defendant  to  the  nisi  order  on  said  motion, 
having  come  on  for  a  hearing,  the  proceedings, 
the  amdavits  filed  by  the  respective  parties,  the 
corroboration  made  in  open  court  by  Harry  B. 
Wolf  of  the  statement  made  by  plaintiff's  coun- 
sel, in  so  far  as  bis  relation  to  this  case  was 
concerned,  having  been  read  and  considered,  and 
after  argument  of  counsel  it  appearing  to  the 
satisfaction  of  the  court  that  the  plaintiff  and 
defendant  definitely  agreed  to  settle  this  case 
for  the  sum  of  $400,  and  that  said  agreed  set- 
tlement ought  to  be  effectuated,  and  it  further 
appearing  that  the  order  passed  herein  on  the 
14th  day  of  May,  1917,  purporting  to  extend 
the  time  for  filing  pleas,  was  passed  by  the 
court  inadvertently  and  without  knowledge  of 
the  aforesaid  agreement  of  counsel,  whereby 
pleas  were  required  to  be  filed  within  five  days, 
it  is  this  14th  day  of  June,  1917,  ordered  by  the 
Baltimore  city  court  that  the  said  order  passed 
herein  on  the  14th  day  of  May,  1917,  be,  and 
the  same  is  hereby,  rescinded,  and  it  is  further 
ordered  that  the  judgment  by  default  in  this 
case  be  extended  for  $802.49  damages  assessed 
by  the  court  and  costs  of  the  suit,  and  that  the 
defendant  pay  the  plaintiff  a  counsel  fee  of  $50, 
and  it  is  further  ordered  that  the  plaintiff  file 


a  remittitur  for  the  sum  of  $492.49  immediately 
upon  the  extension  of  said  judgment  of  $892.49. 
"Chaa.  W.  Heuisler." 

The  docket  entries  show  that.  In  accord- 
ance with  said  order.  Judgment  by  default  In 
the  case  was  extended  for  the  sum  of  $892.49 
and  costs  of  suit  on  the  14th  of  June,  1917; 
that  a  counsel  fee  of  $50  was  awarded  to 
plaintiff's  attorney;  and  that  the  plaintiff 
filed  a  remittitur  of  $492.49.  The  defendant 
then  filed  a  motion  in  writing  to  rescind  said 
order  of  June  14th  and  to  strike  out  the  Judg- 
ment entered  in  accordance  therewith,  hut 
the  court  overruled  the  motion,  whereupon 
the  defendant  filed  the  order  for  this  appeal. 

The  contentions  of  the  appellant  are:  (1) 
That  the  judgment  of  April  25,  1917,  having 
been  stricken  out  with  leave  to  the  defendant 
to  file  pleas  within  five  days,  be  bad  a  right 
to  file  a  demurrer  within  that  time;  (2)  that 
before  the  expiration  of  five  days  in  which 
he  was  allowed  to  plead  he  obtained  the  or- 
der of  May  14th  extending  the  time  for  filing 
pleas,  and  a  Judgment  by  default  for  want  of 
a  plea  could  not  therefore  be  entered  until 
after  the  expiration  of  the  time  mentioned  in 
said  order  of  May  14th;  and  (3)  that  under 
the  twenty-eighth  rule  of  court,  which  pro- 
vides, "No  agreement  between  parties  or 
their  counsel  in  relation  to  proceedings  In  the 
cause  shall  be  binding,  unless  reduced  ^to 
writing  and  signed  by  the  party  to  be  charged 
therewith  or  his  counsel,  unless  the  same 
shall  be  made  In  (^en  court,"  the  court  below 
had  no  authority  to  consider  the  statements 
of  the  parties  or  their  counsel  In  reference  to 
an  agreement  to  settle  the  case. 

[1  ]  The  answer  to  the  first  and  second  con- 
tentions of  the  appellant  must  depend  upon 
the  proper  construction  of  the  order  of  plain- 
tiff's counsel  and  order  of  court  of  May  10th, 
which  were  obtained  and  filed  by  counsel  for 
the  defendant  The  Judgment  of  April  25th 
was  stricken  out  dpon  the  order  of  plaintiff's 
counsel  to  the  clerk  of  the  court,  and  the  or- 
der of  Judge  Stanton  passed  thereon,  upon 
the  application  of  counsel  for  the  defendant 
By  these  orders  the  defendant  was  granted 
"leave  •  •  •  to  file  pleas  within  five 
days."  A  demurrer  Is  not  mentioned  In  the 
order  of  plaintiff's  counsel  or  the  order  of 
court,  but  the  consent  of  the  plaintiff  and  the 
leave  granted  by  the  court  were  expressly 
limited  to  the  filing  of  pleas.  In  the  case  of 
Baltimore  City  v.  Thomas,  115  Md.  212,  80 
Atl.  726,  Chief  Judge  Boyd,  speaking  for  this 
court,  said: 

"A  demurrer  may  in  a  sense  be  a  pleading, 
but  it  is  not  a  plea." 

Giving  the  terms  employed  their  ordinary 

meaning,  it  would  seem  clear  that  the  right 

granted  the  defendant  to  file  pleas   within 

five  days  did  not  Include  the  right  to  enter 

a  demurrer  to  the  declaration.  This  view  of 

the   orders   referred   to  Is   strengthened   by 

consideration    of    the    circumstances    under 

which  they  were  obtained.    Counsel  for  the 


Digitized  by 


Google 


Hd.) 


CORNBIiATT  v.  BLOCH 


139 


plalntUC  stated  that  Mr.  Wolf,  counsel  for 
the  defendant,  told  blm  that  he  had  prepared 
his  pleas,  but  had  forgotten  to  file  them,  and 
that  that  was  the  reason  why  he,  Mr.  Wolf, 
wanted  him  to  consent  to  the  Judgment  be- 
ing stricken  out,  while  Mr.  Wolf  stated: 

"I  was  attorney  for  Mr.  Comblatt,  and  had 
inadvertently  overlooked  the  matter.  My  atten- 
tion was  called  to  the  judgment  by  default,  aud 
on  May  10,  1917,  I  succeeded  in  having  plain- 
tiff's attorney  si^n  a  motion  which  I  prepared 
and  filed,  to  strike  out  said  judgment  by  de- 
fault, with  the  understanding  that  I  was  to 
file  pleas  and  affidavit  of  defense  on  behalf  of 
defendant  in  five  days  from  the  10th  day  of 
May,  1917." 

[2]  The  power  of  the  court,  in  striking  out 
a  judgment,  to  limit  the  defenses  to  be  in- 
terposed by  the  defendant  to  such  as  may  be 
presented  by  pleas,  la  well  established.  It 
is  said  in  2  Foe's  P.  &  P.  {  396: 

"The  court,  in  striking  out  a  judgment,  may 
impose  terms;  •  »  •  for  example,  tljat  the 
defendant  shall  not  plead  limitations." 

And  the  cases  of  Merrick  v.  B.  ft  O.  R.  B. 
Co.,  33  Md.  485.  Heaps  v.  Hoopes,  68  Md.  383, 
12  AtL  882,  Coulbourn  v.  Fleming,  78  Md. 
210,  27  AU.  1041,  and  Tyrrell  t.  Hilton,  92 
Md.  176,  48  Atl.  55,  furnish  Ulustrations  of 
the  exercise  of  this  power.  Section  315A 
of  the  Code  of  Public  Local  Laws,  art.  4,  ti- 
tle "City  of  Baltimore,"  as  enacted  by  Acts 
1914,  c.  107,  provides: 

"If  judgment  be  entered  against  any  defend- 
ant for  failure  to  appear  and  plead,  or  failure 
to  file  a  sufficient  plea,  affidavit  or  certificate  of 
counsel,  under  the  four  preceding  sections,  the 
court  in  which  such  judgment  has  been  rendered 
may,  upon  motion  filed  by  the  defendant  within 
thirty  days  after  entry  thereof,  strike  out  the 
same  and  reinstate  such  case  with  leave  to  such 
defendant  to  file  pleas  affidavit  and  certificate 
of  counsel,  or  amend  his  pleas,  affidavit  and 
certificate  of  counsel  already  tiled,  within  not 
exceeding  ten  days  thereafter,  whenever  the 
court  shall  be  of  the  opinion  that  the  interests 
of  justice  will  be  promoted  by  striking  out  such 
judgment  and  so  reinstating  such  case,  although 
sufficient  grounds  for  striking  out  such  judg- 
ment for  fraud,  deceit,  irregularities  or  sncn 
other  grounds  as  would  have  sufficed  before  the 
enactment  of  this  section  may  not  be  present : 
Provided,  however,  that  the  court  granting  such 
order  may  require  as  a  condition  thereto,  that 
the  defendant  give  bond  with  approved  security 
for  the  payment  of  any  judgment  finally  recov- 
ered against  him  in  such  case  in  such  penalty 
as  may  be  prescribed  by  the  court,  and  that  the 
defendant  pay  the  costs  so  far  incurred  in  said 
case,  or  any  other  conditions  which  the  court 
may  deem  proper." 

[3]  The  order  of  May  10th  was  passed  by 
Jodge  Stanton,  and  Judge  Heulsler  states  in 
bis  order  of  June  14tb  that  the  order  of  May 
14tb  extending  the  time  for  filing  pleas  was 
passed  by  the  court  "inadvertently  and  with- 
out knowledge"  of  the  terms  upon  which  the 
Judgment  of  April  25tb  was  stricken  out.  As 
the  defendant  bad  no  right  under  the  order 
of  May  10th  to  interpose  a  demurrer  to  the 
declaration,  and  as  the  order  extending  the 
time  to  file  pleas  was  passed  by  the  court 
without  knowledge  of  the  terms  Imposed  by 
the  order  of  May  10th,  we  think  the  order  of 
May  14tb  granting  such  extension  of  time  to 


file  pleas  was  properly  rescinded,  and  as  the 
defendant  had  failed  to  file  pleas  within  the 
time  allowed  by  the  order  of  May  10,  1917, 
the  plaintiff  was  entitled  to  a  judgment  by 
default 

[4]  Section  314  of  the  Rule  Day  Act,  now 
incorporated  in  the  Baltimore  city  charter, 
provides: 

"When  any  judgment  by  default  shall  be  en- 
tered under  any  of  the  preceding  sections,  the 
court  may  assess  the  damages  on  proof  there- 
of without  empanelling  a  jury  to  do  so,  unless 
the  defendant  shall  have  filed  a  motion  in  writ- 
ing before  the  entry  of  such  default  for  a  jury 
trial,  and  shall  have  stated  in  such  motion  how 
much  of  the  plaintiff's  demand  is  disputed,  and 
how  much  thereof,  if  any,  is  admitted  by  said 
defendant  to  be  due,  and  in  such  case  the  plain- 
tiff may  forthwith  have  judgment  entered  up 
for  the  amount  so  admitted,  as  provided  in  the 
preceding  section." 

And  section  315A,  above  referred  to,  fur- 
ther provides: 

"And  if  any  defendant  who  has  been  given 
leave  to  file  pleas,  affidavit  or  certificate,  or  to 
amend  those  already  filed,  under  this  section, 
shall  fail  to  file  a  sufficient  plea,  affidavit  or 
certificate  of  counsel,  or  to  amend  those  already 
filed  so  as  to  be  sufficient  within  the  time  so 
limited,  then  the  plaintiff  shall  be '  entitled  to 
final  entry  of  judgment  on  motion  therefor,  in 
the  same  manner  as  for  failure  to  file  a  suffi- 
cient plea,  affidavit  or  certificate  within  the  time 
originally  limited  under  the  preceding  sections." 

The  defendant  having  failed  to  file  a  mo- 
tion for  a  Jury  trial  in  accordance  with  the 
provisions  of  section  314,  the  court  was  au- 
thorized to  assess  the  damages  and  to  extcml 
the  Judgment  by  default. 

[S,  6]  If  the  contention  of  the  appellant 
that  the  court  had  no  right  under  the  twen- 
ty-eighth rule  of  court  to  consider  the  state- 
ments of  the  parties  or  their  counsel  in  refer- 
ence to  an  agreement  to  settle  the  case  re- 
fers to  the  action  of  the  court  on  the  mo- 
tion of  the  plaintiff  for  a  judgment  by  de- 
fault for  want  of  pleas,  it  is  disposed  of  by 
what  we  have  already  said  in  regard  to  the 
plaintiff's  right  to  a  Judgment  by  default  un- 
der the  terms  of  the  order  of  May  10th.  On 
the  other  hand,  If  it  relates  to  the  extension 
of  the  Judgment  by  default  by  the  court,  it 
would  seem  only  necessary  to  say  that  there 
is  no  bill  of  exceptions  in  the  case  containing 
the  evidence  upon  which  the  court  assessed 
the  damages,  or  an  exception  to  the  sufficien- 
cy of  that  evidence  or  to  the  admissibility  of 
any  part  of  it.  The  record  does  contain  a 
long  certificate  signed  by  the  court,  and 
among  other  things  therein  is  the  following 
statement: 

"That  on  the  26th  of  May,  1917,  the  attor- 
neys representing  both  the  plaintiff  and  the  de- 
fendant were  directed  to  appear  in  this  court 
and  to  argue  the  said  motion  of  the  plaintiff  of 
the  22d  day  of  May,  1917,  and  the  answer  there- 
to, and  on  the  26th  of  May,  1917,  at  the  hear- 
ing of  said  motion  (motion  of  plaintiff  for  judg- 
ment by  default)  and  answer,  the  attorney  for 
the  plaintiff  made  statements  regarding  an  al- 
leged agreement  made  by  said  plaintiff's  attor- 
npjr  and  the  defendant  in  settlement  of  the 
litigation,  whereupon  the  defendant's  attorney 
there  and  then  denied  that  such  an  agreement 
had  been  entered  into;    thereupon   this   court 
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ordered  and  directed  the  clerk  of  the  court  to 
summong  Wolf  Cornblatt  and  Harry  B.  Wolf 
to  testify  regarding  said  alleged  agreement,  to 
which  the  attorneys  for  the  defendant  objected, 
but  said  objection  was  overruled  by  this  Court, 
and  the  hearing  of  this  motion  was  thereupon 
continued  for  the  2d  day  of  June,  1917." 

The  certificate  of  court,  after  setting  out 
the  statement  of  Harry  B.  Wolf,  Esq.,  which 
we  have  already  quoted  above,  and  which 
was  made  before  the  court  on  June  2,  1917, 
contains  the  further  statement: 

"That  this  court  thereupon,  on  the  2d  of 
June.  1917,  ordered  the  attorneys  for  both 
plaintiff  and  defendant  to  file  an  'agreed  state- 
ment of  facts,"  and  further  ordered  that  the 
plaintiff  and  defendant  furnish  statements  un- 
der their  respective  affidavits  concerning  the 
contentions  raised  by  the  statements  made  by 

Slaintirs  attorney ;  that  the  attorneys  for  the 
efendant  objected  to  any  informal  inquiry  into 
the  merits  of  the  case  or  to  the  matter  i^eged 
in  said  motion,  but  the  court  overruled  said 
objection,  to  which  ruling  the  defendant's  attor- 
ney excepted." 

The  certificate  of  court  then  states  that  on 
the  14th  day  of  June,  1917,  the  court  passed 
an  order  rescinding  its  order  of  May  14, 1917, 
and  thereupon  extended  Judgment  for  the 
plaintiff  for  the  sum  of  $892.49,  with  costs  of 
suit,  and  ordered  defendant  to  pay  plalntUTs 
counsel  fee  of  $50,  and  ordered  the  plaintiff 
to  remit  the  sum  of  $492.49.  There  is  noth- 
ing in  this  certificate  of  the  court  to  indicate 
what  evidence  was  before  the  court  In  sup- 
port of  the  plalntlCTs  claim  for  $S80.90,  with 
Interest  from  February  5, 1917.  The  original 
judgment  of  April  25,  1917,  was  extended  by 
the  order  of  Judge  Heulsler,  who  stated 
therein  that  the  judgment  was  extended 
"upon  legal  and  satisfactory  proof  of  the  cor- 
rectness and  amount  of  the  claim  for  which 
the  suit  was  brought."  If  the  same  proof 
was  before  .the  court  when  It  passed  the  or- 
der of  June  14,  1917,  It  would  seem  that  any 
consideration  by  the  court  of  the  statements 
of  counsel  or  of  the  parties  in  reference  to 
an  agreement  to  settle  the  case  resulted  In 
a  benefit  to  the  defendant,  as  the  order  of 
that  date  required  the  plaintiff  to  file  a  re- 
mittitur of  $492.49.  The  judgment  by  default 
determined  the  plaintiff's  right  to  recover  In 
the  case,  and  there  Is  nothing  In  the  record 
to  show  that  the  damages  were  not  properly 
assessed  by  the  court  In  the  case  of  Nor- 
rls  V.  Wrenschall,  34  Md.  492,  Judge  Miller, 
speaking  for  the  court,  said: 

"The  power  of  the  court,  after  judgment  by 
default,  to  assess  the  damages  on  proof,  without 
impaneling  a  jury,  is  conferred  by  the  nintli 
section  of  the  Acts  of  lS(i4,  c.  6,  as  well  as 
by  Acts  of  1864,  c.  175.  The  amount  of  dam- 
ages thus  assessed  is  not  open  for  revision  in 
this  court  on  appeal  from  t^c  judgment,  when 
no  exception  on  that  ground  has  been  taken, 
unless  they  exceed,  as  they  do  not  in  this  case, 
the  amount  claimed  in  the  declaration." 

See,  also,  Horwlts  v.  Davis,  16  Md.  313. 

[7]  The  only  remaining  question  to  be  con- 
sidered Is  the  propriety  of  the  order  of  the 
court  requiring  the  defendant  to  pay  plain- 
tiff a  counsel  fee  of  $50,  assuming  that  the 
question  is  presented  by  the  present  appeal. 


Section  315  of  the  Baltimore  dty  charter 
(chapter  123  of  the  Acts  of  1898)  provides: 

"If  the  defendant  shall  dispute  the  whole  or 
any  part  of  the  plaintiff's  demand  in  any  action 
brought  under  the  provisions  of  the  three  fore- 
going sections,  and  upon  trial  of  the  case  the 
plaintiff  shall  recover  a  judgment  for  nny  nnr- 
tion  of  his  demand  so  disputed,  then  the  plain- 
tiff shall  be  allowed  in  addition  to  the  c(;sc» 
of  the  suit,  reasonable  counsel  fees,  to  be  fixed 
by  the  court,  said  fees  not  to  be  less  than 
twenty-five  dollars  nor  more  than  one  hundred 
dollars." 

In  the  case  of  Singer  v.  Fidelity  &  Deposit 
Go.,  96  Md.  221,  54  Afl.  63,  this  court  held 
that  a  counsel  fee  allowed  under  that  sectloa 
was  not  a  part  of  the  costs  In  the  case,  but 
that  It  was  so  far  "an  Incident  to  the  judg- 
ment"  In  the  case  that  when  the  judgment 
was  reversed  the  allowance  of  the  fee  should 
fall  with  It.  In  the  case  of  Hammond  v. 
American  Express  Co.,  107  Md.  295,  68  AtL. 
496,  Hie  declaration  was  demurred  to,  and 
the  demurrer  was  overruled,  and  the  defend- 
ants then  filed  four  pleas.  The  plaintiff  Join- 
ed Issue  on  the  first  and  second  pleas  and 
demurred  to  the  third  and  fourth  pleas.  The 
demurrer  was  sustained.  The  defendants 
then  withdrew  their  first  and  second  pleas, 
and  the  plaintiff  took  Judgment  against  them 
by  default  for  want  of  pleas,  and,  the  judg- 
ment having  been  extended,  the  defendants 
appealed.  The  court  below,  acting  under  the 
authority  conferred  by  the  section  we  have 
quoted,  allowed  plaintiff  a  counsel  fee  of  $50. 
In  disposing  of  that  feature  of  the  case  this 
court  said: 

"We  see  no  error  in  the  allowance  of  this  fee. 
No  issue  of  fact  was  made  up  and  heard  in  the 
case,  it  is  true,  but  the  real  controversy  be- 
tween the  parties  was  disposed  of  upon  the 
issue  of  law  made  by  the  demurrers  which  were 
argued  by  counsel  and  determined  by  the  court. 
The  fact  that  at  the  end  of  the  proceedings  the 
defendants  withdrew  their  pleas  and  allowed 
judgment  by  default  to  go  against  them  did  not 
deprive  the  case  of  its  controversional  character. 
The  defendants  disputed  the  plaintiff's  claim 
and  forced  its  counsel  to  try  the  issues  arising 
from  the  dispute,  it  is  not  material  that  the 
pleadings  resulted  in  issues  of  law  upon  which 
the  defendants  elected  to  make  their  final  stand 
in  the  court  below.  There  was  in  our  opinion, 
a  'trial  of  ihe  case'  within  the  meaning  of  the 
law." 

In  the  still  later  case  of  Mut  Life  Ins. 
Co.  V.  Murray,  111  Md.  600,  75  Atl.  348,  this 
court  held  that,  the  plaintiff  not  having  filed 
with  his  declaration  the  obligation  on  which 
the  defendant  was  Indebted,  be  was  not  en- 
titled to  a  counsel  fee  upon  recovering  a  Judg* 
ment  for  the  amount  claimed.  In  the  case  at 
bar  no  pleas  were  filed,  and  we  have  said 
that  under  the  terms  of  the  order  striking 
out  the  original  Judgment  the  defendant  had 
no  right  to  Interpose  a  demurrer,  but  the 
defendant  did  file  a  demurrer  to  the  declara- 
tion and  resisted  the  plaintiffs  motion  for  a 
Judgment  by  default  and  for  an  extension  of 
that  Judgment.  Affidavits  were  filed  by  the 
parties  and  counsel,  and  the  case  was  argued 
by  counsel,  and  we  think  upon  the  reason- 
ing of  the  case  of  Hammond  T.  American  Ex- 
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press  Co.,  supra,  there  was  a  "trial  of  tbe 
case"  within  the  meaning  of  the  section  of 
the  law  referred  to,  and  that  the  court  was 
authorized  to  allow  plaintiff  a  reasonable 
counsel  fee. 

It  follows  from  what  has  been  said  that 
the  order  of  the  court  below  overruling  the 
motion  of  the  defendant  to  strllse  out  the 
Judgment  of  June  14, 1917,  must  be  affirmed. 

Order  affirmed,  with  costs. 


KENDALL  LUMBEE  CO.  et  al.  v.  STATE, 
to  Use  of  SHAFFER.    (No.  T7.) 

(Court  of  Appeals  of  Maryland.    Jan.  16,  1919-) 

1.  Tbiai.  «=»252(11)—Instbuctions— Errone- 
ous Assumption  of  Fact. 

In  an  action  against  a  lumber  company  and 
its  subsidiary  railroad  for  death  of  the  lumber 
company's  employ^  on  the  railroad's  track,  a 
prayer  for  instructions,  based  on  the  erroneous 
assumption  that  deceased  was  an  employ^  at 
the  time  of  his  death,  the  accident  having  oc- 
curred after  deceased  had  finished  his  day's 
work,  was  properly  refused. 

2.  Trial  <S=»252(1),  253(6)  —  Instructions- 
Support  BY  Proof— Ignoring  Tkstimont. 

Prayers  for  instructions  which  ignored  the 
testimony  on  tho  various  questions  presented, 
and  were  not  sopported  by  the  proof,  were  prop- 
erly refused. 

3.  Trial  «=>252(11)-hInstbuctions— Ebbone- 
OC8  Htpothesis. 

In  an  action  against  a  lumber  company  and 
its  subsidiary  railroad  for  death  of  the  lumber 
company's  employe  on  the  railroad's  track, 
prayers  for  instructions,  based  on  the  errone- 
ous hjrpothesis  that  deceased  was  a  fellow  serv- 
ant with  tbe  engineer,  the  train  crew,  and  the 
superintendent  of  defendants,  at  tbe  time  of  tbe 
accident,  he  having  finished  his  day's  woi4e  at 
such  time,  were  properly  refused. 

4.  Railroads  €=>^— Injuries  on  Track- 
Negligence— Last  Clear  Chance. 

If  the  employ^  of  a  lumber  company  was 
using  a  hand  car  on  the  tracks  of  the  company 
and  its  subsidiary  railroad  by  the  inducement 
or  encouragement,  direct  or  indirect,  of  the  rail- 
road and  &e  lumber  company,  and  was  guilty 
of  neg^gence  and  wtmt  of  ordinary  care  in  the 
operation  of  the  hand  car,  either  in  having  no 
light  on  tbe  car,  or  in  failug  to  keep  a  lookout 
for  trains,  but,  in  spite  of  such  negligence,  the 
men  on  the  railroad's  engine  using  the  track, 
by  the  exercise  of  reasonable  and  ordinary  care, 
could  have  discovered  tbe  band  car  in  time  to 
bare  stopped  the  train  before  a  collision,  but 
did  not  do  so,  the  lumber  company  and  the 
railroad  company  were  liable  for  the  employe's 
death. 

5.  Railroads  4=9356(2) — ^Injuries  on  Track 
—Duty  to  One  Operating  Hand  Car. 

If  a  lumber  company  and  a  railroad  owned 
a  logging  railroad,  and  an  employe  of  the  lum- 
ber company  was  in  the  habit  of  using  the  rail- 
road to  go  ui  a  hand  car  to  and  from  his  work 
for  his  own  convenience,  and  such  use  of  the 
railroad  by  him  and  other  workmen  was  known 
to  the  lumber  company  or  its  superintendent, 
and  acquiesced  in  or  encouraged,  the  lumber 
company  and  the  railroad  were  bound  to  use 
ordinary  care  in  the  operation  of  trains  to 
avoid  injuring  the  employe  and  others  so  using 
the  railroad  with  due  care,  but,  if  the  lumber 
company  and  the  railroad  merely  permitted  tbe 
employe  to  use  the  road,  they  were  not  bound 
to  look  out  for  him,  but  were  bound,  if  they 
actually  saw  or  knew  the  employe  to  be  on  the 


tracks  or  likely  to  be  there,  to  use  due  care  to 
avoid  injuring  bim. 

6.  Master  and  Servant  i8=>88(7)— Fact  op 
Employment. 

The  employe  of  a  logging  company,  using 
a  hand  car  on  its  railroad  to  go  home  from  work 
after  working  hours,  was  not,  at  tbe  time  of  his 
death  in  collision  with  a  train,  an  employe  of 
the  logging  company  or  its  subsidiary  rauroad 
company. 

7.  Master  and  Servant  9=3416— Injuries  on 
Track— Dismissal  of  Petition  for  Co^-; 
PENSATioN— Defense.  .,.' 

Tbe  action  of  the  state  industrial  acciderit 
commission  in  dismissing  petition  and  claias 
for  compensation  for  death  of  the  employe  of 
a  lumber  company  after  working  hours  on  the 
track  of  the  company's  subsidiary  railroad,  on 
the  ground  that  the  employ^  was  not  such,  the 
accident  having  been  after  working  hours,  was 
no  defense  to  action  by  the  widow  against  the 
logging  company   and  railroad  for  his  death. 

8.  Appeal  and  Error  4=»337(2) — Necessity 
FOB  Final  Judgment. 

An  appeal  in  an  action  at  law  taken  before 
final  judgment  is  premature,  and  cannot  be 
maintained  in  the  Court  of  Appeals. 

9.  Appeal  and  Error  9=»337(2)— Entry  Be- 
fore Final  Judgment— Stipulation— Dib- 

MI88AL. 

Where  proper  order  for  an  appeal  was  enter- 
ed May  31st,  tnough  final  judgment  was  not  en- 
tered until  June  6th,  under  the  agreement  of 
the  parties  substantially  that  the  order  for  an 
appeal  should  be  treated  as  an  order  for  an  ap- 
peal from  the  judgment  of  June  6tb,  which  was 
within  the  statutory  period  for  an  appeal,  the 
appeal  will  not  be  dismissed  as  taken  before  a 
final  judgment  was  entered. 

Appeal  from  Circuit  Court,  Allegany 
County;    Robert  R.  Henderson,  Judge. 

"To  be   offlelally  reported." 

Action  by  the  State  of  Maryland,  for  the 
use  of  Hannah  E.  Shaffer,  against  the  Ken- 
dall Lumber  Company  and  the  Preston  Rail- 
road Company.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.     Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, BURKE,  THOMAS,  PATTISON,  UR- 
NDRi,  STOCKBRIDGE,  and  CONSTABLE, 
JJ. 

Gilmor  S.  Hamill,  of  Oakland,  and  George 
A.  Pearre,  of  Cumberland,  for  appellants. 
E.  R.  Jones,  of  Oakland,  and  Albert  A.  Doub, 
of  Cumberland  (Frederick  A,  Thayer,  of 
Oakland,  on  the  brief),  for  appellee. 

BRISCOE,  J.  This  Is  an  action  brought  in 
the  circuit  court  for  Garrett  county.  In  the 
name  of  the  state,  for  the  use  of  the  widow 
of  Michael  W.  Shaffer,  against  the  defend- 
ants, to  recover  damages  for  his  death,  caus- 
ed by  the  alleged  negligence  of  the  defend- 
ants. The  case  was  removed  to  the  circuit 
court  for  Allegany  county,  where,  after  trial, 
a  verdict  was  rendered  by  a  jury  in  favor  of 
the  plaintiff  for  the  sum  of  $3,600.  From 
the  Judgment  on  this  verdict  the  defendants 
have  appealed. 

The  particular  maimer  In  which  the  death 
of  the  husband  of  the  equitable  plaintiff,  as 
charged  In  the  declaration,  was  caused  and 
occurred,  Is  that  the  defendants,  while  op- 
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eratlog  and  running  a  certain  engine  and 
cars  upon  its  tracks,  "negligently  and  reck- 
lessly forced,  ran,  and  drove  said  engine 
and  cars  upon,  orer,  and  against  tbe  said 
Shaffer,"  so  as  to  cause  his  death  while 
driving  a  hand  car  on  the  track  of  the  de- 
fendants' railroad  and  w-hile  using  due  care 
and  caution  on  bis  i)art. 

The  defendant  the  Kendall  Lumber  Com- 
pany operates  a  large  lumber  business  and 
lumber  plant  at  Crellin,  about  four  miles 
southwest  of  Oakland,  Garrett  county,  and 
in  connection  with  this  plant  they  own  and 
operate  a  railroad  known  as  the  Preston 
Bailroad  Company,  one  of  the  defendants  in 
the  case,  which  extends  from  Shaffer,  W. 
Va.,  to  Hutton,  Md.,  a  distance  of  about 
35  miles.  The  railroad  is  used  for  the  pur- 
pose of  hauling  logs  and  lumber  and  not 
for  passengers,  and  the  trains  are  known 
as  logging  trains.  The  train  makes  two 
round  trips  each  day  from  Shaffer  to  Crel- 
lin, with  no  definite  schedule,  except  one 
round  trip  in  the  morning  and  another  in 
the  afternoon  of  the  same  day. 

The  husband  of  tbe  equitable  plaintiff  was 
an  employ^  of  the  Kendall  Lumber  Com- 
pany, and  was  at  work  at  the  mill  at  Crellin 
until  6  o'clock  of  the  afternoon  of  the  acci- 
dent. On  the  30th  of  November,  1915,  the 
husband  of  the  equitable  plaintiff  and  five 
other  employes  of  the  Lumber  Company, 
after  stopping  their  work  at  the  mill,  put 
their  hand  car  on  the  track  at  Crellin  and 
started  for  their  homes.  Two  of  the  men 
left  tbe  hand  car  at  their  homes  near  the 
railroad,  about  one  mile  from  Crellin,  but 
the  other  four  proceeded  south  on  the  car 
to  their  homes,  and  when  they  had  traveled 
a  distance  of  about  three  miles  from  Crellin, 
and  were  within  about  a  half  mile  of  Nich- 
olsons Crossing,  the  hand  car  was  run  into 
by  one  of  the  defendants'  engines  and  log 
loader,  a  special  train  coming  down  from 
Shaffer,  W.  Va.,  to  Crellin,  and  the  plain- 
tiff's husband  and  biS'  son,  James,  were 
killed. 

Tbe  theory  of  the  appellants'  case  is  that 
the  death  of  the  plaintiff's  husband  was 
caused  by  the  negligence  of  the  defendants, 
first,  in  operating  the  cars  upon  its  tracks 
at  night  without  a  headlight,  and  without 
using  due  care  in  keeping  a  lookout,  when 
they  had  reason  to  expect  the  hand  car  with 
persons  on  it  on  the  track  at  the  time  and 
at  the  place  of  the  accident;  second,  be- 
cause of  the  alleged  negligence  of  the  de- 
fendants in  running  a  special  train  upon  its 
tracks  at  night  without '  notice  to  those  us- 
ing the  hand  car  of  the  approach  of  the  en- 
gine and  log  loader  which  caused  bis  death ; 
and,  third,  that  the  use  of  the  defendants' 
track  by  the  employes  of  the  defendants 
was  not  only  known  to  them,  but  was  di- 
rectly induced  and  encouraged  by  them,  and 
with  this  knowledge  the  defendants  were 
bound  to  use  ordinary  care  and  diligence  in 


the  operation  of  their  trains  on  fbeir  road 
to  avoid  injuring  the  men  upon  the  band  car 
while  using  the  railroad  with  due  care  on 
their  part. 

The  defense  relied  upon  to  defeat  the  ac- 
tion, as  indicated  by  the  defendants'  brief, 
is:  First  That  the  decedent,  Michael  Shaf- 
fer, was  a  mere  licensee,  who  accepted  tbe 
permissive  privilege  of  running  bis  band  car 
on  the  tracks  of  the  defendants'  railroad  sub- 
ject to  the  concomitant  perils  thereof,  one 
of  which  was  tbe  danger  of  collision  with 
the  logging  engine  and  train  somewhere 
along  the  tracks  of  the  defendants'  rail- 
road. Second.  That  the  decedent  was  an  em- 
ployg  of  the  defendant  company,  using  a 
hand  car  on  defendants'  railroad  tracks 
with  acquiescence  and  consent  of  the  de- 
fendants or  their  agents,  because  he  was 
an  employ^:  (a)  That  when  injured  he  was 
engaged  in  doing  something  which  was  in- 
cidental to  his  employment,  and  was  injured 
by  the  negligence  of  his  coemploy6s,  which 
would  relieve  the  defendants  of  liability; 
(b)  that  being  thus  an  employ^,  and  knowing 
the  familiar  and  obvious  danger  of  running 
the  hand  car  on  the  defendants'  tracks,  on 
which  he  knew  be  was  likely  to  meet  en- 
gines or  trains  at  any  time,  he  assumed  tbe 
risk  of  such  a  danger.  Third.  Bven  if  the 
first  two  defenses  made  are  not  a  bar  to  this 
suit,  it  8e(Hns  manifest  that  the  death  of  the 
decedent  was  due  to  his  own  negligence,  and 
that  the  defendants  are  not  therefore  liable. 

The  record  contains  seven  exceptions  re- 
served by  the  defendants  in  the  course  of  the 
trial.  Six  of  these  relate  to  the  admissibil- 
ity of  testimony,  and  the  seventh  to  the  rul- 
ing of  the  court  upon  the  prayers. 

The  plaintiff's  first  prayer,  as  modified, 
and  the  second  and  third  prayers  were 
granted.  The  defendants  presented  fourteen 
prayers,  and  of  these  the  first,  second,  third, 
fourth,  fifth,  sixth,  eighth,  ninth,  twelfth, 
thirteenth,  and  fourteenth  were  rejected. 
The  seventh,  tenth,  and  eleventh  prayers 
were  granted  as  modified.  The  court  gave 
two  instructions  of  its  own  motion  in  addi- 
tion to  those  granted  on  behalf  of  the  plain- 
tiff and  the  defendants.  The  action  of  the 
court  in  its  rulings  upon  tbe  prayers  and  in 
overruling  a  special  exception  to  the  modi- 
fication of  the  defendants'  seventh,  tenth, 
and  eleventh  prayers  fprm  the  basis  of  the 
seventh  exception. 

We  find  no  error  in  the  rulings  of  the 
court  upon  the  testimony  set  out  in  the  six 
bills  of  exception.  No  errors  in  these  rul- 
ings are  suggested  in  the  appellants'  brief, 
and  none  were  relied  upon  in  the  argument 
of  the  case.  They  are  not  discussed  in  the 
defendants'  brief,  and  we  need  only  say  tliat 
they  have  been  examined  by  us,  and  we  find 
no  reversible  error  in  any  of  them. 

This  brings  us  to  a  consideration  of  the 
rulings  upon  the  prayers  which  are  embrac- 
ed in  the  seventh  exception.    The  three  pray- 
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era  gnmtect  at  the  Instance  of  the  plaintiff 
and  the  three  on  the  part  of  the  defend- 
ants, with  the  two  instructions  from  the 
court,  we  think  were  proper  Instructions  and 
correctly  stated  the  law  applicable  to  and 
controlling  the  case. 

The  defendants'  first  prayer  was  a  demur- 
rer to  the  evidence,  and,  under  the  facts  dis- 
closed by  the  record,  could  not  have  been 
granted. 

[1]  The  defendants'  second  prayer  was 
based  upon  the  erroneous  assumption  that 
the  deceased  was  an  employ^  of  the  defend- 
ant company  at  the  time  of  his  death.  The 
proof  in  the  case  on  both  sides  shows,  at  the 
time  of  the  accident  and  when  it  occurred, 
be  had  finished  his  day's  work,  and  was  on 
the  hand  car,  some  distance  from  his  place 
of  employment,  and  on  his  way  to  his  home. 
The  prayer,  therefore,  under  the  authorities, 
was  properly  refused.  B.  It  O.  R.  Co.  v. 
State  use  of  Trainer,  33  Md.  542 ;  State  use 
of  Abell  T.  W.  Md.  R.  Co.,  63  Md.  433. 

[J]  The  defendants'  third,  fourth,  fifth, 
sixth,  eighth,  ninth,  and  twelfth  prayers 
were  proi>erly  refused  because  they  ignored 
the  testimony  upon  the  various  questions  pre- 
sented, and  were  not  supported  by  the  proof. 

[3]  The  thirteenth  and  fourteenth  prayers 
were  erroneous  t>ecause  they  were  based  up- 
on the  hypothesis  that  the  deceased  was  a 
fellow  servant  with  the  engineer,  the  train 
crew,  and  the  superintendent  of  the  defend- 
ants at  the  time  of  the  accident.  What  we 
said  in  passing  upon  the  second  prayer  ap- 
plies here,  and  for  the  reasons  there  stated 
these  prayers  were  clearly  erroneous. 

l%ete  was  no  error  in  overruling  the  spe- 
cial exceptions  to  the  modification  of  the 
defendants'  seventh,  tenth,  and  eleventh 
prayers,  and  the. rulings  thereon  were  cor- 
rect. 

'lli^  propositions  of  law  applicable  to  the 
facts  of  this  case  are  well  settled  by  many 
well-considered  cases.  They  were  properly 
and  correctly  stated  in  the  granted  prayers 
and  in  the  two  instructions  of  the  court,  as 
will  be  seen  1^  reference  to  some  of  the 
leading  cases  upon  this  subject.  N.  C.  R.  R. 
Co.  V.  State  use  of  Price,  29  Md.  420,  96  Am. 
Dec.  545 ;  B.  &  O.  R.  R.  Co.  v.  State  use  of 
Tratnor,  33  Md.  542;  State  use  of  Abell  v. 
W.  Md.  Ry.  Co.,  63  Md.  433;  Kann  &  Co. 
V.  Meyer,  88  Md.  540,  41  Atl.  1065;  Benson 
r.  Balto.  Traction  Co.,  T7  Md.  635,  26  Atl. 
973,  20  L.  R.  A.  714.  39  Am.  St.  Rep.  436; 
Miller  V.  W.  Md.  Ry.  Co.,  105  Md.  30,  65  AU. 
635;  Rosenkovitz  t.  U.  Rys.  Ca,  108  Md. 
306,  70  Atl.  108. 

The  question  of  negligence  and  contribu- 
tory negligence,  and  the  other  questions 
bearing  upon  the  case,  were  properly  sub- 
mitted to  the  Jury  by  the  granted  prayers. 

[4]  By  the  first  prayer,  by  the  court,  the 
Jury  was  Instructed  that  if  they  find  from 
the  evidence  that  the  deceased,  Michael  Shaf- 


fer, and  his  companions,  were  using  the 
hand  ear  on  defendants'  tracks  by  the  Induce- 
ment or  encouragement,  direct  or  indirect, 
of  the  defendants,  and  were  guilty  of  negli- 
gence and  want  of  ordinary  care  in  the  oper- 
ation of  the  hand  car,  either  in  having  no 
light  on  said  hand  car,  or  in  falling  to  keep 
a  lookout  for  trains,  if  .the  Jury  find  either 
or  both'  of  these  acts  to  be  negligence,  yet 
if  they  shall  further  find  that  in  spite  of  the 
negligence  of  the  men  on  the  hand  car,  If  the 
Jury  find  such  negligence,  the  men  on  the 
engine  could,  by  the  exercise  of  reasonable 
and  ordinary  care  on  their  part,  have  discov- 
ered the  hand  car  on  the  track  in  time  to 
have  stopped  their  train  before  the  collision, 
but  did  not  do  so,  then  their  verdict  must 
be  for  the  plaintiff. 

[6]  By  the  second  prayer  of  the  court  the 
Jury  were  told  that  If  they  shall  find  from 
the  evidence  that  defendants  owned  a  logging 
railroad  in  Tucker  county,  W.  Va.,  and  Gar- 
rett county,  Md.,  upon  which  they  carried  on 
lumbering'  operations  by  transporting  logs 
and  other  freight  from  the  woods  In  West 
Virginia  to  the  mill  at  Crellin,  and  shall  fur- 
ther find  that  Michael  Shaffer  worked  at  the 
defendants'  mills  at  Crellin,  and  was  in  the 
tiabit  of  using  the  defendants'  railroad  for 
his  own  convenience  for  the  purpose  of  going 
In  a  hand  car  to  and  from  his  work,  and 
that  such  use  of  the  railroad  by  him  and 
other  workmen  was  known  to  the  defendant 
or  its  superintendent,  and  acquiesced  in  or 
directly  or  indirectly  induced  or  encouraged 
by  them,  then  the  defendants  were  bound  to 
use  ordinary  care  and  diligence  in  the  opera- 
tion of  their  trains  on  said  road  so  as  to 
avoid  injuring  the  said  Shaffer  and  others 
while  so  using  the  railroad  with  due  care  on 
their  part;  but  if  the  Jury  shall  find  from 
the  evidence  that  the  defendants  did  nothing 
more  than  merely  permit  the  said  Shaffer 
and  other  workmen  to  use  the  railroad,  then 
the  defendants  were  not  bound  to  look  out 
for  the  said  workmen  or  to  anticipate  their 
t>elng  on  the  track,  but  even  in  this  case 
the  defendants  and  their  agents  were  bound, 
if  they  actually  saw  or  knew  the  workmen 
to  be  on  the  tracks  or  to  be  likely  from  their 
previous  habits  of  action  to  be  there,  to 
use  due  care  or  diligence  to  avoid  injuring 
them. 

[I,  7]  The  demurrer  to  the  defendants'  sec- 
ond plea  was  properly  sustained.  The 
plaintiff's  husband  was  not,  at  the  time  of 
his  death,  an  employ^  of  the.  defendants.  In 
the  course  of  his  employment,  but,  according 
to  the  proof,  he  was  on  his  way  home  from 
work  at  the  time  of  the  accident  which  caus- 
ed his  death.  The  action  of  the  State  In- 
dustrial Accident  Commission  in  so  holding 
and  dismissing  a  petition  and  claim  for  com- 
pensation for  his  death  under  the  State  Com- 
pensation Law  (Laws  1914,  c.  800)  was  no 
defense  to  this  action.    Shaffer  v.  Kendall 
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Lumber  Company,  Md.  Workmen's  Compen- 
sation Cases,  vol.  1,  p.  277. 

We  think,  on  the  wliole  case,  the  court 
was  right,  both  upon  the  law  and  the  facts 
of  the  present  case,  In  its  rulings  upon  the 
prayers  set  out  in  the  record,  and  in  granting 
its  own  two  instructions  to  the  Jury.  These 
prayers  stated  and  presented  the  law  as  fa- 
vorably to  the  appellants  as  they  had  a  right 
to  require,  and  we  And  no  reason  tor  dis- 
turbing the  verdict  of  the  jury. 

We  come  now  to  the  motion  to  dismiss  the 
appeal,  and  that  is  based  upon  the  ground 
that  the  appeal  was  taken  before  a  final 
judgment  was  entered  in  the  case. 

[8]  It  Is  well  settled,  by  numerous  deci- 
sions of  this  court,  and  supported  by  a  long 
line  of  cases  upon  the  subject,  that  an  ap- 
peal In  an  action  at  law  which  is  taken  !»- 
fore  final  judgment  Is  premature  and  can- 
not be  maintained  in  this  court  Hayman  v. 
Lambden,  97  Md.  33,  54  Atl.  962;  Glttlngs 
V.  State,  33  Md.  458;  People's  v.  Ault,  117 
Md.  6.37,  84  Atl.  60;  Md.  Del.  &  Va.  Ry.  Co. 
V.  Johnson,  129.  Md.  414,  99  Atl.  600;  Ely 
v.  Springfield  Hospital,  No.  41,  Jan'y.  Dock- 
et, 1916  (no  written  opinion). 

[9]  While  the  docket  entries  show  that  the 
order  for  an  appeal  was  entered  on  May  31, 
1917,  and  the  final  judgment  on  the  6th  of 
June,  1917,  we  do  not  think  that  under  the 
agreement,  which  will  be  set  out,  and  the 
subsequent  proceedings  in  the  case  that  ap- 
pear from  the  docket  raitrles,  that  this  case 
falls  within  the  rule  established  by  the  cases 
just  cited,  and  that  we  are  required  to  dis- 
miss this  appeal. 

It  Is  apparent  from  the  record  that  the 
attorneys  on  both  sides  treated  the  appeal 
of  the  31st  of  May,  1917.  as  a  valid  appeal, 
and  as  applicable  to  the  judgment  entered  on 
the  6th  of  June,  and  their  agreement  of  the 
25th  of  June,  1917,  so  stipulates  as  to  the 
judgments  In  both  Nos.  136  and  137,  of  the 
April  term,  1917,  of  the  circuit  court  for  Al- 
legany county.    The  agreement  is  as  follows: 

"State,  use  of  Ethel  Shaffer  et  al.,  v.  Kendall 

Lumber    Company    et   al.      No.    137    Trials. 

April  Term,  1917.     In  the  Circuit  Court  for 

Allegany  County. 

"Whereas,  a  verdict  has  been  rendered  and 
judgment  entered  in  favor  of  the  plaintifE  in  the 
above  cause,  as  well  as  in  the  case  of  State, 
use  of  Hannah  E.  Shaffer,  vs.  Kendall  Lumber 
Company  et  al..  No.  136  trials,  April  term,  1917, 
in  the  circuit  court  for  Allegany  county,  and 
the  legal  questions  and  all  the  facts  affecting 
such  legal  questions  are  the  same  in  both  cases, 
and  the  defendants  are  the  same  in  both  cases ; 
and  whereas,  the  defendant  has  entered  an  ap- 
peal in  each  case,  and  it  is  the  desire  to  avoid 
the  expense  of  two  records  for  the  Court  of 


Appeals:  Now,  therefore,  in  consideration  of 
the  premises,  it  is  hereby  agreed  between  the 
parties  to  the  above  cause,  through  their  respec- 
tive attorneys,  that  if  the  defendant  in  the  case 
of  State,  use  of  Hannah  E.  Shaffer,  vs.  Kendall 
Lumber  Company  et  al.,  No.  136  trials,  April 
term,  1917,  shall  prosecute  its  appeal  in  said 
case  to  the  Court  of  Appeals,  then  and  in  that 
event  it  shail  not  be  necessary  to  transmit  the 
record  in  the  above  cause  to  the  Court  of  Ap- 
peals, but  the  judgment  in  the  above  cause 
shall  abide  by  and  be  determined  by  the  deci- 
sion of  the  Court  of  Appeals  in  the  said  caune 
No.  136  trials,  April  term,  -1917,  in  the  circuit 
court  for  Allegany  county;  that  is  to  say, 
that  if  the  Court  of  Appeals  affirms  the  judg- 
ment In  the  said  cause  No.  136  trials,  April 
term,  1917,  or  reverses  or  modifies  the  judg- 
ment in  said  cause,  then  the  same  action  shall 
be  entered  by  circuit  court  for  Allegany  county 
in  the  above  cause,  and  the  circuit  court  for 
Allegany  county  shall  let  stand,  reverse,  or  mod- 
ify the  judgment  in  the  above  cause  to  make 
the  same  conform  to  the  procedendo  that  may 
be  issued  by  the  Court  of  Appeals  in  the  case 
of  the  State,  use  of  Hannah  E.  Shaffer,  vs. 
Kendall  Lumber  Company  ot  al.,  No.  130  trials, 
April  term,  1917;  the  purpose  of  this  agree- 
ment being  to  save  and  avoid  the  labor  and 
expense  of  prosecuting  the  appeal  in  more  than 
one  case  uiM>n  the  same  facts  and  questions  in- 
volved. It  is  further  agreed  and  understood  be- 
tween thei  parties  hereto  that  such  entry  shall 
be  made  by  the  circuit  court  for  Allegany  coun- 
ty in  No.  137  trials,  April  term,  1917,  as  tho 
action,  if  any,  of  the  Court  of  Appeals  in  No. 
136  trials,  April  term,  1917,  upon  appeal,  shall 
determine  necessary  to  carry  out  this  agreement. 
"Rzecuted  in  triplicate  this  25th  day  of  June^ 
in  the  year  nineteen  hundred  and  fourteen. 

"Albert  A.  Doub, 

"Ernest  Ray  Jones, 

"Fred  A.  Thayer, 

"Attorneys  for  Plaintiffs. 

"Geo.  A.  Pearre,  and 

"Gilmor  S.  Hamill, 

"Attorneys  for  Defendants." 

Besides  this,  subsequent  to  the  judgment 
and  the  agreement  an  appeal  bond  was  filed 
and  approved,  the  effect  and  operation  of 
which  was  to  stay  the  judgment  appealed 
from,  and  which  shows  that  the  appellants 
treated  the  order  for  an  appeal  as  applicable 
to  the  judgment.  Here  we  ftave  the  entry  of 
a  proper  order  for  an  appeal,  a  valid  judg- 
ment, and  an  agreement  of  the  parties,  in 
substance,  that  the  order  for  an  appeal  should 
be  treated  as  an  order  for  an  appeal  from 
the  Judgment  of  the  6th  of  June.  1917,  and 
this  was  within  the  statutory  period  for  an 
appeal.  To  dismiss  on  appeal  under  such 
facts  would  work  a  great  hardship,  and  also 
inequitable  consequences,  amounting  to  a 
practical  denial  of  justice.  We  are  not  will- 
ing to  stretch  the  rule  here  relied  upon  to 
accomplish  such  results.  We  shall  therefore 
overrule  the  motion  to  dismiss.  For  the  rea- 
sons stated,  however,  the  judgment  rnyst  be 
affirmed. 

Judgment  affirmed,  with  costs. 
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IiAKB  T.  BENNETT  et  al.    (No.  5125.) 

(Supreme  Court  ot  Rhode  Island.    March  28, 
1918.) 

Masteb  and  'Sebvant  ^=9316(1)— "Independ- 
ent Contbactob"— Moving  Boilek. 
One  contracting  to  move  a  boiler  from  one 
place  to  another,  where  no  instructions  were 
Siven  as  to  the  route  or  manner  of  getting  it 
there,  waa  an  independent  contractor,  ipr  whose 
Diligence  the  owner  of  the  boiler  waa  not 
Uable. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  IHrst  and  Second  Series,  Independ- 
ent Contractor.] 

Exceptions  from  Superior  Court,  Newport 
County;    John  W.   Sweeney,  Judge. 

Action  by  Robert  B.  Lake  against  George 
E.  Bennett,  Jr.,  and  the  Barker  Artesian 
Well  Company,  a  corporation.  Verdict  for 
plaintiff  and  defendants  bring  exceptions. 
Exceptions  sustained. 

RheflBeld  &  Harvey,  of  Newport,  for  plain- 
tiff. Comstock  &  Canning,  of  Providence 
(Patrick  P.  Curran,  of  Providence,  of  coun- 
sel), for  defendants. 

VINCENT,  J.  This  Is  an  action  on  the 
case  for  negligence  brought  by  Robert  B. 
Lake  against  George  L.  Bennett  and  tbe 
Barker  Artesian  Well  C!ompany,  a  corpora- 
Uon. 

The  Well  Company  was  the  owner  of  a 
steam  boiler  which  was  located  at  WestiMrt 
Harbor,  Mass.,  and,  desiring  to  have  the 
same  transported  to  its  plant  in  Providence, 
entered  into  a  contract  with  the  defendant 
Bennett  to  convey  it  from  one  point  to  the 
other.-  Bennett  was  engaged  in  carrying  on 
a  general  trucking  business  in  Fall  River, 
Mass.  The  boiler  rested  on  a  four-wheel 
truck,  and  in  that  situation  Bennett  at- 
tempted to  haul  it  over  the  road,  sending  an 
employ^  named  Moran  to  do  the  job. .  Dur- 
ing the  trip  to  Providence  one  of  the  front 
wheels  of  the  truck  became  broken.  This 
occurred  on  Crandall's  Road,  so  called,  in 
the  town  of  Tiverton,  in  the  afternoon  and 
at  a  point  a  short  distance  from  a  bend  in 
the  road.  The  truck  and  boiler  were  on  the 
right-hand  side  of  the  highway,  and,  as  dark- 
ness was  approaching,  Moran  placed  a  light- 
ed lantern  on  tbe  boiler  and  left  It  there. 
Tbe  following  morning,  October  14,  1914,  the 
plaintiff,  a  rural  mail  carrier  who  employed 
a  horse  and  wagon  in  covering  his  route,  in 
coming  around  the  bend  in  the  road  alleges 
that  his  horse  became  so  frightened  through 
the  presence  of  the  boiler  in  the  highway 
that  he  shied  and  threw  the  plaintiff  to  the 
ground.  Injuring  him  and  damaging  the 
wagon. 

Tbe  plaintiff's  declaration  is  in  nine 
counts.  The  first,  fourth,  and  seventh  counts 
allege  a  joint  hauling  and  leaving  of  the 
boiler.  The  second,  fifth,  and  eighth  counts 
allege  that  Bennett,  as  tbe  agent  of  tbe  Well 


Company,  was  hauling  the  boiler,  and  left 
it  In  the  road  by  Its  direction.  The  third, 
sixth,  and  ninth  counts  allege  that  Bennett 
was  doing  the  hauling  as  an  independent 
contractor,  and  left  the  boiler  in  the  road 
with  the  knowledge  and  consent  of  the  Well 
Company. 

It  is  claimed  by  the  Well  Company  that 
the  trial  court  should  have  granted  its  mo- 
tion to  direct  a  verdict  in  its  favor  on  the 
ground  that  Bennett  was  an  independent 
contractor  for  whose  negligence  or  the  neg- 
ligence of  whose  employe  the  Well  Company 
would  not  be  liable.  An  Independent  con- 
tractor, as  defined  by  many  courts,  is  one 
who,  exercising  an  independent  employment, 
contracts  to  do  a  piece  of  work  according  to 
his  own  methods,  and  without  being  subject 
to  the  control  of  his  employer  except  as  to 
the  result  of  his  work.  Relsman  v.  Public 
Service  Corporation,  82  N.  J.  Law,  464,  81 
Atl.  838,  38  L.  R.  A.  (N.  S.)  922 ;  McCarthy 
V.  Second  Parish  of  Portland,  71  Me.  318, 
36  Am.  Rep.  320;  Boyd  v.  Chicago  &  North 
Western  Ry.  Co.,  217  111.  332,  75  N.  E.  496, 
108  Am.  St.  Rep.  253;  Bennett  v.  Truebody, 
66  Cal.  509,  6  Pac.  329,  56  Am.  Rep.  117; 
Good  v.  Johnson,  38  Colo.  440,  88  Pac.  439, 
8  L.  R.  A.  (N.  S.)  896;  Powell  v.  Construc- 
tion Co.,  88  Tenn.  692,  13  S.  W.  691,  17  Am. 
St.  Rep.  926;  Norfolk  &  Western  Ry.  Co.  v. 
Stevens,  97  Va.  631,  34  S.  E.  525,  46  L.  R.  A. 
367. 

In  the  case  at  bar  there  is  no  evidence 
that  the  route  over  which  the  boiler  was  to 
be  carried  to  its  destination  by  Bennett  or 
the  means  or  method  by  which  such  trans- 
portation was  to  be  effected  either  entered 
into  the  contract  or  was  in  any  way '  sug- 
gested by  the  Well  Ompany.  The  contract 
between  the  Well  Company  and  Bennett,  so 
far  as  it  appears,  was  simply  that  the  lat- 
ter shonld  transport  the  boiler  and  deliver 
it  at  the  place  designated  in  Providence. 
The  uncontradicted  testimony  of  Bennett  is 
to  tbe  effect  that  he  made  a  contract  to  con- 
vey the  boiler  from  Westport  Harbor  to 
Providence,  and  that  he  received  no  instruc- 
tions from  the  Well  C<»npany  as  to  the  meth- 
od which  he  should  employ  in  so  doing.  It 
may  be  further  said  that  there  is  no  testi- 
mony that  the  Well  Company  was  aware 
that  the  boiler  was  in  transit  on  the  day 
preceding  the  accident  to  the  plaintiff.  The 
first  information  given  to  the  Well  Company 
appears  to  have  been  the  telephone  message, 
two  days  after  the  accident  occurred,  to  the 
effect  that  the  truck  had  broken  down  and 
with  the  boiler  had  been  left  In  the  roadway. 
We  think  that  Bennett  clearly  comes  with- 
in the  well-established  definition  of  an  in- 
dependent contractor,  and  that  the  motion 
for  the  direction  of  a  verdict  for  the  Well 
Company  should  have  been  granted.  In  view 
of  this  conclusion  we  cannot  see  how  the  dis- 
cussion of  the  questions  raised  by  the  de- 
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murrers  to  the  declaration  would  serve  any 
useful  purpose  and  we  shall  not  enter  up- 
on it. 

We  think  that  Justice  requires  that  the 
defendant  Bennett  should  have  an  oppor- 
tunity to  present  bis  case  to  the  considera- 
tion of  another  jury,  free  from  the  questions 
which  have  now  been  eliminated,  and  which 
may  bare  served,  both  in  the  presentation 
of  the  case,  as  well  as  in  the  charge  of  the 
court  relating  thereto,  to  confuse  the  minds 
of  the  jury  and  perhaps  lead  them  to  a  con- 
clusion as  to  this  defendant's  liability  which 
they  might  not  otherwise  have  reached. 

The  third  exception  of  the  defendant  the 
Barker  Artesian  Well  Company  is  sustain- 
ed. The  third  exception  of  the  defendant 
George  E.  Bennett,  Jr.,  is  sustained.  The 
plaintiff  may  appear  before  this  court  on 
April  3,  1918,  if  he  shall  see  fit  and  show 
cause,  if  any  he  has,  why  this  case  should 
not  be  remitted  to  the  superior  court,  with 
direction  to  enter  Judgment  for  the  defend- 
ant the.  Barker  Artesian  Well  Company. 


BHODE   ISLAND  HOSPITAL  TKUST  CO. 
V.  BENEDICT  et  aL     (No,  412.) 

(Supreme  Court  of  Rhode  Island.     March  22, 

1918.) 

1.  Chabities   «=»10—Tbc8t—Pdbpo8b— Erec- 
tion OF  "Monument." 

Where  testator  gave  $75,000  in  trust,  to  be 
expended  in  the  erection  of  a  monument  dedicat- 
ed to  and  illustrating  music,  to  be  designed  and 
executed  so  as  at  once  to  instruct  and  adorn, 
the  word  "monument"  in  the  will  was  used  by 
testator  in  a  sense  broader  and  more  compre- 
hensive than  the  conventional  commemorative 
monument  to  persons  dead,  as  soldiers  and  sail- 
ors, or  testator. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Monu- 
ment.] 

2.  CHABniEs  <S=31— Chabitable  Bequests- 
Policy  OF  Law. 

It  has  always  been  the  policy  of  the  law  to 
opbold  charitable  bequests,  and  to  give  effect 
to  them  whenever  possible. 

8.  Chabities  9=>12— Edccationai,  Pubpobes. 
Testator's  gift  in  trust  for  the  erection  of 
a  monument,  in  a  public  park,  to  illustrate  mu- 
sic, and  to  be  designed  and  executed  so  as  to 
instruct  and  adorn,  was  for*  educational  pur- 
poses, in  so  far  as  it  might  stimulate  an  in- 
terest in  music,  further  a  desire  for  its  better 
understanding,  and  lead  the  people  to  share  in 
its  refining  influences. 

4.  Charities  ®=>14  —  Monument  Illustra- 
TivE  OP  Music— Gift  to  a  Public  Charity 
— "Chabitablb  Use." 
Testator's  gift  in  trust  for  the  erection,  in 
a  public  park,  of  a  monument  dedicated  to  and 
illustrative  of  music,  to  be  designed  and  execut- 
ed so  as  at  once  to  instruct  and  adorn,  was  a 
gift  to  a  public  charity,  and  created   a   "char- 
itable use,'   within  Colonial  Statutes  R.  I.  1721, 
substantially   incorporating   St.   43    EUz.   c.   4 
(1601). 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Scries,  Char- 
itable Use.]  , 


6.  Charities  d=»22(4)— Chabitabue  Trust— 
Cebtaintt. 
Testator's  gift  in  trust  for  the  erection  in 
a  public  park  of  a  monument  dedicated  to  and 
illustrative  of  music,  which  should  be  designed 
and  executed  so  as  at  once  to  instruct  and 
adorn,  was  not  void  for  uncertainty,  in  that 
testator  failed  to  specify  the  branch  of  educa- 
tion which  he  Intended  should  be  advanced  and 
developed  by  means  of  the  trust. 

Case  Certified  from  Superior  Court,  Provi- 
dence and  Bristol  Counties. 

Bill  for  instructions  by  the  Rhode  Island 
Hospital  Trust  Company,  executor  and  trus- 
tee, against  Francis  G.  Benedict  and  others. 
On  certification  to  the  Supreme  Court,  un- 
der Gen.  Laws  1909,  c  289,  |  35.  Decree  In 
accordance  with  the  opinion  directed  to  be 
presented. 

James  C.  Collins,  of  Providence,  Zecharlab 
Chafee,  Jr.,  of  Cambridge,  Mass.,  and  TUUng- 
hast  &  Collins,  of  Providence,  for  complain- 
ant. Mumford,  Huddy  &  Emerson,  of  Provi- 
dence, for  respondents. 

VINCENT,  J.  This  Is  a  bill  for  instmo- 
tlons  brought  by  the  Rhode  Island  Hospital 
Trust  Company  as  executor  under  the  last 
will  and  testament  of  William  Curtis  Bene- 
dict, late  of  Providence,  deceased.  The  will 
has  been  duly  admitted  to  probate  by  the 
municipal  court  of  Providence  and  contains 
two  clauses  which  Involve  the  questions  pre- 
sented for  consideration. 

"Nineteenth.  I  give  and  bequeath  unto  the 
Rhode  Island  Hospital  Trust  Company  the  sum 
of  seventy-five  thousand  dollars  (175,000),  in' 
trust,  for  the  uses  and  purposes  following, 
namely :  To  hold,  care  for  and  invest  the  same, 
and  as  soon  as  may  be  after  my  decease,  under 
the  advice  and  direction  of  a  committee- to  be 
composed  of  Stephen  O.  Metcalf  and  Stephen  O. 
Edwards,  both  of  said  city  of  Providence,  Ed- 
ward P.  Chapln,  of  said  Andover,  Massachusetts, 
one  person  who  shall  be  appointed  by  the  execu- 
tive committee  of  the  Rhode  Island  School  of 
Design,  and  one  other  person  who  shall  be  ap- 
pointed by_  the  Providence  Art  Club,  to  use  and 
expend  said  trust  fund  and  its  accumulations,  if 
any,  in  the  erection  of,  and  to  erect  upon  some 
suitable  site  in  'Roger  Williams  Park'  so  called, 
in  the  city  of  Providence,  designated  by  the 
city  council  of  said  city,  a  monument  dedicated 
to  and  illustrative  of  music,  which  said  monu- 
ment shall  be  designed  and  executed  in  such 
manner  as  at  once  to  instruct  and  adorn,  and 
the  said  trustee  hereunder  in  aU  respects  fol- 
lowing and  executing  the  advice  and  direction  of 
said  committee  in  the  execution  of  this  trust 
shall  be  free  from  all  responsibility  for  the  per- 
formance of  its  duties  as  such  trustee  hereunder, 
and  the  said  committee  above  named  shall  have 
power  to  fill  all  vacancies  in  their  number. 

"Twentieth.  All  the  rest,  residue  and  remain- 
der of  all  the  property  and  estate,  real,  person- 
al and  mixed,  wheresoever  the  same  may  bo 
situate,  of  which  seized  and  possessed,  or  to 
which  entitled,  I  shall  die,  I  give,  devise  and  be- 
queath to  said  Rhode  Island  Hospital  Trust 
Company,  in  and  upon  the  same  trusts  and  for 
the  same  uses  and  purposes  as  set  forth  in  para- 
graph 'Nineteenth'  hereof." 

It  is  claimed  by  some  of  the  heirs  and  next 
of  kin  of  the  testator  that  the  gifts  made  by 
these  two  clauses  are  illegal  and  void,  and 
that  the  executor  ought  to  so  regard  them. 


£=»For  other  cases  see  same  topic  and  KST-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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and  distrlbnte  the  said  sum  at  $75,000,  and 
also  the  residue,  among  the  next  of  kin  as.  in- 
testate property  of  the  decedent.  The  com- 
plainant executor  has  not,  therefore,  paid 
over  to  itself,  as  trustee,  the  said  sum  of 
$75,000,  nor  the  said  residue,  but  is  ready 
and  willing  to  do  so  whenever  the  validity 
of  these  gifts  may  be  properly  established, 
and  has  filed  its  bill  for  instructions  as  to  its 
doty  In  that  regard. 

The  cause,  having  been  certified  to  this 
court  under  the  provisions  of  section  35  of 
(^apter  289  of  the  General  Laws  of  1909,  is 
now  before  us  for  determination.  The  next 
of  kin,  who  are  contesting  the  validity  of 
these  provisions  of  the  wUl,  submit  to  us  for 
our  consideration  five  specific  points:  First, 
that  the  word  "monument,"  as  used  by  the 
testator  in  the  nineteenth  clause  of  his  will, 
signifies  a  stone  column,  pUlar,  piece  of  stat- 
uary, or  an  allegorical  figure  representing 
musdc ;  second,  that  the  trust  which  the  tes- 
tator attempts  to  create  under  the  nineteenth 
clause  of  his  will  is  not  a  trust  for  charitable 
uses ;  third,  that  the  trust  is  void  for  uncer- 
tainty ;  fourth,  that  the  trust  which  the  tea- 
tator  sought  to  create  was  a  private  trust, 
to  which  the  doctrine  of  cy  pres  is  not  ap- 
plicable, such  doctrine  being  only  pertinent 
to  trusts  solely  charitable;  fifth,  that  the 
trust  is  in  violation  of  the  rule  against  per- 
petuities, and  therefore  void. 

The .  respondents  claim.  In  the  first  place, 
that  the  word  "monument,"  appearing  in  the 
nineteenth  clause  of  the  will,  was  used  by  the 
testator  in  a  sense  somewhat  restricted,  and 
that  the  language  of  the  clause,  taken  as  a 
whole,  is  indicative  of  an  Intent  to  confine 
the  disposition  of  the  bequest  to  the  erection 
of  "a  stone  column,  pillar,  piece  of  statuary, 
or  an  allegorical  figure  representing  music" ; 
that  the  word  "monument"  was  not  used  in 
the  sense  of  a  memorial  building,  memorial 
gates,  or  any  structure  of  a  similar  charac- 
ter; that  the  provision  that  the  monument 
is  to  be  "designed  and  executed"  would  not 
apply  to  a  building,  auditorium,  or  music 
hall;  and,  further,  that  the  purpose  of  the 
monument  itself  being  to  "instruct  and 
adorn,"  a  building  or  memorial  where  music 
might  be  enjoyed,  rendered,  oi;  taught  could 
not  have  been  within  the  contemplation  of 
the  testator.  In  support  of  this  argument, 
apparently  intended  to  be  preliminary  to  and 
in  aid  of  the  further  proposition  that  the 
tmst  set  forth  in  said  nineteenth  clause  of 
the  will  is  not  a  trust  for  charitable  uses,  the 
respondents  dte  two  cases,  Ogden,  Petitioner, 
25  R.  I.  373,  65  Atl.  833,  and  Fancher  v.  Fan- 
Cher,  156  Cal.  13,  103  Pac.  206,  23  L.  B.  A. 
(N.  S.)  944,  19  Ann.  Cas.  1157. 

In  the  case  of  Ogden,  Petitioner,  supra,  the 
testator  left  a  sum  of  money  to  the  town  for 
tlie  erection  of  a  monument  to  the  memory  of 
the  soldiers  and  sailors  who  had  enlisted,  fal-- 
len,  or  died  in  the  late  war.  The  court  held 
tliat  the  word  "monument"  was  used  by  the 


testator  in  its  common  meaning  of  a  shaft  or 
column  to  the  memory  of  the  dead  and  that 
the  fund  could  not  be  used  for  a  memorial  or 
memorial  building.  The  case  of  Fancher  v. 
Fancher,  supra,  follows  the  case  of  Ogden, 
Petitioner,  and  the  cases  are  substantially 
alike.  In  the  Fancher  Case  the  testator  set 
apart  $25,000  for  funeral  expenses,  the  proper 
interment  of  his  remains,  and  the  erection  of 
a  suitable  monument  to  his  memory.  The 
court  held  that  the  executors,  after  having 
disposed  of  the  testator's  remains  and  erect- 
ed a  monument  to  his  memory,  could  not  use 
the  remainder  of  the  fund  in  the  erection  of 
a  public  library  upon  which  a  tablet  was  to 
be  placed  bearing  an  appropriate  inscription 
to  his  memory. 

We  have  no  criticism  to  make  upon  these 
two  cases.  They  seem  to  na  to  correctly 
state  the  law  upon  the  facts  presented.  In 
the  one  case  it  was  clearly  the  intent  of  the 
testator  to  erect  a  monument  to  the  memory 
of  those  who  had  enlisted  from  his  native 
town  and  had  died  or  had  fallen  in  the  Oivll 
War,  and  in  the  other  case  it  is  equally  clear 
that  it  was  the  Intention  of  the  testator  to 
provide  for  the  erection  of  a  monument  to  his 
own  memory.  There  was  no  attempt  in  ei- 
ther of  these  cases  to  do  anything  more,  and 
in  both  cases  the  word  "monument"  could  only 
be  construed  as  meaning  something  which 
should  serve  to  perpetuate  the  memory  of  the 
dead. 

In  the  case  at  bar  the  intent  of  the  testa- 
tor was  to  secure  something  different  and 
something  more.  Something  different,  be- 
cause it  was  not  to  relate  to  the  dead  and 
was  not  to  be  commemorative  of  the  testator. 
The  clauses  in  question  contain  no  provision 
requiring  or  suggesting  that  the  name  of  the 
testator  should  be  affixed  to  the  structure, 
either  as  the  donor  of  the  fund  or  otherwise. 
Something  more,  because  it  was  to  be  illustra- 
tive of  music  and  at  the  same  time  to  be  in- 
structive and  adorning. 

[1]  Whether  or  not  the  testator  succeeded 
In  creating  a  valid  trust  we  will  take  up  lat- 
er. We  are  now  discussing  his  intention, 
with  a  view  to  distinguishing  the  case  at  bar 
from  the  two  cases  cited  by  the  respondents, 
In  which  the  respective  testators  evinced  the 
single  purpose  of  erecting  a  commemorative 
monument  in  the  one  case  to  dead  soldiers 
and  sailors  and  in  the  other  case  to  himself. 
We  think  that  the  word  "monument"  was 
used  by  the  testator  in  its  broader  and  more 
comprehensive  sense,  and  therefore  it  does 
not  seem  to  us  that  these  cases  which  the  re- 
spondents cite  have  any  important  bearing 
upon  the  consideration  of  the  other  questions 
with  which  we  are  to  deal.  We  are  not 
called  upon  at  this  time  to  determine  as  to 
the  form  or  design  in  which  the  wish  of  the 
testator  shall  find  its  particular  expression ; 
that  is  a  matter  devolving  upon  a  committee 
to  be  appointed  under  the  provisions  of  the 
wilL    We  are  simply  asked  to  say  whether 
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the  trust  whlcb  the  testator  has  attempted  to 
create.  Is  or  Is  not  for  a  charitable  use. 

The  respondents  contend  that  the  trust 
sought  to  be  created  under  the  nineteenth 
clause  of  the  will  is  not  for  charitable  uses, 
and  they  cite  the  case  of  Kelly  v.  Nichols, 
18  R.  I.  62,  25  Atl.  840,  19  L.  B.  A.  413,  con- 
taining a  definition  of  what  constitutes  a 
charitable  trust  as  adopted  by  this  court, 
and  quote  therefrom  as  follows : 

"We  know  of  no  definition  of  a  legal  charity 
more  accurate,  concise,  and  comprehensive  than 
that  given  by  Mr.  Justice  Gray  in  Jackson  v. 
Phillips,  14  Allen,  539,  556:  'A  charity,  in  the 
legal  sense,  may  be  more  fully  defined  as  a 
gift,  to  be  applied,  consistently  with  existing 
laws,  for  the  benefit  of  an  indefinite  number  of 
persons,  either  by  bringing  their  minds  or  hearts 
under  the  influenco  of  education  or  religion,  by 
relieving  their  bodies  from  disease,  suffering,  or 
constraint,  by  assisting  them  to  establish  them- 
selves in  life,  or  by  erecting  or  maintainng  pub- 
lic buildings  or  works,  or  otherwise  lessening 
the  burdens  of  government.  It  is  immaterial 
whether  the  purpose  is  called  charitable  in  the 
^ift  itself,  if  it  is  so  described  as  to  show  that 
It  is  charitable  in  its  nature.' " 

[2]  Whether  the  purpose  of  the  testator 
was  wise  or  unwise  is  no  concern  of  this 
court  We  are  only  interested  in  determin- 
ing whether  the  trust  attempted  to  be  creat- 
ed is  valid  or  Invalid,  and  we  must  ap- 
proach the  consideration  of  that  question 
bearing  In  mind  that  It  has  always  been  the 
policy  of  the  law  to  uphold  charitable  be- 
quests and  give  eftect  to  them  whenever 
possible. 

[3]  The  Intention  of  the  testator  is  ap- 
parent from  the  terms  of  his  will.  He  bad 
in  mind  two  purposes:  (1)  To  adorn  and 
beautify  a  public  park;  and  (2)  to  develop 
in  the  minds  of  those  who  might  go  there 
for  rest  and  recreation  a  love  of  one  of  the 
fine  arts.  The  nse  of  the  word  "Instruct" 
is  wholly  consistent  with  an  intent  to  stim- 
ulate an  interest  in  music,  to  further  a  de- 
sire for  its  better  understanding,  and  to 
lead  the  people  to  share  in  Its  elevating,  re- 
fining, and  ennobling  Influences,  and  in  so 
far  as  it  may  accomplish  those  objects  the 
gift  is  one  for  educational  purposes. 

In  Sargent  v.  Cornish,  54  N.  H.  18,  22,  a 
gift  to  the  town  of  a  sum  of  money,  the  In- 
come from  which  should  be  devoted  yearly 
to  the  purchase  and  display  of  United  States 
flags,  was  upheld  as  educational;  the  court 
saying : 

"The  intention  of  the  testator  seems  to  have 
been  'to  educate  the  rising  generation  of  Cornish 
to  patriotic  impulses.*  •  •  • "  Educational 
purposes  arc  "not  merely  the  means  of  instruc- 
tion in  grammar,  or  mathematics,  or  the  arts 
and  sciences,  but  all  that  series  of  instruction 
'and  discipline  which  is  intended  to  enlighten  the 
understanding,  correct  the  temper,  purify  the 
heart,  elevate  the_  affections,  and  to  inculcate 
generous  and  patriotic  sontiments,  and  to  form 
the  manners  and  habits  of  rising  generations, 
and  so  fit  them  for  usefulness  in  toeir  future 
stations.  And  the  means  of  education  are  not' 
solely  books  and  printed  rules  and  maxims,  but 
rcoresentationa  and  symbols  and  pageantry,  it 
may  be." 


The  use  of  the  word  "adorn"  and  the 
munificent  sum  appropriated  for  the  pur- 
poses described  leave  no  doubt  that  the  tes- 
tator fully  intended  to  materially  beautify 
the  principal  park  of  the  dty  set  apart  and 
resorted  to  by  its  people  as  a  place  of  rest 
and  relaxation.  The  proposed  monument  is 
designed  to  be  an  adornment  to  the  park  and 
a  benefit  to  the  general  public  by  convey- 
ing to  their  hearts  and  minds  an  education- 
al influence. 

In  Re  Graves,  242  111.  23,  89  N.  B.  672.  24 
L.  R.  A.  (N.  S.)  283,  134  Am.  St  Rep.  302, 
17  Ann.  Cas.  137  (1909),  where  a  beqnest  was 
made  for  the  establishment  of  a  public 
drinking  fountain  for  horses  in  a  park,  to 
be  ornamented  by  a  life-size  statue  of  the 
testator's  race  horse  and  to  have  inscribed 
thereon  the  speed  of  the  horse  and  the  tes- 
tator's name,  the  court,  in  discussing  the 
question  whether  the  bequest  was  charitable 
and  should  therefore  be  exempt  from  the 
state  inheritance  tax,  made  use  of  this 
language: 

"It  is  to  be  located  is  a  conspicuous  place  in 
the  park,  will  add  to  the  beauty  of  the  drive- 
way and  the  grounds  surrounding  it,  and  render 
that  portion  of  the  park  more  attractive  and 
pleasing  to  the  public  who  may  view  it  and 
thus  aid  in  the  fulfillment  of  the  purpose  for 
which  parka  are  established  and  maintained, 
which  is  the  pleasure  and  recreation  of  the  pub- 
lic. •  •  •  It  is  also  proper  that  they  [the 
park  commissioners]  should  supply  ornaments 
and  in  other  ways  beautify  and  adorn  the  parks 
under  their  control.  The  funds  for  this  purpose 
can  ,only  be  derived  from  taxation  or  from 
charitable  bequests  such  as  is  here  provided  for ; 
and  thus  again  it  will  be  seen  Uiat  this  be- 
quest is  within  the  meaning  of  the  definition  of 
charity  aliovc  given,  in  that  it  may  reduce  taxa- 
tion and  thereby  lessen  the  burdens  of  govern- 
ment" 

It  Is  true  that  the  purpose  of  the  gift  was 
twofold,  kindness  to  animals  and  the  adorn- 
ment of  the  park;  but  the  opinion  clearly 
indicates  that  the  court  sustained  the  gift  aa 
for  a  charitable  use  upon  both  grounds. 

In  Smith's  Estate,  181  Pa.  109,  37  Atl. 
114,  a  bequest  of  $500,000  fOr  the  erection 
of  a  monumental  arch  In  a  public  park, 
which  should  include  bronze  busts  of  dis- 
tinguished Pennsylvanlans,  the  executor,  the 
architect  equestrian  statues  of  generals,  and 
a  bronze  statue  of  the  testator,  with  his 
name  underneath  In  large  letters,  was  held 
to  be  a  valid,  charitable  bequest,  and  the 
court  said  in  its  opinion  that  the  arch  con- 
templated would  "tend  to  the  elevation  and 
refinement  of  the  people,  cultivate  a  love 
for  the  beautiful  In  art  and  architecture, 
and'  keep  alive  their  patriotism  and  re- 
membrance of  the  martial  prowess  and  good 
deeds,  in  statesmanship  and  civil  life,  of 
heroes,  patriots,  and  citizens  worthy  of 
perpetuation.  •  •  •  The  memorial  mon- 
ument is  for  the  beautifying  and  adornment 
of  the  city,  and  for  these  reasons  alone  the 
gift  would  be  upheld  as  charitable." 

[4]  We  think  that  the  case  at  bar  comes 
within   the  definition  of  a  public  charity 
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adopted  by  this  court  In  Kelly  v.  Ntcbols, 
supra.  The  gift  Is  unselfish  and  public- 
spirited.  Its  dignity  Is  In  no  way  Impaired 
by  any  word  or  suggestion  calculated  to 
glority  or  extol  the  memory  of  the  donor. 
As  was  said  by  the  court  In  Re  MacDo.well's 
WUl.  21T  N.  T.  454,  112  N.  E.  177,  L.  R.  A. 
1916E,  1246.  Ann.  Cas.  1917E,  853: 

"Many  defioitions  of  a  charitable  trust  have 
been  formulated,  bat  all  the  definitions  that  have 
been  attonpted  carry  the  implication  of  public 
utility  in  its  purpose.  •  •  •  If  the  purpose 
to  be  attained  is  personal,  private,  or  selfish,  it 
is  not  a  charitable  trust  When  the  purpose 
accomplished  is  that  of  public  usefulness,  un- 
staine<I  by  personal,  private,  or  selfish  consid- 
erations, its  charitable  character  insures  its  va- 
lidity." 

The  respondents  argue  that  the  contested 
dauses  do  not  create  a  charitable  use  within 
the  clear  and  natural  meaning  of  St.  43  EUz. 
c.  4  (1601),  nor  under  the  early  Rhode  Island 
colonial  statutes  of  1721,  In  which  the  statute 
of  Ellsmbeth  was  substantially  IncorjMDrated. 
In  the  concluding  paragraph  of  the  opinion 
to  Derby,  Ex'r,  v.  Derby  et  al.,  4  R.  I.  414, 
the  history  of  this  statute  is  traced  from  the 
colonial  act  of  1721  to  the  digest  of  1844, 
where  It  stands  embracing  every  charitable 
donation  for  a  specific  purpose  and  substan- 
tially the  same  as  the  statute  of  43  Elisabeth 
relating  to  charitable  donations.  The  statute 
of  Elizabeth  referred  to  enumerates  certain 
purposes  which  constitute  charitable  uses, 
and  It  is  true  that  the  case  at  bar  does  not 
come  within  such  enumeration;  but  this  stat- 
ute has  been  later  Interpreted  by  courts  both 
in  England  and  In  this  country,  including  our 
own  court,  to  be  broad  enough  to  cover  chari- 
table objects  other  than  those  referred  to 
therein.  In  Commissioners  v.  Pemsel,  L.  R. 
App.  Cas.  531  (1881),  the  Lord  Chancellor 
said: 

"Where  a  purpose  by  analogy  was  deemed  hy 
the  Court  of  Chancery  to  be  within  its  spirit 
and  intendment,  it  was  held  to  bo  'charitable' 
within  the  meaning  of  the  statute." 

And  that  view  has  been  adopted  In  this 
state  tn  the  case  of  Webster  v.  Wlggln,  19  R. 
I.  Ti,  31  AtL  824,  28  L.  R.  A.  610,  When  this 
court  said: 

"The  21  classes  of  tmsfas  referred  to  in  this 
statute  have  been  taked  by  the  courts  as  cri- 
teria in  passing  upon  the  character  of  trusts 
claimed  to  be  charitable.  But  the  enumeration 
of  the  statute  is  not  exhaustive.  •  •  •  Other 
trusts,  with  objects  quite  remote  from  any 
known  to  the  subjects  of  Queen  Elizabeth,  have 
been  sustained  as  analogous,  or  upon  general 
principles  have  been  deduced  from  that  statute 
by  broad   generalization." 

[5]  The  respondents  argue  that  the  trust  Is 
void  for  uncertainty,  that,  even  admitting 
that  the  monument  will  serve  to  brhig  the 
minds  of  the  public  under  educational  in- 
fluences, the  testator  has  not,  in  the  por- 
tions of  his  will  under  consideration,  sped- 
fled  the  branch  of  education  which  he  intend- 
ed should  be  advanced  and  developed  by 
means  of  the  trust  which  he  has  attempted 
to  create;  that  the  sole  purpose  of  the  gift 
is  to  glorify  music  or  personify  it  as  a  deity. 


and,  although  It  might  be  capable  of  exer- 
cising some  educational  influence  upon  the 
mind  and  heart,  the  private  desire  of  the  tes- 
tator could  not  thereby  be  converted  into  a 
public  benefit.  In  this  connection  the  re- 
spondents cite  the  case  of  Mason  v.  Perry, 
22  R.  I.  475,  48  Atl.  671,  in  which  this  court 
Bald: 

"It  is  well  settled  that.  In  order  to  create  a 
valid  charitable  trust  in  perpetuity,  the  language 
employed  must  require  the  fund  to  be  expended 
For  charitable  purposes  only.  And  it  must  not 
be  left  in  the  discretion  of  the  trustee  to  spend 
the  money  for  a  charitable  or  a  noncharitabic 
purpose.  In  other  words,  the  devotion  of  th« 
fund   to  charity  must  be  clear  and  certain." 

While  we  have  no  criticism  to  make  upon 
the  law  as  thus  expressed,  we  fail  to  see  how 
It  is  advai^tageous  to  the  respondents.  "It  is 
immaterial  whether  the  purpose  is  called 
charitable  In  the  gift  itself,  if  it  is  so  de- 
scribed as  to  show  that  it  is  charitable  in  its 
nature."  5  R.  C.  L.  294.  When  the  testator 
provided  for  a  monument  to  music  which 
should  be  instructive,  be  must  be  presumed 
to  have  had  in  mind  some  instruction  con- 
nected with  music — if  not  the  direct  teaching 
of  the  art,  at  least  the  development  of  a  love 
for  it,  and  a  desire  to  obtain  the  benefit  of  Its 
influences.  This  seems  to  us  to  have  been 
the  purpose  of  the  gift,  rather  than  the  more 
vague,  imaginative,  and  romantic  intent  for 
which  the  respondents  contend. 

OThe  respondents  have  cited  a  number  of 
cases  where  trusts  have  been  declared  void 
for  uncertainty.  We  think  that  they  are 
easily  distinguished  from  the  case  at  bar. 
We  shall  not  undertake  to  consider  them 
seriately.  They  are  all  similar  in  principle 
and  particular  reference  to  one  or  two.  of 
them  by  way  of  Illustration  will  suffice.  In 
Attorney  General  v.  Soule,  28  Mich.  163,  the 
will  contained  a  bequest  "for  the  establish- 
ment of  a  school  at  M(Hitrose  aforesaid,  for 
the  education  of  children,  to  be  expended  ac- 
cording to  the  direction  of  my  said  execu- 
tors." The  court  held  that  the  trustees  were 
not  bound  to  apply  the  fund  to  a  public 
charity;  that  they  were  vested  with  a  sufll- 
dently  broad  authority  to  apply  the  fund 
to  a  private  school  or  to  a  school  of  an  ex- 
clusive character  which  they  might  erect  and 
which  would  be  in  no  sense  public. 

In  White  V.  University,  39  N.  a  19,  44  Am. 
Dec.  92,  the  will  provided  for  the  sale  of  cer- 
tain land  of  the  testator  and  "the  proceeds 
laid  out  in  building  convenient  places  of  wor- 
ship, free  for  the  use  of  all  C!hrlstlans,  who 
acknowledged  the  divinity  of  Christ  and  the 
necessity  of  a  spiritual  regeneration,"  and  the 
court  held  that  the  gift  was  void  for  uncer- 
tainty, saying: 

_  "But  the  difficulty  in  this  case  arises  from  two 
circumstances :  The  one,  that  the  will  is  silent 
as  to  the  places  where  the  churches  are  to  be 
erected ;  and  the  other,  that  there  is  no  owner- 
ship conferred  on  any  religious  congregation, 
nor  any  trustees  for  it ;  nor  can  there  be,  since, 
from  the  nature  of  the  charity,  it  appears  to 
have  been  the  purpose  of  the  testator,  that  no 
congregation  of  any  particular  portion  or  sect 
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of  the  Christian  church  should  be  formed  at 
his  churches,  as  he  malces  them  free  for  all  such 
as  hold  two  doctrines  of  Christianity.  Now, 
it  seems  impossible  for  a  court  to  hold  that  a 
charity  for  religion  is  sufficiently  specific,  in 
which  no  part  of  the  Christian  world  has  any 
property,  legal  or  equitable,  which  no  one  has  a 
right  to  manage  or  preserve,  and  in  which  the 
court  would,  perhaps,  be  daily  called  on  to 
regulate  the  uses  of  the  buildings,  which  the 
various  sects  would  endeavor  to  concentrate, 
each  one  in  itself." 

We  do  not  think  that  tihe  provisions  of  the 
will  In  the  case  at  bar  present  any  such  un- 
certainty as  the  cases  cited  by  the  respond- 
ents exemplify,  and  we  cannot  say  that  they 
are  void  for  uncertainty.  We  think  tbatthe 
Intention  of  the  testator  is  clear  and  capable 
of  being  carried  out  by  the  trustee  under  the 
directions  contained  In  the  will. 

The  respondents  claim  that  the  doctrine  of 
cy  pres  cannot  be  applied  to  the  present  case. 
They  make  this  claim,  however,  upon  the  as- 
sumption that  the  trust  which  the  testator 
has  attempted  to  create  Is  a  private  and  not 
a  public  trust.  As  we  have  come  to  a  differ- 
ent conclusion  regarding  the  nature  and  char- 
acter of  the  trust  In  question  the  doctrine  of 
cy  pres  need  not  be  discussed.  It  is  con- 
ceded that  the  rule  against  perpetuities  does 
not  affect  a  public  or  charitable  use,  and 
therefore  nothing  remains  for  discussion  upon 
that  point.  We  think  that  the  trusts  created 
by  the  nineteenth  and  twentieth  clauses  of 
the  will  of  William  Curtis  Benedict  are 
valid;  that  the  complainant  ought  to  pay 
over  to  Itself,  as  trustee,  the  said  legacy  of 
$75,000  and  the  residuary  property  of  said 
testator,  and  thereupon  proceed  to  discharge 
Its  duties  as  such  trustee  under  and  according 
to  the  terms  of  said  will. 

The  parties  may  present  to  this  court  a 
form  of  decree  In  accordance  with  this  opin- 
ion. 


PORTLAND  SBBAGO  ICE  CO.  t. 
PHINNEY. 

(Supreme  Judicial  Court  of  Maine.    March  11, 
1018.) 

1.  Deeds  «=»0a—CoN8TBUcrnoN— Intention. 

The  intention  of  the  parties,  if  it  can  be 
discovered,  controls  the  construction  of  a  deed. 

2.  Waters  and  Watee  Coubses  «=>156(7)— 
Gbant— "BiPAKiAN  Owner." 

A  grant  of  "all  the  riparian  rights"  in 
grantor's  land,  when  limited  "for  the  purpose 
specified,"  and  to  "confining  the  fiowage  to  the 
height  of  the  dam,"  gave  the  grantee  only  rights 
in  grantor's  land  as  far  as  fiowage  affected  it. 
because  the  word  "riparian  owner  conveys  the 
information  that  such  owner  has  title  or  pro- 
prietorehip  to  the  land  bordering  the  stream. 
[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  Krst  and  Second  Series,  Riparian 
Proprietor  or  Owner.] 

3.  Waters  and  Water  Courses  €=>164  — 
Flow  AOE— Prescription. 

A  mill  owner,  who  has  a  reservoir  dam  in  a 
stream,  can  gain  no  rights  by  prescription  be- 
tween the  mill  dam  and  the  reservoir,  unless 
damage  has  been  done  continuously  for  20  yeare 
to  riparian  owners,  and  he  cannot  prevent  a 


dam  being  constructed  between  the  two,  unless 
the  use  thereof  is  unreasonable. 
4.  Waters  and  Water  Courses  «=»1S9  — 
Riparian  Riohts— Reasonabue  Use. 
Length  of  time  that  a  mill  dam  and  a  reser- 
voir has  been  maintained  has  no  weight  in  ascer- 
taining whether  the  building  of  a  dam  by  an- 
other between  the  two  is  a  reasonable  use  of  the 
*ater. 

6.  Waters  and  Water  Courses  «=>167(1)— 
Riparian  Rights— Reasonabue  Use. 
Construction  of  pond  and  use  of  a  dam  bnilt 
between  plaintiff's  mill  dam  and  a  reservoir, 
one-fourth  the  size  of  the  mill  dam  and  one- 
fifth  the  size  of  the  reservoir  dam,  which  did 
not  affect  the  amount  of  flow  except  by  evapora- 
tion and  absorption,  was  not  an  unreasonable 
use  of  the  water. 

6.  Waters  and  Water  Courses  <8=»287— Ri- 
parian  RiQHTs— Reabonabu:  Use— Dump- 
iNa  Refuse. 
An  upper  riparian  owner,  building  a  dam 
in  the  fall  just  before  and  daring  freezing  sea- 
son, who  used  ordinary  care  in  dumping  soil, 
gravel,  and  other  materials  ordinarily  used  in 
making  dama  into  the  stream,  cannot  be  held 
liable   for   damages   for   such    materials    being 
frozen  into  the  ice  fields  of  a  lower  owner. 

Agreed  Statement  from  Supreme  Judicial 
Court,  Cumberland  County. 

Action  on  the  case  for  damages  for  an 
alleged  interference  wltb  riparian  rights  by 
the  Portland  Sebago  Ice  Company  against 
Charles  O.  Phlnney.  Judgment  for  defend- 
ant 

Argued  before  CORNISH,  G.  J.,  and 
SPEAR,  KING,  HANSON,  and  PHIL- 
BROOK,  JJ. 

Frederic  J.  Laughlln  and  David  E.  Mool- 
ton,  both  of  Portland,  for  plaintiff.  Reyn- 
olds &  Sanborn,  of  Portland,  for  defendant. 

SPEAR,  J.  This  Is  an  action  on  the  case 
for  damages  for  an  alleged  Interference  by 
the  defendant  with  the  riparian  rights  of  the 
plaintiff.  The  facts  may  be  briefly  stated  as 
follows:  At  the  date  of  the  plaintlCTs  writ 
It  was  the  owner  In  the  town  of  South  Port- 
land of  an  ancient  mill  privilege,  dam,  and 
the  land  upon  which  It  was  erected,  used  for 
the  purpose  of  creating  a  pond  for  cutting 
Ice  and  operating  a  mill.  This  will  be  here- 
after referred  to  as  the  lower  pond.  The 
plaintiff  was  also  the  owner  of  another  piece 
of  land  about  half  a  mile  from  the  above- 
named  dam,  up  a  small  stream  which  flowed 
down  Into  the  mlUpond  and  tended  to  supply 
it  with  water  for  ice  and  mill  purposes.  Up 
this  stream  about  4,800  feet,  as  tlie  stream 
flows,  the  plaintiff  had  also  erected  anotber 
dam  across  the  stream,  on  his  own  land,  for 
the  purpose  of  storing  water  for  use,  when 
necessary,  for  supplying  water  for  Its  Ice 
fleld  and  for  power.  This  Is  called  the  PoUy- 
wankee  dam,  and  will  be  hereafter  referred 
to  as  the  reservoir  dam. 

The  Interference  complained  of  Is  the  erec- 
tion by  the  defendant,  upon  his  own  land,  of 
a  dam  about  3,000  feet  above  the  lower  dam, 
and  some  1,200  feet  below  the  reservoir  dam. 
These  distances  are  approximately  estimated 
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by  measurements  made  upon  a  plan  of  the 
locos,  made  upon  scale. 

The  plaintiff's  contention  Is  that  the  erec- 
tion of  the  defendant's  dam  Is  a  violation  of 
its  water  rights  npon  these  ponds  and 
stream:  First,  as  spedfled  and  defined  In  the 
respective  deeds  from  which  it  derives  its 
title;  and,  second,  If  not  by  the  deeds  by 
prescriptive  occupation.  In  1854,  prior  to 
any  of  the  rights  acquired  by  plaintiff,  Silas 
StclUing  was  the  owner  of  all  the  land  and 
all  the  water  rights,  now  in  controversy. 
The  rights  of  each  party  were  carved  out  of 
this  ownership  by  the  language  of  their 
deeds,  and  a  proper  construction  thereof. 
Neither  party  had  any  rights  prior  to  this 
date,  and  now  have  only  what  was  granted, 
barring  prescription.  The  plaintiff's  title 
and  privileges  are  derived  from  the  fol- 
lowing  deeds:  September  7,  1854,  Sklllings 
conveyed  the  town  privilege  to  Joseph  R. 
Mathews,  conveying  the  right  of  flowage, 
only,  by  the  use  of  this  language,  "and  the 
right  of  flowage  as  I  have  Improved  the 
sanne."  The  grantor  also  reserved  the  privi- 
lege of  cutting  the  Ice  on  the  pond  jointly 
with  the  grantee.  But  this  reservation  is  of 
no  consequence  in  the  decision  of  this  case. 

On  June  26,  1863,  Mathews  conveyed  to 
Dennis  W.  Clark  In  the  identical  language 
of  the  above  conveyance.  These  premises 
have  passed  by  mesne  conveyances  from 
Clark  to  the  plaintiff.  This  completes  the 
plaintiff's  rights  in  the  lower  dam,  by  this 
first  deed.  At  this  time  It  Is  agreed  that 
Clark  owned  all  rights  of  flowage  and  all 
rliiarian  rights  on  both  sides  of  the  brook 
np  to  the  point  where  the  defendant's  easter- 
ly or  northeasterly  boundary  now  is,  that  Is, 
the  plaintiff's  lower  dam  and  privileges  ol 
flowage  and  riparian  rights  run  up  the  brook 
to  the  defendant's  land.  At  this  time,  how- 
ever, Sklllings  owned  all  the  land  on  both 
sides  of  the  stream  above  the  lower  privi- 
lege np  to  and  "a  considerable  distance"  be- 
yond the  Pollywankee  dam. 

In  1866  Clark  raised  the  lower  dam,  and 
thereby  flowed  the  land  of  Sklllings  up  the 
stream  above  the  lower  dam,  from  which  a 
controversy  arose,  resulting  in  an  adjust- 
ment, which  Involved  the  following  deed,  un- 
der which  the  plaintiff  claims  to  have  been 
granted  the  right,  not  only  to  flow,  but  con- 
trol, the  water  of  the  streams  tributary  to 
the  lower  pond.  Bear  In  mind,  SkiUings  at 
this  time  owned  all  the  land  on  both  sides  of 
the  stream  between  the  land  of  the  lower 
pond  np  to  and  beyond  the  reservoir  dam. 
This  deed  is  Important,  and  we  Insert  the 
description  entire: 

"All  my  right,  title  and  interest  in  and  to  the 
following  described  premises  and  rights.  The 
right  of  flowing  and  covering  with  water  so 
macb  of  my  land  situated  along  both  sides  of 
Long  Creek,  so  called,  and  all  the  gullies  and 
strevns  and  water  emptying  into  said  creek,  and 
upon  both  flidee  of  said  creek,  streams  and 
gullies,  as  is  required  to  make  a  pond  for  the 
use  of  said  Clark's  mill,  and  of  cleaning  and 
taking  out  the  Ice  from  said  pond.     Also  con- 


veying all  my  rights  and  privileges  as  reserv- 
ed by  me  in  conveyance  to  Joseph  R.  Mathews, 
September  7th,  1854,  by  deed  recorded  in  the 
Cumberland  Registry  of  Deeds,  Book  257,  page 
263.  Together  with  all  claims  for  damages 
caused  by  the  overflowing  of  my  land  to  make 
said  pond  of  water,  and  all  the  riparian  rights 
in  law  or  equity,  for  the  purpose  specified,  pro- 
vided said  water  shall  not  be  raised  any  higher 
than  it  is  by  said  dam  as  now  built." 

The  Increased  height  of  the  dam  remains 
the  same.  In  1870,  Sklllings  conveyed  to 
Clark  the  land  at  and  for  some  50  rods  above 
the  site  of  the  Pollywankee  dam,  which,  with 
Sklllings'  consent,  had  been  erected  some  5 
years  before.  This  deed  was  a  straight  con- 
veyance of  land  by  metes  and  bounds,  grant- 
ing no  privileges  whatever.  It  should  there- 
fore be  observed  that  the  plaintiff  gained  no 
water  or  riparian  rights  by  this  grant  ex- 
cept what  went  with  the  land,  and  these 
were  all. above  the  dam  and  Immaterial  to 
the  decision  of  this  case,  so  far  as  any  grant 
of  the  deed  Is  concerned.  All  these  proper- 
ties have  merged,  sooner  or  later.  In  the 
title  of  the  plaintiff.  The  title  of  the  de- 
fendant appears  from  the  agreed  statement 
as  follows: 

"The  land  between  the  Pollywankee  and  low- 
er pond  and  mill  privilege  has  passed  from 
Silas  Skillings  by  mesne  conveyances  to  the  de- 
fendant, and  on  this  land  so  acquired,  the  de- 
fendant, in  the  fall  of  1914,  constructed  a  dam 
not  far  from  his  easterly  line.  This  dam  is 
constructed  across  the  stream  running  from  the 
upper  to  the  lower  pond,  but  is  above  the  point 
affected  by  flowage  caused  by  the  plaintiffs 
lower  dam." 

All  the  other  facts  embraced  in  the  agreed 
statement  are  Immaterial. 

From  these  deeds,  title,  and  privileges  as 
agreed  upon,  what  are  the  respective  rights 
of  these  parties?  The  rights  of  these  parties 
so  far  as  the  deeds  are  concerned,  are  locat- 
ed between  the  lower  pond  and  the  defend- 
ant's dam.  The  Pollywankee  dam  received 
no  privileges  whatever  on  the  stream  below 
the  land  on  which  the  dam  set,  Accordingly 
in  construing  the  deeds  we  may  eliminate 
this  conveyance  from  consideration.  Nor 
need  we  consider  the  first  deed,  conveying 
only  the  right  of  fiowage,  as  this  original 
right  was  fully  superseded  by  the  adjustment 
deed  of  March  17,  1866,  which  has  been  fully 
quoted.  This  deed  contains  but  two  grants 
perttaent  to  the  decision  of  this  case:  (1) 
The  right  of  flowing  and  covering  with  water 
(the  latter  phrase  meaning  permanently)  all 
the  lands  of  the  grantor  bordering  on  any  of 
the  water  courses  which  contribute  to  supply 
the  lower  pond  with  water  for  producing  an 
ice  field;  (2)  a  grant  of  "all  the  riparian 
rights  In  law  or  In  equity."  If  the  provisions 
Of  this  deed  stopped  here,  it  would  be  a  grant 
of  very  broad  rights.  But  it  does  not  stop 
there.  Grant  (2)  contains  two  most  impor- 
tant limitations,  both  upon  grants  (1)  and  (2). 
It  grants  "all  riparian  rights" :  (a)  "For  the 
purpose  specified";  (b)  provided  said  water 
"shall  not  be  raised  any  higher  than  it  is 
by  the  dam,  as  now  built" 
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Upon  the  construction  of  this  deed  depends 
the  rights  of  the  parties.  Let  us  therefore 
apply  Its  provisions  to  the  face  of  the  earth, 
representing  the  stream  and  location  of  these 
dams  In  connection  with  the  circumstances 
and  agreed  facts,  and  note  the  deductions 
that  reasonably  follow. 

[1]  It  is  no  longer  debatable  that  the  in- 
tention of  the  parties  controls  the  construc- 
tion of  a  deed,  if  it  can  be  discovered.  Nor 
Is  It  longer  questioned  that  every  word  in  the 
instrument  may  be  scanned  in  finding  that 
intention. 

[2]  The  deed  before  us  in  clause  (1)  grants 
an  unlimited  right  to  flow  and  cover  the  land 
with  water.  But  we  find  important  and  ma- 
terial limitations  upon  this  right.  Taken 
out  of  order,  the  words  of  limitation  (b)  in 
express  terms  confined  the  right  of  flowage 
to  the  height  of  the  dam  as  It  stood  March 
17,  1866.  It  requires  no  interpretation  to 
show  that  the  right  of  flowage  broadly  con- 
veyed by  grant  (1)  was  limited  by  proviso 
(b)  to  the  height  of  the  dam,  as  it  was  in 
1866. 

Coming  now  to  the  grant  in  clause  (2) 
"and  all  the  riparian  rights  In  law  and  eq- 
uity," we  find  this  twice  limited  In  the  deed 
itself.  First,  by  the  words  found  in  limita- 
tion (a)  "for  the  purpose  specified."  What 
is  the  purpose  specified?  Beyond  cavil,  the 
right  of  flowing  or  covering  the  land  with 
water,  nothing  else.  Second,  by  the  words 
found  In  limitation  (b)  confining  the  flowage 
to  the  height  of  the  dam,  nothing  else.  It 
would  seem,  therefore,  that  these  Umitliig 
clauses  were  undoubtedly  intended  to  reduce 
these  broad  grants  expressed  in  the  language 
of  "flowage"  and  "rlpftrlan  rights"  to  the 
sole  right  of  flowage. 

Moreover,  riparian  ownership  carries  with 
it  valuable  advantages.  The  words  "ripari- 
an owner"  have  a  fixed  meaning  in  law,  and, 
when  used,  convey  the  information  that  such 
owner  has  title  or  proprietorship  to  land 
bordering  on  some  stream  or  lake,  with  cer- 
tain incidental  rights  annexed  by  law,  de- 
pending upon  the  character  of  the  stream 
or  lake.  But  it  cannot  be  contended  In  this 
case  that  the  grantor  in  this  deed  ever  in- 
tended to  convey  any  land  to  the  grantee, 
nor  do  we  understand  any  such  claim  ever 
has  been  made.  We  refer  to  this  definition, 
however,  to  show  in  what  sense  the  words, 
"riparian  rights"  were  used,  as  limited  by 
the  phrase,  "for  the  purpose  specified." 

It  is  accordingly  evident  that  the  grantor 
by  the  words  "riparian  rights"  acquired 
nothing  beyond  the  right  to  flow  the  gran- 
tee's land  to  the  height  of  the  dam.  We  do 
not  understand  the  plaintiff  complains  of 
any  interference  with  its  right  of  flowage. 
It  is  to  the  right  of  the  defendant  to  erect  a 
dam  at  all.  There  Is  another  ground  upon 
which  the  riparian  right  of  the  plaintiff,  as- 
suming it  to  contain  the  elements  of  such  a 
right  is  eliminated  from  the  case.    It  is  con- 


ceded in  the  agreed  statement  that  the  de- 
fendant's dam  is  "above  the  point  affected 
by  the  flowage,  caused  by  the  plaintiff's  low- 
er dam."  But  the  deed  limits  the  riparian 
right  "for  the  purposes  specified,"  not  to  be 
"raised  any  higher  than  it  is  by  the  dam  as 
now  built."  Accordingly,  under  this  state- 
ment, in  no  way  does  the  plaintiff  have  any 
rights,  riparian  or  otherwise,  beyond  the 
flowage,  and  the  flowage  does  not  reach  the 
defendant's  dam.  It  has  already  been  seen 
that  the  plaintiff  acquired  no  rights,  by  his 
deed,  below  the  reservoir  dam. 

Therefore  the  plaintiff's  deeds,  taken  in 
connection  with  the  admission  as  to  the  ex- 
tent of  flowage,  when  the  deeds  are  applied 
to  the  face  of  the  earth,  do  not  reach  at  all 
the  location  of  the  defendant's  dam.  By  a 
fair  construction,  they  are  eliminated  so  far 
as  Ills  right  to  construct  and  operate  his 
dam  is  concerned.  He  had  the  right  that 
every  riparian  owner  has  to  erect  a  dam  up- 
on his  own  land. 

[3]  The  plaintiff  contends,  even  though  the 
deeds  do  not  give  the  plaintiff-  the  exclusive 
right  to  the  stream  from  its  reservoir  to  its 
lower  dam,  it  has  gained  such  right  by  pre- 
scription. We  are  unable  to  find  anything 
In  the  agreed  statement  that  warrants  the 
afllrmative  of  this  contention.  First,  the 
case  does  not  show  that  the  use  made  of  the 
stream  between  the  two  dams,  owned  by  the 
plaintiff,  ever  caused  any  injury  to  any  of 
the  riparian  proprietors  along  the  stream. 
Whatever  the  rule  in  Massachusetts,  it  la 
well-settled  law  in  this  state  that  a  use  or 
occupancy  of  water  rights  for  20  years, 
which  does  no  appreciable  Injury  to  the  pos- 
aessioo,  or  rights  of  the  owner,  does  not 
ripoi  into  a  prescriptive  title.  Prescription 
not  presumed  unless  damage  is  sustained. 
Tlnkham  v.  Arnold,  3  Oreenl.  <3  Me.)  12* 
Hatbom  T.  StinsoD,  10  Me.  123,  25  Am.  Dec. 
228.  No  prescriptive  right  gained  when  flow- 
age  causes  no  damage.  Nelson  t.  Butter^ 
field,  21  Me.  220;  Underwood  t.  North 
Wayne  Scythe  Co.,  41  Me.  281.  To  Estab- 
lish, there  must  be  proof  of  yearly  damage, 
continued  for  20  years.  Wood  v.  Kelley,  30 
Me.  47.  To  establish  the  right  there  must 
be  a  perceptible  amount  of  injury  through- 
out the  period  necessary  to  gain  such  right. 
Lockwood  Co.  V.  Lawrence,  77  Me.  297,  62 
Am.  Rep.  763.  It  takes  20  consecutive  years 
of  flowing  with  some  appreciable  damage. 
Foster  V.  Sebago  Imp.  Co.,  100  Me.  196,  80 
Atl.  894.  Until  damaged  by  flowing,  owner 
not  presumed  to  have  relinquished  rights. 
Id.  Moreover,  the  agreed  statement  shows 
that  the  use  of  this  stream  was  not  continu- 
ous for  any  consecutive  years.  The  continu- 
ity is  therefore  conceded  to  be  broken.  The 
facts,  both  as  to  lack  of  damage  and  break 
of  continuity,  fall  to  show  any  such  occu- 
pancy or  use,  as  is  required  to  establish  a 
prescriptive  title  to  the  easement  claimed. 
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The  agreed  statement  contains  this  stipu- 
lation: 

**It  is  agreed  that  if  on  the  foregoing  atate- 
ment,  or  so  much  thereof  as  is  relevant  to  the 
issue,  the  court  shall  find  that  the  plaintiff, 
under  the  deeds  from  said  SklUings  of  March  17, 
1S66,  and  September  30,  1870,  or  by  a  prescrip- 
tive ose  of  the  flowa^e  and  riparian  riKbts  of 
said  brook,  has  acquired  the  right  to  operate 
its  dams  and  control  the  flow  of  the  water  be- 
tween them  without  interference  in  the  manner 
in  which  it  and  its  predecessors  in  title  have 
been  accustomed  to  for  more  than  40  years,  and 
that  the  dam  built  and  operated  as  aforesaid  by 
the  defendant  is  an  illegal  interference  wi£h 
the  rights  of  the  plaintiff,  or  if  the  court  shall 
determine  that  the  defendant  is  liable  for  the 
damage  caused  by  the  dirt  and  other  impuri- 
ties in  the  plaintiffs  ice  in  the  fail  of  1914,  due 
to  the  construction  of  defendant's  new  dam  as 
above  set  forth,  judgment  shall  be  entered  for 
the  plaintiff,  and  the  cause  remanded  for  the 
determination  of  damages.  If  otherwise,  judg- 
ment shall  be  entered  for  the  defendant." 

[4]  This  raises  the  qaestlon  of  reasonable 
use  Because,  as  seen,  the  erection  of  the 
defendant's  dam  was  not  an  interference 
with  any  of  plaintiff's  rights  unless  It  was 
an  unreasonable  use  of  the  stream.  If  we 
understand  the  plaintiff's  contention,  It  Is 
that.  In  Tlew  of  the  facts  and  circumstances, 
the  erection  itself,  of  the  dam  is  an  unrea- 
sonable use  of  this  stream.  Here  should  be 
noted  a  distinction  between  the  reasonable 
use  of  a  water  course  in  the  erection  of  a 
dam  and  a  reasonable  use  of  it  In  operating 
a  dam.  A  dam  may  be  reasonable  and  the 
use  of  It  unreasonable.  We  are  not  concern- 
ed with  the  latter. 

At  common  law  no  person  could  maintain 
a  dam  even  upon  his  own  land,  and  thereby 
flow  out  an  upper  riparian  owner.  This 
mle  has  been  modified  by  statute,  but  the 
chief  change  is  the  exemption  of  the  dam 
from  being  a  nuisance  and  subject  to  de- 
struction, and  giving  it  the  right  to  flow 
by  paying  the  damages  caused  thereby.  Ac- 
cordingly, the  proi)osltlon  la  fundamental 
that  the  long-continued  occupation  by  an  up- 
per or  lower  proprietor,  without  granted  or 
prescriptive  rights  does  not  in  the  least 
affect  the  question  of  reasonable  use.  If  It 
Is  a  reasonable  use,  it  Is  just  as  lawful  to- 
day as  It  ever  was,  and  would  be  Just  as 
lawful  40  years  hence  as  it  is  to-day  If  any 
riparian  owner  should  choose  to  wait  that 
long  before  putting  It  Into  operation.  The 
length  of  time  a  proprietor  has  abstained 
from  interrupting  the  flow  of  the  stream 
during  which  the  owner  down  stream  has 
enjoyed  a  privilege,  of  which  the  upper  pro- 
prietor now  proposes  to  deprive  him,  has  no 
l)earlng  whatever  upon  the  question  of  rea- : 
sonable  use.  Legally  the  rights  of  each  pro- 
prietor are  exactly  the  same  as  if  the  one 
had  Jnst  built  his  dam  and  the  one  below 
was  just  about  to  build  his  dam.  Fiber  Co. 
V.  Electric  Co.,  95  Me.  318,  49  Atl.  1095. 
Therefore  the  plaintiff's  long  user  gave  him 
no  advantages  In  this  regard. 

Hence  the  Issue  resolves  Itself  Into  the 


question  of  fact,  whether  the  erection  of  the 
defendant's  dam  was  an  unreasonable  use  of 
this  stream. 

[J]  Reasonable  use,  as  applied  to  the  ap- 
propriation of  a  water  course,  is  as  undefln- 
able  as  reasonable  doubt  as  applied  to  crim- 
inal evidence.  The  final  arbiter  in  each  case 
is  not  so  much  the  law  as  the  exercise  of 
good  sound  judgment.  In  each  particular 
case  It  is  primarily  a  question  of  fact.  The 
agreed  statement  contains  the  following 
facts:  The  pond  thus  formed  Is  a  little  more 
than  one-fourth  the  capacity  of  the  lower 
pond  and  about  one-flfth  that  of  the  PoUy- 
wankee,  and  would  be  filled  by  the  natural 
flow  of  the  stream  In  about  one-half  the 
time  required  to  fill  the  lower  pond.  If  the 
pond  formed  by  the  defendant's  dam  Is  fill- 
ed, It  would  not  prevent  the  flow  of  water 
from  the  plaintiffs  upper  dam  to  his  lower 
pond  except  by  the  amount  of  evaporation 
and  absorption  caused  by  ponding  the  wa- 
ter, but  if,  at  any  time,  the  water  was  be- 
low the  surface  of  the  defendant's  dam,  it 
would  prevent  the  flow  of  water  for  such 
time  as  might  be  necessary  to  raise  the  wa- 
ter in  the  defendant's  pond  to  the  iwlnt  of 
'  overflowing  his  said  dam.  Defendant's  en- 
gineers have  estimated  and  it  is  agreed  that 
the  approximate  capacity  of  the  three  ponds 
is  as  follows: 

Pollywankee  or  Upper  pond 4,9S0,000  cubic  teet 

Middle  pond  1,U5.G00  cubic  feet 

Lower   pond   S,tl>0,000  cubic  teet 

Without  further  comment,  we  are  of  the 
opinion  that  the  above  statement  of  facts 
falls  to  show  an  unreasonable  use  of  this 
stream  by  the  defendant  in  the  erection  of 
his  dam. 
[6]  The  only  remaining  question  is  whether 

!  the  plaintiff  took  an  opportune  time  for  the 
building  of  his  dam,   considering  the   use 

'  made  of  the  pond  below.  Upon  this  question 
it  must  be  borne  in  mind  that  the  plaintiff 

I  was  entitled  only  to  a  reasonable  use  of  the 
stream ;  that  is,  the  natural  flow  of  the 
stream  subject  to  interruption  by  a  reasona- 
ble use  by  otlier  riparian  owners.  Therefore 
the  question  here  Is,  Had  the  defendant,  in 
view  of  the  time  and  manner  he  constructed 
his  dam,  unnecessarily  Interfered  vrith  the 
Ice  fields  of  the  plaintiff,  Inasmuch  as  he 
had  a  perfect  right  to  build  his  dam  at  a 
proper  season  and  In  a  proper  manner?  The 
writ  shows  that  the  defendant  began  the 
erection  of  his  dam  about  the  15th  of  October, 

1 1914,  and  had  continued  in  the  construction 
of  it  to  the  date  of  the  writ,  December  4, 

'  1914.     In  the  agreed  statement  it  is  said: 

I  "During  the  process  of  construction  of  said 
dam  by  the  defendant,  soil,  gravel,  and  other 
materials  were  dumped  in  and  across  the  stream 
I  and  the  waters  thereof,  thereby  carrying  loam, 
i  silt,  sticks,  and  rubbish  down  the  stream  into 
I  the  plaintiff's  pond,  where  it  froze  into  the  ice 
;  ond  caused  the  damage  set  forth  in  the  plaln- 
j  tiff's  writ.  It  is  admitted  that  no  more  loam, 
1  silt,  sticks,  and  rubbish  were  thrown  into  the 
I  stream  than   was   reasonably   incident   to   the 
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construction  of  a  dam  of  the  typ«  and  style 
adopted." 

Upon  this  statement  of  facts  and  upon  the 
assumption  that  the  defendant  had  a  legal 
right  to  erect  his  dam  where  he  did,  as  a 
riparian  owner,  we  are  unable  to  discover 
any  violation  of  the  plaintiff's  rights.  We 
think  the  defendant  had  a  right  to  i>egin  the 
erection  of  his  dam  at  any  time  he  saw  fit 
It  was  upon  his  own  land,  and  was  a  legal 
structure.  He  had  the  further  right  to  do 
all  these  things  which  were  incidental  to  the 
erection  of  his  dam,  provided  he  did  them  in 
a  reasonable  and  prudent  manner,  and  the 
proprietor  below  would  have  a  right  to  com- 
plain only  of  the  injuries  caused  by  the  neg- 
ligence of  the  defendant  It  scarcely  hap- 
pens that  one  can  build  a  bouse,  especially  in 
close  proximity  to  his  neighbor,  without  caus- 
ing a  good  deal  of  annoyance  and  perhaps 
inconvenience,  but  such  annoyance  and  Incon- 
venience cannot  be  considered  a  legal  inter- 
ference. 

The  plan  also  shows  by  measurement  that 
the  distance  from  the  defendant's  dam  to  the 
plaintiff's  lower  dam  Is  approximately  3,000 
feet  or  three-fifths  of  a  mile.  We  doubt  If 
the  defendant  could  be  held  to  reasonably 
anticipate  that  the  dfibrls  Incident  to  build- 
ing his  dam,  which  went  Into  the  stream, 
would  go  so  far  In  such  quantities  as  to  ma- 
terially injure  the  ice  field  below. 

The  case  Is  entirely  different  in  principle 
from  those  cases,  with  which  the  books  are 
full,  relating  to  the  sluicing  of  waste  materi- 
al from  mills  to  be  carried  down  upon  the 
proprietor  below.  These  are  not  legal  acts. 
They  are  not  regarded  in  law  as  "reason- 
ably incident"  to  the  operation  of  a  mill  as 
is  admitted  to  have  been  the  dumping  of 
waste  materials  by  the  defendant  in  the 
erection  of  his  dam. 

We  are  of  the  (q?lnlon  that  the  plaintiff 
has  failed  to  sustain  the  burden  of  proof 
showing  liability  on  the  part  of  the  defend- 
ant upon  any  of  the  Issues  raised.  According 
to  the  stipulatlcm: 

Judgment  for  the  defendant 


KIMBALL  v.  DAVIS. 

(Supreme  Judicial  Court  of  Maine.    March  15, 
1918.) 

1.  Neomqence  <S=al8,  124(2),  136(26)— Viola- 
tion OT  Law — Questions  for  Jubt. 
Violation  of  a  statute  or  ordinance  by  de- 
fendant sued  for  negligently  communicating  fire 
to  plaiiitiS's  property  over  lands  of  otiiers  from 
the  smokestack  of  defendant's  steam  sawmill  is 
not  negligence  per  se,  but  the  violation  of  a 
statute  or  ordinance  prohibiting  or  requiring  a 
certain  course  of  action  is  evidence  of  negligence 
when  the  inquiry  is  whether  the  doing  or  the 
failure  to  do  an  act  of  such  character  was  neg- 
ligence, and  under  all  the  circumstances  of  the 
case  the  question  of  negligence  and  causal  con- 
nection should  be  submitted  to  the  jury. 


2.  Negugenck  «=»66(3)  —  FAittmE  to  Pbo- 
CUBE  License— LiABiLiTT  fob  Neguokrce 
—Causal  Connection. 

The  omission  of  defendant  sawmill  owner 
to  procure  license  to  operate  bis  engine  was  en- 
titled to  no  weight  in  an  action  on  the  case  for 
damages  to  property  by  fire  which  came  over 
other  lands  from  defendant's  smokestack,  un- 
less there  was  some  causal  connection  between 
defendant's  omission  and  his  alleged  negligence. 

3.  Appeal  and  Erbob  «=>1053(3)— Cube  of 
Brbob— Evidence— Instbuction. 

In  such  action,  an  instruction  that  the  ju- 
ry must  find  some  causal  connection  between  de- 
fendant's omission  to  procure  license  and  his 
alleged  negligence,  otherwise  the  evidence  of 
the  omission  was  entitled  to  no  weight,  was 
effectual  to  remove  from  the  minds  of  the  jurora 
the  prejudicial  effect  which  the  admission  of 
the  evidence  caused  when  admitted  for  the  pur- 
pose claimed  by  plaintiff  in  offering  it ;  i.  e.,  to 
show  that  defendant  was  not  willing  to  comply 
with  the  plain  statutory  enactments  of  the  state. 

Exceptions  from  Supreme  Judicial  Conrt, 
York  County,  at  Law, 

Action  by  Milliard  A.  Kimball  against  Iv- 
ory Davis.  There  was  verdict  for  plaintiff, 
and  defendant  excepts  and  moves  for  new 
trlaL  Exceptions  overruled,  and  motion  de- 
nied. 

Argued  before  COKNISH,  C.  J.,  and 
SPEAR,  KING,  BIRD,  and  HANSON,  JJ. 

Stone  &  Stone,  of  Blddeford,  for  plaintiff. 
Emery  &  Waterhouse,  of  Blddeford,  for  de- 
fendant 

BIRD,  J.  This  cause  comes  before  this 
court  upon  defendant's  bill  of  exceptions  and 
general  motion  for  new  trial.  It  is  an  action 
of  the  case  to  recover  damages  occasioned  to 
the  property  of  the  plaintiff  by  fire,  sparks, 
and  cinders  communicated  thereto  over  and 
through  the  lands  of  others,  which  Is  alleged 
to  have  escaped  from  the  smokestack  of  de- 
fendant by  reason  of  his  negligent  and  care- 
less use  and  operation  of  his  steam  sawmill, 
engine,  boiler,  and  smokestack.  The  Jury 
found  for  plaintiff. 

It  appears  from  the  bill  of  exceptions  that 
plaintiff  during  the  cross-examination  of  de- 
fendant asked  him  if  he  had  obtained  a  li- 
cense to  operate  and  run  his  engine.  The  de- 
fendant objected  to  the  admission  of  the 
question  on  the  ground  that  the  obtaining  of 
a  license  would  have  no  bearing  upon  how  a 
man  operated  a  mill,  and  that,  there  being 
no  allegation  of  the  maintenance  of  a  nui- 
sance by  defendant,  the  question  was  Imma- 
teriaL  The  plaintiff  claimed  it  to  be  admla- 
sible  on  the  ground  that  failure  to  obtain 
the  license  required  by  statute  (R.  S.  c  23, 
H  21-24)  "is  evidence  of  not  being  willing  to 
comply  with  the  plain  statutory  enactments 
of  this  state,"  not  Claiming,  If  It  is  not  ob- 
tained, that  defendant  is  liable,  or  Is  not 
liable  from  that  fact.  The  question  was  ad- 
mitted subject  to  exceptions,  and  was  an- 
swered in  the  negative. 

[1]  The  license  Is  required  by  statute  to 
designate  the  place  where  the  buildings  for  a 
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stationary  engine  shall  be  erected,  the  ma- 
terials and  mode  of  construction,  the  size 
of  the  holler  and  famace,  and  snch  provision 
as  to  height  of  chimney  or  flues  and  protec- 
tion against  Are  and  explosion  as  the  mu- 
nicipal officers  think  proper  for  the  safety  of 
the  neighborhood.  R.  S.  c.  23,  $  21.  The  rule 
as  to  the  admission  of  evidence  of  the  viola- 
tion of  a  statute  or  ordinance  by  defendant 
in  actions  of  tort,  as  declared  in  the  state, 
Is  that  snch  violation  Is  not  negligence  per 
sc,  but  that  the  violation  of  a  statute  or  or- 
dinance prohibiting  or  requiring  a  certain 
coarse  of  action  Is  evidence  of  negligence 
when  the  Inquiry  Is  whether  the  doing  or  the 
failure  to  do  an  act  of  that  character  was 
negligence,  and  that,  under  all  the  circum- 
stances of  snch  case,  the  questions  of  negli- 
gence and  causal  connection  should  be  sub- 
mitted to  the  jury.  Neal  v.  Rendall,  98  Me. 
69,  77,  56  AO.  209,  63  L.  R.  A.  668;  Car- 
rlgan  v.  Stlllwell,  97  Me.  247,  253,  54  Atl. 
389,  61  L.  EL  A.  163.  See  WrU;ht  v.  Maiden 
ft  Melrose  R.  R.  Co.,  4  Allen  (Mass.)  283, 
290;  Lane  v.  Atlantic  Works,  111  Mass.  136, 
140;  Flnnegan  v.  Wlnslow  Skate  Co.,  189 
Mass.  580,  582,  76  N.  E.  1^.  And  see,  also, 
Gllmore  v.  Ross,  72  Me.  194,  198;  Burbank 
v.  Bethel  Steam  MUl  Co.,  75  Me.  373,  882,  46 
Am.  Rep.  400. 

[1,8]  It  la,  however,  unnecessary  to  dla- 
cuss  the  matter  further,  since  counsel  for  de- 
fendant admits  that  in  his  charge  to  the  Jury 
the  presiding  Justice  instructed  it  that  It 
must  find  some  causal  connection  between  the 
omission  to  procure  a  license  and  the  alleged 
n^Ugence  of  defendant,  and  otherwise  the 
evidence  of  defendant's  omission  would  be 
entitled  to  no  weight,  and  that  sUdH  Is  a  cor^ 
rect  statement  of  the  law.  He,  however, 
claims  that  the  Instruction  was  Ineffectual  to 
ranore  from  the  minds  of  the  Jurors  the 
piejndldal  effect  which  the  admission  of  the 
evidence  caused  when  admitted  for  the  pur- 
pose claimed  by  plaintiff  In  offering  It  It 
seema  to  be  conceded  that  cases  may  arise 
wherein  the  direction  of  the  court  may  not 
repair  the  injury  done  a  party  by  an  im- 
proper coatse  of  procedure.  Stone  v.  Ex- 
press Co.,  106  Me.  237,  240,  74  Atl.  23.  See, 
also,  State  v.  BarUey,  105  Me.  505,  506,  74 
AtL  1129;  Collagan  v.  Bums,  57  Me.  449,  473. 

In  Stowell  V.  Goodenow,  81  Me.  538,  539, 
where  testimony  had  been  Improperly  ad- 
mitted, the  court  says: 

"Sudi  testimony  could  not  affect  the  rights 
of  the  parties,  and  its  admission  mi^ht  have 
afforded  just  cause  of  complaint,  if  its  influence 
had  not  been  prevented  by  the  instructions." 

Holding  the  instructions  appropriate,  the 
court  further  says: 

"Under  such  instructions  the  testimony  be- 
came immaterial,  and  it  cannot  be  presumed  that 
the  jury  disregarded  these  instructions  and  al- 
lowed it  to  have  an  influence  upon  their  minds." 

This  decision  has  been  followed  In  numer- 
ous cases,  among  which  the  following  may 


be  cited:  State  v.  Kingsbury,  58  Me:  288, 
242;  State  v.  Fortier,  106  Me.  382,  384,  76 
Atl.  896,  21  Ann.  Cas.  454 ;  Whittaker  v.  San- 
ford,  110  Me.  77,  81,  85  Att.  899,  Ann.  Cas. 
1914B,  1202.  And  see  especially  McCann  v. 
Twltchell,  116  Me.  490,  102  Atl.  740.  We  find 
nothing  in  this  case  to  warrant  the  conclu- 
sion that  the  presumption  has  been  overcome. 

The  exceptions  must  be  overruled. 

The  motion  for  new  trial  is  of  the  usual 
character.  The  amount  of  damages  is  not 
questioned  by  defendant.  The  evidence  on 
the  question  of  liability  was,  as  usual,  con- 
flicting. To  discuss  or  analyze  it  at  length 
will  serve  no  useful  purpose.  It  is  the  iypin- 
lon  of  the  court,  the  credibility  of  the  wit- 
nesses b^lng  wholly  for  the  Jury,  that  there 
was  sufficient  evidence  in  the  case  to  sustain 
the  verdict 

Exceptions  overruled. 

Motion  for  new  trial  denied. 


MERRILL  V.  BEGAN. 

(Supreme  Judicial  Court  of  Maine.    March  15, 
1918.) 

1.  BXEOTJTOBS     AWD     ADinNISTBATOBS    4=9227 

(7)— Prksentation  of  Exiootbiz's  Ci.Anc. 
The  mere  fact  that  there  is  no  blank  pre- 
scribed for  the  presentation  of  a  private  claim 
of  an  executrix  against  a  solvent  estate  does 
not  cut  off  the  right  of  executrix  to  present 
such  claim,  though  the  statute  provides  for  uni- 
formity in  the  use  of  blanks  in  the  probate 
court 

2.  EXICCUTOES  AND  Adminisibatobs  <S=»241— 
Pbesentation  of  ExBctrraix's  Claim. 

Rev.  St.  1903,  c  68,  S  66,  providing  that  no 
private  claim  of  an  executor  or  administrator 
against  the  estate  shall  be  allowed  in  his  ac- 
count unless  stated  in  writing,  and  that  if  it  is 
disputed  it  may  be  submitted  to  referees,  does 
not  make  invalid  the  executrix's  private  claim 
against  tiie  estate,  allowed  at  a  prior  hearing  of 
which  notice  was  given  and  which  was  not  con- 
tested, since  such  claim  then  became  res  judi- 
cata. 

8.  EXECUTOBS  AND  Aduinistbatobs  4=>227(7) 
— Pbbsbntation  of  Executbix's  Ci-aim. 

A  writing  filed  in  a  probate  court  as  "pri- 
vate claim  of  the  executrix  against  the  deceased 
for  board  and  lodging  and  clothing,  medicine 
and  medical  attendance,"  furnished  between  cer- 
tain dates  "as  appears  more  fully  by  petition 
for  allowance  of  the  claim,"  which  had  been 
allowed,  meets  the  requirements  of  the  statute 
prescribing  manner  of  filing  private  claims  of 
the  executrix. 

Exceptions  from  Supreme  Judicial  Court, 
Cumberland  County. 

Proceeding  in  the  matter  of  the  estate  of 
Mary  Woods,  deceased,  wherein  Annie  Woods 
Regan,  as  administratrix,  filed  a  final  ac- 
count containing  her  personal  and  private 
claim  and  prayed  for  its  allowance,  to  whl<di 
Blanche  Woods  Merrill  objected.  From  a 
decree  of  the  supreme  court  of  probate,  af- 
firming the  decree  of  the  probate  court  al- 
lowing the  account  and  the  claim,  the  con- 
testant brings  exceptions.  Exceptions  over- 
ruled, and  decree  affirmed. 
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Argued  before  CORNISH,  C.  J.,  and 
SPEAR,  KING,  HANSON,  and  PHIL- 
BROOK,  JJ. 

William  H.  Gulliver,  of  Portland,  for  ap- 
pellant Joseph  E.  F.  Connolly,  of  Portland, 
for  appellee. 

PHILBROOK,  J.  Mary  Woods,  late  of 
Portland,  aunt  of  both  parties  to  this  cause, 
died  April  20,  1913,  leaving  a  will  wbich  was 
duly  allowed  June  3,  1913.  Tbe  appellee  was 
appointed  executrix  of  the  will  and  assumed 
tbe  discharge  of  that  trust  On  June  25, 
1913,  the  appellee,  being  then  executrix  of 
the  will,  and  having  a  private  claim  against 
th^  estate,  presented  that  claim  to  the  pro- 
bate court,  setting  forth  the  amount,  nature, 
and  grounds  of  the  same,  and  praying  that 
it  might  be  examined  and  allowed  by  the 
court.  Upon  this  claim,  and  prayer  for  ex- 
amination and  allowance,  notice  was  given 
by  publication  for  three  successive  weeks  in 
two  newspapers  published  in  Portland,  and 
personal  notice  was  given  to  the  appellant 
by  service  In  hand,  on  July  3,  1913,  of  an  at- 
tested copy  of  the  petition  and  order  of  court 
The  return  day  upon  which  examination  of 
the  claim  was  to  be  made  was  fixed  as  July 
15,  1913.  The  appellant  did  not  appear  up- 
on the  latter  date,  either  in  person  or  by 
counsel,  and  on  July  17,  1913,  a  hearing  was 
bad,  and  the  judge  of  probate,  by  decree  of 
that  date,  allowed  the  claim,  fixing  the 
amount  at  $1,560.  No  appeal  from  this  de- 
cree was  taken. 

Nearly  two  years  later,  namely  on  March 
18,  1915,  the  appellee  filed  in  probate  court 
an  account  of  her  administration  and  prayed 
for  its  allowance.  The  first  item  which  she 
sought  to  have  allowed  was  set  forth  in  the 
following  language: 

"Annie  Woods  Regan — private  claim  of  the 
executrix— against  the  deceased  for  board,  lodg- 
ing, clothing,  medicine,  and  medical  attend- 
ance, furnished  tbe  testator  from  April  29,  1907, 
to  April  29, 1913,  312  weeks,  at  $5.00  per  week. 
as  appears  more  fully  by  petition  now  filed  oi 
record  in  said  court,  to  which  reference  is 
made  for  more  particular  description  of  said 
claim,  and  which  said  petition  was  presented  to 
the  honorable  justice  of  said  probate  court  at 
the  June  27,  1918,  term  thereof,  notice  thereon 
being  ordered  returnable  at  the  July  16,  1913, 
term  of  said  court,  service  of  the  same  being 
ordered  made  by  publication  and  by  service  in 
hand  on  the  coresiduary,  which  said  services 
Oy  publication  and  in  hand  were  made,  as  ap- 
pears by  the  return  of  the  officer  on  the  petition 
aforesaid,  and,  after  hearing  in  said  probate 
court  at  a  term  thereof  held  July  17,  1913,  said 
claim  of  said  executrix,  as  presented  in  said  pe- 
tition, was  allowed  for  the  sum  of  $1,560.00.^ 

Upon  this  account,  in  which  the  private 
claim  was  made  one  of  the  items,  due  notice 
was  given,  and  at  the  return  day  of  the  no- 
tice the  appellant  appeared  and  filed  in  writ- 
ing her  objection  to  the  allowance  of  the  ac- 
count, and  declared  that  the  item  of  $1,560 
was  not  a  just  or  legal  claim  against  the  es- 
tate. 

On  October  25,  1915,  the  judge  of  the  pro- 


bate court  allowed  the  account,  after  some 
amendments  which  had  no  reference  to  the 
private  claim  of  the  executrix,  and  from  the 
decree  of  allowance  an  appeal  was  taken  to 
the  supreme  court  of  probate.  The  reasons 
of  appeal  were  24  in  number.  At  the  hear- 
ing before  the  supreme  court  of  probate  some 
of  the  reasons  of  appeal  were  dismissed  by 
agreement  of  the  parties;  others  were  dis- 
missed by  order  of  the  presiding  justice,  who 
made  certain  findings  of  law  and  fact,  al- 
lowed the  private  claim,  and  affirmed  the  de- 
cree of  the  probate  court  in  allowing  tbe  ac- 
count of  the  executrix. 

Exceptions  were  taken  by  the  appellant 
and  allowed  by  the  presiding  justice.  The 
real  issues  narrow  down  to  the  questions  In- 
volved in  the  allowance  of  the  private  claim 
and  the  precedure  followed  in  making  that 
allowance.  As  stated  by  the  appellant  in 
her  brief: 

"Tbe  main  issues  raised  by  the  appellant's 
exceptions  are:  First,  whether  the  procedure 
adopted  by  the  claimant  for  the  purpose  of  es- 
tablishing her  private  claim  against  the  estate  of 
the  deceased,  Mary  Woods,  was  in  accordance 
with  the  statutes  of  the  state  of  Maine  relative 
to  the  establishment  of  such  claims;  second, 
whether  the  private  claim  of  the  executrix  was 
'particularly  stated  in  writing'  as  required  by 
the  statute;  and,  third,  whether  the  decision  of 
the  judge  of  probate,  in  allowing  the  private 
claim  of  the  executrix  previous  to  the  filing  of 
the  account,  was  res  adjudicate,  and  therefore 
that  the  appellant  was  not  entitled  to  be  heard 
when  the  executor's  account,  including  such  pri- 
vate claim,  was  presented  for  allowance,  and 
was  not  entitled  to  be  heard  on  the  allowance  of 
the  private  claim  of  the  executrix  at  the  time  of 
tbe  hearing  on  the  account  in  the  supreme 
court  of  probate,  and  was  not  entitled  to  request 
the  judge  of  probate  to  submit  such  private  ac- 
count to  referees  agreed  upon  in  writing  by  tlM 
interested  parties  present" 

Was  the  procedure  of  the  claimant  In  ac- 
cordance with  the  statute?  By  far  the  great- 
er part  of  the  appellant's  argument  Is  de- 
voted to  a  negative  answer  to  this  question, 
and,  indeed,  we  should  be  doing  practical 
justice  to  the  appellant  If  we  should  8*y 
that  her  entire  case  stands  or  falls  accord- 
ingly as  this  qnestlon  is  determined.  The 
first  and  second  issues,  as  stated  in  the  quo- 
tation just  made  from  the  appellant's  brief, 
may  be  with  propriety  united  in  one  issue 
since  both  relate  to  procedure.  As  to  the 
third  issue,  we  may  properly  aver  that  It 
stands  or  falls  upon  the  decision  of  the  oth- 
er two. 

It  has  already  appeared  that  the  private 
claim  was  presented  to  tbe  judge  of  tbe  pro- 
bate court  nearly  two  years  before  the  ac- 
count the  allowance  of  which  is  tbe  cause 
of  this  litigation,  was  presented  for  accept- 
ance and  allowance.  It  has  already  appeared 
that  the  appellant  had  full  and  timely  notice 
of  the  presentation  of  this  private  claim,  but 
for  some  reason  best  known  to  herself  she 
made  no  opposition  to  it  when  presented. 

[1]  She  now  argues  that,  as  there  is  no 
blank  prescribed  for  the  presentation  of  a 
private  claim  of  an  executrix  against  a  sol- 
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vmt  estate,  tbe  claimant  used  a  blank  de- 
signed for  presentation  of  such  a  claim 
against  an  Insolvent  estate,  witb  gome  mod- 
ifications, and  hence  confusion  arose  wbicb 
opened  tbe  first  door  to  Irregular  procedure. 
Her  argument  upon  tbis  point  is  not  per- 
suasive. "Tbe  statute  establishing  uniform- 
ity in  tbe  use  of  blanks  in  tbe  probate  court 
Is  not  to  be  so  construed  as  to  deprive  tbe 
petitioner  of  his  remedy,  if  there  is  no  pre- 
scribed form  adapted  to  the  existing  situa- 
tion." McKenzle  v.  Hospital  Association, 
106  Me.  385,  76  Atl.  704. 

[2]  But  the  chief  burden  of  the  appellant's 
complaint  lies  in  the  fact  that  there  was  an 
adjudication  of  the  private  claim  before,  and 
apart  from,  the  time  when  the  appellee  pre- 
sented this  contested  account.  She  relies 
with  much  confidence  upon  the  expression 
"in  his  account,"  which  occurs  In  R.  S.  c. 
68.  t  66,  which  reads  as  follows: 

"No  private  claim  of  an  executor  or  adminis- 
trator, against  the  estate  under  his  charge,  shall 
be  allowed  in  his  account,  unless  parncnlarly 
stated  in  writing;  if  such  claim  is  disputed  by 
a  person  interested,  it  may  be  submitted  to  ref- 
erees agreed  upon  in  writing  by  the  interested 
parties  present,  or  their  agents  or  guardians; 
and  the  judge  may  accept,  or  recommit  their 
written  report,  made  pursuant  to  the  submission, 
and  decree  accordingly." 

It  mast  be  conceded  that  the  Judge  of  the 
probate  court  who  made  the  decree  on  July 
13,  1918,  allowing  the  private  claim,  had  Ju- 
risdiction over  the  parties,  the  estate,  and 
the  anbject-matter  in  dispute.  "If  tbe  exec- 
ntor  or  administrator  lias  a  private  claim 
against  the  estate  It  must  be  specially  pass- 
ed upon  by  the  probate  Judge  or  tbe  pay- 
ment of  It  cannot  be  allowed."  Wilson  on 
Probate  PracUoe  (edition  of  1896)  p.  192. 
Tbe  statute,  to  be  sure,  permits  a  reference 
under  a  written  agreement  of  the  parties  In- 
terested and  present;  but  this  reference  is 
not  made  a  matter  of  absolute  right,  and  is 
at  best  subject  to  the  approval  or  otherwise 
of  the  probate  Judga  Neither  does  the  stat- 
ute point  out  the  time  when  a  hearing  up- 
on such  a  claim  may  be  held,  nor  limit  such 
bearing  to  the  time  when  the  administrator 
files  his  first  or  8ubseq.uent  account  In  Ela 
T.  Ela,  84  Me.  423,  24  Atl.  893,  this  court 
said: 

"Probate  procedure,  in  this  state,  should  be 
conducted  upon  the  rules  of  the  broadest  equity, 
whenever  the  provisions  of  statute  do  not  con- 
flict with  that  view.  Snbatantial  justice  should 
be  awarded  by  methods  conducive  to  economy 
and  dispatch,  and  without  unnecessary  circuity 
of  action  or  prolixity  in  procedure." 

This  principle  was  approved  in  Famum's 
Appeal,  107  Me.  488,  78  Atl.  901,  a  case  where 
a  bill  for  professional  services  of  an  attor- 
ney. In  opposing  the  appointment  of  a  guard- 
ian, was  presented  after  the  guardian  was 
appointed.  The  statute  was  silent  as  to  the 
procedure  by  which  the  petition  for  allow- 
ance of  such  a  claim  might  be  presented  to 
the  probate  court.    The  court  declared  that: 


The  "petition  presents  the  whole  matter  to  tbe 
judse  or  the  probate  eourt,  who  will  then  deal 
witli  it,  as  to  notice  of  time  and  place  of  hear- 
ing, and  other  proceedings,  as  justice  and  equity 
•     •     •     require." 

In  the  case  at  bar  the  claim  was  presented 
in  proper  form  to  the  judge  of  the  probate 
court  having  jurisdiction  of  the  parties,  tbe 
case,  and  tbe  subject-matter  of  tbe  contro- 
versy. He  gave  personal  notice  to  tbe  ap- 
pellant, heard  the  petitioner,  and  made  a  de- 
cree from  which  no  appeal  was  taken.  We 
think  that  tbe  controversy  then  became  res 
adjudicata. 

[3]  As  to  the  statement  of  tbe  item  In  tbe 
account  presented  in  the  allowance,  we  have 
examined  the  same  carefully,  noting  as  a 
part  of  the  statement  tbe  reference  to  prior 
proceedings  and  files  of  tbe  court,  and  are  of 
opinion  that  the  statement  meets  the  require- 
ment of  the  statute. 

This  conclusion  covers  also  tbe  elements  of 
tbe  third  ia.sne,  and  the  mandate  must  be: 

Exceptions  overruled. 

Decree  of  supreme  court  of  probate  affirm- 
ed witb  costs. 


DANA  V.  SMITH, 

(Supreme  Judicial  Court  of  Maine.    March  15, 
191&) 

1.  EASEiaNts  ®=3{50— Hebebvatioit  of  Wat 
—Deed  Constbued. 

A  deed  of  a  right  "to  pass  to  the  highway 
by  the  shore  of  the  flowage,  such  as  will  con- 
vene his  purpose,"  to  an  Indian  without  horses, 
held  not  to  grant  a  cartway  or  a  way  to  be  used 
by  automobues,  but  simply  a  footpath. 

2.  £a8Ekekts   «=>36(3)    —   Obstbuction   op 
Bight  of  Wat— Evidence. 

In  action  for  damages  for  blocking  right  of 
way,  evidence  held  insufficient  to  show  that  the 
way  blocked  was  one  granted  in  a  deed. 

3.  Easements   €=36(3)   —  Reseevation    of 

Wat— SnBSTITUTION— BJVIDENCB. 

Evidence  held  insufficient  to  show  that  a 
certain  road  had  been  substituted  by  oral  agree* 
ment  for  a  pathway  granted  in  a  deed. 

Report  from  Supreme  Judicial  Couri, 
Washington  County,  at  Law. 

Action  by  Francis  Dana  against  Daniel 
A.  Smith.  Before  the  coart  on  report  Judg- 
ment for  defendant 

Argued  before  OOKNISiH,  C.  J.,  and 
SPEAR,  EIINQ,  BIRD,  HANSON,  and 
PHILBROOK,  JJ. 

Frederick  Bogue,  of  East  Machias;  and  R. 
J.  MicGarrigle,  of  (Taials,  for  plaintifT.  Ash- 
ley St  Clair,  of  Calais,  and  A.  D.  McFauI 
and  J.  F.  Lynch,  both  of  Machias,  for  de- 
fendant 

PHILBROOK,  J.  This  case  has  been  be- 
fore us  on  exceptions  (Dana  v.  Smith,  114 
Me.  262,  95  Atl.  1034),  and  now  comes  on 
report,  for  determination  of  the  rights  of  the 
parties  upon  so  much  of  tbe  evidence  as  is 
legally  admissible.  The  cause  of  action 
claimed  by  the  plaintiff  is  obstruction  of  and 
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interference  wltti  a  right  of  way  from  a  pub- 
lic town  way  over  and  across  land  of  the  de- 
fendant to  land  of  the  plalntifT. 

In  the  year  1895  the  defendant  sold  to 
Soplel  Haney,  now  deceased,  about  an  acre 
of  land  which  Jutted  into  Gardner's  Lake,  but 
was  not  contiguous  to  any  public  way.  The 
deed  provided,  however,  that  "a  right  Is  also 
given  iSoplel  flaney  to  pass  to  the  highway 
by  the  shore  of  the  flowage,  snch  as  will 
convene  his  purpose."  In  the  former  consid- 
eration of  this  case  we  held  that  the  haben- 
dum clause  In  the  deed  gave  an  estate  In  fee 
to  the  grantee,  and  that  whatever  right  of 
way  he  acquired  by  the  deed  was  capable  of 
grant.  The  plaintiff,  by  deeds  from  the  heirs 
of  Soplel  Haney,  holds  the  same  right  of  way 
which  was  conveyed  to  Haney  by  the  de- 
fendant The  plaintiff  is  not  contending  for 
a  right  of  way  by  necessity,  but  by  grant. 
This  requires  a  careful  examination  and  in- 
terpretation of  the  original  deed  from  Smith 
to  Haney.  We  have  recently  had  occasion  to 
say,  upon  the  authority  of  Perry  v.  Buswell, 
113  Me.  399,  91  Atl.  483,  that: 

"The  cardinal  rule  for  the  interpretation^  of 
deeds  is  the  expressed  -intention  of  the  parties, 
gathered  from  all  parts  of  the  instrument,  giv- 
mg  each  word  its  due  force,  and  read  in  the 
lil^t  of  existing  conditions  and  circumstances. 
It  is  the  intention  effectually  expressed,  not 
merely  surmised.  This  rule  controls  all  others. 
Technical  rules  of  construction  of  deeds  may 
be  resorted  to  as  an  aid  in  getting  at  the  in- 
tention. And  technical  rules  may  be  control- 
ling, when  nothing  to  the  contrary  is  shown  by 
the  deed.  The  ancient  rigiditjr  of  technical  rules 
has  given  way  in  modem  times  to  the  more 
sensible  and  practical  rule  of  actual  expressed 
intention." 

The  plaintiff,  in  his  declaration,  claims  a 
right  to  a  "cartway"  across  the  defendant's 
premises.  The  deed  from  Smith  to  Haney 
grants  a  right  to  pass,  such  as  would  con- 
vene the  grantee.  Haney,  grantee  in  the 
Smith  deed,  was  an  Indian,  living  and  earn- 
ing a  livelihood  in  a  manner  now  common  to 
that  aboriginal  race  of  men.  He  made  bas- 
kets, aze  bandies,  and  canoes  for  sale  to 
those  who  might  wish  to  buy.  While  there 
Is  evidence  that  Haney's  boys  owned  horses 
after  the  death  of  their  father,  there  is 
ncme  that  he  owned  any,  or  used  any,  so  as 
to  need  any  cartway  for  his  convenience. 
Now  is  there  any  evidence  to  show  that 
when  the  deed  was  given  there  were  custom- 
ers desiring  to  come  by  automobile  or  other 
conveyance  to  the  land  described  in  the  deed; 
nor  did  the  grant  purport  to  convey  to 
Haney  or  to  the  general  public  any  right  to 
pass  and  repass  with  teams  or  automobiles. 
The  defendant  testified  that  when  he  gave 
the  deed  to  Haney  they  went  to  the  premis- 
es to  mark  out  the  right  of  way ;  that  they 
went  along  under  the  high-water  mark  un- 
til they  came  to  a  place  near  the  land  which 
Haney  bought;  that  Haney  selected  the  right 
of  way  and  with  his  knife  marked  bushes 
to  indicate  the  location  of  the  way;  that  he 
made  no  claim  that  he  desired  to  pass  with 


teams;  that  Haney  said  he  "wanted  a  path 
wide  enough  to  carry  a  basket";  that  he 
said  "the  principal  part  of  his  outlet  would 
be  by  water  and  ice;"  and  that  he  "could 
go  down  there  by  a  canoe."  The  defendant 
further  testified  that  at  extreme  high  water 
one  could  not  walk  where  Haney  marked 
the  way,  but  that  such  conditions  lasted 
only  a  short  time,  and  that  there  was  a 
path  around  the  shore.  The  defendant  also 
testified  that  the  way  thus  Indicated  by 
Haney  was  all  he  wanted;  that  it  suited 
him;  and  that  be  gave  his  reasons  for  the 
same. 

[1]  Taking  into  consideration  the  descrip- 
tion of  the  way  given  in  the  deed,  together 
with  all  the  testimony  disclosing  the  exist- 
ing conditions  and  circumstances  of  the 
grant  and  of  the  parties,  it  is  the  opinion  of 
the  court  that  the  right  of  way  created  by 
the  deed  was  not  a  cartway,  or  a  way  to  be 
used  by  automobiles,  or  animal  drawn  vehi- 
cles, but  simply  a  footpath. 

[2]  G^ere  Is  controversy,  however,  as  to 
Just  where  the  right  of  way,  as  ag^reed  upon 
by  Smith  and  Haney,  existed  upon  the  face 
of  the  earth.  An  examination  of  the  plan 
whldbi  is  incorporated  in  the  record  shows 
that  there  was  a  path  close  to  the  flowage 
on  the  easterly  shore  of  defendant's  land, 
beginning  at  a  point  where  the  highway 
very  nearly  touched  the  flowage,  and  ran 
along  close  to  that  easterly  shore,  from  the 
highway  to  a  bog,  over  which  there  appears 
to  be  a  bridge  marked  "All  bridge";  that 
here  the  path  crossed  the  bog  by  the  bridge 
and  continued  along  what  Ib  marked  "Smith 
wood  road  to  lake,"  to  the  little  house  in 
which  Haney  lived.  This  path  shows  the 
location  of  the  way  as  claimed  by  the  de- 
fendant. The  "wood  road,"  according  to  the 
plan,  began  at  the  defendant's  buildings. 
quite  a  distance  westerly  from  the  point 
where  the  path  began,  ran  to  the  "fill 
bridge,"  then  over  the  bridge  and  across  the 
Haney  land  to  the  lake.  There  appears  up- 
on the  plan  another  way,  or  road,  beginning 
at  the  highway  just  westerly  from  the  point 
where  the  path  began,  and  after  running 
a  few  feet  near  the  path  it  swerves  a  little 
farther  away  from  the  shore  and  Joins  the 
"Smith  wood  road"  a  short  distance  south- 
westerly from  the  "fill  bridge."  This  last- 
named  road,  and  its  extension  by  the  "wood 
road"  and  the  "fill  bridge,"  to  the  Haney 
house,  is  the  way  claimed  by  the  plaintiff. 
It  appears  that  before  the  plan  was  made 
by  the  surveyor  a  portion  of  the  land,  over 
which  passed  what  we  will  call  that  part 
of  the  plalntifTs  road  leading  from  the  high- 
way to  the  "wood  road,"  had  been  plowed 
and  seeded,  so  that  the  surveyor  located  it 
where  in  his  judgment  "the  old  road  used 
to  go."  In  other  words,  that  part  of  the 
road  claimed  by  the  plaintiff  had  no  visible 
existence,  when  the  plan  was  made,  for  a 
distance  of  some  250  feet  from  the  highway. 
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bat  beyond  that  tbe  road  remained,  accord- 
ing to  the  testimony  of  the  surveyor.  It 
should  be  observed,  however,  that  on  cross- 
examination  the  surveyor  testifled  that  the 
part  of  the  road  which  be  said  was  remain- 
ing was  a  portion  of  the  Smith  "wood  road" 
and  not  a  portion  of  tbe  old  road  leading 
fitMn  tbe  highway  to_  tbe  "wood  road"  and 
whldt  we  have  called  the  plaintiff's  road. 
The  surveyor  also  testifled  that  there  was 
a  fence,  made  of  stakes  and  barbed  wire, 
across  the  location  of  this  so-called  old  road. 
This  la  the  interference  and  obstruction  com- 
plained of  by  the  plaintiff.  Whether  that 
fence  obstructed  the  path  or  way  claimed 
by  tbe  defendant,  we  will  refer  to  later. 

The  plaintiff,  by  bis  own  testimony  and 
that  of  other  witnesses,  one  being  the  son 
of  Sopiel  Haney,  offered  evidence  that  he  and 
these  other  witnesses  bad  traveled  this  so- 
called  old  road  in  going  to  the  Haney  place, 
and  had  seen  other  people  do  the  same.  But 
the  evidence  falls  far  short  of  establishing 
any  prescriptive  rights  for  Haney,  or  his 
successors  in  title,  over  this  so-called  old 
road.  The  plaintiff  urges,  however,  that 
since  these  things  were '  true  the^  contain 
strong  elements  of  presumption  that  when 
Smith  granted  a  right  of  way  to  Haney  tbe 
actual  way  granted  was  by  this  so-called 
old  road.  This  presumption  encounters  tbe 
positive  testimony  of  the  defendant  that  he 
did  not  grant  the  right  of  way  over  the  so- 
called  old  road,  and  that  Haney  did  not  so 
claim  when  the  right  of  way  was  selected 
by  the  latter.  The  defendant  further  testi- 
fied tbat  this  so-called  old  road  was  not  tn 
existence  at  tbe  time  he  gave  the  deed  to 
Haney,  and  explains  its  existence  later  by 
saying  that  he  desired  to  cultivate-  the  land, 
where  later  this  so-called  old  road  was  used; 
tbat  tbe  land  was  very  rocky;  tbat  he  de- 
sired to  haul  these  rocks  over  to  where  he 
made  tbe  "fill  bridge" ;  that  while  this  was 
being  done  there  were  bars  in  the  fence 
standing  where  the  present  fence  Is;  that 
be  used  this,  so-called  old  road  for  something 
like  12  years;  that  during  that  time  others 
passed  through  these  bars  and  over  the  so- 
called  old  road  without  consent  or  objection 
on  bis  part.  Thus  he  offers  his  explanation 
of  the  passing  testified  to  by  plaintiff  and 
his  witnesses,  and  says  where  be  no  longer 
needed  this  so-called  old  road  for  his  own 
convenience  he  closed  the  bars  and  erected 
a  sign  forbidding  any  further  passing. 

Tbe  defendant  Is  corroborated  by  several 
witnesses  as  to  the  Impassable  condition  of 
tbe  premises,  where  the  so-called  old  road 
was  claimed  by  the  plaintiff  to  exist,  until 
Smith  removed  the  rocks,  and  that  no  road 
ever  existed  imtU  those  rocks  were  removed. 
It  is  uncontradicted  tbat  after  purchasing 
tbe  land  Haney  moved  his  house,  not  by  the 
"old  road"  which  plaintiff  claims  existed 
and  was  open  to  Haney,  but  by  the  road 


leaving  the  highway  near  the  Smith  home- 
stead. All  this  testimony  is  opposed  to  the 
presumption  of  the  plaintiff,  as  referred  to 
above,  and  we  think  the  plaintiff  has  failed 
to  show  by  a  fair  preponderance  of  tbe  evi- 
dence tbat  the  way  which  be  purchased  was 
the  so-called  old  road. 

[3]  It  is  suggested  In  argument  that  there 
was  a  new  way  substituted  for  the  original 
one,  by  oral  agreement  of  Smith  and  Haney, 
after  the  original  one  was  marked  out.  It 
appears  that  about  a  year  after  Haney  went 
there  be  complained  that  his  road  was  wet 
and  asked  permission  to  "walk  inside."  The 
defendant  says  he  told  Haney  that  if  he 
could  make  a  road  through  the  bushes,  but 
keep  outside  the  garden,  he  might  do  so, 
at  times  when  be  could  not  use  his  own  way 
conveniently.  But  there  is  no  evidence  that 
the  original  way  was  permanently  abandon- 
ed and  a  new  one  substituted  therefor.  At 
best  It  only  appears  that  as  a  matter  of 
accommodation  Smith  allowed  Haney  to 
"walk  inside"  temporarily. 

It  only  remains  to  decide  whether  tbe  way 
which  Haney  and  his  successors  in  title 
were  entitled  to  is  obstructed  by  tbe  plain- 
tiff. Tbat  way  Is  the  path  as  claimed  by 
the  defendant.  The  plaintiff  claimed  ob- 
struction to  this  path  by  the  fence.  Tbe 
defendant  claimed  that  the  only  obstruction 
Is  growing  bushes  which  he  was  not  bound 
to  remove.  The  evidence  is  conflicting,  but 
a  careful  examination  leads  us  to  the  con- 
clusion that  there  still  exists,  except  per- 
haps as  partially  obstructed  by  bushes,  the 
"path  wide  enough  to  carry  a  basket,"  which 
was  the  right  of  way  which  Haney  asked 
for  and  obtained,  and  that  this  way  has  not 
been  obstructed  by  tbe  defendant. 

Judgment  for  tbe  defendant. 


KIDDER  V.  SADLER. 

(Supreme   Judicial    Court    of    Maine.      March 
15,  1918.) 

1.  Nbolioenci:  <g=>39  —  Stbuctttbbs  Attbao- 

TFVE  TO  ChILDBKN. 

Tbe  doctrine  of  liability  for  maintaining 
dangerous  structures  attractive  to  children  does 
not  exist  in  Maine. 

2.  Neolioenci:   >g=»32(2)—lNvrrEB— Licensee. 

An  invitee,  as  distinguished  from  a  mere  li- 
censee, mast  come  upon  the  premises  for  a  pur- 
pose connected  with  tbe  business  in  which  occu- 
imnt  is  engaged  or  which  he  permits  to  be  car- 
ried on  there. 

3.  Negligence  ®=>32(4)— iNvrrEB— Chtldben. 

A  six  year  old  boy  injured  by  obtaining  ex- 
plosive caps  on  premises  which  defendant  was 
endeavoring  to  sell  and  to  which  be  had  invited 
prospective  purchasers  was  not  an  invitee. 

4.  Negligence  €=>32(1)  —  Licensee  —  Lia- 
bility. 

The  occupant  of  premises  owes  a  licensee  no 
duty  except  the  negative  one  not  to  wantonly 
and  recklessly  expose  him  to  danger. 
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5.  EXFLOSIVEB  €=»8  —  NSGLIOEWT  EXFLOSION 
— EVIDEWCE. 

Evidence  diat  a  six  year  old  boy  secared 
nitroKlycerin  caps  ander  or  near  a  portable  shed 
which  defendant  used  as  an  oiSce  in  selling  lots, 
and  was  injured  by  throwing  them  in  a  fire  sev- 
eral days  later,  does  not  establish  that  defend- 
ant wantonly  injured  or  exposed  him  to  danger, 
even  though  the  boy  be  considered  a  licensee. 

Report  from  Supreme  Judicial  Court, 
Oumberland  County,  at  Law. 

Action  by  Arnold  W.  Kidder,  by  his 
next  friend,  against  Frank  W.  Sadler.  On 
report.    Judgment  for  defendant. 

Argued  before  CORNISH,  C.  J.,  and 
SPEAR,   HAJJSON,  and  PHILBROOK,  JJ. 

William  A.  Connellan,  of  Portland,  for 
plaintlft.  George  F.  Qould,  of  Portland, 
Benjamin  Ij.  Berman,  of  Lewiston,  and 
Jacob  H.  Berman,  of  Portland,  for  defend- 
ant 

PHILBROOK,  J.  This  Is  an  action  to  re- 
cover damages  for  alleged  negligence  on  tbe 
part  of  tbe  defendant  and  comes  up  on  re- 
port 

The  defendant  bought  a  tract  of  land  in 
the  suburbs  of  South  Portland,  plotted  the 
same,  and  engaged  in  the  sale  of  lots.  In 
the  course  of  this  business,  by  appropriate 
methods  of  advertising,  he  invited  and  re- 
quested the  public  to  visit  his  land  and 
bring  their  friends.  During  the  larger  part 
of  the  month  of  May,  1916,  he  was  at  work 
on  the  premises,  preparing  them  for  devel- 
opment, and  on  June  1st  occurred  the  open- 
ing sale.  Special  free  cars,  upon  which 
everybody  was  invited  to  ride,  were  adver- 
tised to  run  to  the  place  of  sale  daily  from 
Munjoy  Hill  and  Monument  Square,  both 
in  the  dty  of  Portland.  On  June  8th  he 
advertised  "Sadler  Land  Sale.  A  good  time 
out  of  doors.  F.  W.  S.  Co.  Free  to  all  over 
21  years  old."  Owing  to  the  fact  that  the 
plaintiff  lived  In  the  Immediate  neighbor- 
hood of  the  land  offered  for  sale.  It  does 
not  appear  that  he  naturally  would,  or  In 
fact  did,  accept  this  Invitation  to  ride  upon 
these  cars  in  going  from  his  home  to  these 
lands. 

In  the  previous  year,  1915,  the  defendant 
had  opened  another  tract  of  land  for  sale 
in  the  neighborhood  of  these  premises  of- 
fered for  sale  in  1916.  The  plaintiff,  a  boy 
of  the  age  of  6%  years  when  the  accident 
occurred,  lived  with  his  parents  on  one  of 
the  lots  In  the  tract  opened  In  1915.  Dur- 
ing the  development  of  the  tract  opened  In 
1916  the  defendant  moved  thereon,  from 
the  land  developed  In  1916,  a  small  port- 
able shed,  or  shack,  and  located  it  about 
one-third  of  a  mile  from  the  plaintiff's 
home.  The  mother  of  the  plaintiff  testified 
that  it  was  not  visible  from  her  house  in 
Its  new  location.  The  father  of  tbe  plain- 
tiff described  the  building  as  being  6  by  8 
feet  in  dimension,  about  7%  feet  high,  from 


the  eaves  to  the  ground,  wlflj  four  comer 
posts  resting  on  timbers,  which  he  describ- 
ed as  shoes  with  one  eai  ot  each  snipped 
off  so  they  would  not  dig  -into  the  ground 
when  the  building  was  hauled  from  place 
to  place,  a  task  easily  i>erformed  by  one 
pair  of  horses.  He  further  testified  that 
there  was  a  floor  In  the  building  which  was 
so  placed  as  to  leave  an  open  space  between 
It  and  the  ground  of  about  2%  feet  in 
height.  Th?re  was  a  door  In  one  end  of  the 
building  and  movable  steps,  to  lead  from 
the  level  of  the  ground  to  liie  level  of  the 
floor.  From  the  photographs  introduced  in 
tbe  case  It  appears  that  the  sides  and  ends 
of  the  building  were  boarded  down  to  the 
ground  or,  as  the  plaintiff's  father  stated, 
"it  was  boarded  from  the  ground  to  the 
eaves."  These  boards  were  nailed  horizon- 
tally, and  those  which  were  on  the  end  of 
the  building  containing  the  door,  and  be- 
tween the  floor  and  the  ground,  were  ar- 
ranged on  binges  to  swing  upward  when 
the  steps  were  removed,  forming  what  was 
called.  In  the  testimony,  a  trapdoor.  It  was 
necessary  to  r^nove  tbe  steps  before  the 
trapdoor  could  be  opened,  but,  when  the 
steps  were  removed,  it  could  be  easily  lifted 
If  not  fastened.  Tbe  plaintiff's  father  as- 
sisted the  defendant  In  securing  customers 
for  tbe  lots  placed  on  sale,  and  the  relations 
between  these  two  men  were  very  friendly. 
It  was  claimed  that  the  defendant  stored 
In  the  cellar  of  the  plaintiff's  father  certain 
presents  which  he  was  accustomed  to  take 
therefrom  at  various  tlmes^  presents  at- 
tractive to  children,  and  convey  them  to  this 
small  shack  from  which  they  were  distrib- 
uted. It  was  claimed  that  the  defmdant 
allowed  the  plaintiff  to  accompany  him  to 
the  shack  with  the  presents,  and  at  least 
once  one  of  the  presents  was  given  to  the 
plaintiff.  On  or  about  the  eth  of  June  tbe 
plaintiff  went  out  In  the  company  of  some 
boys  of  about  his  own  age  to  gather  flowers, 
and  on  his  return  trip  he  claims  that  he 
went  to  the  shack  and  found  a  number  of 
nitroglycerin  caps  on  the  ground,  about  five 
feet  from  the  building,  which  he  picked  up 
and  brought  home.  On  the  9th  of  June  he 
put  one  of  these  caps  In  the  stove,  an  ex- 
plosion followed,  and  plaintiff's  right  hand 
was  blown  off. 

We  have  stated  the  plaintiff's  contentions 
at  some  length  because  he  Invokes  the  prin- 
ciple of  liability  for  maintaining  dangerous 
structures  attractive  to  children,  and  be- 
cause he  is  at  variance  with  the  defendant 
as  to  whether  he  was  an  invitee,  licensee^ 
or  trespasser  on  the  defendant's  land. 

[1]  In  the.  plaintiff s  brief  are  to  be  found 
a  large  number  of  cases  from  other  juris- 
dictions supporting  the  doctrine  of  liability 
for  maintaining  dangerous  structures  at- 
tractive to  children,  but  no  such  citation 
is    made   of   any    case   so   decided   by    this 
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court  Indeed,  our  court  has  distinctly  de- 
clined to  adopt  this  doctrine  although  ad- 
niittins  that  other  courts  bare  adopted  it. 
This  principle  has  been  so  recently  and  thor- 
nu!;hly  discussed  that  It  Is  only  necessary 
to  refer  to  McMinn  V.  N.  E.  Tel.  Co.,  113 
Me.  519,  95  Atl.  210.  and  Nelson  v.  Burn- 
ham-MorrlU  Co.,  114  Me.  213,  95  Ml.  1029. 
We  adhere  to  our  previously  expressed  vo- 
sition  upon  this  point. 

Was  the  plaintiff  an  Invitee,  licensee,  or 
trespa.s.<!er  upon  the  defendant's  premises 
at  the  time  when  he  obtained  the  nitrogly- 
cerin caps?  Upon  the  answer  to  this  ques- 
tion depends  the  degree  of  care  for  which 
the  defendant  may  be  held  responsible. 

[2-1)  It  Is  not  clninied  that  on  the  morn- 
ins  when  the  paps  were  obtained  the  plain- 
tiff was  on  the  .premises  by  reason  of  any 
express  Invitation  of  the  defendant,  but  the 
plaintiff  claims  an  implied  invitation.  In  a 
legal  sense,  to  come  under  an  implied  invi- 
tation, as  distinguished  from  mere  llcen.se, 
ihe  visitor  must  come  for  a  purpose  connect- 
ed with  the  business  In  which  the  occupant 
is  engaged,  or  which  he  permits  to  be  car- 
ried on  there.  There  must  be  some  mutu- 
ality of  interests  In  the  subject  to  which 
the  visitor's  business  relates,  although  the 
particular  thing  which  Is  the  subject  of  the 
visit  may  not  be  for  the  benefit  of  the  oc- 
cupant. Plummer  v.  Dill,  156  Mass.  426, 
31  X.  E.  128,  32  Am.  St.  Rep.  463:  Stan- 
wood  V.  Clancey,  106  Me.  72,  75  Atl.  203, 
26  L.  R.  A.  (N.  S.)  1213 :  Elie  v.  I*  A.  &  W. 
Street  RaUway,  112  Me.  178,  91  Atl.  786, 
L.  R.  A.  1916C,  104.  Plainly  then  this  plain- 
tiff was  not  an  Invitee.  If  we  consider  the 
relations  between  the  parties  and  their  pre- 
vious conduct  sufficient  to  warrant  the  find- 
ing that  the  plaintiff  was  a  licensee,  then 
the  rule  Is  well  settled  that  the  defendant 
owed  the  plaintiff  no  duty  except  the  nega- 
tive one  not  to  wantonly  Injure  him,  nor 
wantonly  and  recklessly  expose  him  to  dan- 
ger. Russell  V.  M.  C.  R.  R.,  100  Me.  406, 
61  Atl.  899;  McGlaln  v.  Caribou  National 
Bank,  100  Me.  437,  62  Atl.  144;  Moffatt  v. 
Kenny,  174  Mass.  311,  54  N.  B.  850. 

As  we  have  already  said,  the  plaintiff 
claims  that  these  dangerous  caps  were  left 
out  upon  the  ground,  unprotected  and  easily 
obtainable.  The  defendant  and  his  witness- 
es stoutly  deny  this.  One  of  the  little  boys 
who  was  with  the  plaintiff,  In  the  frank 
manner  characteristic  of  a  boy  of  seven 
years  of  age,  told  of  some  one  of  their  num- 
ber seeing  the  shack  and  suggesting  a  visit 
thereto ;  that  two  of  the  boys  took  the  steps 
an-ay;  that  an  attempt  was  made  to  lift  up 
the  trap  door  but  the  attempt  failed  because 
it  was  nailed;  that  the  plaintiff  looked  un- 
der the  building  and  first  saw  a  pick  and 
shovel,  then  saw  the  caps  in  a  box,  and, 
finally,  having  lain  down  and  reached  imder 
the  building,    got  hold    of  the  box,    pulled 


out  the  cape,  and  carried  some  away.  Two 
other  playmates  of  the  plaintiff,  one  nine 
years  of  age  and  the  other  seven,  in  a  naive 
way  fully  corroborated  this  story. 

From  a  careful  study  of  all  the  evidence 
we  feel  that  the  plaintiff  has  failed  to  show 
that  the  defendant  did  anything  to  wanton- 
ly injure  him,  or  that  the  defendant  wanton- 
ly and  recklessly  exposed  him  to  danger. 

It  becomes  therefore  unnecessary  to  dis- 
cuss proximate  cause  and  other  defenses 
raised  against  the  plaintiff's  action. 

Judgment  for  defendant. 


DYER  V.  HELSON. 

(Supreme  Judicial  Court  of  Maine.    March  18, 
1918.) 

1.  Parent  and  Child  <S=33(1)— Suppokt  of 
Child— Parent's  Obligation. 

If  a  child-  leaves  bis  parent's  house  volun- 
tarily to  seek  his  fortune,  or  to  avoid  discipline, 
he  carries  no  credit,  and  the  parent  is  under  no 
obligation  to  pay  for  his  support. 

2.  Pabent  and  Child  «:»3(3)— Suppobt  bt 
Stbasqeb— Liability  of  PABENt. 

In  an  action  for  the  support  of  a  child  who 
had  left  his  home,  the  burden  is  upon  the  plain- 
tiff to  show  that  there  existed  necessity  for  fur- 
nishing the  supplies  used  by  the  infant,  and  that 
this  necessity  was  occasioned  by  defendant. 

3.  Pabent  and  Child  «=s>3(3)— Suppobt  by 
Stbanqeb— Pbesumftioks. 

In  an  action  by  a  stranger  for  the  support 
of  a  minor  child  who  had  left  defendant's  home, 
it  will  not  be  presumed  that  defendant  neglected 
his  duty  of  supporting  the  child  or  was  unwill- 
ing to  perform  it. 

Report  from  Supreme  Judicial  Court,  Pe- 
nobscot County,  at  Law. 

Action  by  Frederick  E.  Dyer  against  Wil- 
liam Helson.  On  report  Judgment  for  de- 
feudant 

Argued  before  CORNISH,  C.  J.,  and 
SPEAR,  BIRD,  and  PHILBROOK,  JJ. 

Phillips  B.  Oardner,  of  Baugor,  for  plain- 
tiff. Charles  J.  Dunn,  of  Bangor,  for  defend- 
ant. 

BIRD,  J.  The  plaintiff  sues  to  recover 
for  the  support  of  one  Harry  Helson,  a 
minor  child  of  defendant,  from  July  4,  1910, 
to  September  19,  1916.  Liability  is  denied. 
The  case  is  presented  upon  report  with  the 
stipulation  of  the  parties  as  to  the  amount  of 
damages  If  this  court  finds  the  plaintiff  en- 
titled to  recover. 

11]  The  law  applicable  to  cases  of  this 
character  is  well  established.  If  a  child 
leaves  his  parent's  house  voluntarily,  for  the 
purpose  of  seeking  bis  fortune  in  the  world, 
or  to  avoid  the  discipline  and  restraint  so 
necessary  for  the  due  regulation  of  families, 
he  carries  no  credit,  and  the  parent  Is  under 
no  obligation  to  pay  for  his  support.  Angel 
V.  McLellan,  16  Mass.  28,  31,  8  Am.  Dec.  118 ; 
Weeks  v.  Merrow,  40  Me.  151,  152. 

[2, 3]  The   father    is   entitled   to    exercise 
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judgment  and  supervision  as  to  the  wants  of 
the  child,  and  the  character,  cost,  and  neces- 
sity of  the  supplies  furnished.  The  burden 
U  upon  the  plaintUT  to  show  that  there  ex- 
isted a  necessity  for  furnishing  the  supplies, 
and  that  this  necessity;  was  occasioned  by 
defendant.  Dodge  v.  Adams,  19  Piclc.  (Mass.) 
429;  Glynn  v.  Glynn,  94  Me.  465,  471,  48 
Atl.  105.  It  Is  not  to  be  presumed  that  the 
defendant  neglected  his  duty,  or  was  un- 
willing to  perform  it.    Glynn  v.  Glynn,  supra. 

Upon  the  conflicting  evidence  In  this  case, 
the  discussion  of  which  in  detail  will  serve 
no  useful  purpose,  the  court  does  not  feel 
warranted  In  concluding  that  -the  plaintiff 
has  shown  by  a  preponderance  of  the  evi- 
dence that  the  defendant,  the  father  of  the 
boy,  did  not  treat  him  with  the  kindness 
ordinarily  shown  by  a  parent  to  a  child  In 
their  station  in  life,  or  that  the  child  was 
not  adequately  maintained  in  his  father's 
house. 

The  court  Is  also  of  the  opinion  that  the 
plaintiff  has  not  shown  by  a  preponderance 
of  thef  evidence  that  the  plaintiff  expected 
when  the  supplies  were  furnished  the  minor 
compensation  from  the  defendant  The  par- 
ties had  no  communication  one  with  the  oth- 
er during  the  period  In  which  the  supplies 
were  furnished,  and  we  fall  to  find  in  the 
conduct  of  defendant  anything  giving  the 
plaintiff  reason  to  expect  compensation.  See 
Clary  v.  Clary,  93  Me.  220,  223,  44  Atl.  921; 
Heron  v.  Webber,  108  Me.  178,  182,  68  Atl. 
744. 

Judgment  must  be  entered  for  the  defend- 
ant;  and  It  Is  so  ordered. 


ARCHIBALD   v.   GRANITE   STATE   FIRE 
INS.  CO. 

(Supreme  Judicial  Court  of  Maine.    March  22, 
1918.) 

1.  iNStTRANCE    ®=553(1)— PrOOK    OF    LOSS    — 
OVEBVALrATION. 

In  an  action  on  a  fire  insurance  policy,  mis- 
taken and  honest  overvaluation  in  the  proof  of 
loss  does  not  defeat  recovery,  but  intentional 
and  fraudulent  overvaluation  is  fatal. 

2.  Appeal   and    Ebbor  «=>928(2),   1032(1)  — 
Peesumptions— Instructions— BURDEN    or 

SUOWINO  Erbob. 
In  an  action  on  a  fire  insurance  policy, 
where  no  exceptions  were  talien  to  the  charge 
of  the  trial  court,  the  law  court  may  assume 
that  the  jury  were  properly  instructed,  and 
plaintiff  has  the  burden  of  sbowing  that  their 
verdict  was  so  manifestly  wrong  as  to  indicate 
bias  or  prejudice. 

3.  INSUBANCE    €=»665(7)  —  Action    on    Fibe 
Policy— Evidence. 

In  an  action  on  a  fire  insurance  policy, 
wherein  defendant  claimed  that  plaintiff  had 
fraudulently  overvalued  the  property  destroyed 
in  her  proofs  of  loss,  evidence  held  to  sustain  a 
verdict  for  defendant. 

4.  Insurance    is=>662(l)— Action    on    Fibe 
Policy— Evidence. 

In  an  action  on  a  fire  insurance  policy,  the 
manner  in  which  assured  maltes  up  his  proof  of  j 


loss  is  admissible  on  the  question  of  good  faith 
as  to  valuation. 

5.  Evidence    ®=»317(4)  —  Action    on     Fibe 
Policy— Evidence. 

In  an  action  ou  a  fire  insurance  policy,  a 
question  to  the  husband  of  the  assured  as  to 
whether  anything  was  said  by  the  broker  when 
the  insurance  was  effected  as  to  additional  in- 
surance was  properly  excluded,  as  the  broker's 
statements  were  not  binding  on  the  company. 

6.  Insubancb    $=3645(1)  —  Action    on    Fibk 
PoLicT— Evidence. 

In  an  action  on  a  fire  insurance  policy,  a 
question  as  to  whether  the  insured  did  anything 
to  defraud  the  company  when  placing  the  in- 
surance was  properly  excluded;  there  being  no 
claim  of  fraud  in  the  issuance  of  the  policy. 

7.  Appeal  and  Error  €=31050(2)— Hakmless 
E^BOB— Immaterial  Evidence. 

In  an  action  on  a  fire  insurance  policy,  de- 
fended on  the  ground  of  overvaluation  in  the 
proofs  of  loss,  including  a  stallion  alleged  to  be 
afflicted  with  spavin,  the  exclusion  of  a  question 
as  to  whether  other  colts  from  the  same  dam 
as  that  of  the  stallion  were  similarly  afflicted, 
if  error,  could  not  have  substantially  prejudiced 
plaintiff. 

On  Motion  and  Exceptions  from  Supreme 
Judicial  Ckxirt,  Androscoggin  County  at 
Law. 

Action  by  Lucetta  N.  Archibald  against 
the  Granite  State  Fire  Insurance  Company. 
Verdict  for  defendant,  and  plaintiff  brings 
the  case  by  motion  and  exceptions.  Over- 
ruled. 

Argued  before  CORNISH,  C.  J.,  and 
SPEAR,  BIRD,  and  PHILBROOK,  JJ. 

McGilllcuddy  &  Morey,  of  Lewiston,  for 
plaintiff.  W.  R.  Pattangall  and  H.  E.  Locke, 
both  of  Augusta,  for  defendant 

CORNISH,  C.  J.  This  Is  an  action  of  as- 
sumpsit on  a  policy  of  Are  Insurance  in  the 
defendant  company,  and  after  a  verdict  for 
the  defendant,  the  case  is  brought  to  the 
law  court  on  plaintiff's  motion  and  excep- 
tions. 

Motion. 

[1,2]  The  Issue  of  fact  before  the  Jury 
was  the  fraud  of  the  plaintiff  In  making  up 
her  proof  of  loss,  by  fraudulent  overvalua- 
tion of  lost  articles.  Mistaken  and  honest 
overvaluation  Is  not,  but  Intentional  and 
fraudulent  overvaluation  is,  fatal  to  Re- 
covery. Dolloff  V.  Insurance  Co.,  82  Me.  266, 
19  Atl.  396;  Rovlnsky  v.  Insurance  Co.,  100 
Me.  112,  60  Att.  1025;  Pottle  v.  Insurance 
Co.,  108  Me.  401,  81  AtL  481 ;  Cole  v.  Insur- 
ance Co.,  113  Me.  512.  95  Ati.  217.  This  is- 
sue of  fact  was  sharply  contested  before  the 
jury,  and  after  a  long  trial  It  was  decided 
in  favor  of  the  defendant  No  exceptions 
were  taken  to  the  charge  of  the  presiding 
justice,  and  therefore  we  have  the  right  to 
assume  that  the  legal  distinctions  were 
properly  and  clearly  drawn  and  the  jury 
were  made  to  understand  the  precise  ques- 
tion which  they  were  called  upon  to  dp<-ide. 
The  burden  now  rests  upon  the  plaintiff  to 
persuade  this  court  that  the  verdict  was  so 
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manifestiy  wrong  as  to  Indicate  some  bias 
or  prejudice  on  the  part  of  ttie  Jury,  or  their 
failure  to  appreciate  the  force  of  the  evl- 
Uence  and  apply  to  It  the  pertinent  rules  of 
.  law. 

This  harden  has  not  been  sustained,  al- 
though had  the  question  been  primarily  sub- 
mitted to  us  as  a  question  of  fact  we  might 
perhaps  have  reached  a  different  conclusion. 
The  cold  type  cannot  visualize  the  contro- 
versy to  the  court  as  could  the  living  wit- 
nesses to  the  Jury.  The  Jury  therefore 
had  an  advantage  of  which  we  are  deprived. 
So  far  as  bias  and  prejudice  are  concerned, 
we  should  expect  them  to  operate,  if  at  all, 
against  an  Insurance  company  and  in  favor 
of  a  private  individual,  especially  if  that  In- 
dividual be  a  woman.  Sympathy  here  would 
naturally  have  been  on  the  side  of  the  plain- 
tiff rather  than  of  the  defendant. 

[3]  The  evidence  is  voluminous.  Its  care- 
ful study  does  not  force  us  to  a  reversal  of 
the  verdict  It  appears  that  the  plaintiff 
and  her  husband  lived  on  a  farm  in  the  town 
of  Toland ;  the  title  being  In  the  wife.  Their 
farmhouse,  a  substantial  building,  had  been 
bnmed  a  few  years  before.  They  then  con- 
verted a  garage,  16  by  26  feet  In  size,  into 
a  dwelling.  This  was  one  story  or  one  story 
and  a  half  tn  height,  had  three  rooms  on 
the  ground  floor,  a  combination  living  room, 
dining  room,  and  kitchen,  and  a  bedroom 
and  bathroom.  The  walls  were  unplastered, 
but  were  sheathed.  There  was  no  cellar. 
The  attic  was  unfinished.  This  was  the 
dwelling  which  was  insured  for  $1,000,  and 
which  was  valued  tn  the  proof  of  loss  at 
$1,000. 

The  other  buildings  consisted  of  a  garage, 
12  by  20  feet,  recently  built,  insured  for 
$300  and  valued  in  the  proof  of  loss  at  $500 ; 
a  bam  36  feet  square,  30  or  40  years  old, 
recently  shingled  and  painted.  Insured  for 
$1,000  and  valued  at  $1,000,  and  three  or 
four  small  outbuildings  of  little  value.  The 
amount  of  Insurance  was  largely  Increased 
when  this  policy  tn  controversy  was  taken 
out  on  November  15,  1915,  the  total  on  build- 
ings and  personal  property  being  $4,950,  and 
the  total  value  claimed  in  the  proof  of  loss 
being  $7,833.53.  This  proof  of  loss  was 
made  up  as  follows:  $3,000  sworn  value 
of  the  buildings;  $1,498.83  of  household 
goods  and  furniture,  wearing  apparel,  etc., 
contained  in  the  'dwelling;  $224.70  con- 
tents of  garage;  $560  farm  produce;  $750 
for  pair  of  work  horses  and  a  colt  Nigger; 
$1,000  on  stallion  Dexter  H. ;  and  $800  on 
colt  Lady  M.  The  Itemized  proof  covers  13 
printed  pages  of  the  record,  and  while  the 
existence  and  the  claimed  value  of  the 
various  articles  are  testified  to  by  the  plain- 
tiff and  her  husband,  we  can  see  bow  the 
Jnry  may  have  viewed  such  a  formidable 
list  with  suspicion  and  have  discovered 
signs  of  gross  and  willful  overvaluation 
from  the  situation  as  a  whole.    The  figures 


look  extravagantly  large,  as  for  Instance 
$1,498.83  household  goods,  furniture,  wear- 
ing apparel,  etc.,  and  $224.70  contents  of  the 
garage.  It  was,  of  course,  difficult.  If  not 
impossible,  for  the  Insurance  company  to 
ascertain  the  facts  as  to  the  separate  Items 
of  personal  property,  but  their  very  bulk  was 
significant  and  somewhat  disproportionate  to 
the  size  and  capacity  of  the  buildings  suit- 
posed  to  contain  them. 

The  nature  and  value  of  certain  items, 
however,  could  be  more  readily  ascertained, 
and  upon  these  the  evidence  was  sharply 
directed. 

Take  the  value  of  the  buildings,  claimed 
to  be  worth  $3,000.  Beside  her  husband  the 
plaintiff  had  only  two  witnesses  on  this 
point;  one  the  broker  who  placed  the  in- 
surance, and  the  other  a  carpenter.  The 
broker  may  have  been  anxious  to  justify 
the  amount  of  insurance  and  hence  the 
amount  of  his  commission,  and  be  valued 
the  buildings  at  $2,600,  while  the  carpenter 
considered  the  house  and  garage  to  be  worth 
$1,400  to  $1,700,  apparently  on  the  basis  of 
a  replacement  value.  On  the  other  hand, 
the  defendant  Introduced  four  witnesses,  In- 
cluding neighbors  and  a  member  of  the 
board  of  assessors,  who  varied  In  their  es- 
timates as  follows;  Two  placed  the  value 
at  $550,  one  at  $600  to  $750,  and  one  at 
$1,100.  The  evidence  clearly  preponderat- 
ed in  favor  of  the  defendant  on  the  value 
of  the  buildings. 

Anotlier  point  In  controversy  was  the  value 
of  a  pair  of  work  horses,  one  about  10  years 
old  and  the  other  about  12 ;  one  being  lama 
These  had  been  bought  by  the  plaintiff  four 
or  five  years  before  for  the  sum  of  $200. 
They  were  valued  in  the  proof  of  loss  at 
$500.  Only  one  witness  for  the  plaintiff, 
beside  Mr.  Archibald,  testified  as  to  their 
value,  and  he  placed  It  at  $400  to  $500.  On 
the  other  hand,  four  witnesses  for  the-  de- 
fendant who  had  known  the  horses  well, 
and  one  of  whom  had  sold  them  to  the 
plaintiff,  testified  that  they  were  .wortSi 
from  $150  to  $200.  This  dlscr^ancy  was 
large. 

Another  item  of  attack  by  the  defendant 
was  the  claimed  value  of  the  stallion  Dexter 
R.  This  horse  had  been  purchased  by  Arch- 
ibald when  he  was  four  years  old,  sound, 
and  without  a  record,  for  $400.  At  the  time 
of  the  fire  he  was  eight  or  nine  years  old, 
with  a  mark  of  2.19^4,  which  was  a  handi- 
cap, and  .with  a  spavin  on  one  leg  according 
to  credible  testimony.  He  had  been  used 
somewhat  for  breeding  purposes.  The  value 
in  the  proof  of  loss  wai  set  at  $1,000.  Two 
witnesses  for  the  plaintiff,  beside  her  hus- 
band, estimated  the  value  to  be  $800  or 
$1,000.  Seven  witnesses  for  the  defendant 
fixed  it  at  from  $150  to  $275.  Here  again 
the  difference  was  significantly  wide. 

It  is  unnecessary  to  go  Into  further  de- 
talL     Viewing   the  whole  case  Impartially, 
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we  are  unable  to  say  that  the  verdict  of  the 
Jury  is  so  palpably  wrong  that  it  should  be 
set  aside.  Upon  the  question  ot  OTerrnlua- 
tlon  we  think  the  evidence  .was  strongly  In 
favor  of  the  defendant,  and  whether  it  was 
or  was  not  an  intentional  and  fraudulent 
or  merely  a  mistaken  and  honest  overvalua- 
tion was  for  the  jury  to  determine.  They 
have  determined  that  question  by  their  ver- 
dict, and  we  do  not  feel  warranted  in  re- 
versing their  finding. 

[4]  The  fact  that  many  of  the  values  were 
stated  by  the  plaintiff  after  consultation 
with  and  reliance  upon  her  husband  does 
not  necessarily  change  the  situation,  and 
does  not  relieve  the  plaintiff  from  ail  re- 
sponsibility attaching  to  the  figures  which 
she  gave.  It  was  her  proof  of  loss,  and  if 
she  consulted  her  husband  in  preparing  it 
and  accepted  his  figures,  and  stated  them  to 
he  true,  she  was  not  thereby  necessarily 
freed  from  all  legal  respon-slWlity.  The 
manner  in  which  she  made  up  her  proof  of 
loss  was  properly  before  the  Jury  as  bear- 
ing upon  the  question  of  her  good  faith 
and  upon  the  intentional  and  fraudulent 
overvaluation  of  her  loss.  Its  weight  was 
for  the  Jury  to  estimate,  considering  all  the 
circumstances  of  the  case.  She  could  not 
blindly  adopt  his  figures  as  her  own  and 
shirk  all  responsibility  as  to  their  correct- 
ness. 

In  MuUln  v.  Insurance  Co.,  58  Vt.  113,  4 
Atl.  817,  the  policy  stood  in  the  name  of  the 
husband,  and  the  wife  made  out  proofs  of 
loss  covering  the  household  goods,  as  she  was 
much  better  informed  concerning  these  than 
was  he.  He  adopted  it  without  investiga- 
tion. On  this  point  the  court  say: 
•  "The  •  •  »  evidence  ^tended  to  show  that 
the  wife  included  many  articles  not  lost;  some 
greatly  overvalued,  which  had  been  purchased 
by  the  plaintiff  himself,  and  some  that  he  never 
owned  at  all.  The  plaintiff  took  his  wife's  in- 
ventory without  scrutiny,  swore  to  it,  not 
knowing  whether  it  was  correct  or  otherwise ; 
and  it  turned  out  to  be  grossly  incorrect  and 
false.  •  •  •  iiie  company  was  entitled  to 
a  truthful  inventory  of  the  property  lost.  The 
plaintiff's  duty  under  the  policy  was  to  supply 
It ;  his  representations  must  be  true  in  fact. 
He  cannot  even  be  honest  by  turning  the  mat- 
ter over  to  his  wife,  and  omit  to  inspect  her 
inventory  to  see  if  it  be  correct.  If  he  had 
looked  it  over,  and  wished  to  be  honest,  he 
would  have  discovered  many  false  statements 
which  were  calculated,  and  probably  were  in- 
tended, to  work  a  fraud  upon  the  defendant. 
He  could  have  arrested  this  intended  fraud,  if 
he  had  done  his  duty.  On  the  contrary,  he  reck- 
lessly indorsed  it  without  examination,  and  by 
so  doing  made  it  his  own  fraud  within  the 
meaning  of  the  policy." 

The  facts  In  the  case  at  bar  do  not  go  to 
the  extent  of  those  in  the  case  Just  cited, 
but  the  principle  that  the  insured  must  be 
held  responsible  for  the  ^thfulness  and  ac- 
curacy of  her  proof  of  loss  runs  through 
both.  The  fundamental  question  of  fraud  or 
no  fraud  remained  for  the  Jury.  The  mo- 
tion must  be  overruled. 


Exceptions. 

[5]  (1)  The  first  exception  relates  to  the 
exclusion  of  a  question  put  to  Mr.  Archibald 
by  the  plalntHTs  counsel  inquiring  If  any- 
thing was  said  by  the  broker  at  the  time  the 
insurance  was  effected  as  to  additional  Insur- 
ance. 

This  ruling  was  correct.  No  su(*  state- 
ment by  the  broker  was  binding  upon  the 
company.  It  could  at  best  only  reveal  the 
broker's  Idea  of  the  value  of  the  Insured 
property  at  the  time,  and  Its  repetition  by 
Archibald  was  merely  hearsay.  Moreover, 
the  broker  was  a  witness  for  the  plaintiff,  so 
that  the  latter  obtained  the  full  benefit  of 
his  opinion  at  the  trial  and  before  the  jury. 
He  was  not  harmed  by  the  exclusion. 

[6]  (2)  The  second  exception  arises  from 
the  exclusion  of  a  question  asked  of  the  bro- 
ker as  to  whether  he  did  anything  or  attempt- 
ed to  do  anything  to  defraud  the  company 
when  he  put  on  this  insurance. 

This  ruling  was  without  error.  There  was 
no  claim  of  fraud  in  the  issuing  of  the  pol- 
icy, but  of  false  and  fraudulent  overvalua- 
tion after  the  fire  had  occurred.  The  evi- 
dence was  immaterial  and  irrelevant. 

[7]  (3)  The  third  exceptioij  covers  the  ad- 
mission of  a  question  put  to  one  of  the  de- 
fendant's witnesses  as  to  whether  several 
other  colts  out  of  the  same  dam  as  Dexter 
R.  were  afflicted  with  a  spavin. 

The  affirmative  answer  could  have  little 
effect  upon  the  issue  in  this  case,  except  as 
perhaps  showing  a  tendency  to  transmit  the 
defect  It  could  not  have  substantially  prej- 
udiced the  plaintiff.  The  more  vital  point 
was  whether  Dexter  R,  himself  was  spav- 
ined, and  upon  that  question  there  was  con- 
vincing evidence  of  th*  fact 

Our  conclusion  therefore  is  that  the  entry 
mnst  be 

Motion  and  exceptions  overruled. 


WALDO  COUNTY  FARMERS'  UNION  v. 
HUNT. 

(Supreme  Judicial  Court  of  Maine.    March  23, 
191S.) 

Reference  €=101(4)  —  Repobt  —  Recommit- 
ting. 
Recommitting  a  referee's  report  for  the  cor- 
rection of  a  clerical  error  as  to  the  amount  due 
plaintiff  is  not  erroneous,  especially  where  no  in- 
jury to  defendant  is  shown. 

Exceptions  from  Supreme  Judicial  Court 
Waldo  County,  at  Law. 

Action  by  the  Waldo  CJounty  Farmers' 
Union  against  E.  B.  Hunt  From  the  aw»i)t- 
ance  of  a  referee's  report  as  amended,  the  de- 
fendant excepts.    Exceptions  overruled. 

Argued  before  CORNISH,  C.  J.,  and 
SPBAR,  HANSON,  and  PHILBROOK,  JJ. 

Morse  &  Cook,  of  Bangor,  for  plaintiff. 
Arthur  Ritchie,  of  Belfast,  for  defendant 
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HANSON,  J.  The  plaintiff  sued  for  breach 
of  contract  and  on  a  claim  for  embezzle- 
ment. By  agreement  of  the  parties  the 
case  was  referred.  On  the  coming  In  of  the 
report  of  the  referee,  the  plaintiff  filed  the 
following  motion: 

"And  now  comes  the  plaintiff  in  the  above- 
entitled  cause  and  moves  that  the  report  of  the 
referee  be  resubmitted  to  him  that  he  may  cor- 
rect a  mathematical  error  which  the  said  ref- 
eree made  in  figuring  the  amount  to  be  award- 
ed to  the  plaintiff,  to  wit,  that  he  add  to  the 
amount  already  found  by  him  for  the  plaintiff 
the  further  sum  of  $245.72,  being  the  amount 
actually  found  due  the  plaintiff  from  the  said 
defendant,  but  in  making  up  his  calculation  said 
sum  was  omitted  by  mistake  in  figuring  up  the 
same,  and  that  his  said  report  may  be  resubmit- 
ted for  said  purpose  and  not  accepted  in  its 
present  form. 

The  motion  was  granted,  the  report  resub- 
mitted, the  amendment  made,  and  the  report 
as  amended  was  accepted  by  the  presiding 
justice.  To  the  acceptance  of  the  report 
as  amended  the  defendant  excepted,  and 
the  case  Is  before  us  on  such  exception. 

Counsel  also  filed  a  petition  to  establish 
the  truth  of  other  exceptions,  which  on  ac- 
count of  irregularity,  and  noncompliance 
with  rule  of  court  43  [70  Atl.  xlll],  will  not 
require  our  consideration. 

Recommitting  a  report  both  before  and  aft- 
er acceptance  for  the  purpose  of  correcting 
clerical  errors  and  the  like  In  the  Interest  of 
Justice  has  been  the  practice  since  the  estab- 
lishment of  this  court,  and  from  the  order  to 
recommit  for  any  such  purpose  exceptions  do 
not  lie.  North  Yarmouth  7.  Cumberland,  6 
Greenl.  (6  Me.)  21;  Harris  r.  Seal,  23  Me. 
437:  Mayberry  v.  Morse,  39  Me.  107;  Crooker 
T.  Buck,  41  Me.  359;  Hlckey  v.  Veazle,  59  Me. 
284;  Faxes  v.  Hemenway,  64  Me.  373. 

Again,  It  Is  not  urged,  nor  does  It  appear, 
that  the  defendant  Is  aggrieved  or  Injured  by 
the  alleged  act  of  the  presiding  justice.  The 
facts  and  Inferences  all  point  to  the  opposite 
conclusion,  and  the  entry  will  therefore  be: 

Exceptions  overruled. 


STATE  V.  MCDONALD.     (No.  108.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  7,  1918.) 

(Syllabus  Iv  the  Court.) 

1.  Cbiminai.   Law   *=»778(2)— Imstbuction— 

BUBDEN   OF  PsOOr. 

An  incidental  instruction,  in  the  course  of 
comment  on  the  evidence  in  a  criminal  case. 
that  if  Uie  jury  were  persuaded  of  the  truth  of 
the  defendant's  story  they  should  acquit  him,  is 
not  to  be  construed  as  necessarily  imposing  on 
defendant  the  burden  of  proof  of  innocence,  or 
as  inconsistent  with  correct  instructions  on  bar- 
den  of  proof  and  reasonable  doubt  elsewhere  in 
the  charge. 

2.  i.'jdictment  ann  information  «=»191(9)— 
Offenses  Includbd— Robbery— Conviction 
OP  Labcknt. 

Under  the  law  of  this  state,  an  indictment 
for  robbery  at  common  law  will  support  a  con- 
viction of  larceny. 


Error  to  Supreme  Court. 

James  McDonald  was  convicted  of  robbery, 
and  from  a  judgment  of  the  Supreme  Court 
(89  N.  J.  Law,  421,  99  Atl.  128),  affirming  the 
conviction,  he   brings  error.    Affirmed. 

John  Milton,  of  Jersey  City,  and  Robert 
H.  McCarter,  of  Newark,  for  plaintiff  In  er- 
ror. John  F.  Drewen,  Jr.,  of  Jersey  City, 
for  the  State. 

PARKER,  J.  We  concur  In  the  conclu- 
sions and  reasoning  of  the  Supreme  Court, 
and  it  would  be  unnecessary  to  add  anything 
in  afiirming  the  judgment,  except  for  a  point 
not  specially  mentioned  in  the  opinion  below, 
viz.  the  language  of  the  trial  court  In  In- 
structing the  jury  on  the  subject  of  defend- 
ant's pressence  at  the  scene  of  the  crime,  and 
the  refusal  to  charge  a  request  bearing  on 
that  subject. 

[1]  The  case  was  of  the  "green  goods" 
type,  and  the  state's  evidence  tended  to  show 
several  prior  communications  and  meetings 
between  the  complaining  witness  and  his 
companion  and  the  defendant,  culminating  In 
an  assault  and  robbery  from  the  person.  The 
defendant  denied  that  he  ever  saw  or  spoke 
to  the  complainants  until  after  his  arrest, 
when  he  was  confronted  with  them  In  a  mag- 
istrate's court — a  denial  which,  of  course, 
covered  a  claim  of  absence  from  the  scene 
of  the  robbery.  The  court  was  asked  to 
charge: 

"If  the  identification  of  the  defendant  by 
Smith  and  Bokin  is  inconclusive,  and  leaves 
yoor  mind  in  a  state  of  doubt' as  to  his  partic- 
ipation, you  must  find  for  the  defendant'* 

This  was  refused,  and  properly  so,  as  It 
called  for  evidence  that  was  conclusive 
against  defendant,  to  the  exclusion,  not  mere- 
ly of  reasonable  doubt,  but  of  any  doubt 
whatever.  The  court  charged  adequately  on 
the  subject  of  reasonable  doubt,  but.  In  dis- 
cussing the  defendant's  argumentative  claim 
that  he  had  never  even  seen  the  complaining 
witnesses,  said: 

"Tou  will  have  observed  in  this  case  that 
these  two  men  who  have  testified  here,  and  the 
wife  of  one  of  them  has  testified  with  some 
particularity  as  to  the  visits  of  this  defendant 
to  Pennsylvania;  that  is  to  say,  one  of  the  wit- 
nesses and  his  wife  testified  to  the  fact  of  such 
visits,  and  of  their  inability  to  distinguish  him 
from  other  people;  that  the  complaining  witness 
and  his  associate  who  is  here  afterward  saw 
this  defendant  in  New  York,  and  on  another 
occasion  saw  him  at  or  about  Duke's  house  in 
the  city  of  Hoboken,  and  then  or  at  some  futuVe 
time  he  went  to  the  town  of  Union  in  this  coun- 
ty. The  defendant,  you  will  recall,  denies  that 
he  ever  saw  these  men,  or  the  wife  of  one  of 
these  men.  If  the  defendant's  story  is  true,  and 
you  are  persuaded  he  never  saw  them,  or  had 
anything  to  do  with  them,  of  course  your  ver- 
dict should  be  not  guilty." 

'  It  is  the  last  sentence  of  this  quotation 
that  Is  complained  of,  but  the  In8trac*tIon  has 
bet'n  reproduced  entire,  In  order  to  show  the 
context.  Counsel  for  plaintiff  In  error  urge 
that  the  Instructions  place  on  their  client  the 
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burden  of  proving  his  absence  from  tbe  scene 
of  the  robbery;  but  this,  we  think,  is  falla- 
cious. The  antithesis  is  between  the  story 
of  the  complainants  that  they  liad  met  the 
defendant  at  several  times  and  places.  Includ- 
ing that  of  the  robbery,  and  that  of  the 
defendant  that  he  had  never  met  them  any- 
where or  at  any  time.  Certainly  the  defend- 
ant should  be  acquitted  if  this  general  claim 
is  true,  and  in  this  respect  there  was  no  er- 
ror. Xor  was  any  burden  imposed  on  the 
defendant  by  this  part  of  the  charge.  The 
objection,  if  anything,  would  be  that  the 
instruction  did  not  go  further,  and  add  that 
It  was  for, the  state  to  show  beyond  reason- 
able doubt  that  defendant  was  present  and 
participating  in  the  robbery.  This  had 
already  been  covered  by  the  main  charge, 
and  the  instruction  complained  of  is  not  le- 
gally inconsistent  therewith.  If  the  defend- 
ant wished  the  court  to  apply  the  burden  of 
proof  rule  again  to  this  specific  point,  a  prop- 
er request  should  have  been  submitted  before 
the  Jury  retired. 

[2]  Plaintiff  in  error  attacks,  also,  the  rul- 
ing of  the  Supreme  Court  sustaining  the  in- 
struction that  an  indictment  for  robbery  will 
sustain  a  conviction  of  larceny.  The  Su- 
preme Court  properly  said  that  in  any  event 
Che  Instruction  was  harmless,  as  the  convic- 
tion was  of  robbery.  We  agree,  also,  that 
tbe  instruction  was  correct  The  English  au- 
thorities do  not  seem  to  be  entirely  in  accord 
on  this  point.  The  text  of  3  Chitty,  Crim. 
Law,  *806,  states  that: 

"On  the  trial,  should  it  appear  that  any  of  the 
circumstances  of  robbery  are  wanting,  but  the 
taking  is  proved,  the  defendant  may  be  acquit- 
ted of  the  aggravated  offense,  and  found  guilty 
of  simple  larceny." 

/  But  the  case  of  Rex  v.  Francis,  2  Str.  1015, 

1019,  93  Eng.  Reprint,  1004,  cited  by  the 
learned  author,  does  not  support  the  text, 
and  is  in  fact  to  the  contrary.  See,  also,  2 
East,  P.  C.  708;  22  Cyc.  480.  In  Robinson's 
Case,  Russ.  &  Ry.  C.  C.  321,  it  was  debated 
whether  a  conviction  could  be  had  for  lar- 
ceny from  the  person.  If  the  proof  showed 
that  violence  was  used,  and  that,  upon  a 
proper  indictment,  defendant  could  have  been 
convicted  of  robbery.  Whatever  may  be  the 
older  English  law  on  this  point,  that  of  this 
state  is  not  In  doubt  The  difficulty  under 
the  former  seems  to  have  been  caused  by  the 
old  distinctions  in  thi  procedure  relating 
to'prosecution  of  felonies  and  misdemeanors, 
whereby  the  defendant  had  greater  privi- 
leges on  the  trial  for  the  lesser  offense.  Un- 
der our  law  the  reverse  is  the  case,  and 
consequently  the  rule  fell  with  the  reason 
for  it.  Such  was  the  broad  decision  in  State 
V.  Johnson,  30  N.  J.  Law,  185,  cited  by  the 
court  below. 

That  robbery  involves  a  larceny  is  of  course 
iwrfectly  clear.  2  Blsh.  New  Criminal  Law, 
§g  892,  1156;  2  Bish.  New  Criminal  Proc.  i 
1001.    The  Indictment  in  this  case  is  for  rob- 


bery as  at  common  law,  and  does  not  exactly 
follow  section  120  of  the  Crimes  Act  (2  Comp. 
St  1910,  p.  1785).  It  charges  that  by  vlolence 
and  putting  in  fear  the  defendant  did  take. 
steal,  and  carry  away,  etc.  This  is  sul>staii- 
tially  the  form  in  3  Chitty,  Criminal  Law, 
806,  and  by  its  very  language  cliarges  a  lar- 
ceny. Under  the  rule  enunciated  •  in  State 
V.  Johnson,  supra,  the  instruction  challeiiged 
was  correct 
The  Judgment  will  be  affirmed. 


BRAUER  et  al.  v.  NEW  YORK  CENT.  & 

H.  R.  R.  CO.  (No.  90.) 

(0>nrt  of  Errors  and  Appeals  of  New  Jersey. 

March  4,  1918.) 

(Syttabut  hy  the  Court.) 

Railkoadb   €s>337(1)— Cbossino   AccinENT — 

Lobs  of  Contents  of  Waoon— Pboximate 

Causes— Question  for  Jubt. 

As  a  result  of  a  grade  crossing  collision,  a 

horse  was  killed,  a  wagon  destroyed,   and  the 

contents  of  the  wagon  scattered,  and  probably 

stolen  by  people  at  the  scene  of  the  accident 

The  driver,  who  was  alone  in   diarge  for  the 

plaintiff,  was  so  stunned  that  he  was  found  in 

a  fit  immediately  after  the  accident    Held,  that 

it  was  permigsible  for  a  jury  to  find  that  the 

collision  was  the  pTOzimate  cause  of  the  loss  of 

the  contents  of  tne  wagon. 

Garrison,  Trencfaard,  Parker,  Bergen,  and 
Williams,  JJ.,  dissenting. 

Appeal  from  Circuit  Court ,  Hudson  Ck>unty. 

Action  by  Herman  Brauer  and  another 
against  the  New  York  Central  &  Hud.<»n 
River  Railroad  Company.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

Vredenburgh,  Wall  &  Carey,  of  Jersey  City, 
for  appellant  CJlarence  Kelsey,  of  Jersey 
(Tlty,  for  appellees. 

SWAYZE,  J.  This  is  a  case  of  a  grade 
crossing  collision.  We  are  dear  that  the 
questions  of  negligence  and  contributory  neg- 
ligence were  for  the  jury.  If  there  were 
notliing  else,  the  testimony  of  the  plaintiff 
as  to  signals  of  the  flagman  would  carry 
the  case  to  the  Jury.  The  only  question  that 
has  caused  us  difficulty  is  that  of  the  extent 
of  the  defendant's  liability.  The  complaint 
avers  that  the  horse  was  killed,  and  the  wag- 
on and  harness  and  the  cider  and  barrels 
with  which  the  wagon  was  loaded  were  de- 
stroyed. What  happened,  was  that  as  a 
result  of  the  collision,  aside  from  the  death 
of  the  horse  and  the  destruction  of  the  wag- 
on, the  contents  of  the  wagon,  consisting  of 
empty  barrels  and  a  keg  of  cider,  were  scat- 
tered, and  prolmbly  stolen  by  people  at  the 
scene  of  the  accident.  The  driver,  who  was 
alone  in  charge  for  the  plaintiff,  was  so  stun- 
ned that  one  of  the  railroad' detectives  found 
him  immediately  after  the  collision  In  a  fit. 
There  were  two  railroad  detectives  on  the 
freight  train  to  protect  the  property  it  was 
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carrying  against  thieves,  but  tbey  did  nothing 
to  protect  the  plaintiff's  property.  The  con- 
troversy on  the  question  of  damages  Is  as  to 
the  right  of  the  plaintiff  to  recover  the  value 
of  the  barrels,  cider,  and  blanket.  An  ob- 
jection was  based  solely  ou  the  ground  that 
the  complaint  alleged  that  they  were  destroy- 
ed; counsel  said  "there  is  no  use  proving 
value  unless  they  were  destroyed."  We 
think  that.  If  they  were  taken  by  thieves, 
they  were  destroyed  as  far  as  was  important 
to  the  case ;  at  least  the  averment  was  suffi- 
cient to  justify  the  evidence  and  the  charge, 
since  the  case  was  fully  tried.  It  is  now  ar- 
gued that  the  defendant's  negligence  was  not 
In  any  event  the  proximate  cause  of  the  loss 
of  this  property,  since  the  act  of  the  thieves 
intervened.  The  rule  of  law  exempting 
the  one  guilty  of  the  original  negligence  from 
damage  due  to  an  Intervening  cause  is  well 
settled.  The  dltBcnlty  lies  in  the  application. 
Like  the  question  of  proximate  cause,  this 
Is  ordinarily  a  jury  question.  Milwaukee, 
etc..  Railway  Co.  v.  KeUogg,  94  U.  S.  469,  475, 
^UEd.  256;  Del.  Lack.  &  West.  R.  R.  Co. 
v.  Salmon,  39  N.  J.  Law,  299.  23  Am.  Rep. 
214.  In  his  opinion  In  the  last-named  case 
Justice  Depue,  speaking  for  this  court,  says 
that  the  cases  in  which  the  responsibility  is 
laid  on  the  original  wrongdoer,  though  Inter- 
vening agencies  without  his  fault  have  in- 
terposed, are  quite  numerous,  and  he  adds 
that  they  are  only  instances  of  the  applica- 
tion of  the  principle  of  Scott  v.  Shephard,  2 
W.  Bl.  892.  He  refers  to  a  number  of  cases 
by  way  of  Illustration.  We  have  recently 
held  that  a  recovery  can  be  had  although 
death  resulted  from  overexertion  by  the  de- 
cedent herself  before  she  bad  completely 
recovered  froiq  the  result  of  the  accident. 
Batton  V.  Public  Service  Corporation  of  N. 
J.,  75  N.  J,  Law,  857,  69  Atl.  164,  18  L.  R.  A. 
(S.  S.)  640,  127  Am.  St.  Rep.  855. 

A  more  recent  English  case  than  those 
dted  by  Justice  Depue  In  the  Salmon  Case 
is  Englehart  v.  Farrant  &  Co.,  [1897]  1  Q.  B. 
240.  There  the  defendant  employed  a  man 
to  drive  a  cart,  with  instructions  not  to  leave 
tt.  A  lad  17  years  old,  for  whose  acts  it 
was  held  the  defendant  was  not  responsible, 
went  along  to  deliver  parcels  to  defendant's 
customers.  The  driver  left  the  cart  and 
went  into  a  house.  During  blfi  absence  the 
lad  drove  on,  and  came  into  collision  with 
plaintiff's  carriage.  It  was  held  that  the 
negligence  of  the  driver  in  leaving  the-  cart 
was  the  effective  cause  of  the  damage,  and 
that  the  defendant  was  liable.  Lord  ESsher 
said: 

"If  a  stranger  interferes,  it  does  not  follow 
that  the  defendant  is  liable ;  but  equally  it  does 
not  follow  that  because  a  stranger  interferes 
the  defendant  is  not  liable  if  the  negligence  of 
a  servant  of  his  is  an  effective  cause  of  the  ac- 
cident." 

In  a  later  Massachusetts  case  the  defend- 
ant was  hdd  not  liable  where  it  had  allowed 
a  platform  to  become  saturated  with  oil,  and 


Are  resulted  to  the  plaintlfTs  damage  by  a 
stranger  throwing  a  match  on' the  ground-  un- 
derneath the  platform.  Stone  v.  Boston  & 
A.  R.  Co.,  171  Mass.  536,  51  N.  E.  1,  41  L.  R. 
A.  794.  The  opinion  contains  an  abundant 
citation  of  authorities  on  both  sides  of  the 
line  of  cleavage. 

In  a  still  more  recent  case  the  defendant 
was  held  liable  although  the  damage  com- 
plained of  could  not  have  occurred  without 
the  act  of  a  third  party  at  least  6  months 
after  the  injury.  The  damage  complained 
of  was  the  premature  birth  and  death  of  a 
child  which  it  was  held  might  be  found  to 
-have  been  caused  by  an  injury  15  months 
before.    The  court  said: 

"The  perpetuation  of  the  human  race  cannot 
be  termed  a  voluntary  act,  but  it  rests  upon  in- 
stincts and  desires  which  are  fundamentally  im- 
perative." Sullivan  v.  Old  Colony  St  Ry.  Co., 
197  Mass.  512,  83  N.  E.  1091,  125  Am.  St. 
Rep.  378. 

We  think  these  authorities  justified  the 
trial  judge  in  his  rulings  as  to  the  recovery 
of  the  value  of  the  barrels,  cider,  aud  blan- 
ket. The  negligence  which  caused  the  colli- 
sion resulted  immediately  In  such  a  condi- 
tion of  the  driver  of  the  wagon  that  he  was 
no  longer  able  to  protect  his  employer's 
property ;  the  natural  and  probable  result  of 
his  enforced  abandonment  of  it  in  the  street 
of  a  large  dty  was  its  disappearance;  and 
the  wrongdoer  cannot  escape  making  repara- 
tion for  the  loss  caused  by  depriving  the 
plaintiff  of  the  protection  which  the  pres- 
ence of  the  driver  In  his  right  senses  would 
have  afforded. 

"The  act  of  a  third  person,"  said  the  Supreme 
Court  of  Massachusetts,  "intervening  and  con- 
tributing a  condition  necessary  to  the  injurious 
effect  of  the  original  negligence,  will  not  excuse 
the  first  wrongdoer,  if  such  act  ought  to  have 
been  foreseen."  Lane  v.  Atlantic  Works,  111 
Mass.  136. 

A  railroad  company  which  found  it  nec- 
essary or  desirable  to  have  its  freight  train 
guarded  by  two  detectives  against  thieves  is 
surely  chargeable  with  knowledge  that  por- 
table property  left  without  a  guard  was  like- 
ly to  be  made  off  with.  Again,  strictly 
speaking,  the  act  of  the  thieves  did  not  In- 
tervene between  defendant's  negligence  and 
the  plaintiff's  loss;  the  two  causes  were  to 
all  practical  Intent  simultaneous  and  con- 
current ;  it  Is  rather  a  case  of  a  Joint  tort 
than  an  intervening  cause.  Lord  Cairns 
dwelt  on  the  Importance  of  the  different  a<Us 
having  occurred  or  been  done  continuously. 
Sneesby  v.  Lancashire  &  Yorkshire  Railway 
Co.,  L.  R.  1  Q.  B.  D.  42,  44.  An  illustration 
will  perhaps  clarify  the  case.  Suppose  a 
fruit  vendor  at  his  stand  along  the  street  is 
rendered  unconscious  by  the  negligence  of 
the  defendant,  who  disappears,  and  boys  in 
the  street  appropriate  the  unfortunate  ven- 
dor's stock  in  trade;  could  the  defendant 
escape  liability  for  their  value?  We  can 
hardly  imagine  a  court  answering  in  the  af- 
firmative.   Yet  the  case  is  but  little  more  ex- 
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treme  than  tb^  Jury  might  have  found  the 
present  case. 
The  Judgment  Is  afiSrmed,  with  costs. 

GAHRISON,  TRENCHARD,  PARKER, 
BERGEN,  and  WILLIAMS,  JJ.,  dissenting. 

GARRISON,  J.  (dissenting).  The  collision 
afforded  an  opportunity  for  theft  of  which  a 
thief  took  advantage,  but  I  cannot  agree 
that  the  collision  was  therefore  the  proxi- 
mate cause  of  loss  of  the  stolen  articles. 
Proximate  cause  imports  unbroken  continu- 
ity between  cause  and  effect,  which,  both  in 
law  and  in  logic,  is  broken  by  the  active  in- 
tervoation  of  an  independent  criminal  actor. 
This  estaolished  rule  of  law  is  defeated  if 
proximate  cause  is  confounded  with  mere 
opportunity  for  crime.  A  maladjusted 
switch  may  be  the  proximate  cause  of  the 
death  of  a  passenger  who  was  killed  by  the 
derailment  of  the  train  or  by  the  fire  or  col- 
lision that  ensued,  but  it  la  not  the  proxi- 
mate cause  of  the  death  of  a  passenger  who 
was  murdered  by  a  bandit  who  boarded  the 
train  because  of  the  opportunity  afforded 
by  Its  derailment.  This  clear  distinction  is 
not  met  by  saying  that  criminal  interven- 
tion should  be  foreseen,  for  this  implies  that 
crime  is  to  be  presumed,  and  the  law  is  di- 
rectly otherwise. 

There  should  be  a  new  trial  upon  the 
question  of  damages,  to  which  end  the  Judg- 
ment should  be  reversed. 


NEWARK  TRUST  CO.   v.   LACKAWANNA 
INV.  CO.    (No.  78.) 

(Ciourt  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  1918.) 

(SyiUihut  hy  the  Court.) 

CoBPOKATiONS  «=)480  —  Mortgages  —  Libn— 

Bona  Fide  Pubchabek. 
A  corporation  consisting  of  Powell  and 
Crocker  made  a  mortage  to  Crocker  for  the  sole 
purpose  of  having  him  assign  it  to  the  Newark 
Trust  Company  to  secure  a  loan  for  the  benefit 
of  the  mortgagor.  The  scheme,  which  involved 
the  false  representation  that  the  mortgage  was 
genume  and  that  the  full  amount  was  due  there- 
on, was  successful,  and  the  mortgage  was  as- 
signed to  the  trust  company  by  Crocker  as  col- 
lateral te  his  $5,000  note  and  any  other  lia- 
bility of  his  to  the  trust  company.  Later  such 
other  liability  arose,  and  the  mortgage  was 
foreclosed. 

Held,  that  the  mortgagor  had  no  equity  su- 
perior to  the  legal  rights  of  the  trust  company. 

Minturn,  J.,  dissenting. 

Appeal  from  <3ourt  of  Chancery. 

Bill  by  the  Newark  Trust  Company  against 
the  Lackawanna  Investment  Company  to 
foreclose  a  mortgage.  From  a  decree  of  the 
Court  of  Chancery  (102  Atl.  14)  for  com- 
plainant, for  only  part  of  the  relief  prayed, 
complainant  appeals.  Reversed,  and  record 
remitted  for  further  proceedings. 


This  is  a  bill  to  foreclose  a  mortgage  made 
by  the  Lackawanna  Investment  Company  to 
Roland  D.  Crocker  and  by  him  assigned  to 
the  Newark  Trust  Company  as  collateral  se- 
curity for  tlJB  payment  of  Crocker's  note  of 
$5,000  and  any  other  liability  of  his  to  the 
trust  company. 

Additional  facts  found  by  the  Vice  Chan- 
cellor are  as  follows: 

"The  stock  of  the  Lackawanna  Investment 
Company  was  all  owned  by  Roland  D.  Crocker 
and  ono  Powell.  They  and  one  other,  a  dummy, 
constituted  its  board  of  directors.  Powell  was 
a  meml>er  of  the  board  of  directors  of  the  New- 
ark Trust  Company.  Crocker  was  also  a  mem- 
ber of  its  board  of  directors  and  of  its  execu- 
tive committee.  Ho  was  its  counsel,  and  was  as 
well  the  personal  counsel  of  Powell.  The  Lack- 
awanna Investment  Company  desired  to  obtain 
from  the  Newark  Trust  Company  $5,000. 
Crocker  represented  to  Powell  that  it  would  bo 
easier  to  obtain  a  loan  of  $5,000  with  a  mort- 
gage for  $8,000  rather  than  $5,000  as  collater- 
al. That  there  should  be  this  excess  was  ren- 
dered necessary  by  a  rule  of  the  banking  insti- 
tution known  to  Powell,  which  required  that 
the  advance  should  not  exceed  80  per  cent,  of 
the  value  of  the  collateral.  The  loan  was  grant- 
ed :  the  mortgage  pledged ;  the  $5,000  were 
advanced  and  paid  to  the  Lackawanna  Invest- 
ment Company,  and  this  is  the  only  sum  that 
was  ever  paid  on  account  of  the  mortgage.  On 
the  12th  day  of  May,  1914.  approximately 
three  years  after  the  transaction  hereinbefore 
referred  to,  the  bank  loaned  $2,500  to  one  Ack- 
er and  took  his  note  indorsed  by  Crocker.  Tliis 
note  was  never  paid.  Protest  was  waived,  and 
the  indebtedness  is  an  indebtedness  of  Crock- 
er. The  bank  claims  to  hold  the  mortgage  as 
collateral  not  only  to  the  $5,000  Crocker  note, 
but  as  collateral  to  the  Ackor  note.  There  is 
no  evidence  that  the  bank  advanced  the  money 
to  Ackor  upon  the  faith  of  its  holding  the  as- 
signment of  the  mortgage." 

Upon  these  facts  it  was  held  that  the  equi- 
ty of  the  mortgagor  was  superior  to  the  leical 
rights  of  the  bank  as  holder  of  the  Ackor 
note. 

Raymond,  Mountain,  Van  Blareom  & 
Marsh,  of  Newark,  for  appellant.  Lehlbach 
&  Johnson,  of  Newark,  for  appellee. 

GARRISON,  J.  (after  stating  the  facts  as 
above).  The  learned  Vice  Chancellor  dealt 
with  this  case  as  if  it  had  its  inception  in  a 
debt  due  to  Crocker  by  the  Investment  Com- 
pany and  secured  by  its  mortgage,  which, 
having  been  assigned  to  the  trust  company, 
was  subject  to  the  equities  of  the  mortgagor 
against  the  assignor.  In  fine,  he  treated 
the  mortgage  as  a  security  between  the  par- 
ties to  it.  The  real  transaction  was  far  oth- 
erwise. There  was  no  debt,  and  the 
mortgage  purporting  to  secure  one  was  a  con- 
trivance devised  to  deceive  the  trust  com- 
pany for  the  purpose  and  in  the  manner  dis- 
closed by  the  testimony.  It  was  of  the  es- 
sence of  the  scheme  thus  disclosed  that  the 
trust  company  should  be  made  to  believe  that 
the  mortgage  was  genuine,  and  that  the  full 
amount  was  due  thereon.  The  scheme  there- 
fore necessarily  involved  the  making  of  a 
false  representation.     This  false  represeu- 
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tatlon  was  made  by  both  mortgagor  and 
mortgagee,  for  this  court,  sitting  as  a  court 
of  equity,  has  said: 

"In  order  to  establish  a  case  of  false  repre- 
sentation,  it  is  not  necessary  that  something 
that  is  false  should  have  been  stated  as  if  it 
were  true.  If  the  presentation  of  that  which  is 
true  creates  an  impression  which  is  false,  it  is, 
as  to  him  who,  seeing  the  misapprehension, 
seeks  to  profit  by  it  a  case  of  false  representa- 
tion." L«mer8on  v.  Johnston,  47  N.  J.  Eg.  312, 
20  Atl.  675.  24  Am.  St.  Rep.  410. 

If  this  be  true  under  the  passive  condi- 
tions stated  In  the  text,  how  much  more  so 
must  It  be  true  when  the  misapprehension 
was  actively  contrived. 

With  the  real  nature  of  the  transaction 
thus  laid  bare,  we  are  in  a  position  to  see  In 
their  true  light  the  equitable  relations  of  the 
parties  to  this  transaction  when  the  mort- 
gage Is  regarded  as  a  security,  which  Is  the 
only  light  in  which  It  Is  regarded  by  a  court 
of  eiialty.  The  mortgage  was  created  for  the 
sole  purpose  of  serving  as  a  security  to  the 
Newark  Trust  Company,  to  which  It  was  to 
be  assigned  by  Crocker.  Hence  until  It  was 
so  assigned,  i.  e.,  while  It  was  In  the  hands 
of  Crocker,  It  was  not,  in  the  eye  of  equity, 
a  mortgage,  since  It  secured  nothing.  Crock- 
er, while  ostensibly  mortgagee,  was  In  fact 
a  mere  conduit  through  whom  the  mortgage 
was  to  reach  the  trust  company  and  have 
vitality  infused  In  It  by  securing  the  loan 
made  upon  the  strength  of  It,  and  any  other 
Indebtedness  of  the  assignor  to  the  bank. 

Out  of  this  situation  two  highly  pertinent 
considerations  arise:  First,  that  the  relation 
of  mortgagor  and  mortgagee  never  having 
existed  between  the  respondent  and  Crock- 
er, no  equity  based  upon  that  flatten  came 
Into  existence;  and,  second,  that  as  the  mort- 
gage became  such  for  the  first  time  in  the 
hands  of  the  trust  company,  the  primary  ob- 
ligation secured  by  It  was  a  negotiable  prom- 
issory note  given  to  the  trust  company  be- 
fore maturity,  and  there  is  excellent  author- 
ity for  the  proposition  that  the  assignee  of 
a  mortgage  under  such  circumstances  holds 
it  free  from  equities  between  the  parties,  al- 
though as  we  have  seen.  In  the  present  case, 
no  such  equities  existed. 

These  considerations  are  mentioned  chief- 
ly for  the  purpose  of  pointing  out  the  dia- 
metrical dUFerence  that  exists  between  the 
normal  cases  in  which  the  equity  of  a  gen- 
uine mortgagor  arises  and  the  present  case, 
from  which  it  follows  that  It  Is  totally  In- 
admissible to  assume,  by  way  of  analogy, 
that  because  an  equity  arises  In  those  cases 
it  also  arises  in  this  case. 

Equally  inadmissible  Is  it  to  construct  an 
original  equity  for  this  mortgagor  out  of  Its 
conduct  In  this  transaction.  An  equity  has 
been  variously  defined,  but  always  In  terms 
of  good  faith  and  conscionable  conduct.  Chi- 
canery, deceit,  and  misrepresentation  are  not 
such  stuff  as  equities  are  made  of.    To  deter- 


mine this  Is  to  decide  that  the  reqiondent  has 
no  equity. 

'  The  court  below  decided  that  the  appellant 
had  no  equity,  and  we  now  decide  that  the 
respondent  has  none.  In  this  state  of  equi- 
librium, the  legal  rights  of  the  appellant  will 
be  enforced  by  a  court  of  equity  under  its 
maxim  that  where  equities  are  equal  the  law 
win  prevail,  for  there  can  surely  be  no  great- 
er equality  between  equities,  within  the 
meaning  of  the  maxim,  than  their  mutual 
nonexistence.  The  trust  company  is  entitled 
to  enforce  Its  mortgage  as  collateral  to  the 
Ackor   note. 

The  decree  of  the  court  below  Is  reversed, 
and  the  record  remitted  for  further  proceed- 
ings in  accordance  with  the  views  herein  ex- 


MINTORN,  J.,  dissents. 

WHITE,  J.  (concurring).  My  vote  in  this 
case  rests  solely  upon  the  presumption,  In 
the  absence  of  proof  to  the  contrary,  that  the 
trust  company  being  the  holder  of  the  con- 
tract making  the  assigned  mortgage  security 
for  subsequent  obligations  of  the  borrower  at 
the  time  it  accepted  him  as  an  Indorser,  ac- 
cepted such  Indorsement  on  the  faith  or  cred- 
it of  such  contract,  and  that  consequently 
the  Indorser  and  the  mortgagor  who  connived 
with  him  are  both  estopped  by  their  former 
misrepresentation  from  now  saying  that  the 
mortgage  was  for  a  smaller  sum  than  they 
then  said  it  was  for. 


ALLEN  V.  ALLEN.     (No.  82.) 

(Court  of  Errors  'and  Appeals  of  New  Jersey. 
March  4,  1918.) 

(Syttabus  ip  the  Court.) 

EXECDTORS  AND  Aduinistsatobs  <8s>46,  6&-' 
Trust  Funds— Assets— Invkntoby. 
An  administratrix  received  from  a  life  in- 
surance company,  the  amount  of  a  policy  pay- 
able to  the  executors,  administrators,  or  assigns 
of  the  insured  intestate,  under  a  provision  of 
the  policy  which  enabled  the  insurer  to  facilitate 
payment  of  the  fund  by  paying  the  same  to  any 
relative  of  the  deceased  by  blood  or  marriage, 
the  recipient  in  this  case  being  the  widow. 

Held,  that  the  fund  so  obtained  was  held  in 
trust  for  the  estate  of  the  deceased  intestate, 
and  should  be  included  in  the  inventory  of  as- 
sets of  the  estate. 

Appeal  from  Prerogative  Court. 

Application  by  Agnes  T.  Allen,  administra- 
trix of  Edward  B.  Allen,  deceased,  to  the 
orphans'  court,  for  an  order  to  sell  real  es- 
tate, contested  by  William  M.  Allen.  From  a 
judgment  of  the  prerogative  court,  afiirming 
an  order  of  the  orphans'  court  discharging 
tire  petitioner's  rule  to  show  cause,  she  ap- 
peals.   Decree  of  the  ordinary  affirmed. 

Oscar  B.  Redrow,  of  Camden,  for  appellant 
David  O.  W^atklns,  of  Woodbury,  for  appel- 
lee. 
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MINTURN,  J.  The  appellant,  administra- 
trix of  the  estate  of  Edward  B.  Allen,  deceas- 
ed, applied  to  the  orphans'  court  for  an  order 
to  sell  the  real  estate  of  the  deceased,  to  pay 
his  debts,  upon  the  ground  of  the  insufficiency 
of  the  personalty  applicable  for  that  purpose. 
Upon  a  rule  to  show  cause  the  respondent,  a 
son  and  sole  heir  of  deceased,  contested  the 
application,  upon  the  ground  that  the  admin- 
istratrix was  in  possession  of  1542.87,  the 
amount  of  the  proceeds  of  a  policy  of  insur- 
ance, issued  by  the  Prudential  Life  Insurance 
Ck>mpany  upon  the  life  of  deceased,  for  the 
receipt  of  which  the  administratrix  had 
failed  to  account.  The  administratrix  admit' 
ted  the  receipt  of  the  money,  but  insisted 
that  she  received  it  not  in  her  representative 
capacity,  bnt  as  widow  of  the  deceased,  and 
that  it  inured  to  her  in  her  individual  right 
If  this  sum  is  to  be  Included  in  the  property 
of  the  estate,  there  will  be  no  deficiency  of 
personal  assets,  and  the  application  to  sell 
the  lands  must  fall,  because  of  the  absence 
of  the  statutory  contingency.  Orphans'  Court 
Act  (Act  June  14,  1808  [P.  L.  715])  $  83. 
The  question  was  decided-adversely  to  the  i)e- 
titioner  by  the  orphans'  court,  which  held 
that  the  fund  was  the  property  of  the  estate, 
and  thereby  finding  no  insufficiency  of  per- 
sonal assets,  discharged  the  rule  to  show 
cause.  That  result  was  affirmed  by  the 
prerogatlre  court. 

The  solution  of  the  Inquiry  necessarily 
must  be  based  upon  the  terms  of  the  policy 
which  presents  the  contract  betwesen  the  de- 
ceased and  the  insurance  company.  The 
pertinent  provisions  of  the  pollcT  are: 

"Id  consideration  of  the  application  for  this 
policy,  and  of  the  payment  of  the  weekly  premi- 
um of  38  cents,  on  or  before  every  Monday  dur- 
ing the  continuance  of  this  contract,  promises 
to  pay  at  its  home  office,  in  the  city  of  Newark, 
New  Jersey,  unto  the  executors,  administrators 
or  assigns  of  Edward  B.  Allen,  the  person  here- 
in designated  as  the  insured,  unless  payment 
shall  be  made  under  the  provisions  of  article 
second  hereinafter  contained,  the  sum  of  $500.- 
00,"  etc. 

Article  2  provides: 

"The  company  may  pay  the  sum  of  money  in- 
sured hereby,  to  any  relative  by  blood,  or  con- 
nection by  marriage  of  the  insured,  or  to  any 
other  person  appearing  to  the  company  to  be 
equitably  entitled  to  the  same  by  reason  of 
having  incurred  expense  in  any  way  on  behalf 
of  the  insured  for  his  or  her  burial,  or  for  any 
other  purpose,  and  the  production  by  the  com- 
pany of  a  receipt  signed  by  cither  or  any  of 
said  persons  or  of  other  sufficient  proof  of  such 
payment  to  any  or  either  of  them,  shall  be  con- 
clusive evidence  that  such  sum  shall  be  paid  to 
the  person  or  persons  entitled  thereto,  and  that 
all  claims  under  this  policy  have  been  fully  sat- 
isfied." 

The  I<airned  vice  ordinary  held  that  the 
option  of  i)ayn)ent  thus  retained  by  the  In- 
surance company,  under  the  language  of  the 
policy,  and  which  option  was  exercised  by 
the  company  In  this  Instance,  operated  to 
discharge  the  company  from  any  further  or 
other  liability  upon  the  policy,  for  the  rea- 


sons fully  discussed  In  the  Supreme  Court  in 
Brooks  v.  Metr(«>olitan  Life  Ins.  Co.,  70  N. 
J.  Law,  36,  56  AtL  168,  which  case  was  cited 
by  the  present  Chancellor  with  approval  In 
Prudential  Insurance  Co.  v.  Godfrey,  75  X. 
J.  Eq.  484,  72  Atl.  456,  which  case  was  sub- 
sequently affirmed  on  appeal  to  thijg  court  In 
77  N.  J.  Eq.  267,  76  Atl.  1067. 

The  further  result  of  these  adjudications 
was  to  declare  that  the  payment  thus  made 
by  the  Insurance  company  In  the  exercise  of 
Its  option  did  not  operate  Ipso  facto  to  con- 
fer upon  the  payee  of  the  fund  any  legal 
right  of  property  therein,  but  constituted  the 
payee  a  constructive  trustee,  who  held  the 
fund  In  trust  for  the  benefit  of  the  estate. 
The  express  covenant  In  the  present  policy 
emphasizes  that  situation,  for  the  language 
is  thalj  the  insurer  for  the  consideration 
named  "promises  to  pay  •  •  •  unto  the 
executors,  administrators  or  assigns  of  Ed- 
ward B.  Allen,  the  sum  of  $500."  The  fact 
that  to  this  promise  is  superadded  a  provi- 
sion which  Is  Intended  to  enable  the  Insurer 
for  Its  own  convenience  to  facilitate  payment. 
90  as  to  speedily  discharge  Itself  from  Its 
obligation  on  the  policy  and  incidentally 
enable  it  to  provide  speedy  aid  to  the  family 
of  the  Insured,  presumably  in  a  period  of 
distress,  does  not  lessen  the  legal  liability  of 
the  recipient  of  the  fund,  as  constructive 
trustee  for  the  legal  beneficiary  under  the 
plain  terms  of  the  policy.  2  Maddock's  Ch. 
124,  and  cases. 

The  decree  of  the  ordinary  will  be  affirmed, 
with  costs. 


MARTIN  et  al.   v.  WOODBRIDGB  TP., 
MIDDLESEX  COU^TY,  et  al.     (No.  iW.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  1918.) 

(Syllabus  by  the  Court.) 

Taxation    <S=»665  —  Tax    Sale  —  Auotmr  — 

Statute. 
The  amount  for  which  lands  may  be  sold 
for  taxes  under  section  53  of  the  act  of  IWKi 
(P.  L.  pp.  394,  428;  4  Comp.  St  1910,  p.  5134) 
cannot,  in  view  of  section  66  of  the  act,  law- 
fully include  the  sums  necessary  to  redeem 
such  lands  from  tax  sales  made  prior  to  1903. 

Trenchard,  Minturn,  and  Williams,  JJ.,  dis- 
senting. 

Appeafl  from  Supreme  Court. 

Certiorari  by  Albert  Martin  and  others 
against  the  Township  of  Woodbridge  and 
others  to  set  aside  a  tax  sale.  From  a  Judg- 
ment of  the  Supreme  Cknirt  (101  Atl.  418) 
confirming  the  sale,  Martin  and  others  ap- 
peal. Reversed,  and  certificate  of  tax  sale  set 
aside. 

Charles  C.  Hommann,  of  Perth  Amboy, 
and  E.  M.  Colle,  of  Newark,  for  appelliint. 
J.  H.  T.  Martin,  of  Newark,  for  appellee. 

GARRISON,  J.  The  certificate  of  a  tax 
sale  made  under  the  provisions  of  section  53 
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of  the  act  of  1903  (P.  L.  p.  304 ;  G.  S..  p.  5134) 
was  affirmed  by  the  aovxt  below  notwith- 
standing tbat  there  was  Included  la  the 
amount  for  which  the  lands  were  sold  the 
several  snms  necessary  to  redeem  'the  said 
land  from  tax  sales  made  prior  to  1903,  at 
whldi  It  had  been  purchased  by  the  taxing 
district  This  Is  contrary  to  the  express  pro- 
Tlsions  of  section  66  of  the  act  of  1903,  which 
reads  as  follows: 

"60.  This  act  shall  take  effect  on  the  twenti- 
eth day  of  December,  nineteen  hundred  and 
three,  and  its  provisions  shall  extend  to  proceed- 
ings on  and  after  that  date,  relating  to  taxes 
Bssessed  in  the  year  nineteen  hundred  and 
three,  but  not  to.  proceedings  relating  to  taxes 
assessed  in  prior  years;  aU  acts,  general  and 
special,  inconsistent  with  the  provisions  of  this 
act  are  hereby  repealed,  but  this  repealer  shall 
not  extend  to  proceedings  or  remedies  relating 
to  taxes  assessed  prior  to  the  year  nineteen  hun- 
dred and  three."  P.  I*  p.  435;  4  Oomp.  St. 
1910,  p.  5141. 

This  statutory  provision  was  disregarded 
in  the  court  below  for  a  reason  that  is  thus 
stated  in  the  opinion: 

"We  do  not  perceive  any  difference  between 
selling  to  make  a  current  tax  subject  to  a  right 
of  redemption  from  a  prior  sale  and  a  sale  to 
make  current  taxes  which  shall  Include  the 
amount  necessary  to  pay  the  redemption  fee." 

In  this  view  we  are  unable  to  concur.  The 
practical  difference  is  that  by  tbe  latter 
coarse  the  owner  is  deprived  of  his  right  to 
let  tbe  term  for  which  his  lands  were  sold 
run  out  by  its  own  limitation  which  Is  pre- 
served to  him  by  the  statute.  Legally  stated, 
the  error  of  such  view  is  that  it  turns  a  right 
to  redeem  into  a  compulsion  to  do  so.  More 
conclusive  still  is  the  fact  tbat  such  view 
leads  to  the  violation  of  a  statutory  provi- 
sion. 

The  Judgment  of  the  Supreme  Court  Is 
rerersed,  and  the  certificate  of  tax  sale  set 
aside,  with  costs. 

TRENOHARD,  MINTUBN,  and  WIL- 
LIAMS, JJ.,  dissent 


LEVY  V.  PUBLIC  SERVICE  BX.  00. 
(No.  77.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  14,  19ia) 

(Syllabut  hv  the  Court.) 

.ilTOBNBT    AND    CLIENT    ®=»190(3,    4)   —    AT- 

tobnet's  Lien— JDDauxNx— Suumabt  Pbo- 

CEEDINO. 

A  suit  for  damages  for  personal  injuries 
having  been  settled  by  the  payment  of  $30  by 
the  defendant  to  the  plaintiff^  the  court  awarded 
to  tbe  attorney  of  the  plaintiff  the  sum  of  $100 
aeainst  the  defendant  under  the  provisions  of 
the  Attorney's  Lien  Act  of  1014  (P.  L.  410). 

Held,  that  a  judgment  for  an  attorney's  com- 
pensation, given  against  the  party  with  whom 
his  client  has  settled,  for  a  sum  that  is  in  excess 
uf  the  total  sum  of  such  settlement,  is  without 
(upport  from  such  statute.  And,  further,  that 
such  compensation  cannot  be  determined  in  a 
summary  proceeding. 


Error  to  Supreme  Court 

Action  by  Sam  Persky  against  the  Public 
Service  Railway  Company,  wherein  Max 
Levy  petitioned  to  have  counsel  fees  fixed 
for  services  rendered  by  him.  From  a  judg- 
ment of  the  Supreme  Court  (98  AtL  847),  re- 
versing and  vacating  a  judgment  for  peti-. 
tioner,  he  appeals.    Judgment  affirmed. 

Max  Levy,  of  Bayonne,  pro  se.  Lefferts 
S.  Hoffman  and  Leonard  J.  Tynan,  both  of 
Newark,  for  appellee. 

GARRISON,  J.  This  is  a  proceeding  un- 
der the  Attorney's  Lien  Act  of  1914  (Pam- 
phlet Laws,  410),  which  is  as  follows: 

"After  tbe  service  of  a  summons  and  com- 
plaint in  any  action  at  law,  or  the  filing  of  a  bill 
of  complaint  or  petition  in  the  Court  of  Chan- 
cery, or  the  service  of  an  answer  containing  a 
counterclaim  in  any  action  at  law,  the  attorney, 
solicitor  or  counsellor  at  law  who  shall  appear 
in  said  cause  for  such  party  instituting  the  ac- 
tion at  law,  or  suit,  or  filing  tbe  petition,  or 
counterclaim  shall  have  a  lien  for  compensation, 
upon  his  client's  cause  of  action,  suit,  claim  or 
counterclaim,  which  shall  contain  and  attach  to 
a  verdict,  report,  decision,  decree,  award,  judg- 
ment or  final  order  in  his  client's  favor  and  the 
proceeds  thereof  in  whosoever  hands  they  may 
come;  and  the  lien  shall  not  be  affected  by  any 
settlement  between  the  parties  before  or  after 
judgment  or  final  order  or  decree^  The  court  in 
which  such  action,  suit  or  other  proceeding  is 
pending,  upon  the  petition  of  the  attorney,  so- 
licitor or  counsellor  at  law,  may  determine  and 
enforce  the  lien." 

The  appellant,  an  attorney  at  law,  brought 
an  action  for  bis  client  in  tbe  district  court 
for  damages  for  i)ersonal  injuries  which  was 
settled  by  the  parties  themselves  by  the  pay- 
ment of  $30  by  tbe  defendant  to  the  plaintiff, 
and  the  giving  of  a  general  release  by  the 
plaintiff  to  the  defendant  Thereupon  the 
attorney  petitioned  the  district  court  that  he 
be  awarded  for  bis  services  to  the  plaintiff  a 
sum  of  not  less  than  $100  against  the  defend- 
ant, upon  whidk  petition,  after  a  bearing,  tbe 
district  court  adjudged : 

"That  said  Max  Levy,  plaintiff,  recovee 
against  said  Public  Service  Railway  Company, 
defendant,  the  sum  of  $100." 

This  Judgment  was  vacated  by  the  Supreme 
Court  in  certiorari  upon  grounds  that  are 
thus  stated  in  its  per  curiam  memorandum : 

"We  do  not  find  it  necessary  to  determine  the 
correctness  of  the  procedure  here,  for,  conceding 
its  correctness,  we  find  no  warrant  for  tbe  trial 
court's  trying  the  original  case  against  the  de- 
fendant in  the  absence  of  tbe  cUent,  and  award- 
ing to  the  attorney  as  a  fee  over  three  times  the 
amount  his  principal  received  upon  the  settle- 
ment, in  the  face  of  a  written  contract  between 
the  two  which  limited  the  attorney's  claim  to 
one-half  of  the  settlement" 

The  Supreme  Court  evidently  misappre- 
hended tbe  facts  of  tbe  case,  for,  in  tbe  first 
place,  the  attorney  did  not  try  his  client's 
case  against  the  defendant  but  only  tbe  ex- 
istence of  a  cause  of  action  in  his  client  and 
the '  reasonable  value  of  his  services  in  tbe 
prosecution  thereof;  and,  in  the  second  place, 
there  was  no  contract  between  the  attorney 
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and  his  client  that  Ihnited  the  attorney's 
claim  to  one-half  of  a  settlement  made  by  the 
client;  the  contract  permitted  the  attorney 
to  retain  50  per  cent,  of  "all  moneys  received 
by  him  by  way  of  settlement,"  but  was  silent 
as  to  a  settlement  made  by  the  client.  The 
attorney  has  throughout  consistently  and 
correctly  contended  that  the  i)ercentage  con' 
tract  was  not  involved  In  any  aspect  of  the 
present  proceeding. 

While  we  cannot  concur  In  the  grounds  up- 
on which  the  Supreme  Court  based  Its  judg- 
ment, we  think  that  the  Judgtuent  itself 
should  be  affirmed  upon  the  ground,  among 
others,  that  the  statute  does  not  authorize  the 
enforcing  of  an  attorney's  lien  for  a  sum  in 
excess  of  the  total  value  of  the  claim  that 
is  made  the  subject  of  such  lien. 

The  statute,  it  will  be  observed,  does  not 
take  away  the  right  of  parties  to  settle  their 
litigations,  neither  does  it  alter  the  conclu- 
sive effect  of  such  a  settlement  when  honestly 
made.  The  value  of  the  client's  claim  was 
therefore  as  efiFectually  liquidated  at  $30  by 
the  executed  settlem^it  as  if  his  suit  had 
been  on  a  dueblll  for  that  amount;  and  sure- 
ly no  one  would  contend  that  If  such  a  suit 
were  settled  by  the  payment  of  $30  to  the 
plaintiff,  his  attorney  could  recover  $100  ad- 
ditional as  the  value  of  his  Uen  on  such  $30 
claim. 

A  lien,  being  in  its  essence  a  right  to  retain 
something^  the  notion  that  it  can  be  more 
extensive  than  the  thing  that  is  to  be  retain- 
ed belongs  to  a  topsy-turvy  world  where 
streams  rise  higher  than  their  sources  and  a 
part  is  greater  than  the  whole. 

Technically  ccmsidered  the  situation  is 
this:  The  statute  of  1914  creates  a  new  rem- 
edy for  the  enforcement  of  an  old  right. 
The  new  remedy  is  the  Uen  given  by  the  stat- 
ute upon  the  client's  cause  of  action,  suit, 
claim,  or  counterclaim,  and  tiny  verdict,  re- 
port, decision,  decree,  award.  Judgment,  or 
final  order  and  the  proceeds  thereof. 

In  the  present  case  the  only  tilings  thus 
enumerated  to  which  the  lien  attaches  are 
the  client's  "cause  of  action,  suit,  and  daim." 
Subject  to  the  attorney's  lien  these  choees 
are  the  property  of  the  client  to  deal  with 
as  be  will,  provided  be  be  guilty  of  no  fraud. 

Among  other  things  he  may  determine  his 
cause  of  action,  and  liquidate  his  claim  by 
a  settlement  with  his  adversary.  This  does 
not  unhorse  the  attorney's  Uen  for  compen- 
sation. What  it  does  Is  to  place  a  maximum 
valuation  upon  the  subject  of  the  lien  beyond 
which  the  remedy  given  by  this  statute  does 
not  purport  to  go.  Whenever,  therefore,  a 
Judgment  for  the  attorney's  compensation  is 
given  against  the  party  with  whom  the  client 
has  settled  for  a  sum  that  is  in  excess  of 
the  total  sum  of  such  settlement,  such  Judg- 
ment is  necessarily  without  support  from  the 
statute. 

There  is,  however,  another  and  more  fun- 


damental error  in  the  Judgment  of  the  dis- 
trict court,  in  that  It  rests  upon  a  summary 
determination  of  (he  amount  of  the  compen- 
sation to  which  the  plaintiff's  attorney  was  ad- 
Judged  to  be  entitled  as  the  value  of  the  serv- 
ices rendered  by  him  to  his  cUent.  Such  de- 
termination Is  necessarily  based  upon  the 
nature,  extent,  and  value  of  such  services, 
all  of  which  are  Jury  questions,  especially 
when  they  arise  between  parties  between 
whom  the  relation  of  attorney  and  client 
does  not  exist.  The  statute  may  or  may  not 
give  to  the  plalntlfTs  attorney  a  right  of  ac- 
tion against  a  defendant  who  has  settled 
with  the  plaintiff,  to  be  worked  out  upon  the 
basis  of  his  services  to  his  client,  but  the 
language  of  the  statute  will  be  searched  in 
vain  for  any  expression  of  a  legislative  in- 
tent that  the  value  of  such  services  shall  be 
determined  in  a  summary  proceeding.  This 
being  so,  a  decision  that  such  a  provision  if 
it  existed  would  vlolkte  the  constitutional 
cousei'vatlon  of  trial  by  jury  would  be  clear- 
ly obiter. 

Upon  the  foregoing  grounds,  without  re- 
gard to  any  other  question,  however  funda- 
mental, the  Judgment  of  the  Supreme  Court 
reversing  the  Judgment  of  the  district  court 
is  affirmed. 


IX)ID  V.  J.  S.  ROGERS  CO.    (No.  39.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  4,  19ia) 

(SyUabut  by  the  Court.) 

1.  Ma8te»  and  Servant  €=s>117— Tools  and 
Appliances— Master's  Liability. 

A  master  Is  liable  for  negligence  in  furnish- 
ing appliances,  in  this  case  a  derrick,  with 
structural  defects,  causing  injury  to  the  serv- 
ant. 

2.  Master  and  Servant  ^=»285(5)— Cause  or 
iNjroBY— Question  fob  Jury. 

It  was  a  jury  question,  whether  the  death 
of  the  plaintiff's  intestate  was  caused  by  a 
structural  defect,  the  slipping  of  the  foot  of  a 
derrick,  due  to  the  absence  of  projecting  nails 
througli  the  plank  on  which  the  feet  of  the  der- 
rick rested  for  support,  or  whether  it  wag  the 
result  of  some  other  cause. 

Appeal  from  Supreme  Court 

Action  by  Susan  T.  Lold,  administratrix 
of  William  H.  Lold,  deceased,  against  the  .T. 
S.  Rogers  Company.  Judgment  for  plalntift, 
and  defendant  appeals.    Affirmed. 

EVlward  A.  Armstrong,  of  Newark,  for  ap- 
Itellant  Wescott  &  Weaver,  of  CJamden,  for 
appellee. 

BLACK,  J.  This  is  the  third  trial  of  this 
case ;  reviews  of  the  two  former  trials  In  tbi.s 
court  are  reported  in  Lold  v.  Rogers  Co.,  68 
N.  J.  Law  713.  54  Atl.  837;  Lold  v.  Rogers 
Co.,  77  N.  J.  Law,  784,  73  Atl.  488.  Under 
the  law  of  the  case  derived  from  those  opin- 
ions, the  sole  ground  on  which  the  defendant 
as  master  can  be  held  is  for  a  structural  de- 
fect in  the  derrick ;  the  fact  that  the  project- 
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Ing  nails,  to  prevent  the  plank  from  slipping 
wkich  beld  tbe  feet  of  the  derrick,  were  al>> 
sent. 

Tbe  plaintiff,  as  the  administrator  of  Wil- 
liam H.  Loid,  sued  the  defendant  company  to 
r<>coTer  damages  for  causing  tbe  death  of 
William  H.  Lold,  alleging  negligence  of  the 
defendant  company.  The  testimony  shows 
that  some  men  were  engaged  in  the  use  of  a 
derrick  that  was  leaning  over  beyond  a 
perpendicular  position ;  as  the  men  were 
straightening  it,  for  some  reason  or  other, 
the  foot  of  the  derrick  slipped,  the  upper  por- 
tion of  the  derrick;  went  down  and  carried 
with  it  one  of  tbe  guy  ropes,  which  in  turn 
rau^ht  the  deceased  and  carried  him  over  the 
side  of  the  building,  by  which  he  was  killed. 

[1.21  At  the  first  trial  Rogers  (now  dead) 
tpstifled  for  the  defeuse  that  the  plank  on 
which  the  feet  of  the  derrick  rested  was  a 
part  of  the  derrick  itself,  for  holding  it  in 
place,  the  nails,  fortypenny  nails,  a  dozen  or 
so.  ran  throuRh  the  plank  or  so  projected  an 
Inch  beyond  the  bottom  of  the  plank  to  pre- 
vent the  plank  from  slipping.  The  fact  of  the 
nails  being  there  was  denied,  but  the  testi- 
mony was  consistent  with  their  havlnir  been 
there,  and  that  the  defendant  recognized  that 
they  ought  to  be  there  to  keep  the  foot  of 
the  derrick  from  slipping.  This  court  In  the 
above  case,  in  liOld  v.  Rogers  Company,  68 
N.  J.  Law.  713,  54  Atl.  837,  held  that  this 
raised  a  Jury  question,  but  reversed  the  judg- 
ment, because  tbe  defendant's  request  as  to 
obvious  risks  was  denied;  at  tbe  second 
trial,  that  reported  in  Loid  v.  Rogers  Co.,  77 
X.  J.  Law,  784,  73  Atl.  488,  Rogers  was  not 
a  witness ;  at  the  third  trial,  resulting  In  the 
judgment  now  under  review,  Rogers'  testimo- 
ny was  read  to  tbe  jury.  The  only  question, 
therefore,  is  whether  there  was  a  jury  ques- 
tion. We  think  there  was.  This  question 
was  .sharply  presented  to  the  jury  by  the  trial 
judge,  when  he  -said,  "Now  it  is  only  in  the 
event  that  you  find  there  was  an  undertak- 
ing on  the  part  of  Rogers  to  supply  these 
nails  and  that  there  was  a  failure  In  that 
regard  that  any  negligence  is  established  in 
the  defendant"  In  our  reports  there  are  a 
number  of  cases  illustrating  the  master's  lia- 
bility for  injuries  to  servants  caused  by 
structural  defects  in  appliances  furnished  by 
the  master  to  his  servants.  4  N.  J.  Digest, 
p.  S266  et  seq.  In  other  courts  there  are  al- 
so many  cases.  26  Cyc.  p.  1097,  B ;  4  Thomp- 
son on  N^.  pars.  3760,  3986,  et  seq.;  18 
R.  C.  L.  par.  188;  1  Shearman  &  Redf.  on 
Xeg.  (5th  Ed.)  par.  194  et  seq. 

The  rule  is  thus  stated.  If,  therefore,  the 
master  knows,  or  would  have  known  if  he 
had  used  ordinary  care  to  ascertain  the  facts, 
that  the  appliance  or  materials  which  he  pro- 
vides for  the  use  of  his  servants  are  unsafe 
or  stmcturaiiy  defective,  and  a  servant  with- 


out contributory  fault  suffers  injury  thereby, 
the  master  is  liable  therefor. 

Finding  no  error  in  the  record,  the  Judg- 
ment is  affirmed. 


STATE  V.  YOUNG.     (No.  61.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  1918.) 

1.  Cbiuinal  Law  «=»1168(1)—AppeaI/— Re- 
view—Scope. 

The  merits  of  the  case  cannot  be  properly 
considered  in  the  Court  of  Errors  and  Appeals, 
which  deals  exclusively  with  the  legal  questions 
presented  by  the  record. 

2.  Cbiuinal  Law  €=91159(2) —Appeal  — Re- 
view—Motion  fob  New  trial. 

Though  the  evidence  is  so  meager  that  the 
Court  of  Errors  and  Appeals  might  think  that 
a  motion  for  new  trial  should  prevail,  such 
eituation  afforded  no  legal  ground  for  disturb- 
ing a  conviction. 

3.  GsnanAL  Law  «=91158(9—Appbai/— Re- 
view—Dibection  OF  Vebdict. 

It  is  only  where  there  is  no  testimony  to 
support  a  verdict,  and  a  motion  is  made  for  a 
direction  of  a  verdict  of  not  guilty,  and  such 
motion  is  refused,  that  such  reftual  may  be 
properly  assigned  as  error,  reviewable  by  the 
Court  of  Errors  and  Appeals. 

4.  Cbiminal  Law  <S=>814(3)— Instb0ctions— 
confobmitt  to  evidence. 

In  prosecution  for  manslaughter  in  perform- 
ing operation  under  allegations  that  two  cer- 
tain instruments  were  used,  instruction  that 
no  inference  could  be  drawn  from  questions 
limiting  possibility  of  doing  the  injury  to  the 
use  of  such  two  instruments  was  properly  re- 
fused, where  the  evidence  warranted  the  infer- 
ence of  the  use  of  a  third  instrument. 

5.  Cbiminai.  Law  «=3l013(2)  —  Appeal  — 
Scope  of  Review— Pbesebvation  of  Excep- 
tions. 

In  prosecution  for  manslaughter  by  surgical 
malpractice,  objection  to  statement  of  codefend- 
ant,  whether  he  was  under  indictment  for  the 
same  offense,  on  the  ground  that  it  was  immate- 
rial, did  not  preserve  the  objection  that  such 
statement  was  incompetent,  especially  where  no 
motion  to  strike  the  witness'  answer,  which 
he  made  before  objection  was  taken,  appeared 
in  the  record. 

6.  Cbiminal  Law  <g=s>1120(8)— Appeal— Res- 
EBVAnoN  OF  Exception. 

Before  a  party  may  avail  himself,  on  an  ap- 
peal based  upon  bills  of  exceptions,  of  an  error 
committed  by  a  court  in  the  admission  or  re- 
jection of  testimony,  it  must  appear  from  the 
record  that  the  attention  of  the  court  was  di- 
rected to  the  ground  relied  on. 

7.  Cbiminal  Law  .«=s>1054(1)  —  Appeal  — 
Scope— Resebvation  of  Exception. 

In  the  absence  of  any  exception  taken,  sign- 
ed, and  scaled  by  tbe  court,  there  is  no  founda- 
tion for  an  assignment  of  error  challenging  a 
ruling  permitting  a  question  to  be  asked  of  wit- 
ness. 

a  Cbiminal  Law  «=»1120(1)  —  Appeal  — 
Scope— Resebvation  of  Exception. 
Where  tbe  appeal  in  a  criminal  case  is 
brought  up  under  Criminal  Procedure  Act.  |  1,% 
(2  Comp.  St.  1910,  p.  1863),  providing  for  a  re- 
turn of  the  entire  record,  errors  in  the  admission 
of  testimony  may  be  considered,  regardless  of 
whether  there  is  an  objection  or  exception. 


«s»For  otber  cases  see  same  topic  and  KBT-NUMBER  In  all  Key-Numbered  DlgesU  and  Iiid«x« 
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9.  "Witnesses    ^:»376— Evidence  — Admissi- 

BILITT. 

In  prosecution  for  homicide  by  surgical  mal- 
practice, while  it  was  competent,  as  disclosiuK 
the  interest  of  the  witness,  for  defendant  to 
show  the  indictment  of  his  codcfcndant,  who 
was  a  witness  against  him,  the  state  could  then 
show  the  relation  between  the  two  indictments. 

10.  Cbiuinai.  Law  «s>413(1)  —  Evidence  — 
Self-Sebvino  Declaration. 

In  prosecution  for  homicide  by  surgical  mal- 
practice, accused  was  properly  denied  leave  to 
<ay  what  he  said  when  he  left  a  spool  of  thread, 
part  of  which  he  said  he  had  used  in  the  opera- 
tion, with  the  prosecutor,  such  statement  being 
self-serving. 

The  Chancellor  and  Swayze,  Bergen,  and  Min- 
turn,  JJ.,  dissenting. 

EJrror  to  Supreme  Court 

John  H.  Youug  was  convicted  of  man- 
slaughter, and  the  Judgment  was  affirmed  by 
the  Supreme  Court.  To  review  the  judgment 
of  the  Supreme  Court,  defendant  brings  er- 
ror.    Affirmed. 

Robert  H.  McCarter,  of  Newark,  for  plain- 
tiff In  error.  J.  Henry  Harrison  and  Wilbur 
A.  Mott,  both  of  Newark,  for  the  State. 

KALISCH,  J.  The  plaintiff  to  error,  a 
surgeon,  was  convicted  of  manslaughter,  in 
the  Essex  quarter  sessions,  for  causing  the 
death  of  Emma  C.  Truesdell,  through  mal- 
practice, to  the  performance  of  a  surgical 
operation  upon  her,  she  having  died  upon 
the  operating  table.  The  record  of  the  con- 
viction and  judgment  of  the  trial  court  was 
removed  by  the  platatlff  In  error  by  writ  of 
error  sued  out  of  the  Supreme  Court,  to 
.which  latter  tribunal  the  judgment  was  af- 
firmed. That  record  Is  now  before  us  for  re- 
view by  writ  of  error  sued  out  by  the  plato- 
tiff  in  error  to  this  court  to  the  Supreme 
Conrt 

[1]  The  argument,  so  elaborately  and 
forcefully  addressed  to  us  by  counsel  for 
platotlff  to  error  upon  the  merits  of  the  case, 
cannot  be  properly  considered  here,  where 
we  deal  exclusively  with  the  legal  questions 
presented  by  the  record. 

[2]  It  may  very  well  be  that  the  testimony 
tendtog  to  establish  the  guilt  of  the  plaintiff 
to  error  is  of  such  meager  and  attenuated 
character  that,  tested  by  a  strict  analysis,  It 
is  not  clearly  convincing  of  the  guilt  of  the 
platotlff  to  error;  and  even  though  it  may 
appear  to  us  that  on  a  motion  for  a  new  trial 
In  the  trial  court  such  a  motion  might  prop- 
erly prevail,  nevertheless  such  a  situation 
affords  no  legal  ground  for  dlsturbtog  the 
verdict  to  this  case  here,  so  long  as  there  is 
some  testimony,  no  matter  how  slight,  tend- 
ing to  support  the  findtog  of  the  Jury. 

[3]  It  is  only  where  there  Is  no  testimony 
to  support  a  verdict,  and  a  motion  Is  made 
for  a  direction  of  a  verdict  of  not  guilty,  and 
such  motion  Is  refused,  that  such  refusal 
may  be  properly  assigned  as  error,  review- 
able here. 

We  come  now  to  consider  the  legal  ques- : 


tlons  presented  by  the  record,  and  advanced 
as  reasons  by  counsel  for  plaintiff  to  error 
for  a  reversal  of  the  judgment 

[4]  In  the  trial  court  one  of  the  points 
made  to  behalf  of  the  accused  was  that  the 
removal  of  two  parts  of  the  smaller  totesttoe 
together  with  the  larger  totesttoe  could  not 
possibly  have  been  accomplished  with  the 
Instruments  that  were  alleged  to  have  been 
used  by  the  defendant  to  performing  the 
operation.  In  this  aspect  of  the  case  counsel 
for  platotlff  to  error  requested  the  court  to 
charge  the  jury  as  follows: 

"There  was  no  duty  to  examine  the  witness 
with  respect  to  any  other  instruments  than  those 
which  the  evidence  disclosed  were  used.  No  in- 
ference can  be  drawn  from  the  fact  that  the 
question  was  confined  to  the  instruments  which 
the  evidence  disclosed  were  used,  there  being  no 
evidence  whatever  to  show  that  any  other  in- 
struments were  used." 

The  court  refused  to  charge  this  request, 
and  we  think  properly  so.  On  the  one  hand 
there  was  testimony  tending  to  show  that,  to 
fact,  there  was  no  disturbance  of  the  abdom- 
inal tract  after  death,  and  that  when  opened 
to  the  presence  of  Dr.  Washington  Its  con- 
tents were  gone;  and  there  was  the  testi- 
mony of  every  medical  expert  except  Dr. 
Washington,  that  they  could  not  have  been 
removed  by  the  use  of  the  tostruments  ex- 
hibited. The  legittoiate  toference  from  all 
this  would  be  that  the  contents  were  remov- 
ed before  death,  and  by  some  Instruments 
other  than  those  exhibited.  On  the  other 
hand  was  the  defendant's  claim  that,  in  fact 
the  removal  of  the  contents  bad  occurred 
after  death. 

The  jury  evidently  adopted  the  view  that 
the  contents  were  removed  before  death  and 
by  some  Instrument  or  instruments  other 
than  those  exhibited.  There  was  evidence 
on  which  to  base  such  finding,  and  hence  it 
would  have  been  Improper  for  the  trial  judge 
to  charge,  as  requested,  that  there  was  no 
evidence  whatever  to  show  that  any  other  in- 
struments were  used.  This  clause  of  the  re- 
quest betog  unsupported,  the  entire  request 
was  vitiated  and  was  properly  refused. 

In  State  v.  Rellly,  89  N.  J.  Law,  627,  628, 
99  Atl.  329,  380,  this  court,  speaktog  through 
Mr.  Justice  Parker,  said: 

"Where  a  party  asks  for  an  instruction  which 
is  partly  good  and  partly  bad,  it  is  proper  to  re- 
fuse it  altogether.  Uarduer  v.  State,  55  N.  J. 
Law,  17  VM  Atl.  30J,  affirmed  55  N.  J.  Law, 
052  [30  Atl.  429];  Consolidated  Traction  Co.  v. 
Chenowith,  58  >'.  J.  Law,  416  [34  Atl.  817],  af- 
firmed 61  N.  J.  Law,  554  [35  AtL  1067];  Deder- 
ick  v.  Central  R.  Co.,  74  N.  J.  Law,  424  [05 
AU.  833]." 

[S]  For  the  plaintiff  to  error  it  is  further 
urged  that  harm  and  Injustice  were  done 
him  to  permitting  the  witness  Dr.  Truesdell 
to  be  asked  on  his  redirect  examination  by 
the  state:  "You  are  under  indlctmoit  in  this 
court  jototly  with  Dr.  Young  for  performiug 
a  criminal  abortion  on  your  wife  are  yuu 
notV"    The  witness  was  called  by  the  state 
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In  rebuttal.  The  brevity  of  the  testimony 
justifies  its  Insertion  here,  and  because  It  is 
to  a  certain  degree  explanatory  why  the 
qnestion  above  recited  was  aslced: 
Direct  examination  by  Mr.  Mott: 
"Q.  Doctor,  were  you  in  yonr  home  from  the 
time  Dr.  Young  left  until  the  undertaker  ar- 
rived? A.  I  was.  Q.  What  were  you  doing 
during  that  time?  A.  Why,  the  whole  time  that 
my  mother  was  with  me  until  she  left  for  sup- 
per I  was  sitting  in  the  front  room,  sitting  in 
the  Morris  chair,  with  my  mother  on  the  same 
chair,  or  in  my  lap,  either  of  the  two.  Q.  Who 
was  in  the  house  during  that  period?  A.  Mr. 
Fred  Wolf  and  his  mother  and  my  mother  and 
myself.  Q.  During  that  period  did  you  go  to  the 
body  of  your  wife  and  remove  any  of  the  organs 
from  it  in  any  way?  A.  Certainly  not.  Q. 
Do  you  know  of  any  one  doing  it  during  that 
period?    A.  I  don't  Know  of  any  one  doing  it" 

Cross-examination : 

"Q.  Yon  are  under  indictment  in  this  court? 
A.  I  am.  Q.  Yoa  have  been  promised  or  your 
counsel  lias  been  promised  by  the  state  if  you 
testified  in  this  case  you  will  be  relieved  from 
that  indictment,  haven't  you?  A.  I  believe  that 
is  the  understanding,  is  it  not,  Mr.  Mott?  Q. 
That  is  all." 

Bedlrect: 

"Q.  Yon  are  under  indictment  in  this  court 
jointly  with  Dr.  Young  for  performing  a  crimi- 
nal abortion  on  your  wife,  are  you  not?  A.  Yes, 
sir.  Mr.  McCarter:  I  object  as  immaterial. 
The  Court:   That  is  proper.'' 

First,  it  is  to  be  observed  that  no  objec- 
tion was  made  to  this  question  untU  the  wit- 
ness had  answered  it.  The  situation  here  is 
somewhat  analogous  to  that  which  was  be- 
fore this  court  in  Claris  v.  State,  47  N.  J. 
Law,  556,  558,  4  AtL  327,  329,  and  in  which 
case  Justice  Reed,  spealtlng  for  the  court, 
said: 

"It  does  not  appear  that  there  was  not  an  op- 
portunity afforded  to  the  counsel  for  the  defend- 
ant to  have  made  his  objection  earlier." 

In  the  case  cited  a  motion  was  made  to 
strUce  out  the  testimony,  and  tliis  was  held 
properly  refused,  whereas  in  the  present  case 
no  such  motion  was  made.  Nor  does  it  ap- 
pear that  the  attention  of  the  trial  court  was 
called  to  the  circumstance,  now  urged  here, 
that  the  witness  had  answered  the  question 
before  counsel  had  an  opportunity  to  Inter- 
pose an  objection.  It  Is  a  matter  of  common 
experience  in  the  trial  of  causes  that  a  wit- 
ness will  occasionally  answer  a  question  be- 
fore  counsel,  no  matter  how  alert,  can  inter- 
pose an  objection,  but,  when  such  is  the  case, 
the  settled  practice  Is  for  counsel  to  move  the 
court  at  once  to  strike  out  the  question  and 
answer,  and,  if  refused,  to  take  an  exception. 
That  course  was  not  pursued  in  this  case. 
Furthermore,  the  record  shows  that  the  ob- 
jection to  the  question  was  rested  upon  the 
ground  that  it  was  immaterial  and  not  upon 
the  ground  that  it  was  Incompetent  It  is 
therefore  manifest  that  the  ground  stated 
failed  to  apprize  the  trial  judge  of  the  view- 
point, now  taken  by  counsel  for  plaintlfF 
in  error,  that  the  unexpressed  ground  of  his 
objection  was  really  Intended  to  challenge  the 
competency  of  the  question. 


[I]  It  is  a  salutary  rule  of  practice,  rigidly 
adhered  to  by  the  courts  of  tblB  state,  that 
before  a  party  may  avail  himself,  on  an  ap- 
peal based  upon  bills  of  exceptions,  of  an  er- 
ror committed  by  a  court  in  the  admission  or 
rejection  of  testimony,  it  must  appear  from 
the  record  that  the  attention  of  the  court  was 
directed  to  the  ground  relied  on.  Associates 
of  the  Jersey  Co.  v.  Davison,  29  N.  J.  Law, 
418;  Delaware,  Lackawanna  &  Western  Rail- 
road Co.  V.  DaUey,  37  N.  J.  Law,  526;  Pack- 
ard V.  Bergen  Neck  Railway  Co.,  54  N.  J. 
Law,  557,  25  Atl.  506. 

[7]  The  record  further  shows  that  there 
was  no  exception  taken,  signed,  and  sealed 
by  the  court.  Hence  there  was  no  foundation 
for  any  assignment  of  error  challenging  the 
propriety  of  the  judge's  ruling  in  allowing 
the  question. 

We  have  alluded  to  these  matters  for  the 
purpose  of  making  it  plain  to  the  bar  that  in 
criminal  causes,  brought  up  for  review  on 
strict  writ  of  error,  the  old  practice  in  rela- 
tion to  bills  of  exceptions  and  assignments  of 
errors  remains  unchanged. 

[I]  As  this  record  is  also  <up  for  review  un- 
der section  136  of  the  Criminal  Procedure 
Act,  and  as  one  of  the  causes  assigned  for 
reversal  is  based  upon  the  admission  of  the 
testimony,  which  has  been  above  discussed 
uuder  the  assignment  of  error,  a  different 
legal  rule  becomes  applicable  by  virtue  of 
section  136,  whereby  the  competency  of  the 
question  may  be  challenged,  even  though  not 
excepted  to  In  the  trial  court.  Under  that 
section  a  twofold  proposition  presents  itself 
here  for  decision.  Was  the  question  put  to 
the  witness  competent,  and,  if  so,  was  it 
harmful? 

[I]  The  latter  inquiry  we  need  not  con- 
sider, because  we  have  reached  the  conclu- 
sion that,  in  the  light  of  the  evidence,  the 
question  put  to  the  witness  was  competent. 
It  was  proper  for  counsel  for  defendant,  for 
the  purpose  of  dlsclodng  the  interest  of  the 
witness,  to  ask  him  whether  he  was  not  un- 
der indictment,  and  had  been  promised  im- 
munity from  prosecution  on  that  indictment 
by  the  state,  if  he  testified  in  the  case  on 
trial.  It  is  to  be  observed,  however,  that  the 
question  and  answer  do  not  disclose  the  na- 
ture of  the  Indictment,  and  unexplained 
might  leave  the  transaction  open  to  the  in- 
ference that  the  testimony  of  the  witness  was 
given  under  the  influence  o(  a  corrupt  mo- 
tive. The  state  was  therefore  strictly  within 
its  legal  right,  on  redirect  examination  of  the 
witness,  to  ascertain  from  him  to  what  ex- 
tent the  indictment  referred  to  was  related  to 
the  offense  for  which  the  defendant  was  then 
on  trial. 

[10]  Another  ground  urged  by  counsel  for 
plaintiff  in  error  for  reversal  of  the  judgment 
is  that  the  Judge  erred  in  its  refusal  to  per- 
mit the  defendant  to  Rive  evidence  as  to  what 
was  said  by  him  when  he  left  the  spool  of 
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thread  with  the  prosecutor.  The  defendant 
claimed  that- after  the  autopsy  he  sewed  up 
the  abdominal  incision  with  cotton  thread. 
This  was  one  of  the  disputed  facts  in  the 
case.  Several  weelcs  after  the  ojperation  the 
defendant  handed  a  spool  of  cotton  thread  to 
the  prosecutor  of  the  pleas  and  made  some 
statement  to  him  at  the  time  regarding  the 
thread.  On  the  trial  counsel  for  defendant 
aslced  the  counsel  for  the  state  to  produce  the 
spool  of  thread,  which  was  done.  Counsel 
for  defendant  then  offered  the  spool  of  thread 
in  evidence.  Counsel  for  defendant  then 
offered  to  prove  what  the  defendant  said  to 
the  prosecutor  of  the  pleas  with  reference  to 
the  thread  when  he  banded  it  to  him.  The 
court  refused  to  admit  such  proof,  and  an 
exception  was  taken  and  sealed.  We  think 
the  proffered  testimony  was  properly  'ex- 
cluded. It  was  in  the  nature  of  a  self-serv- 
ing declaration.  A  different  legal  rule  would 
have  been  applicable  if  the  state  had  offered 
the  spool  of  thread  In  evidence  for  the  pur- 
pose of  incriminating  the  defendant  or  as  a 
part  of  the  state's  case.  In  that  situation  the 
defendant  would  undoubtedly  have  bad  the 
right  to  state  under  what  circumstances  he 
handed  the  thread  to  the  counsel  for  the  state, 
and  wliat  was  said  on  that  occaalon,  for  the 
purpose  of  meeting  the  effect  of  this  part  of 
tbe  state's  evidence.  But  that  is  not  the  case 
here.  The  defendant  called  for  the  produc- 
tion of  the  spool  of  thread  and  offered  it  in 
evidence  in  his  own  behalf,  in  order,  presum- 
ably, to  establish  that  tlie  cotton  thread  with 
which  he  sewed  up  the  abdominal  incision 
after  the  autopsy  came  from  tliat  spool,  and 
thus  bearing  out  his  contention  that  he  used 
no  other  material.  And  that  was. as  far  as 
he  could  legally  make  use  of  that  incident. 
To  adopt  any  different  rale  than  that  applied 
by  the  trial  Judge  in  dealing  with  the  prof- 
fered testimony  would  \>e  most  vicious  in  Its 
tendencies.  It  would  open  the  door  for  the 
admission  not  only  of  self-serving  declara- 
tions, but  to  the  most  objectional  kind  of 
hearsay  testimony. 

We  have  examined  the  oth6r  specifications 
of  causes  argued  before  us,  and  find  them  to 
be  without  merit. 

Judgment  will  be  affirmed. 

The  CHANCELrX)R  and  SWAYZE,  BER- 
GEN, and  MINTURN,  JJ.,  dissent 


LINCKS  V.  ERIE  R.  CO.     (No.  «.) 

((3ourt  of  Errors  and  Appeals  of  New  Jersey. 

March  4,  1918.) 

1.  ComrEBcE  9s»8(6)— Fedbral  Euflotebs' 
LiABitrrr  Act— Application. 
The  Bole  remedy  of  the  widow  of  a  railroad 
servant  killed  in  service  is  not  under  the  federal 
Employers'  Liability  Act  (Act  April  22,  1908. 
c.  149,  .S5  Stat.  65  [U.  S.  Comp.  St  1916,  f| 
8657-866r)l),    unless    the    particular    work    on 


which   the  employ^  was  engaged   at  the  very 
time  of  the  accident  was  a  part  of  the  interstate 
commerce  in  which  the  carrier  was  engaged. 
2,  Masteb  and  Servant  e=>40a— Wobkmen's 

Compensation    Act  — Bubden    to    Pbove 

Case  within  Statute. 
In  a  widow's  proceeding  to  recover  compen- 
sation for  death  of  her  husband,  a  railroad  serv- 
ant under  the  Worl^men's  Compensation  Act 
(P.  I*  1911,  p.  134),  the  burden  was  on  peti- 
tioner in  the  court  of  first  instance  to  prove  a 
case  within  the  New  Jersey  statute;  that  is. 
to  show  afiBrmativeiy  that  decedent  was  engaged 
in  intrastate  service  not  regulated  by  the  fed- 
eral Employers'  Liability  Act,  a  fact  not  to  b« 
presumed  in  the  absence  of  proof. 

Appeal  from  Supreme  Court 

Proceedings  by  Regina  Uncks,  administra- 
trix, to  recover  compensation  under  the 
Workmen's  Compensation  Act  for  the  death 
of  Henry  W.  Llncks,  the  employ^,  opposed  by 
the  Ehrie  Railroad  Company,  the  employer. 
From  an  award  of  compensation,  the  employ- 
er appealed  to  the  Supreme  Court,  which 
reversed,  and  petitioner  appeals.    Affirmed. 

Frank  G.  Turner,  of  Jersey  City,  for  ap- 
pellant. George  S.  Hobart,  of  Jersey  City, 
for  appellee. 

GtJMMERB,  C.  J.  Henry  W,  Llncks,  who 
was  an  employ^  of  the  respondent  the  Erie 
Railroad  Company,  was  killed  on  December 
24,  1914,  in  the  company's  Jersey  City  yard, 
while  engaged  in  the  duties  of  bis  employ- 
ment. The  appellant,  who  is  his  administra- 
trix, filed  a  petition  in  the  Hudson  county 
court  of  common  pleas  to  recover  remunera- 
tion for  his  death  under  the  New  Jersey 
Workmen's  Compensation  Act  (chapter  95, 
Laws  of  1911).  The  company  in  its  answer 
filed  to  the  petition  set  up  as  its  principal 
defense  that  it  was  an  interstate  carrier,  and 
that  the  plaintifTs  intestate  at  the  time  of  his 
death  was  employed  by  the  company  in  such 
commerce,  and  that  therefore  the  petitioner's 
sole  remedy  was  under  the  federal  Employ- 
ers' Liability  Act  of  1908.  The  finding  of  the 
court  was  that  the  deceased  at  the  time  of 
the  accident  was  not  engaged  in  a  service 
which  was  part  of  interstate  commerce,  and 
therefore  awarded  the  plaintiff  the  compensa- 
tion allowed  under  the  New  Jersey  statute. 
The  respondent  company  thereupon  appealed 
to  the  Supreme  Court,  and  that  tribunal, 
after  an  examination  of  the  testimony  sent 
up  on  the  appeal,  determined  that  the  finding 
of  the  common  pleas  that  the  deceased  was 
not  engaged  in  Interstate  commerce  at  the 
time  of  his  death  had  no  support  in  the  tes- 
timony submitted,  but  that  on  the  contrary, 
the  proofs  demonstrated  that  be  was  then 
engaged  in  such  commerce.  This  fact  being 
found  by  the  court  of  review,  the  Judgment 
below  was  reversed  upon  the  ground  that  the 
petitioner's  only  remedy  was  under  the  fed- 
eral statute.  /  The  present  appeal  is  from  the 
Judgment  of  the  Supreme  Court 

[1,J]  The  decedent  was  employed  by  the 
railroad  company  in  its  yard  at  Jersey  City. 
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His  principal  duty  was  to  take  care  of  the  cab 
lishts  upon  the  various  engines  which  came 
into  the  yard  and  keep  them  In  proper  condi- 
tion for  use.  Some  of  these  engines  were 
used  In  Interstate,  and  others  In  intrastate, 
commerce.  It  may  l>e  Inferred  from  the  tes- 
timony that  the  decedent  was  run  down  and 
killed  while  crossing  one  of  the  yard  tracks 
on  bis  way  from  an  engine,  the  lamps  of 
which  he  had  been  patting  in  order,  to  an- 
other, the  lamps  of  which  needed  cara  There 
Is  absolutely  nothing  In  the  testimony,  how- 
ever, to  show  whether  the  engine  upon  which 
be  had  jnst  completed  his  work  or  the  engine 
to  which  he  was  going  was  engaged  In  Inter- 
state or  intrastate  commerce.  It  Is  true  that 
the  yard  was  devoted  to  both  kinds  of  com- 
merce, but  that  fact  Is  immaterial.  In  the 
case  of  Illinois  Central  R.  R.  v.  Behrens, 
Adm'r,  233  U.  S.  473, 34  Sup.  a.  646,  58  L.  Ed. 
1051,  Ann.  Cas.  1914C,  163,  the  plaintiff's 
intestate  was  a  member  of  a  crew  attached  to 
a  switch  engine  operated  exclusively  on  that 
part  of  the  railroad  company's  line,  which 
was  located  within  the  city  of  New  Orleans. 
The  crew  of  this  engine  handled  Interstate 
and  intrastate  traffic  indiscriminately,  fre- 
quently moving  both  at  once,  and  at  times 
turning  directly  from  one  to  the  other.  Plain- 
tiif's  decedent  was  killed  in  a  head-on  colli- 
sion while  engaged  with  others  of  the  engine 
crew  in  moving  several  'cars  loaded  with 
freight  which  was  wholly  intrastate.  Upon 
completing  that  movement  the  crew  was  to 
have  gathered  up  and  taken  to  other  points 
several  other  cars  as  a  step  or  link  in  their 
transportation  to  various' destinations  within 
and  without  the  state.  The  question  to  be 
determined  was  whether,  upon  the  facts  re- 
cited, the  intestate  at  the  time  of  his  fatal  In- 
Jury  was  employed  in  Interstate  commerce 
within  the  meaning  of  the  federal  act.  The 
United  States  Supreme  Court,  after  declaring 
that  under  the  power  confided  to  Congress 
by  the  commerce  clause  of  the  Constitution, 
the  liability  of  an  Interstate  carrier  for 
injuries  suffered  by  a  member  of  the  crew 
in  the  course  of  his  general  work  was  sub- 
ject to  regulations  by  Congress,  whether  the 
particular  service  being  performed  at  the 
time  of  the  injury,  Isolutedly  considered, 
was  in  interstate  or  Intrastate  commerce, 
then  pointed  out  that  Congress  bad  not  exer- 
cised this  jwwer  to  the  full  extent  authorized, 
but  bad  only  regulated  the  liability  of  the 
carrier  to  its  employe  while  the  latter  was 
employed  by  such  carrier  In  interstate  com- 
merce. In  other  words,  that  by  the  language 
employed  In  the  federal  statute  It  was  clear 
that  Congress  Intended  to  confine  Its  action 
solely  to  injuries  occurring  when  the  partic- 
ular service  In  which  the  employ^  was  en- 
gaged was  a  part  <yt  Interstate  commerce. 
Having  thus  declared  the  scope  of  the  statute, 
the  court  then  held  that  the  plaintiff's  intes- 
tate, having  been  engaged  ^t  the  time  of  his 


fatal  Injury  in  moving  cars  all  loaded  with 
Intrastate  freight  from  one  part  of  the  city  to 
another,  was  not  then  employed  in  interstate 
commerce,  and  that  consequently  the  Injury 
and  resulting  death  were  not  within  the  fed- 
eral statute.  This  case,  we  think,  controls 
the  one  now  before  us.  Congress  has  not  Im- 
posed upon  the  carrier  liability  to  the  em- 
ploye merely  because  the  general  work  of  the 
latter  Involves  both  interstate  and  Intrastate 
commerce.  The  test  Is  whether  the  particu- 
lar work  upon  which  the  employe  was  en- 
gaged at  the  very  time  of  the  accident  was 
a  part  of  the  Interstate  commerce  In  wblclt 
the  carrier  was  engaged.  The  fundamental 
question  to  be  now  decided,  therefore,  Is 
whether  the  engine  upon  which  the  decedent 
had  just  finished  his  work,  or  that  upon 
which  he  was  about  to  commence  his  work, 
was,  either  of  them.  Intended  to  be  presently 
used  In  interstate  or  in  intrastate  commerce. 
If  In  the  former,  the  carrier's  liability  is  to 
be  determined  solely  under  the  federal  stat- 
ute; If  in  the  latter,  then  the  state  statute 
applies.  As  we  have  already  pointed  out, 
there  is  absolutely  no  testimony  whatever  up- 
on this  vital  point.  This  being  so,  neither  the 
judgment  of  the  common  pleas  nor  that  of 
the  Supreme  Court  has  any  foundation  of 
fact  upon  which  to  rest.  The  burden  was 
upon  the  petitioner  In  the  court  of  first  In- 
stance to  prove  a  case  within  the  state  stat- 
ute, that  Is,  to  show,  affirmatively,  that  the 
plaintiff's  decedent  was  engaged  In  a  service 
which  was  not  regulated  by  the  federal  stat- 
ute, for  that  fact  is  not  to  be  presumed  In 
the  absence  of  proof. 

The  judgment  of  the  Supreme  Court,  re- 
versing that  of  the  common  pleas  and  re- 
mitting the  record  to  that  court  to  be  pro- 
ceeded with  according  to  law,  was  therefore 
proper.  Upon  receiving  the  record,  however, 
the  court  of  common  pleas  should  proceed  to 
retry  the  case  along  the  lines  Indicated  In  this 
opinion  rather  than  under  the  rule  declared 
by  the  Supreme  Court. 

The  Judgment  will  be  afBrmed. 


LARKY  V.  LARKY.     (No.  11.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  1918.) 

Appeal  and  Kbror  €=»942  —  Matters  Re- 
vrEWABLE— Chancery  Procedure. 
Since  under  Cliancery  Act  (1  Comp.  St. 
1910,  p.  444)  S  87,  the  making,  enforcement, 
and  suspension  of  chancery  rules  are  expressly 
made  the  exclusive  province  of  the  Chancellor, 
whether  a  petition  should  have  been  heard  by  an 
advisory  master  rather  than  the  Vice  Chancellor 
cannot  be  reviewed  on  appeal  to  the  Court  of 
Errors  and  Appeals. 

Appeal  from  Court  of  Chancery. 

Suit  by  Agnes  Larky  against  Benjamin 
Larky.  From  an  order  of  the  Chancellor, 
plaintiff  appeals.    Afllrmed. 
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Kallsch  &  Kalisch,  of  Newark,  for  apiJel- 
lant.  Cliarles  M.  Myers,  of  Newark,  for  ap- 
pellee. 

PER  CURIAM.  [1]  The  order  brought  up 
by  this  appeal  was  made  by  the  Chancellor. 
The  merits  of  the  order  are  not  attacked  ei- 
ther by  the  argument  of  the  appellant  or  by 
her  petition  of  appeal,  which  are  exclusively 
directed  to  the  contention  that,  under  the 
rules  of  the  court  of  chancery,  the  petition 
on  which  the  order  is  based  should  have  been 
heard;  not  by  a  Vice  Chancellor,  but  by  the 
advisory  master  who  decided  the  main  cause. 
That  is  a  matter  with  which  this  court  will 
not  concern  itself.  The  making,  enforce- 
ment, and  suspension  of  the  rules  of  the  court 
of  chancery  are  the  exclusive  province  of  the 
Chancellor,  both  by  Inherent  power  and  by 
express  legislative  authority.  Chancery  Act, 
§  87  (1  C.  S.  444).  Matters  therefore  rest- 
ing wholly  upon  the  rules  of  the  court  of 
chancery  and  under  the  control  of  the  Chan- 
cellor are  not  subject  to  review  by  this  court 

The  question  whether  an  order  made  by 
the  Chancellor  should  have  been  on  the  ad- 
vice of  one  ofiBcer  of  his  court  rather  than  of 
another  not  being  a  ground  upon  which  the 
order  of  the  Chancellor  can  be  reversed,  it 
is  in  consequence  affirmed. 


MES.SENGER     v.     PATERSON     SAVINGS 

INST.     (No.  52.) 

(Court  of  Brrore  and  Appeals  of  New  Jersey. 

March  4,  1918.) 

1.  CoNTBACTS  <8=»28(3)— Pboof  op  Contbact— 
iNniBECT  Evidence. 

There  is  no  rule  of  law  which  interdicts 
proof  of  an  express  contract  by  indirect  evi- 
dence. 

2.  WiLM  <8=»58(2)— Contract  to  Makk  Be- 

QUEBIV- BVIDENCB. 

Where  it  is  not  denied  that  plaintiff  per- 
formed work  for  appellant's  intestate  as  al- 
leged in  complaint,  and  it  is  shown  that  intes- 
tate admitted  she  owed  plaintiff  therefor,  and 
said  he  could  not  have  his  wages  until  she  died, 
the  essential  elements  of  an  express  contract 
between  them  were  proven. 

3.  Witnesses  ®='178(3) — Statements  op  Db- 

.  CEASED— WaIVEE  OF   PBIVIUBOE. 

Where  plaintiff,  in  action  to  recover  on  al- 
leged contract  with  defendant's  intestate,  made 
a  statement  of  what  deceased  had  said  in  re- 
lation thereto,  which  was  a  direct  response  to 
question  of  defendant's  counsel,  held,  that  de- 
fendant waived  the  rule  of  evidence  set  forth  in 
Evidence  Act  (2  Comp.  St.  1910,  p.  -2218)  §  4. 

4.  Tkial  <S=»97— Stbikino  Evidence  Elicit- 
ed BY  Moving  Pabtt — Cross-examination. 

Counsel  will  not  be  permitted  to  speculate 
upon  receiving  a  favorable  answer  to  his  ques- 
tions upon  cross-examination,  and,  if  disap- 
pointed therein,  be  allowed  to  have  such  an- 
swers stricken. 

5.  Trial  ®=>91— Motion  to  Stbike— Neces- 
sity OF  Objection. 

Where  plaintiff  upon  direct  examination  an- 
swered two  questions  consecutively,  without  any 
objection  being  interposed  to  their  admissibility, 
after  which  defendant  objected  and  moved  to 
strike,  the  objection  was  too  late. 


6.  Trial  <8=»93— Motion  to  Stmkb— Testi- 
mony—Rkq  uisites. 
A  motion  to  strike  out  that  fails  to  indi- 
cate whether  it  was  directed  to  the  question  or 
answer  and  failed  to  apprise  the  court  of  its 
legal  basis  was  properly   denied. 

*  Appeal  from  Supreme  (Sourt. 

Action  by  Sylvester  Messenger  against  the 
Paterson  Savings  Institution,  administrator 
of  the  estate  of  Effie  J.  Grouch,  deceased. 
Judgment  for  plaintiff  affirmed  on  appeal  to 
the  Supreme  Court,  and  defendant  again  ap- 
peals.   Judgment  of  Supreme  Court  affirmed. 

John  H.  Reynolds,  of  Paterson  (Francis 
Scott,  of  Paterson,  of  counsel),  for  appellant. 
Ward  &  McGinnis,  of  Paterson,  for  appellee. 

KALISCH,  J.  The  respondent,  the  plain- 
tiff below,  brought  his  action  against  the  ap- 
pellant, the  defendant  below,  in  the  Passaic 
circuit,  to  recover  the  sum  of  $10,950  for 
services  alleged  to  have  been  performed  by 
him  for  the  appellant's  intestate  during  her 
lifetime. 

The  plaintiff's  complaint  contains  two 
counts.  The  first  count  avers  that  on  or 
about  the  Ist  of  January,  1896,  the  appel- 
lant's intestate,  Effie  J.  Crouch,  deceased,  in 
her  lifetime  entered  into  a  contract  with  the 
plaintiff  whereby  he  agreed  to  perform  work 
for  her,  and  for  which  work  she  was  to  pay 
him  the  sum  of  $2  per  day,  and  that  she 
further  agreed  to  recompense  the  plaintiff  in 
full  for  his  services  performed  by  him  for 
her  in  her  lifetime ;  that  the  plaintiff  In  ac- 
cordance with  the  contract  performed  said 
work  from  the  Ist  day  of  January,  1896,  to 
December  31,  1902,  and  from  the  1st  day  of 
May,  1903,  to  the  1st  day  of  May,  1911,  In 
all  780  weeks,  at  $14  per  week,  amounting  to 
the  sum  of  $10,950;  that  the  plaintiff  was 
paid  the  sum  of  $23.60  on  account  of  said 
sum. 

The  second  count  is  similar  in  terms  to  the 
first  with  the  exception  that  the  second  count 
contains  the  averment  that  the  said  appel- 
lant's Intestate  agreed  to  pay  the  plaintiff 
for  his  services  as  much  as  the  same  would 
be  reasonably  worth  at  the  time  of  her  de- 
cease, and  that  the  said  services  were  rea- 
sonably worth  $14  per  week. 

The  trial  resulted  in  a  judgment  for  the 
plaintiff  against  the  defendant  for  $8,190. 
From  that  judgment  the  defendant  appealed 
to  the  Supreme  Court,  which  tribunal  af- 
firmed the  judgment.  The  judgment  is  now 
before  us  for  review  on  appeal  from  the  Su- 
preme Court 

The  main  contention  of  counsel  for  the  ap- 
pellant is  that  the  evidence  adduced  at  the 
trial  failed  to  establish  the  contract  set  out 
in  the  plaintiff's  complaint  and  upon  which 
he  sought  a  recovery  against  the  defendant, 
and  that  therefore  the  trial  judge  erred  in 
submitting  the  case  to  the  Jury  for  its  con- 
sideration. The  question  whether  there  was 
any  evidence  warranting  the  submission  of 
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the  facts  of  the  case  to  the  decision  of  a 
jury  was  raised  by  appellant's  counsel  by  a 
motion  that  the  plaintiff  be  nonsuited,  and  by 
a  motion  for  a  direction  of  a  verdict  in  fa- 
vor of  the  defendant,  both  of  which  motions 
were  denied  by  the  trial  judge,  and  such  de- 
nials were  duly  excepted  to  by  counsel  for 
defendant.  A  careful  analysis  of  the  testi- 
mony makes  It  quite  obvious  that  the  appel- 
lant's objection  that  the  plaintiff's  proof  was 
insufficient  In  law  to  establish  the  contract 
relied  on  by  him  and  set  out  in  his  com- 
plaint is  unsubstantial  in  a  most  material  re- 
spect. In  that  the  objection  goes  rather  to  the 
nature  of  the  proof  adduced  to  establish  the 
contract  than  to  the  contract  Itself. 

[1]  There  is  no  rule  of  law  which  inter- 
dicts proof  of  an  express  contract  by  indi- 
rect evidence. 

[2]  There  was,  however,  in  the  present 
case  direct  testimony  which,  if  believed  by 
the  Jury,  warranted  a  finding  that  there  was 
an  express  contract  entered  into  between  the 
plaintiff  and  Intestate,  as  set  out  in  the  plain- 
tiff's complaint.  All  the  essential  elements 
of  an  express  contract  between  them  was 
proven.  It  is  not  denied  that  the  plaintiff 
i;erformed  work  for  the  appellant's  Intestate 
for  the  periods  of  time  stated  in  his  com- 
plaint. There  is  testimony  that  the  intes- 
tate-was heard  to  say  to  the  plaintiff  when 
he  asked  her  for  some  of  his  wages: 

"That  he  could  not  have  bis  wages  till  she 
died."  "A  bargain  was  a  bargain.  I  have 
agreed  to  pay  you  at  my  death  for  what  you 
have  done  for  me,  and  I  won't  give  you  any 
money  until  then." 

These  statements  reasonably  infer  the  ex- 
istence of  an  express  contract,  as  alleged  in 
the  plaintiff's  complaint  There  is  other  tes- 
timony of  a  like  import  tending  to  estab- 
lish that  the  plaintiff  was  to  be  paid  for  his 
services  by  the  intestate,  as  a  result  of  an 
express  agreement  to  that  effect  concluded 
between  them. 

rs]  The  motions,  therefore,  to  nonsuit  the 
plaintiff  and  for  a  direction  of  a  verdict 
for  the  defendant  were  properly  refused. 
A  further  reason  for  a  reversal  of  the  judg- 
ment discussed  In  the  appellant's  brief  is 
predicated  upon  the  following  drcumstanc- 
es:  The  plaintiff  on  cross-examination  tes- 
tified that  he  had  abandoned  a  profitable 
business  In  order  that  he  could  go  to  work 
for  the  intestate  to  help  her  care  for  her 
Rick  husband.  Ck>unsel  for  appellant  In  pur- 
suing such  examination  asked  this  ques- 
tion: "What  did  you  do  it  for?"  The  wit- 
ness answered :  "She  made  a  promise  to  me 
that  I  was  to  work  for  her  and  she  would 
settle."  Counsel  for  appellant  interposed, 
and  said:  "I  move  to  have  that  stricken 
out;  I  object."  The  trial  judge  denied  the 
motion,  and  an  exception  was  .taken.  The 
action  of  the  trial  judge  was  proper.  The 
answer  is  apparently  responsive  to  the  ques- 
tion asked  the  witness.     For  the  appellant. 


it  is  argued  that  under  the  fourth  section 
of  the  Evidence  Act  such  testimony  was  In- 
competent. 

[4]  There  Is  nothing  In  the  Evidence  Act 
(2  Comp.  St.  1910,  p.  2217)  which  prevents 
a  person  who  is  being  sued  In  a  representa- 
tive capacity,  from  waiving  the  rule  of  evi- 
dence made  for  bis  protection.  Moreover, 
counsel  will  not  be  permitted  to  Indulge  in 
speculating  upon  receiving  a  favorable  an- 
swer to  his  question  and  If  disappointed 
therein  be  allow^ed  to  disavow  the  result  of 
his  own  ax:t,  by  having  the  answer  stricken 
out 

[S,  I]  The  second  ground  of  appeal  relied 
on  by  counsel  for  appellant  and  discussed 
In  the  brief  relates  to  two  questions  con- 
secutively asked  of  the  plaintiff  on  his  di- 
rect examination  and  answered  by  him, 
without  any  objection  having  been  inter- 
posed to  their  admissibility.  After  the  plain- 
tiff had  answered  the  second  question,  coun- 
sel for  appellant  said:  "I  object  to  that  and 
move  to  strike  it  out"  The  objection  came 
too  late.  The  motion  to  strike  out  not  only 
falls  to  Indicate  whether  it  was  directed  to 
the  question  or  answer,,  but  is  also  lacking 
In  an  essential  requisite.  In  that  It  falls  to 
apprise  the  trial  Judge  of  a  legal  basis  for 
the  motion.  The  votion  was  therefore  prop- 
erly denied. 

The  Judgment  of  the  Supreme  Court  Is 
affirmed,  with  costs. 


STATE  V.  HENDWCK.     (No.  22.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  1918.) 

Gkiminai.  Law  €=>i023(1)— -Affeai.  and  £b- 
BOR— Right  to  Wkit  of  Erbob. 
Where  accused  was  convicted  in  the  special 
sessions  and  the  Supreme  Court  reversed  the 
judgment  for  error  in  the  sentence,  but  sustain- 
ed the  conviction  and  did  not  remand  the  cause, 
he  could  not  have  writ  of  error  to  review  such 
judgment  of  the  Supreme  Court,  either  under  2 
Comp.  St  1910.  p.  1867,  {  144,  providing  for 
rendition  of  the  proper  judgment  in  criminal 
appeals,  or  2  Comp.  St.  1910,  p.  1862,  §  134. 
providing  that  writs  of  error  shall  be  writs  of 
right  and  issue  of  course  in  criminal  cases,  or  2 
Comp.  St.  1910,  p.  2208,  ^  4,  providing  that 
any  person  aggrieved  by  a  judgment  of  die  Su- 
preme Court  may  have  review  by  writ  of  error 
m  the  Court  of  Errors  and  Appeals. 

Error  to  Supreme  Court. 

(3harles  Hendrick  was  convicted  In  the 
special  sessions  of  fraudulent  conversion 
of  goods  as  consignee,  and  appealed  to  the 
Supreme  Court,  which  reversed  the  judg- 
ment for  error  In  the  sentence,  without  re- 
manding the  case,  and  defendant  brings  er- 
ror.    Writ  of  error  dismissed. 

■  Charles  Hendrick,  of  Atlantic  City,  pro 
se.  Charles  S.  Moore,  Prosecutor  of  the 
Pleas,  and  William  Elmer  Brown,  Jr..  As- 
sistant Prosecutor  of  the  Pleas,  both  of  At- 
lantic City,  for  the  State. 
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PEJR  CURIAM.  The  flelendant  was  con- 
victed in  tlie  Atlantic  8i)ecial  sessions  of 
fraudulent  conversion  of  goods  as  consignee, 
under  section  184  of  the  Crimes  Act  (Comp. 
Stat.  p.  1799)  and  tlie  sentence  of  the  court 
was  that  he  be  committed  to  the  custody  of 
the  probation  officer  for  three  years,  to  whom 
he  should  report  weekly  and  pay  the  sum  of 
$1  a  week,  and  further,  that  he  make  resti- 
tution to  the  complaining  w^itness  of  the  sum 
of  $15.50,  the  value  of  the  goods  converted, 
etc.  From  this  judgment  defendant  appeal- 
ed to  the  Supreme  Court,  where  it  was  re- 
versed on  account  of  error  in  the  sentence. 
The  Supreme  Court  found  no  trial  errors, 
but  in  its  opinion  said  that  the  conviction 
must  be  set  aside  because  the  sentence  Im- 
posed went  beyond  the  power  of  the  court, 
and  observed  that  that  would  not  necessi- 
tate a  retrial  of  the  case,  referring  to  sec- 
tion 144  of  the  Criminal  Procedure  Act 
(Comp.  Stat.  p.  1867),  which  provides  that 
whenever  final  Judgment  in  any  criminal 
court  shall  be  reversed  on  account  of  error 
in  the  sentence,  the  court  in  which  such  re- 
versal is  had  may  retader  such  judgment  as 
should  have  been  rendered  or  remand  the 
case  for  that  purpose*  to  the  court  in  which 
the  conviction  occurred.  In  the  judgment 
entered  in  the  Supreme  Cc^irt  it  was  ordered 
that  the  conviction  of  the  plaintiff  in  error 
be  affirmed,  and  that  the  judgment  be  revers- 
ed, because  of  error  in  the  sentence.  There 
was  no  remand  of  the  case  to  the  court  be- 
fore which  the  conviction  was  had  for  the 
purpose  of  rendering  proper  judgment  there- 
in. However,  the  judgment  of  the  special 
sessions  was  reversed,  as  required  by  exist- 
ing practice  recognized  by  section  144  of 
the  Criminal  Procedure  Act.  In  this  state 
of  the  record  the  defendant  sued  out  a  writ 
of  error  from  this  court,  directed  to  the  Su- 
preme Court,  reciting  that  in  tlie  judgment 
of  that  coiu-t  manifest  error  liad  intervened, 
to  the  great  damage  of  the  plaintiff  in  er- 
ror; and  he  brings  up,  by  way  of  return  to 
this  writ,  the  judgment  of  the  Supreme 
Court,  reversing  that  of  the  Atlantic  special 
!<cssions,  for  the  purpose  of  correction  of  the 
sentence. 

While,  by  section  134  of  the  Criminal  Pro- 
i-edure  Act  (Comp.  Stat  p.  1802)  it  is  pro- 
vided that  writs  of  error  in  all  criminal 
cases  shall  be  writs  of  right  and  Issue  of 
course,  yet  this  is  not  all  there  is  of  law 
upon  that  subject.  The  Supreme  Court  held 
in  State  v.  Holmes,  36  N.  J.  Law,  62,  66,  that 
the  act  to  regulate  writs  of  error  e.\tends 
to  all  causes  civil  or  criminal,  unless  other- 
wise specified.  By  section  4  of  the  present 
errors  act  (Comp.  Stat.  p.  2208)  it  is  pro- 
vided that  any  person  who  may  be  damnified 
or  aggrieved  by  any  judgment  rendered  in 
the  Supreme  Court  may  sue  forth  a  writ  of 
error  to  that  court  to  be  brought  before  the 
Court  of  Errors  and  Appeals.     The  statute 


does  not  give  an  appeal  to  one  who  Is  not 
aggrieved  by  a  given  judgment. 

The  plaintiff  in  error  having,  in  the  Su- 
preme Court,  secured  a  reversal  of  the  Judg- 
ment of  the  special  sessions,  he  should  have 
also  secured  the  remand  of  the  case  to  the 
latter  tribunal  when,  upon  proper  sentence 
being  imposed,  he  could  carry  the  case  again 
to  the  Supreme  Court  <m  error,  where,  doubt- 
less judgment  affirming  that  of  the  special 
sessions  would  be  entered  against  him  and. 
If  he  still  considered  himself  damnified  or 
aggrieved,  he  could  then  by  writ  of  error 
bring  the  judgment  of  the  Supreme  Court 
to  this  court  for  review.  In  other  words,  a 
defendant  in  a  criminal  cause,  who  has  car- 
ried his  conviction  from  the  trial  court  to 
the  Supreme  Court  on  error,  may  only  ap- 
peal to  this  court  by  writ  of  error  to  review 
a  judgment  in  the  Supreme  Court,  which 
would  result  in  putting  proceedings  en  train 
to  have  the  sentence  of  the  trial  court  car- 
ried out,  that  is,  from  a  judgment  of  affirm- 
ance ;  and  it  is  equally  obvious  that  k  crim- 
inal defendant,  whose  judgment  of  convic- 
tion has  been  reversed  in  the  Supreme  Court, 
no  matter  for  what  cause  or  to  what  ex- 
tent, cannot  sue  out  a  writ  of  error  from 
this  court  to  review  such  Judgment;  that  is, 
a  judgment  of  reversal. 

These  views  lead  to  the  conclusion  that  the 
writ  of  error  presently  before  us,  seeking 
to  review  the  judgment  of  reversal  in  the 
Supreme  Court,  was  improvidently  issued, 
and  must  theref<Nre  be  dismissed. 

As  to  whether  under  section  144  of  the 
Criminal  Procedure  Act  a  court  of  review 
can  affirm  a  conviction  while  reversing  a 
judgment,  we  express  no  opinion. 


CHIAPPARINE  V.  PUBLIC  SERVICE  RT. 
CO.    (No.  81.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  19ia) 

(Syllabus  bv  the  Court.) 
1.  Tbial  $=>241  —  Pebsonal  Injcbt  —  I.n- 

STRUOTION  —  CABE  OF  MOTORMAN  —  REFER- 
ENCE TO  Statute — "Reasonabi-e  Care." 
In  an  action  to  recover  for  injuries  sustained 
In  a  collision  between  defendant's  trolley  car 
and  the  plaintiff's  automobile  at  a  street  croes- 
ing,  it  is  not  erroneous  for  the  judge,  when  the 
evidence  warrants  it,  to  charge  that  the  motor- 
man  must  use  reasonable  care,  1.  e.,  such  care  as 
a  reasonably  prudent  man  would  nse  in  the  cir- 
cumstances presented  to  him,  calling  attention 
to  the  provision  of  the  Traffic  Act  (P.  L.  1915, 
p.  292,  §  8,  subd.  3)  requiring  the  motorman  to 
sound  his  signal  bell  on  approaching  street 
crossings,  and  expressly  stating  that  it  was  for 
the  jury  to  determine  whether  or  not  he  was 
negligent  "under  rule  stated  and  the  provision  of 
the  statute."' 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Reason- 
able Care.] 
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2.  Stbebt  Railroads  €s»114(6)  —  Pebsonai, 
Injury— Neoligenck— Evidence. 

In  an  action  to  recover  for  injuries  sustained 
in  »  collision  between  the  defendant's  trolley  car 
and  the  plaintiff's  AOtomobile  at  a  street  cross- 
ing, the  fact  that  the  raotorman  failed  to  soand 
his  signal  bell  as  required  by  the  Traffic  Act 
(P.  L.  1915,  p.  292,  g  8,  subd.  3)  is  a  circum- 
stance to  be  considered  in  deciding  whether  or 
not  the  motorman  operated  his  car  with  reason- 
able care  in  the  circumstances  presented  to  him, 
btit  it  is  not  controlling  as  to  his  negligence. 

3.  Street  Railroads  <s=>117(33)  —  Personal 
Ikjurt — Instruction— Contributory  Neq- 
lioencb. 

An  instruction  that,  "if  the  plaintiff,  with- 
out any  fault  on  his  part,  was  placed  in  a  posi-. 
tion  of  imminent  peril  at  a  crossing,  by  reason 
of  the  negligent  manner  in  which  the  defendant's 
motorman  operated  its  car,  the  law  will  not  hold 
the  plaintiff  guilty  of  such  negligence  as  to  de- 
feat his  recovery  because,  by  an  honest  mistake, 
be  chose  one  course  when  another  course  might 
have  been  better,"  is  proper  in  an  action  for  in- 
juries sustained  in  a  crossing  collision  when  the 
plaintiff's  contributory  negligence  was  in  issue, 
and  the  evidence  tended  to  show  that  he  was 
pat  in  sudden  danger  by  the  negligence  of  the 
defendant  and  without  any  fault  on  his  part. 

Appeal  from  Circuit  Court,  Hudson 
County. 

Action  by  Joseph  Cbiapparine  against  the 
Public  Service  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

I-cfferts  S.  Iloffman,  I>onard  J.  Tynan, 
and  Joseph  Conlt,  Jr.,  all  ot  Newark,  for  ap- 
pellant. Alex.  Simpson,  of  Jersey  C|ty,  for 
appellee. 

TRENGHARD,  J.  This  Is  an  appeal  by 
the  defendant  below  from  a  judgment  in 
favor  of  the  plaintiff,  entered  ti]K)n  the  ver- 
dict of  a  Jury,  in  an  action  for  injuries  re- 
ceived in  a  collision  between  the  defendant's 
trolley  car  and  the  plaintiff's  automobile  at 
the  Anderson  avenue  crossing  of  the  defend- 
ant's tracks  in  the  town  of  Fort  Lee. 

[1]  The  grounds  of  appeal  relate  solely  to 
the  charge  of  the  court.  We  are  of  the  opin- 
ion that  it  was  not  erroneous. 

First,  the  defendant  complains  that  the 
judge  instructed  the  jury,  In  effect,  that  the 
defendant  would  be  guilty  of  negligence  if 
in  the  operation  of  its  car  It  violated  the  pro- 
visions of  the  Traffic  Act  requiring  the  motor- 
man  of  a  street  car  on  approaching  street 
cro!!sing8  to  sound  his  signal  bell.  But  we 
do  not  find  that  the  judge  so  charged.  Speak- 
Inp  with  respect  to  the  duty  of  the  defend- 
ant company  in  the  operation  of  their  cars, 
the  judge  said: 

"The  general  role  is  that  they  must  use  rea- 
sonable care,  or,  as  it  is  otherwise  put,  they 
must  use  that  care  which  a  reasonably  prudent 
person  would  or  should  exercise,  con.sidcring 
time,  place,  circumstances,  and  conditions,  so 
that  they  will  not  bring  barm  to  other  users  of 
the  public  highway." 

He  then  stated  that  the  Traffic  Act  (P.  L. 
1915,  p.  292,  {  8,  subd.  3)  provides  that: 

"The  motorman  or  driver  of  any  street  car,  on 
approaching  road  intersections  or  street  cross- 


ings, shall  sound  his  signal  bell  in  quick  suc- 
cession at  a  reasonable  distance  from  such  in- 
tersection." 

He  then  put  to  the  jury  these  questions: 
"Has  the  plaintiff  satisfied  you  by  a  fair  pre- 
ponderance of  the  evidence  that  the  servant  of 
the  defendant  company,  namely,  the  motorman, 
was  negligent  in  the  manner  in  which  he  pro- 
pelled, moved,  or  condacted  the  operations  of 
this  car?"  "Was  he  negligent  under  that  rule, 
and  this  provision  of  the  statute  which  I  have 
just  read  to  you?" 

He,  of  course,  further  charged  that: 
"If  the  plaintiff  has  not  made  that  out,  you 
need  not  go  any  further;"  but  "if  he  has  made 
it  out,  the  next  question  for  yonr  determination 
is:  Has  he  made  out  also  by  a  fair  preponder- 
ance of  the  evidence  that  that  negligence  which 
lie  has  made  out  was  the  proximate,  natural 
cause  of  this  happening  of  which  the  plaintiff 
complains?" 

It  is  quite  plain,  therefore,  that  the  judge 
did  not  charge  that  the  defendant  would  be 
guilty  of  negligence  if  it  violated  the  Traffic 
Act.  What  he  did  charge  was  that  the  mo- 
torman mnst  use  reasonable  care,  i.  e.,  such 
care  as  a  reasonably  prudent  man  would  use 
In  the  circumstances  presented  to  him,  call- 
ing attention  to  the  provision  of  the  Traffic 
Act  requiring  the  motorman  to  sound  his 
signal  bell  cm  approaching  street  crossings, 
and  expressly  stating  that  it  was  for  the 
jury  to  determine  whether  or  not  he  was  neg- 
ligent "under  the  rule  stated  and  the  pro- 
vision of  the  statute." 

[2]  The  evidence  justified  that  charge,  and 
it  was  not  erroneous  in  law.  In  such  an  ac- 
tion as  this,  the  fact  that  the  motorman 
failed  to  sound  his  signal  bell  as  required 
by  the  Traffic  Act  is  a  circunwbince  to  be 
considered  in  deciding  whether  or  not  the 
motorman  iterated  his  car  with  reasonable 
care  in  the  circumstances  presented  to  him, 
but  it  is  not  controlling  as  to  his  negligence. 
State  V.  Schutte,  88  N.  J.  Law,  396,  96  Atl. 
659;  Evers  v.  Davis,  86  N.  J.  Law,  196,  90 
Atl.  677. 

[3]  The  defendant  lastly  complains  that 
the  judge  charged,  in  effect,  that  if  the  plain- 
tiff, without  any  fault  on  his  part,  was  plac- 
ed in  a  xKisltion  of  Imminent  peril  at  the 
cros.slng  by  reason  of  the  negligent  manner 
in  which  the  defendant's  motorman  operated 
Its  car,  the  law  would  not  bold  the  plaintiff 
guilty  of  such  negligence  as  to  defeat  bis 
recovery  because,  by  an  honest  mistake,  he 
chose  one  course  when  another  course  might 
have  been  better. 

No  fault  is  found  with  the  rule  stated  by 
the  Judge,  as  an  abstract  proposition.  The 
complaint  is  that  it  had  no  application  to  the 
case.  But  this  complaint  is  not  well  found- 
ed. The  contributory  negligence  of  the  plain- 
tiff was  put  in  issue  by  the  pleadings,  and 
the  plaintiff's  evidence.  If  believed,  tended 
to  show  that  he  was  put  In  sudden  danger 
by  the  negligence  of  the  defendant  without 
any  fault  on  his  part,  and  it  was  therefore 
profter  for  the  judge  to  instruct  the  Jury  as 
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to  the  legal  effect  of  his  conduct  In  trying  to 
extricate  himself. 

The  judgment  below  will  be  affirmed,  with 
costs. 


KOSEVILLE  TRUST  CO.  v.  AMERICAN 

SURETY  CO.  OP  NEW  YORK 

et  al.     (No.  72.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  7,  1918.) 

{Syllabus  by  the  Court.) 

1.  Principal  and  Subkty  «=>79  —  Fidemtt 
Bond— "WiLLFDixY  Misapplied"— "Wiix- 
ruixT." 

As  used  in  a  fidelity  bond  given  for  the  pro- 
tection of  a  trust  company  against  the  willful 
misapplication  of  its  funds  by  its  teller,  the 
words  "willfully  misapplied"  mean  a  conversion 
of  funds  of  the  trust  company  to  the  use  or 
benefit  of  the  teller  or  of  some  one  other  than 
the  trust  company,  with  intent  to  injure  and  de- 
fraud the  company.  By  the  term  "willfuDy"  is 
meant  purposely  or  designedly.  The  intent  to 
injure  and  defraud,  which  is  essential,  does  not 
necessarily  involve  malice  or  ill  will,  but  merely 
that  general  intent  to  injure  and  defraud  which 
always  arises,  in  contemplation  of  law,  when 
one  willfully  or  intentionally  does  that  which  is 
illegal  and  fraudulent,  and  which,  in  its  neces- 
sary and  natural  consequences,  must  injure  an- 
other. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Willfully 
Misapply;    Willfully.] 

2.  Principal  and  Surett  «=»79  —  Pidelitt 
Bond  —  Breach  —  Conversion  op  B^nds 
—"Willfully  Misapplied." 

In  an  action  by  a  trust  company  on  a  fidelity 
bond  given  for  the  protection  of  a  trust  company 
against  the  willful  misapplication  of  its  funds  by 
its  teller,  the  admitted  facts  showed  that  the 
teller  designedly  and  intentionally  (1)  gave  his 
$2,000  check  on  the  plaintiff  trust  company 
knowing  that  his  balance  was  insuflScient  to 
meet  it,  (2)  caused  the  check  to  be  paid  by  the 
company  to  its  loss,  (3)  abstracted  the  check  it- 
self, (4)  contrived  that  the  check  should  not  be 
charged  to  his  account,  (5)  falsified  the  accounts 
and  books  for  the  purpose  of  concealing  the  ab- 
straction. Ueld,  that  the  necessary  effect  of 
these  acts  was  the  conversion  of  funds  of  the 
trust  company  to  his  use  and  benefit,  to  the 
pecuniary  loss  of  the  company,  and  they  consti- 
tuted a  willful  misapplication  of  its  funds. 

3.  Principal  and  Surety  «=>121— Fidelity 
Bond— Liability— C»nnivance. 

The  connivance  on  the  part  of  the  treasurer 
of  a  trust  company  in  a  willful  misapplication 
of  the  funds  of  the  company  by  its  teller,  in 
order  to  advance  the  latter's  outside  specula- 
tions, does  not  release  the  teller's  surety  from 
liability. 

4.  Principal  and  Surety  «=»121— Fidelity 
Bond— Willful  Misapplication  of  Funds 
— Note. 

A  surety  company  is  not  relieved  of  its  lia- 
bility for  a  willful  misapplication  by  the  teller 
of  a  trust  company  of  its  funds  by  the  fact  that 
several  days  after  the  transaction  was  com- 
pleted the  teller,  without  the  knowledge  or  con- 
sent of  the  directors  of  the  trust  company,  gave 
a  note  to  the  treasurer  of  the  trust  company 
which  was  worthless  and  never  paid. 

Appeal  from  Supreme  Court. 
Action  by  the  Roseville  Trust  Company, 
by  George  M.   La  Monte,   Commissioner  of 


Banking  and  Insurance  of  New  Jersey, 
against  the  American  Surety  Company  of 
New  York'  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Reversed. 

Roger  Hinda,  of  New  York  City  (Edward 
P.  Clark,  of  New  York  Oty,  on  the  brief), 
for  appellant  Edward  &  Smith,  of  Jersey 
City  (Edward  P.  Smith,  of  Jersey  City,  on 
the  brief),  for  respondent  American  Sure- 
ty Co. 

TRENCHARD,  J.  This  action  was 
brought  by  the  Roseville  Trust  Company  (in 
liquidation)  against  its  teller  and  the  surety 
on  the  teller's  fidelity  bond,  by  the  terms  of 
which  bond  the  defendants  bound  themselves 
to  pay  plaintiff  "such  pecuniary  loss,  not  ex- 
ceeding ten  thousand  dollars,  as  the  employ- 
er shall  have  sustained  of  employer's  money, 
funds,  or  other  personal  property  (or  belong- 
ing to  others  for  which  the  employer  may  be 
legally  responsible),  stolen,  embezzled,  wrong- 
fully abstracted,  or  ■willfully  misappWed  by 
said  employe.  •  •  *••  The  jury  at  the  Es- 
sex circuit  found  for  the  plaintiff  as  to  sev- 
eral of  the  items  claimed,  but  the  plaintiff 
appealed  from  the  Judgment  because  the' 
trial  judge  directed  the  Jury  to  find  for  the 
defendants  as  to  an  item  of  $2,000,  and  we 
are  now  concerned  with  that  Item  only. 

We  are  of  the  opinion  that  the  learned 
trial  judge  erred. 

[1,2l  We  think  that  the  evidence  showed 
conclusively  that  Jennings,  the  plaintiff's 
teller,  uHllfuUy  misapplied  $2,000  of  the  com- 
pany's money  to  its  pecuniary  loss.  Most  of 
the  facts  respecting  the  $2,000  item  are  un- 
disputed. The  facts  of  the  transaction  itself 
upon  which  recovery  depends  are  all  admit- 
ted by  the  defendants,  and  indeed  are  shown 
beyond  dispute  by  the  books  and  records  of 
the  trust  company. 

In  June,  1913,  the  defendant  Jennings  was 
the  paying  teller  of  the  Roseville  Trust  Com- 
pany. According  to  bis  own  story,  he  and 
Charles  F.  Meyer  wished  to  purchase  a  mov- 
ing-picture concern  from  Walter  H.  Meier. 
Jennings,  as  he  says,  "was  desirous,  and  had 
been  for  some  time,  of  getting  out  of  the 
banking  business."  On  June  3,  1913,  he  drew 
a  check  for  $2,000  upon  his  personal  check- 
ing account  in  the  Roseville  Trust  Company, 
to  the  order  of  Walter  H.  Meier,  for  his 
share  of  the  purchase  price.  Jennings'  bal- 
ance was  not  sufficient  to  pay  the  check,  be- 
ing on  that  day  only  $10.o.90,  and  he  almits 
that  he  was  well  aware  at  the  time  he  drew 
the  check  that  he  had  not  sufficient  funds 
in  his  account  to  pay  It.  Meier  deposited  tho 
check  In  his  own  account  with  the  Merchants' 
National  Bank,  and  it  was  duly  presented, 
with  others,  to  the  KosevUle  Trust  Com- 
pany by  an  "exchange"'  messenger  from  the 
Union  National  Bank,  "clearing"  for  tlie 
Roseville  Trust  Company.  In  the  ordinary 
course  of  business  the  check,  when  it  came  In 
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with  the  others  in  the  "exchanges,"  Should 
hare  gone  to  the  bookkeeper  with  the  other 
checks  to  see  whether  the  ledger  balance 
was  sufficient  to  pay  it  Had  this  been  done, 
the  fact  that  there  were  not  sufficient  funds 
to  pay  it  would  have  at  once  appeared,  and 
the  check  would  not  have  been  paid,  but 
would,  in  the  usual  course,  have  been  retum- 
fd  to  the  Merchants'  National  Bank  as 
worthless.  Jennings  admits  that  he  remov- 
ed the  check  from  the  basket  before  it  got  to 
the  bookkeeper,  and  substituted  a  memoran- 
dum slip  charging  the  "first  teller"  (himself) 
with  $2,000.  He  admits  that  the  effect  of 
this  abstraction  was  that  the  check  was  paid 
by  the  RosevUle  Trust  Company,  but  not  out 
of  bis  account.  The  memorandum  slip  charg- 
ing Jennings  with  |2,000  would  inevitably 
have  required  Jennings  to  produce  its  egoiv- 
alent  in  cash  or  valid  check  unless  the  slip 
itself  could  be  suppressed  by  Jennings,  and 
he  accordingly  did  suppress  it  in  the  follow- 
ing manner:  According  to  the  usual  routine, 
the  $2,000  slip  would  be  held  by  ThompsMi, 
the  receiving  teller,  as  a  "cash  item"  until 
the  close  of  that  day  (June  3,  1913),  and  be 
then  turned  over  by  him,  along  with  his 
cash  and  other  "cash  items,"  to  paying  teller 
Jennings,  as  part  of  the  cash  and  other  items 
with  which  Jennings  should  start  his  work 
for  the  following  day.  Thompson's  testi- 
mony, supported  by  his  "proof  book,"  showed 
that  be  accordingly  did  turn  over  at  the 
close  of  June  3d  this  $2,000  charge  slip  to 
Jennings,  as  part  of  a  number  of  "cash 
Items"  aggregating  $4,100.53.  Now  Jennings' 
"proof  book"  should  correspondingly  show  on 
June  4,  1913,  that  he  received  $4,100.53  in 
"cash  Items"  from  the  receiving  teller,  but 
it  actually  did  show  only  $2,100..5.'J.  Jen- 
nings admitted  that  the  figures  on  that  page 
of  his  proof  book  were  all  in  his  own  hand- 
writing, including  the  digit  "2"  in  the  figures 
$2,100.53."  The  "2"  had  obviously  been  writ- 
ten over  some  other  digit,  which  had  been 
erased.  A  footing  pf  the  column  containing 
the  figures  $2,100.53  shows  that  if  the 
amount  of  "cash  items"  as  received  from  the 
receiving  teller  had  been  correctly  entered  as 
$4,100.53,  Jennings'  proof  book  would  have 
been  out  of  balance,  and  that  the  balance 
had  been  "forced"  by  the  physical  falsifica- 
tion. Neither  the  $2,000  slip  nor  the  $2,000 
chock  was  found  among  the  trust  company's 
records.  Jennings  admitted  that  he  made 
no  effort  to  repay  the  money  to  the  trust 
company,  and  that  he  had  no  funds. 

The  question  whether  or  not  these  acts 
constituted  embezzlement  (an  offense  differ- 
ing from  willful  misapplication,  United 
States  v.  Northway,  120  U.  S.  32T.  7  Sup. 
Ct.  580,  30  L.  Ed.  664)  Is  one  that  we  are  not 
now  called  upon  to  consider.  They  undoubt- 
edly constituted  a  willful  misapplication  of 
funds,  and  that  is  sufliclent  for  recovery  in 
the  present  ca.se.  The  funds  of  a  trust  com- 
pany are  "willfully  misapplied"  by  its  teller 


when  he  converts  them  to  bis  own  use  or 
benefit,  or  to  the  use  and  benefit  of  some  one 
other  than  the  trust  company,  with  intent  to 
injure  and  defraud  the  trust  company.  Fi- 
delity &  Deposit  Co.  V.  Courtney,  186  U.  S. 
342,  22  Sup.  Ct.  833,  46  Ia  Ed.  1193  r  United 
States  ▼.  Brltton,  107  U.  S.  655,  2  Sup.  Ct. 
612,  27  L.  Ed.  520;  United  States  ▼.  North- 
way,  120  U.  S.  327.  7  Sup.  Ct  680,  80  I*  Ed. 
664 ;  Evans  v.  United  States,  153  U.  S.  584, 
14  Sup.  Ct  934,  38  L.  Ed.  830;  Coffin  v. 
United  States,  156  U.  S.  432,  15  Sup.  Ct  394, 
39  U  Ed.  481. 

By  the  term  "willfully"  la  meant  purposely 
or  designedly.  The  intent  to  injure  and  de- 
fraud, which  is  necessary  to  constitute  a  will- 
ful misapplication,  does  not  necessarily  in- 
volve any  malice  or  ill  will,  but  merely  that 
general  intent  to  injure  and  defraud  which 
always  arises,  in  contemplation  of  law,  when 
one  willfully  or  Intentionally  does  that  which 
Is  illegal  and  fraudulent,  and  which,  in  its 
necessary  and  natural  consequences,  must 
injure  another.  Agnew  v.  United  States,  165 
U.  S.  36, 17  Sup.  Ct  235,  41  L.  Ed.  624 ;  Walsh 
V.  United  States,  174  Fed.  615,  98  C.  C.  A. 
461;  Pearce  v.  United  States,  192  Fed.  561, 
113  a  C.  A.  33. 

In  the  case  at  bar  the  evidence  shows,  and  ■ 
indeed  the  defendant  Jennings  (the  teller)  in 
effect  admits,  that  he  designedly  and  inten- 
tionally did  the  following  fraudulent  and  il- 
legal things:  (1)  He  drew  and  gave  his  $2,- 
000  check  on  the  plaintUf  trust  company, 
knowing  that  his  balance  was  Insufficient  to 
meet  it  (a  misdemeanor,  when  done,  as  here, 
by  an  officer  or  employfe,  C.  S.  p.  56i31,  §  15) ; 
(2)  he  caused  the  check  to  be  paid  by  the 
trust  company  to  its  loss;  (3)  he  abstracted 
the  check  Itself;  (4)  he  contrived  that  the 
check  should  not  be  charged  to  his  account; 
(6)  he  falsified  the  accounts  and  books  for 
the  purpose  of  concealing  the  abstraction  (a 
high  misdemeanor,  C.  S.  p.  5661,  §  17).  The 
necessary  effect  of  these  acts  was  the  conver- 
sion of  funds  of  the  trust  company  to  his 
use  and  benefit,  to  the  pecuniary  loss  of  the 
company,  and  constituted  a  willful  misappli- 
cation of  Its  funds.  Fidelity  &  Deposit  Co.  v. 
Courtney,  186  U.  S.  342,  22  Sup.  Ct  8.33,  46 
L.  Ed.  1193;  Keliher  v.  United  States,  193 
Fed.  8,  114  C.  C.  A.  128. 

[3]  We  have  not  overlooked  the  fact  that 
the  defendant  Jennings  (the  teller)  testified 
that  Smith  (the  treasurer  of  the  trust  com- 
pany), in  order  to  advance  Jennings'  outside 
speculations,  told  hlra  to  "go  ahead  and  give 
the  check."  If  it  be  assumed  that  this  was 
true  (which  Smith  denies),  it  does  not  help 
the  defendants.  The  connivance  on  the  part 
of  the  treasurer  of  a  trust  company  in  a  will- 
ful misapplication  of  the  funds  of  the  com- 
pany by  its  teller,  in  order  to  advance  the 
latter's  outside  speculations,  does  not  release 
the  teller's  sureties  from  liability.  McShane 
v.  Howard  Bank,  73  Md.  135,  20  Atl.  776,  10 
li.  R.  A.  552;    Chew  v.  Ellingwood,  86  Mo. 
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280,  56  Am.  Rep.  429;  Breese  v.  United 
States,  106  Fed.  880,  45  C.  O.  A.  535.  Cor- 
porations can  act  only  by  officers  and  agents. 
They  do  not  guarantee  to  the  sureties  ot  one 
officer  the  fidelity  of  the  others.  The  fact 
that  there  was  another  unfaithful  officer  of 
the  company  who  knew  and  connived  at  his 
lufldellty  ought  not  in  reason,  and  floes  not 
In  law,  relieve  his  surety  of  responsibility 
for  him.  The  surety  undertook  that  he 
should  be  honest,  though  another  was  dis- 
honest. Were  the  rule  different,  by  a  con- 
spiracy between  the  officers  of  a  trust  com- 
pany, all  their  sureties  might  be  discharged. 
McShane  v.  Howard  Bank,  73  Md.  136,  20 
Atl.  776,  10  L.  R.  A.  552. 

Moreover,  in  the  present  case  it  should  be 
noted  that  the  mere  giving  of  the  check  by 
Jennings  to  Meier  was  no  offense  against  the 
trust  company.  If  he  had  done  nothing  fur- 
ther, the  I  check  would  automatically  have 
been  taken  from  the  "clearing"  basket  and 
sent  back  to  the  Merchants'  National  Bank 
because  of  insufficient  funds,  so  that  Meier 
and  not  the  trust  'company  would  have  been 
the  injured  party.  Even,  therefore,  if  Jen- 
nings told  the  truth  in  saying  Smith  told 
him  to  "go  ahead  and  give  the  check," 
■  Smith's  advice  amounted  to  no  more  than 
defrauding  Meier  by  giving  him  a  worthless 
check.  The  real  offense  against  the  trust 
company  had  its  Inception  when  Jennings,  by 
abstracting  tho  check,  caused  it  to  be  paid, 
and  prevented  his  account  from  being  charg- 
ed therewith,  and  it  is  not  suggested  that 
Smith  advised  Jennings  to  do  any  of  these 
things. 

[4]  Nor  have  we  overlooked  the  fact  that 
Jennings  testified  (and  Smith  denied)  that 
several  days  later  he  gave  Smith  a  note  for 
$2,000.  A  surety  company  is  not  relieved 
of  its  liability  for  a  willful  misapplication  by 
a  teller  of  the  funds  of  a  trust  company  by 
the  fact  that  several  days  after  the  transac- 
tion was  completed  the  teller,  without  the 
knowledge  or  consent  of  the  directors  of  the 
trust  company,  gave  a  note  to  the  treasurer 
ot  the  company  which  was  worthless  and 
was  never  paid.  Evans  v.  United  States,  153 
U.  S.  584,  14  Sup.  Ct  834,  38  L.  Ed.  830; 
Dorsey  v.  United  States,  101  Fed.  746,  41  C. 
C.  A.  652,  writ  denied  178  U.  S.  618,  20  Sup. 
Ct.  1030,  44  Ia  Ed.  1216. 

The  note  In  question.  If  given  at  all,  was 
worthless  and  was  never  paid.  It  was  given 
several  days  after  the  misapplication  of  the 
funds  had  been  completed,  and  without  the 
knowledge  or  consent  of  the  board  of  direc- 
tors of  the  company  or  its  executive  commit- 
tee. And  it  is  to  be  noted  that  C.  S.  p. 
5661, 1 15,  makes  a  loan  to  an  employ^  with- 
out the  vote  of  the  board  of  directors  or  its 
executive  committee  a  misdemeanor. 

Upon  the  whole,  our  conclusion  is  that  the 
verdict  was  wrongfully  directed  for  the  de- 
fendants with  respect  to  the  |2,000  item ;  and, 


indeed,  we  think  that,  on  the  evidence  sub- 
mitted at  the  trial,  there  should  have  been 
a  direction  of  a  verdict  for  the  plaintiff  with 
respect  thereto.  Since  the  judgment  is  ap- 
pealed from  in  this  respect  only,  and  the 
matter  appealed  from  is  separable,  it  will  be 
reversed  and  a  new  trial  awarded  as  to  ttat> 
12,000  item.  There  appears  to  be  no  reason 
why  final  Judgment  should  not  be  entered  in 
the  court  below  and  enforced  as  to  the  part 
not  appealed  from. 


MOUNTAIN  ICE  CO.  v.  Mi^EIL  et  aL 
(No.  76.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  7,  191&) 

(BytUiiut  bo  the  Court.) 

1.  Mabtkb  and  Servant  <8=»37.'}— Workmen's 
Compensation  Act— Plat  ok  Skylarki.no 
—Notice  to  Officers — Effkct. 

Because  the  skylarking  of  boys  employed  in 
a  plant  came  under  the  observation  of  the  presi- 
dent and  superintendent  of  the  employini;  com- 
pany, those  officers  were  thereby  charged  with 
contemplating  no  more  than  that  the  same  thing 
might  occur  again,  that  is,  skylarking  or  horse- 
play, not  that  one  boy  might  thereafter  commit 
an  atrocious  assault  upon  the  other. 

2.  Master  and  Servant  «=»373— Workmen's 
Ooupensation  Act  — Accident  "Abisinq 
Out  of  and  in  Ooubsk  of  Employment." 

The  Workmen's  Compensation  Act  (Act 
April  4,  1911  [P.  L.  134])  does  not  provide  au 
insurance  for  a  workman  against  every  happen- 
ing to  him  while  engaged  in  his  employment,  but 
only  against  accidents  arising  out  of  and  in 
the  course  of  that  employment;  and  an  acci- 
dent caused  by  a  fellow  workman  doing  a 
wrongful  act  entirely  outside  the  scope  of  his 
employment  is  not  an  accident  so  arising,  unless 
it  appears  that  what  happened  was  a  risk  rea- 
sonably within  the  contemplation  of  the  em- 
ployer. 

Ai^>eal  from  Supreme  Court 

Proceeding  by  Jennie  McNeil,  guardian  of 
Albert  McNeil,  a  minor,  and  others,  for  com- 
pensation for  injury  under  the  JVorkmen's 
Compensation  Act,  opposed  by  the  Mountain 
Ice  Company.  Compensation  was  awarded, 
and,  from  a  judgment  of  the  Supreme  Court 
(103  Atl.  912)  affirming  the  award,  the  Moun- 
tain Ice  Company  appeals.    Reversed. 

M.  Casewell  Heine,  of  Newark,  for  appel- 
lant. James  H.  BoUtho,  of  Rockaway,  for 
appellees. 

WALKER.  Ch.  Albert  McNeil.  19  y«ars  Old, 
was  employed  by  the  Mountain  Ice  Company, 
as  was  also  Edward  Toomey,  15  years  old. 
On  January  28,  1914,  Toomey  struck  Mc- 
Neil a  blow  on  the  head  with  an  ice  pidc  and 
injured  him.  On  the  day  of  this  occurrence 
the  boys  had  been  working  together  in  the 
icehouse,  and  Toomey  several  times  tried  to 
pull  from  under  McNeil  a  box  upon  which 
he  sat  while  engaged  in  his  work.  McNeil 
repeatedly  told  him  to  stop.  Finally  they 
had  a  scuBle  during  which  the  president  and 
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tbe  foreman  at  the  Ice  company  came  In  and 
saw  what  was  going  on  and  ordered  botb 
bojra  bade  to  work,  and  they  compiled.  Mc- 
Neil apiieara  not  to  have  been  the  aggressor 
in  this  skylarking,  bnt  that  is  immaterial. 
Afterwards,  and  while  McNeil  was  engaged 
at  his  work,  Toomey  struck  him  a  blow  on 
the  side  of  his  head  with  an  ice  pidc,  frac- 
turing his  skull  and  rendering  him  uncon- 
scious. 

[1,  2]  Jennie  McNeil,  as  guardian  for  Al- 
bert, petitioned  the  Judge  of  the  Morris  com- 
mon pleas  for  compensation  for  tbe  Injury 
to  the  boy,  under  the  Workmen's  Compensa- 
tion Act  (P.  L.  1911,  p.  134),  and  proceedings 
were  thereupon  had  in  that  court,  which  re- 
sulted in  the  Judge  finding  that  McNeil  sus- 
tained personal  injuries  by  an  accident  aris- 
ing out  of  and  in  the  course  of  his  employ- 
ment by  the  Mountain  Ice  Company,  and 
awarding  compensation,  costs,  and  counsel 
fee  under  tbe  statute.  From  this  judgment 
the  ice  company  appealed  to  the  Supreme 
Court,  where  the  Judgment  was  affirmed. 
The  ice  company  has  now  brought  tbe  case 
before  this  court  on  appeal  from  the  Su> 
preme  Court. 

The  Supreme  Court  (103  Atl.  912)  in  its 
opinion  correctly  states  the  facts  and  rightly 
says  that  the  single  question  presented  for 
review  relates  to  a  finding  by  the  court  of 
common  pleas  that  the  accident  to  the  em- 
ploy6  arose  out  of  his  employment  It  is  con- 
ceded that  it  arose  in  tbe  course  of  his  em- 
ployment. 

The  appellant  here  relies  upon  our  case  of 
Hnlley  v.  Moosbrugger,  88  N.  J.  Law,  161, 
95  AtL  1007,  !>.  R.  A.  1916C,  1203,  and  that 
Is  the  only  case  cited  by  the  Supreme  Court 
in  its  opinion,  in  which  it  says  it  Is  to  be  dis- 
tinguished from  the  case  at  bar.  In  this  we 
think  the  Supreme  Court  has  erred. 

In  Hulley  v.  Moosbrugger  we  held  that  an 
employer  is  not  charged  with  the  duty  to  see 
that  none  of  his  employes  assaults  any  other 
one  of  them,  either  willfully  or  sportively. 
The  Supreme  Court  In  seeking  to  distinguish 
Hulley  T.  Moosbrugger  from  the  case  at  bar 
observed  that  in  the  latter  it  appeared  that 
(he  master  bad  knowledge  of  what  was 
transpiring  between  the  two  youths  and  or- 
dered them  back  to  work,  and  that  there- 
fore it  cannot  be  fairly  said  that  what  did 
happen  was  not  a  risk  reasonably  within  the 
contemplation  of  the  master  and  incident  to 
the  employment  under  the  then  existing  cir- 
cumstances. 

We  think  that  because  of  the  skylarking 
which  came  under  the  observation  of  the 
president  and  superintendent  of  the  ice  com- 
pany's plant,  namely,  skylarking  between 
those  boys,  charged  the  president  and  super- 
intendent with  contemplating  no  more  than 
that  the  same  thing  might  occur  again,  that 
is,  skylarking  or  horseplay,  not  that  one  boy 


might  thereafter  commit  an  atrocious  as- 
sault upon  tbe  other. 

This  case  Is  entirely  unlike  the  McNlcol 
Case,  215  Mass.  497,  102  N.  E.  697,  L.  H.  A. 
1916A,  306  (cited  in  Hulley  v.  Moosbrugger, 
88  N.  J.  Law,  at  page  163,  95  Atl.  1007,  L. 
R.  A.  19160,  1203),  for  there  it  was  held  that 
injuries  resulting  in  the  death  of  an  employ^ 
while  doing  work,  from  blows  or  kicks  given 
blm  by  a  fellow  workman  in  an  intoxicated 
frenzy  and  passion,  such  fellow  workman  be- 
ing known  by  the  superintendent  to  have  the 
habit  of  drinking  tfi  intoxication,  and  when 
in  tbst  condition  to  be  quarrelsome,  danger- 
ous, and  unsafe  to  work  with,  was  knowing- 
ly permitted  to  work  on  the  day  of  the  in- 
jury while  in  such  condition  of  intoxication, 
and  It  was  held  that  the  injury  thus  received 
arose  out  of  and  in  the  course  of  the  work- 
man's employment ;  while  here  the  only  pro- 
pensity which  was  discovered  to  the  officers 
of  the  company  by  the  conduct  of  the  boys 
was  that  one  or  both  were  likely  to  engage 
in  skylarking  or  horseplay,  a  thing  which 
most,  if  not  all,  boys  do,  without  any  result- 
ing criminal  assault,  and  without  any  con- 
templation of  such  result  by  any  one,  adult 
or  Infant. 

The  case  before  us  is  much  more  like  that 
of  Armitage  v.  L.  4  Y.  Railway  Co.  (1902) 
L.  R.  &  2  K.  B.  178  (also  dted  in  Hulley  v, 
Moosbrugger,  88  N.  J.  Law,  165,  95  Atl.  1007, 
L.  R.  A.  1916C,  1208),  in  which  a  boy  16 
years  of  age  wfts  pushed  into  a  pit  by  an- 
other boy,  where  they  were  at  work,  for  a 
"lark,"  and  becoming  angry  picked  up  a  bit 
of  iron  and  threw  it  at  the  boy  who  had 
pushed  him  in,  but  bit  another  boy  In  the 
eye,  injuring  him,  for  which  be  was  not  al- 
lowed to  recover  damages.  Collins,  M.  R., 
observed  that  this  was  a  wrongful  act  en- 
tirely outside  of  the  scope  of  tbe  employ- 
ment, and  that  the  statute  did  not  provide  an 
insurance  for  a  workman  against  every  hap- 
pening to  him  while  engaged  tn  bis  employ- 
ment, but  only  against  accidents  arising  out 
of  and  in  the  course  of  that  employment,  and 
that  an  accident  caused  by  a  fellow  workman 
doing  a  wrongful  act  entirely  outside  the 
scope  of  bis  employment,  was  not  such  an 
accident  so  arising. 

Walther  v.  American  Paper  Company,  89 
N.  J.  Law,  782,  99  AtL  263,  shows  that  an 
atrocious  assault  (there  resulting  in  death) 
ui>on  a  workman  is  not  considered  as  arising 
out  of  his  employment,  when  the  employ^ 
is  struck  down  in  circumstances  in  no  way 
relating  to  the  employment. 

In  our  opinion  tbe  case  at  bar  is  not  dis- 
tinguishable from  that  of  Hulley  v.  Moos- 
brugger, and  therefore  tbe  judgment  of  the 
Supreme  Court  must  be  reversed,  to  the  end 
that  the  award  of  compensation  in  the  c<Mn- 
mon  pleas  court  may  be  vacated  and  set 
aside. 
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NINTH  ST.  IMPROVEMENT  CO.  v.  OCEAN 

CITY.     (No.  46.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  4,  19ia) 

(Syllabus  hu  <''e  Court.) 

Municipal  Corpobations  «=>111(4),  642(1)— 
Oboinances — Validitt. 
A  municipal  ordinance  will  not  be  set  aside 
in  toto  on  certiorari  because,  although  other- 
wise valid,  it  purports  to  authorize  a  penalty  in 
excess  ot  that  permitted  by  statute;  and  where 
the  attack  is  primarily  on  such  ordiuance,  and 
not  on  any  conviction  thareundcr,  the  writ  of 
certiorari  will  be  dismissed. 

Appeal  from  Supreme  Court. 

Certiorari  by  the  Ninth  Street  Improve- 
ment Company  against  the  City  of  Ocean 
City  to  have  certain  ordinances  set  aside. 
From  a  judgment  of  the  Supreme  Court  (90 
N.  J.  Law,  106,  100  Atl.  568)  affirming  the  or- 
dinances, the  Company  appeals.  Judgment 
modified  and  affirmed. 

C.  L.  Cole  and  BalKwclc  &  (3bampion,  all  of 
Atlantic  City,  for  appellant.  W.  Holt  Apgar, 
of  Trenton,  for  appellee. 

PER  CURIAM.  The  attack  was  on  two 
ordinances  in  their  entirety,  and  not  upon 
any  conviction  bad  under  penal  provisions  In 
either  of  them.  In  such  a  situation  the  ordi- 
nance will  not  be  held  void  as  unreasonable 
unless  shown  to  be  luureasonable  in  toto. 
North  Jersey  Street  Railway  Co.  v.  Jersey 
Cnty,  75  N.  J.  Law,  349,  67  Atl.  1072,  and 
cases  cited.  On  this  phase  of  the  case  we 
concur  with  the  views  of  the  Supreme  Court 
as  expressed  in  the  opinion  ot  Mr.  Justice 
Mintum. 

We  also  concur  in  the  decision  of  that 
court  that  the  "Building  Code"  bad  stood  too 
long  unchallenged  on  the  nMinidpal  records 
to  permit  of  an  attaclt  on  tlie  procedure  of 
its  passage.  This  malces  it  unnecessary  to 
express  any  opinion  on  the  question  whether 
the  adoption  of  the  Walsh  Act  (Act  April  25, 
1911  [P.  Ia  p.  4621)  by  the  city  validated  all 
pre-existing  ordinances  whether  properly 
passed  or  not.  We  also  agree  that  the  "ga- 
rage ordinance"  was  generally  a  valid  exer- 
cise of  the  police  power. 

One  point  remains  whidi  was  not  discussed 
by  the  Supreme  Court,  and  that  is  that  the 
Building  Code  undertakes  to  empower  the 
ina!;istrate  In  prosecutions  for  its  violation 
to  impose  both  a  fine  and  imprisonment.  In 
bis  discretion,  and  such  punishment  is  not 
authorized  by  the  charter  act  (section  20  of 
?.  L.  1897,  p.  46).  This  Is  quite  true,  and  is 
conceded  by  counsel  for  the  city,  who  proper- 
ly reply  that  it  does  not  invalidate  the  ordi- 
nance, but  only  a  conviction  and  sentence 
thereunder  in  excess  of  the  statutory  power; 
the  Invalid  provisions  being  separable.  Do- 
ran  v.  Ciamden,  64  N.  J.  Law,  660,  46  Atl.  724; 
ShiU  Rolling  Chair  Co.  v.  Atlantic  City,  87 


N.  J.  Law,  399,  94  Atl.  314,  affirmed  88  N.  J. 
Law,  739,  96  AU.  293.  But  this  leads,  not  to 
an  affirmance  of  the  ordinance  of  1904,  but  to 
a  dismissal  of  the  writ  ot  certiorari,  and  to 
that  extent  the  Judgment  brought  up  will  be 
modified. 
No  costs  will  be  allowed. 


KOPPER  et  aL  v.  BERNHARDT.    (No.  47.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  4,  1918.) 

Municipal    Cobpobations    *=9705(10)— Col- 
lisions —  Lights  ON  Wagons  —  Contbibu- 

TOBT   NeOLIOENCE. 

That  a  wagon  was  driven  at  night  without 
a  lamp,  in  violation  of  4  Comp.  St  1910,  p. 
4470,  ji  92a,  is  only  a  circumstance  to  be  con- 
sidered on  the  question  of  contributory  negli- 
gence, and  does  not  prevent  recovery  where  the 
wagon  was  run  down  by  an  automobile. 

Appeal  from  Supreme  Court 

Action  by  Herman  Kopper  and  Joseph 
Klein,  partners,  trading  as  Kopper  &  Klein, 
against  John  F.  Bernhardt  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

Theodore  Strong,  of  New  Brunswlcic,  for 
appellant    Thomas  Brown,  of  Perth  Amboy, 

for  appellees. 

PER  CURIAM.  This  case  comes  before 
this  court  on  appeal  from  the  Supreme  Court, 
where  It  was  decided  on  an  appeal  from  tbe 
district  court  of  the  city  of  Perth  Amboy. 
We  have  reached  tbe  conclusion  that  tbe 
judgment  under  review  should  be  affirmed, 
and  we  are  satisfied  with  the  opinion  ot  tbe 
Supreme  Court,  except  in  one  particular. 
It  is  this :  Tbe  Supreme  Court  observed  that 
it  was  contended  that  the  driver  of  respond- 
ents' team  was  negligent  in  not  having  such 
a  light  as  is  required  by  the  statute,  and  re- 
marked that  the  Judgment  rendered  by  the 
district  court  was  In  legal  effect  a  finding 
against  this  contention  that  tbere  was  tes- 
timony to  support  such  a  finding.  With  this 
we  agree,  but,  lest  the  Supreme  Court's  de- 
liverance should  be  understood  as  requiring 
that  it  was  necessary,  under  the  law,  ttiat  re- 
spondent, in  order  to  entitle  him  to  recover, 
should  carry  a  light  on  bis  wagon,  we  desire 
to  point  out  that  that  is  not  in  and  ot  It- 
.self ,  dispositive  of  tbe  question.  In  Decou  r. 
Dexhelmer,  73  Atl.  49,  It  was  held  that  tbe 
driver  of  an  automobile,  on  a  road  sufficient- 
ly lighted  to  see  for  150  feet,  was  not  justi- 
fied In  running  down  a  w^agon  driven  in  tbe 
same  direction,  merely  because  the  wagon 
failed  to  carry  lights,  even  if  compelled  to  do 
so.  It  is  true  that  by  act  of  April  20,  1909 
(Comp.  Stat  p.  4470,  S  92a),  horse-driven  ve- 
hicles are  required  to  carry  one  lamp,  show- 
ing a  light  visible  for  at  least  250  feot  in 
both  directions,  during  certain  hours,  under 
a  penalty  to  be  forfeited  and  paid  tor  the 
use  of  the  township;    but  this  does  not  en- 
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title  the  driver  of  an  automobile,  who  runs 
down  a  llghtless  wagon,  to  Immunity  from 
damages  occasioned  thereby.  It  Is  not  a  con- 
trolling factor,  but  only  a  circumstance  to  be 
considered  on  the  question  of  whether  or  not 
the  wagon  driver  was  guilty  of  contributory 
negligence. 

This  court  said  In  Ireson  v.  Cunningham, 
101  AtL  49,  that  although  plaintiff  was  driv- 
ing without  a  light  on  his  wagon  In  violation 
of  the  statute,  that  fact  did  not  operate  to 
prevent  his  recovery.  If  the  defendant  could 
see  him,  and,  if  be  cotild,  the  unlawful  act 
of  the  plaintiff  in  no  way  contributed  to  the 
accident 

The  Jtidgment  under  review  will  be  af- 
firmed. 


STATE  V.  JOHNSON.    (No.  13.) 

(Court  of  E^rrors  and  Appeals  of  New  Jersey. 

Mardi  7,  1918.) 

CxiKiNAi,  Law  ®=»1130(4)— Failubk  to  Feck 
Briep— Dismissal— Rdlk  or  Court. 
Where  writ  of  error  to  the  Supreme  Court 
to  review  aflSrmance  of  a  conviction  for  crime 
was  agreed  by  counsel  to  be  submitted  on  briefs, 
bot  no  brief  was  filed  by  or  on  behalf  of  plaintiff 
in  error  within  the  time  limited  by  rule  35  of 
the  Court  of  Appeals,  or  at  any  time  since,  un- 
der the  rale,  aa  amended  May  19,  1914,  the  writ 
of  error  mnst  be  considered  as  abandoned,  and 
trill  be  dismissed. 

Error  to  Stipreme  C!ourt 

Elwood  Johnson  was  convicted  of  receiving 
moneys,  goods,  and  chattels  unlawfully  ob> 
tained,  and  he  brought  error  in  the  Supreme 
Court,  which  affirmed  conviction  (1(X>  Atl. 
-'42),  and  he  again  brings-  error.  Writ  of  er' 
ror  dismissed,  as  abandoned. 

Halsted  H.  Wainrlght,  of  Manasquan,  for 
plaintiff  in  error.  Charles  F.  Sexton,  Prose- 
(Dtor  of  the  Pleas,  of  Long  Branch,  for  the 
State. 

PER  CURIAM.  This  case  was  agreed  by 
counsel  to  be  submitted  to  the  court  on  briefs, 
but  no  brief  was  filed  by  or  on  behalf  of  the 
plaintiff  in  error  within  the  time  limited  by 
role  3o,  or  at  any  time  since.  That  rtUe,  as 
amended  May  19,  1914,  provides  that  in  esses 
submitted  on  briefs,  if  no  brief  be  filed  with- 
in the  time  limited,  by  the  appellant  or  plain- 
tiff In  error,  the  appeal  or  writ  of  error  shall 
be  considered  to  be  abandoned.  We  must 
therefore  consider  this  writ  of  error  to  be 
abandoned,  and  it  will  consequently  t>e  dis- 
missed. 


ECKEL  V.  BREHM.     (No.  108.) 

(Coart  of  Errors  and  Appeals  of  New  Jersey. 

March  4,  1918.) 

(Siillabug  iy  the  Court.) 

DraCEHT   AND    DiSTKIBUTION    «=>35  —  RIGHTS 

or  Halt-Bkotueb. 
It  was  not  error  for  the  trial  court  to  an- 
swer no  to  the  following  question,  on  which  the 


judgment  is  based:  "Does  a  half-brother  of  the 
intestate,  not  of  the  blood  of  the  ancestor  from 
whom  the  estate  came,  take  the  estate,  to  the 
exclusion  of  an  aunt  of  the  intestate,  being  the 
sister  of  the  ancestor  from  whom  the  estate  de- 
scended?" following  Delaplaine  v.  Jones,  8  N. 
J.  Law,  340;  MiUer  v.  Speer,  38  N.  J.  Eq. 
574. 

Appeal  from  Supreme  Coart 

Ejectment  by  Kathtyn  £!.  Eckel  against 
George  H.  Brebm.  From  a  Judgment  of  the 
Supreme  Coart  affirming  a  judgment  for 
plaintiff,  defendant  appeals.    AfiSrmed. 

Queen  &  Stoat,  of  Jersey  City,  for  appel- 
lant. Abner  Ealisdi,  of  Newark,  for  ap- 
pellee. 


BLACK,  J.  This  Is  an  action  of  ejectment 
brought  to  recover  the  possession  of  a  house 
and  lot  known  as  No.  280  Fifth  street,  In 
Jersey  City.  The  case  was  tried  by  Judge 
William  H.  Speer,  at  the  Hudson  circuit 
without  a  Jury,  resulting  in  a  Judgment  tor 
the  plaintiff. 

The  alleged  error  is  the  trial  court's  re- 
fusal to  answer  the  following  question  in 
the  affirmative,  and  gave  Judgment  in  favor 
of  the  plaintiff.  This  Is  the  sole  question  in- 
volved in  this  case.  The  other  grounds  of 
appeal  are  without  legal  merit  The  ques- 
tion is: 

"Does  a  half-brother  of  the'  intestate,  not  of 
the  blood  of  the  ancestor  from  whom  the  es- 
tate came,  take  the  estate,  to  the  exclusion'  of 
an  aunt  of  the  intestate,  being  the  sister  of 
the  ancestor  from  whom  the  estate  descended?  " 

The  trial  court  answered  this  question  in 
the  negative,  and  found  the  following  facts, 
on  which  its  ruling  was  based:  The  relation- 
ship of  the  parties  involved  in  the  litigation 
Is  as  follows:  One  George  H.  Brehm  mar- 
ried. The  issue'  of  that  marriage  was  a 
George  H.  Brehm,  Jr.,  the  present  defendant. 
Upon  the. death  of  his  wife  the  mother  of 
George  H.  Brehm,  Jr.,  he  married  Anna 
Eckel,  the  sister  of  Kathryn  EJckel,  the  pres- 
ent plaintiff,  by  which  marriage  he  had  a 
daughter,  Katie  Brehm.  Both  Anna  and 
George  Brehm  died,  the  property  descending 
to  Katie  Brehm,  the  child  of  the  second  mar- 
riage. Shortly  thereafter  Katie  Brehm  died, 
and  George  H.  Brehm,  Jr.,  her  half-brother, 
the  defendant  in  this  case,  entered  into  the 
possession  of  the  property,  and  was  in  pos- 
session at  the  time  of  the  trial  of  the  suit 
Kathryn  Eckel  is  an  aunt  of  the  whole  blood 
of  Katie  Brehm,  deceased,  being  a  sister  of 
her  mother,  Anna  Brehm,  from  whom  the 
property  came,  while  George  H.  Brehm,  Jr., 
the  defendant.  Is  a  half-brother  of  the  intes- 
tate, but  not  of  the  blood  of  Anna  Brehm, 
from  whom  the  estate  descended. 

We  think  the  Judgment  of  the  trial  court 
is  right.  The  court  followed  the  case  of  Dela- 
plaine V.  Jones,  8  N.  J.  Law,  340,  decided  in 
1826.  The  opinion  of  the  court  in  that  case 
was  written  by  Chief  Justice  Ewlng.     In 
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1884,  Mr.  Justice  Dixon,  speaking  for  this 
court,  said  of  that  case: 

"This  decision  was  rendered  over  hal£  a  cen- 
tury ago,  and  within  a  few  years  after  the 
passage  of  the  statute  involved  (P.  I>.  of  1817, 
p.  8),  and  has  remained  as  an  undisputed  rule 
of  property  ever  since.  It  Kliould  not  now  be 
overturned.  It  applies  direcUy  to  the  case  be- 
fore us."    Miller  v.  Speer,  38  N.  J.  Eq.  574. 

The  case  hns  now  stood  for  92  years,  with 
the  approval  of  this  court  for  34  years,  as 
iin  undisputed  rule  of  property ;  no  one  can 
tell  the  number  of  land  titles,  that  have  been 
passed,  upon  the  faith  of  these  decisions.  It 
Is  of  prime  import,  that  the  legal  rules  of 
property  should  be  stable  and  not  lightly  dis- 
turbed. Surely,  the  doctrine  of  stare  de- 
cisis should  be  applied  In  Its  full  rigor.  This 
opinion  may  appropriately  end,  with  the  clos- 
ing words  of  the  opinion,  in  the  case  cited, 
supra. 

In  accordance  with  this  ancient  authority, 
and  also  with  the  statute,  as  we  road  it,  the 
plaintiff  is  entitled  to  the  land  in  contro- 
versy. The  Judgment  of  the  Supreme  Court 
is  therefore  affirmed. 


In   re  WADSKIER'S   WILU 

(No.  23.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  4,  1918.) 

(Syllabut  by  the  Court.) 

1.  WuxB  ^3734(10)— Generai,  Leoact— In- 
terest. 

A  general  legacy,  from  the  time  it  becomes 
payable,  which  is  one  year  after  death  of  the 
testator,  draws  interest  at  the  legal  rate. 

2.  JuDOVENT  «=»223— Construction— "With 
Accrued  Iiitebbst." 

"With  accrued  interest,"  in  a  decree,  means 
at  the  le^al  rate  of  interest,  when  no  other  sum 
or  rate  is  mentioned. 

Appeal  from  Prerogative  Court 
Proceedings  for  the  construction  of  the  last 
will  of  Louisa  M.  Wadskier,  deceased.  From 
a  decree  of  the  Prerogative  Court  affirming 
a  decree  of  the  orphans'  court,  there  was  au 
appeal.  Decree  reversed  and  remanded. 
See,  also,  86  N.  J.  Eq.  259,  98  Atl.  402. 

Charles  V.  D.  JoUne  and  Lewis  Starr,  both 
of  Camden,  for  appellant  John  F.  Harned, 
of  Camden,  for  appellee. 

BLACK,  J.  [1]  The  sole  question  to  be 
decided  in  this  case  is  the  rate  of  interest 
that  a  general  legacy  draws  after  the  expira- 
tion of  cme  year  from  the  death  of  the  testa- 
trix, whether  legal  interest  is  due  or  only 
such  Interest  as  the  fund  has  earned.  We 
think  this  question  is  not  open  to  discussion 
In  this  state.  The  rule  declaring  the  rate 
of  interest  recoverable  has  been  settled  by 
this  court 

Interest  is  recoverable  on  a  general  leg- 
acy from  the  expiration  of  one  year  from 
the  testator's  death,  unless  some  other  period 


Is  fixed  by  the  will  for  the  payment  of  the 
legacy,  was  decided  by  this  court  in  the  case 
of  Davison  v.  Rake,  45  N.  J.  Eq.  767,  18  Atl. 
752,  so  it  was  decided  by  the  Supreme  Court 
that  general  legacies  shall  be  due  and  pay- 
able at  the  expiration  of  one  year  from  the 
testator's  death,  and  shall  bear  interest  from 
that  date.  Welsh  v.  Brown,  43  N.  J.  Law, 
37.  This  Is  the  rule  established  In  this  state 
by  a  long  line  of  authorities. 

While  the  rate  of  interest  in  those  cases 
was  not  the  point  under  discussion,  yet  no- 
where is  there  any  mention  that  the  rate  of 
interest  shall  be  less  than  the  legal  rate. 
Inferentially  the  legal  rate  was  the  rate  con- 
templated in  the  case  of  Welsh  v.  Brown,  43 
N.  J.  Law,  37.  The  suit  was  instituted  to 
recover  $175,  one  year's  interest  at  the  legal 
rate  on  a  legacy  of  $2,300. 

In  the  books  there  are  many  cases  lllui:- 
tratlng  the  principle  on  which  interest  Is  al- 
lowed, either  by  way  of  damages  for  the  de- 
tention of  the  fund  or  by  way  of  profit  earn- 
ed. Where  interest  is  given  by  way  of  dam- 
ages for  the  detention  of  a  debt,  the  general 
rule  is  that  the  legal  rate  Is  recoverable. 
Wilson  v.  Cobb,  31  N.  J.  Eq.  94.  Under  a 
contract  which  provides  for  the  payment  of 
interest,  bat  fixes  no  rate,  the  law  fixes  tlie 
rate  at  the  legal  rate.  Bowne  v.  Rltter,  26 
N.  J.  Eq.  456.  The  learned  Vice  Ordinary 
points  out  in  his  opinion  filed  in  this  case  a 
long  line  of  authorities  in  sister  Jurisdictions 
holding  that  a  general  legacy  from  the  time 
it  becomes  payable  vyill  draw  interest  at  the 
legal  rate  in  the  jurisdiction  where  the  es- 
tate is  administered.  Such  is  the  rule  to  be 
applied  in  this  state. 

[2]  The  clause  of  the  will  of  the  testatrix 
out  of  which  this  controversy  arose  was  l)e- 
fore  this  court  In  the  case  of  In  re  Wadskier, 
86  N.  J.  Eq.  259,  98  Atl.  4,02.  This  court 
afiirmed  the  decree  of  the  orphans'  court  of 
Camden  county.  That  decree  provided  that 
the  legacy  be  paid  by  the  executor  'Vith  ac- 
crued Interest,  less  any  collateral  inheritance 
tax  assessed  or  to  be  assessed."  This  decree 
fixed  the  amount  to  be  paid  by  tie  executor, 
with  accrued  interest.  The  clear  meaning  of 
these  words  could  not  be  misunderstood. 
The  rate  of  interest  was  clear.  It  is  the 
legal  rate  of  6  per  cent. ;  for  no  other  rate 
or  sura  was  fixed  or  mentioned.  We  think 
the  rate  of  interest,  1.  e.,  the  legal  rate  of 
6  per  cent  on  $10,000,  less  taxes,  was  res 
adjudicata  in  the  Prerogative  and  orphans' 
court  below.  It  was  therefore  Improper  for 
those  courts  to  reopen  this  question  and  de- 
cide it  de  novo.  Those  courts  should  have 
given  effect  to  the  decree  of  the  orphans' 
court  of  Camden  county,  afiirmed  by  this 
court. 

The  decree  of  the  Prerogative  Court  af- 
firming the  decree  of  the  orphans'  court  of 
Camden  county   will  therefore  be  reversed 
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and  remanded  to  that  court,  to  enter  a  decree 
in  accordance  with  the  views  expressed  in 
tbis  opinion. 


DREI/ICH   V.   BRIE   R.   CO.     (No.   110.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  191&) 

(Syllabus  hy  the  Court.) 
Railroads  <S=9350(2)— Injuky  Neab  Tbacks— 
Public  "Way  by  Pbescbeption  —  Questiow 

FOB  JUKY. 

Evidence  in  tbis  case  held  to  present  a  ques- 
tion for  the  jury  of  the  existence  of  a  public 
way  by  prescription  over  the  tracks  o£  a  rail- 
road, giving  a  legal  status  to  one  who  otherwise 
would  have  been  a  trespasser. 

Black  and  Gardner,  JJ.,  dissenting. 

Appeal  from  Supreme  Court. 

Action  by  Jan  I>relich,  administrator,  etc., 
of  Ludwig  Drelich,  deceased,  against  the 
Erie  Itailroad  Company.  Judgment  for  de- 
fondant,  and  plaintiff  appeals.  Reversed 
with  a  venire  de  novo. 

John  Winans,  of  New  iorlt  City,  for  ap- 
pellant. George  &  Hobart,  of  Jersey  City, 
for  appellee. 

PARKER,  J.  The  plaintiff's  Intestate,  a 
little  child  of  2  years  of  age,  was  fatally  in- 
jured by  a  railroad  car  on  a  freight  track  of 
defendant  in  the  city  of  Passaic.  In  this 
suit  to  recover  damages  on  account  of  his 
death,  the  defendant  company  claimed  that 
he  was  a  trespasser  on  its  tracks,  and  with- 
in section  55  of  the  RaUroad  Act  of  1903 
U'.  L--  1903,  p.  673;  3  C.  S.  4245),  which 
bars  recovery  for  any  injury  sustained  under 
such  circumstances.  It  is  claimed  for  the 
pluintiff  that  this  statute  does  not  apply  to 
cases  where  the  Injury  has  resulted  in  death, 
and  the  suit  is  by  a  personal  representative. 
We  incline  to  the  contrary  view,  but  It  is 
unnecessary  to  deal  directly  with  the  point, 
as  the  case  turns  on  other  grounds ;  and,  Ir- 
resjiectlve  of  the  statute,  the  rale  Is  settled 
that  to  a  trespasser  no  duty  of  care  was  ow- 
ing, but  simply  the  duty  to  abstain  from 
willfnl  injury,  and  there  Is  no  pretense  that 
tbis  rule  was  violated.  The  fundamental 
question,  therefore.  Is  whether  the  child  was 
on  or  near  the  track  at  a  place  and  under 
circumstances  which  raised  a  duty  of  care  on 
tbe  part  of  the  defendant's  employes.  If  he 
was,  there  was  evidence  to  go  to  the  Jury  to 
support  a  finding  that  due  care  was  not  ex- 
ercised. There  was  no  motion  to  nonsuit, 
but  the  trial  judge  directed  a  verdict  for  the 
defendant,  on  the  theory  that  there  was  no 
evidence  to  support  plaintiff's  claim  that 
tbe  child  was  on  a  crossing  which  the  public 
bad  the  right  to  use. 

Tbe  dty  block  bounded  northeasterly  by 
Seventh  street,  southwesterly  by  Sixth  street, 
northwesterly  by  Passaic  street,  and  south- 
easterly by  South  street,  is  owned  by  the 


defendant  or  for  its  benefit.  Diagonally 
through  this  block  from  tbe  south  to  the 
north  corner  runs  the  track  of  the  Dundee 
spur.  The  Injury  occurred  about  90  feet 
south  of  Fussalc  street,  and  very  close  to 
Seventh  street,  where  tbe  street  line  is  not 
marked  on  the  ground.  The  block  is  vacant, 
barren  land,  except  for  the  spur  in  question 
and  another  spur  more  recently  built  from 
the  same  southerly  corner  of  the  block, 
which  develops  into  three  freight  tracks 
with  platform  and  freight  house  on  the 
Sixth  street  side. 

Before  the  railroad  came,  the  block  was 
open  land,  and  the  public,  according  to  all 
the  evidence,  wandered  across  it  at  will,  but 
particularly  on  one  or  more  fairly  well-defin- 
ed paths  used  as  convenient  short  cuts  and 
running  roughly  east  and  west.  The  occu- 
pation by  the  raUroad  did  not  stop  this  pro- 
miscuous use,  according  to  tbe  testimony; 
but,  so  far  as  this  was  concerned.  It  showed 
no  mere  than  the  always  habitual  trespass- 
ing of  individuals  on  any  vacant  land  lying 
open  in  a  similar  manner.  There  was,  how- 
ever, the,  testimony  of  one  witness  named 
Kai^n,  which  tended  to  show  a  public  way 
by  prescription,  somewhat  undefined  no 
doubt  as  to  width,  but  definitely  located,  and 
substantially  coincident  with  the  place  of 
the  accident.  Kaplan  was  proprietor  of  a 
coalyard  on  the  opposite  or  northeasterly 
side  of  Seventh  street,  and  upon  the  map 
marked  in  evidence  he  indicated  a  line  run- 
ning westerly  through  the  block  from  his 
coalyard  toward  the  easterly  corner  of  Pas- 
saic and  Sixth  streets,  as  that  of  a  path  con- 
tinuously used  by  the  public  for  as  far  back 
as  he  could  remember;  at  least  20  years; 
that  pe<vle  used  it  to  get  to  a  ball  field,  and 
were  stopped  by  tbe  coalyard  later  but  con- 
tinued to  use  tbe  part  between  Sixth  and 
Seventh  streets  down  to  the  present  time; 
that,  no  barriers  or  signs  had  been  erected, 
nor  had  people  been  prevented  from  using 
this  path  at  any  time. 

The  case  does  not  turn  on  the  theory  of  in- 
vitation, as  in  Black  v.  Central  R.  R.  Co.,  85 
N.  J.  Law,  19T,  89  Atl.  24,  51  U  R.  A.  (N. 
S.)  1215.  If  that  were  the  criterion,  there  is 
nothing  in  the  mere  user  without  objection 
to  constitute  an  invitation.  Dieckman  v.  B. 
L.  &  W.  R.  R.  Co.,  81  N.  J.  Law,  480,  79  Atl. 
310,  34  L.  R.  A.  (N.  S.)  693;  Corson  v.  Atlan- 
tic City  R.  R.  Co.,  83  N.  J.  Law,  517,  83  Atl. 
885.-  But  a  railroad  company  may  lawfully 
dedicate  a  right  of  way  across  its  tracks,  ei- 
ther by  deed,  as  in  Central  R.  R.  Co.  v.  Bay- 
onne,  62  N.  J.  Law,  310,  20  Atl.  69,  or  by  con- 
structing a  crossing  evidently  or  apparently 
intended  for  public  use,  as  in  N.  Y.  &  Long 
Branch  R.  R.  Co.  v.  Drummond,  46  N.  J. 
Law,  644 ;  or  by  public  user  for  such  a  peri- 
od as  will  ripen  it  into  a  prescriptive  right 
from  which  original  dedication  is  presumed, 
as  in  Tarlucki  v.  West  Jersey  &  S.  R.  R.  Co., 
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82  N.  J.  Law,  138,  81  Atl.  495,  a  Supreme 
Court  case.  Other  instances  of  dedication 
arising  out  of  public  use  of  railroad  property 
not  used  for  tracks  are  Riverside  v.  Penna. 
R.  R.  Co.,  74  N.  J.  Law,  476,  66  AtL  433,  and 
Dickinson  v.  D.,  L.  &  W.  R.  R.  Co.,  87  N.  J. 
Law,  264,  93  AtL  703. 

The  evidence  was  meager,  and  not  very 
satisfactory;  but  there  was  enough  to  re- 
quire the  submission  to  the  Jury  of  the  ques- 
tion whether  there  was  at  the  place  of  the 
accident  a  path  open  to  and  adversely,  used 
by  the  public  for  such  preceding  period  of 
time,  not  less  than  20  years,  as  would  vest 
In  members  of  the  public  the  right  to  use  It 
as  a  public  way  by  prescription.  If  so,  and 
the  child  was  upon  that  pathway,  he  was  law- 
fully there,  and  the  defendant  owed  him 
some  duty  of  care,  no  doubt  that  of  giving 
the  signal  required  by  the  statute  in  the  case 
of  highways  generally.  There  was  evidence 
that  no  such  signal  was  given;  and,  whatev- 
er may  be  said  of  Its  value  or  otherwise  to  a 
child  of  2  years  of  age.  It  is  the  test  of  care 
laid  down  by  the  statute  with  respect  to 
persons  of  all  ages  on  the  highway,  and 
young  children  who  are  barred  of  recovery 
for  injury  sustained  when  trespas.slng  on  a 
railroad  are.  on  the  other  hand,  within  the 
purview  of  the  protection  by  signal  required 
at  highway  crossings.  In  fact  there  was  a 
group  of  children  at  the  spot,  and  it  may 
well  be  that  a  signal  if  given  would  have  re- 
sulted in  the  removal  of  the  child  out  of 
danger.  "Riat  such  a  young  child  was  suffer- 
ed to  be  in  such  a  place  unattended  does  not 
absolve  the  defendant  Bergen  County  T. 
Ca  V.  Heitman,  Adm'r,  61  N.  J.  Law,  682,  40 
Atl.  651;  Newman  v.  PhlUlpsburg,  etc.,  Co.,  52 
N.  J.  Law,  446,  19  Atl.  1102,  8  L  R.  A.  842. 

We  conclude  that  on  this  phase  of  the  case 
there  was  error  requiring  a  venire  de  novo; 
and  to  that  end  the  Judgment  is  reversed. 

BLACK  and  GARDNER,  JJ.,  dissent 


D.  V.  G.  MFG.  CO.  V.  SORRENTINO. 
(No.  92.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  1918.) 

(Syllahu*  ly  the  Court.) 

1.  Masteb  and  Servant  ^:»411— Woskhen'b 
Compensation  Act — Awabd. 

In  a  workman's  compensation  case  the  judge 
of  the  pleas  must,  as  the  result  of  the  hearing 
had  before  him,  make  a  determination  of  every 
factor  that,  under  the  statute,  enters  into  the 
award  of  compensation. 

2.  Master  and  Sebvant  €=»385(11)— Work- 
men's CoMPENSATioif  Act— Pabtiai.  Pbb- 
MANBNT  Disability— Award. 

The  compensation  for  two  or  more  perma- 
nent partial  disabilities  is  to  be  awarded  upon 
the  principles  laid  down  in  the  case  of  Orlando 
V.  Ferguson,  102  Atl.  165. 

Williams,  J.,  dissenting. 


Appeal  from  Supreme  Court 

Proceeding  for  compensation  under  the 
Workmen's  Compensation  Act  by  Jerry  Sor- 
rentlno  against  the  D.  V.  G.  Manufacturing 
Company.  From  a  judgment  of  the  Supreme 
Court,  affirming  the  judgment  of  the  common 
pleas,  awarding  compensation,  the  employer 
appeals.  Reversed,  and  proceeding  remanded 
to  the  common  pleas. 

Kalisch  &  Eallsch,  of  Newark,  for  appel- 
lant. Weller  &  Llchtensteln,  of  Hoboken,  for 
appellee. 

GARRISON,  3.  This  la  a  workman's  com- 
pensation case.  The  petitioner  had  suffered 
a  fracture  of  the  skull  running  into  the  or- 
bit of  the  right  eye  causing  shock,  injury 
to  the  brain,  and  the  loss  of  the  eye.  The 
common  pleas  determined  that  the  petitioner 
was  entitled  to  compensation  for  three  dis- 
abilities: First,  a  temporary  disability; 
second,  a  partial  permanent  disability  by  the 
loss  of  the  eye ;  and,  third,  a  partial  perma- 
nent disability  fr^m  the  Injury  to  the  brain. 
As  to  none  of  these  disabilities  was  the  com- 
pensation definitely  fixed  by  the  Judgment 
of  the  pleas.  For  the  temporary  disabiUty 
the  rate  of  payment  was  fixed,  but  not  the 
time  it  was  to  run,  which  was  "during  the 
said  temporary  disability";  for  the  loss  of 
the  eye  the  number  of  weeks  and  the  rate  of 
payment  were  fixed,  but  not  the  date  when 
they  began  to  run,  which  was  "when  the 
temporary  disabiUty  had  ceased";  for  the 
permanent  disability  to  the  brain  neither 
rate,  date,  nor  period  was  fixed,  their  deter- 
mination being  Indefinitely  postponed  until 
after  "thft  termination  of  the  temiMrary  dis- 
ability." 

[1]  This  Judgment  is  erroneous  in  two  re- 
spects :  The  common  pleas  after  bearing  the 
case  ought  to  have  determined  every  factor 
upon  which,  under  the  statute,  the  award  of 
compensation  depended.  The  statute  is  ex- 
plicit that  at  the  hearing  the  Judge  shall 
"In  a  summary  manner  decide  the  merits  of 
the  controversy^"  Pamphlet  L.  1911,  p. 
143,  {  20.  There  is  not  the  slightest  founda- 
tion for  the  idea  that  the  determination  of 
any  of  the  factors  that  enter  into  such  deci- 
sion can  be  pat  over  to  some  indefinite  pe- 
riod or  to  await  some  uncertain  event  To 
the  same  effect  is  the  provision  of  the  next 
succeeding  section  by  which  each  party  in 
every  case  is  given  the  right  to  apply  for  a 
review  of  the  award  which  assumes  that 
in  every  case  an  award  has  been  made  and 
g^ves  a  remedy  that  would  otherwise  be 
meaningless. 

The  statutory  scheme  In  the  respect  under 
consideration  was  passed  upon  in  the  case 
of  Feldman  v.  Braunstein,  87  N.  J.  Law, 
20,  93  Atl.  679,  although  the  case  in  other 
respects  was  different  "It  is  for  the  court, 
under  the  statute,"  said  Mr.  Justice  Swayze, 
"to   determine    the    compensation,   and    the 
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(.'ourt  can  act  only  on  the  facts  before  It, 
uot  upon  the  uncertain  possibilities  of  the 
future.  The  proper  course  was  to  deal  with 
the  case  exactly  as  it  stood  at  the  tlma 
•  •  •  "  (The  rest  of  the  sentence  deals  with 
the  particular  facts  of  that  case.) 

The  case  must  go  back  to  the  pleas  for  a 
new  determination  and  Judgment. 

[2]  The  other  error  arose  from  the  failure 
of  the  pleas  to  apply  to  the  two  permanent 
partial  disabilities  the  principles  laid  down 
by  this  court  in  the  case  of  Orlando  v.  Fergu- 
soa  102  Atl.  155,  the  opinlcm  in  which  was 
uot  filed  until  after  the  judgment  of  the  pleas 
in  the  present  case  was  rendered. 

The  judgment  of  the  Supreme  Court  Is 
reversed  to  the  end  that  the  proceedings  be 
remanded  to  the  common  pleas  for  a  judg- 
ment based  upon  a  determination  made  in 
accordance  with  the  foregoing  principles  ei- 
ther upon  the  present  evidence  or  upon  such 
additional  testimony  as  may  be  put  In, 

WILLIAMS,  J.,  dissents. 


KING  V.  SMITH.     (No.  102.) 

(Conrt  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  1818.) 

(Synahui  ly  the  Court.) 

Statutes  «=255  —  Revision  —  Effect  — 

"ITtider  this  Act." 
The  effect  of  the  revision  of  1912,  entitled 
"An  act  to  provide  for  the  permanent  improve- 
ment and  maintenance  of  public  roads  in  this 
state"  (P.  li.  1912,  c.  395),  wherein  it  is  pro- 
vided "that  after  the  first  county  road  shall  have 
been  constructed  under  this  act,  in  any  county, 
it  shall  be  the  duty  of  the  board  of  chosen  free- 
holders to  appoint  a  qualified  civil  engineer," 
etc.,  is  to  relate  in  point  of  time  to  the  date  of 
the  enactment  of  the  antecedent  legislation  then 
under  revision,  known  as  the  revision  of  1905 
(P.  Li.  p.  94),  and  accordingly  the  words  "under 
this  act,"  contained  in  both  revisions,  are  held  to 
relate  to  the  date  of  the  passage  and  approval 
of  the  prior  act. 

[BM.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Under  This  Act.] 

Appeal  from  Circuit  Court,  Morris  County. 

Information  in  the  nature  of  quo  warranto 
by  the  State,  on  relation  of  William  B.  King, 
against  Frederick  S.  Smith.  Judgment  of 
ouster,  and  respondent  appeals.    Affirmed. 

Charles  A.  Rathbun,  of  Morristown,  for 
appellant  King  &  Vogt,  of  Morristown,  fo* 
appellee. 

BUNTUKN,  J.  While  the  relator  was  flll- 
ing  the  office  of  county  engineer  for  a  term 
of  five  years,  under  an  appointment  by  the 
board  of  chosen  freeholders,  made  on  Janu- 
ary. 1,  1913,  the  respondent,  on  January  1, 
1916,  was  appointed  by  the  board  in  his 
place.  The  relator  by  information  in  the  na- 
ture of  quo  warranto,  attacks  this  appoint- 
ment as  contrary  to  law.  The  circuit  court 
determined  that  the  appointment  was  illegal- 


ly made,  and  awarded  Judgment  of  ouster 
against  the  respondent.  « 

The  appeal  presents  the  question  whether 
the  circuit  court  was  correct  in  its  construc- 
tion of.  the  legislation  invoked.  We  think  it 
was.  The  act  of  1903,  which  provided  "for 
the  permanent  improvement  of  public  roads 
in  this  state"  (P.  L.  1903,  c.  97),  In  its  tw^th 
section  provides  that  "after  the  first  road 
shall  have  been  constructed  under  this  act" 
It  shall  be  the  duty  of  the  freeholders  to 
ai^oint  a  county  supervisor  for  the  term  of 
tliree  years.  In  1905  the  Legislature  revised 
the  existing  legislation,  P.  L,  1905,  c.  58. 
The  twelfth  section  of  the  1903  act  was  made 
the  eleventh  section  of  the  revised  act,  with 
the  addition  of  the  word  "county"  before 
"road"  lu  the  language  quoted.  In  1908  an 
act  was  passed  (P.  L.  1909,  p.  316)  amending 
the  1906  act,  providing  in  its  eleventh  sec- 
tion that  "after  the  first  county  road  shall 
have  been  constructed  under  this  act"  a  com- 
petent person  should  be  appointed  by  the 
board  as  a  county  engineer  for  a  term  of 
three  years.  In  1912  another  revision  of  this 
leglslaticHt  took  place  (P.  L.  1912,  c.  395), 
whereby  section  11  of  the  previous  act  was 
made  the  twelfth  section  of  the  revised  act. 
The  only  other  change  of  substance  made  in 
the  section  was  the  substitution  of  a  term  of 
five  years  for  the  appointee  as  county  engi- 
neer. 

The  first  coimty  road  referred  to  in  this 
legislation  was  duly  constructed  in  the  year 
1910,  and  the  only  barrier  to  the  appointment 
of  a  county  engineer  thereafter  was  thus  re- 
moved. The  appointment  of  the  relator  on 
January  1,  1913,  therefore  harmonized  with 
the  spirit  and  letter  of  this  legislation.  The 
inquiry  thus  presented  is  whether  a  construc- 
tion should  be  given  to  this  legislation  which 
would  Impart  to  the  twelfth  section  of  the 
revision  of  1912,  a  meaning  that  would  give 
to  it  the  status  of  a  distinct,  independent, 
and  separate  act.  In  no  wise  correlated  to 
the  previous  enactments,  which  it  was  de- 
signed to  revise,  as  was  the  case  in  Roche  v. 
Jersey  City,  40.N.  J.  Law,  257,  and  Ilaynes 
V.  Cape  May,  52  N,  J.  Law,  180,  19  Atl.  176. 

If  such  a  construction  were  allowable  in 
this  instance,  the  relator  was  a  mere  hold- 
over, and  the  board  was  warranted  in  filling 
the  vacancy.  But  our  view  of  legislation  of 
this  character  is  that  it  was  not  the  legisla- 
tive design  to  impress  upon  it  the  character 
of  an  original  fundamental  enactment,  but 
to  constitute  the  act  a  substitutionary  vehicle 
for  correcting  or  re-edltlng  in-  various  par- 
ticulars, not  at  all  destructive  of  the  main 
features  of  existing  legislation,  some  of  its 
incidents,  with  a  view  to  producing  a  co- 
hesive, consistent,  and  comprehensive  com- 
I)endlum  of  the  subject-matter,  and  without 
making  any  substantial  change  in  the  funda- 
mental scheme  of  legislation  under  review. 
Such  has  been  the  view  declared  by  this 
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court  of  this  character  of  legislation.  War- 
ren V.  Plm,  66  N.  J.  Eq.  353,  59  Atl.  773; 
Leonard  t.  Leona  Heights  Land  Co.,  81  N.  J. 
Eq.  48©,  87  Atl.  645,  Ann.  Cas.  1&140,  749; 
Smith  V.  OoUoty,  69  N.  J.  Law,  370,  .65  Atl. 
805. 

In  like  manner  tfie  Supreme  Court  of  the 
United  States,  has  declared  the  rule  to  be 
that,  upon  a  revision  of  statutes,  where  the 
law  antecedent  to  the  revision  was  settled, 
either  by  clear  expressions  In  the  statute  or 
adjudications  on  them,  the  mere  (*ange  of 
phraseology  will  not  be  construed  a  change 
of  the  law,  unless  such  phraseology  evidently 
purports  an  Intention  In  the  Le^slature  to 
work  a  change.  McDonald  v.  Hovey,  110 
U.  8.  619,  4  Sup.  Ct  142,  28  I*  Ed.  269. 
Consistently  with  this  rule  of  constructltwi, 
the  dreult  court  held  that  the  language  re- 
ferred to  in  the  revision  of  1912  must  by  re- 
lation be  construed  as  referring  to  the  time 
of  the  enactment  of  the  revision  of  1905  and 
the  supplementary  legislation  based  thereon. 

With  this  construction,  for  the  reasons  giv- 
en, we  find  ourselves  in  entire  accord,  with 
the  result  that  the  Judgment  appealed  from 
must  be  affirmed,  with  costs. 


TOWSKI   V.   GRIFFITHS   et   al.     (No.   61.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Murch  4,  1918.) 

(Syltahut  hv  th«  Court.) 

Bbokebs  <g=>22— Negligence— Liability. 

Where  real  estate'  agents,  who  undertake  to 
procure  title  to  a  designated  lot  of  real  estate 
for  a  purchaser  who  cannot  read  or  write,  neg- 
ligently procure  title  to  some  other  lot  without 
the  knowledge  of  the  purchaser,  the  real  estate 
agents  are  liable  to  the  purchaser  for  ensuing 
damages,  the  result  of  their  negligence.  For 
the  facts  of  the  case,  which  are  somewhat  un- 
usual, see  the  opinion. 

Swayzp,  White,  and  Taylor,  JJ.,  dissenting. 

Appeal  from  Supreme  Court. 

Suit  by  Wladislaw  Ponla  Towski  against 
Joshua  Urilliths  and  another.  Judgment  for 
plaintlfl:,   and   defendants   appeal.    Affirmed. 

French  &  Richards  and  Albert  S.  Wood- 
ruff, all  of  Camden,  for  appellants.  Wescott 
&  Weaver,  of  Camden,  for  appellee. 

BLACK,  J.  Tie  plaintiff  brought  suit 
against  the  defendants,  real  estate  agents, 
to  recover  damages  for  the  alleged  negli- 
gence of  the  defendants.  The  trial  resulted 
in  a  verdict  for  the  plaintiff  in  the  sum  of 
$1,550;    hence  this  appeal. 

There  are  a  number  of  grounds  of  appeal 
stated.  But  a  discussion  and  determination 
of  the  propriety  of  the  refusal  by  the  trial 
court  of  the  motions  to  nonsuit  and  direct 
a  verdict  will  dispose  of  the  case.  The  mo- 
tions were  predicated  upon  these  facts;  The 
plaintiff  owned  and  occupied  a  house  and 
lot,  No.  43,  oa  the  north  side  of  Pear  street. 


in  the  city  of  Camden;  on  one  side  of  bis 
house  was  a  vacant  lot  owned  by  a  man  nam- 
ed Szwak,  No.  45;  the  plaintUTs  party  wall 
was  on  that  side  of  the  house;  on  the  other 
side  of  his  house  there  was  also  a  vacant 
lot.  No.  41,  owned  by  Coady  &  Cbeesman 
Company,  between  which  and  the  plaintiff's 
house  was  an  alley.  The  plaintiff  desired 
to  purchase  the  Szwak  lot.  No.  45,  for  the 
purpose  of  erecting  a  house  on  It  and  to  util- 
ize the  party  wall.  He  sent  for  the  defend- 
ants, who  were  real  estate  agents;  they  came 
to  his  house.  The  plaintiff  then  told  them 
that  he  wanted  to  acquire  that  lot  on  the  side 
of  his  house,  so  as  to  utilize  the  party  wall. 
The  plalutlflt's  testimony  is  that  they  went 
out  on  the  front  porch ;  he  there  pointed  ont 
to  them  the  lot  he  wanted  from  the  porch. 

"Q.  Which  lot  did  you  point  to?  A.  The 
left-hand  side  of  the  party  walL  I  said  'Mr. 
Griffiths  and  Mr.  Cinkowski,  here  is  the  lot  I 
want.  Can  you  sell  me  the  lot? '  They  said 
'Yes.' " 

The  plaintiff  can  neither  read  nor  write; 
subsequently  the  defendants  secured  for  the 
plaintiff  lot  No.  41,  owned  by  Coady  &  Ghees- 
man  Company,  for  which  the  plaintiff  paid 
$325,  $25  going  to  the  defendants  as  their 
commissions.  The  plaintiff  placed  a  mort- 
gage of  $1,000  on  his  house,  which  with  some 
other  money  he  put  in  a  house  built  by  him 
on  the  lot  by  the  side  of  the  party  wall  lot 
No.  45.  At  the  time  he  supposed  that  he  had 
acquired  the  title.  When  the  house  was 
finished,  he  put  a  tenant  in  It;  after  a  while 
a  notice  was  served  on  the  tenant  to  vacate; 
then  the  plaintiff  learned  for  the  first  time 
that  be  had  no  title  to  the  lot  on  which  he 
had  built  the  twin  house.  Manifestly,  the 
trial  court  could  not  say,  if  this  testimony 
was  true,  the  defendants  were  not  liable  to 
respond  in  damages  caused  by  their  negli- 
gence or  deceit.  A  statement  of  the  rule  to 
be  applied  in  such  cases  is: 

"The  judge  has  to  say  whether  any  facts 
have  been  established  from  which  negligence 
may  be  reasonably  inferred;  the  jurors  have  tu 
say  whether,  from  those  facts,  when  submitted, 
negligence  ought  to  be  inferred."  Metropolitan 
Ry.  Co.  V.  Jackson,  L.  R.  3  App.  Cas.  197. 

What  duty  rested  upon  the  defendants 
was  a  question  of  law;  whether  the  duty  was 
properly  performed  was  a  question  of  fact 
for  the  Jury.  This  disposes  of  the  motious 
to  nonsuit  the  plaintiff  or  direct  a  verdict 
in  favor  of  the  defendants.  The  trial  Judge, 
in  charging  the  jury,  correctly  stated  the  le- 
gal rule  applicable  to  the  facts  of  the  case 
thna:  The  law  is  that  men  who  undertake 
to  do  a  service  for  another  in  a  business  or 
professional  capacity,  like  real  estate  agents 
and  the  like,  undertake  to  use  the  reasonable 
skill  which  is  ordinarily  possessed  by  their 
fellows  tn  like  service,  nothing  more  and 
nothing  less ;  if  they  fall  in  the  performance 
of  that  duty,  they  are  responsible  to  the  in- 
jured person  to  the  extent  of  the  damages 
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that  either  naturally  flow  from  the  wrongftfl 
act  and  are  a  direct  consequence  of  it,  or  of 
those  results,  those  consequences,  which  are 
in  contemplation  of  the  parties  at  the  time 
the  service  Is  undertaken. 

We  have  examined  the  other  points  argued 
In  the  defendants'  brief,  such  as  the  applica- 
tion of  the  statute  of  frauds,  erroneous  rul- 
.Ings  made  upon  the  evidence,  refusal  of  the 
trial  court  to  charge  as  requested,  etc.,  and 
find  they  are  all  without  legal  merit,  requir- 
ing no  extended  discussion. 

Finding  no  error  in  the  record,  the  judg- 
ment of  the  Supreme  Court  Is  affirmed. 

SWAYZE,    WHITE,    and    TAYLOR,    JJ., 

dissenting. 

FITHIAN  v.  PENNSYLVANIA  R.  CO. 
(No.  45.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  1918.) 

L  RATLBOADe   €=»400(1)    —   INJUEIES   TO    PeB- 

SONS— Negligence— Questions  fob  Jubt. 
Evidence  held  to  present  a  jury  question  as 
to  the  negligence  of  defendant  railroad,  whose 
train  strucic  plaintiff's  decedent  while  be  was 
crossing  the  trades  on  the  way  to  his  work  for 
a  contractor  employed  by  the  railroad. 

2.  Railroads  «ss>400(11)  —  iNJTJBlEa  to  Peb- 
soss— Qotsstionb  fob  JxmT— Cowtbibutobt 
Neolioence. 

Evidence  held  to  present  a  jury  question 
whether  plaintiCTs  decedent,  going  to  his  work 
for  a  contractor  employed  by  defendant  railway 
and  struck  by  a  train  while  crossing  the  tracks, 
was  contributorily  negligent. 

3.  Appeai.  and  Ebbob  €=»1078(1)— Scope  or 
ItEviEw— Pbesebvation  of  Exceptions. 

A  defense  not  presented  by  any  of  the 
grounds  of  appeal  reUed  on  is  not  entitled  to  be 
considered. 

4.  Railboadb  «=s>397(1)  —  Injubieb  to  Peb- 
soNS— Evidence— Admissibilitt. 

In  action  for  death  of  contractor's  employ^, 
while  going  to  work  across  railroad  tracks  of 
the  road  wliich  employed  the  contractor,  an  or- 
der to  run  trains  slowly  past  the  point  of  work 
was  properly  admitted  in  evidence,  where  fur^ 
ther  evidence  showed  that  it  was  the  practice 
of  the  company  so  to  run  its  trains. 
6.  Evidence  «=5»517  —  Tbiai.  «=9l36(4)  — 

QUXSTXONB  FOB  JUBT— FOBEIQN    Law. 

What  the  law  of  a  foreign  state  was  at  the 
time  of  an  accident  forming  the  basis  of  the 
suit  was  a  question  of  fact,  to  be  ascertained  by 
testimony  of  opinion  witnesses,  and  was  for 
the  jary  to  determine. 

Appeal  from  Supreme  Court. 

Action  by  Joel  W.  Fithlan,  as  administra- 
tor of  Philip  Nugent,  deceased,  against  the 
Pennsylvania  Railroad  Company.  To  re- 
view a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Gaskill  &  Gaskill,  of  CJamden,  for  appel- 
lant. Joseph  C.  Haines  and  John  W.  Wes- 
cott,  both  of  (Tamden,  for  appellee. 

KALISCH,  J.  The  refusal  of  the  court  be- 
low to  order  a  nonsnlt  and  to  direct  a  ver- 
dict for  appellant,  when  moved  to  do  so  by 


appellant's  counsel,  are  made  the  fundamen- 
tal basis  of  this  appeal. 

Hie  ai^ellant  having  entered  into  its  de- 
fense, we  need  only  consider,  in  respect  to 
the  motions  made,  whether  there  is  any  evi- 
dence In  the  cause,  arising  from  any  source, 
which,  in  law,  warranted  the  submission  of 
the  facts,  by  the  trial  court,  to  the  decision 
of  the  jury.  The  facts  developed  at  the  trial 
are  these: 

The  plaintitTs  intestate,  Philip  Nugent,  met 
hlB  death,  on  the  6th  day  of  AprU,  1915,  as 
the  result  of  being  struck  by  an  east-bound 
train  of  the  appellant  company  at  a  point  a 
short  distance  west  of  Berwyn  station,  in  the 
state  of  Pennsylvania.  The  train  that  struck 
the  deceased  was  running  west  from  Phila- 
delphia. On  the  date  mentioned,  near  the 
point  where  the  accident  happened,  the  de- 
ceased was  in  the  employ  of  Gibbs  &  Hill, 
and  belonged  to  a  gang  of  men  at  work  plac- 
ing iron  screens  underneath  the  span  of  an 
overhead  wagon  bridge  crossing  the  tracks 
of  the  appellant  company,  and  at  which  char- 
acter of  work  the  gang  had  been  engaged  for 
two  weeks  prior  to  the  day  of  the  accident 
In  doing  this  work,  the  deceased  and  his 
fellow  workmen  were,  at  times,  necessarily 
required  to  walk  along  and  across  the  track? 
of  the  appellant  company  for  a  short  dis- 
tance west  of  Berwyn  station.  The  tool  box 
was  located  on  a  raised  platform  of  the  ap- 
pellant's freight  house,  at  the  Berwyn  sta- 
tion; the  platform  being  on  the  northerly 
side  of  the  tracks,  the  side  on  which  passen- 
gers alight  from  trains  running  west  from 
Philadelphia.  Prior  to  the  day  of  the  acci- 
dent the  appellant  company  had  issued  an 
order  to  Its  train  crews,  commanding  them, 
during  working  hours,  to  drift  (or  to  pro- 
ceed without  power  applied)  under  those 
bridges  upon  which  men  were  at  work.  This 
order  was  communicated  by  the  foreman  to 
the  men  in  the  presence  and  hearing  of  the 
deceased. 

After  the  making  of  this  order  it  appears 
that  the  appellant's  trains  drifted  along  at 
the  point  where  the  men  were  at  work  on 
the  bridges.  On  the  morning  of  the  day  of 
the  accident,  the  deceased,  on  his  way  to 
work,  alighted  from  a  train  at  Berwyn  sta- 
tion, went  to  the  tool  box  and  took  therefrom 
a  pair  of  overalls,  and  then  proceeded  along 
the  northerly  side  of  the  railroad  tracks  to 
a  point  a  little  over  300  feet  from  the  bridge, 
where  it  became  necessary  to  cross  the  tracks 
of  the  railroad  company,  four  in  number.  In 
order  to  reach  a  certain  path,  beginning  a 
short  distance  east  of  the  base  of  the  wagon 
bridge  and  leading  up  to  the  level  of  the  floor 
of  the  bridge,  which  bridge  spanned  a  deep 
cut,  through  which  the  railroad  tracks  ran 
and  upon  which  bridge  work  was  being  done, 
by  the  workmen  of  Gibbs  &  Hill,  of  the  char- 
acter above  mentioned.  The  deceased  stop- 
ped, and  looked  up  and  down  the  tracks,  and. 
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observing  no  train,  be  started  to  cross  and 
did  cross  two  tracks,  when  lie  stopped  again 
and  looked  towards  tbe  bridge,  at  whicb  time 
he  observed  that  there  was  a  freight  train 
on  track  3,  a  considerable  distance  away 
from  the  point  where  the  deceased  was  cross- 
ing, and  which  train  was  going  slowly  in  an 
easterly  direction.  The  deceased  crossed 
track  3  safely  and  was  struck  on  track  4  ity 
the  locomotive  of  a  passenger  train,  which 
was  going  in  an  easterly  direction  at  a  high 
rate  of  speed,  without  giving  any  signal  or 
warning  of  its  approach,  and  without  having 
observed  the  order  to  drift. 

There  was  also  testimony  to  the  effect  that, 
the  passenger  train  being  on  track  4,  Its  ap- 
proach was  obscured  from  the  observation 
of  the  deceased  by  the  slowly  moving  freight 
train  on  track  3,  and  was  also  obscured  from 
observation  by  a  curve  in  the  line  on  the  far 
side  of  the  highway  bridge. 

[1,2]  From  the  facts  as  stated,  and  which 
are  borne  out  by  the  evidence,  it  is  clear 
that  the  motion  to  direct  a  verdict  for  the 
defendant  was  properly  denied.  The  testi- 
mony tended  to  establish  negligence  of  the 
defendant  company.  Whether  the  appellant 
company  exercised  reasonable  care  under  the 
circumstances,  and  whether  the  deceased  used 
reasonable  care  for  his  own  safety,  were 
Ji'  7  questions,  and  were  properly  submitted 
to  the  jury  for  decision. 

[3]  Counsel  for  appellant  make  the  point  in 
their  brief  that  there  was  no  proof  in  the 
case  that  Gibbs  &  HUl  were  doing  work  for 
the  appellant  company,  and  therefore  the 
deceased,  the  employ^  of  Glbbs  &  HUl,  was 
unlawfully  crossing  the  railroad  tracks  and 
a  trespasser.  This  point  is  not  presented  by 
any  of  the  grounds  of  appeal  relied  on  by 
the  appellant,  and  is  not  entitled  to  be  con- 
sidered. But  it  is  not  out  of  place  to  remark 
here  that,  in  the  answer  filed  by  the  appel- 
lant in  the  action  against  it,  it  expressly  ad- 
mits that  Gibbs  &  Hill  were  in  its  employ 
and  doing  work  for  it  at  the  time  of  the  ac- 
cident 

[4]  The  first  three  grrounds  of  appeal  are 
founded  upon  objections  to  questions  put  to 
witnesses  for  the  plaintlfi*,  in  the  court  be- 
low, by  counsel  for  plaintiff;  it  appearing 
that  the  deceased  was  present  at  the  time  of 
the  occurrence  to  which  the  question  relat- 
td:  "Q.  Did  you  get  any  instructions  from 
the  foreman  about  the  movement  of  trains 
under  the  bridge  while  you  were  working 
there?"  No  harm  could  possibly  have  re- 
sulted to  the  appellant,  if  this  question  was 
answered  either  in  the  affirmative  or  nega- 
tive. But  this  question  was  followed  vrtth 
the  Inquiry:  "Q.  What  were  those  instruc- 
tions?" When  this  question  was  put  to  the 
witness  Powers,  counsel  for  appellant  inter- 
posed an  objection,  and  the  witness  answer- 
ed it ;  but,  when  the  same  question  was  put 
to  the  witness  Doyle,  it  was  objected  to,  and 


an  exception  noted.  The  substance  of  the 
answer  to  the  question  was  that  the  foreman 
told  the  men  that  the  trains  were  to  drift 
under  the  bridge  where  the  men  were  at 
work.  The  trial  Judge,  in  permitting  the 
question  to  be  answered,  said:  "I  understand 
it  is  intended  to  be  followed  up  by  proof  that 
the  practice  to  which  the  witness  is  about  to 
refer  was  acted  upon  by  the  railroad."  There 
was  ample  proof  adduced  by  the  plaintiff  es- 
tablishing that  the  practice  referred  to  was 
acted  upon  by  the  railroad  company.  The 
action  of  the  court,  therefore,  in  admitting 
the  question  to  be  answered,  was  proper. 

[5]  The  fourth,  fifth,  sixth,  and  seventh 
grounds  of  appeal  relate  to  objections  made 
by  counsel  for  appellant  to  the  competency 
of  a  practicing  lawyer  of  the  state  of  Penn- 
sylvania to  testify  as  to  the  law  of  that  state 
governing  the  liability  of  railroad  companies 
upon  the  facts  and  circumstances  developed 
in  the  cause.  Counsel  for  appellant  argue 
that  what  the  law  of  Pennsylvania  was  at 
the  time  of  the  accident  was  a  question  of 
law,  to  be  gleaned  from  the  decisions  of  the 
courts  of  that  state,  by  the  trial  Judge,  and 
to  be  Judicially  determined  by  him,  and  that 
therefore  the  court  erred  In  permitting  the 
expert  witness  to  give  his  opinion  as  to  the 
subject-matter  of  Inquiry.  The  rule  is  weU 
and  firmly  established,  in  this  state,  contrary 
to  the  appellant's  contention.  What  the  law 
of  Pennsylvania  was  at  the  time  of  the  ac- 
cident was  a  question  of  fact,  properly  to 
be  ascertained  by  testimony  of  opinion  wit- 
nesses, and,  Uke  any  other  question  of  fact, 
was  for  the  Jury  to  determine.  Title  Guar- 
antee &  Trust  Co.  V.  Trenton  Potteries  Co., 
56  N.  J.  Eq.  441,  38  AtL  422;  CoryeU  v.  Buf- 
falo Union  Furnace  Co.,  88  N.  J.  Law,  2M, 
96  Atl.  55. 

The  tenth  ground  of  appeal,  founded  upon 
the  refusal  of  the  trial  Judge  to  declare  a 
mistrial,  because  of  the  alleged  admission  of 
illegal  testimony  prejudicial  to  the  appellant. 
Is  not  only  not  upheld  by  the  facts,  but  has 
no  exception  to  support  It. 

The  eleventh  and  last  ground  of  appeal 
proves,  upon  examination,  to  be  wholly  with- 
out merit 

The  Judgment  will  be  affirmed,  with  costs. 


PRUSAKOWSKI  V.  WOODWARD  LTTMBEK 

&  SUPPLY  CO.     (No.  115.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

July  13,  1917.) 

1.  Mechanics'  Liens  <&=9292— Riohts  of  Ma- 
TERIA1.1IEN— Waiver. 

A  materialman  secured  Judgment  against 
the  owner  of  premises  on  notice  to  retain  sum 
due  contractor.  Later  the  owner  filed  a  bill  of 
interpleader  making  all  parties  interested  de- 
fendants, including  the  materialman.  The  mon- 
ey due  the  contractor  was  deposited  with  the 
clerk  in  chancery,  and  the  defendants  litigated 
among  themselves  the  priorities  of  their  claims. 
An  order  was  made  pursuant  to  which  their 
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proportionate  share  of  the  money  in  the  bands 
of  the  clerk  was  distributed  among  the  defend- 
ants. Held,  that  the  materialman  did  not,  by 
setting  up  in  its  statement  filed  in  said  bill  of 
interpleader,  the  notice  served  to  entitle  it  to 
a  part  of  the  fund,  waive  its  right  to  proceed 
with  execution  for  the  balance  of  its  judgment, 
where  it  also  set  up  such  judgment  in  said 
statement. 
2,  Hkecittion    «=»172(2) — Restbainino    Kx- 

ECDTION — SECUEITY. 

An  injunction  to  restrain  an  execution  could 
not  issue  until  satisfactory  security  to  pay  the 
judgment  has  been  given  in  view  oi  the  statute, 
providing  that  no  injunction  shall  issue  to  stay 
proceedings  at  law,  after  verdict  or  judgment, 
unless  a  sum  of  money  shall  first  be  deposited 
with  the  clerk  of  the  court  by  the  applicant, 
and  on  notice  said  applicant  shall  give  security 
by  bond,  eta 

Appeal  from  Ck)urt  of  Chancery. 

Bill  by  Ignetz  Prusakowskl  against  the 
Woodward  Lumber  &  Supply  Company  to 
restrain  execution  on,  and  to  cancel  a  judg- 
ment at  law.  From  a  decree  for  defendant, 
complainant  appeals.    Affirmed. 

The  complainant  respectfully  shows  that: 

(1)  On  or  about  November  12,  1907,  the  com- 
plainant entered  into  a  contract  with  one  Bar- 
net  Rudolff  for  the  erection  of  a  certain  build- 
ing upon  land  owned  by  the  complainant  on 
the  easterly  side  of  Avenue  B  between  Kast 
Twenty-Fourth  street  and  East  Twenty-Fifth 
street,  Bayonne,  N.  J.,  which  contract  was 
duly  recorded  in  the  office  of  the  county  clerk 
of  Hudson  county. 

(2)  On  May  11,  1908,  the  Woodward  Com- 
pany, now  known  as  the  Woodward  Lumber 
«  Supply  Company,  did  serve  a  stop  notice  up- 
on the  complainant  notifying  the  complainant 
to  retain  the  sum  of  $358.56  due  to  it  for  mate- 
rial furnished  to  said  Barnet  Rudolff,  the  con- 
tractor. That  thereafter  on  November  25^1908, 
the  said  Woodward  Company,  now  the  Wood- 
ward Lumber  &  Supply  Company,  instituted  an 
action  in  the  Bayonne  district  court  upon  the 
stop  notice  against  the  complainant,  and  on  De- 
cember 24,  1908,  recovered  judgment,  which  judg- 
ment was  docketed  in  the  court  of  common  pleas 
of  Hudson  county  on  April  1,  1909,  for  the  sum 
of  $3^84. 

(3)  Complainant  had  in  his  hands  the  sum  of 
$480.05,  which  money  was  due  to  the  said  Bar- 
net  Rudolff,  the  contractor,  an<^  there  was  also 
served  upon  the  complainant  claims  for  labor 
due  to  llillel  Finkelstein,  Jacob  Cohn,  Samuel 
Cohn,  Ike  Resnlck,  Max  Katcber,  and  Henry 
Lapidus  for  labor  performed  upon  said  build- 
ings, whereupon  your  complainant  did  file  a  bill 
of  interpleader  making  all  of  the  parties  inter- 
ested defendants,  and  the  said  Woodward  Lum- 
ber ft  Supply  Company  was  included  as  one  of 
the  defendants  in  said  bill  of  interpleader  by 
reason  of  the  claim  due  to  it  upon  its  said  stop 
notice  and  judgment,  and  on  April  12,  1915, 
a  decree  of  interpleader  was  granted  to  your 
complainant,  a  copy  of  which  decree  is  here- 
unto annexed  and  made  part  hereof  and  referred 
to  as  Schedule  A. 

(4)  That  pending  the  proceedings  upon  the 
UU  for  interpleader,  your  complainant  did  ob- 
tain an  injunction  upon  the  said  Woodward 
Company,  now  the  Woodward  Lumber  &  Supply 
Company,  preventing  it  from  proceeding  upon 
its  judgment  at  law  which  injunction  was  dis- 
solved upon  motion,  a  copy  of  said  order  dis- 
solving the  injunction  being  hereto  annexed  and 
made  part  hereof  and  referred  to  as  Schedule  B, 
and  at  the  time  of  the  said  dissolving  of  the  in- 
junction, counsel  for  the  complainant  was  in- 
formed by  Vice  Chancellor  Stevenson,  who  heard 


the  motion,  that  in  view  of  the  action  of  inter- 
pleader and  its  results,  the  court  in  which  the 
judgment  was  obtained  had  jurisdiction  to  regu- 
late its  own  judgment  pursuant  to  the  decree 
in  the  Court  of  Chancery. 

(5)  Whereupon  your  complainant  did  apply, 
pursuant  to  the  suggestion  of  Vice  Chancellor 
Stevenson,  to  the  court  of  common  pleas  to 
cancel  the  judgment  on  record  against  your  com- 
plainant in  favor  of  the  Woodward  Company, 
now  the  Woodward  Lumber  &  Supply  Company, 
which  motion  was  denied,  an  opinion  being  filed 
by  the  Honorable  George  G.  Tennant,  Judge  of 
the  court  of  common  pleas,  wherein'  he  stated 
that  the  remedy  of  the  complainant  is  in  the 
Court  of  Chancery  and  not  in  the  court  of  com- 
mon pleas,  a  copy  of  which  opinion  is  hereto 
annexed  and  made  part  hereof  and  referred  to 
as  Schedule  C. 

(6)  Complainant  did  deposit  with  the  clerk 
in  chancery  all  of  the  money  in  his  possession 
due  to  the  said  contractor,  Barnet  RudultT,  and 
tho  said  defendants  did,  among  themselves,  liti- 
gate the  priority  of  the  amounts  of  their  claims, 
and  on  January,  1916,  an  order  for  distribution 
was  made  out  of  this  honorable  court  in  the 
said  interpleader  actiouji  whereby  the  money 
in  the  hands  of  the  clerk  m  chancery  was  distrib- 
uted among  all  of  the  claimants  of  the  said 
fund,  and  their  proportionate  share  of  the  mon- 
eys actually  paid  out  by  the  said  clerk  in  chan- 
cery pursuant  to  said  order  for  distribution,  a 
copy  of  which  order  is  hereto  annexed  and  made 
part  hereof  and  referred  to  as  Schedule  D. 

(7)  That  by  virtue  of  the  said  order,  Oie  de- 
fendant, the  Woodward  I/umber  &  Supply  Com- 
pany, did  receive  from  the  clerk  in  chancery 
$142.99,  the  proportionate  share  due  to  it  as 
provided  in  the  said  order  for  distribution. 

(8)  That,  thereafter,  the  said  Woodward  Lum- 
ber &  Supply  Company  and/  its  attorneys, 
Messrs.  Benny  &  Cruden,  did  issue  execution 
upon  the  said  judgment  recovered  in  the  Bayon- 
ne district  court,  and  docketed  in  the  court  of 
common  pleas  of  Hudson  county,  and  did  direct 
the  shcrifF  to  sell  the  premises  owned  by  your 
complainant  in  satisfaction  of  the  moneys  due 
by  virtue  of  the  judgment  recovered  in  the  dis- 
trict court  giving  credit  for  the  amount  re- 
ceived from  the  clerk  in  chancery  in  the  inter- 
pleader suit. 

(9)  The  cause  of  action,  upon  which  the  Wood- 
ward Company,  now  the  Woodward  Lumber  & 
Supply  Company,  did  recover  a  judgment  in  the 
district  court  of  Bayonne,  was  based  upon  the 
stop  notice  pursuant  to  section  3  of  the  mechan- 
ics lien  law ;  the  state  of  demand  in  said  action 
being  hereto  annexed  and  made  part  hereof  and 
referred  to  as  schedule  E. 

(10)  That  the  statement  of  claim  of  the  Wood- 
ward Lumber  &  Supply  Company,  in  the  inter- 
pleader action  in  this  honoraole  court,  was  also 
based  upon  the  stop  notice  referred  to,  pur- 
suant to  section  3  of  tho  mechanics'  lien  law,  a 
copy  of  which  statement  of  claim  being  iiereto 
annexed  and  made  part  hereof  and  referred  to 
as  Schedule  F. 

(11)  That  by  reason  of  the  decree  of  inter- 
pleader, and  the  money  paid  out  to  defendant 
by  virtue  of  the  order  for  distribution  made  in 
said  cause,  the  said  judgment  was  duly  paid 
and  satisfied^  and  should  now  be  canceled  of  rec- 
ord in  the  district  court  of  the  city  of  Bayonne 
and  in  the  court  of  common  pleas  of  Hudson 
county. 

(12)  That  unless  this  honorable  court  directs 
the  defendant  to  cancel  the  said  judgment  re- 
covered by  the  Woodward  Lumber  &  Supply 
Company  aeainst  this  complainant  on  Decem- 
ber 24,  1908,  for  the  sum  of  $380.09,  which 
judgment  was  docketed  in  the  court  of  common 
pleas  of  Hudson  county  on  April  1,  1909,  for 
the  sum  of  $382.84,  this  complainant  will  be 
compelled  to  pay  to  this  defendant  a  sum  of 
money  in  excess  of  the  money  in  his  possession 
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which  was  due  to  the  contractor,  Barnet  Bu- 
dolff,  for  the  erection  of  the  said  building  here- 
inabove described  which  is  contrary  to  law 
and  equity,  and  by  reason  of  the  premises  the 
enforcement  of  said  judgment  would  work  great 
hardship  and  fraud  upon  this  complainant 

Wherefore,  complainant  is  without  adequate 
remedy  in  the  courts  of  law,  and  therefore 
prays : 

(1)  That  the  defendants.  Woodward  Lumber 
&  Supply  Company  and  Eugene  F.  Kinkead, 
shei-ifif,  may  answer  this  bill  of  complaint  with- 
out oath  and  each  statement  therein  made. 

(2)  That  the  defendants,  Woodward  Lumber 
&  Supply  Company  and  Eugene  F.  Kinkead, 
sheriff,  their  agents,  employes  or  attorneys,  be 
enjoined  and  restrained  from  proceeding  upon 
the  execution  issued  upon  the  judgment  docket- 
ed in  the  court  of  common  pleas  in  favor  of  the 
Woodward  Company,  plaintiff,  and  against 
Ignatz  Prusakowski,  defendant. 

(3)  That  the  said  defendant  Woodward  Lum- 
ber &  Supply  Company  may  bo  decreed  to  can- 
cel the  judgment  now  on  record  in  the  Bayonne 
district  court,  entitled  the  Woodward  Company, 
plaint^,  against  Ignatz  Prusakowski,  defend- 
ant, which  judgment  was  recovered  December 
24,  1908,  for  the  sum  of  $380.09,  and  the  judg- 
ment now  on  record  in  the  court  of  common 
pleas  of  Hudson  countj[,  entitled  the  Woodward 
Company,  plaintiff,  against  Ignatz  Prusakowski, 
defendant,  docketed  AprU  1,  1909.  for  $382.84. 

(4)  That  a  writ  of  subjpoena  may  issue  de- 
manding said  defendants.  Woodward  Lumber  & 
Supply  Company  and  Eugene  F.  Kinkead, 
shens,  to  answer  this  bill  of  complaint,  and  to 
abide  by  such  decree  as  this  honorable  court 
may  make  in  the  premises. 

On  this  complaint  it  was — 
"ordered,  that  the  defendant  Woodward  Lum- 
ber &  Supply  Company  do  show  cause  before  the 
Chancellor  at  Chancery  Chambers,  Jersey  City, 
on  the  31st  day  of  July,  1916.  at  10  o'clock  in 
the  forenoon,  or  as  soon  thereafter  as  counsel  can 
be  heard,  why  an  order  of  injunction  should  not 
be  made  restraining  the  defendant  from  proceed- 
ing upon  a  judgment  recovered  at  law  in.  the 
district  court  of  the  city  of  Bayonne  on  the 
24th  day  of  December,  1908,  entitled  Woodward 
Company,  plaintiff,  against  Ignatz  Prusakow- 
ski, defendant,  and  docketed  in  the  court  of 
common  pleas  of  Hudson  county  on  the  Ist  day 
of  April,  1909,  until  the  further  order  of  this 
court. 

"And  it  is  further  ordered  that  the  said  de- 
fendant, its  agents,  attorneys,  deputies,  and 
Eugene  F.  Kinkead,  sheriff  of  the  county  of 
Hudson,  in  the  meantime  and  until  the  further 
order  of  this  court  resist  and  refrain  from 
proceeding  upon  the  judgment  hereinabove  men- 
tioned and  described. 

"And  it  is  further  ordered  that  the  said  E}u- 
gene  F.  Kinkead,  sheriff  of  Hudson  county,  de- 
sist and  refrain  from  selling  the  premises  of 
the  complainant  upon  an  execution  issued  upon 
the  judgment  hereinabove  described  until  the 
further  order  of  this  court  in  the  premises,  with 
leave  to  adjourn  the  same  from  time  to  time. 

"And  it  is  further  ordered  that  a  copy  of  this 
bill,  affidavits,  aud  order  be  served  upon  the  de- 
fendant, personally  or  by  leaving  same  with 
Messrs.  Benny  &  Cruden,  solicitors  and  of  coun- 
sel of  defendant,  and  upon  Eugene  F.  Kinkead, 
sheriff  of  the  county  of  Hudson,  or  in  bis  ab- 
sence, upon  the  undersheriff  of  said  county, 
within  three  days  from  the  date  of  this  order, 
which  copies  may  be  certified  as  true  copies  by 
the  solicitors  of  the  complainant" 

The  following  is  tibe  opinion  of  Vice  Chan- 
cellor Lewis,  In  the  Court  of  Chancery: 

It  seems  to  me  that  the  order  to  show  cause 
aud  the  ad  interim  restraint  in  this  cause 
should  be  set  aside.  I  am  not  at  all  satisfied 
that  the  entire  questions  involved  in  the  case, 


and  now  presented  by  the  bill  were  not  settled 
by  the  order  made  by  Vice  Chancellor  Steven- 
son, and,  further,  that  the  decision  of  Judge 
Tennant  on  the  application  made  in  the  law 
court  to  havo  the  judgment  satisfied  was  not 
conclusive ;  but,  aside  from  this,  it  does  not 
appear  from  the  proofs  before  me,  that  the 
complainant  is  entitled  to  relief  in  this  court 
Pusakowski  does  not  allege  that  he  had  an 
equitable  defense  of  which  lie  could  not  avail 
himself  at  law.  By  his  bill  it  appears  that 
all  the  stock  notices  were  served  on  him  prior 
to  November  24,  1908,  the  date  on  which  orig- 
inal process  was  issued  by  the  Woodward  Com- 
pany in  the  district  court  He  submitted  him- 
self to  the  jurisdiction  of  the  law  court,  de- 
fending the  action  therein.  He  was  fully  cog- 
nizant of  the  fact  that  parties  had  made  claims 
against  any  moneys  he  had  belonging  to  BudoUE 
growing  out  of  this  transaction. 

[I]  J  cannot  agree  with  your  contention  that 
the  defendant  waived  any  right  by  accepting 
out  of  the  moneys  in  the  Court  of  Chancery  pay- 
ment on  account  of  its  judgment  It  was  the 
Woodward  Company's  material  that  helped  to 
produce  the  fund,  and  it  is  entitled  to  have  so 
much  of  it  as  it  had  a  lien  upon,  applied  upon 
account  of  the  amount  due  on  its  judgment  It 
was  for-  the  benefit  of  Prusakowski  that  the  de- 
fendant bo  permitted  to  accept  part  of  th« 
fund  in  payment  of  its  judgment  If  it  had  not 
done  so,  then  the  money  paid  to  the  Woodward 
Company  would  have  been  ordered  paid  to  the 
other  claimants. 

There  does  not  appear  to  be  force  in  the  sug- 
gestion that  because  the  defendant  set  up  in 
its  statement  filed  in  the  bill  of  interpleader 
the  notice  served  by  it  as  a  ground  for  claim- 
ing part  of  the  fund,  it  thereby  waived  its  right 
to  proceed  with  its  execution  for  the  balance 
thereof.  The  answer,  somewhat  conclusive,  to 
this  claim  is,  that  the  defendant  not  only  set 
up  the  notice  it  served  to  entitle  it  to  part  ot 
said  fund,  but  also  set  up  its  judgment 

The  Woodward  Company,  in  the  statement 
filed  by  it  in  the  eighth  paragraph,  claims  to 
be  entitled  to  part  of  this  by  reason  of  the  serv- 
ice of  the  notice,  etc.,  and  in  the  ninth  para- 
graph claims  to  be  entitled  to  said  fund  by  rea- 
son of  its  judgment 

The  Woodward  Company  did  not  voluntarily 
go  into  the  Court  of  Chancery.  It  was  pro- 
ceeding upon  its  judgment  by  issuing  execution 
thereon,  and  levying  on  the  property  of  the 
complainant,  when  it  was  restrained  by  this 
court  until  the  rights  and  priorities  of  the  par- 
ties to  the  fund  in  the  court  were  determined. 
Upon  this  determination  it  appeared  that  the 
balance  of  the  fund,  after  the  payment  of  the 
laborers  (Vice  Chancellor  Stevenson  having  ad- 
judged that  the  laborers  under  the  amendment 
of  the  lien  act  had  a  prior  lien  upon  the  said 
fund  from  the  Woodward  Company)  went  to 
the  Woodward  Company.  An  order  was  then 
made  by  the  Vice  Chancellor  dissolving  the  in- 
junction restraining  the  defendant  from  pro- 
ceeding on  its  execution.  This  gives  a  clear  in- 
dicatiou  of  what  his  views  were  about  the  sit- 
uation. 

[2]  Further,  it  appears  to  me  that  the  con- 
tention of  the  defendant's  solicitor  that  the 
injunction  could  not  issue  until  the  complain- 
ant had  given  satisfactory  security  to  pay  the 
judgment  must  be  upheld.  The  statutory  pro- 
vision regarding  this  is  as  follows:  "No  injunc- 
tion shall  issue  to  stay  proceedings  at  law  in 
any  personal  action  after  verdict  or  judgment, 
on  the  application  of  the  defendant  in  the  said 
proceedings  at  law,  unless  a  sum  of  money 
equal  to  the  amount  duo  at  the  time  of  such 
deposit  upon  said  verdict  or  judgment,  with 
costs,  shall  be  first  deposited  with  the  clerk 
ot  the  court  by  the  applicant  for  said  injunc- 
tion :  and,  on  notice,  said  applicant  shall  give 
equal  security  by  bond,  as  the  Chancellor  shall 
deem  good,  to  the  party  or  parties  at  law  against 
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whom  such  judgment  is  prayed,  in  double  the 
amount  then  due  on  said  veroict  and  judgment 
of  the  cause  at  law,  with  the  condition  to  abide 
such  order  and  decree  as  the  Chancellor  shall 
make  in  the  premises ;  or  if  the  bill  be  dismiss- 
e<l,  to  pay  the  amount  of  such  verdict  and  jodg- 
tpent,  with  costs,  with  interest  thereon." 

In  the  case  of  the  Morris  Canal  &  Banking 
Co.  T.  Bartlett,  Ayres  &  McFarland,  3  N.  J. 
(2  H.  W.  Green)  p.  9,  which  was  a  bill  for  in- 
terpleader and  tor  injunction,  it  was  held  that 
tbe  statute  applies  as  well  to  a  bill  of  inter- 
pleader where  an  injunction  is  prayed  for,  as 
to  other  cases. 

Herslienstein  &  Flnnerty,  of  Jersey  City, 
for  appellant.  Benny  &  Cruden,  of  Bayonne, 
for  appellee. 

PER  CURIAM.  The  decree  appealed  from 
will  be  afflnned  for  the  reasons  stated  In  the 
opinion  filed  In  the  court  below  by  Vice 
Chancellor  Lewis. 


LA  RtJB  T.  POTTS.     (No.  36.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  1918.) 

(Byllaius  Iv  *f^e  Court.) 
Bzpi«siVE8  «=»7— Oause  of  Injchy— Qukb- 

TION     FOB    JUKT— PbOXIMATE    CaUSE. 

PlaintifTs  decedent  and  others  were  mem- 
bers of  a  mtinidpal  body  which  contemplated 
tbe  installation  of  a  sewage  disposal  plant.  De- 
fendant, a  civil  engineer  employed  by  them  to 
plan  and  supervise  the  work,  invited  them,  as 
claimed,  to  examine  plants  in  actual  operation, 
and  while  deceased  and  another  were  inside  a 
"septic  tank"  an  explosion  occurred  Inflicting 
fatal  injuries  on  deceased.  In  an  action  to  re- 
cover of  defendant  damages  for  his  death,  it 
was  a  jury  question  whether  the  other  person 
inside  the  tank  had  lighted  a  match  in  disre- 
gard of  a  warning  not  to  do  so  which  defendant 
heard  given  to  him  a  few  minutes  previously  by 
another  engineer.  Beld,  that  defendant  was  en- 
titled to  an  instrnction  that  on  this  theory  of 
the  case  the  act  of  the  other  person  was  the 
proximate  cause  of  the  death  of  plaintiff's  intes- 
tate. 

Garrisiw,  Bergen,  Minturn,  and  Kalisch,  JJ., 
dissent. 

Appeal  from  drcoit  Court,  Somerset 
Connty. 

Action  by  Helena  B.  La  Rue,  administra- 
trix, etc.,  against  Clyde  Potts.  Judgment 
for  plalntltr,  and  defendant  appeals.  Re- 
versed, with  a  venire  de  novo. 

Frank  S.  Katzenbach,  Jr.,  of  Trenton,  for 
appellant  William  ,C.  Oebhardt,  of  Jersey 
City,  for  appellee. 

PARKEIR,  J.  The  plalntlfTs  Intestate  died 
as  tbe  result  of  burns  inflicted  by  exploding 
gas  in  a  septic  tank  of  a  sewage  disposal 
plant,  into  which,  as  the  jury  could  find  and 
evidently  did  find,  he  was  invited  by  the  de- 
fendant to  go,  to  inspect  its  working.  The 
defendant's  alleged  negligence  was  predicated 
in  the  complaint  on  his  invitation  to  deceased 
to  enter  the  tank,  defendant's  alleged  knowl- 


edge that  It  was  dangerous,  on  account  of  the 
possibility  of  explosion,  to  go  into  the  tank 
without  allowing  time  for  the  gas  to  escape 
through  the  manhole,  and  failure  to  warn 
deceased  of  the  danger.  The  invitation  was 
denied,  but  the  testimony  left  that  a  ques- 
tion for  the  Jury.  The  giving  of  warning 
was  also  a  question  for  the  jury. 

On  the  plaintiff's  case  there  was  no  proof 
as  to  how  the  gas  was  caused  to  explode.  It 
was  s^pulated  as  a  fact  that  it  would  not  ex- 
plode unless  brought  into  contact  with  flame 
at  a  temperature  of  at  least  1,346  degrees. 
Defendant  undertook  to  explain  the  explosion 
by  evidence  that  one  of  the  party,  named 
Stryker,  was  a  smoker,  and  that  after  the 
catastrophe  a  match  box,  a  burnt  match,  and 
a  cigar  stump  were  found  in  the  tank,  which 
was  a  chamber  underground  or  roofed  over, 
entered  from  above  by  a  ladder  leading 
through  a  manhole. 

In  this  state  of  the  proof  we  think  the  mo- 
tions to  nonsuit  and  to  direct  tbe  verdict  were 
rightly  denied.  If  Potts  invited  the  party 
Into  a  place  subject  to  danger,  it  was  his 
duty  to  use  reasonable  care  for  their  safety ; 
and  If  with  knowledge  that  there  was  in- 
flammable gas  within  an  Inclosed  place  none 
too  savory,  and  with  the  common  knowledge 
that  mep  are  likely  to  smoke  when  oppor- 
tunity is  afforded,  he  failed  to  warn  them 
of  the  dangers  of  a  lighted  match  or  smoul- 
dering cigar,  the  Jury  might  properly  say  that 
reasonable  care  had  not  been  exercised.  The 
Jury  found  for  the  plaintiff,  necessarily,  on 
this  theory. 

We  find  no  error  in  the  conduct  of  the 
trial,  except  In  the  court's  refusal  to  charge 
a  request  bearing  on  the  question  of  proxi- 
mate cause  of  the  explosion.  The  court  was 
requested  by  the  defendant,  and  refused,  to 
charge  as  follows: 

"If  the  explosion  of  the  gas  in  the  sewage  dis- 
posal tank  at  Ocean  Grove  was  caused  by  the 
striking  of  a  match  by  Stryker,  and  Stryker 
knew  of  the  danger  of  striking  a  match,  but  La 
Rue  did  not,  then  the  act  of  said  Stryker  in 
striking  said  match  was  the  proximate  cause  of 
the  death  of  said  La  Rue,  and  a  verdict  should 
be  rendered  for  the  defendant." 

To  this  the  defendant  was  entitled.  It 
was  based  on  a  clearly  tenable  theory  of 
causation  supported  by  the  evidence.  So  far 
as  the  striking  of  the  match  was  concerned, 
it  was  based  on  the  theory  to  which  the  testi- 
mony seemed  to  point.  As  to  Stryker's 
knowledge,  there  was  testimony  that  he  was 
one  of  a  group  of  men  In  the  inspecting  party 
who  had  been  warned  by  a  Mr.  Bowen,  an  en- 
gineer, not  to  make  any  lights  in  the  tank. 
If  this  testimony  was  believed,  tbe  situation 
was  that  of  a  responsible  agent  other  than 
defendant,  causing  the  explosion  by  his  own . 
negligent  act.  Defendant  testified  that  he 
heard  Bowen  say  this  In  Stryker's  hearing. 
If  so,  he  was  entitled  to  assume  that  Stryker 
would  heed  the  warning  and  not  disregard  it; 
and  we  fail  to  see  how  he  could  have  pre- 
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vented  Stryker  from  disregarding  It  short  of 
some  such  action  as  searching  his  pockets  for 
matches,  or  keeping  him  out  of  the  tank  alto- 
gether— something  quite  Inconsistent  with  the 
purpose  of  being  there,  for  the  party  consist- 
ed of  members  of  the  common  council  of 
South  Bound  Brook,  which  was  considering 
the  installation  of  a  sewage  disposal  system, 
and  these  councllmen  had  gone,  first  to  Bel- 
mar,  and  then  to  Ocean  GroTe,  to  see  the 
workings  of  similar  systems,  and  were?  exam- 
ining that  at  the  latter  place  when  the  explo- 
sion occurred. 

On  the  theory  of  the  facts  assumed  above, 
the  question  is  whether  the  death  of  La  Rue 
resulted  from  the  assumed  failure  of  defend- 
ant to  warn  La  Rue  of  the  danger  of  going 
into  a  place  where  some  one  else,  notwith- 
standing a  warning  given  to  him,  would 
strike  a  match;  or  directly  from  the  unau- 
thorized and  independent  act  of  a  third  per- 
son Intervening  between  the  failure  to  warn 
La  Rue,  and  his  injury.  Cuff  v.  Newark  & 
New  York  R.  B.  Co.,  35  N.  J.  Law,  17,  S3,  10 
Am.  Rep.  205,  affirmed  35  N.  J.  Law,  574. 
This  question  in  our  estimation  admits  of 
but  one  answer— 1.  e.,  that  the  explosion  re- 
sulted from  the  independent  and  unauthorized 
act  of  Stryker  and  which  La  Rue  was  in  no 
way  bound  to  anticipate  or  provide  against 
further  than  to'  see  that  Stryker  had  warning 
of  the  danger. 

The  judgment  will  be  reversed  that  a  venire 
de  novo  issue. 

GARRISON,  BERGEN,  MINTUBN,  and 
E:aLISCH,  JJ.,  dissent 


Mcdonald  v.  central  r.  co.  of  new 

JERSEY. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  4,  191&) 

(SvUahi'»  iy  the  Court.) 

EBTOPPKL  «=5»e8(2)  —  INCONBIBTBNT  Cl^niB  — 
IHVALIDITT   OF  RELEASE. 

Where  a  plaintiff  offers  in  evidence,  in  sap- 
port  of  his  case,  a  written  release,  signed  by 
him  alone,  of  all  claims  for  damages  suffered  by 
him  while  in  defendant's  gervice,  in  considera- 
tion of  a  stipulated  payment  to  be  made  in  in- 
stallments, and  then  as  a  witness  testifiea  that 
he  never  executed  the  release,  that  his  signature 
was  obtained  by  the  fraud  of  the  releasee,  which 
induced  the  execution,  and  his  testimony  stands 
uncontradicted,  he  has  destroyed  the  evidential 
value,  so  far  as  he  is  concerned,  of  the  paper  he 
offered,  and  cannot  use  it  for  his  own  benefit  to 
support  a  consideration  for  an  oral  promise  dif- 
fering from  that  contained  in  the  writing,  espe- 
cially where  he  has,  in  another  action  to  recover 
damages  for  the  same  injuries  and  to  avoid  .the 
effect  of  the  release,  set  up  fraud  in  execution. 

Appeal  from  Supreme  Court. 

Action  by  Charles  F.  McDonald  against 
the  Central  Railroad  Company  of  New  Jer- 
sey. From  a  judgment  for  defendant,  plain- 
tiff appeals.  Reversed,  and  a  venire  de  novo 
awarded. 


See,  also,  88  N,  J.  Law,  11,  85  AtL  734;  89 
N.  J.  Law,  251,  98  Atl.  391. 

Charles  E.  Miller  and  Edwin  F.  Smith, 
both  of  Jersey  City,  for  appellant  Charles 
M.  Egan,  of  Jersey  City,  for  appellee. 

BERGEN,  J.  This  action  is  based  upon 
an  alleged  promise  by  defendant  to  pay  plain- 
tiff $6.20  a  week  as  compensation  for  injuries 
suffered  while  in  the  defendant's  service, 
during  his  disability,  not  to  exceed  300  weeks, 
predicated  upon  the  supposed  liability  of 
defendant  to  make  such  payments  under  our 
Workmen's  Compensation  Act  (P.  L.  1911,  p. 
134) ;  but  as  the  plaintiff  was  injured  while 
serving  in  interstate  commerce,  no  such  lia- 
bility existed,  the  federal  Employers'  Liabil- 
ity Act  (Act  Cong.  April  22,  1908,  c.  149,  35 
Stat  65  [U.  S.  Comp.  St  1916,  IS  8657-8665]) 
having  brought  all  such  cases  within  its  pro- 
visions (N.  Y.  Central  R.  B.  Co.  v.  Winfleld, 
244  U.  S.  147,  37  Sup.  Ct  646,  61  L.  Ed.  1045, 
Ann.  Cas.  1917D,  1139;  Erie  R.  E.  Co.  v. 
Winfleld,  244  U.  S.  170,  37  Sup.  Ct  556,  61 
L.  Ed.  1057).  The  pUintiffs  case  rested  up- 
on an  oral  contract  and  a  writing  signed  by 
the  plaintiff  which  released  the  defendant 
from  all  further  claims  of  every  nature,  the 
consideration  being  that  defendant  compen- 
sate the  plaintiff  for  his  injuries  according 
to  the  terms  of  the  Workmen's  Compensation 
Act  Notwithstanding  this  agreement  and 
release,  the  plaintiff  brought  his  action 
against  the  defendant,  under  the  federal 
statute,  to  recover  for  his  injuries,  in  which 
action  the  defendant  Interposed  the  release 
as  a  defense,  to  which  plaintiff  replied  that 
he  was  fraudulently  induced  to  execute  the 
release,  and  that  it  was  nudum  pactum. 

The  right  to  set  up  such  a  defense  was 
affirmed  by  this  court  in  an  opinion  deliver- 
ed by  Mr.  Justice  Swayze  in  McDonald  v. 
Central  R.  R.  C!o.,  89  N.  J.  Law,  251,  98  Atl. 
391,  and  having  had  the  benefit  of  such  a 
defense  in  that  action  the  plaintiff.  In  this 
case,  sets  up  the  same  clahu  regarding  the 
promise  to  pay,  as  expressed  in  the  release, 
which  was  its  only  consideration,  and  stIU 
asserts  that  the  promised  payment  as  set  out 
in  the  contract  was  not  that  made,  which  It 
was  falsely  represented  to  him  was  written 
in  the  contract ;  ttkat  is,  he  testified  that  the 
writing  he  signed  did  not  contain  the  real 
contract  made,  and  that  his  signature  was 
procured  by  fraud,  but  now  seeks  to  avail  him- 
self of  so  much  thereof  as  releases  all  other 
claims  as  the  consideration  for  a  different 
promise — that  is,  the  oral  one.  Such  a  pro- 
ceeding ought  not  to  be  successful  in  a  court 
of  justice.  Having  in  one  action  denied  the 
legal  execution  of  a  written  contract  to  fur- 
ther his  purpose  in  that  suit  he  cannot  now 
use  it  as  a  release  to  prove  a  consideration 
for  an  agreement  to  pay  a  different  sum  from 
that  expressed  therein,  still  declaring,  as  he 
does,  that  the  writing  is  not  his  deed. 
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He  testified  In  the  present  cause  that  the 
release  was  obtained  by  fraud;  that  It  did 
not  contain  the  agreement  made;  that  he 
thousbt  he  was  signing  only  a  claim  for 
compensation;  that  when  he  signed  the  pa- 
per be  did  not  know  it  was  a  release;  and 
that  he  did  not  agree  to  do  anything  for  the 
company,  or  make  any  promise  of  any  kind. 
The  effect  of  his  testimony  Is  that  he  did 
not  make  the  contract  as  written,  and  would 
not  have  executed  It  tf  he  had  not  been  in- 
duced to  do  It  by  the  fraudulent  misrepre- 
sentations of  the  defendant;  that  It  was  not 
his  act,  and  not  binding  on  him.  This  testi- 
mony stands  without  contradiction  and  effec- 
tively deprives  the  plaintiff  of  any  benefit 
arising  from  the  written  contract  The  plain- 
tiff offered  it  in  evidence,  and  then  destroyed 
its  efficiency,  so  far  as  he  was  concerned,  by 
testi^lng  that  it  was  not,  in  law,  his  act, 
and  therefore  no  deed  which  bound  him.  Ac- 
cording to  his  testimony  he  had  no  written 
agreement,  and  had  executed  no  release, 
therefore  the  writing  was  not  evidential  sup- 
port of  the  written  promise  or  release,  and 
if  this  was  all  there  was  In  the  case  the  de- 
fendant would  have  been  entitled  to  a  direc- 
tion. But  the  plaintiff  urges  that  the  de- 
fendant made  him  a  promise  which  was  not, 
but  which  should  have  been,  incorporated  in 
the  writing,  and  tliat  he  is  entitled  to  en- 
force it.  That  the  writing  did  not  express 
plaiBtifCs  contract  or  operate  as  a  release  be- 
cause of  fraud  In  execution  is  a  good  reason 
for  avoiding  it  at  law ;  but  If  a  party  wishes 
to  have  it  corrected  so  as  to  express  the  bar- 
gain made,  he  must  have  it  reformed  in  eq- 
uity. The  plaintiff  having,  by  his  testimony, 
destroyed  the  evidential  value  of  the  release, 
so  far  as  it  could  be  useful  to  his  case,  all 
tliat  remains  to  be  considered  is  the  right 
of  idaintiff  to  enforce  the  oral  contract, 
which  was  that  the  defendant  was  to  pay 
plaintiff  $6.20  a  week  daring  the  period  of 
his  disability,  not  beyond  300  weeks,  accord- 
ing to  the  terms,  of  the  Workmen's  Compen- 
sation Act 

Ko  consideration  was  shown  for  this  oral 
promise,  for  it  was  not  a  promise  to  perform 
a  l^al  obligation,  arising  under  the  statute, 
for  no  such  obligation  existed,  and  it  was 
therefore  only  a  voluntary  promise  to  do 
something  the  promisor  was  under  no  legal 
obligation  to  perform,  without  proof  that 
plaintiff's  situation  was  changed  by  reason 
of  the  promise.  Such  promise  is  without 
consideration,  unless  it  results  in  some  act 
done,  forbearance,  detriment  loss,  or  re- 
sponsibility incurred  by  the  promisee  at  the 
request  express  or  implied,  of  the  promisor. 
Shadwell  v.  Shadwell,  6  Eng.  R.  C.  0,  and 
notes. 

There  is  no  proof  in  this  case  that  the 
plaintiff  suffered  any  loss  because  of  the  vol- 
untary promise,  the  fact  being  that  he  repu- 
diated any  rights  he  might  have  under  it 
and  brought  Ids  action,  not  on  the  promise. 


but  under  the  federal  Bknployers'  Liability 
Act,  which  does  not  limit  the  damages  re- 
coverable to  the  amount  promised  tn  the 
agreement  now  relied  on,  to  recover  damages 
for  his  injuries  as  if  no  promise  had  been 
made. 

The  plaintiff's  case,  brlefiy  stated,  is  this: 
He  was  injured  while  in  defendant's  service 
relating  to  Interstate  commerce,  and  executed 
a  release  in  consideration  of  defendant's 
promise  to  pay  what  he  would  be  entitled  to 
under  our  Workmen's  Compensation  Act 
Disregarding  this  agreement  and  release  be 
brought  suit  for  the  same  Injuries  under  the 
federal  act,  in  which  be,  to  avoid  the  effect 
of  his  release,  set  up  that  It  was  not  his 
deed  because  of  fraud  in  execution,  and  then 
brought  this  suit  In  whidi  he  testified  that 
the  written  contract  and  release  was  not 
binding  on  him  because  it  did  not  contain 
the  agreement  made,  and  that  he  was  fraud- 
ulently induced  to  execute  it  by  misrepre- 
sentations concerning  its  contents.  In  fact 
he  goes  so  far  as  to  say  that  he  never  know- 
ingly signed  any  release.  There  was  no  evi- 
dence to  contradict  this  disavowal  by  the 
plaintiff  of  the  binding  force  <m  him  of  the 
writing,  and  the  case  stands,  so  far  as  plaln- 
tifTs  proofs  show,  as  if  no  such  agreement 
or  release  existed,  for  he  cannot  recover  on 
a  writing,  the  lawful  execution  of  which  he 
denies  under  oath,  and  the  only  other  sup- 
port to  bis  case  was  an  oral  promise  with- 
out a  legal  consideration.  In  this  situation 
of  the  proofs  the  defendant  moved  for  a  di- 
rection, which  was  refused;  this  ruling  was 
error,  for  no  jury  question  remained. 

The  judgment  in  favor  of  the  plaintiff  will 
be  reversed,  and  a  venire  de  novo  awarded. 


In  re  DIAMENT'S  ESTATE.     (No.  66.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  1918.) 

(Svllaiv*  hy  the  Court.) 

Wills  «=>184(1),  105— OodiciIt-Revocatiow 
— Pbobate. 
A  codicil  is  not  a  revocation  of  a  will,  but 

a  republication  thereof  except  as  altered;  and 
where  a  testator  executed  a  will  and  three  codi- 
cils and  afterward  revoked  the  last  codicil,  the 
will  and  the  first  two  codicils  were  properly  ad- 
mitted to  probate,  and  the  third  codicil  properly 
rejected. 

Appeal  from  Prerogative  Court 
Proceeding  for  the  probate  of  the  will  and 
codicils  of  Charles  O.  Dlament  deceased. 
From  a  decree  of  the  Prerogative  Court  (84 
N.  J.  Eq.  135,  92  Atl.  952)  affirming  a  decree 
of  the  orphans'  court  admitting  the  will  and 
the  two  earliest  codicils  to  probate  and  re- 
jecting the  last  codicil,  certain  parties  appeaL 
Decree  afilrmed. 
See,  also,  99  Atl.  915. 

Rex  A.  Donnelly,  of  Bridgeton,  and  John 
W.  Wescott,  of  Camden,  for  appellants.    Leroy 
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W.  Loder  and  James  S.  Ware,  botb  of  Bridge- 
ton,  for  appellee. 

SWAXZB,  J.  The  question  arises  on  the 
offer  to  probate  the  will  and  codicils  of 
Charles  O,  Diament.  The  orphans'  court  ad- 
mitted to  probate  the  will  and  the  two  earli- 
est codicils  and  rejected  the  last  codicil. 

The  Prerogative  Court  afiBrmed  the  decree. 

The  last  codicil  was  not  produced.  We  are 
satisfied,  as  the  lower  courts  were,  that  the 
testator  destroyed  this  codicil  with  Intent  to 
revoke  It  The  guestiun  presented  Is  what 
effect  this  had  upon  the  will  and  the  two 
earlier  codicils.  The  case  was  treated  in  the 
lower  courts  and  argued  here  as  If  It  were  a 
case  of  the  revocation  of  an  earlier  by  a  later 
will  and  the  subsequent  cancellation  of  the 
lattet.    Such  is  not  the  situation. 

rA  codicil  is  so  far  from  being  a  revocation 
of  any  existing  will  and  codicils  that  it  Is  a 
republication  thereof  except  as  altered,  and 
frequently,  as  tn  the  first  codicil  to  the  pres- 
ent will,  ratified  and  confirmed  the  former 
document  except  so  far  as  altered.  Republi- 
cation by  a  codldl  was  most  Important  be- 
fore the  statute  provided  that  a  will  might 
pass  real  estate  acquired  after  Ite  execution. 
How  Important  this  effect  of  a  codi<dl  still  is 
may  be  seen  by  a  glance  at  Jarman's  chap- 

,  ter  on  Republication.     1  Jarman  (R.  &  T.) 

^.362. 

We  have,  then,  instead  of  the  somewhat 
difficult  question  of  the  effect  of  the  cancel- 
lation of  a  later  will  upon  an  earlier  one, 
the  comparatively  simple  question  of  the  con- 
struction of  a  will  thrice  republished,  and 
codicils  republished,  one  of  them  once  and 
one  of  them  twice. 

We  may  treat  the  case  as  if  all  three  codi- 
cils were  actually  before  us  with  the  last 
duly  canceled  by  the  testator.  The  result  Is 
simple.  The  third  codicil  must  be  rejected 
even  as  the  canceled  portions  of  Frothing- 
ham's  will  were  rejected.  Frothingham's 
Case,  76  N.  J.  Eq.  331,  74  Atl.  471. 
Let  the  decree  be  affirmed,  with  costs. 


HANSEN  V.  NEW  YORK  CENT.  &  H.  R.  R. 

CO.     (No.  66.) 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  4,  1918.) 

(Sl/Uahui  6v  the  Court) 

Commerce  €=27(5)  —  I^debai.  Euplotebs' 
LiABrLFTT   Act— ENQAaKD  IN   "Intebstatb 
Commerce.'' 
The  decedent  was  employed  as  a  locomotive 
fireman.     He  came  in  from  his  run  Saturday 
evening.    He  was  to  go  out  again  at  3:45  a.  m. 
on  Monday.     On   Sunday  he  went  to  the  rail- 
road yard  to  get  his  tools  from  a  "pony  engine," 
and  put  them  on  a  "pick-up"  engine  on  which 
he  might  go  out  Monday  morning,  and  also  to 
get  overalls  to  take  home  to  be  washed. 

While  going  through  the  railroad  yards,  he 
was  struck  by  a  locomotive  and  killed. 


Beld,  that  he  was  not  at  the  time  engaged 
in  interstate  commerce,  and  his  administratrix 
could  not  maintain  an  action  under  the  federal 
Employers'  Liability  Act  (Act  April  22,  1908,  c. 
149,  35  Stat.  65  [U.  S.  Comp.  St  1916,  !{ 
8657-8665]). 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inter- 
state Commerce.] 

The  Chancellor  and  Mintura  and  Heppea- 
heimer,  JJ,,  dissenting. 

Appeal  from  Circuit  Ourt  Hudson  County. 

Action  by  Rose  Hansen  against  the  New 
York  Central  &  Hudson  River  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed,  and  record  re- 
mitted for  a  new  trial. 

William  H.  Carey,  of  Jersey  City  (Vreden- 
burgh.  Wall  &  Carey,  of  Jersey  City,  of 
counsel),  for  appellant  Alexander  Simpson, 
of  Jersey  City,  and  Weller  &  Licbtenstein, 
of  Hoboken,  for  aiq;)ellee. 

SWAYZE,  J.  The  most  favorable  view  for 
the  plaintiff  would  permit  the  Jury  to  find 
the  following  facts,  the  stetement  being  ex- 
tracted from  the  brief  of  her  counsel. 

This  action  was  brought  under  the  federal 
Employers'  Liability  Act  Hansen  and  the 
defendant  railroad  company  were  engaged 
in  interstate  commerce  in  the  operation  of 
a  locomotive  on  which  Hansen  was  fireman. 
The  dispute  Is  whether  deceased  was  en- 
gaged in  interstate  commerce  at  the  time 
and  place  of  his  death. 

He  was  killed  on  Sunday,  August  3,  1913, 
at  about  noon,  under  the  following  circum- 
stances: On  Saturday  evening,  August  2d, 
he  returned  from  his  regular  run,  went 
home,  and  shortly  after  11  o'clock  on  Sunday 
morning  took  certain  keys  which  he  had 
in  his  working  trousers,  and  Informed  his 
wife  Just  before  leaving  the  house  that  he 
was  going  to  the  roundhouse  where  an  en- 
gine called  a  "pony  engine"  was  standing,  for 
the  purpose  of  taking  his  tools  therefrom 
and  placing  them  on  the  "pick-up"  engine, 
which  was  scheduled  to  leave  with  htm  In 
Interstate  commerce  the  following  morning 
at  3:45  o'clock,  and  also  to  get  his  dirty 
overalls  to  bring  home  to  be  washed.  He 
had  worked  on  this  "pony  engine"  for  some 
time  before  it  was  sent  to  a  repair  shop, 
and  thereafter  was  put  to  work  on  the 
"pick-up"  engine.  Hansen  took  these  keys  to 
go  to  the  "pony  engine"  to  get  his  tools,  It 
appearing  that  at  that  time  there  was  a 
scarcity  of  firemen's  tools  In  the  yard. 
While  walking  through  the  railroad  yards 
on  his  way  to  the  roundhouse,  he  was  struck 
by  an  en^ne,  which  ran  him  down,  without 
any  signal  or  warning,  and  without  having 
a  lookout  thereon.  In  addition  the  evi- 
dence showed  that  the  "pl<*-up"  train  never 
ran  on  Sunday. 

We  pass  by  other  Interesting  questions 
presented  by  the  case,  and  deal  only  with 
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tbe  questloii  whether  there  was  any  evi- 
dence that  the  decedent  was  at  the  time  of 
the  accident  engaged  In  Interstate  commerce. 
In  determining  this  question  we  must  be 
guided  by  the  rule  which  has  been  estab- 
lished in  a  series  of  cases  by  the  United 
States  Supreme  Court,  of  which  we  need 
dte  but  two.  Shanlts  v.  Del.,  Lade.  &  West 
R.  R.,  239  U.  S.  556,  36  Sup.  Ct  188,  60  L. 
Ed.  436,  L.  R.  A.  1»16C,  T97;  Erie  Railroad 
Co.  ▼.  Welsh,  242  U.  S.  303,  37  Sup.  Ct. 
116,  61  L.  Ed.  319.  In  the  former  Mr.  Jus- 
tice Van  Deventer  collected  the  previous 
cases.  In  the  latter  Mr.  Justice  Pitney 
stated  the  rule  as  follows: 

"The  true  test  is  the  nature  of  the  work  being 
done  at  the  time  of  the  injury,  and  tbe  mere 
expectation  that  plaintiff  would  presently  be 
called  upon  to  periorm  a  task  in  interstate  com- 
merce is  not  sufficient  to  bring  the  case  within 
the  act." 

As  a  further  test  he  adds: 

"The  question  remains  whether  he  was  per- 
forming an  act  so  directly  and  immediately  con- 
nected with  his  previous  act  of  pladng  the  in- 
terstate car  in  the  'F.  D.  yard'  as  to  be  a  part 
of  it  or  a  necessary  incident  thereto." 

Tried  by  these  tests  the  plalntifTs  case 
fails.  The  decedent  had  completed  one  run 
the  day  before.  His  next  run  was  to  be 
the  day  after.  In  this  the  case  resembles 
Minneapolis  &  St  Louis  R.  R.  Cb.  v.  Win- 
ters, 242  tJ.  e.  353,  87  Sup.  Ct  170,  61  L.  Ed. 
358.  The  decedent  was  doing  nothing  at 
the  time  of  the  injury  but  going  for  tools 
and  overalls,  which  he  was  under  the  ex- 
pectation he  might  need  the  next  day  upon 
another  interstate  Journey.  But  this  was 
nothing  more  than  a  mere  expectation;  he 
might  have  been  ordered  to  other  work; 
his  act  In  getting  the  tools  and  overalls 
could  not  be  directly  and  immediately  con- 
nected virlth  his  previous  work,  since  he  did 
not  expect  to  find  the  tools  and  overalls  on 
the  "pick-up"  locomotive  he  had  been  on 
the  day  before,  but  on  what  is  called  the 
"pony"  engine,  on  which  he  had  worked 
at  some  previous  time.  Nor  was  his  act  In 
going  for  the  tools  and  overalls  directly  and 
Immediately  connected  with  the  work  on 
which  he  expected  to  be  employed  the  fol- 
lowing day,  since  that  work  was  subject  to 
change,  and  even  If  he  ran  on  the  same  train 
he  did  not  know  what  locomotive  he  would 
have,  since  that  would  only  be  determined 
the  following  morning.  In  fact  the  engine 
which  took  out  the  "pidc-up"  train  had  not 
come  in  at  the  time  of  his  death.  He  there- 
fore conld  not  put  the  tools  and  overalls 
where  they  would  be  needed  when  the  new 
nin  began. 

In  applying  these  tests  to  the  present 
case  It  is  Imirartant  also  to  bear  In  mind 
that  the  acddent  happened  on  Sunday. 
There  is  nothing  to  show  that  decedent  was 
under  any  obligation  or  under  any  orders 
to  work  on  that  day,  or  even  that  the  de- 
fendant knew  that  be  proposed  to  be  at  the 


railroad  yard.  It  was  unlawful  for  him  to 
work  on  Sunday,  unless  In  certain  sipedal 
drcumstances,  which  are  not  Shawn  to  have 
existed  in  this  case.  This  fact  does  not  In- 
deed excuse  the  defendant  from  liability  for 
a  tort,  but  where,  as  In  the  present  case, 
the  defendant  Is  sought  to  be  held  In  an 
action  where  the  ordinary  rules  that  would 
govern  In  case  of  a  tort  have  been  relaxed 
by  statute,  the  plaintifT  must  prove  the  facts 
necessary  to  entitle  her  to  the  benefit  of 
the  statute,  and  of  these  the  Important  one 
is  that  of  employment  at  the  time  of  tbe  In- 
Jury.  Where  the  act  at  the  time  is  prima 
facie  illegal,  employment  cannot  be  pre- 
sumed. 

For  these  reasons  we  think  tbe  decedent 
was  not  engaged  \a  interstate  commerce  at 
the  time  he  was  injured,  and  this  action  can- 
not therefore  be  sustained.  The  Judgment 
must  be  reversed,  and  the  record  remitted 
to  the  end  that  there  may  be  a  new  trlaL 
No  costs  will  be  allowed. 

THE  CHANCELLOR  and  MINTURN  and 
HEPPENHEIMER,  JJ.,  dissenting. 


WHBATON  V.   COLLINS.     (No.   75.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  4,  1918.) 

(Byllabui  hy  the  Court.) 

Tbespass  €=»40(6)  —  Continuing  Tbespass 
—Complaint— JuDGMBNT. 
The  complaint  in  this  case  held  suffident  to 
support  a  daim  of  damans  for  a  continuing 
trespass;  no  objection  having  been  made  on  tbe 
ground  of  dnplidty. 

Appeal  from  Supreme  Court 

Suit  hy  Edgar  T.  Wheaton  against  John 
Collins.  From  a  Judgment  of  the  Supreme 
Court  aOO  Atl.  157),  affirming  a  Judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

Frank  E.  Bradner,  of  Newark,  for  appel- 
lant Arthur  F.  Egner,  of  Newark,  for  ap- 
pellee. 

PARKER,  J.  Tbe  first  point  made  here 
is  the  same  as  that  first  discussed  by  the  Su- 
preme Court  As  to  this  point  It  may  t>e 
worth  while  to  add  that  the  complaint  will 
support  the  Judgment  even  if  the  relation  of 
landlord  and  tenant  did  npt  exist  The  first 
count  alleges  that  defendant  held  possession 
of  the  premises  without  right,  and  that 
plaintiff  demands  the  fair  rental  value  there- 
of as  mesne  profits.  It  is  true  that  the  words 
"use  and  occupation"  occur,  which  may  make  ' 
this  informally  drawn  complaint  faulty  for 
duplicity ;  but  that  objection  was  not  urged, 
and  it  will  stand  as  a  demand  of  damages  for 
continuing  trespass,  which  are  the  fair  ren- 
tal value.    38  Cyc.  112a 

The  case  of  Mason  v.  Haurand,  79  N.  J. 
Law,  375,  75  Atl.  452,  is  not  applicable. 

The  second   point   argued   in   appellant's 
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brief  relates  to  sotaethlng  claimed  to  have 
been  decided  by  tbe  Supreme  Court  In  Us 
opinion,  and  which  we  do  not  find  raised  on 
the  trial  of  the  case  or  in  the  grounds  of  ap- 
peal in  tbe  Supreme  Court.  Of  course  error 
can  be  predicated  only  on  some  ruling  in  the 
trial  court,  and  none  is  mentioned  under  this 
point  of  the  brief. 
The  Judgment  will  be  affirmed. 


SOHERER  V.  POST  OFFICE  BUILDING  ft 
LOAN  ASS'N.    (No.  69.) 

(Ourt  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  1918.) 

(Syllahus  iy  the  Court.) 

1.  Pbincipal  and  Aoent  ©=»105(2)— Solici- 
TOB  OF  Building  and  Loan  Association— 
Special  Agency— Liabilitt  of  Principal 
—"Special  Agent." 

A  solicitor  of  a  building  and  loan  associa- 
tion of  New  Jersey,  being  intrusted  with  a 
check  drawn"  to  the  order  of  the  borrower  to 
exchange  for  a  first  lien  bond  and  mortgage  on 
real  estate,  is  a  special  agent,  under  the  by- 
laws of  the  association  in  this  case.  His  agency 
cannot  be  enlarged  by  receiving  more  money 
from  the  borrower  to  be  disbursed  in  discharg- 
ing obligations  and  liens  of  the  borrower  on  the 
real  estate,  so  as  to  make  tbe  building  and  loan 
association  liable  for  the  misappropriation  of 
such  money  received  from  the  borrower. 

2.  Pbincipal  and  Agbnt  ®=»24,  94^Isstje  ov 
Agenct  —  QoEsnoN  fob  Jubt  —  "Special 
Agent." 

On  an  issue  of  agency,  when  the  facts  are 
not  in  dispute  and  the  inferences  from  them  are 
not  in  doubt,  the  question  is  one  of  law  for  the 
court. 

A  special  agent,  as  distinguished  from  a 
general  agent,  is  one  employed  for  a  particular 
purpose  only. 

Kalisch  and  Williams,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Essex  County. 

Suit  by  Henry  Scherer  against  the  Post 
Office  Building  &  Loan  Association.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed,  and  a  venire  de  novo  awarded. 

Stickel,  Bostwlclc  ft  Naughrlght,  of  New- 
ark, for  appellant  Joseph  Kraemer,  of  New- 
Ark,  for  appellee. 

BLACK,  J.  This  suit  was  instituted  by 
the  plaintiff  to  recover  from  the  defendant 
the  sum  of  $566.  The  case  was  tried  at  the 
Essex  circuit,  resulting  In  a  verdict  for  the 
plaintiff  for  the  full  amount  sued  for,  with 
interest  from  October  25,  1907. 

There  are  a  number  of  grounds  of  appeal, 
all  alleging  trial  errors  by  the  court  below, 
such  as  admitting  and  rejecting  testimony, 
refusal  to  charge  as  requested,  error  in  the 
charge.  But  we  think  this  case  can  be  dis- 
posed of  upon  a  single  point,  viz.:  It  was  er- 
ror for  the  trial  court  to  refuse  tbe  motions 
to  nonsuit  the  plaintiff  and  direct  a  verdict 
in  favor  of  the  defendant  The  fundamental 
and  only  question  involved  In  the  case  Is  the 
application  of  the  law  of  principal  and  agent 


to  the  facts  developed  at  the  trial.  This  In 
turn  may  be  narrowed  to  the  sole  question 
whether  the  solicitor  of  the  defendant  asso- 
ciation was  a  general  or  a  special  and  limit- 
ed agent  to  disburse  the  funds  Intrusted  to 
him. 

The  essential  facts,  in  brief,  on  which 
these  motions  were  based  are:  The  plaintiff 
applied  to  the  defendant  for  a  mortgage  loan 
of  $10,000,  to  be  secured  by  a  first  mortgage 
Hen  on  his  property,  Nos.  118-120  Howard 
street  In  the  city  of  Newark.  This  applica- 
tion was  accepted  by  the  defendant  associa- 
tion, a  corporation  of  New  Jersey  organized 
and  operating  under  the  building  and  loan 
laws  of  this  state.  On  October  7,  1907,  a 
check  was  drawn  to  the  order  of  the  plaintiff 
for  the  sum  loaned,  less  premiums,  dues,  and 
interest  cost  of  stock  certificate,  amounting 
to  the  sum  of  5300.'50.  The  check  was  placed 
in  the  bands  of  Its  soUdtor,  whose  duty  It 
was  to  see  that  the  association  obtained  a 
first  mortgage  lien  in  exchange  for  the  check 
on  the  property  which  had  been  accepted  as 
security  for  the  loan.  This  check  was  subse- 
quently indorsed  by  Scherer,  the  borrower, 
to  the  solicitor  of  the  defendant  association 
for  deposit.  Some  two  or  three  weeks  after 
applying  for  tbe  loan,  the  solicitor  of  the 
association  sent  for  Scherer,  the  borrower, 
and  told  him  he  could  not  go  ahead  with  the 
loan,  as  there  was  not  enough  money  to  pay 
all  the  liens  and  claims  against  the  property 
offered  by  Scherer  as  security  for  the  loan 
from  the  association.  The  solicitor  suggest- 
ed that  Scherer  endeavor  to  settle  with  his 
creditors  on  a  50  per  cent,  cash  and  50  per 
cent  note  basis,  and  stated  that  if  such  a 
settlement  could  be  made,  $566  more  money 
would  be  needed  to  complete  the  loan.  Tbe 
suggested  settlement  was  made,  and  plaintiff 
testified  that  he  gave  the  solicitor  tbe  $566 
for  that  purpose.  This  was  evidently  after 
the  bond  and  mortgage  had  been  signed,  ac- 
knowledged, and  recorded,  as  none  of  the 
disbursing  checks  are  dated  earlier  than  Oc- 
tober 25,  1907.  The  plaintiff  concedes  that 
the  disbursements  were  made ;  that  as  made 
they  were  proper ;  that  the  solicitor  is  justly 
entitled  to  a  credit  of  $9,690.50,  tbe  amount 
of  the  association's  check  on  any  moneys 
received  by  him  for  or  from  the  plalntitT, 
Scherer.  Some  15  months  thereafter,  Scher- 
er applied  to  the  solicitor  for  a  statement 
showing  how  he  had  disbursed  the  loan  mon- 
eys. The  first  statement  showed  an  error  of 
the  payment  of  $566  to  one  Berla.  This  was 
subsequently  corrected  In  a  statement  tn 
writing  dated  November  22,  1909.  The  suit 
was  Instituted  July  19,  1913.  The  solicitor 
died  in  May,  1916,  before  the  trial  of  the 
issues  here  Involved.  Tbe  defendant  associa- 
tion never  received  the  $566  which  Scherer, 
the  plaintiff,  testified  he  gave  the  solicitor, 
or  any  similar  sum,  either  from  the  solicitor 
or  from  the  plaintiff,  Scherer.    On  November 
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22. 1909,  tbe  account  of  the  plaintiff  with  tbe 
defendant  association  was  dosed,  tbe  loan 
paid,  and  the  mortgage  canceled  of  record. 

[1]  From  tbis  statement  of  facts,  wliich  is 
not  controverted,  \ye  tbink  it  is  quite  appar- 
ent and  clearly  establisbed  tbat  tbe  solicitor 
was  not  tbe  agent  of  tbe  defendant  associa- 
tion in  receiving  money  from  Scberer,  tbe 
plaintiff ;  tbe  only  antbority  of  tbe  solicitor 
under  the  by-laws  of  tbe  associaticm  was  to 
examine  the  title  to  Scberer's  property,  and, 
tf  and  when  it  was  unincumt)ered,  to  pay 
over  to  Scberer  the  net  amount  of  tbe  de- 
fendant association's  loan,  in  exchange  for  a 
first  lien  bond  and  mortgage  executed  by 
Scberer  and  bis  wife;  that  it  did  not  permit 
bim  to  accept  additional  money  from  Scberer 
for  removing  liens  against  Scberer's  proper- 
ty, or  for  any  other  purpose. 

It  Is  quite  clear  there  was  no  universal 
agmey  between  the  solicitor  and  tbe  defend- 
ant association,  because  tbe  association 
would  have  no  power  to  create  one.  Tbe 
written  evidence  of  the  solicitor's  agency  Is 
found  In  the  association's  bv-laws.  paragraph 
8,  a,  b,  c  and  d.  which  provide  for  tbe  ap- 
p<rintm^>t  of  a  solicitor.  They  are  In  tbe 
usual  fbrm  of  such  by-laws:  "Tbe  solicitor 
sliaU  examine  all  title  deeds  and  make  the 
necessary  searches  for  ascertaining  tbe  title 
to  all  property  offered  to  tbe  association  as 
mortgage  security,  and  shall  furnish  a  writ- 
ten (q;>inlon  or  report  to  the  board  of  direc- 
tors on  all  real  estate  loans."  Tbe  report 
shall  be  filed  with  the  papers ;  he  shall  pre- 
pare all  legal  papers  and  transact  all  other 
law  business'  of  the  association  whenever 
required,  for  which  he  shall  receive  a  fair 
compensation.  Tbe  question  is  therefore 
narrowed  to  tbe  point  whether  tbe  solicitor 
was  authorized  In  any  way  by  the  defend- 
ant association  to  receive  money  for  it  to 
pay  off  liens  on  Scberer's  property,  which 
tbe  loan  of  the  association  was  insufficient 
to  completely  satisfy,  or  did  tbe  association 
by  its  actions  lead  the  plaintiff,  in  tbe  exer- 
cise of  care  and  prudence,  to  believe  tbat  the 
solicitor  possessed  such  authority. 

[2]  nils  court  has  said  that  when  tbe 
facts  are  not  in  dispute,  and  the  Inferences 
from  them  are  not  in  doubt,  tbe  question  at 
Issue,  that  of  agency,  is  one  of  law  for  tbe 
Court.  Belcher  v.  Manchester,  etc.,  Lioan 
Association,  74  N.  J.  Law,  839,  67  Atl.  399. 

Tbe  plaintiff  was  a  member  of  tbe  asso- 
ciation bound  by  Its  by-laws;  as  such  mem- 
ber, be  made  such  by-laws  a  part  of  bis  loan 
contract,  and  assented  thereto.  When  he 
found  Ills  loan  In  the  hands  of  tbe  associa- 
tion's solicitor  made  out  in  bis  own  name 
and  no  authority  in  tbe  by-laws  to  either 
receive  or  disburse  tbe  Cbeck,  be  was  charg- 
ed with  notice  that  tbe  solicitor  was  a  lim- 
ited or  a  special  aeent  into  whose  powers 
and  limitations  he  must  Inquire,  and  upon 
whose   representations  alone  he  could   not 


rely.  No  principle  of  law  Is  better  settled 
than  that  one  who  claims  throueh  a  special 
agent  takes  tbe  risk  of  his  want  of  power. 
Black  V.  Sbreve,  13  N.  J.  Eq.  462.  If  a  spe- 
cial agent  exceeds  bis  authority,  tbe  prin- 
cipal is  not  l>ound.  Parsons  on  Contracts 
(9th  Ed.),  vol.  1,  p.  42. 

We  think  it  is  clear  that  the  solicitor 
was  a  special  agent  of  tbe  defendant  asso- 
ciation ;  tbat  be  bad  no  authority  from  tbe 
association  to  receive  money  from  Scberer 
to  disburse  for  Scberer's  benefit,  and  so  bind 
the  association.  The  association  is  not  lia- 
ble for  tbe  $566  which  tbe  nlaintiff  testified 
be  paid  the  solicitor.  The  case  must  be  de- 
cided upon  principle,  rather  than  upon  prec- 
edents involving  like  facts.  A  case  8ome> 
what  similar,  at  least  in  principle,  is  Pep- 
per V.  Oalms,  133  Pa,  114,  19  Ati.  336,  7  L. 
R.  A.  750,  19  Am.  St  Rep.  625.  WbUe  the 
courts  have  very  often  defined  and  distin- 
guished general  and  special  agents,  the 
great  trouble  is  that  they  are  totally  unable 
to  define  general  and  special  agents  in  terms 
which  make  the  distinction  anolicable  to 
each  particular  case.  31  Cye.  1338.  A  col- 
lection of  many  cases  will  be  found  illus- 
trating the  distinction  between  a  general 
and  special  agent,  applied  to  an  almost  end- 
less variety  of  circumstances,  in  31  Cyc. 
1340  et  seq.  A  special  agent,  as  distinguish- 
ed from  a  general  agent,  Is  one  employed 
for  a  particular  purpose  only ;  in  this  case, 
the  agency  of  tbe  solicitor  was  limited  by 
the  amount  of  money  Intrusted  to  bim  to 
exchange  for  a  bond  and  mortgage  as  a  first 
lien  on  land;  tbe  agenev  could  not  be  en- 
larged by  receiving  more  monev  from  the 
borrower  so  as  to  bind  the  defendant  asso- 
ciation. 

We  think  It  was  error  for  tbe  trial  court 
to  refuse  to  grant  tbe  defendant's  motions 
to  nonsuit  tbe  plaintiff  and  to  direct  a  ver- 
dict In  favor  of  tbe  defendant.  This  dis- 
poses of  the  case,  and  renders  it  unneces- 
sary to  discuss  the  other  grounds  of  appeaL 

Tbe  judgment  of  tbe  Essex  circuit  court 
Is  therefore  reversed,  and  a  venire  de  novo 
awarded. 

KALISCH  and  WILLIAMS,  JX,  dissent 


STATE  V.   ROMBOLO.     (No.   61.) 

(Coiurt  of  Errors  and  Appeals  of  New  Jersey. 

March  4,  1918.) 

(Byllabui  hy  the  Court.) 

1.  Cbiminal  Law  «=»118e(2)—ApPEAi/— "Suf- 
fer Manifest  Wbong  ob  Injury"— Siat- 

tJTE. 

Upon  the  trial  of  an  indictment,  after  the 
state  bad  rested,  counsel  for  the  defendant  mov- 
ed that  a  mistrial  be  ordered  upon  the  ground 
that  one  of  the  jurors  was  a  juror  upon  a  for- 
mer trial  of  tbe  same  indictment  Held  that, 
by  the  denial  of  this  motion,  the  defendant  did 
not  "suffer  manifest  wrong  or  injury"  within 
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the  meaning  of  the  136th  section  of  the  Criminal 
Procedure  Act  (2  Comp.  St.  1910,  p.  1863). 

2.  Cbiminal  Law   <8=5>1186(2)  —  Afpeal  — 
"Wbonq  ok  Injubt." 

"Wrong  or  injury,"  as  that  expression  is 
used  in  the  136th  section  of  the  Criminal  Pro- 
cedure Act,  means  injury  resulting  from  a 
wrong,  i.  e.,  from  judicial  action  that  either 
violated  legal  principles  or  amounted  to  an 
abuse  of  discretion. 

3.  Cbiminal  Law  <S=»834{2)  —  Trial  —  In- 
stbuctiona^alanguaqe  of  request. 

A  trial  judge  is  not  required  to  charge  re- 
quests of  counsel  in  preference  to  language  of 
his  own  choosing  correctly  covering  lie  same 
points. 

4.  Criminal  Law  «=9800(2)— Jnstbuctions— 
Definitions  ob  Synonyms. 

A  trial  judge  is  not  required  to  give  to  the 
jury  definitions  or  synonyms  of  common  English 
words  when  used  in  a  statute  in  their  ordinary 
sense. 

5.  Cbiminal  Law  €=»814(21)  —  Review— In- 
struction. 

The  correctness  of  an  instruction  to  the 
jury  is  tested  by  its  practical  application  to  the 
case  in  hand,  and  not  by  its  abstract  iner- 
rancy. 

(Additional  SvUabua  5j/  Editorial  Staff.) 

6.  Criminal  Law  <g=>351(2)— Evidence— Con- 
duct AT  Time  of  Abbest. 

In  a  trial  for  homicide  evidence  as  to  de- 
fendant's conduct  when  arrested  was  properly 
admitted ;    its  weight  was  for  the  jury. 

7.  HoMiciDG  €=5308(3)  —  Deobee  —  Instbuc- 
tions. 

The  instmction  that  if  the  killing  occurred 
as  the  wife  of  the  deceased  testified,  it  was 
presumptively  murder  in  the  second  degree,  was 
correct,  where  the  wife  described  an  unpro- 
voked Itilling  by  the  use  of  a  deadly  weapon  at 
close  range. 

Error  to  Court  of  Oyer  and  Terminer,  Mud- 
son  County. 

Michael  Rombolo  was  convicted  of  nrtirder 
in  the  first  degree,  and  he  brings  error.  Af- 
firmed. 

See,  also.  89  N.  J,  Law,  565,  99  Atl.  434. 

Richard  Doherty,  of  Jersey  City,  for  plain- 
tiff In  error.  Robert  S.  Hudspetb,  of  Jersey 
City,  for  the  State. 

GARRISON,  J.  [1,2]  The  plaintiff  In  er- 
ror, having  been  convicted  of  murder  in  the 
first  degree,  brings  up  with  his  writ  of  error 
a  certification  of  the  proceedings  under  the 
statute.  The  first  point  argued  is  that  the 
accused  suffered  manifest  wrong  or  injury 
from  the  denial  of  bis  motion  for  the  with- 
drawal of  a  Juror  made  after  the  close  of  the 
state's  cas& 

The  modon  was  as  follows: 

"Mr.  Doherty:  I  make  a  motion  for  an  or- 
der of  mistrial,  on  the  ground  that  Mr.  Black, 
who  is  a  juror  in  this  trial,  was  also  a  juror 
in  the  previous  trial,  and  of  course  cannot  di- 
vest himself  of  his  recollection  of  the  evidence 
on  the  former  trial.  My  information  is  that  Mr. 
Black,  a  juror  in  this  case  now,  was  sitting  in 
the  former  trial,  and  my  motion  is  that  a  mis- 
trial be  declared  on  the  ground  that  the  juror 
cannot  very  well  act  on  the  same  evidence  dif- 
ferently than  be  did  before." 

The  motion  being  denied,  counsel  said, 
"Will  ycoir  honor  be  Influenced  If  I  tender 


evidence  now  of  the  fact?"  to  which  the 
court  replied,  "No,"  and  sealed  an  exception. 

Treating  the  Inquiry  made  by  counsel  as 
an  offer  of  evidence,  its  denial  by  the  court 
established  the  fact  that  the  Juror  Black  was 
a  Juror  In  the  former  trial  of  the  same  indict- 
ment The  motion  was  therefore.  In  effect,  a 
challenge  for  cause  made  during  the  progress 
of  the  trial.  That  It  Is  not  an  abuse  of  discre- 
tion to  deny  the  right  to  make  such  a  chal- 
lenge at  such  a  time  Is  too  plain  for  discus- 
sion. No  other  circumstances  than  those 
stated  In  the  motion  were  proved  or  offered 
to  be  proved. 

If  other  pertinent  circufflstances  were  that 
the  disqualification  of  the  Juror  was  not 
known  to  counsel  and  could  not  have  been 
discovered  by  aue  diligence,  there  was  no 
proof  of  such  circumstances  or  of  either  of 
them.  Counsel  said  in  making  his  motion, 
"Information  came  to  me  Just  now  that  Mr. 
Black,"  and  at  this  point  he  was  Interrupted, 
and  did  not  finish  the  sentence  or  again  refer 
to  what  he  had  in  mind  to  say  excepting  as 
he  said  It  In  the  language  of  the  motion  that 
has  been  quoted.  Counsel  presumably  had 
had  for  at  least  two  days  the  list  of  Jurors 
that  was  served  on  the  defendant  the  very 
purpose  of  which  Is  to  enable  counsel  to  exer- 
cise the  right  of  challenge  effectively  In  his 
client's  Interest  The  names  of  the  Jurors 
who  sat  on  the  former  trial  were  easily 
accessible  If  counsel  aid  not  already  have 
them  in  the  state  of  the  case  prepared  by  him 
In  State  v.  Rombolo,  88  N.  J.  Law,  665,  99  AtL 
434. 

With  these  preBumpti<Hu  unrebutted  and 
unexplained  the  defendant,  by  the  denial  of 
his  motion,  did  not  "suffer  manifest  wrong  or 
Injury"  within  the  meaning  of  the  statute, 
which,  despite  the  disjunctive,  means  "injury 
resulting  from  a  wrong,"  L  e.,  from  Judicial 
action  that  either  violated  legal  principles  or 
amounted  to  an  abuse  of  discretion.  This 
construction  does  no  violence  to  the  language 
of  the  statute  and  takes  no  liberties  with  the 
words  It  employs,  but  merely  gives  to  them 
their  legal  sense  when  used  in  a  legal  context. 
In  a  legal  sense  "Injury"  connotes  "wrong" 
In  harmony  with  the  legal  conception  that  no 
man  la  Injured  by  the  rightful  appllcatioa 
to  him  or  his  conduct  of  the  law  of  the  land. 
The  statutory  expression  may  be  redundant, 
but  It  Is  not  obscure,  since  any  otuer  mean- 
ing than  the  one  suggested  would  lead  to  the 
absurd  result  that  the  Judgment  in  a  criminal 
case  must  be  reversed  whenever  any  ruling 
upon  evidence  or  matter  of  discretion,  or  any 
statement  In  a  charge  Is  inimical  to  the  de- 
fendant even  if  such  ruling  was  eminently 
right  or  even  If  It  was  Imperatively  required 
by  law. 

There  Is  nothing  In  this  point  that  requires 
the  reversal  of  the  judgment 

[8]  Second.  Testimony  as  to  the  conduct  of 
the  defendant  when  placed  under  arrest  was 
properly  admitted;    Its  probative  force  was 
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perhaps  not  great,  but  It  was  competent  evi- 
dence and  Its  weight  was  for  the  jury. 

[7]  Third.  The  instruction  that,  if  the  kUl- 
Ing  occurred  as  the  wife  of  the  deceased  testi- 
fied. It  was  presumptively  murder  In  the  sec- 
ond degree,  was  a  correct  statement,  since 
the  wife's  testimony  described  an  unprovoked 
killing  by  the  use  of  a  deadly  weapon  at  close 
range. 

[3-S]  The  remaining  points  touching  the 
charge  and  certain  refusals  to  charge,  having 
been  examined  and  found  to  be  without  merit, 
may  be  dismissed  with  the  general  remark 
that  a  trial  Judge  Is  not  required  to  charge 
the  requests  of  counsel  In  preference  to  lan- 
guage of  bis  own  choosing  correctly  covering 
the  same  points,  and  is  not  required  to  give  to 
the  Jury  definitions  or  synonyms  of  common 
English  words  used  in  a  statute  in  their  ordi- 
nary meaning.  A  further  remark  ia  that 
the  correctness  of  an  instruction  to  a  Jury  is 
to  be  tested  by  Its  practical  application  to  the 
facts  of  the  case  in  hand,  and  not  by  its  ab- 
stract inerrancy. 

Finding  no  error  or  legal  injury  that  re- 
quires reversal,  the  judgment  of  the  Hudson 
oyer  is  affirmed. 


DOWNS  V.  NEW  JERSEY  FIDELITY  & 

PLATE  GLASS  INS.  CO.  OF 

NEWARK.     (No.  87.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  1918.) 

fSyttabui  by  the  Cowrt.) 

1.  iNSrBANCE  €=>425— BUBOLABT  Insusance 

— Damages— LiABiLTTT. 

The  plaintiS  was  insured  by  defendant 
against  direct  loss  by  burglary,  tneft,  or  lar- 
ceny of  property  described  in  a  schedule  an- 
nexed to  a  certain  policy  and  insured  there- 
nnder.  A  breaking  and  entering  occurred  while 
the  plaintiff's  house  was  closed  in  the  summer 
time,  and  certain  goods  were  taken  from  their 
depositories  and  out  of  the  packages  containing 
them,  and  distributed  throughout  the  room  where 
they  were  contained;  and  various  garments, 
thus  exposed,  were  eaten  by  moths  aod  dam- 
aged. Ueld,  that  this  damage  was  not  directly, 
but  only  indirectly  and  consequentially,  due  to 
burglary,  theft,  or  larceny,  and  that,  consequent- 
ly, plaintiff  was  not  entitled  to  recover  for  those 
damages  under  the  policy. 

Parker,  Bergen,   Kalisch,  Black,   White  and 
Williams,  JJ.,  dissenting. 

(AddiUonal  SyUalut  ly  Editorial  Staff.) 

2.  CoNTHACTs  ®=>176(3)— Construction  and 
Effect— Question  for  Jury. 

The  construction  and  effect  of  a  written  in- 
strument is  a  matter  of  law  for  the  court;   but 
when  such  construction  depends  upon  extrinsic, 
disputed  facts,  a  jury  question  is  presented. 
3k  Insurance  «=»425— Definition. 

Burglary  is  the  breaking  and  entering  into 
•  mansion  house  in  the  nighttime  with  mtent 
to  commit  a  felony,  including  a  house  which 
owner  has  left  for  short  season  animo  rever- 
tendi,  though  no  one  is  in  it  at  the  time  of  the 
burglary. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Burglary.] 


4.  Insurance  <9=»426— "Theft." 

Theft  is  defined  to  be  a  popular  term  for 
larceny. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Fast  and  Second  Series,  Theft.] 

6.  Insuranck  ^=3425— Definition. 

Larceny  is  the  felonious  taking  and  carrying 
away  of  the  personal  g^ods  of  another  with  the 
intent  to  steal  them. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Larceny.] 

Appeal  from  Supreme  Court. 

Action  by  Fannie  B.  Downs  against  the 
New  Jersey  Fidelity  &  Plate  Glass  Insurance 
Company,  of  Newark,  N.  J.  Judgment  for 
plaintiff,  and  defendant  ai^peals.  Reversed, 
with  a  venire  de  novo. 

Henry  G.  Pilch,  of  Newark,  for  appellant 
McCarter  &  English,  of  Newark,  and  Walter 
L.  Bunnell,  of  New  York  City,  for  appellee. 

WALKER,  Ch.  [1]  This  was  an  action 
upon  a  policy  of  burglary  Insurance,  which, 
by  its  terms,  insured  the  plaintiff  for  direct 
loss  by  burglary,  theft,  or  larceny,  of  any  of 
the  property  of  the  assured,  described  In  a 
certain  schedule,  and  stated  therein  to  be 
Insured  thereunder.  The  articles  described 
in  the  schedule,  among  others,  were  wearing 
apparel,  furs,  rugs,  tapestries,  etc.  A  break- 
ing and  entering  occurred  during  the  sum- 
mer of  1916.  The  plaintiff's  house  was  clos- 
ed during  the  latter  part  of  June,  and  the 
crime  was  discovered  on  August  31st  of  that 
year.  It  bad  evidently  occurred  some  weeks 
before  discovery.  In  addition  to  taking  vari- 
ous articles  of  value,  the  thieves  opened 
certain  bureau  drawers  In  the  house.  In 
which  had  been  put  away,  wrapped  In  news- 
paper and  camphor,  various  articles  of  cloth- 
ing, made  of  woolens,  such  as  skirts,  furs, 
coats,  and  other  garments.  The  contents  of 
the  drawers  were  distributed  throughout  the 
room,  and  on  the  beds.  As  a  result  of  this 
action  by  the  thieves  various  garments  men- 
tioned were  eaten  by  moths  and  damaged. 
The  plaintiff  had  a  verdict,  and  from  the 
judgment  entered  thereon,  the  defendant  ap- 
pealed. 

The  plaintiff,  In  addition  to  proving  loss  of 
stolen  articles,  also  offered  proof  that  moths 
damaged  certain  articles  of  clothing  of  the 
plaintiff.  The  defendant  objected  to  testi- 
mony as  to  the  damage  by  moths ;  the  ground 
of  objection  being  that  the  policy  only  cov- 
ered direct  loss,  and  that  that  by  the  moths 
was  not  direct.  The  trial  judge  admitted  the 
testimony,  and  an  exception  was  taken.  The 
trial  court  also  refused  to  charge  the  jury 
that  the  plaintiff  was  not  entitled  to  recover 
for  damage  done  by  moths,  as  requested  by 
the  defendant,  and  exception  was  taken  to 
such  refusal. 

The  plaintiff-respondent  relies  upon  the 
cases  of  Sommer  Faucet  Co.  v.  Com.  Cas.  Ins. 
Co.,  89  N.  J.  Law,  693,  99  Ati.  342,  and  Hai> 
rl8  V.  Am.  Cas.  Co.,  83  N.  J.  Law,  641,  85  Atl. 
194,  44  L.  R.  A.  (N.  S.)  70,  Ann.  Cas.  1914B, 
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846,  decided  in  this  court;  bat  they  do  not 
apply.  In  Sommer  Faucet  Co.  ▼.  Com.  Cas. 
Ins.  Co.,  the  suit  was  upon  a  policy  insuring 
against  accidents  growing  out  of  usual  and 
neces.sary  repairs  and  alterations,  and  the 
question  was  whether  recovery  could  be  had 
for  injury  received  in  connection  with  the  re- 
construction of  a  platform,  and  that,  in  turn, 
depended  upon  whether  the  reconstruction 
was  a  usual  repair  or  alteration.  There  was 
evidence  from  which  it  could  be  inferred 
that  what  was  done  was  something  more 
than  was  usual  or  necessary,  and  went  be- 
yond. The  Supreme  Court  held  that  whether 
or  not  something  more  than  was  usual  or 
necessary  was  done  depended  upon  extrin- 
sic facts,  as  to  which  there  was  a  dispute, 
which  raised  a  question  for  the  jury  to  de- 
termine. There  the  question  was  whether 
the  work  done  came  within  the  terms  of  the 
contract  or  policy.  Here  the  question  is  not 
whether  moths  destroyed  the  articles  of  ap- 
parel, but  whether  the  contract  of  insurance, 
by  its  terms,  extended  to  that  sort  of  loss. 
By  the  excerpts  from  the  oplnl<«i  in  Harris 
V.  Am.  Cas.  Co.,  in  the  brief  for  respondent, 
it  appears  that  that  case  is  used  to  illustrate 
the  doctrine  that  words  contained  In  a  policy 
of  Insurance  should  be  construed  most 
strongly  against  the  insurer,  where  the  poli- 
cy is  so  framed  as  to  leave  room  for  two 
constructions.  But  in  the  case  at  bar  there 
Is  no  ambiguity  in  the  pertinent  language  of 
the  policy.  The  contract  under  consideration 
insured  the  plaintiff  "for  direct  loss  by  bur- 
glary, theft,  or  larceny."  As  to  whether  the 
indirect  loss  occasioned  by  moths  ruining 
certain  articles  disturbed  by  the  thieves,  but 
not  carried  away  by  them,  and,  therefore, 
not  stolen,  Is  within  the  terms  of  the  policy, 
is  a  question  of  construction,  and  therefore 
one  of  law  for  the  court. 

[J]  The  construction  and  effect  of  a  writ- 
ten instrument  is  a  matter  of  law  to  be  deter- 
mined by  the  court  and  not  by  the  Jury ;  but 
when  such  construction  depends  upon  ex- 
trinsic facts,  as  to  whidi  there  Is  a  dispute, 
a  Jury  question  is  presented.  Sommer  Fau- 
cet Co.  V.  Com.  Cas.  Ins.  Co.,  89  N.  J.  Law, 
603,  «upra,  at  page  695,  99  AtL  342.  See, 
also,  Hope  v.  The  Maccabees,  102  Atl.  689, 
691. 

[3-5]  It  is  to  be  remembered  that  the  in- 
surance was  for  direct  loss  by  burglary, 
theft,  or  larceny.  Burglary  is  the  breaking 
and  entering  into  a  mansion  bouse  in  the 
nighttime  with  intent  to  commit  a  felony.  4 
hi  Com.  224 ;  State  v.  Wilson,  1  N.  J.  Law, 
439,  440, 1  Am.  Dec.  216.  While  the  breaking 
open  of  a  house  wherein  no  man  resides,  and 
which  for  the  time  being  is  not  a  mansion 
house,  is  not  attended  with  the  circumstanc- 
es of  midnight  terror,  nevertheless,  the  house 
wherein  a  man  sometimes  resides  and  which 
the  owner  has  only  left  for  a  short  season 
animo  revertcndl,  is  the  object  of  burglary, 
though  no  one  be  in  it  at  the  time  of  the  act 
committed.    Id.  225.    Theft  is  defined  to  be 


a  popular  term  for  larceny.  Bouv.  Law  Die. 
(Rawle's  Rev.)  vol.  2,  p.  1115.  Larceny  is  the 
felonious  taking  and  carrying  away  of  the 
personal  goods  of  another.  4  BL  Com.  229. 
And  this  animo  furandl,  that  is,  with  intent 
to  steaL  Id.  232.  See,  also,  Gardner  v. 
State,  55  N.  J.  Law,  26,  26  Atl.  30. 

Although  section  131  of  the  Crimes  Act 
(Comp.  Stat.  p.  1787)  denounces  as  a  high 
misdemeanor  the  crime  of  willfully  and  ma- 
liciously breaking  into  and  entering  any 
church,  meeting  house,  dwelling  bouse,  shop, 
etc.,  by  night,  with  intent  to  rob,  steal,  kill, 
etc.,  that  does  not  do  away  with  the  distinct 
tive  offense  of  burglary  at  common  law,  al- 
though it  Includes  It  Connors  v.  State,  45 
N.  J.  Law,  340,  346. 

Now,  if  the  breaking  and  entering  in  this 
case  amounted  to  a  burglary,  the  distributing 
of  the  disturbed  articles  into  places  where 
moths  could  fasten  upon  them  was  not,  in 
and  of  itself,  a  felony  at  common  law,  nor  a 
misdemeanor  under  our  statute.  If  the  en- 
try of  the  thieves  were  made  in  the  night- 
time, and  if  It  were  not  burglary  because  the 
dwelling  was  unoccupied,  or  if  the  entry 
were  made  in  the  daytime,  when  it  would  not 
be  burglary,  still,  the  scattering  of  the  goods 
which  were  not  asported  was  neither  larceny 
nor  theft,  which,  as  we  have  seen,  are  prac- 
tically convertible  terms.  In  no  event  was 
the  displacing  and  disposal  on  the  premises, 
of  certain  goods  which  were  not  stolen,  di- 
rect loss  by  burglary,  theft,  or  larceny,  so  far 
as  damage  by  moths  la  concerned,  although 
such  damage  may  be  directly  traceable  to 
the  exposing  of  the  goods  to  attack  by  moths, 
which  before,  by  reason  of  the  packages  con- 
taining them  and  the  r^ositories  in  whi<di 
they  were  placed,  were  immune  from  those 
insects.  If  it  may  be  said  that  the  damage 
was  due  at  all  to  burglary,  theft,  or  larceny, 
it  was  certainly  Indirect  and  consequential, 
but  not  direct  And  this  because  a.  new  and 
independent  cause  intervened  between  the 
peril  insured  against  and  the  damage. 

The  Supreme  Court  decided  in  Ross  v.  L. 
&  L.  4  G.  Ins.  Co.,  83  N.  J.  Law,  340,  84  Atl. 
1060,  that  under  a  policy  of  fire  in8tt,rance 
which  provided  that  the  insurer  should  not 
be  liable  for  loss  caused  by  an  explosion  un- 
less fire  ensued,  and  then  only  for  the  dam- 
age by  Are,  the  insurer  could  not  be  held  for 
loss  by  explosion,  even  though  due  to  tbe 
Ignition  of  a  match.  In  other  words,  that 
where  a  policy  insured  against  loss  by  fire 
resulting  from  an  explosion,  there  was  no 
liability  for  damage  resulting  from  the  ex- 
plosion, though  caused  by  fire.  The  court,  in 
its  opinion,  speaking  by  Mr.  Justice  Swayze 
(83  N.  J.  Law.  343,  84  Atl.  1050),  said  that  the 
policy  is  one  insuring  against  loss  or  damage 
by  fire,  and  that  the  construction  contended 
for  would  convert  It  into  a  policy  against 
loss  by  explosion,  that  the  fire  did  no  dam- 
age except  by  reason  of  the  explosion,  and 
that  a  loss  of  that  kind  is  one  by  explosion 
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and  not  by  fire,  upon  the  principle  that  It  is 
the  proximate  and  not  the  remote  cause  that 
Is  looked  at. 

Because,  by  the  admission  of  CTldence  and 
the  charge  of  the  trial  judge,  the  plalntlft  in 
the  case  at  bar  was  permitted  to  recover  for 
damages  done  by  moths,  which  damage  may 
have  entered  into  the  verdict  of  the  Jury,  the 
judgment  under  review  must  be  reversed,  to 
the  end  that  a  venire  de  novo  may  Issue. 

PARKER,  BERGEN,  KALISCH,  BLACK, 
and  WIIXIAMS,  JJ.,  dlssendng. 

WHITE,  J.  (dissenting).  In  Davenport  v. 
McClellan,  88  N.  J.  Law,  653,  96  Atl.  921,  and 
to  VaUency  v.  Rlglllo*  102  Atl.  348,  we  held 
that  the  action  of  an  Irresponsible  child,  five 
years  old,  did  not  constitute  an  intervening 
proximate  cause.  I  am  unable  to  give  to  the 
natural  and  universally  expected  action  of 
the  moths  in  the  present  case,  where  furs 
were  exposed  to  their  ravages  in  summer 
time,  any  higher  classification. 

If  a  burglar  broke  into  my  dwelling  bouse  to 
steal  a  valuable  painting  hanging  on  the  wall, 
and  in  order  to  get  something  to  stand  on  so  he 
could  reach  it  pushed  over  to  It  a  cabinet 
from  another  part  of  the  room,  without,  how- 
ever, first  removing  a  handsome  Sevres  vase 
whidi  stood  upon  the  cabinet,  and  which  in 
consequence,  by  virtue  of  the  law  «f  gravity, 
fell  to  the  floor  and  was  broken,  I  do  not 
think  any  one  would  regard  very  seriously  a 
dalm  that  the  destruction  of  the  vase  was 
not  the  direct  result  of  the  burglary  on  the 
ground  that  the  law  of  gravity  was  an  inter- 
vening proximate  cause. 

It  is  because  I  find  It  impossible  to  give 
to  the  one  law  of  nature  a  higher  potency  In 
this  respect  than  to  the  other  that  I  vote  to 
affirm  the  Judgment  of  the  circuit  court. 


COON  V.  KENNEDY.     (No.   104.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  4,  1918.) 

(Syllabua  by  the  Court.) 
Masteb  and  Servant  «=>349  —  Wobkhxn'S 

Compensation  Act  —  Fxdekai.  Judiciai. 

Code— Saving  Clause. 
The  amendment  of  October  6,  1917,  to  the 
Federal  Judicial  Code  (Act  Cong.  March  3, 
1911,  c.  231,  §  24.  cL  3,  and  aection  236,  d.  3, 
36  Stat.  1091,  1160,  as  amended  by  Act.  Cong. 
Oct  6,  1917,  c.  97,  40  Stat  395)  saving  to 
claimants  the  rights  and  remedies  under  the 
Workmen's  Compensation  Acts  of  any  state,  is 
prospective,  and  does  not  validate  a  compensa- 
tion action  begun  in  a  state  court  before  its 
passage  and  which  at  the  time  of  such  passage 
tbe  state  court  had  no  jurisdiction  to  entertain. 

Appeal  from  Supreme  Court. 

Proceedings  by  Rebecca  Coon  for  compen- 
sation under  the  Workmen's  Compensation 
Act,  opposed  by  James  Kennedy.  Judgment 
tor  defendant,  and  petitioner  appeals.  Af- 
firmed. 


James  D.  Carpenter,  Jr.,  of  Jersey  City, 
for  appellant  Isidor  Kallsch,  of  Newark, 
for  appeUea 

PARKER,  J.  We  concur  in  the  result 
reached  by  the  Supreme  Court  that  the  fed- 
eral Jurisdiction  over  the  case  presented  was 
exclusive,  and  for  the  reasons  given  In  the 
opinion  of  that  court. 

It  is  argued  here  that  an  amendment  of 
sections  24  and  256  of  the  federal  Judicial 
Code,  which  amendment  was  approved  Oc- 
tober 6,  1917,  by  the  President  of  the  United 
States  and  became  a  law  upon  such  approval, 
operates  to  save  the  Jurisdiction  of  the  court 
of  common  pleas  to  deal  with  this  case  as  a 
workmen's  compensation  case.  To  this  we 
do  not  agree.  The  fatal  accident  occurred  on 
August  4,  1915.  The  proceeding  In  the  com- 
mon pleas  was  instituted  March  24,  1916,  and 
the  determination  of  that  court  filed  on  June 
17,  1916.  The  certiorari  was  argued  in  the 
Supreme  Court  at  the  February  term,  1917, 
and  decided  In  the  June  term  of  that  year; 
Just  when  does  not  api)ear,  except  that  the 
rule  for  reversal  was  signed  October  20,  1917. 
The  position  of  appellant  necessarily  must  be 
that  the  federal  amendment  which  took  ef- 
fect October  6,  1917,  is  retroactive  to  the  ex- 
tent of  supporting  a  claim  of  workmen's  com- 
pensation based  on  an  accident  which  occur- 
red over  two  years  before  its  enactment  and 
which  claim  our  courts  had  no  Jurisdiction 
to  entertain  up  to  within  a  few  days  before 
the  reversal  on  that  ground  in  our  Supreme 
Court  In  view  of  tbe  accepted  rule  that 
statutes  are  to  be  construed  as  prospective 
In  their  operation  unless  there  Is  a  clearly 
expressed  legislative  Intent  to  tbe  contrary 
(Frellnghuysen  v,  Morristown,  77  N.  J.  Law,' 
493,  72  AtL  2;  In  re  St  Michael's  Church, 
76  N.  J.  Eq.  624-632,  74  Atl.  491),  there 
should  be  some  legislative  declaration  in- 
dicating the  intent  of  Congress  tliat  actions 
previously  begun  In  the  state  courts  without 
Jurisdiction  are  to  acquire  a  status  therein 
if  still  pending.  We  find  no  such  intept  even 
Intimated.  Section  24  of  the  Judicial  Code 
In  its  original  form  began  by  providing  that 
"ttre  district  courts  shall  have  original  juris- 
diction as  follows,"  and  in  clause  3  mentioned 
civil  cases  of  admiralty  and  maritime  juris- 
diction saving  common-law  remedies.  Section 
256  provided  that  the  Jurisdiction  of  the  fed- 
eral courts  shoijld  be  exclusive  of  that  of  the 
state  courts,  inter  alia,  In  cases  of  admiralty 
and  maritime  jurisdiction,  saving  common- 
law  lemedies.  Tbe  amendment  of  October 
6,  1917,  re-enacted  these  clauses,  adding  to 
the  saving  clause  in  each  place  the  words 
"and  [saving]  to  claimants  the  rights  and 
remedies  under  the  workmen's  compensation 
law  of  any  state."  This  Indicates,  at  the 
most,  no  more  than  an  Intent  to  confer  the 
particular  jurisdiction  on  state  courts  to 
entertain  compensation  cases  thereafter  be- 
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gun,  but  It  is  Teiy  far  from  providing  that 
extrajurisdictional  actions  are  to  acquire  a 
status  If  not  theretofore  terminated. 
The  Judgment  will  be  affirmed. 


FEDELE  V.  WEST  JERSEY  &  S.  R.  CO. 
(No.  49.) 

(Court  of  Errors  and  Appeals  of  Nexr  Jersey. 
March  4,  1918.) 

(8vUal«$  bv  tht  Court.) 

Railboads  «=>400(1,  10)— Ihjubt  ok  Prem- 
ises—Question  FOB  JUBY— Implied  Invita- 
tion— CONTBIBUTORZ  NeQLIOEXCE— KeOU- 
OENCK. 

Where  the  plaintiff,  who  was  using  a  path- 
way to  the  railroad  station,  upon  a  dark  morn- 
ing, which  pathway  was  in  general  use  for  the 
f)urpose,  anticipatini;  danger  from  an  approach- 
ng  train,  stepped  aside  upon  an  adjoining  grass- 
plot,  on  which  a  pile  of  iron  plates  had  been 
placed  by  the  defendant,  and,  stumbling  thereon, 
fell  and  was  injured,  held,  that  the  question 
whether  the  plaintiff  occupied  the  pathway  ua- 
der  an  implied  invitation,  and  whether  his  act 
in  stepping  aside  under  the  circumstances  and 
failing  to  observe  the  plates  was  contributory 
negligence,  as  well  as  the  initial  question  wheth- 
er the  act  of  the  defendant  in  placing  the  plates 
so  close  to  the  path  was  negligence,  were  jury 
questions. 

Williams,  Taylor,  and  Gardner,  JJ.,  dissent- 
ing. 

Appeal  from  Supreme  Court. 

Action  by  Ralph  Fedele  against  the  West 
Jersey  &  Seashore  Railroad  Company.  Judg- 
ment for  plalntltr,  and  defendant  appealed. 
Affirmed. 

Wescott  &  Weaver,  of  Camden,  for  plain- 
tifr.  QaskiU  &  Gaskill,  of  Camden,  for  de- 
'  fendant. 


MINTURN,  J.  The  allegation,  predicating 
liability  in  tbe  complaint,  was  that,  while 
the  plalntur,  In  the  darkness  of  early  morn- 
ing, was  proceeding  over  the  property  of  the 
defendant,  which  constituted  a  walk  or  path- 
way to  its  trains,  he  stumbled  and  fell  over 
a  pUe  of  Iron  plates,  negUgently  placed  on 
the  property  by  the  defendant,  from  which 
fall  he  suffered  the  Injuries  for  which  he 
seeks  to  recover  damages.  Tbe  specific 
ground  of  defense  was  contributory  negli- 
gence, and  that  plaintiff  was  a  licensee  and 
a  trespasser  upon  the  property.  The  testi- 
mony developed  tbe  facts  that  the  plaintiff, 
who  resided  at  New  Berlin,  about  5:30  o'clock 
In  tbe  morning  of  January  14,  1916,  walked 
along  a  gravel  pathway,  or  open  ditch,  as  it 
has  been  variously  termed,  which  connected 
tbe  public  road  with  the  railway  station,  and 
which  had  been  generally  in  use  by  the  trav- 
eling public  as  a  mode  of  ingress  and  egress 
to  and  from  trains.  The  road  adjoins  and 
parallehj  the  tracks,  and  about  five  feet  on 
the  other  side  of  the  path  the  railroad  com- 
pany maintained  a  grassplot  somewhat  ele- 


vated above  the  pathway.  About  two  feet 
from  the  edge  of  the  grassplot  the  iron  plates 
were  piled,  and  the  plaintiff,  in  order  to 
avoid  possible  danger  from  the  Incoming 
train,  which  he  purposed  boarding  as  a  pas- 
senger, stepped  upon  tbe  grassplot,  and,  com- 
ing in  contact  with  the  pile  of  iron,  fell  and 
was  injured,  for  which  injuries  a  Jury  at 
the  circuit  found  a  verdict  In  his  favor. 

There  was  no  question  made  as  to  the  use 
which  the  public,  with  the  apparent  recogni- 
tion and  consent  of  the  defendant,  made  of 
the  pathway.  The  Insistence  of  the  defend- 
ant, both  upon  Its  motions  to  nonsuit  and  to 
direct  a  verdict,  was  limited  to  a  denial  of 
the  right  of  plaintiff  to  occupy  the  grassplot, 
and  thereafter  to  vindicate  bis  claim  for  In- 
juries received  thereon,  upon  the  principle  of 
implied  invitation,  which,  doctrine  presents 
the  fundamental  test  applicable  for  a  recov- 
ery in  such  a  situation  under  the  adjudged 
cases.  Furey  v.  N.  T.  C.  &  H.  R.  R.,  67  N. 
J.  Law,  270,  61  Atl.  505 ;  Devoe  v.  N.  Y.,  O. 
&  W.  R.  R.,  63  N.  J.  Law,  276,  43  AtL  809 ; 
Dleckman  v.  D.,  L.  &  W.  R.  R.,  81  N.  J.  Law, 
461,  79  Atl.  310,  34  L.  R.  A.  (N.  S.)  693 ;  Cor- 
son V.  Atlantic  City  R.  R.,  83  N.  J.  Law,  517, 
83  Atl.  885.  In  the  latter  case  the  doctrine 
was  admitted  as  applicable  to  a  situation 
Where  the  plaintiff  ex  necessitate  was  com- 
pelled to  use  a  pathway  owing  to  the  block- 
ing of  the  general  roadway  by  a  train  of 
cars.  The  prior  cases  were  determined  upon 
the  doctrine  that  mere  knowledge  by  the  rail- 
road of  the  existence  of  a  pathway  of  con- 
venience for  general  access  to  and  from  the 
railroad  station,  without  tadt  or  Implied  rec- 
ognition of  the  use,  will  not  impose  liability. 

Tbe  rationale  which  presents  the  differ- 
entiating factor  dispositive  of  the  cases  is 
as  declared  by  Mr.  Justice  Garrison  in  the 
Furey  Case.  "Mere  knowledge  of  a  use,"  it 
Is  there  declared.  Is  not  sufficient.  "To  this 
knowledge  must  be  superadded  recognition  as 
implying  a  co-ordinate  obligation."  But  it  is 
not  perceived  how  the  application  of  this 
general  doctrine  ipso  facto  can  determine  or 
defeat  the  defendant's  liability  In  the  present 
situation.  No  claim  is  made  that  the  grass* 
plot  was  more  than  a  way  of  necessity  pre- 
sented to  the  plaintiff  as  a  means  of  escap- 
ing the  possible  dangers  incident  to  the  ap- 
proaching train.  There  Is  notUng  in  the  case 
to  evince  that  he  occupied  the  grassplot  as  a 
means  of  convenient  approach  to  the  station, 
or  for  any  purpose  other  than  as  a  zone  of 
safety  where,  as  a  reasonably  prudent  man 
exercising  a  commendable  foresight  for  the 
purpose  of  avoiding  fancied  harm,  he  sought 
refuge. 

In  the  Corson  Case  such  a  way  of  neces- 
sity was  recognized  as  affording  a  basis  for 
liability,  doubtless  upon  a  principle  some- 
what akin  to  the  privilege  of  a  rifbt  of  way 
conceded  by  the  common  law  to  the  public 
over  adjoining  land,  where  the  public  road 
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by  tIs  major  or  like  cause  has  been  made 
Impassable.    3  Kent's  Com.  424. 

Tbe  learned  trial  cburt  properly  left  to  the 
]ory  the  determination  of  the  question  wheth- 
er the  pathway  in  question  was  one  used  by 
the  public  with  the  recognition  of  the  de- 
fendant, and  'Wnether  the  plaintiff  was  npon 
it  by  the  defendant's  invitation,  and  also 
whether  the  plaintiff  was  negligent  in  going 
upon  the  grassplot  without  observing  the 
iron  plates  npon  it,  and,  finally,  whether  the 
placing  by  the  defendant  of  the  iron  plates 
so  near  to  the  pathway  was,  under  the  cir- 
cumstances, a  negligent  act.  We  think  these 
instructions  presented  the  law  applicable  to 
the  case.  The  mere  occupation  of  the  grass- 
plot  by  the  plaintiff  pending  the  passing  of 
the  train  cannot  be  declared  negligent  per 
se.  The  term  "negligence"  is  entirely  rela- 
tive in  its  practical  application,  and  is  de- 
pendent upon  the  facts  and  circumstances  of 
the  particular  case,  tested  by  the  standard 
criterion  of  the  conduct  of  the  ordinary  pru- 
dent man  placed  in  a  hazardous  environment. 
Napodensky  v.  W.  J.  &  S.  R.  E.,  86  N.  J. 
Eaw,  336,  88  Atl.  1033. 

We  think,  therefore,  the  motion  to  nonsuit 
and  the  motion  to  direct  a  verdict  were  prop- 
erly refused.  Tbe  exceptions  entered  to  the 
charge  of  tbe  learned  trial  court,  as  well  as 
the  request  to  charge,  were  based  upon  the 
defendant's  conception  of  the  application  of 
the  doctrine  of  implied  invitation,  to  which 
we  have  alluded,  and  which  as  we  have  In- 
timated was  correctly  dealt  with  by  the  trial 
court 

The  judgment  will  be  affirmed,  with  costs. 

WILLIAMS,  TAYLOR,  and  G&BDNBB, 
JJ.,  dissent 


HOFF  V.  PUBLIC  SERVICE  BY.  CO, 

(No.  74.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  4,  1918.) 

(8vnol>v»  hv  the  Court.) 
1.  Gabbiebb  «=»316(1)— Passengers— Pbotec- 

TION. 

Tbe  plaintiff  sued  for  damages  consequent 
npon  an  assault  and  battery,  committed  upon 
her  by  a  passenger  on  defendant's  trolley  car. 
Tbe  testimony,  upon  which  there  was  no  mate- 
rial dispute,  showed  that,  when  she  entered  the 
car  about  11:20  o'clock  at  night,  she  was  ad- 
dressed by  a  passenger,  who  had  been  drinking, 
with  the  remark,  "Ah!  look  who's  here!"  or 
words  equivalent  thereto.  When  she  was  leav- 
ints  tbe  car,  she  left  her  seat  at  the  front  exit, 
when  she  might  have  left  by  the  front  exit,  and 
purposely  passed  the  stranger,  who  again  ad- 
dressed her  with  "Hey,  chiC)ken ;  take  us 
along!"  She  turned  back  and  said:  "You  have 
insulted  me  since  I  got  on  this  car.  If  you  in- 
sult me  again,  I  will  smack  your  face."  He 
rose  and  struck  her  on  the  face  and  breast,  when 
he  was  taken  into  custody  by  two  policemen,  in 
uniform,  who  had  entered  the  car  shortly  after 
her  entrance,  and  were  seated  opposite  to  her. 

After  their  entrance  no  offensive  language  was 
used  on  the  car.    She  made  no  appeal  for  pro- 


tection to  the  officers  or  to  the  conductor,  and 
the  assault  upon  her  at  the  door  was  perpetrated 
in  a  moment,  and  before  the  conductor  or  police 
could  intervene.  Held,  that  there  was  no  tes- 
timony in  the  case  from  which  an  inference 
could  be  drawn  that  the  defendant  had  failed  to 
ose  due  care  for  the  protection  of  the  plaintiff, 
and  that  in  the  absence  of  such  proof  the  de- 
fendant was  entitled  to  a  direction  in  its  favor. 

(Additional  Syllabus  ly  Editorial  Staff.) 

2.  Negligence  @=>2— Bbeach  of  Leoai.  DtttI 
—Liability. 

To  invoke  the  rule  of  liability  for  negligencti 
predicated  upon  the  omission  to  perform,  or  th« 
negligent  performance  of  some  legal  duty,  it 
must  appear  that  such  duty  existed  as  sine  qua 
non  to  defendant's  liability. 

3.  Cabbiers  @=»284(1)— Cabbiaoe  or  Passen- 
Oebs — Protection  . 

A  carrier  must  guard  its  passengers  from  as- 
sault and  insult  from  fellow  passengers  and 
strangers,  if  by  a  high  degree  of  care  an  assault 
or  injury  might  have  been  prevented. 

4.  Negligence   «=>82— Contibutobt  Negli- 
gence—Grounds. 

The  fundamental  reason  for  the  existence 
of  the  doctrine  of  contributory  negligence  in- 
heres in  the  maxim  "volenti  non  fit  injuria," 
whereby  a  recovery  is  denied  to  one  who  in  any 
proximate  degree  consciously  made  himself  the 
instrumentality  of  his  own  injury. 

The  Chancellor  and  Garrison,  Parker,  and 
White,  JJ.,  dissenting. 

Appeal  from  Supreme  Court. 

Action  by  Helen  Hoff  against  tbe  Public 
Service  Bail  way  Company.  From  a  Judgment 
of  the  Supreme  Court  (101  Atl.  404),  affirming 
a  Judgment  for  plaintiff,  defendant  appeals. 
Beversed,  with  a  venire  de  novo. 

Lefferts  S.  Hoffmann  and  George  H.  Blake, 
both  of  Newark,  for  appellant  Alexander 
Simpson,  of  Jersey  City,  for  appellee. 

MINTUBN,  J.  The  complaint  alleges  that, 
while  the  plaintiff  was  a  passenger  upon  de- 
fendant's street  car,  in  Bayonne,  she  was 
assaulted  by  a  passenger  because  of  tbe 
failure  of  the  defendant  to  use  reasonable 
care  to  protect  her,  and  while  she  was  exer- 
cising due  care  upon  her  part.  The  testimot- 
ny  disclosed  that  she  was  a  married  woman ; 
that  she  boarded  a  car  at  11:20  o'clock  at 
night,  upon  which  were  several  men  passen- 
gers and  the  conductor ;  that  one  of  the  men, 
who  was  seated  about  two  feet  away  from 
the  conductor,  remarked  to  her  as  she  passed, 
"Ah!  look  who's  coming!"  or  "Ah!  look  who's 
here!"  This  remark  apparently  disconcerted 
her,  so  that  she  forgot  to  place  her  fare  in 
the  box  at  the  door,  until  she  saw  the  con- 
ductor look  and  smile  at  her,  when  she  arose 
and,  walking  back,  paid  her  fare.  While  do- 
ing so,  she  beard  some  unintelligible  remark 
from  tbe  man  who  addressed  her  upon  her 
entrance.  She  seated  herself  aoout  three  feet 
from  the  front  of  the  car;  the  men  were  near 
the  rear  door.  Shortly  afterwards  two  police- 
men, in  uniform,  entered  tbe  car  and  seated 
themselves  about  opposite  her.  The  exact 
time  of  their  entrance  tlie  plaintiff  was  not 
clear  about  but  she  admitted  It  was  not 
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very  long  after  she  boarded  the  car.  After 
their  entrance  the  plaintiff  heard  no  further 
remarks  from  any  of  the  men.  In  her  own 
language,  prior  to  the  policemen's  entrance 
these  men  "were  saying  to  themselves  and 
hollering  up  to  me."  After  the  entrance  of 
the  policemen  no  further  remarks  were 
passed  by  any  one  until  the  car  reached 
Sixteenth  street,  which  was  the  plaintiff's 
destination. 

In  attempting  to  pass  the  men  on  her  way 
out  by  the  rear  door,  one  of  them,  known 
in  the  testimony  as  Mr.  Whitman,  said  to 
her,  "Hey,  chicken;  take  us  along!"  She 
had  then  passed  the  author  of  this  remark, 
but  upon  hearing  the  utterance  she  turned 
around  and  said  to  him:  "You  have  insulted 
me,  since  I  got  on  this  car.  If  you  Insult  me 
again,  I  will  smack  your  face."  And  he  said, 
"Win  yon?"  and  he  got  up  and  punched  her 
once  on  her  face  and  again  on  her  breast, 
which  blows  eventuated  in  the  damage  which 
presents  the  basis  for  this  suit  The  Jury 
found  in  her  favor,  and  the  Supreme  Court 
affirmed  the  judgment,  from  which  determina- 
tion this  appeal  is  taken. 

[1]  ller  testimony  is  that,  when  Whitman 
struck  her,  every  man  in  the  car  rose  to  her 
assistance,  including  the  policemen,  who  took 
him  into  custody,  and  removed  him  from  the 
car  to  the  police  station.  During  the  entire 
situation  after  the  entrance  of  the  police,  she 
made  no  complaint  or  protest  to  the  conduc- 
tor, and  made  none  to  the  police  oiacers,  and 
they  were  called  upon  to  intervene  only  when 
she  was  about  to  leave  the  car,  and  then  not 
because  she  Invoked  their  aid,  or  protection, 
but  because  a  breach  of  the  peace  had  taken 
place  in  their  presence.  Her  explanation  for 
not  appealing  to  the  conductor  was  that,  if 
she  did  so,  "they  would  have  made  a  row,  and 
then  the  conductor  would  have  a  fight,"  and, 
when  asked  why  she  did  not  appeal  to  the 
police  officers,  said  she  "didn't  want  to  make 
any  trouble." 

When  asked  why  she  did  not  leave  the  car 
by  the  front  door,  near  which  she  sat,  in- 
stead of  walking  down  the  length  of  the  car 
and  passing  the  objectionable  passengers  to 
reach  the  rear  door,  she  said:  "I  couldn't 
help  it  He  said  so  much  to  me  I  had  to  do 
something."  The  two  police  officers  testified 
that,  when  the  blow  was  struck,  the  plaintiff 
stood  with  one  foot  on  the  floor  of  the  rear 
vestibule,  and  the  other  on  the  floor  of  the 
car  proper,  and  the  conductor  stood  on  the 
platform  behind  her ;  that  after  they  entered 
they  heard  no  loud  talk  from  any  one  on  the 
car ;  that  they  had  no  reason  to  anticipate  a 
breach  of  the  peace;  and  that  the  affair, 
in  the  langiinge  of  one  of  tliem,  "happened 
in  a  moment." 

Excepting  the  medical  testimony  this  nar- 
ration of  facts  presented  the  plaintiff's  case. 
The  defendant's  witnesses  presented  no  ma- 
terial variant  facts,  so  that  essentially  the 
plaintiffs  right  of  recovery  was  predicated 


upon  the  accepted  truth  of  her  own  testimony 
and  that  of  her  witnesses.  A  motion  for  non- 
suit and  a  motion  to  direct  a  verdict  for  tlie 
defendant,  upon  the  ground  that  no  negli- 
gence upon  the  part  of  the  defendant  bad 
been  shown,  both  of  which  motions  were  re- 
fused, present  the  basis  of  this  appeal. 

The  rule  is  fundamental  that  the  mere  hap- 
pening of  an  accident  affords  no  legal  ground 
for  a  claim  for  damages,  unless  the  claim  can 
be  predicated  upon  that  class  of  accidents, 
governed  by  the  rule  of  res  ipsa  loquitur, 
which  per  se  raises  a  presumption  of  negli- 
gence. Bahr  v.  Lombard  Ayres  Co.,  53  X.  J. 
Law,  233,  21  AU.  190,  23  Atl.  167. 

[2,3]  To  Invoke  the  rule  of  llablUty  for 
negligence,  which  is  predicated  upon  the 
omission  to  perform,  or  the  performance  neg- 
ligently of  some  legal  duty  by  the  defendant 
it  must  appear  that  the  legal  duty  existed  as 
sine  qua  non  to  the  defendant's  liability. 
Kingsley  v.  D.,  L.  &  W.  R.  R.,  81  K  J.  Law, 
540,  80  Atl.  327,  35  L.  R.  A.  (N.  S.)  338.  Such 
a  duty  cannot  be  presumed,  but  must  be 
proved.  Addison  on  Torts,  36.  In  the  cir- 
cumstances of  the  case  sub  Judice,  this  gen- 
eral duty  of  the  defendant  has  been  defined 
by  this  court  to  be  to  guard  Its  passengers 
"from  assaults  and  Insults  from  their  fellow 
passengers  and  strangers,  when  by  a  high 
degree  of  care  the  same  might  have  been  pre- 
vented." Exton  V.  C.  R.  R,,  62  N.  J.  Law,  14, 
42  Atl.  486,  56  L.  R.  A.  508,  amrmed  in  63 
N.  J.  Law,  356,  46  Atl.  1099,  56  L.  R.  A.  508. 
The  duty  thus  generically  formulated  Is  more 
specifically  stated  in  the  case  cited  as  a 
duty — 

"to  provide  reasonable  precautions  to  protect 
the  pasRensers  from  assault  from  any  quarter, 
at  which  they  might  be  reasonably  expected  to 
occur,  under  the  circumstances  of  the  case  and 
the  condition  of  the  parties." 

Manifestly  the  ratio  decidendi  underlying 
the  rule  thus  declared  Is  reasonable  expecta- 
tion of  likelihood  of  harm.  For  obviously, 
were  the  rule  otherwise,  the  doctrine  of  rea- 
sonable care  in  such  an  exigency  would  be 
transmuted  into  individual  insurance  of  the 
passenger's  safety  from  injury  against  all 
hazards  and  in  anticipation  of  all  possible 
dangers.  Where,  as  in  the  case  at  bar,  no 
diversity  of  fact  exists  regarding  the  salient 
features  of  the  situation,  liability  must  be 
predicated,  If  at  all,  in  the  application  of 
the  rule,  upon  a  basis  consonant  with  reason 
and  abstract  Justice,  and  the 'practical  pos- 
sibilities inherent  in  the  situation.  "Cessante 
ratione  legis,  cessat  ipsa  lex."  In  the  situa- 
tion presented,  the  plaintiff  found  herself,  not 
in  an  isolated  position,  or  in  a  dangerous  en- 
vironment, to  escape  from  which  she  had  to 
look  to  the  conductor  as  her  only  protector 
and  safeguard.  Seated  opposite  to  her  were 
two  police  officers,  in  uniform,  and  in  this 
fortuitous  environment  it  must  have  been  ap- 
parent to  her,  that  she  possessed  every  rea- 
sonable assurance  for  her  safety  and  protec- 
tion.   From  the  time  the  officers  entered  the 
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car  until  she  was  In  the  act  of  leaving  it,  the 
situation  was  quiescent,  and  nothing  took 
rlace  to  indicate  to  any  one  that  the  plaintiff 
was  in  danger. 

It  may  be  assumed,  therefore,  that  the 
plaintiff  herself  could  not  have  anticipated 
wliat  subsequently  happened,  or  as  a  careful 
and  prudent  woman  she  would  have  made 
her  exit  from  the  front  of  the  car,  In  order 
to  avoid  possible  danger;  and  it  is  within 
the  range  of  probabilities  to  assume  that,  if 
she  had  foreseen  the  occurrence,  an  imme- 
diate api)eal  would  have  been  made  by  her  to 
those  in  authority  On  the  car  for  protection. 
Such  an  appeal,  if  unheeded  by  the  conductor 
would  undubltably  place  the  defendant  com- 
pany in  the  category  of  a  tort-feasor;  but 
none  was  made,  and  the  inference  is  that 
danger  was  neither  imminent  nor  anticipated 
by  her.  If  this  be  the  logical  and  reasonable 
deduction  from  the  situation,  it  is  difficult  to 
perceive  upon  what  theory  of  prescience  or 
foresight  the  defendant  can  be  chargeable 
with  the  performance  of  a  duty,  based  upon 
the  exercise  of  foresight  and  care,  which  du- 
ty the  facts  and  circumstances  could  not  call 
into  being,  or  cause  to  be-  Invoked,  for  the 
purpose  of  obviating  an  existing  danger. 

'The  absence  of  any  appearance  of  danger 
to  the  plaintiff,  and  to  the  officers,  must  be 
conceded  to  have  been  equally  obvious  to  the 
ronductor.  It  Is  also  a  conspicuous  fact  that 
if  the  plaintiff  had  sought  exit  by  the  front 
door,  which  was  near  and  convenient  to  her, 
the  danger  complained  of  wonld  have  been 
obviated ;  and  while  no  positive  duty  was  in- 
cumbent upon  her  in  that  regard,  so  far  as 
the  case  shows,  we  cannot  be  unmindful  of 
the  fact  that  the  possible  danger  Inherent 
in  the  situation  existed  at  the  rear  exit,  and 
that  the  plaintiff  was  conscious  of  that  fact 
So  far  conscious  of  it  was  she,  and  so  deter- 
mined to  meet  it,  that  she  testified  as  her 
excuse  for  this  choice  of  exit:  "He  said  so 
much  to  me,  I  had  to  do  something."  In  such 
a  situation  the  Inquiry  results,  and  its 
answer  presents  the  gravamen  of  the  case, 
and  the  rational  solution  of  the  inquiry: 
What  under  such  circumstances  could  the 
conductor  have  done,  not  only  to  anticipate 
or  foresee  the  conduct  of  the  man  who  insult- 
ed her,  but  also  to  anticipate  her  own  con- 
duct, wbidi  in  a  measure  at  least  provoked 
the  assault  which  caused  her  injury?  The 
legal  obligation  to  exercise  due  care  in  any 
case  involves  a  reasonable  answer  to  such  an 
inquiry,  and  the  present  case  offers  no  solu- 
tion wbicb  could  in  practical  execution  have 
anticipated  the  inquiry  and  prevented  it 

[4]  The  application  of  the  doctrine  of  con- 
tributory negligence  is  not  without  Its  prac- 
tical importance,  in  snch  a  situation ;  for 
the  fundamental  reason  for  the  existence  of 
the  rule  Inheres  in  the  maxim,  "volenti  non 
flt  injnrla,"  and  denies  a  recovery  to  one 
who  In  any  proximate  degree  has  conscious- 
ly made  himself  the  instrumentality  of  his 


own  injury.  Holt  v.  Wilkes,  3  B.  &  A.  30i. 
The  application  of  the  rule  in  the  case  sub 
judlce  must  obviously  militate  against  the 
plaintiff's  right  of  recovery;  for  manifest- 
ly, bad  she  continued  upon  her  course  and 
alighted  from  the  car,  instead  of  returning 
to  threaten  her  insulter  with  physical  vio- 
lence, the  sequel  consequent  upon  her  act 
would  not  have  occurred.  That  she  invited 
trouble  of  some  character  is  obvious  from 
her  state  of  mind,  indicated  by  her  testi- 
mony, to  which  reference  has  been  made. 
The  rationale  of  the  instructions  imparted 
to  the  Jury  by  the  learned  trial  court,  as 
well  as  that  contained  in  the  opinion  of  the 
Supreme  Court,  is  based  upon  the  assump- 
tion that,  because  her  insulter  was  drunk, 
some  Indefinable  duty  of  protection  was  cast 
upon  the  conductor.  We  find  iio  warrant  in 
the  case  for  the  assumption  that  the  man 
was  drunk;  but,  if  he  was,  that  fact  was 
as  obvious  to  the  plaintiff  as  it  was  to  the 
conductor,  and  It  therefore  required  from 
her  the  exercise  of  at  least  some  degree 
of  prudence  and  foresight,  looking  to  her 
safe  exit  from  the  car.  That  he  was  not 
boisterously  intoxicated,  or  drunk  to  such  a 
degree  of  offenslveness,  as  to  make  a  nui- 
sance of  himself  to  his  fellow  passengers,  is 
evidenced  by  the  testimony  of  the  police 
officers;  and  such  in  effect  we  have  decided 
must  be  his  physical  and  mental  condition 
before  the  defendant  would  be  warranted  in 
ejecting  him.  Parks  v.  D.,  L.  &  W.  R.  R., 
85  N.  J.  Law,  577,  89  Atl.  983,  affirmed  in 
this  court  in  86  N.  J.  Law,  696,  92  Atl.  1087. 

The  contrary  situation  is  manifest  from 
the  testimony,  which  evidences,  without  con- 
tradiction, that  from  the  time  when  the 
policemen  entered  the  car  until  the  time 
plaintiff  attempted  to  leave  it  nothing  of  an 
objectionable  nature  occurred  to  attract  their 
attention;  and  with  the  presence  of  the  of- 
ficers confronting  the  insulter,  it  la  not  too 
much  to  assume  that  if  the  plaintiff  had 
proceeded  to  alight  instead  of  returning  to 
threaten  the  man,  his  offensive  remark 
would  have  spent  itself  in  harmless  vacuity. 
Equally  patent  is  it  that  any  mediation  or 
interference  by  the  conductor  at  that  time, 
based  upon  a  recognition  of  the  duty  of 
foresight,  and  due  care,  must  have  proved 
Ineffectual  to  prevent  the  occurrence  of  the 
assault  upon  the  plaintiff,  for  in  the  lan- 
guage of  her  witness,  it  was  perpetrated  in 
a  moment.  In  such  circumstances,  indicat- 
ing no  failure  of  performance  of  any  ob- 
vious or  definable  duty,  by  the  defendant. 
Its  act  of  tort-feasance  must  be  proved,  and 
cannot  be  assumed,  or  left  to  conjecture  by 
a  Jury,  upon  a  hypothesis  of  duty,  which 
has  nothing  to  support  it  but  the  mere 
happening  of  the  Injury. 

The  judgment  of  the  Supreme  Court  will 
be  therefore  reversed,  to  the  end  that  a 
venire  de  novo  may  issue. 

The  CHANCRLIX)R  and  GARRISON, 
PARKER,  and  WHITE,  JJ.,  dissent 
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GRABERT  v.  CENTRAL  R.  CO.  OP  NEW 
JERSEY.  (No.  9.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  1918.) 

fSvUahus  hy  the  Court.) 

Railroads  <S=»22i^— Action  fob  Pebsodtai. 
Injubt— Limitations— Insolvency. 
Under  section  58  of  the  Railroad  Act  of 
1903  (3  Comp.  St.  1910,  p.  4246),  amended  by 
Act  March  27,  1912  (P.  U  p.  265),  all  actions 
accruing  from  injuries  to  persons  caused  by 
the  wrongful  act,  neglect,  or  default  of  any  rail- 
road company  owning  or  operating  any  railroad 
within  this  state,  shall  be  commenced  and  sued 
within  two  years  next  after  the  cause  of  action 
accrued  and  not  after;  and  the  infancy  of  the 
person  injured  will  not  exempt  him  from  the 
operation  of  this  statutory  rule. 

Appeal  from  Circuit  Court,  Hudson  County. 

Suit  by  Edward  Grabert  against  the  Cen- 
tral Railroad  Company  of  New  Jersey.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
AfDrmed. 

Aaron  A,  Melnlker,  of  Jersey  City,  for  ap- 
pellant Charles  E.  Miller  and  George 
Holmes,  both  of  Jersey  City,  for  appellee. 

PARKER,  J.  The  suit  was  based  on  al- 
leged negligence  of  the  defendant,  which 
set  up  in  the  answer  facts  which  brought  the 
case  within  the  purview  of  section  58  of  the 
Railroad  Act,  partly  quoted  in  the  headnote 
above,  and  alleged  tiiat  the  suit  had  not  been 
begun  within  the  period  of  two  years  next 
after  the  cause  of  action  accrued.  To  this  the 
plaintiff  replied  that  he  did  not  attain  full 
age  until  May  22, 1914,  which  was  within  two 
years  next  preceding  the  commencement  of  the 
suit.  Defendant  moved  for  and  obtained  a 
judgment  on  the  pleadings,  from  which  plain- 
tiff has  appealed. 

The  argument  is  that  in  the  case  of  an  in- 
fant the  two-year  period  does  not  begin  to 
run  until  he  has  attained  his  majority,  first, 
because  he  cannot  sue  until  that  time,  and  so 
the  cause  of  action  is  not  complete;  sec- 
ondly, because  section  58  should  be  read  in 
connection  with  the  Limitations  Act,  which 
excepts  periods  of  legal  disability  from  the 
period  of  limitation ;  thirdly,  because  section 
58  is  inoperative  because  not  expressed  in  the 
title  of  the  "act  concerning  railroads"  of 
which  it  is  a  part,  or  germane  to  the  general 
object  of  that  act.  The  first  point  has  been 
disposed  of  in  the  very  recent  opinion  of 
this  court  in  Gillette  v.  D.,  L.  &  W.  R.  R.  Co., 
102  Atl.  673,  at  the  June  term,  1917,  which 
was  a  suit  under  the  federal  act.  As  to  the 
second  point,  it  is  sufficient  to  say  that  there 
is  a  manifest  inconsistency  between  a  general 
statute  of  limitations  saving  the  period  of  in- 
fancy and  a  special  statute  of  limitation  ig- 
noring that  period,  as  in  section  68  of  the 
Railroad  Act,  which  act  expressly  repeals  In- 
consistent acts.  We  think  it  plain  that  the 
leglrtatlve  intent  was  to  make  suits  against 


railroads  for  personal  injuries  an  exception 
to  the  general  acts  of  limitation,  and  to  re- 
quire such  suits  to  be  brought  promptly 
and  without  reference  to  the  so-called  "dis- 
ability" of  the  plaintiff,  provided  he  was  le- 
gally capable  of  instituting  a  suit 

The  constitutional  objection  does  not  seem 
to  have  been  urged  in  the  court  below,  and  is 
plainly  untenable  in  view  of  such  decisions  as 
Qulgley  V.  L.  V.  R.  R.  Co.,  80  N.  J.  Law,  488, 
70  AU.  458,  and  Sawter  \.  Shoenthal,  83  N.  J. 
Law,  499,  83  Atl.  1004.  Wte  think  it  has  never 
been  suggested  that  the  limitation  of  suits 
against  railroads  for  injuries  by  fire  was  in- 
valid because  the  Intent  so  to  limit  them 
should  have  been  expressed  in  the  title  of  the 
Railroad  Act ;  or,  on  the  other  hand,  that  the 
statutory  presumption  of  negligence  arising 
from  the  communication  of  Are  was  germane 
only  to  an  act  whose  title  indicated  an  intent 
to  legislate  about  matters  of  evidence. 

The  precise  question  here  presented  was 
fully  discussed  by  Judge  Adams,  formerly  a 
member  of  this  court.  In  Pike  v.  D.,  L.  &  W. 
R.  R.  Co.,  31  N.  J.  Law  J.  81,  and  decided 
against  the  plaintiff. 

The  judgment  will  be  affirmed. 


OUSBLADEN  et  al.  v.  STEELMAN  et  aL 

(No.  83.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  4,  1918.) 

(Bpnabu*  bv  the  Court.) 

1.  Wills  «=»548  —  Constbuction  —  Tbust 
Fund— "SuBvivoB." 

A  testator  created  a  trust  fund  for  the  ben> 
efit  of  bis  wife  and  three  diildren,  and  direct- 
ed that  on  the  death  of  his  wife  the  share  (of 
income)  paid  to  her  be  equally  divided  among 
his  children  or  the  survivor  or  survivors  of 
them  during  their  lifetime.  Held,  following  the 
settled  rule,  that  survivor  means  survivor  at  the 
death  of  the  life  tenant  and  that  taking  the 
whole  will  into  consideration,  the  word  is  plain- 
ly-used in  no  other  sense.  Stout  v.  CooKi  79 
N.  J.  Eq.  673,  81  Atl.  821,  foUowed. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Survivor.] 

2.  Wills  @=>585(^— Beneficiabies— Remaiit- 

DEBMEN. 

By  a  codicil  to  his  will  a  testator  revoked 
a  bequest  to  a  son  and  directed  that  the  ^hare 
of  his  estate  given  and  devised  in  trust  to  his 
said  son  should  be  held  in  trust  for  the  eon's 
children.  Held,  that  the  bequest  to  the  children 
includes  the  share  held  for  the  widow,  which 
after  her  death  was  to  be  divided  among  and 
paid  to  the  testator's  children  or  the  survivor  or 
survivors  of  them  during  their  lifetime. 

Appeal  from  Court  of  Chancery. 

Suit  for  the  construction  of  the  will  of 
Derestus  B.  Steelman,  deceased,  between 
Albert  D.  Cuskaden  and  others,  trustees, 
and  Millard  F.  Steelman  and  others.  E^m 
a  decree  of  the  Court  of  Chancery  (W2  Atl. 
261)  construing  the  will,  Millard  F.  Steelman 
and  others  appeal.  Affirmed  in  part,  and 
reversed  In  part. 

See,  also,  99  AtL  612. 
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The  bill  is  for  the  construction  of  the 
will  and  codicil  of  Derestus  B.  Steelman. 
The  essential  parts  are  as  follows: 

'•Second.  It  is  my  will  and  I  do  direct  that 
my  beloved  wife,  Marietta  Steelman,  be  permit- 
ted to  occupy  my  home,  known  as  No.  12,  South 
Ohio  avenue,  in  said  Atlantic  City,  during  her 
lifetime,  and  I  hereby  make  a  charge  upon  my 
estate  the  costs  of  the  upkeep,  carrying  charg- 
es, and  all  municipal  assessments  which  may  be 
imposed  upon  my  said  home  during  the  lifetime 
of  my  said  wife. 

"Third.  I  give  and  devise  unto  Albert  D. 
Cuskaden  and  Albert  J.  Feyl  all  my  property 
real,  personal  and  mixed,  subject  to  item  2  here- 
of, in  trust  as  follows: 

"A.  To  manage,  sell,  invest  and  reinvest  the 
game,  and  to  pay  the  rents,  issues  and  profit.« 
thereof  to  my  said  beloved  wife,  Marietta  Steel- 
man, and  my  children,  John  D.  Steelman,  Annie 
M.  Cuskaden  and  Millare  F.  Steelman,  during 
their  respective  lifetimes,  share  and  share  alike, 
hereby  directing  my  trustees  and  executors  to 
pay  to  each,  his  or  her  respective  share  month- 
ly, beginning  six  months  after  my  decease. 

"B.  Upon  the  death  of  my  said  wife  I  direct 
that  the  share  theretofore  paid  to  her  shall  be 
equally  divided  among  and  paid  to  my  said  chil- 
dren, or  the  survivor  or  survivors  of  them  dur- 
ing their  lifetime. 

"C.  Upon  the  death  of  anjr  or  either  of  my 
said  children,  leaving  issue  him  or  her  surviv- 
ing, then  and  in  such  event  I  direct  that  such 
share  of  my  estate  upon  which  he  or  she  shall 
have  been  receiving  the  rents,  issues  and  prof- 
its, shall  become  the  absolute  property  of  the 
issue  of  such  deceased  child;  should  either  of 
my  said  children  die  without  issue,  him  or  her 
larriTing,  then  and  in  such  event  I  direct  my 
esecutOTS  and  trustees  to  pay  the  share  thereto- 
fore paid  to  said  deceased  child  to  the  survivor 
or  sorrivors  of  my  said  children,  share  and 
share  alike  during  the  life  or  lives  of  said  sur- 
vivor or  survivors. 

"D.  Should  any  or  either  of  my  said  children 
die  without  issue  leaving  him  or  her  surviving  a 
wife  or  husband  then  and  in  such  event  I  di- 
rect that  one-half  of  such  share  of  my  estate 
cpon  which  he  or  she  shall  have  been  receiving 
the  rents,  issues  and  profits,  shall  become  the 
absolnte  property  of  such  wife  or  husband,  and 
that  the  rents,  issues  and  profits  arising  from 
the  other  one-half  of  said  share  theretofore  ^aid 
to  said  deceased  child  be  paid  to  the  survivor 
or  survivors  of  my  said  children,  share  and 
share  alike,  during  the  life  of  said  survivor  or 
survivors. 

"First.  I  do  hereby  ratify  and  confirm  my  said 
last  will  and  testament  in  all  respects,  save  so 
far  as  any  part  hereof  shall  be  revoked  or  al- 
tered by  uis  present  codicil,  and  in  particular, 
save  so  far  as  the  same  relates  to  the  giving 
and  devising  of  any  part  or  portion  of  my  es- 
tate in  trust  for  my  son,  John  D.  Steelman, 
during  his  lifetime,  as  to  which  particular  I  do 
hereby  revoke  and  alter  my  said  will  as  follows: 
It  is  my  will  and  I  do  direct  that  the  part  or 
share  of  my  estate  in  and  by  my  said  wiU  given 
and  devised  in  trust  to  my  said  son  John  D. 
Steelman,  shall  be  held  in  trust  for  Edna  Feyl 
and  Marion  Steelman  (children  of  my  said  son, 
John  D.  Steelman),  and  the  rents,  issues  and 
profits  thereof  paid  to  them  during  the  lives  of 
m^  beloved  wife.  Marietta  Steelman,  and  my 
children,  Annie  M.  Cuskaden  and  Mildren  F. 
Steelman,  or  the  survivor  of  them,  and  upon 
the  happening  of  the  last-mentioned  event  the 
said  Edna  Feyl  and  Marion  Steelman  shall  be 
entitled  to  receive  the  principal  so  held  in  trust 
for  them,  share  and  share  alike. 

"S«cond.  Should  either  the  said  Edna  Feyl 
or  Marion  Steelman  die  without  issue  before 
receiving  her  share  of  said  principal,  then  and 
in  such  event  the  share  of  said  decedent,  both 
principal  and  interest,  shall  be  paid  to  the  sur- 


vivor in  accordance  with  the  terms  of  my  said 
will  and  of  this  codicil  thereto." 

The  will  Is  dated  May  24,  1912;  the  codi- 
cil, February  18,  1914.  Annie  M.  Cuskaden, 
the  testator's  daughter,  died  March  30, 1916 ; 
the  widow,  December  5,  1916. 

Lewis  Starr,  of  Camden,  for  appellant 
Feyl.  Clarence  U.  Cole  and  Millard  F.  Steel- 
man, both  of  Atlantic  City,  for  appellant 
Millard  F.  Steelman.  George  A.  Bourgeois, 
of  Atlantic  City,  for  respondents  Millard  E. 
and  Fred  S.  Cuskaden. 

SWATZB,  J.  The  questions  now  to  be  de- 
termined relate  to  the  distribution  of  that 
part  of  the  estate  which  was  given  In  trust 
for  the  widow  for  life.  No  question  was 
made  or  argued  as  to  the  devise  and  bequest 
relating  to  the  house  contained  In  the  second 
Item  of  the  will,  and  no  questions  are  raised 
with  reference  thereto. 

[1]  The  first  question  Is  whether  the  In- 
come of  the  trust  fund  bequeathed  In  the 
third  item,  clause  B,  was  payable  after  the 
widow's  death  In  three  shares,  or  whether 
Mrs.  Cuskaden's  children  failed  of  any  right 
thereto  by  reason  of  the  death  of  their  mother 
before  the  widow.  The  words  of  clause  B 
are  plain  enough.  The  testator  directs  that 
the  share  theretofore  paid  to  his  wife  shall 
be  pnid  to  his  children  or  the  survivor  or 
survivors  of  them  during  their  lifetime.  It 
is  settled  that  In  such  a  case  the  word  "sur- 
vivor" means  survivor  at  the  death  of  the  life 
tenant  Stout  v.  Cook,  79  N.  J.  Eq.  573,  81 
Atl.  821,  had  been  decided  only  a  few  months 
before  this  will  was  made.  We  there  said 
that  this  meaning,  which  Is  the  ordinary  and 
natural  one  to  be  given  to  the  words,  must 
prevail  unless  upon  taking  the  whole  will  into 
consideration  the  words  are  plainly  used  In 
some  other  sense.  The  only  question  open  to 
us  now  is  whether  the  words  are  plainly  used 
in  some  other  than  the  natural  and  establish- 
ed sense.  But  for  the  opinion  of  the  learned 
Vice  Chancellor,  we  should  have  thought  this 
question  no  longer  open  since  the  decision 
in  Ashurst  v.  Potter,  53  N.  J.  Eq.  608,  32  Atl. 
698,  and  Potter  v.  Ashurst,  54  N.  J.  Eq.  699, 
37  Atl.  1117,  and  the  decision  above  cited  In 
Stout  V.  Cook.  The  argument  in  those  cases 
for  departing  from  the  natural  and  establish- 
ed sense  of  the  words  was  quite  as  strong 
as  it  is  in  the  present  case,  and  we  should 
content  ourselves  with  deciding  this  case  on 
the  authority  of  those,  were  it  not  for  the  re- 
spect we  entertain  for  the  opinion  of  the  Vice 
Chancellor.  This  has  induced  us  to  examine 
the  will  with  greater  care,  but  without  any 
different  result.  The  only  ground  for  asking 
us  to  attribute  an  unusual  meaning  to  the 
word  "survivor"  is  that  the  obvious  scheme 
of  the  will  is  to  secure  equality,  and  that 
this  cannot  be  done  by  attributing  the  plain 
and  usual  meaning  to  the  words.  The  prem- 
ise Is  not  sound.  It  cannot  be  claimed  that 
the  testator  meant  to  secure  equality  among 
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his  children,  since  It  Is  apparent  iipon  the 
face  of  the  will  Itself  that  the  ordinary  sense 
of  the  words  would  not  lead  to  equality 
among  the  children  in  the  probable  event 
which  has  in  fact  happened — ^the  death  of 
one  child  before  the  mother.  To  say  that  the 
words  must  be  used  in  an  unusual  sense  to 
produce  an  equality  which  does  not  appear 
to  have  been  the  testator's  intent  until  the 
unusual  sense  has  been  adopted,  is  clearly 
to  argue  in  a  vicious  circle.  And  if  we  con- 
sider will  and  codicil  together,  as  we  must,  in 
ascertaining  the  testator's  final  wish,  we  at 
once  And  that  one  son  is  totally  disinherited, 
and  the  rights  of  his  two  children,  the  testa- 
tor's grandchildren,  In  the  fund  created  by 
clause  B  are  subject  to  three  life  estates, 
their  grandmother,  their  uncle  and  their 
aunt,  while  the  rights  of  the  other  grand- 
children, children  of  Mrs.  Cuskaden,  are  sub- 
ject only  to  two  life  estates,  their  grand- 
mother and  their  mother. 

The  respondent  seeks  to  escape  from  his 
difliculty  by  contending  that  what  the  testa- 
tor desired  was  equality  between  the  different 
stocks,  and  that  the  word  "children"  should 
be  read  "stirpes."  The  extraordinary  re- 
sults of  this  prc^)ositlon  aiqiear  if  we,  in 
fact,  make  the  change.  Clause  B  will  then 
direct  that  after  the  widow's  death  the 
share  (income  only)  theretofore  paid  to  her 
"shall  be  equally  divided  among  and  paid  to 
my  said  stirps"  (or  perhaps  we  must  say 
"stirpes")  "or  the  survivor  or  survivors  of 
them  during  their  lifetime"  (1.  e.,  necessarily, 
on  this  construction  the  lifetime  of  the  stirps 
or  stirpes).  The  very  statement  shows  the 
strain,  not  to  say  more,  of  the  construction 
contended  for.  But  the  testator  says  "my 
children."  The  construction  which  would 
substitute  "my  stlrpsC  would  produce  a  re- 
sult which  would  not  corre^wnd  with  the  re- 
spondent's wishes;  and  the  substitution  of 
"my  stirpes"  would  lead  to  a  conflict  between 
the  singular  pronoun  and  the  plural  word; 
no  man  can  sensibly  speak  of  "my  stocks." 
The  "stock"  is  all  his  own. 

But  to  go  further:  The  testator  directs 
that  the.  share  be  paid  "during  their  life- 
time." It  would  be  a  great  strain  to  speak  of 
the  lifetime  of  a  stock ;  if  it  were  permissible, 
It  would  lead  to  the  difficulty  that  there 
would  be  no  bequest  of  the  corpus.  When 
the  stock  died,  the  corpus  would  escheat. 
Moreover,  the  survivor  Is  not  by  the  will  de- 
clared to  be  a  survivor  of  a  stock,  but  "sur- 
vivor or  survivors  of  them."  The  pronoun 
can  only  refer  to  "children"  as  Its  anteced- 
ent 

It  seems  almost  a  travesty  to  make  the 
actual  substitution  of  "stirps"  for  "children." 
We  need  not  dwell  on  it 


We  pass  to  clause  O.  That  clause  directs 
that  upon  the  death  of  a  child  leaving  Issue 
the  share  upon  whidi  the  child  shall  have 
been  receiving  the  renta,  issues,  and  profits 
shall  become  the  absolute  property  of  the 
issue.  No  provision  is  made  for  any  part  of 
the  estate  upon  which  the  child  has  not  been 
receiving  the  rents,  issues,  and  profits.  Such 
portion — ^In  this  case  the  fund  In  controversy 
upon  which  the  vrtdow  received  the  rents, 
issues,  and  profits  until  after  Mrs.  Cuskadcn's 
death — Is  not  provided  for,  and  if  the  re- 
spondent Is  right,  the  testator  died  intestate 
as  to  that.  One  reason  of  the  testator  for 
not  having  a  child  who  died  before  his 
widow  share  in  the  fund  probably  was  that 
when  that  child's  share  became  the  absolute 
property  of  the  issue  it  became  free  from  the 
liability  imposed  by  the  first  item  on  the 
estate  to  meet  the  carrying  charges  of  the 
home.  These  charges  falling  on  the  other 
shares,  the  testator  naturally  thought  those 
shares  ought  to  be- rewarded  by  sharing  In  the 
fund  provided  for  the  viridow. 

If  we  were  at  liberty  to  indulge  in  a  gue^s 
at  the  testator's  intent  as  dlstlnguldied  from 
the  meaning  of  the  words  he  used,  we  think 
a  better  guess  than  the  respondent's  would 
be  that  he  meant  to  take  care  of  his  children 
as  long  as  they  lived  by  providing  a  trust 
fund  for  their  benefit,  which  might  be  in- 
creased In  the  case  of  survivors  on  the  death 
of  the  widow,  whUe  the  portions  of  grand- 
children might  vary,  depending  upon  whether 
their  parents  survived  the  testator;  and 
those  who  failed  to  profit  by  an  Increase  of 
the  fund  on  the  death  of  the  widow  would 
have  the  advantage  of  coming  into  the  abso- 
lute ownership  of  their  share  and  escaping 
the  carrying  charges  of  the  home  at  an  earli- 
er date.  We  .are  clear  that  the  Vice  Chan- 
cellor fell  Into  error  In  this  respect. 

[2]  As  to  the  codicil  we  find  little  difliculty. 
It  plainly  directs  that  the  trust  fund  created 
by  the  will  for  John  X>.  Steelman  be  held 
In  trust  for  his  children,  and  the  rents,  issues, 
and  profits  paid  to  them  during  the  lives  of 
the  testator's  widow,  Mrs.  Cuskaden,  and 
Millard  F.  Steelman.  The  only  question  Is 
whether  this  trust  fund  includes  a  ^are  of 
the  fund  held  for  the  widow.  We  see  no  dif- 
ficulty in  holding  that  the  part  or  share  of 
the  estate  in  and  by  the  will  given  and  devis- 
ed In  trust  to  John  D.  Steelman  includes  a 
share  of  the  fund  in  which  Jils  mother  bad 
a  life  right  and  he  had  a  contingent  remain- 
der. The  Intent  of  the  codicil  was  to  put  his 
daughters  in  his  place  until  the  termination 
of  the  life  estates.  In  this  resi>ect  and  as 
to  counsel  fees  and  costs,  the  decree  should 
be  affirmed.  In  other  respects  It  should  be  re- 
versed. 
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PKXNSYLVANIA  ENGINEERING  WORKS 
et  al.  V.  NEW  CASTLE  STAMPING  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  7, 1918.) 

1.  RECErvEEs  ®=»15S— Conduct  of  Business 
AT  A  Loss— Patmbnt  to  Recbiveb— Pbbson- 

AL   LlABZUTT. 

Where  a  business  is  being  conducted  at  a 
loss,  a  receiver  cannot  take  advantage  of  his 
position  and  pay  himself  in  full  at  the  expense 
nf  other  creditors,  as  his  equity  is  not  superior 
to  others,  but  in  such  case  the  debts  can  only 
be  paid  pro  rata,  and,  if  paid  in  full,  the  receiv- 
er wUl  be  personally  liable. 

2.  Receivebs  «=»155-Cebtificati8— Reckiv- 
eb's  Claim. 

A  receiver  personally^  liable  on  certificates 
and  notes  which  he  had  ^ven  without  authority 
and  the  proceeds  of  which  had  gone  into  the 
business  had  an  equitable  claim  equal  to  that  of 
other  creditors,  but  was  not  entitled  to  priority. 

3.  Recuvebs  ^=»99{1)— Conduct  of  Business 
— authobitt  to  pubchase  supplies. 

An  order  to  a  receiver  to  continue  a  business 
implies  authority  to  purdiase  supplies  necessary 
for  that  purpose. 

4.  Receivebs  €=995— Conduct  of  Business— 
Pebsonal  t.tabtt.ttt — Misconduct  ob  Neg- 
ligence. 

Generally  a  receiver  is  not  personally  liaUe 
for  debts  contracted  by  him  in  the  conduct  of  the 
business,  except  in  case  of  personal  misconduct 
or  negligence. 

5.  Be£eivebs  €=9105— Conduct  of  Business 
at  Loss— Pebsonal  Liabilitt. 

A  receiver  is  not  personally  liable  merely 
because  the  business  may  have  been  temporarily 
conducted  at  a  loss,  especially  where  he  acted 
in  good  faith,  and  the  loss  did  not  result  from 
his  misconduct  or  negligence. 

6.  Receivebs  €=»86— Conduct  of  Business— 
Cabe  Requibed. 

A  receiver  will  be  held  to  a  rigid  accounta- 
bility, but  nothing  more  is  required  of  him  than 
that  he  act  in  good  faith  and  exercise  the  degree 
of  care  and  prudence  of  ordinarily  careful  men 
in  similar  matters. 

7.  Receivebs  <g=»92— Conduct  of  Business- 
Liability  FOB  IiOBS. 

The  receiver  of  a  company  authorized  to  con- 
duct its  business  was  chargeable  with  knowledge 
of  the  actual  condition  of  the  business  as  shown 
by  the  books,  and  should  be  surcharged  with  so 
much  of  the  loss  as  might  have  been  prevented 
by  proper  care  and  attention  to  the  business. 

8.  Receivebs  €=9102— Conduct  of  Business 
— SuBCHABOE — Misconduct. 

Where  there  was  no  proof  or  finding  that 
any  loss  resulted  from  a  receiver's  failure  to  file 
the  monthly  statements  required  by  an  order, 
he  could  not  be  surcharged,  as  to  warrant  a 
surcharge  there  must  be  a  loss  arising  from  mis- 
conduct. 

9.  Receivebs  €=9102— Conduct  of  Business 
—Bad  Faith— Advice  of  Counsel. 

A  receiver  was  relieved  of  any  charge  of 
bad  faith  in  failing  to  file  the  monthly  state- 
ments required  by  an  order  where  he  acted  upon 
the  advice  of  counseL 

10.  Receivebs  €=999(1)  —  Conduct  of  Busi- 
ness —  Obdeb  —  Patmint  of  Cxjbbbht  Ex- 
penses. 

An  order  for  the  operation  of  a  company's 
business  by  a  receiver  under  the  direction  of  the 
court  and  authorizing  him  to  purchase  neces- 
sary supplies  and  material  and  to  issue  certifi- 
cates, authorized  him  to  pay  current  expenses 
Kuch  as  pay  rolls,  etc,  without  requiring  in  each 
inistance  a  special  order  of  court.  I 


11.  Receivers  €=9l  53— Conduct  of  Business 
— Payment  or  Local  Taxes. 

Where  a  receiver  was  authorized  to  conduct 
a  company's  business  local  taxes  paid  by  him 
during  the  receivership  were  properly  allowed 
as  a  special  claim  prior  to  distribution. 

12.  Receivebs  ®=9l54(l,  2),  155— Conduct  of 
Business — Costs. 

Where  a  receiver  was  authorized  to  carry 
on  a  company's  business  the  expense  of  the 
audit,  tho  costs  of  the  receiver's  appeal,  the 
amount  allowed  as  counsel  fees  and  amount  of 
the  receiver's  authorized  certificates  charged  ' 
against  the  fund  should  be  paid  in  full  as  a  part 
of  the  costs  prior  to  distribution,  and  the  fund 
for  payment  of  certificates  could  not  be  turned 
aside  to  pay  the  receiver's  commission  fixed  by 
a  subsequent  order  of  court. 

13.  Receivebs  €=9i99  —  Distbibution  r— Spe- 
cial Claims. 

After  the  payment  of  such  special  claims  the 
balance  of  the  fund  should  be  distributed  to  the 
receiver  to  apply  upon  his  claim  for  compensa- 
tion, and  the  amount  paid  to  a  watchman,  and 
where  the  court's  order  charged  such  claims 
upon  the  property,  any  right  of  the  receiver  to 
look  to  the  plant  for  the  balance  thereof  should 
not  be  prejudiced. 

Appeal  from  Court  of  Common  Pleas, 
Lawrence  County. 

BUI  In  equity  by  the  Pennsylvania  Engi- 
neering Works  and  B.  C.  Patterson  against 
the  New  Castle  Stamping  Company  for  the 
appointment  of  a  receiver.  From  a  decree 
dismissing  exceptions  to  the  auditor's  report, 
George  W.  Johnson,  receiver,  appeals.  Re- 
versed. 

From  the  record  it  appeared  that  the  New 
Castle  Stamping  Company  was  a  Pennsyl- 
vania corporation  chartered  In  1901,  and  en- 
gaged In  the  manufacture  of  enamel  ware  in 
New  Castle,  Pa.  It  became  so  financially  em- 
barrassed that  on  December  7,  1907,  on  the 
petition  of  certain  stockholders  and  creditors, 
George  W.  Johnson  was  apjwlnted  receiver. 
Its  indebtedness  was  about  $400,000,  which 
Included  $150,000  of  first  mortgage  bonds  is- 
sued in  1905.  During  the  six  years  of  Its 
operation,  prior  to  the  appointment  of  the 
receiver,  the  corporation  had  lost  on  an  aver- 
age about  $60,000  a  year.  The  order  appoint- 
ing the  receiver  directed  the  completion  of 
unfinished  work.  At  that  time  the  assets, 
aside  from  the  real  estate,  were  inventoried 
at  $42,531.02.  The  plant  employed  about  200 
men,  and  It  was  desired  by  the  iwrties  In  In- 
terest that  It  be  kept  a  going  concern.  On 
December  20,  1907,  on  the  receiver's  petition, 
the  court  below  entered  a  decree: 

"That  It  is  for  the  best  interest  and  advantage 
of  the  creditors  and  stockholders  of  the  New 
Castle  Stamping  Company  that  the  snid  com- 
pany's plant  be  operated  by  George  W.  John- 
son, receiver,  under  the  direction  of  the  court 
and  to  enable  him  to  operate  the  same  that  he 
purchase  such  supplies  and  materials  as  are 
necessary,  and  to  that  end  the  court  do  adjiidsje 
and  decree  that  the  said  receiver  be  and  he 
hereby  is  authorized,  empowered,  and  directed  to 
issue  receiver's  certificates  to  an  amount  not 
exoeeding  -TSO.OOO.  •  •  •  Said  certificates 
shall  be  a  lien  prior  to  all  other  liens,  except 
to  the  lien  of  the  first  mortgage  now  upon  the 
properties  of  said  New  Oastle  Staminng  Com- 
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pany,  which  lien  shall  not  be  prejudiced  here- 
by, upon  all  the  goods,  propertisB,  assets,  lands, 
and  tenements  of  New  Castle  Stamping  Com- 
pany, and  shall  be  paid  first  before  any  other 
claim  against  the  New  Castle  Stamping  Com- 
pany, out  of  the  moneys  realized  from  the  sale 
of  the  goods,  chattels,  land,  and  tenements  of  the 
said  New  Castle  Stamping  Company,  which  said 
goods  and  chattels,  lands  and  tenements,  subject 
to  the  lien  of  the  said  first  mortgage,  are  hereby 
placed  and  directed  to  be  held  by  the  receiver 
as  security  for  the  payment  of  the  certificatee 
^  of  indebtedness  issued  in  pursuance  of  this  de- 
cree. 

"The  court  further  adjudge  and  decree  that 
it  is  for  the  best  interest  of  the  said  company 
that  the  plant  be  continued  as  a  going  concern, 
and  to  that  end  the  receiver  is  authorized,  em- 
powered, and  directed  to  purchase,  from  time 
to  time,  such  materials  and  supplies  as  are  nec- 
essary for  the  operation  of  said  plant  and  to 
complete  the  manufacture  of  the  goods  now  on 
band  and  to  continue  the  operation  of  the  plant 
until  further  order  of  the  court,  and  to  place  the 
goods  so  manufactured  on  the  market,  keeping 
an  account  of  all  moneys  by  him  received,  and 
keeping  the  same  deposited  to  bis  account  as 
receiver,  using  the  same  from  time  to  time  only 
under  the  authority  of  the  court 

"It  is  further  ordered  that  the  said  receiver  on 
or  before  the  second  Monday  of  each  month 
during  the  receivership,  and  until  further  order 
of  the  court,  shall  file  in  this  case  a  written 
statement  under  oath  showing  the  amount  of 
purchases  made  by  him,  the  amount  of  moneys 
expended  by  him,  the  amount  of  goods  sold,  and 
the  amount  of  moneys  by  him  so  received." 

Tbe  receiver  Issued  certificates  for  the  $30,- 
000,  and  also  issued  additional  certificates 
ainouuting  to  $5,iKX)  without  authority;  the 
proceeds  of  all  of  which  were  used  In  the 
business.  He  expended  over  $9,000  In  neces- 
sary repairs  and  Improvements,  paid  bills, 
current  when  he  took  the  plant,  and  con- 
tinued Its  operation.  The  receiver  kept  full 
and  accurate  accounts,  but  not  so  as  to  show 
at  a  glance  the  status  of  the  business;  there 
being  no  separate  record  of  trial  balances  or 
of  profit  and  loss.  He  failed  to  file  the 
monthly  statements  as  required  by  the  order 
of  court,  being  advised  by  his  counsel  that 
only  an  annual  statement  was  necessary.  In 
February,  1909,  be  filed  a  statement  of  the 
business  up  to  December  31,  190S.  For  that 
period  the  books  showed  a  gain  of  $8,496.18, 
and  for  the  year  1909  a  loss  of  $1,012.65.  The 
year  1910  proved  disastrous  to  the  enter- 
prise. As  early  as  February  of  that  year  the 
receipts  of  the  plant  were  not  sufficient  to 
defray  Its  expenses,  and  the  receiver  began 
borrowing  money  on  hia  own  notes  to  enable 
him  to  keep  the  plant  going.  This  he  con- 
tinued from  month  to  month  until  he  had  »o 
borrowed  and  expended  $16,000;  and  the  ac- 
counts of  the  receiver  showed  a  loss  for  each 
month  of  that  year,  except  Fobrviary  and 
March.  The  entire  business  of  the  receiver 
to  May  31,  1910,  showed  a  net  gain  of  $1,- 
588.27;  but  the  succeeding  inontlis  proved 
more  unfavorable  until  the  plant  was  practi- 
cally closed  on  October  15,  1910.  George  L. 
Piitterson,  of  New  Castle,  was  a  large  stock- 
holder of  the  corporation  and  pre.sldent  there- 
of during  Its  entire  existence  and  took  a 


great  Interest  In  Its  affairs.  It  was  at  bis 
Instance  that  Johnson  accepted  the  receiver- 
ship; and  thereafter  they  frequently  con- 
ferred together  with  reference  thereto.  Dur- 
ing the  summer  of  1910  the  receiver  was  In 
ill  health  and  sought  to  be  relieved  of  the  re- 
ceivership: and  on  that  subject  had  repeated 
Interviews  and  soma  correspondence  with 
Patterson,  who  tried  to  find  some  suitable 
person  who  would  relieve  Johnson,  and  gave 
the  latter  assurance  that  he  would  be  re- 
lieved on  the  return  of  the  Judge,  who  was 
ten^wrarily  absent  from  the  district.  Patter- 
son and  other  stockholders  and  creditors 
earnestly  urged  that  In  the  meantime  the  re- 
ceiver should  keep  the  plant  a  going  concern, 
which  was  done  until  October  15th,  but  no 
other  receiver  was  appointed.  Prior  to  clos- 
ing the  plant,  and  largely  during  the  year 
1910,  the  receiver  became  Indebted  to  various 
parties  for  material  and  supplies  furnished 
the  plant  amounting  In  all  to  $30,440,  whidi 
indebtadness  has  never  been  paid. 

During  the  receivership  the  plant  did  busi- 
ness with  other  concerns  In  which  the  receiv- 
er was  more  or  less  interested,  but  those 
transactions  appear  to  have  been  fair  and 
without  prejudice  to  the  New  Castle  Stamp- 
ing Company.  After  the  plant  closed  It  did 
some  work  on  brass  shells  for  another  com- 
pany, but  the  receiver  was  paid  therefor,  and, 
as  it  was  necessary  to  keep  the  plant  open  in 
winding  up  its  other  business,  this  does  not 
seem  to  have  been  prejudicial  to  the  receiv- 
er's trust.  After  the  plant  was  closed,  the 
receiver  made  disposition  of  the  personal  es- 
tate from  time  to  time  at  private  sale,  and 
collected  the  accounts,  and  later  by  order  of 
court  made  public  sale  of  the  plant  for  a 
nominal  sum,  subject  to  the  mortgage.  In 
winding  up  the  business  after  the  plant  was 
closed,  there  was  apparently  a  loss  of  $40, 
041.18;  some  of  which  the  auditor  found 
might  have  been  avoided  had  the  receiver 
sought  an  order  of  court  and  made  prompt 
sale  of  the  remaining  assets.  The  evidence 
Indicated  that  a  considerable  loss  would  be 
the  natural  result  of  closing  the  plant  and 
disposing  of  its  property. 

During  the  summer  and  fall  of  1910,  while 
the  plant  was  losing  money,  and  when  it  was 
doubtful  whether  the  assets  were  sufficient  to 
pay  the  expenses  of  the  receivership  and  the 
debts  incurred  by  the  receiver,  he  used  the 
receipts  of  the  business  to  pay  in  full  the 
certificates  he  had  issued  without  authority, 
and  also  to  repay  the  amounts  he  had  bor- 
rowed and  put  in  the  business  earlier  in  the 
year,  and  left  unpaid  the  claims  of  other 
creditors  as  above  mentioned  and  also  six 
thousand  dollars  due  the  National  Bank  of 
Lawrence  County  on  certificates  properly  is- 
sued by  him.  The  receiver  testified  that  he 
did  not  know  until  January,  1911,  that  the 
assets  were  not  sufficient  to  pay  all  of  the 
debts  and  expenses  of  the  receivership.  In 
1913  the  court  which  appointed  the  receiver. 
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after  an  exhaustive  Investigation,  not  only 
found  that  he  acted  In  good  faith,  but  that  he 
was  diligent  In  the  care  and  preservation  of 
the  proiierty,  and  fixed  his  compensation  at 
$15,000,  and  decreed  the  same  to  be  a  first 
Hen  upon  the  plant.  The  receiver  filed  his 
final  account  in  1913  sho-wlng  receipts  and 
disbursements  of  approximately  $600,000  and 
a  balance  due  him  of  $16,420.16.  To  this  ac- 
count numerous  exceptions  were  filed  by 
creditors  and  other  Interested  parties. 
Charles  R.  Davis,  Esq.,  was  duly  appointed 
auditor  to  pass  on  the  exceptions,  and,  dfter 
taking  testimony  and  full  consideration,  filed 
an  elaborate  report  covering  177  pages.  This 
appeal  was  taken  by  the  receiver  from  the 
decree  of  the  conrt  dismissing  exceptions 
filed  to  and  confirming  that  report. 

The  opinion  of  the  Supreme  Court  further 
states  the  facts. 

The  court  dismissed  the  exceptions. 
George  W.  Johnson,  receiver,  appealed. 

.irgued  before  BROWN,  C.  J.,  and  MES- 
TREZAT,  STEWART,  FRAZER,  and  WALL- 
IXG,  JJ. 

Robert  K.  Aiken  and  James  A.  Gardner, 
both  of  New  Castle,  for  appellant  Wylle  Mc- 
Caslln,  Leonard  M.  Uber,  James  A.  Chambers, 
W.  D.  Wallace,  Homer  C.  Drake,  and  Martin 
*  Martin,  all  of  New  Castle,  E.  M.  Under- 
wood, of  Norfolk,  Va..  and  H.  K.  Gregory,  of 
Kew  Castle,  for  appellees. 

WALLING,  J.  [1]  The  auditor  surcharged 
the  receiver,  inter  alia,  with  the  amount  paid 
by  tiini  on  the  unauthorized  certificates,  and 
also  with  the  amouint  expended  by  him  in  re- 
paymuit  of  the  money  borrowed  in  1910, 
those  items  making  a  surcharge  of  $22,287.16, 
including  Interest  paid,  and  as  to  that  amount 
allowed  the  receiver  to  pro  rate  with  his  gen- 
eral creditors.  As  to  this  we  fully  agree  with 
the  auditra:;  for,  where  the  business  is  being 
conducted  at  a  loss,  a  receiver  cannot  take 
advantage  of  his  position  and  pay  himself  in 
fall  at  the  expense  of  other  creditors,  as  his 
equity  la  not  superior  to  theirs.  In  such  case 
the  debts  can  only  be  paid  pro  rata,  and.  If 
paid  In  full,  the  receiver  will  be  personally 
liable:  4  Cook  on  Corporations,  g  878;  Gut- 
teison  &  Gould  V.  Lebanon  Iron  &  Steel  Co., 
(C.  C.)  151  Fed.  72;  Alderson  on  Receivers,  § 
239. 

[2]  Tbe  recover  was  personally  liable  on 
the  certificates  and  notes  which  he  had  given 
without  authority;  and  as  the  proceeds 
thereof  went  into  the  business,  he  had  an 
equitable  daim  equal  to  that  of  other  credi- 
tors, but  Is  not  entitled  to  priority.  Union 
Trust  Co.  y.  Illinois  Midland  Ry.  Co.,  117  U. 
S.  434,  6  Sup.  Ct  809,  29  L.  Ed.  903 ;  Nesaler 
V.  Industrial  Land  Development  Co.,  65  N.  J. 
Eq.  491,  56  Atl.  711;  Peoria  Steam  Marble 
Works  V.  Hickey,  110  Iowa,  276, 81  N.  W.  473, 
80  Am.  St.  Rep.  29C.  And  see  Gluck  &  Becker 
on  Receivers,  |  96;  also  Pangburn  v.  Ameri- 


can Vault,  Safe  &  Lock  Co.  (No.  1),  205  Pa 
83,  64  Atl.  504. 

[3,  4]  The  auditor  also  made  the  further 
surcharge:  "To  amount  of  loss  in  operatins; 
plant,  $53,651.60."  This  amount  is  less  than 
the  actual  loss  sustained  after  February  1, 
1910,  in  the  conduct  of  the  business  and  tbe 
winding  up  thereof,  and  is  fixed  at  that  sum 
seemingly  to  create  a  fund  sufficient  to  meet 
the  deficiency  and  enable  the  receiver  to  pay 
all  the  outstanding  debts  and  expenses  of  the 
receivership.  In  effect,  it  makes  him  person- 
ally liable  for  such  debts  and  exi)enses.  In 
our  opinion  the  facts  found  by  the  auditor 
do  not  Justify  such  conclusion. 

The  order  to  continue  the  business  implied 
the  authority  to  purchase  supplies  necessary 
for  that  purpose:  Alderson  on  Receivers,  | 
245.  As  a  general  rule  a  receiver  Is  not  per- 
sonally liable  for  debts  contracted  by  him  In 
the  conduct  of  tlie  business,  except  in  case  of 
pers(Mial  misconduct  or  negligence.  8  Co<* 
on  Corporations,  §  878 ;  High  on  Receivers,  § 
272;  34  Cyc.  294 ;  23  Am.  &  Eng.  Ene.  of  Law 
(2d  Ed.)  1096. 

True,  he  conducted  the  business  several 
mouths  at  a  loss,  but  he  had  had  good  months 
and  bad  months  previously,  and  It  probably 
could  not  be  determined  at  the  end  of  one  or 
two  unfavorable  months  that  the  business 
would  prove  disastrous.  The  owners  of  the 
plant  had  operated  it  for  six  years  at  a  loss, 
and  were  not  discouraged,  and  at  this  time 
were  strenuously  urging  the  receiver  to  keep 
It  a  going  concern.  He  was  then  doing  an 
average  amount  of  business,  even  in  unfavor- 
able times;  and,  while  it  may  have  been  un- 
wise to  keep  the  plant  going  so  long,  yet  un- 
der all  the  circumstances  we  cannot  say  that 
the  receiver  thereby  made  himself  personally 
liable  for  all  the  unpaid  debts  of  the  receiver- 
ship, most  of  which  were  contracted  in  the 
year  1910.  There  Is  no  other  ground  on 
which  to  base  such  a  liability. 

15-7]  A  receiver  is  not  personally  liable 
merely  because  the  business  may  have  been 
conducted  temporarily  at  a  loss,  especially 
where  he  acted  in  good  faith,  and  the  loss  did 
not  result  from  his  misconduct  or  negligence. 
See  McDowell's  Apical,  4  Penny.  SM.  While 
the  receiver  •will  be  held  to  a  rigid  accounta- 
bility, nothing  more  is  required  of  him  than 
that  he  act  in  good  faith,  and  exercise  the  dis- 
cretion and  prudence  of  ordinarily  careful 
men  in  pursuits  of  similar  character.  34  Cyc. 
253.  The  auditor  fails  to  find  how  much  ear- 
lier or  when  the  plant  should  have  iHjen  clos- 
ed, and  we  are  unable  to  do  so  from  the  evi- 
dence. To  say  arbitrarily  that  the  plant  must 
L'lose  because  its  operation  for  one  or  two 
months  indicates  a  loss  might  stop  the  busi- 
ness before  it  got  fairly  started,  or  at  any 
period  of  depression.  We  agree  with  the  au- 
ditor that  the  receiver  was  chargeable  with 
knowledge  of  tbe  actual  condition  of  the  busi- 
ness as  shown  by  the  books,  and  also  that  he 
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should  be  surcharged  with  so  much  of  the 
loss  as  might  have  been  prerented  by  proper 
care  and  attention  to  the  business,  but  there 
Is  no  finding  as  to  how  much  of  the  loss,  if 
any,  could  have  been  so  prevented,  and  noth- 
ing to  Indicate  want  of  proper  care  and  at- 
tention, except  that  the  business  was  for  a 
time  conducted  at  a  loss. 

On  the  question  of  dosing  out  the  business, 
the  auditor  finds  that  "some  of  the  expense 
thus  incurred  might  have  t>een  eliminated  by 
winding  up  the  business  at  once  instead  of 
continuing  for  so  long  a  period,"  but  makes 
no  finding  as  to  the  amount  of  loss  thereby 
sustained,  and  there  is  no  sufficient  evidence 
upon  which  such  finding  could  be  made,  and 
hence  no  basis  for  a  surcharge. 

[8-12]  Neither  is  there  proof  or  finding  that 
any  loss  resulted  from  the  receiver's  failure 
to  file  the  monthly  statements  as  required  by 
the  order  of  December  20,  1907.  To  warrant 
a  snrcliarge  there  must  be  loss  resulting  from 
misconduct.  He  is  relieved  of  any  charge  of 
bad  faith  In  that  matter  by  the  advice  of  his 
counsel.  Taking  as  a  whole  the  order  of  the 
court  made  December  20,  1907,  we  believe  it 
authorized  the  receiver  to  pay  current  ex- 
I)enses,  such  as  pay  rolls,  etc.,  without  requir- 
ing In  each  instance  a  special  order  of  court 
It  Is,  of  course,  a  hardship  for  those  who 
furnished  supplies  to  the  receiver  in  good 
faith  to  lose  their  claims;  but  it  is  also  a 
hardship  for  the  receiver,  who  in  any  event 
will  sustain  a  considerable  financial  loss  in 
addition  to  his  time  and  effort,  to  pay  such 
claims  out  of  bis  own  pocket  The  auditor's 
fee  was  approved  by  the  court  below,  and  we 
see  no  reason  to  change  it.  By  striking  out 
the  surcharge  for  loss  in  operating  the  plant 
the  fund  for  distribution  will  not  be  sufficient 
to  pay  in  full  all  the  claims  allowed  by  the 
auditor  as  preferred.  His  allowance  cff  the 
local  taxes  levied  during  the  receivership  as 
such  is  supported  by  Gehr  v.  Iron  Co.,  174 
Pa.  430,  34  Att.  638.  The  expense  of  the  au- 
dit, costs  of  this  appeal,  and  also  amount 
allowed  as  counsel  fees  should  be  paid  In  full 
as  part  of  the  costs.  As  the  order  of  court 
expressly  charges  the  funds  In  the  receiver's 
hands  with  payment  of  the  authorized  certi- 
ficates, the  claim  of  the  National  Bank  of 
Lawrence  County  thereon  should  be  paid  In 
full  out  of  this  fund ;  and  It  cannot  be  turned 
aside  to  pay  receiver's  commissions  fixed 
by  a  subsequent  order  of  court  See  Moore 
V.  Lincoln  Park,  etc.,  Co.,  196  Pa.  519,  46  Atl. 
857,  and  this  is  especially  true  because  the 
receiver  disbursed  the  funds  in  such  manner 
as  to  render  himself  personally  liable  for  the 
payment  of  the  bank's  claim,  and  cannot 
share  in  this  fund  until  that  is  paid.  See 
GlUespie  v.  Blair  Glass  Co.,  189  Pa.  50,  41 
Atl.  1112.  No  objection  seems  to  be  here 
made  to  the  preference  given  the  claims  of 
Chas.  H.  Johnson  and  H.  W.  McAteer  for  bal- 
ance of  salaries. 


[13]  After  payment  of  the  special  claims 
above  mentioned,  the  balance  of  the  fund,  iu 
our  opinion,  should  be  distributed  to  the  re- 
ceiver to  apply  upon  his  claim  for  compensa- 
tion and  amount  paid  watchman,  as  the 
court's  order  charges  such  claims  upon  the 
property,  any  right  the  receiver  may  have 
to  look  t6  the  plant  for  the  balance  thereof 
should  not  be  prejudiced.  "We  have  referred 
only  to  such  of  the  numerous  questions  pre- 
sented by  the  record  as  seem  here  Important, 
and  deem  it  unnecessary  to  separately  con- 
sider the  assignments  of  error. 

The  decree  of  the  court  below  confirming 
the  auditor's  report.  Is  reversed,  the  sur- 
charge of  the  receiver,  "To  amount  of  loss  in 
operating  plant  $53,651.50,"  is  set  aside,  and 
the  record  is  remitted  that  redistributioa 
may  be  made  tn  accordance  with  tliis  opin- 
ion, without  prejudice  to  any  right  the  re- 
ceiver may  have  against  the  plant  for  the  bal- 
ance of  his  claim  under  the  order  of  court 
making  it  a  charge  thereon ;  the  costs  of  this 
appeal  to  be  paid  out  of  the  fund  for  distribu- 
tion. 


PUHLMAN  et  al.  v.  EXCELSIOR  EXPRESS 
&  STANDARD  CAB  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  7, 1918.) 

1.  Master  and  Sebvant  fl=»301(4)— Lehdinq 
OF  Sebvant— Relation. 

Where  one  person  lends  bis  servant  to  an- 
other for  a  particular  employment  the  servant 
for  anything  done  in  that  particular  employ- 
ment must  be  dealt  with  as  a  servant  of  the 
one  to  whom  he  is  lent,  although  be  remains  the 
general  servant  of  the  uersoa  who  lent  him; 
the  test  being  whether  in  the  particular  service 
he  continues  liable  to  the  direction  of  his  mas- 
ter or  comes  under  control  of  the  party  to  whom 
he  is  lent  or  hired. 

2.  Masteb  and  Sebvant  <8=s>300— Injubt  to 
Sebvant— Masteb'b  Liabilitt. 

There  can  be  no  recovery  against  one  charg- 
ed with  negligence  upon  the  principle  of  re- 
spondeat superior  unless  it  affinuatirely  appears 
that  the  relation  of  master  and  servant  exists, 
and  that  the  servant  was  within  the  scope  of 
his  employment. 

3.  Master  and  Sebvant  «=»301(4)— Iitjcbues 
TO  TniBD  Pebson— Relation. 

Where  an  express  company  each  day  hired 
its  horse,  wagon,  and  driver  to  an  electric  ■'K>m- 
pany  to  take  its  men  and  material  and  to  go 
wherever  he  was  directed  by  the  electric  com- 
pany's foreman,  and  to  assist  with  the  team  in 
pulling  down  and  putting  up  poles,  though  It 
was  not  affirmatively  shown  that  it  was  his 
duty  to  hand  out  tools  to  the  workmen,  and  the 
driver,  on  request  of  a  servant  of  the  electric 
company  to  hand  him  a  chisel,  threw  it  iu  such 
a  way  as  to  strike  him  on  the  knee  and  injure 
him,  the  injured  servant  could  not  recover  of 
the  express  company,  as  the  driver  was  in  the 
electric  company's  special  employment  at  the 
time. 

Appeal  from  Court  of  Comm<xi  Pleas,  Alle- 
gheny County. 

Trespass  for  personal  Injury  by  Edmund  E. 
Puhlman,  a  minor,  by  his  next  friend  and  fa- 
ther, Carl  H.  Puhlman,  and  by  Carl  H.  Puhl- 


fcraFor  otber  cases  see  same  tonic  and  KB7-NUMBER  In  all  Key-Numbered  SlKesU  and  Indexes 
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man  In  his  own  right,  against  the  Excelsior 
Express  &  Standard  Cab  Company.  From  a 
Judgment  refusing  to  take  off  a  compulsory 
nonsuit,  plaintiffs  appeal.    Affirmed. 

Argued  before  MESTREZAT,  POTTER, 
STEWART,  MOSCHZISKBR,  and  WAT/- 
LING,  JJ. 

Rody  P.  Marshall  and  Oliver  K.  Eaton, 
both  of  Pittsburgh,  for  appellants.  A.  M. 
Thompson,  of  Pittsburgh,  for  appellee. 

POTTER,  J.  Edmund  E.  Puhlman,  an 
employe  of  the  Duquesne  Light  Company, 
was  Injured  through  the  negligence  of  one 
Joseph  Elkman.  Contending  that  the  latter 
was  at  the  time  of  the  accident  employed  by 
the  ExcelMor  Express  ft  Standard  Cab  Com- 
pany, and  was  acting  within  the  scope  of  his 
employment,  the  plaintiff  brought  this  suit 
against  the  eab  company  to  recover  from  It 
damages  for  the  Injury  which  he  sustained. 
The  facts  were  not  In  dispute,  and,  as  stated 
by  the  court  bdow,  were  as  follows : 

'"The  Duquesne  Light  Company  hired  from 
the  defendant  the  services  of  a  horse,  wagon, 
and  driver  to  assist  in  its  erection  of  poles  and 
wires.  The  method  of  procedure  was  for  the 
defendant  to  send  each  morning  to  the  place  of 
business  of  the  Duquesne  Light  Company  a 
man  and  wagon,  which  was  to  remain  In  their 
service  during  the  day.  The  employes  of  tlie 
Duquesne  Light  Company  rode  in  the  wagon, 
and  the  material  to  be  used  in  putting  up  wires 
and  poles  was  carried  in  the  wagon  to  wherever 
the  Duquesne  Light  Company  bad  occasion  to 
worli,  and  there  the  driver  of  the  wagon  did 
whatever  he  was  directed  to  do  in  the  use  of 
the  horse,  unhitching  it  from  the  wagon  so  as 
to  help  arrange  the  poles,  and  going  from  place 
to  place  with  the  wagon  as  directed  by  the  fore- 
man of  the  Duquesne  Light  Company.  The 
plaintiff  having  occasion  to  get  a  chisel,  which 
had  been  brought  out  in  the  wagon,  went  to  the 
wagon  on  which  the  driver  was,  and  asked  for 
the  chisel.  The  driver  thereupon  picked  it  up 
and  threw  it  to  the  plaintiff  in  such  a  manner 
that  it  etruck  him  on  the  knee  and  caused  a  se- 
vere injury." 

(11  At  the  trial  a  compulsory  nonsuit  was 
entered,  upon  the  ground  that  the  evidence 
showed  that,  when  the  accident  occurred, 
Elkman  was,  for  the  time  being,  in  the  em- 
ploy of  the  Duquesne  Light  Company,  and 
not  in  that  of  defendant.  From  the  refusal 
to  take  off  the  nonsuit  plaintiff  has  appealed. 
"While  Elkman  was  In  the  general  service  of 
the  express  and  cab  company,  yet,  in  the 
opinion  of  the  trial  Judge,  it  clearly  appear- 
ed from  the  evidence  that  he  was  at  the  time 
in  the  particular  service  of  the  light  compa- 
ny, and  was  under  its  direction  and  control. 
The  trial  Judge  therefore  followed  the  gener- 
al rule  of  law  stated  in  26  Cyc.  L.  ft  Pr. 
12S5.  as  follows: 

"Where  one  person  lends  his  servant  to  anoth- 
er for  a  particular  employment,  the  servant,  for 
anything  done  in  that  particular  employment, 
must  be  dealt  with  as  a  servant  of  the  man  to 
whom  he  is  lent,  although  he  remains  the  gen- 
eral servant  of  the  person  who  lent  him.  »  •  * 
The  teat  is  whether,  in  the  particular  service 
which  he  is  engaged  to  perform,  he  continues 
liable  to  the  direction  and  control  of  his  master, 
or  becomes  subject  to  that  of  the  party  to  whom 
be  is  lent  or  hired." 


The  same  rule  is  formulated  in  the  opinion 
in  Standard  Oil  Co.  v.  Anderson,  212  U.  S. 
215,  220,  29  Sup.  Ct  252,  253  (53  L.  Ed.  480), 
as  follows: 

"One  may  be  In  the  general  service  of  an- 
other, and  neverthpless,  with  respect  to  particu- 
lar work,  may  be  transferred,  with  his  own  con- 
sent or  acquiescence,  to  the  service  of  a  third 
person,  so  that  he  becomes  the  servant  of  that 
person  with  all  the  legal  consequences  of  the 
new  relation." 

[2]  In  the  present  case,  if  plaintiff  is  to  re- 
cover damages,  it  Is  incumbent  upon  him  to 
show  by  affirmative  proof  that  the  person 
whose  negligence  caused  the  injury  was  the 
servant  of  defendant,  and  that  the  injury 
was  inflicted  while  he  was  acting  within  the 
scope  of  his  employment  as  such  servant. 
Thus  in  Pattou  v.  McDonald,  204  Pa.  617, 
523,  54  Atl.  356,  358,  we  said  : 

"There  can  be  no  recovery  against  one  charg- 
ed with  negligence  upon  the  principle  of  re- 
spondeat superior,  unless  it  be  made  to  appear 
that  the  relation  of  master  and  servant  in  fact 
existed,  whereby  the  negligent  act  of  the  serv- 
ant was  legally  imputable  to  the  master." 

And  in  7  Labatt  on  Master  &  Servant  (1913) 
S  2518.  stating  the  principle,  it  Is  said: 

"The  rule  respondeat  superior  operates  only 
in  respect  of  cases  in  which  it  is  established  by 
affirmative  testimony  that  at  the  time  when  the 
given  tort  was  committed  the  relationship  of 
master  and  servant,  or  of  principal  and  agent, 
existed  between  the  party  whom  It  is  sought  to 
affect  with  liabilitv  and  the  actual  tor,t-feasor. 
Accordingly  a  plaintiff  whose  claim  Is  founded 
upon  the  rule  cannot  succeed  if  the  evidence 
is  insufficient  to  nrove  that  the  tort-feasor  was 
a  servant  of  the  defendant,  or  requires  the  in- 
ference that,  •  •  »  though  regularly  in  the 
employ  of  the  defendant,  he  was  temporarily  un- 
der the  control  of  anoliier  person  on  the  occa- 
sion when  the  injury  complained  of  was  in- 
flicted." 

[3]  In  the  case  at  bar,  plaintiff  depended 
for  proof  of  the  duties  which  Elkman  had 
been  employed  to  perform  entirely  on  testi- 
mony as  to  what  he  actually  did,  with  the 
exception  of  defendant's  admission  that  be 
was  in  charge  of  the  horse  and  wagon  when 
the  accident  occurred.  The  evidence  showed 
that  Elkman  did  three  things:  (1)  He  drove 
the  team  wherever  he  was  directed  to  go  by 
the  foreman  of  the  Duquesne  Light  Compa- 
ny ;  (2)  he  assisted  with  the  team  in  pulling 
down  and  putting  up  poles  following  the  di- 
rections of  the  foreman  in  so  doing;  and  (3) 
he  handed  out  the  tools  to  the  workmen,  when 
neither  the  foreman  nor  any  other  of  the  men 
was  on  the  wagon. 

The  operation  in  which  Elkman  was  con- 
cerned was  conducted  solely  by  the  light  com- 
pany, and  he  was  bound  to  obey  the  orders 
of  its  foreman  In  the  work  which  he  did. 
The  defendant  company  gave  up  the  right 
to  control  his  movements  during  the  course 
of  the  particular  work  in  which  he  was  en- 
gaged, and  that  right  of  control  was  In  the 
light  company. 

Counsel  for  appellant  have  cited  a  num- 
ber of  decisions  known  as  the  "carriage  cas- 
es," in  which  vehicles  In  care  of  a  driver 
have  been  loaned  or  let  by  the  owner  to  an- 


Digitized  by 


Google 


220 


103  ATLANTIC  REPORTESl 


(Pa- 


other  person.  In  such  cases  the  general  mas- 
ter Is  held  to  continue  liable  for  his  serv- 
ant's negligence  In  driving,  loading,  or  un- 
loading, though  the  latter  takes  his  orders 
as  to  driving,  or  as  to  loading  or  unloading, 
from  the  party  to  -whom  the  conveyance  has 
been  loaned  or  hired.  An  examination  of  all 
the  cases  cited  to  this  effect  shows  that  they 
were  either  Instances  where  the  accident 
was  caused  by  negligent  driving,  or  manage- 
ment of  the  vehicle  driven,  or  in  the  loading 
or  delivery  of  merchandise  which  the  master 
had  been  employed  to  carry,  and  in  none  of 
them  had  the  master  parted  with  his  control 
over  his  servant  Wallace  v.  Automobile  Co., 
239  Pa.  110,  117,  86  Atl.  699,  701,  is  an  ex- 
ample.   Mr.  Justice  Mestrezat  there  said: 

"The  rule  of  respondeat  superior  applies.  The 
chanCfeiir  and  the  car  were  furnished  by  the  de- 
fendant company,  and  he  had  control  of  and 
operated  the  car  for  the  company.  The  negli- 
gence of  the  chauffeur  is  the  negligence  of  his 
employer,  and  for  injuries  resulting  therefrom 
the  latter  is  responsible." 

In  the  case  at  bar  the  accident  did  not  re- 
sult from  any  negligence  In  driving  or  In  the 
management  of  the  horse  and  wagon.  Nor 
can  it  be  said  that  it  resulted  from  negligence 
In  unloading  anything  which  defendant  was 
employed  to  deliver.  Elkman  may  at  times 
have  banded  down  tools  from  liie  wagon, 
but  there  is  no  evidence  that  the  defendant 
company  was  under  contract  to  carry  or  de- 
liver any  such  tools.  They  were  Incidental 
to  the  work  of  the  employes  of  the  light  com- 
pany, and  were  evidently  placed  upon  the 
wagon  by  the  servants  of  that  company,  and, 
if  the  driver  handed  them  out,  it  was  merely 
as  a  convenience  to  the  light  company's  fore- 
man, when  the  latter  was  not  himself  there 
to  perform  that  duty. 

In  Donovan  v.  Laing  et  al.,  L.  K.  [1893]  1 
Q.  B.  629,  cited  by  counsel  for  appellee,  the 
distinction  between  the  carriage  cases  and 
one  like  the  present  is  pointed  out  by  the 
Master  of  the  Rolls,  Lord  Esher.  As  be  says, 
the  coachman  is  only  under  the  control  of 
the  hirer  to  the  extent  of  Indicating  the  des- 
tination to  whidi  he  wishes  to  be  driven; 
and,  in  distinguishing  the  control  of  the  own- 
er in  such  a  case  from  that  in  the  instance 
before  him,  he  said: 

"In  the  present  case  the  defendants  parted 
for  a  time  with  control  over  the  work  of  the  man 
in  charge  of  the  crane,  and  thoir  responsibility 
for  his  acts  ceased  for  the  time." 

In  Byrne  v.  Kansas  City,  etc.,  R.  R.,  61 
Fed.  605,  9  C.  C.  A.  666,  24  I*  R.  A.  693,  cited 
by  the  court  below,  and  referred  to  more  fully 
in  the  argument  for  appellee,  the  carriage 
cases  are  distinguished,  with  the  final  com- 
ment that: 

"It  is  manifest,  therefore,  that  they  have  no 
application  whenever  it  appears  that  the  mas- 
ter has  parted  to  another,  for  a  time,  with  con- 
trol over  his  servant,  to  be  used  in  the  work  of 
that  other." 

Counsel  for  appellants  contend  that  the 
question  whether  the  negllg^it  act  of  Elk- 


man  was  within  the  scope  of  his  employment 
by  the  defendant  was  for  the  jury.  But  they 
offered  no  evidence  sufficient  to  sustain  a 
finding  by  the  jury  in  their  favor  upon  that 
question.  They  showed  merely  that  defend- 
ant put  Elkman  in  charge  of  the  horse  and 
wagon,  and  then  placed  him  under  the  con- 
trol and  direction  of  the  light  company. 
Hiey  failed  to  show  afflrmatlvely  that  band- 
ing tools  from  the  wagon  was  a  duty  which 
the  defendant  company  engaged  to  perform, 
or  that  defendant  employed  Elkman  to  dis- 
cbarge that  duty.  The  tools  all  belonged  to 
the  light  company,  and  were  manifestly  un- 
der the  control  of  its  foreman.  The  case  is 
essentially  different  from  one  In  which  a 
master  contracts  to  haul  and  deliver  goods, 
and  sends  his  servant  to  perform  that  work 
for  him.  We  think  the  evidence  clearly  Jus- 
tifies the  conclusion  that  Elkman,  while  In 
charge  of  the  horse  and  wagon,  and  while 
assisting  the  workmen  of  the  electric  light 
company,  was  under  the  direction  and  control 
of  the  foreman  of  that  company,  and  that 
the  defendant  company  did  not  retain  control 
over  him  in  the  work  he  was  doing  at  that 
time. 

The  assignment  of  error  is  overruled,  and 
tbe  Judgment  is  affirmed. 


SWARTZ   V.   BERGENDAHL-KNIGHT    CO. 

(Supreme     Court     of     Pennsylvania.       Jan. 
7,   1918.) 

1.  Mastek  and  Servant  «=»286(17) — Ac- 
tion FOB  Injtjbt— Place  fob  Work— Neq- 
LiOENCE— Question  fob  Jubt. 

In  an  action  for  the  death  of  a  structural 
steel  worker  and  riveter,  kUled  by  falling  from 
a  scaffold  when  a  needle  beam  or  supporting 
beam  broke,  held  that  tbe  master's  alleged  neg- 
ligence in  failing  to  furnish  a  reasonably  safe 
place  for  work  and  in  negligently  constructing 
tbe  scaffold  by  using  a  defective  beam  was  for 
the  jury. 

2.  Masteb  and  Servant  ®=»116(1)— Place 
fob  Wobk— Scaffold. 

A  master  must  not  only  furnish  safe  tim- 
bers for  a  scaffold  and  have  it  properly  con- 
structed, but  must  also  maintain  it  in  a  rea- 
sonably safe  condition. 

3.  Master  and  Servant  €=5>281(4)  —  Death 
OP  Servant— Contbibutort  NEOLiaENCE. 

In  an  action  for  the  death  of  a  structural 
steel  worker,  killed  by  falling  from  tJie  scaf- 
fold when  the  beam  supporting  the  planks 
broke,  evidence  held  not  to  show  his  negligence 
in  using  t;he  scaffold. 

4.  Masteb  and  Servant  ©=»280— Assump- 
tion or  Risk— Evidence. 

In  such  action,  evidence  held  not  to  show 
servant's  assumption  of  risk  in  using  the  scaf- 
fold. 

6.  Master  and  Servant  <g=)208(l),  217(1) 
— Assumption  of  Risk— Knowledge. 
A  servant  must  know  the  circumstances 
and  appreciate  the  risk  before  he  will  be  held 
to  have  assumed  it,  and  is  not  equally  bound 
with  the  master  to  know  whether  appliances 
are  reasonably  safe  and  in  ordinary  use,  and 
does  not  assume  a  risk  upon  tbe  master's  fail- 
ure to  provide  proper  appliances. 
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6.  Mastkb   and   Servant   «=>190(10)— Sate 
Place  fob  Work— Nondelegable  Dtjty. 

The  master's  dnty  of  furnishing  a  reasona- 
bly safe  place  to  work,  though  performed  by 
a  Tice  principal,  is  a  nondelegable  duty,  so  that 
for  the  yice-prindpal's  negligence  the  master 
is  liable. 

7.  Master  and  Servant    €=>116(1)— "Place 
FOB  Work"— Scaffold. 

A  scaffold  is  a  place  of  work,  and  in  its 
ere<'tion  the  master  is  providing  a  place  to 
work,  and  if  through  failure  of  duty  to  make 
it  reasonably  safe  by  reason  of  its  construction 
or  by  the  lise  of  faulty  material  an  injury  re- 
sults to  a  servant,  the  master  is  responsible. 
[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Place.] 

8.  Words  and  Phrases— "Windshake." 

"Windshakes"  are  cracks  in  timber  that  are 
due  to  the  wind  when  the  timber  stood  or  to 
drying  in  the  center  after  the  timber  is  cut. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Trespass  by  Ella  3.  Swartz  against  the 
Bergendahl-Knight  Company,  to  recover  for 
the  death  of  plalntlfT's  husband.  From  a 
judgment  on  a  verdict  for  plaintiff,  the  de- 
fendant appeals.    Affirmed. 

Argued  before  MESTREZAT,  POTTER, 
STEWART,  MOSCHZISKER,  and  WALL- 
ING, JJ. 

William  S.  Dalzell,  of  Pittsburgh,  for  ap- 
pellant A.  C.  Stein  and  A.  C.  Teplltz,  both 
of  Pittsburgh,  and  Fred  B.  Geiser,  of  Easton, 
for  aK>ellee. 

MESTREZAT,  J.  This  Is  an  action  of 
trespass  brought  by  Ella  K.  Swartz  to  recov- 
er damages  for  the  death  of  ber  husband, 
who  was  killed  by  the  breaking  of  a  scaffold 
upon  which  he  was  working  while  in  the  em- 
ploy of  the  defendant  company. 

The  plaintiff's  husband  was  a  structural 
steel  worker  and  riveter,  and,  on  March  16, 
1916,  while  he  was  engaged  In  assisting  in 
the  erection  of  the  structural  iron  and  steel 
franae  of  the  William  Penn  Hotel  In  the  city 
of  Pittsburgh,  One  of  the  two  needle  beams 
in  the  scaffolding  on  which  be  and  other  em- 
ployes were  working  broke,  causing  the  plank 
resting  on  the  beams  to  fall,  and  throwing 
the  deceased  through  an  open  space  directly 
beneath  the  scaffold  a  distance  of  about  80 
feet  to  the  street  floor,  as  a  result  of  which 
he  died.  The  scaffold  was  constructed  by 
laying  planks  across  parallel  timbers  about 
7  feet  apart,  known  as  needle  beams,  which 
were  suspended  by  ropes  from  the  steel  gird- 
ers immediately  above.  The  negligence  al- 
leged was  the  failure  to  furnish  the  deceased 
a  reasonably  safe  place  whereon  to  work, 
negligent  and  improper  construction  of  the 
scaffold  by  nstng  therein  a  defective  needle 
beam,  failure  to  properly  inspect  the  beam, 
failure  to  provide  and  furnish  suitable  beams 
for  the  construction  of  the  scaffold,  and,  In  vi- 
olation of  the  laws  of  Pennsylvania,  failure  to 
liave  the  Joists  or  girders  on  the  fourth  and 
fifth  floors,  l>eneatb  the  place  where  the  de- 


ceased was  working,  covered  with  rough 
boards  or  other  suitable  material  so  as  to 
protect  the  workmen  on  the  scaffold  from  fall- 
ing through  said  Joists  or  girders.  The  plea 
was  not  guilty.  The  trial  resulted  in  a  ver- 
dict for  the  plaintiff.  The  defendant  offered 
no  evidence,  but  requested  the  court  to  give 
binding  instructions  for  the  defendant,  which 
was  refused.  The  errors  assigned  are  the 
refusal  to  give  such  Instructions  and  in  over- 
ruling the  defendant's  motion  for  Judgment 
non  obstante  veredicto. 

[1]  The  only  question  involved  In  this  ap- 
peal, therefore,  is  whether  there  was  suflS- 
clent  evidence  of  negligence  to  Justify  the 
court  in  submitting  the  case  to  the  Jury.  It 
is  contended  by  the  defendant  that  there  was 
no  evidence  of  any  defect  in  the  scaffold  at 
the  time  of  the  accident ;  that,  if  there  was  a 
defect,  it  was  open  and  obvious  and  one 
which  the  deceased  was  bound  to  take  no- 
tice of,  and  that  as  the  evidence  shows  there 
was  no  standard  for  selecting  the  materials 
for  constructing  the  scaffold,  and  such  selec- 
tion was  dependent  upon  the  good  Judgment 
of  the  foreman,  "who  was  when  making  the 
selection  a  vice  principal,"  and,  there  being 
no  evidence  of  incompetency  of  the  foreman, 
bis  mistake,  if  any  there  was,  did  not  amount 
to  negligence  for  which  the  employer  was 
liable. 

[I]  We  have  carefully  examined  all  the 
testimony,  and  are  of  the  opinion  that  th» 
learned  judge  was  right  in  holding  the  evi- 
dence sufficient  to  warrant  its  submission  to 
the  Jury  on  the  question  of  defendant's  neg- 
ligence. We  do  not  think  it  necessary  to  give 
an  excerpt  of  the  testimony,  or  entqr  Into  de- 
tail as  to  what  each  witness  testified.  The 
only  evidence  In  the  case  is  that  introduced 
by  the  plaintiff.  Swartz  was  a  riveter,  and 
was  engaged  In  that  work  at  the  time  of  the 
accident  The  scaffold  was  erected  by  oth- 
er men  In  the  riveting  gang  about  two  or 
three  weeks  before  the  accident,  which  oc- 
curred on  the  first  day  Swartz  worked  on  the 
building  and  in  about  an  hour  or  so  after  he 
began  work.  The  needle  beams  were  about 
18  feet  in  length.  The  broken  beam  was  In 
evidence  and  Inspected  by  the  Jury,  These 
beams  were  3%  by  6  Inches,  and  expert  wit- 
nesses testified  that  they  should  have  been 
4  by  6  Inches,  or  larger.  A  witness  testified 
that  the  wood  in  the  broken  beam  was  brash 
or  brittle  and  too  light  for  the  use,  and  was 
practically  useless  for  a  needle  beam.  As  a 
reason  for  his  opinion,  he  said  that  the  tim- 
ber was  not  the  right  size  nor  the  right 
grade.  It  appeared  from  other  testimony 
that  the  timber  used  In  the  broken  needle 
beam  showed  a  number  of  windshakes  which 
would  be  perfectly  evident  before  as  well  as 
after  the  beam  broke  and  regardless  of 
whether  the  beam  bad  been  painted  or  not. 
Windshakes  are  cracks  in  the  timber  that  are 
due  to  the  wind  when  the  timber  stood  or 
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to  drying  In  the  center  after  the  timber  Is 
cut.  There  were  five  visible  wlndshakes  on 
one  side  of  the  broken  beam,  not  Including 
those  on  the  top  or  bottom.  Wlndshakes 
split  the  beam  and  prevent  It  from  acting  as 
a  vyhole.  They  split  the  Interior  section  of 
the  beam  and  reduce  Its  strength  as  a  car- 
rying timber.  There  were  a  great  number 
of  knots  In  the  side  of  the  beam  which  were 
very  pronounced  and  which  weakened  Its 
strength.  Some  of  the  knots  went  entirely 
through  the  beam,  and  It  broke  at  this  x>olnt 
It,  therefore,  appears  from  the  testimony 
that  the  timber  used  In  the  broken  beam  was 
defective  In  not  being  sutflclently  large  for 
the  purpose  of  carrying  the  weight  for  which 
It  was  intended,  that  It  contained  wlndshakes 
or  cracks  and  numerous  knots,  many  of 
which  extended  entirely  through  the  timber 
and  could  be  seen  externally  before  and  after 
the  accident,  and  that  they  weakened  the 
beam  and  thereby  diminished  its  carrying  ca- 
pacity. It  was  further  shown  that  no  Inspec- 
tion of  the  scaffold  bad  been  made  subse- 
quent to  its  construction  and .  prior  to  the 
accident  by  which  the  defects,  disclosed  by 
the  evidence,  could  and  should  have  been  dis- 
covered and  remedied.  By  their  verdict,  and 
there  was  sufficient  evidence  to  support  It, 
the  Jury  found  that  the  needle  beam  was  de- 
fective, and  from  external  appearances  the 
defects  could  and  should  have  been  discover- 
ed at  the  time  the  beam  was  selected  for  the 
scaffold,  and  also  thereafter  by  proper  in- 
spection. 

[2]  It  Is  the  duty  of  the  employer  not  only 
to  furnl^  safe  timbers  for  the  scafTold  and 
to  have  It  properly  constructed,  but  also  to 
maintain  It  in  a  reasonably  safe  condition 
by  inspection  and  repair.  Finnerty  v.  Burn- 
ham,  205  Pa.  305,  54  AU.  996 ;  Barry  v.  Jones 
ft  Laughlln  Steel  Co..  234  Fa.  367,  83  AU. 
299. 

[3-6]  There  Is  no  ground  for  the  contention 
that  the  defects  were  open  and  obvious  to 
the  deceased  before  the  acddent  The  scaf- 
fold had  been  erected  two  or  three  weeks 
before  he  saw  and  went  upon  it  on  the  morn- 
ing he  received  his  injuries,  and  be  bad  been 
working  there  only  about  an  hour  before 
the  beam  broke  and  precipitated  the  workmen 
to  the  ground  below.  It  was  his  first  day 
on  the  Job.  The  needle  beams  were  necessari- 
ly covered  by  the  planks  laid  upon  them,  and 
any  defects  In  them  would  be  bidden  from 
his  view.  The  testimony,  therefore,  did  not 
disclose  negligence  or  assumption  of  risk  on 
the  part  of  the  deceased.  An  employ^  must 
know  the  circumstances  and  appreciate  the 
risk  before  he  will  be  held  to  have  assumed 
It.  Schall  T.  Oole,  107  Pa.  1.  He  is  not 
equally  bound  with  his  employer  to  know 
wheth^  applianceb'  are  reasonably  safe  and 
In  ordinary  use,  and  he  does  not  assume  the 
risk  upon  the  employer's  failure  to  provide 
such  as  are  proper.    Bannon  r.  Lutz,  158  Pa. 


166,  27  Atl.  890.  It  may  be  suggested,  how- 
ever, that  whether  the  danger  was  obvious 
and  should  -have  been  ^een  and  recognized 
by  the  deceased  was  for  the  Jury  and  not  for 
the  court 

[8]  The  appellant  admits  that  the  fore- 
man was  a  vice  principal  when  making  the 
selection  of  the  timber  for  the  scaffold,  but 
claims  that,  as  there  was  no  evidence  of  his 
Incompetency,  his  mistake  did  not  amount  to 
negligence.  It  appears  from  the  evidence,  and 
the  Jury  were  Justified  in  finding,  that  there 
was  not  an  ample  supply  of  materials  for  the 
construction  of  this  scaffold,  and  also  that 
defendant's  foreman  selected  the  particular 
beams  and  boards  which  the  employes  were 
to  use  In  the  scaffold,  and  that  there  were  uo 
other  beams  available  for  use  In  Its  construc- 
tion. The  act  of  the  foreman,  therefore.  In 
designating  the  material  to  be  used  in  this 
particular  scaffold,  was  the  act  of  his  employ- 
er. It  was  unquestionably  the  duty  of  the 
defendant  to  furnish  the  deceased  with  a 
reasonably  safe  place  to  work,  and  it  was 
immaterial  whether  that  duty  was  performe<l 
by  the  company's  general  superintendent  or 
an  ordinary  employ^  as  either  would  be  per- 
forming a  nondelegable  duty  Imposed  upon 
the  employer.  He  would  be  a  vice  principal 
for  whose  act,  resulting  In  an  Injury  to  an- 
other,  his  employer   was   responsible. 

[7]  A  scaffold  Is  a  place  to  work,  and  in  the 
erection  of  that  scaffold  the  employer  Is 
providing  a  place  to  work;  and,  if  through 
failure  of  duty  to  make  It  reasonably  safe 
an  Injury  results  to  another,  he  Is  responsi- 
ble. It  Is  Immaterial  whether  the  scaffold 
Is  Insufficient  and  defective  by  reason  of  the 
use  of  faulty  and  unsuitable  material  or  In 
Its  construction ;  the  responsibility  rests  upon 
the  employer.  He  falls  to  perform  a  duty 
which  the  law  Imposes  upon  him,  and  hence 
his  liability  results  for  the  injurious  conse- 
quences. There  are  numerous  decisions  in 
this  state  sustaining  these  legal  conclusions 
on  facts  similar  to  those  present  in  this  case. 
We  may  cite  the  following:  Oelst  v.  Rapp. 
206  Pa.  411,  55  Atl.  1063;  CJarr  v.  General 
Fire  Extbigulsher  Co.,  224  Pa.  346,  73  AU. 
432;  Stndebaker  v.  Shelby  Steel  Tube  Co., 
226  Pa.  239,  75  AU.  358,  18  Ann.  Cas.  611; 
Groves  v.  McNeil,  226  Pa.  345,  75  Atl.  600; 
Danner  v.  Wells,  248  Pa.  105, 93  Atl.  871;  Gar- 
rison T.  Armstrong  &  Co.,  248  Pa.  402,  94  Atl. 
125;  Mayers  v.  Atlantic  Refining  Co.,  254  Pa. 
544.  99  Atl.  71.  The  facts  of  this  case  clearly 
distinguish  It  from  the  cases  cited  and  relied 
on  by  appellant  where  the  workmen  them- 
selves selected  the  timber  and  erected  the 
scaffold  from  an  ample  supply  of  proper 
materials  furnished  by  the  employer.  Here, 
as  already  observed,  the  foreman,  acting  tor 
the  employer,  selected  the  defective  beam 
and  planks  to  be  used  In  the  scaffold,  from 
the  only  timber  available  for  the  purpose. 

The  Judgment  is  affirmed. 
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In  re  MONTGOMERY'S  ESTATE. 

Appeal  of  THOMPSON. 

(Supreme  Court  of  Pennsylvania.    Jan.  7, 1918.) 

1.  Limitation  oi  Actions  €=»197(S)— Renew- 
al—Evidence, 

Evidence  as  to  a  claim  against  an  estate, 
based  upon  decedent's  oral  promise  made  in 
1901,  held  not  to  show  any  subsequent  recog- 
nition or  renewal  promise  taking  the  claim  out 
o(  the  six-year  statute  of  limitations. 

2.  Limitation  of  Actions  «=>157(4)  —  Pat- 
mint— Application. 

Where  one  is  indebted  to  another  on  several 
distinct  obligations,  one  of  which  is  barbed  by 
the  statute  of  limitations,  the  application  of  the 
whole  or  part  of  a  payment  to  the  barred  claim 
without  the  debtor's  knowledge  or  consent  can- 
not toll  the  statute  as  to  such  claim. 

3.  Limitation  or  Actionb  iS=>148(1)— Subse- 
quent Pbomise— Requisites. 

To  remove  the  bar  of  the  statute  the  prom- 
ise must  refer  distinctly  and  specifically  to  the 
original  debt,  and  must  be  unequivocal  and  ab- 
solute, and  made  to  the  owner  or  in  his  behalf, 
and  declarations  of  a  debtor  to  strangers  that 
lie  had  acknowledged  the  indebtedness  to  his 
creditor  and  promised  him  to  pay  it  will  not  bar 
the  statute,  and  a  mere  general  statement  by  the 
debtor  that  he  will  settle  without  more  is  not 
an  acknowledgment  of  the  debt  and  a  promise 
to  pay. 

Appeal  from  Orphans'  Court,  Alleelieiiy 
County. 

Claims  1^  Robert  Thompson  against  the 
estate  of  Samuel  Montgomery,  deceased. 
From  a  decree  dismissing  exceptions  to  ad- 
Jadication,  claimant  appeals.   Affirmed. 

The  facts  appear  from  the  following  opin- 
ion in  the  orphans'  court  by  Miller,  J.: 

Two  claims  are  presented  by  Robert  Thomp- 
son :  one  a  note  of  $3,000  dated  October  1, 
1903,  on  which  there  is  a  credit  allowed  of  $1,- 

000,  leaving  a  balance  due  with  interest  of  $2,- 
169;  the  other,  a  general  claim  not  evidenced 
by  any  writing,  in  the  sum  of  $5,896,  with  in- 
terest from  January  1,  1904,  on  which  two  cred- 
its have  been  recently  allowed.  The  two  claims 
thus  presented  are  with  interest  in  the  sum  of 
$11,066.86. 

In  addition,  although  not  presented  for  pay- 
ment, it  appears  that  the  claimant  holds  two 
Dotes  of  the  decedent,  one  in  the  sum  of  $1,000, 
dated  June  18,  1902,  and  the  other  in  the  sum 
of  $500,  dated  October  16,  1905.  They  are  not 
presented,  it  being  stated  that  they  had  been  ad- 
justed by  various  credits.  They  were  explained 
at  the  audit,  but  still  seem  to  be  in  the  posses- 
sion of  the  claimant. 

There  was  also  a  second  note  of  the  three  par- 
ties to  the  Oakland  Trust  Company  of  $3,000, 
made  February  1,  1913,  which  later  Moore  and 
Montgomery  carried,  paying  Thompson's  share 
thereon.  On  settlement  Thompson  owed  to 
Montgomery  $629.37  for  this  transaction,  which 
be  credited  on  the  large  claim  after  Montgom- 
ery's death. 

It  is  conceded  that  the  $3,000  note  of  October 

1.  1903,  by  reason  of  the  proof  of  the  payment 
of  interest  thereon  before  decedent's  death  and 
certain  other  acknowledgments  in  connection 
therewith,  is  a  valid  subsisting  claim. 

The  claim  in  the  sum  of  $5,^6  presents  seri- 
ODS  difficulties.  The  history  of  this  claim,  as 
testified  to  by  Mr.  Moore,  in  substance,  is  as  fol- 
lows: 

[I]  Some  time  previous  to  1904  Montgomery, 
TbompsoD,  and  Moore,  with  others,  were  inter- 


ested in  a  gtJd  mining  proposition ;  Moore  and 
Montgomery  each  had  the  same  interest  there- 
in and  each  borrowed  from  Thompson  $3,000  to 
pay  for  their  respective  original  investments. 
As  an  evidence  of  this  the  note  from  Montgom- 
ery to  Thompson  was  given.  Evidently,  the 
gold  mining  venture  was  not  a  success,  and  in 
the  fall  of  1903  a  reorganization  was  effected, 
including  the  three  parties  named  and  other 
stockholders  who  got  stock  of  the  new  company 
to  the  amount  represented  by  their  original  in- 
vestments. This  reorganization  involved  the 
payment  of  the  debts  by  the  stockholders  who 
continued.  Thompson  paid  the  shares  of  Moore 
and  Montgomery,  and  in  the  fall  of  1903  it  was 
agreed  between  them  that  Moore  and  Montgom- 
ery each  owed  Thompson  $5,896  for  their  shares 
of  the  debts  that  he  had  paid  for  them.  Mont- 
gomery seemed  to  have  oeen  the  secretary  or 
party  who  kept  record  of  the  calculations  in  ar- 
riving at  the  foregoing  amounts  and  to  have 
thereafter  continued  in  that  capacity,  but  no 
written  evidences  are  found  among  his  papers. 
Moore  recognized,  and  still  recognizes,  his  mdl- 
vidual  debt  in  the  foregoing  amount  to  Thomp- 
son, and  has  been  reducing  it.  What  the  amount 
may  be  that  he  still  owes  is  not  before  this 
court,  nor  is  it  material.  He  says  that  his  un- 
derstanding is  that  Montgomery  continued  to 
recognize  the  debt;  that  he  and  Thompson  had 
other  transactions  which  were  adjusted  in  his, 
Moore's  office,  and  that  various  checks  and  re- 
ceipts passed  between  them.  He  says  that 
shortly  before  Montgomery  died  he  stated  that 
he  would  like  to  sell  some  real  estate  and  set- 
tle with  Thompson ;  but  he  is  not  able  to  state, 
nor  does  it  appear  in  evidence,  that  the  settle- 
ment he  contemplated  was  on  the  other  trans- 
actions between  them  or  on  the  $3,000  note, 
which  he  then  still  clearly  owed  to  Thompson, 
or  to  the  adjustment  .of  the  other  note  in  the 
same  amount  that  the  parties  bad  carried  be- 
tween themselves  in  the  Oakland  Savings  & 
Trust  Company,  or  whether  the  settlement  In- 
cluded, and  was  intended  to  be.  a  recognition 
of  the  open,  general  claim  of  $5,896. 

It  appears  that  in  October,  1915,  Montgom- 
ery, the  decedent,  gave  Thompson  a  check  for 
$2,000.  Neither  the  check  nor  the  stub  showed 
for  what  it  was  given.  Thompson  has  given 
credit  for  one-half  of  this  payment  on  account 
of  said  note,  crediting  the  balance  on  his  gen- 
eral claim  of  $5,896.  There  is  no  evidence  that 
he  told  Montgomery  how  he  would  apply  this 
credit,  or  that  Montgomery  gave  the  check  or 
any  part  thereof  in  recognition  of  the  other 
debt,  or  knew  that  it  was  so  applied.  So  far  as 
the  evidence  indicates  it  was  the  self-serving  vol- 
untary application  by  the  creditor  of  this  check 
upon  what  he  held  to  be  two  obligations  to  be 
due  to  him  from  Thompson. 

After  Montgomery's  death,  as  stated  before, 
the  administrator  and  Moore  paid  the  balance 
of  the  Oakland  Trust  Company  note.  Of  the 
whole  payment,  to  the  extent  of  $629.37,  Thomp- 
son on  May  5,  1916,  allowed  as  a  credit  toward 
his  claim  of  $5,896.  There  is  no  evidence  of 
any  agreement  between  the  administrator  or 
Thompson  as  to  what  indebtedness  was  to  be 
credited  with  this  amount.  Evidently  no  inter- 
est was  ever  paid  on  the  alleged  indebtedness  of 
$5,896,  for  Thompson  claims  interest  on  the 
full  amount  from  1904. 

All  the  other  indebtedness  involving  business 
transactions  between  Thompson  and  Montgom- 
ery, whereby  Montgomery  was  indebted  to 
Thompson,  are  evidenced  by  notes.  The  large 
claim  in  question  depends  whoUjr  upon  the  alleg- 
ed adjustment  between  the  parties  fixing  a  debt 
in  1904,  and  Mr.  Moore's  testimony  Is  that  these 
parties  met  continuously,  discussed  their  min- 
ing transactions  and  other  transactions,  adjust- 
ed differences  between  themselves,  and,  while  he 
says  Montgomery  paid  interest  on  this  claim, 
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it  appears,  if  it  was  paid,  tliat  Tliompgon  allows 
DO  credit  therefor,  and  thus  repudiates  the  pay- 
ment of  interest  thereon. 

The  defense  to  the  daim  is:  First,  lack  ol  suf- 
ficient evidence  to  establish  it  clearly ;  and,  sec- 
ond, the  bar  of  the  statute,  even  if  it  did  exist 
in  1904.  As  indicated  before,  the  evidence  is 
sufficient  to  establish  the  fact  of  a  recognized 
indebtedness  by  Montgomery  to  Thompson  in 
January,  1904,  or  the  latter  part  of  December, 
1903,  of  $5,896.  From  that  time  on,  there  is 
no  clear  proof  of  the  recognition  of  this  ijartic- 
ular  claim  by  Montgomery,  of  his  promise  to 
pay  it,  or  any  interest  paid  thereon,  or  any 
credits  allowed  for  a  period  far  exceeding  the 
statutory  limitation  of  six  years,  other  than  the 
voluntary  credit  made  by  Thompson  in  1915, 
and  this  without  any  evidence  of  notice,  to,  or 
agreement  by,  Montgomery  that  it  should  be 
applied  as  a  credit  on  the  original  debt  and  in- 
volving an  acknowledgment  of  the  debt.  There 
is  no  evidence  of  a  direct,  clear,  and  unequivo- 
cal promise,  express  or  implied,  from  Montgom- 
ery to  Thompson,  or  to  Thompson's  duly  ac- 
credited agent,  of  his  liability  for  or  indebted- 
ness to,  Thompson,  coupled  with  a  promise  to 
pay  made  at  any  time.  The  fact  that  Moore 
recognized  his  original  indebtedness  to  Thomp- 
son and  acknowledges  he  still  owes  Thompson 
on  account  thereof,  and  that  he  believes  that 
Montgomery  is  indebted  to  Thompson  on  a  like 
claim,  is  not  sufficient  to  bring  this  testimony 
within  the  strict  standard  of  testimony  which 
must  be  clearly  established  to  avoid  the  bar  of 
the  statute.  In  view  of  the  fact  that  Moore  tes- 
tifies that  these  men  had  many  other  dealings, 
some  of  which  have  been  brought  into  this  case, 
and  others  of  an  outside  character,  involving 
monetary  transactions  between  them,  the  evi- 
dence is  of  a  very  doubtful  character  u"on 
which  to  find  as  a  fact  that  these  transactions 
were  in  connection  with,  an  acknowledgment  of, 
and  promise  to  pay,  this  distinct  old  debt  dating 
from  1904. 

On  the  whole,  the  evidence  offered  in  support 
of  this  particular  claim  is  too  vague  and  indef- 
inite to  establish  the  fact  of  a  recognition  and 
promise  to  pay  this  debt  by  the  decedent  to 
the  claimant  or  to  his  agent. 

[2]  Granted  that  a  creditor  has  the  right  to 
appropriate  payments  made  by  his  debtor  as 
he  sees  fit  in  the  absence  of  a  stipulation  by  his 
debtor  as  to  which  of  several  debts,  or  to  what 
amount,  credits  shall  be  allowed.  Chestnut  St. 
Trust  &  Saving  Fund  Co.  v.  Hart,  217  Pa.  506, 
66  Atl.  870,  even  to  a  debt  barred  by  the  stat- 
ute of  limitations,  Ramsay  v.  Warner,  97  Mass. 
8,  page  13,  where  it  is  said:  "If  the  creditor 
makes  the  appropriation,  he  may  do  it  to  a  debt 
barred  by  the  statute  of  limitations ;  but  such 
an  appropriation  will  not  have  the  effect  to  take 
the  debt  out  of  the  operation  of  the  statute.  It 
seems  to  be  regarded  as  a  mere  jiermission  of 
law  to  the  creditor  thus  to  apply  it,  and  not  an 
intentional  payment  on  that  account,  which  is 
necessary  to  involve  the  admission  of  the  whole 
debt,  and  the  implied  renewal  of  the  promise  to 
pay  it.    The  debtor  is  not  presumed  to  have  in- 


'  tended  to  renew  a  promise  which  is  no  longer 
legally  binding  upon  him,  although  be  has  put  it 
in  his  creditor's  power  to  satisfy  pro  tanto  a 
claim  upon  which  he  had  lost  his  legal  remedy." 

[3]  To  remove  the  bar  of  the  statute,  the  prom- 
ise must  refer  distinctly  and  specifically  to  the 
original  debt  Burr  v.  Burr,  26  Pa.  284.  It 
must  t>e  unequivocal  and  absolute,  made  to  the 
owner  or  in  his  behalf.  Hostetter  v.  nollinger, 
117  Pa.  606,  12  AU.  741.  Declarations  of  a 
debtor  to  strangers  to  the  transaction  that  he 
had  aclmowledged  the  indebtedness  to  his  credi- 
tor and  promised  him  to  pay  it,  will  not  bar  the 
statute.  Spangler  v.  Spangler,  122  Pa.  358.  13 
Atl.  436,  9  Am.  St.  Rep.  114.  The  promise  to 
pay  must  not  be  vague,  shadowy,  or  uncertain. 
It  must  be  express  and  unambiguous.  Kensing- 
ton Bank  v.  Patton,  14  Pa.  479,  53  Am.  Dec. 
564.  The  decisions  of  the  Supreme  Court  apply 
very  strict  rules  to  acknowledgments  to  take  a 
case  out  of  the  statute  of  limitations,  and  are 
adhered  to  in  letter  and  spirit.  Shaeffer  v.  Hoff- 
man, 113  Pa.  1,  4  Atl.  39.  Here,  as  in  Shaffer's 
Estate,  228  Pa.  36,  76  Atl.  716,  a  mere  general 
statement  by  the  debtor  that  he  will  settle,  with- 
out more,  is  not  an  acknowledgment  of  a  debt 
and  a  promise  to  pay.  Here,  as  there,  Thomp- 
son had  abundant  opportunity  to  enforce  his 
demand  against  Montgomery,  who  evidently  had 
become  a  man  of  means,  with  whom  he  was  in 
constant  communication  and  had  many  business 
transactions,  and  from  whom  he  took  an  ac- 
knowledgment in  writing  of  a  debt  in  every  oth- 
er case.  It  was  easy,  prudent,  and  vitally  es- 
sential that  the  claimant  in  this  case  should 
have  better  evidences  of  the  alleged  indebtedness 
which  he  should  have  acquired  with  diligence 
while  the  alleged  debtor  was  living,  and  not  waif 
until  his  lips  are  sealed  in  death. 

This  claim  must  be  disallowed  for  want  of  the 
clear,  explicit  and  unambiguous  testimony  in- 
dicating an  acknowledgment  of,  and  promise  to 
pay,  this  particular  debt  The  credits  allowed 
without  authority  on  the  claim  in  1915.  and 
since  the  death  of  Montgomery  in  1916,  in  th» 
absence  of  an  agreement  that  it  should  be  ap- 
plied thereto,  are  not  sufficient  to  toll  the  stat- 
ute. 

The  $3,000  note,  to  the  extent  of  $2,000  and 
interest,  is  allowed. 

The  lower  court  dismissed  the  exceptions 
to  the  adjudication.  Robert  Thompson  ap- 
pealed. 

Aiifued  before  MESTRBZAT,  POTT1-:r, 
STEWART,  MOSOUZISKBR,  and  WAUi- 
ING,  JJ. 

Thomas  S.  Brovra,  of  Pittsburgh,  for  ai^>el- 
lant.  Joseph  N.  Houston  and  Eklward  C. 
Chalfant,  of  Pittsburgh,  for  appellee. 


PER  CURIAM.  The  decree  of  the  court 
below  is  affirmed  on  the  opinion  of  the  learn- 
ed auditing  Judge. 
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SAYLES  ▼.  SATLES.   .(No.  5112.) 

(Snpreme  Court  of  Rhode  Island.    April  S, 
1918.) 

1  DivoKCE  «=s>116  —  Acts  of  ViotEWCK  o» 

THIBD    PaBTT— ADMIBaiBIUTT. 

In  a  suit  by  wife  for  divorce  on  ground  of 
extreme  cruelty,  testimony  as  to  acts  of  per- 
sonal violence  on  the  part  of  defendant's  father 
committed  in  defendant's  presence  and  appar- 
ently with  his  acquiescence  and  approval  was 
admissible. 

2.  EVIDKNCB    «=>527  — EXPEBT    Teotihont  — 

Illness— Cause  and  Effect. 
Testimony  of  the  family  physician  that  he 
attribnted   petitioner's  impaired  health  to  her 
home  life  which  she  had  described  to  him  was 
admissible. 

3.  DiTOBCE  «=»184(10)— Findings— iRKViKW. 

Where  the  court  on  appeal  finds  that  the 
record  discloses  testimony  sufiScient  to  support 
a  finding  of  extreme  cruelty  on  the  part  of  de- 
fendant, it  cannot  say  that  such  finding  is 
wrong. 

4.  DivoBCE  0=>49(1)— "Condonation"— What 

CoNSmXDTES. 

That  petitioner  after  swearing  to  her  peti- 
tion for  divorce  and  custody  returned  to  her 
home,  where  she  remained  for  three  days  until 
service  of  citatioB  on  defendant,  performing  her 
usual  household  duties  and  occupying  her  hus- 
band's bed,  would  not  constitute  condonation, 
where  there  was  no  sexual  intercourse,  no  in- 
tention of  condoning  the  offenses,  and  petition- 
er's sole  reason  for  returning  was  that  she  fear- 
ed that  defendant  would  do  something  to  de- 
prive her  of  her  children ;  "condonation"  being 
forgiveness  which  to  be  effectual  must  be  volun- 
tary and  intentional. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Condona- 
tion.] 

5.  DivoKCK  «=»109— Condonation— Pbesump- 

TION. 

The  presumption  of  sexual  cohabitation,  and 
therefore  of  condonation,  from  the  fact  that  peti- 
tioner occupied  the  same  bed  with  her  husband 
for  a  brief  period  after  the  final  act  of  cruelty 
of  whidi  she  complains,  could  be  rebutted. 

Ezceptiona  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Chester  W. 
Barrows,  Judge. 

Divorce  suit  by  Ethel  D.  Sayles  against 
James  P.  Sayles.  Petition  granted,  and  de- 
fendant brings  exceptions.  Exceptions  over- 
ruled, and  case  remitted  for  further  proceed- 
ings. 

See,  also,  99  A.  822, 100  AU.  246. 

James  B.  Uttl^eld,  of  Providence,  for  peti- 
tioner. Thomas  Curran  and  Fitzgerald  ft 
HIggins,  all  of  Providence,  for  respondent 

VINCENT,  J.  The  petitioner  filed  her  peti- 
tion for  divorce  on  July  11, 1916,  and  upon  a 
bearing  thereon  In  the  superior  court  the 
same  was  denied.  The  i)etltioner  then 
brought  her  bill  of  exceptions  to  this  court, 
where,  after  hearing  the  parties  and  duly 
considering  the  questions  presented,  a  new 
trial  was  granted.  The  conclusions  of  this 
court  as  expressed  in  its  rescript  granting  a 
new  trial  may  be  found  in  100  Atl.  246.  The 
case  was  again  heard  in  the  superior  court 
in  April,  1917,  the  petition  was  granted  on 


the  groimd  of  extr«iie  craelty,  and  the  peti- 
tioner was  awarded  the  custody  of  her  chil- 
dren and  alimony.  The  case  Is  now  before  us 
upon  the  respondent's  bill  of  exceptions. 
These  exceptions  are  three  in  number.  The 
first  two  relate  to  ruUngs  of  the  court  deny- 
ing motions  of  the  respondent  to  strike  from 
the  record  certain  questions  and  answers, 
and  the  third  to  the  granting  of  the  petition 
for  divorce  on  the  ground  of  extreme  cruelty. 

[1,  2]  The  first  exception  relates  to  certain 
testimony  of  the  petitioner  as  to  some  acts  of 
I>ersonaI  violence  aa  the  part  of  the  respond- 
ent's father  whidi  were  committed  in  the 
presence  of  the  respondent  and  apparently 
with  bis  acquiescence  and  approval.  The  sec- 
ond exception  deals  with  the  testimony  of  the 
family  doctor  who  testified  that  he  attributed 
the  Impaired  health  of  the  petitioner  to  her 
home  life  which  she  had  described  to  him. 
The  trial  court  permitted  this  testimony  to 
stand,  not  as  hearsay,  but  as  a  part  of 
the  history  of  the  case.  We  do  not  find  any 
merit  in  these  exertions.  Under  the  third 
exception  the  respondent  argues  that  the  de- 
cision of  the  trial  court  in  granting  a  divorce 
to  the  petitioner  on  the  ground  of  extreme 
cruelty  was  contrary  to  the  law  and  the  evi- 
dence in  the  case.  He  claims:  (1)  That  the 
evidence  is  not  sufildent  to  establish  the 
charge  of  cruelty;  and  (2)  that  even  assum- 
ing the  alleged  acts  of  cruelty  to  be  proven 
the  petitioner  has,  by  her  conduct,  condoned 
the  fault. 

As  this  court  said  In  its  former  decision, 
Sayles  v.  Sayles,  100  Atl.  246: 

"It  is  the  well-established  practice  of  this 
court  that  we  will  not  undertake  to  pass  upon 
questiona  of  fact,  which  are  peculiarly  within 
the  province  of  the  trial  court,  and  reverse  the 
decision  of  that  court  unless  such  decision  is 
clearly  wrong." 

[3]  We  think  that  the  record  discloses  tes- 
timony sufiScient  to  support  the  finding  of  the 
trial  court  that  the  respondent  has  been 
guilty  of  extreme  cruelty,  and  therefore  we 
cannot  say  that  such  finding  Is  wrong. 

[4]  As  the  respondent  says  in  his  brief,  re- 
ferring to  the  question  of  condonation,  "We 
come  now  to  the  real  and  most  Important  con- 
sideration involved  In  this  case."  It  appears 
that  the  petitioner  signed  and  made  oath  to 
her  petition  for  divorce  and  for  the  custody  of 
of  her  children  on  July  8, 1916;  that  the  same 
was  filed  in  court  on  July  11,  1916.  The  peti- 
tioner also  filed  on  the  same  day,  July  11, 
1916,  a  petition  tor  counsel  fees,  allowance 
for  the  support  of  herself  and  diildren,  for 
the  custody  of  her  children,  and  for  an  injunc- 
tion restraining  the  respondent  from  any  in- 
terference with,  her  or  her  children  pending 
the  hearing  upon  her  petition  for  divorce. 
Citations  were  Issued  upon  both  petitions  and 
were  served  the  same  day,  July  11, 1916.  The 
citation  issued  upon  the  last-mentioned  peti- 
tion notified  the  respondent  that  he  might  ap- 
pear before  the  court  on  July  15,  1916,  and 
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show  cause  wfay  the  prayer  of  the  petition 
should  not  be  granted;  such  citation  includ- 
ing an  ex  parte  order  awarding  the  petitioner 
the  temporary  custody  of  her  children  and 
enjoining  him  as  prayed. 

After  swearing  to  her  petition  for  divorce 
and  her  petition  for  allowance,  custody  of 
children,  etc.,  on  July  8,  1916,  the  petitioner 
returned  to  her  home,  where  she  remained  un- 
til the  service  of  the  citations  upon  said  re- 
spondent on  July  11,  1916,  performing  her 
usual  household  duties  and  occupying  her  hus- 
band's bed.  During  this  period,  however, 
both  parties  swear  positively  that  there  was 
no  sexual  Intercourse  and  that,  owing  to  the 
temporary  physical  condition  of  the  respond- 
ent, such  intercourse  would  have  been  impos- 
sible. As  soon  as  the  citations  were  served 
the  petitioner  left  her  husband's  home  and 
with  her  children  went  to  the  home  of  her 
mother.  The  petitioner  does  not  claim  any 
acts  of  cruelty  subsequent  to  the  date  of  the 
petition.  The  facts  in  the  cause  so  far  as 
they  relate  to  the  question  of  condonation  are 
not  in  dispute. 

The  petitioner  denied  that  in  returning  to 
and  remaining  in  her  husband's  home  from 
July  8th  to  July  11th  she  had  any  intention  of 
condoning  his  offenses,  but  that,  on  the  con- 
trary, she  was  fully  determined  to  prosecute 
her  suit  for  a  divorce,  and  that  bad  she  not 
been  fearful  that  her  husband  might  do  some- 
thing to  derive  her  of  her  children  she  would 
not  have  so  returned,  but  would  have  gone 
to  her  mother's  house  at  once. 

[5]  "Condonation"  Is  forgiveness.  To  be 
effective  It  must  be  voluntary  and  intentional. 
Such  intention  may  be  expressed  In  words,  or 
it  may  be  Implied  from  the  acts  of  the  injured 
party.  In  the  present  case  there  might  be  a 
presumption  of  sexual  cohabitation,  and 
therefore  of  condonation,  from  the  fact  that 
the  petitioner  occupied  the  same  bed  with 
her  husband  for  a  brief  period  after  the  final 
act  of  cruelty  of  which  she  complains.  Such 
presumption,  however,  may  be  rebutted.  Wil- 
son V.  Wilson,  16  R.  1. 122, 13  Atl.  102 ;  Burns 
v.  Bums,  CO  Ind.  259 ;  Danforth  v.  Danforth, 
88  Me.  120,  33  Atl.  781,  31  L.  R.  A.  608,  51  Am. 
St  R^.  380;  Keezer  oa  Marriage  and  Di- 
vorce, I  250. 

The  testimony  is  conclusive  that  no  sexual 
Intercourse  took  place,  and  therefore  any 
claim  of  condonation  must  necessarily  be 
based  upon  some  other  ground.  All  that  re- 
mains for  consideration,  upon  this  question, 
is  the  fact  that  the  petitioner  attended  to  her 
household  duties  and  slept  in  the  same  bed 
with  her  husband,  at  the  same  time  intending 
to  go  to  her  mother's  house  as  soon  as  the 
service  of  the  necessary  papers  should  secure 
to  her  the  temporary  custody  of  her  children 
and  protect  her  from  the  respondent's  Inter- 
ference. That  such  was  her  real  intention  Is 
confirmed  by  her  application  for  the  Injunc- 
tion referred  to  and  by  her  immediate  depar- 


ture from  her  husband's  home  on  July  11th 
after  service  upon  him  had  been  made. 

It  has  been  held  that  residing  in  the  same 
house  and  even  occupying  the  same  room  vrill 
not  effect  ft  condonation  if  the  marital  rela- 
tions were  not  resumed  and  there  was  no 
intention  to  forgive  the  fault.  Brown  v. 
Brown,  164  111.  App.  589;  Rudd  v.  Rudd,  66 
Vt.  91,  28  AtL  869;  Toulson  v.  Toulson,  93 
Md.  754,  50  Aa  401.  We  think  that  under  aU 
the  circumstances  of  the  case  the  petitioner 
would  be  likely  to  fear  that  her  husband 
might  in  some  way  attempt  to  deprive  her 
of  her  children  should  she  temporarily  leave 
them  in  his  sole  charge,  and  that  such  fear 
would  be  a  sufficient  excuse  for  her  action 
which,  not  being  intended  as  an  expression 
of  forgiveness,  would  not  amount  to  condooa- 
Uon. 

The  respondent's  exceptions  are  overruled, 
and  the  case  is  remitted  to  the  superior  court 
for  further  proceedings. 


Ex  parte  WILCOX.    (No.  287.) 

(Supreme  Court  of  Rhode  lEland.    AprQ  2, 
1918.) 

CEnrrNAr,  Law  ®=>1075  —  Appeai.  —  Deposit 
OF  Fees— Check. 
Defendant  in  a  criminal  case  seeking  to 
come  to  the  Supreme  Court  on  a  bill  of  excep- 
tions did  not  comply  with  Gen.  Iawb  1909,  c. 
298,  §  17,  requiring  deposit  with  the  clerk  of  the 
estimated  fees  for  transcribing  the  testimony, 
where  he  gave  the  clerk,  in  the  evening  of  the 
last  day  on  which  such  deposit  could  be  made  a 
check  payable  to  the  clerk  as  such  and  accepted 
by  him,  which  was  dishonored  on  presentation. 

Petition  by  Herschel  A.  Wilcox  for  writ 
of  habeas  corpus.     Denied. 

Lester  T.  Murphy,  of  Providence,  for  pe- 
titioner. Antonio  A.  Capotosto,  Asst  Atty. 
Gen.,  for  respondent. 

BAKER,  J.  Herschel  A.  Wilcox  of  the 
city  and  county  of  Providence,  In  this  state, 
by  his  attorney,  has  filed  in  this  court  a  pe- 
tition for  a  writ  of  habeas  corpus  setting 
forth  that  he  is  unlawfully  Imprisoned  and 
held  in  custody  at  Cranston  in  said  <ounty 
by  John  V.  Chapman,  the  warden  of  the  state 
prison,  or  some  other  person  as  his  keeper, 
by  virtue  of  a  mittimus  issuing  out  of  the 
superior  court  sitting  witUn  and  for  said 
county.  It  also  appears  that  after  trial  in 
said  superior  court  upon  an  Indictment  en- 
titled State  V.  Herschel  A.  Wilcox  and  Thom- 
as H.  Hughes,  the  petitioner  on  January  24, 
1918,  was  found  guilty  of  the  larceny  of  an 
automobile  of  a  value  in  excess  of  9500,  being 
the  properly  of  one  Bugene  F.  Taylor;  that 
within  seven  days  after  said  January  24th, 
the  petitioner  duly  filed  a  motion  for  a  new 
trial  in  thB  office  of  the  clerk  of  said  superior 
court;  that  said  motion  was  assigned  for 
hearing  on  February  16,  1918 ;  that  on  that 
day  the  motion  was  denied,  neither  the  petl- 
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tioner  nor  Wb  attorney  being  present  and 
no  hearing  having  been  had  upon  said  mo- 
tl4Hi;  that  thereafter  within  seven  days,  to 
wit,  on  February  23,  1918,  the  petitioner 
filed  with  the  clerk  of  said  superior  court  a 
notice  of  his  intention  to  prosecute  a  bill  of 
exceptions  to  this  court,  together  with  a 
written  request  to  the  court  stenographer 
for  a  transcript  of  the  testimony  In  the  case, 
"and  deposited  with  the  clerk  a  check  for 
the  amount  of  the  estimated  fees  for  tran- 
scribing such  testimony."  It  further  appears 
that  the  check  referred  to  was  the  i>er8onal 
check  of  the  petitioner's  attorney;  that  when 
the  institution  with  which  the  clerk  made  his 
deposits  presented  said  check  to  the  trust 
company  on  which  It  was  drawn  it  was  pro- 
nounced "not  good,"  and  under  date  of 
March  2,  1918,  was  returned  to  the  clerk  of 
the  court,  who,  the  petition  alleges,  on  March 
3d  returned  the  check  to  petitioner's  attor- 
ney ;  that  thereafter  the  petitioner  (m  Mardi 
9,  1918,  was  brought  before  said  superior 
conrt  on  a  capias  Issuing  therefrom  on  March 
7th  and  sentenced  to  the  state  prison  on  said 
verdict  for  two  years  and  committed,  the 
record  stating  that  the  cost  of  the  tran- 
script had  not  been  paid. 

The  petition  in  substance  alleges  that  the 
Issuing  of  said  capias  and  the  imposing  of 
said  sentence  are  without  authority  of  law, 
that  said  sentence  was  illegal,  that  said  mit- 
timos  was  issued  by  virtue  and  in  execution 
of  said  sentence,  and  that  said  warden  of 
the  state  prison  claims  to  hold  the  petitioner 
in  custody  by-  authority  of  said  mittimus. 

The  precise  question  presented  is  whether 
or  not  the  petitioner  liad  complied  with  the 
provisions  of  section  17  of  chapter  298  of 
the  General  Laws  in  such  manner  as  to  se- 
cure the  stay  of  sentence  therein  provided 
for.  So  much  of  section  17  as  tt  is  neces- 
sary to  consider  is  as  follows: 

"Sec.  17.  Any  person  or  party  who  has  taken 
exceptions  in  toe  superior  court  may  prosecute 
a  bill  of  exceptions  to  the  Supreme  Court  by 
taking  the  following  procedure:  First.  Within 
seven  days  after  verdict  or  notice  of  decision, 
but  if  a  motion  for  a  new  trial  tias  been  made, 
then  within  seven  daj-s  after  notice  of  decision 
thereon,  he  shall  file  m  the  office  of  the  clerk  of 
the  superior  court  notice  of  hia  intention  to  pros- 
ecute a  bill  of  exceptions  to  the  Supreme  Court 
together  with  a  written  request  to  the  court  ste- 
nographer for  a  transcript  of  so  much  of  the 
testimony  as  may  be  required,  and  shall  deposit 
with  the  clerk  the  estimated  fees  for  transcrib- 
ing such  testimony  as  may  be  required.  The 
filing  of  such  notice  and  making  of  such  deposit 
diall  stay  judgment  or  sentence  until  further  or- 
der of  the  conrt." 

There  is  no  allegation  in  the  petition  as 
to  when  the  petitioner  or  his  attorney  re- 
ceived notice  of  the  court's  decision  on  the 
motion  for  a  new  trial,  and  there  Is  no  entry 
on  the  indictment  showing  when  notice  of 
such  decision  was  given  to  petitioner's  at- 
torney. Inasmuch,  however,  as  said  attor- 
ney at  the  hearing  before  this  court  stated 
that  the  notice  of  intention  to  prosecute  a 


bill  of  exceptions  was  filed  in  the  evening  of 
the  last  day  in  which  notice  of  such  intention 
could  be  filed,  namely,  Saturday,  B>ebruary 
23d,  we  conclude  that  he  was  given  notice 
of  tile  decision  on  the  motion  for  a  new  trial 
on  the  day  when  it  was  rendered,  namely. 
February  16th.  This  leaves  as  the  only  ques- 
tion for  determination  whether  or  not  a  per- 
son seeking  to  come  to  this  court  on  a  bill 
of  exceptions  has  performed  as  an  essential 
step  in  the  procedure  necessary  to  come  here 
the  statutory  duty  imposed  upon  him  of  de- 
positing with  the  clerk  the  estimated  fees 
for  transcribing  the  testimony  by  giving  in 
the  evening  of  the  last  day  in  which  such 
deposit  can  be  made  a  check  payable  to  the 
clerk  as  such,  and  accepted  by  him,  which 
on  presentation  is  dishonored.  We  think 
this  must  be  answered  in  the  negative.  The 
statute  requires  the  party  to  "deposit  with 
the  clerk  the  estimated  fees"  of  the  stenog- 
rapher for  transcribing  the  testimony.  In 
Other  words,  he  is  authorized  and  directed  to 
Intrust  to  the  clerk  or  to  commit  to  his  cus- 
tody the  "estimated  fees"  of  the  stenogra- 
pher. By  the  same  statute  the  clerk  is  re- 
quired to  become  the  custodian  of  such 
"fees."  We  are  not  now  considering  the 
duties  or  responsibilities  of  the  clerk,  but 
those  only  of  a  party  litigant  on  a  particu- 
lar state  of  facts.  Therefore  we  do  not  state 
afflrmatlvely  as  to  the  form  in  which  such 
deposit  may  be  made,  except  to  say  that  a 
deposit  in  the  form  of  currency  or  money 
which  the  law  recognizes  as  a  legal  tender 
for  the  payment  of  debts  would  undoubtedly 
satlsfS'  the  statute.  All  that  appears  in  the 
present  case  is  that  the  only  deposit  made 
within  the  time  in  which  it  was  permissible 
to  make  It  was  the  giving  of  a  check  which 
was  dishonored.  Upon  this  state  of  facts 
we  hold  that  the  petitioner  did  not  make  the 
Jeposlt  required  by  the  statute.  It  follows 
that,  what  was  done  respecting  the  prosecu- 
tion of  a  bill  of  excejrtions  did  not  effect  the 
stay  of  sentence  provided  for  by  said  sec- 
tion 17.  Section  14  of  chapter  298  provides 
that: 

"The  filing  of  a  motion  for  a  new  trial  shall 
stay  judgment  or  sentence  until  seven  days  aft- 
I  er  decision  shall  be  rendered  thereon." 

More  than  seven  days  had  elapsed  after 
the  decision  on  the  motion  in  this  case  was 
rendered.  No  reason  is  apparent,  therefore, 
why  sentence  was  not  properly  imposed  on 
March  9th. 

The  petition  alleges  that  on  February  25th 
the  petitioner  tendered  to  the  clerk  of  the 
superior  court  money  of  the  requisite  amount 
for  the  payment  of  said  fees,  but  that  It  was 
declined.  As  this  was  after  the  expiration 
of  the  seven-day  period,  we  do  not  regard 
these  allegations,  if  accepted  as  true,  as  of 
any  importance  in  determining  the  question 
before  us. 

The  petition  for  a  writ  of  habeas  corpus  is 
denied. 
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FORBES  y.  BENSON.     (No.  6123.) 

(Supreme  Coart  of  Rhode  Island.    April  1, 
1918.) 

1.  Pleadino  <8=>38%,  313— "Declabation"— 
"Bill  of  Pabticulabs." 

The  purpose  of  a  declaration  is  to  advise 
defendant  as  to  the  nature  of  plaintiff's  claim, 
and  the  purpose  of  a  bill  of  particulars  is  to 
«et  forth  in  detail  and  more  minutely  the  pre- 
cise acts  or  omissions  of  defendant  which  plain- 
tiff claims  render  him  liable  in  damages. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Declara- 
tion;  Bill  of  Particulars.] 

2.  OONTBACTS  ®=>353(8)— BBILDIRQ  CoKTKAOT 

—Action  fob  Breach— Pleading— Inbtboc- 

TIOM. 

In  the  owner's  action  against  a  building  con- 
tractor where  neither  count  of  the  declaration 
alleged  that  the  settling  of  the  house  was  due 
to  the  contractor's  failure  to  excavate  to  a  depth 
affording  a  solid  foundation,  as  the  contract  stip- 
ulated, and  the  bill  of  particulars  filed  by  plain- 
tiff contained  no  reference  to  the  foundation 
walls  or  the  settling  of  the  house,  the  court 
should  have  given  the  contractor's  requested 
diarge  not  to  consider  whether  the  walls  went 
down  to  good  solid  earth  or  not. 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  John  Doran, 
Judge. 

Action  by  Cora  R.  Forbes  against  Emll 
Benson.  There  was  verdict  for  plaintiff,  and 
defendant's  motion  for  new  trial  was  grant- 
ed, unless  plaintiff  should  remit  all  of  the 
verdict  In  excess  of  $800,  which  remittitur 
was  accordingly  filed,  and  defendant  excepts. 
Case  remitted  with  direction  for  new  trial. 

Thomas  A.  Jenckes,  of  Providence,  for 
plaintiff.  Ernest  P.  B.  Atwood,  of  Provi- 
dence, for  defendant 

PER  CURIAM.  This  Is  an  action  for  dam- 
ages for  the  alleged  breach  of  a  contract 
whereby  the  defendant  undertook  to  build  a 
house  for  the  plaintiff  according  to  certain 
plans  and  specifications.  The  case  was  tried 
to  a  Jury  In  the  superior  court,  and  a  ver- 
dict was  returned  for  the  plaintiff  In  the 
sum  of  |1,500.  Upon  motion  of  the  defend- 
ant for  a  new  trial,  the  same  was  granted, 
unless  the  plaintiff  should  remit  all  of  said 
verdict  In  excess  of  $900,  and  a  remittitur  to 
that  effect  was  accordingly  filed.  The  cam; 
Is  now  before  this  court  on  the  exceptions 
of  the  defendant  to  the  admission  and  ex- 
clusion of  evidence,  to  the  refusal  to  direct 
a  verdict,  to  portions  of  the  charge  and  refus- 
als to  charge,  and  to  the  denial  of  the  motion 
for  a  new  trial. 

The  plaintiff  advises  the  court  that  her 
claim  for  damages  Is  now  solely  based  upon 
the  settling  of  the  house  and  the  Inadequacy 
of  the  heating  an>Ilance.  The  trial  court, 
having  found  that  all  other  Items  of  damage 
had  been  waived  by  the  plaintiff  through  her 
acceptance  of  the  house,  reduced  the  verdict 
accordingly. 

The  contract  between  the  plaintiff  and  de- 


fendant for  the  building  of  the  house  was  In 
writing,  and  was  entered  Into  in  September, 

1909.  The  work  was  to  be  completed  and  the 
house  delivered  to  the  plaintiff,  according 
to  the  terms  of  the  contract,  February  1, 

1910.  The  date  of  the  actual  completion  and 
delivery  was  March  18,  1910.  The  contract 
contained  the  usual  provisions  on  the  part 
of  the  defendant  that  everything  should  be 
done  in  a  workmanlike  manner,  and  it  was 
specifically  set  forth  in  the  specifications, 
which  were  made  a  part  of  the  contract,  that 
the  defendant  should  "excavate  In  depth  for 
cellar,  foundation  for  all  walls,  piers,  drain 
pipe,  steps,  chimney,  etc,  to  good  solid  earth, 
and  In  all  cases  below  line  of  frost,  *  *  *" 
and  further  that  defendant  should  "furnish 
and  set  In  cellar  two  Volunteer  or  Winches- 
ter boilers  sufficient  In  size  for  the  radiation 
and  put  radiators  in  each  room  where  direct- 
ed. Size  in  accordance  with  radiation.  Three 
rooms  In  attic  to  be  heated.  •  •  •  Certll- 
tcate  of  guaranty  Is  to  be  furnished  if  re< 
quested  to  guarantee  the  heaters  for  one  year 
and  that  the  heaters  will  properly  beat  the 
house  up  to  70  degs.  when  zero  Is  outside." 

The  plaintiff's  declaration  sets  forth  that 
the  defendant  did  not  build  and  construct  the 
house  In  accordance  with  the  plans  and  speci- 
fications which  formed  a  part  of  the  contract, 
but  that,  on  the  contrary,  he  built  In  a  manner 
varying  from  the  contract  in  many  Important 
particulars;  that  such  changes  or  variations 
were  made  by  the  defendant  without  her  con- 
sent, and  many  of  them  without  her  knowl- 
edge until  long  after  the  work  was  completed 
and  paid  for  and  the  house  turned  over  to 
her. 

The  declaration  goes  on  and  sets  forth,  as 
one  of  the  important  variations,  that  the 
foundation  walls  were  constructed  of  dry 
stone  instead  of  Portland  cement  concrete, 
and  that  by  reason  of  such  change  of  mate- 
rial the  bouse  settled.  It  Is  not  alleged  in 
either  count  of  the  declaration  that  the  set- 
tling was  due  to  the  failure  of  the  defendant 
to  excavate  to  a  depth  sufficient  to  reach  a 
solid  earth  foundation.  The  bill  of  particu- 
lars filed  by  the  plaintiff  contains  no  refer- 
ence to  the  foundatlMi  walls  or  to  the  settling 
of  the  house.  It  enumerates  a  number  of 
other  matters.  Including  the  piazza,  the  heat- 
ing apparatus,  the  laundry  floor,  and  the  cel- 
lar partitions. 

[1]  At  the  trial  of  the  case  In  the  superior 
court  the  plaintiff  offered  some  testimony  as 
to  the  failure. of  the  defendant  to  excavate 
to  a  sufficient  depth  to  place  the  walls  upon  a 
solid  earth  foundation.  Neither  the  plaln- 
tlfTs  declaration  nor  her  bill  of  particulars 
contains  any  reference  to  that  matter.  The 
purpose  of  a  declaration  la  to  advise  the  de- 
fendant as  to  the  nature  of  the  plaintifTs 
claim,  and  the  purpose  of  a  bill  of  particu- 
lars Is  to  set  forth  more  In  detail  and  more 
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minutely  the  precise  acts  or  omlasloos  of  the 
defendant  which  the  plaintiff  claims  render 
blm  liable  in  damages.  There  is  nothing  In 
the  declaration  or  in  the  bill  of  particulars 
in  the  present  case  suggesting  any  failure  of 
the  defendant  in  the  matter  of  excavating 
for  the  walls. 

The  defendant  claims  that  the  only  matter 
which  the  Jury  could  be  permitted  to  consid- 
er upon  this  point  would  be  the  damage  ac- 
cruing to  the  plaintiff  by  the  change  in  the 
material  of  which  the  wall  wa&'  constructed, 
and  that  the  matter  of  excavation  not  being 
mentioned  in  the  declaration  or  bill  of  partic- 
ulars, the  plaintiff  could  not  be  permitted 
to  recover  for  any  failure  of  the  defendant 
in  tliat  regard,  and  requested  the  court  to 
charge  the  Jury  as  follows: 

"Yon  are  to  dismiss  from  your  consideration 
whether  the  walla  went  down  to  good  solid  earth 
or  not,  as  plaintiff  has  not  complained  of  that 
in  her  declaration." 

[2]  This  request  was  refused,  and  we  think 
that  such  refusal  was  error.  The  defend- 
ant's exception  numbered  26  must  be  sustain- 
ed, and  a  new  trial  granted. 

The  exception  to  the  refusal  of  the  trial 
court  to  grant  a  new  trial  on  the  ground  of 
newly  discovered  evidence  becomes  unimpor- 
tant in  this  view  of  the  case,  as  upon  another 
trial  an  opportunity  will  be  afforded  him  to 
present  such  testimony.  The  other  excep- 
tions do  not  seem  to  us  to  require  particular 
consideration,  and  they  are  accordingly  over- 
mled. 

The  case  is  remitted  to  the  superior  court 
with  direction  to  give  the  defendant  a  new 
trial. 


STANTON  V.  HAWKINS.    (No.  6184.) 

(Sapreme  Court  of  Rhode  Island.    April  2, 
1918.) 

1.  ExcxTTioNB,  Btu,  OF  «=»41(6>— Time  for 
flLiNO  Exceptions— Notice  of  Dkcibion— 
"Notice"— "Knowledge." 

Gen.  Laws  1909,  c.  298,  J  11,  as  amended  by 
Laws  190&-10,  c.  426  and  Rules  of  Practice  of 
the  Superior  Court  No.  30,  for  the  giving  of  no- 
tice of  decision,  were  followed  by  defendant, 
when  notice  of  adverse  decision  on  demurrer  to 
the  declaration  was  mailed  to  plaintiff's  attor- 
ney, regardless  of  whether  the  notice  was  re- 
ceived or  not,  since  "notice"  as  used  hi  the 
statute,  does  not  mean  actual  knowledge;  "no- 
tice" and  "knowledge"  not  being  synonymous  in 
law. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Vint  and  Second  Series,  Knowl- 
edge;  Notice.] 

2.  Exceptions,  Bili.  of  9=>43(1)  —  Jubisdio- 

TION. 

The  statute  in  regard  to  bills  of  exception  is 
jorisdictional. 

Scire  facias  by  Earl  F.  Stanton  against 
Benjamin  C.  Hawkins,  administrator.  De- 
mnrrer  to  the  declaration  was  sustained, 
and  plalntUf  excepts.  On  motion  to  defend- 
ant to  dismiss  the  bill  of  exceptions.    Mo- 


tion granted,  and  case  remitted  for  farther 
proceedings. 

A.  B.  Crafts,  of  Providence,  for  plaintiff. 
Waterman  &  Greenlaw,  of  Providence 
(Charles  E.  Tllley,  of  Providence,  of  counsel), 
for  defendant. 

STELARNS,  J.  This  Is  an  action  of  sclrp 
facias  against  bail.  The  defendant  demurred 
to  the  declaration,  and  the  issue  on  the  de- 
murrer was  argued  before  one  of  the  Jus- 
tices in  the  superior  court  on  the  3d  day  of 
October,  1917.  On  the  15th  of  October,  1917, 
the  court  filed  a  rescript  in  the  case,  sustain- 
ing the  demurrer,  and  on  the  same  day  notice 
of  the  decision  was  duly  sent  by  mail  by  the 
clerk  of  the  superior  court  to  the  attorney 
of  each'  party.  On  the  30th  of  November, 
1917,  the  attorney  for  the  plaintiff  filed  an 
affidavit  In  the  superior  court,  in  which  he 
stated  that  he  did  not  receive  any  notice  of 
the  decision  upon  said  demurrer  until  the 
23d  day  of  November,  1917,  when  upon  in- 
quiry he  was  Informed  that  a  decision  bad 
been  rendered  on  the  demurrer ;  that  he  im- 
mediately on  said  day  looked  at  the  records 
of  the  court,  and  found  that  a  decision  bad 
been  filed  on  the  15th  of  October,  and  that 
he  looked  in  all  possible  places  where  the 
copy  of  said  rescr^t  might  be  In  his  o^ce, 
and  found  no  trace  of  it  The  affidavit  also 
contained  what  purported  to  be  an  excepticm 
to  the  decision  of  the  court  as  follows: 

"The  plamtiff  therein.  Earl  F.  Stanton  there- 
fore files  an  exception  to  said  decision  of  the 
court  sustaining  said  demurrer  to  said  writ  of 
scire  facias,  and  hereby  excepts  to  said  decision 
within  seven  days  after  knowledge  and  notice  of 
said  decision." 

Upon  the  same  date,  November  30,  1917, 
a  notice  of  intention  to  prosecute  a  bill  of  ex- 
ceptions and  a  bUl  of  exceptions  were  filed 
in  the  office  of  the  clerk  of  the  superior  court. 
This  bill  of  exceptions,  on  the  7th  day  of 
December,  1917,  was  allowed  by  the  Justice 
of  the  superior  court,  and  an  exception  to 
this  action  of  the  court  was  duly  taken  by 
the  defendant.  The  case  Is  before  this  court 
on  the  motion  of  the  defendant  to  dismiss  the 
plaintiff's  bill  of  exceptions.  The  defendant 
claims  that  the  exception  of  the  plaintiff  to 
the  action  of  the  trial  justice  was  not  duly 
taken  and  the  notice  of  intention  to  prosecute 
a  bill  of  exceptions  was  not  filed  In  time. 
These  objections  will  be  considered  together, 
as  the  language  of  the  statute  applicable  to 
each  is  the  same. 

In  section  10,  chapter  298,  of  the  General 
Laws  1909,  it  is  provided  that  exceptions  to 
a  final  decision  in  a  cause  heard  by  the  court 
without  a  Jury  may  be  taken  by  filing  the 
same  in  the  office  of  the  clerk  within  seven 
days  after  notice  of  the  decision,  and  by  sec- 
tion 17  It  Is  provided  that.  In  order  to  pros- 
ecnte  a  bill  of  exceptions  to  the  Supreme 
Court,  notice  of  Intention  to  prosecute  a 
bill  of  exceptions  must  be  filed  in  the  office 
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of  the  clerk  of  the  superior  court  within  sev- 
en days  after  notice  of  decision.  Section  11 
of  chapter  298,  as  amended  by  chapter  426 
of  the  Public  Laws,  provides  as  follows: 

"The  clerk  shall  give  immediate  notice  to  the 
parties,  or  to  their  attorneys  of  record,  of  final 
decisions  in  causes  heard  by  the  court  without  a 
jury,  of  decisions  upon  motions  for  a  new  trial 
and  in  arrest  of  judgment,  and  of  decisions  upon 
all  interlocutory  matters,  in  such  manner  as  the 
court  shall  by  general  rule  or  special  order  pre- 
scribe: Provided,  that  if  any  such  decision  shall 
be  rendered  immediately  upon  the  close  of  a 
hearing,  such  notice  shall  not  be  required." 

Rule  30  of  the  Rules  of  Practice  of  the 
superior  court  is  as  follows: 

"The  clerk  shall  give  notice  in  writing  of  the 
decision  in  a  cause  heard  by  the  court  without 
a  jury,  of  decision  upon  a  motion  for  a  new 
trial,  of  the  opening  of  the  report  of  a  master  in 
chancery,  and  of  any  other  matter  with  regard 
to  which  the  court  is  required  by  law  to  pre- 
scribe the  manner  of  notice  by  the  clerk,  by 
mailing  such  notice  directed  to  the  attorney  of 
record  of  said  party  at  the  place  of  the  office  of 
said  attorney  of  record.  In  case  there  be  no  at- 
torney of  record  of  any  party  notice  shall  be 
given  to  such  party  in  such  manner  as  a  Justice 
of  the  court  may  specially  direct" 

The  plaintiff  claims  that  the  seven  days 
provided  for  by  the  statute  commenced  to 
run  from  November  23, 1917,  when  the  plain- 
tiff's attorney  first  had  knowledge  of  the  de- 
cision by  his  examination  of  the  record  or, 
in  other  words,  that  the  word  "notice"  as 
used  in  the  statute  referred  to  means  actual 
knowledge.  The  terms  "notice"  and  "knowl- 
edge" are  not  synonymous  In  the  law. 
Without  attempting  to  cite  numerous  au- 
thorities In  support  of  this  proposition  It  Is 
8u£Bcient  simply  to  refer  to  several  familiar 
Illustrations.  By  sections  6  and  7,  chapter 
253,  General  Laws  of  1909,  provision  Is  made 
for  the  recording  or  filing  of  a  variety  of 
instruments  specified  therein  such  as  con- 
tracts for  the  sale  of  land,  deeds,  mortgages, 
etc.,  and  it  Is  expressly  provided  in  the  stat- 
ute that  such  record  or  filing  shall  be  cou> 
Btructlve  notice  to  all  persons  of  the  con- 
tents of  such  Instruments.  Again  in  section 
12,  chapter  247,  It  is  provided  that  the  court 
may,  by  general  rule,  prescribe  the  notice  to 
be  given  of  petitions  of  divorce,  within  or 
without  the  state.  Rule  4  of  Rules  in  Di- 
vorce of  the  Superior  Court  provides  that 
the  court  may  authorize  notice  by  publication 
In  the  newspaper  in  cases  when  the  residence 
or  address  of  the  adverse  party  is  unknown. 
In  the  class  of  cases  above  referred  to  it  is 
held,  if  the  statutory  requirements  have  been 
complied  with,  that  legal  notice  has  been 
given,  and  it  is  immaterial  that  the  party 
whom  It  is  sought  to  bind  by  such  notice 
had  no  actual  knowledge  of  the  facts. 

In  Cranston  Print  Works  v.  Whalen,  27  R, 
I.  445,  63  Atl.  176,  114  Am.  St  Rep.  56,  8 
Ann.  Cas.  1143,  the  action  was  one  of  tres- 
pass and  ejectment.  The  statute  required 
that  written  notice  be  given  to  terminate  a 
letting  from  month  to  month,  but  did  not 


prescribe  either  the  form  of  notice  or  any 
particular  mode  In  which  it  must  be  served. 
The  court  held  that  a  written  notice,  directr 
Ing  the  defendant  to  quit,  which  was  deliv- 
ered to  the  wife  of  the  tenant  upon  the  prem- 
ises, the  defendant  himself  being  absent,  was 
a  sufilcient  compliance  with  the  requirements 
of  the  statute,  and  it  was  immaterial  that 
the  tenant  had  no  actual  knowledge  of  the 
notice,  as  the  statute  did  not  require  personal 
notice  to  be  made  upon  the  tenant. 

[1]  In  the  case  at  bar,  as  the  method  pre- 
scribed by  the  statute  and  rules  of  the  su- 
perior court  for  the  giving  of  notice  has  been 
followed,  we  are  of  the  opinion  that  legal  no- 
tice was  given  to  the  plaintiff  on  October  15, 
1917,  when  notice  of  the  decision  was  mailed 
to  the  attorney  of  the  plaintiff,  and  that  re- 
gardless of  the  fact  whether  the  notice  was 
received  or  not. 

[2]  The  statute  in  regard  to  bills  of  ex- 
ceptions is  jurisdictional.  Batchelor  v.  Batch- 
elor,  39  R.  I.  Ill,  97  AtL  717. 

As  the  exception  was  not  taken  and  notice 
of  intention  of  filing  the  bill  of  exceptions 
was  not  filed  within  seven  days  after  notice 
was  mailed,  this  court  is  without  jurisdiction 
to  consider  the  bill  of  exceptions. 

The  motion  of  the  defendant  to  dismiss  the 
bill  of  exceptions  Is  granted,  and  the  case 
is  remitted  to  the  superior  court  for  further 
proceedings. 


ADAMS  V.  JOHN  R.  WHITE  ft  SON,  Inc. 
(No.  5091.) 

(Supreme  Court  of  Rhode  Island.    April  1, 
1918.) 

1.  MCNICIFAI.    COBFORATIONS    €=>663(1)— FEE 

or  Stbeet— Pbksitmption. 
In  the  absence  of  evidence  to  the  contrary, 
the  presumption  is  that  plaintiff  owns  the  fee 
of  a  street  adjacent  to  his  land,  subject  at  most 
to  an  easement  therein  as  a  way  on  the  part  of 
the  public 

2.  Whabves  <g=»16  —  Weabfaoe  —  Usk  foe 
Bebthino  Pubfoses. 

The  use  of  plaintiff's  wharf  for  berthing  pur- 
poses by  barges  consigned  to  defendant,  by  over^ 
lapping  it,  and  by  fastening  lines  to  its  posts 
and  spiles,  supported  plaintiff's  claim  for  wharf- 
age. 

3.  CotJBTS  «=»489(1)  —  Fedbxal  Judiciast 

Act — IlIPLIBD  CONTBACT  TO  PAY  WHAHFAQE. 

If  there  is  an  implied  contract  to  pay  wharf- 
age, a  common-law  action  will  lie,  and  the  ac- 
tion in  personam  can  properly  be  brought  in  a 
state  court  under  the  saving  clause  of  the  fed- 
eral Judiciary  Act  of  1789  (Act  Cong.  Sept. 
24,  1789,  c.  20,  1  Stat.  73). 

4.  Whabves    iS=>19— Whabpaqe— AssTTMPsrr. 

Where  defendant  ordered  coal  barges  to  dis- 
charge at  its  wharf,  and  all  of  such  barges  were 
so  long  that  they  overlapped  plaintiff's  adjacent 
wharf  for  a  considerable  distance,  and  also  tied 
up  to  plaintiff's  wharf,  so  that  they  were  in  part 
berthed  there,  and  plaintiff  notified  defendant 
that  he  would  charge  wharfage,  plaintiff  could 
maintain  an  action  of  assumpsit  against  defend- 
ant, though  defendant  was  not  the  owner  of  the 
barges,  and  though  the  captain  of  a  barge  con- 
trolled it,  once  placed  alongside  the  wharf. 


tffoTot  other  casoi  IM  same  topic  and  KBY-NUHBBR  In  all  Key-Numbered  DlgeeU  and  IitdazM 


Digitized  by 


Google 


B.I.) 


ADAMS  ▼.  JOHK  B.  WHITE  &  SON 


231 


5.  Evidence  «=>543(1)  —  Expebt  Opinion  — 
Rental  Value  of  Whabi^Qualification 
or  Witness. 

Plaintiff,  suing  in  assnmpsit  for  wharfaKe> 
who  bad  testified  he  was  familiar  with  the  value 
of  wharf  property  on  both  sides  of  the  river, 
and  that  he  kept  himself  posted  as  to  the  rentals 
of  the  same,  was  competent  to  testify  as  to  the 
fair  rental  value  of  the  privilege  of  overlapping 
his  wharf  enjoyed  by  defendant  while  discharg- 
ing vessels  at  its  own  doclc. 

6.  Etidkncb  <s=3549  —  Opinion  —  Value  ot 
Pbopebtt— Explanation. 

In  assumpsit  for  wharfage,  a  real  estate 
broker  was  properly  allowed  to  explain  in  what 
way  there  had  been  an  increase  in  the  value  of 
water  front  properties,  as  he  had  stated  in  an 
answer  to  a  previous  question. 

7.  Appeal  and  Ebbob  «=>10<B(6)— Habmlbsb 

ERBOB— EVIDENCS. 

In  such  action,  a  question  to  the  treasurer 
of  defendant  company,  if  it  had  not  exercised 
the  privilege  of  berthing  any  barge  at  plain- 
tifTs  dock,  to  which  the  treasurer  answered  in 
the  negative,  was  harmless  to  defendant,  if  er- 
'  roneous. 

&  Whabves  «=3l&— Absckfsit  fob  Whaxt- 
AOE — Evidence. 

In  such  action,  the  courtfs  permitting  to  be 
pnt  to  defendant's  treasurer  the  question  as  to 
wbeUier  be  ordered  barges  to  the  wharf,  know- 
ing that  be  could  not  give  a  complete  berth  to 
any  of  them,  to  which  he  answered  that  he  did 
not  personally,  but  that  the  concern  did,  was 
not  error. 

9.  Whabves  «=s>1&— Assumpsit  fob  Whabf- 
AOB — Evidence. 

In  such  action,  questions  intended  to  show 
that  defendant  company  had  long  enjoyed  by 
permission  the  privilege  to  overlap  plaintiff's 
wharf,  that  it  had  for  a  long  time  paid  a  sum 
monthly  to  plaintiff  therefor,  etc.,  were  admis- 
sible; the  testimony  being  pertinent  to  the  ques- 
tion of  the  value  of  the  use  of  plaintiff's  proper- 
ty by  defendant. 

10.  Appeal  and  Ebbob  ®=»1004(3)— Review- 
Excessive   Vebdigt  Appboved   by   Trial 

COXJBT. 

In  assumpsit  for  wharfage,  where  defend- 
ant offered  no  testimony  on  the  question  of  dam- 
ages, so  that  the  jury  had  before  them  only  the 
testimony  presented  by  plaintiff,  on  which  they 
could  properly  award  damages  at  $20  a  month, 
as  they  did,  verdict  was  not  excessive,  because 
the  jury  did  not  make  a  calculation  based  on 
defendant's  overlappinge  of  plaintifTs  wharf 
with  barges  for  the  length  of  time  thereof;  the 
fact  being  in  evidence  that  defendant  had  at  one 
time  paid  a  definite  sum  each  month  for  the 
privilege  of  overlapping,  irrespective  of  however 
mudi  uie  actual  use  of  plaintiff's  property  might 
vary. 

Exertions  from  Superior  Court,  Provi- 
dence and  Bristol  Ck>iintle8;  John  Doran, 
Judge. 

Action  by  A  Blgelow  Adams  against  John 
R.  White  &  Son,  Incorporated,  resulting  In 
verdict  for  plaintiff,  and  defendant  excepts. 
Remitted  for  entry  of  judgment  on  the  ver- 
dict 

Frank  Eealy  and  George  T.  Marsh,  both  of 
Providence,  for  plaintiff.  Henry  W.  Hayes 
and  Boss  &  Bamefleld,  all  of  Providence,  for 
defendant. 

BAKESt,,  J.  This  Is  an  action  of  assump- 
sit, brought  to  recover  compensation  for  the 
use  by  the  defendant  (as  alleged  In  the  first 


count  of  the  amended  declaration)  from  Jan- 
uary 1,  1913,  to  October  1,  1915,  of  the  plain- 
tiff's wharf  "and  the  berth  adjacent  thereto, 
by  overlapping  on  Uie  wharf  of  said  plaintiff, 
and  occupying  the  berth  In  front  there- 
of, and  at  times  making  fast  thereto,  as  and 
when  It  deemed  It  convenient  or  desirable, 
when  discharging  vessels"  at  defendant's 
wharfs  under  notice  before  given  that  "the 
rent  or  hire"  "for  such  privilege  and  the 
use  of  said  wharf  and  said  berth  in  maimer 
as  aforesaid"  would  be  $20  per  month.  The 
common  counts  Included  one  "for  so  much 
money  for  the  use  and  occupation  of  a  cer- 
tain messuage  or  tenement  or  wharf  proper- 
ty belonging  to  the  plaintiff  *  *  *  by 
berthing,  occupation,  overlapping,  or  making 
fast  thereto  by  the  said  defendant,  for  the 
space  of  33  months  before  then  elapsed,"  etc., 
and  a  count  for  Interest.  The  plea  was  the 
general  Issue.  The  case  was  tried  in  Feb- 
ruary, 1917,  and  a  verdict  was  rendered  in 
favor  of  the  plaintiff  In  the  sum  of  $682. 
A  motion  of  the  defendant  for  a  new  trial 
was  denied.  The  case  Is  before  this  court 
on  defendant's  blU  of  exceptions,  which  con- 
tains 75  exceptions,  72  of  which  relate  to 
the  admission  or  exclusion  of  testimony,  the 
seventy-third  to  the  refusal  of  the  court  to 
direct  a  verdict,  the  seventy-fourth  to  a  por- 
tion of  judge's  charge  to  the  Jury,  and  the 
seventy-fifth  to  the  denial  of  the  motion  for 
a  new  trial. 

The  adjacent  wharves  si  the  plaintiff  and 
defendant  are  described  In  the  reported  case 
of  Adams  v.  John  R.  White  &  Son,  38  R.  L 
240,  94  Atl.  675,  which  was  between  the  same 
parties,  and  in  which  the  plaintiff  was  per- 
mitted to  recover  compensation  for  the  use 
of  his  wharf  by  the  defendant  for  the  eight 
months  preceding  January  1,  1913,  In  sub- 
stantially the  same  manner  as  Is  alleged  and 
shown  In  the  present  case.  This  case,  there- 
fore, seems  to  be  ruled  by  the  opinion  In 
that  case,  unless  some  new  question  Is  rais- 
ed which  may  affect  the  conclusion  there 
reached,  or  tmless  the  te.stlraony  now  pre- 
sented Is  so  materially  different  as  to  relieve 
the  defendant  from  liability.  As  to  the  lat- 
ter point.  In  the  former  case  the  defendant 
offered  no  testimony;  in  the  trial  of  the 
present  case  one  witness,  Mr.  Merwln  White, 
the  president  and  general  manager  of  the  de- 
fendant corporation,  testified  for  the  defend- 
ant. The  manager  In  his  direct  examina- 
tion testified  that  the  defendant  owned  no 
barges,  that  it  had  no  control  over  the  barg- 
es discharging  at  the  South  Water  street 
wharf,  and  that  the  captains  had  absolute 
charge  of  their  barges.  He  also  testified  as 
to  previous  payments  for  use  of  the  plain- 
tiff's wharf  and  as  to  the  fact  of,  and  reason 
for,  discontinuing  them.  In  cross-examina- 
tion he  said  the  defendant  provided  the  berth 
for  the  barges  bringing  coal  to  It;  that  all 
the  barges  containing  coal  for  the  defend- 
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ant,  whlcb  were  taken  to  tbe  South  Water 
street  wharf,  were  taken  there  by  order  of 
tbe  defendant;  that  noQe  of  tbe  barges 
could  discharge  at  defendant's  South  Water 
street  dock  without  overlapping  some  ad- 
jacent dock;  that  some  of  tbe  barges  carried 
more  coal  than  the  South  Water  'Street 
pocket  could  take,  and  In  consequence  they 
would  be  partially  discharged  at  one  of  tbe 
other  docks  of  the  defendant,  and  then  be 
taken  by  defendant's  order  to  South  Water 
street  to  finish  the  nnloadlng. 

Tbe  defendant  considers  and  discusses  the 
last  three  exceptions  together  and  In  so  do- 
ing claims:  (1)'  That  the  plaintiff  has  no 
right  in  law  to  maintain  an  action  in  as- 
sumpsit "for  the  overlapping  of  bis  wharf 
property  by  a  vessel  in  navigable  waters 
which  is  unloading  Its  cargo  at  an  adjoin- 
ing  wharf ;  (2)  that  he  has  no  right  in  law 
to  maintain  such  an  action  against  the  own- 
er or  lessee  of  the  adjoining  wharf  proper- 
ty; and  (3)  that  be  cannot  maintain  such 
action  against  any  one  for  compensation  for 
overlapping,  "based  not  upon  tbe  actual  time 
of  such  overlapping,  but  upon  monthly  or 
yearly  periods,  regardless  of  tbe  number  of 
times  that  such  overlapping'  occurs." 

We  will  consider  these  claims.  We  are, 
of  course,  not  considering  moot  questions, 
but  a  case  as  It  Is  presented  by  the  evi- 
dence. Claim  1  is  not  an  accurate  statement 
of  plaintiff's  case,  for  he  Is  suing,  not  only 
for  overlapping  by  a  single  vessel,  but  for 
the  overlapping  bis  wharf,  and  for  tbe  oc- 
cupying of  the  berth  in  front  thereof,  and 
for  the  making  fast  thereto  on  numerous 
occasions  by  many  vessels,  as  appears  by  his 
declaration  and  the  evidence  he  offers. 

[1]  Adams  v.  John  R.  White  &  Son,  su- 
pra, was  an  action  of  assumpsit  In  that 
case  there  was  some  evidence  of  an  express 
contractual  relation  between  the  parties 
for  the  first  one  or  two  of  the  eight  months 
for  whlcb  recovery  was  had,  but  not  for  the 
remainder  of  them.  In  this  case  we  find 
no  evidence  of  an  express  contract  Tbe 
plaintiff  produced  testimony  showing  that  48 
barges  were  taken  to  tbe  South  Water  street 
dock  at  the  order  of  the  defendant  by  tbe 
Providence  Steamboat  Company  between 
January  1,  1913,  and  October  1,  1915,  giving 
dates  and  names  of  barges,  and  It  appeared 
by  defendant's  witness  that  in  addition  oth- 
er barges  were  taken  there  direct  from  the 
stream,  but  how  many  the  witness  was  un- 
able to  say.  All  of  these  barges  overlapped 
the  plaintlfTs  wharf,  some  as  many  as  90 
feet  and  most  of  them  ran  lines  and  made 
fast  to  posts  or  spiles  on  the  Adams  wharf 
at  Ward  street.  The  plat  in  evidence  shows 
that  the  plaintiff  owns  tbe  land  bordering  on 
Providence  river  next  north  as  well  as  next 
south  of  Ward  street  In  tbe  absence  of  evi- 
dence to  tbe  contrary,  tbe  presumption  is 
that  the  plaintiff  owns  tbe  fee  of  Ward 
street  adjacent  to  liis  land,  subject  at  most 


to  an  easement  therein  u  a  way  on  the  part 
of  tbe  public. 

[2]  The  evidence  shows  that  the  west  end 
of  Ward  street  is  portion  of  the  wharf  over 
which  the  plaintiff  alone  is  shown  to  exer- 
cise control  by  leasing  it  to  others.  Tbe  lo- 
cation and  use  of  the  posts  or  spiles  to 
which  the  barges  were  fastened  would  seem 
to  indicate  that  they  were  there  to  furnish 
the  means  by  which  vessels  might  safely 
berth,  and  that  they  were  part  of  tbe  equip- 
ment of  the  wharf.  At  all  events  it  is  evi- 
dence from  whlcb  the  Jury  might  properly 
find  that  by  tbe  overlapping,  and  by  fas- 
tening their  lines  to  the  posts,  the  barges 
were  using  tbe  plaintiff's  wharf  for  berthing 
purposes.  Such  use  would  support  a  claim 
for  wharfage. 

In  Ex  parte  Easton,  95  TJ.  S.  68,  on  page  73 
(24  L.  Ed.  373),  the  court  says: 

"Compensation  for  wharfage  may  be  claimed 
upon  an  express  or  an  Implied  contract,  accord- 
ing to  the  circumstances.  Where  a  price  is 
agreed  upon  for  the  use  of  the  wharf,  the  con- 
tract furnishes  the  measure  of  compensation; 
and  when  the  wharf  is  used  without  any  such 
agreement,  the  contract  ia  implied,  and  the  pro- 
prietor is  entitled  to  recover  what  is  just  and 
reasonable  for  the  use  of  his  property  and  the 
benefit  conferred." 

See,  also.  The  Idlewlld,  64  Fed.  603,  at 
page  605,  n  O.  C.  A.  328. 

In  Ranstead  v.  Fahey  (D.  C.)  44  Fed.  805, 
the  parties  were  owners  of  adjacent  wharves. 
Tbe  defendant  dealt  in  coal,  wood,  and  sand. 
He  did  not  own  tbe  vessels  which  discharged 
at  his  wharf  tbe  cargoes  purchased  by  bim. 
They  were  of  such  length  that  of  necessity 
they  overlapped  plaintiff's  wharf.  Plaintiff 
notified  defendant  that  be  would  be  charged 
wharfage.  The  court  held  that  there  was 
an  implied  contract,  although  there,  as  here, 
tbe  defendant  claimed  that  no  wharfage  waa 
chargeable  to  him. 

[3]  Of  course,  if  there  is  an  implied  con- 
tract, a  common-law  action  will  lie,  and  tbe 
action  in  personam  can  properly  be  brought 
in  a  state  court  under  the  saving  clause  of 
tbe  Judiciary  Act  of  1789.  1  Am.  &  Eng. 
Ency.  L.  648,  and  cases  under  note  5.  We 
are  of  opinion,  therefore,  that  the  plaintiff 
can  maintain  an  action  in  assumpsit  against 
some  one  for  such  use  of  his  wharf  as  be 
has  shown. 

[4]  2.  Can  be  maintain  it  against  tbe  de- 
fendant, who  Is  the  owner  or  lessee  of  tbe 
adjacent  wharf  to  the  south?  The  defend- 
ant's argument  before  the  trial  Judge  In  sup- 
port of  its  motion  to  direct  a  verdict  (aa 
set  out  at  length  in  tbe  transcript),  as  well 
as  before  this  court  is  in  substance  that  the 
action  cannot  be  maintained  against  it  be- 
cause it  is  owner  of  none  of  the  barges  dis- 
charging coal  at  its  wharf,  and  because,  also, 
while  tbe  barges  are  brought  to  the  wharf 
by  its  orders,  after  a  barge  Is  once  placed 
alongside  of  the  White  wharf,  "the  captain 
of  that  barge"  controls  her  "from  that  time 
on."     In  other  words,  the  claim  is  that,  if 
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tbe  plaintiff  has  any  right  of  action,  it  is  to 
be  enforced  only  against  each  vessel  by  a  pro- 
ceeding In  rem  or  against  the  owner  thereof 
by  an  action  In  personam.  While  procedure  In 
this  manner  may  be  open  to  the  plaintiff, 
we  think  he  may  have  another  remedy.  Here 
Is  the  situation  disclosed.  For  a  period  of 
nearly  three  years  the  defendant,  whenever 
for  the  convenient  transaction  of  Its  business 
It  found  it  desirable  to  place  its  coal  in 
the  coal  pocket  on  its  Soutli  Water  street 
wharf,  ordered  the  barges  conveying  Its  coal 
brought  to  that  wharf  in  order  to  discharge 
the  coal.  It  undertook  to  provide  the  berth 
for  them  to  do  this.  It  knew  of  no  barges 
coming  to  this  port  which  are  not  longer  than 
the  frontage  of  Its  South  Water  street  wharf, 
and  therefore  was  aware  that  every  barge 
brought  to  Its  wharf  by  Its  order  would  over- 
lap a  neighboring  wharf.  It  Is  in  evidence 
that  many  of  these  barges  are  so  long  that 
they  overlap  the  plaintiff's  wharf  for  a  dis- 
tance considerably  in  excess  of  the  entire 
frontage  of  defendant's  wharf,  and  also  that 
they  tie  up  to  plaintiff's  wharf,  so  that  they 
are  in  part  berthed  there.  All  of  this  has 
been  done  after  notice  by  the  plaintiff  to  tbe 
defendant  that  he  would  bold  it  responsible 
for  this  use  of  his  wharf. 

While,  of  course,  the  captain  of  a  barge 
controls  her  as  she  lies  at  the  wharf,  moves 
her  back  and  forth  as  he  sees  fit  In  order  to 
take  out  the  coal  from  the  different  batch- 
ways,  and  in  so  doing  may  change  her  moor- 
ings from  one  post  to  another,  all  of  these 
things  are  consequent  upon,  incidental  to, 
and  In  a  sense  necessary  steps  In,  the  landing 
of  tbe  coal  of  the  defendant  at  the  place  he 
selects  and  which  he  undertakes  to  provide. 
All  that  Is  done  Is  for  Its  benefit.  Every- 
thing done  naturally  follows  and  Is  Involved 
in  the  Initial  act  of  the  defendant  In  ordering 
the  barges  to  Its  wharf  for  the  purpose  of 
discharging  Its  coal.  We  are  of  opinion, 
therefore,  that  the  plaintiff  can  maintain  an 
action  of  assumpsit  against  the  defendant  by 
virtue  of  the  familiar  maxim  "Qui  faclt  per 
allum,  faclt  per  se."  In  Ranstead  v.  Fahey, 
supra,  the  syllabus  by  the  court  In  part  Is : 

"Where  the  purchaser  of  the  cargo  was  bound 
to  furnish  a  wharf  free  of  expense  to  tbe  vessel, 
and  ordered  the  vessel  to  discharge  at  his  own 
wbairf,  when  she  necessarily  overlapped  on  to 
the  adjoining  wharf,  and  notice  was  given  him 
that  wharfajre  woald  be  charjted,  there  was  an 
implied  contract  to  pay  such  amonnt  of  wharf- 
age as  was  legally  collectible,  and  that  the  ad- 
joining owner  could  sue  him  in  personam  In  ad- 
miralty." 

lu  accordance  with  the  views  already  ex- 
pressed, the  seventy-third  and  seventy-fourth 
exceptions  are  overruled,  as  Is  also  tbe  seven- 
ty-fifth, so  far  as  everything  Is  therein  in- 
volved, except  as  to  the  amount  of  the  ver- 
dict, which  will  be  referred  to  later. 

All  of  the  other  exoeptlona,  except  No.  37 
(wblcb  is  not  pressed),  relate  to  the  admis- 
sion of  testimony.  The  defendant  groups 
them  thus:    Exceptions  1,  2,  3,  and  33,  as 


taken  to  questions  relative  to  any  difference 
In  the  use  of  plaintiff's  wharf  by  defendant 
before  and  after  the  beginning  of  the  time 
for  which  the  present  dalm  is  made ;  excep- 
tions 4  to  30,  Inclusive,  60  to  62,  Inclusive, 
and  64  to  72,  inclusive,  as  taken  to  questions 
concerning  "rent"  or  "compensation"  paid  by 
defendant  to  plaintiff  in  previous  years ;  ex- 
ceptions 31,  3S,  and  39,  as  taken  to  questions 
concerning  the  value  of  defendant's  privilege 
to  overlap;  exceptions  32  and  36,  as  taken 
to  questions  concerning  tbe  alleged  privilege 
of  defendant  to  overlap;  exceptions  49  and 
63,  as  taken  to  questions  as  to  berthing  of 
barges  by  order  of  defendant;  and  excep- 
tions 34,  35,  and  40  to  48,  Inclusive,  as  taken 
to  questions  concerning  the  reservation  In 
favor  of  defendant  in  a  lease  between  the 
plaintiff  and  the  Providence,  Fall  River  & 
Newport  Steamboat  Company,  whereby  the 
latter  hired  the  plaintiffs  wharf  for  the  en- 
tire period  for  which  he  now  sues.  The  de- 
fendant only  separately  discusses  exceptions 
31,  38,  and  39. 

[S]  Exception  31  was  taken  to  a  question 
put  to  the  plaintiff  as  to  a  fair  rental  value 
of  the  privilege  of  overlapping  enjoyed  by 
defendant  while  discharging  vessels  at  its 
dock.  The  plaintiff  had  testified  that  he  was 
familiar  with  the  value  of  wharf  properties 
on  both  sides  of  Providence  river,  and  that 
he  kept  himself  posted  as  to  rentals  of  tbe 
same.  We  think  there  was  no  error  in  per- 
mitting the  question  to  be  answered. 

Exceptlcm  38  was  taken  to  an  unanswered 
question. 

[I]  Exception  39  was  taken  to  a  question 
asking  a  real  estate  broker  to  explain  in  what 
way  there  had  been  an  Increase  in  the  value 
of  water  front  properties,  as  the  witness  had 
stated  in  answer  to  a  previous  question. 
There  was  no  error  in  permitting  the  answer. 

Exceptions  32,  34,  35,  36,  40,  and  41  (the 
first  of  the  two  numbered  41)  are  taken  to 
questions  asked  to  establish  the  fact  that 
tbe  plaintiff  had  given  and  reserved  to 
the  defendant  the  privilege  of  overlapping. 
There  is  no  merit  in  the  exceptions. 

[7]  Exception  49  was  taken  to  a  question 
to  Mr.  White,  asking  him  If,  during  the  time 
he  had  been  treasurer,  the  company  had  not 
"exercised  the  privilege  of  berthing  any 
barge  you  desired  to  discharge  at  South  Wa- 
ter street  In  Mr.  Adams'  berth  or  dock."  To 
this  the  witness  replied  In  the  negative.  The 
defendant  could  not  liave  been  prejudiced 
thereby. 

[S]  Exception  63  was  taken  to  the  court's 
permitting  this  question  to  be  put  to  Mr. 
White,  namely,  "Knowing  that  you  could  not 
give  a  complete  berth  to  any  of  those  bar- 
ges, yon  ordered  them  there,  did  you  not?" 
To  which  the  answer  was,  "Well,  I  didn't 
personally,  but  the  concern  did."  There  was 
no  error  In  this. 

[9]  The  other  exceptions  were  taken  to 
questions  Intended  to  show  that  the  defendant 
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had  long  enjoyed  by  permission  this  privilege 
of  overlapping,  that  It  had  for  a  long  time 
paid  the  plaintiff  monthly  a  sum  certain 
therefor,  that  during  the  period  sued  for  it 
had  continued  to  make  use  of  plaintiff's 
wharf  in  the  same  manner  as  formerly,  that 
plaintifTs  wharf  Is  in  the  same  condition  now 
as  when  defendant  was  formerly  using  It  as 
lias  been  described,  and  that  said  steamboat 
company  at  the  time  of  the  trial  was  paying 
rent  for  the  Adams'  wharf,  imder  a  lease  con- 
taining no  reservation  of  its  use  by  defend- 
ant, flOO  more  a  year  than  it  had  paid  un- 
der the  old  lease,  containing  the  privilege 
of  use  by  defendant  We  think  all  this  tes- 
timony was  pertinent  to  the  question  of  the 
value  of  the  use  of  plaintiff's  property  by  the 
defendant,  and  all  these  exceptions  to  the 
admission  thereof  are  overruled,  without  be- 
ing discussed  in  detail. 

[10]  By  its  claim  3  the  defendant  seems  to 
urge  that  the  verdict  is  not  entitled  to  stand 
because  the  Jury  apparently  have  assessed 
the  damages  at  |20  a  mouth,  in  accordance 
with  the  account  filed  by  the  plaintiff,  instead 
of  making  a  calculation  based  upon  the  num- 
ber of  overlapplngs  and  the  length  of  time 
thereof.  The  defendant  offered  no  testimony 
on  the  question  of  damages,  so  that  the  Jur.v, 
in  considering  that  question,  had  before  them 
only  such  testimony  as  was  presented  by  the 
plaintiff.  They  had  before  them  the  fact 
that  the  defendant  had  at  one  time  paid  a 
definite  sum  each  month  for  the  privilege.  Ir- 
respective of  however  much  the  actual  use 
of  plaintifTs  property  might  vary  from  month 
to  month.  There  were  estimates  of  the  value 
of  the  privilege  by  the  year,  by  experts,  con- 
siderably in  excess  of  the  account  sued  for,  as 
well  as  the  evidence  of  actual  increased  rent 
under  a  lease  excluding  the  privilege.  It  is 
clear  that  there  was  testimony  in  the  case 
upon  which  the  Jury  could  properly  award  as 
large  a  sum  as  they  have  given.  The  verdict 
has  been  approved  by  the  trial  Judge.  We 
therefore  discover  no  valid  reason  for  dis- 
turbing his  denial  of  the  motion  for  a  new 
trial  on  the  ground  that  the  damages  are  ex- 
cessive. 

All  the  exceptions  are  overruled,  and  the 
case  is  remitted  to  the  superior  court  for  the 
entry  of  Judgment  on  the  verdict 


THOMASTON  SAV.  BANK  v,  HTJRLEX 
et  aL 

(Supreme  Judicial  Court  of  Maine.     March  22, 
1918.) 

1.  MoBTOAOES   ®=>38&— Undivided   Intkkest 

IW    B38TATES— FOHKCLOSUBB— EQUITT. 

Where  one  heir  having  an  undivided  inter- 
est mortgaged  it  and  then  acquired  other  undi- 
vided interests  and  the  estate  was  partitioned, 
and  she  mortgaged  the  lands  partitioned  to 
her  and  deeded  parts  of  them  "free  of  incum- 
brance" and  the  mortgagee  of  the  undivided  in- 


terest brought  suit  to  foreclose  the  mortgage, 
while  his  rights  attached  to  the  land  set  off  to 
satisfy  the  undivided  interest  under  specific 
provisions  of  Rev.  St  c.  93.  §  28.  the  contro- 
versy was  governed  by  equity  rather  than  by 
law,  and  would  be  so  treated  by  the  Supreme 
Judicial  Court 

2.  MOBTOA62S  <S=>289—FoBECL08in»— Undi- 
vided Inteeest  in  Estates  —  PaoPEKTr 
Subject. 

Only  the  original'  ntprtgaged  interest  as  rep- 
resented in  lots  partitioned  to  satisfy  it  should 
be  first  foreclosed,  and  those  lots  which  the 
mortgagee  had  sold  to  strangers  without  notice 
could  be  reached  only  for  a  deficiency. 

3.  MOBTQAQES    <S=»^(4)— FOKECLOBUBE— Pa»- 

TiEa 
In  suit  by  the  mortgagee  of  an  undivided 
mterest,  after  partition,  to  foreclose  the  mort- 
gage, the  holder  of  junior  mortgages  was  not  a 
necessary  party. 

Report  from  Supreme  Judicial  Court,  Knox 
County. 

Suit  by  the  Thomaston  Savings  Bank 
against  Frances  E.  Hurley  and  others.  Case 
reported.    Remanded. 

Argued  before  CORNISH,  C.  J.,  and  BIRD, 
HANSON,  and  PHILBROOK,  JJ. 

Joseph  E.  Moore  and  Rodney  I.  Thompson, 
both  of  Rockland,  for  plaintiff.  A.  S.  Little- 
field  and  Oiarles  T.  Smalley,  both  of  Rock, 
land,  for  defendants. 

CORNISH,  C.  J.  This  Is  a  real  action 
brought  for  the  purpose  of  foreclosing  a 
mortgage  given  by  Mary  K.  Dinsmore  to  the 
plaintiff  for  the  sum  of  $6,000  on  June  26, 
1890. 

The  history  of  the  transaction  Is  briefly 
this:  Samuel  PlUsbury  died  intestate  In 
Rockland,  some  time  prior  to  1890.  He  left 
a  large  amount  of  real  estate  as  described 
In  the  writ  which  passed  to  his  heirs  at  law 
in  undivided  interests.  Mary  K.  Dinsmore 
was  a  daughter,  and  inherited  one-fifth,  not 
one-fourth  as  the  writ  alleges.  Frances  E. 
Hurley  was  another  daughter,  and  also  in- 
herited one-fifth.  At  some  time  prior  to  1893 
Mrs.  Hurley  purchased  from  her  sister,  Mary 
K.  Dinsmore,  the  iatter's  Interest  subject  to 
the  bank  mortgage,  and  also  a  one-fifteenth 
interest  each  from  two  other  heirs,  Grace  E. 
Green  and  Fannie  E.  McDemmon.  This  made 
her  entire  holdings  eight  undivided  fifteenths. 
The  remainlngs  seven-fifteenths  were  held  by 
other  heirs,  viz.  Helen  L.  Eenney  three-fif- 
teenths, Wm.  H.  Clark  PlUsbury  three-fif- 
teenths, and  Maud  L.  Noera  or  Maud  L.  An- 
derson one-fifteentH. 

On  November  18,  1893,  the  entire  estate 
was  partitioned  among  the  several  owners  by 
the  Supreme  Judicial  Court  The  PlUsbury 
Block,  which  is  the  twelfth  item  In  the  writ, 
was  set  off  to  Helen  L.  Kenney  and  Wm.  H. 
Clark  PlUsbury,  who  together  held  slx-flf- 
teenths.  The  house  and  lot  at  the  comer  of 
Union  and  Summer  streets,  together  with  a 
storehouse  and  lot  and  a  shore  privilege  and 
wharf  on  Sea  street,  being  Items  2,  9,  and  10 
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In  the  writ,  were  set  off  to  Maud  Ii.  Anderson 
as  her  one-flfteenth.  All  the  rest  of  the  prop- 
erty was  set  off  to  Mrs.  Hurler,  who  at  that 
Ume  was  the  owner  of  the  other  eight-fif- 
teenths, as  has  already  been  explained. 

[1]  The  plaintlfTs  mortgage  covered  only 
the  one-fifth  undivided  interest  of  Mte.  Dins- 
more.  Had  she  retained  her  title  at  the 
time  of  the  partition,  the  rights  of  the  parties 
could  be  easily  ascertained,  because  the  legal 
effect  of  a  partition  upon  an  undivided  in- 
terest subject  to  mortgage  is  governed  by 
R.  S.  c  93,  S  28,  which  provides: 

"A  person  having  a  mortgage  attachment  or 
other  lien  on  the  share  in  common  of  a  part 
owner,  shall  be  concluded  by  the  judgment  so 
far  as  it  respects  the  partition,  but  his  mortgage 
or  lien  remains  in  force  on  the  part  assigned 
or  left  to  such  part  owner." 

In  other  words,  the  mortgage  on  the  un- 
divided interest  follows  after  and  attaches 
itself  automatically  upon  the  several  Interest 
of  the  mortgagor  after  partition  Is  made. 
The  several  interest  takes  the  place  of  the 
undivided  interest. 

But  Mrs.  Dinsmore,  the  mortgagor  here, 
had  sold  her  undivided  IntMest,  subject  to 
th«  mortgage,  to  Mrs.  Hurley,  a  coowner, 
after  the  mortgage  was  glvenand  before  par- 
tition, and  In  the  partition  the  Dinsmore 
interest,  three-fifteenths,  was  combined  with 
the  inherited  interest  of  Mrs.  Hurley,  three- 
fifteenths,  as  well  as  with  the  two  one-fif- 
teenth Interests  which  Mrs.  Hurley  had  pur- 
chased from  Green  and  McDemmon,  and  the 
entire  eight-fifteenths  held  by  Mrs.  Hurley 
were  satisfied  by  the  property  assigned  to 
her,  no  discrimination  being  made  between 
the  Dinsmore  Interest,  the  Green  and  Mc- 
Demmon interest,  and  the  original  Hurley 
interest.  They  were  all  grouped  together 
and  treated  as  one  Interest.  It  is  clear  that 
the  portion  set  off  to  Helen  L.  Kenney,  Wm. 
H.  Clark  PlUsbury,  and  Maud  L.  Anderson 
became  entirely  free  from  the  bank  mort- 
gage. That  could  be  enforced  only  against 
the  portion  set  off  to  Mrs.  Dinsmore  or  to  her 
grantee,  Mrs.  Hurley,  and  as  no  specific  por- 
tion was  assigned  to  satisfy  the  Dinsmore  in- 
terest, in  reality  the  mortgage  attached  to 
three  imdlvlded  fifteenths  out  of  the  eight 
undivided  fifteenths  set  off  to  Mrs.  Hurley, 
or  to  three  undivided  eighths  of  her  assigned 
portion. 

But  another  complication  arises  here.  It 
appears  that  on  August  i,  1896,  nearly  three 
years  after  the  partition,  Mrs.  Hurley  con- 
veyed to  Patia  M.  Bird  by  metes  and  bounds, 
and  under  a  warranty  deed  describing  the 
premises  as  free  from  all  Incumbrances,  a 
I)ortlon  of  the  lot  in  the  south  side  of  Sum- 
mer street,  being  a  part  of  item  4  in  the  writ 
and  a  part  of  the  premises  assigned  to  her 
under  the  partition.  Immediately  after  the 
purchase  said  Bird  built  a  house  upon  the 
lot,  expending  a  large  sum  of  money  in  Its 
construction,  hTiving  no  actual  knowledge  of 
the  existence  of  this  bank  mortgage,  and  be- 


lieving that  her  title  was  perfect.  On  No- 
vember 3,  1014,  said  Bird  conveyed  this  lot 
with'  its  buildings  to  the  defendant  Lena  B. 
Leach,  also  by  warranty  deed. 

It  further  appears  that  on  June  26,  1903, 
Mrs.  Hurley  conveyed  to  Adelaide  S.  Osgood, 
by  warranty  deed  free  of  all  Incumbrances, 
another  definite  portion,  by  metes  and 
bounds,  of  the  lot  on  the  south  side  of  Sum- 
mer street,  also  being  a  part  of  item  4  in 
the  writ  and  a  part  of  tb«  premises  assigned 
to  her  under  the  partition.  On  this  lot  Ade- 
laide S.  Osgood  at  once  constructed  a  bouse, 
at  large  expense,  tn  the  full  belief  tliat  ber 
title  to  said  premises  was  perfect.  This  Os- 
good property  has  come  by  mesne  convey- 
ances to  the  defendant,  Eugene  M.  O'Neil. 

It  should  be  further  stated  that  Mrs.  Hur- 
ley, after  acquiring  her  interests  in  the  prop- 
erty and  after  partition  made,  gave  sundry 
mortgages  of  the  same  in  favor  of  James  B. 
Famsworth  as  security  for  loans,  the  first 
being  dated  July  26,  1894,  and  the  last  No- 
vember 1,  1900. 

Lucy  0.  Farnsworth  as  administratrix  of 
the  estate  of  James  R,,  was  made  a  party 
defendant  in  this  action,  and  in  her  pleadings 
claims  that  these  mortgages  covered  the 
several  parcels  of  land  described  In  the  writ, 
except  items  9  and  10,  which  had  been  set  off 
to  Maud  L.  Anderson,  and  item  12,  the  Pills- 
bury  Block  which  had  been  set  off  to  Helen 
L.  Kenney  and  Wm.  H.  Clark  PlUsbury. 

A  bill  in  equity  to  redeem  from  these  mort- 
gages was  brought  by  Mrs.  Hurley,  and  was 
pending  when  the  action  at  law  by  the  plain- 
tiff bank  was  begun. 

On  March  4,  1916,  the  plaintiff  bank,  as 
mortgagee  from  Mrs.  Dinsmore  under  the 
original  mortgage  of  June  26,  1890,  brought 
this  writ  of  entry,  making  Mrs.  Hurley,  Lena 
R.  Leach,  EJugene  M.  O'Neil,  and  Lucy  0. 
Farnsworth  parties  defendant  The  defend- 
ants, by  way  of  brief  statement,  set  up  all  the 
foregoing  facts,  claiming  an  equitable  defense 
under  R.  S.  c.  87,  SS  17, 18,  and  that  the  righto 
of  the  parties  should  be  determined  and  en- 
forced by  a  decree  In  equity  rather  than  by 
a  judgment  at  law.  This  claim  is  well  made. 
Under  the  pleadings  and  the  admitted  facts 
we  are  of  opinion  that  the  subject-matter  of 
the  controversy  should  be  governed  by  the 
rules  of  equity  rather  than  of  law,  and  as  the 
case  is  before  the  law  court  on  report,  it  is 
within  our  power  to  so  treat  it.  Hussey  v. 
Fisher,  94  Me.  301,  47  Atl.  525;  Hurd  v.  Chase, 
100  Me.  661,  62  Atl.  660 ;  Poland  v.  Loud,  113 
Me.  260,  93  Atl.  549. 

[2]  The  main  question  to  be  decided  is  the 
portion  of  the  land  to  which  the  bank  mort- 
gage attaches.  The  writ  claims  an  undivided 
interest  in  all  the  lots  that  belonged  to  the 
intestate,  PlUsbury,  at  the  time  of  his  death. 
But  it  Is  obvious  that  after  the  partition  the 
mortgage  covered  only  three  undivided 
eighths  of  the  portion  set  off  to  Mrs.  Hurley 
into  which  the  Dinsmore  Interest  had  been 
merged.    Kor  in  equity  should  the  lota  which 
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Mrs.  Hurler  had  sold,  after  the  partition,  to 
Leach  and  Osgood  be  held  nnless  the  remain- 
ing Interest  of  the  mortgagor  in  the  hands  of 
Mrs.  Hurley  should  prove  insufficient  in  value 
to  meet  the  mortgage  debt.  This  Is  in  com- 
pliance with  an  equitable  doctrine  established 
by  the  great  preponderance  of  authority.  The 
portion  retained  by  a  mortgagor  stands  prim- 
arily liable  in  equity  for  the  payment  of  the 
whole  debt,  while  that  which  has  been  sold 
by  the  mortgagor  is  chargeable  only  for  any 
deficiency  after  the  other  has  been  applied. 
Gill  V.  Lyon,  1  John.  C!h.  (N.  X.)  447;  Clowes 
V.  Dickenson,  6  John.  Ch.  (N.  Y.)  235 ;  Brown 
V.  Simons,  44  N.  H.  47S;  Sheperd  v.  Adams, 
32  Me.  63;  Wallace  v.  Stevens,  64  Me.  225; 
Cole  V.  Flckett,  05  Me.  265,  49  Atl.  1066.  The 
lot,  therefore,  held  by  the  defendant  Leach, 
and  the  lot  held  by  the  defendant  O'Nell,  up- 
on both  of  which  lots  valuable  improvements 
have  been  made  since  their  purchase  from 
Mrs.  Hurley,  are  not  to  be  made  subject  to 
this  mortgage,  unless  the  remainder  of  the 
mortgaged  Interest  still  In  the  hands  of  Mrs. 
Hurley  Is  Inadequate  in  value  to  pay  the 
mortgage  debt  The  defendants  claim  in 
their  answers  that  the  remaining  portion  Is 
ample.  Whether  or  not  this  Is  the  fact  can  be 
determined  by  the  sitting  justice,  who  will 
have  the  power  and  the  duty  of  working  out 
the  rights  of  the  parties  in  accordance  with 
the  equitable  rules  laid  down  In  this  opinion. 
The  cause  will  be  retained,  as  though  It  were 
a  bill  in  equity,  for  that  purpose,  and  all 
proper  decrees  to  protect  the  rights  of  all 
parties  can  be  made  by  the  sitting  Justice. 

[8]  Lncy  C.  Farnsworth,  as  administratrix 
of  the  estate  of  James  R.  Farnsworth,  the 
holder  of  several  Junior  mortgages  given  by 
Mrs.  Hurley,  was  made  a  party  defendant  in 
this  real  action.  We  do  not  think  she  was 
a  necessary  party.  However,  it  was  alleged 
in  the  pleadings  of  Mrs.  Hurley  that  a  bill  in 
equity  had  been  brought  by  her  against  Mrs. 
Farnsworth  to  redeem  from  said  Farnsworth 
mortgages,  the  controversy  being  over  the 
amount  due;  Mrs.  Farnsworth  claiming  sev- 
eral thousand  dollars,  and  Mrs.  Hurley  con- 
tending for  an  existing  balance  of  less  than 
$1,000.  Mrs.  Hurley  further  stated  In  her 
pleadings  that  if  her  contention  in  the  equity 
suit  against  Mrs.  Farnsworth  was  sustained 
by  the  court,  she  would  redeem  from  this 
mortgage  held  by  the  Thomaston  Savings 
Bank. 

The  contention  of  Mrs.  Hurley  has  been  re- 
cently sustained,  the  law  court  finding  that 
the  balance  due  Mrs.  Farnsworth  was  only 
|1910.  In  equity.  Hurley  v.  Farnsworth,  102 
Atl.  563.  The  opportunity  is  therefore  now 
offered  Mrs.  Hurley  to  redeem  from  the  mort- 
gage on  which  the  present  suit  was  brought. 

Case  remanded  to  nisi  prlus,  to  be  finally 
heard  and  determined  by  the  sitting  Justice 
In  accordance  with  the  rules  here  laid  down. 

So  ordered. 


DAVIS  V.  TALLON  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  4,  1918.) 

(Syllaiut  iy  (ke  Court.) 

1.  Appeai,  and  Ebbob  «3>1003  —  Tbiai.  «=> 
340(1)— CoBREcnow   of  Vebdict— Eeview — 
Evidence. 
The  correction  of  a  verdict  upon  which  a 
judgment  rests  is  the  function  of  the  tr'al  court. 
An  appellate  court  on  writ  of  error  deals  onl.v 
with_  the  legality   of  the  Judgment  or   its  evi- 
dential support  when  the  question  is  properly 
presented.    A  writ  of  error  does  not  lie  to  set 
aside  a  verdict  because  it  is  alleged  to  be  con- 
trary to  law  and  the  weight  of  the  evidence. 
Z.  Appeai,  and  Ebbob  <Ss>867(l)— Exceptions 
—Final  Judgment. 
Where  the  plaintiff  has  a  verdict  and  takes 
a  rule  to  show  cause  why  it  should  not  be  set 
aside  as  to  damages  only,  and,  the  rule  being 
made  absolute,  is  awarded  damages  at  the  sec- 
ond trial|  on  which  he  enters  judgment,  the  de- 
fendant IB  not,  on  appeal  from  this  judgment, 
deprived  of  the  benOSt  of  exceptions  taken  at 
the  first  trial,  for  he  could  not  appeal  until  a 
final  judgment  was  entered,  and  assessment  of 
damages  by  the  second  jury  merely  completes 
the  record  upon  which  the  judgment  is  founded. 

(Additional  SyUalv*  ly  Editorial  Staff.l 

3.  MuNiciPAi.    Cobporationb   €=s>17  —  Inju- 

bies    in    Stbebts— Addiiionai.  Pbemiseb^ 

Nuisance— Evidence. 

In  action  against  owner  of  lot  for  injury 

from  falling  on  brt^en  sidewalk  in  front  of  lot, 

whether   condition   of   sidewalk  was    result  of 

owner's   participation'  in  creation   of  nuisance 

held,  on  the  evidence,  a  question  for  the  jury. 

Appeal  from  Supreme  C!onrt. 

Action  by  Mary  Davis  against  Anna  Tal" 
Ion  and  Richard  Schreiber  and  others. 
Judgment  for  plaintiff,  and  In  favor  of  de- 
fendant Schreiber.  Rule  to  show  cause  was 
made  absolute  by  the  Supreme  Court,  which 
allowed  a  venire  de  novo  on  the  question  of 
damages,  and  from  a  greater  verdict  de- 
fendants appeal.     Affirmed. 

M.  Casewell  Heine,  of  Newark,  for  appd- 
lants.  Weller  &  Lichtenstein  and  J.  Ray- 
mond Tiffany,  all  of  Hoboken,  for  appellee. 

BERGEN,  J.  This  action  was  brought  by 
the  plaintiff  against  Anna  Tallon  and  others 
as  owners,  and  Richard  Schreiber,  lessee,  of 
a  lot  of  land  on  Willow  avenue,  Hoboken,  to 
recover  for  Injuries  she  suffered  by  falling 
and  breaking  her  leg  while  walking  over  a 
sidewalk  laid  along  the  front  of  the  lot  by 
the  owner,  caused  by  the  Impaired  condl- 
tlon  of  the  flagstones  constituting  the  side- 
walk. There  was  evidence  from  which  a 
Jury  might  Infer  that  the  defendant  owners 
leased  the  lot  to  different  tenants  for  storing 
wagons,  the  defendant  Schreiber  being  in 
possession  at  the  time  plaintiff  was  injured; 
that  It  was  fenced  from  the  street  with  a 
gateway  to  allow  wagons  Ingress  and  egress 
to  and  from  the  street  and  lot  over  the  side- 
walk; that  the  owners  leased  it  for  such 
use,  and  that  some  one  of  the  tenants  in 
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so  using  it,  for  a  purpose  to  which  it  was 
not  adapted,  broke  the  stones,  and  created  a 
condition  amounting  to  a  pubUc  nuisance. 
The  plaintiff's  case  was  not  rested  upon  any 
legal  obligation  of  the  ownw  to  keep  the 
sidewalk  In  repair,  but  uiKin  the  claim  that 
defendants,  by  subjecting  the  sidewalk  to  a 
use  not  intended,  ttuit  of  use  by  ordinary 
pedestrians,  created  a  nuisance  which  ren- 
dered them  liable  for  injuries  to  persons 
lawfully  using  it.  The  case  was  submitted 
to  the  Jury  on  this  theory,  who  found  for  the 
plaintiff  against  the  owners,  and  awarded 
her  $100,  and  in  favor  of  the  defendant 
Schreiber.  The  plaintiff  procured  a  rule 
to  show  cause,  based  upon  the  InsufBclency 
of  the  damages,  which  the  Supreme  Court 
made  absolute,  and  allowed  a  venire  de 
noTo  on  the  questi<m  of  damages  alone,  and, 
that  question  being  again  submitted  to  the 
jnry,  the  plaintiff  was  awarded  a  verdict 
for  1000,  upon  wlilch  the  Judgment  was  en- 
tered, from  which  defendant  has  appealed. 

[1]  The  only  grounds  of  appeal  filed  by  the 
detaidant  are:  (a)  Refusal  to  nonsuit;  (b) 
refosal  to  direct  for  defendant;  (c)  verdict 
contrary  to  the  charge  of  the  court ;  (d)  vet- 
dlct  contrary  to  law  and  weight  of  the  evi- 
dence; (e)  damages  excessive.  At  the  close 
of  the  case  counsel  for  the  owners  moved  a 
direction  which  was  denied,  but  no  excep- 
tion was  taken  to  this,  and  thereupon  coun- 
sel for  Schrdber  made  the  same  motion  for 
his  client,  wUch  was  also  denied,  and  he 
took  an  exception,  vide  page  118  of  the  rec- 
ord. The  ttiree  last  reasons  arc  not  available 
on  error,  but  are  subject  to  review  on  a  rule 
to  show  cause,  there  being  no  exception  on 
which  to  rest  an  assignment  of  error,  or, 
under  our  new  practice  act,  ground  of  ap- 
peal. The  correction  of  a  verdict  upon  which 
a  judgment  rests  is  the  function  of  the 
trial  court;  we  only  deal  v/ith  the  legality 
of  the  Judgment  or  its  evidential  support 
when  the  question  Is  properly  presented.  A 
writ  of  error  does  not  Ue  to  set  «mide  a  ver- 
dict because  it  is  alleged  to  be  contrary  to 
law  and  the  weight  of  the  eA-ldence. 

[2]  The  respondent  urges  that  the  defend- 
ants liave  lost  their  right  to  appeal  uxcept 
on  the  question  of  damages,  because  no  ap- 
peal was  taken  before  the  rule  to  show  cause 
was  allowed  and  made  absolute.  We  do 
not  see  any  legal  force  In  this  pr(%)osition. 
It  does  not  appear  that  any  Judgment  was 
entered  on  the  first  verdict;  all  that  this 
record  shows  Is  one  Judgment,  entered  aft- 
er the  second  verdict,  and,  until  that  was 
done,  there  was  no  Judgment  to  review.  The 
making  of  a  rule  to  show  cause  absolute  as 
to  damages  alone  on  the  application  of  the 
plaintiff  does  not  disturb  the  rest  of  the  trial 
record,  which  is  completed  when  the  new 
assessment  of  damages  is  made,  and  tlie  de- 
fendant in  the  proceeding  is  entitled  to  the 
benefit  of  any  legal  error  in  the  entire  rec- 
ord.   He  does  not  waive  his  right  to  an  ap- 


peal because  he  waits  until  the  plaintiff  has 
entered  his  Judgment. 

[3]  We  therefore  proceed  to  consider  the 
only  question  arguable  under  this  record, 
which  is  refusal  to  nonsuit;  there  being  no 
other  exception  to  any  action  by  the  trial 
court.  The  groimd  stated  (page  93  of  the 
record)  la: 

"Thst  there  is  no  evidence  In  the  case  con- 
necting them  (defendants)  with  this  accident; 
and  on  the  further  ground  that  there  is  no  evi- 
dence that  the  broken  condition  of  this  sidewalk 
was  the  cause  of  this  woman's  accident." 

These  are  the  only  grounds  offered  in  sup- 
port of  the  motion  appearing  in  the  bill  of 
exceptions,  and  are  therefore  all  we  can  con- 
sider. Trade  Ins.  Co.  v.  Barracllff,  46  N.  J. 
Law,  643,  46  Am.  Rep.  792. 

Neither  of .  the  reasons  given  are  sound. 
Ttie  Jury  might  infer  from  the  evidence  that 
the  appellants  leased  the  land  and  sidewalk 
for  a  use  not  consistent  with  the  purpose 
for  which  the  walk  was  constructed;  that 
they  had  knowledge  of  the  character  of  the 
proposed  use,  and  that  such  use  might,  and 
probably  would,  create  a  nuisance  by  ob- 
structing the  safe  use  thereof  by  pedestrians. 
Ttiese  inferences  would  Justify  a  finding  that 
the  condition  of  the  sidewalk,  the  cause  of 
the  accident,  was  the  result  of  participation 
"in  the  creation  of  the  nuisance,  either  by 
authorizing  it  or  by  making  the  act  of  the 
tenant  his  own."  Freeholders  of  Hudson  v. 
Woodclifl  Land  Co.,  74  N.  J.  Law,  366,  65  Atl. 
844.  As  to  the  other  reasons,  vis.,  that  there 
was  no  proof  that  the  broken  sidewalk  was 
the  cause  of  the  accident,  it  Is  enough  to  say 
that  the  plaintiff  testified  that  her  foot  was 
caught  between  the  broken  stones  of  the  side- 
walk, which  caused  her  to  fall  over  and  thus 
break  her  leg.  The  motion  to  nonsuit  was 
proi)erIy  refused. 

Appellant  argues  that  the  finding  of  the 
Jury  In  favor  of  the  tenant  Schreiber  nega- 
tives any  negligence  on  the  part  of  the  own- 
ers, because  the  only  proof  of  impairment  of 
the  sidewalk  was  the  result  of  his  negligence, 
and  therefore,  when  the  Jury  found  in  his  fa- 
vor, they  determined  that  no  nuisance  was 
created  by  him  in  which  the  lessors,  as  own- 
ers, participated.  The  sufficient  answer  to 
this  is  that  the  condition  upon  which  the  ar- 
gument is  t>ased  did  not  exist  when  the  mo- 
tion to  nonsuit  was  made,  but  in  addition  to 
this  there  was  testimony  from  which  the  Jury 
might  have  inferred  that  the  lot  had  been 
leased  to  prior  tenants  for  the  same  purposes, 
subject  to  the  same  use  of  the  sidewalk,  and 
that  the  Impairment  of  it  was  caused  by  pri- 
or tenants.  With  the  broken  condition  of  the 
flagstones  existing,  subject  to  the  inference 
that  the  condition  was  caused  by  using  the 
sidewalk  for  the  passage  of  heavy  carts 
from  the  street  to  the  lot  by  prior  tenants 
with  the  knowledge  and  implied  participation 
therein  by  the  owners,  and  the  testimony  of 
the  defendant  Schreiber  that  the  flagstones 
were  not  broken  by  him,  the  Jury  might  in- 
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fer  that  the  nuisance  was  created  by  the  act 
of  former  tenants,  and  not  by  Schrelber,  but 
his  exoneration  wonid  not  discharge  the 
owners  from  liability  for  the  acts  of  their 
other  tenants  In  which  they  participated. 
Three  causes  of  action  are  set  out  In  the 
complaint:  First  that  the  owners  negligent- 
ly used  the  sidewalk  so  that  it  became  dan- 
gerous, by  which  neglect  the  plaintiff  was 
injured;  and,  second,  that  the  owners,  for 
their  own  convenience  and  that  of  their  les- 
sees, created  and  maintained  this  danger- 
ous condition.  On  one  or  the  other  of  these 
causes  the  Jury  found,  as  they  properly  might, 
against  the  owners.  The  third  cause  of  ac- 
tion set  up  In  the  complaint  was  the  negli- 
gent use  by  Schrelber,  and  on  this  the  Jury 
fotmd  In  his  favor.  This  finding  does  not 
destroy  the  evidence  of  the  liability  of  the 
owners  for  the  result  of  a  use  by  prior  ten- 
ants in  which  tliey  participated. 

No  error  appearing  in  this  record,  the  Judg- 
ment will  be  affirmed,  with  costs. 


STATE  V.  TEKKY.     (No.   38.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  1918.) 

(Svllaiut  hv  the  Court.) 

1.  GAunra  «=»75(1)— Offense— Intent. 

Defendant  was  indicted  and  tried  for  keep- 
ing a  disorderly  house  under  section  65  of  the 
Crimes  Act  (2  Comp.  St  p.  1766),  the  pertinent 
part  of  which  provides  that  any  person  who 
shall  habitually,  or  otherwise,  Iceep  a  place  to 
which  persons  may  resort  for  gambling  iu  any 
form,  or  aiding,  abetting,  or  assisting  therein, 
shall  be  guilty  of  a  misdemeanor,  requires  that 
a  person  charged,  in  order  to  be  guilty,  must 
have  liept  the  place  with  intent  that  persons 
might  resort  there  for  gambling.  This  differs 
from  the  case  of  an  indictment  for  keeping  a 
disorderly  house  at  common  law,  where  intent 
is  immaterial. 

2.  Gaming  «=375(1),  102  —  Tbiai.  —  Instruc- 
tion— Intknt. 

On  trial  of  a  defendant  on  an  indictment 
under  section  65  of  the  Crimes  Act,  a  charge  to 
the  jury  by  the  trial  judge  that  if  defendant 
knew  that  gambling  was  going  on  in  the  place  i 
of  which  he  was  lessee  he  is  guilty ;  that  it  is  | 
not  necessary  that  he  be  present  when  the  of-  j 
fense  is  committed  if  he  had  actual  knowledge 
thereof;  that  it  is  the  keeping  of  the  place  to 
which  persons  may  resort  for  gambling  in  any 
form  which  constitutes  the  offense  with  which 
defendant  is  charged,  and  he  could  keep  the 
place  if  he  employed  others  to  manage  or  run  it 
^  for  him  during  his  absence — is  not  an  instruc- 
tion that  the  defendant  must  have  kept  the  place 
with  intent  that  persons  might  resort  there 
for  gambling.  Knowledge  is  not  enough  under 
this  statute.  It  must  be  coupled  with  intent  to 
render  the  keeper  of  the  house  guilty. 

3.  Gaming  <8=>75(1)— Offesse— «Intknt. 

While  one  in  possession  of  certain  premises 
may  know  that  gambling  is  going  on  there,  nev- 
ertheless he  may  not  have  intended  that  persons 
might  resort  to  the  place  for  such  purpose. 

4.  Cbiminai.  Law  ^=91044— Impbopek  Abou- 

MENT^MOTION     TO      STBIKE— UEVIEW. 

Where  counsel,  in  summing  up  to  the  jury, 
goes  outside  of  the  testimony  and  makes  ap- 
peals based  upon  facts  which  have  not  been  prov- 


ed, bat  rest  upon  Us  unsupported  assertiona,  tibe 
party  injuriously  affected  must,  in  order  to  be 
relieved,  move  the  trial  judge  to  order  the  re- 
marks stricken  out  and  to  charge  the  jury  that 
they  be  disregarded;  and  objection  only  to  the 
illegal  remarks  does  not  require  the  trial  judge 
to  strike  them  out  of  his  own  motion,  and  un- 
less counsel  requests  their  elimination  no  ground 
for  review  is  laid. 

Heppenheimer  end  Williams,  JJ.,  dissenting. 

Error  to  Supreme  Court. 

Andrew  Terry  was  convicted  of  keeping  a 
gaming  house,  and  from  a  Judgment  of  the 
Supreme  Court,  affirming  the  conviction,  he 
brings  error.  Reversed,  and  new  trial 
granted. 

See,  also,  89  N.  J.  Law,  522,  99  AQ.  128. 

£iugene  G.  Schwinghammer  and  Charles  C. 
Babcock,  both  of  Atlantic  City,  for  plaintiff 
In  error.  Charles  8.  Moore,  Prosecutor,  and 
William  Elmer  Brown,  Jr.,  Asst.  Prosecutor 
of  Pleas,  both  of  Atlantic  City,  for  the  State. 

WAIjKER,  Ch.  Two  separate  Indictments 
for  keeping  and  maintaining  a  disorderly 
house  were  found  against  the  plalntUt  In  error 
by  the  grand  Jury  of  Atlantic  coonty.  By 
agreement  both  cases  were  tried  together. 
The  defendant  was  convicted  in  both.  The 
Judgments  entered  upon  these  convictions 
were  removed  into  the  Supreme  Court  by 
writs  of  error,  and  there  affirmed.  Those 
Judgments  of  the  Supreme  Court  were  then 
removed  into  this  court  by  writs  of  error, 
and  have  been  here  argued  together.  We  are 
in  agreement  with  the  Supreme  Court,  which 
found  no  error  in  the  cross-examination  of 
the  witness  Kyte,  nor  In  the  examination  of 
the  witness  Baker.  We  disagree,  however, 
with  the  finding  of  the  Supreme  Court  that 
there  was  no  error  Injurious  to  the  defend- 
ant in  the  charge  of  the  trial  Judge. 

[1]  The  Indictments  contained  three  counts 
each.  The  first  ones  charged  the  common- 
law  offense  of  keeping  a  disorderly  house, 
the  second  a  violation  of  the  sixty-fifth  sec- 
tion of  the  Crimes  Act  (Comp.  St  p.  1766), 
and  the  third  also;  the  dlffereooe  between 
the  second  and  third  being  that  the  second 
charged  an  habitual  keeping  of  such  disorder- 
ly bouse,  and  the  third  of  such  keeping  on 
particular  days.  At  the  close  of  the  state's 
case  the  prosecutor  of  the  pleas  elected  to 
stand  upon  the  second  count  of  each  indict- 
ment. The  pertinent  part  of  the  section  of 
the  Crimes  Act  therein  alleged  to  have  been 
violated  provides  that  any  i)erson  who  shall 
habitually  or  otherwise  keep  a  place  to  which 
persons  may  resort  for  gambling  In  any  form, 
or  aiding,  abetting,  or  assisting  therein,  shall 
be  guilty  of  a  misdemeanor.  An  indictment 
under  this  act  differs  from  that  of  keeping  a 
disorderly  house  at  common  law,  in  that,  un- 
der the  statute,  a  person  charged,  in  order 
to  be  guilty,  must  have  kept  the  place  with 
intent  that  persons  might  resort  there  for 
gambling ;   while  in  the  case  of  a  disorderly 
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house  at  common  law  Intent  to  Immaterial. 
State  V.  Ackerman,  62  N.  J.  Law,  456,  469, 
41  Atl.  697.  Intent  is  properly  averred  in 
the  indictments  under  review.  The  question 
Is:  Was  it  properly  cbarged  to  tie  traverse 
Jury  by  the  trial  Judge? 

(2]  The  Supreme  Court  said  on  this  score 
that,  reading  the  charge  as  a  whole,  it  is  ap- 
parent that  the  Judge  made  it  plain  to  the 
Jury  that  knowledge  by  the  defendant  and  in- 
tent that  persons  should  resort  to  bis  place 
.  tor  gambling  was  essential  to  guilt.    We  do 
not  think  so.    What  the  trial  Judge  said  was: 
"I  instruct  yoq  that  if  defendant,  being  the 
lessee  of  1130  Baltic  avenue  and  of  202  Nqrth 
'  Chalfonte  avenue,  knew  that  gambling  was  go- 
ing on  in  either  or  both  places,  he  is  guilty  as  to 
the  place  or  places  to  which  his  knowledge  ex- 
tended.    It  is  not  necessary  that  he  bo  present 
when  the  offense  is  committed,  if  he  had  actual 
knowledge  thereof.     It  is   the   keeping   of   the 
place  to  which  persons  may  resort  for  KamblinK 
m  any  form  which  constitutes  the  offense  with 
which  Terry  is  charzed,  and  he  could  keep  ei- 
ther or  both  places  if  ne  employed  others  to  man- 
age or  run  the  places  for  hun  during  his  ab- 
sence." 

TbiB,  it  will  be  oltserved,  falls  far  short 
of  an  instructicm  that  the  defendant  must 
have  kept  the  place  or  places  with  intent 
that  persons  might  resort  to  one  or  both  for 
gambling.  Knowledge  Is  not  enough  under 
tl^s  statute.  It  must  be  coupled  with  intent 
to  render  the  keeper  of  the  hous^  guilty. 
There  is  an  exception  in  the  record  to  this 
part  of  the  charge  as  delivered. 

[3]  Section  65  of  the  present  Crimes  Act 
is  in  all  respects  like  the  provisions  of  the  act 
of  18»4— Gen.  Stat.  p.  1102— (State  v.  Griffin, 
85  N.  J.  Law,  613,  614,  90  Atl.  259)  which  the 
Supreme  Cburt  construed,  speaking  by  Mr. 
Justice  Dixon,  in  State  v.  Ackerman,  62  N.  J. 
Law,  456,  and  said,  at  page  458,  41  Atl.  697, 
that  the  words  of  the  statute  fairly  Imported 
the  keeping  of  a  place  with  Intent  that  persons 
should  resort  thereto  for  betting,  and  that 
this  Intent  of  the  keeper  is  essential  to  guilt 
State  V.  Ackerman  was  approvingly  dted  by 
this  court  in  State  T.  Orlffln,  85  N.  J.  Law, 
613,  90  Atl.  259,  supra.  It  is  quite  obvious, 
we  think,  that  one  in  possessicm  of  certain 
premises  may  know  that  gamUing  U  c^ing 
on  there  without  having  intended  that  persons 
mlgbit  resort  to  the  place  for  euch  purpose. 
The  charge  in  this  respect,  as  delivered,  was 
obviously  prejudicial  to  the  defendant. 

[4]  Another  alleged  error  in  the  proceeding 
which  requires  notice  is  because  the  prose- 
cutor in  the  course  of  his  alignment  to  the 
Jury  made  certain  statements  and  observa- 
tions which  are  alleged  to  have  been  unwar- 
ranted and  prejudicial  to  the  defendant. 
The  argument  was  objected  to  by  counsel  for 
defendant,  but  without  any  request  to  the 
court  for  proper  Instruction  to  the  Jury  re- 
garding it  Counsel  for  the  state  seek  to 
Justify  the  remarks  made  under  the  ruling 
In  State  v.  Barker,  68  N.  J.  Law,  19,  27,  52 
AtL  284,  and  State  v.  Lang,  75  N.  J.  Law,  1, 
17,  66  Atl.  942,  which  hold  that  where  counsel 
In  bis  summing  op  to  the  Jury  confines  him- 


self to  the  evidence^  what  la  said  in  his  dis- 
cu88l<Hi  by  way  of  comment,  denunciation, 
or  appeal  affords  no  grounds  of  exception; 
that  within  the  four  comers  of  the  evidence 
counsel  shall  be  given  the  widest  latitude. 

On  this  question  the  Supreme  Court  observ- 
ed that  It  found  no  error  requiring  reversal 
in  the  remarks  of  the  prosecutor  of  the  pleas 
in  his  summing  up  to  the  Jury.  We  find  it 
unnecessary  to  decide  this  question  between 
the  state  and  the  defendant,  because  it  is  not 
raised  in  the  record  in  such  a  way  as  to 
require  adjudication.  What  occurred  was 
this:  After  the  case  was  closed  and  before 
the  trial  Judge  charged  the  Jury,  counsel  for 
the  defendant  objected  to  certain  conduct  of 
the  prosecutor  of  the  pleas  In  the  case.  This 
was  vague  and  indefinite,  but  a  stipulation 
is  printed  in  the  record  whereby  it  is  agreed 
that  the  prosecutor  in  his  final  argument  to 
the  Jury  made  certain  statements,  which  were 
objected  to,  and  which,  concededly,  was  that 
argument  to  which  defendant's  counsel  ob- 
jected. The  trial  judge  observed  that  he 
thought  it  was  matter  for  argument ;  where- 
upon defendant's  counsel  prayed  a  bill  of 
exceptions,  which  was  allowed  and  sealed. 
The  prosecutor  than  made  a  general  observa- 
tion, which,  it  seems,  went  outside  of  the 
case,  but  was  apparently  harmless.  To  this 
counsel  for  defendant  objected  v^d  prayed  a 
bill  of  exceptions,  which  was  allowed  and 
sealed.  But  counsel  did  not  move  the  trial 
Judge  to  direct  the  Jury  to  disregard  the  re- 
marks of  the  prosecutor,  which  he  might  and 
should  have  done  if  be  desired  them  strtck^i 
out 

There  is  an  analogy  between  the  state- 
ments of  counsel  in  summing  up  to  the  Jury 
and  the  illegal  testimony  of  witnesses  to 
which  timely  objection  is  not  made.  In  the 
latter  class  of  cases,  if  an  illegal  question  la 
asked  and  answered  so  promptly  that  no 
opportunity  for  objection  is  afforded,  proper 
practice  requires,  not  only  objection  thereto, 
but  a  motion  to  strike  it  out  State  v.  Hum- 
mer, 73  N.  J.  Law,  714,  717,  65  AO.  249.  See, 
also,  State  v.  Murphy,  87  N.  J.  Law,  615,  623, 
94  AtL  640.  Simply  praying  an  exception, 
without  more,  would  leave  the  objectionable 
testimony  in  the  case.  And  there  is  analogy 
in  this  also,  that  where  evidence  In  a  given 
case  is  competent  upon  one  ground,  but 
Illegal  upon  another,  the  party  injuriously 
affected  by  its  Illegal  aspect  must  request  the 
court  to  limit  the  effect  of  the  testimony  to 
its  legitimate  use,  or  else  it  is  not  reviewable 
on  error.  Hill  v.  Maxwell,  77  N.  J.  Law, 
766,  73  Atl.  501. 

The  rule  in  this  state  undoubtedly  is  that 
where  counsel,  in  summing  up  to  the  Jury, 
goes  outside  of  the  testimony  end  makes 
appeals  based  upon  facts  which  have  not 
been  proved,  but  rest  upon  his  unsupported 
assertions,  the  party  Injuriously  affected 
must,  in  order  to  be  relieved,  move  the  trial 
Judge  to  order  the  remarks  stricken  out 
and  to  ciharge  the  Jury  that  they  should  be 
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disregarded;  an  objection  only  to  tbe  il- 
legal remarks  does  not  require  the  trial  Judge 
to  strike  t^em  out  of  his  own  motion,  and 
unless  counsel  requests  tbelr  elimination,  no 
ground  for  review  Is  laid. 

Because  of  the  error  in  tbe  charge  above 
pointed  out  In  relation  to  the  question  of 
Intent,  the  Judgment  must  be  reversed,  to 
the  end  that  a  new  trial  may  be  bad. 

HEPPBNHEIMEB  and  WII^IAMS,  JJ., 
dissent 


FOUB  CORNERS  BUILDING  ft  LOAN 

ASS'N  V.  SOHWAKZWAELDER. 

(No.   63.) 

(Court  of  Brrors  and  Appeals  of  New  Jersey. 

March  4,  ISlSi) 

(Syllahut  iy  the  Court.) 

1.  buildino  and  loan  asaooiations  ^=> 
23(8)— Xeglige.nce  of  Directob— Liabilitt. 

A  building  and  loan  association  loaned  mon- 
ey on  a  mortgage  of  a  city  lot;  its  solicitor 
certified  that  tbe  mortgage  was  a  first  and  valid 
lien;  in  fact,  there  was  a  prior  mortgage  held 
by  an  estate  of  which  the  defendant,  one  of 
the  directors  of  the  association,  was  an  execu- 
tor; the  property  was  described  by  reference  to 
the  street  lines  as  the  only  monument  and  by 
a  number  on  a  land  company  map ;  the  name 
of  the  mortgagor  in  the  mortgage  held  by  the 
estate  was  different  from  the  name  of  the  mort- 
gagor in  the  association's  mortgage;  the  de- 
fendant had  nothing  to  do  witn  making  the 
loan ;  he  bad  no  actual  knowledge  that  the 
property  covered  by  the  two  mortgages  was 
identical ;  he  held  as  executor  many  mortgages, 
and  in  the  course  of  his  business  examined  many 
properties;  he  knew  his  mortgages  by  street 
numbers,  and  not  by  numbers  on  a  land  com- 
pany map ;  the  association's  mortgage  was  ac- 
companied by  a  regular  abstract  of  title  in 
which  defendant's  mortgage  was  not  mentioned 
and  attached  to  which  was  a  certificate  by  the 
association's  solicitor,  then  a  lawyer  in  good 
standing,  that  the  association's  mortgage  was 
a  first  and  valid  lien.  Held,  that  the  defendant 
could  not  be  found  guilty  of  negligence  for  fail- 
ing to  apprise  the  association  of  the  existence 
*of  the  prior  mortgage,  that  the  directors  had 
the  right  to  pursue  tbe  usual  business  custom 
and  trust  the  solicitor  to  close  the  locm  and 
record  the  mortgage,  and  that,  as  the  loss  did 
not  come  until  the  solicitor  turned  aside  the 
money  from  its  proper  destination — ^the  satis- 
faction of  the  first  mortgage — the  association 
had  already  suffered  the  loss  without  the  de- 
fendant having  had  any  opportunity  to  prevent 
it  and  he  cannot  be  held  for  negligence. 

2.  Building  and  Loan  Associations  <S=»23 
(8)— Negligence  op  Dibectob— Liabilitt— 
Meeting. 

A  building  and  loan  association  loaned  mon- 
ey on  a  mortgage  of  a  city  lot ;  its  solicitor 
certified  that  the  mortgage  was  a  first  and  valid 
lien ;  in  fact  there  was  a  prior  mortgage  held  by 
an  estate  of  which  the  defendant,  one  of  the  di- 
rectors of  the  association,  was  an  executor.  The 
defendant  had  examined  and  valued  the  prop- 
erty for  the  purpose  of  a  loan  on  the  applica- 
tion of  one  Wagner  and  had  reported  to  the 
association;  the  estate's  mortgage  was  given 
by  Daly ;  the  title  was  at  the  time  of  Wagner's 
application  In  Crocker,  the  solicitor  of  the  as- 
sociation ;  the  minutes  of  a  subsequent  meeting 
of  tbe  directors  at  which  defendant  was  not 
present  recite  that  Wagner  had  sold  the  prop- 


erty (which  was  untrue);  that  all  the  commit- 
tee, including  the  defendant,  reported  in  favor 
of  a  loan  to  Sims  (which  was  untrue  as  far  as 
defendant  is  concerned).  The  defendant  never 
actually  had  to  do  with  the  loan  to  Sima;  hie 
knowledge  is  claimed  to  have  come  from  bear- 
ing the  minutes  with  these  false  recitals  read 
over  at  a  later  meeting ;  this  fact  was  not  suffi- 
ciently proved,  but  if  the  defendant  knew  all 
the  facts,  he  knew  the  loan  was  large  enough  to 
enable  Sims  to  satisfy  the  prior  mortgage  to 
the  estate,  and  up  to  the  time  the  check  of  the 
association  for  the  loan  was  casbed  might  an- 
ticipate that  the  estate's  mortgage  would  be  paid 
before  the  solicitor  closed  the  loan  with  Sims; 
the  defendant  had  no  reason  to  anticipate  that 
the  solicitor  would  forge  a  discharge  of  the 
estate  mortgage ;  when  the  check  had  been  cash- 
ed and  the  money  turned  aside  from  the  sat- 
isfaction of  the  prior  mortgage,  the  loss  was  al- 
ready incurred.  Held,  the  proximate  cause  of 
the  loss  was  tbe  rascality  of  the  complainant's 
own  solicitor,  and  the  defendant  cannot  be  held 
for  negligence. 

Appeal  from  Cburt  of  Chancery. 

Action  by  the  Four  Corners  Ballding  4e 
Loan  Association  against  Frank  8chwar&> 
waelder.  From  a  decree  of  the  Court  of 
Chancery  (101  AtL  564),  defendant  appeals. 
Decree  reversed,  and  record  remanded  tor  a 
decree  dismissing  the  bill. 

Thomas  S.  Henry  and  Francis  Child,  both 
of  Newark,  for  appellant.  Andrew  Van  Blar- 
com,  of  Newark,  for  appellee. 


SWAYZB,  J.  The  complainant  seeks  to 
recover  of  the  defendant  the  loss  on  two  mort- 
gages in  which  it  had  invested.  This  loss 
was  caused  by  Crocker,  the  complainant's 
solicitor,  falsely  certifying  that  the  mort- 
gages were  first  Hens,  when  in  fact  there  were 
prior  mortgages  which  he  had  procured  to  be 
cancelled  of  record  by  false  discharges. 

The  case  differs  from  cases  brought  by  re- 
ceivers in  the  interest  of  creditors  or  stock- 
holders of  which  Williams  v.  McKay,  40  N.  J. 
Eq.  189,  53  Am.  Rep.  T75,  and  Id.,  46  N.  J. 
Eq.  25, 18  Aa  824,  is  the  leading  instance.  It 
differs  also  from  cases  brought  by  stock- 
holders suing  in  their  own  right  (Gerhard  ▼. 
Welsh,  80  N.  J.  Eq.  203,  82  Atl.  871),  ana 
from  cases  where  there  was  habitual  neglect 
of  duty,  and  the  loss  might  have  been  pre- 
vented by  proper  attention,  and  from  case» 
where  the  loan  on  its  face  was  illegal  or  for- 
bidden by  the  by-laws.  The  present  case  is 
more  like  Citizens'  Building  Association  y. 
Corlell,  84  N.  J.  Eq.  383.  There  the  defend- 
ant was  held  liable  for  losses  on  loans  made 
on  personal  security,  which  on  their  face 
were  In  violation  of  a  by-law,  but  not  liable 
for  loss  due  to  a  defective  acknowledgement 
of  a  mortgage,  because,  as  the  chancellor 
held,  the  directors  properly  relied  on  the 
knowledge  and  attention  of  the  solicitor  for 
the  legality  of  the  mortgages.  In  the  present 
case  the  proximate  cause  of  the  loss  was  the 
fraud  of  the  solicitor.  The  complainant  is 
seeking  to  hold  the  defendant  for  the  fraud 
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of  its  own  agent,  who  either  paid  the  money 
to  the  mortgagors  Improperly  and  without 
seeing  to  it  that  prior  liens  were  lawfully 
discharged,  or  more  probably  emberaled  that 
money  himself.  To  sustain  the  complainant's 
claim,  reliance  is  had  upon  the  fact  that  the 
defendant,  as  one  of  the  executors  of  an  es- 
tate, held  a  prior  mortgage  on  eadi  property. 
The  real  question  therefore  Is  whether  the 
defendant  was  under  any  duty  to  the  com- 
plainant to  give  actual  notice  of  the  existence 
of  the  mortgages  held  by  the  estate.  Mort- 
gages on  two  properties  are  Involved,  one  of 
which  may  be  called  the  Aschenbach  Bast 
Orange  mortgage,  and  the  other  the  Sims 
South  Orange  mortgage. 

[1]  The  Aschenbach  mortgage  was  on  a 
city  lot  on  North  Eighteenth  street,  Bast 
Orange,  described  by  metes  and  bounds  re- 
ferring to  the  street  lines  as  the  only  monu- 
ment. The  number  of  the  section  and  lot  on 
a  land  company's  map  Is  also  stated.  There 
are  no  other  identlfjring  marks.  The  prior 
mortgage  held  by  the  estate  of  which  defend- 
cnt  was  an  executor  was  given  by  William 
H.  Daly.  It  Is  not  shown  that  the  defendant 
had  anything  to  do  with  making  the  Aschen- 
bach loan.  The  appraisement  was  made  by 
a  committee  of  which  the  defendant  was  not 
a  member.  It  is  not  claimed  that  he  had  any 
actual  knowledge  of  what  property  was  cov- 
ered by  the  Aschenbach  mortgage,  but  it  is 
sought  to  hold  him  on  the  theory  that  he  was 
regllgent  in  falling  to  discover  that  a  mort- 
gage given  by  Aschenbach  was  on  the  same 
property  on  which  the  estate  held  a  prior 
mortgage  given  by  Daly.  As  there  was  no 
similarity  In  the  names  of  the  two  mortgag- 
ors, he  can  only  be  held  in  ease  we  are  pre- 
pared to  say  that  he  ought  to  have  examined 
the  description  in  the  Aschenbach  mortgage 
and  recalled  that  it  was  the  same  description 
as  In  the  Daly  mortgage. 

Cases  might  arise  where  a  director  of  a 
building  and  loan  association  should  be  held 
«ven  to  so  stringent  a  liability.  It  would 
depend  on  the  circumstances  of  each  case. 
Here  the  defendant  as  executor  held  many 
mortgages;  In  the  course  of  his  business  he 
examined  many  properties;  the  description  in 
the  Aschenbach  mortgage  contained  nothing 
to  excite  attention ;  it  must  have  differed  little 
from  the  description  of  adjoining  lots;  the 
defendant  knew  his  mortgages  by  street  num- 
bers and  not  by  numbers  on  a  land  company 
map.  The  name  of  the  mortgagor  was  dif- 
ferent. Above  all  that,  the  Aschenbach 
mortgage  was  accompanied  by  a  regular 
abstract  of  title  in  which  the  Daly  mort- 
gage was  not  mentioned,  and  a  certificate 
by  the  complainant's  solicitor,  then  a  law- 
yer in  good  standing,  that  the  Aschenbach 
mortgage  was  a  first  and  valid  lien.  We 
think  that  the  most  that  could  be  required  of 
defendant  by  way  of  care  upon  an  examina- 
tion of  the  affairs  of  the  association  would 
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be  to  ascertain  that  the  usual  papers,  bond, 
mortgage,  Insurance  policy,  and  abstract 
were  in  hand,  and  that  the  solicitor  had  cer- 
tified as  he  had.  In  most  cases  this  would 
be  more  satisfactory  even  than  an  actual 
reading  of  the  mortgage. 

But,  even  if  the  defendant  could  be  found 
guilty  of  negligence  in  this  respect,  there 
would  still  remain  an  Insuperable  difiiculty 
in  the  complainant's  way.  It  is  not  claimed 
that  the  defendant  should  have  been  present 
when  the  mortgage  was  executed  and  the 
money  paid.  As  business  Is  done,  that  would 
be  obviously  Impracticable.  The  directors 
had  the  right  to  pursue  the  usual  business 
custom  and  trust  the  solicitor  to  close  the 
loan  and  record  the  mortgage;  in  fact,  such 
were  the  solicitor's  duties  under  the  by-laws. 
He  alone  could  properly  attend  to  paying  off 
prior  Incumbrances  and  making  sure  that 
complainant's  mortgage  was  a  first  lien.  The 
loss  did  not  come  until  the  solicitor  turned 
aside  the  money  from  its  proper  destUiatlon, 
to  the  satisfaction  of  the  first  mortgage,  and 
either  wrongfully  paid  It  to  Aschenbach  or 
embezzled  it  liim»elf. 

When  the  money  was  tlius  turned  aside, 
the  association  had  already  suffered  the  loss 
without  the  defendant  having  had  any  oppor- 
tunity to  prevent  it.  He  might,  indeed,  have 
subsequently  made  an  examination  and  dis- 
covered that  the  mortgage  was  not  a  first 
lien,  but  there  is  nothing  in  the  ease  to  show 
that  this  discovery  could  have  made  it  pos- 
sible for  the  complainant  to  prevent  the  Ices. 
The  solicitor  could  hardly  have  been  solvent; 
bis  dishonesty  speaks  loud  to  the  contrary; 
at  any  rate.  In  the  absence  of  evidence,  we 
cannot  find  that  he  was  solvent. 

As  to  Aschenbach,  no  suggestion,  is  made 
that  recovery  could  ever  have  l)een  had  of 
him.  If  it  could,  complainant  ought  not  to 
seek  it  of  defendant  The  result  is  that,  if 
we  could  find  negligence  on  the  part  of  the 
defendant,  it  necessarily  came  too  late  to  be 
the  cause  of  complainant's  los^,  and  the  de- 
cree below  was  wrong.  This  is  not  a  puni- 
tive proceeding,  but  an  attempt  to  recover  ac- 
tual damages  caused  by  defendant's  negli- 
gence, 

[2]  The  facts  as  to  the  Sims  South  Orange 
property  are  somewhat  more  complicated. 
The  property  belonged  In  1909  to  Roland  D. 
Crocker,  who  was  the  solicitor  of  the  com- 
plainant He  conveyed  to  Mabel  Daly  by 
deed  dated  October  1,  acknowledged  October 
11,  and  recorded  October  19, 1909.  Mabel  Daly 
and  her  husband,  William  H.  Daly,  mortgaged 
to  the  defendant  and  his  coexecutor  Octo- 
ber 11,  1909,  by  a  mortgage  dated  and  ac- 
knowledged on  that  day  and  recorded  October 
21,  1909.  The  property  was  then  reconveyed 
by  the  Dalys  to  Crocker  by  a  deed  dated  Octo- 
ber 11,  acknowledged  November  19,  and  re- 
corded November  20,  1909,  and  the  title  re- 
mained In  Crocker  until  as  late  as  April  1, 
1913,  when  he  conveyed  It  to  Sims.    On  Octo- 
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ber  10,  1912,  Louis  Wagner  applied  to  the 
complainant  for  a  loan  on  this  property, 
which  then  belonged  to  Crocker,  subject  to 
the  defendant's  mortgage.  The  defendant 
and  two  others  were  appointed  a  committee 
to  appraise  the  property.  The  defendant 
alone  did  so.  Thereupon  the  directors  or- 
dered that  the  committee  be  continued,  and 
report  to  the  officers,  who  were  given  power 
to  grant  the  loan  If  a  satisfactory  report 
was  made;  and  later  the  officers  were  em- 
powered to  grant  such  amount  as  should  be 
unanimously  recommended  by  the  committee. 
The  defendant  never  formally  joined  with  his 
fellow  committeemen  in  recommending  a  loan. 
Wagner  never  owned  the  property ;  and  pro- 
ceedings for  a  loan  to  him  were  dropped. 
It  seems  probable  tJiat  both  Wagner  and  Sims 
were  merely  tools  of  Crocker.  On  ^pril  25, 
1913,  the  complainant's  minutes  recite  that 
Wagner  had  sold  the  property  to  Sims  (which 
was  untrue) ;  that  all  of  the  committee  (in- 
cluding tlie  defendant)  reported  in  favor  of 
a  loan  to  Sima  (which  was  untrue  as  far  as 
the  defendant  is  concerned).  It  was  then 
ordered  that  the  committee's  recommendation 
be  received  and  granted.  The  defendant  was 
not  present  at  this  meeting.  He  never  actual- 
ly had  to  do  with  the  loan  to  Sims.  The  ef- 
fort is  to  bind  him  by  the  acts  of  the  others,  be- 
cause at  a  later  meeting  on  May  23d,  at  which 
he  is  said  to  have  been  present,  the  minutes 
of  the  meeting  of  April  25th  are  said  to  have 
been  approved.  The  fact  is  doubtful,  since 
the  approval  of  May  23d  seems  on  its  face 
to  relate  to  a  special  meeting  of  April  30tb, 
and  not  to  the  regular  meeting  of  April  25th. 
The  secretary,  however,  testifies  that  the  ap- 
proval of  May  23d  covers  both  the  meetings 
April  25th  and  April  30th.  The  defendant  de- 
nies that  he  ever  heard  the  resolution  of 
April  25th  read.  The  point  is  of  some  im- 
portance, since  it  Is  all  there  is  to  show  that 
the  defendant  knew  anything  about  a  Sims 
loan.  In  view  of  the  defendant's  denial  and 
the  secretary's  admission  of  the  careless  way 
in  which  the  minutes  were  kept,  we  think  the 
complainant  has  failed  to  sustain  the  burden 
of  proof.  This  question,  however,  loses  much 
of  its  importance  in  the  view  we  take  of  the 
case.  If  we  assume  that  the  defendant  knew 
that  the  Sims  loan  was  to  be  on  the  same 
property  as  the  abandoned  Wagner  loan,  and 
that  he  ought  to  have  recalled  that  the  es- 
tate held  a  mortgage  given  by  Daly  on  the 
same  property,  that  would  not  charge  him 
with  knowledge  that  the  Sims  mortgage 
would  be  a  second  mortgage.  The  amount 
proposed  to  be  loaned  was  $1,500  more  than 
the  mortgage  held  by  him  and  his  coexecutor. 
He  had  the  right  to  assume  that  his  mortgage 
would  be  paid  out  of  the  money  loaned  by  the 
association  on  the  new  mortgage.  He  must 
assume  that,  if  he  believed  that  Crocker,-  the 
solicitor,  was  an  honest  man;  the  complain- 
ant itself  so  held  Crocker  out  by  making  him 


its  solicitor.  If  we  assume  that  the  defendant 
knew  all  the  facts  that  the  most  careful  in- 
vestigation would  have  disclosed,  he  knew 
that,  although  the  loan  had  been  authorized 
in  April,  the  check  had  not  been  cashed  until 
July  10th.  Up  to  that  time  he  certainly  might 
anticipate  that  bis  mortgage  would  be  paid, 
and  It  would  serve  no  useful  purpose,  and 
would,  no  doubt,  be  regarded  by  his  fellow 
directors  as  a  foolish  intrusion,  for  him  to 
inform  them  of  the  existence  of  a  mortage 
of  which  the  law  charged  them  with  con- 
structive notice.  Their  very  proper  answer 
to  him  would  be,  "Our  solicitor  will  find  the 
existing  liens  when  be  examines  the  title, 
and  attend  to  their  satisfaction." 

The  prior  lien  would  have  been  satls&ed  irt 
the  ordinary  course;  but  the  complainant's 
solicitor,  instead  of  taking  the  ordinary 
course,  undertook  to  satisfy  the  record  by  a 
forged  discharge.  The  defendant  had  no  rea- 
son to  anticipate  the  solicitor's  crime.  Until 
the  check  had  actually  been  cashed  and  suffi- 
cient time  had  elapsed  for  Crocker  to  pay  off 
defendant's  mortgage,  without  his  In  fact  do- 
ing so,  the  defendant  might  properly  trust 
that  the  complainant's  own  solicitor  would 
protect  his  client's  Interests.  A  delay  of  three 
months  Is  not  unusual  when  prior  liens  have 
to  be  satisfied.  When  the  check  was  cashed 
and  the  money  misappropriated,  the  loss  was 
already  Incurred,  as  In  the  case  of  the  Aschen- 
bach  mortgage.  Nothing  that  the  defendant 
could  do  would  save  the  complainant  from  the 
loss.  If  there  had  been  proof  that  by  prompt 
action  the  money  could  have  been  saved,  the 
case  would  be  different;  the  failure  to  take 
prompt  action  might  be  negligence  of  the  de- 
fendant Intervening  between  Crocker's  act 
and  the  final  loss  to  complainant.  In  that 
event  the  failure  to  act  promptly  might  well 
be  the  proximate  cause;  but,  in  the  absence 
of  such  evidence,  the  proximate  cause  is  the 
rascality  of  the  complainant's  own  solicitor. 

The  decree  must  be  reversed,  and  the  rec- 
ord remitted  ,dn  order  that  there  may  be  a  de- 
cree dismissing  the  bill.  The  defendant  is  en- 
titled to  costs  in  both  courts. 


PIETRIOK  T.  DIETRICK.     (No.  15.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  1918.) 

(8vUahtt$  (y  the  Court.) 

1.  Divorce  <g=»231,  240(1)  —  Permanent  Au- 

mo.nt^Grounds— Amount. 
Permanent  alimony  is  allowed  as  a  means 
of  enforcing  the  continuing  duty  of  support 
which  the  husband  owes  to  the  wife,  and  of 
which  he  is  not  permitted  to  absolve  himself  by 
his  own  misconduct,  although  that  misconduct 
results  in  a  dissolution  of  the  marriage ;  and 
the  wife,  with  or  after  a  decree  of  divorce  in 
her  favor,  is  entitled  to  such  an  allowance  of 
alimony  as  the  circumstances  of  the  parties  and 
the  nature  of  the  case  renders  fit,  reasonable, 
and  just. 
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2.  Divorce  e=>240(2)— Pebmanbnt  Aumont 
— Wife's  Pbopebty. 

The  wife  of  a  dentist  with'  an  established 
practice  is  entitled,  with  her  decree  of  divorce, 
to  an  allowance  of  permanent  alimony,  notwith- 
standing the  fact  that  she  has  a  reaaouable  ex- 
pectancy of  about  $5  a  week  as  net  income  from 
jiroperty  owned  by  her. 

3.  invoBCE  ®=»240(1,  2)  —  Permanent  All- 

JJOXY^AliOUNT. 

No  rigid  standard  can 'be  set  up  whereby  to 
measure  in  every  case  the  amount  of  permanent 
alimony  for  the  support  of  the  wife,  but  it  is 
usually  about  one-third  of  the  husband's  income. 
The  amount  is  not  fixed  solely  with  regard,  on 
the  one  hand,  to  the  actual  needs. of  tjhe  wife, 
nor,  on  the  other,  to  the  husband's  actual  means. 
There  should  be  taken  into  account  the  physical 
condition  and  social  position  of  the  parties,  the 
bosband's  property  and  income,  including  what 
he  could  derive  from  personal  attention  to  busi- 
ness, and  also  the  separate  property  and  income 
of  the  wife.  Considering  all  these,  and  any  oth- 
er factors  bearing  upon  the  question,  the  sum  is 
to  be  fixed  at  what  the  wife  would  have  a  right 
to  expect  aa  support,  if  living  with  her  husband. 

4.  DivoBCE   «=»24(H2>— Pehmanknt  Auhont 
— Amouni. 

Where  a  husband  has  no  proper^  or  income 
other  than  a  net  income  of  about  $45  a  week 
from  his  practice  as  a  dentist,  and  the  wife 
has  only  a  reasonable  expectancy  of  about  $5 
a  week  as  net  income  from  property  which  her 
husband  gave  her  during  coverture,  an  allow- 
ance of  $10  a  week  as  permanent  alimony  is 
proper  upon  a  decree  of  divorce  in  her  favor. 

Appeal  from  Court  of  Chancery. 

Petition  for  divorce  by  Christine  Dietrlck 
against  Arthur  C.  DIetrlck.  From  a  final  de- 
cree of  the  Court  of  Chancery  advised  by  Ad- 
visory Master  Charles  J.  Roe,  granting  the 
petition  for  a  divorce,  but  denying  permanent 
alimony,  she  appeals.  Beversed,  and  record 
remitted  to  court  below  for  entry  of  decree. 

Alexander  Simpson,  of  Jersey  City,  for  ap- 
pellant James  A.  Bntler,  of  Jersey  City, 
for  appellee. 

TRENCHARD,  J.  This  Is  the  appeal  of 
Christine  DIetrlck  from  a  final  decree  In  her 
favor  In  a  divorce  proceeding  which,  al- 
though granting  her  a  divorce  on  the  ground 
of  the  adultery  of  her  husband,  denied  her 
pennanent  alimony. 

[i]  We  are  of  the  opinion  that  the  learn- 
ed advisory  master  erred  in  not  awarding 
alimony.  He  declined  to  do  so  because  the 
wife  was  possessed  of  a  house  and  lot  given 
her  by  her  husband  during  coverture.  But 
that  fact  did  not  Justify  such  refusal  in  the 
circumstances  of  the  present  case.  An  ex- 
amination of  our  Divorce  Act  (C.  S.  p.  2035, 
i  25)  shows  clearly  that  permanent  alimony 
Is  allowed  as  a  means  of  enforcing  the  cou- 
tinuing  duty  of  support  which  the  husband 
owes  to  the  wife,  and  of  which  he  Is  not 
permitted  to  absolve  himself  by  his  own 
misconduct,  although  that  misconduct  re- 
sults in  a  dissolution  of  the  marriage.  It 
follows,  of  course,  that  the  wife,  with  or  aft- 
er a  decree  of  divorce  in  her  favor,  is  enti- 
tled to  such  an  allowance  of  alimony  as  tho 


circumstances  of  the  parties  and  the  nature 
of  the  case  renders  fit,  reasonable,  and  Just. 

[2, 9]  In  the  present  case  it  appears  clear- 
ly that  the  wife's  reasonable  expectancy  of 
net  income  from  her  house  and  lot  was  about 
$5  a  week,  and  that  she  had  no  other  prop- 
erty or  income.  Her  husband  was  a  dentist, 
with  an  established  practice,  and  fairly  pros- 
perous, and  It  is  manifest  that  Justice  re- 
quires an  allowance  to  her.  No  rigid  stand- 
ard can  l>e  set  up  whereby  to  measure  In  ev- 
ery case  the  amount  of  pennanent  alimony 
for  the  support  of  the  wife,  but  it  is  usual- 
ly about  one-third  of  the  husband's  income. 
The  amount  is  not  fixed  solely  with  regard, 
on  the  one  hand,  to  the  actual  needs  of  the 
wife,  nor,  on  the  other,  to  the  busbaud's  actu- 
al means.  There  should  be  taken  into  ac- 
count the  physical  condition  and  social  posi- 
tion of  the  parties,  the  husband's  property 
and  income,  including  what  he  could  derive 
from  personal  attention  to  business,  and  also 
the  separate  property  and  income  of  the  wife. 
Considering  all  these,  and  any  other  factors 
bearing  upon  the  question,  the  sum  is  to  be 
fixed  at  what  the  wife  would  have  the  right 
to  expect  as  support  if  living  with  her  hus- 
band. Richmond  v.  Richmond,  2  N.  J.  Eq. 
90;    Boyce  v.  Boyce,  27  N.  J.  Bq.  433. 

[4]  In  the  case  at  bar  the  evidence  eatis- 
fles  us  that  the  husband's  net  income  from 
his  practice  is  about  $45  a  week,  and  that  he 
lias  no  other  property  or  Income.  It  also  sat- 
isfies us  that  the  wife  has  no  property  or 
income  other  than  a  reasonable  expectancy 
of  about  $5  a  week  as  net  Income  from  the 
property  given  to  her  by  her  husband  during 
coverture.  Taking  into  consideration  these 
and  all  the  other  factors  proper  to  consider 
under  the  rule  stated,  we  conclude  that  an 
allowance  of  $10  a  week  should  be  made  as 
and  for  the  permanent  alimony  of  the  wife. 

The  decree  below  will  be  reversed,  with 
costs,  and  the  record  remitted  to  the  court 
below,  to  the  end  that  a  decree  be  entered  in 
accordance  with  this  opinion. 


DUFFY  V.  BATES. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  1918.) 

iSyUabua  by  the  Court.) 

1.  Master  and  Servant  ®3»190(4),  811— N«g- 
LiOENCB  OF  Fellow  Servant  —  Right  of 
Action. 
There  was  testimony  from  which  a  jury 
might  infer  that  the  defendant,  the  superior  of- 
ficer and  fellow  servant  of  the  plaintiff,  directed 
the  latter  to  enter  a  loaded  elevator  for  the  pur- 
pose of  being  taken  to  a  lower  floor  to  assist 
in  taking  off  the  load ;  that  the  elevator  was 
controlled  by  an  electric  current  and  a  brake; 
dtat  the  defendant,  operating  the  elevator,  start- 
ed its  descent  by  releasing  the  brake  without 
applying  any  current,  which  some  of  the  evi- 
dence showed  could  be  used  to  retard  the  down- 
ward movement,  and  that,  the  brake  failing  to 
hold,  no  current  was  applied  to  control  the  ele- 
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Tator,  and  it  fell  to  the  bottom  of  the  shaft, 
whereby  the  plaintiff  was  injured.  Held,  that 
the  neglect  to  properly  operate  the  elevator  was 
a  misfeasance  and  a  breach  of  a  duty  which  de- 
fendant owed  to  plaintiff,  and  that  under 
O'Brien  v.  Traynor,  69  N.  J.  liaw,  239,  55  Atl. 
307,  the  action  of  plaintiff  against  his  fellow 
servant  to  recover  for  his  injuries  would  lie, 
and  a  refusal  to  direct  for  defendant  was  not 
error. 

2.  Mastek  and  Servant  «=»287(8)— Neoli- 
QENCE  OF  Fellow  Sebvant— Question  fob 

JUBT. 

Whether  defendant  acted  as  a  reasonably 
prudent  person  would,  under  all  the  circum- 
stances, was  also  a  jury  question. 

3.  Damages  ®=>166(1)— Masteb  and  Servant 
*=»286(1)— Neoliqkncb— Pboximatb  Cause 
—Evidence, 

Where  the  injury  which  plaintiff  suffered 
was  a  broken  leg,  which  after  treatment  was 
supposed  to  be  sufficient!;;  cured  to  permit  use 
for  walking,  and  while  being  so  used  in  a  care- 
ful and  usual  manner,  no  other  intervening 
cause  appearing^  it  again  broke  in  the  same 
place,  a  jury  might  infer  that  the  original  in- 
jury was  the  proximate  cause  of  the  second,  and 
therefore  evidence  as  to  the  time  tibe  j)laintiff 
lost  as  a  result  of  the  second  breaking  and 
cost  of  medical  attendance  was  competent. 

Appeal  from  Circuit  Court,  Union  County. 

Action  by  Joseph  DuSy  against  William  C. 
Bates.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Llndabary,  Depue  &  Faulks,  of  Newark, 
for  appellant 

BERGKN,  J.  The  plaintiff  was  the  serv- 
ant of  the  Madison  Ice  Company,  of  which 
the  defendant,  William  C.  Bates,  was  the 
president  and  general  manager,  and  this  ac- 
tion was  brought  against  him  as  a  fellow 
servant,  the  question  submitted  to  the  Jury 
being  whether  the  defendant  was  guilty  of 
negligence  in  operating  an  elevator.  The 
plaintiff  proved  that  after  helping  load  ice 
on  the  elevator,  the  defendant,  who  was 
plaintiff's  superior  officer  and  operating  the 
elevator,  directed  plaintiff  to  get  on  the  ele- 
vator to  ride  on  it  to  a  lower  floor  in  order 
to  assist  in  unloading  the  ice;  that  the  de- 
fendant then  lowered  the  elevator  about  sev- 
en feet  when  it  was  stopped  to  fix  a  piece  of 
canvas,  which  was  done  by  the  plaintiff  and 
another  employ^;  that  after  this  was  done 
the  defendant.  Instead  of  applying  the  elec. 
trie  current  to  control  the  movement  of  the 
elevator,  as  plaintiff  testified  he  should  do, 
he  pulled  the  brake  rope,  which  caused  the 
elevator  to  fall  and  injure  the  plaintiff.  The 
defendant's  case  was  substantially  that  the 
proper  method  of  operating  the  elevator  was 
not  to  apply  the  current,  but  to  control  the 
descent  of  the  elevator  by  the  brake,  releas- 
ing it  enough  to  permit  the  weight  of  the  ele- 
vator to  cause  its  descent ;  that  the  applica- 
tion of  the  current  of  electricity  was  not  re- 
quired to  control  the  descent  of  the  elevator, 
and,  if  applied,  would  have  caused  the  ele- 
vator to  ascend ;  that  the  cause  of  the  acci- 
dent was  a  defect  in  the  machinery  regulat- 
ing the  operation  of  the  brake  which  sud> 


denly  occurred,  and  over  which  the  defend- 
ant had  no  control,  and  which  be  was  not 
bound  to  inspect,  not  being  responsible  for 
its  sufficiency.  As  one  of  the  witnesses  pro- 
duced by  the  defendant  testified  that.  If  while 
operating  the  elevator  the  brake  rope  gave 
way.  It  could  be  let  down  with  the  electric 
power,  bis  testimony  being,  "As  long  as  all 
the  rest  of  the  machinery  was  all  right  I 
would  let  it  down  with  power,"  there  was 
evidence,  If  the  Jury  believed  it,  which  would 
Justify  it  in  finding  that  the  elevator  could 
be  lowered  and  its  descent  controlled  by  the 
application  of  the  electric  current  if  the 
brakes  failed  to  act,  and  that  it  was  not  ap- 
plied. 

The  plaintiff  had  a  verdict,  and  the  first 
point  argued  In  support  of  the  defendant's 
appeal  is  that  the  trial  court  erred  in  refus- 
ing to  direct  a  verdict  upon  the  ground  that 
the  action  was  brought  against  a  fellow 
servant,  and  all  that  was  required  of  the 
defendant  was  the  exercise  of  such  care  as 
a  reasonably  prudent  man  would  use  under 
the  circumstances,  and  that  the  proofs  show- 
ed that  such  care  was  manifested,  the  only- 
negligence  alleged  against  the  defendant  be- 
ing that  he  did  not  use  the  current  In  con- 
nection with  the  brake.  We  think  that  a 
Jury  might  infer  from  the  evidence  that  by  a 
moderate  use  of  the  electric  current,  not  suf- 
ficient to  entirely  overcome  the  gravity  of  a 
loaded  car,  the  descent  of  the  car  could  be 
controlled  in. case  the  brake  failed,  and,  as 
claimed  by  the  plaintiff,  the  application  of 
the  current,  if  the  brake  .failed,  was  neces- 
sary to  the  proper  use  of  the  elevator. 

[1,  t]  The  rule  relating  to  the  liahilty  of  a 
fellow  servant  for  injuries  resulting  to  hlit 
coemploy^  from  bis  negligence  was  stated  by 
Chancellor  Hagie,  speaking  for  this  court  in 
O'Brien  v.  Traynor,  69  N.  J.  Law,  239,  55 
Atl.  307,  as  follows: 

"The  fact  of  a  common  employment  does  not 
of  itself  prevent  an  injured  fellow  servant  main- 
taining an  action  against  his  fellow  servant  for 
an  injury  inflicted  by  the  negligence  of  the  lat- 
ter." 

In  the  present  case  we  have  testimony  from 
which  a  jury  might  infer  negligence  by  the 
defendant,  a  fellow  servant.  In  not  properly 
operating  an  elevator  upon  which  plaintiff 
was  directed  to  ride  by  defendant,  his  superi- 
or officer,  who  knew,  as  the  Jury  might  find, 
that  by  applying  the  electric  current  when  the 
brake  failed,  the  elevator  would  not  fall,  but 
its  downward  course  so  regulated  as  to  pre- 
vent injury  to  plaintiff,  and  in  neglecting  this 
duty  he  was  guilty  of  misfeasance.  Whether 
the  defendant  acted  as  a  prudent  man  would, 
in  not  using  the  electric  current  to  regulate 
the  elevator,  or  not  applying  it  when  he  fonnd 
the  brake  failed,  was  a  Jury  question.  Con- 
nelly V.  Trenton  Pass.  R.  R.  Co.,  56  N.  J.  Law, 
700,  29  Atl.  438,  44  Am.  St  Rep.  424;  Weston 
V.  Penn.  R,  R.  Co.,  74  N.  J.  Law,  484,  65 
Atl.  1015. 
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It  appeared  In  the  defendant's  case  tbat 
after  the  accident  it  was  discovered  a  portion 
of  the  machinery  had  become  displaced,  and 
It  is  argued  by  the  defendant  that,  even  if  lie 
bad  undertalcen  to  use  the  current  properly,  it 
would  not  have  been  effective  because  of  the 
disarrangement  of  some  of  the  maclilnery  dis- 
covered after  the  accident,  but  against  this  is 
tlie  fact  that  the  accident  itself  might  have 
produced  the  disarrangement  We  are  there- 
fore of  opinion  that  the  motion  to  direct  a 
verdict  was  properly  refused,  and  that  under 
the  evidence  it  was  a  Jury  question  whether 
the  defendant  had  carefully  managed  the 
«levator. 

(1]  After  the  accident  the  plaintiff  was 
sent  to  a  hospital  where  the  fracture  was 
treated  for  seven  weeks,  from  there  he  went 
to  his  home  and  continued  under  medical 
treatment  until  about  the  middle  of  Decem- 
tter  following  the  accident,  when  he  supposed 
be  was  sufficiently  recovered  to  use  his  leg 
in  performing  light  work,  and  returned  to  the 
service  of  the  ice  company,  in  which  he  per- 
formed only  that  character  of  service.  .At  the 
expiration  of  two  weelcs  he  left  the  service, 
and  on  his  way  home,  in  stepping  from  the 
surface  of  the  street  to  the  sidewalk,  the 
leg  broke  in  the  same  place;  it,  as  he  testified, 
"simply  crushed  under  him,"  the  result  being 
that  he  was  compelled  to  return  to  the  hos- 
pital and  undergo  another  operation.  The 
plaintiff  was  allowed,  over  defendant's  ob- 
jection, to  prove  the  length  of  time  he  re- 
mained at  the  hospital  and  the  cost  he  was 
pat  to  because  of  tlds  second  breaking  ctf  bis 
1%.  The  defendant  urges  tbat  tills  was  error 
because  tbe  original  injnry,  if  caused  by  de- 
fendant's negUgence,  was  not  the  proximate 
cause  of  the  second  injury.  There  Is  evidence 
in  the  record  from  wliich  a  Jury  might  infer 
tbat  the  second  fracture  was  the  result  of 
tbe  weakened  condition  of  the  Joint  caused  by 
the  original  injury,  without  the  aid  of  an  In- 
tervening cause,  other  than  its  use  in  walking 
In  a  customary  manner,  wliich  alone  would 
not  have  caused  the  second  injury.  We  do 
not  think  that  such  use  was  an  intervening 
cause  so  distinct  from  the  original  injury  as 
to  relieve  the  prior  injury  from  being  the 
proximate  cause  of  the  second.  If  there  was 
no  other  culpable  and  efficient  agency  inter- 
vening between  the  defendant's  negligence 
and  the  second  fracture,  then  the  negligence 
of  the  defendant  was  tbe  proximate  cause  of 
the  natural  sequence  of  the  first  injury. 
Smith  V.  Public  Service  Corp.,  78  N.  J.  Law, 
4T8,  75  Atl.  937,  20  Ann.  Cas.  151.  Wheth- 
er under  all  the  circumstances  in  the  present 
case  the  second  fracture  was  a  consequence  of 
tbe  flrst  without  a  culpable  and  efficient  inter- 
vening agency  was  a  jury  question,  and  rele- 
vant testimony  concerning  the  damages  plain- 
tiff suffered,  if  the  Jury  should  find  that  de- 
fendant's n^ligence  was  the  proximate  cause, 
was  competent. 


This  case  differs  from  Raymond  t.  Haver- 
hill, 168  Mass.  382,  47  N.  B.  101,  where  the 
second  injury  was  due  to  plaintiff's  stepping 
from  a  chair  to  a  settee  while  her  ankle  was 
in  a  weakened  condition,  caused  by  defend- 
ant's negligence,  because  what  she  attempted 
to  do  was  unusual,  and,  as  the  court  said,  "she 
was  not  acting  from  any  necessity  caused  by 
her  previous  accident,  but  acting  independ- 
ently and  voluntarily." 

It  also  differs  from  Snow  v.  N.  T.  &  N.  H. 
R.  R.  Co.,  185  Mass.  321,  70  N.  E.  205,  where 
plaintiff,  because  of  previous  injuries,  was 
subject  to  attacks  of  dizziness,  and  while 
standing  on  a  chair  in  a  pantry  sink,  examin- 
ing a  leaking  pipe,  was  attacked  by  dizziness 
and  fell,  breaking  her  wrist.  Proof  of  dam- 
ages resulting  from  this  fall  was  excluded, 
and  the  ruling  sustained  upon  the  ground 
that  getting  into  the  sink  was  an  independent 
and  voluntary  act  on  her  part 

Assuming  these  cases  to  be  correctly  decid- 
ed, there  was  in  each  an  efficient  intervening 
cause,  not  the  result  of  any  necessity  caused 
by  the  prior  accident,  while  in  the  present 
case,  if  the  plaintiff  was  ever  to  walk,  he  was 
necessarily  required  to  use  an  ankle  weak- 
ened and  insecure  because  of  his  prior  injury, 
and  if,  without  negligence  on  his  part  in  such 
use,  the  ankle  gave  way  as  a  consequence  of 
the  prior  Injury,  that  injury,  a  Jury  might  In- 
fer, was  the  proximate  cause  of  the  second. 
We  think  tbe  evidence  was  competent 

The  other  ground  of  appeal  is  that  the  trial 
court  erroneously  permitted  the  plaintiff  to 
ask  Guy  Bates,  one  of  the  witnesses  called 
by  the  defendant,  whether  he  was  not  a  stock- 
holder and  officer  of  the  ice  company,  to 
which  he  replied  that  he  was.  This  question 
was  objected  to  upon  the  ground  that  it  was 
"irrelevant  because  this  action  is  not  against 
the  ice  company."  As  the  ice  company  was 
not  a  party  to  the  action  and  not  affected  by 
its  result,  the  evidence,  even  if  imprc^ierly  ad- 
mitted because  Irrelevant,  was  not  harmful  to 
tbe  defendant.  . 

Tbe  Judgment  will  be  affirmed,  with  costs. 


WEST  JERSEY  &  S.   R.  CO.  v.  CITI  OP 
MILLVILLE.     (Na  46.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  1018.) 

(8yttahu»  by  the  Court.) 
1.  CoKVXBCi:  4=38(11)— Intebstate  Commerce 

— IiIQUOB— ObDINANCE. 

A  city  ordinance  required  all  bills  of  lading 
of  any  common  carrier  to  be  open  to  inspection 
of  tbe  city  commissioners  and  tbe  police  officers 
of  the  city,  and  required  every  common  carrier 
to  keep  at  its  office  in  the  city  an  alphabetical 
record  of  all  consiKnments  of  alcoholic  liquors 
received  by  it  in  the  city,  the  names  of  shipper 
and  consignee,  and  tbe  quantity  of  each  ship- 
ment. This  record  was  required  to  be  open  to 
inspection  by  any  of  the  commissioners  and  po- 
lice officers  of  the  city.  The  prosecutor  was  a 
railroad  company  engaged  in  interstate  and  In- 
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trastate  basiness.  Held,  that  these  provisions 
of  the  ordinance,  so  far  as  they  attempt  to 
affect  the  prosecutor  as  a  common  carrier,  are 
in  conflict  with  the  act  of  Congress  regulating 
interstate  commerce,  and  n^ast  be  set  aside. 
2.  Intoxicating  Liquobs  ®=112  —  Oboi- 
NANCE — Validity. 
A  city  ordinance  made  it  unlawful  for  any 
common  carrier  or  express  company  to  deliver  in 
the  city  any  alcoholic  liquor  consigned  to  a  club, 
lodge,  or  other  association.  The  city  charter 
gives  power  to  license  innkeepers  and  retailers 
of  spirituous  liquors,  and  places  for  the  sale  of 
fermented  liquors  and  makes  it  unlawful  to  sell 
within  the  corporate  limits  spirituous  liquors  in 
quantities  less  than  five  gallons  without  a  li- 
cense. Held,  that  this  did  not  authorize  the 
ordinance  in  question. 

8.  Intoxicating  Liquobb  <&=>112  —  Commis- 
sion Government  Aci^Liquob  Obdinance 
— Validity. 
The   Commission   Government  Acts   (P.   L. 
1911.  p.  462;   P.  L.  1912,  p.  643;    P.  L.  1916, 
p.  306}  do  not  justify  an  ordinance  making  it 
nnlawtul  for  any  common  carrier  to  deliver  in 
the  city  any  alcoholic  liquor  consigned  to  a  club, 
lodge,  or  other  association. 

4.  MuNiciPAi,  Corporationb  <g=>lll(4)  —  Ob- 

DINANCK— PABTIAL    INVALIDITY. 

The  prosecutor  is  a  railroad  company  en- 
gaged in  interstate  and  intrastate  business.  An 
ordinance  of  a  city  attempted  to  prohibit  traffic 
in  alcoholic  liquors  without  making  any  dis- 
tinction between  interstate  and  intrastate  ship- 
ments. Held  that,  if  invalid  as  to  interstate 
shipments,  it  was  also  invalid  as  to  intrastate 
shipments,  as  the  two  could  not  be  severed  in 
view  of  the  object  of  the  ordinance. 

5.  Intoxicating  Liquqbs  €=112^^,  New,  vol. 
20  Key-No.  Series— Liquor  Shipments. 

The  act  of  Congress  of  1913  known  as  the 
Webb-Kenyon  Act  (Act  March  1,  1913,  c.  90, 
37  Stat.  699  [Comp.  St.  1916,  §  8739])  prohibits 
the  shipment  or  transportation  of  intoxicating 
liquors  in  interstate  commerce  when  in  vio- 
lation of  the  law  of  the  state.  Held,  that  the 
shipments  sought  to  be  forbidden  by  the  ordi- 
nances of  Millville  were  not  in  violation  of  any 
law  of  this  state,  and  hence  not  prohibited  by 
the  Webb-Kenyon  Act. 

Appeal  from  Supreme  Court. 

Proceeding  by  the  West  Jersey  &  Seashore 
Railroad  Company  against  the  City  of  MiU- 
vlUe.  Judgment  for  the  railroad,  and  the 
City  appeals.    Affirmed. 

Louis  H.  Miller,  of  Millville,  for  appellant 
Walter  H.  Bacon,  of  Bridgeton,  for  appellee. 

SWAYZB,  J.  The  railway  company,  al- 
though located  entirely  In  New  Jersey,  carries 
freight  and  express  matter  from  other  states 
Into  this  state,  and  the  interstate  character  of 
a  part  of  its  traffic  is  not  questioned.  It  is 
therefore  subject  to  the  Interstate  Commerce 
Act  (Act.  Feb.  4,  1887,  c.  104,  24  Stat.  379).  It 
removed  to  the  Supreme  Court  by  certiorari 
an  ordinance  of  Millville,  the  object  of  which 
seems  to  hare  been  to  make  illegal  the  use, 
sale,  or  distribution  of  alcoholic  liquors  in 
clubhouses,  lodge  rooms,  and  the  like.  As 
printed  in  this  record  the  ordinance  applies 
to  every  person  who  shall  use,  barter,  sell,  or 
assist  or  abet  in  bartering,  selling  or  distribu- 
ting any  alcoholic  liquors  or  received  or  kept. 
There  seems  to  be  no  doubt  that  the  last  four 


words  should  be  "so  received  or  k^t,"  but 
this  can  make  no  difference  in  the  result,  and 
we  pass  it  by. 

[1]  Section  6  of  the  ordinance  makes  it  un- 
lawful for  any  railroad  or  other  common 
carrier  or  express  company  to  deliver  in  Mill- 
ville any  package  of  alcoholic  liquor  consign- 
ed to  a  club,  lodge,  or  other  association ;  con- 
signed to  any  person  for  or  on  account  of  any 
club,  lodge,  or  other  association;  consigned 
to  any  person  where  there  are  marks  or  let- 
tering, numerals,  or  other  device  on  the  pack- 
age indicating  that  it  should  be  delivered  to 
any  clubhouse,  lodgeroom,  boathoose  or 
like  place  in  the  city  or  to  a  member  of  any 
club,  lodge,  or  association  at  any  clubhouse, 
boathouse,  lodgeroom,  or  like  place  in  the 
city. 

Section  12  ordains  that  the  biila  of  lading 
and  other  documents  of  any  common  carrier 
should  be  open  to  the  inspection  of  the  dty 
Commissioners  or  any  of  them,  and  the  police 
officers  of  the  city.  Section  13  requires  every 
common  carrier  to  keep  at  ita  office  In  the 
city  an  alphabetical  record  of  all  ctmsign- 
ments  of  alcoholic  liquors  received  by  it  in 
Millville,  the  names  of  shipper  and  consignee, 
and  the  quantity  of  each  shipment.  This  rec- 
ord also.  It  was  ordained,  should  be  open  to 
Inspection  by  any  of  the  commissioners  and 
the  police  officers  of  the  dty.  The  Supreme 
Court  adjudged  these  sections  of  the  ordi- 
nance bad  and  set  aside  the  provisions  of 
the  ordinance  which  attempted  to  prevent  the 
delivery  of  intoxicating  liquors  In  Millville 
by  the  prosecutor  as  a  common  carrier,  and 
required  the  prosecutor  to  keep  books  and 
records  in  a  specified  manner  and  to  open  the 
same  to  inspection  by  the  dty  commlssI<»ier8, 
especially  sections  5,  12,  and  13,  in  so  far  as 
they  affect  or  attempt  to  affect  the  railroad 
company  as  a  common  carrier.  The  Inter- 
state Conunerce  Act,  J  15  (6);  O.  S.  1916,  { 
8583 — imposes  a  heavy  penalty  for  the  dis- 
closure by  any  officer,  agent,  or  employe  of  a 
common  carrier  to  any  person  other  than  the 
shipper  or  consignee  without  his  consent,  of 
any  information  concerning  the  nature,  kind, 
quantity,  destination,  consignee  of  any  prop- 
erty tendered  or  delivered'  to  the  common  car- 
rier for  Interstate  transportation.  Since  the 
ordinance  makes  no  distinction  between  in- 
trastate and  interstate  traffic  in  alcoholic 
liquor,  and  Its  very  object  would  be  frustrat- 
ed by  such  a  distinction,  it  must  apply  equal- 
ly to  both  kinds  of  traffic,  and  if  Invalid  as 
to  interstate  traffic  must  also  be  invalid  as  to 
Intrastate  traffic. 

Sections  12  and  13  are  obviously  In  conflict 
with  section  15  of  the  act  of  Congress  above 
referred  to  unless  tliey  are  saved  by  the  pro- 
viso In  that  act.-  The  proviso  permits  the 
carrier  to  give  Information  In  response  to  le- 
gal process  under  the  authority  of  a  state  or 
federal  court,  to  an  officer  or  agent  of  the 
United  States  government  or  the  government 
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of  a  state  or  territory  In  the  exercise  of  bis 
powers,  or  to  an  ofiBcer  or  duly  authorized 
person  seeking  the  information  for  the  prose- 
cution of  persons  charged  with  or  suspected 
of  crime.  The  other  excepted  case  has  no 
bearing  on  the  present  controversy.  None  of 
these  exceptions  reach  the  present  case.  The 
dty  commissioners  and  police  officers  are 
mere  municipal  officers,  not  officers  of  the 
rnited  States  or  of  any  state  or  territory. 
Their  power  of  Inspection  under  the  or(U- 
nance  is  not  limited  to  prosecution  of  crime; 
and  ylolatlon  of  the  ordinance  Is  not  a  crime, 
but  a  mere  transgression  of  a  municipal  reg- 
ulation. We  think  it  entirely  clear  that  sec- 
tions 12  and  13  are  In  conflict  with  the  act 
of  Congress.  In  view  of  this  conflict,  even  if 
there  were  no  other  objection,  the  railroad 
company  was  right  in  challenging  the  ordi- 
nance in  limine  and  not  waiting  until  it  had 
subjected  Itself  to  a  penalty  either  under  the 
ordinance  or  the  act  of  Congress.  In  fact  no 
question  is  made  of  the  propriety  of  this 
prompt  action. 

[2, 4,  (]  The  portion  of  the  ordinance  which 
attempts  to  interfere  with  the  transportation 
of  alcoholic  liquors  also  makes  no  distinc- 
tion between  Intrastate  and  Interstate  ship- 
ments. For  the  reason  already  stated,  the 
two  cannot  be  severed,  and,  if  the  ordinance 
Is  Invalid  as  to  either.  It  must  fall.  This  Is  a 
somewhat  different  question.  The  act  of 
Congress  of  1013,  commonly  known  as  the 
Webb-Kenyon  Act,  prohibited  the  shipment 
or  transportation  of  intoxicating  liquor  of 
any  kind  In  interstate  commerce  when  In- 
tended to  be  received,  possessed,  sold,  or  used 
in  violation  of  the  law  of  the  state.  Adams 
Express  Co.  v.  Kentucky,  238  V.  S.  190,  35 
Snp;  Ct.  824,  59  U  EM.  1267,  U  B.  A.  1916C, 
273,  Ann.  Cas.  1915D,  1167;  Clark  Distilling 
Co.  V.  Western  Md.  Ry.  Co.,  242  U.  S.  311, 
37  Sop.  Ct  180,  61  L.  Ed.  326,  L.  B.  A.  1917B, 
1218,  Ann.  Cas.  1917B,  84S.  The  question 
then  Is  whether  alcoholic  llqnor  shipped  into 
this  state  Is  received,  possessed,  sold,  or  used 
In  riolation  of  the  law  of  the  state.  It  is 
not  claimed  that  any  general  law  of  the  state 
Is  riolated.  The  claim  is  that  power  has 
been  conferred  upon  the  city  to  make  the 
traffic  in  alcoholic  liquor  unlawful.  A  read- 
ing of  the  sections  of  the  city  charter  to 
which  counsel  refers  us  makes  it  clear  that 
the  alleged  power  is  not  to  be  found  in  that 
statute.  Section  17  gives  the  mayor  .  and 
council  sole,  only,  and  exclusive  right  and 
power  of  granting  license  to  Innkeepers  and 
retailers  of  spirituous  liquors,  and  also  gives 
them  the  sole,  only,  and  exclusive  right  and 
power  of  licensing  places  for  the  sale  of  fer- 
mented liquors,  and  enacts  that  the  license 
fees  shall  be  paid  to  the  treasurer  for  the  use 
of  the  city.  Section  18  makes  it  unlawful  to 
sell  witbin  the  corporate  limits  spirituous 
liquors  in  quantities  less  than  five  gallons 
without  first  having  obtained  a  license.    Both 


sections  contemplate  licensed  sales,  not  pro- 
hibition of  the  traffia  It  was  held  In  Stokes 
V.  Schlachter,  66  N.  J.  Law,  247,  49  Atl.  656, 
that  from  the  power  to  license  the  sale  of 
fermented  liquor,  coupled  with  other  provi- 
sions of  the  charter,  there  might  be  inferred 
the  power  to  prohibit  sales  without  license; 
but  that  is  far  Indeed  from  the  power  to  pro- 
hibit altogether.  That  the  power  to  regulate 
Is  not  the  same  as  the  power  to  prohibit  is 
well  settled.  McConvill  y.  Jersey  City,  39 
N.  J.  Law,  38;  Township  of  Summit  v.  N.  T. 
&  N.  J.  Tel.  Co.,  67  N.  J.  Bq.  123,  127,  41 
Atl.  146;  Barnes  v.  Park  Commissioners, 
86  N.  J.  Law,  70,  88  Atl.  837 ;  86  N.  J.  Law, 
141,  91  Atl.  1019,  Ann.  Cas.  19I6B,  968.  That 
the  power  to  prohibit  is  not  given  in  the  pres- 
ent case  clearly  appears  from  other  provi- 
sions. 

Under  section  18  some  sales  are  lawful 
even  without  license.  It  Is  only  sales  In 
quantities  less  than  five  gallons  that  are  de- 
clared unlawful  The  ordinance  Is  not  lim- 
ited to  sales  unlawful  under  the  charter.  It 
goes  beyond  the  charter  in  another  particu- 
lar. The  power  Is  a  power  to  license  sales 
within  the  city.  This  ordinance  assumes  to 
make  illegal  the  consignment  to  dubs  or  per- 
sons In  MlllvlUe  by  common  carriers  of  liq- 
uors sold  and  bought  elsewhere.  As  pointed 
out  by  counsel  for  the  respondent,  the  com- 
mon carrier  is  under  a  legal  obligation  to 
transport  and  deliver  merchandise  tendered 
to  it  for  that  purpose  and  MlUvIlle  cannot, 
without  express  legislative  authority,  change 
the  legal  obligation  of  the  carrier.  In  the 
absence  of  such  express  authority,  the  legal 
obligation  of  the  carrier  to  transport  and 
deliver  Is  determined  by  the  legality  of  the 
transaction  at  the  point  where  the  contract 
of  carriage  is  made.  To  hold  otherwise  would 
put  the  control  of  the  ctxnmerce  of  the  state 
in  the  hands  of  every  municipality ;  the  Leg- 
islature may  no  doubt  thus  throttle  Intrastate 
trade,  but  It  does  not  do  so  by  merely  grant- 
ing power  to  license  sales  In  the  municipality. 
The  case  differs  from  State  v.  Kind,  80  N.  J. 
Law,  176,  75  Atl.  438,  where  the  sale  was  not 
completed  outside  the  municipality.  This  or- 
dinance undertakes  to  extend  the  prohibition 
to  sales  completed  outside  of  MlllvlUe,  and 
to  prevent  men  from  shipping  Into  MlllvlUe 
property  to  which  they  have  acquired  a  valid 
title  elsewhere.  In  short,  the  attempt  is  to 
extend  the  power  of  MlllvUle  over  property 
throughout  the  state  or  even  the  world.  The 
legislative  authority  for  such  action  must  be 
clear.  Here  there  Is  nothing  in  the  charter 
to  show  that  the  Legislature  meant  to  confer 
so  extensive  a  power. 

[3]  The  city  next  seeks  to  Justify  its  action 
under  the  Commission  Government  Acts  (P. 
L.  1911,  462;  P.  L.  1912,  643;  P.  L.  1916, 
306).  As  far  as  concerns  the  first  two  acts, 
It  Is  settled  that  they  do  not  Justify  this  ordi- 
nance.    Salerno  r.  Passaic,  88  N.  J.  Law, 
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87,  95  Atl.  lOOO,  afBrmed  on  opinion  89  N.  J. 
Law,  370,  98  AtL  1086.  Tbe  general  power 
In  section  10  ot  tbe  charter  to  suitress  yice 
and  Immorality,  to  preserve  peace  and  good 
order,  to  suppress  disorderly  houses,  and  to 
prevent  disturbances  and  disorderly  assem- 
blages, does  not  JustlCy  the  total  prohibition 
of  liquor  In  dub  houses  and  lodge  rooms. 
The  use  of  liquor  may  Indeed,  as  counsel  ar- 
gues, lead  to  disorder,  or  even  to  vice  and- 
Immorality,  but  such  is  not  Its  necessary  re- 
sult; the  Legislature  evldoitly  thought  not 
Its  probable  result,  since  in  this  very  charter, 
as  In  so  many  others,  they  coupled  an  express 
power  to  license  the  sale  of  liquor  with  the 
power  to  suppress  vice  and  Immorality.  We 
cannot  attribute  to  them  the  absurdity  of  ex- 
pressly licensing  what  would  necessarily  lead 
to  vice  and  disorder. 

It  remains  to  notice  the  act  of  1916,  which 
was  passed  immediately  after  the  aflBrmance 
of  the  judgment  in  Salerno  v.  Passaic,  and 
probably  to  meet  the  situation  created  by 
that  decision.  The  act  authorizes  all  ordi- 
nances necessary  for  the  protection  of  life, 
health,  and  property,  and  for  tbe  enforc«- 
ment  of  all  laws  of  the  state  regulating  the 
sale  of  liquor.  Cities  subject  to  the  act  are 
also  authorized  to  declare  and  prevent  and 
summarily  to  abate  nuisances  whether  caus- 
ed by  the  sale  of  liquor  or  otherwise ;  to  pre- 
serve and  enforce  the  good  government  and 
general  welfare,  order,  and  security  of  the 
city.  The  power  to  declare,  prevent,  and 
abate  nuisances  caused  by  the  sale  of  liquor, 
does  not  justify  the  present  ordinance,  which 
does  not  even  pretend  to  declare  or  prevent 
nuisances  caused  by  the  sale  of  liquor;  it 
makes  no  distinction  between  sales  that  re- 
sult in  a  nuisance  and  sales  authorized  by 
the  licensing  laws  which  do  not  result  in  a 
nuisance.  No  doubt  there  are  some  who 
think  that  any  sale  of  liquor  is  a  nuisance, 
but  that  is  not  the  Legislature's  view;  for 
in  this  very  act  it  authorized  the  passage  of 
ordinances  "for  the  enforcement  of  all  laws 
of  the  state  regulating  the  sale  of  liquor." 
Among  those  laws  are  laws  regulating  the 
sale  In  licensed  places  and  making  such  sales 
legal.  To  enforce  these  laws  the  rights  and 
obligations  growing  out  of  such  sales  must 
be  recognized,  among  which  are  the  right  of 
property,  and  the  right  to  have  a  common 
carrier  transport  the  liquor.  The  city  can- 
not escape  its  obligation  under  the  act  of 
1916  to  enforce  thesd  laws;  the  power  giv- 
en is  to  enforce  all  the  laws,  not  some  of 
them,  and  to  enforce  the  laws  regulating  the 
sale  of  liquor,  not  njerely  laws  prohibiting 
the  sale  which  are  not  in  any  proper  sense  a 
regulating  of  the  sale. 

We  have  dealt  with  the  case  as  if  a  mu- 
nicipal ordinance  was  a  law  of  the  state 
within  the  meaning  of  the  Webb-Kenyon  Act. 
Whether  this  assumption  is  correct  need  not 
now  be  considered.    It  is  enough  to  say  that 


the  shipment  and  transportation  forbidden 
by  this  ordinance  is  not  a  shipment  and 
transportation  In  violation  of  any  law  of  this 
state. 
The  judgment  is  affirmed,  with  costs. 


COLLINS  V.   CENTRAL  B.   CO.   OF  NEW 

JERSEY. 

(Court  of  Errorp  and  Appeals  of  New  Jersey. 

March  4,  1918.) 

(Sallabut  by  the  Court.) 
RAiLROAns  «=>282(13)— Injubiks  to  Licensee 

— BURDBN    OF  PBOOF. 

Wbero  tbe  plaintiff's  case  only  shows  that 
a  radiator,  standing  in  a  seemingly  secure  plac« 
in  defendant's  freight  house,  fell  on  the  plain- 
tiff witliout  apparent  reason,  the  burden  of 
showing  absence  of  negligence  is  not  cast  on  the 
defendant,  and  an  instruction  to  the  jury  that, 
for  want  of  satisfactory  explanation  by  the  de- 
fendant of  the  cause  of  the  falling  of  the  radia- 
tor, it  would  be  required  to  find  the  defendant 
guilty  of  ne{[Ugence,  was  error,  because  it  re- 
lieves the  plaintiff  from  any  proof  of  negligence. 

Appeal  from  Supreme  Court. 

Action  by  Andrew  J.  Collins  against  the 
Central  Railroad  Company  of  New  Jersey. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

See,  also,  101  AtL  287. 

Charles  E.  MiUer,  of  Atlantic  City,  and 
George  M.  Holmes,-  of  Jersey  City,  for  ap- 
pellant. C.  Herbert  Walker,  of  Newark,  for 
appellee. 

BE3R0EN,  J.  The  respondent  brought  this 
action  to  recover  for  Injuries  caused  by  the 
falling  on  him  of  a  radiator  stored  in  appel- 
lant's freight  bouse,  resulting  in  a  judgment 
in  his  favor  which  appellant  seeks  to  review. 

The  testimony  shows  that  tbe  radiator  was 
standing  against  the  wall  of  a  passageway, 
with  some  bags  of  manure,  which  the  re- 
spondent was  removing,  piled  against  it,  and 
that  he  had  taken  one  bag  away,  and  when  be 
attempted  to  remove  another  tbe  radiator  fell 
on  him.  Exactly  why  this  happened  the  evi- 
dence does  not  disclose;  neither  party  show- 
ing any  reason  for  the  occurrence.  With  the 
evidence  in  this  situation,  tbe  trial  court 
charged  the  jury  as  follows: 

"If  you  find  from  the  evidence  that  the  radia- 
tor fell  from  what  seemed  to  be  a  secure  posi- 
tion, without  any  instrumentality,  any  action^ 
on  tbe  part  of  the  plaintiff,  Mr.  Collins,  so  that 
he  cannot  be  connected  in  any  way  with  the 
result,  then  in  that  view  of  the  case  the  com- 
pany is  called  upon  to  make  an  explanation, 
and  the  question  for  you  would  be  whether  the 
evidence  affords  a  satisfactory  explanation.  If 
it  does,  that,  of  course,  would  acquit  the  cona- 
pany.  If  no  satisfactory  explanation  is  afford- 
ed, then,  the  burden  bemg  on  the  company  to 
furnish  an  explanation,  the  result  of  that  line 
of  reasoning  would  be  adverse  to  the  company, 
and  would  point  to  a  verdict  against  it" 

This  amounts  to  an  instruction  that,  if 
the  radiator  fell  from  what  seemed  to  be  a 
secure  position  without  any  apparent  reason. 
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the  bnrdai  Is  put  upon  tbe  defendant  to  make 
a  satisfactory  explanation  why  it  fell,  and,  If 
it  should  not,  sncb  failure  would  justify  a 
Terdict  against  it;  that  is,  a  defendant  Is  to 
be  charged  with  negligence  if  the  plaintiff 
shows  the  happening  of  an  unexplalnaUe 
accident,  unless  he  bears  the-  burden  of  a 
satisfactory  explanation  by  proof  of  facts, 
knowledge  of  which  by  him  cannot  be  infer- 
red from  any  proof  offered  In  the  cause,  nils 
Is  In  opposition  to  the  rule  of  law  preTalllng 
In  this  state.  In  Hughes  t.  Atlantic  City  R. 
R,  Co.,  85  N.  J.  Law,  212,  89  Atl.  769,  L.  B.  A. 
1916A,  927,  Mr.  Justice  Swayze,  speaking  for 
this  court,  said: 

"The  mere  occurrence  of  tte  present  injury 
did  not  require  a  finding  of  negligence,  since 
the  bulb  may  have  burst  from  some  cause  be- 
jond  the  defendant's  control.  When  the  judge 
Mid  that  the  burden  shifted,  the  context  snows 
that  he  meant  the  duty  of  persuasion  upon  the 
whole  case." 

So  In  this  case,  where  the  plaintiff's  proof 
only  shows  that  the  radiator,  standing  in  a 
seemingly  secure  place,  fell  on  the  plaintiff 
without  apparent  reason,  the  burden  of  show- 
ing absence  of  negligence  was  not  cast  on 
the  defendant,  and  an  Instruction  to  the  Jury 
tliat,  for  want  of  satisfactory  explanation  by 
defendant  of  the  cause  of  the  falling  of  the 
radiator,  it  would  be  required  to  find  defend- 
ant guilty  of  negligence,  was  error,  because 
it  relieves  the  plaintiff  from  any  proof  of 
negligence.  To  the  same  effect  is  Nlebel  t. 
Winslow,  88  N.  J.  Law,  191,  95  Atl.  995,  and 
Fanshawe  v.  Rawlins,  89  N.  J.  Law,  344,  98 
Atl.  439. 

The  Judgment  under  review  will  be  re- 
versed. 


KOLANKIEWIZ  ▼.  BURKE.    (No.  62.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  1918.) 

(Byllaiui  1$  the  Court.) 

L  McHiciPAi,  Corporations  ®s3703(1)— "Mo- 
TOB  Vehicle"  Act— Construction— Stbeet 
Cars. 
Section  1  of  the  Motor  Vehicle  Act  of  1906 
<3  Comp.  St.  1910,  p.  3426),  excludes  from  the 
statutory  definition  of  "motor  vehicles"  such  as 
run  only  upon  rails  or  tracks,  and  thereby  ex- 
cludes from  the  effect  of  section  22  street  cars 
of  the  usual  type. 

USA.  Note.— For  other  definitions,  see  Words 
and  Phrases,  BHrst  and  Second  Series,  Motor  Ve- 
hicle.] 

2.  lIUNiciPAL  Corporations  iS=>592(l)  —  Mo- 
tor Vehicle  Act  —  Ordinance  —  Vehicles 
Fasstno  Street  Cars. 

Section  22  of  the  Motor  Vehicle  Act  of  1906 
<3  Comp.  St.  1910,  p.  3426)  does  not  operate  to 
prevent  a  city  from  passing  an  ordinance  regu- 
lating the  conduct  of  the  driver  of  a  vehicle 
when  passing  a  street  car  while  it  is  stopping 
to  take  on  or  discharge  passengers. 

3.  Municipal  Corporations  «=»592(1)— Ordi- 
sasce— Motor  Vehicles— Statute. 

A  city  ordinance  requires  that  a  vehicle, 
when  passing  a  street  car  while  it  is  stopping  to 
take  on  or  discharge  passengers,  should  keep  at 


least  four  feet  from  the  right-hand  running 
board  or  lowest  step  of  the  car,  and  that  if  by 
reason  of  the  presence  of  other  vehicles,  or  by 
reason  of  the  narrowness  of  the  street  or  any 
other  reason  it  was  not  possible  to  preserve 
such  distance  of  four  feet,  the  driver  should 
bring  his  vehide  to  a  full  stop  until  the  car 
had  again  started.  Held,  that  the  ordinance 
was  not  in  conflict  with  section  22  of  the  Motor 
Vehicle  Act  of  1906  (3  Comp.  St.  1910,  p.  3426). 

4.  MuwioiPAL  Corporations  «=>592(1)  —  Or- 
dinance—Motor  Vbhicleb— Statute. 

A  city  ordinance,  regulating  the  conduct  of 
the  driver  of  a  vehicle  when  passing  a  street  car 
while  it  is  stopping  to  take  on  or  discharge  pas- 
sengers, is  not  in  conflict  with  the  provision  of 
the  Motor  Vehicle  Act  of  1906  that  forbids  mu- 
nicipal ordinances  limiting  or  restricting  the 
use  or  speed  of  motor  vehicles. 

5.  Municipal  Corporations  «=9706(4)  —  Au- 
tomobile Collision  —  Neolioence  —  Vio- 
lation or  Ordinance. 

Failure  to  comply  with  a  city  ordinance  may 
be  evidence  of  negUgence,  as  well  as  failure 
to  comply  with  a  statute  (Evers  v.  Davis,  86  N. 
J.  Law,  196,  90  AtL  677,  followed),  but  it  is 
not  conclusive  (State  v.  Schutte,  88  N.  J.  Law, 
396,  96  Atl.  659,  foUowed). 

6.  Municipal  Corporations  ®=>706(4)— Vio- 
lation OF  Ordinance — Effect. 

The  effect  of  violation  of  a  city  ordinance  as 
evidence  of  neglect  is  the  same  in  the  case  of  s 
child  ten  years  old  as  in  the  case  of  an  adult. 

7.  Municipal  Corporations  «=706(4)— Vio- 
lation OF  Ordinance— Negligence. 

The  effect  of  violation  of  a  city  ordinance  as 
evidence  of  negligence  when  the  ordinance  is 
meant  primarily  to  safeguard  passengers  on 
street  cars  extends  to  the  case  of  pedestrians. 
Every  one  is  entitled  to  rely  on  all  safeguards 
provided  by  law.  no  matter  what  motive  actuat- 
ed the  legal  aathoritles. 

Appeal  from  Supreme  Court 

Action  by  Theodore  Kolanklewiz  against 
Mary  A.  Burke.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

The  plaintiff  was  injured  while  crossing 
a  public  street  in  Newark  by  the  defendant's 
motorcar.  The  jury  might  properly  find  that 
a  street  car  had  stopped  for  passengers; 
that  the  plaintiff  was  crossing  the  street  in 
front  of  the  car  and  was  struck  by  defend- 
ant's motorcar,  which  had  overtaken  the 
street  car  and  was  passing  on  the  left 

B^nk  E.  Bradner,  of  Newark,  for  appel- 
lant.   Leo  Stein,  of  Newark,  for  appellee. 


SWAYZE,  J.  The  first  question  raised  in 
the  case  that  calls  for  an  expression  of  opin- 
ion is  the  admissibility  of  the  city  ordinance. 
The  accident  occurred  before  the  passage  of 
the  act  of  1915  (P.  L.  285),  and  the  case  is 
therefore  controlled  by  the  act  of  1906  (C.  S. 
3426)  if  applicable.  The  point  made  is  that 
the  ordinance  conflicts  with  the  statute. 
Section  22  of  the  statute  enacts  that  no  own- 
er, purchaser,  or  driver  of  a  motor  vehicle 
shall  be  excluded  or  prohibited  from,  or  ex- 
cluded or  limited  in  the  free  use  thereof,  nor 
limited  as  to  speed  upon  public  streets,  nor 
required  to  comply  with  other  provisions  or 
conditions  as  to  the  use  of  motor  vehicles 
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except  as  In  tbe  act  provided.  The  statute 
further  enacts  that  no  municipality  shajl 
have  power  to  make  any  ordinance  limiting 
or  restricting  the  use  or  speed  of  motor  ve- 
hicles, and  that  no  ordinance  theretofore  or 
thereafter  made  by  any  municipal  or  local 
authority  in  respect  to  or  limiting  the  use  or 
speed  of  motor  vehicles  shall  have  any  force, 
effect,  or  validity.  There  is  a  provision  that 
drivers  of  motor  vehicles,  when  overtaken  by 
another  motor  vehicle,  .carriage,  sleigh,  or 
Bled,  shall  keep  to  the  right  A  similar  pro- 
vision in  the  General  Road  Act  has  been  con- 
strued to  require  the  driver  of  the  vehicle  In 
the  rear,  who  desires  to  pass,  to  pass  on  the 
left.  State  v.  Unwin,  75  N.  J.  Law,  500,  68 
Atl.  110. 

The  city  ordinance  requires  that  the  driv- 
er of  a  vehicle,  when  passing  a  street  car 
while  it  is  stopping  to  take  on  or  discharge 
passengers,  shall  keep  at  least  four  feet  from 
tbe  right-hand  running  board  or  lowest  step 
of  the  car,  shall  give  audible  indication  of 
his  approach,  and  exercise  due  precaution  not 
to  interfere  with  or  injure  passengers  getting 
on  or  off  the  car;  and  that  tf  by  reason  of 
the  presence  of  other  vehicles,  or  by  reason 
of  the  narrowness  of  the  street,  or  any  other 
reason,  It  is  not  possible  to  preserve  such  dis- 
tance of  four  feet,  the  driver  shall  bring  his 
vehicle  to  a  full  stop  until  the  car  sball  have 
taken  on  or  discharged  Its  passengers  and 
again  started.  The  trial  Judge  rightly  con- 
strued this  as  requiring  the  vehicle,  over- 
taking a  street  car  which  had  stopped  to  re- 
ceive or  discharge  passengers,  to  pass  on  the 
right,  and  not  on  the  left,  as  provided  by  the 
road  law,  and  by  section  22  of  the  Motor  Ve- 
hicle Act  of  1906. 

[1]  As  to  section  22,  It  is  enough  to  say, 
with  the  trial  Judge,  that  it  clearly  applies 
only  to  motor  vehicles,  carriages,  sleighs,  or 
sleds,  and  that  secticm  1  of  tbe  same  act  ex- 
cludes from  the  statutory  definition  of  motor 
vehicles  such  as  run  only  upon  rails  or 
tracks. 

[2-4]  The  difficulty  arises  out  of  the  statu- 
tory provisions  already  cited,  forbidding  mu- 
nicipal ordinances  limiting  or  restricting  the 
use  or  speed  of  motor  vehicles. 

The  language  is  broad  enough  to  forbid 
such  an  ordinance  as  the  present,  but  must 
be  construed  in  the  light  of  the  situation 
that  existed  at  the  time  the  statute  was  pass- 
ed, and  of  the  failure  to  provide  for  cases 
which  were  then,  as  well  as  now,  known  to 
require  some  regulation,  either  general  by  the 
Legislature  or  local  by  municipal  authority. 
To  deal  first  with  the  latter:  One  of  the 
most  frequent  causes  of  accident  was  colli- 
sion between  street  cars  and  motor  vehicles, 
and  one  of  the  serious  dangers  was  that  pas- 
sengers boarding  or  alighting  from  street 
cars  might  be  struck  by  an  approaching  mo- 
tor vehicle.  In  view  of  the  notoriety  of  the 
danger,  especially  in  our  crowded  cities,  we 
must  assume  that  if  the  Legislature  had 
meant  in  1906  to  regulate  the  whole  subject, 


it  would  not  have  failed  to  make  provision 
for  tbe  case  of  motor  vehicles  meeting  or 
overtaking  street  cars.  It  would  have  done 
what  it  did  in  1915,  provided  careful  regula- 
tions. These  regulations  in  the  later  act 
were  evidently  meant  to  be  supplementary 
to  the  act  of  1906  and  a  substitute  therefor, 
since  tbe  later  act  contains  the  unusual  and 
extraordinary  provision  in  section  26  tbat 
nothing  therein  shall  alter  or  amend  any  pro- 
vision of  the  act  of  1006  We  need  not  now 
consider  whether  this  provision  prevents  the 
ordinary  effect  of  a  later  act  in  repealing  in- 
consistent provisions  in  the  earlier  act.  It 
is  enough  at  present  to  say  that  the  act  of 
1915  makes  It  clear  that  the  Legislature  it- 
self did  not  regard  the  act  of  1906  as  cov- 
ering the  whole  subject  It  was  not  nec- 
essary that  it  should.  The  municipalities 
then  had  power  to  regulate  the  use  of  tbe 
streets  as  a  part  of  their  police  power.  The 
difficulty  to  be  cured  by  the  statute  did  not 
arise  from  lack  of  power  in  the  municlpali- 
.tles;  it  arose  from  confiicting  regulation 
by  different  municipalities.  The  motor  vehi- 
cle was  then  still  noveL  Some  question  had 
been  made  as  to  whether  it  was  lawful  to 
use  such  a  machine  on  our  highways,  and 
even  when  the  legality  of  Its  use  was  conced- 
ed, municipal  regulations  had  been  passed, 
limiting  the  speed  at  which  motor  vehicles 
might  run;  and  each  municipality  adopted 
its  own  rule.  The  differences  in  this  respect 
were  an  obstacle  to  any  motorist  who  desired, 
as  a  few  did,  to  run  within  the  law.  The 
result  was  a  spirit  defiant  of  law,  and  as  im- 
perative need  of  a  general  regulation  of  the 
subject  by  the  Legislature.  These  consider- 
ations explain  the  language  of  the  statute 
"limiting  the  use  or  speed."  We  think  that 
for  the  reason  already  stated,  the  words  are 
not  to  be  given  a  broader  meaning  which 
would  invalidate  municipal  ordinances  in- 
tended for  the  public  safety  without  putting 
anything  in  their  place.  If  that  had  bepu 
the  intent,  the  Legislature  would  have  add- 
ed in  1906  a  section  similar  to  section  25  of 
the  act  of  1915;  and  it  is  worthy  of  note 
that  even  that  section  permits  some  control 
of  the  streets  to  the  municipalities,  an  object 
Indicated  by 'the  very  title  of  the  act 

[6-7]  That  the  failure  to  obey  the  dty  or- 
dinance was  evidence  from  which  a  Jury 
might  infer  negligence  Is  settled  by  the  prin- 
ciple of  our  decision  in  Evers  v.  Davis,  86  N. 
L.  Law,  196,  90  Atl.  677.  A  city  ordinance 
Is  as  evidential  in  this  respect  as  a  statute. 
It  is,  as  we  have  held,  evidential,  but  not 
conclusive.  State  v.  Schntte,  88  N.  J.  Law, 
396,  96  Atl.  659.  It  is  not  Important  that 
the  child  was  only  ten  years  old.  If  it 
was  negligent,  as  the  Jury  might  find,  to  turn 
to  the  left,  the  act  would  remain  negligent 
whether  a  child  or  an  adult  was  injured.  If 
the  child  might  otherwise  properly  have  been 
found  guilty  of  contributory  negligence,  that 
finding  might  be  prevented  by  the  principle 
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that  one  may  properly  assume  that  the  law 
will  be  obeyed.  Durant  v.  Palmer,  29  N.  J. 
Law,  544;  Suburban  Electric  Co.  v.  Nugent, 
!8  N.  J.  liaw,  658,  34  Atl.  1069,  32  L.  R.  A. 
700.  A  child's  rights  In  this  respect  are  no 
less  than  the  rights  of  an  adult  It  can 
make  no  difference  that  the  ref^ulatlon  was 
probably  meant  primarily  to  safeguard  pas- 
sengers. Every  one  Is  entitled  to  rely  on  all 
safeguards  provided  by  law,  no  matter  what 
motive  may  have  actuated  the  legal  authori- 
ties. The  case  is  not  one  of  contract,  but  of 
tort;  and.  If  a  negligent  act  Is  a  tort  as  to 
one,  it  is  a  tort  as  to  all  who  may  be  injured 
thereby. 
Let  the  Judgment  be  affirmed,  with  costs. 


LYDECKEB  et  al.  v.  BOARD  OF  CHOSEN 

FREEHOLDERS  OF  PASSAIC 

COUNTY  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  1918.) 

(BpJlalut  Iv  the  Gowrt.) 
L  Neougence  ^=356— Pebfobuanoe  ov  Con- 

TBACT— LlABrUTT. 

A  municipality,  as  it  lawfully  might  in  per- 
formance of  a  public  duty,  contracted  with  the 
Standard  Oil  Company  of  New  Jersey  to  sprin- 
kle a  highway  with  oil.  The  contract  required 
the  use  of  a  definite  quantity  per  square  yard, 
to  be  spread  in  a  particular  manner  with  an  ap- 
proved sprinkler.  The  oil  was  spread  accord- 
injT  to  the  terms  of  the  agreement,  producing  a 
condition  from  which  a  jury  might  find  that 
the  quantity  was  excessive  for  the  required  im- 
provement, resulting  in  the  creation  of  a  public 
ouisance,  by  which  one  of  the  plaintiffs,  in  pass- 
ing over  the  highway  on  a  bicycle,  was  thrown 
and  injured.  Held,  that  the  Standard  Oil  Com- 
pany of  New  Jersey  owed  no  contractual  duty 
to  the  plaintiff  injured,  he  being  a  stranger  to 
the  contract,  and  was  not  liable  to  him  for  the 
resnlt  of  the  performance  of  the  contract,  the 
negligence  charged  in  the  complaint  being  non- 
performance, nnleas  the  injury  complained  of 
was  the  consequence  of  an  act  independent  of 
the  contract. 

2.  Neguoercb  «=i>55  —  Independent  Con- 

TKACTOR  —  LlABIIilTT  FOB  InjUBT  TO  TlDBD 

Pabtt. 
A  contractor  with  a  municipality  for  pub- 
lic work  is  not  liable  under  his  contract  to  a 
third  party  for  injuries  resulting  from  a  mis- 
taken estimate  by  the  municipality  as  to  the 
effect  of  the  performance  of  the  contract  ac- 
cording to  the  method  and  means  it  required, 
or  for  the  sufficiency  of  its  provisions  to  fulfill 
a  duty  which  the  municipality  owes  to  the  pub- 
lic, unless  the  work  and  required  method  of  per- 
formance is  obviously  likely  to  create  a  nui- 
sance, or  is  inherently  dangerous,  of  which  the 
contractor  had  notice  or  was  chargeable  there- 
with. 

3.  Keolioencg  «=s>55— Performance  of  Con- 
tract—Iwjubt  TO  THinn  Person— LiABn.- 

ITT. 

The  evidence  being  undisputed  that  the  cause 
of  the  injury  was  the  result  of  performance,  and 
not  of  any  act  independent  of  the  contract,  or 
in  violation  of  it  as  charged  in  plaintiff's  com- 
plaint, and  the  work  not  being  in  itself  inher- 
ently dangerons,  a  direction  for  the  defendant 
upon  the  ground  that  it  owed  the  plaintiff  no 
dnty  under  the  contract  was  not  error. 


(Additional  SvJlabv  (y  BUtorial  Stalf.) 

4.  cotinties   ®=>142  —  llabilitt  —  aotivb 
Wbonodoino. 

There  is  no  statute  making  a  county  liable 
for  the  negligent  performance  of  a  public  duty, 
and  the  common-law  rule  of  liability  is  confined 
to  active  wrongdoing. 

6.  Counties  ^=3222  — Action  fob  Injury  — 
Acts  of  Ouission— Nonsuit. 

A  complaint  in  an  action  against  a  county 
for  personal  injury  on  a  highway,  charging  that 
it  negligently  omitted  to  remove  excessive  oil 
from  a  sprinkled  highway,  failed  to  close  it 
against  the  public,  or  to  warn  persons  not  to 
use  it,  and  failed  to  make  it  safe  after  the 
sprinkling  with  oil  rendered  it  dangerous,  charg- 
ed no  active  wrongdoing,  and  a  nonsuit  as  to 
the  county  was  proper. 

The  Chancellor  and  Swayze,  Garrison,  Tren- 
cbard,  Mintum,  and  Kaliach,  JJ.,  dissenting  as 
to  Standard  Oil  Company. 

Appeal  from  Supreme  Court 

Action  by  John  J.  Lydecker  and  others 
against  the  Board  of  Cho^n  Freeholders  of 
Passaic  County  and  the  Standard  Oil  Com- 
pany of  New  Jersey.  From  a  judgment  of 
nonsuit  In  favor  of  the  county,  and  a  verdict 
in  favor  of  the  Standard  Oil  Company,  plain- 
tiffs appeal.  Judgment  In  favor  of  both  de- 
fendants afflrmed. 

Ward  &  McGlnness,  of  Paterson,  for  appel- 
lants. J.  W.  De  Toe,  of  Paterson,  for  re- 
spondent Standard  Oil  Oo.  of  New  Jersey. 
Pierre  P.  Garven,  of  Jersey  City,  for  respond- 
ent Board  of  Chosen  Freeholders. 

BERGEN,  J,  This  action  was  Instituted 
by  an  Infant  to  recover  for  Injuries  caused 
by  being  thrown  from  his  bicycle  while  rid- 
ing along  a  public  highway  recently  covered 
with  oil  by  the  defendant  the  Standard  Oil 
Company  of  New  Jersey,  under  a  contract 
with  th?  board  of  chosen  freeholders  of  the 
county  of  Passaic,  which  had  control  of  the 
highway  and  was  under  a  duty  to  keep  it  la 
repair.  The  action  was  brought  against  the 
county  of  Passaic  and  the  Standard  Oil  Com- 
pany of  New  Jersey,  and  at  the  trial  the 
proceedings  were  amended  to  Include  a  claim 
by  the  father  of  the  Infant  for  the  cost  of 
medical  services.  The  trial  court  directed  a 
judgment  of  nonsuit  in  favor  of  the  county, 
and  a  verdict  in  favor  of  the  Oil  Company, 
as  to  both  plaintiffs,  from  which  they  appeiUL 

The  complaint  states  different  causes  of 
action  against  each  defendant;  that  against 
the  Standard  Oil  Company  being  that  It  enter- 
ed into  a  contract  with  the  county  in  which  it 
agreed  to  oil  certain  public  roads  with  a 
preparation  of  oil,  to  protect  the  road  from 
tratflc  for  at  least  six  hours  after  placing  the 
oil,  or  until  the  oil  had  permeated  the  surface 
of  the  road,  and  to  oil  but  one  side  at  a 
time,  and  leave  the  other  open  to  traffic  until 
the  oil  spread  on  the  other  side  had  sufficient- 
ly penetrated  the  roadbed  to  allow  traffic  on 
it;  that  in  violation  of  the  agreement  the  de- 
fendant the  Oil  Company  negligently  and 
Improperly  placed  the  oil  over   the  entire 


4=»For  other  cases  aee  same  topic  and  KGT-Nt7MBER  tn  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


252 


103  ATLANTIC  REPOBTEU 


(N.J. 


surface  of  the  toad  In  large  and  excessive 
quantities,  so  tbat  it  did  not  penetrate  the 
roadbed,  but  rendered  the  surface  slippery 
and  dangerous,  and  failed  to  close  the  road 
to  traffic,  or  warn  persons  using  It  of  Its 
dangerous  condition. 

[1]  The  only  negligence  averred  in  the  com- 
plaint against  the  Oil  Company  Is  a  violation 
of  the  contract  in  the  foregoing  particulars. 
The  contract  also  provided  that  the  oil  should 
be  distributed,  by  means  of  a  suitable  sprin- 
liler  satisfactory  to  the  county  engineer  or 
supervisor,  at  not  more  than  one  quarter  gal- 
lon per  square  yard.  There  was  evidence 
from  which  a  jury  might  infer  that  the  quan- 
tity of  oil  which  the  contract  provided  for 
was  more  than  was  necessary  to  accomplish 
the  required  purpose,  but  none  that  It  was  in 
excess  of  that  required  by  the  contract,  or 
that  the  distribution  was  not  made  as  requir- 
ed by  the  contract.  It  is  well  settled  in  this 
state  that  no  duty  to  the  plaintiff  from  the 
defendant  the  Oil  Comiutny  arose  out  of  the 
contract,  as  he  was  a  stranger  to  it,  and  also 
that)  he  cannot  complain  if  the  parties  to  it 
chose  to  alter  the  contract,  and  distribute  oil 
over  the  entire  surface  of  the  road  at  one 
time,  instead  oif  one-halt  of  It.  Such  a 
change,  If  made  under  the  direction  of  the 
county  and  with  its  consent,  was  a  matter 
which  did  not  concern  the  plaintiff.  Marvin 
Safe  Co.  V.  Ward,  48  N.  J.  Law,  19;  Styles 
V.  Long,  TO  N.  J.  Law,  301,  67  Atl.  448. 

In  his  complaint  the  plaintiff  relies  upon  a 
violation  of  the  contract,  which  the  proof 
did  not  sustain.  To  hold  a  contractor  liable 
for  an  injury  to  a  third  person  because  of 
negligence  in  the  execution  of  his  contract, 
there  must  be  a  duty  or  liability,  independent 
of  the  contract,  due  from  the  contractor  to 
the  person  injured.  Marvin  Safe'  Co.  t. 
Ward,  supra,  where  it  was  said: 

"Such  a  contract  creates  the  ordinary  rela- 
tion of  employer  and  employ^.  It  does  not  put 
off  from  the  board  of  chosen  freeholders  the 
duty  and  responsibiHt;^  which  the  statute  fixes 
upon  them ;  nor  does  it  create  any  duty  or  lia- 
bility on  the  part  of  the  other  contracting  party, 
except  such  as  arises  inter  sese  from  the  terms 
of  the  contract.  •  *  •  No  injustice  can  arise 
from  the  application  of  the  principle  adjudged 
in  Winterbottom  v.  Wright  [10  M.  &  W.  109] ; 
for,  if  the  work  contracted  for  be  such  as  that  a 
dnty  exists  towards  third  persons  with  respect 
to  it,  the  party  who  contracts  to  have  the  work 
done  will  be  liable  for  damages  arising  from  a 
breach  of  the  duty,  although  the  injury  arose 
from  the  fault  of  the  person  with  whom  he  con- 
tracted." 

The  fact  that  a  county  is  made  liable  by 
statute  for  the  insufficiency  of  a  bridge,  while 
there  is  no  such  statutory  imposition  for  an 
imperfect  highway,  does  not  alter  the  legal 
principle.  It  may  be  that  the  want  of  a  stat- 
ute putting  maintenance  of  highways  in  a 
class  with  bridges  works  a  hardship  in  this 
and  similar  cases,  but  the  cure  is  through 
legislative  action.  A  contractor  would  be 
liable  if  he  did  any  act,  Independent  of  his 
contract,  resulting  In  a  nuisance,  even  if  not 
negligent  in  its  performance,  as  it  may  he 


that,  the  more  perfect  the  execution,  the 
greater  nuisance.  In  the  present  case- 
the  plaintiff  rested  his  complaint  upon  the 
nonperformance  of  a  duty  imposed  by  the 
contract,  which  was  not  supported  by  any 
proof,  and  to  that  issue  only  could  his  proofs 
apply. 

The  appellant,  in  order  to  avoid  the  rule 
that  the  defendant  owes  him  no  duty  under 
a  contract  to  which  he  was  a  stranger,  now 
argues  that: 

"This  case,  however,  did  not  arise  out  of  the       i 
failure  of  the  Standard  Oil  Company  to  perform 
its  contract    The  cause  of  action  in  the  case        ' 
at  bar  was  the  creation  and  maintenance  of  a 
nuisance." 

The  trouble  with  this  claim  la  that  it  is 
not  within  the  pleadingi;,  and,  if  it  was,  can  i 
only  be  applicable  to  some  act  independent  I 
of  the  contract,  of  which  there  is  no  proof; 
and  the  proposition  Itself  implies  perform- 
ance of  an  act  provided  for  by  the  contract; 
nor  does  this  question  appear  to  have  been 
raised  in  the  trial  court,  where  the  case  was. 
dealt  with  as  presented  by  the  pleadings, 
and  the  proof  In  support  of  the  issue  tender- 
ed. The  motion  for  direction  was  rested  on 
performance  of  the  contract,  and,  as  in  the 
Marvin  Case : 

"The  defendant  was  under  no  obligation  to- 
make  the  temporary  roadway  a  good  and  sub- 
stantial structure,  except  under  the  terms  of 
his  contract,  and  that,  it  he  was  in  no  personal 
default,  he  cannot  be  held  for  the  injuries  sus- 
tained." 

It  is  true  that  when  the  work  is  not  in 
itself  a  nuisance,  and  the  injury  results  from 
the  negligence  of  a  contractor  in  its  execu- 
tion, the  contractor  alone  is  liable.  Cuff  v. 
Newarli  &  N.  T.  E.  R.  Co.,  35  N.  J.  Law,  IT, 
10  Am.  Rep.  205.  But  this  is  not  applicable 
where  the  work  designed  by  the  principal 
is  not  obviously  likely  to  create  a  nuisance, 
but  because  of  error  in  design  does  so,  al- 
though performed  according  to  the  contract, 
for  in  such  case  the  negligence  is  in  design 
and  not  in  execution.  In  the  present  case 
the  contract  calls  for  the  spreading  of  s 
given  quantity  of  oil  per  square  yard,  for 
a  lawful  purpose,  by  the  use  of  a  particular 
machine  (that  is,  one  approved  by  the  coun- 
ty), and  the  nuisance  resulted  only  beoauste 
the  county  erred  In  its  specification  of  what 
was  required.  We  think  that  In  such  case 
the  negligence,  if  any,  was  that  of  the  coun- 
ty, and  it  alone  is  liable;  otherwise,  every 
contractor  will  be  an  insurer  of  the  sufficien- 
cy of  all  specifications  for  public  work,  and 
we  can  perceive  no  difference  between  a  con- 
tract to  repair  a  bridge  and  one  for  the  repair 
of  a  highway,  at  least  where  the  work  con- 
tracted for  Is-not  obviously  or  Inherently  dan- 
gerous, and,  if  properly  performed,  not  like- 
ly to  produce  a  nuisance.  The  method  and 
means  nsed  was  that  specifically  prescribed 
by  the  county.  In  Longmied  ▼.  H<rfliday,  5 
Exch.  761,  Baron  Parke  said : 

"If  a  mason  contract  to  build  a  bridge,  and 
does  so,  not  according  to  the  contract,  and  the 
defects  are  a  nuisance,  he  is  liable." 
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It  wUl  be  observed  that  the  liability  was 
based  npon  nonperformance  of  a  contract, 
for,  If  not  so,  then  the  words  "not  according 
to  the  contract"  were  useless.  They  qualify 
the  liability  of  a  contractor  to  acts  Independ- 
ent of  the  contract. 

[2,  3]  We  are  of  opinion  that  a  contractor 
with  a  municipality  for  public  work  Is  not  li- 
able nnder  bis  contract  to  a  third  party  for. 
lojnrles  resulting  from  a  mistaken  estimate 
by  the  municipality  as  to  the  effect  of  the 
performance  of  the  contract  according  to  the 
means  and  method  it  requires,  or  for  the  suf- 
ficiency of  Its  provisions  to  fulfill  a  duty 
which  the  municipality  owes  to  the  public, 
unless  the  work  and  required  method  of  per- 
formance is  obviously  or  inherently  danger- 
ons,  of  which  the  contractor  bad  notice,  or 
was  diargeable  therewith.  The  spreading  of 
oil  on  a  public  highway  of  the  quantity  and 
by  the  means  provided  for  by  this  contract 
cannot  be  said  to  be  Inherently  dangerous, 
or  obviously  liable  to  create  a  nuisance. 

The  plaintiff  also  urges  that  the  defeijdant 
was  bound  by  the  contract  to  erect  barriers 
across  the  highway  to  prevent  the  public  from 
nsing  it;  but  this  was  not  required,  unless 
directed  by  the  county  engineer  or  supervisor, 
and  no  such  barriers  were  directed,  but  In 
addition  to  this  it  was  a  contractual  obliga- 
tion, due  only  to  the  county.  It  is  further 
urged  that  one  side  of  the  road  was  not  left 
open  for  traffic  until  such  time  as,  in  the 
judgment  of  the  county  engineer  or  super- 
visor, the  oil  already  spread  had  penetrated 
the  surface  of  the  road.  It  is  not  disputed 
that  the  county  engineer  or  supervisor  was 
satisfied  with  the  conditions  when  the  second 
half  of  the  road  was  sprinkled,  and  that  It 
was  done  according  to  directions;  so.  If  there 
was  a  mistake  in  Judgment,  It  was  that  of 
the  county  officers.  The  court  In  the  Marvin 
Safe  Co.  Case  said : 

"If  third  persons  can  acquire  a  right  in  the 
contract  in  tne  nature  of  a  duty  to  have  it  per- 
formed as  contracted  for,  the  parties  will  be 
deprived  of  control  over  their  own  contract ;  the 
employer  will  have  taken  from  him  the  power  to 
direct  how  the  work  shall  be  done,  and  the  em- 
ploye may  find  himself  under  responsibility  to 
third  parties  which  do  not  exist  between  him 
and  his  employer." 

While  this  case  was  never  reviewed  by  this 
court,  it  bas  stood  so  long  a  time  unquestion- 
ed, and  80  often  referred  to  in  opinions  writ- 
ten for  this  court  with  approval,  that  it 
should  be  accepted  as  the  exposition  of  the 
law  prevailing  in  this  state.  We  are  of  opin- 
ion that  the  direction  for  the  defendant  the 
Standard  Oil  Company  was  proper,  and 
should  be  affirmed. 

[4,  f]  As  to  the  charge  against  the  boai'd 
of  chosen  freeholders  of  the  county  of  Pas- 
saic, the  complaint  avers  that  It,  in  the 
conrse  of  exercising  its  control  and  manage- 
ment of  the  highway,  "and  for  the  purpose  of 
laying  op  settling  the  dust"  thereon,  contract- 
ed with  the  defendant  the  Oil  Company  to 
spread  oil  on  the  highway,  and  that  U,  well 


knowing  the  dangerous  condition  which 
would  be  produced  thereby,  negligently  failed 
to  remove  the  oil,  to  close  the  highway  against 
public  traffic,  to  warn  persons  using  the 
same  of  its  dangerous  condition,  or  to  make 
the  road  safe  after  the  dangerous  condition 
became  api>arent.  Thus  is  charged  the  neg- 
ligent nonperformance,  by  a  municipality,  of 
a  public  duty,  which  resulted  in  an  alleged 
public  nuisance,  and  the  proofs  applicable  to 
this  branch  of  the  case  did  not  extend  be- 
yond the  averments  in  the  complaint. 

There  is  no  statute  making  the  county  lia- 
ble for  such  negligence,  and  the  common-law 
rule  of  liability  is  confined  to  active  wrong- 
doing. The  argument  of  the  appellant 
against  the  Judgment  of  nonsuit  Is  rested  on 
the  case  of  Hart  v.  Freeholders,  57  N.  J.  Law, 
90,  2d  Atl.  490,  which  does  not  sui^tort  ap- 
I>ellant's  contention.  In  that  case  there  was 
a  demurrer  Interposed  to  a  declaration  con- 
taining two  counts,  the  first  of  which  charged 
a  negligent  performance  of  a  duty  Imposed 
by  law,  and  the  second  the  creation  of  a  com- 
mon public  nuisance  by  active  wrongdoing. 
It  was  there  held  that  the  first  count  did  not 
state  a  legal  cause  of  action,  because,  in  the 
absence  of  a  statute,  a  municipality  charged 
with  the  performance  of  a  public  duty  Is  not 
liable  to  an  individual  for  omission  to  per- 
form, or  negligence  in  the  performance  of 
such  duty,  the  result  of  which  is  a  public 
wrong,  which'  Is  subject  to  an  Indictment. 
Tbe  second  count  was  sustained  upon  the 
ground  that  It  charged  that  the  nuisance 
resulted  from  active  wrongdoing.  The  dis- 
tinction drawn  was  that  where,  in  the  per- 
formance of  a  public  duty,  the  municipality 
commits  an  active  wrong.  It  is  liable  in  a  dvU 
action  to  one  who  suffers  special  damage, 
even  If  also  subject  to  Indictment,  while  It 
is  not  liable  in  a  dvU  action  "for  neglect  to 
perform  or  negligence  in  the  performance  of 
such  duty,  whereby  a  public  wrong  bas  been 
done  for  which  an  indictment  will  lie."  Hart 
V.  Freeholders,  supra;  Waters  v.  Newark.  58 
N.  J.  Law,  361,  28  Atl.  T17,  affirmed  in  67  N. 
J.  Law,  456,  35  AtL  1131. 

In  the  present  case  all  that  the  complaint 
avers  is  that  the  county  negligently  omitted  to 
remove  the  oil  from  the  highway,  failed  to 
close  it  from  use  by  the  public,  failed  to 
warn  persons  not  to  use  it,  and  failed  to 
make  it  safe  after  the  spreading  of  the  oil 
rendered  Its  use  dangerous,  all  of  which  are 
acts  of  omission,  and  not  of  active  wrong- 
doing. If  the  complaint  had  charged,  and 
the  proof  sustained,  the  committing  of  an 
active  wrong,  and  not  the  negligent  omission 
to  perform  a  public  duty,  a  different  question 
would  be  presented. 

The  nonsuit  as  to  the  county  was  proper, 
and  the  judgment  In  favor  of  both  defend- 
ants will  be  affirmed,  with  costs. 

On  Appeal  as  to  Standard  OU  Co. 
SWATZE,  J.  (dissenting).    I  think  the  dec- 
laration charged  negligence  in  putting  oil  in 
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excessive  quantity  npon  a  public  highway, 
and  that  It  is  unimportant  that  the  right  to 
place  oil  there  at  all  came  from  the  contract 
with  the  board  of  freeholders.  The  grava- 
men of  the  complaint  Is  the  negligence,  not 
the  breach  of  contract  The  contract  was 
only  the  occasion  or  condition,  and  the  duty 
to  exercise  care,  while  It  arose  from  the  con- 
tract In  this  sense,  was  Independent  thereof, 
and  was  the  ordinary  duty  not  to  create  a 
nuisance  In  a  highway.  The  case  was  so 
tried  and  so  understood  by  counsel  for  the 
Standard  Oil  Company,  as  la  made  plain  by 
the  grounds  on  which  he  asked  the  court  to 
nonsuit. 

I  think  the  Judgment  in  favor  of  the  Stand- 
ard Oil  Company  should  be  reversed. 

The  CHANCELLOR  and  Justices  GARRI- 
SON, TRENCHARD,  MINTURN,  and  KAL- 
ISCH  concur  in  this  dissent. 


FORD  MOTOR  CO.  v.  MAYOR  AND  TOWN 

COUNCIL  OF  TOWN  OF  KEARNY. 

(So.  30.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  1918.) 

(Syttalus  Iv  the  Court.) 

1.  Watebs  and  Watee  Coubses  ®=>203(14)— 
Water  Supply— Lien. 

Statutory  liens  upon  the  landlord's  estate  in 
leased  real  property  for  water  rents  or  charges 
for  water  supplied  thereon  to  the  tenant  must 
depend  for  their  validity  either  upon  the  taxing 
power  or  upon  contract- 

2.  Watebs  and  Wateb  Coubses  ®=>203(14)— 
Wateb  SupptT  —  Liens  —  Valuation  of 
Pbopbbtt— Constitutional  Pbovisions. 

If  it  is  the  taxing  power  which  is  relied  up- 
on, the  imposition,  in  order  to  be  constitutional, 
must  be  laid  under  uniform  rules  according  to 
the  true' value  of  the  property  taxed,  or  in  ac- 
cordance with  special  benefit  to  it  as  a  pr(q>- 
erty. 

3.  Watebs  and  Wateb  Coubses  <3=»203(14)— 
Wateb  Chabges— Liens. 

Such  a  lien  for  charges  for  water  supplied 
to  a  tenant  by  measure  at  a  fixed  price  per 
thousand  cubic  feet  cannot  be  sustained  under 
the  taxing  power.  It  must  depend  upon  con- 
tract expressly  or  impliedly  authorized  by  the 
landlord. 

4.  Watebs  and  Wateb  Coubses  <S=>203(14)— 
Wateb  Chabges — Liens— Statute. 

The  fact  that  a  statute  (Aet  March  6,  1SS4 
[P.  L.  p.  49]  S  9),  providing  for  a  lien  against 
the  "premises  for  unpaid  for  water  supplied 
thereto  by  a  municipality,  is  on  the  statute 
books,  reads  into  every  lease  when  made  an  au- 
thority to  the  tenant  to  subject  such  premises 
to  such  lien  for  the  unpaid  for  water  which  the 
circumstances  indicate  the  parties  contemplat- 
ed should  be  supplied,  within  the  limitations  of 
the  statute,  to  the  tenant  upon  the  premises  in 
.pursuance  of  the  lease. 
6.  Waters  and  Water  Courses  ®=>203(14)— 

Water  Rents  or  Charges— Shutting  off 

Water — Lien. 
Where  the  statute  makes  it  the  "duty"  of 
the  municipality  to  shut  off  the  supply  of  wa- 
ter for  nonpayment  at  maturity  of  any  bill  for 


charges  for  water,  there  can,  in  the  absence  o( 
other  authority,  be  no  lien  against  the  landlord's 
estate  in  the  property  for  water  supplied  to  the 
tenant  on  his  contract  alone,  in  violation  of  this 
duty  after  such  default  and  after  a  reasonable 
time  thereafter  for  ascertaining  the  same  and 
for  shutting  off  the  supply. 

6.  Landlord  and  Tenant  «=3l49  —  Wateb 
Rents  or  Charges— Lien   against   Land- 
lord's Estate. 
Where  the  leased  property  was  vacant  land 
without  any  connection  with  the  municipal  wa- 
ter supply,  and  the  tenant,  without  the  land- 
lord's authority,  knowledge,  or  consent,   caused 
the  municipal  water  supply  to  be  introduced  and 
water  to  be  supplied  by  measure  to  a  garbage 
disposal  plant  which  he  established,  held  that 
the  landlord's  estate  in  the  land   was  not  lia- 
ble to  a  Uen  for  unpaid  water  charges. 

Appeal  from  Supreme  Court 

Mandamus  by  the  State  of  New  Jersey,  on 
relation  of  Ford  Motor  Company,  against  the 
Mayor  and  Town  Council  of  the  Town  of 
Kearny.  FVom  an  order  of  the  Supreme 
Court  overruling  a  demurrer  and  awarding  a 
peremptory  writ,  the  defendant  appeals.  Af- 
firmed. 

Clyde  D.  Souter,  of  Newark,  for  appellant 
Day,  Day,  Smith  &  Slingerland,  of  Newark, 
for  appellee. 

WHITE,  J.  This  is  an  appeal  from  an 
order  of  the  Supreme  Court  overruling  a  de- 
murrer to  an  alternative  writ  of  mandamus 
and  awarding  a  peremptory  writ  commanding 
the  town  of  Kearny  to  cancel  of  record  cer- 
tain liens,  entered  under  section  9  of  the  act 
of  1884  (Act  March  6,  1884  [P.  L.  p.  49]) 
against  the  landlord's  land  for  unpaid  l>Uls 
for  water  introduced  and  supplied  to  it,  with- 
out his  knowledge  and  consent,  by  measure 
under  contract  with  his  tenant,  for  a  garbage 
disposal  plant  which  the  tenant  established 
on  the  land.  The  liens  cover  unpaid  bills 
during  a  period  of  nearly  three  years,  the 
town  not  having  shut  off  the  water  upon  de- 
fault in  payment  of  the  first  hill  as  In  "duty" 
bound  to  do  under  the  act 

[1]  Statutory  liens  upon  the  landlord's  es- 
tate in  leased  real  property  for  water  rents 
or  for  water  charges  for  water  supplied 
thereon  to  the  tenant  must  depoid  for  their 
validity  either  upon  the  taxing  power  or  ui>- 
on  contract 

[2,  3]  If  It  is  the  taxing  power  that  is  re- 
lied upon,  the  imposition,  in  order  to  be  con- 
stitutional, must  be  applied  by  uniform  rules 
according  to  the  true  value  of  the  property 
taxed  or  In  accordance  with  special  benefit 
to  it  as  a  property.  Jersey  City  v.  Vreeland, 
43  N.  J.  Law,  638,  affirming  Vreeland  v.  Jer- 
sey City,  43  N.  J.  Law,  135. 

The  sale  to  a  consumer  of  water  by  meas- 
ure at  a  fixed  price  per  thousand  cubic  feet 
is  obviously  not  a  tax  dependent  in  amount 
in  any  way  either  upon  the  true  value  of  tbe 
property  which  he  occupies  or  upon  any  spe- 
cial benefit  to  that  property.  Such  a  consumer 
might  be  a  banker  occupying  a   property 


^9For  other  cases  see  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  Dtgeati  and  Indezn 
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worth  $100,000,  but  using  only  $50  worth  of 
natural  water  a  year,  or  he  might  be  a  bot- 
tler or  a'  milkman  In  a  20-foot  store,  with  a 
basement,  in  the  same  block,  which  was 
worth  only  $1,000,  but  using  $1,000  worth  of 
water  per  annum. 

The  lien  glyen  by  the  statute,  therefore,  in 
case  of  water  sold  by  measure  must  derive 
its  Titality  from  the  sale  Itself,  as  such; 
that  is,  from  contract.  Whatever  the  pur- 
chaser of  the  water  bad  authority,  express 
or  implied,  to  bind  by  his  contract,  to  that 
the  lien  under  the  statute  wUl  attach.  IMr- 
ther  than  that  It  cannot  go. 

That  an  absolute  stranger,  a  trespasser,  or 
a  mere  licensee,  by  contra(it  with  the  munici- 
pality for  water  to  be  "conducted  and  sup- 
plied" to  my  property  without  my  knowledge 
cannot  subject  it  to  lien  f<»  the  water  so  sni>- 
pUed  is,  of  course,  obviotis;  but  the  only 
reason  that  be  cannot  do  so  under  the  literal 
language  of  the  statute  in  question  is  that 
be  has  no  authority  from  me,  express  or  im- 
plied, to  bind  my  property  by  the  contract. 
Clearly,  therefore,  the  language  of  the  statute 
is  to  be  construed  in  the  light  of  this  under- 
lying principle,  for,  under  the  well-establish- 
ed doctrine  in  this  state,  where  two  construc- 
tions of  a  statute  are  permissible,  one  of 
which  would  render  it  constitutional  and  the 
other  unconstitutional,  the  constitutional 
construction  is  the  one  to  he  adopted.  State 
V.  Sutton,  87  N.  J.  I-aw,  192,  W  AU.  788,  L. 
R.  A.  1917B,  1176,  Ann.  Cas.  19170,  91. 
Such  a  construction,  therefore,  limits  the 
lien  to  those  "premises  to  which  the  water 
was  conducted  and  supplied"  with  the  ex- 
press or  implied  authority  of  the  owner. 

It  is  argued,  however,  that  a  municipality 
supplying  water  under  the  statute  cannot,  in 
reason  and  in  good  public  policy,  be  required 
to  search  the  title  of  every  property  to  which 
water  is  supplied  in  order  to  ascertain  the 
true  owner.  This  is  true,  and  the  Legisla- 
ture has  properly  protected  the  municipality 
against  any  such  necessity  by  authorizing  it 
to  charge  a  minimum  amount,  of  its  own  fix- 
ing, in  advance,  and  to  cut  off  the  supply  for 
nonpayment  of  any  meter  or  other  water  bill 
at  the  expiration  of  the  period  which  it  itself 
fixes  as  the  time  when  payment  shall  be 
made. 

It  is  farther  said  that  there  cannot,  under 
any  circumstances,  be  a  lien  against  the  own- 
er's estate  where  the  water  is  supplied  to 
the  tenant  by  measure.  We  find  it  difficult 
to  accept  this  interpretation  of  the  statute. 
Its  language  is  "to  furnish  water  to  indivld- 
Tials,  and  establish  general  rates  of  price," 
ete,  and  the  lien  provision  is  "that  the  rents 
for  the  use  of  water  which"  said  body  "may 
$npply  as  aforesaid,  shall  draw  Interest  from 
the  time  tbey  become  due  and  shall  be  and 
remain  until  paid  a  lien  upon  the  premises  to 
which  the  same  may  be  conducted  and  sup- 
plied."  The  use  here  of  the  word  "rents"  we 


think  is  without  significance.  It  refers  to 
the  "rates  of  price,"  which  the  act  authorizes 
the  town  to  charge  for  the  water  supplied, 
which  phrase  is  broad  enough  to  cover  the 
price  per  thousand  cubic  feet  for  measured 
water,  as  well  as  a  rate  based  upon  the  num- 
ber and  character  of  the  fixtures  or  outlets 
supplied. 

[4]  That  the  owner's  estate  is  made  sub- 
ject to  the  lien  provisions  of  a  statute  In 
force  when  he  made  the  lease,  for  whatever 
water  the  lease  authorized  the  tenant  to  pro- 
cure to  be  supplied  to  the  premises,  is  in 
principle  established  by  the  decision  of  this 
court  in  Vreeland  v.  Jersey  City,  37  N.  J.  Bq. 
574,  affirming  Vreeland  v.  O'Nell,  36  N.  J. 
Eq.  399,  sustained  in  Provident  Institution  v. 
Jersey  City,  118  U.  S.  506,  5  Sup.  Ct.  612, 
28  L,  Ed.  1102,  holding  that  "a  mortgage  on 
a  house  and  lot  in  Jersey  City,  given  after 
the  charter  of  1871,  wiU  be  postponed  to  the 
Uen  for  water  rates  assessed  [in  pursuance 
of  that  charter]  for  water  taken  from  the 
city  water  works  and  used  on  the  premises 
subsequent  to  the  date  of  the  mortgage." 
We  think,  therefore,  that  the  fact  that  the 
statute  providing  for  the  Hen  was  placed 
and  remained  on  the  statute  books  must  be 
taken  to  read  into  every  lease  subsequently 
made  respecting  any  "premises"  an  authority 
to  subject  such  premises  to  a  Uen  for  the 
unpaid  for  water,  whether  charged  for  by 
measure  or  otherwise,  which  the  circumstanc- 
es indicate  the  parties  contemplated  should 
be  supplied,  within  the  limitations  of  the 
statute,  to  the  tenant,  on  the  premises  in 
pursuance  of  such  lease. 

tS,  6]  Turning  now  to  the  present  case,  It 
presents  two  aspects,  involving:  (a)  The  wa- 
ter charges  incurred  after  default  in  pay- 
ment of  the  first  bill  to  mature  and  the  fail- 
ure of  the  town  to  cut  off  the  tenants'  supply 
within  a  reasonable  time  after  such  default ; 
and  (b)  the  charge  for  water  covered  by  such 
first  bill  and  for  water  supplied  within  such 
reasonable  time  after  default. 

As  to  the  former,  viz.  the  lien  for  the  water 
supplied  after  it  became  the  town's  "duty" 
under  the  statute  to  cut  off  the  supply  for 
nonpayment,  there  can  be  no  doubt  that  the 
lien  cannot  stand.  The  water  was  supplied  to 
the  tenant  by  measure,  and  the  only  possible 
authority  which  he  had  to  bind  the  landlord's 
property  for  his,  the  tenant's,  debt,  was  the 
statutory  provision  for  the  lien  constructively 
read  into  the  lease;  but  this  same  provision 
also  read  Into  the  lease  the  requirement  that 
If  the  tenant  did  not  pay,  the  supply  must  be 
cut  off.  At  most,  therefore,  the  contract  en- 
tered Into  by  the  landlord  authorized  the 
tenant  to  bind  the  landlord's  property  for  the 
tenant's  debt  for  the  water  supplied  during 
the  first  period  for  which  default  was  made, 
and  for  a  reasonable  time  thereafter  to  as- 
certain default  under  the  town's  rules,  and 
to  cut  off  the  supply  as  required  by  the  stat- 
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nte.  For  Ms  debt  Incurred  for  water  sup- 
plied him  after  that  time  the  tenant  clearly 
had  no  authority,  express  or  Implied,  to  bind 
the  landlord's  property,  and  the  lien  therefor 
must  fall. 

As  to  the  Hen  for  the  tenant's  debt  for 
water  supplied  before  the  first  default  and 
within  the  reasonable  time  aforesaid  there- 
after, whUe  the  question  is  one  of  more 
dlflSculty,  we  nevertheless  think  that,  under 
the  peculiar  circumstances  here  Involved,  that 
portion  of  the  lien  also  is  Invalid.  As  has 
been  before  pointed  out.  If  the  consumer  were 
a  trespasser  or  a  mere  licensee,  there  would 
be  no  foundation  for  the  Hen,  and  while,  of 
course,  a  tenant  of  a  vacant  piece  of  land 
without  restriction  as  to  the  use  to  which  he 
may  put  it  Is  in  no  sense  either  a  trespasser 
or  a  mere  licensee,  nevertheless,  in  so  far  as 
he  alters  the  land's  former  condition  and  in- 
troduces elements  to  which  it  was  a  stranger 
before,  there  is  a  similarity  which  Is  sugges- 
tive in  construing  the  express  and  implied 
provisions  of  the  contract  upon  which  the  va- 
lidity of  the  lien  must  rest.  Suppose,  for  In- 
stance, a  man,  correctly  guessing  beforehand 
that  a  large  munition  factory  employing 
thousands  of  men  would  be  located  at  a  cer- 
tain spot  and  conducted  there  during  the 
war,  had  leased  an  adjoining  farm  for  five 
years  without  restriction  as  to  its  use,  but 
without  disclosing  his  purpose,  and  then  had 
erected  thereon  workmen's  barracks  for 
thousands  of  men  and  had  Introduced  water 
from  the  town  waterworks,  measured  by  me- 
ter, for  a  thousand  wash  spigots  in  the  bar- 
racks, should  the  statute  here  involved  be 
construed  as  reading  into  the  lease  for  the 
farm  an  authority  to  bind  it  for  the  water  so 
supplied  to  the  barracks?  We  think  not. 
"The  premises  to  which  the  water  was  con- 
ducted and  supplied,"  in  the  language  of  the 
statute,  would  in  such  case,  we  think,  clearly 
be  the  tenant's  barracks  and  not  the  land- 
lord's farm.  A  different  question  might 
arise,  although  as  to  that  we  express  no  opin- 
ion, if  the  lease  had  expressly  contemplated 
the  erection  by  the  tenant  of  the  barracks, 
but,  where  the  landlord  knew  nothing  about 
them  when  he  signed  the  lease,  we  think  he 
cannot  be  held  to  have  authorized  his  tenant 
to  bind  his  pr<q)erty  for  a  water  supply  which 
was  nonexistent  at  the  time  and  which  he 
did  not  know  was  to  be  Introduced. 

In  the  present  case  there  was  no  water  con- 
nection to  the  vacant  ground  when  the  lease 
was  made,  and  there  Is  nothing  to  Indicate 
that  the  landlord  knew  that  the  property  was 
to  be  put  to  a  use  which  would  require  such 
connection.  The  water  was  In  fact  intro- 
duced and  used  entirely  without  his  knowl- 
edge. His  contract  contained  no  express  au- 
thority for  the  tenant  to  bind  the  leased 
property  for  water,  and  under  the  circum- 
stances we  think  none  Is  to  be  implied. 

The  Judgment  Is  affirmed. 


FRIENDSHIP  TELEPHONES  CO.  v.  NEW- 
ARK TELEPHONE  CO.  et  al.    (No.  99.) 

(Court  of  Errors  and  Appeato  of  New  Jersey. 
March  4,  1»1&) 

(Syllabui  by  the  Court.) 

1.  CoBPOBATioNS  «=3622<2)  —  DissoLtrnoN  — 
Sale  of  Pbopebtt  —  Poweb  of  Chancebt 

COCET. 

On  the  application  of  the  receiver  appoint- 
ed by  the  Court  of  Chancery  to  wind  up  the 
affairs  of  a  corporation,  incorporated  under  the 
Telegraph  Companies  Act  (4  Comp.  St.  1910,  p. 
5312),  whose  charter  has  expired  by  its  own 
limitation,  the  Court  of  Chancery  has  jaris- 
dictjon  to  fix  the  terms  and  conditions  of  the 
sale  of  the  property  and  to  determine  whether 
it  shall  be  sold  together  or  in  parcels,  and  all 
other  questions  incidental  to  the  disposition 
of  the  property, 

2.  COBPOBATIONS     ^=o626    —    EXPIBATION     Ot 
CHABTEB— DiSTBIBUTION  OF  PBOPEBTY. 

When  the  bueiness  of  a  telephone  company, 
incorporated  under  the  'lelefraph  Companies 
Act  (4  Comp.  St  1910,  p.  5312),  is  discontinued 
as  a  statutory  consequence  of  tue  expiration  of 
its  charter,  its  physical  property  is  not  for- 
feited, but  is  appropriated  by  law  to  the  pay- 
ment of  its  debts  and  for  distribution  to  stodc- 
hoiders  in  a  winding  up  proceeding. 
8.  cobpobations  d=3<622(2)— rsckivkbshif— 
Salx  of  Pbopebty— Fbanchisk. 

Where  the  charter  of  a  telephone  company, 
incorporated  under  the  Telegraph  Companies 
Act  (4  Com^.  St.  1910,  p.  5312),  has  expired  by 
its  own  Umitation,  and  the  Court  of  Chancery 
has  appointed  a  receiver  to  wind  op  its  affairs 
on  dissolution,  under  section  56  of  the  Corpo- 
ration Act  (2  Comp.  St  1910,  p.  1636),  it  is 
competent  for  that  court,  when  justice  and 
equity  require  it,  to  order  a  sale  of  its  physical 
property,  apart  and  free  from  its  franchise  to 
use  the  streets,  when  the  ordinance  of  tiie  city 
granting  such  secondary  franchise  contains  no 
provision  or  condition  prohibiting  the  separa- 
tion of  the  physical  property  and  the  franchise. 

Parker,  Mintum,  White,  and  Taylor,  JJ^ 
dissenting. 

Appeal  from  Court  of  Chancery. 

Bill  by  the  Friendship  Telephone  Company 
against  the  Newark  Telephone  Company  and 
others,  under  which  a  receiver  was  appoint- 
ed, and,  from  an  order  denying  the  applica- 
tion of  the  City  of  Newark,  that  the  order 
directing  acceptance  of  an  offer  to  purchase 
be  opened  and  modified,  the  City  appeals. 
Order  affirmed. 

Harry  Kallsch,  of  Newark,  for  appellant. 
Corwln  Howell  and  John  R.  Hardin,  both  of 
Newark,  for  appellee  New  Xork  Telephone 
Company. 

TRENCHARD,  J.  TbiB  is  an  appeal  from 
an  order  of  the  Court  of  Chancery  refusing 
to  modify  an  earlier  order  directing  the  re- 
ceiver of  the  Newark  Telephone  Company  to 
accept  an  offer  to  purchase  the  physical  prop- 
erty of  the  company,  separate  from  its  sec- 
ondary franchise. 

The  Newark  Qi^elei^one  Cixnpany  was  in- 
corporated August  7,  1895,  under  the  Tele- 
graph Companies  Act,  C.  S.  p.  6312.  By  the 
certificate  of  incorporation  its  existence  was 
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Umlted  to  20  years.  Its  charter  therefore 
expired  on  August  7,  1916.  After  the  ex- 
piration of  the  charter,  oa  bill  filed  by  a 
stockholder  and  creditor,  George  W.  O.  Mo> 
Carter  was  appcrfnted  by  the  Court  of  Chan- 
cery receiver  to  wind  up  Its  affairs  on  dis- 
solution under  section  66  of  the  Corporation 
Act,  G.  S.  p.  1636.  Pursuant  to  the  require- 
ments of  the  statute  he  discontinued  the  busi- 
ness, and  proceeded  to  settle  and  close  the 
affaira  of  the  coriMratlon  and  Incidentally  to 
dispose  of  Its  property. 

The  pr<^>erty  of  the  corporation  comprised: 
(1)  Physical  assets,  consisting  of  conduits, 
exchange  poles,  central  office  equipment, 
exchange  pole  lines,  exchange  undergrouno 
cable,  office  furniture  and  fixtures,  general 
tools  and  Implements,  materials  and  supplies, 
appraised  at  166,343;  and  (2)  a  franchise  to 
use  the  streets  granted  by  an  ordinance  of 
the  dty  of  Newark  passed  December  6,  1895. 

[1]  In  June,  1917,  the  receiver  received  an 
offer  from  the  New  Tbrk  Telephone  Com- 
pany, the  respondent  herHn,  to  purchase  all 
the  physical  property  and  plant  of  the  New- 
ark Telephone  Company,  "but  not  including 
the  franchise,  or  in  any  way  subject  to  the 
franchise  granted  to  said  company  by  the  city 
of  Newark"  for  the  sum  of  $75,000  in  cash, 
subject  to  the  approval  of  the  Court  of  Chan- 
cery. 

The  receiver  brought  this  offer  before  that 
court,  and  an  order  was  made  directing  the 
dty  of  Newark,  and  the  creditors  and  stock- 
holders of  the  Newark  Telephone  Company, 
to  show  cause  why  the  receiver  should  not 
be  ordered  to  accept  the  offer.  This"  order  to 
show  cause  was  duly  served,  and,  no  one 
appearing  on  the  return  day,  the  Vice  Chan- 
cellor directed  that  the  offer  should  be  ac- 
cepted. 

Thereafter  the  city  of  Newark  made  an  ap- 
plication that  the  order  directing  acceptance 
of  the  offer  be  opened  and  modified  and,  aft- 
er hearing,  the  application  was  denied.  The 
city  now  appeals  and  challenges  the  power 
and  jurisdiction '  of  the  court  to  make  the 
order  directing  the  sale  of  the  physical  prop- 
erty and  assets  apart  and  free  from  the 
franchise  granted  to  the  company  by  the 
dty. 

We  are  of  the  opinion  that  the  Court  of 
Chancery  had  Jurisdiction  and  that  Its  order 
was  proper.  The  Jurisdiction  of  .the  court  to 
direct  its  receiver  in  the  disposition  of  the 
property  of  a  dissolving  corporation  cannot 
be  doubted. 

Under  section  53  of  the  Corporation  Act 
(C.  S.  p.  1634)  all  corporations,  whether  they 
expire  by  their  own  limitation  or  be  other- 
wise dissolved,  are  continued  bodies  corpo- 
rate for  two  purposes,  (1)  to  prosecute  and 
defend  suits,  and  (2)  to  enable  them  "to  set- 
tle and  dose  their  affairs,  to  dispose  of  and 
convey  their  property  and  to  divide  their 
capital,  but  not  for  the  purpose  of  contlnutog 
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the  business  for  which  they  were  estab- 
lished." 

In  Grey  v.  Newark  Plank  Boad  Co.,  65  N. 
1.  Law,  603,  48  Atl.  557,  It  was  in  effect  held 
that  the  expiration  of  the  charter  of  a  cor- 
poration does  not  result  in  the  forfeiture  of 
its  assets. 

By  section  64,  upon  the  dissolution  of  a 
corporation,  its  directors  are  continued  as 
trustees  "with  full  power  to  settle  the  af- 
fairs, collect  the  outstanding  debts,  sell  and 
convey  the  property  and  divide  the  moneys 
and  other  property  among  the  stockholders, 
after  paying  its  debts,  as  far  as  such  moneys 
and  property  shall  enable  them."  The  di- 
rectors are  given  power  to  prescribe  the 
terms  and  conditions  of  the  sale  of  the  prop- 
erty, and  to  sell  all  or  any  part  for  cash, 
or  partly  on  credit,  and  to  take  mortgages 
and  bonds  for  part  of  the  purchase  price 
for  all  or  any  part  of  the  property. 

By  section  66  Jurisdiction  is  conferred  np- 
on  the  Court  of  Chancery,  when  any  corpo- 
ration shall  be  dissolved,  upon  the  applica- 
tion of  any  creditor  or  stodcholder,  "to  take 
charge  of  the  estate  and  effects  thereof,  and 
to  collect  the  debts  and  property  due  and 
belonging  to  the  corporation  •  •  »  and 
to  do  all  other  acts  which  might  be  done  by 
such  corporation,  if  in  being,  that  may  be 
necessary  for  the  final  settlement  of  its  un- 
finished business."  For  the  purpose  of  ex- 
erdslng  this  Jurisdiction  the  court  may  con- 
tinue the  directors  as  trustees,  or  may  ap- 
point a  receiver  of  the  corporation,  "and  the 
powers  of  such  trustees  or  receivers  may  be 
continued  as  long  as  the  court  shall  think 
necessary  for  such  purposes." 

Section  67  provides: 

"The  Court  of  Chancery  shall  have  jurisdic- 
tion of  said  application  and  of  all  questions 
arising  in  the  proceedings  thereon,  and  may 
make  such  orders  and  decrees  therein  as  jus- 
tice and  equity  shall  require." 

In  the  present  case  the  Court  of  Chancery 
exerdsed  this'  Jurisdiction  by  appointing  its 
receiver,  and  it  had  complete  control  over 
all  questions  arising;  its  Jurisdiction  being 
as  broad  as  "Justice  and  equity  shall  re- 
quire." 

It  follows  therefore  that  the  court  had  Ju- 
risdiction, on  application  of  the  receiver,  to 
fix  the  terms  and  conditions  of  the  sale  of  the 
property,  and  to  determine  whether  the  prop- 
erty should  be  sold  together  or  in  parcels, 
and  all  other  questions  Incidental  to  the  dis- 
position of  the  property. 

[2]  It  seems  to  be  contended  by  the  city 
that  the  company's  physical  property  was  for- 
feited to  the  dty  by  reason  of  the  discontin- 
uance of  its  business  upon  the  expiration 
of  Its  charter.  Not  so.  The  discontinuance 
of  the  telephone  service  was  the  statutory 
consequence  of  the  expiration  of  the  charter, 
and  was  not  the  affirmative  act  of  the  corpo- 
ration. Upon  the  expiration  of  its  charter 
the  statute  appropriated  its  property  in  pay- 
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ment  of  Its  debts  and  for  distribution  to  Its 
stockholders  In  a  winding  up  proceeding. 

[3]  The  real  contention  of  the  city  is  tliat 
the  order  for  separate  sale  is  improper  be- 
cause the  physical  assets  of  the  company  are 
so  united  to  the  franchise  granted  to  it  by 
the  city  that  such  physical  assets  cannot  be 
sold  separate  from  the  franchise.  We  think 
that  contention  is  unsound. 

The  company  was  incorporated  under  the 
Telegraph  Companies  Act  of  1875,  and  the 
acts  supplementary  thereto  and  amendatory 
thereof,  and  by  such  incorporation  acquired, 
not  only  the  powers  especially  mentioned  In 
that  act,  but  also  acquired  all  tlie  powers  and 
became  subject  to  all  the  provisions  of  the 
Corporation  Act,  and  the  acts  suppl^uentary 
thereto  and  amAdatory  thereof. 

By  section  1  of  the  Act  of  1875  (Rev.  of 
1877,  p.  1174 ;  C.  S.  p.  3457),  it  is  provided 
that  the  Incorporators,  upon  taking  the  steps 
outlined  for  incorporation,  shall  thereby  be- 
come a  body  politic  and  corporate,  with  power 
to  sue  and  be  sued,  "to  purchase,  b(^d  or 
convey  any  personal  or  real  estate  as  may  be 
necessary  for  the  purposes  of  this  act,  with 
all  the  powers  and  subject  to  all  the  provi- 
sions of  the  act  concerning  corporations." 

Later,  section  1  of  the  act  was  amended 
(P.  L.  1900,  p.  74;  0.  S.  p.  5312, 1 1),  changing 
the  clause  above  quoted  so  that  It  reads  "to 
purchase  and  convey  such  real  and  personal 
estate  as  the  purposes  of  the  corporation 
shall  require,  with  all  the  powers  and  privi- 
leges contained  in  the  act  concerning  corpo- 
rations, so  far  as  the  same  are  necessary  or 
convenient  to  the  attainment  of  the  objects 
set  forth  in  said  certificate,  and  subject  to 
the  provisions,  restrictions  and  liabilities  con- 
tained in  said  act,  so  far  as  the  same  are 
appropriate  to  and  not  inconsistent  with  this 
act." 

By  the  Corporation  Act  (O.  S.  p.  1697,  $  1, 
subsec.  IV)  a  corporation  is  empowered  ''to 
hold,  purchase  and  convey  such  real  and  per- 
sonal estate  as  the  purposes  of  the  corpora- 
lion  shall  require.    •    •    • " 

There  Is  therefore  no  doubt  that  the  New- 
ark Telephone  Company,  had  its  charter  not 
expired  and  were  it  not  now  in  the  hands  of 
a  receiver  on  dissolution  (who  has  undoubted 
power  to  convey  under  sections  53  and  56  of 
the  Corporation  Act),  would  have  full  power 
to  convey  such  real  or  personal  property  "as 
the  purposes  of  the  corporation  shall  require," 
and  there  is  nothing  in  any  of  these  enabling 
statutes  which  requires  the  inseparable  union 
for  all  time  of  the  secondary  franchise  and 
the  physical  assets  of  the  corporation.  It 
also  is  quite  plain  that  the  ordinance  itself, 
by  which  the  city  granted  to  the  company  the 
right  to  use  its  streets,  does  not  impose  any 
conditions  which  interfere  with  the  separa- 
tion of  the  physical  assets  and  the  franchise 
in  the  circumstances  now  presented. 

Section  12  of  this  ordinance  provides  that, 
in  case  the  franchise  granted  thereby  shall 
be  assigned  by  the  company  to  any  other  per- 


son or  corporation,  the  franchise  so  assigned 
shall  be  held  and  enjoyed  by  the  assignee 
subject  to  all  the  conditions  and  restrictions 
of  the  franchise.  It  farther  provides  that,  in 
case  the  assignee  is  vested  with  any  similar 
franchises,  "all  such  privileges  and  franchis- 
es at  that  time  belonging  to  such  assignee  or 
transferee  shall,  after  such  assignment  of 
transfer,  be  held  and  enjoyed  subject  to  aU 
the  conditions,  restrictions,  llmitatloas  and. 
payments  aforesaid." 

Section  16  provides  that  the  rights  and 
privileges  granted  thereunder  shall  cease  and 
be  determined  at  the  expiration  of  60  years 
from  passage  of  the  ordinance,  and  that  at 
the  expiration  of  that  period  "all  of  the  sub- 
ways, cables,  wires,  conduits  and  other  prop- 
erty or  appliances  of  said  telephone  company 
then  within  the  streets  or  public  places  Of  the 
dty  of  Newark,  shall  become  the  property 
of  the  city  of  Newark,  and  the  title  thereto 
shall  pass  to  and  vest  in  the  mayor  and  com- 
mon council  of  the  dty  of  Newark." 

Nowhere  in  the  ^dinance  Is  there  any  pro- 
hibition of  the  right  of  the  ccunpany  to  seU 
its  physical  assets.  Tliey  might  be  sold  and 
removed  from  the  "streets  or  public  places  of 
the  city,"  and  would  in  that  case  be  freed 
from  the  reversion  clause  of  the  ordinance. 
It  Is  only  the  physical  property  then  in  the 
streets  or  public  places  of  the  city  (namely 
In  1945)  and  then  the  property  of  the  company 
which  under  the  provisions  of  the  ordinance 
are  to  revert  to  the  city. 

The  company  made  no  etFort  In  its  lifetime 
to  dispose  of  either  its  physical  assets  or 
its  secondary  franchise,  though  both  wm* 
salable,  and  now  by  the  expiration  oC  its 
charter  it  is  Incapadtated  to  further  contin- 
ue its  business  and  enjoy  either  its  physical 
assets  or  its  franchise. 

The  situation  that  arises  therefore  is  that 
we  have  a  receiver  with  undoubted  power  to 
sell.  We  have  further  certain  physical  as- 
sets under  his  control  and  a  certain  franchise, 
all  subject  to  the  receiver's  power  of  sale. 
The  franchise,  however,  is  ^rendered  practi- 
cally unsalable  by  section  12  of  the  ordinance, 
since  no  utility  compan;^  is  likely  to  purchase 
this  franchise  with  the  possibility  that  Its 
terms  would  be  affixed  to  an  existing  fran- 
chise of  the  purchaser.  It  is  also  highly 
probable  that  the  physical  property  is  prac- 
tically unsalable  except  to  a  purchaser  who 
expects  to  be  able  to  use  it  under  an  exist- 
ing franchise,  and  public  policy  is  not  offend- 
ed by  the  purchase  of  these  phy^cal  assets  by 
an  established  company. 

It  therefore  seems  proper  to  conclude  that 
only  by  a  sale  of  the  physical  assets  sepa- 
rate from  and  not  subject  to  the  franchise 
can  anything  substantial  be  realized  for  any 
of  the  physical  property  of  the  company 
within  the  streets  and  public  places  of  the 
dty. 

The  further  question  arises:  Can  the 
court  order  a  sale  of  the  physical  assets  sep- 
arate and  apart  from  the  franchise  to  a  pur-' 
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chaser  nnwlllllig  to  acquire  the  franchise? 
We  think  It  can.  The  situation  should  be 
treated,  to  quote  the  statute,  "as  Justice  and 
equity  shall  require."  Equity  should  not 
permit  the  dty  to  accomplish  a  practical 
forfeiture  when  there  was  none  In  fact  and 
law. 

The  dty  points  to  section  16  of  the  ordi- 
nance, by  which  the  title  to  the  company's 
physical  property  in  the  streets  passes  to  the 
city  upon  the  termination  of  the  secondary 
franchise.  But  It  must  be  noted  that  there- 
under two  things  are  requisite  to  pass  the 
pn^terty  at  the  end  of  fifty  years:  (1)  That 
the  physical  property  must  be  the  property 
of  tbe  Newark  Telephone  Company ;  and  (2) 
it  must  then  be  within  the  streets  or  public 
places  of  the  dty  of  Newark.  It  is  also  to 
be  noted  that  the  ordinance  throughout  keeps 
distinct  the  physical  assets  and  the  franchise. 

Thus,  section  12  expressly  contemplates 
the  iwssible  assignment  by  the  company  of 
the  privileges  and  franchises  to  another  per- 
son or  corporation  and  Imposes  certain  con- 
sequences on  such  transfer,  which  conse- 
quences do  not  readi  the  physical  property. 
Section  13  expressly  contemplates  that  the 
conduits  may  be  used  by  other  telephone  or 
telegraph  companies  thereafter  obtaining  a 
franchise  from  the  dty  "upon  such  terms 
and  for  such  compensation  as  shall  be  agreed 
upon  by  said  (Newark  Telephone)  Company," 
thereby  expressly  recognizing  a  partial  right 
of  disposition  of  physical  property.  Section 
8  is  even  more  significant  Under  it  no  ex- 
clusive right  is  given  to  the  Newark  Tele- 
phone Company,  and  It  provides  that  the  dty 
may  compd  the  company  to  remove  its  own 
conduits,  and  bear  tbe  expense  of  their  re- 
mo  vaL 

So  it  might  well  be,  even  If  the  corporate 
Ufe  of  the  company  had  continued,  that  at 
the  end  of  50  years  there  might  then  have 
been  no  property  in  the  streets  belonging  to 
the  company,  or  it  might  well  have  been  that 
the  property  placed  In  the  streets  by  tbe 
company  might  have  been  in  the  interim  dis- 
posed of  by  that  company  to  some  other 
company,  with  the  necessary  consequence 
that  at  tbe  end  of  tbe  50  years  there  would 
have  been  in  the  streets  no  property  of  the 
Newark  Telephone  Company.  There  was 
therefore  under  the  ordinance  no  necessary 
continnous  union  of  the  franchise  and  of  the 
physical  property  In  the  streets.  If  the  New 
York-  Telephone  Company  is  permitted  to 
complete  its  purchase  of  the  physical  assets 
from  tbe  receiver,  it  may  perhaps  choose  to 
remove,  under  proper  regulations,  such  as 
are  in  tbe  streets,  or  to  make  use  of  them 
where  they  are.  If  It  adopts  the  latter 
course.  It  must  justify  its  conduct  under 
some  frudiise  of  its  own.  The  dty  will 
thus  be  fully  protected  against  the  conse- 
quences of  the  purchase. 

In  Coler  v.  Tacoma  Ry.  &  Power  Ca,  65 


N.  J.  Eq.  347,  64  AU.  413,  103  Am.  St  Bep. 
786,  this  court  considered  the  separation  of 
the  physical  property  from  the  secondary 
franchises.  A  corporation  had  attempted  to 
transfer  to  another  corporation,  not  only  its 
physical  property^  but  its  secondary  fran- 
chises, leaving  to  itseU  only  the  primary 
franchise  of  being  a  corporation.  It  was 
held  on  a  bill  filed  by  a  stockholder  that  the 
arrangement  was  Illegal,  because  it  amoimt- 
ed  to  a  dissolution  of  the  corporation  with- 
out a  compliance  with  the  provisions  of  our 
statute  in  regard  to  dissolution.  Mr.  Justice 
Dlxon  says  at  page  849  of  65  N.  J.  £q.,  54 
AtL  413,  103  Am.  St  Kep.  786,  speaking  of 
a  clause  in  tbe  corporatlcm's  certificate  of  1;^- 
corporatlon- 

"It  authorizes  the  transfer  of  property  only, 
while  the  arrangement  in  question  requires  the 
transfer,  not  merely  of  all  the  property,  but 
also  of  aU  the  franchises  of  the  company,  ex- 
cept the  franchise  of  being  a  corporation.  A 
corporation  which  has  sold  only  its  property, 
receiving  therefor  a  valuable  consideration,'  is 
etill  able  to  engage  In  new  enterprises  within 
the  scope  of  its  charter;  but  one  which  has  part- 
ed with  all  its  franchises  except  that  of  exist- 
ence is,  for  all  purposes,  outside  of  the  winding 
up  of  its  affairs,  defunct" 

The  propriety  of  a  sale,  under  certain  cir- 
cumstances, of  physical  assets  separate  from 
the  franchise,  is  thus  recognized,  and  we 
think  that  a  sale  of  the  physical  assets  apart 
and  free  from  tbe  secondary  franchise,  wliich 
has  been  ordered  in  the  present  case,  is 
within  the  power  of  tbe  Court  of  Chancery, 
and  was  in  all  respects  proper.    •  - 

The  order  under  review  will  be  affirmed, 
with  costs. 

PARKER,  MINTUBN,  WHITE,  aad  TAY- 
LOR, JJ.,  dissent 


POWELL  V.  MERRILI* 

(Supreme  Court  of  Vermont     Rutland.     Feb, 

12,  1918.     On  Motion  for  Reargument, 

March  19,  1918.) 

1.  LiAItDLOKD  AND  TENANT  €=3l90(l)  —  EVIC- 
TION. 

An  eviction  to  suspend  the  tenant's  obliga- 
tion to  pay  rent  must  result  from  wrongful  act 
of  the  landlord. 

2.  Landlobd  and  Tenant  9=>103(1),  275  — 
Bbeach  of  Covenants-Right  to  Re-Enteb. 

Mere  breach  of  covenant  in  lease  does  not, 
in  absence  of  special  stipulation,  work  a  for- 
feiture of  the  term  or  give  the  landlord  a  right 
of  re-entry. 

3.  Landlobd  and  Tenant  «=»275— Lease  — 
Rioht  to  Re-Entbt. 

To  justify  eviction  under  clause  of  lease  giv- 
ing right  of  re-entry,  if  lessee  for  a  month  re- 
fuse or  neglect  to  fulfill  conditions  of  the  lease, 
not  only  tbe  default,  but  the  continuance  for 
such  period,  must  be  shown. 

4.  LandI/OKD  and  Tenant  «=9231(1)— Etio- 
TION— Intent. 

Where  the  landlord's  acts  necessarily  result 
in  depriving  the  tenant  of  the  l>eneficial  enjoy- 
ment of  the  premises  or  substantial  part  thereof, 
intent  to  onst  the  tenant  will  be  conclusively 
presumed,  and  the  acts  cannot  be  justified  on 
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the  ground  of  intent  only  to  make  an  attach- 
ment. 

5.  Landlord  and  Tenant  «=>190(2)— Evic- 
tion FBOii  Pabi^-Effect  on  Rent. 

Eviction  from  a  part  of  leased  premises  sus- 
pends the  rent  in  its  entirety. 

6.  Landlokd  and  Tenant. <&=>17&— Eviction 
T— Demand  foe  Restobation. 

A  tenant  actually  ousted,  to  protect  his 
rights  because  ol  eviction,  need  not  demand 
restoration. 

7.  Landlord  and  Tenant  ©salTS  —  Evic- 
tion—Waiveb  OF  Right. 

A  tenant  evicted  waives  none  of  hie  rights 
by  an  attempted  settlement  which  fails. 

8.  Landlord  and  Tenant  «=>190(2)— Evic- 
tion—Defense. 

A  tenant's  right  of  defense,  because  of  evic- 
tion from  part  of  the  premises,  to  action  for 
rent  under  the  lease,  ie  not  affected  by  receiving 
and  retaining  rent  of  another  part  of  the  prem- 
ises from  another. 

9.  Appeal  and  Ebbob  $=>1060(i>)— Habmlebs 
Ebbob— Trial  to  Coubt. 

Trial  having  been  by  court,  it  will  be  as- 
sumed no  harm  resulted  from  reflection  on  plain- 
tiff in  liis  cross-examination,  wiiicb  the  court 
promptly  held  improper. 

On  Motion  for  Reargument. 

10.  Afpeai,  and  Ebbob  «=>  1008(2)— Findings 
OF  Fact. 

Under  P.  S.  1982,  providing  that  in  the 
county  court,  when  a  question  of  fact  that  en- 
titles either  party  to  a  trial  thereof  by  jury 
is  tried  by  the  court,  before  a  bill  of  exceptions 
is  allowed,  the  facts  found  by  the  court  on'  which 
judgment  is  rendered  shall  be  reduced  to  writ- 
ing, signed  by  a  majority  of  the  court  and  filed 
with  the  clerk,  and  no  other  or  different  facts 
shall  be  allowed  in  the  bill  of  exceptions,  ex- 
cept such  as  relate  to  the  admission  or  rejec- 
tion of  evidence,  the  Supreme  Court  is  bound  by 
the  findings  filed  below,  and  cannot  supplement 
them  by  an  examination  of  the  transcript  or  ex- 
hibits. 

11.  Appeal  and  Ebbob  *=»527(2)  —  Exckp- 
TI0N8— Kecobd — Conceded  Facts. 

Any  concession  of  fact  in  the  court  below, 
in  a  case  triable  by  jury,  but  tried  by  the  court, 
must  be  shown  by  the  findings  of  fact  which 
P.  S.  1982,  required  the  trial  court  to  make, 
that  it  may  be  considered  by  the  Supreme  Court 
on  exceptions. 

12.  Appeal  and   Ebbob  €=>833(1)— Rehsab- 
INQ — Matters  Waived. 

Alleged  mistake  in  original  oninion  not  be- 
ing specified  in  motion  for  rehearing,  but  being 
first  stated  in  the  brief,  is  waived. 

Exceptions  from  Chittenden  County  Court ; 
Wlllard  W.  Miles,  Judge. 

Action  by  Max  L.  Powell  against  James  A. 
MerrilL  Judgment  was  adverse  to  plaintiff, 
and  he  brings  exceptions.    Affirmed. 

Argued  before  WATSON,  C.  J.,  and  HAS- 
ELTON,  POWERS,  and  TAYLOR,  JJ. 

Max  L.  Powell,  of  Burlington,  pro  se.  V. 
A.  Bullard  and  S.  R.  Moulton,  both  of  Bur- 
lington, for  defendant. 

POWERS,  J.  The  plaintiff,  by  a  writing 
under  seal,  rented  to  the  defendant  a  build- 
ing In  Burlington.  The  lease  provided  for  a 
fhontbly  rent,  authorized  the  lessee  to  sublet 
with  the  lessor's  consent,  required  the  tenant 
to  pay  the  water  rates,  and  stipulated  for  a 


right  of  re-entry  for  breach  of  its  covenants. 
At  some  time  during  the  term,  the  defend- 
ant, with  the  plalntifTs  permission,  sublet  a 
part  of  the  premises  to  the  American  Woolen 
Company,  who  occupied  audi  part,  undis- 
turbed by  the  plaintiff,  until  December  1, 
1913,  when  they  paid  to  the  defendant  tbe 
October  and  November  rent  and  vacated  the 
premises.  The  defendant  continued  to  occupy 
that  part  of  the  premises  not  so  sublet  until 
November  15,  1913,  on  which  day  the  plain- 
tiff brought  a  suit  against  him,  seeking  to 
recover  therein  rent  In  arrear  under  the 
lease  and  certain  other  items  of  indebtedness. 
He  placed  the  writ  in  the  hands  of  an  ofiBcer 
for  service,  and  by  his  direction  the  latter 
went  to  the  premises  and  attadied  certain 
personal  property  of  the  defendant  there 
found,  and  having  ejected  therefrom  one 
Joseph  Agel,  who  was  In  the  part  occupied  by 
the  defendant  by  the  tatter's  permission, 
placed  a  padlock  on  the  door  and  locked  the 
defendant  out  He  did  not  Interfere  with  the 
part  occupied  by  the  woolen  company.  Since 
that  time,  the  defendant  has  not  been  in  pos- 
session of  any  part  of  the  premises,  or  bad 
suiything  to  do  with  them,  except  to  receive 
the  rent  as  above  stated.  One-half  of  the 
rent  so  received  he  turned  over  to  the  plain- 
tiff. What  became  of  the  suit  referred  to, 
we  do  not  know.  Whether  or  not  It  ever 
came  to  trial,  and,  if  so,  who  finally  prevail- 
ed. Is  not  shown  by  this  record. 

Tbe  suit  before  ua  is  an  action  for  rent  on 
the  premises  from  November  1,  191S,  to 
March  1,  1914,  on  which  day  the  plaintiff 
gave  tbe  defendant  a  written  release  from 
further  liability.  The  defendant  filed  several 
pleas,  but  tbe  transcript  shows  that  the  case 
was  tried  below  without  regard  to  them. 
Judgment  was  rendered  for  tbe  plaintiff  to 
recover  rent  from  November  1  to  November 
15,  1913,  only,  and  the  plaintiff  excepted. 

[1]  The  defendant  contends  that  the  acts 
of  the  officer,  done  by  direction  of  the  plain- 
tiff, amounted  to  an  eviction  of  him  from  a 
substantial  part  of  the  premises,  and  that 
as  a  result,  bis  obligation  to  pay  rent  was 
entirely  suspended.  But  an  eviction  may  be 
rightful  or  wrongful.  1  R.  &  L.  Diet  467. 
The  term  Is  commonly  used  In  tbe  books  as 
denoting  a  wrongful  ouster  of  the  tenant  by 
the  landlord,  and  Is  so  used  in  this  opinion. 
It  is  established  beyond  controversy  that  an 
eviction  by  act  of  the  landlord,  in  order  to 
have  the  effect  contended  for  by  the  defend- 
ant, must  result  from  a  wrongful  act  of  the 
landlord. 

"Eiviction,  properly  so  called,"  says  Mr.  Jus- 
tice Crowder  in  the  much-cited  case  of  Upton 
V.  Townend,  84  B.  O.  L.  70,  "is  a  wrongful 
act  of  the  landlord,  which  operates  the  expul- 
sion or  amotion  of  the  tenant  from  ^e  land." 

The  rule  Invoked  by  the  defendant  is  thus 
stated  by  Lord  Hale  in  Hodgkins  T.  Robson, 
1  Ventr.  276: 
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"If  Ae  leaeor  enters  into  part  bjr  wrong,  this 
shall  suspend  the  whole  rent;  for  in  such  case, 
he  shall  not  so  apportion  his  own  wrong  as  to 
enforce  the  lessee  to  pay  anything  for  the 
residue." 

To  the  same  effect  are  tbe  American  an- 
thorltles.  Sbnmway  v.  Collins,  6  Gray 
(Mass.)  232;  Mlrlck  v.  Hoppln.  118  Mass. 
582;  Skally  t.  Shute,  132  Mass.  867;  Galle- 
her  V.  CGrady  (N.  H.)  100  Atl.  649.  So  un- 
less the  acts  ot  the  landlord  are  wrongful, 
altbongh  they  permanently  deprive  the  ten- 
ant of  tbe  use  of  tbe  demised  premises,  no 
eviction  Is  committed  (note  to  38  Am.  St.  Rep. 
at  page  487),  and  a  rightful  re-entry  does  not 
evict  (Wright  v.  Ererett,  87  Iowa,  697,  55 
N.  W.  4).  So  tbe  first  question  for  determi- 
nation Is,  Was  this  plaintiff's  re-entry— for 
that  is  what  it  amounted  to — rightful  or 
wrongful? 

[I,  J]  Tbe  common-law  rules  regulating  the 
rights  of  landlord  and  tenant  are  highly 
technical  and  strictly  adhered  to.  Forfei- 
tures are  not  favored  by  tbe  law,  and  stipu- 
lations therefor  are  construed  strictly.  The 
mere  breach  of  a  covenant  contained  In  tbe 
lease  does  not  in  the  absence  of  special  stip- 
ulation, work  a  forfeiture  of  the  term  or 
give  the  landlord  a  right  of  re-entry.  But 
the  lease  before  us  contains  a  provision  that, 
if  tbe  lessee  should  "at  any  time  for  the 
space  of  one  month  refuse  or  neglect  to  ful- 
fill the  conditions  of  this  lease,  then  tbe  said 
Powell  shall  have  tbe  right  to  enter  into  and 
upon  tbe  premises  to  take  possession  thereof 
and  order  out  the  said  Merrill."  The  plain- 
tiff invokes  this  clause  and  Insists  upon  three 
grounds  as  justifying  bis  re-entry  thereun- 
der, default  in  payment  of  rent,  subletting  to 
Agel  without  consent,  and  nonpayment  of 
water  rates. 

As  we  have  seen,  without  tbe  clause  re- 
ferred to,  the  plaintiff  had  no  right  to  re- 
enter. Under  the  clause  bis  rights  are  stricti 
Juris,  and  no  more  than  tbe  covenant  gives 
bim.  Unless  one  or  more  of  the  covenants 
were  at  that  time  broken,  and,  in  view  of 
the  term  of  grace  specified,  bad  remained 
broken  for  one  month,  no  right  of  re-^ntry 
existed  on  November  15,  1913. 

Tbe  findings  do  not  directly  show  that  there 
was  any  rent  then  overdue.  Tbe  nearest 
that  they  came  to  it  is  that  (as  we  shall  see) 
at  some  time  or  other  the  defendant  agreed  or 
offered  to  pay  what  rent  was  due.  Tbe  find- 
ings also  fail  to  show  that  any  part  of  tbe 
premises  were  sublet  to  Agel.  They  show  be 
wad  there  by  permission  of  the  defendant, 
bat  notblng  more.  Nor  do  the  findings  show 
that  these  defaults^  if  such  they  were,  or  ei- 
ther of  them  had  existed  for  one  month  be- 
fore that  date.  It  is  found  that  tbe  defend- 
ant failed  to  pay  certain  water  rates,  but 
whether  this  failure  was  a  month  before  tbe 
re-entry  is  not  shown.  So  tbe  plaintiff  fails 
to  show  by  tbe  record  that  his  right  to  enter 
and  oust  the  defendant  had  accrued  when  he 
sent  the  officer  to  tbe  premises  with  the  writ. 


[4]  Tbe  plaintiff  insists  that  he  only  in- 
tended to  make  an  attachment  and  not  evict 
the  defendant  when  he  sent  the  officer  there, 
add  he  complains  because  be  was  not  allow- 
ed to  show  this.  It  is  true  that  in  speaking 
of  this  kind  of  an  eviction  It  is  frequently 
said  that  the  character  of  the  landlord's  act 
depends  on  bis  intention.  And  so  it  docs; 
but  the  landlord  will  be  presumed  to  intend 
tbe  natural  consequences  of  bis  acts  (16  B. 
C.  li.  688),  and  where,  as  here,  his  acts  nec- 
essarily result  in  depriving  tbe  tenant  of  tbe 
beneficial  enjoyment  of  tbe  premises  or  a 
substantial  part  of  them,  tbe  intent  to  oust 
the  tenant  will  be  conclusively  presumed 
(Id.;  Skally  v.  Sbute,  132  Mass.  367;  Tall- 
man  V.  Murphy,  120  N.  Y.  846,  24  N.  E.  716). 

[E]  The  rule  contended  for  by  tbe  defend- 
ant that  an  eviction  from  a  part  of  tbe  prem- 
ises suspends  tbe  rent  in  its  entirety  Is  es- 
tablished by  tbe  great  weight  at  authority 
not  only  in  England  but  in  this  country.  Mlr- 
lck V.  Hoppin,  118  Mass.  682;  Fifth  Ave. 
Bldg.  Co.  V.  Kemochan  (N.  T.)  117  N.  B.  679; 
Kusehlnsky  v.  Flanlgan,  170  Mich.  245,  136 
N.  W.  362,  41  L.  E.  A.  (N.  S.)  430,  and  note, 
Ann.  Cas.  1914A,  1228. 

At  tbe  special  request  of  tbe  plaintiff  tbe 
court  found  that,  after  tbe  first  suit  was 
brought  and  when  tbe  parties  were  trying  to 
adjust  their  difference,  the  defendant  prom- 
ised to  pay  the  rent  then  due,  acknowledged 
his  liability,  and  endeavored  to  induce  tbe 
plaintiff  to  release  bim  from  further  liability 
under  the  lease  by  offering  to  turn  over  to 
him  all  the  personal  property  on  tbe  premi- 
ses. It  Is  to  be  born  in  mind  that  this  find- 
ing relates  to  the  first  suit  and  not  to  this 
one.  Whatever  effect  those  facts  might  have 
had  on  that  suit,  they  cannot  affect  the  re- 
sult here.  At  most,  they  only  show  that 
there  was  some  rent  due  at  tbe  time  this 
peace  parley  was  held.  But  it  does  not  ap- 
pear when  that  was.  The  facts  fall  short  of 
showing  that  such  rent  was  overdue  one 
month  when  that  action, was  brought.  So  it 
Is  not  made  to  appear  by  this  that  tbe  re- 
entry was  lawful. 

[6]  It  Is  of  no  consequmice  whatever  tbat 
tbe  defendant  did  not  demand  restoration  to 
tbe  possession.  He  had  been  actually  ousted, 
and  no  demand  was  necessary  to  protect  bis 
rights.  16  R.  C.  L.  685 ;  Lester  v.  Griffin,  67 
Misc.  Rep.  628,  108  N.  X.  Supp.  580. 

[7]  Nor  was  there  anything  in  the  attempt 
to  reach  a  settlement,  above  referred  to,  tbat 
amounted  to  a  waiver  of  the  defendant's 
rights.  The  attempt  failed,  and  tbe  parties 
were  left  right  where  they  were  before,  so 
far  as  this  question  is  concerned. 

[I]  The  fact  that  tbe  defendant  has  receiv- 
ed and  still  retains  tbe  November  rent  of  the 
woolen  company  does  not  affect  his  rights  in 
this  case.  Tbe  only  thing  here  sued  for  is 
rent  under  tbe  lease. 

[9]  The  plaintiff  was  a  witness  in  bis  own 
behalf;   while  be  was  under  cross-examina- 
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tion  the  defendant's  counsel  asked  questions 
and  made  remarks  seriously  reflecting  upon 
his  character  for  truthtelllng.  These  were 
promptly  held  to  be  Improper,  and  excep- 
tions were  allowed  to  the  plaintiff.  We 
agree  that  this  conduct  was  Improper,  but  we 
cannot  say  that  it  ought  to  reverse  the  case. 
It  must  be  remembered  that  the  trial  was  by 
the  court,  and  we  would  assume  In  such  cas- 
es that  no  harm  resulted.  Moreover,  the 
transcript  is  before  us,  and  from  this  It  sat- 
isfactorily appears  that  no  prejudice  did  In 
fact  result  to  this  plaintiff.  In  sajring  this 
much  we  do  not  overlook  the  fact  that  preju- 
dice must  now  be  made  to  appear.  We  can- 
not reverse  a  Judgment  for  the  sake  of  pun- 
ishing a  lawyer  in  the  case. 
Affirmed. 

On  Motion  for  Reargument 

[10]  The  foregoing  affirmance  was  announc- 
ed at  the  February  term.  During  that  term, 
and  before  the  certificate  had  gone  down, 
the  plaintiff  filed  a  motion  for  reargument 
And,  agreeably  to  our  practice,  the  entry  was 
withheld,  and  briefs  have  now  been  filed  and 
considered.  The  motion  is  predicated  upon 
the  sole  ground  that  we  were  wrong  In  our 
assertion  that  the  findings  do  not  show  that 
the  defendant  was  one  month  in  default  when 
the  plaintiff  took  possession.  And  It  Is  as- 
serted with  much  confidence  that  this  fact 
clearly  appears  from  the  transcript  and  ex- 
hibits. Perhaps  so.  The  trouble  is  that  it 
does  not  appear  In  the  findings.  The  plain- 
tiff overlooks  the  fact  that  we  are  bound  by 
the  findings  filed  below  pursuant  to  the  stat- 
ute, and  cannot  supplement  them  by  scanning 
the  transcript  or  exhibits.  It  is  suggested  that 
the  findings  are  enlarged  by  the  reference  to 
the  transcript  and  exhibits  contained  in  the 
bill  of  exceptions.  The  answer  Is  that  this 
cannot  be  done.  The  case  was  one  triable  by 
Jury;  the  trial  below  was  by  the  court 
There  the  case  is  controlled  by  G.  S. 
2259  (P.  S.  1982),  wherein  It  is  expressly  pro- 
vided that  in  such  a  case  the  findings  shall 
be  signed  by  a  majority  of  the  court  and 
filed  with  the  clerk.  And  it  is  therein  ex- 
pressly forbidden  to  allow  any  other  or  dif- 
ferent facts  In  the  bill  of  exceptions,  except 
such  as  relate  to  the  admission  and  rejection 
of  evidence ;  and  we  are  required  to  dismiss, 
on  motion,  any  bill  filed  to  the  contrary.  This 
statute  precludes  an  examination  of  the  tran- 
script or  exhibits  for  missing  facts.  Singer 
Mfg.  Co.  v.  Nash,  70  Vt.  434,  41  AtL  429. 

[11]  The  plaintiff  insists  that  there  was  a 
concession  made  below  that  there  was  $220 
of  rent  due  on  November  15, 1913 ;  and  that, 
inasmuch  as  this  is  exactly  the  amount  of 
two  months'  rent,  it  suffldaitly  shows  that 
one  Installment  was  then  one  month  overdue. 
No  such  concession  was  made.  If  it  was  per- 
missible to  look  Into  the  transcript.  It  would 
only  show  that  at  the  time  tliis  case  was  tried 


in  the  county  court  it  was  conceded  that  there 
was  due  the  plaintiff  from  the  defendant  the 
sum  above  named  as  damages  in  another 
suit  tbea  pending  in  that  court  between  the 
parties.  But-  It  would  not  appear  what  that 
sum  represented,  whether  rent  In  arrear  or 
something  else,  or  what  that  suit  was  for, 
or  how  it  was  related  to  this  one.  Assuming, 
as  now  claimed,  that  that  suit  was  the  at- 
tachment suit  under  which  re-entry  was 
made,  all  we  know  about  it  from  the  record 
is  that  it  was  brought  to  recover  rent'  under 
the  lease  ia  question  and  "for  other  matters 
shown  by  the  specification  in  that  case."  Ex.- 
ceptions,  p.  2.  We  cannot  speculate  about 
what  the  fact  was,  nor  can  we,  to  reverse  the 
Judgment,  supply  facts  not  shown  by  the  rec- 
ord. First  Nat  Bank  v.  BertoU,  88  Vt  421, 
92  Atl.  070.  Moreover,  such  a  concession 
would,  In  view  of  the  statute,  be  for  our 
consideration  only  when  shown  by  the  find- 
ings or  in  some  proper  way  made  a  part 
thereoL 

[12]  The  plaintiff  also  Insists  In  the  brief 
that  our  reference  to  the  defendant's  admis- 
sion of  liability  was  erroneous,  and  that  we 
therein  "mixed  up"  the  two  suits.  This  al- 
leged mistake  is  not  specified  in  the  motion 
and  first  appears  in  the  brief.  It  is  therefore 
waived  and  not  availing.  4  C.  J.  635.  But  if 
we  treat  the  motion  as  amended  so  as  to  cover 
it,  it  would  not  diange  the  result  A  re- 
examination of  the  findings  shows  that  our 
understanding  of  the  matter  was  correct. 
The  findings  do  not  show  when  this  admission 
was  made,  or  how  long  the  rent  referred  to 
had  been  overdue. 

Motion  denied.  Let  full  entry  be  made  and 
certificate  go  down. 


GAGE  et  aL  v.  O'NEILL  (two  cases). 

(Supreme   Court   of   New   Hampshire.      Hilla- 
borough.    Feb.  5,  1918w) 

Wills  <S=>C93(1)  —  Liunt  Eotatb  —  Bight  of 
Disposition. 
Testator's  widow,  to  whom  he  gave  all  his 
estate  "during  her  life  for  ber  comfort,  pleas- 
ure and  maintenance,  and  the  control  and  man- 
agement of  the  same,"  with  gift  by  another 
clause  to  his  heirs  of  what  remained  of  his  es- 
tate after  the  death  and  burial  of  his  wife,  could 
give  money  from  tbo  estate  to  ber  second  hus- 
band to  pay  off  a  mortgage  on,  and  repair,  his 
house,  in  which  she  lived,  she  acting  in  good 
faith  and  thinking  it  would  be  conduave  to  her 
comfort  to  repair  the  house  and  pay  off  the 
mortgage. 

Exceptions  from  Superior  Court,  Hills* 
borough  County;   Allen,  Judge. 

Two  suits  by  William  A.  Gage  and  oth- 
ers; one  against  John  O'Neill,  as  adminis- 
trator c  t.  a.  of  Wesley  Fuller,  deceased, 
the  other  against  said  O'Neill,  as  executor 
of  Eliza  F^iller,  deceased.  Tranferred  to 
Supreme  Court  (m  exceptions.  Exceptions 
overruled. 
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Bills  In  equity  to  recover  certain  assets 
and  money  claimed  to  belong  to  the  plalntlfls 
as  remaindermen  under  tbe  will  of  Ridi- 
ard  Gage.  Decree  for  the  defendant  in  the 
first,  and  for  the  plalntlfls  In  the  second, 
suit 

Rldiard  Oage  died  In  1007  leaving  a  wid- 
ow Eliza  to  whom  he  gave  all  his  "estate 
real  personal  and  mixed  •  •  •  during 
tier  natural  life  for  her  comfort,  pleasure 
and  maintenance,  and  the  control  and  man- 
agement of  the  same,"  and  by  another 
clause  he  gave  what  remained  of  his  estate 
after  the  death  and  burial  of  his  wife  "or 
the  proceeds  thereof  then  remaining  un- 
oonsnmed  and  unexpended"  to  his  legal 
tadr&  Eliza  subsequently  married  Wesley 
Fuller,  who  owned  the  house  in  which  they 
lived,  subject  to  a  mortgage.  Eliza  gave 
him  $838.60  of  the  money  she  received  un- 
der Blchaxd's  will  to  pay  this  mortgage 
and  $418.19  to  r^alr  the  house.  The  plain- 
tiffs are  Richard's  heirs.  The  defendant 
In  the  first  suit  is  administrator  c  t  a.  of 
Wesley's  estate,  and  in  the  second,  Eliza's 
executor.  Transferred  by  A}len,  X,  on  the 
plaintiffs'  exceptions  to  tbe  decrees,  from 
the  May  term,  1917,  of  the  superior  court 

Thorp  &  Abbott  and  Samuel  J.  Dearborn, 
all  of  Han«diester,  for  plaintiffs.  John 
CNelll,  of  Manchester,  for  defendant 

TODNG,  J.  The  only  question  of  law 
raised  by  the  plaintiffs'  exceptions  Is  wheth- 
er Eliza  could  legally  make  these  gifts  to 
her  second  husband.  If  the  language  Klch- 
ard  used  Is  given  Its  ordinary  meaning,  he 
intended  for  Eliza  to  use  his  estate  in  any 
way  she  thought  would  be  conducive  to  her 
comfort,  and  that  if  there  was  any  of  it  left 
at  her  death  It  should  go  to  his  children. 
The  court  has  found  that  Eliza  acted  in  good 
faith  when  she  gave  the  money  in  question 
to  her  second  husband ;  that  is,  has  found 
that  she  thought  It  would  be  conducive  to 
her  comfort  to  repair  the  house  in  which 
she  lived  and  to  pay  the  mortgage  on  it.  It 
must  be  held,  therefore,  that  she  was  act- 
ing within  her  rights  when  she  gave  this 
money  to  Wesley  (Shaplelgh  v.  Shaplelgh, 
69  N.  H,  577,  580,  44  Atl.  107),  for  there  Is 
nothing  either  in  or  outside  of  Richard's 
will  which  even  tends  to  the  conclusion  that 
the  language  he  used  is  not  to  be  given  its 
ordinary  meaning. 

Exceptions  overruled.     All  concurred. 


CONNEOTICDT  VALIEY  LUMBER  CO.  v. 
■    MAINE  CENT.  R.  R. 

(Supreme  Court  of  New  Hampshirft     Coos. 
Feb.  6,  1918.) 

L  AonoN  «=»17— Pboceoube— Catjses   Abib- 
ma  m  Eobeion.  Jxhusdictiok. 
Remedial  procedure  in  actions  on  contract 
or  tort  is  governed  by  the  law  of  the  state  where 


suit  is  brought,  although  it  may  differ  material- 
ly from  the  remedy  established  in  the  state  or 
jurisdiction  within  which  the  cause  of  action 
arose,  although  the  rights  and  liabiUties  them- 
selves are  regulated  by  tbe  foreign  law. 

2.  Ljiotation  o*  Actions  «=>2(1>— Fobeion 
statdcts— e<xtbatebkitobiai.  brvect. 

Statutes  of  limitation,  which  do  not  abolish 
rights  which  have  become  barred  thereby,  with 
few  exceptions  relate  to  procedure  only,  and 
have  no  extraterritorial  effect 

3.  LnaTATION  OF  AcnoNB  4=>2  (1)— FoBBiaiT 
Stattjtes— Application. 

The  principle  that  statutes  of  limitation  of 
a  foreign  jurisdiction  cannot  be  enforced  is  usu- 
ally confined  to  causes  of  action  recognized  at 
common  law,  and  which  are  not  discharged  by 
such  statutes. 

4.  RAII.BOADS   «=3480(l)—FiKES— Burden  or 
Pboof  —  Pbopkbty  Dxstboted  in  Fobeiqit 

JUBISDICnON. 

Where  a  bridge  spanning  the  International 
boundary  was  negligently  burned,  tbe  burden 
is  on  the  plaintiff  to  show  that  it  has  a  valid 
cause  of  action  under  the  law  of  Canada  to  re- 
cover for  the  part  of  the  bridge  within  that 
country. 

5.  Tbial  «=136(4)  —  Question  or  Factt  — 
Meaning  of  Fobeion  Statutes. 

The  meaning  of  a  foreign  statute,  and  what 
the  common  law  of  a  foreign  jurisdiction  is,  are 
questions  of  fact  and  not  of  law,  to  be  arrived 
at  by  all  competent  evidence  submitted,  includ- 
ing the  testimony  of  experts,  when  its  solution 
is  difficult  and  doubtfuL  , 

6.  Evidence  ®=981— Fobeion  Comuon  Law- 
Presumptions— Pboof. 

The  presumption  that  the  common  law  of  a 
foreign  jurisdiction  is  tbe  same  as  that  of  the 
forum  is  not  conclusive,  but  may  be  rebutted  by 
evidence  that  it  is  different 

7.  Railboads  «=>473—Fibes— Negligent  Act 
CoiUfiTTED  IN  Fobeion  Jubisdiction. 

Where  property  in  the  state  was  burned,  a 
cause  of  action  for  negligence  arose  which  is 
governed  by  the  law  of  the  state,  although  the 
negligent  act  occurred  across  the  international 
boundary,  because  if  one,  while  in  one  juris- 
diction, performs  a  negligent  act  which  is  tbe 
proximate  cause  of  damage  to  property  in  an- 
other jurisdiction,  the  locality  of  the  act  is 
deemed  at  common  law  to  be  the  same  as  that 
of  the  damage. 

8.  Railboads  <t=»453—FiBE8— Statutes. 

Pub.  St  c.  159,  I  29,  providing  that  proprie- 
tors of  railroads  snail  be  Uable  for  all  damages 
to  any  person  or  property  by  fire  or  steam  from 
any  locomotive  or  other  engine  upon  their  road, 
has  no  appUcation  to  an  engine  operating  in 
Canada,  which  starts  a  fire  in  New  Hampshire, 
although  the  railroad  is  authorized  to  operate 
engines  in  that  state, 

9.  Criminal  Law   €=397(1)— Fibino  Build- 
iNGB  t^oM  Across  the  Boundaxt. 

If  one 'while  in  Canada  throws  a  lighted 
squib  or  other  combustible  material  across  the 
line  and  burns  the  buildings  of  another,  be  may 
be  indictable  under  Pub.  St  c.  277,  g  1,  for  ar- 
son, if  the  Legislature  intended  the  statute  to 
have  that  effect 

Transferred  from  Superior  Court,  Coos 
County;   Branch,  Judge. 

Action  by  the  Connecticut  Valley  Lumber 
Company  against  the  Maine  Central  Rail- 
road. Transfer  of  question  on  agreed  facta. 
Case  discharged. 

Case,  for  damages  caused  by  a  fire  alleged 
to  have  been  set  by  the  defendant    Facts 
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agreed.  On  July  14,  1911,  the  plaintiff  was 
the  owner  of  a  trestle  bridge  extending  from 
Auckland  In  the  Province  of  Quebec  and  Do- 
minion of  Canada  to  Pittsburg  In  this  state, 
spanning  Hall  stream,  which  is  the  interna- 
tional boundary  at  that  point.  On  that  date 
one  of  the  defendant's  locomotlTes,  which  it 
was  operating  within  Auckland,  set  fire  to 
the  bridge,  which  was  burned  and  destroyed. 
The  Are  originated  In  that  town,  but  spread 
to  that  part  of  the  bridge  located  In  Pitts- 
burg and  destroyed  It.  The  defendant  claim- 
ed that  the  statute  of  Canada  (chapter  37, 
Rev.  Stats,  g  306)  applicable  to  the  facts,  re- 
quiring suit  to  be  commenced  within  one 
year  after  tlie  Injury  occurred,  was  a  bar  to 
this  action,  whldi  was  begun  November  18, 
1916.  The  sole  question  transferred  with- 
out a  ruling  from  the  April  term,  1917,  of 
the  superior  court,  is  whether  the  Canadian 
statute  is  a  bar. 

Herrlck,  Smith,  Donald  &  Farley  and  Dan- 
lei  J.  Lyne,  all  of  Boston,  Mass.,  and  Sulli- 
van &  Daley,  of  Berlin  (Daniel  J.  Lyne,  of 
Boston,  Mass.,  orally),  for  plaintiff.  Rich  & 
Marble,  of  Berlin  (Geo.  F.  Rich,  of  Berlin, 
orally),  for  defendant. 

WALKER,  J.  It  is  admitted  by  the  plain- 
tiff that  its  cause  of  action,  if  prosecuted  in 
the  courts  of  Canada,  is  barred,  or  may  be 
barred  by  statutory  limitation.  The  statute 
referred  to  (chapter  37,  Rev.  Can.  Stats.  1906) 
provides  in  section  298  for  the  recovery  of 
damages  from  a  railroad  caused  by  a  flre 
started  by  a  locomotive  used  by  the  railroad, 
whether  guilty  of  negligence  or  not,  and  in 
section  306  that: 

"All  actions  or  suits  for  indemnity  for  any 
damages  or  injury  sustained  by  reason  of  the 
construction  or  operation  of  the  railway  shall 
be  commenced  within  one  year  next  after  the 
time  when  such  supposed  damage  is  sustained, 
or,  if  there  is  continuation  of  damage,  within 
one  year  next  after  the  doing  or  committing  of 
such  damage  ceases,  and  not  afterwards." 

As  to  so  much  of  the  plaintiff's  bridge 
as  was  located  within  the  territorial  bound- 
aries of  Canada,  it  is  not  doubted  that  the 
statutes  of  that  province  would  be  applica- 
ble in  an  action  there.  Hence  the  question 
arises  whether,  since  the  statutory  period  of 
limitation  prescribed  In  section  806  became 
complete  long  before  this  suit  was  begun,  it 
constitutes  a  defense  which  may  be  relied 
upon  in  this  state. 

[1]  It  is  too  well  settled  to  require  the  ci- 
tation of  authorities  that,  ordinarOy,  remedi- 
al procedure  is  governed  by  the  l^w  of  the 
place  where  the  suit  is  brought,  although  it 
may  differ  materially  from  the  remedy  es- 
tablished in  the  state  or  Jurisdiction  within 
which  the  cause  of  action  arose.  Each 
state  is  entitled  to  adopt  for  the  guidance  of 
its  courts  such  rules  or  laws  pertaining  to 
the  methods  of  procedure  for  the  vindication 
of  rights  and  the  promotion  of  justice  as  it 
may  deem  convenient  and  reasonable;    and 


litigants  who  resort  to  Its  courts  or  are  com- 
pelled to  appear  therein  cannot  insist  upon 
the  trial  of  their  rights  by  some  other  or  dif- 
ferent rules  of  procedure  which  may  prevail 
In  the  place  where  the  cause  of  action  arose. 
While  the  rights  and  liabilities  of  parties 
under  a  foreign  contract  are  to  be  determin- 
ed according  to  the  foreign  law,  the  remedies 
of  the  forum  must  be  observed.  And  this  ia 
equally  true  with  reference  to  actions  of  tort. 
Beacham  v.  Portsmouth  Bridge,  68  N.  H. 
382,  40  Atl.  1066,  73  Am.  St  Rep.  607;  Mc- 
Donald V.  Railway,  71  N.  H.  448,  450,  52  AtL 
982,  69  L.  R.  A.  448,  93  Am.  St  Rep.  650. 

[2]  Statntes  of  limitation  of  actions,  which 
do  not  abolish  rights  which  have  become  bar- 
red thereby,  have  been  held,  with  few  excep- 
tions, to  relate  to  the  procedure,  and  not  to 
the  essential  rights  of  the  parties,  and  to 
have  therefore  po  extraterritorial  effect 
The  mere  fact  that  no  action  can  be  main- 
tained upon  a  contract  or  for  a  tort  in  the 
state  where  the  parties  have  lived  since  a 
right  of  action  accrued,  which  appears  to  be 
barred  by  the  local  statute  of  limitations, 
does  not  'constitute  a  valid  defense  ta  the 
merits  of  the  controversy  In  another  state, 
nor  can  It  be  set  up  as  a  bar  to  the  action. 
If  merely  the  remedy  upon  the  cause  of  ac- 
tion has  ceased  to  exist,  in  consequence  at 
the  statute  of  limitations  of  the  state  where 
the  obligations  or  duties  involved  arose,  an 
action  upon  the  merits  may  be  maintained  in 
another  jurisdiction.  The  foreign  limitation 
in  sucn  a  case  is  designed  to  regulate  or  limit 
the  use  that  may  be  made  of  local  procedure, 
and  not  to  apply  to  or  modify  the  essential 
duties  assumed  by  the  parties,  or  to  regulate 
or  limit  their  method  of  procedure  in  anoth- 
er forum.  This  is  in  effect  a  finding  of  leg- 
islative Intention,  which  has  been  so  often 
recognized  and  enforced  by  common-law 
courts  that  it  has  assumed  the  form  and 
force  of  positive  law  in  most  jurisdictions. 

Nearly  100  years  ago  Judge  Story  held,  in 
Le  Roy  v.  Crowninshield,  2  Mason,  151,  176, 
Fed.  Cas.  No.  8,268,  that  a  plea  of  the  stat- 
ute of  limitations  of  the  state  where  a  con- 
tract was  made  is  no  bar  to  a  suit  brought 
In  a  foreign  tribunal  to  enforce  the  contract. 
This  result  was  reached,  notwithstanding 
his  severe  criticism  of  the  doctrine  which  up- 
on principle  he  believed  was  wrong,  because: 

"The  error,  if  any  has  been  committed,  is  too 
strongly  ingrafted  into  the  law,  to  be  removed 
witboat  the  interposition  of  some  superior  au« 
thority." 

See  Story,  Confl.  Laws,  §  676;  TOwnsend 
V.  Jemison,  9  How.  407,  13  L.  Ed.  194;  1 
Wood,  Lims.  36. 

Although  the  parties  had  lived  In  the  state 
under  whose  laws  the  liability  was  incurred 
until  the  statutory  limitation  of  that  state 
took  effect.  It  has  been  held  in  accordance 
with  the  general  rule  that  such  limitation 
was  of  no  avail  in  the  courts  of  another  state. 
Perkins  v.  Guy,  65  Mlsa.  153,  SO  Am.  Rep. 
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610;  Bulger  t.  Roche,  11  Pick.  (Mass.)  36, 
22  Am.  Dec.  358;  Townsend  t.  Jemison,  su- 
pra; Tliompson  v.  Reed,  75  Me.  404.  And 
\^arton  (2  Confl.  Laws,  {  537),  says: 

"This  is  undoubtedly  the  rule  in  the  absence 
of  a  statute  of  the  forum  to  the  contrary." 

See  Wood,  Llms.  323;   Angell,  Urns.  62. 

In  Paine  v.  Drew,  44  N.  H.  306,  320,  the 
general  rule  was  stated  as  follows: 

"We  believe  that  the  authorities,  both  from 
the  civil  and  the  common  law.  concur  in  estab- 
lisbiojt  the  rule  that  the  nature,  validity,  con- 
struction, and  effect  of  contracts  is  to  be  de- 
termined by  the  law  of  the  place  where  the  con- 
tract is  made  or  is  to  be  performed  (lex  loci 
contractus),  but  that  all  the  remedies  for  en- 
forcing such  contracts  are  regulated  by  the  law 
of  the  place  where  such  remedies  are  pursued 
(lex  fori),  and  that  ordinarily  the  statute  of 
limitations  of  a  state  does  not  in  any  wa^  at- 
tach itseU  to  or  afCect  the  contract;  it  is  no 
part  of  the  les  loci,  but  affects  and  limits  the 
remedy  merely,  and  belongs  purely  to  the  lex 
fori;  that  it  does  not  operate  as  a  discharge  of 
the  contract,  or  as  a  defense  against  the  con- 
tract itself,  but  is  interposed  as  a  bar  to  the 
maintenance  of  an  action;  it  limits  the  time 
within  which  the  remedy  must  be  pursued  or 
applied." 

It  was  accordingly  held  that  an  action 
may  be  maintained  in  our  courts,  when  not 
barred  by  our  statute  of  limitations,  upon 
a  contract  made  In  another  state,  though  ac- 
tion thereon  was  barred  by  the  statute  of  that 
state.  Doubtless  it  would  be  competent  for 
the  Legislature  to  provide  that  when  a  for- 
eign statute  of  limitations  has  become  a  bar 
to  the  maintenance  of  a  suit  upon  a  cause  of 
action  which  arose  in  such  foreign  Jurisdic- 
tion, it  may  be  pleaded  In  bar  of  such  suit 
here.  Wharton,  Confl.  Laws,  {  537a.  But  in 
the  absence  of  such  leglslatlv«  provision,  the 
remedial  procedure  of  another  state  or  coun- 
try cannot  be  enforced  by  the  courts  of  this 
state. 

[3]  This  principle  of  construction,  however. 
Is  not  of  unlimited  application.  It  is  usually 
coDfined  to  causes  of  action  which  are  recog- 
nized at  common  law,  and  which  are  not  dis- 
charged under  the  foreign  law  by  the  statu- 
tory lapse  of  time.  1  Wood,  Llms.,  i  8;  Lam- 
t)erton  v.  Grant,  04  Me.  508,  618,  519,  48  AtL 
127,  80  Am.  St.  Rep.  415;  Eingartner  v.  Steel 
Co.,  103  Wis.  373,  79  N.  W.  433,  74  Am.  St 
Rep.  871 ;  Davis  v.  Mills,  194  U.  S.  451,  454, 
24  Sup.  Ct  692,  48  L.  Ed.  1067;  The  Harris- 
burg,  119  U.  S.  199,  7  Sup.  Ct.  140,  30  L.  Ed. 
358;  Rodman  v.  Railway,  65  Kan.  645,  70  Pac. 
642,  59  L.  R.  A.  704;  Negaubauer  v.  Railway, 
92  Minn.  184,  99  N.  W.  620,  104  Am.  St.  Rep. 
674,  2  Ann.  Gas.  150. 

[4]  With  reference  to  so  much  of  the  bridge 
as  was  In  Canada,  the  burden  is  on  the  plain- 
tiff to  show  that  it  has  a  valid  cause  of  ac- 
tion under  the  law  of  that  country  against  the 
defendant  for  the  injury  alleged.  The  claim 
Is  made  that  it  is  entitled  to  recover  under 
the  statute  of  Canada,  as  well  as  at  common 
law.  The  defendant  pleads  that  the  plain- 
tiff's Caose  of  action  is  barred  because  it  was 
not  brought  witiiin  the  time  limited  by  the 


Canadian  statute.  The  plaintiff,  admitting 
that  it  could  not  sustain  its  action  in  Canada, 
because  of  the  limitation,  insists  that  the 
cause  of  action  alleged  was  not  affected  by 
the  mere  expiration  of  the  time  limit  within 
which  suit  could  be  sustained  in  that  country, 
because  the  limitation  related  t4^a  remedy 
and  not  to  the  right.  The  defeipant  insists 
that  the  expiration  of  the  limitation  destroyed 
the  right  as  well  as  the  remedy. 

(J]  The  question  thus  presented  is  whether 
the  statutory  limitation  of  Canada  In  its  ap- 
plication to  the  plaintiff's  alleged  cause  of  ac- 
tion Is  merely  remedial  and  of  no  effect  in 
this  state,  or  whether  It  also  obliterated  the 
right  upon  which  an  action  might  have  been 
maintained  before  the  limitation  expired.  In 
effect  this  court  is  asked  to  construe  the 
Canadian  statute ;  that  Is,  to  determine  Judi- 
cially what  the  statute  was  Intended  to  mean 
by  the  enacting  body.  It  seems  to  be  assumed 
that  it  is  the  duty  of  the  court  to  decide  the 
question  in  the  same  way  It  would  dedde  a 
similar  question  involving  the  construction  of 
a  New  Hampshire  statute,  by  considering  the 
legislative  language,  the  apparent  purpose, 
and  the  pertinent  authorities.  But  the  as- 
sumption is  unsound,  in  view  of  the  recent 
decision  in  Hansen  v.  Railway,  102  Atl.  625. 
The  question  Is  one  of  fact  to  be  found  from 
all  the  competent  evidence  suumitted,  includ- 
ing the  testimony  of  experts,  when  its  solu- 
tion is  diflScult  and  doubtfuL  Jenne  v.  Har- 
risviUe,  63  N.  H.  405.  It  may  involve  the 
drawing  of  inferences  rdating  to  the  credibil- 
ity of  witnesses  or  the  reasonableness  of 
their  views  or  the  extent  of  their  knowledge 
upon  the  subject  in  is8U&  Obviously  work  of 
that  character  falls  within  the  exclusive  prov- 
ince of  the  tribunal  charged  with  the  duty  of 
ascertaining  litigated  facts,  and  is  not  within 
the  province  of  the  law  court.  The  dedslon 
in  Hansen  v.  Railway,  supra,  renders  fur- 
ther discussion  of  this  subject  unnecessary. 

As  there  has  been  no  trial  of  the  facts  and 
no  ruling  or  finding  has  been  made  upon  the 
effect  of  the  statute,  and  as  it  does  not  c<m- 
cluslvely  appear  from  the  statute  and  the 
authorities  which  counsel  have  called  to  our 
attention  (Canadian  Northern  Railway  v. 
Pszenlenzy,  20  Can.  Ry.  Cor.  417;  Greer  v. 
Railway,  31  Ontario  Law,  419;  s.  c,  51  Can. 
S.  C.  338;  Levesque  v.  Railway,  29  N.  B.  688), 
even  if  they  were  deemed  to  be  evidence  in 
the  present  situation  of  the  case,  what  the 
true  construction  of  the  statute  in  a  case 
like  the  present  would  be  in  the  Dominion  of 
Canada,  or  that  the  plaintiffs  position  is  cor- 
rect, it  is  for  the  superior  court  to  find  the 
fact  from  such  competent  evidence  as  may  be 
submitted  to  it  at  the  trial.  Ferguson  v. 
Clifford,  37  N,  H.  86,  98.  If  it  is  found  that 
the  limitation  relates  merely  to  the  remedy 
and  does  not  obliterate  the  right,  the  plain- 
tiff's right  of  action  exists  and  is  maintain- 
able here  for  the  burning  of  the  Canadian 
part  of  the  bridge.  Hill  v.  Railroad,  77  N. 
H.  161,  89  Aa  482,  Ann.  Cas.  1914C,  714. 
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It  is  snggested  that,  as  the  plaintiff's  right ; 
to  damages  arose  by  virtue  of  the  foreign 
statute  in  question,  and  was  apparently  main- 
tainable without  proof  of  negligence  on  the 
part  of  the  defendant,  the  liability  Is  one  un- 
known to  the  common  law  of  Canada,  and 
that  the  l^tatlon,  according  to  some  of  the 
authorltleAt  above  dted,  extinguished  the 
right  Bur  If  the  principle  thus  invoked  Is 
sound  and  there  Is  a  distinction  In  this  re- 
spect between  causes  of  action  at  common  law 
and  those  created  by  statute,  the  diflBculty 
Is  In  determining  what  the  common  law  of 
Canada  Is  under  the  facts  of  this  case.  If, 
for  Instance,  the  doctrine  oi  Fletcher  v.  Ry- 
lands,  L.  R.  1  Ex.  265 ;  s.  c.U  H.  S  H.  L.  330, 
which  has  been  repudiated  in  this  state  (Gar- 
land V.  Towne,  55  N.  H.  55,  20  Am.  Rep.  164; 
Moore  v.  Maryland  Casualty  Company,  74  N. 
H.  305,  64  AU.  1099;  Garland  v.  Railroad,  76 
N,  H.  556,  566,  86  AtL  141,  46  U  R.  A.  [N.  S.1 
338,  Ann.  Cas.  1913E],  924),  Is  deemed  to  be  the 
law  of  Canada,  it  might  be  held  that  the  stat- 
ute as  applied  to  the  plaintiff's  damage  was 
merely  a  re-enactment  of  the  common  law  and 
did  not  create  a  new  or  distinct  cause  of  ac- 
tion. At  most  an  attempt  to  solve  the  ques- 
tion In  the  present  state  of  the  case  would  be 
little  more  than  speculation  as  to  a  contro- 
verted fact,  in  the  absence  of  competent  evi- 
dence. 

[I]  The  presumption  that  the  common  law 
of  a  foreign  Jurisdiction  is  the  same  as  that 
of  the  forum  Is  not  conclusive,  but  may  be 
rebutted  by  evidence  that  It  Is  different 
Trafton  v.  Garnsey,  78  N.  H.  256,  99  Atl. 
290.  The  parties  are  entitled  to  litigate  that 
Issue  of  fact  before  the  superior  court. 

[7]  So  far  as  that  portion  of  the  bridge 
which  was  situated  in  this  state  is  concerned 
the  plaintiff  may  recover  the  damages  It 
suffered  by  Its  destruction  under  the  count 
in  the  declaration  for  negligence,  by  virtue  of 
the  law  of  this  state  upon  that  subject.  As 
our  statute  of  limitations  has  not  run  against 
the  enforcement  of  this  claim,  and  as  the  re- 
sulting damage  caused  by  the  alleged  negli- 
gence occurred  in  this  state,  a  cause  of  action 
thereupon  arose  in  favor  of  the  plaintiff  which 
Is  governed  and  defined  by  New  Hampshire 
law.  While  the  defendant's  negligent  acts  oc- 
curred in  Canada,  the  resulting  Injury  to  the 
plaintUTs  property  occurred  in  this  state.  If 
one,  while  in  one  Jurisdiction,  performs  a 
negligent  act  which  is  the  proximate  cause  of 
damage  to  property  In  another  Jurisdiction, 
the  locality  of  the  act  is  deemed  at  common 
law  to  be  the  same  as  that  of  the  damage. 
Worster  v.  Wlnnlplseogee  Lake  Co.,  26  N.  H. 
525;  Thompson  v.  Crocker,  9  Pick.  (Mass.) 
59;  Barden  v.  Crocker,  10  Pick.  (Mass.)  383; 
Thayer  v.  Brooks,  17  Ohio,  489,  49  Am.  Dec. 
474;  1  Blsh.  Cr.  Law,  i  110;  Whart  Confl. 
Laws,  {  835.  Whether  a  cause  of  action  also 
arises  where  the  negligent  act  was  in  fact 
performed  (Worster  v.  Wlnnlplseogee  Lake 
Co.,  supra).  It  Is  unnecessary  to  consider.    If 


by  the  negligence  of  the  defendant  the  bridge 
was  set  on  fire  in  Canada  and  the  conflagra- 
tion extended  to  the  part  of  the  bridge  in 
New  Hampshire  and  consumed  It,  such  dam- 
age was  the  proximate  result  of  the  defend- 
ant's negligence  for  which  It  may  be  held  re- 
sponsible in  this  action.  Hooksett  v.  Rail- 
road, 38  N.  H.  242. 

[8, 1]  The  plaintiff's  contention  that  re- 
covery may  be  had  under  P.  S.  c.  159,  |  29, 
cannot  be  sustained  under  the  facts  present- 
ed.   The  statute  provides  that: 

"The  proprietors  of  every  railroad  shall  b« 
liable  for  all  damages  to  any  person  or  property 
by  fire  or  steam  from  any  locomotive  or  other 
engine  upon  their  road." 

Evidently  the  Legislature  did  not  attempt 
to  exercise  extraterritorial  control  over  en- 
gines operating  in  a  foreign  country.  The 
fact  that  a  railroad  while  negligently  oper- 
ating an  engine  In  another  state  or  country 
damages  property  within  this  state  may  be 
liable  therefor  under  the  common  law  as 
administered  here,  as  above  indicated,  does 
not  prove  that  it  is  also  liable  here  under 
the  statute.  If  one  while  In  Canada  throws 
a  lighted  squib  or  other  combustible  material 
across  the  line  and  burns  the  buildings  of  an- 
other, be  may  be  Indictable  under  P.  S.  c. 
277,  S  1,  for  arson  (see  Johnson  v.  State,  92 
Ga.  36,  17  S.  E.  974;  State  v.  Hall,  114.N.  C. 
909,  19  S.  B.  602,  28  L.  R.  A.  59,  41  Am.  St 
Rep.  822 ;  Brown  on  Juris.  §  92),  If  the  Leg- 
islature Intended  the  statute  to  have  that  ef- 
fect. But  if,  as  In  this  case,  the  true  con- 
struction of  the  statute  limits  the  effect  of 
the  statute  in  question  to  railroads  when  op- 
erating locomotives  upon  roadbeds  In  this 
state.  It  canno^  be  extended  to  the  defendant, 
which  was  operating  its  engine  In  Canada 
when  the  damage  was  done.  While  it  might 
be  argued  that  the  language  of  the  statute 
does  not  necessarily  exclude  the  Idea  that  it 
was  Intended  to  have  that  effect.  It  Is  clear 
that  such  was  not  the  intent  embodied  In  the 
original  statute  passed  In  1840,  which  provid- 
ed that: 

"Every  railroad  corporation  or  company  now 
established,  or  which  may  hereafter  be  estab- 
lished within  the  limits  of  tliis  state,  shall  be 
deemed  and  held  liable  to  pay  fully  for  all  dam- 
ages which  shall  hereafter  accrue  to  any  person 
or  property  within  the  same,  by  reason  of  fire 
or  steam  from  any  locomotive  or  other  engine, 
used,  or  to  be  used  upon  said  roads  respectively, 
for  purposes  of  transportation  or  otherwise." 
Laws  1840,  c.  561. 

There  can  be  no  doubt  that  this  act  was 
not  Intended  to  apply  to  an  engine  of  a  for- 
eign corporation  operating  In  another  state. 
The  legislation  was  directed  to  corporations 
"established  within  the  UmlU  of  this  state" 
and  using  engines  "upon  said  roads,"  that  Is. 
upon  roada  or  roadbeds  within  the  limits  of 
the  state.  A  constructive  location  of  an 
engine  at  the  place  of  the  fire  in  contradis- 
tinction to  its  actual  situs  was  not  Included 
In  the  language  of  the  statute,  and  was  not 
intended.  In  subsequent  revisions  verbal 
changes  and  condensations  of  the  language 
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vere  made,  with  no  apparent  purpose  to  ex- 
tend the  application  of  the  statute  beyond  Its 
original  meaning  as  above  construed.  See 
R.  S.  c.  142,  i  8;  G.  S.  c.  148,  |  8;  G.  U  c. 
162, 1  8;   P.  8.  C.  16»,  i  2». 

Xor  does  the  fact  the  defendant  Is  author- 
ized by  the  Legislature  to  operate  a  railroad 
in  this  state,  and  does  so  operate  one,  change 
the  result,  since  at  the  time  of  the  £re  it  was 
not  exercising  Its  corporate  authority  under 
the  laws  of  New  Hampshire,  but  tuider  the 
laws  of  Canada.  Its  status  at  that  time  was 
that  of  a  foreign  corporatlcm  wliicb  was  not 
subject  to  the  provisions  of  our  railroad  fire 
statute. 

Case  discharged.     All  concurred. 


ALDBRBtAN  BROS.  CX>.  v.  WBSnNG- 
HOUSD  AIR  BRAKE  CO. 

(Supreme  Court  of  Errors  of  Gonnectient 
March  12, 1918.) 

1.  EviDxiTCE  ®=9397(3)— Pakol  Evidenck  Af- 
ncnwQ  Wbitino. 

A  letter  from  the  seller  to  the  buyer  of 
brass  chips  identifymg  the  subject-matter,  not 
rigned  by  both  parties,  was  not  a  written  con- 
tract within  the  rule  excluding  parol  evidence 
which  would  vary  a  writing. 

2.  SAtis  €=>416(1)— AcnOK  bt  Butb»— De- 
FicixNCY — Evidence.  • 

In  an  action  by  the  assi^ee  of  tlie  buyer 
against  the  seller  of  brass  chips  for  deficiency 
in  quantity,  testimony  was  properly  admitted 
that  the  accumulation  of  brass  turnings  was 
pointed  out  to  the  buyer  at  or  before  the  making 
of  the  contract,  and  testimony  of  the  seller's 
agent  as  to  the  whole  transaction  was  admis- 
sible, including  the  custom  of  the  trade  and  the 
real  reason  for  specifying  payment  by  sight 
draft  on  arrival  at  destination. 

3.  Saus  «s3l99— Titix— TncB  or  Passinq. 

Under  Sales  Act  CLaws  1907,  c.  212)  {  19, 
rule  1,  and  section  22,  if  a  verbal  transaction 
was  a  present  sale  or  an  unconditional  contract 
to  sell  the  whole  of  a  specific  accumulation  of 
brass  turnings  in  a  deliverable  condition  at  an 
agreed  price  per  pound,  title  and  rislc  had  passed 
to  the  buyer  before  a  confirmation  letter  was 
writtMi  by  the  seller. 

4.  Saij»  9s>202(6)— Resebtation  or  Titxb— 

JCS   DiSPOMBNDI. 

Where  title  has  already  passed  to  the  buyer 
by  verbal  sale,  the  seller  cannot  reserve  the 
title,  so  that  the  effect  of  drawing  bill  of  lading, 
to  the  seller's  order  ia  merely  to  reserve  the  jus 
diqponendi. 

a.  Sales  «=»218^— Dblitsbt  to   Gabbier— 
Pbesumption. 

Under  Sales  Act,  S  19,  rule  4,  a  presump- 
tion of  unconditional  appropriation  of  goods  to 
a  contract  of  sale  arises  from  delivery  to  the 
carrier  by  the  seller,  subject  to  the  provisions  of 
section  20,  as  to  reservation  of  the  right  of 
possession  of  or  property  in  goods  shipped  to 
the  buyer. 
6t  Sales  Q=)200(l)— Passing  of  Tiixe. 

By  Sales  Act,  {  19,  rule  2,  if  at  the  time 
of  contract  of  sale  something  remained  to  be 
done  by  the  sdler  to  put  the  goods  into  a  deliv- 
erable condition,  title  would  not  pass  till  that 
was  done. 
7.  Sales  «=»218%— Pabsing  or  Trn»— Pbe- 

BHlCPTIOIf. 

If  goods  sold  were  in  a  deliverable  condi- 
tion when  shipped  by  the  seller,  a  presumption 


arises  that  the  tide  passed  on  or  before  delivery 
to  the  carrier,  subject  to  the  provisions  of  the 
Sales  Act,  §  20,  as  to  the  reservation  of  the 
ri^ht  of  possession  of  or  the  property  in  goods 
shipped  to  the  buyer. 

8.  Sales  «=»201(4)— "Delivbbt  to  Butbb"— 

Jus   DiSPONXNDI. 

Delivery  to  a  carrier  in  accordance  with  sec- 
tion 46  of  the  Sales  Act  is  a  delivery  to  the 
buyer  within  section  22,  though  the  buyer  can- 
not have  possession  of  the  goc^s  until  the  seller 
is  paid,^  as  the  act  contemplates  that  the  seller 
may  at  bis  option  reserve  the  jus  disponendi. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Delivery.] 

9.  Sales  «=»202(5)— Risk  or  Loss— Pathxnx 

or  DRAi-TS. 

Whether  a  buyer  who  has  agreed  to  pay  the 
freight  ];>ay«  a  sight  draft  presented  to  him  at- 
tached to  a  bill  of  lading  drawn  to  his  own  or- 
der, or  to  a  bill  of  ladin|;  drawn  to  the  order  of 
the  sdler  and  indorsed  ut  blank,  hia  rights  are 
the  same;  the  risk  of  loss  passing  to  him  in  the 
first  case  as  soon  as  the  goods  are  delivered  to 
the  carrier,  and  Sales  Act,  g  22,  providing  it 
shall  pass  to  the  buyer  at  the  same  time  in 
the  second  case  if  the  seller's  purpose  in  draw- 
ing the  bill  of  lading  to  his  own  order  was  mere- 
ly to  secure  payment  of  the  draft. 

10.  Sales  9=>77(9  —  Payment  or  Fbeioht 
— "F.  O.  B." 

The  letters  "f.  o.  b"  in  a  seller's  letter  con- 
firming sale  indicated  an  agreement  by  the 
buyer  to  pay  freight  from  the  place  named. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  F.  O.  B.] 

11.  SAtEs  <S=79, .  82(3),  202(6)— Vebtinq  or 
Title— AoBEKMENT  as  to  Paticknt. 

The  words  in  a  seller's  letter  confirming 
sale  "terms  sight  draft  on  arrival  at  destina- 
tion" did  not  of  themselves  operate  tq  defer 
vesting  of  title  in  the  buyer,  and  did  not,  express 
an  agreement  that  the  goods  should  not  be  paid 
for  until  delivered  at  destinati<Mi,  or  an  agree- 
ment to  deliver  them  at  destination. 

12.  Sales  «=3218%'-Action  bt  Butxb— Evi- 
dence. 

In  an  action  by  the  assignee  of  the  buyer  of 
goods  against  the  seller  for  a  deficiency  in  quan- 
tity, where  the  evidence  did  not  conclusively 
show  whether  the  parties  intended  the  title  to 
pass  to  the  buyer  at  or  before  shipment  the 
court  properly  admitted  testimony  as  to  the 
fact  and  amount  of  shortage  in  the  weight  of  the 
goods  at  destination,  as  compared  with  the 
weight  called  for  by  the  bill  of  lading  and  the 
amount  of  the  drafts,  even  though  the  testimony 
tended  to  show  a  loss  in  transit  and  not  a  de- 
ficiency in  shipment 

Appeal  from  Superior  Court,  New  Haven 
County;    Gardiner  Greene,  Judge. 

Action  by  the  Aldwnian  Bros.  Company 
against  the  Westlnghouse  Air  Brake  Com- 
I>any.  From  judgment  for  plaintiff,  defend- 
ant appeals.    New  trial  ordered  for  error. 

See,  also,  91  Conn.  883,  99  Atl.  1040. 

The  complaint  alleges  that  the  defendant 
sold  to  Jacob  Swlrsky  of  New  Haven  three 
carloads  of  brass  chips  containing  244,160 
pounds  at  the  rate  of  15^  cents  per  pound ; 
that  the  defendant  sent  the  three  carloads  of 
metal  to  New  Haven  and  bills  of  lading  ac- 
companied by  sight  drafts;  that  Swlrsky  as- 
signed all  his  right,  title,  and  Interest  to  the 
plaintltr,  who  paid  the  drafts  and  now  owns 
the  goods ;  and  that  upon  weighing  the  metal 
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which  reached  New  Haven  there  was  found  a 
shortage  of  39,625  pounds,  amounting,  at  15% 
cents  a  pound,  to  ?e,141.87.  The  answer  ad- 
mits and  alleges  that  the  defendant  "agreed 
to  sell"  to  Swlrsky  certain  braM  chips  as 
per  a  verbal  contract  entered  Into  between 
Swlrsky  and  the  defendant  "conflrmed  In 
defendant's  letter  to  Swlrsky  on  that  day." 
The  material  parts  of  the  letter,  which  was 
signed  by  the  defendant,  but  not  signed  by 
Swlrsky,  are  as  follows: 

"April  28,  1916.  Mr.  J.  Swlrsky— Dear  Sir: 
We  wish  to  confirm  our  verbal  gale  to  you  this 
day  of  the  following  material.  Our  accumula- 
tion of  brass  turnings  (not  less  than  200  tons) 
at  15%^  per  lb.  •  *  ♦  All  of  the  above 
prices  are  f.  o.  b.  cars  Wilmerding,  Pa.  Terms 
sight  draft  on  arrival  at  destination." 

The  answer  further  alleges  that  pursuant 
to  the  contract  the  defendant  delivered  to 
the  carrier  at  Wilmerding  three  carloads  of 
brass  chips  weighing  244,160  pounds,  consign- 
ed to  the  defendant  care  of  3.  Swlrsky,  and 
that  sight  drafts  accompanying  the  bills  of 
lading  were  sent  to  the  defendant's  agent  In 
New  Haven  "notify  Mr.  J.  Swlrsky."  The 
plaintiff's  reply  denied  that  the  goods  were 
delivered  to  the  carrier  "for  shipment  to  J. 
Swlrsky." 

Upon  these  pleadings  the  parties  went  to 
trial,  and,  the  fact  of  a  conslderableu  sliort- 
age  at  New  Haven  being  established  by  un- 
contradicted testimony,  the  substantial  ques- 
tion was  whether  the  loss  should  fall  on  the 
plaintiff  or  on  the  defendant.  Upon  this 
question  the  court  charged  the  jury,  In  sub- 
stance, that  If  tbe  loss  occurred  In  transit 
without  the  fault  of  either  party,  the  title  at 
the  time  of  the  loss  was  In  the  defendant,  and 
that  ther^ore  the  loss  must  fall  upon  It. 
The  material  rulings  on  evidence  are  sultl- 
dently  stated  In  the  opinion. 

Frederick  H.  Wlggln,  of  New  Haven,  for 
appellant.  Benjamin  Slade  and  Charles  Co- 
hen, both  of  New  Haven,  for  appellee. 

BEACH,  J.  (after  stating  the  facts  as 
above).  [1]  One  Forrester,  called  by  the  de- 
fendant, testified  that  he  was  the  agent  of 
the  defendant  who  wrote  the  letter  Exhibit 
6  and  handed  it  to  Swlrsky  in  defendant's 
factory^  at  Wilmerding,  and  that  he  had  pre- 
viously on  the  same  day  had  a  conversation 
with  Swlrsky  about  the  sale  of  the  brass 
turnings  referred  to  in  Exhibit  O.  He  was 
asked  to  state  the  conversation,  and  on  ob- 
jection the  court  ruled  that  parol  evidence 
was  inadmissible  to  vary  the  terms  of  the 
contract  stated  in  Exhibit  O.  On  the  same 
ground  parol  evidence  was  excluded  which 
was  offered  for  the  purpose  of  showing  that 
Swlrsky  had  no  credit  on  defendant's  books ; 
that  by  the  custom  of  the  trade  scrap  metal, 
when  sold  to  customers  without  established 
credit,  was  shipped  "sight  draft  against  bill 
of  lading,"  and  that  at  Swlrsky's  request  the 
phrase  "sight  draft  on  arrival  at  destina- 
tion" was  substituted  for  the  sole  purpose  of 


extending  the  time  of  payment.  These  rul- 
ings were  erroneous.  The  letter  Exhibit  O 
does  not  purjwrt  to  be  a  written  contract, 
for  It  Is  not  signed  by  both  parties.  It  was 
argued  that  the  defendant  was  estopped  by 
the  form  of  its  answer  from  claiming  that  the 
entire  contract  was  not  embodied  in  the  let- 
ter. That  cannot  be  so,  for  both  the  answer 
and  the  letter  refer  to  the  contract  as  an  an- 
tecedent verbal  contract,  characterized  In 
Exhibit  6  as  a  verbal  sale.  Exhibit  G  iden- 
tifies the  subject-matter  and  states  the  terms 
of  price,  delivery,  and  payment,  but  all  this 
Is  by  way  of  confirming  the  antecedent  ver- 
bal sale,  and  until  that  is  inquired  Into  we 
cannot  tell  whether  or  not  all  the  terms  of 
the  contract  are  embodied  in  Exhibit  Q. 

[2]  Testimony  was  properly  admitted  to 
the  effect  that  the  accumulation  of  brass 
turnings  was  pointed  out  to  Swlrsky  at  or 
before  the  making  of  the  contract,  and  while 
it  lay  In  a  pile  by  Itself  on  the  floor;  and 
Forrester's  testimony  as  to  the  entire  trans- 
action was  admissible,  including  the  cus- 
tom of  the  trade  and  the  real  reason  for  us- 
ing the  phrase  "sight  draft  on  arrival  at 
destination."  As  we  cannot  tell  what  testi- 
mony may  be  offered  at  the  new  trial.  It  Is 
desirable  to  point  out  what  effect  should  be 
given  under  the  Sales  Act  to  the  fact  that 
the  bills  of  lading  were  drawn  to  the  seller's 
order,  indorsed  in  blank,  and  forwarded  to 
the  seller's  agent  In  New  Haven  with  sight 
drafts  attached. 

[3-7]  If  the  verbal  transaction  of  April 
26th  was  a  present  sale  or  an  unconditional 
contract  to  sell  the  whole  of  a  specific  ac- 
cumulation of  brass  turnings,  in  a  deliver- 
able condition,  at  an  agreed  price  per  pound, 
then  the  title  and  risk  had  already  passed 
to  Swlrsky  before  Exhibit  G  was  written. 
Sales  Act,  {  19,  rule  1,  and  section  22.  In 
such  a  case  the  seller  cannot  reserve  a  title 
which  has  already  passed  to  the  buyer,  and 
therefore  the  effect  of  drawing  the  bills  of 
lading  to  the  seller's  order  is  merely  to  re- 
serve the  Jus  dlsponendl.  If  it  should  appear 
that  the  goods  were  sold  by  descrlptJon  or 
were  not  ascertained,  the  question  of  subse- 
quent appropriation  would  come  up,  and  UO" 
der  rule  4  of  section  19,  a  presumption  of  un- 
conditional appropriation  would  arise  from 
the  delivery  of  the  goods  to  the  carrier  f.  o. 
b.  at  Wilmerding,  subject,  however,  to  the 
provisions  of  section  20.  If  It  should  appear 
that  at  the  time  of  the  contract  something 
remained  to  be  done  by  the  seller  to  put  the 
goods  In  a  deliverable  condition,  the  title 
would  not  pass  until  that  was  done.  Section 
19,  rule  2.  Presumably  they  were  in  a  deliv- 
erable condition  when  shipped,  and  If  that 
Is  so  a  presumption  arises  that  the  title  pass- 
ed on  or  before  delivery  to  the  carrier  f .  o.  b. 
Wilmerding,  subject  again  to  the  provisions 
of  section  20.  Section  20  deals  with  the  res- 
ervation of  the  right  of  possession  of,  or 
the  property  in,  goods  shipped  to  the  buyer. 
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It  makes  the  distinction  that  if  the  bill  of 
lAding  la  drawn  to  the  order  of  the  bnyer  or 
his  agent,  and  is  retained  by  the  seller  or 
his  agent  to  secure  payment  of  the  price,  the 
seller  reserves  only  the  right  of  possession  of 
the  goods ;  but  if  the  bill  of  lading  is  drawn 
to  the  order  of  the  seller  or  his  agent  "the 
seller  reserves  the  property  in  the  goods." 
This  last  statement  is,  however,  qualified  by 
the  next  succeeding  words  "but  if,  except 
for  the  form  of  the  bill  of  lading,  the  proper- 
ty would  have  passed  to  the  buyer  on  the 
shipment  of  the  goods,  the  seller's  property 
In  the  goods  .shall  be  deemed  to  be  only  for 
the  purpose  of  securing  performance  by  the 
buyer  of  his  obligations  under  the  contract." 
Manifestly,  the  Intention  Is  to  make  some 
kind  of  a  distinction  between  a  reservation 
of  title  with  Intent  to  remain  the  owner  of 
the  goods  for  all  purposes,  and  a  reservation 
of  title  for  the  sole  purpose  of  securing  pay- 
ment of  the  price. 

The  legal  effect  of  this  distinction  is'point- 
ed  out  In  section  22: 

"Unless  otherwise  agreed,  the  goods  remain 
at  the  seller's  risk  until  the  property  therein  is 
transferred  to  the  buyer  •  •  •  except  that 
(a)  where  delivery  of  the  goods  has  been  made 
to  the  buyer,  or  to  a  bailee  for  the  buyer,  in 
pursuance  of  the  contract,  and  the  property  in 
the  goods  has  been  retained  by  the  seller  mere- 
ly to  secure  performance  by  the  buyer  of  his 
i^ligations  under  the  contract,  the  goods  are  at 
the  buyer's  risk  from  the  time  of  the  delivery." 

In  this  case  the  delivery  of  the  goods  to 
the  carrier  f.  o.  b.  at  Wilmerding  was  author- 
ised by  the  buyer,  and  section  46  provides 
that: 

"Where,  in  pursuance  of  a  contract  to  sell 
or  a  sale,  the  seller  is  authorized  *  *  *  to 
send  the  goods  to  the  buyer,  delivery  of  the 
goods  to  a  earner,  whether  named  by  the  bnyer 
or  not,  for  the  nurpose  of  transmission  to  the 
buyer,  is  deemed  to  be  a  delivery  of  the  goods 
to  the  buyer,  except  in  the  cases  provided  for 
in  section  19,  rule  5  (where  the  seller  contracts 
to  deliver  the  goods  to  the  buyer  or  at  a  cer- 
tain pl«ce>  etc.),  or  unless  a  contrary  intent  ap- 
pears." 

[t]  A  delivery  to  a  carrier  in  accordance 
with  section  46  is  a  delivery  to  the  buyer 
within  the  meaning  of  section  22,  notwith- 
standing the  fact  that  the  buyer  cannot  have 
possession  of  the  goods  until  the  seller  is 
paid,  because  the  Sales  Act  contemplates  that 
the  seller  may  at  his  option  reserve  the  Jus 
disponendi. 

[t]  It  makes  no  difference  to  a  buyer  who 
has  agreed  to'pay  the  freight  whether  a 
sight  draft  is  presented  to  him  attached  to 
a  bill  of  lading  drawn  to  his  own  order,  or, 
to  a  bill  of  lading  drawn  to  the  order  of  the 
seller  and  Indorsed  in  blank.  In  either  case 
he  mnst  pay  his  draft  in  order  to  get  pos- 
session of  the  goods,  and  in  either  case  his 
rights  on  paying  the  draft  are  the  same. 
The  risk  of  loss  unquestionably  passes  to  the 
buyer  in  the  former  case  as  soon  as  the  goods 
are  delivered  to  the  carrier,  and  section  22 
of  the  Sales  Act  provides  that  It  shall  pass 


to  the  buyer  at  the  same  time  in  the  latter 
case,  provided  the  seller's  purpose  in  drawing 
the  bill  of  lading  to  his  own  order  was  mere- 
ly to  secure  payment  of  the  draft.  This  re- 
solves for  us  any  conflict  of  opinion  on  the 
point,  and  gives  to  the  maxim  res  perllt  dom- 
ino an  interpretation  which  makes  the  risk 
follow  the  beneficial  interest  according  to 
the  intent  of  the  parties  and  not  the  legal 
title  held  merely  as  security  for  the  payment 
of  the  price. 

The  court  erred  in  charging  the  Jury  that 
because  of  the  form  of  the  bills  of  lading 
the  risk  of  loss  In  transit  rested  upon  the  de- 
fendant 

[10,11]  The  court  correctly  charged  the 
Jury  that  the  letters  "f.  o.  b."  Indicated  an 
agreement  by  the  buyer  to  pay  freight  from 
the  place  named,  and  that  the  words  "terms 
sight  draft  on  arrival  at  destination"  did 
not  in  and  of  themselves  operate  to  defer  the 
vesting  of  title  in  the  buyer,  and  did  not  In 
and  of  themselves  expi:ess  an  agreement  that 
the  goods  should  not  be  paid  for  until  de- 
livered at  New  Haven,  or  an  agreement  to  de- 
liver them  at  New  Haven.  As  already  stated, 
evidence  of  the  circumstances  under  which 
this  phrase  was  adopted  as  one  term  of  the 
contract  Is  admissible  In  aid  of  its  proper 
interpretation,  and  the  same  is  true  of  any 
other  term  in  Exhibit  G. 

[12]  Upon  the  evidence  before  It  the  court 
did  not  err  in  admitting  testimony  as  to  the 
fact  and  amount  of  a  shortage  in  the  weight 
of  the  goods  at  New  Haven,  as  compared 
with  the  weight  called  for  by  the  bills  of 
lading  and  the  amount  of  the  drafts.  As- 
suming that  this  testimony  tends  to  show 
only  a  loss  in  transit  and  not  a  deficiency  in 
shipment.  It  may  or  may  not  be  inadmissible 
on  the  new  trial,  according  as  the  evidence 
may  or  may  not  conclusively  show  that  the" 
parties  intended  the  title  to  pass  to  the  buyer 
at  or  before  shipment 

Other  assignments  of  error  In  charging  or 
refusing  to  charge  require  no  separate  men- 
tion in  view  of  the  constraction  put  upon  the 
Sales  Act. 

There  is  error  and  a  new  trial  is  ordered. 
In  this  opinion  the  other  Judges  concurred. 


MERIDBN  TRUST  &  SAFE  DEPOSIT  CO. 
V.  SQUIRE  et  al. 

(Supreme  Court  of  Errors  of  Connecticut 
March  12,  1918.) 

1.  Wnxs  «=»601(1)  —  CuTTiNO  Down  Abso- 
tUTB  Estate— Unambiguous  I/Anquage.- 
An  estate  once  given  by  will  in  absolute 
terms  may  be  cut  down  to  a  lesser  one  by  sub- 
sequent provisions  of  the  instrument,  clearly 
showing  such  was  testator's  intention,  but  the 
subsequent  language  must  not  be  of  doubtful 
meaning  or  uncertain  In  its  indication  of  the 
testamentary  intent  and  must  be  equivalent  to 
a  positive  provision. 
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2.  WiLM  is^602(6)  —  Conditions  —  iMPOssi- 
BiMTY  OF  Happening. 

Where  testatrix  gave  property  to  her  grand- 
daughter, making  the  gift  defeasible  in  case  of 
her  death  within  some  period  without  leaving 
issue,  the  happening  of  the  condition  having  be- 
come impossible  by  the  period's  having  elapsed, 
the  granddaughter  8  title  has  become  absolute. 

3.  Wiixs  <S=»602(1),  629  —  Vestinq  of  Bb- 
TATE8 — Defeasance  Pbotisionb. 

The  law,  favors  the  early  vesting  of  estates, 
prefers  the  first  to  the  second  taker,  and  looks 
with  disfavor  upon  defeasance  provisions. 

4.  Wills   «=a602(3)— Construction— "Dying 
WITHOUT  Issue." 

In  Connecticut,  in  the  absence  of  express  di- 
rection or  other  indication  of  testamentary  in- 
tent to  the  contrary,, the  phrase  "dying  without 
issue,"  or  its  equivalent,  means  dying  without  is- 
sue living  at  such  death. 
\  [Ed.  Note.— For  other  definitions,  see  Words 

^        and    Phrases,    First    and    Second    Series,    Die 
Without  Issue.] 

5.  Wnxs  «=>4e9  —  CoNSTBUCTioN  —  Intent- 
Consideration  OF  INOPEBATIVE  PbovISO. 

Though  a  provision  of  a  will  for  defeasance 
of  a  prior  gift  on  the  happening  of  a  condition 
cannot,  by  possibility,  have  effect  on  the  titles 
by  which  pursuant  to  the  prior  provisions  the 
residuary  estate  is  owned  and  held,  the  time  set 
for  the  happening  of  the  condition  having  elaps- 
ed without  its  happening,  its  conditions  are  to 
be  considered  in  connection  with  such  prior  pro- 
visions in  arriving  at  testatrix's  meaning  and 
intent  in  so  far  as  bidden  in  uncertain  or  ambig- 
uous language. 

6.  Wills   <S=>602(1)—Consteuction— Proviso 
FOR  Defeasance. 

A  will  gave  testatrix's  residuary  estate  in 
fee  to  her  son  and  her  granddaughter,  daughter 
of  a  deceased  daughter,  to  be  paid  to  her  on  be- 
coming of  age,  stipulating  in  a  first  proviso 
that  in  the  event  of  the  death  of  the  grand- 
daughter, who  was  only  12  years  old  when  the 
will  was  executed,  either  before  or  after  testa- 
trix's decease,  witiiout  lawful  issue  living  at  the 
time  of  her  decease,  her  portion  should  go  to 
the  son,  and,  in  a  second  proviso,  that  if  at  the 
time  of  the  death  of  the  granddaughter  without 
lawful  issue  or  descendants  thereof  living  at  the 
time  of  her  decease,  the  son  should  not  be  liv- 
ing, and  should  leave  no  lawful  issue  or  de- 
scendants, then  all  the  residuary  estate  should 
go  to  a  parish,  certain  trustees,  etc.  Held,  that 
uie  first  defeasance  proviso  was  limited  in  its 
operation  to  the  period  of  the  granddaughter's 
minority,  and  that  she,  having  reached  21  years, 
was  entitled  absolutely  to  her  half  of  the  resid- 
uary estate. 

Case  Reserved  from  Superior  Coort,  New 
Haven  County ;  James  H.  Webb,  Jndge. 

Suit  by  the  Meriden  Trust  &  Safe  Deposit 
Company  against  Ruth  Curtis  Squire  and  oth- 
ers. On  reservation  from  superior  court 
Judgment  advised  In  accordance  with  the 
opinion. 

Augusta  M.  Curtis  died  April  1,  1914,  pos- 
sessed of  real  and  personal  property  and 
leaving  a  will  executed  April  15,  1908,  with  a 
codicil  thereto,  possessing  no  present  impor- 
tance, dated  October  9,  1911.  Her  only  heirs 
at  law  were  a  son,  Oeorge  M.  Curtis,  who  was 
nearly  51  years  of  age  when  the  will  was  ex- 
ecuted, and  Ruth  Curtis  Squire,  a  daughter 
of  a  deceased  daughter  of  the  testatrix,  then 
12  years  old,  and  still  unmarried.  George  M. 
Curtis  at  that  time  had  one  child,  a  daughter 


who  was  old  enough  to  be  married  2  years 
later.  Of  tills  marriage  were  bom  two  diil- 
dren,  one  in  1911  and  the  other  in  1914.  All 
of  the  i>ersons  above  named  as  descendants 
of  the  testatrix  are  now  living  except  George 
M.  Curtis,  who  died  August  28,  1915.  Mrs. 
Curtis',  will,  duly  probated,  contains  the  fol- 
lowing seventh  paragraph: 

"All  the  rest  and  residue  of  my  property  I 
give,  bequeath  and  devise  as  follows,  to  wit: 
The  same  to  be  equally  divided  between  my  son, 
George  M.  Curtis,  and  my  granddaughter,  Ruth 
O.  Squire,  daughter  of  Agnes  Curtis  Squire,  de- 
ceased, the  same  to  be  paid  to  her  together  witli 
the  increase  thereof  upon  her  arriving  at  twenty- 
one  years  of  age,  to  them,  their  heirs,  executors 
and  assigns  forever: 

"Provided,  however— in  the  event  of  the  death 
of  said  Ruth  Curtis  Squire,  either  before  or 
after  my  decease,withoat  lawful  issue  living  at 
the  time  of  her  decease,  then  her  portion  to  go 
to  my  son,  Gkorge  M.  Curtis,  bis  heirs,  execu- 
tors and  assigns  forever: 

"Provided  further— if  at  the  time  of  the  de- 
cease of  said  Ruth  Curtis  Squire,,  without  law- 
ful issue  or  descendant  thereof  living  at  the 
time  of  her  decease,  the  said  George  M.  Curtis 
shall  not  be  living  and  shall  leave  no  lawful  is- 
sue or  descendants,  then  all  the  rest  and  residue 
of  my  estate,  after  the  provisions  of  sections 
two,  three,  four,  five  and  six  have  beoi  satisfied, 
I  give,  bequeath  and  devise  unto  St  Andrew's 
parish  of  Meriden,  Connecticut;  the  Trustees 
of  Donations  dnd  Bequests  for  Church  Purposes 
of  the  Diocese  of  Connecticut  for  the  use  of  St. 
Andrew's  Parish  of  Meriden,  Connecticut;  and 
to  the  Meriden  Trust  &  Safe  E>eposit  Company, 
in  trust  to  pay  over  the  increase  thereof  to  the 
directors  of  the  Curtis  Memorial  Library  for  its 
use  and  benefit  so  long  as  it  exists,  equally  to 
be  divided  between  them,  and  if  no  public  li- 
brary is  in  existence  at  such  time,  then  the  be- 
quest to  said  library  to  go  to  St  Andrew's  par- 
ish. 

"To  have  and  to  hold  the  same  to  them,  their 
successors  and  assigns  forever." 

All  of  the  questions  presented  for  advice 
arise  out  of  this  paragraph,  and  no  other  por- 
tion of  the  instrument  is  claimed  to  furnish 
assistance  in  giving  their  answer.  George 
M.  Curtis  was  named  as  executor.  He  set- 
tled the  estate  in  so  far  as  that  it  was  ready 
for  distribution.  The  property  in  his  hands 
then  consisted  entirely  of  personal  estate. 
His  final  account  approved  March  29,  1915, 
showed  that  the  residue  for  distribution 
amounted  to  $302,844.24.  The  court  of  pro- 
bate thereupon  ordered  a  distribution  and 
appointed  distributors.  They  distributed 
one-half  of  this  amount,  to  wit  $151,422.12, 
to  George  M.  Curtis,  subject  to  the  second 
proviso  of  the  seventh  paragraph  of  the  will 
which  the  distribution  recited.  This  was 
followed  by  the  resignation  of  Mr.  Curtis  as 
executor  and  the  appointment  of  the  plaintiff 
in  his  stead.  The  plaintiff  charged  Itself 
with  the  remaining  one-half  of  the  $302,844.- 
24,  which  was  delivered  over  to  it  by  Mr. 
Curtis.  Its  account,  rendered  May  23,  1917, 
and  approved  June  1,  1917,  showed  that  ac- 
cumulations had  brought  the  fund  in  Its 
bands  up  to  $168,915.72.  The  following 
month  the  plaintiff  presented  its  petition  to 
the  court  of  probate,  alleging  that  Ruth  had 
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reacbed  her  majority,  that  she  was  the  sole 
beneficiary  of  the  property  in  its  hands  sub- 
ject to  the  second  proviso,  and  asking  the 
court  to  order  a  distribution  of  it.  The 
court  of  probate  found  tliat  Ruth  had  arrived 
at  the  age  of  21  and  ordered  the  plaintiff  to 
hand  over  the  property,  which,  upon  a  sup- 
plemental accounting,  was  found  to  amount 
to  $169,311.53,  to  Ruth  subject  to  the  provi- 
sions of  the  will.  From  this  order  both  the 
plaintiff  and  Ruth  appealed,  such  appeals 
being  the  two  cases  next  following. 

Harrison  Hewitt,  of  Kew  Haven,  (and 
George  A.  Clark,  of  Merlden,  for  plaintiff. 
Arthur  L.  Shipman,  of  Hartford,  for  defend- 
ants Church  et  al.  Leonard  M.  Daggett,  J. 
Dwigtat  Dana  and  John  W.  Bristol,  all  of  New 
Haven,  for  defendant  Squire.  Francis  T. 
Bennett,  of  New  Haven,  for  defendant  Trus- 
tees of  Donations  and  Bequests  for  Church 
Purposes  for  the  Diocese  of  Connecticut. 
Frank  S.  Fay,  of  Meriden,  for  defendant  St. 
Andrew's  Parish  of  Meriden.  Albert  R. 
Chamberlain,  of  Meriden,  for  defendant  Cur- 
tis Memorial  Library. 

PRENTICE,  C.  J.  (after  stating  the  facts 
as  above).  All  the  questions  here  at  issue 
concern  the  testatrix's  disposition  of  the  res- 
idue of  her  estate,  comprising  by  far  the 
larger  part  of  it.  They  arise  out  of  the  pro- 
visions of  the  seventh  paragraph  of  her  will, 
which  Is  the  only  portion  of  that  Instrument 
wMch  either  concerns  the  disposition  of  the 
residue  or  throws  light  upon  the  testatrix's 
intentions  therein.  In  its  opening  sentence, 
forming  the  whole  of  the  main  portion  of  the 
paragraph,  she  uses  apt  and  unambiguous 
words  of  gift  to  her  son  George  of  one-half 
of  that  residue  to  vest  in  him  in  point  of 
both  right  and  possession  and  enjoyment 
immediately  upon  her  death  thereby  giving 
him  an  unqualified  estate  In  fee  simple  In 
any  real  estate  and  an  absolute  estate  In  the 
personalty,  and  of  a  gift  to  her  granddau;;h- 
ter  Ruth  Curtis  Squire  of  the  remaining  one- 
half  to  vest  in  her  in  point  of  right  at  her 
grandmother's  death,  and  in  iKJssession  and 
enjoyment  when  she  should  reach  the  age 
of  21.  State  v.  Main,  87  Conn.  175,  180,  87 
AtL  38.  Pursuant  to  these  provisions  Ruth, 
upon  her  arrival  at  the  age  of  21,  would  be- 
come vested  with  an  unqualified  fee  in  the 
real  estate  forming  a  portion  <rf  the  one-half 
which  should  be  her  share  and  an  absolute 
estate  in  the  personal  property.  She  has  al- 
ready passed  her  twenty-first  birthday,  so 
that  the  undoubted  effect  of  the  introductory 
portion  of  paragraph  7,  If  it  stood  alone, 
would  be  that  at  the  present  time  she  would 
be  Tested  with  an  absolute  and  unqualified 
estate  In  the  property  comprising  the  fund  in 
the  plaintiff's  hands. 

[t]  An  estate  once  given  by  will  In  abso- 
lote  terms  may,  however,  be  cut  down  to  a 
lesser  one  by  subsequent  provisions  of  the 
iustroment,  clearly  showing  that  it  was  the 


testator's  intention  to  give  such  lesser  estate. 
The  subsequent  language,  to  have  that  effect, 
must  not  be  of  doubtful  meaning  or  uncertain 
in  its  Indication  of  the  testamentary  Intent, 
and  be  equivalent  to  a  positive  provision. 
Claft  V.  Baker,  91  Conn.  663,  666,  101  Atl. 
9;  Strong  v.  EUlott,  84  Conn.  665,  671,  81  Atl. 
1020;  Mansfield  v.  Shelton,  67  Conn.  390, 
394,  35  Atl.  271,  52  Am.  St.  Rep.  285. 

[2]  The  subsequent  language  relied  upon 
in,  the  present  case  as  cutting  down  the  gifts 
to  both  the  son  George  and  the  granddaugh- 
ter Ruth  to  determinable  or  defeasible  fees 
or  estates  is  that  found  ta  the  two  provisos 
immediately  following  that  portion  of  the 
paragraph  above  noticed.  The  first  of  these 
provisos  has  to  do  with  Ruth's  share  alone. 
Its  effect  unquestionably  was  to  cut  down 
the  estate  she  took  in  her  share,  In  that  it 
was  made  defeasible  in  case  of  her  death  at 
some  time  without  leaving  Issue.  Whether 
or  not  the  condition  of  defeasance  thus  pro- 
vided is  one  which  now  renders  her  title  a 
defeasible  one  depends  upon  the  period  of 
time  .within  which  her  death  without  issue 
should  occur  to  have  the  effect  of  determining 
her  title.  If  by  her  death,  the  testatrix  meant 
her  death  whenever  occurring,  then  her  title 
is  open  to  defeat  down  to  the  moment  of  her 
decease,  which  may  not  occur  in  the  next 
tliree  score  years.  If,  on  the  contrary,  the 
testatrix  intended  to  provide  for  her  youth- 
ful granddaughter's  death  without  issue  dur- 
ing some  shorter  period,  and  that  period  has 
already  elapsed,  then,  the  happening  of  the 
condition  having  become  impossible,  Ruth's 
title  has  become  an  absolute  one,  and  the 
proviso  has  become  as  though  it  never  was. 
Friedman  v.  Steiner,  107  lU.  125,  131;  4 
Kent's  Com.  9. 

[3]  The  testatrix  failed  to  expressly  state 
her  intention  as  to  when  or  within  what  jfe- 
riod  of  time  Ruth's  death  without  issue 
should  occur  to  accomplish  the  defeat  of  the 
estate  given  to  her  and  the  passing  of  it  over 
to  her  uncle  George,  his  heirs  and  assigns. 
Reading  the  seventh  paragraph  down  to  this 
point  and  no  further  in  the  light  of  the  cir- 
cumstances surrounding  the  will,  it  would, 
however,  not  be  difficult  to  discern  that  Inten- 
tion and  the  meaning  she  desired  to  be  at- 
tached to  the  language  she  used.  She  had 
given  the  one-half  to  Ruth,  with  direction 
that  the  possession  and  enjoyment  of  it 
should  be  withheld  from  her  until  she  should 
arrive  at  her  majority.  Ruth  at  the  time 
was  only  12  years  old.  Nine  years  would 
elapse  before  she  codld  eome  into  the  pos- 
session and  enjoyment  of  the  property.  Mean- 
while, should  she  die,  it  might  well  be  antici- 
pated that  she  woold  die  without  issue.  Un- 
der such  circumstances,  which  readily  might 
occur  within  George's  lifetime,  it  was  natu- 
ral that  the  testatrix  should  wish  that  Ruth's 
share  of  the  residue  still  in  the  hands  of  the 
executor  be  paid  over  and  belong  to  George. 
If,  on  the  other  hand,  Ruth  should  live  out 
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the  allotted  span  of  hnman  life,  the  ultimate 
vesting  of  an  Indefeasible  estate  would  be 
postponed  for  three  score  or  more  years. 
George,  who  at  the  time  of  the  execution  of 
the  will  was  a  man  over  50  years  of,  age, 
would  then  be  dead.  Hia  only  child,  older 
by  a  number  of  years  than  Ruth,  and  old 
enough  to  be  married  2  years  later,  would 
probably  not  be  alive,  and  her  children,  bom, 
respect!  "-ely.  In  1911  and  1914,  and  any  child 
or  children  they  might  have,  might  not  be  sur- 
viving, In  such  case,  not  out  of  the  ordinary 
course  of  nature,  the  benefit  to  be  derived 
from  a  determination  that  Ruth's  estate 
would  first  inure  to  persons  five  or  conceiv- 
ably six  generations  removed  from  the  testa- 
trix. Considering  these  circumstances  and 
looking  at  the  will  no  further  than  the  first 
proviso,  it  would  be  bard  to  believe  that  the 
testatrix  intended  to  make  a  disposition  of 
her  property  which  might  easily  lead  to  such 
results,  and  more  reasonable  to  believe  that 
her  Intention  was  to  confine  the  operations 
of  the  defeasance  clause  embodied  in  the 
first  proviso  to  the  period  during  which  the 
property  was  to  remain  In  the  bands  of  the 
executor  awaiting  Ruth's  arrival  at  full  age. 
In  aid  of  this  conclusion  would  be  the  famil- 
iar principles  of  law  that  the  law  favors  the 
early  vesting  of  estates,  prefers  the  first  to 
the  second  taker,  and  looks  with  disfavor  up- 
on defeasance  provisions.  Carpenter's  Ap- 
peal, 83  Conn.  11,  16.  74  Atl.  1062;  Cody  r. 
Staples,  80  Conn.  82,  85,  67  Atl.  1;  Eaton  ▼. 
Eaton,  88  Conn.  269,  277,  91  Atl.  191.  In 
support  of  this  construction,  see,  also,  Don- 
nell  V.  Hospital,  179  Mass.  187,  189,  60  N.  E. 
482;  Gertlng  v.  Wells,  100  Md.  93,  97,  59  Atl. 
177;  Cobby  v.  Doby,  158  N.  X.  323,  325;  HufT 
V.  Browning,  96  111.  App.  612,  616. 

There  then  remains  for  consideration  the 
second  proviso,  whose  provisions,  not  ade- 
quately conceived  and  couched  in  unfortu- 
nate language,  furnish  the  occasion  for  most 
of  the  questions,  and  the  most  perplexing 
ones,  which  gather  about  the  Instrument. 
This  proviso  concerns  not  only  the  ^are  giv- 
en to  Ruth,  but  also  that  given  to  George. 
It  provides  for  the  gift  over  of  the  whole 
residue  in  a  certain  event  which,  by  necessa- 
ry Implication,  carries  with  it  a  determina- 
tion of  the  estates  previously  given  to  both 
Ruth  and  her  uncle  George. 

[4]  As  far  as  the  direct  effect  of  the  provi- 
so upon  the  titles  by  which  the  residue  of 
Mrs.  Curtis'  estate  is  now  held  is  concerned, 
that  question,  which  under  other  conditions 
might  possess  large  Importance,  may  now  be 
dismissed.  Ruth  having  survived  her  tmcle 
and  be  having  died  leaving  issue,  the  condi- 
tions fixed  by  the  proviso  as  those  upon  the 
happening  of  which  there  should  be  a  defeat 
of  the  gifts  prior  made  has  become  impossible 
of  existence.  These  conditions  were:  (1) 
That  Ruth  should  die  without  leaving  sur- 
viving issue;  and  (2)  that  her  uncle  should  not 
then  be  living  and  should  have  died  leaving 


no  lawful  issue  or  descendants  thereot  The 
accepted  rule  of  construction  in  this  state  is 
that.  In  the  absence  of  express  directifm  or 
other  indication  of  testamentary  Intent  to 
the  contrary,  the  phrase  "dj^ng  without  Is- 
sue" or  its  equivalent  shall  be  taken  to  mean 
dying  without  issue  living  at  such  death. 
St  John  V.  Dann,  66  Conn.  401,  407,  34  AtL 
110;  Hudson  v.  Wadsworth,  8  Conn.  348,  360. 
That  the  testatrix's  language  Itself  fully  har- 
monizes with  that  construction  Is  apparent. 

It  results  from  these  considerations:  (1) 
That  nothing  of  right,  title,  or  Interest  in  the 
residue  of  Mrs.  Curtis'  estate  can  ever  pass 
to  the  donees  In  the  remainder  named  in  the 
second  provision,  or  to  any  one  of  them;  (2) 
that  the  title  by  which  George  held  his  half 
of  the  residue  became  absolute  and  Indefeasi- 
ble immediately  upon  his  death ;  and  (3)  that 
the  title  which  Ruth  has  to  the  property  in 
the  plaintUTs  hands,  representing  the  other 
half  of  the  residue,  Is  not  made  determinable 
by  the  direct  operation,  of  any  provision  of 
the  second  proviso. 

[S]  "This  latter  proviso,  however,  may  not 
be  dismissed  thus  summarily.  Although  the 
time  has  come  when  by  Its  direct  operation 
it  cannot,  by  possibility,  have  effect  upon 
the  titles  by  which,  pursuant  to  the  prior 
provisions  of  the  will,  the  residue  estate  Is 
owned  and  held,  its  contents  are  to  be  con- 
sidered In  connection  with  those  prior  provi- 
sions In  arriving  at  the  testatrix's  meanbig 
and  Intent  therein  In  so  far  as  It  may  be  Jiid- 
den  in  uncertain  or  ambiguous  language. 
We  have,  then,  to  revert  to  the  first  proviso 
and  to  extend  our  consideration  of  Its  uncer- 
tain language,  which  has  thus  far  ignored 
the  presence  of  the  second,  to  Include  such 
further  Indicalions  of  the  testatrix's  Intent  as 
the  latter  may  suggest. 

[8]  Counsel  for  the  defendant,  whose  Inter- 
ests are  opposed  to  those  of  Ruth,  exclusive 
of  those  named  In  the  second  proviso  as 
donees  In  remainder,  point  to  the  language  of 
the  second  proviso,  where  the  first  condition 
of  defeasance  Is  stated  to  be  the  decease  of 
Ruth  "without  lawful  issue  or  desoendants 
thereof  living  at  the  time  of  her  decease," 
and  argue  forcibly  that  here  Is  a  plain  indi- 
cation that  Mrs.  Curtis  was  looking  forward 
to  and  providing  for  a  determination  of  the 
titles  given  to  Ruth  and  George  at  some  time 
farther  removed  than  the  9  years  which 
would  bring  Ruth  to  her  majority.  This  pas- 
sage and  tne  Inferences  drawn  therefrom  are 
the  main  reliance  of  those  parties  whose 
counsel  press  It  upon  our  consideration  as 
affording  convincing  proof  that  the  testatrix 
in  both  her  provisos  was  provldlnjj  for  a 
determination  of  the  absolute  estate  once 
given  in  terms  to  Ruth  In  the  event  of  her 
death  without  Issue  whenever  it  should  oc- 
cur. There  can  be  no  doubt  that  the  lan- 
guage thus  relied  upon.  If  used  with  full  ai>- 
predatlon  of  its  natural  Import,  is  well  cal- 
culated to  convey  the  Idea  of  a  longer  out- 
look than  9  years,  but  the  deductions  sought 
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to  ba  drawn  Crom  tbat  fact,  as  applicable  to 
the  first  proviso,  require  the  satisfactory  es- 
tablishment of  two  propositions,  to  wit:  (1) 
That  the  testatrix  in  both  the  first  and  second 
provisos  had  reference  to  the  same  point  of 
time;  and  (2)  that  the  considerations  arising 
from  the  use  in  the  second  of  the  words  "or 
descendants  thereof"  are  sufficient  to  out- 
weigh those  to  the  contrary  otherwise  ap^ 
pearlng,  so  that,  all  things  taken  into  ac- 
count, It  is  clearly  apparent  that  the  testa- 
trix Intended  to  make  the  estate  once  given  to 
Bnth  in  absolute  terms  defeasible  in  the  event 
of  ber  death  at  any  time  without  leaving 
Issue. 

The  first  of  these  propositions  is  a  debat- 
able one,  to  say  the  least,  since  the  testatrix 
hag  described  the  two  contingencies  in  dlfter- 
ent  language.  In  the  first  proviso  It  Is  ex- 
pressed to  be  the  death  of  Ruth  without  law- 
ful Issue  then  living:  in  the  second,  as  the 
death  of  Ruth  without  lawful  Issue  or 
descendants  thereof  living  at  the  time.  In  so 
far  as  the  language  is  concerned  two  very 
different  contingencies  may  have  l)een  Intend- 
ed, to  wit.  In  the  one  case  the  failure  of  Im- 
mediate issue,  and  In  the  other  fallnre  of 
Issue  in  any  degree.  Hoadley  v.  Beardsley, 
89  Conn.  270.  277,  93  Atl.  5-35. 

If  it  be  assumed  that  such  was  not  the 
case,  and  that  both  provisions  are  referable 
to  the  same  point  of  time,  there  Is  yet  a  fail- 
ure to  maii.e  It  clear  that  that  time  was  one 
postponed  to  Ruth's  death  whenever  occur- 
ring. We  have  already  had  occasion  to  no- 
tice some  cogent  considerations  against  the 
intentional  suspension  of  the  vesting  of  an 
absolute  title  for  so  long  a  period  as  would 
be  quite  possible  under  such  a  constmctlon. 
The  second  proviso  furnishes  others.  It  will 
be  noticed  that  it  contains  no  cross-remainder 
in  favor  of  Ruth  should  her  uncle  die  before 
ber  and  without  Issue.  Nowhere  in  the  will 
is  to  be  found  such  provision  or  other  dis- 
position of  bis  share  In  such  event  Would 
his  heirs,  legatees,  or  devisees  and  their  suc- 
cessors in  title  take  subject  to  their  being  de- 
prived of  the  property  at  some  time  possibly 
many  years  In  the  future  when  Ruth  should 
die?  The  general  scheme  of  the  will  evidently 
looks  to  the  treatment  of  the  two  branches  of 
the  testatrix's  family,  each  represented  by 
one  person  with  substantial  equality.  The 
tender  years  of  one  was  a  fact  which  called 
for  recognition  and  appropriate  provision.  If 
the  contention  of  those  who  are  opposed  to 
Ruth's  claim  to  her  share  In  absolute  owner- 
ship be  acc^ted,  the  possibility  of  a  wide  dis- 
tinction Is.  created  t)etween  what  she  and  her 
uncle  received  and  a  distinction  which  as 
events  have  transpired  would  be  a  very  real 
one.  If  the  period  during  which  these  possl- 
bllitles  might  take  form  In  actualities  be  re- 
duced to  the  nine  years  of  Ruth's  minority, 
tbey  would  become  of  little  moment,  but  If  that 
period  be  stretched  out  to  cover  a  half  century 
or  more  they  would  assume  very  different  pro- 
portions and  Involve  many  perplexing  prob- 
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l«ns  liable  to  arise.  It  cannot  be  lightly  as- 
sumed tbat  the  testatrix  Intended  a  provision 
so  full  of  possibilities  of  Inequalities  with- 
out apparent  reason  and  of  legal  complica- 
tions and  perplexities  Innumerable.  White 
V.  White,  52  Conn.  618,  622.  We  are  con- 
vinced tbat  the  strong  preponderance  of  rea- 
sons Is  In  favor  of  the  construction  of  the 
first  proviso  which  limits  Its  operation  to  the 
period  of  Ruth's  minority.  Certainly  It  is 
at  least  far  from  clear  that  the  testatrix  in- 
tended thereby  to  further  cut  down  the  abso- 
lute estate  previously  £:lven  to  her  to  the 
extent  contended  for. 

The  superior  court  is  advised  to  render 
judgment  adjudging:  (1)  That  the  title  of 
George  M.  Curtis  to  the  one-half  of  the  resi- 
due of  the  testatrix's  estate  distributed  to 
him  became  absolute  and  Indefeasible  Imme- 
diately upon  his  decease,  and  thereupon  be- 
came vested  absolutely  and  unqualifiedly  In 
his  estate;  (2)  tbat  Ruth  Curtis  Squire  now 
has  the  absolute  title  to  the  remainder  of 
said  residue,  and  by  the  terms  of  the  will 
Is  entitled  to  receive  the  same  from  the 
plaintiff;  and  (3)  that  the  legatees  and  dev- 
isees In  remainder  named  In  the  second  pro- 
viso of  the  seventh  paragraph  of  the  will  have 
neither  right,  title,  nor  Interest  in  any  portion 
of  the  residue  of  the  testatrix's  estate,  and 
can  take  nothing  by  force  of  the  provisions 
of  said  seventh  paragraph.  No  costs  in  tbls 
court  will  be  taxed  in  favor  of  any  of  the  par- 
ties.   The  other  Judges  concurred. 


Appeal  of  MERIDEN  TRUST  &  SAFE  DE- 
POSIT CO. 

Appeal  of  SQUIRE. 

(Supreme  Court  of  Errors  of  Connecticut. 
March  12, 191&) 

Case  Reserved  from  Superior  Court,  New 
Haven  County;   James  H.  Webb,  Judge. 

Petition  by  the  Meriden  Trust  &  Safe  Deposit 
Company,  executor  of  the  will  of  Augusta  M. 
Curtis,  for  an  order  of  distribution.  From  an 
order  and  decree  of  the  court  of  probate,  the 
executor  and  Ruth  Curtis  Squire,  distributee, 
appealed  to  the  superior  court.  On  reservation 
for  the  advice  of  the  Supreme  Court  of  Errors. 
Superior  court  advised  to  modify  the  order  of 
the  court  of  probate  in  accordance  with  the  opin- 
ion. 

The  appeals  are  from  an  order  and  decree  of 
the  court  of  probate  for  the  district  of  Meriden, 
directing  the  executor  of  the  will  of  Augusta 
M.  Curtis  to  hand  over  personal  property 
amounting  to  $169,311,  comprising  the  undis- 
tributed portion  of  the  estate  in  its  hands  to 
Ruth  Squire  subject  to  the  provisions  of  her 
wiU. 

George  A.  Clark,  of  Meriden,  and  Harrison 
Hewitt,  of  New  Haven,  for  appellant  executor. 
Leonard  M.  Daggett,  J.  Dwight  Dana,  and  John 
W.  Bristol,  all  of  New  Haven,  lor  appellant 
Squire.  Arthur  L.  Sbipman,  of  Hartford,  for 
appellees. 

PRENTICE,  C.  J.  The  anestioaa  presented 
by  these  two  appeals,  argued  together  and  im- 
mediately foUowmg  the  argument  of  the  pre- 
ceding case,  are  largely  technical  in  their  char- 
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acter;  and,  in  view  of  the  judgment  to  be  ren- 
dered In  that  case  upon  our  advice,  their  an- 
swer has  become  of  no  possible  practical  im- 
portance. It  having  been  determined  that  Ruth 
Curtis  Squire  is,  by  force  of  her  grandmother's 
will,  entitled  to  have  the  property  in  the  hands 
of  the  executor  to  be  held  by  ner  in  absolute  and 
unqualified  ownership,  the  objections  made  by 
the  parties  appellant  to  the  order  of  the  court 
of  probate,  directing  the  executor  to  hand  over 
the  property  to  her,  and  any  incidental  ques- 
tions relating  to  details  and  procedure  which 
are  raised,  have  become  of  not  the  slightest  mo- 
ment. Consideration  of  them  may  therefore  be 
passed  over,  and  action  by  the  superior  court 
advised  which  shall,  in  the  simplest  and  most 
direct  way,  lead  to  the  result  which  has  already 
been  determined  upon  as  the  proper  one.  This 
will  be  accomplislied  by  a  modification  and 
amendment  of  the  order  appealed  from  in  such 
manner  that  it  shall  recite  fully  and  concisely 
the  facts  found  i)pon  which  it  is  based,  and  in 
conclusion  order  the  Meriden  Trust  &  Safe 
Deposit  Company,  to  pay.  nnd  deliver  over  to 
Ruth  Curtis  Squire  the  net  estate  held  by  it  in 
the  execution  of  the  provisions  of  Mrs.  Curtis' 
will,  taking  proper  receipts  therefor,  and  make 
returns  thereof  to  the  court  of  probate. 

The  superior  court  is  advised  to  modify  the 
order  of  the  court  of  probate  in  conformity  with 
the  suggestions  above  outlined.  No  costs  in 
this  court  will  be  taxed  in  favor  of  any  of  the 
parties    The  other  Judges  concurred. 


In  re  BARCLAY'S  ESTATE. 

Appeal  of  MORRISEY  et  aL 

(Supreme  Court  of  Pennsylvania.    Jan.  7, 1918.) 

1.  D0UIC11.E   ®=»8  —  Change  —  Presumption 

AND  BUBDEN  OF  PBOOF. 

A  domicile  once  acquired  is  presumed  to 
continue  until  it  is  shown  to  have  been  changed, 
and  where  a  change  of  domicile  ia  alleged,  the 
burden  of  proving  it  rests  upon  the  person  al- 
leging It. 

2.  Domicile  €=>4(1)— "Change  of  Domicile" 
-^Requisites. 

To  constitute  a  change  of  domicile  resi- 
dence in  the  new  locality  and  intention  to  re- 
main there  are  both  necessary,  aiid  mere  absence 
from  a  fixed  home,  however  long  continued,  can- 
not work  the  change. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Change.] 

3.  Domicux  «sb>8  —  Ohangx  —  Bubden  of 
Pboof. 

Where  a  married  woman's  domicile  was  in 
Allegheny  county  when  her  husband  died,  the 
party  alleging  that  her  domicile  had  been  chang- 
ed had  the  burden  of  proving  it 

4.  Domicile  ®=>10— Place— Evidence. 

On  an  appeal  from  the  probate  of  a  will  on 
the  ground  that  deceased  was  not  a  resident  of 
the  state  at  her  death,  evidence  held  to  sustain 
a  finding  that  deceased  waa  a  resident  of  Pitts- 
burgh at  the  time  of  her  death. 

Appeal  from  Orphans'  Court,  Allegheny 
County. 

T.  £1.  Morrisey  and  her  coheirs  at  law 
appeal  from  a  decree  dismissing  an  appeal 
from  a  decision  of  the  register  admitting  a 
will  to  probate  in  the  estate  of  Violet  Ir- 
win Barclay,  deceased,  and  affirming  the 
register's  decision.    Affirmed. 

The  facts  appear  from  the  following  opin- 
ion by  Over,  P.  J.,  in  the  orphans'  court: 


This  is  an  appeal  from  the  decision  of  the 
register  of  wills  of  this  county  admitting  to 
probate  on  December  13,  1915.  as  the  last  will 
of  Violet  Irwin  Barclay,  deceased,  a  testamen- 
tary paper  written  and  signed  by  her,  having 
this  addenda  also  in  her  handwriting:  "July 
1,  1915,  Pittsburgh,  Pa.,  1615  Buena  VisU  St, 
N.  S.,  Pittsburgh,  Pa."  She  died  at  Canton, 
Ohio,  on  the  18th  of  November,  1915.  The  ap- 
pellant alleys  that  Canton  was  her  domicile, 
that  the  register  of  wills  of  this  county  had  no 
jurisdiction  to  admit  the  will  to  probate,  and 
under  the  pleadings  this  question  of  fact  is  8ut>- 
mltted  to  this  court  for  adjudication. 

The  decedent  was  born  and  raised  near  Dal- 
ton,  Wayne  county,  Ohio,  married  Dr.  George 
Barclay,  a  dentist,  and  lived  with  him  at  Dalton 
for  some  years.  They  came  to  Pittsburgh  in 
1871,  where  they  kept  house,  and  the  doctor 
opened  offices  and  practiced  dentistry  until  his 
death  in  1878.  His  wUl  was  probated  and  his 
estate  administered  in  this  county.  Hrs.  Bar- 
clay went  to  Paris  about  1880,  and  lived  there 
until  1904,  when  she  went  to  New  York  City, 
and  lived  there  until  February,  1913.  She  thai 
furnished  two  rooms  in  a  house  owned  by  her 
in  Canton,  Ohio,  occupied  by  her  cousin,  (Jeorge 
B.  Scott,  and  boarded  with  him  until  her  death. 
Her  intention  when  she  purchased  this  house 
was  to  have  the  deed  made  to  her  cousin,  but 
boing  advised  by  her  counsel,  George  O.  Wilson, 
Esq.,  of  Pittsburgh,  to  take  the  title  in  her  own 
name,  and  that  she  could  give  the  property  to 
him  in  her  will,  she  waa  named  as  grantee  in 
the  deed.  In  her  will  she  made  the  following 
disposition  of  this  property:  "The  home  in  Can- 
ton, Ohio,  800  Fourteenth  St,  N.  W.,  I  leave 
to  my  cousin,  George  'B.  Scott,  and  his  wife, 
Martha  P.  Scott,  my  cousin.  I  wish  my  cousin, 
Mrs.  Lois  E.  Glover,  of  Akron,  to  go  there  at 
any  time  feeling  perfectly  at  home."  Her  name 
appears  in  the  directory  of  the  inhabitants  of 
Canton  for  the  years  1913,  1914,  and  1915  as 
residing  at  No.  800  Fourteenth  street  N.  W. 
She  was  a  member  of  a  church  in  Pittsburgh 
and  took  a  letter  to  Paris,  joined  a  church  there, 
also  in  New  York  City  and  Canton,  being  a 
meml>er  of  the  latter  church. when  she  died. 
Her  husband,  one  child,  and  herself  were  buried 
in  a  cemetery  at  Beaver,  Pa. 

There  can  be  no  question  that  when  I>r.  Bar^ 
clay  died  his  wife's  domicile  was  in  this  county, 
and  the  appellants  offered  no  evidence  as  to 
declarations  made  by  her  showing  an  intention 
to  change  this  domicile.  The  appellee,  however, 
showed  conclusively,  both  by  her  written  and 
oral  declarations,  that  she  did  not  intend  to 
change  it.  In  1908  when  she  resided  in  New 
York  City,  her  counsel,  Mr.  Wilson,  prepared  a 
will  for  her,  the  introductory  part  being  as  fol- 
lows: "I,  Violet  I.  Barclay,  of  Pittsburgh, 
Pennsylvania."  '  In  1909  he  prepared  another 
for  her  from  instructions  received  from  her  in 
New  York  City,  having  the  same  introductory 
clause,  which  he  sent  her.  In  1911  he  prepared 
another  for  her  in  New  York  City,  having  the 
same  introductory  clause,  she  wriUng  his  name 
in  it  as  executor.  When  living  in  New  York 
she  had  written  Mr.  Wilson  a  letter  in  which 
she  stated  she  wanted  him  to  act  as  her  ex- 
ecutor and  he  testified:  "I  had  a  talk  witli 
Mrs.  Barclay,  and  I  said  to  Mrs.  Barclay: 
'Mrs.  Barclay,  you  are  in  New  York  now.  1 
live  in  Pittsburgh,  Pa.  Of  course  I  can't  act 
as  your  executor  if  your  home  is  in  IS'ew  York.' 
And  she  said:  *0h,  my  home  is  in  Pittsburgh.' 
And  then  in  that  conversation  and  in  later  con- 
versations she  oftentimes  told  me  why  she  said 
her  home  was  in  Pittsburgh.  Among  the  rea- 
sons given  by  Mrs.  Barclay  were  these:  She 
said  to  me  on  many  occasions  that  they  lived 
here  in  Allegheny  county  and  kept  house  here 
in  Allegheny  county,  and  really  had  no  home 
after  they  left  Allegheny  county ;   that  her  hua- 
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band  wag  in  business  here;  that  their  bnrial  lot 
was  near  Pittebnrgh  in  Beaver.  She  told  me 
that  her  husband  was  buried  there,  and  tliat 
her  only  child  was  buried  there,  and  of  course 
she  would  be  buried  there.  She  said:  'All  the 
moneys  and  securities  that  I  have  are  in  Pitta- 
bnrgh;  moat  of  my  investments  are  local  to 
Pittsburgh.'  She  said:  'My  bank  account  or 
bank  accounts  [she  had  two  accounts],  my  bank 
accounts  are  in  Pittsburgh.'  And  she  said  to 
me  several  times  that  her  closest  friends  were 
in  Pittsburgh."  He  also  testified  that  she 
talked  with  nim  about  groing  to  Canton,  saying 
"she  would  go  out  and  try  it,  but  it  was  an 
experiment."  She  later  aaid  her  stay  there 
was  very  unsatisfactory.  A  number  of  other 
witnesses  also  testified  to  declarations  made  by 
her  whilst  living  in  New  York  City,  Paris, 
and  Canton  "that  Pittsburgh  was  her  home,'* 
and  that  her  living  in  Canton  was  an  expert- 
ment  and  temporary.  She  came  to  Pittsburgh 
frequently  whilst  living  in  New  York,  Paris, 
and  Canton,  and  usually  stopped  at  the  Y.  W. 
C.  A.  building. 

[1,2]  In  discussing  the  question  of  domicile 
in  Mitchell  v.  United  States,  21  Wall.  350,  22 
I*  Ed.  584,  It  was  said:  "A  domicile  once  ac- 
qnlred  is  presumed  to  continue  until  it  is  shown 
to  have  been  changed.  Where  a  change  of  domi- 
cile is  alleged  the  burden  of  proving  it  rests  up- 
on the  person  making  the  allegation.  To  con- 
stitute the  new  domicile  two  things  are  indis- 
pensable: First,  residence  in  the  new  locality; 
and,  second,  the  intention  to  remain  there.  The 
rtange  cannot  be  made  except  facto  et  animo. 
Both  are  alike  necessary.  Either  without  the 
other  is  insufficient.  Mere  absence  from  a  fixed 
iKHoe,  however  long  continued,  cannot  work 
the  change.  There  must  be  the  animus  to 
change  the  prior  domicile  for  another.  Until 
the  new  one  is  acquired,  the  old  one  remains." 
In  Price  ▼.  Price,  156  Pa.  617,  27  Atl.  291,  the 
decedent  was  a  native  of  West  Chester,  Chester 
county.  Pa.  It  was  conceded  that  he  acquired 
a  domicile  of  choice  in  Philadelphia,  and  later 
acquired  a  domicile  of  choice  in  New  York  City. 
It  was  alleged  that  he  abandoned  his  New 
York  domicile,  and  resumed  his  domicile  of 
origin.  It  appeared  that  he  actually  returned 
to  West  Chester,  and  resided  there  until  he 
died,  leaving  a  will  good  in  Pennsylvania,  and 
not  in  New  York,  ^e  jury  found  that  the  de- 
cedent did  not  abandon  his  New  York  domicile, 
and  did  not  come  to  West  Chester  with  thai  in- 
tention of  making  his  permanent  home  in  Penn- 
ijlvania,  and  Mr.  Chief  Justice  Sterrett,  in  af- 
firming the  lower  court,  said  that  the  prior  domi- 
cile must  be  presumed  to  continue  "until  anoth- 
er sole  domicile  has  been  acquired  by  actaal 
residence,  conpled  with  the  intention  of  aban- 
doning the  domicile  of  origin.    This  change  must 


be  animo  et  facto,  and  the  burden  of  proof  is 
on  the  party  who  asserts  the  change."  In 
Jacobs  on  the  Law  of  Domicile,  f  12S,  it  is 
said,  "All  jurists  agree  that  a  change  'of  domi- 
cile of  whatever  grade  is  a  question  of  act  or 
fact  and  intention  and  cannot  be  accomplished 
without  the  concurrence  of  both,"  and  (section 
122),  "A  change  of  domicile  la  always  presumed 
against" 

[31  Then,  as  here,  the  evidence  shows  conclu- 
sively that  Mrs.  Barday's  domicile  was  In  this 
county  when  her  husband  died.  Under  the  au- 
thority of  these  and  other  cases  it  seems  the 
burden  of  proof  is  on  the  appellant  to  show  that 
her  domicile  was  changed  to  Canton,  Ohio.    . 

[4]  The  only  facta  tending  to  show  such  a 
change  are  that  she  purdiased  a  house  in  Can- 
ton, Uved  there  as  a  boarder  in  rooms  furnished 
by  her  from  Febrnary,  1913,  until  her  death, 
had  her  household  effects  there,  was  registered 
on  several  occasions  at  the  Y.  W.  C.  A.  building 
as  residing  in  Canton,  and  her  name  appears 
ir.  the  Canton  directory  as  a  resident.  Any  in- 
ference as  to  an  Intention  to  change  her  domi- 
cile by  the  purchase  of  the  bouse  is  rebutted 
by  the  testimony  showing  she  did  not  buy  it  as 
a  home  for  herself,  but  for  her  relatives.  The 
other  facts  only  show  her  residence  in  Canton 
and  are  immaterial,  as  it  appears  from  the  evi- 
dence adduced  by  the  appellees  that  she  never 
had  any  intention  to  change  her  Pittsburgh 
domicile. 

The  trial  judge  finds  as  a  fact  that  Mrs.  Bar- 
day's  domicile  when  she  died  was  in  the  city 
of  Pittsburgh,  Allegheny  county,  Pa.,  and  the 
appeal  is  therefore  dismissed  at  the  costs  of 
appellant,  and  the  decision  of  the  register  of 
wills  affirmed. 

The  lower  court  dismissed  the  appeal  from 
the  decision  of  the  register.  T.  E.  Morrisey 
and  her  coheirs  at  law  appealed. 

Argued  before  MESTREZAT,  POTTESt, 
STEWART,  MOSCHZISKER,  and  WALL- 
ING, JJ. 

J.  A.  Wakefield  and  J.  F.  McNaul,  both 
of  Pittsburgh,  for  appellants.  M.  W.  Ache- 
son,  Jr.,  and  Wilson  &  E}vans,  all  of  Pitts- 
burgh, for  appellees. 

PER  CURIAM.  The  decree  of  the  or- 
phans' court  Is  affirmed  on  the  opinion  of 
the  learned  judge  filed  January  12,  1917,  dis- 
missing the  appeal  from  the  decision  of  the 
register  of  wills  admitting  to  probate  the 
last  will  and  testament  of  the  testatrix. 
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ROYEB  T.  PENNSYLVANIA  R.  CO. 
(Supreme  Court  of  Pennsylvania.    Jan.  7,  1918.) 

1.  COUHEBOE    4s»8(6)— FiBEMAN    ENGAGED    IS 

Iniebstate  CoitMEBCE  —  Wbat  Law  Uov- 

EBNB— FeIXOW-SEBVANT   Rut/E. 

When  a  locomotive  fireman,  employed  on 
an  engine  engaged  in  drawing  a  train  in  inter- 
state commerce,  is  injured,  the  federal  law 
governs,  and  the  fellow-servant  rule  is  not  ap- 
plicable. 

2.  Mabteb  and  Sebvant"  €=9276(2) — ^Fbdebal 
Emplotebs'  Liability  Act— Nkquqbncb— 
Evidence. 

In  an  action  by  a  locomotiTe  fireman  to 
recover  for  injury  to  his  bearing,  caused  by  the 
blowing  a  whistle  of  another  locomotive  within 
10  feet  from  him,  evidence  held  not  to  warrant 
a  finding  that  defendant  or  its  servants  had 
reason  to  anticipate  that  the  blowing  of  the 
wiiistle  was  likely  to  injure  plaintiff. 

3.  Evidence  €=>14  —  Judiciai,  Notice  —  Ef- 
fect or  Blowing  Whistie. 

The  effect  upon  the  ears  of  a  person  stand- 
ing on  an  engine  tender  of  the  blowing  of  a  lo- 
comotive whistle  within  10  feet  of  him  is  hard- 
ly a  matter  of  common  knowledge,  and  must  be 
shown  by  proof. 

4.  Appeal  and  Ebbob  €=9l056(l)— Habuless 
Ebbob)— Exclusion  op  Evidence. 

In  an  action  by  a  locomotive  fireman  to  re- 
cover for  injury  to  bis  hearing  from  the  blow- 
ing of  another  locomotive's  whistle  within  10 
feet  of  bim,  the  exclusion  of  his  offer  to  show 
that  it  was  customary  to  give  warning  to  persons 
working  within  10  or  15  feet  of  the  whistle  of 
an  engine  standing  in  the  yard  before  the  whis- 
tle was  blown,  and  that  it  was  the  general 
custom  of  those  in  charge  of  the  engine  to  look 
about  for  persons  near  the  engine  whistle,  and  to 
warn  them  that  it  was  about  to  be  blown,  was 
reversible  error. 

6.  Appeal  and  Ebbob  «=»882(11)— Right  to 
Allege  Ebbob— Exclusion  of  Evidence. 

Counsel  for  defendant  were  in  no  position 
to, press  an  advantage  arising  out  of  a  lack  of 
evidence  on  the  part  of  plaintiff,  when  such 
evidence  was  improperly  excluded  upon  their 
own  objection. 

Appeal  from  Court  ot  Gommon  Pleas, 
Allegtaeny  County. 

Trespass  for  personal  Injury  by  Jobn 
M.  Royer  against  the  Pennsylvania  Rail- 
road Company.  From  a  judgment  upon  a 
verdict  for  plaintiff,  defendant  appeals.  Re- 
versed, with  a  venire  facias  de  novo. 

Argued  before  MESTREZAT,  POTTEJR, 
STEWART,  MOSCHZISKER,  and  WAL- 
LING, JJ. 

J.  R.  Miller  and  Thomas  Patterson,  both 
of  Pittsburgh,  for  appellant  T.  M.  Gealey 
and  A.  J.  Eckles,  both  of  Pittsburgh,  for 
appellee. 

POTTER,  J.  [1]  The  plaintiff  brought  this 
action  of  trespass  to  recover  damages  for  in- 
juries resulting,  as  he  claimed,  from  the  neg- 
ligence of  an  employ^  of  defendant  company. 
He  was  employed  as  a  locomotive  fireman, 
upon  an  engine  drawing  a  train  engaged  in 
interstate  commerce,  so  that  the  case  is 
governed  by  federal  law,  and  the  fellow-serv- 
ant rule  does  not  apply. 

[2]  The  contention  of  the  plaintiff  is-  that, 
on  April  24,  1914,  his  engine  had  stopped  at 


a  yard,  en  route,  and  was  being  supplied  with 
water.  He  was  at  the  time  standing  upon 
the  tender,  holding  the  arm  of  a  water  spout 
Another  locomotive  stood  upon  the  adjoin- 
ing track,  the  whistle  being  some  10  feet  from 
him.  Suddenly  and  without  warning  be  says 
there  was  emitted  from  the  whistle  of  the 
adjacent  locomotive  two  loud,  shrill  blasts. 
He  says  he  was  shocked  and  startled,  and 
immediately  felt  a  pain  in  his  ear,  and  that 
after  finishing  the  run  for  the  day  be  did 
not  again  return  to  the  service  of  defendant, 
owing  to  the  condition  of  his  ear  and  the  ne- 
cessity for  medical  treatment  He  claims 
that  his  injury  was  due  to  the  loud  blasts  of 
the  whistle  emitted  dose  to  his  ear,  without 
previous  warning,  and  that  the  injury  has 
resulted  In  complete  loss  of  hearing  In  one 
ear. 

The  trial  Judge  left  to  the  determination  of 
the  Jury  the  question  whether,  when  the  en- 
gineer blew  the  whistle,  he  should,  as  a  man 
of  reasonable  prudence,  have  anticipated  the 
danger  of  injury  to  the  plaintiff,  who  was 
in  rather  close  proximity  to  the  whistle,  and 
should  therefore  have  given  him  warning  be- 
fore it  was  blown.  The  verdict  of  the  Jury 
must  be  accepted  as  a  finding  that  under  the 
circumstances,  danger  of  injury  to  the  plain- 
tiff from  the  blowing  of  the  whistle  was 
reasonably  to  have  been  anticipated,  and 
that  the  engineer  was  guilty  of  negligence 
In  falling  to  warn  plaintiff  before  blowing 
the  whistle.  From  the  Judgment  entered  up- 
on the  verdict,  defendant  has  appealed,  and 
the  question  is  whether  the  verdict  was  Jus- 
tified by  the  evidence. 

[3]  Admittedly  the  question  whether  plain- 
tiff was'  injured  as  claimed  was  for  the  Jury ; 
but  counsel  for  appellant  urge  that  there  was 
no  evidence  which  Justified  a  finding  that  the 
experience  or  knowledge,  which  an  engineer 
might  be  expected  to  have,  should  have  warn- 
ed him  not  to  blow  his  wbistle  without  first 
giving  notice  to  the  plaintiff.  As  the  record 
stands,  we  think  this  point  is  well  taken. 
In  the  evidence  which  was  admitted  we  can 
find  nothing  from  which  the  Jury  were  war- 
ranted in  finding  that  defendant  or  its  ser\-- 
ants  had  reason  to  anticipate  that  blowing 
the  whistle  as  alleged  by  plaintiff,  at  a  distance 
of  10  feet  from  where  he  was  standing,  was 
likely  to  affect  him  injuriously.  The  effect 
upon  bystanders'  of  the  blowing  of  a  locomo- 
tive whisde,  under  such  circumstances,  is 
hardly  a  matter  of  common  knowledge,  and 
it  should  therefore  have  been  shown  by  evi- 
dence. 

[4]  The  record  shows,  however,  that  there 
was  an  otter  of  evidence,  upon  the  part  of 
plaintiff,  to  prove  that  it  is  customary  to 
give  warning  to  persons  working  within  a 
distance  of  10  or  15  feet  of  the  whistle  of 
an  engine  standing  in  a  yard,  as  was  this 
one,  before  the  whistle  is  blown,  and  that  it 


£=3For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Dlsesta  and  Indax* 


Digitized  by 


Google 


Pa.) 


m  KB  KDMUNDSOK'S  ESTATE 


277 


Is  the  general  custom  for  those  In  charge  of 
sach  an  engine  to  look  out  for  persons  In 
close  proximity  to  engine  whistles,  and  warn 
them  that  the  whistle  is  about  to  be  blown. 
This  offer,  of  evidence  was  excluded,  upon 
the  objection  of  counsel  for  defendant.  If 
such  a  custom  exists,  it  may  fairly  be  in- 
ferred that  it  is  based  upon  exi)erience, 
which  has  shown  the  danger  of  injury  to 
bystanders  from  the  blast  of  a  whistle.  Had 
(he  offer  been  admitted,  and  had  the  testi- 
mony come  up  to  the  terms  of  the  offer,  it 
might  well  have  Justified  the  Jury  in  infer- 
ring that  the  engineer  should  have  anticlpat- 
ed  danger  to  plaintiff  fron»  blowing  the  whit- 
tle without  warning,  when  plaintiff  was  in 
snch  close  proximity  to  It,  and  that  it  was 
unusual  for  a  locomotive  whistle  to  be  blown 
under  such  circnmstances  without  warning. 

[(]  Counsel  for  defendant  are  not  In  a  po- 
sition to  press  an  advantage  arising  out  of 
a  lack  of  evidence  upon  the  part  of  plaintiff, 
when  such  evidence  was  Improperly  exclud- 
ed upon  their  own  objection.  If  the  plaintiff 
were  here  upon  appeal,  alleging  error  in  the 
exclusion  of  the  testimony  offered  In  this 
respect  in  his  behalf,  it  would  be  necessary 
to  sustain  his  appeal. 

Upon  the  record  as  It  stands,  the  Judgment 
is  reversed,  with  a  venire  facias  de  novo. 


In  re  EDMUNDSON'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.     Jan.  7, 
1918.) 

1.  CONTBACTB    «S>187(3)  —  CONTBAC!T  TO    PAT 

Debt  or  Third  Pbbson— Rioht  ok  Action. 
The  common-law  rule  that  no  one  could 
maintain  an  action  upon  a  contract  to  which 
be  was  not  a  party  is  subject  to  exception,  where 
the  promise  to  pay  the  debt  of  a  third  person 
rats  upon  the  fact  that  money  or  property  is 
placed  in  the  hands  of  the  promisor  for  that 
particalar  purpose,  etc. 

2.  CoiiTBACTs  «=s>187(4)— Contract  fob  Bbn- 
BTT  of  Third  Party— Recovery. 

Claimant,  showing  a .  conveyance  of  an  in- 
terest in  certain  realty  mode  by  her  mother  to 
decedent  on  decedent's  oral  promise  that  if  she 

I  nld  it  during  her  lifetime,  she  would  pay  claim- 
ant the  full  amount  invested  therein  by  claim- 
ant's father,  and  that  if  she  did  not  sell  it, 
ibe  would  bequeath  such  amount  to  claimant, 

j  the  deed  reciting  a  valuable  consideration, 
though  there  was  no  proof  of  any  actual  con- 
tideration,  was  entitled  to  recover  on  the  con- 
tract as  being  the  only  person  beneficially  inter- 
ested in  the  payment  of  the  money,  and  to  a 
jodgment  against  the  decedent's  estate  for  such 
amoont  less  the  amount  of  a  legacy. 

3.  Etidenge  *=>419(2)— PaboIt-Cosmdeba- 
noH  FOB  Conveyance. 

I  Parol  evidence  is  competent  to  show  that 

I       the  consideration   for   the   conveyance  of  real 
i       estate  is  other  than  that  expressed  in  the  dred. 

4.  WrrwESBES  «=s>144(3)  —  Competencv  — 
Tbansactions  with  Decedent  —  Advebse 
Interest. 

To  disqualify  a  surviving  party  to  a  con- 
I       tract  from  testi^ng,  he  must  also  have  an  in- 
terest adverse  to  the  right  of  the  deceased  par- 
tj;   it  bein^  the  adverse  interest  and  not  the 
adverse  testimony  that  disqualifies  a  witness. 


5.  Witnesses    «s»144(6)  —  Cohfbiehot  — 
Grantor  and  Grantee. 
Where  a  mother  conveys  real  estate  on  the 
grantee's  express  oral  promise  to  pay  the  gran- 
tor's daughter  the   amount  received   from   the 
subsequent  sale  of  the  property,  and  the  pantee 
dies  without  having  performed  the  promise,  the 
grantor  may  testify  in  behalf  of  the  beneficiary's 
claim  against  the  grantee's  estate. 
8.  Contracts  «=93S0(1)— Oontbact  fob  Ben- 
efit OF  Third  Pabty— Evidence. 
Evidence  held  to  establish  an  oral  promise 
by  the  grantee  of  realty  to  pay  or  bequeath  to 
a  third  party  the  full  amount  invested  therein 
by  such  party's  father. 

7.  Appeal  and  Ebbob  «=3>1011(1)— Question 
OF  Fact  — Finding  of  Auditing  Judge  — 
Review. 
Without   a  clear  and   manifest  error,   the 
findings  of  fact  of  an  auditing  judge  on  con- 
flicting evidence  will  be  sustained. 

Appeal  from  Orphans'  Court,  Allegheny 
County. 

E.  R.  Edmundson  and  Ira  H.  EMmundson 
appeal  from  a  decree  dLsmisslng  exceptions 
to  adjudication  In  the  estate  of  Pliebe  Ed- 
mundson, deceased,  and  sustaining  the  find- 
ings of  the  auditing  Judge.     Atflrmed. 

Argued  before  MESTREZAT,  P0TTB5R, 
STEWART,  MOSCHZISKER,  and  WAL- 
LING, JJ. 

B.  R.  Edmundson  and  Owen  S.  Cecil,  both 
of  Pittsburgh,  for  appellant.  John  E.  Win- 
ner and  John  D.  Brown,  both  of  Pittsburgh, 
for  appellee. 

MESTREZAT,  J.  This  Js  an  appeal  from 
the  decree  of  distribution  made  by  the  or- 
phans' court  of  Allegheny  county,  allowing 
a  claim  against  the  estate  of  Mrs.  Phebe  Ed- 
mundson, deceased.  In  1892  J.  A.  Herron 
purchased  a  house  and  lot  in  the  city  of  Pitts- 
burgh for  the  consideration  of  $5,500,  and, 
at  his  suggestion,  the  title  to  the  property 
was  taken  Ux  the  name  of  his  wife,  Carrie  E. 
Herron,  who  was  a  daughter  of  Mrs.  Ed- 
mnndson,  the  decedent  Three  thousand  six 
hundred  dollars  of  the  purchase  money  was 
borrowed  on  a  building  and  loan  association 
mortgage  for  that  amount  on  which  pay- 
ments of  principal  and  interest  were  made 
at  various  times  by  Mr.  Herron  until  July, 
1894.  In  that  year  Mr.  and  Mrs.  Herron 
were  divorced,  and  in  the  autumn  of  1895 
Mrs.  Herron  was  married  to  Joseph  Stadt- 
feld.  By  a  deed,  dated  November  16,  1895, 
Mr.  and  Mrs.  Stadtfeld  conveyed  the  house 
and  lot  In  question  to  Mrs.  Edmundson,  the 
consideration  stated  being  ?5,500,  subject  to 
liens  and  Incumbrances. 

At  the  audit  of  the  account  filed  by  the  ex- 
ecutor of  Mrs.  Ekimundson,  Carrie  Herron, 
now  Mrs.  Carrie  Cotton,  daughter  of  Mrs. 
Carrie  B.  Herron,  presented  for  allowance  a 
claim  for  $3,3.33.01,  aUeged  to  be  due  her  on 
an  oral  contract  made  by  the  decedent  In 
1895  with  Mrs.  Carrie  E.  Herron,  the  mother 
of  the  claimant.  It  is  alleged  that  In  the 
autumn  of  1895  Mrs.  Eidmundson  agreed  to 
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take  title  to  the  property  In  question  under 
an  express  agreement  made  with  Mrs.  Her- 
ron  that  Carrie  Herron,  then  her  Infant 
daughter,  shQuId  r^ceiye  all  that  the  latter's 
father,  3.  A.  Herron,  had  pat  into  the  prop- 
erty In  case  of  a  sale  by  Mrs.  Edmundson 
during  her  lifetime,  or  if  the  property  was 
not  sold  by  Mrs.  Edmundson  she  would  leave 
to  Carrie  Herron  the  full  amount  invested 
therein  by  Mr.  Herron  at  her  death.  With 
this  understanding  and  agreement,  it  Is 
claimed  that  Mrs.  Stadtfeld  and  her  husband 
executed  and  delivered  the  deed  for  the  prop- 
erty, subject  to  the  unpaid  balance  of  the 
mortgage,  to  Mrs.  Edmundson.  While  this 
deed  recites  a  consideration  of  $5,500,  it  is 
contended,  and  the  evidence  shows,  that  Mrs. 
Edmundson  paid  nothing  to  the  grantors  or 
to  Mr.  Herron  for  the  property.  Mrs.  Ed- 
mundson did  not  sell  the  real  estate,  and  at 
her  death  bequeathed  $1,000  to  Mrs.  Cotton. 

The  children  of  Mrs.  Edmundson  deny  that 
she  ever  entered  into  a  contract  to  pay  or 
give  Mrs.  Cotton  any  sum  whatever  during 
her  life  or  at  her  death,  or  that  she  ever 
made  any  arrangement  or  agreement  with 
the  Stadtfelds  as  to  the  disposition  of  the 
property  or  its  proceeds.  On  the  contrary, 
they  claim  that  at  tbe  time  of  the  execution 
and  delivery  of  the  deed  there  was  a  default 
in  payment  of  the  money  due  on  the  mort- 
gage, and  the  property  was  conveyed  to  Mrs. 
Edmundson  by  the  grantors  to  prevent  fore- 
closure proceedings. 

The  claim  was  allowed  by  the  auditing 
Judge,  less  the  amount  of  the  legacy  of 
$1,000  to  Mrs.  Cotton.  Exceptions  filed  by 
parties  Interested  under  Mrs.  Edmundson's 
will  were  dismissed,  and  exceptants  have 
appealed,  assigning  as  error  the  overruling 
of  the  exceptions,  the  decree  of  distribution 
and  the  allowance  of  the  claim,  and  the  ad- 
mission of  thB  testimony  of  Mrs.  Stadtfeld. 

The  questions  raised  by  the  assignments 
of  error  are:  (a)  The  right  of  the  claim- 
ant to  recover  on  the  contract,  she  not  be- 
ing a  party  thereto  or  to  the  consideration, 
and  Saving  no  beneficial  interest  in  the 
property  transferred;  (b)  the  competency 
of  the  mother  of  the  claimant  as  a  witness 
to  prove  the  oral  contract;  and  (c)  the  suf- 
ficiency of  the  evidence  to  sustain  the  claim. 

[1-81  We  think  Carrie  Herron,  now  Mrs. 
Cotton,  can  enforce,  by  an  action  or  pro- 
ceeding instituted  in  her  own  name,  the 
contract  made  by  her  mother  with  the  de- 
cedent for  the  benefit  of  the  claimant.  In 
Howes  V.  Scott,  224  Pa.  7,  10,  78  AtL  186, 
187,  it  is  said : 

"At  common  law  no  one  could  maintain  an 
action  npon  a  contract  to  which  he  was  not  a 
party.  This  rule  is  well  established  in  this 
country,  and  it  is  recognised  by  both  the  state 
and  federal  courts.  There  are,  however,  excep- 
tions to  the  rule  which,  in  this  state,  are  as 
well  settled  as  the  rule  itself.  For  nearly  three- 
quarters  of  a  century,  since  the  decision  in 
Blymire  v.  Boistle,  6  Watts,  182,  the  decisions 
of  this  court  have  uniformly   recognized   and 


enforced  the  exceptions  whenever  the  facts  of 
a  case  required  it." 

In  Adams  r.  Euebn,  119  Pa.  79,  85,  13 
AtL  184,  186,  Mr.  Justice  Williams,  deliv- 
ering the  opinion,  says: 

"Where  one  person  enters  into  a  contract 
with  another  to  pay  money  to  a  third,  or  to 
deliver  some  valnable  thing,  and  sach  third  par- 
ty is  the  only  party  interested  in  the  payment 
or  the  delivery,  he  can  release  the  promisor 
from  pwformance  or  compel  performance  by 
suit" 

He  th&a  notes  some  of  the  exceptions  to 
the  general  rule  at- common  law  that  a  per- 
son could  not  maintain  an  action  npon  a 
contract  to  whidv  he  was  not  a  party,  as 
follows : 

"Among  the  exceptions,  are  cases  where  the 
promise  to  pay  the  debt  of  a  third  person  rests 
upon  the  fact  that  money  or  property  is  placed 
in  the  hands  of  the  promisor  for  that  particular 
purpose.  Also  where  one  buys  oat  the  stock  of 
a  tradesman  and  undertakes  to  take  the  place, 
fill  the  contracts,  and  pay  the  debts  of  his  ven- 
dor. These  cases,  as  well  as  the  case  of  one 
who  receives  iponey  or  property  on  the  promise 
to  pay  or  deliver  to  a  third  person,  are  cases 
in  which  the  third  person,  although  not  a  party 
to  the  contract,  may  be  fairly  said  to  be  a  party 
to  the  consideration  on  which  it  rests.  In  good 
conscience  the  title  to  the  money  or  thing  which 
is.  the  consideration  of  the  promise  passes  to  the 
beneficiary,  and  the  promisor  is  turned  in  effect 
into  a  trustee.  But  when  the  promise  is  made 
to  and  in  relief  of  one  to  whom  the  promise  is 
made,  npon  a  consideration  moving  from  him, 
no  particular  fund  or  means  of  payment  beine 
placed  in  the  hands  of  the  promisor  out  of  which 
the  payment  is  to  t)e  made,  there  is  no  trust 
arising  in  the  promisor  and  no  title  passing  to 
the  third  person.  The  beneficiary  is  not  the 
original  creditor  who  is  a  stranger  to  the  con- 
tract and  the  consideration,  but  the  original 
debtor  who  is  a  party  to  both,  and  the  right  of 
action  is  in  him  alone." 

Mrs.  Edmundson  took  title  to  the  land, 
as' the  court  found,  under  an  oral  agreement 
to  give  Mrs.  Cotton,  the  claimant,  the 
amount  of  money  invested  In  the  land  by 
the .  claimant's  father  when  the  premises 
might  be  sold  or*  at  the  grantee's  death. 
The  premises  were  not  sold  by  the  grantee, 
nor  did  she  make  provision  by  her  will  for 
payment  of  this  claim.  It  is  clear,  there- 
fore, that  she  failed  to  comply  with  the  con- 
tract on  her  part.  The  claimant  was  not 
a  ijarty  to  the  contract,  and  had  no  bene- 
ficial interest  in  the  property  conveyed  by 
her  mother  to  the  decedent,  but  she  is  the 
only  party  beneficially  interested  in  enforc- 
ing the  claim  secured  by  it  Mrs.  Herron, 
the  grantor,  has  no  interest  in  the  claim. 
The  deed  is  absolute,  and  conveys  the  prop- 
erty to  the  decedent  without  any  conditions 
Imposed  for  the  payment  of  any  sum  what- 
ever to  her.  The  promise  contained  in  the 
agreement  was  not  in  considerati(xi  of  the 
payment  of  an  existing  indebtedness  due 
Mrs.  Herron,  the  promisee,  and  therefore 
could  not  be  released  or  oiforced  by  ber. 
This  proceeding  is  on  the  oral  contract  to 
compel  payment  to  the  party  beneficially 
interested  by  Its  terms,  and  not  to  enforce 
any   covenant  or   condition  in    the  deed  In 
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fkror  of  tbe  grantors  or.  promtsees  therein. 
Belog  the  only  person  benefldally  Interest- 
ed In  the  payment  Of  the  money  secured 
thereby,  tbe  claimant  can  release  the  prom- 
isor's estate  from  performance,  or  compel 
performance  of  the  terms  of  the  contract 
by  suit  While  the  deed  showed  the  pay- 
ment of  a  consideration  of  $5,500,  there 
was,  in  fact,  nothing  whatever  paid,  or 
agreed  to  be  i)aid,  by  the  decedent  to  the 
icrantors  for  the  transfer  of  the  property. 
This  was  shown  by  parol  evidence  which 
was  competent  for  the  purpose.  Sargeant 
y.  Nat  Life  Insurance  Co.  of  Vermont,  189 
Pa.  341,  348,  41  Aa  351.  We  think  the 
facts  of  this  case  bring  It  within  the  doc- 
trine of  our  decisions,  and  that  the  claim- 
ant can  recover  in  an  action  or  proceeding 
institated  by  her  against  the  estate  of  the 
decedent. 

In  HoflTa  ▼.  HofTa,  88  Pa.  Super.  Ct  356, 
the  learned  Superior  Oourt  applied  the  same 
doctrine,  and  held  that  the  person  beneficially 
hiterested  conld  maintain  an  action  on  the 
contract.  TSiere  one  brother  conveyed  a  farm 
to  another  for  the  consideration  of  $1  named 
in  the  deed,  and  the  grantee  agreed  to  pay  an- 
other brother  and  sister  |1,000  each.  The 
turn  was  in  fact  worth  $3,000.  It  was  held 
that  the  brother  and  sister  could  maintain  a 
(nit  against  the  grantee's  administrator  for 
the  money  which  the  grantee  had  promised  his 
brother  to  pay  them,  and  that  the  declara- 
tions of  the  grantee  were  admissible  in  evi- 
dence and  constituted  sufficient  proof  of  the 
contract  The  learned  counsel  for  the  appel- 
lants concede  that  the  present  case  seems  to 
be  on  all  form  with  the  HofTa  Case,  bat 
dalm  that  the  latter  case  is  distinguished  by 
the  fact  tl)at  the  deed  showed  a  nominal 
consideration.  Aa  already,  pointed  out  it 
was  shown,  and  In  fact  was  not  denied,  that 
while  a  substantial  consideration  was  nam- 
ed in  the  deed  conveying  the  property  to  the 
decedent  no  consideration  passed  'to  Mr. 
Herron  or  to  the  grantors  from  the  grantee: 

[4,  i]  The  claimant  called  as  witnesses,  in 
support  of  her  claim,  her  father,  J.  A.  Her- 
ron, her  mother,  and  her  mother's  second 
husband,  Mr.  Stadtfeld.  The  appellants  ob- 
jected to  the  competency  of  Mr.  and  Mrs. 
Stadtfeld,  but  error  is  assigned  only  to  the 
admission  of  the  testimony  of  Mrs.  Stadtfeld. 
They  contend  that  the  witness  was  Incom- 
petent on  tbe  ground  that  she  is  the  surviv- 
ing and  remaining  party  to  the  contract,  and 
therefore  directly  within  the  words  of  clause 
"e,"  section  5  of  the  Act  of  May  23,  1887  (P. 
Ia.  158).  This  fact  in  itself  is  not  sufficient  to 
disqualify  a  witness.  He  must  be  not  only  a 
"remaining  party"  to  the  contract  but  must 
also  have  an  interest  adverse  to  the  party 
against  whom  he  is  called  to  testify.  This 
clause  provides  that  where  any  party  to  a 
thing  or  contract  in  action  is  dead  and  his 
ri^t  thereto  or  therein  has  passed,  either 
by  his  own  act  or  by  the  act  of  the  law,  to  a 


party  on  the  record  who  represents  bis  in- 
terest in  the  subject  in  controversy,  no  sur- 
viving or  remaining  party  to  such  thing  or 
contract  or  any  other  person  whose  interest 
shall  be  adverse  to  the  said  right  of  such 
deceased,  shall  be  a  competent  witness  to  any- 
thing occurring  before  the  death  of  said  par- 
ty. It  will  be  observed  that  to  disqualify  a 
witness  under  this  clause  he  must  not  only 
be  a  surviving  and  remaining  party  to  the 
thing  or  contract  in  action,  but  he  must  have 
an  Interest  adverse  to  the  right  of  the  deceas- 
ed party.  This  is  clearly  the  correct  interpre- 
tation of  the  clause  and  we  have  so  held. 
Dickson  V.  McGraw  Bros.,  151  Pa.  08,  24  AtL 
1043 ;  First  National  Bank  of  Bloomaburg  r. 
GerU,  225  Pa.  256,  74  AtL  52. ,  The  disqualifi- 
cation is  made  to  depend,  not  only  on  the  fact 
of  being  a  remaining  party,  but  also  of  having 
an  adverse  interest  (Dickson  v.  McGraw,  su- 
pra), and  it  is  the  adverse  interest  and  not 
the  adverse  testimony  that  disqualifies  a  wit- 
ness (Home  &  Co.  V.  Petty,  192  Pa.  32,  43  AtL 
404).  This  claim  is  based  on  the  parol  con- 
tract, and  is  made  by  Mrs.  Cotton  against  the 
decedent's  estate,  and  Mrs.  Stadtfeld  can 
have  no  interest  in  having  it  sustained. 
She  is  not  a  party  to  the  litigation,  nor  in- 
terested in  sustaining  the  claim.  Her  inter- 
est is  therefore  not  adverse  to  the  estate.  On 
the  contrary,  however,  her  interest  is  ad- 
verse to  the  claim  If  she  be  a  residuary  leg- 
atee, and  if  it  be  allowed  and  paid,  It  can- 
not increase,  but  will  reduce,  her  share  in 
her  mother's  estate.  It  being  apparent,  there- 
fore, that  Mrs.  Stadtfeld  had  no  interest  in 
the  dalm,  andhoice  no  Interest  adverse  to 
the  estate  of  the  decedent,  we  think  she  was 
a  competent  witness  for  the  daimant 

[6]  The  evidence  is  amply  snffldent,  if  be- 
lieved, to  establish  the  oral  contract  and  sus- 
tain the  claim.  Mrs.  Stadtf eld's  testimony  is 
clear  and  explicit  as  to  the  terms  of  the 
agreement  by  which  the  decedent  agreed  to 
give  Mrs.  Cotton  the  sum  paid  by  Mr.  Her- 
ron on  the  purchase  price  of  the  property. 
She  says  that  the  conveyance  was  made  with- 
out any  consideration  passing  to  the  gran- 
tors, and  because  Mr.  Stadtfeld  objected  to 
her  retaining  any  property  acquired  from 
her  former  husband.  The  purpose,  there- 
fore, of  divesting  herself  of  the  title  to  the 
premises  was  to  secure  to  her  daughter  the 
amount  of  money  which  Mr.  Herron  paid  on 
the  purdiase  price.  She  further  testified 
that  her  mother  had  frequently  assured  her 
that  she  would  stand  by  the  promise  she 
made  when  the  property  was  conveyed  to 
her.  Mr.  Stadtfeld  corroborated  his  wife's 
testimony  as  to  the  purpose  of  disposing  of 
the  property  and  as  to  the  repeated  assuranoe 
of  the  decedent  to  abide  by  het  promise.  Mr. 
Herron  testifies  that  in  the  summer  or  fall 
of  1895  the  decedent  discussed  with  him  the 
taking  over  of  this  property  by  her,  and  she 
repeatedly  assured  him  that  if  she  did  take 
it   over    her   granddaughter,    Mrs.    Cotton, 
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should  bave  everything  that  Mr.  Herron  put 
into  it,  and  that  In  case  of  her  death  she 
would  leave  the  house  to  the  child  or  leave 
her  the  equivalent  of  the  amount  he  had  put 
Into  It. 

Three  sons  and  a  daughter  of  the  decedent 
were  called  to  testify  against  the  claim,  but 
their  testimony  is  simply  to  the  effect  that 
they  did  not  hear  their  mother  make  the 
promise  or  reaffirm  it,  and  did  not  hear  of  the 
claim  until  shortly  before  their  mother's 
death.  There  was  no  substantial  contradic- 
tion of  the  testimony  introduced  by  the  claim- 
ant, and  hence  the  learned  auditing  judge 
very  properly  found  that  "the  evidence  by 
which  the  claim  is  established  Is  uncontra- 
dicted." 

[7]  It  is  claimed  by  the  appellant  that  the 
decree  is  excessive  in  amount.  The  auditing 
Judge,  however,  found  that  the  amount  in- 
vested in  the  property  in  cash  by  the  claim- 
ant's father  was  $3,333.01,  and  on  an  excep- 
tion filed,  this  finding  was  sustained  by  the 
court  in  banc.  Such  clear  and  manifest  error 
in  the  court's  conclusion  has  not  been  pointed 
out  as  would  Justify  us  in  reversing  the  de- 
cree on  this  ground. 

The  other  questions  argued  by  the  appel- 
lant are  not  in  the  case,  and  do  not  require 
consideration. 

The  decree  is  affirmed. 


liAFFERTY  v.  SUPREME  COUNCIL  CATH- 
OLIC MUT.  BEN.  ASS'N. 

(Supreme  Court  of  Peonsylvania.     Jan.  7, 
1918.) 

1.  iNStVBARCE    fl=»818(l)— MUTDAI.    BENBrTT— 

Constitution  and  Bt-Laws— Evidenok. 
Act  May  11,  1881  (P.  L.  20),  providing  that, 
where  an  insurance  policy  refers  to  the  consti- 
tution and  by-laws  of  the  insurer  as  forming 
part  of  the  insurance  contract,  such  constitution 
and  by-lawa  shall  not  be  admissible  in  evidence, 
unless  a  copy  thereof  be  attached  to  the  policy, 
applies  to  insurance  companies,  and  not  to  ben- 
eficial associations. 

2.  iNSTJKANCE  ®=»687— "BENEFICIAL  ASSOCI- 
ATION"—NaTUBE  AND  OUABACTEB  OF  SOCI- 
ETY. 

The  Supreme  Council  Catholic  Mutual  Ben- 
efit Association,  organized  as  a  social  institu- 
tion, with  a  provision  for  insurance  in  the  ex- 
ercise of  a  benevolent  and  fraternal  purpose, 
admitting  an  applicant  to  membership  only 
after  investigation  and  report  to  the  board  of 
trustees  of  the  branch  and  a  favorable  ballot 
of  the  members  present  at  a  regular  meeting, 
and  limiting  the  designation  of  beneficiaries  to 
relatives  or  dependents,  or  to  charitable  insti- 
tution of  which  insured  is  an  inmate,  and  stip- 
ulating that  no  member  may  belong  to  two 
branches  at  the  same  time,  is  a  "beneficial  as- 
sociation," and  not  an  insurance  company. 

[EM.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Benefi- 
cial Association.] 

3.  Insdbance  €=»e87— "Fbaternai,  Benefi- 
cial Association"— Chabacteb  of  Inbubeb 
—Statute. 

'The  controlling  test  as  to  whether  an  or- 
ganization is  a  beneficial  association  or  an  in- 


surance company  is  whether  It  comes  within 
Act  April  6,  1893  (P.  L  7),  definmg  a  "frater- 
nal beneficial  association"  as  a  corporation,  so- 
ciety, or  voluntary  association,  organized  and 
carried  on  for  the  sole  benefit  of  its  members, 
and  tb^ir  beneficiaries,  and  not  for  profit,  and 
in  which  the  payment  of  death  benefits  shall 
be  for  families,  heirs,  blood  relatives,  affianced 
husband  or  wife,  or  dependents. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Frater- 
nal Beneficial  Association.] 

4.  Insubanck  <s=>818(1)— Fbatkbhai,  Benefi- 
cial Association — ^Action  on  Csbtificats 
— Evidence. 
In  an  action  upon  a  death  benefit  certificate, 
a  circular  letter,  issued  without  authority  by 
the  association's  grand  secretary,   may   be  adh- 
miasible  as  tending  to  modify  or  contradict  the 
secretary's  testimony,  but  not  admissible  as  af- 
fecting the  character  of  the  association. 

Appeal  from  Court  of  Commoa  p:eas,  Al- 
legheny County. 

Assumpsit  on  a  death  benefit  certificate 
by  Katherine  LafCerty  against  the  Supreme 
Council  Catholic  Mutual  Benefit  Associa- 
tion. From  a  directed  verdict  for  plaintiff 
for  $2,340,  and  Judgment  thereon,  defend- 
ant appeals.  Judgment  reversed,  with  a 
venire  facias  de  novo. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, MOSCHZISKER,  FRAZER,  and  WAL- 
LING, JJ. 

A.  v.  D.  Watterson,  of  Pittsburgh,  for  ap- 
pellant. George  X.  Meyer,  of  Pittsburgh, 
for  appellee. 

POTTER,  J.  In  this  action  of  assumpsit 
Katherine  Lafferty  sought  to  recover  from 
the  Supreme  Council  Catholic  Mutual  Bene- 
fit Association  ^tbe  sum  of  $2,000,  with  in- 
terest, being  the  amount  of  a  certificate 
issued  January  6,  1896,  to  John  JI.  Lafferty, 
and  payable  upon  his  death  to  his  wife,  the 
plaintiff.  In  her  statement  of  claim  she 
averred  that  LiafCerty  letf,  hia  home  in  tlie 
city  of  Pittsburgh  mi  February  15,  1907, 
and  has  not  been  seen  or  heard  of  since, 
though  extensive  search  and  diligent  in- 
quiry has  been  made  for  him,  and  therefore 
the  presumption  of  his  death  arose  on  Feb- 
ruary 15,  1914,  at  which  time  he  was  a 
member  in  good  standing  of  the  association. 

Defendant  admitted  that,  on  February 
15,  1914,  Lafferty  was  in  good  standing,  as 
a  member  of  the  association,  but  averred 
that  he  was  subsequently  suspended  from 
membership,  anij  later  expelled,  in  accord- 
ance with  certain  provisions  of  the  consti- 
tution and  by-laws  of  the  association.  It 
further  averred  that  proof  of  the  actual 
death  of  Lafferty  had  never  been  filed  with 
the  .association,  and  that  the  certificate  In 
question  had  been  issued  in  express  terms 
subject  to  the  laws,  rules  and  regulations  of 
the  association,  which  contained,  inter  alia, 
a  provision  as  follows: 

"No  time  of  absence  or  disappearance  of  a 
member,  without  proof  of  actual  death,  shall 
entitle  his  beneficiary,  family  or  next  of  kin. 


£=>For  oUicr  eases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  IndezM 
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to  receive  any  part  or  portion  of  said  fund,  ex- 
cept that  when  a  member  baa  disappeared,  'and 
has  not  been  heard  from  for  20  years,  and  when, 
if  living,  it  appears  from  our  records  that  he 
would  be  70  years  of  age,"  certain  payments  are 
to  be  made  on  specified  conditions. 

On  the  trial  defendant's  counsel  offered 
In  evidence  Lafferty's  application  ft»r  mem- 
bership, the  medical  certificate,  and  the 
constitution  and  by-laws  of  the  aaaociation. 
Objection  was  made  to  the  offer,  on  the 
ground  that  these  papers  were  not  printed 
in  or  attached  to  the  certificate,  and  that, 
therefore,  under  the  act  of  May  11,  1881  (P. 
L.  20),  they  formed  no  part  of  the  contract 
and  were  not  'admissible  in  erldence.  The 
objection  was  sustained,  the  trial  ludge 
holding  that  the  defendant  association  was 
a  life  Insurance  company,  and  was  not  a 
beneficial  association,  and  that  its  contract 
with  Lafferty  Was  a  policy  of  life  insurance, 
and  was  subject  to  the  provisions  of  the  act 
of  1881.  He  refused  a  point  submitted  on 
behalf  of  defendant  requesting  binding  In- 
structions In  Its  favor,  and  directed  a  ver- 
dict for  plaintiff  for  the  amount  of  her 
daim,  with  interest,  amounting  to  $2,34Q, 
wblcb  was  duly  rendered,  and  from  the 
judgment  entered  thereon  defendant  has  ap- 
pealed. 

[1,2]  The  first  assignment  of  error  rais- 
es the  Important  question  In  this  case,  as  it 
complains  of  the  action  of  the  trial  judge 
In  excluding  the  application  and  the  consti- 
tution on  the  ground  that  defendant  is  sub- 
stantially an  Insurance  company,  and  not 
a  beneficial  association.  The  act  of  1881 
applies  only  to  Insurance  policies,  and  does 
not  affect  certificates  of  membership  in  ben- 
eficial associations.  Two  of  our  late  eases, 
in  which  the  line  of  distinction  lias  been 
drawn,  are  Ogle  v.  Barron,  247  Pa.  19,  02 
Atl.  1071,  and  Marcos  v.  Heralds  of  Liberty, 
241  Pa.  429,  88  AU.  678.  In  the  former  tase 
tbe  Royal  Arcanum  was  held  to  be  doing 
business  as  a  beneficial  association  and  not 
•IS  an  Insurance  company,  and  In  the  latter 
case  it  was  held  that  the  Heralds  of  Liber- 
ty, while  issuing  a  certificate  purporting  to 
be  that  of  a  beneficial  association,  actually 
carried  on  an  Insurance  business,  and  that 
its  contracts  were  subject  to  the  act  of 
1881.  In  giving  the  reasons  for  holding  that 
tbe  Royal  Arcanum  was  a  beneficial  asso- 
ciation as  distinguished  from  a  life  insur- 
ance company,  we  said,  in  Ogle  v.  Barron, 
247  Pa.  19,  22,  92  Att  1071,  1072: 

"Tbe  charter  of  the  garnishee  shows  that  It 
is  incorporated  'for  the  purpose  of  fraternal 
union,  aid  to  Its  members  and  theii:  dependents. 
the  education,  socially,  morally  and  intellectu- 
ally of  its  members,  assisting  the  widows  and 
orphans  of  deceased  members,  establishing  a 
fund  for  the  relief  of  sick  and  distressed  mem- 
bers, etc'  The  constitution  sets  forth  that  the 
objects  of  the  order  are  'to  unite  fraternally' 
its  members,  'to  give  all  moral  and  material 
aid  in  its  power  to  its  members  and  those  de- 

{>rndent  upon  them.*  'to  educate  members  social- 
j.  morally,  and  intellectually,  and  to  assist  tbe 
widows  and  orphans  of  deceased  membera,' "  etc. 


The  act  of  incorporation,  which  constittutoB 
the  charter  of  defendant,  the  Catholic  Mutu- 
al Benefit  Association,  provides: 

"Section  6.  The  object  of  this 'corporation 
shall  be  to  improve  the  moral,  mental,  and  so- 
cial condition  of  its  members,  and  to  educate 
them  in  integrity,  sobriety,  and  frugality,  to 
endeavor  to  make  them  contented  with  their 
position  in  life,  and  to  aid  and  assist  members 
or  their  families,  in  case  of  death." 

The  declared  objects  of  the  two  associa- 
tions are  practically  the  same,  except  that 
defendant  only  undertakes  to  aid  members 
or  their  families  in  case  of  death,  and  not 
to  establish  a  fund  for  tbe  relief  of  sick  and 
distressed  members.  In  Ogle  v.  Barron,  we 
further  said  (247  Pa.  22,  92  Atl.  1072): 

"It  was  shown  that  the  garpishee  operates 
through  subordinate  councils,  and  that  defend- 
ant's hnsband  was  a  member  of  such  a  subordi- 
nate counciL  Before  becoming  a  member,  be 
was  required  to  undergo  investigation  as  to  his 
qualifications  for  membership.  He_  was  also  re- 
quired to  make  certain  pledges  which  related  to 
his  future  conduct  as  a  member  of  the  council. 
These  requirements  are  not  consistent  with  the 
contention  that  tbe  garnishee  conducted  the 
business  of  an  insurance  company,  or  that  it  did 
not  maintain  itself  as  a  fraternal  beneficiary 
association." 

These  statements  are  equally  applicable  to 
the  present  defendant  It  operates  through 
subordinate  branches,  another  name  for 
councils.  Before  becoming  a  member  of  a 
branch  (By-Laws,  |  175)  an  applicant  must 
possess  certain  qualifications,  among  which 
are  the  following:  He  must  be  of  good  moral 
character,  must  be  between  16  and  50  years 
of  age,  must  be  competent  to  earn  a  liveli- 
hood for  himself  and  family,  must  have  had 
the  smallpox  or  have  been  successfully  vac- 
cinated, and  (section  34)  must  be  a  practical 
Roman  Catholic.  In  order  to  retain  his 
membership  and  participate  in  the  beneficiary 
fund,  he  must  continue  to  be  a  practical 
Catholic  and  perform  his  Easter  duty.  His 
spiritual  qualifications  are  to  be  subject  to 
the  decision  of  his  pastor,  with  the  tight  of 
appeal  to  the  bishop  of  the  diocese.  The  sec- 
tion cited  (34)  expressly  states: 

"No  one  whose  claims  to  be  a  practical  Catho- 
lic such  pastor  and  bishop  refuse  to  indorse  can 
be  admitted  or  retained  in  this  association. 
This  section  shall  never  be  altered  or  amended." 

When  an  application  has  been  made,  it  Is 
required  (section  179)  to  be  read  at  a  regu- 
lar meeting  of  the  branch,  entered  on  the 
record,  and  referred  to  the  board  of  trustees 
for  Investigation.  They  must  inquire  and 
report  at  the  next  regular  meeting  of  the 
branches  as  to  the  character  and  fitness  of 
the  applicant  to  become  a  member.  If  their 
report  be  favorable,  the  applicant  Is  bal- 
loted for  by  secret  ballot,  and,  if  approv- 
ed, is  admitted.  If  the  report  of  the  trus- 
tees be  unfavorable,  he  is  declared  rejected, 
without  debate.  More  than  two  black  balls 
out  of  the  first  10  votes  cast,  and  more  than 
one  black  ball  out  of  any  subsequent  10,  are 
sufllclent  to  prevent  the  election  of  the  ap- 
plicant If  the  applicant  is  elected  (section 
181),  he  must  present  himself  for  initiation 
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at  a  regular  meeting  of  the  branch  within 
one  month  of  hla  election,  and  Is  not  entitled 
to  any  ben^t  unless  he  has  been  duly  initi- 
ated. Immediately  upon  his  initiation  (sec- 
tion 4),  the  financial  secretary  of  the  branch 
is  required  to  forward  the  new  member's  ap- 
plication, with  a  report  of  his  initiation  to 
the  grand  secretary  of  the  association,  who 
must  enter  his  name  upon  the  roU  of  the 
branch  in  his  office.  Members  (sections  218, 
220,  235)  may  be  suspended' or  expelled,  after 
trial,  for  various  causes  other  than  the  non- 
payment of  monthly  beneficiary  payments 
or  branch  dues.  Every  applicant  (section 
177)  must  be  recommended  by  two  members 
In  good  standing  in  the  branch  to  which  his 
application  Is  made,  and  have  the  statement 
of  his  pastor  that  he  is  a  practical  (Catholic. 
A  person  (section  176)  cannot  hold  member- 
ship in  two  branches  at  one  and  the  same 
time,  nor  can  a  resident  of  a  city,  town  or 
village,  where  there  is  a  branch  of  the  asso- 
ciation, be  Initiated  into  a  branch  in  any 
other  city,  town,  or  village,  without  the  writ- 
ten consent  of  the  pastor  of  his  own  parish. 

All  these  requirements  are  consistent  vrtth 
the  claim  of  defendant  to  be  a  benefldary 
association,  but  they  are  not  in  keeping  with 
the  manner  in  which  an  insurance  company 
is  managed  or  controlled.  This  Is  particu- 
larly true  with  respect  to  the  avowed  pur- 
pose of  the  association  to  improve  the  moral, 
mental,  and  social  condition  of  its  members, 
and  to  educate  them  in  integrity,  sobriety, 
and  frugality,  and  its  endeavor  to  make  them 
contented  with  their  position  in  life.  There 
was  no  evidence  to  show  that  the  affairs  of 
the  association  were  conducted  otherwise 
than  in  the  manner  prescribed  by  the  consti- 
tution and  by-laws,  and  the  testimony  of  the 
officers,  at  the  trial,  indicated  that  the  provi- 
sions of  the  constitution  and  by-laws  were 
observed  in  practice  by  the  supreme  council 
and  the  subordinate  branches.  This  was  quite 
in  contrast  with  the  methods  and  the  man- 
agement disclosed  in  Marcus  v.  Heralds  of 
Liberty,  241  Pa.  429,  435.  88  Aa  678,  680, 
where  it  was  determined  that  the  defendant 
was  doing  business  as  an  insurance  com- 
pany.   Mr.  Justice  Elkin  there  found: 

"After  a  careful  reading  of  all  the  evidence 
presented  by  this  record  we  discover  that  but 
little  attention  is  paid  to  the  social,  fraternal 
and  benevolent  features  of  the  order;  but,  on 
the  other  hand,  the  plan  of  organization,  the 
method  of  eoliciting  business,  the  emphasizing 
of  the  advantages  of  being  insured,  the  minimi^ 
ine  and  in  large  areas  the  elimination  of  the 
lodge  system,  and  numerous  other  like  features, 
all  point  to  but  one  end,  which  is  that,  under 
the  guise  of  a  beneficial  association,  defendant 
is  doing  an  insurance  business.  No  matter  by 
what  name  caUed,  the  result  is  the  same." 

In  the  case  at  bar  the  facts  do  not  Justify 
any  such  conclusion.  In  the  opinion  in  Mar- 
cus V.  Heralds  of  Liberty,  241  Pa.  429,  88 
Atl.  678,  much  stress. was  also  laid  on  the 
fact  that  the  officials  of  the  order  were  paid 
large  salaries,  and  that  premiums  were  paid 
for  bringing  in  new  business.    In  the  present 


case  it  appears  from  the  evidence  that  tour 
officers  of  the  defendant  association  rec^ve 
modest  salaries,  from  $500  to  $3,000  a  year, 
and  that  certain  bonuses  and  expenses  are 
paid  for  organizing  new  branches.  The  as- 
sociation pays  no  commisslou  for  bringing  in 
new  members. 

After  careful  consideration  of  all  the  evi- 
dence, we  are  clear  that  the  facts '  of  the 
present  case  bring  It  within  the  principle  of 
the  decision  in  Ogle  v.  Barron,  supra,  and 
that  the  defendant  is  a  beneficial  association. 
In  discussing  a  similar  question  in  Fischer 
V.  American  Legion  of  Honor,  168  Fa.  279, 
285,  31  AtL  1()S9, 1060,  Mr.  Justice  FeU  said: 

"There  is  a  material  and  fundamental  dis- 
tinction between  philanthropic  or  beneficial  as- 
sociations, which  issue  benefit  certificates  to 
their  members,  and  life  insurance  companies, 
which  was  pointed  out  in  Commonwealth  v. 
Elquitable  Beneficial  Association,  137  Pa.  412, 
18  Atl.  1112,  and  has  since  been  recoenixed  in 
Dickinson  v.  A.  O.  U.  W.,  158  Pa.  258,  28  AU. 
293,  and  in  Lithgow  v.  Supreme  Tent,  etc, 
165  Pa.  292,  30  AU.  830.  It  appeare  from  the 
charter  and  by-laws  that  the  association  defend- 
ant was  organized  for  social,  moral,  and  intel- 
lectual purposes  and  for  the  relief  of  sick  and 
distressed  members.  Insurance  is  not  its  only 
nor  its  primary  object.  It  limits  the  persona 
and  classes  of  persons  who  may  be  named  as 
beneficiaries  to  the  family,  orphans  or  depend- 
ents,' and  provides  that  in  the  event  of  the  fail- 
ure of  all  such  persons  or  classes  of  persons  the 
sum  due  shall  revert  to  the  order.  The  amount 
secured  by  the  certificate-  is  subject  to  deduc- 
tions for  relief  benefits  paid  in  case  of  sick- 
ness or  disability  to  the  member  and  for  his 
funeral  expenses.  Where  the  beneficiary  has 
died,  the  member  may  name  another.  These 
provisions  are  in  entire  harmony  with  the  ob- 
ject of  the  order  as  a  fraternal  and  beneficial 
organization,  and  they  are  entirely  incompatible 
with  the  vesting  of  an  interest  in  the  fund  in 
the  beneficiary  before  the  death  of  a  member. 
Such  a  construction  would  in  many  cases,  by 
giving  the  fund  to  the  legal  representatives  of 
the  beneficiary,  divert  it  entirely  from  the  pur- 
pose intended  by  the  member  and  for  which  the 
organization  wag  formed." 

The  decision  in  the  case  just  cited  was  bas- 
ed largely  upon  the  limitations  placed  upon 
the  persons  who  might  be  named  as  benefici- 
aries, coupled  with  a  provision  that,  in  the 
event  of  the  failure  of  all  such  persons,  the 
sum  due  shall  revert  to  the  order.  Similar 
limitations  and  provisions  appear  tn  the  by- 
laws of  the  defendant  here.  Such  provlaions 
would,  of  course,  have  no  proper  place  in  a 
contract  of  life  insurance. 

[3]  It  will  also  be  noted  that  In  the  act  of 
April  6,  1893  (P.  L.  7),  a  fraternal  beneficial 
association  is  defined  as  a  corporation,  so- 
ciety, or  voluntary  association,  organized  and 
carried  on  for  the  sole  benefit  of  its  members 
and  their  beneficiaries,  and  not  for  profit, 
"and  in  which  the  payment  of  death  bene- 
fits shall  be  to  families,  heirs,  blood  relatives, 
affianced  husband  or  affianced  wife  of,  or  to 
persons  dependent  upon  the  member."  Here 
again  the  application  of  this  controlling  test 
makes  it  clear  that  the  defendant  is  properly 
to  be  classed  as  a  beneficial  association. 

[4]  In  the  fifth  assignment  of  error,  corn- 
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plaint  la  made  of  the  admission  in  evidence, 
a^inst  objection,  of  a  circular  Issued  by  J. 
W.  SnlUvan,  grand  secretary.  The  only  evi- 
dence In  regard  to  the  circular  was  that  of 
SolIlTan  himself,  who  testified  that  it  was 
an  adrerilsement  of  his  own,  and  not  of  the 
corporation,  and  that  he  did  not  hare  the 
authority  of  the  supreme  council  to  issue  It. 
The  drcnlar  may  be  admissible  as  tending 
to  modify  or  contradict  some  of  the  testl- 
mony  of  the  witness,  Sulllran,  but  it  is  not 
admlaslble  as  affecting  the  puriwse  or  char- 
acter of  the  defendant  corporation. 

To  recapitulate,  the  evidence  shows  that 
the  defendant  is  organized  as  a  social  instl- 
tatlon,  with  the  provision  for  insurance,  not 
as  a  means  of  profit,  but  in  the  exercise  of 
a  benevolent  and  fraternal  purpose.  It 
shows  that  the  association  la  governed 
through  a  branch  system  with  a  form  of  ini- 
tiation. It  further  shows  that  an  applicant 
can  be  admitted  to  membership  only  after  in- 
vestigation and  report  by  the  board  of  trus- 
tees of  the  branch,  and  a  favorable  ballot 
by  the  members  present  at  a  regular  meet- 
ing, and  that  the  designation  of  beneficiaries 
Is  limited  to  relatives  or  dependents  of  the 
member,  or  to  a  charitable  institution  of 
which  he  may  be  an  inmate.  These  and  oth- 
er characteristics  shown  are  distinctly  those 
of  a  beneficial  association,  and  do  not  com- 
port with  the  object,  purpose,  or  methods  of 
operation  of  an  Insurance  company. 

The  first  and  second  assignments  of  error 
are  sustained,  and  the  Judgment  is  reversed, 
with  a  venire  facias  de  novo. 


CHABOT  et  aL  t.  PITTSBURGH  PLATE 
GliASS  CO. 

(Supreme  CSourt  of  Pennsylvania,     Jan.  7, 
1918.) 

L  Maotkb  ahd  Skrvant  «=9278(8)  —  iNJxntT 
TO  SsBVAnT— Aira  Plaob  fob  Wobk— Evi- 

DESCB. 

Evidence  In  action  by  employ^  of  a  glass 
manufacturing  company,  who  while  hauling 
glass  plates  to  cutter  and  placing  them  in  racks 
collidM  with  cutter  causing  a  plate  to  fall  and 
injure  hia  foot,  held  to  show  that  he  had  not 
been  provided  with  a  reasonably  safe  place  for 
work. 

2.  MASTES  and  SKBVANT  ^=395— EUPLOyKENT 

OP  Minors— Man  DAToay  Statute. 
Factory  Act  April  29,  1909  (P.  L.  284)  8  ^, 
requiring  the  keeping  and  posting  of  lists  of 
minors,  Is  mandatory. 

3.  Masieb  and  Sbbvaht  «=s>265(3)— -Employ- 
KKNT  or  MiN0»— Factobt  Act— Burden  or 
Pbooi^Pboxiuatb  Causi. 

In  action  by  minor  under  age  of  16  for  in- 
jury while  employed  in  a  factory,  the  burden  is 
on  the  employer  to  show  that  in  employing  such 
minor  it  brought  itself  within  the  express  ex- 
ceptions to  Factory  Act  April  29,  1909  (P.  L. 
2{H)  I  1,  prohibiting  employment  of  minors  of 
that  age  in  its  factory,  and  if  it  does  not  sus- 
tain such  burden  the  law  refers  the  injury  to 
the  employer's  wrong  as  a  proximate  cause. 


4.  Mastkb  and  Servant  «=»96(1)— Injitbt  to 
Servant  —  Violation   of"  Factobt   Aot  — 
Neouoencb— Pboxiuate  Cabse. 
Where  plate  glass  manufacturing  company 
employing  a  minor  under  16  violated  Factory 
Act  April  29,  1909  (P.  U  284)  §  7,  by  faiUne  to 
keep  two  lists  of  minor  employes,  and  by  fail- 
ing to  post  one  list  in  the  department  in  which 
(he  injured  employ^  worked,  it  was  guilty  of 
negligence  whidi   in   law   was   the   proximate 
cause  of  the  accident. 

Appeal  from  Court  of  Common  Pleas,  Arm- 
strong County. 

Trespass  by  Frederick  Chabot  and  Paul 
Ohabot,  by  his  father  and  next  friend,  Fred- 
erick Chabot,  against  the  Pittsburgh  Plate 
Glass  Company,  to  recover  for  personal  In- 
Jury.  From  a  Judgment  on  a  verdict  for 
plaintifrs,  defendant  appeals.     Affirmed. 

Argued  before  MESTREZAT,  POTTER, 
STEWART,  MOSOHZISKER,  and  FRA- 
ZBR,  JJ. 

Wm.  .S.  Dalzell,  of  Pittsburgh,  and  R.  L. 
Ralston,  of  Klttanning,  for  appellant.  Harry 
O.  Golden  and  E.  O.  Golden,  both  of  Klttan- 
ning, for  appellees. 

MESTREZAT,  J.  [1]  This  Judgment  Is  so 
clearly  right,  as  demonstrated  by  the  learn- 
ed trial  judge  In  his  opinion  refusing  a  new 
trial  and  Judgment  non  obstante  veredicto 
for  defendant,  that  no  extended  discussion  of 
the  questions  at  Issue  Is  necessary.  Tt).e  ac- 
tion was  brought  by  an  employ^  against  his 
employer  to  recover  damages  for  Injuries 
which  the  former  alleged  he  sustained  by  rea- 
son of  the  latter's  negligence.  The  negligence 
averred  was  the  failure  to  furnish  the  plain- 
tift  a  reasonably  safe  place  to  perform  the 
service  for  which  he  was  employed,  and  that 
defendant  engaged  the  plaintiff  to  do  work 
for  which  a  boy  of  his  age,  14  years,  should 
not  have  been  employed.  It  appears  that  the 
plaintiff  was  employed  In  defendant  compa- 
ny's glass  plant  at  Ford  City,  and  his  work 
consisted  in  hauling  plates  of  polished  glass 
from  the  washhouse  to  the  cutters'  depart- 
ment on  a  small  truck  and  placing  the  glass 
In  racks  immediately  behind  and  near  the 
cutters'  table.  On  Uie  day  of  the  accident 
and  while  the  plaintiff  was  removing  a  plate 
of  glass  from  the  truck,  he  collided  with  the 
cutter  by  reason  of  an 'alleged  lack  of  space 
where  they  had  to  do  their  work,  which  caus- 
ed the  plate  of  glass  In  the  hands  of  the 
plaintiff  to  fall,  striking  the  latter's  foot  and 
injuring  It.  The  learned  counsel  for  appellant 
contend  that  there  was  ample  room  between 
the  cutters'  table  and  the  rack  within  which 
the  plaintiff  and  the  cutter  could  move  In 
perfect  safety  and  the  plaintiff  could  per- 
form the  work  required,  and  that  the  prox- 
imate cause  of  the  plaintiff's  injuries  was  a 
pure  accident  resulting  from  a  collision  be- 
tween the  two  employes  moving  about  In  the 
ordinary  pursuit  of  their  duties.  The  evi- 
dence was  sufficient  to  Justify  submitting  the 
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question  to  the  Inry,  and  in  doing  so  the 
learned  trial  judge  said: 

"Now  the  plaintiffs  contend  that  this  space 
of  3^/ti  feet  between  the  rack  and  the  cutters' 
tablu  was  insufficient  in  size  and  room  for  Paul 
Chabot  to  do  his  workj  the  work  that  he  was 
engaged  to  do  and  whtdi  he  was  to  do;  that 
because  it  was  so  narrow  the  collision  occurred 
between  him  and  Mr.  Mause  while  they  were 
both  engaged  in  doing  their  respective  work 
there,  and  that  therefore  this  place,  where  it 
was  necessary  for  both  Paul  Chabot  and  Mr. 
Mause  to  work  in  tlie  performance  of  their 
duty,  was  not  a  reasonably  safe  place  for  Paul 
Chabot  to  do  his  work,  and  that  by  reason 
thereof  an  injury  resulted  to  him,  and  that  this 
failure  of  the  defendant  to  provide  and  furnish 
at  this  place  a  reasonably  safe  place  for  him 
to  do  bis  work  was  negligence  on  the  part  of 
the  defendant  company,  and  that  this  negligence 
of  the  company  was  the  sole  and  proximate 
cause  of  the  injury.  I  say  to  you,  gentlemen, 
that  that  is  the  claim  and  allegation  and  con- 
tention of  the  plaintiffs  in  this  case.  When  we 
speak  of  the  proximate  cause,  we  mean  by  that 
term  that  the  injury  must  be  the  natural  and 
probable  consequence  of  the  alleged  negligence — 
such  a  consequence  as  under  the  circumstances 
of  the  case  might  and  ought  to  have  been  fore- 
seen as  likely  to  occur,  by  ordinary  careful  and 
prudent  persons  and  by  ordinary  careful  com- 
panies. Therefore,  gentlemen,  this  is  an  im- 
portant question  of  Met  in  this  case  for  ^ou  to 
determine  under  the  evidence,  namely,  Did  this 
defendant  company  fail  to  provide  a  reasonably 
safe  place  for  its  employ^  Paul  Chabot  to  work 
and  do  his  work — the  usual  and  ordinary  work 
that  be  was  employed  and  directed  to  do  by  the 
company?" 

The  Jury  returned  a  special  finding  "that 
the  defendant  company  was  guilty  of  negli- 
gence In  not  providing  Paul  Chabot  a  rea- 
sonably safe  place  to  work." 

[2-4]  The  second  question  raised  by  the 
defendant  company  Is  whether  It  was  guilty 
of  such  a  breach  of  the  Act  of  April  29,  1909 
(P.  L.  283),  as  to  convict  It  of  negligence  as  a 
matter  of  law.  The  court  below  so  held,  and 
in  this  conclusion  we  concur.  Section  1  of 
the  act  prohibits  the  employment  of  any 
minor  under  the  age  of  18  years  In  any  fac- 
tory, except  under  certain  conditions  spedfled 
la  the  act.  Section  7  forbids  the  employment 
of  a  minor  under  16  unless  the  employer  pro- 
cures and  keeps  on  file,  and  accessible  to  the 


deputy  factory  Inspectors,  an  employment 
certificate,  as  therein  provided.  Issued  to  the 
minor — 

"and  keeps  two  lists  of  all  minors  under  the 
age  of  sixteen  years  employed  in  or  for  his  or 
her  establishment;  one  of  said  lists  to  be  kept 
on  file  in  the  office  of  the  employer,  and  one  to 
be  conspicuously  posted  in  each  of  the  several 
departments  in  or  for  which  minora  are  em- 
ployed." 

It  is  conceded  that  the  two  lists  of  mloors 
employed  in  the  factory  were  not  Icept,  and 
that  one  list  was  not  posted  in  the  depart- 
ment in  which  the  plaintiff  worked.  It  is 
therefore  clear  that  this  provision  of  the  act 
of  1909  was  violated  by  the  defendant  com- 
pany. It  Is  contended,  however,  that  the  em- 
ployment is  legal  when  the  employment  cer- 
tificate has  been  procured,  and  that  the  filing 
of  the  certificate  and  the  keeping  and  posting 
of  the  lists  of  minors  is  simply  directory. 
There  is  nothing  in  the  act  nor  any  reasonable 
construction  of  it  that  will  support  the  con- 
tention. The  language  of  this  provision  of 
the  statute  is  mandatory,  and,  whatever  the 
purpose  may  have  been,  it  is  clear  that  the 
legislative  Intention  was  that  the  posting  of 
the  lists  of  minors  in  the  several  departments 
of  the  work  Is  as  Imperative  as  any  other 
provision  of.the  statute.  The  burden  was  up- 
on the  defendant  company  to  show  that  in 
employing  the  plaintiff  In  its  factory  it 
brought  Itself  within  the  exceptions  to  the 
express  provisions  of  the  statute  prohibiting 
the  employment  of  minors  of  this  age  in  its 
factory,  and,  having  failed  to  meet  this  bur- 
den, it  follows  that  the  plaintiff  was  injured 
while  employed  in  the  defendant's  factory  in 
violation  of  the  statute.  This  was  a  negli- 
gent act  for  which  the  defendant  was  liable, 
and,  as  we  have  uniformly  ruled,  the  causal 
connection  being  shown,  the  law  refers  the 
injury  sustained  by  the  employe  to  the  origi- 
nal wrong  as  its  proximate  cause.  The  va- 
lidity of  the  employment  certificate  becomes 
unimportant  in  the  view  of  the  case  taken 
by  the  court  below  and  in  whicb  we  concur. 

Judgment   affirmed. 
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MIXTZ  ▼.   TRI-COUNTI   NATURAL   OAS 
CO. 

(Sapreme  Court  of  Pennsylvania.    Jan.  7, 1918.) 

L  COBTBACTB    «=»182(1)— FOBM— INTKNT. 

Whether  a  contractual  promise,  made  by 
two  or  more  persons,  is  joint,  several,  or  joint 
and  several,  depends  upon  the  intention  of  the 
ptrties,  as  evidenced  by  the  language  employed 
in  tlte  contract. 

2.  CoNTRAciB  «=»182(1)  —  Joint  Pbouibbs  — 
Pbesumption. 

Without  an  apparent  intent  to  the  contrary, 
t  contractual  promise  made  by  two  or  more  per- 
sons is  presumed  to  be  joint,  and  not  several, 
or  joint  and  several. 

3.  ConTBACTS  «=>182(1)  —  FOBH  OF  Oblioa- 
noK— Common  Law. 

At  common  law,  there  were  three  distinct 
forms  of  obligations  ex  contractu — Joint  obllga- 
tioDs,  several  obligationa,  and  joint  and  several 
obligations. 

4.  Favtibs  «s»30  —  Joint  Obuqatioii  —  Ac- 
tion. 

In  a  common-law  action  upon  a  joint  obli- 
gxtion,  it  was  necessary  to  sue  all  the  obligors 
tagether,  or  the  Borvivors  of  them, 
a.  Pakties  e=>26  —  Several  Obligation  — 
Suit. 

At  common  law,  the  obligors  on  a  several  ob- 
ligation must  be  sued  separately. 

6.  Pabtdcs  4=326 — Joint  and  Sevebal  Ob- 
ligation. 

At  common  law,  one  holding  a  joint  and  sev- 
eral obligation  might  elect  to  sue  separately  or 
jointly. 

7.  Set-Ow  and  Countbbclaim  «=»44(1)  — 
Debt  Dub  fbom  Plaintiff  and  Otbiss 
Jointly. 

A  claim  due  from  plaintiff  and  others  joint- 
ly cannot  be  set  off  in  an  action  of  assumpsit 
brought  by  plaintiff  alone,  as  to  allow  sach  a 
Kt-off  would  compel  plaintiff  to  pay  individually 
a  debt  for  which  he  is  liable  only  when  called 
opon  jointly  with  others. 

8.  Set^Off  and  Countebclaik  9=»44{1)  — 
Debt  Due  to  One  of  Several— Joint  Ob- 
ligees. 

Two  or  more  persona  sned  jcrfntly  may  set 
off  a  debt  dae  bv  the  plaintiff  to  any  one  of 
them,  and  one  of  two  joint  obligees,  with  the 
consent  of  the  other  may  use  the  obligation  as 
an  equitable  defense  in  an  action  by  the  obligor 
against  one  of  them  alone. 
8.  Cobpobationb  9=s>617— Pleading)— Affida- 
vit OF  Defense— SirFFiciENCY. 
An  affidavit  of  defense  iiled  on  behalf  of  a 
corporation  is  insufficient  where  it  is  not  made 
by  an  officer  of  the  corporation  bnt  one  styling 
himself  as  "chief  accountant,"  without  any- 
thing to  show  why  it  is  not  made  by  an  officer, 
and  without  an  averment  that  affiant  had  per- 
sonal knowledge  of  the  facts  averred. 
10.  Cobfobations  4=>617— Pleadino— Am- 
OAvrr  OF  Defense— Pbaoticb  Act. 
Practice  Act  May  14,  1915  (Act  May  14, 
1915  [P.  L.  483]),  providing  that  affidavits  of  de- 
fense shall  be  sworn  to  by  the  defendant  or  some 
person  havfaig  knowledge  of  the  facts,  does  not 
change  the  requirements  theretofore  existing  for 
such  affidavits  when  made  by  agents  of  corpora- 
tions, who  are  not  regular  officers  acting  within 
the  scope  of  their  antiiority. 

Appeal  from  Court  of  Common  Pleas,  Clar- 
ion County. 

Action  by  David  Mintz  against  the  Tri- 
Connty  Natural  Gas  Company.  From  a 
judgment  for  plaintiff  for  want  of  a  sufll- 


dent  affidavit  of  a  defenae,  defendant  ap- 
peals.   Affirmed. 

Argued  before  BROWN,  0.  J.,  and  MEB- 
TRBZAT,  POTTER,  STEWART,  MOSCH- 
ZISKER,  FRAZBR,  and  WALLINO,  JJ. 

George  F.  Whitmer,  of  Clarion,  for  appel- 
lant. A.  A.  Geary,  F.  J.  Maffett,  H.  M.  Ri- 
mer, and  W.  W.  Hlndman,  all  of  Clarion, 
for  appellee. 

MOSCHZISKER,  J.  David  Mintz,  the 
plaintifT,  sued  in  assumpsit-  to  recover  |3,- 
786.07  for  natural  gas  sold  to  the  Tri-County 
Natural  Gas  Company,  the  defendant,  under 
a  written  contract.  Defendant  filed  an  affi- 
davit of  defense,  followed  by  a  supplemental 
affidavit,  wherein  it  averred  a  set-off,  in  ef- 
fect, as  follows:  That,  prior  to  the  contract 
in  suit,  plaintiff  and  five  other  persons,  nam- 
ing them,  entered  into  another  written  con- 
tract with  defendant,  whereby  the  former 
sold  to  the  latter  all  the  gas  under  and  from 
a  certain  other  tract  of  land ;  that,  notwith- 
standing this  contract  of  sale,  plaintiff,  be- 
fore the  accruing  of  the  claim  In  suit,  "with- 
out the  consent  of  defendant"  and  "without 
right  or  warrant  in  law  or  equity,"  entered 
upon  the  land  covered  by  the  lease  Just  men- 
tioned and  disconnected  defendant's  gather- 
ing lines,  connecting  than  with  those  of  an- 
other gas  company,  thus  "wrongfully"  di- 
verting gas  belonging  to  defendant  to  an 
amount  in  value  exceeding  plaintiff's  present 
claim ;  that  defendant  had  a  contract  of  sale 
with  another  gas  company,  under  which  the 
fluid  wrongfully  taken  by  plaintiff  had  been 
disposed  of  at  a  price,  as  stated  in  the  affi- 
davits of  defense,  exceeding  the  'purchase 
price  defendant  was  to  pay  therefor;  that 
the  act  of  plaintiff  in  wrongfully  converting 
and  appropriating  defendant's  gas,  and  the 
former's  "failure  to  deliver  or  permit  the 
said  gas  to  be  delivered  to  defendant,"  had 
prevented  and  was  preventing  the  latter 
from  making  delivery  thereof  to  its  vendee^ 
and  that  this  had  caused  a  loss  to  defendant 
of  tha  difference  between  the  price  it  was  to 
pay  for  the  fluid  in  question  and  the  price 
at  wliich  it  had  sold  the  same,  statiug  quan- 
tity and  prices;  hence  that  there  was  "now 
due  and  owing  from  plaintiff  to  defendant, 
on  account  of  gas  abstracted  and  diverted  by 
plaintiff  as  aforesaid,  after  deducting  plain- 
tifTs  claim  (in  suit),  the  sum  of  $598.27,"  for 
which  defendant  asked  a  certificate.  Judg- 
ment was  entered  in  favor  of  plaintiff  for 
want  of  a  sufficient  affidavit  of  defense,  and 
defendant  has  appealed. 

In  a  written  opinion  accompanying  the  or- 
der for  judgment,  the  court  Ijelow  states  the 
view  that,  since  the  cause  of  action  averred 
by  defendant  against  plaintiff,  by  way  of 
set-off,  is  "a  tortious  taking  of  the  property 
of  defendant  by  plaintiff,"  and,  since  the  af- 
fidavits of  defense  contain  no  sufficient  aver- 
ment that  the  tort-feasor  had  sold  the  convert- 
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ed  property,  defendant's  dalm  Is  in  trespass, 
and  therefore  cannot  be  allowed  as  a  set-off 
In  the  present  action  of  assumpsit ;  further- 
more, that,  since  the  affidavits  are  not  made 
by  an  officer  of  the  defendant  company,  but 
by  one  styling  himself  "chief  accountant," 
in  that  particular  they  are  insufficient  for 
want'bf  essential  averments. 

The  defendant  contends  that  It  has  a  right 
to  waive  the  tort  and  treat  its  counterclaim 
against  plaintiff  as  a  breach  of  contract; 
and  that,  from  tihis  point  of  view,  such  claim 
is  available  as  a  set-off.  The  difficulty  with 
this  contention  is  that  the  contract  alleged 
to  be  breached  is  not  simply  between  the 
present  plaintiff  and  defendant,  but  it  is  a 
written  agreement,  or  gas  lease,  executed  by 
plaintiff  and  five  other  persons,  as  lessors, 
and  defendant,  as  lessee;  if,  therefore, 
plaintiff's  alleged  tortious  act,  in  diverting 
the  gas  thus  sold  to  defendant,  is  to  be  treat- 
ed merely  as  a  failure  to  deliver  in  accord- 
ance with  the  contract,  then  all  six  lessors 
are  Jointly  liable  for  this  breach  of  their 
covenant,  and  defendant  cannot  of  liis  own 
volition  single  out  any  of  them  as  the  ob- 
ject of  a  suit  l)ased  upon  such  default,  wUch 
is  the  effect  of  the  set-off  averred  in  the  af- 
fidavits of  defense 

[1,  2]  Hie  question  whether  a  contractual 
promise,  made  by  two  or  more  persons,  is 
Joint,  several,  or  Joint  and  several,  depends 
upon  the  intention  of  the  parties  as  evi- 
denced by  the  language  employed  in  the 
agreement  under  consideration;  the  general 
rule  being  that,  in  the  absence  of  an  appar- 
'  ent  intent  to  the.  contrary,  such  promises  are 
presumed  to  be  Joint,  and  not  several  or  Joint 
and  several.  Philadelphia  v.  Reeves  &  Ca- 
bot, 48  Pa.  472;  Pittsley  v.  King,  206  Pa. 
193,  55  Atl.  920;  Morrison  v.  American 
Surety  Co.,  224  Pa.  41,  73  Atl.  10;  Boltz  v. 
Muehlhof,  a?  Pa.  Super.  Ot  376,  3S0. 

[S-l]  As  said  by  our  present  Chief  Justice 
in  Pittsley  v.  King,  supra  (206  Pa.  196,  55 
Atl.  921): 

"It  is  a  general  presumption  of  law.  when  two 
or  more  persons  undertake  on  obligation,  that 
they  undertake  jointly.  Words  of  severance  are 
necessary  to  overcome  this  primary  presump- 
tion." 

In  the  present  instance,  no  such  words  ap- 
pear ;  hence  we  say  that  the  plaintiff  and 
his  fellow  lessors  are  all  Jointly  liable  for  a 
failure  to  deliver  the  oil  sold  to  defendant, 
and  the  latter  cannot  maintain  a  suit  against 
plaintiff  alone  for  such  a  breach  of  contract 
At  common  law,  there  are  .three  distinct 
forms  of  obligations  ex  contractu;  i.  e.:  (1) 
Joint ;  (2)  several ;  and  (3)  Joint  and  sever- 
al. In  an  action  on  the  first,  it  was  neces- 
sary to  sue  all  the  obligors  together,  or  the 
survivors  of  them;  on  the  second,  tiie  obli- 
gors had  to  be  sued  separately ;  but,  on  the 
third,  the  plaintiff  could  elect  either  to  sue 
separately  or  jointly.  9  Cyc.  651  et  seq. ; 
30  Cyc.  121.    Except  where  changed  by  stat- 


ute, these  prindplea  are  still  applicable.     9 
Cyc.  654,  and  note  35. 

[7]  Since  the  defendant  cannot  maintain  a 
suit  against  the  present  plaintiff  alone,  for 
the  breach  of  contract  which  ft  contends  it 
has  a  right  to  take  advantage  of  in  this  ac- 
tion, it  follows  that  the  defendant  is  not  in 
a  position  to  use  this  alleged  breach  in  de- 
fense as  a  set-off;  for  the  rule  requiring  mu- 
tuallty  of  debts,  where  set-off  is  pleaded, 
forbids  the  setting  off  of  a  Joint  debt  against 
a  separate  one.  34  Cy&  712,  727,  730.  "Mu- 
tuality of  debts  is  the  essential  circumstance 
in  set-off."  Cramond  et  al.,  Ex'rs,  v.  Bank 
of  United  States,  1  Bin.  64,  69;  McDowell 
V.  Tyson,  14  Serg.  &  R.  30O;  see,  also,  MllU- 
ken  &  Co.  v.  Gardner,  37  Pa.  456 ;  Schalcher 
V.  BergdoU,  41  Pa.  Super.  Ct  547,  550,  551 ; 
and,  on  the  general  subject  involved,  Hibert 
V.  I.ang,  166  Pa.  439,  30  AtL  1004. 

[t]  The  cases  which  hold  that  two  or  more 
persons  sued  Jointly  may  set  off  a  debt  due 
by  the  plaintiff  to  any  one  of  them  (Chllder- 
ston  V.  Uammon,  9  Serg.  &  R.  68;  Stewart 
V.  Coulter,  12  Serg.  &  R.  252,  14  Am.  Dec. 
680 ;  Cochran  v.  Cutter,  18  Pa.  Super.  Ct 
282)  have  no  application  here,  since  they  rest 
upon  the  theory  that  defendants  have  the 
right  to  agree  among  themselves  as  to  the 
adjustment  of  the  proceeds  of  the  set-off, 
and  hence  no  harm  is  done  to  any  one.  This 
rule  also  permits  one  of  two  Joint  obligees, 
with  the  consent  of  the  other,  to  use  the  ot>- 
ligation  as  an  equitable  defense  In  an  action 
by  the  obligor  against  one  of  them  alone 
(Smith  Sc  Co.  v.  Myler  &  Aber,  22  Pa.  36; 
Cochran  r.  Cutter,  supra)  for,  again,  no  harm 
Is  done ;  but  a  claim  due  from  plaintiff  and 
others  Jointly  cannot  be  set  off  in  an  action 
by  plaintiff  alone,  because  to  allow  such  a 
set-off  would  compel  the  latter  to  pay,  indi- 
vidually, a  debt  for  which  he  is  liable  only 
when  called  upon  Jointly  with  others.  None 
of  the  cases  above  cited  is  precisely  like  the 
one  at  bar,  but  a  discussion  of  relevant  rul- 
ing principles  will  be  found  therein. 

While  we  do  not  adopt  the  views  of  the 
learned  court  below  as  the  basis  of  our  deci- 
sion that  the  counterclaim  was  properly  r^ 
fused,  yet,  for  the  reasons  *e  have  stated, 
it  ia  apparent  that,  when  treated  as  a  breach 
of  contract,  defendant's  dalm  against  plain- 
tiff is  no  more  available,  by  way  of  set-off, 
than  when  considered  as  an  action  sounding 
in  tort;  therefore  no  error  was  committed 
in  declining  so  to  allow  it  In  defense. 

[9]  The  propriety  of  the  ruling  on  the  ques- 
tion of  the  attempted  set-off  is  the  sole  point 
raised  by  appellant's  statement  of  the  "ques- 
tion involved,"  and  we  might  well  confine  our 
consideration  thereto  (Spang  v.  Mattes,  253 
Pa.  101,  103,  104,  97  Atl.  1026;  Hopkins  v. 
Tate,  255  Pa.  56,  62,  99  Atl.  210);  but  we 
shall  briefly  pass  upon  the  point  of  practice 
referred  to  In  the  opinion  of  the  court  below. 
The  affidavits  in  question  not  having  been 
made  by  an  officer  of  the  defendant  corpora- 
tion, the  court  rightly  viewed  them  as  insuffi- 
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dent    for  want  of  essential  averments.    As 
President  Judge  Sloan  says: 

"The  affidavits  are  made  by  one  A.  J.  HamU- 
toD,  chief  accountant  of  the  corpoiation,  but  it 
is  not  stated  that  be  is  an  officer  of  the  corpo- 
ration nor  why  the  same  was  not  made  by  an 
officer  of  the  corporation,  and  it  is  not  averred 
tliat  he  has  personal  knowledge  of  the  facts. 
*  *  *  In  the  supplemental  affidavit  he  states 
that  he  has  a  knowledge  of  the  facts,  and  that 
he  is  duly  authorized. by  the  corporation  to  make 
and  file  this  supplemental  affidavit:  but  there 
ii  nothing  in  the  supplemental  affidavit  of  de- 
fense that  in  any  way  relates  to  the  original 
affidavit  which  would  cure  the  defects  in  it  [the 
original],  and,  as  it  [the  supplemental]  neither 
states  nor  alleges  why  it  is  not  made  by  an  offi- 
cer of  the  corporation,  it  is  open  to  the  same 
objection." 

In  addition,  it  may  be  said  that,  althougb 
the  affiant  avers  that  be  "believes  and  ex- 
pects to  be  able  to  prove"  the  facts  theidn 
stated.  In  neither  affidavit  does  he  claim  per- 
sonal knowledge,  or  that  he  makes  the  aver- 
ments thereof  after  investigation  or  upon  in- 
formation imparted  toblm  by  one  possessing 
personal  knowledge.  In  short,  be  neither 
claims  to  be  an  officer  who  would  naturally 
possess  a  knowledge  of  the  facts  averred  in 
the  affidavits,  nor  does  he  attempt  to  state 
the  sources  of  bis  information,  or  even  for- 
mally to  allege  that  he  makes  the  averments 
contained  therein  upon  "Information  and  be- 
lter; moreover,  he  fails  to  aver  how  he  is 
"duly"  authorized.  Hence  the  affidavits  are 
insufficient  to  prevent  Judgment. 

[U]  True,  the  Practice  Act  of  May  14, 
1915  (P.  L.  483)  provides  that  affidavits  of 
defense  "shall  be  sworn  to  by  the  defendant 
or  some  person  having  knowledge  of  the 
facts";  but  this  provision  In  no  way  changes 
the  requirements  laid  down  In  our  prior  cas- 
es for  such  affidavits  when  made  by  agents  of 
corporations  who  are  not  regular  officers  act- 
tog  within  the  scope  of  their  authority.  For 
discussion  of  this  point,  see  the  opinion  writ- 
ten by  the  Mr.  Justice  Mestrezat  in  Wakely 
V.  Sun  Insurance  Office  of  London,  Eng.,  246 
Pa.  26S,  271,  274,  275.  92  AtL  136;  and,  on 
the  general  subject  involved,  see  Grlel  v. 
Bnckius,  114  Pa.  187,  190,  6  AtL  153;  see, 
also,  Xeier  ▼.  Hanover  Fire  Ins.  Co.,  63  Pa. 
Super.  Ct.  258;  Galashevsky  v.  Camden  Fire 
Ins.  Co.,  63  Pa,  Super.  Ct  511;  Teier  v. 
Camden  Fire  Ins.  Ass'n.  66  Pa.  Super.  Ct 
571;  and,  for  an  example  of  a  sufficient  aver- 
ment see  Giordano  v.  St  Paul  Fire  &  Ma- 
rine Ins.  Co.,  63  Pa.  Super.  Ct  233,  236. 

The  assignment  of  error  is  overruled,  and 
the  Judgment  is  affirmed. 


ST.  CLAIR  BOROUGH  v.  TAMAQUA  & 

POTTSVILLE  ELECTRIC  RX. 

CO.  et  aL 

(Supreme  Court  of  Pennsylvania.    Jan.  7, 1918.) 

1.  Public  Sebviok  Comuissions  •4=»21— Rea- 
sonabixness  of  rates. 
Since  Act  July  26,  1913  (P.  L.  1374),  mat- 
ters within  the  jurisdiction  of  the  Public  Serv- 


ice Commission,  including  the  reasonableness  of 
rates  charged  by  public  service  corporations, 
must  be  determined  by  it  in  every  instance  be- 
fore the  courts  will  adjudge  any  phase  of  the 
controversy. 
2.  PtTBLio  Sebvice  ComossioNB  fl=»7— Cow- 

tbaots  or  public  sxbvice  coicfaihbs  — 

Rates. 
Where  contracts  fixing  a  rate  "unlimited" 
in  time  have  been  entered  into  by  public  serv- 
ice companies,  the  state  has  the  right  throngh 
the  Public  Service  Commission,  notwithstanding 
the  contracts,  to  inquire  into  and  adjust  the  rate 
to  a  reasonable  basis. 

5.  Public  SaavicE  ComnssioNs  ^=327  — Dk- 
cisioN  OF  Commission — Review. 

The  decision  of  the  Public  Service  Commis- 
sion established  by  Act  July  26,  1913  (P.  L. 
1374),  is  reviewable,  and  the  courts  have  the 
right  and  duty  of  passing  upon  the  record 
brought  up  on  appeal 

4.  CoNsnTunoKAL  Law  ^ssSlS  —  Public 
Sbbtioe   Commissions   ^=>2  —  Rioar  to 
Tbial  bt  Juby— Pbooeedinqs  betobk  Pub- 
lic Sebvice  Commission. 
In  cases  where  the  parties  had  a  right  of 

trial  by  jury,  it  is  still  preserved  to  them  by 

Public  Service  Company  Law  July  26,  1918  (P. 

L.  1374)  art  6,  §  29,  as  amended  by  Act  June  8, 

1915  (P.  L.  779,  782). 

6.  PUBUO  Skbtiob  Couuissions  ®=9ll— Ob- 

DER. 

In  view  of  Act  July  26,  1913  (P.  L,  1874) 
art  5,  §  4,  the  fact  that  no  complaint  is  made 
to  the  Public  Service  Commission  when  a  change 
of  rate  is  filed  with  it  does  not  prevent  any  per- 
son affected  thereby  from  subsequently  entering 
a  complaint. 

6.  Carriers  «=»18(2)— Rates— Public  Serv- 
ice Commissions— Obdeb— Review. 
A  borough  may  file  its  complaint  as  to  the 
rates  charged  by  a  street  railway  and  have  it 
passed  upon  by  the  Public  Service  Commission, 
whose  duty  it  is  not  only  to  decide  as  to  the 
reasonableness  of  the  rate,  but  also  to  find  all 
material  facts  in  connection  with  the  increase, 
and  its  decision  that  the  change  of  fare  is  un- 
reasonable is  conclusive,  though,  if  it  permits 
the  increase,  the  borough  on  appeal  can  raise  all 
questions  properly  involved  in  which  it  has  an 
interest  and  have  them  passed  upon  by  the 
courts. 

Appeal  from  Court  of  Common  Pleas, 
Schuylkill  County. 

Bill  in  equity  by  the  Borough  of  St  Clair 
to  restrain  the  Tamaqua  &  Pottsvllle  Electric 
Railway  Company  and  others  from  running 
cars  over  a  certain  designated  route,  or  to 
prohibit  a  charging  of  more  than  flve-cent 
fare  thereon.  From  a  decree  dismissing  the 
bill,  plaintiff  appeals.     Affirmed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, STEWART,  MOSGHZISKER,  FRAZ- 
ER,  and  WAIiLINO,  JJ. 

William  Wllhelm  and  J.  Milton  Boone,  both 
of  Pottsvllle,  for  appellant.  Otto  E.  Far- 
quhar,  of  Pottsvllle,  P.  C.  Newbourg,  Jr.,  and 
Byron  A.  Mllner,  both  of  Philadelphia,  M.  M. 
Burke,  of  Shenandoah,  and  Joseph  De  F. 
Junkin,  of  Philadelphia,  for  appellees.  ' 

MOSCHZISKER,  J.  The  borough  <rf  St 
Clair  filed  a  bill  in  equity  against  the  Ta- 
maqua &  Pottsvllle  Electric  Railway  Com- 
pany, the  Pottsvllle  &  St  Clair  Electric  Rail- 
way Company,  the  Pottsvllle  Union  Traction 
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Company,  and  the  Eastern  Fiennfiylvanla 
Ballways  Company,  praying  that  they  either 
be  restrained  from  running  their  cars  over 
a  certain  designated  route  or  prohibited  from 
charging  more  than  a  flve-cent  fare  thereon. 
September  18,  1917,  the  court  below  prelim- 
inarily enjoined  the  operation  of  the  cars; 
but,  on  September  25,  1917,  the  following  de- 
cree was  entered: 

"The  court  being  of  opinaon  that  it  has  no 
jurisdiction,  and,  therefore,  cannot  maintain  this 
injunction,  under  245  Pa.  114,  91  Atl.  236,  it 
is  hereby  ordered  that  the  injunction  be  dis- 
solved." 

October  6,  1917,  an  additional  decree  was 
filed  as  follows: 

"Counsel  for  the  plaintiff  •  •  •  having 
asked  the  court  to  dispose  of  the  •  ♦  •  pray- 
er for  the  granting  of  a  preliminary  Injunction 
relative  to  the  five-cent  fare  in  which  the  court 
is  asked  to  grant  an  injunction  to  restrain  the 
defendant  company  from  charging  a  six-cent 
fare,  •  *  •  we  decline  to  grant  any  injunc- 
tion, for  the  reasons  heretofore  given,  •  •  • 
to  wit,  that  we  have  no  jurisdiction  in  the  case, 
under  the  decision  heretofore  cited." 

Plaintiif  has  appealed,  and  these  two  de- 
crees are  assigned  as  error. 

It  appears.  Inter  alia,  that  In  1894  the  Ta- 
maqua  &  PottsrlUe  Company  was  granted  a 
municipal  franchise  to  lay  tracks  In  the 
plaintiff  borough ;  that  in  1906  another  ordi- 
nance was  approved,  conferring  the  privilege 
of  making  certain  extensions,  wherein  It  was 
stipulated  that  not  more  than  a  five-cent  fare 
should  be  charged ;  that  later  the  rights  pos- 
sessed by  the  first-named'  corporation  passed 
to  the  other  defendants,  and  the  street  rail- 
way in  question  is  now  operated  by  the  East- 
em  Pennsylvania  Railways  Compnny. 

Plaintiff  contends  that  the  ordinance  of 
1906  is  binding  upon  the  defendant  compa- 
nies, and  therefore  the  latter  have  no  legal 
right  to  raise  their  fares  from  five  to  six 
cents,  while  the  defendants  contend  that 
they  never  built  the  extensions  granted  by 
this  ordinance,  and  for  that  reason  it  has  no 
binding  effect;  further,  that  they  have  com- 
piled in  all  respects  with  the  requirements  of 
the  Public  Service  Company  Law  of  July  26, 
1913  (P.  L.  1374),  and  are  entitled  to  charge 
the  Increased  rate;  but  the  court  below  did 
not  decide  any  of  these  contentions,  holding, 
as  stated  in  the  above-quoted  decrees,  that  It 
had  no  Jurisdiction,  and  citing  the  decision  of 
this  court  In  BeUevue  Borough  t.  Ohio  Val- 
ley Water  Co.,  246  Pa.  114,  91  Atl.  236. 

[1, 2]  In  the  BeUevue  Borough  Case,  we 
decided  two  points  of  law:  (1)  That  "here- 
after, so  long  as  the  act  of  1913  [supra]  re- 
mains In  force,  the  question  of  the  reason- 
ableness of  rates  established  by  public  serv- 
ice corporations  must  In  the  first  instance 
be  submitted  to  the  public  Service  Commis- 
sion, when  challenged"  (254  Pa.  116,  91  Aa 
237),  and  we  there  said,  "This  Is  now  the  de- 
clared statutory  policy  of  the  law,  and  it  Is 
binding  not  only  upon  the  Interested  parties, 
but  upon  the  courts  as  well"  (254  Pa.  116,  91 


Atl.  237).  (;2)  Where  contracts  fixing  a  rate 
"unlimited"  in  time  have  heretofore  been 
entered  Into  by  public  service  companies,  the 
state  has  the  right,  through  the  Public  Serv- 
ice Commission,  notwithstanding  the  con- 
tract, to  inquire  Into  and  adjust  the  rate  to  a 
reasonable  basis;  and,  in  this  connection, 
we  said:  "We  did  decide  in  [Turtle  Creek  Bor- 
ough V.  Penna.  Water  Co.,  243  Pa.  416,  90  Atl. 
199]  that  a  contract  of  this  kind,  unlimited 
by  Its  terms,  and  hence  indeterminate  aa  to 
time,  could  not  be  enforced  indefinitely,  and 
must  give  way  to  the  general  policy  of  the 
law  under  which  the  Legislature  created  a 
special  tribunal  to  pass  upon  and  determine 
questions  relating  to  the  reasonableness  of 
rates  charged  by  the  public  service  corpora- 
tions." See,  also,  Mt  Union  Borough  v.  Mt. 
Union  W.  Co.,  256  Pa.  616,  620, 100  AtL  968. 

As  before  stated,  the  court  below  did  not 
attempt  to  adjudge  as  to  the  binding  force 
of  the  alleged  contract  here  in  question,  i  e.. 
the  ordinance  of  1906,  but  evidently  based 
Its  decision  upon  our  ruling  in  the  BeUevue 
Borough  Case,  to  the  effect  that  questions 
of  rates  to  be  charged  by  pubUc  service  cop- 
poratlons  must  be  passed  upon  In  the  first 
instance  by  the  Public  Service  Commission, 
before  any  aspect  of  the  matter  involved  can 
be  brought  before  the  courts  for  determina- 
tion ;  and  in  this  we  see  no  error. 

[S-l]  The  act  of  191^,  supra,  does  not  de- 
prive the  courts  of  any  ultimate  power  there- 
tofore vested  in  them  under  the  laws  of  the 
commonwealth;     It    requires    merely    that 
when  a  rate  Is  to  be  or  has  been  increased  by 
a  public  service  corporation,  all  complaints 
concerning  the  change  shall  be  first  submit- 
ted to  and  passed  upon  by  the  Public  Service 
Commission.     In  turn,  the  decision  of  the 
commission   Is   subject  to  review,  and    the 
courts  are  vested  with  the  right  and  fixed 
with  the  duty  of  passing  upon  the   record 
brought  up  on  appeal  (Borough  of  Mt.  Union 
V.  Mt.  Union  W.  Co.,  256  Pa.  516,  518,  100  Atl. 
968),  "which  record  shaU  include  the  testimo- 
ny taken  therein,  the  findings  of  fact,  If  any, 
of  the  commission  based  upon  such  testimony, 
a  copy  of  all  orders  made  by  the  commission 
in  said  proceedings,  and  a  copy  of  the  opin- 
ion. If  any,  filed  by  the  commission"   (arti- 
cle 6,  §  18).    In  cases  where  the  parties  there- 
tofore had  a  right  of  trial  by  Jury,  it  is  still 
preserved  to  them  (article  6,  {  29,  as  an^ended 
by  Act  June  3,  1915  [P.  L.  779,  782] ;    New 
Brighton  Borough  v.  New  Brighton  W.  Co., 
247  Pa.  232,  241,  93  Atl.  327;   West  Virginia 
P.  ft  P.  Co.  V.  PubUc  Service  Commission,  61 
Pa.  Super.  Ct  556,  569) ;  and  In  aU  Instances 
It  is  made  the  duty  of  the  reviewing  court.  It 
it  shall  find  from  the  record  "that  the  order 
appealed  from  is  unreasonable  or  based  upon 
incompetent  evidence  materlaUy  affecting  the 
determination  or  order  of  the  commission,  or 
is  otherwise  not  In  conformity  with  law,"  to 
"enter  a  final  decree  reversing  tlie  order  of 
the  commission,  or,  in  its  discretion,  it  may 
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remand  the  record  to  the  commission,  with 
directions  to  reconsider  the  matter  and  make 
sQCli  order  as  shall  be  reasonable  and  In  con- 
formltr  with  law"  (arUcle  6,  {  24).  The  fact 
that  no  complaint  Is  made  to  the  commission, 
when  a  change  of  rate  is  tiled  with  that  body, 
does  not  prevent  any  person  affected  thereby 
thm  subseqaently  entering  one  (article  5,  | 
4).  Baltimore  &  Ohio  R.  R.  Co.  ▼.  Public 
Service  Conmlsslon,  66  Pa.  Super.  Ct  403, 
406.  T^e  commission  is  armed  with  ample 
facilities  for  making  investigations,  and  the 
provlslonB  of  the  statute  afford  it  full  means 
of  enfOTCing  its  orders  when  entered ;  more- 
over. In  change  of  rate  cases,  pending  hear- 
ing, the  commission  is  expressly  empowered 
to  require  the  public  service  company  involv- 
ed to  "furnish  to  its  *  *  *  patrons  a 
certificate  *  *  *  of  payments  made  by 
them  in  excess  of  the  prior  established  rate" 
(article  5,  {  4),  and  subsequently,  if  an  in- 
crease is  denied,  to  make  and  order  for  rep- 
aration (article  B,  |  5). 

[I]  The  plaintiff  borough  in  the  present 
case  may  file  its  complaint  and  have  it  pass- 
ed ni)on  by  the  Public  Service  Commlaslon, 
whose  duty  will  be,  not  only  to  decide 
as  to  the  reasonableness  of  the  rate,  but  also 
to  find  all  material  facts  in  connection  with 
the  Increase.  B.  &  O.  R.  R.  Co.  v.  Public 
Service  (Commission,  supra,  66  Pa.  Super. 
Ct  413.  Should  the  commission  decide  that 
the  change  of  fare  is  unreasonable,  then,  so 
tuT  as  the  borough  Is  concerned,  that  will  be 
the  end  of  the  matter;  but,  on  the  other 
hand,  should  that  tribunal  permit  the  in- 
crease, then,  on  appeal,  the  borough  can  raise 
aU  questions  properly  Involved  in  which  it 
has  an  interest,  and  have  them  passed  upon 
by  the  courts. 
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Since  the  Public  Service  Company  Law  has 
been  upon  our  books,  we  have  consistently 
adhered  to  the  rule  that  matters  within  the 
Jurisdiction  of  the  commission  must  first  be 
determined  by  it,  in  every  instance,  before 
the  courts  will  adjudge  any  phase  of  the  con- 
troversy (Bethlehem  City  "Water  Co.  v.  Beth- 
lehem Borough,  No.  2,  253  Pa.  333,  337,  338, 
9S  Aa  646 ;  New  Brighton  Borough  v.  New 
Brighton  Water  O.  et  aL,  247  Pa.  232,  240, 
241,  242,  93  Atl.  327) ;  and  it  Is  plain  that 
orderly  procedure  requires  an  adherence  to 
this  practice,  otherwise  different  phases  of 
the  same  case  might  be  pending  before  the 
commlaslon  and  the  courts  at'one  time,  which 
would  cause  endless  confusion.  Under  the 
established  system,  the  commission,  in  the 
first  Instance,  passes  upon  all  dianges  of 
rates  made  by  public  service  corporations, 
subject  to  a  proper  and  well-regulated  re- 
view by  the  courts,  where  and  when  all  ques- 
tions of  law  may  be  raised  and  determined ; 
and  "this  is  so  not  because  the  courts  have 
any  desire  to  avoid  the  performance  of  duties 
cast  upon  them  by  the  law,  but  because  the 
people,  speaking  through  the  Legislature, 
have  declared  that  these  duties  shall  be  per- 
formed by  a  special  tribunal  created  for  the 
purpose.  The  disposition  everywhere  Is  to 
commit  questions  relating  to  the  regulation 
and  to  the  rates  of  public  service  corpora- 
tions, to  the  supervisory  powers  of  special 
tribunals,  and,  concededly,  matters  of  this 
character  are  within  the  domain  of  leglsla 
tlve  action."  Bellevue  Borough  v.  Ohio  Val- 
ley Water  Ck).,  supra,  245  Pa.  118,  91  Atl. 
237.  See,  also,  York  Water  Co.  t.  Xork,  260 
Pa.  115,  118,  95  Atl.  396. 

The  assignments  of  error  are  overruled, 
and  the  orders  appealed  from  are  affirmed. 
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WILLIAMS  et  aL  ▼,  NOTOPOLOS. 
(Supreme  Court  of  Pennsylvania.    Jan.  7, 1918.) 

1.  Assumpsit,  Action  of  €=9l8— StrBnoiERoY 

OF  PLBADINQS— PSACTICB  ACT. 

Under  Practice  Act  May  14,  1915  (P.  L. 
483)  §  2,  providing  that  in  actions  of  assumpsit 
the  pleadings  shall  consist  of  the  plaintiCTs 
statement  of  claim,  the  defendant's  affidavit  of 
defense,  and,  where  a  set-off  or  connterdaim  is 
pleaded,  the  plaintiff's  reply  thereto,  a  record 
showing  a  statement  of  claim  and  answer  by 
defendant  in  the  form  of  a  petition  to  open  a 
judgment  and  a  reply  thereto  by  plaintiff  was 
sufficieut,  although  it  is  better  practice  to  have 
the  issue  formally  stated  and  to  incorporate 
the  questions  to  be  decided  by  the  jury  into  the 
order,  so  that  they  may  be  answered  specifically 
by  the  jury. 

2.  Etidknce  ®s»441(4)  —  Pabol  Affbcting 
Lease— Pbiob  Aobeement. 

In  an  action  for  judgment  in  ejectment  be- 
cause of  alleged  breach  of  an  agreement  that 
the  lessee's  plans  for  alteration  should  be  ap- 
proved by  lessor  before  work  thereon,  evidence 
as  to  a  conversation  between  the  lessor  and  the 
lessee,  referring  to  the  insertion  of  the  agree- 
ment and  of  an  alleged  promise  by  the  lessor 
as  to  alterations  permissible  thereunder,  occur- 
ring before  the  lease  was  executed,  was  not  con- 
temporaneous, and  was  properly  excluded. 

3.  Evidence  «=9441(4)  —  Pabol  Evidence  — 
Aoreeuents  in  Lease. 

Where  there  was  no  allegation  that  anything 
was  left  out  of  the  lease  by  fraud,  accident,  or 
mistake,  its  terms  were  not  to  be  varied  by  set- 
ting up  a  parol  agreement,  even  though  it  was 
contemporaneous  with  the  execution  of  the 
lease. 

4.  Landlobd  and  Tenant  «=»53(2)— Assign- 
ment BT  Landlobd— Rights  of  Assignee. 

Under  Act  32  Hen.  VIII,  c.  34,  which  is 
in  force  in  Pennsylvania,  all  the  rights  and  rem- 
edies under  a  lease  which  belong  to  the  lessor 
belong  to  his  grantee. 

3.  Landlobd  and  Tenant  e=*i7  —  "Condi- 
tions." 
"Conditions"  are  qualifications  annexed  by 
the  lessor,  whereby  the  estate  granted  may  be 
enlarged,  diminished,  created,  or  defeated  on 
the  happening  of  some  contingent  event 

[Ed,  Note.— For  other  definitions,  see  Words 
and  Phrases,  first  and  Second  Series,  Condi- 
tion.] 

Q.  Landlobd  and  Tenant  €=»37  —  Lease  — 

CONBTBDCTION  IN   FaVOB  OF  LESSEE. 

Any  uncertainty  as  to  the  meaning  of  a 
clause  in  a  lease  is  to  be  determined  in  favor 
of  the  lessee. 

7.  Landlobd   and   Tenant   «s»281— Aobeb- 

MENT— BBEACH-njDDOltENT. 

Where  the  lessee  agreed  that  all  plans  for 
alterations  should  be  submitted  to  and  be  ap- 
proved by  the  lessor  before  any  alteration  was 
made,  and  that  on  the  breach  of  any  of  the  con- 
ditions of  the  lease  the  lessor  might  obtain 
possession  by  an  amicable  action  and  confession 
of  judgment  in  ejectment,  and  the  lessor  sold 
the  reversion,  and  the  lessee  made  improvements 
without  the  consent  of  the  owner,  and  where 
there  was  evidence  that  the  owner's  refusal  was 
capricious  and  solely  to  enable  him  to  forfeit 
the  lease  he  was  not  entitled  to  judgment 

8.  Landlobd  and  Tenant  «=»152(11)— Con- 
ditions OF  Lease— Lessob'b  Affboval  of 
Plans  foe  Altkbations— Good  Faith. 

In  such  case,  held,  that  the  owner's  good 
faith  in. refusing  to  approve  the  lessee's  plans 
for  alterations  was  a  question  of  fact  for  the 
jury. 


9.  Landlord  and  Tenant  «=»152{11) — Les- 
bob's  Approval  of  Plans  vob  Altebation 
— Oood  Faith. 
To  justify  a  refusal  to  approve  the  lessee's 
plans  for  alteration  submitted  as  required   by 
the  lease  on  the  ground  that  it  is  not  satis- 
factory, the  objection  should  be  made  in  good 
faith,  and  must  not  be  merely  capricious. 

Appeal  from  Court  ot  Common  Pleas,  Cam- 
bria County. 

Action  by  Homer  D.  Williams  and  another, 
for  the  use  of  Oeorge  Panagotacos,  agalnat 
A.  Notopolos,  with  answer  by  defendant  In 
the  form  of  a  petition  to  open  a  confeesecl 
Judgment  entered  by  virtue  of  a  warrant  In 
a  lease.  Judgment  opened.  Verdict  for 
plaintiff,  and  Judgment  thereon,  and  defend- 
ant appeaU.  Berersed,  Tlth  a  venire  f  adaa 
de  novo. 

See,  also,  247  Pa.  654,  93  AtL  610. 

Argued  before  BBOWN,  C.  J.,  and  ME^S- 
TRBZAT,  POTTER,  STEWART,  MOSCH- 
ZISKER,  FRAZER,  and  WALLING,  JJ. 

J.  Earl  Ogle,  Jr.,  of  Johnstown,  and  John 
M.  Freeman,  of  Pittsburgh,  for  appellant. 
P.  N.  Shettig,  of  Bbensburg,  and  L.  Verde 
Rhne,  of  Johnstown,  for  appellees. 

POTTER,  J.  From  the  record  In  this  case. 
It  appears  that  on  June  17,  1913,  the  owners 
of  a  three-story  brl<*  building  and  lot  of 
ground  on  Main  street,  Johnstown,  leased  the 
property  to  the  defendant  for  a  term  of  five 
years,  with  the  right  of  renewal  for  five 
years  more.  It  was  contemplated  that  the  ' 
lessee  should  make  alterations  and  Improve- 
ments to  the  building  at  his  own  expense 
and  the  lease  contained  the  following  provi- 
sion: 

"Lessee  also  agrees  that  all  plans  for  altera- 
tions, improvements  and  changes  to  said  build- 
ings shall  be  submitted  to,  and  be  approved  la 
writing  by  the  said  lessors,  their  duly  authoris- 
ed agents  or  attorneys,  before  any  work  is  done 
or  changes  made  in  said  buildings." 

The  lease  also  contained  a  clause  author- 
izing, on  the  breach  of  any  of  Its  conditions 
by  the  lessee,  the  entry  of  Judgment  In  eject- 
ment against  him,  and  the  Issuance  of  a  writ 
of  habere  facias.  There  was  also  the  fol- 
lowing (dause: 

"All  rights  and  liabilities  given  to  or  imposed 
upon  either  or  any  of  the  parties  hereto  shall 
extend  to  and  be  binding  upon  and  inure  to  the 
benefit  of  the  heirs,  executors,  administrators 
and  assigns  of  such  parties." 

Notc^olos,  the  defendant,  entered  into  pos- 
session, and  shortly  thereafter,  on  August 
20,  1913,  the  lessors  sold  the  leased  premises 
to  Oeorge  Panagotacos.  The  grantee  took  the 
property  subject  to  the  lease  but  It  does  not 
appear  that  It  was  ever  assigned  to  him. 

In  August  and  September,  1913,  Notopolos 
submitted  to  Panagotacos  plans  for  proposed 
alterations  of  the  building  on  the  leased 
premises,  but  the  latter  declined  to  approve 
them,  and,  without  his  approval,  the  lessee 
proceeded  to  make  the  alterations  shown  by 
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the  plans.  Thereapcm  Panagotaeos  caaaed 
Jadgment  In  ejectment  to  be  entered  against 
the  lessee,  alleging  a  violation  of  the  condi- 
tion quoted  above,  and  issued  a  writ  of  hab- 
ere facias,  which  was  executed  by  the  sherifT. 
Upon  petition  of  the  lessee,  the  court  struck 
off  the  Judgment,  and  set  aside  the  execution, 
and  the  property  was  restored  to  his  posses- 
sion. On  appeal  this  court  reversed  the  or- 
der, striking  off  the  Judgment,  but  opened 
it,  and  awarded  a  procedendo,  with  a  stay  of 
proceedings  on  thte  execution.  Williams  t. 
Notopolos,  247  Pa.  654,  93  Atl.  610. 

No  formal  pleadings  were  filed,  and  no  is- 
sue was  framed  by  the  court  below.  The 
trial  resulted  in  a  verdict  for  plaintiff  by  di- 
rection of  the  court. 

[1]  In  the  first  and  second  assignments  of 
error,  complaint  is  made  of  the  court  be- 
low for  proceeding  with  the  trial  of  the  case, 
against  the  objection  of  counsel  for  plaintiff, 
withont  a  formal  issue  having  been  framed. 
PracUce  Act  May  14,  1915  (P.  L.  483)  {  2, 
provides  that  in  actions  of  assumpsit  "the 
pleadings  shall  consist  of  the  plaintiff's  state- 
ment of  claim,  the  defendant's  aflldavit  of  de- 
fense, and,  where  a  set-off  or  counterclaim 
is  pleaded,  the  plaintiff's  reply  thereto." 
The  record  In  the  present  case  contains  a' 
statement  of  claim,  an  answer  by  defendant 
in  the  form  of  a  petition  to  open  the  judg- 
ment, and  a  reply  thereto  by  plaintiff.  This 
in  substance,  meets  the  requirements  of  the 
act  of  assembly,  although  it  la  undoubtedly 
better  practice,  and  aids  the  intelligent  de- 
termination of  the  matter,  to  have  the  Is- 
sue formally  stated,  and  to  incorporate  the 
questions  to  be  decided  by  the  Jury  into  the 
order,  so  that  they  may  be  answered  spe- 
dflcally  by  the  jury,  in  accordance  with  the 
practice  commended  in  Martin  v.  Kline,  157 
Pa.  473,  27  Atl.  753. 

The  third,  fourth,  and  fifth  assignments 
of  error  are  to  the  action  of  the  trial  judge 
in  sustaining  objections  to  certain  questions 
put  by  plaintiff's  counsel  upon  cross-examina- 
tion. These  questions  were  rightfully  ex- 
cluded, as  they  were  not  properly  croes-ex- 
amination,  and  were  irrelevant. 

[2,  3]  In  the  sixth,  seventh,  ninth,  and  tenth 
assignments  it  is  alleged  that  the  trial  judge 
erred  in  excluding  evidence  of  a  conversa- 
tion between  the  lessor  and  lessee,  in  refer- 
ence to  the  Insertion  In  the  lease  of  the 
clause  as  to  alterations,  and  of  an  alleged 
promise  made  by  the  lessor  in  regard  to  the 
alterations  that  would  be  permitted  under 
such  clause.  As  this  conversation  took  plans 
on  June  12,  1913,  and  the  lease  was  not  ex- 
ecuted until  June  17th,  five  days  later,  the 
alleged  promise  or  agreement  was  not  con- 
temporaneous with  the  execution  of  the  lease, 
and  the  evidence  was  properly  excluded. 
Iliere  was  no  allegation  that  anything  was 
left  out  of  the  lease  by  fraud,  accident,  or 
mistake,  and  in  the  absence  of  such  an  aver- 
ment, the  terms  of  a  written  instrument  are 


not  to  be  varied  by  setting  up  a  parol  agree- 
ment, even  though  it  was  contemporaneous 
with  the  execution  of  the  written  document 
General  Motors  Truck  Co.  v.  Philadelphia 
Paving  Co.,  248  Pa.  499,  94  Att.  235 ;  l<^rst 
Nat  Bank  of  Shickshlnny  v.  Tustin,  246  Pa. 
151,  92  AH.  119;  Crelier  v.  Mackey,  243  Pa. 
363,  90  AU.  158. 

The  real  question  in  this  case,  raised  by 
several  assignments  of  error,  is  whether  the 
plaintiff  had  the  right  to  enforce  forfeiture 
of  the  lease  for  the  reason  assigned  in  bis 
statement,  and,  if  so,  whether  his  good  faith 
in  so  doing  is  a  question  for  the  Jury. 

[4-7]  The  plaintiff,  as  owner  of  the  rever- 
sion, is  entiUed  under  Act  32  Hen.  VIII,  c 
34,  which  is  in  force  in  Pennsylvania,  to  all 
the  rights  and  remedies  under  the  lease 
which  l>elong:ed  to  his  grantors,  the  original 
lessors.  "After  reciting,  inter  alia,  'that  by 
the  common  law  no  stranger  to  any  covenant 
could  take  advantage  thereof  but  only  such 
as  were  parties  or  privies  thereunto,'  the 
statute  enacts  that  grantees  or  assigrnees  of 
the  reversion,  or  assignees  of  lessors,  shall 
enjoy  the  same  benefits  and  remedies  which 
the  lessors  or  grantors  themselves  had  or  en- 
joyed for  the  breach  of  any  condition,  cove- 
nant or  agreement  contained  or  expressed  in 
leases  or  grants."  Jackson  &  Oross  on  Land- 
lord and  Tenant  In  Pennsylvania,  p.  526,  { 
984.  If  the  plaintiff  is  entitled  to  claim  the 
benefits  of  the  provisions  of  the  lease,  then 
the  next  question  is  whether  the  agreement, 
on  the  part  of  the  lessee,  that  his  plans  for 
alterations  to  the  building  shall  be  submit- 
ted to  and  approved  by  the  lessor,  before 
any  wwk  shall  be  done  or  changes  made  in 
the  buildings,  amounts  to  a  condition  or  is 
merely  a  covenant.  Conditions  are  "qualifi- 
cations annexed  by  the  lessor,  whereby  the 
estate  granted  may  be  enlarged,  diminished, 
created  or  defeated,  upon  the  happening  of 
some  contingent  event."  Jackson  &  Cross  on 
Landlord  and  Tenant  in  Pennsylvania,  i  37, 
p.  33.  "The  underlying  principle  of  all  condi- 
tions subsequent  in  grants  of  land  Is  that 
they  prescribe  terms  upon  which  the  land 
shall  revert  to  the  grantor.  The. condition 
may  be  that  subsequent  to  receiving  the  land 
the  grantee  must  not  do  some  particular 
thing  or  it  may  be  that  he  must  do  some  re- 
quired thing.  But  in  either  case,  If  the 
grantee  falls  to  perform  the  condition,  his 
right  to  the  land  ceases,  and  the  estate  re- 
verts to  the  grantor  as  a  matter  of  right ; 
and  he  may  enter  or  bring  ejectment."  Sims 
on  Covenants  which  Run  with  Land,  p.  20. 
"A  condition,  on  breach  of  which  the  ten- 
ant's interest  may  be  terminated,  is  to  be 
distinguished  from  a  covenant,  a  breach  of 
which  cannot,  in  the  absence  of  a  statutory 
provision  to  the  contrary,  affect  the  tenant's 
interest,  but  merely  gives  the  landlord  a 
right  of  action  for  damages,  or  occasionally, 
a  right  to  an  injunction,  or  a  decree  for  spe- 
cific performance.  •  •  *  Mere  words  of 
agreement,  not  contemplating  a  termination 
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of  tbe  lessee's  Interest  npon  his  default,  cre- 
ate a  covenant,  and  not  a  condition."  2  Tif- 
fany on  Landlord  and  Tenant,  f  194  (b),  p. 
1364.  In  Paschall  y.  Passmore,  16  Pa.  295, 
page  307,  cited  by  appellant,  Mr.  Justice 
Bell  said: 

"Where  the  language  of  an  ae^reement  can  be 
resolTed  into  a  covenant,  the  judicial  inclina- 
tion is  BO  to  construe  it;  and  hence  it  has  re- 
sulted that  certain  features  have  ever  been  held 
essential  to  the  constitution  of  a  condition.  In 
the  absence  of  any  of  these,  it  is  not  permitted 
to  work  the  destructive  effect  the  law  otherwise 
attributes  to  it.  As  proper  to  frame  a  condi- 
tion, certain  words  are  recognized,  which,  of 
their  own  nature  and  efficacy,  without  tbe  addi- 
tion of  other  words,  are  anfficient.  Among 
these,  three  are  said  to  be  most  appropriate  to 
make  an  estate  conditional;  namely,  proviso, 
ita  quod,  and  sub  conditione." 

In  tbe  present  case,  the  wording  of  the 
clause  in  question  Is,  "Lessee  also  agrees," 
etc.,  and  it  contains  none  of  the  expressions 
especially  appropriate  in  framing  a  condi- 
tion. It  may  fairly  be  regarded  as  merely  a 
covenant.  In  tbe  lease,  however,  covenants, 
agreements,  and  conditions  are  placed  sub- 
stantially upon  the  same  basis,  and  a  breach 
of  either  gives  the  lessors  the  right  to  de- 
clare a  forfeiture.  But  the  "additional  rem- 
edy" of  obtaining  possession  by  means  of  an 
amicable  action  and  confession  of  judgment 
in  ejectment,  which  is  the  remedy  to  which 
plaintiff  has  resorted,  is  given  only  "on  the 
breach  of  any  of  the  conditions  of  this  lease." 
It  would  be  possible  to  so  construe  this  as  to 
include  covenants  and  agreements,  but  we 
see  no  necessity  for  such  construction  under 
the  settled  rule  that  any  uncertainty  as  to 
the  meaning  of  a  clause  in  a  lease  is  to  be 
determined  in  favor  of  the  lessee.  In  Mc- 
Knight  y.  Kreutz,  61  Pa.  232,  cited  by  appel- 
lant as  similar  in  practice  to  the  case  at  bar, 
Mr.  Justice  Strong  said  (51  Pa.  237): 

"Conditions  that  work  forfeitures  are  not 
favorites  of  the  law,  and  nothing  less  than  a 
clear  expression  of  mtention  that  a  provision 
shall  be  such,  will  make  it  a  condition  upon 


which  the  continuance  of  an  estate  granted  de- 
pends." 

We  hold,  therefore,  that,  Under  the  terms 
of  the  lease,  plaintiff  is  not  entitled  to  an 
amicable  action  and  confession  of  judgment 
in  ejectment,  by  reason  of  the  alleged  breadi 
of  the  agreement  that  his  plans  should  be 
submitted  to  and  approved  by  the  lessors, 
before  he  began  work  on  the  alterations. 

[I,  I]  The  question  of  plaiutifCs  good  faith 
in  his  refusal  to  approve  the  plans  which 
defendant  submitted  to  him  was  a  question 
of  fact  which  should  have  been  submitted  to 
the  jury.  The  rule  of  law,  where  work  or 
material  must  be  satisfactory  to  the  party 
acquiring  it,  is  stated  in  Thaler  Bros.  v. 
Greisser  Construction  Co.,  229  Pa.  612,  618, 
79  Atl.  147,  149  (33  L.  R.  A.  [N.  S.]  845),  by 
our   Brother   Moschzlsker  as  follows: 

"The  question  for  determination  is  not  as  to 
whether  or  not  the  one  complaining  ought  to  be 
satisfied,  but  solely  as  to  the  good  faith  of  the 
dissatisfaction  alleged.  'To  justify  a  refusal  to 
accept  *  *  *  on  the  ground  that  it  is  not 
satinactory,  the  objection  should  be  made  in 
good  faith.  It  must  not  be  merely  capricious.' 
gingerly  v.  Thayer,  108  Pa.  291  [2  AU.  230,  56 
Am.  Rep.  207]"— citing  also  numerous  later 
cases  to  the  same  effect. 

The  same  testimony  of  defendant  as  to 
tho  actions  of  plaintiff  when  the  plans  were 
submitted  to  him,  and  the  testimony  of  tbe 
witness,  Ros«,  as  well  as  plaintiff's  own  tes- 
timony as  to  his  reasons  for  refusing  to  ap- 
prove the  plans,  were  sufficient  to  warrant 
the  jury  in  finding  as  a  fact  that  his  refusal 
was  capricious  and  not  made  in  good  fbith, 
and  was  solely  for  the  purpose  of  enabling 
him  to  gain  possession  of  the  demised  prem- 
ises by  a  forfeiture  of  the  imexpired  term 
of  the  lease.  Whether  or  not  there  was  an 
actual  breach  of  the  lease  depends  apon  the 
fact  as  to  plaintiff's  good  faith  in  refusing  to 
approve  the  plans. 

Tbe  sixteenth  and  eighteenth  assignments 
of  error  are  sustained,  and  the  judgment  is 
reversed,  with  a  venire  facias  de  noFa 
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In  re  KUTZ-S  ESTATE. 

Appeal  of  LAUREL  HILL  VALLEY  COAL  «t 
COKE  CO.  et  al. 

(Supreme  Coort  of  Peniuylvania.   Jan.  7, 1918.) 

1.  Specific  Pebfobuanck  «s»32(1)— Mutdai>- 
itt  of  aobkement. 

An  ^eement  lacking  in  mntuality  cannot 
be  specifically  enforced. 

2.  Specific  t>EBFOBMANCE  ®=>87,  90  —  Evi- 
dence —  Conditions  Pbecedent  —  Offeb  to 
Pebforu. 

Id  a  suit  for  specific  performance,  the  plain- 
tiff must  show  he  has  performed,  or  was  ready 
to  perform,  his  part  of  the  contract,  and  that 
he  has  not  been  guilty  of  laches  or  unreasonable 
delay;  and,  where  the  proof  leaves  the  case 
doubtfnl,  he  ia  not  entitled  to  a  decree. 

3.  Specific  Pebformance  ®=>97(1)  —  Cordi- 
TioNs  Pbecedent— Tkndbb. 

Tender  of  performance  on  the  part  of  the 
plaintiff  ia  prerequisite  to  a  decree  for  specific 
performance  of  a  contract  for  the  sale  of  real 
estate. 

4.  Specific  Pebfobmancb  «=b8  —  Kkuev  — 

DlSCBETION. 

The  granting  of  relief  by  the  chancellop  is 
a  matter  of  grace,  and  not  of  right,  though 
the  court  must  exercise  a  legal  discretion,  and 
be  governed  by  equitable  principles,  and  not 
rule  the  matter  arbitrarily. 

5.  Specific  Perforhance  «=>121(S)— Relief 
—Denial. 

In  a  proceeding  in  the  orphans'  court  for 
specific  performance  of  a  contract  for  the  sale 
of  real  estate  owned  by  the  decedent,  where  it 
appeared  that  the  relief  was  not  sought  for  more 
than  three  years  after  performance  was  due  un- 
der the  contract,  that  the  board  of  the  plaintiff 
corporation  had  by  resolution  previously  granted 
decedent  and  others  leave  to  withdraw  from  the 
contract,  that  petitioner  made  no  tender  of  the 
consideration,  uiat  its  board  had  not  anthorized 
the  proceeding,  and  that  many  stockholders  were 
opposed  thereto,  and  that  if  the  relief  was  grant- 
ed a  parchase-money  mortgage  would  have  to 
be  given  npon  which  foreclosure  proceedings 
might  be  necessary,  which  would  cauae  delay 
and  expense,  the  refusal  of  the  relief  prayed 
for  was  not  error. 

Appeal  from  Orphans'  Court,  Somerset 
County. 

Petition  for  specific  performance  of  a  con- 
tract for  tte  sale  of  real  estate  by  the  Laurel 
Hill  Valley  Coal  &  Coke  Company  and  Henry 
D.  Greoi  against  the  estate  of  Cyrenlus  W. 
Kutz,  deceased.  From  a  decree  refusing  the 
relief,  plaintiffs  appeal.   Affirmed. 

The  following  Is  the  opinion  of  Ruppel,  P. 
J.,  In  the  court  below: 

While  there  has  been  considerable  testimony 
taken,  there  is  very  little  dispute  as  to  the 
facts,  and  instead  of  stating  the  facts  separately 
in  order  as  requested  by  counsel  for  respond- 
ents, the  court  deems  it  sufficient  to  give  a  nar- 
rative statement  covering  such  facts  as  are  im- 
portant'in  the  case. 

Cyrenius  W.  Kutz,  a  resident  of  Somerset 
county,  was  the  owner  of  certain  lands  and 
minerals  situate  in  Somerset  county,  and  on 
the  30th  day  of  January,  1911,  he  executed  two 
articles  of  agreement,  one  relating  to  certain 
lands  owned  by  Mr.  Kutz,  in  fee  simple,  and  the 
other  relating  to  coal  and  other  minerals.  Both 
agreements  are  substantially  the  same  in  form 
and  are  made  by  Mr.  Kutz  of  the  first  part. 


and  "Henry  D.  Green,  attorney  for  a  proposed 
corporation  of  Pennsylvania,  with  $50,000  capi- 
tal stock,  of  the  second  part."  For  the  several 
tracts  of  land  owned  in  the  fee  simple  by  Kutz, 
the  consideration  was  fixed  at  $12,3S4,  and  for 
the  coal  and  mineral  only,  the  consideration  was 
fixed  at  112,604.  to  be  paid  "in  the  following 
manner:  One  dollar  down  at  the  signing  of  the 
agreement,  10  per  cent,  in  capital  stock  in  the 
proposed  corporation  above  mentioned,  and  the 
remainder  to  be  secured  by  a  bond  and  mortgage 
of  said  corporation  upon  the  premises  describ- 
ed below,  within  three  years  from  the  date  of 
said  mortgage,  interest  to  be  paid  at  5  per  cent 
after  possession  is  delivered  to  mortgagor. 
*  *  *  And  upon  payment  of  said  purchase 
money  provided  above,  the  said  party  of  the 
first  part  will,  at  the  proper  charge  of  the  said 
party  of  the  second  part,  make,  execute  and  de- 
liver to  the  said  party  ot  the  second  part  a  ^ood 
and  sufficient  deed,  etc.  »  •  »  And  it  is 
further  agreed  By  and  between  the  said  parties 
that  possession  of  the  said  premises  shall  be 
delivered  to  the  party  of  the  second  part,  his 
heirs  or  assigns,  on  the  day  possession  is  re- 
quested in  writing  by  the  said  party  of  the  sec- 
ond part,  his  heirs  or  assigns,  until  which  time 
the  said  party  of  the  first  part  shall  be  entitled 
to  have  and  receive  the  rents,  issues  and  profits 
thereof.  *  *  *  It  is  further  agreed  that  the 
said  party  of  the  first  part  will  execute  and  de- 
liver the  deed  of  conveyance  as  above  mentioned 
to  the  directors  of  the  proposed  corporation  after 
a  charter  has  been  granted,  and  that  upon  de- 
livery of  sucdt  deed  said  corporation  will  execute 
the  mortgage  above  referred  to  as  part  of  the 
consideration,  and  make  out  certificates  of  stock 
to  the  said  party  of  the  first  part  for  the  amount 
of  the  purchase  money,  which  is  to  be  payable 
in  stock ;  s^d  mortgage  after  execution,  and 
said  stock  after  being  issued,  is  to  be  placed 
in  the  hands  of  the  directors  of  said  corporation 
with  the  executed  deeds,  they  to  hold  the  same 
until  the  property  is  sold  and  thereby  money  is 
raised  to  pay  oS  the  mortgages  and  the  amounts 
due  on  distribution  among  the  stockholders." 

On  the  23d  of  October,  1011,  an  application 
was  filed  for  a  charter  for  the  Laurel  Hill  Val- 
ley Coal  &  Coke  Company;  the  puri>ose  of  the 
corporation  being  stated  to  be  the  mining,  sell- 
ing, and  shipping  of  coal  and  other  minerals 
incidentally  developed,  and  the  making  of  coke 
and  its  products  from  such  sale,  and  as  far  as 
may  be  necessary  for  the  purposes  of  said  busi- 
ness, acquiring,  holding,  and  disposing  of  coal, 
coal  lands,  and  other  reail  and  personal  property, 
and  transacting  such  other  business  as  is  in- 
cidental to  said  purposes.  The  amount  of  tiie 
capital  stock  of  the  corporation  was  fixed  at 
$50,000  divided  into  l.OOO  shares  of  the  par 
value  of  $50  each.  Among  the  subscribers  to 
the  capital  stock  is  the  Laurel  Hill  Lumber 
Company,  90  shares;  C.  W.  Kutz,  52  shares; 
Cosmos  D.  Kutz,  2  shares;  Daniel  H.  Schweyer, 
12  shares;  and  Albert  Knabb,  5  shares.  The 
last  of  the  three  above  named  paid  their  sub- 
scriptions to  stock,  and  are  the  only  ones 
who  paid  any  money  on  the  stock  subscriptions. 
The  officers  of  the  corporation  sold  stock  of  the 
company  to  the  amount  of  ^5,000,  which  was 
paid  into  the  treasury.  This  money  was  the 
only  asset  of  the  corporation.  The  charter  was 
duly  recorded  in  Berks  county,  but  was  not  re- 
corded in  Somerset  county. 

On  the  11th  of  November,  1911,  at  a  meeting 
of  the  stockholders  of  the  Laurel  Hill  Valley 
Coal  &  Coke  Company,  the  following  resolution 
was  unanimously  adopted:  "Resolved,  that  in 
the  mortgages  directed  to  he  given  to  the  com- 
pany according  to  the  agreement  of  incorpora- 
tion, they  be  made  payable  on  or  before  July 
1,  1914,  and  it  be  provided  in  said  mortgages 
and  deeds  that  the  privilege  be  given  to  any 
landowner  to  withdraw  his  land  after  said  date. 
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upon  cancellation  of  tbe  mortgage  and  the  shares 
of  stock  issued  to  him  on  account  of  the  pur- 
chase money." 

On  the  23d  of  January,  1912.  a  meeting  of 
the  stockholders  of  the  Laurel  Hill  Vall^  Coal 
&  Coke  Company,  lield  at  Confluence,  Pa.,  O. 
W.  Kutz,  George  Dumbauld,  and  Jacob  Kregar 
were  appointed  a  committee  to  prospect  a  num- 
ber of  tracts  of  land  by  examining  the  present 
openings,  drilling  of  coal,  obtaining  eurveys, 
engineers'  reports,  analyses  of  the  coal,  etc.,  on 
lands  which  the  corporation  intended  to  pur- 
chase; the  lands  included  those  of  the  decedent, 
C.  W.  Kutz.  This  committee  expended  $3,644.- 
56.  No  detailed  report  of  the  doings  of  this 
committee  was  made  until  May  5,  1915,  when 
the  committee  submitted  a  report  showing  what 
bad  been  done,  the  names  of  the  surveyors  and 
engineers  employed,  the  amount  of  money  ex- 
pended, etc.  This  report,  in  two  sections,  is  dat- 
ed as  follows:    "5-5-15  as  of  7—1—14." 

On  June  17,  1915,  Henry  D.  Green  wrote 
to  O.  W.  Kutz,  stating  that  the  I^aurel  Hill 
Lumber  Company,  a  corporation  in  some  way 
connected  with  the  Laurel  Hill  Valley  Coal  & 
Coke  Company,  had  executed  mortgages  and  stock 
certificates  for  the  latter  company,  which  were 
placed  in  escrow,  and  Mr.  Green  with  his  letter 
inclosed  deeds  for  Mr.  Kutz  and  his  wife  to  exe- 
cute in  accordance  with  the  articles  of  agree- 
ment of  January  30,  1911,  and  Mr.  j^nts  ie 
advised  in  this  letter  that  his  deeds  upon  receipt 
win  be  placed  with  the  other  agreements  and 
papers  in  escrow;  and  the  letter  proceeds:  "In 
other  words,  when  a  purchaser  is  found  and 
the  money  paid,  it  will  be  paid  to  the  trust  com- 
pany for  payment  to  the  property  owners  ac- 
cording to  the  terms  of  the  agreement,  and  no 
title  will  pass  to  purchasers,  nor  will  any  deed 
be  delivered  except  upon  the  conditions  set  forth 
in  the  agreement.  In  this  way  the  rights  of  all 
parties  will  be  perfectly  safeguarded.  I  am 
preparing  deeds  to  be  signed  by  other  landown- 
ers according  to  the  terms  of  their  agreements, 
and  I  will  ask  you  to  assist  me  in  having  as 
much  of  this  land  put  into  shape  for  sale  as 
possible.  On  the  30th  of  June,  1915,  Mr.  Green 
again  wrote  to  Mr.  Kutz,  stating  that  he  was 
waiting  for  a  reply  to  his  letter  of  June  17th. 

On  the  1st  of  July,  1915,  Mr.  Kutz  acknowl- 
edges receipt  of  these  letters,  and  says:  "WUl 
say  in  reply  that  so  far  as  your  letter  of  recent 
date  is  concerned  and  what  you  ask  me  to  sign 
I  will  not  do,  as  I  consider  all  options  void  since 
July  1,  1914.  Had  you  and  others  of  your 
committee  tried  as  hard  to  effect  a  sale  as  Dum- 
bauld, Kregar  and  myself  did  to  get  surveys 
made  and  prospecting  done,  we  might  not  now 
be  a  company  without  property  to  dispose  of. 
•  •  •  I  will  not  sell  any  of  my  lands  for  a 
worthless  mortgage." 

No  further  steps  were  taken  during  the  life- 
time of  Mr.  Kutz,  who  died  May  16,  1916,  and 
his  daughter,  Mrs.  Barron,  was  appointed  his 
administratrix.  The  agreements  between  Mr. 
Kutz  and  Mr.  Green  purport  to  have  been  sign- 
ed by  C.  W.  Kutz  and  Susannah  C.  Kutz,  his 
wife,  and  in  that  form  were  handed  to  Mr. 
Green  by  Mr.  Kutz.  D.  H.  Schweyer  signed 
aa  an  attesting  witness  to  Mrs.  Kutz.  The 
agreements  were  not  acknowledged  before  a 
magistrate,  but  after  the  death  of  Mr.  Kutz, 
Mr.  Green  acknowledged  his  signature  to  the 
articles  of  agreement,  and  had  same  placed  up- 
on record  in  Somerset  county. 

On  the  15th  of  January,  1917,  the  administra- 
tor of  C.  W.  Kutz  presented  a  petition  for  an 
order  for  the  sale  of  real  estate  for  the  payment 
of  debts.  The  petition  sets  forth  that  the  debts 
ot  the  decedent  amount  to  over  $55,000,  and 
the  personal  property  less  than  $1,300,  and 
asks  for  the  sale  of  the  real  estate,  including 
the  lands  and  minerals  described  in  the  agree- 
ment between  Mr.  Kutz  and  Mr.  Green.  An 
order  of  sale  was  granted  on  the  16th  of  Feb- 
ruary, 1917.     The  real  estate  described  in  the 


order  was  sold  to  J.  C.  Barron,  hasband  of  tbe 
administratrix,  for  $8,000.  Mr.  Green,  for  him- 
self and  as  attorney  for  tbe  Laurel  Hill  Valley 
Coal  &  Coke  Company,  filed  exceptions  to  the 
sale,  and  also  present^  'the  petition  for  specific 
performance  of  contract.  There  were  gross 
irregularities  in  the  conduct  of  the  sale,  and  if 
a  proper  party  in  interest  bad  filed  exceptions 
they  would  doubtless  have  been  sustained,  hut 
as  we  have  concluded  that  neither  Mr.  Green 
nor  the  Laurel  Hill  Valley  Coal  &  Coke  Com- 
pany has  any  interest  in  the  estate,  we  need 
give  the  exceptions  no  further  consideration. 

The  rule  for  decree  of  specific  performance  of 
contract  was  served  upon  the  administratrix,  the 
widow,  and  each  of  the  eight  children  of  the  de- 
cedent, being  all  the  legal  heirs  and  representa- 
tives concerned  in  the  estate.  They  have  all 
filed  answers  practically  admitting  the  facts  as 
set  forth  in  the  petition  but  denying  the  peti- 
tioners' right  to  specific  performance,  alleging 
specificallv  the  resolution  of  the  Laurel  Hill  Val- 
ey  Coal  &  Coke  Company  fixing  the  maturity 
of  the  mortgage  as  in  1914,  and  averring  laches 
on  the  part  of  the  petitioner;  and  also  denying 
authority  on  part  oi  Mr.  Green  as  a  representa- 
tive of  the  Laurel  Hill  Valley  Coal  &  Coke  Com- 
pany to  institute  and  conduct  the  litigation. 
The  widow,  Susannah  C.  Kutz,  filed  an  answer 
of  similar  import,  but  also  in  a  manner  den.ving 
her  signature  to  the  articles  of  agreement.  Tins 
denial  in  her  answer  is  in  the  following  form: 
"  •  •  •  I  think  it  is  his  genuine  signature, 
bat  there  appears  upon  said  agreements,  with 
the  name  of  Cyrenius  W.  Kutz,  the  name  of 
Susannah  C.  Kutz.  I  was  the  wife  of  Oyrenins 
W.  Kutz  at  the  date  said  agreements  purport  to 
have  been  signed  by  him.  My  name  does  not 
appear  on  said  agreements.  The  name  of  the 
widow  of  Cyrenius  W.  Kutz  is  Susan  C.  Kutz, 
and  I,  the  widow  of  said  decedent,  have  at  no 
time  written  my  name  Susannah  C.  Kuta,  and  X 
have  no  recollection  of  signing  said  agreements, 
and  I  do  not  recognize  the  signature  purporting 
to  have  been  signed  by  Susannah  C.  Kuts  as 
having  been  written  by  me,  though  there  is  some 
resemblance  in  those  signatures  with  my  own 
genuine  signature."  Tbe  name  of  Daniel  H. 
Schweyer  appears  on  the  agreements  as  an  at- 
testing witness  to  the  signature  of  Mrs.  Kutz. 
and  depositions  have  been  taken  to  prove  the 
death  of  Daniel -H.  Schweyer,  and  tiiat  the  sig- 
nature on  the  agreement  is  the  genuine  signa- 
ture of  Mr.  Schweyer;  and  the  agreements  in 
that  form,  with  the  name  of  Mrs.  Kutz  appear^ 
ing  thereon  after  the  name  of  C.  W.  Kutz,  were 
handed  to  Mr.  Green  by  Mr.  Kutz.  Mr.  Kuts 
was  a  very  reputable  citizen,  and  therefore,  for 
the  purposes  of  this  case,  we  find  as  a  fact  that 
the  signature  on  the  agreements  is  the  genuine 
signature  of  Mrs.  Kutz. 

Beginning^  with  September  8,  1913,  Mr.  Kutz 
contracted  indebtedness  amounting  to  $22,472.- 
82,  and  this  indebtedness  was  subsequently  in- 
creased until  the  amount  with  interest  totaled 
$36,372.64  as  of  January  1,  1917.  For  this  in- 
debtedness Mr.  Kutz  executed  a  mortgage  on  his 
real  estate,  Including  that  in  controversy  here, 
to  his  son-in-law,  J.  C.  Barron,  for  himself  and 
as  trustee  for  the  other  creditors.  The  assets 
of  the  Laurel  Hill  Valley  Coal  &  Coke  Com- 
pany were  all  expended  in  prospecting  on  lands 
of  Mr.  Kutz  and  others,  spoken  of  as  the  pool, 
for  tbe  purposes  of  ascertaining  the  extent  and 
quality  of  the  coal  and  minerals  thereon.  The 
certificates  of  stock  of  the  Laurel  Hill  Valley 
Coal  &  Coke  Company  for  Mr.  Kutz,  as  referred 
to  in  the  optional  agreements,  were  never  ten- 
dered to  Mr.  Kutz,  in  fact  were  never  executed 
by  the  corporation.  No  formal  action  has  been 
taken  by  the  corporation  authorizing  Mr.  Green 
to  prosecute  these  proceedings.  In  fact  a  num- 
ber of  the  stockholders  were  called  as  witnesses, 
and  by  their  testimony  indicated  their  hostility 
to  this  proceeding.    Tb^ re  is  no  prospect  tor  an 
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immediate  sale  of  the  coal  by  the  Lanrel  Hill 
Valley  Coal  &  Coke  Company  were  it  to  become 
the  owner  of  the  premises.  Under  these  circum- 
sUmcea  we  are  decidedly  of  the  opinion  that  the 
relief  sought  for  shonld  not  be  granted.  Were 
the  parties  reversed  and  the  estate  of  Mr.  Kuti 
seeking  to  enforce  the  contract  there  would  be 
little  prospect  of  snccess. 

[I]  The  agreement  with  the  attending  drcum- 
stances  therefore  lacks  mutuality,  which  is  fa- 
tal to  the  petitioners*  case.  Meason  v.  Kaine, 
C3  Pa.  335. 

[2]  The  vendee  has  slept  too  long  on  its  rights, 
and  under  all  the  facta  of  the  cose  has  been 
guilty  of  laches.  "In  a  salt  for  specific  per- 
formance, the  plaintiff  must  show  he  has  per- 
formed, or  was  ready  to  perform,  his  part  of  the 
contract,  and  that  he  has  not  been  guilty  of 
laches  or  nnreasonable  delay-  and  where  the 
proof  leaves  the  case  doubtful,  the  plaintiff  ig 
not  entitled  to  a  decree."  Bouyier's  Law  Dic- 
tionary, p.  8106:  Du  Bois  v.  Banm,  46  Pa.  587 ; 
Nickerson  t.  Nickerson,  127  U.  S.  668,  8  Sup. 
Ct  1355,  82  L.  Ed.  314;  Wesley  t.  Eells,  177 
U.  S.  870,  20  Sup.  Ct.  661,  44  li.  Ed.  810. 

[3]  Tender  of  performance  on  part  of  the  pe- 
titioner ia  a  prerequisite  to  a  decree  of  specific 
performance  of  contract.  Do  Bois  y.  Baum, 
supra.  "When  a  man  has  an  option  upon  prop- 
erty, and  has  laid  by  for  several  years  without 
exercising  it,  and  it  has  greatly  enhanced  in  val- 
ue, if  he  dsim  a  conveyance  of  it  he  should  at 
least  show  a  tender  of  the  purchase  money,  or 
that  his  appointee  has  the  means  to  pay  for  it" 
Kellow  V.  Jory,  141  Pa.  144,  21  Atl.  522.  "It 
is  well  settled  that  to  entitle  a  plaintiff  in  eject- 
ment— founded  on  an  equity  only — to  recover  he 
must  not  only  tender  the  money  before  suit 
brought,  hot  he  must  show  his  readiness  to  per- 
form by  having  it  in  court  ready  to  be  paid  in 
the  event  of  a  verdict  in  his  favor."  Dwyer  v. 
Wright,  162  Pa.  405,  29  Atl.  754. 

[4]  Furthermore,  the  granting  of  relief  by  a 
chancellor  is  a  matter  of  grace  and  not  of  right. 
True,  the  court  must  exercise  a  legal  discretion, 
not  rule  the  matter  arbitrarily,  but  be  governed 
entirely  by  equitable  principles.  Burk's  Appeal, 
75  Pa.  141,  15  Am.  Rep.  587:  Rigg  et  al.  v. 
Rpading  &  S.  W.  Street  Ry.  Co.,  191  Pa.  298, 
43  Atl.  212;  Federal  Oil  Co.  v.  Western  Oil  Co., 
121  Fed.  674,  57  C.  C.  A.  428:  Nickerson  v. 
Nickerson,  supra;    Wesley  v.  Eells,  supra. 

[5]  In  this  case  the  article  of  agreement  pro- 
vided for  the  securing  of  the  purchase  money  by 
a  mortgage  on  the  property  to  the  vendor,  and 
as  is  shown  by  the  agreement  and  the  subse- 
quent correspondence^  it  was  the  purpose  and 
intention  of  the  parties  at  the  time  to  sell  the 
property,  not  to  operate  it,  and  it  was  expected 
that  the  mortgage  should  be  paid  out  of  the  pro- 


ceeds of  such  sales.  The  agreement  itself  is  si- 
lent as  to  the  time  of  the  delivery  of  deed  and 
security  bv  mortgage,  therefore  the  law  would  fix 
a  reasonable  time,  in  the  absence  of  any  proof, 
but  the  parties  themsdves  seem  to  have  consid- 
ered that  three  years  was  a  reasonable  time; 
in  fact,  the  agreement  provides  that  the  mort- 
gage is  to  be  made  payable  in  three  years  from 
ita  date,  and  it  is  fair  to  presume  that  the  par- 
ties contemplated  an  early  issuing  of  the  stock 
and  exchange  of  papers.  The  charter  was 
promptly  obtained ;  then  the  action  of  the  cor- 
poration fixing  the  1st  of  July,  19l4,  as  the 
time  for  the  limitation  of  the  mortgages  is  in 
harmony  with  what  appears  to  have  been  the 
understanding  at  the  time  the  papers  were  exe- 
cuted. Within  that  time  no  demand  was  made 
of  Mr.  Kutz,  and  when  a  demand  was  made  up- 
on him  a  year  later  he  promptly  took  advan- 
tage of  the  resolution  passed  by  the  stockhold- 
ers of  the  petitioning  corporation.  From  the 
light  that  we  have  now,  were  we  to  grant  a  de- 
cree of  specific  performance,  it  would  simply 
mean  that  a  deed  should  be  executed  to  the  Lau- 
rel Hill  Valley  Coal  &  Coke  Company  and  a 
mortgage  given  by  that  company  for  the  bulk  of 
the  purchase  money,  with  no  immediate  prospect 
of  a  sale  of  the  land  in  view,  and  with  a  strong 
probability  that  resort  would  have  to  be  had  to 
legal  proceedings  to  enforce  the  payment  of  the 
mortgage,  and  probably  result  in  a  sheriff's  sale 
of  the  property,  thus  entailing  great  expense, 
long  delay.,  and  nnnecessary  trouble. 

The  court  refused  the  relief  prayed  for. 
The  Laurel  HIU  VaUey  Coal  &  Coke  Com- 
pany and  Henry  D.  Green  appealed. 

Argued  before  BROWN,  0.  X,  and  MES- 
TRlL^AX,  STEWART,  FRAZER,  and  WAL- 
LING, JJ. 

Henry  D.  Green,  O.  P.  Uhl,  and  H.  F.  Yost, 
all  of  Somerset,  for  appellants.  J.  A,  Ber- 
key,  of  Somerset,  for  appellee. 

PER  CURIAM.  The  majority  of  the  court 
are  of  opinion  that  this  decree  should  be  af- 
firmed on  the  opinion  of  the  learned  court 
below  dismissing  the  exceptions  to  the  sale 
and  to  the  petition  for  specific  performance 
of  contract  Even  if  there  were  any  merit  in 
the  appeal.  It  could  not  be  sustained  for  the 
disregard  of  the  rule  relating  to  assignments 
of  error.  Neither  of  the  two  is  in  proper 
form. 

Decree  affirmed  at  appellants'  coeta 
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Master  and  Sebvant  <S=>288(2)— Injttby  to 
Servant  —  Question   fob  Juet  — Assump- 
tion or  Risk. 
In  a  brakeman's  action  for  personal  injury; 
while   standing   on   ladder   on   aide   of   moving 
freight  car,  from  being  caught  between  it  and 
car  on  the  next  track  between  which  the  clear- 
ance was  not  sufficient  to  afford  a  safe  place 
for  work,  held,  that  his  assumption  of  risk  was 
tor  tiie  Jury. 

Appeal  from  Court  of  Common  Pleas, 
Washington  County. 

Trespass  by  J.  W.  Lamb  against  the  Penn- 
sylvania Railroad  Company  to  recover  dam- 
ages for  personal  Injury.  From  a  Judgment 
on  a  verdict  for  plaintiff,  defendant  appeals. 
Affirmed. 

IRWIN,  J.,  In  the  common  pleas,  filed  the' 
following  opinion  sur  defendant's  motion  for 
Judgment  n.  o.  v.: 

This  is  admittedly  a  close  case.  Counsel  for 
the  plaintiff  in  his  brief  speaks  of  it  as  a  bor- 
der line  case,  but  after  mature  deliberation  we 
have  come  to  the  conclusion  that  it  was  a  case 
for  the  jury  and  not  the  court  to  decide.  The 
verdict  of  the  jury  establishes  the  following 
facta,  which  are  supported  by_  sufficient  evi- 
dence: The  acddent  occurred  in  the  Pennsyl- 
vania Railroad  yards  at  Youngwood,  in  West- 
moreland county,  in  what  was  known  as  the 
loaded  classification  yard.  In  that  yard  there 
were  at  least  19  tracks  leading  off  from  what 
is  known  as  the  ladder  track.  The  plaintiff  had 
worked  in  that  yard  and  the  other  yards  ad- 
joining for  15  years,  with  the  exception  of  2 
years  about  8  or  10  years  before  the  accident 
when  he  was  working  on  the  road.  He  was 
thoroughly  familiar  with  all  the  yards  and  with 
all  the  tracks  and  had  worked  over  all  the  tracks 
handling  all  kinds  of  cars. 

On  the  morning  of  the  accident  No.  11  track 
was  full  of  loaded  coal  cars  for  more  than  200 
feet  at  least  down  from  the  ladder  track.  The 
conductor  of  the  shifting  crew  ordered  them  to 
take  a  certain  empty  car  off  track  No.  10  and 
place  it  on  track  No.  19,  and  in  order  to  get 
that  car  they  had  to  hitch  on  and  pull  these 
eight  or  ten  cars  off  No.  10  track,  go  up  the  lad- 
der track  and  then  back  down  on  track  No.  19 
where  they  left  this  one  car.  They  then  pulled 
back  up  onto  the  ladder  track  and  backed  down 
to  No.  10  track  and  down  No.  10  track  for 
the  purpose  of  coupling  up  with  the  remaining 
cars  standing  on  that  track.  The  plaintiff  was 
a  brakeman,  and  as  the  cars  were  being  backed 
by  the  engine  down  No.  10  track  he  was  stand- 
ing on  the  ladder  on  the  side  of  the  car  next 
to  No.  11  track,  the  ladder  being  close  to  the 
front  end  of  the  car.  He  was  occupying  that 
position  so  as  to  be  able  to  see  that  the  car 
properly  coupled  when  backed  against  the  end 
of  the  train  of  cars  standing  on  that  track. 
The  ear  on  the  side  of  which  he  was  riding 
was  empty.  He  was  standing  with  his  foot  or 
feet  on  the  stirrup  or  lower  step  of  the  ladder 
and  his  left  arm  thrown  over  the  top  of  the 
car.  There  was  a  flange  on  the  top  of  the  bed 
of  the  car,  which  extended  out  to  about  even 
with  the  edge  of  the  posts  which  supported  the 
side  of  the  car  bed.  It  was  usual  and  custom- 
ary for  brakemen  riding  the  cars  in  on  these 
tracks  to  ride  on  the  ladder  on  the  side  of  the 
car  juat  ns  the  plaintiff  was  doing.  There  were 
some  eight  or  nine  cars  being  shifted  back  onto 


No.  10  track;  the  same  cars  that  had  been 
taken  off  No.  lO  in  order  to  get  the  one  car  that 
was  to  be  placed  on  No.  19  track.  Aa  the  end 
of  the  car  on  which  the  olaintiff  was  standing 
reached  a  point  about  200  feet  from  the  ladder 
track  down  on  No.  10  track,  the  plaintiff  was 
caught  between  the  side  of  the  car  on  which  he 
was  riding  and  the  side  of  a  loaded  car  on  track 
No.  11  and  was  squeezed  and  rolled  round  once 
between  the  cars  and  then  fell  to  the  ground  be- 
tween the  tracks,  by  reason  of  which  the  plain- 
tiff was  very  seriously,  and,  it  was  claimed,  per- 
manently, injured.  The  plaintiff  claimed  to  re- 
cover from  the  company  on  the  ground  that 
there  was  not  sufficient  clearance  between  tracks 
Nos.  10  and  11  to  afford  the  plaintiff  a  rea- 
sonably safe  place  in  which  to  work,  and  the 
plaintiff's  right  of  recovery  was  resisted  on  two 
grounds  especially,  first,  that  he  had  been  guilty 
of  contributory  negligence,  and,  second,  that  be 
was  thoroughly  familiar  with  the  location  of  the 
tracks,  had  worked  in  the  yard  for  almost  15 
years,  and  over  these  tracks  Nos.  10  and  11  for 
at  least  10  years,  and  that  he  must  be  held  to 
have  assumed  the  risk. 

The  question  of  the  plaintiff's  contributory 
negligence  was  clearly  a  question  for  the  jury, 
and  we  may  dismiss  it  from  any  further  con- 
sideration and  consider  the  question  as  to  wheth- 
er or  not  the  court  should  enter  judgment  in 
favor  of  the  defendant  n.  o.  v.  on  the  ground 
that  the  plaintiff  appreciated  the  danger  and 
must  be  conclusively  presumed  to  have  assumed 
the  risk. 

The  plaintiff  testified  that  when  he  was  lying 
down  on  the  ground  he  stretched  his  arms  out 
and  with  his  hands  could  touch  one  rail  of  track 
No.  10  and  one  rail  of  track  No.  11,  and  he  es- 
timated that  the  tracks  were  8  to  6  feet  6 
inches  apart.  The  engineer  called  by  the  defend- 
ant testified  that  at  a  point  300  feet  from  the 
ladder  track  the  distance  between  track  No. 
10  and  track  No.  11  was  6  feet  7  inches,  and 
that  200  feet  from  the  ladder  track  the  distance 
between  the  two  tracks  was  6  feet  9  inches. 
The  standard  gauge  between  tracks  is  7  feet  to 
7  feet  5  inches.  Louis  Johnson,  a  witness  call- 
ed by  the  plaintiff,  testified  that  he  had  been 
track  foreman  for  the  defendant  company  at 
the  Youngwood  yards  and  that  he  had  helned 
to  lay  the  tracks  in  this  yard.  He  said  they 
had  aimed  in  laying  the  tracks  to  work  to  a 
gauge  of  7  feet  between  the  tracks,  but  that  part 
of  the  ground  over  which  they  laid  the  tracks 
was  a  swamp,  which  they  had  to  fill  in,  and 
that  in  laying  tracks  9,  10,  and  11  they  did  not 
maintain  the  gauge  of  7  feet,  but  that  Qiey  were 
laid  with  a  narrower  space  than  7  feet  between 
them. 

The  car  on  which  the  accident  occurred  wns  a 
Wheeling  &  Lake  Erie  gondola  car  No.  505.39. 
Mr.  Tarbell,  a  mechanical  engineer  for  that 
road  called  by  the  plaintiff,  testified  that  that 
was  one  of  the  widest  of  cars  and  that  its  width 
over  all  was  10  feet  1^  inches;  that  on  the 
top  of  the  bed  of  the  car  there  were  flare  boards 
which  extended  up  and  out  even  with  the  out- 
side edge  of  the  posts  and  that  the  posts  at  the 
side  of  the  car  were  about  6  inches  thick.  The 
standard  width  of  a  track  between  the  rails  is 
4  feet  8%  inches,,  and  the  average  width  of 
the  ball  of  a  rail,  or  that  part  on  which  the 
wheels  run,  is  2%  inches.  There  was  a  very 
slight  bend  in  the  tracks  at  or  near  where  the 
accident  occurred,  but  there  was  no  evidence  to 
show  what  effect  that  would  have  upon  the  space 
between  the  cars  on  No.  10  and  No.  11  tracks. 
The  plaintiff  testified  that  he  had  walked  through 
between  the  cars  on  tracks  Nos.  10  and  11 
hundreds  of  times,  and  that  in  riding  a  car  in 
on  track  Nol  10,  as  he  was  doing  on  the  morning 
of  the  accident,  he  usually  had  a  space  of  about 
18  inches  between  his  car  and  the  car  or  cars 
on  track  No.  11.  .  He  testified  further  that  just 
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before  he  was  caught  between  the  can  on  the 
morning:  of  the  accident  the  car  on  which  he 
was  riding  made  a  lurch  and  sagged  over  to- 
wards the  cars  on  track  No.  11,  and  that  it  was 
becaase  of  this  that  he  was  caught  between  the 
cars ;  that  he  did  not  know  that  h«  would  have 
been  can^ht  had  the  car  not  made  that  lurch. 
He  testified  further  that  be  did  not  know  what 
caused  the  car  to  make  the  lurch,  and  there  was 
no  eridence  to  show  that  either  the  car  on  which 
he  was  riding  or  track  No.  10  was  not  in  good 
condition.  The  plaintiff  claimed  that  he  was 
ridine  the  car  in  m  the  ususd  and  ordinary  way ; 
that  he  had  never  heard  of  any  brakeman  being 
injured  by  being  caught  between  cars  at  that 
point ;  and  that  he  did  not  know  that  the  place 
was  dangerous. 

Mr.  Patterson,  an  assistant  trainmaster  of  the 
Pittsburgh  Division  of  the  PennsylTania  Rail- 
road Company,  with  an  office  at  Yonngwood, 
testified  that  he  regarded  the  place  where  the 
accident  occurred  as  reasonably  safe;  the  ques- 
tion and  answer  of  Mr.  Patterson  being  as  fol- 
lows: "Q.  It  was  the  aim  of  the  company  that 
the  place  where  this  accident  occurred — ^it  was 
the  aim  of  the  company  at  that  place  to  provide 
a  reasonably  safe  place  for  the  brakemen  to  per- 
form their  duties,  wasn't  it?  A.  Yes,  and  in 
view  of  the  fact  that  they  had  performed  the 
duties  there  for  16  years  without  an  accident 
until  this  accident,  was  considered  reasonably 
safe."  Mr.  Cox,  a  witness  called  for  the  de- 
fendant, who  was  the  general  yardmaster  at 
Yonngwood,  testified  that  this  was  not  a  safe 
place  for  the  plaintiff  to  ride  on  the  side  of  the 
car,  and  that  the  only  safe  place  for  him  to 
ride  was  on  the  inside  of  the  car  near  the  brake. 

It  was  well  said  by  counsel  that  this  was  a 
border  line  case,  because  it-  is  a  qwstion  of  a 
few  inches  one  way  or  another.  If  the  space  be- 
tween these  tracks  had  been  a  few  inches  less  it 
would  have  been  obvious  ts  any  one  working 
there  that  it  was  dangerous  and  they  would  be 
held  to  have  assumed  the  risk,  and  if  the  space 
had  been  a  few  inches  greater  than  it  was  the 
place  would  have  been  perfectly  safe  and  no  ac- 
cident would  have  happened.  But  in  view  of  all 
the  circamstances,  considering  that  the  plain- 
tiff bad  worked  over  those  tracks  and  between 
the  cars  for  years,  that  no  accident  had  ever 
happened,  that  men  in  the  employ  of  the  com- 
pany, who  were  his  superiors  and  who  had 
worked  in  the  yard  for  ^^ears,  differed  in  their 
opinions  as  to  whether  it  was  a  safe  olace  to 
work  or  not,  and  in  view  of  the  further  fact 
that  there  is  no  evidence  to  show  that  the  plain- 
tiff actually  knew  that  the  clearance  between 
tracks  Nos.  10  and  11  was  less  than  the  stand- 
ard clearance  between  tracks  in  those  yards, 
we  think  the  question  of  the  plaintifTs  assump- 
tion of  risk  was  a  question  of  fact  for  the  jury 
and  conld  not  be  rmed  as  a  question  of  law  by 
the  court. 

In  Madden  v.  Lehigh  VaUey  R.  R.  Co.,  238 
Pa.  104,  84  Atl.  672,  it  is  said:  "Before  the 
maziin  'volenti  non  fit  injuria'  can  be  invoked, 
it  mast  be  shown  that  the  plaintiff  not  only 
knew,  or  had  full  opportunity  to  know,  the  cir- 
cumstances, but  that  he  appreciated,  or  should 
have  appreciated,  the  extent  of  the  danger,  and 
that  he  voluntarily  exposed  himself  to  it." 

In  Valjago  v.  Carnegie  Steel  Co.,  226  Pa.  514, 
75  AU.  728,  it  is  said:  "In  a  claim  for  negli- 
gence by  an  employ^  ag[ain8t  his  employer  the 
maxim  Volenti  non  fit  injuria'  cannot  be  invoked 
by  the  defendant  unless  he  shows  that  the 
plaintiff  not  only  knew  the  circumstances,  but 
that  be  also  appreciated  the  full  extent  of  the 
danger  to  whicn  be  was  exposed  by  his  employ- 
ment, and  that  he  voluntarily  exposed  himself 
to  it.  This  makes  the  question  of  the  assump- 
tion of  risk  one  of  fact,  unless  from  the  nature 
of  the  case  it  is  clear  of  dispute  in  this  connec- 
Bon." 

In  Madden  v.  Lehigh  Valley  R.  R.  Co.,  236 
Pa.  104,  M  AtL  672,  already  cited,  it  is  further 


said,  in  the  opinion  of  the  court,  that:  "Al- 
though the  de<»dcnt  iMtssed  the  point  where  he 
was  killed  just  before  the  accident  and  had  been 
over  it  in  the  performance  of  his  duties  at  other 
times,  it  is  not  clear  that  he  was  in  a  position 
to  see  and  appreciate  the  danger  presented. 
Particularly  is  this  so  when  we  consider  the 
testimony  of  the  defendant's  witness  Kane,  its 
supervisor  of  tracks  who  ^ad  charge  of  the 
deposit  of  ashes  in  question,  to  the  effect  that 
so  far  as  he  conld  see  they  presented  no  danger. 
This  apparently  was  an  instance  where  the  risk 
was  difficult  to  estimate,  and  under  euch  circum- 
stances the  case  was  for  the  jury.  'Where  there 
is  any  doubt  whether  the  employed  was  ac- 
quainted or  should  have  been  acquainted  with 
Uie  risk,  the  determination  of  the  question  is 
necessarily  for  the  jury.'  Rummell  v.  Dilworth, 
111  Pa.  343,  351  [2  Atl.  355,  363.1" 

In  Stewart  v.  Central  E.  R.  of  N.  J.,  236 
Pa.  311,  84  AU.  38,  it  is  said:  "While  an  em- 
pIoy6  ia  deemed  to  assume  the  risks  ordinarily 
and  reasonably  connected  with  his  employment, 
and  is  presumed  to  have  notice  of  those  which 
are  obvious,  the  employer  is  fixed  with  the  duty 
to  maintain  instruments,  appliances,  and  con- 
ditions which  do  not  expose  his  employ^  to  dan- 
gers not  ordinarily  or  reasonably  incident  to 
the  employment;  the  latter  has  the  right  to 
presume  that  bis  employer  has  performed  this 
duty,  and  he  does  not  assume  risks  growing  out 
of  unusually  dangerous  conditions  not  to  be  rea- 
sonably anticipated  by  him.  Where  the  measure 
of  duty  is  a  standard  of  ordinary  and  reason- 
able care,  the  degree  of  which  varies  according 
to  the  circumstances,  and  where  the  facts  are 
disputed,  or  there  is  any  reasonable  doubt  as 
to  the  inferences  to  be  drawn  from  them,  the 
issues  must  be  submitted  to  the  jury." 

In  Vorhees  v.  Lake  Shore  &  Michigan  South- 
em  Ry.  Co.,  193  Pa.  115,  44  Atl.  335,  the  plain- 
tiff was  injured  while  in  the  act  of  getting  down 
from  the  top  of  a  car,  b^  coming  in  contact  with 
a  car  standing  on  a  siding,  by  reason  of  that 
siding  having  been  constructed  without  a  suffi- 
cient clearance  between  it  and  the  main  track. 
In  disposing  of  the  question  of  the  assumption 
of  risk  Mr.  Chief  Justice  Sterrett  said: 
"Whether,  from  his  experience,  or  from  oppor- 
tunities of  examination  afforded  him  before  the 
time  of  the  accident  or  otherwise,  he  knew,  or 
ought  to  have  known,  the  dangerous  character 
of  that  siding,  whetber  or  not  he  was  justified 
in  choosing  the  time  and  manner  of  his  descent 
from  the  top  of  the  car,  and  whether  or  not, 
under  the  circumstances,  and  especially  in  view 
of  the  duties  he  was  required  to  perform,  he 
was  guilty  of  any  act  of  negligence  which  con- 
tributed to  his  injury,  etc.,  were  necessarily 
questions  of  fact  for  the  jury,  under  all  the  evi- 
dence before  them." 

In  Fitzgerald  v.  Connecticut  River  Paper  Co., 
155  Mass.  155,  29  N.  E.  464,  31  Am.  St.  Rep. 
537,  the  syllabus  correctly  states  the  whole  case 
as  follows:  "A  woman,  in  leaving  the  mill  in 
which  she  was  employed,  by  means  of  steps 
covered  with  ice,  fell  and  was  injured.  In  an 
action  against  her  employer  to  recover  for  such 
injuries,  there  was  evidence  that  the  ice  was 
due  to  exhaust  steam  from  an  engine,  run  by 
the  defendant,  falling  upon  the  steps  and  freez- 
ing, so  as  to  cause  varying  degrees  of  slipperi- 
ness  in  different  states  of  the  weather;,  that  the 
plaintiff  was  51  years  of  age  and  had  worked  in 
the  mill  for  13  years;  that  the  steps  afforded 
the  only  means  of  leaving  the  mill,  and  60 
women  working  in  the  same  room  with  the 
plaintiff  used  them  daily;  that  the  plaintiff 
knew  the  steps  to  be  icy  and  more  or  less  slip- 
pery in  the  winter  season;  and  that  at  the  time 
of  the  accident  she  was  going  down  the  steps 
with  a  dinner  pail  in  one  nana,  and  holding  on- 
to the  railing  with  the  other.  Held,  that  there 
was  evidence  tending  to  show  that  the  defend- 
ant was  negligent  and  that  the  plaintiff  was  in 
the   exercise   of  due   care;    that   whether   the 
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plaintiff  assume^  the  risk  WM  a  qnestion  of 
tact  for  the  jurj;  and  that  it  coatd  not  be  said, 
as  a  matter  of  law,  that  she  appreciated  the 
risk,  or  that  she  was  not  acting  under  such  an 
exigency  as  would  justify  her  in  going  down 
by  the  steps,  and  deprive  her  act  of  that  volun- 
tary character  which  is  referred  to  in  the  max- 
im, volenti  non  fit  Injuria." 

In  Johnston  v.  Oregon  S.  L.  &  U.  N.  By. 
Co.,  23  Or.  94,  31  Pac.  283,  the  court  said: 
"An  open  and  visible  risk  is  such  as  would  in  an 
instant  appeal  to  the  senses  of  an  intelligent 

ferson.  \Vood  on  Master  and  Servant,  763. 
t  is  one  so  patent  that  it  would  be  instantly 
recognized  by  a  person  familiar  with  the  busi- 
ness. It  is  a  risk  about  which  there  could  be  no 
difference  of  opinion  in  the  minds  of  intelligent 
persons  accustomed  to  the  service.  It  is  not 
expected  that  a  servant  will  make  close  scrutiny 
into  all  the  details  of  the  instrumentalities  witii 
which  he  deals.  •  •  •  The  servant  is  ex- 
pected to  observe  snch  objects  only,  in  the  ab- 
sence of  notice,  as  would  in  an  Instant  con- 
vince him  of  their  danger.  It  is  not  expected 
of  a  switchman  that  he  should  carefully  measure 
the  distance  between  a  switch  target  and  the 
ran.  This  is  the  duty  of  the  master;  and  the 
servant  baa  the  right  to  assume  that  the  target 
or  other  obstruction  is  at  a  reasonably  safe  dis- 
tance, in  the  absence  of  anything  to  excite  spe- 
cial apprehension  of  danger." 

In  Valjago  v.  Carnegie  Steel  Co.,  226  Pa. 
514,  519,  75  Atl.  728,  the  court  said:  "They 
urge  the  application  of  the  maxim  'Volenti  non 
fit  injuriiv,'  but  before  this  maxim  can  be  in- 
voked it  must  be  shown  that  the  plaintiff  not 
only  knew  the  circumstances,  but  that  he  also 
appreciated  the  full  extent  of  the  danger  to 
which  he  was  exposed  by  his  employment,  and 
that  he  voluntarily  exposed  himself  to  it." 

We  think  the  authorities  cited  show  clearly 
that  it  would  have  been  .error  for  the  court  to 
have  taken  this  case  from  the  jury  and  to  have 
instructed  the  jury  that  the  plaintiff  must  be 
conclusively 'presumed  to  have  assumed  the  risk. 
The  injury  to  the  plaintiff  by  reason  of  his 
riding  on  the  side  of  the  car  and  being  caught 
between  that  car  and  a  car  on  track  No.  11  by 
reason  of  the  width  of  the  car  upon  which  he 
was  riding  and  the  lurching  pf  the  car  at  the 
time  of  the  accident,  and  the  further  fact  that 
the  distance  between  the  two  tracks  was  less 
than  the  standard  gauge,  was  not  such  an  injury 
as  was  reasonably  incident  to  the  plaintiff's  em- 
ployment, and  hence  it  could  not  be  said  tliat 
the  plaintiff  had  assumed  the  risk  of  that  injury, 
unless  it  was  first  shown  that  he  knew  that 
those  tracks  were  less  than  the  standard  dis- 
tance apart,  and  that  he  knew  and  fully  ap- 
preciated the  danger  to  which  he  was  exposed 
in  riding  in  on  the  side  of  the  car  at  the  time 
the  accident  occurred.  And,  as  we  have  already 
pointed  out,  there  being  no  evidence  to  show 
that  the  plaintiff  knew  the  exact  distance  be- 
tween the  two  tracks,  or  that  tiiey  had  been 
constructed  and  maintained  with  a  less  distance 
between  them  than  the  standard  gange  between 
tracks  maintained  in  that  yard,  and  in  view  of 
the  farther  fact  that  he  had  passed  over  those 
trades  on  cars  and  between  the  cars  hundreds 
of  times  for  many  years  and  never  had  heard  of 
an  accident,  the  coart  could  not  hold  as  a  mat- 
ter of  law  that  he  had  assumed  the  risk,  but 
was  bound  to  submit  it  to  the  jury  as  a  ques- 
tion of  fact.  It  follows  therefore  that  the  mo- 
tion for  judgment  for  defendant  non  obstante 
veredicto  must  be  overruled. 

Verdict  for  plaintltl  tor  $7,232.60,  and 
Judgment  tliereon.    Defendant  appealed. 

Argued  before  BROWN,  C.  J.,  and  MES- 
TREZAT,  STEWART,  TRAZEB,  and  WAL- 
UNG,  33. 


Rnfua  S.  Marriner,  James  A.  Wiley,  and 
Wiley  &  Marriner,  all  of  Washington,  Pa., 
for  appellant  A.  J.  Eckles,  of  Pittsburgh, 
and  Harry  D.  Hamilton,  ot  "Wasblngton, 
Pa.,  for  appellee. 

MESTREZAT,  J.  We  have  carefully  con- 
sidered the  testimony  in  this  case,  and  the 
briefs  of  counsel  and  the  authorities  cited 
therein,  and  while,  as  suggested  by  both 
court  and  counsel,  the  case  may  be  on  the 
tiorder  line,  we  are  not  convinced  that  the 
record  discloses  reversible  error.  Hie 
clear,  Impartial,  and  entirely  adequate 
-charge  omitted  nothing  which  was  necessa- 
ry to  enable  the  Jury  to  intelligently  consid- 
er the  testimony  and  determine  the  facts 
of  the  case.  The  learned  trial  Judge  sub- 
sequently reviewed  the  facts  and  law  In  an 
exbaustire  opinion  overruling  the  motion 
for  Judgment  non  obstante  veredicto  for  de- 
fendant and  amply  vindicating  the  Judgment 
which  he  directed  to  be  entered  on  the  ver- 
dict. 

There  was  no  evidence  In  the  case  whldi 
would  warrant  a  finding  or  even  an  infer- 
ence that  the  plaintiff's  Injuries  resulted 
from  his  own  negligence.  This  is  so  clearly 
correct  that  a.  dl8cu86i<Mi  of  the  question  Is 
not  required.  The  snious  question,  and  the 
one  to  which  the  appellant  has  devoted  its 
extended  argument,  is  that  the  plaintiff  ful- 
ly appreciated  tl^e  danger  and  must  be  con- 
clusively presumed  to  have  assumed  the 
risk  of  the  service  he  was  performing  at 
the  time  he  was  Injured.  The  plaintiff  was 
a  brakeman  employed  by  the  defendant  com- 
pany in  Its  loaded  classification  yard  at 
Youngwood,  Westmoreland  county.  Pa.  He 
had  worked  in  that  and  the  defendant's  ad- 
jacent yard  about  13  years,  was  familiar 
with  the  yards  and  the  numerous  tracks, 
and  had  handled  all  kinds  of  cars  on  them. 
On  the  morning  of  the  accident,  the  conduc- 
tor of  the  shifting  crew  ordered  them  to 
shift  one  of  eight  or  ten  cars  on  track  No. 
10  to  another  track,  and  In  order  to  do  this 
they  had  to  pull  all  the  cars  off  the  track, 
place  the  one  car  on  the  other  track,  and 
then  replace  the  remaining  seven  or  nine 
cars  on  track  No.  10.  While  backing  these 
cars  on  track  No  10,  the  plaintiff  was  stand- 
ing In  his  proper  place  mi  the  ladder  on  the 
side  of  the  car  next  to  track  No.  11,  the 
ladder  being  close  to  the  front  end  of  the 
car  on  which  he  was  riding.  He  was  stand- 
ing with  his  feet  oa  the  ladder  and  his  left 
arm  thrown  over  the  top  of  the  car.  While 
In  this  position,  he  was  caught  between  the 
side  of  the  car  on  whldi  he  was  riding  and 
the  side  of  a  loaded  car  on  track  No.  11  and 
seriously  Injured.  The  plaintiff  alleged  that 
the  defendant  was  negligent  in  not  leaving 
sufficient  clearance  between  titicks  Nos.  10 
and  11  to  afford  a  safe  place  In  which  to 
work.  Negligence  and  assumption  of  risk 
by  plaintiff  were  the  grounds  of  defense. 

We  have  already  alluded  to  tbe  fact  that 
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the  evidence  was  Insufficient  to  convict  the 
plaintiff  oH  contributory  negligence.  The 
reasons  for  submitting  to  the  Jury  the  ques- 
tion of  assumption  of  risl^  are  so  clearly 
stated  in  the  opinion  of  the  learned  trial 
Judge  that  we  deem  It  unnecessary  to  refer 
to  and  discuss  the  testimony  bearing  on  the 
qncstlMi,  as  the  learned  trial  Judge  has  done 
so  at  length  in  his  opinion,  and  shows  conclu- 
sively that  the  evidence  would  not  support 
a  directed  verdict  for  the  defendant  on  that 
Issue.  The  facts,  as  stated  by  the  court, 
will  be  found  lu  the  opinion  of  the  court  he- 
low.  As  a  result  of  his  re-examlnatlon  of 
tbo  case  on  the  motion  for  Judgment,  the 
learned  court  concludes  as  follows: 

"In  view  of  all  the  circumstances,  considep- 
ins  tliat  the  plaintiff  had  worked  over  those 
tracks  and  between  the  cars  for  years,  that  no 
accident  had  ever  happened,  that  men  in  the 
employ  of  the  company,  who  were  Ills  superiors 
and  who  had  worked  in  the  yard  for  years  dif- 
fered in  their  opinions  as  to  whether  it  was  a 
safe  place  to  work  or  not,  and  in  view  of  the 
further  fact  that  there  is  no  evidence  to  show 
that  the  plaintiff  actually  knew  that  the  clear- 
ance between  tracks  Nos.  10  and  11  was  less 
than  the  standard  clearance  between  tracks  in 
those  yards,  we  think  the  question  of  the  plain- 
tiff's assumption  of  risk  was  a  question  of  fact 
for  the  jury  and  could  not  be  ruled  as  a  ques- 
tion of  law  by  the  court  •  •  •  The  injury 
to  the  plaintiff  by  reason  of  his  riding  on  the 
aide  of  the  car  and  being  caught  between  that 
car  and  a  car  on  track  Mo.  11  by  reason  of  the 
width  of  the  car  upon  which  he  was  riding  and 
the  lurching  of  the  car  at  the  time  of  the  ac- 
cident, and  the  fnrther  fact  that  the  distance 
between  the  two  tracks  was  less  than  the  stand- 
ard gnage,  was  not  such  an  injury  as  was  rea- 
sonably incident  to  the  plaintiff's  emplovment, 
and  hence  it  could  not  be  said  that  the  plaintiff 
had  assumed  the  risk  of  that  injury,  unless  it 
was  firat  ahown  ttiat  he  knew  that  those  tracks 
were  less  than  the  standard  distance  apart,  and 
ttiat  he  knew  and  fuUy  appreciated  the  danger 
to  which  he  was  exposed  in  riding  in  on  the  side 
of  the  ear  at  the  time  the  acadent  occurred. 
*  *  *  It  follows  therefore  that  the  motion  for 
judgment  for  defendant  non  obstante  veredicto 
must  be  overruled." 

Jadgment  affirmed. 


KRENN  V.  PITTSBURGH,  C,  a  ft  ST.  L. 
B.Y.  CO. 

(Supreme  Court  of  Pennsylvania.     Jan.  7, 
1918.) 

1.  Railboadb     «s>325(2)  —  Cbossinq  —  Case 
Requibed. 

Where  a  pedestrian  is  deaf,  a  higher  degree 
of  care  is  imposed  npon  him  at  a  railroad  grade 
crossing. 

2.  Ratlboadb  «s3333(1)— CBOBSiita  Accident 

— CONTRIBUTOBT   NEGLIGENCE. 

A  pedestrian  who  walks  in  front  of  a  mov- 
ing train '  in  spite  of  information  afforded  by 
his  sight  and  hearing,  and  is  immediately 
struck,  is  guilty  of  contributory  negligence. 

3.  Railboads   «=>327(1)— Gsadk    Obossino— 
Cabs  RsquiBEO. 

It  is  a  traveler's  duty  to  keep  a  lookout 
irUIe  crossing  railroad  tracks,  as  well  as  to 
(top  before  attempting  to  cross. 


4.  Teial  «=»63(1)— Evidence— REBirrTAL. 

In  an  action  for  the  death  of  one  killed  at 
a  railroad  crossing,  where  defendant's  evidence 
was  that  the  headlight  and  other  lights  on  the 
engine  were  burning,  plaintiff's  rebuttal  evi- 
dence that  there  was  no  headlight  was  prop- 
erly excluded,  on  the  ground  that  it  should  have 
lieen  presented  as  a  part  of  plaintiff's  case  in 
chief. 

5.  Apfkal  and  Ebbob  <8=>1056TO— Habmless 
Ekbok— Exclusion  of  Evidence. 

Where  it  appeared  that  an  engine  was  plain- 
ly visible  as  it  approached  a  crossing  where  de- 
ceased was  killed,  the  exclusion  of  rebuttal  evi- 
dence for  plaintiff  that  there  was  no  headlight 
on  the  engine  could  not  have  changed  the  re- 
sult, and  was  harmless. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Trespass  for  personal  Injury  by  Mary 
Krenn  against  the  Pittsburgh,  -Cincinnati, 
Chicago  &  St  Louis  Railway  Company. 
From  a  Judgment  for  defendant  upon  a  di- 
rected verdict,  plaintiff  appeals.    Affirmed. 

Argued  before  MBSTREZAT,  POTTER, 
STEWART,  MOSCHZISKBp,  and  WAL- 
LING, JJ. 

George  P.  Hennlng,  of  Pittsburgh,  for  ap- 
pellant W.  S.  Dalzell,  of  Pittsburgh,  for  ap- 
pellee. 

WALLING,  J.  This  Is  an  action  of  negli- 
gence for  injuries  sustained  at  a  public  grade 
crossing.  The  street  In  question  crosses'  the 
railway  a  short  distance  east  of  Traveskyn 
station  In  Allegheny  county.  There  the  rail- 
way extends  In  an  easterly  and  westerly  di- 
rection, and  consists  of  a  single  main  track, 
on  the  south  side  of  which  Is  a  switch.  T&e 
track  is  straight  for  several  hundred  feet 
east,  and  then  bends  to  the  north.  One,  at 
or  anywhere  within  40  feet  south  of  the 
track,  can  see  a  train  approaching  from  the 
east  for  900  feet  On  the  evening  of  August 
24,  1916,  as  John  Krenn,  plaintiff's  htisband, 
reached  the  first  rail  of  the  main  track,  walk- 
ing north  in  the  street,  he  was  struck  and 
killed  by  a  west-bound  engine  thereon. 
Plaintiff's  evidence  tended  to  show  that  he 
stopped,  apparently  to  look  and  listen.  Just 
before  crossing  the  switch  track.  The  engine 
had  a  caboose  attached,  and  there  was  some 
evidence  on  behalf  of  plaintiff  that  it  waa 
going  at  bl^  speed,  and  that  the  crossing 
whistle  was  not  blown.  Defendant's  evi- 
dence fixed  the  speed  from  12  to  15  miles  an 
hour,  and  was  to  the  effect  that  timely  warn- 
ing was  given  both  by  bell  and  whistle,  and 
that  the  headlight  and  other  lights  on  the  en- 
gine were  burning.  In  rebuttal,  plaintiff 
made  an  offer  tending  to  prove  that  there 
was  no  headlight  on  the  engine,  but  this  was 
excluded  as'  being  part  of  the  case  in  chief. 
It  was  developed  by  witnesses  for  plaintiff 
that  they  saw  and  heard  the  approaching 
engine,  also  saw  the  deceased  as  he  came 
to  the  crossing,  and  some  saw  the  collision. 
The  undisputed  evidence  shows  that  while  It 
was   In    the  evening,   the    conditions   were 
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such  that  the  deceased,  had  he  looked,  could 
have  seen  the  engine  in  ample  time.  It  was 
not  storming,  and  there  was  nothing  else  at 
or  near  the  crossing  to  distract  Mr.  Krenn's 
attention.  He  had  resided  near  there  for 
seven  years,  and  was  entirely  familiar  with 
the  situation.  The  court  below  directed  a 
verdict  for  defendant  on  the  ground  of  con- 
tributory negligence,  from  which  plaintiff 
toolc  this  appeal. 

[1-3]  Deceased  was  struck  Just  as  he  reach- 
ed the  main  track;  In  other  words,  he  and 
the  engine  arrived  at  the  point  of  contact 
practically  at  the  same  Instant  Others  saw 
the  engine  at  a  considerable  distance,  and 
it  is  Inconceivable  that  he  could  not  had  he 
looked  in  that  direction.  He  was  somewhat 
deaf,  but  that  Imposed  upon  htm  a  higher  de- 
gree of  care.  Flynn  v.  Pittsburg  Railways 
Co.,  234  Pa.  335,  83  Ati.  207,  39  L.  R.  A.  (N. 
S.)  1055.  The  law  is  settled  that  one  who 
walks  in  front  of  a  moving  train,  in  spite  of 
the  information  afforded  by  his  eyes  and  ears, 
and  Is  immediately  struck,  is  guilty  of  contrib- 
utory negligence.  Mr.  Krenn  was  right  by 
the  track  where  he  had  a  better  opportunity 
to  see  the  approaching  engine  than  plaintiff's 
witnesses,  and  wliat  they  saw  he  might  have 
seen.  It  is  a  traveler's  duty  to  keep  a  look- 
out while  crossing  the  tracks  as  well  as  to 
stop  before  attempting  to  do  so.  A  ver- 
dict for  plaintiff  in  the  case  at  bar  could  not 
be  sustained  on  the  theory  that  the  deceased 
was  unable  to  see  the  engine  In  time  to  avoid 
the  accident.  We  do  not  know  why  Mr. 
Krenn  stepped  in  front  of  the  engine,  but  the 
presumption  that  he  used  care  Is  rebutted  by 
the  evidence.  Bernstein  v.  Penna.  R.  R.  Co., 
252  Pa.  581,  97  AtL  933.  In  our  opinion  on 
the  question  of  contributory  negligence  the 
court  below  properly  directed  a  verdict  for 
the  defendant 

[4,  S]  The  proposed  rebuttal  evidence  tend- 
ing to  show  tliat  there  was  no  headlight  on 
the  engine  might  properly  have  been  admit- 
ted, as  it  was  in  contradiction  to  that  sub- 
mitted for  the  defense,  and  was  pertinent  on 
the  question  of  contributory  negligence.  Yet 
had  such  evidence  been  received  it  could  not 
have  changed  the  result,  as  under  all  the 
evidence  the  engine  was  clearly  visible  as  it 
approached  the  crossing.  So  the  rejection 
of  that  evidence  did  plaintiff  no  harm. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  is  affirmed. 


JBLIO  V.  JAMISON  GOAL  &  COKE  CO. 

(Supreme  C!ourt  of  Pennsylvania.    Jan.  7, 
1918.) 

1.  Mabteb  and  Seevant  ®=>185(27J— Instbuc- 

TION  OB  WaBNINQ — ^DELEGATED  DUTY — NeO- 
UOENCK. 

An  employer  delegating  an  older  and  experi- 
enced fellow  servant  to  instruct  and  qualify  an 
inexperienced  servant  for  service  is  liable  for 


the  negligence  or  omission  of  the  fellow  servant 
resnlting  in  injury  to  the  other  servant  as  the 
servant  so  delegated  stood  for  that  purpose  in 
place  of  the  employer. 

2.  Masteb  AND  Sebvant  <3=>150(6)  —  Negli- 
gence OF  Fellow  Sebvant  —  Appucatioit 
OP  Rule. 

In  such  case,  although  the  failure  to  report 
an  unezploded  mine  charge  was  due  to  the  neg- 
ligence of  another  miner  a  fellow  servant  of  the 
plaintiff,  Qie  fellow-servant  rule  was  not  appli- 
cable. 

3.  Masteb  and  Sebvant  «=>276(8)  —  Injdbt 
TO  Sebvant  —  Failube  to  Wabn  ob  In- 
SIBUCT — Negligence — Question  fob  Juby. 

In  an  action  against  a  coal  mining  company 
for  personal  injury  to  a  minor  servant  from  the 
company's  failure  to  give  him  proper  instruc- 
tions as  to  danger  from  an  unezploded  charge 
left  in  the  coal  where  he  was  directed  to  worls, 
or  as  to  the  proper  method  of  avoiding  injury 
from  such  charges,  evidence  held  to  sustain  a 
verdict  for  plaintiff. 

Appeal  from  Court  of  Gommon  Pleas,  Al> 
legheny  County. 

Trespass  for  personal  Injury  by  Mike  Jelic, 
a  minor,  otherwise  Imown  as  Check  No.  5, 
by  his  brother  and  next  friend,  Vincent  Jellc, 
against  the  Jamison  Coal  &  Coke  Company. 
Verdict  for  plaintiff  for  J2,000  and  judgment 
thereon,  and  defendant  appeals.    Affirmed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, MOSCHZISKER,  FRAZER,  and  WAL- 
LING, JJ. 

Robert  W.  Smith,  of  Oreensburg,  and  Wil- 
liam S.  Moorhead,  of  Pittsburgh,  for  appel- 
lant T.  M.  Gealey  and  A.  J.  Eckles,  both  of 
Pittsburgh,  for  appellee. 

POTTER,  J.  In  this  action  the  plalntlfC, 
a  coal  miner  formerly  in  the  employ  of  the 
defendant  company,  sought  to  recover  dam- 
ages for  injuries  suffered  by  him,  resulting, 
as  he  alleged,  from  the  failure  of  the  defend- 
ant to  give  him  proper  instructions  as  to  the 
danger  to  which  he  might  be  subjected  from 
unexploded  charges  having  been  left  In  the 
coal  where  he  was  directed  to  work,  or  as 
to  the  proper  method  for  avoiding  injury  from 
such  unexploded  shots.  It  was  contended 
upon  behalf  of  defendant  that,  vmder  the 
facts  of  the  case.  It  was  under  no  duty  to 
give  hUn  any  such  Instructions.  It  appears 
from  the  record  that  prior  to  the  accident 
the  plaintiff  had  been  employed  in  various 
coal  mines  for  some  14  months,  but  with  a 
limited  experience  in  the  use  of  explosives. 
He  testified  that  he  bad  as  a  rule  worked 
with  experienced  miners,  but  on  the  morning 
of  the  acddKit  he  was  working  alone  dig- 
ging coal,  when  he  saw  a  hole  in  the  face  of 
the  coal  about  three  feet  above  the  ground. 
He  struck  his  pick  into  the  coal  at  a  point 
some  five  or  six  Inches  from  the 'hole,  and 
an  explosion  Immediately  followed,  inflict- 
ing upon  him  severe  Injury.  Plaintiff  testi- 
fied that  he  was  Ignorant  of  the  danger  of  in- 
Jury  from  unexploded  shots  in  the  coal,  and 
had  never  been  warned  to  look  out  for  them, 
or  instructed  as  to  the  proper  method  of 
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gnardlng  against  Injury  from  them.  Other 
witnesses  experienced  In  coal  mining  testified 
on  his  behalf  that  an  unexploded  shot  or 
charge  might  have  been  left  in  the  hole  by  a 
miner  who  had  previously  been  working  in 
the  same  room,  and  that  this  charge  might 
have  been  exploded  by  the  blow  from  plain- 
tUTs  pick.  The  sufficiency  of  this  explana- 
tion as  to  the  cause  of  the  accident  was  not 
seriously  questioned  by  defendant,  nor  did  it 
offer  any  testimony  which  threw  any  further 
light  upon  the  subject.  In  the  course  of  his 
cross-examination  of  J.  D.  Humphries,  a  wit- 
ness for  plaintifF,  counsel  for  defendant 
brought  out  by  a  leading  question  the  fact 
that  it  is  the  universal  custom  with  all  min- 
ing companies  to  instruct  miners,  when  they 
charge  a  hole  that  fails  to  go  off  (which  rare- 
ly happens),  to  put  up  a  danger  board,  and 
leave  that  working  place  at  once,  and  report 
the  condition  to  the  mine  foreman,  the  as- 
sistant mine  foreman,  or  the  first  boss.  Ad- 
mittedly no  such  instruction  was  given  to 
plaintiff  by  the  defendant  in  this  case. 

[1-3]  It  Is  true  that  the  failure  to  report 
the  existence  of  the  unexploded  charge  was 
due  to  the  negligence  of  another  miner,  a 
fellow  workman  of  the  plaintiff,  and  ordi- 
narily an  employer  is  not  called  upon  to  in- 
struct an  employ^  with  respect  to  dangers 
which  may  result  from  the  negligence  of  fel- 
low servants.  But  in  this  instance  the  em- 
ployer was  carrying  on  a  business  involving 
some  danger  to  its  employes,  and  it  appeared 
that  defendant  knew  of  the  possibility  of  spe- 
cial danger  from  unexploded  shots,  and  that 
it  bad  adc^ted  a  special  rule  for  the  conduct 
of  the  miners  to  guard  them  against  injury 
from  that  source.  The  defendant  company 
was  therefore  t>ound  to  instruct  its  employes 
clearly  and  unequivocally  with  respect  to 
that  danger  and  as  to  the  means  of  avoiding 
it  The  stringency  of  the  rule  adopted  for 
the  guidance  of  the  miners,  In  dealing  with 
unexploded  charges  when  they  were  discov- 
ered, shows  that  the  mining  companies  fully 
appreciated  the  fact  of  iwssible  danger  from 
that  cause.  It  appears  from  the  testimony 
that  a  charge  of  dynamite  or  other  explosive 
placed  in  the  coal  and  fired  by  the  use  of  an 
electric  battery  seldom  faOed  to  explode, 
but  when  one  did  miss  fire,  the  miner  was 


no^  expected  or  permitted  to  deal  with  the 
situation,  but  was  required  to  report  the  cir- 
cumstances, and  the  matter  was  turned  over 
to  one  more  skilled  in  the  use  of  explosives. 
But,  unless  the  plaintiff  knew  of  the  Aaxigex 
to  be  apprehended  from  unexploded  shots, 
he  could  not  protect  himself  therefrom,  and 
unless. he  bad  knowledge  of  the  rule  of  the 
company,  made  for  his  protection,  he  could 
not  be  expected  to  comply  with  what  the 
company  regarded  as  an  important  regula- 
tion. Plaintiff  testified  that  he  was  not  made 
acquainted  with  the  danger  to  be  Incurred 
from  an  unexploded  shot,  and  had  no  knowl- 
edge concerning  it,  and  the  court  below  could 
not  have  said,  as  a  matter  of  law,  that  the 
danger  was  obvious  to  ordinary  inspection. 
The  testimony  tends  to  show  that  it  was  the 
custom  of  older  and  experienced  miners  to 
instruct  the  inexiwrienced  men  associated 
with  them  partly  for  that  purpose  with  re- 
spect to  the  dangers  of  the  business,  and  that 
this  instruction  should  Include  directions  for 
dealing  with  holes  in  the  coal  which,  to  the 
eye  of  an  experienced  miner,  indicated  that 
they  might  contain  unexploded  shots.  Wheth- 
er or  not  the  defendant  in  this  case  depend- 
ed entirely  upon  this  method  of  instruction 
does  not  clearly  appear  from  the  testimony, 
but  If  the  employer  delegated  older  and  ex- 
perienced fellow  servants  of  the  Inexperienc- 
ed men  to  instruct  and  qualify  them  for  serv- 
ice. It  was  liable  for  the  negligence  or  omis- 
sion of  the  instructor  If,  by  reason  of  It,  the 
employ^  suffered  injury.  A  servant  delegated 
to  instruct  the  employ^  stands  for  this  pur- 
pose in  the  place  of  the  employer,  and  the 
latter  is  liable  for  bis  default.  In  any  event 
it  is  clear  from  the  evidence  that  it  was  the 
duty  of  the  defendant  to  see  that  the  plaintiff 
was  duly  warned  of  the  danger  of  Injury  from 
unexploded  shots  remaining  in  the  coal  which 
he  was  directed  to  take  out,  a  danger  fully  rec- 
ognized by  the  defendant,  but,  according  to 
his  testimony,  unknown  to  the  plaintiff. 
Wbether  or  not  the  defendant  discharged  its 
duty  in  this  respect  was  a  question  of  fact 
for  the  Jury,  and,  under  the  evidence,  the 
trial  court  would  not  have  been  justified  in 
determining  it  as  matter  of  law. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  Is  affirmed. 
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RAKIB  T.   JEFFERSON   ft   CLEARFIBLD 
COAL  ft  IRON  00. 

(Supreme  Court  of  Pennsjlyania.    Jan.  7, 1918.) 

Master  and  Servant  «=»417(9)— Workmen's 
Compensation  Act— Final  Judgment— Ap- 
peal. 
The  common  pleaa,  on  appeal  from  a  deci- 
sion of  the  Workmen's  Compensation  Board  af- 
firminifr  a  referee's  finding  in  favor  of  a  claim- 
ant, should  enter  final  judgment  awarding  to 
each  dependent  the  amount  due  him,  and,  where 
the  court  remands  the  case  to  the  board  for  ad- 
justment in  accordance  with  its  opinion,  the  Sn- 
preme  Court,  on  appeal,  will  remand  the  rec- 
ord to  the  common  pleas,  with  diiections  to  en- 
ter a  final  judgment. 

Appeal  from  Court  of  Common  Pleas,  In- 
diana County. 

Proceeding  by  Mrs.  Felix  Rakle  against 
the  Jefferson  &  Clearfield  Coal  &  Iron  Com- 
pany, for  compensation  under  tbe  Workmen's 
Compensation  Act.  From  an  order  of  the 
common  pleas,  reversing  the  decision  of  the 
Workmen's  Compensation  Board,  aflSrmlng 
the  decision  of  the  referee  as  to  the  com- 
pensation to  which  tbe  dependents  of  the  de- 
ceased were  entitled,  and  remanding  the  case 
to  the  Board  for  adjustment  in  accordance 
with  the  schedule  decided  upon  by  the  court, 
plaintiff  appeals.    Reversed,  with  directions. 

Argued  before  BROWN,  O.  J.,  and  MEJS- 
TRBZAT,  STEWART,  FRAZER,  and  WAL- 
LING, JJ. 

S.  J.  Telford,  of  Indiana,  Pa.,  for  appel- 
lant. Henry  I.  Wilson,  of  Big  Run,  for  ap- 
pellee. 

MESTREZAT,  J.  This  proceeding  was  In- 
stituted before  the  Workmen's  Compensation 
Board  by  Mrs.  Felix  Rakie  to  secure  com- 
pensation for  the  death  of  her  husband,  who 
was  killed  while  he  was  In  the  service  of 
.the  def^idant  company.  The  referee  filed 
his  findings  of  fact  and  conclusions  of  law 
and  made  an  award  against  the  defendant 
company  from  which  the  latter  appealed  to 
the  Workmen's  Compensation  Board.  It  af- 
firmed the  award  of  the  referee,  and  an  ap- 
peal was  taken  to  tbe  court  of  common  pleas 
of  Indiana  county.  The  learned  Judge  of 
the  court  of  common  pleas  reviewed  the  case 
in  an  exhaustive  opinion  and  made  an  order 
sustaining  the  appeal,  reversing  the  decision 
of  the  referee  as  affirmed  by  the  board,  and 
•'remanded  the  case  to  the  Workmen's  Com- 
pensation Board  for  adjustment  in  accordance 
with  the  following  award,"  the  terms  as 
fixed  by  him,  then  being  given. 

It  Is  apparent  that  the  order  or  Judgment 
entered  by  the  court  Is  not  final  from  which 
only  an  appeal  will  lie  to  this  court.  Instead 
of  remanding  the  case  to  the  board  for  fur- 
ther and  final  action,  which  It  had  already 
taken,  the  court  should  have  entered  a  final 
judgment  awarding  to  each  dependent  the 
amount  due  him  or  her  in  the  opinion  of  the 


court.  There  was  no  occasion  for  any  far- 
ther adjustment  by  the  board;  it  bad  tak- 
en final  action,  and  the  appeal  which  tbe 
learned  court  had  before  it  was  from  sndi 
action.  The  appeal  which  we  are  authorized 
to  hear  and  determine  Is  not  from  the  award 
of  the  board  but  from  the  Judgment  of  tbe 
court. 

The  record  is  remanded  that  the  court  be- 
low may  enter  a  final  judgment  on  the  ap- 
peal pending  before  it  from  the  a.watd  of  tbe 
Workmen's  Compensation  Board. 


SNTDER  et  al.  v.  BERKEY  et  oL 

(Supreme  Court  of  Pennsylvania.     Jan.  7. 
1018.) 

Counties  €=94(4)— Bond  of  Treasurer   of 
Directors  of  Poor— Action  of  Asbumpbit 
—Audit. 
The  sureties  on   the  official   bond    of    tfa« 
treasurer  of  the  directors  of  the  poor  will  not 
be   liable   for   embezzlement   where   his    books, 
vouchers,   etc.,   were   submitted   to    the    county 
auditors  constitntine  a  special  tribunal   ander 
Act  April  24.  1874  (P.  L.  112),  and  where  they 
found  no  defalcation,  even  though  their  atten- 
tion was  not  called  to  the  items  alleged  to  have 
been  eml>ezzled,  as  their  decision  not  appealed 
from  is  conclusive  and  precludes  an  action  at 
common  law  for  an  unadjudicated  account. 

Appeal  from  Ck>urt  of  (Tommon  Pleas,  Som- 
erset County. 

Assumpsit  on  an  official  bond  by  J.  J.  Sny- 
der and  others,  Directors  of  the  Poor  and  of 
the  House  of  Employment  of  Somerset  Ooon- 
ty.  Pa.,  against  J.  A.  Berkey  and  anotber. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal.   Affirmed. 

Argued  before  MESTREZAT,  POTTER, 
STEWART,  MOSCHZISKBR,  and  FRAZ- 
BR,  JJ. 

Francis  J.  Eooser,  P.  6.  Cober,  and  Kmest 
d.  Eooser,  all  of  Somerset,  for  appellants. 
Norman  T.  Boose  and  J.  A.  Berkey,  both  of 
Somerset,  for  appellees. 

PER  CURIAM.  This  Is  an  action  of  as- 
sumpsit on  the  official  l>ond  of  H.  F.  uar- 
ron,  treasurer  of  the  directors  of  tbe  poor 
and  of  the  house  of  employment  of  Somerset 
county.  Pa.,  for  1912,  on  which  Berkey  and 
Sipe,  the  other  two  defendants,  were  sureties. 
In  September,  1912,  the  treasurer  in  his  of- 
ficial capacity,  received  Jl,100,  and  In  Janu- 
ary, 1913,  12,262,  both  of  which  sums  he  fail- 
ed to  charge  himself  with  in  his  bo<^  as 
treasurer  and  which  he  appropriated  to  his 
own  use.  At  the  trial  before  tbe  court  be- 
low under  the  act  of  1874  <P.  L.  112),  it  ap- 
peared that  the  books,  vouchers,  and  other 
documents  relating  to  the  accounts  of  the 
treasurer  for  the  year  1912  were  submitted 
to  the  county  auditors  by  the  treasurer,  and 
that  the  accounts  were  audited  by  the  aud- 
itors, as  required  by  law,  in  January  and 
February,  1913.    The  report  of  the  auditors 
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was  filed,  from  which  no  appeal  was  taken, 
and  the  same  became  absolute.  The  atten- 
tion of  the  auditors  was  not  called  to  the 
two  Itons  sued  for  In  this  action  and  they 
were  not  audited,  and  hence  were  omitted 
from  the  auditors'  report.  The  amount  found 
by  the  auditors  to  be  due  from  Barron  was 
subsequently  paid  by  him  to  his  successor 
in  office.  The  learned  court  directed  Judg- 
ment to  be  entered  for  the  defendants  Berk- 
ey  and  Sipe,  holding  that  the  $1,100  was  an 
Item  to  be  passed  on  by  the  county  auditors 
in  th^  annual  settlement  In  1913,  and  their 
report  nnappealed  from  was  conclusive  upon 
all  parties,  and  the  item  of  $2,262  not  hav- 
ing been  submitted  to  the  county  auditors 
for  adjustment  and  there  being  no  r^ort 
thereon  by  the  auditors,  a  common-law  ac- 
tion would  not  lie. 

The  lenrned  court  was  clearly  right.  In  en- 
tering judgment  for  the  defendants.  The  de- 
cisions of  this  court,  and  they  are  numerous, 
are  uniform  in  holding  that  in  such  cases, 
and  under  the  facts  presented  by  this  rec- 
ord, an  action  at  law  will  not  lie  on  the  of- 
ficial bond  until  there  has  been  an  accounting 
before  the  county  auditors.  This  Is  a  special 
tribunal  created  by  statute  for  the  purpose 
of  adjusting  the  accounts  of  such  officers 
and  determining  the  amount  due  to  or  from 
them.  Its  decision  nnappealed  from  is  con- 
clusive, and  precludes  an  action  at  common 
law  on  an  unadjudicated  account. 

The  Judgment  is  affirmed. 


CROyMJ  v.  JOHNSTOWN  WATER  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  7,  1918.) 

L  Affeai.  ANn  Ebrob  $s>792  —  Motion  to 
Quash  ar  Appeal— Review. 
In  bill  in  equity,  where  no  final  decree  is 
entered  after  overruling  exceptions,  a  motion  to 
quash  the  appeal  will  prevail ;  but  in  the  ab- 
wnce  of  sach  motion,  the  case  will  be  decided 
on  the  merits. 

2.  Eminent  Dohain  «=355  —  Wateb  Compa- 
nies—Fubnishino  Water  Outside  of  Teb- 
BiTOBiAL  Limits— Injunctton. 

Where  the  taking  of  water  by  a  water  com- 
pany la  mainly  to  supply  citizens  within  its 
proper  territorial  limits,  the  furnishing  of  a 
small  supply  to  persons  outside  of  such  limits  is 
a  mere  incident  to  the  main  purpose,  and  the 
taking  will  not  be  enjoined. 

3.  Watkbs  and  Watgb  Cocbseb  «s»200(1)  — 
SuFPLT  OF  Water— Tkbbitoby — Statute. 

A  water  company  originally  incorporated 
under  Sp.  Act  April  II,  1866(P.  L.  723),  to 
supply  water  to  five  boroughs  and  "the  vicinity," 
did  not  lose  its  charter  rights  at  the  adoption  of 
the  Constitution  of  1873  or  by  its  acceptance  of 
Corporation  Act  April  29,  1874  (P.  L.  73),  and 
where  the  boroughs  were  subsequently  consoli- 
dated into  a  city,  it  did  not  exceed  its  charter 
riKbts  by  incidentally  supplying  water  in  the 
vicinity  of  such  city. 

4.  Eminent  Domain  e=>64  — Wateb  Compa- 
nies—  Condemnation  of  Wateb  —  Tebbi- 
tobt— Pboceedino  by  State. 

If  the  real  purpose  of  a  water  company's 
condemnation  of  water  is  to  furnish  water  to  a 


territory  beyond  its  original  charter  limits,  the 
matter  is  one.  to  be  inquired  into  by  the  state 
upon  an  appropriate  proceeding,  but  not  by  bill 
in  equity  under  Act  June  19,  1871  (P.  I*  1360), 
at  the  instance  of  a  private  person. 
6.  Eminent  Domain  «=>58— Condemnation 
OF  Wateb  Company— Extent. 
A  water  company  has  the  right  to  condemn 
as  much  water  as  is  reasonably  necessary,  not 
only  for  present  purposes,  but  for  future  needs. 

Appeal  from  Court  of  Common  Pleas,  Som- 
erset County. 

Bill  In  equity  for  an  injunction  by  Elsie 
Croyle  against  the  Johnstown  Water  Com- 
pany. From  a  decree  refusing  an  Injunction 
and  dismissing  the  bill  on  final  hearing,  plain- 
tiff appeala  Decree  affirmed,  and  appeal  dis- 
missed. 

Argued  before  MESTREZAT,  POTTER, 
STEWART,  and  MOSCHZISKER,  JJ. 

J.  A.  Berkey  and  Norman  T.  Boose,  both  of 
Somerset,  for  appellant.  J.  C.  Davles,  of 
Johnstown,  and  Dhl  &  Ealy,  of  Somerset,  for 
appellee. 

POTTER,  J,  [1  ]  This  was  a  bill  In  equity, 
praying  for  an  Injunction  to  restrain  the  de- 
fendant company  from  appropriating  the  wa- 
ter of  the  north  fork  of  Ben's  creek.  In  Som- 
erset county,  and  from  entering  upon  and 
laying  pipes  or  water  mains  upon  or  through 
plaintlfl^'s  land.  After  hearing  upon  bill,  an- 
swer, and  proofs,  the  trial  judge  directed  a 
decree  nisi  to  be  entered,  refusing  an  inJ'Unc- 
tlon,  and  dismissing  the  blU  at  die  costs  of 
plaintiff.  Exceptions  were  filed  and  over- 
ruled, but  there  was  no  final  decree.  If,  for 
that  reason,  counsel  for  appellee  had  moved 
to  quash  this  appeal,  the  motion  must  have 
prevailed. 

[2,  3]  The  first  question  here  Involved,  as 
stated  by  counsel  for  apiiellant.  Is  as  follows: 

"Does  a  water  company  chartered  by  a  spe- 
cial act  of  assembly  prior  to  the  Constitution  of 
1873.  and  the  Corporation  Act  of  April  29,  1874 
(P.  Ii.  73),  for  the  purpose  of  supplying  water 
to  five  adjacent  boroughs  and  vicinity,  by  ac- 
cepting the  Constitution  and  the  provisions  of 
said  act  and  supplements  thereto,  have  power, 
after  the  consolidation  of  said  five  boroughs  to- 
gether with  large  additional  territory  into  a  new 
municipality,  to  furnish  water  to  all  the  terri- 
tory embraced  within  said  new  municipality, 
and  to  other  separate  municipalities  in  the  vi- 
cinity thereof?" 

In  Blaucb  v.  Johnstown  Water  Co.,  247  Pa. 
71,  93  AU.  169,  It  was  held  that  the  Johns- 
town Water  Company,  the  present  appellee, 
has  the  right  to  supply  water  In  the  entire 
city  of  Johnstown,  and  fOr  that  purpose  to 
exercise  the  power  of  eminent  domain.  It  Is, 
however,  contended  that  the  decision  in  that 
case  does  not  rule  the  question  here  raised, 
because  the  water  company  is  seeking  to  ap- 
propriate the  water  of  Ben's  creek  and  a 
right  of  way  over  plaintiff's  land  "for  the 
purpose  of  supplying  water  to  a  number  of 
municipalities  outside  of  its  charter  limits,  al- 
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though  adjacent  to  and  in  the  vicinity  there- 
of." It  Is  true  that  defendant  Is  supplying 
water  to  j^rsons  outside  the  limits  of  Johns- 
town, but  such  supply  Is  incidental  to  its  main 
purpose,  which  is  the  supply  of  water  to  the 
public  In  the  city  of  Johnstown,  so  that  the 
case  falls  within  the  principle  of  Mier  v. 
atlzens'  Water  Co.,  250  Pa.  536,  95  Atl.  704, 
in  which  It  was  held  (syllabus): 

"Where  the  taking  is  mainly  for  the  purpose 
of  supplying  citizens  within  the  proper  terri- 
torial limits  of  the  company,  the  furnishing  of  a 
small  supply  to  persons  outside  of  the  limits  is 
a  mere  incident  of  the  main  purpose,  and  the 
taking  will  not  be  enjoined." 

The  defendant  company  was  originally  In- 
corporated by  a  special  act  of  assembly  ap- 
proved April  11, 1866  (P.  L.,723),  for  the  pur- 
pose of  Introducing  water  Into  the  five  bor- 
oughs named  in  the  act,  "and  the  vicinity." 
The  trial  judge  has  found,  as  a  fact,  that  the 
territory  outside  the  city  of  Johnstown, 
which  Is  supplied  by  defendant  company,  Is 
in  the  vicinity  of  the  boroughs  juamed  in  its 
charter.  In  Blauch  v.  Water  Co.,  supra.  It 
was  held: 

"That  the  water  company  neither  lost  nor  sur- 
rendered, in  accepting  the  provisions  of  the  act 
of  1874,  the  franchise  or  privilege,  specially  con- 
ferred upon  it  by  the  act  of  1866,  to  supply 
five  named  boronghs  with  water." 

It  naturally  follows  that  the  right  to  sup- 
ply the  territory  in  the  vicinity  of  the  five 
boronghs  survived  in  Ufce  manner.  Counsel 
for  appellant  rely  upon  the  case  of  Ely  v. 
White  Deer  Mt  Water  Co.,  197  Pa.  80,  46  Atl. 
929.    But  there  the  water  company  attempted 


to  supply  water  directly  to  the  public  In 
townships  and  munldpalltles,  to  which  Its 
charter  did  not  admit  It  In  the  present  In- 
stance the  supply  of  water  to  outside  terri- 
tory Is  incidental.  The  Bly  Case  has  been 
distinguished  In  later  decisions.  Bland  v. 
Tipton  Water  Co.,  222  Pa.  285,  71  AtL  101; 
Blauch  V.  Johnstown  Water  Co.,  247  Pa.  71, 
77.  93  Aa  169;  Mler  v.  atlzens'  Water  Co., 
250  Pa.  536,  540,  95  Atl.  704. 

[4]  But  aside  from  this,  as  the  court  below 
very  properly  said: 

"If  the  true  purpose  of  this  condemnation  was 
to  furnish  a  territory  beyond  the  original  chai^ 
ter  limits,  that  is  a  matter  to  be  inquired  into 
by  the  state  upon  an  appropriate  proceeding, 
but  not  by  a  bill  in  equity  under  Act  June  19, 
1871  (P.  L.  1360),  at  the  instance  of  a  private 
person." 

[5]  Counsel  for  appellant  «lso  question  the 
right  of  defendant  company  to  appropriate  a 
water  supply  In  anticipation  of  future  needs. 
The  trial  Judge,  however,  found  as  a  fact, 
upon  sufficient  evidence,  that  there  was  "a 
reasonable  necessity"  for  the  appropriation 
and  use  of  the  waters  of  the  north  fort  of 
Ben's  creek,  in  addition  to  the  sources  of 
supply  previously  appropriated.  The  com- 
pany had  the  right  to  condemn  as  much  wa- 
ter as  was  reasonably  necessary,  not  only 
for  present  purposes,  but  for  future  needs. 
See  Boalsburg  Water  Co.  v.  State  College 
Water  Co.,  240  Pa.  198,  87  AtL  609. 

The  assignments  of  error  are  overruled,  the 
decree  of  the  court  below  is  affirmed,  and  this 
appeal  Is  dismissed,  at  the  cost  of  appellant. 
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McNALLT  T.  RHODE  ISLAND  00. 

PALMER  T.  SAME. 

(Nob.  6110,  6111.) 

(Supreme  Court  of  Rhode   Idand.     April  12, 
1918.) 

1.  Street  Raxlboadb  <S=>114(1)— C01.USION— 

NEOUOBNCfK— SUFFIOIKNCY  OF  EVIDENCE; 

In  gait  by  drirer  of  tip  cart  for  personal  In- 
juries, and  by  the  owner  of  the  cart  for  dam- 
ages thereto,  occasioned  by  a  collision  with  de- 
fendant's electric  car,  conflicting  and  confused 
eridence  as  to  defendant's  negligence  held  to 
warrant  verdict  for  each  plaintiff. 

2.  New  Tbial  «=376(4>— Excessivb  Dakaoes 
Pebsonai.  Injubiss. 

In  a  collision  with  an  electric  car,  plaintiff, 
driver  of  a  tip  cart,  was  thrown  to  the  groand. 
His  right  foot  was  rnn  over  by  a  wheel  of  the 
cart,  and  in  consequence  the  Achilles  tendon 
was  torn  from  its  attachment  to  the  heel  bone, 
detaching  a  sliver  of  bone  with  it.  He  also  suf- 
fered other  injuries  by  way  of  bruises  and  lac- 
erations, and  was  under  treatment  for  three 
munths.  He  limped  at  the  time  of  the  trial,  and 
his  physician  thought  that  his  foot  wonld  bother 
him  at  times,  perhaps  indefinitely.  Plaintiff  was 
64  years  old  at  the  time  of  the  accident,  and  at 
the  trial  stated  that  the  condition  of  his  ankle 
vrould  not  permit  him  to  go  upon  an  ordinary 
ladder.  Held,  that  while  a  verdict  for  $1,350, 
$1,075  of  which  was  for  injury  and  future  loss, 
was  substantial^  the  trial  court  did  not  err  in 
denying  new  trial  on  the  ground  that  the  dam- 
ages awarded  were  excesuve. 

Exceptions  from  Superior  Court,  Prorl- 
dence  and  Bristol  Counties;  Jolin  Doran, 
Judge. 

Action  by  John  F.  McNaUy  against  the 
Rhode  Island  Company,  and  by  John  H. 
Palmer  against  the  seme  defendant.  Verdict 
hi  favor  of  each  plaintiff,  and  defendant 
brings  exceptions.  Exceptions  overruled, 
and  case  remitted  for  entry  of  Judgment  on 
verdicts. 

George  E.  Troy,  of  Providence,  for  plain- 
tiffs. CTifford  Whipple  and  Frederlcli  W. 
O'CMinell,  both  of  Providence,  for  defendant 

PER  CURIAM.  These  cases  are  actions  of 
trespass  on  the  case  for  negligence  arising 
oni  of  an  accident  In  which  a  tip  cart  driv- 
en by  plaintiff  Palmer  and  owned  by  plain- 
tiff McNally  was  In  collision  on  May  19, 
1916,  with  an  electric  car  operated  by  the 
defendant  on  Manton  avenue  in  Providence. 
Palmer  sues  for  personal  Injuries  and  Mc- 
Nally for  damage  to  the  cart  The'  cases 
were  tried  together  before  a  Justice  of  the 
superior  court  and  a  Jury  In  June,  1917,  and 
the  Jury  returned  a  verdict  in  favor  of  each 
plaintiff,  for  McNaUy  In  the  sum  of  $50,  and 
for  Palmer  in  the  sum  of  $1,350.  The  defend- 
iiit  took  two  exceptions  to  the  admission  of 
testimony,  an  exception  to  the  refusal  of  the 
court  to  direct  a  verdict  for  the  defendant 
in  McNally's  case,  and  in  each  case  an  ex- 
ception to  the  decision  of  the  court  denying 
defendant's  motion  for  a  new  trial.  The 
only  exceptions  pressed  at  the  hearing  were 


those  taken  to  the  denial  of  the  motions  for 
a  new  trial  on  the  ground  In  each  case  that 
the  verdict  was  against  the  evidence,  and  In 
the  Palmer  case  on  the  ground  also  that  the 
amount  of  the  verdict  was  excessive.  The 
question,  therefore  in  each  case  is.  Did  the 
court  clearly  err  in  Its  decision? 

[1]  The  testimony  for  the  plalntifiTs  was  to 
the  effect  that  while  the  cart  was  proceeding 
at  the  left  of  and  near  to  the  car  track,  but 
parallel  therewith,  the  car  ran  Into  it,  strik- 
ing the  hub  of  the  right  rear  wheel,  thus 
causing  the  injuries  and  damage  complained 
of.  The  testimony  for  the  defendant  was  to 
the  effect  that  In  consequence  of  the  move- 
ments of  a  small  boy  in  the  street  Just  in 
front  of  the  horses  attached  to  the  cart,  the 
driver  to  avoid  him  turned  to  the  right  sud- 
denly in  front  of  the  car,  so  that  the  front 
of  the  car  struck  the  front  right  wheel  of  the 
cart    The  trial  Judge  in  his  rescript  says: 

"The  weight  of  the  evidence  supports  the 
claim  that  the  boy  was  present  and  mterfering, 
but  it  seems  to  me  that  the  uncontradicted  tes- 
timony as  to  the  bending  of  the  rear  axle  tends 
to  support  the  claim  that  the  roar  wheel  and 
not  the  front  wheel  was  struck." 

This  is  all  that  he  says  on  the  question  of 
llabiUty. 

The  defendant  urges  that  the  court  admits 
that  a  preponderance  of  the  testimony  sup- 
ports the  defendant's  daim,  and  therefore 
that  "his  language  cannot  be  construed  as 
audi  an  approval  of  the  verdict  that  this 
court  will  decline  to  disturb  it"  We  do  not 
so  interpret  his  finding.  On  the  contrary  we 
understand  him  to  mean  that  while  the  evi- 
dence preponderates  in  favor  of  the  dalm 
that  a  "boy  was  present  and  interfering," 
nevertheless  the  uncontradicted  testimony  as 
to  the  damage  done  the  cart  supports  the 
claim  of  the  plaintiff  that  the  car  hit  It 
from  behind.  The  testimony  as  to  Just  how 
the  accident  happened  was  confused  and  con- 
flicting, but  we  tliink  the  Jury  could  fairly 
conclude  as  they  did  on  the  question  of  lia- 
bility, and  therefore  as  to  this  that  the  trial 
Judge  cannot  be  held  to  have  committed  er- 
ror in  denying  the  motion  for  a  new  trial. 

It  is  urged  that  the  verdict  in  the  Palmer 
case  has  not  been  approved  as  to  the  ques- 
tion of  damages.  The  court  in  Its  rescript 
says  with  reference  to  the  verdict  In  the 
Palmer  case: 

"If  you  deduct  the  doctor's  bill  and  wages  for 
idle  time,  it  appears  that  the  verdict  given  gives 
plaintiff  Palmer  about  $1,075  for  injury  and  fu- 
ture loss.  This  is  more  than  I  would  allow,  but 
not  so  much  that  I  feel  warranted  in  cutting  it" 

We  think  this  simply  means  that  he.  If 
rittlng  as  a  trier  of  the  facts  in  the  case, 
would  have  given  less  damages,  but  that  the 
amount  actually  awarded  might  be  the  ex- 
pression of  the  Judgment  of  reasonable  men, 
uninfluenced  by  passion  or  prejudice,  and, 
therefore,  that  he  had  no  warrant  for  dis- 
turbing it 

[2]  Palmer  was  thrown  to  the  ground,  his 
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rl^t  foot  was  run  over  by  a  wbeel  of  the 
cart,  and  In  consequence  the  Achilles  tendon 
was  torn  away  from  Its  attachment  to  the 
heel  bone,  detaching  a  sliver  of  bone  with  it, 
and  he  also  suffered  other  injuries  by  way  of 
bruises  and  lacerations.  He  was  under 
treatment  for  three  months;  be  limped  at 
the  time  of  the  trial,  and  his  physician 
thought  his  foot  would  bother  him  at  times 
' — ^perhaps  indefinitely.  The  plaintiff  was  &1 
years  old  at  the  time  of  the  accident  When 
the  case  was  tried  he  was  working  as  a  farm 
hand  on  a  fruit  farm,  but  he  said  the  condi- 
tion of  his  ankle  would  not  permit  him  to  go 
up  on  an  ordinary  ladder.  Nothing  very  def- 
inite is  shown  as  to  how  his  earning  capaci- 
ty was  affected  by  the  accident  While  the 
verdict  is  a  substantial  one,  we  do  not  dis- 
cover anything  in  the  record  whldi  would 
Justify  us  in  deciding  that  the  trial  Judge 
clearly  erred  in  denying  the  motion  for  a 
new  trial  in  the  Palmer  case  on  the  ground 
that  the  damages  awarded  were  excessive. 

The  exceptions  ate  overruled,  and  the 
cases  are  remitted  to  the  superior  court  for 
the  entry  of  judgment  on  the  verdicts. 


LAKE  V.  BBNT^BTT  et  aL    (Na  5125.) 
(Supreme  Court  of  Rhode  Island.    April  9, 

i9ia) 

On  hearing  in  accordance  with  order  made 
on  former  hearing  (103  AU.  145),  permitting 
plaintiff  to  show  canse  why  case  should  not  be 
remitted,  with  direction  to  enter  judgment  for 
Barker  Artesian  Well  Company.  Former  opin- 
ion adhered  to. 

Sheffield  &  Harvey,  of  Newport,  for  plaintiff. 
Comstock  &  Canning  and  Patrick  P.  Curran,  all 
of  Providence,  for  defendant. 

PER  (7URIAM.  In  accordance  with  the  op- 
portunity afforded  to  him  to  appear  before  this 
court  and  show  cause  why  this  case  should  not 
be  remitted  to  the  superior  court  with  direction 
to  enter  judgment  for  the  defendant  the  Barker 
Artesian  Well  Company,  the  plaintiff  made  his 
appearance  on  April  8,  1918.  and  presented  snch 
argument  as  he  saw  fit  We  see  no  reason  for 
changing  or  modifying  our  former  conclusions  as 
expressed  in  our  opinion  filed  March  28,  1918. 

The  case  is  remitted  to  the  superior  court 
with  direction  to  enter  judgment  for  the  defend- 
ant the  Barker  Artesian  Well  Company,  and  to 
give  the  defendant  George  E.  Bennett  Jr.,  a 
new  triaL 


LAPHAM  T.  COLLINS. 

(Supreme  Court   of  New   Hampshire.     Hills- 
borough.   Feb.  5,  1918.) 

HUBBAWD  AND  WiPE  «=s>152— MuTUALrTf. 

Where  plaintiff  painted  a  wife's  house,  un- 
derstanding that  the  husband  was  to  pay  for  it 
the  wife  understanding  that  she  was  to  pay  for 
it,  the  plaintiff  can  recover  from  the  wife,  al- 
though there  was  no  meeting  of  the  minds  on 
such  point 

Transferred  from  Superior  Court,  Hillsbor- 
ough County;  Allen,  Judge. 
Assumpsit  by  Charles  W.  Lapham  against 


Eleanor  C.  Collins.  Judgment  for  plaintiff. 
Transferred  on  exception  of  defendant  ESx- 
ceptlon  overruled. 

Assumpsit  for  work  d<Nie  and  materials 
furnished.  Judgment  for  the  plaintiff  on  the 
r^>ort  of  an  auditor.  The  auditor  found  tbat 
the  defendant's  husband  asked  the  plaintiff 
to  make  a  price  for  painting  a  house,  telling 
blm  that  it  belonged  to  his  wife,  that  the 
work  was  nothing  to  him,  and  that  any  agree- 
ment she  made  would  be  satisfactory  to  him. 
The  plaintiff  told  him  be  would  like  to  do 
the  work,  but  that  it  was  too  large  a  Job  for 
him  to  figure.  The  plaintiff  saw  the  defend- 
ant the  next  day,  and  told  her  the  same  thing, 
and  she  told  him  to  do  the  work.  He  under- 
stood, however,  tbat  be  was  to  be  paid  by  ber 
husband.  Transferred  on  the  defendant's  ex- 
ception to  the  denial  of  ber  motion  for  judg- 
ment on  the  report 

Wason  &  Moran,  of  Nashua,  and  Martin  & 
Howe,  of  Concord,  for  plaintiff.  Doyle  ft 
Lnder,  of  Nashua,  for  defendant 

YOUNG,  J.  The  only  question  of  law  rais- 
ed by  the  defendant's  exception  is  whether 
the  general  finding  for  the  plaintiff  Is  incon- 
sistent with  the  special  findings.  It  does  not 
necessarily  follow  from  the  finding  that  the 
plaintiff  understood  he  was  to  be  paid  by  the 
defendant's  husband  tbat  he  cannot  maintain 
this  action.  If  the  minds  of  the  parties  did 
not  meet  on  this  point,  that  is,  if  the  plain- 
tiff understood  he  was  to  be  paid  for  the 
work  by  the  defendant's  husband,  while  she 
understood  he  was  to  be  paid  by  her,  he  can 
recover,  and  that  is  the  effect  of  the  general 
finding.  In  other  words,  the  finding  that 
the  plaintiff  understood  he  was  to  be  paid  by 
the  defendant's  husband  is  not  inconslstttit 
with  a  finding  that  the  work  was  done  for 
ber,  and  that  her  husband  was  merely  acting 
as  her  agent  In  what  he  did  In  the  matter. 

Exception  overruled.    AU  concur. 


OUIIiETTB  V.  THEOBAIiD. 
(Supreme  Ck>urt  of  New  Hampshire.    Merri- 
mack.   Feb.  6,  1918.) 

1.  Fbauo  es»58(2)  —  Saix  or  Hobsb—  Opin- 
ions—iREPBB8BNTATio»a 

Where  the  seller  of  a  horse  stated  that  it 
was  improving,  and  he  thought  it  would  recover, 
evidence  held  sufficient  to  sustain  a  finding  that 
the  statement  was  falser 

2.  Fraud  «=>11(1)  —  Fai^e  Statsubnov— Be- 
lief. 

A  false  statement  as  to  what  a  person 
thinks  is  actionable,  if  made  to  defraud. 

Transferred  from  Superior  Court,  Merri- 
mack County;  Sawyer,  Judge. 

Action  in  deceit  by  Fred  Oullette  against 
(Seorge  I*  Theobald.  Verdict  for  plaintiff. 
Transferred,  on  defendant's  exception  to  de- 
nial of  bis  motion  tot  a  directed  verdict 
Exception  overruled. 
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Case  for  deceit  In  the  sale  of  a  taot8& 
Trial  by  Jury.  Verdict  for  the  plaintiff.  A 
sore  gathered  on  the  hip  of  a  horse  helonglng 
to  the  defendant  In  February,  1916,  and  after 
discharging  for  a  short  time  begun  to  heal. 
But  before  the  horse  completely  recovered 
the  sore  gathered  again  and  broke  out  in 
a  new  place.  This  bad  been  repeated  several 
times  before  the  defendant  sold  the  horse  to 
the  plaintiff.  A  veterinary  advised  the  de- 
fendant some  months  before  the  sale  that  if 
the  disease  took  this  course  It  was  Improba- 
ble that  the  horse  vrould  recover.  The  plain- 
tiff asked  the  defendant  what  be  thought  of 
the  condition  of  the  horse,  and  he  assured 
him  that  the  horse  was  improving,  and  that 
he  thought  it  would  recover.  The  plalntifl 
would  not  have  bought  the  horse  but  for  this 
statement  Transferred  on  the  defendant's 
exception  to  the  denial  of  his  motion  for  a 
directed  verdict 

Robert  W,  Upton,  of  Concord,  for  plain- 
tiff. Martin  &  Howe,  of  Concord,  for  defend- 
ant 

YOUNG,  J.  II,  2]  The  fair  Inference  to  be 
drawn  from  the  defendant's  representation  In 
respect-to  the  condition  of  the  horse  is  that  he 
thought  It-^ould  recover.  That  is  the  in- 
ference the  plaintiff  drew  and  the  one  the 
defoidant  Intended  he  should  draw  from  the 
statement  The  fact  the  Improvement  in  the 
condition  of  the  horse  had  proved  to  be  only 
temporary  on  several  former  occasions,  when 
taken  in  connection  with  the  veterinary's  ad- 
vice and  the  fact  the  price  for  which  the 
horse  was  sold  was  only  about  half  the  price 
of  a  sound  horse,  warrants  the  conclusion 
that  the  defendant  feared  the  horse  might 
never  recover.  In  other  words,  it  warrants 
the  conclusion  that  be  was  not  telling  the 
truth  when  he  said  he  thought  the  horse 
would  recover.  A  false  statement  as  to  what 
a  person  thinks  (Sleeper  v.  Smith,  77  N.  H. 
337,  339,  91  AU.  866),  as  well  as  one  as  to 
what  he  knows  in  respect  to  a  particular 
matter  (Stewart  v.  Steams,  63  N.  H.  99,  56 
Am.  Rep.  496),  is  actionable.  If  it  Is  made  to 
defraud  (Siackett  v.  Blckford,  74  N.  H.  57, 
65  AtL  2B2,  7  I*  B.  A.  [N.  S.]  646,  124  Am. 
St  Rep.  933). 

ESxceptlon  overruled.    All  concurred. 


HANSON  V.  HANSON. 

(Supreme  Court  of  New  Hampshire.     Hocking- 
bam.    March  5,  1918.) 

1.   DiVOBCK        <8=>62(6)— JUHISDICTION— "DOMI- 
CIM"— "KESinBNC*.*'  ^  .,        ^         ^ 

Pub.  St  1901,  c  176,  I  8,  provides  that  the 
jnriadiction  of  the  court  in  actions  for  divorce 
(ball  be  confined  to  cases:  (1)  Where  both  par- 
ties are  domiciled  within  the  state;  (2)  where 
the  plaintiff  was  domiciled  within  the  state 
when  the  action  was  commenced,  and  defendant 
was  pcrsonaUy  served  with  process  therein;  and 
(3)  where  one  of  the  parties  was  domiciled  with- 


in the  state  when  the  action  was  commenced, 
and  one  or  the  other  actually  resided  in  the 
state  for  one  year  next  preceding  the  beginning 
of  the  action.  Section  4  provides  that  the  pre- 
ceding section  shall  not  have  the  effect  to  dimin- 
ish the  time  of  residence  or  domicile  required  to 
give  the  court  jurisdiction  of  an  existing  cause  of 
divorce.  Libelee  for  more  than  three  years  prior 
to  the  filing  of  the  libel  had  her  home  and  domi- 
cile within  the  state.  libelant  had  his  home  and 
domicile  within  the  state  up  to  a  year  or  two 
ago  when  he  left  Since  then  he  has  retained  no 
home  within  the  state  in  a  physical  sense,  has 
no  plan  of  returning  to  reside,  and  has  acquired 
no  domicile  elsewhere.  Held,  that  the  court  had 
jurisdiction  to  grant  a  divorce,  the  words  "dom- 
icile" and  "residence"  as  used  in  the  statute  be- 
ing substantially  convertible  terms. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Domi- 
cile ;    Residence.] 

2.  Domicile  i8=s>1— Continuation. 

For  jurisdictional  purposes,  a  domicile,  once 
existing,  continues  until  another  ia  acquired. 

Transferred  from  Superior  Court,  Rocking- 
ham County;  Allen,  Judge. 

Libel  for  divorce  for  abandonment  by 
Seth  M.  Hanson  against  Joele  D.  Hanson. 
The  lit>elee  for  more  than  three  years  prior 
to  the  filing  of  the  libel  had  her  home  and 
domicile  in  Portsmouth.  The  libelant  had 
his  home  and  domicile  there  up  to  a  year  or 
two  ago,  when  he  left  the  state,  and  has 
worked  In  one  ist  more  places  since  then. 
After  leaving  Portsmouth  he  retained  no 
home  there  In  a  physical  sense.  He  has  no 
plan  of  returning  to  Portsmouth  to  reside. 
Nor  has  he  acquired  a-  domicile  elsewhere. 
The  question  whether  the  court  has  Jurlsdio- 
Hon  to  grant  a  divorce  is  transferred  \fith- 
out  a  ruling.  Question  transferred  answered 
in  the  affirmative  and  case  discharged. 

Ovide  J.  Coulombe,  of  Berlin,  for  libelant 

WALKER,  J.  [1]  One  essential  require- 
ment to  a  decree  for  a  divorce  is  that  it 
must  appear  that  the  libelant  was  a  resi- 
dent of,  or  had  his  legal  domicile  in,  this 
state,  when  the  libel  was  filed.  Shatney  v. 
Shatney,  76  N.  H.  391,  83  Atl.  124;  Burgess 
V.  Burgess,  71  N.  H.  293,  61  Atl.  1074.  What- 
ever distinction  there  may  be  between  the 
words  "residence"  and  "domicile"  when 
strictly  defined,  it  Is  clear  that  the  Legisla- 
ture in  conferring  Jurisdiction  upon  the 
court  in  divorce  cases  (P.  S.  c.  175,  {§  3,  4) 
used  the  words  as  substantially  convertible 
terms.  The  plaintiff  must  be  "domiciled 
within  this  state";  that  is,  he  must  prove 
the  jurisdictional  fact  that  he  has  establish- 
ed his  home  In  the  state,  and  that  he  has 
not  lost  it  by  acquiring  one  elsewhere. 

[2]  The  fact  that  the  plaintiff  had  a  domi- 
cile in  Portsmouth  until  he  left  the  state  and 
the  fact  that  he  has  acquired  no  new  domi- 
cile are  determinative  of  the  question  trans- 
ferred. For  jurisdictional  purposes  a  legal 
domicile,  once  existing,  continues  untU  an- 
other Is  acquired.  This  principle  was  ap- 
plied in  Ayer  v.  Weeks,  65  N.  H.  248,  18  Aa 
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1108,  6  L.  R.  A.  716,  23  Am.  St  Rep.  87,  to 
sustain  the  Jurisdiction  of  the  probate  court 
In  an  insolvency  proceeding,  where  It  appear- 
ed that  the  debtor  at  the  time  the  petition 
was  filed  had  left  the  state  with  no  intention 
of  returning,  and  that  he  bad  established 
no  domicile  elsewhere.    The  court  say: 

"The  fact  that  he  left  Somersworth  with  the 
intention  never  to  return  did  not  destroy  his 
domicile  there.  Until  he  had  gained  a  domicile 
elsewhere,  he  remained  a  resident  within  the  ja- 
risdiction  of  the  insolvency  court  and  liable  to 
be  proceeded  against  in  insolvency." 

This  reasoning  is  applicable  to  the  present 
case.  The  plaintiff  had  a  domicile  in  Ports- 
mouth; he  has  acquired  no  other  domicile. 
Hence  his  present  domicile  is  In  Ports- 
mouth; and  the  court  has  jurisdiction  of 
the  case.  Gilford  ▼.  Gllmanton,  1  N.  H.  IW, 
197;  Hanover  v.  Weare,  2  N.  H.  131,  132; 
Moore  T.  Wllklns,  10  N.  H.  452;  Horn  v. 
Tufts,  39  N.  H.  478,  483;  Ablngton  v.  North 
Bridgewater,  23  Pick.  (Mass.)  170;  Borland 
V.  Boston,  132  Mass.  89,  42  Am.  Rep.  424; 
Mitchell  V.  United  States,  21  Wall.  350,  22 
U  Ed.  684;   1  Whart  Conf.  Laws,  H  55.  55a. 

Case  discharged.    All  concurred. 


FULMJR  V.  GALE  et  al    (No.  1478.) 

(Supreme  Conrt  of  New  Hampshire.    Rocking- 
ham.   Feb.  5,  1918.) 

1.  "WUJS       «=»497(7)— B«NKFIOIA«IM  — Dw- 
BOXN  CHII.DIIEIT. 

A  will  giving  a  legacy  "for  each  grandchild 
I  may  leave  surviving  me,  whether  now  or 
thereafter  bom,"  contemplates  every  grandchild 
whose  identity  may  be  established  at  the  time 
of  testator's  death,  and  includes  grandchildren 
en  ventre  at  that  time. 

2.  Wn-M  «=s>497  (D— BBNBTiciABnte— Unbobn 
Childben. 

A  bequest  in  a  will  "for  each  grandchild  I 
may  leave  surviving  me,  whether  now  or  there- 
after bom,"  does  not  include  grandchildren  con- 
ceived and  bora  after  testator's  death. 

3.  Wills  ^s»734(2)— Lkoacies— Patment  or 

INTEBEST. 

Where  a  win  provided  for  the  payment  of  a 
certain  sum  to  a  tmstee,  to  be  by  Dim  invested 
and  held  in  trust  for  certain  beneficiaries,  to 
pay  the  income  to  tlie  beneficiaries  for  life,  or 
during  their  minority  to  expend  the  Income  for 
their  benefit,  and  thereafter  to  pay  the  income 
to  such  beneficiary,  and  upon  death  of  the  bene- 
ficiary to  pay  the  principal  to  the  issue  then 
living  of  such  beneficiary,  and  if  no  such  issue 
be  then  living  to  pay  it  as  directed  by  the  ben- 
eficiary's last  will,  the  legacy  to  the  trustee  does 
not  bear  interest  before  one  year  from  the  date 
of  the  death  of  the  testator ;  there  being  noth- 
ing in  the  will  indicating  any  intent  to  vary  the 
usual  rule. 

4.  ExECUTOBS  AND  Abminibtbatobs  e=»212— 

IRBXBITANCK  TAX— APPORTIONMKNT. 

Where  a  will  bequeathed  a  certain  sum  to 
each  of  testatrix's  grandchildren  to  be  held  in 
trust  during  their  lives,  the  federal  estate  tax 
imposed  by  Act  Cong.  Sept  8,  1916,  c  463,  { 
201,  39  Stot.  777  (U.  S.  Oomp.  St.  1916,  I 
6336%b),  npon  the  transmission  of  the  net  es- 
tate, is  to  be  paid  pro  rata  by  all  who  share  in 
the  estate. 


5.  ExEctrroBS  and  Adionistbatobs  ®=»212— 
Inhebitanoe  Tax— Payment. 

Income  taxes  and  annual  property  taxes  im- 
posed before  the  time  for  distribution  of  an  es- 
tate under  a  will  are  to  be  paid  out  of  the  es- 
tate, and  are  finally  a  charge  upon  the  residue. 

6.  Taxation  «=»84— Estates  of  Decedents 
—Payment. 

Where  a  will  bequeathed  a  certain  sum  to 
each  of  the  testatrix's  grandchildren  to  be  held 
in  trust  during  their  lives,  the  property  was 
taxable  as  the  estate  of  deceased  nnder  Pub. 
St  1901,  c.  56,  I  26,  and  not  under  section  27, 
providing  that  real  and  personal  estate  of  any 
legatee  shall  be  taxed  to  the  administrator. 

Transferred  from  Superior  Court  Rodc- 
Ingham  County;   Sawyer,  Judge. 

Petition  by  Arthur  O.  Fuller,  as  executor 
of  the  will  of  Isabel  J.  Gale,  against  Walter 
F.  Gale  and  another  for  the  construction  of 
a  will.  Transferred  from  trial  term.  Case 
discharged. 

Petition  by  the  executor  for  construction 
of  the  will  of  Isabel  J.  Gale,  and  for  direc- 
tion. The  will  was  executed  April  8,  1915, 
and  the  testatrix  died  November  29,  1916. 
The  seventh  clause  of  the  will  provides: 

"I  direct  that  for  each  grandchild  I  may  leave 
surviving  me,  whether  now  or  hereafter  bom, 
one  hundred  thousand  dollars  be  paid  to  said 
Frank  A.  Merrill,  to  be  by  him  invested  and  held 
in  trust  (each  grandchild's  hundred  thousand 
dollars  to  be  kept  separate)  to  pay  the  income, 
quarterly  or  oftener  to  such  grandchild  for  life 
(or,  during  the  minority  of  snch  grandchild,  to 
expend  said  income  for  the  benefit  of  such 
grandchild,  and  thereafter  to  pay  the  income  to 
said  grandchild)  and  upon  the  death  of  such 
grandchild,  to  pay  the  principal  to  the  issue, 
then  living,  of  such  grandchild,  and  if  no  such 
issue  be  then  living,  then  to  pay  said  principal 
as  said  grandchild  may  by  last  will  direct" 

There  are  other  legacies  amounting  to 
$450,000,  given  to  said  Merrill  to  hold  in 
trust  The  estate  amounts  to  about  $1,000,- 
000. 

Two  granddiildren,  Deborah  and  Medora 
Gale,  were  bom  in  the  testatrix's  lifetime 
and  survived  her.  Another  grandchild,  Ar- 
thur Francis  Gale,  was  born  April  5,  1917. 

Advice  is  asked: 

(1)  Whether  Arthur  Francis  Gale,  or  any 
grandchild  who  may  be  hereafter  bom,  takes 
under  the  will. 

(2)  Whether  any  of  the  legacies  given  to 
Merrill  as  trustee  bear  interest  before  one 
year  from  the  death  of  the  testatrix. 

(3)  What,  If  any,  part  of  the  estate  tax 
Imposed  by  the  United  States  falls  upon  the 
legacies  other  than  residuary. 

(4)  Whether  any  luirt  of  the  income  tax 
imposed  by  the  United  States  is  chargeable 
to  the  beneficiaries  under  the  trust  provi- 
sions of  the  win. 

(5)  Whether  the  local  taxes  upon  the  es- 
tate in  the  bands  of  the  executor  are  charge- 
able to  other  than  reeldunry  legatees. 

Transferred  without  ruling  from  the  May 
term,  1917,  of  the  superior  court 

Arthur  O.  Fuller,  of  Exeter,  pro  ae.  Elder 
ic  Whitman,  of  Boston,  Mass.,'  for  residuary 
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legatee*.  Perley  Gardner,  of  Exeter,  gaard- 
lan  ad  litem,  pro  se.  Hughes  &  Doe,  of  Do- 
ver, for  Arthur  jiTanda  Gale. 

PEASLEB,  J.  [1]  By  the  gift  of  a  legacy 
•for  each  grandchild  I  may  leave  surviving 
me,  whether  now  or  hereafter  horn,"  the 
testatrix  manifested  a  desire  to  provide  for 
every  grandchild  whose  Identity  could  be  es- 
tablished at  the  time  of  her  death.  The 
grandchild  bom  four  months  later  could  be 
80  Identlfled.  The  law  regarded  it  as  a  per- 
son In  being  for  many  purposes,  and  the  lan- 
guage of  the  vrill  Indicates  a  wish  to  provide 
for  It  Having  designated  the  beneficiaries 
as  those  "I  may  leave  surviving  me,"  the 
testatrix  adds  the  words  "whether  now  or 
hereafter  born."  The  latter  words  are  with- 
out meaning  unless  applied  to  the  present 
situation.  It  Is  probable  that  they  were  In- 
serted to  make  sure  that  any  grandchild  en 
ventre  at  the  testatrix's  death  should  take 
under  the  will.  It  Is  argued  that  the  will 
speaks  as  of  the  date  of  the  testatrix's  death, 
and  must  be  construed  accordingly.  If  this 
rule  of  construction  Is  to  be  applied,  It  1« 
conclasive  In  favor  of  the  after-born  grand- 
diild.  Speaking  as  of  that  date,  the  words 
"whether  now  or  hereafter  born"  must  of 
necessity  apply  to  the  situation  here  present- 
ed. The  executor  is  advised  that  Arthur 
Frauds  Gale  takes  under  the  seventh  clause 
of  the  wlU. 

[2]  The  question  whether  grandchlldrep 
who  may  hereafter  be  conceived  and  born 
could  take  under  this  clause  is  answered  in 
the  negative.  The  takers  are  not  all  those 
who  may  live  at  some  period  subsequent  to 
the  death  of  the  testatrix.  They  must  also 
have  been  in  esse  at  the  time  that  event  oc- 
carred. 

[3]  The  claim  made  in  behalf  of  the  two 
grandchildren  Medora  and  Deborah  Gale, 
that  interest  on  the  legacies  to  them  should 
be  allowed  from  the  death  of  the  testatrix. 
Is  not  a  valid  one.  There  Is  nothing  in  the 
will  indicating  any  intent  to  vary  the  usual 
rale,  and  there  la  no  evidence  that  the  testa- 
trix stood  In  the  position  of  a  parent  toward 
these  legatees.  Doten  v.  Doten,  66  N.  H.  381, 
20  AH.  387. 

[41/iHie  estate  tax  Imposed  by  act  of  Con- 
grefe  Is  to  be  paid  pro  rata  by  all  who  share 
in  the  estate.  It  Is  not  a  property  tax,  but 
one  "imposed  upon  the  transfer  of  the  net 
estate."''  Laws  64th  Ctong.  1st  Session,  c.  463, 
i  201  (U.  S.  Comp.  St  1916,  i  6336%b).  It  Is 
not  like  the  foreign  inheritance  taxes  con- 
sidered In  B^ngsbury  v.  Bazeley,  75  N.  H, 
13,  16,  70  Aa  916,  139  Am.  St  Rep.  664,  20 
Ann.  Cas.  1355,  but  Is  imposed  by  a  law 
which  applies  to  the. devolution  of  estates  In 
this  Jurlsdictioa  It  not  being  otherwise  di- 
rected by  the  will,  the  tax  is  to  be  paid  out 


of  the  estate  and  diarged  pro  rata  to  each 
beneficiary.  ^ 

[6]  Income  taxes  and  annual  property  tax- 
es Imposed  before  the  time  for  the  distribu- 
tion of  the  estate  are  to  be  paid  out  of  the 
estate,  and  are  finally  a  charge  upon  the  res- 
idue. The  Income  before  legacies  fall  due 
accrues  to  the  estate,  and  so  to  the  residuary 
legatees,  and  they  like  others  who  have  the 
use  or  Income  of  property,  must  pay  the 
ordinary  taxes. 

[8]  The  provision  that  "the  real  and  person- 
al estate  of  any  legatee  *  •  •  shall  be 
taxed  to  the  •  •  *  administrator"  (P.  8. 
c  56,  J  27)  is  relied  upon  to  show  that  the  tax 
Is  a  charge  against  the  legatees'  estate.  The 
provision  has  no  application  to  the  present 
case.  The  legacies  here  were  all  general,  and 
did  not  become  the  estate  of  the  legatees  be- 
fore they  were  payable.  The  property  was 
the  estate  of  the  deceased,  taxable  under  the 
provisions  of  P.  S.  c.  66,  S  26. 

Case  discharged.    All  concurred. 


MORRISON  V.  NOONB. 
(Supreme  Court  of  New  Hampshire.    Hillsbor- 
ough.   Feb.  5,  1918.) 

1.  Appeai  and  Erbob  i8=>992  —  Review  — 
QtrEsnoNB  or  Fact. 

On  the  trial  of  a  petition  usder  the  flowaga 
act  (Pub.  St.  1901,  c.  142,  81  12-19),  a  flndhig 
that  a  certain  witness  was  qualified  to  jodge  of 
the  value  of  the  land  will  not  be  reviewed 
when  baaed  on  evidence. 

2.  Appeal  and  Ebbob  <8=>1097(1)  —  Fobmeb 
Itxn-iNG— Law  of  Cask. 

Ruling  on  a  former  transfer  of  a  case  will 
not  be  changed,  where  the  surrounding  facts  re- 
main the  same. 

3.  Tbiai.  «=>121(3) — Conduct  of  Counsbi/— 
Chabob  of  Falsification. 

In  a  suit  for  damages  to  land  by  flooding,  a 
remark  by  plaintiff's  counsel  that  defendant 
stood  convicted  before  his  fellow  men  of  "try- 
ing to  take  my  client's  property  away  from  him 
for  nothing"  was  not  reversible  error,  being 
tantamount  to  a  charge  that  the  testimony  of 
defendant  and  bis  witnesses  was  false. 

4.  Appeal  and  Errob  ®=>1015(3)— Rbvibw— 
Questions  of  Fact. 

On  an  appeal  in  an  action  to  recover  dam- 
ages for  flooding  land,  refusal  of  the  presiding 
justice  to  set  the  verdict  aside  as  against  evi- 
dence will  not  be  reviewed  merely  because  the 
witnesses  on  the  opposite  side  were  more  numer- 
ous and  more  trustworthy. 

Transferred  from  Superior  Court,  Hillsbor- 
ough County;  Allen,  Judge. 

Petition  by  Robert  S.  Morrison  against  Al- 
bert W.  Noone.  Verdict  for  plaintiff,  and  de- 
fendant excepts.  Transferred  from  trial 
term.    Exceptions  overruled. 

See,  also,  78  N.  H.  338,  100  Atl.  46. 

Petition  under  the  flowage  act,  being  the 
same  case  reported  In  78  N.  H.  338,  100  AtL 
46.  Trial  by  Jury,  and  verdict  for  the  plain- 
tiff. 

Subject  to  exception,  one  Moore  was  found 
qualified  to  testify  as  to  his  opinion  of  the  val- 
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ne  of  farm  land  upon  eTlden<»  tbat  be  bad  re- 
sided In  the  Tldnlty  73  years,  had  worked  on 
the  land,  owned  some  300  acres  In  the  vicini- 
ty, had  bought  a  few  pieces  of  real  estate  and 
tried  to  bny  others,  bad  charge  of  varlons 
lands  In  the  neighborhood  as  executor,  aud 
was  somewhat  familiar  with  land  values. 
The  declaration  of  Gallup  that  Joseph  Noone 
was  present  when  the  letter  H  was  cut,  was 
excluded,  subject  to  exception.  In  the  closing 
argument  to  the  Jury,  counsel  for  the  plain- 
tiff said: 

"Mr.  Noone  may  be  the  most  public-spirited 
man  in  Peterborough,  but  I  have  got  this  to  say 
to  yon,  Mr.  Noone:  You  stand  here  convicted 
before  your  fellow  men  and  a  Jury  of  Hillsbor- 
ough county  of  trying  to  take  my  client's  prop- 
erty away  from  him  for  nothing. 

The  defendant  excepted.  The  defendant's 
motion  to  set  aside  the  verdict,  as  against  the 
weight  of  the  evidence,  and  because  the  Jury 
fell  into  a  plain  mistake,  was  denied,  and  be 
excepted.  Transferred  from  the  May  term, 
1917,  of  the  superior  court,  by  Allen,  J. 

Charles  J.  Hamblett,  John  R.  Spring,  Doyle 
&  Lucier,  and  Cobleigh  &  Therlault,  all  of 
Nashua,  for  plaintifT.  Jonathan  Smith,  of 
Clinton,  Mass.,  and  James  F.  Brennan,  of 
Peterborough,  for  defendant 

PEASLBB,  J.  [1]  There  was  evidence  that 
the  witness  Moore  was  Qualified  to  Judge  of 
the  value  of  the  land  In  question,  and  a  find- 
ing to  that  effect,  based  on  evidence,  is  not 
open  to  review  here.  Chapman  v.  Tiffany,  70 
N.  H.  249,  47  Atl.  603,  and  cases  cited. 

[2]  The  proffered  declaration  of  Gallup 
that  when  he  cut  the  letter  H  on  the  rock 
Joseph  Noone  was  present  was  held  to  be  in- 
admissible upon  tbe  former  transfer  of  the 
case.  Morrison  v.  Noone,  78  N.  H.  338,  100 
Atl.  45.  Tbe  surrounding  facts  as  now  shown 
do  not  differ  from  those  presented  then,  and 
consequently  tbe  exception  to  the  exclusion 
of  the  evidence  must  be  overruled. 

[3]  The  argument  of  counsel  to  which  ex- 
ception was  taken  was  tantamount  to  a 
charge  that  the  testimony  of  the  defendant 
and  his  witnesses  was  false.  "Counsel  have 
the  right  to  claim  that  the  false  testimony 
came  from  his  opponents."  Story  v.  Rail- 
road, 70  N.  H.  364,  376,  48  Atl.  288. 

[4]  The  defendant's  exception  to  the  re- 
fusal of  the  presiding  Justice  to  set  the  ver- 
dict aside  as  against  the  evidence  presents  no 
question  of  law.  It  is  conceded  that  witness- 
es testified  to  facts  which  would  support  the 
plaintiff's  case.  The  claim  argued  Is  that 
the  defendant's  witnesses  were  more  numer- 
ous and  more  trustworthy,  and  therefore 
should  have  been  believed.  This  contentl<Mi 
was  finally  disposed  of  by  the  decision  of  tbe 
presiding  Justice.  Flaherty  v.  Railway,  78  N. 
H.  254,  99  Atl.  89,  and  cases  cited. 

Exceptions  overruled.    All  concurred. 


SIMES  V.  WARD  et  aL 
(Supreme  Court  of  New  Hampshire.    Rocking- 
ham.   Jan.  1.  19ia) 

1.  Wills  «=>524(2)  — Tbubtb— Constbuotion 
— "HKiaa" 

Where  testator  gave  in  trust  a  life  estate  to 
his  wife,  followed  by  a  life  estate  to  his  sisters, 
and  upon  their  decease  to  "my  heirs,"  the  term 
"my  heirs"  was  used  in  its  ordinary  meaning, 
and  referred  to  heirs  at  the  date  of  the  testa- 
tor's death,  and  not  those  'who  would  answer 
tbat  description  at  the  termination  of  the  trust. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Heirs.] 

2.  EXKCUTOBS    AND    A0MIWI8TBATOB8    «=S»87— 

CoHFBoiiisK— Clahi  against  Dsceaskd  as 

BONDSICAN. 

An  administrator  should  compromise  a  claim 
in  favor  of  the  estate,  and  against  the  estate 
and  representatives  of  a  bondsman  of  a  former 
executrix,  when  such  is  the  reasonable  thing 
to  do. 

3.  Guaedian  and  Wabd  «=»37— Patmknt  of 
Claims— CoMPBOMiSE . 

A  guardian  may  compromise  a  claim  against 
an  estate  in  which  his  wards  are  interested  by 
having  the  wards  give  up  their  Interests  in  an- 
other estate,  where  such  act  is  beneficial  to  th« 
minor  ward. 

Transferred  from  Superior  Court,  Rocking- 
ham County;   Sawyer,  Judge. 

Petition  by  Thomas  H.  Simes,  trustee  un- 
der the  will  of  Albert  Ij.  Jones,  against  Anne 
P.  Ward  and  others,  for  advice  as  to  dis- 
tribution of  such  estate.  Cause  transferred 
from  the  superior  court  to  the  Supreme 
Court  without  a  ruling.  Advice  given,  and 
case  discharged. 

Petition  for  advice  by  tbe  tmstee  under 
the  will  of  Albert  U  Jones.  Albert  died 
childless  in  1870,  leaving  a  widow  Mary,  a 
brother  William,  a  sister  Anne,  a  sister 
Emily,  and  seven  nephews  and  nieces,  (Aildren 
of  his  deceased  sisters  Susan  and  Elizabeth. 
By  the  second  clause  of  his  will,  he  gave  tbe 
use  and  Income  of  all  his  estate  to  bis  wife 
for  life;  by  the  third,  the  remainder  to  his 
children  If  they  survived  his  wife;  by  the 
fourth,  be  provided  that  "in  case  no  lineal 
descendants  of  me  should  survive  my  said 
wife  then  on  her  decease  I  give,  bequeatb 
and  devise  all  my  said  property  tbat  may 
then  remain  to  my  sisters  Mary  R.  and  Em- 
ily F.  Jones  for  and  during  their  lives  and 
the  life  of  the  survivor  using  and  enjoying 
the  profits  thereof  and  such  part  (if  any)  of 
the  principal  as  their  comfort  may  require 
and  on  the  decease  of  the  survivor  of  them 
to  my  heirs";  and  by  tbe  fifth  clause  he 
nominated  his  wife  Mary  to  be  executrix  of 
his  will.  She  accepted  the  trust  and  quali- 
fied with  a  bond  signed  by  William  as  sure- 
ty. William  died  In  1872  and  Mark  H. 
Wentworth  was  appointed  to  administer  his 
estate.  Mary  resigned  as  executrix  In  1874. 
James  W.  Emery  was  appointed  In  her  place 
and  called  on  her  and  tbe  sureties  on  her 
bond  to  make  good  $100,000  which  she  had 
lost.     William's  administrator,  widow,  and 
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childrNi  compromised  the  claim  by  assign- 
ing  all  their  interest  in  Albert's  estate  to 
Emmery  to  be  held  In  tmst  for  the  benefit  of 
the  life  tenants  and  the  other  remalnderiuea 
llie  assignment  was  executed  by  Wentworth, 
William's  widow,  his  children  who  were  of 
age,  and  by  the  guardians  of  those  who  were 
minors.  The  property  so  assigned  was  of 
less  value  than  Emery's  claim  against  Wil- 
liam's estate.  The  life  tenants  are  dead. 
The  prayer  of  the  petition  is  for  advice  as 
to  who  are  entitled  to  the  property  in  the 
trustee's  bands. 

Thomas  H.  Simes,  of  Portsmouth,  for 
plaintiff.  Albert  R.  Hatch,  of  Portsmouth, 
and  Grant  M.  Palmer,  Ira  H.  Ellis,  Barton 
Corneau,  Clarence  L.  Newton,  and  Woodward 
Query,  all  of  Boston,  Mass.,  for  defendants. 

YOUKG,  J.  [1]  The  questions  considered 
are  (1)  whether  the  persons  Albert  had  in 
mind  when  he  used  the  term  "my  heirs"  were 
those  who  answered  to  that  description  when 
be  died  or  those  who  answered  to  It  when 
the  trust  terminated;  and  (2)  whether  the 
compromise  agreement  is  legal. 

1.  If  the  words  "my  heirs"  are  given  their 
ordinary  meaning,  Albert  intended  to  give 
whatever  might  remain  of  his  estate  on  the 
termination  of  the  trust  to  those  who  would 
have  succeeded  to  it,  if  he  had  died  Intestate 
as  to  that  part  of  his  estate.  This  seems  to 
be  conceded,  but  a  part  of  tbe  defendants 
contend  that,  when  the  will  Is  read  in  the 
light  of  the  surrounding  circumstances,  It  is 
more  probable  than  otherwise  that  the  persons 
Albert  had  In  mind  were  those  who  would 
answer  to  the  description  of  his  heirs  on  the 
termination  of  the  trust;  that  is,  they  con- 
tend that  it  follows  from  the  fact  his  estate 
was  not  to  be  distributed  until  the  termina- 
tion of  the  tmst,  that  he  must  hare  had 
those  In  mind,  when  he  used  the  term  "my 
heirs,"  who  would  take  the  funds  when  the 
trast  terminated.  Tbe  facts  on  which  they 
base  this  contention  are  that  by  the  second 
clause  of  his  will  he  gave  his  wife  the  use 
and  Income  of  his  estate  for  life  with  power 
to  use  the  principal,  and  by  tbe  third  clause 
whatever  remained  at  her  death  to  his  lineal 
descendants,  while  by  the  fourth  clause  he 
provided  that,  tf  no  descendants  of  his  sur- 
vived his  wife,  his  sisters  Mary  B.  and  Emily 
should  have  the  use  of  his  property  for  their 
lives,  and  that  whatever  remained  on  the 
death  of  the  survivor  should  go  to  his  heirs. 

These  provisions,  however,  have  little  if 
any  tendency  to  sustain  the  contention  that 
Albert  had  a  particular  class  of  i>ersons  in 
mtaid  when  he  used  the  term  "my  heirs." 
They  tend  rather  to  the  conclusion  that  the 
only  i)ersons  In  whom  he  was  especially  in- 
terested were  his  wife  and  children  dnd  two 
of  his  sisters.  These  provisions  therefore 
tend  rather  to  rebut  than  to  sustain  the  con- 
tention that  the  persons  Albert  had  in  mind 
Were  those  who  would  answer  to  the  de- 
scription of  bis  heirs  at  tbe  time  the  trust 


terminated,  for  it  Is  at  least  as  probable  that 
he  had  no  one  in  particular  in  mind  as  it  la 
that  he  had  those  in,  mind  who  would  be  his 
heirs  when  the  trust  terminated.  In  other 
words,  the  fact  he  named  certain  iwrsons 
who  were  to  take  pert  of  his  property  and 
gave  the  remainder  to  his  heirs  generally 
tends  rather  to  the  conclusion  that  he  was 
indifferent  as  to  the  Individuals  who  were 
to  take  it  than  to  the  one  that  he  bad  defi- 
nite individuals  or  a  definite  class  of  indi- 
viduals In  mind.  If,  therefore,  It  is  assumed 
that  Albert  gave  the  matter  any  thought,  it 
is  at  least  as  probable  that  those  he  had  in 
mind  by  the  term  "my  heirs"  were  those 
who  would  answer  that  description  at  the 
time  of  his  death  as  that  it  was  those  who 
would  answ-ar  to  it  on  the  termination  of  the 
trust ;  for  saying,  I  give  a  part  of  my  estate 
to  my  heirs.  Is  but  another  way  of  saying 
that  as  to  that  part  of  my  estate  I  elect  to 
die  intestate.  In  short,  if  these  provisions 
of  the  will  have  any  tendency  to  sustain  the 
contention  that  by  "my  heirs"  Albert  intend- 
ed those  who  would  be  his  heirs  on  the  ter- 
mination of  the  tmst,  that  tendency  Is  not 
strong  enough  to  rebut  the  presumption  that 
he  intended  to  give  those  words  their  ordi- 
nary meaning. 

[2,  S]  2.  An  administrator  or  a  guardian 
should  compromise  a  claim  against  bis  estate 
when  that  is  the  reasonable  thing  to  do. 
Torry  v.  Black,  58  N.  Y.  185,  188;  Orowell, 
Executors  and  Administrators,  §343;  21 
Cye.  79.  The  compromise  therefore  whlcli 
William's  representatives  made  with  Emery 
Is  valid  If  it  was  beneficial  to  the  minors. 
Wyman's  Appeal,  13  N.  H.  19.  Although  it 
is  trae  that  the  question  of  whether  the 
agreement  was  beneficial  to  the  minors  is 
one  of  fact,  it  does  not  necessarily  follow 
that  that  is  the  end  of  this  case,  for  it  is 
also  true  that  the  question  of  whether  there 
Is  any  evidence  from  which  any  other  find- 
ing can  be  made  is  one  of  law.  Mitchell  v. 
RaUroad,  68  N.  H.  96,  117,  34  Atl.  674. 

Tbe  only  facts  in  the  record  relevant  to 
the  issue  of  whether  the  compromise  was 
beneficial  to  the  minors  are  that  the  loss  Al- 
bert's estate  had  sustained  was  very  much 
larger  than  William's  interest  in  that  estate; 
that  Mary  could  not,  and  that  William's  es- 
tate could,  make  this  loss  good.  It  is  obvious 
the  only  conclusion  that  can  fairly  be  drawn 
from  these  facts  is  that  the  settlement  was 
for  tbe  benefit  of  every  one  interested  In  Wil- 
liam's estate.  Since  this  is  so,  the  compro- 
mise agreement  is  valid,  whether  It  is  to  be 
considered  as  made  by  William's  administra- 
tor or  by  the  guardian  of  his  minors  and  the 
others  Interested  in  bis  estate.  It  follows 
that  WUllam's  legal  representatives,  as  such, 
have  no  Interest  in  the  funds  In  the  tms- 
tee's  hands,  and  he  is  advised  to  divide  the 
trast  estate  into  40  parts  and  give  10  parts 
tp  Anne's  legal  representatives,  10  to  Emily's 
legal  representatives,  5  to  each  of  Susan's 
children,  or  to  his  or  her  legal  representa- 
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tlve,  and  2  to  each  of  ESizabeth's  cbUdren,  or 
his  or  her  legal  representative.  . 
Case  discharged.    All  •concur. 


MORIN  ▼.  NASHUA  MFG.  CO. 

(Snpreme  Court  of  New  Hampshire.    HiUa- 

borough.     March  6,   1918.) 

1.  Masteb  and  Sebvant  «=»361— Woekmbn'b 
goupenbation'  liaw — relation  of  parties 
—Mills— "Work  in  Psoximity  to  Hoist- 
ing  Apparatus  and  Powkb-Dbivkn  Ma- 

CHINEBY." 

A  servant,  working  in  a  room  where  there 
was  a  movable  elevator  operated  bjf  hand,  and 
adjacent  to  a  stamping  room  containing  a  pow- 
er-driven press,  elevators,  and  stamping  machine, 
was  employed  in  the  proximity  of  hoisting  ap- 
paratus and  power-driven  machinery  under 
Workmen's  Compensation  Law  (Laws  1911,  c. 
163)  i  1. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Hoisting  Appara- 
tus.] 

2.  Master  and  Servant  ®=»361— Wobkmen'8 
Compensation  Law. 

Where  a  servant's  employment  brought  him 
at  times  in  proximity  to  dangerous  machinery, 
although  at  the  time  of  his  injury  he  was  not 
in  proximity  thereto,  and  not  within  the  danger 
zone,  he  was  within  the  protection  of  Laws 
1911,  c.  163,  i  1. 

8.  New  Trial  «s>157— Motion— Hearing — 
QuESTioTrs  OF  Law  Determined. 

On  motion  for  new  trial,  a  question  of  law 
determined  at  the  first  trial  is  not  ordinarily 
open  for  additional  discussion. 

On  Rehearing. 

4.  New  Trial  «=>170— Retriai^-Issues. 

The  granting  of  a  new  trial  does  not  re- 
quire a  retrial  of  the  issues  in  which  there  was 
no  error  committed,  where  such  issues  can  be 
separated  from  the  ones  in  which  errors  occur- 
red ;  and  under  the  provisions  of  Pub.  St.  1901, 
c.  230,  {  5.  the  case,  after  vacated  judgment, 
stands  as  if  the  error  was  discovered  oefore 
judgmmt 

Exceptions  from  Superior  Court,  Hillsbor- 
ough County;  Peaslee,  Judge.    . 

Petition  by  Almee  Morin,  administratrix  of 
the  estate  of  Alphonso  Lizotte,  against  the 
Nashua  Manufacturing  Company  for  new 
trial  after  decision  (78  N.  H.  354,  100  Atl. 
757).  From  an  order  granting  the  petition, 
the  defendant  excepts.  Exception  overruled, 
and  motion  for  rehearing  denied. 

Doyle  &  Lueier  and  A.  J.  Lucler,  all  of 
Nashua,  for  plalnlill.  Branch  &  Branch  and 
Randolph  W.  Branch,  all  of  Manchester,  for 
defendant. 

WALKER,  J.  [1]  By  the  former  decision 
in  this  case  (Lizotte  v.  Nashua  Mfg.  Co.,  78 
N.  H.  354,  100  Atl.  757)  it  was  held  upon  the 
facts  then  before  the  court  that  Lizotte  could 
not  recover  under  the  statute  (Laws  1011,  c. 
163,  I  1)  because  his  employment  in  the  de- 
fendant's mill  did  not  require  that  any  part 
of  bis  work  should  be  performed,  In  the  lan- 
guage of  the  statute,  "on,  la  connection  with, 
or  in  proximity  to,  any  hoisting  apparatus, 


or  any  machinery  proi)elled  or  operated  by 
steam  or  other  mechanical  power."  At  the 
hearing  upon  the  plalntifTs  motion  for  a  new 
trial  it  appeared  that  the  deceased  worked 
in  a  room  where  there  was  a  movable  ele- 
vator used  for  raising  and  lowering  heavy 
cases  of  goods,  which  was  operated  by  band 
power.  Adjacent  to  this  room  was  the  stamp- 
ing room,  containing  a  power-driven  press 
used  for  Imprinting  the  brand  or  trade-mark 
oa  the  finished  goods.  In  another  adjoining 
room  there  were  power^drlven  elevators,  upon 
which  the  deceased  and  other  employ^  rode 
while  In  the  performance  of  their  work. 
Little  doubt  can  be  entertained  that  the  hand 
elevator  Is  a  "hoisting  apparatus"  within  the 
meaning  of  the  statute,  and  that  the  stamp- 
ing machine  and  the  power-driven  elevators 
are  also  included  in  the  statutory  language. 
The  fact  that  the  stamping  machine  had  not 
been  operated  for  three  weeks  before  the  ac- 
cident, on  account  of  a  strike,  did  not  re- 
move it  from  the  class  of  machines  whose 
operation  Involved  more  or  less  danger  to 
the  employ 6  in  the  immediate  vldnity.  It 
was  liable  to  be  put  in  motion  at  any  time. 
Its  operation  was  not  permanently  discon- 
tinued. The  applicability  of  the  statute  to 
a  particular  machine  does  not  depend  upon 
its  continuous  operation  while  employes  are 
at  work.  Its  liability  to  be  put  in  motion  at 
any  time  renders  it  a  dangerous  Instrumen- 
tality installed  by  the  manufacturer  for  use 
in  his  mill  of  factory. 

The  evidence  also  Justifies  a  finding  that 
the  deceased's  work  of  moving  boxes  of  goods 
in  the  storehouse  took  him  into  all  three 
rooms;  but  be  had  nothing  to  do  with  the 
(Operation  of  the  machines,  and  was  not  in- 
jured thereby. 

From  a  finding  of  the  foregoing  facts  It 
would  seem  to  follow  that  the  storehouse, 
wbidi  Is  a  part  of  the  defendant's  manofao- 
tnrlng  plant  (Boody  v.  Company,  77  N.  H. 
208,  00  AU.  859,  L.  R.  A.  lOlOA,  10,  Ann.  Cas. 
1914D,  1280),  and  in  which  the  deceased  was 
employed,  contained  dangerotis  medianical 
instrumentalities  of  the  character  contem- 
plated in  the  statute.  In  this  respect  the 
present  case  differs  materially  from  that 
presented  on  the  former  transfer.  It  did  not 
then  appear  that  the  deceased's  work  brought 
him  in  proximity  to  any  dangerous  machine, 
and.  it  was  held  that  the  statute  did  not  ap- 
ply, while  it  now  appears,  or  the  fact  may 
be  found  upon  the  evidence,  that  in  the  per- 
formance of  his  duties  he  was  within  the 
danger  zone  created  by  the  machinery.  It 
Is  not  essential  that  all  his  work  should  be 
done  in  proximity  to  dangerous  machines  or 
that  the  injuries  complained  of  should  re- 
sult from  such  machines.  If  his  employment, 
under  a  reasonable  construction,  exposed  him 
to  the  dangers  incident  to  proximity  to  ma- 
chinery, he  was  an  employ^  under  class  (2) 
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of  the  statnte,  and  was  entlUed  to  the  bene- 
(It  of  such  classlflcation. 

[2,3]  In  the  former  opinion  In  this  case 
the  court  In  discussing  the  case  of  Boody  t. 
Company,  supra,  say  (78  N.  H.  367,  100  AO. 
758): 

"Boody  was  employed  as  a  handy  man  about 
the  factory.  He  had  no  particular  place  to 
-work,  but  he  might  be  called  upon  to  perform 
vork  anywhere  in  the  mill.  Hence  some  of  his 
work  inevitably  must  have  been  'on,  in  connec- 
tion with,  or  in  proximity  to'  power-driven  ma- 
cfainay.  He  was  therefore  engaged  in  employ- 
ment  (b) ;  and  the  coort  held  that,  as  the  plain- 
tiff [Liaotte]  was  so  employed,  and  was  killed, 
by  an  acddent  arising  out  of  and  in  the  course' 
«l  his  employment,  toe  action  to  recover  dam- 
ages for  his  death  could  be  maintained,  even 
though  his  death  was  not  caused  by  the  negli- 
fence  of  fellow  servants,  or  by  one  of  the  risks 
mcident  to  work  'on,  in  connection  with,  or  in 

Sroximity  to'  power-driven  machinery.  We  be- 
eve  this  broad  and  liberal  construction  of  the 
statute,  considering  its  remedial  nature,  was 
correct." 

According  to  this  exposition  of  the  Boody 
Case  it  Is  a  direct  authority  for  the  propo- 
sition that  Llzotte  was  -within  the  protection 
of  the  statute,  because  his  employment  at 
times  brought  him  In  proximity  to  dangerous 
machinery,  though  at  the  time  of  the  acci- 
dent he  may  not  bare  been  in  such  proximity. 

The  defendant's  position  is  that  the  plain- 
tifr  must  show  that  her  intestate  was  within 
the  danger  zone  tadlcated  by  the  statute  at 
the  time  of  the  accident,  in  order  to  sustain 
the  action.  It  is  argued  that  the  Boody  Case 
does  not  establish  the  contrary  proposition, 
because  Boody  at  the  time  of  the  accident 
was  In  proximity  to  poweiMlrlven  machinery, 
that  Is,  that  he  was  working  near  the  defend- 
ant's water  wheel,  and  that  the  decision  was 
therefore  right  But  whether  It  might  have 
been  put  upon  that  ground  It  Is  useless  to 
speculate;  for  an  examination  of  the  opinion 
clearly  shows  that  it  does  not  proceed  upon 
that  Uieory,  while  the  above  quotation  from- 
the  former  Llzotte  Case,  declaring  what  the 
law  of  the  Boody  Case  la,  renders  further 
dlscnsslon  upon  this  point  unnecessary. 
Moreover,  upon  a  motion  for  a  new  trial  a 
question  of  law  determined  at  the  first  trial 
Is  not  ordinarily  open  for  additional  discus- 
sion. Bell  V.  Lamprey,  68  N.  H.  124;  Olney 
T.  Railroad,  73  N.  H.  86,  91,  59  Atl.  887. 

The  motion  for  a  new  trial  was  properly 
granted. 

Exception  overruled. 

PEASLEE;  X,  did  not  sit  The  others  con- 
curred. 

On  Rehearing. 

Upon  the  filing  of  the  foregoing  opinion  the 
defendant  moved  for  a  rehearing  upon  the 
gronnd  that  the  superior  court   could  not 


make  an  order  that  only  fhe  above  Issue 
should  be  retried,  but  that  the  whole  case 
must  be  retried,  because  the  court  in  this 
case  (78  N.  H.  354.  100  Atl.  357)  made  the 
following  order:  "Exception  sustained;  ver- 
dict set  aside;  Judgment  for  defendants."  A 
hearing  was  had  upon  the  motion,  and  the 
following  opinion  was  rendered  thereon: 

PLUMMEBR,  J.  [4]  The  practice  In  thU 
state  when  a  new  trial  Is  granted  does  not 
require  a  retrial  of  the  issues  in  which  there 
was  no  error  committed,  if  these  issues  can 
be  separated  from  the  ones  in  which  the  er- 
rors occurred.  That  part  of  the  verdict 
which  Is  good  is  preserved,  and  the  part 
which  Is  bad  Is  destroyed.  "The  general 
principle  of  the  correction  of  errors  which 
occur  In  Judicial  proceedings  preserves,  as 
far  as  possible,  what  ia  good,  and  destroys 
only  what  is  erroneous  when  the  latter  can 
be  severed  from  the  former,  and  destroys  no 
more  of  the  good  than  is  necessary  in  the 
process  of  rectification."  Lisbon  v.  Lyman, 
40  N.  H.  553,  583;  Piper  v.  Railroad,  75  N,  H. 
435.  446,  75  AU.  1041;  McBride  v.  Huckins, 
76  N.  H.  206,  213,  81  Atl.  528;  Doody  v.  Rail- 
road, 77  N.  H.  lei,  166,  89  Atl.  487,  Ann.  Cas. 
1014C,  846.  The  error  in  the  trial  of  the 
case  related  to  the  issue  tltat  Uzotte's  em- 
ployment brought  him  within  the  provisions 
of  the  Employers'  Liability  Statute.  Hence 
this  Issue  must  be  retried.  The  extent  to 
which  such  trial  necessarily  involves  other 
issues  In  the  case  is  a  question  of  fact  which 
has  been  found  by  the  trial  court,  without 
exception  to  the  sufficiency  of  the  evidence. 
The  defendants  la  support  of  their  motion 
rely  upon  the  statute: 

"Whenever  a  new  trial  is  granted,  the  action 
shall  be  brought  forward  on  the  docket  of  the 
court,  and  shall  be  tried  as  if  no  judgment  had 
been  rendered  therein."    P.  S.  C  230,  §  6. 

It  does  not  appear  that  this  case  had  been 
stricken  from  the  docket  of  the  superior 
court,  or  that  the  direction  of  the  Supreme 
Court,  of  Judgment  fipr  the  defendant,  had 
been  entered  thereon.  But  assuming  that 
this  had  been  done,  or  that  the  order  of  the 
Supreme  Court  vwis  equivalent  to  such  entry, 
striking  oft  the  entry  of  Judgment  will  leave 
the  case  to  be  tried  as  If  no  Judgment  bad 
been  entered.  The  statute  does  not  require 
the  case  to  be  tried  as  If  no  trial  had  been 
had,  as  the  defendants  apparently  construe 
It,  but  leaves  the  case  after  the  Judgment  Is 
vacated  to  stand  as  If  the  error  had  been  dis- 
covered before  the  Judgment  was  ordered. 

Former  ordw  affirmed. 

PEASLEE,  J.,  did  not  sit  l%e  others  con- 
curred. 
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CAPITOL  TRACTION  CO.  T.  McKEON. 

(No.  53.) 

(Court  of  Appeals  of  Maryland.    Jan.  16, 1918.) 

1.  Tbiai.  «=»139(1)  —  Legal  Su)enciENCT  of 
Evidence— Weight— Questions  fob  Court 

AND  JUBT. 

The  legal  sufficiency  of  evidence  la  a  question 
of  law,  but  its  comparative  weight  and  value  is 
a  question  for  the  jury  exclusively  under  proper 
instructionB. 

2.  Tbial  i&=>143— Legal  Suffichnot  of  Evi- 
dence— Question  fob  Jubt. 

If  the  evidence  for  plaintiff  is  of  sufficient 
probative  force  to  enable  an  ordinary  and  intel- 
ligent mind  to  draw  a  rational  conclusion  there- 
from in  support  of  the  issues,  prayer  to  take  the 
case  from  the  jury  will  not  be  granted,  though 
such  evidence  be  contradicted  in  every  particu- 
lar by  the  opposing  evidence. 
8.  Masteb  and  Seevant  «=s»286(10)  —  Injxj- 
bies  to  Sbbvant  —  Nkqliqeno*— Question 
FOB  Jubt.  ^  ,    ^ 

In  an  action  for  inlnries  to  the  employe 
of  a  traction  company  when  a  steam  pipe  in  a 
boiler  exploded,  the  question  of  defendant's  neg- 
ligence hM  for  the  jury. 

4.  Tbial  «=»253(9)— Injubibs  TO  Skbvant— 
Instbuotion— Damages. 

In  a  servant's  action  for  injuries  against  a 
traction  company,  though  the  case  was  tried  un- 
der Employers'  LiabiUty  Act  AprU  22,  1908,  c. 
149,  35  Stat.  65  (U.  S.  Comp.  St  1916,  §$  8657- 
8665),  the  company's  prayer  for  instructions  as 
to  damages  containing  no  instructions  that  in 
estimating  damages  the  jury  should  consider 
plaintiff's  contributory  negligence  in  reduction 
of  damages  was  properly  granted;  the  record 
failing  to  disclose  any  contributory  negligence. 

5.  Masteb  and  Sebvant  «=3235(1)— Jnjukies 
to  Servant— Contbibutobt  Nequgenck. 

The  failure  of  the  fireman  of  a  traction 
company  to  learn  of  and  report  a  defective  con- 
dition of  boiler  tubes  discovered  by  his  brother, 
another  employe,  was  not  contributory  negli- 
gence to  be  considered  by  the  jury  in  esti- 
mating the  fireman's  damages  from  an  explo- 
sion. 

6.  Tbial  <8=>253(9)—Iwstbuction8— Ignoring 
Evidence. 

Prayers  for  instructions  which  ignored  ma- 
terial evidence  were  properly  rejected. 

7.  Masteb  and  Servant  «=»226(1)— Assump- 
tion OF  Risk. 

Unless  the  risk  is  obvious  or  known  and  ap- 
preciated by  the  servant,  he  does  not  assume  it 
U  it  might  have  been  avoided  by  due  care  of 
the  master. 

8.  Trial  «=»267(1)  —  Instbuction  —  Amend- 
ment X)F  Pbateb. 

The  court  properly  amended  a  prayer  for  in- 
structions by  eliminating  therefrom  part  which 
ignored  a  material  point  of  fact. 

9.  Appeal  anp  Ebbob  «=»1051(1)— Habmless 
Ebbob— Evidence. 

In  a  servant's  action  for  injuries,  the  admis- 
sion of  a  witness'  testimony  that  the  foreman 
of  defendant's  boiler  room  told  him  that  prior 
to  such  employment  he  was  a  bricklayer  was 
harmless  to  defendant,  where  the  witness  had 
previously  testified  without  objection  that  the 
foreman  was  a  bricklayer,  and  the  foreman 
thereafter  also  testified  ho  was  a  bricklayer  be- 
fore employed  by  defendant. 

10.  Trial  €=»133(6)— Conduct  of  Counsel— 
Testimony  —  Imjpbopee  Question  —  Action 
of  Court. 

In  a  servant's  action  for  injuries,  where 
plaintiffs  counsel  asked  defendant's  vice  presi- 
dent whether  he  recalled  what  defect  there  was 
when  a  woman  and  three  children  were  killed 


(a  prior  accident  unrelated  to  the  one  in  suit), 
there  was  no  error  in  denying  defendant's  mo- 
tion that  the  jury  be  discharged  because  of 
such  a  palpable  effort  to  improperly  influence 
them,  the  court  stating  to  the  jury  that  the 
question  was  an  exceedingly  improper  one, 
which  could  only  have  been  asked  to  improperly 
influence  the  juries'  minds,  and  that  they  would 
not  consider  ft. 

IL  Etidencs  «s9553(2)  —  Opinion  —  Htpo- 
thbtioal  Question. 
A  hypothetical  question  was  faulty  where 
it  failed  to  include  essential  facts  offered  in 
evidence  in  effect  asking  the  witness  to  say 
whether  defendant  employer  properly  cared  for 
its  boilers  without  submitting  to  him  the  fact 
that  the  employer  had  been  notified  of  a  defect 
in  the  tubes  and  had  taken  no  step  to  correct  the 
same. 

12.  Master  and  Sebvant  9=»12S(1) — ^Dutt  of 
Master- Location  of  Defect. 

An  employer  may  have  adopted  the  usual 
methods  of  inspecting  its  boilers,  yet,  when  no- 
tified of  a  defect,  it  was  its  further  duty  to  its 
servant  to  locate  the  defect,  and,  if  possible,  to 
correct  it 

13.  Evidence  9=9506  —  Opinion  —  Issue  fob 
Jubt. 

In  a  servant's  action  for  injuries,  whether 
it  was  necessary  for  the  employer's  foreman  to 
have  been  a  steam  fitter  was  a  question  for  the 
jury  to  decide  upon  all  the  facts,  and  the  court 
properly  refused  to  allow  expert  witness  to  an- 
swer such  question. 

14.  Appeal  and  Ebbob  9=31050(2) — Immate- 
BiAL  E}bror— Reversal. 

A  judgment  should  not  be  reversed  for  ex- 
clusion of  a  competent,  but  immaterial,  ques- 
tion. 

Appeal  from  Circuit  Court,  Montgomery 
County;  Edward  C.  Peter  and  Glenn  B. 
Worthington,  Judges. 

Action  by  Thomas  Rldiard  McKeon,  by 
Lawrence  R  Brown,  his  next  friend,  against 
the  Capitol  Traction  Company,  a  corxtoration. 
From  a  Judgment  for  plalntUT,  defendant 
appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  PATTISON,  URNER,  STOCK- 
BRIDGE,  and  (NONSTABLE,  JJ. 

G.  Thomas  Dunlop  and  Arthur  Pet^,  both 
of  Washington,  D.  C,  for  appellant  Charles 
W.  Prettyman.  of  Rockville  (John  A.  Gar- 
rett and  Talbott  &  Prettyman,  all  of  Rock- 
ville, on  the  brief),  for  appellee. 

PATTISON,  J.  The  appellant,  the  Cairf- 
tol  Traction  Company,  owns  and  operates  an 
electric  railway  in  the  dty  of  Washington 
vith  its  lines  extending  into  Montgomery 
county,  Md.  The  appellee,  Thomas  Richard 
McKeon,  was  prior  to,  and  on,  the  13th  day 
of  May,  1916,  employed  by  said  company  as 
an  assistant  flreman  at  the  company's  power 
bouse  in  the  District  of  Columbia.  On  the 
morning  of  the  13th  day  of  May,  1916,  while 
the  plaintiff  was  at  work  in  the  performance 
of  his  duties,  he  suffered  personal  injuries 
cansed  by  the  explosion  of  a  steam  pipe, 
lube,  or  coll  in  one  of  the  defendant's  ?)ollers 
located  in  the  power  house ;  and  this  suit  was 
brought  to  recover  for  such  injuries. 

In  the  trial  of  the  case  below  the  Jury,  by 
its   verdict,   awarded  him  damages   to   the 
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extent  of  $2,000,  and  a  Judgment  was  entered 
upon  the  verdict  for  said  sum.  It  Is  from 
that  lodgment  this  appeal  la  taken. 

It  will  be  necessary  for  us  to  go  somewhat 
fully  Into  the  facts  of  this  case,  as  the  de- 
fendant by  Its  first  prayer,  which  was  refused, 
asked  that  the  case  be  taken  from  the  Jury 
because  of  a  want  of  legally  sufficient  evi- 
dence to  entitle  the  plaintiff  to  recover. 

The  declaration  diarges  that  the  defend- 
ant, wholly  disregarding  Its  duty,  negligently 
periDitted  said  hot  water  coll  to  become  Im- 
IMlred  so  that  It  was  unsafe  and  dangerous 
to  the  life  of  the  plalntUt,  and  said  defendant 
"did  not  use  due  care,  cauticm,  and  diligence 
In  the  oare,  Inspection,  and  operation  of  said 
bot  water  ooll,  but  permitted  the  same  to 
corrode^  rust,  and  weaken,  so  that  the  said 
coll  was  unable  to  carry  the  amount  of 
steam,  water,  and  vapor  that  was  necessary 
to  operate  said  electrical  plant,"  causing  the 
coll  of  the  boiler  to  explode  resulting  lu  the 
injuries  complained  of.  It  Is  contended  by 
the  defendant  that  there  Is  no  evidence  of  the 
negUgance  charged  against  it  in  the  declara- 
tion from  which  the  accident  resulted  legally 
snffident  to  go  to  the  Jury,  and  that  Its  first 
prayer  should  have  been  granted. 

The  plaintiff  at  the  time  of  the  accident 
was  about  19  years  of  age,  and  had  been  In 
the  employment  of  the  company  for  nearly 
fonr  years.  His  duties  consisted  of  oiling 
the  pumps,  lighting  the  stoker  engines,  and 
helping  the  firemen.  In  the  power  house 
there  are  12  boilers  used  In  generating  elec- 
tricity for  the  operation  of  defendant's  street 
railway  lines  in  the  IMstrlct  of  Columbia 
and  Maryland.  Four  of  these  are  regularly 
operated  each  month,  one  is  banked  and  held 
in  reserve  for  two  months,  and  the  others 
are  out  of  service  for  two  months,  at  the 
expiration  of  said  periods  those  In  service 
are  taken  out  of  serrtce,  and  a  like  number 
of  the  others  put  in  service  for  the  same 
period,  so  that  each  boiler  is  in  service  one 
month  and  out  of  service  two  months.  The 
hollers  are  arranged  in  two  rows  of  six  each, 
facing  each  other,  with  a  firing  alley  between 
them,  and  under  each  boiler  is  a  furnace  or  a 
Are  box.  The  pipes  or  tubes,  which  w©  will 
hereafter  refer  to  as  tubes,  are  of  Iron,  and 
are  four  Inches  in  diameter.  In  each  boiler 
there  are  14  rows  of  tubes,  one  above  the 
other,  with  21  tubes  In  each  row,  with  a  space 
of  two  or  three  Inches  between  them. 

The  plaintiff  testified  that  he  on  the  morn- 
ing of  the  accident  was  getting  No.  1  boiler, 
the  reserve  boiler,  ready  to  start  up,  "and 
Jnst  as  he  got  the  grate  down"  he  heard  a 
big  explosion  In  boUer  No.  7,  directly  across 
the  alley,  and  from  It  came  fire  and  steam, 
knocking  one  HarVey,  an  employ^  of  the  com- 
pany, against  him,  throwing  them  both  to  the 
ground,  and  burning  the  plaintiff  about  the 
arms,  chest,  legs,  face,  and  ears. 

At  the  time  of  and  prior  to  the  accident 
William  Walter  Locke  was  employed  by  the 
'lefendant  company  as  foreman  of  the  boiler 


room.  He,  in  addition  to  other  duties,  was  re- 
quired to  clean,  inspect,  and  keep  in  repair 
the  boilers  and  other  machinery  connected 
therewith,  and  to  whom  his  subtwdinatea  were 
required  to  report  any  and  all  impeif  ecttcn  In 
the  boilers,  etc.,  that  came  to  their  knowledge^ 

In  the  employment  of  the  company  at  this 
time  was  a  younger  brother  of  the  plaintiff, 
George  McKeon,  whose  duties  and  compen- 
sation were  the  same  as  those  of  his  brother; 
he,  however,  worked  at  night  while  the 
plaintiff  was  on  duty  in  the  daytime.  They 
both  had  to  assist  in  cleaning  and  keeping 
clean  the  boilers.  This  involved  the  removal, 
by  means  of  an  air  hose,  of  the  dirt  and  soot 
that  accumulated  between  the  tubes  of  the 
boiler  so  that  the  fiames  could  freely  pass 
between  the  tubes. 

The  pipe  on  the  end  of  said  air  hose  was 
what  Is  known  as  a  three-eighths  Inch  pipe, 
about  three-fourths  of  an  inch  in  diameter 
on  the  outside.  As  we  have  said,  the  tubes 
of  the  boiler  were  about  two  inches  apart, 
and  It  was  between  them  that  the  hose  pipe 
was  Inserted  to  clean  therefrom  the  accumu- 
lated dirt  and  soot  This  was  done  by  each 
of  the  boys. 

George  testified  that  about  the  8th  or  9tb 
day  of  May,  four  or  five  days  before  the  hap- 
pening of  the  accident,  he  noticed  that  the 
hose  pipe  would  not  go  in  between  the  tubes 
and  would  "work  hard  in  there,"  that  there 
was  not  enough  room  for  the  pipe  to  go  In, 
and  he  told  Locke  about  it,  telling  him  that 
the  tube  was  swelled  and  he  "could  not  half 
blow  out  the  tubes";  that  he  reported  these 
facts  twice  to  Locke,  the  first  time  on  the 
next  morning,  after  discovering  the  same, 
and  Lodce  said,  "That  is  nothing;  that  will 
not  hurt  anything."  He  further  testified 
that  he  blew  the  tubes  the  night  before  the 
accident,  and  that  the  tubes  on  that  night 
were  so  swelled  that  he  could  not  get  his 
three-eighths  Inch  pipe  in  there,  and  that 
such  condition  had  lasted  for  three,  four,  or 
six  days ;  that  prior  thereto  there  had  been  no 
trouble.  He  also  stated  that  it  was  his  fur- 
ther duty  when  he  found  any  defect  to  notify 
the  head  fireman,  Wlgginton,  and  that  he 
notified  him  before  notifying  Locke  of  the 
dlfilculty  he  had  experienced  in  cleaning  the 
tubes. 

Upon  cross-examination  the  witness  testi- 
fied that  the  bade  of  the  tubes  was  blown 
by  steam,  by  the  fireman,  while  the  front  of 
the  tubes  was  blown  by  the  witness  by  the 
use  of  an  air  hose,  inserted  through  the  holes 
upon  the  side  of  the  boiler ;  that  he  could  not 
get  the  air  pipe  between  the  second  row  from 
the  bottom,  but  had  no  trouble  with  any 
others.  It  was  only  the  one  row,  and  that 
the  tube  where  the  trouble  existed  was  half- 
way across  the  boiler  from  the  air  pipe  hole, 
and  was  on  the  side  opposite  him.  He  fur- 
ther testified  that  he  did  not  know  whether 
his  brother  had  noticed  it;  he  had  not  said 
anything  to  tiim  about  it.    He  also  stated 
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In  his  cross-examination  that,  when  he  first 
reported  the  trouble  to  Locke,  he  said  to  him 
that  the  detect  was  in  No.  7  boiler,  and  that 
he  could  find  it;  "that  there  is  something 
wrong  with  those  tubes;  I  could  not  get  the 
rod  back  in  there  to  get  the  dirt  off;  there 
seems  to  be  something  wrong  with  them." 
And  Locke  repUed  that  he  Wbuld  look  after 
it.  When  reported  to  Locke  on  the  second 
occasion,  he  told  him  that  "those  boilers  are 
the  same  way;  they  are  getting  dirty,  and  I 
couldn't  do  anything  with  them;  I  couldn't 
get  them  clean."  Locke  in  reply  thereto  said 
he  "had  not  yet  bad  time  to  fix  it,  to  keep  on 
going." 

After  the  accident  the  defective  part  where 
it  exploded  was  cut  from  the  tube,  and  a 
piece  was  also  cut  from  one  end  of  It  These 
were  shown  to  both  James  E.  Gearhart  and 
Robert  E.  Monroe,  the  former  in  charge  of 
the  Gerllck-Henderson  Company  of  New  York, 
Chicago,  and  Pittsburg,  the  business  of  which 
company  is  to  inspect  car  wheels,  axles,  boil- 
er plates,  boiler  tubes,  etc.,  and  the  latter 
chief  boiler  inspector  for  the  Hartford  Boil- 
er Inspection  &  Insurance  Company  of  Hart- 
ford, Conn.  Gearhart  testified  that  the  vari- 
ations in  the  thickness  of  the  tube  were  such 
that  it  would  have  been  rejected  if  Inspected 
by  him  before  being  placed  in  the  boiler; 
that  at  the  point  where  the  tube  exploded  the 
metal  was  exceptionally  thin. 

Monroe,  when  asked  for  his  opinion  as  to 
the  cause  of  the  explosion,  said  "there  was 
an  appreciable  difference  in  the  thickness  of 
the  metal  between  the  top  part  and  the  two 
sides;  usually  the  tubes  are  uniform,  but 
this  does  not  appear  to  be  one  of  that  kind ; 
it  aiqpears  to  have  been  considerably  thinner 
at  the  point  at  which  it  burst ;"  and  he  did 
not  think  it  could  possibly  have  been  as  thl<^ 
and  stretched  out  to  that  extent,  but  he  sup- 
poses in  the  rupture  it  thinned  a  little  more 
than  it  was  previous  to  the  failure;  that 
there  was  no  evidence  of  deterioration  In  the 
tube  in  question  by  corro8i<Mi,  overheating,  or 
otherwise,  and  no  evidence  of  blisters  or 
bulging.  In  his  opinion  the  explosion  was 
caused  by  an  original  defect  in  the  tube,  both 
In  structure  and  in  quality  of  material,  that 
is,  chemically  and  physically.  He  further 
testified  that  It  would  not  have  been  possible 
to  discover  the  chemical  defects  In  the  tube 
even  before  it  was  put  in  place  in  the  boiler, 
though  it  would  have  been  quite  possible  to 
discover  an  unusual  variation  in  thickness 
at  the  ends;  but,  "if  it  had  been  discovered 
a  few  days  prior  to  the  explosion  that  there 
was  a  bulge  in  the  tube,  it  would  have  been 
the  proper  thing  to  let  the  flr«  go  out,  and 
remove  the  tube,  as  it  would  be  dangerous  if 
they  knew  that" 

John  H.  Hanna,  vice  president  and  gen- 
eral manager  of  the  defendant  cwnpany,  tes- 
tified that  when  the  boiler  was  delivered  to 
the  company  each  of  the  tubes  was  installed 
in  headers,  and  was  fabricated  into  sections, 


so  that  it  was  Impossible  to  have  Inspected 
the  material  forming  the  tubes.  It  is  also  in 
the  evidence  that  the  boilers  were  inspected 
at  regular  Intervals,  and  that  Ix^er  No.  7. 
was  inspected  before  being  put  into  service 
on  the  1st  day  of  May,  13  days  before  the  hap- 
pening of  the  accident 

Both  Wlgginton  and  Locke  denied  that 
George  McKeon  had  at  any  time  or  place 
prior  to  the  accident  said  to  either  of  them 
that  there  was  anything  wrong  with  the 
tubes  In  No.  7  boiler,  or  that  he  could  not  get 
the  air  pipe  between  the  tubes  in  cleaning 
them,  and  Locke  further  stated  that  no  one 
else  told  him  of  any  su<di  defective  condi- 
tion in  boiler  No.  7  and  that  he  did  not 
know  of  such  conditions.  Hosball,  stationary 
engineer  in  charge  of  the  power  bouse,  and 
Locke  and  Wlgginton,  witness  for  the  defend- 
ant, testified  that  the  tube  which  exploded 
was  the  seventh  one  from  the  left  side  in  the 
fourth  row  up  from  the  bottom,  and  not  in 
the  second  row  from  the  bottom,  showing,  as 
the  defendant  contends,  that  the  accident 
did  not  result  from  an  explosion  of  the  tube, 
to  the  defective  condition  of  which  George 
McKeon  testified  he  had  called  their  atten- 
tion prior  to  the  accident,  and  consequently 
the  negligence  charged  against  it  of  not  in- 
specting the  boiler  to  ascertain  the  character 
of  the  alleged  trouble  with  the  tube  in  the 
second  row  has  no  causal  connection  with 
the  injury  complained  of. 

In  tills  connection,  however,  the  testimony 
of  R.  H.  Brown  must  be  considered.  Brown, 
then  an  employ^  of  the  company,  was  present 
at  the  time  of  the  accident,  and  carried  the 
plaintiff  to  the  hospital  He  testified  that 
upon  his  return  from  the  hospital  whUe  the 
fire  was  still  hot  where  it  had  been  dumped, 
he  looked  at  the  boiler,  and  that  he  agaia 
looked  at  it  the  next  morning,  and  that  the 
exploded  tube  was  in  the  second  or  third 
row  from  the  bottom,  although  upon  cross- 
examination  he  stated  he  did  not  know 
whether  It  was  in  the  second,  third,  or  fourth 
row. 

[1,2]  As  this  court  bas  frequently  said, 
it  is  the  settled  law  of  this  state  that  the  le- 
gal sufficiency  of  evidence  is  a  question  of  law 
for  the  court,  but  the  comparative  weight  and 
value  of  the  testimony  is  a  question  exclusive- 
ly for  the  Jury,  imder  proper  instructions  from 
the  court  (Patapsco  Loan  Co.  v.  H(rf>bs,  12!> 
Md.  0,  98  Atl.  239;  B.  &  O.  R.  R.  Co.  v.  Keedy, 
75  Md.  324,  23  AtL  643;  Moyer  v.  Jusds,  112 
Md.  220,  76  Atl.  496),  and  it  is  equally  as 
well  settled  that  in  determining  this  legal 
question  the  truth  of  the  evidence  offered  la 
support  of  the  proposition  sought  to  be  main- 
tained by  it  mu&t  be  assumed;  and  if  such 
evidsQce  is  of  sufficient  probative  force  to  en- 
able an  ordinary  intelligent  mind  to  draw  a 
rational  conclusion  therefrom  in  support  of 
such  proposition,  the  prayer  will  not  be 
granted  (Baltimore  Elevator  Co.  v.  Neal,  65 
Md.  458,  6  AtL  338),  althou|^  such  evidence 
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be  contradicted  in  every  particular  by  the 
opposing  evidence  In  the  cause  (McBlderry  v. 
Fliunagan,  1  Har.  &  Q.  308;  Leopard  v. 
Ches.  &  Ohio  Canal  Go.,  1  6UL  222;  Jones 
T.  Jones,  45  Md.  154;  MaUette  v.  British 
Au'n  Ca,  91  Md.  481,  40  AtL  1005;  Moyer 
T,  Jnstis,  supra). 

Therefore  It  Is  only  necessary  for  oa  to 
consider  the  evidence  offered  in  support  of 
the  charge  of  negligence  alleged  against  the 
defendant  to  the  extent  of  ascertaining 
whether  It  has  the  required  probative  force, 
and  should  we  find  that  it  has,  then  the  ac- 
tion of  the  court  below  in  refusing  the  prayer 
most  be  affirmed,  although  the  evidence  in 
opposition  to  it  be  overwhelming,  for,  as 
we  have  said,  Its  comparative  weight  and 
TSlae  is  for  the  Jury,  whose  conclusion  there- 
from is  not  reviewable  by  us. 

[3]  In  support  of  the  alleged  negligence  of 
the  def«idant  is  the  evidence  of  George  Mc- 
Keon,  an  employe  of  the  company,  whose  duty 
It  was  to.  Inform  Locke  of  any  trouble  or  de- 
fect In  the  boiler  or  machinery  discovered 
by  him,  that  be  twice  notified  Locke  prior 
to  the  accident  of  the  defective  condition  of 
one  or  more  of  the  tubes  of  the  boiler,  tell- 
ioK  him  that,  if  he  Inspected  the  boiler,  he 
cDuId  find  the  trouble  referred  to  by  him, 
but  he  treated  the  matter  as  of  no  conse- 
quence, and  made  no  effort  prior  to  the  hap- 
pening of  the  accident,  to  aelcertain  the 
character  or  location  of  the  trouble.  Had  he 
examined  the  boiler  at  the  place  to  which 
his  attention  had  been  directed  and  had  not 
found  at  that  place  the  difficulty  mentioned 
by  George  McKeon,  he,  with  a  proper  appre- 
ciation of  his  duties  and  responsibilities, 
would  not  have  concluded  his  examination, 
vithout  at  least  examining  the  tubes  in  the 
nearby  rows  of  the  boiler,  as  they  were 
only  from  two  to  three  inches  apart,  and  had 
he  done  so  he  might  and  probably  would 
have  found  the  defect  causing  the  explosion, 
which  in  all  probability  was  the  one  alluded 
to  by  George  McEeon,  although  he  may  have 
Inaccurately  located  it  in  the  second  row  of 
tubes.  Accompanying  this  evidence  is  that 
of  Brown,  who  saw  the  boiler  twice  after  the 
explosion.  He  testified  that  the  exploded 
tube  was  in  the  second,  third,  or  fourth  row 
of  tubes  from  the  bottom,  one  of  which  was 
the  row  in  which  Oeorge  McKeon  located  the 
defective  tube. 

Applying  the  test  stated  atwve,  we  think 
tlie  evidence  of  George  McKeon  and  Brown 
was  legally  soflBcient  to  go  to  the  jury  as 
tending  to  show  the  negligence  charged 
against  the  defendant,  Botwlths*^andlng  the 
evidence  offered  by  the  defendant  that  the 
defective  tube  was  In  the  fourth,  and  not 
in  the  second,  row  from  the  bottom,  as  stat- 
ed by  George  McKeon.  We  tberefwe  find  no 
error  In  the  ruling  of  the  court  in  refusing 
to  grant  the  prayer. 

The  court  granted  the  idaintUTs  two 
prayersL    The  first,  we  Odok,  properly  states 


the  law  as  to  the  liability  of  the  defendant, 
and  the  second  is  the  usual  damage  prayer. 

[4]  The  latter  prayer  the  defendant  con> 
tends  should  not  have  been  grailited,  inas- 
much as  the  case  was  tried  under  the  federal 
Employers'  liability  Act,  and  It  contains  no 
instructions  to  the  Jury  that  in  estimating 
the  damages  they  were  to  consider  the 
contributory  negligence  of  the  plaintiff  In  re- 
duction of  the  damages.  The  answer  to  this 
objection  is  that  In  our  opinion  the  record 
falls  to  disclose  any  contributory  negligence 
on  the  part  of  the  plaintiff. 

[{]  It  is  claimed  by  the  defendant  that,  as- 
It  was  the  duty  of  the  plaintiff  to  report  any 
and  all  defects  in  the  boiler  that  might  t)e 
found  by  lilm  to  exist  therein  to  Locke,  Ills 
failure  to  report  the  alleged  condition  of  the 
tubes  was  contributory  negligence. 

The  plaintiff  testified  that  he  did  not  know 
of  the  alleged  trouble  In  the  tubes  or  In  fact 
any  defect  in  them,  and  was  not  told  of  the 
same  by  his  brother.  It  is  not  at  all  sur- 
prising that  his  brother  did  not  tell  him 
after  being  told  by  Locke  that  the  trouble 
reported  to  him  was  "nothing";  but  It  Is  c<m- 
tended  by  the  defendant  that.  If  the  brother, 
whose  duties  were  the  same  as  the  plaintifTs, 
discovered  the  said  defect,  he  also  should 
have  discovered  them.  It  does  not  follow 
that  the  plaintiff  wbuld  see  or  know  every- 
thing that  George  saw  or  discovered  in  con- 
nection with  the  boiler;  the  fact  that  the 
hose  pipe  would  not  pass  readily  between 
the  tubes  may  have  left  little  or  no  Impres- 
sion upon  the  mind  of  the  plaintiff,  as  the 
danger  Incident  thereto  may  not  have  been 
appreciated  by  him  as  It  was  by  his  brother. 
He  was  only  to  report  such  things  as  impress- 
ed him  as  needing  correction  or  that  he  was 
told  to  report,  and  it  is  not  disclosed  by  the 
record  that  he  was  told  to  report  a  fact  of 
the  character  of  that  reported  by  his  brother. 
In  our  opinion,  his  failure  to  learn  of  and 
report  the  condition  of  the  tubes  discovered 
by  his  brother  was  not  contributory  negli- 
gence to  be  considered  by  the  jury  in  esti- 
mating the  damages  stiffered  by  the  plaintiff. 

[I]  The  defendant  offered  in  all  nineteen 
prayers.  The  first,  as  we  have  said,  was  re- 
jected, the  second,  third,  eleventh,  fourteenth, 
fifteenth,  and  seventeenth  were  granted, 
the  sixteenth  granted  as  amended,  as  the 
others  rejected.  Prayers  4,  6,  5%,  6,  and  7 
may  he  considered  together.  These  prayers 
were  properly  rejected,  if  for  no  other  rea- 
son, because  they  Ignored  the  evidence  of 
George  McKeon  as  to  the  notice  given  by  him 
to  Locke  of  the  alleged  defective  condition  of 
the  boiler.  The  eighth  prayer  was  also 
properly  rejected;  and  we  find  no  error  in 
the  ruling  of  the  court  upon  the  ninth  and 
thirteenth  prayers  upon  the  question  of 
assumed  risk. 

The  risk  mentioned  in  these  prayers  that 
the  plaintiff  is  said  to  have  assumed  In  con- 
tinuing in  the  employment  of  the  defendant 
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arose  from  the  condition  of  the  tubes  that 
were  reported  to  Locke  by  George  McKeon. 

[7]  The  plaintiff  knew  nothing  of  such  de- 
fect In  the  tubes,  or  of  any  defect  in  the 
boiler,  and  It  is  not  claimed  by  the  defend- 
ant that  he  did,  but  it  contends  that  he,  as 
an  ordinarily  prudent  person,  in  the  exercise 
of  ordinary  care,  could  have  learned  of  said 
conditions  white  engaged  in  the  performance 
of  his  duties;  and  this  contention,  it  seems, 
is  based  entirely  upon  the  fact  that  his 
brother  learned  of  the  condition  of  the  tubes 
while  employed  in  the  performance  of  like 
duties.  We  bare  already  expressed  our 
views  as  to  the  unsoundness  of  this  reason- 
ing in  discussing  the  ruling  of  the  court  up- 
on the  plaintiff's  second  prayer,  and  we  need 
not  repeat  it  here.  But,  assuming  that  he  by 
the  use  of  ordinary  care  could  have  learned 
of  the  condition  of  the  tubes,  there  is  no 
evidence  in  the  case  tending  to  show  that 
the  risk  and  peril  incident  to  the  condition 
of  the  tubes,  as  described  by  the  brother,  was 
obvious  to  an  ordinarily  prudent  person  in 
his  situation,  or  that  such  person  under  the 
circumstances  of  the  case  could  have  appre- 
ciated the  risk  arising  from  such  condition 
of  the  tubes.  As  stated  in  26  Gya  1225,  un- 
less the  risk  is  obvious,  or  is  known  and  is 
appreciated  by  the  servant,  he  does  not  as- 
sume it,  if  it  might  have  been  avoided  by 
due  care  on  the  part  of  the  master.  The 
court,  we  think,  committed  no  error  in  re- 
jecting these  prayers.  It  also  correctly  ruled 
upon  the  defendant's  tenth  prayer  for  the 
reasons  assigned  by  us  in  support  of  its  ac- 
tion in  granting  the  plaintiff's  second  prayer. 

[S]  Whether  Locke  was  a  competent  per- 
son to  inspect  the  boilers  reflected  upon  the 
question  whether  the  boilers  were  properly 
inspected,  and  the  court,  we  think,  was  right 
in  rejecting  the  defendant's  twelfth  prayer. 
The  court's  amendment  to  defendant's  six- 
teenth prayer  was  properly  made,  as  it  elim- 
inated from  the  prayer,  as  offered,  that  part 
of  It  which  Ignored  the  notice  to  the  defend- 
ant of  the  defective  condition  of  the  tubes. 

[9, 1 0]  The  first  exception  to  the  evidence 
is  upon  the  court's  ruling  allowing  Brown  to 
testify  that  Locke  told  him  that  prior  to  his 
entering  the  employment  of  the  defendant  he 
was  a  bricklayer.  Brown  had  previously  tes- 
tified without  objection  that  Locke  was  a 
bricklayer,  and  Locke  thereafter,  when  upon 
the  stand,  also  testified  that  he  was  a  brick- 
layer before  entering  defendant's  employ- 
ment ;  therefore  we  fall  to  see  how  the  ad- 
mission of  Brown's  statement  that  Locke 
told  him  he  was  a  bricklayer  could  in  any 
way  have  injured  the  defendant.  The  sec- 
ond exception  was  to  the  refusal  of  the  court 
to  grant  defendant's  motion,  which,  in  effect, 
asked  that  the  evidence  admitted  under  the 
first  exception  be  stricken  out  The  third 
exception  was  to  the  refusal  of  the  court  to 
discharge  the  Jury.  John  H.  Hanna,  vice 
president  of  defendant  company,  when  upon 
the  stand,  after  speaking  of  the  probable 


cause  of  the  explosion,  was  asked  by  plain- 
tiff's counsel:  "Do  you  recall  what  defect 
there  was  when  that  woman  and  three  chil- 
dren were  killed  7"  Whereupon  counsel  for 
the  defendant  at  once  asked  that  the  Jury  be 
discharged  from  the  consideration  of  the  case 
because  of  such  "palpable  effort  to  improp- 
erly influence  them  in  the  verdict." 

The  court  promptly  ruled  denying  the  mo- 
tions, but  stated  that  "the  question  was  an 
exceedingly  Improper  one  which  could  have 
been  only  asked  for  the  purpose  of  improp- 
erly Influencing  the  minds  of  the  Jury,  and 
the  Jury  will  not  consider  it"  It  was  the 
Judgment  of  the  court  that  the  motion  ask- 
ing for  the  summary  discharge  of  the 'Jury 
should  be  denied,  and  they  so  acted,  feeling 
that  the  ends  of  Justice  would  be  fully  sub- 
served and  the  rights  of  the  parties  fully 
protected  by  administering  a  rebuke  to  the 
counsel  of  the  plaintiff  and  by  directing  the 
Jury  not  to  consider  the  question.  The  dis- 
position of  the  motion  was  largely  in  the  dis- 
cretion of  the  court  and  as  they  were  pres- 
ent and  in  a  position  to  better  weigh  the  ef- 
fect of  the  question  upon  the  Jury,  we  will 
not  assume  to  say  that  they  erred  in  refus- 
ing to  grant  the  motion,  summarily  discharg- 
ing the  Jury  because  of  the  incident  stated. 
Bsterllne  v.  State,  105  Md.  629,  66  AtL  269. 

[11,12]  The  fourth  exception  Is  to  the  re- 
jection of  the  hypothetical  question  asked  of 
the  witness  Monroe.  This  question  was 
faulty  because  of  its  failure  to  include  there- 
in other  essential  facts  that  had  been  offered 
in  evidence.  It  altogether  ignored  the  evi- 
dence of  notice  to  the  defendant  of  the  de- 
fective condition  of  the  tubes.  The  witness 
was,  la  effect,  asked  to  say  upon  the  facts 
stated  in  the  question  whether  the  defendant 
properly  cared  for  the  boilers,  without  sub- 
mitting to  him  the  fact  that  the  defendant 
had  been  notified  of  a  defect  in  the  tubes  and 
had  taken  no  step  to  correct  the  same.  The 
defendant  may  have  adopted  the  usual  meth- 
ods of  Inspecting,  yet  when  notified  of  a  de- 
fect In  the  boiler  it  was  its  further  duty  to 
locate  the  defect,  and,  if  possible,  to  cor- 
rect it 

[IS,  14]  Had  the  court  allowed  the  witness 
to  answer  the  question  embraced  in  the  fifth 
exception,  it  would  by  so  doing  have  submit- 
ted the  decision  of  a  question  to  the  witness 
that  the  Jury  alone  should  have  decided. 
Whether  it  was  necessary  for  Locke  to  have 
been  a  steam  fitter  was  a  question  for  the 
Jury  to  decide  upon  all  the  facts  adduced  in 
the  case.  The  witness  bad  testified  as  to  the 
duties  and  competency  of  Locke,  and  Locke 
himself  testified  that  he  had  made  the  neces- 
sary repairs  to  the  boilers  and  had  prepared 
them  for  service,  and  It  would  have  been 
misleading  to  the  Jury  to  have  submitted  tes- 
timony to  it  as  to  whether  it  was  necessary 
for  Locke  to  be  a  steam  fitter.  The  question 
in  the  sixth  exception,  we  think,  was  com- 
petent, bat  it  was  not  material,  and  the 
Judgment  should  not  be  reversed  on   that 
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grounds  Wltbont  farther  prolonging  tbia 
(q>inioa  with  a  discnsslon  of  the  remaining 
tbree  ezcepttons,  we  wUI  state  that  we  And 
no  error  in  the  coarfs  ruling  npon  them; 
tlie  last  one  being  a  renewal  of  the  motion 
for  the  discharge  of  the  Jary  for  additional 
alleged  improprieties  on  the  i>art.of  the  coun- 
sel of  the  plalntur. 

'inerefore  as  we  find  no  reyerslble  error 
In  the  rulings  of  the  court  below  the  Judg- 
ment will  be  affirmed. 

Judgment  affirmed,  with  costs  to  the  ap- 
pellee; 


HAVRE  DE   GRACE   ft   PBRBTVILLB 

BRIDGE  CO.  V.  TOWERS  et  aL 

(No.  62.) 

(Coart  of  Appeals  of  Maryland.    Jan.  15,  1918. 
Rehearing  Denied  April  4,  19ia) 

1.  Bbidoes  ®=333— Bridgs  Cokfanies— Reo- 

tnUlTlON— FlSCAI,  POUCT. 

The  pctrsr  given  the  Public  Service  Com- 
nuetdon  to  direct  how  accounts  of  a  bridge 
company  should  be  kept  does  not  include  power 
to  prescribe  a  fixed  sum  to  be  charged  or  credit- 
ed to  a  particular  account  annually. 

2.  Bbidoes  <8=>33— Bbidqe  Companies— Beg- 
muiTioN — Salabies. 

The  Public  Service  Commission  cannot  treat 
allowances  of  a  bridge  company  for  salaries  as 
improper  charge,  unless  there  la  a  flagrant 
abuse. 

3.  Bbidoes  «=>33— Bbidqk  Company— Requ- 
tATioN— Review  of  Acts  of  Public  Sebv- 
ICE  Commission. 

The  power  of  the  Pnblic  Service  Commis- 
lioD  to  nz  reasonable  tolls  to  be  charged  by 
bridge  companies  is  legislative,  and  the  court 
can  only  review  Its  acts  in  the  light  of  the 
method  by  which  they  are  obtained. 

4.  Bbidoes  «s»88— Bbtdoe  Companies— Reg - 
ULATiON— Review  or  Acts  or  Pubuc  Sebv- 
icE  Commission. 

Under  Code  Pub.  Civ.  Laws,  art  2S,  {  460, 
the  burden  is  on  parties  attacMng  acts  of  the 
Pnblic  Service  Commission  in  fixing  toll  charges 
for  bridge  companies  to  show  clearly  that  such 
acts  are  unreasonable  or  unlawful 

5.  Bbidoes  €==>33— Bbidok  Companies— Rko- 
diation  of  Bates— Valuation, 

The  fact  that  the  owners  of  a  toll  bridge 
got  the  bridge  for  a  small  sum,  and  had  made 
profits  above  cost,  is  no  reason  that  tolls  should 
be  merely  nominaL 

6.  BBiDaEs  «=3>33  —  Bbidgb  Companies  — 
Rates— Manneb  of  Fixing. 

Value  of  service  to  the  individual  is  not 
alone  the  proper  measure  for  arriving  at  a  rea- 
sonable toll  to  be  charged  by  a  bridge  company, 
because  the  value  of  the  service,  though  idea- 
tical  in  character,  may  be  far  greater  to  one 
iodividaal  than  to  another. 

7.  Bbidoes  ®=33— Bridge  Companies— Rea- 

S0I«ABLENE88   OF  RaTES. 

That  a  state  road  has  been  built  to  a  toll 
bridge  is  no  reason  for  lowering  the  rates  to 
be  charged  for  passage. 

8.  Bridges  «=33— Bbidoe  Companies— Val- 
uation OF  Bbidoe. 

There  is  no  difference  between  the  value  in 
fact  of  a  bridge  company  and  its  value  for  taz- 
atioD  or  rate  making,  under  Code  Pub.  Civ. 
Laws,  art.  23,  {  442,  relating  to  valuation. 


9.  Bbidoxb  e=9SS— Bbidge  Companies— Vai,- 
uation  of  Pbopebtt. 

In  fixing  valuation  of  toll  bridge,  neither 
the  original  cost  of  construction,  price  paid  by 
present  owners,  cost  before  the  war,  nor  the 
present  high  war  cost  of  ccmstruction,  should  be 
considered,  but  the  normal  cost  of  reproduction 
is  the  proper  test 

10.  Bbidges  ®=933— Bbidgb  Companies— Reg- 
ulation. 

Where  the  Public  Service  Commission  esti- 
mated that  traffic  of  a  toll  bridge  would  increase 
annually  over  a  period  of  five  years,  it  was 
improper  to  allow  the  same  fixed,  amount  for 
annual  repairs,  because  if  the  traffic  increased 
each  year,  the  wear  on  the  bridge  would  also 
increase. 

11.  Bbidoes  ®=»33— Bbidqe  Companies— Reg- 
ulation— Allowances. 

Allowance  to  a  bridge  company  of  a  fixed 
annual  amount  for  wages,  gas,  oil,  and  coal  for 
five  years  was  unreasonable,  because  the  cost 
of  such  items  ia  increasing  every  year. 

12.  Bbidges  i^^SS— Bbidoe  Companies— Reg- 
ulation—Allow  a  nces  . 

Allowance  by  the  Public  Service  Commission 
to  a  bridge  company  of  only  $1,000  per  year 
for  legal  expenses  for  five  years  in  the  future 
was  unreasonable,  where,  at  the  date  of  such 
regulation,  the  company  had  litigation  in- 
volving $30,000. 

13.  Bbidoes  «s>33— Bbidob  Companies— Fix- 
ing Rates— Valuation. 

It  was  improper  for  the  Public  Service  Com- 
mission to  subtract  from  the  actual  value  of  the 
bridge  on  account  of  "equities  in  the  pnblic," 
for  liie  purpose  of  fixing  reasonable  toll  rates. 

Appeal  from  Circuit  Court  No.  2  of  Bal- 
timore City;   Carroll  T.  Bond,  Judge. 

Application  by  the  Havre  de  Grace  &  Per- 
ryvllle  Bridge  Company,  a  corporation,  to 
set  aside  an  order  of  Albert  G.  Towers,  E. 
Clay  Tlmanus,  and  Philip  D.  Laird,  consti- 
tuting the  Public  Service  Commission  of 
Maryland,  reducing  toll  rates.  From  a  de- 
cree dismissing  the  bill,  the  plaintiff  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, BURKE,  THOMAS,  UI^NER,  STOOK- 
BRIDOE,  and  CONST  ABIiE,  J  J. 

W.  Calvin  Chesnut,  of  Baltimore,  and 
Thomas  H.  Robinson,  of  Bel  Air,  for  appel- 
lant. Osborne  I.  Yellott,  of  Baltimore,  and 
W.  Cabell  Bruce,  of  Baltimore,  for  appel- 
lees. 

STOCKBRIDGE,  J.  There  is  presented 
foy  the  record  in  this  case  a  question  of  rate 
making  by  the  Public  Service  Commission, 
of  a  somewhat  unusual  nature,  and  with  re- 
gard to  which  no  conclusion  is  entirely  sat- 
isfactory. The  rates  Involved  are  those  to 
be  charged  the  users  of  a  toll  bridge  across 
the  Susquehanna  river  froip  Havre  de  Grace 
in  Harford  county  to  Perryville  in  Cecil 
county  In  this  state.  The  length  of  the 
bridge  is  3,240  feet,  in  the  neighborhood  of 
three-fifths  of  a  mile.  The  power  of  the 
Public  Service  Commission  to  regulate  such 
rates  of  toll  is  derived  from  the  provisions 
of  an  act  of  assembly  (Laws  1916,  c.  272), 
by  which  certain  bridges  which  were  author- 
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teed  by  their  charters  to  collect  toll  were 
classified  as  common  carriers,  and  made 
subject  to  the  provisions  of  law  relating  to 
such  coriMrationa,  and  to  the  same  extent 
under  the'  proTlsiMis  and  control  of  the  Pnb- 
llc  Service  Commission.  There  are,  there- 
fore, no  new  principles  involved  in  this 
case,  bat  there  is  considerable  difficulty  in 
the  application  of  those  principles  to  the 
facts.  A  very  concise  statement  of  the  more 
salient  points  out  of  which  the  case  arises 
will  help  to  clarify  the  issue  and  probably 
facilitate  arriving  at  a  correct  conclusion. 

A  little  over  forty  years  ago  the  Philadel- 
phia, Washington  &  Baltimore  Railroad 
Company  constructed  a  single  track  railroad 
bridge  across  the  Susquehanna  river  for  the 
passage  of  its  trains  between  the  points  of 
Havre  de  Grace  and  Perryvllle.  The  bridge 
was  the  type  then  In  vogue,  namely,  of 
wooden  truss  construction,  supported  by  a 
series  of  piers  built  up  from  the  bed  of  the 
river.  Some  years  later  In  order  to  give 
greater  stability  to  the  structure  the  wooden 
trusses  were  replaced  by  wrought  iron  ones, 
and  the  bridge  continued  to  be  used  by  the 
Philadelphia,  Washington  ft  Baltimore  Rail- 
road Company  and  its  successor,  the  Phil- 
adelphia, Baltimore  &  Washington  Rall> 
road  Company,  as  a  railroad  bridge  down 
to  about  ten  years  ago.  At  that  time  this 
bridge,  which  had  been  originally  built  at 
a  cost  in  excess  of  $2,000,000,  was  found 
to  be  Inadequate  to  the  needs  of  the  rail- 
road company,  both  by  reaswi  of  the  fact 
that  It  was  a  single  track  bridge  only, 
and  that  with  the  g^rowth  of  trav^  the 
greater  weight  of  the  locomotives  and 
freight  continually  passing  over  It,  brought 
a  strain  upon  the  construction  of  the 
bridge  greater  than  it  had  been  design- 
ed to  carry  when  it  was  originally  built 
Assent  was  thereupon  obtained  from  the 
Legislature  of'  the  state  and  the  War  De- 
partment for  the  construction  of  a  double 
track  railroad  bridge,  paralleling  at  a  dis- 
tance of  about  150  feet,  the  bridge  thereto- 
fore used.  The  grant  of  the  right  to  con- 
struct a  new  bridge  was  coupled  with  a  re- 
quirement for  the  removal  of  the  earlier 
bridge. 

There  was  at  that  time  no  highway  bridge 
crossing  the  Susquehanna  river  at  this 
t>oint,  nor  at  any  point  nearer  than  Cono- 
wlngo,  some  10  or  12  miles  further  up  the 
river,  and  It  was  felt  that  It  would  be  a 
great  advantage  to  persons  residing  In  Hav- 
re de  Grace  and  Perryvllle,  when  the.  orig- 
inal bridge  shouM  be  abandoned  as  a  rail- 
road bridge,  to  have  It  converted  Into  a 
highway  bridge.  An  endeavor  was  made  to 
interest  both  county  and  municipal  author- 
ities on  each  side  of  the  river,  to  undertake 
the  conversion  and  maintenance  of  th0 
bridge,  which  they  declined  to  do,  am)arent- 
ly  because  apprehensive  that  the  revenues 
which  would  be  derived  from  tolls  would  be 
Inadequate,  both  to  effect  the  necessary  ad- 


aptation of  the  railroad  bridge  for  use  as  a 
highway  bridge,  and  the  upkeep  of  it  after 
It  had  been  so  adapted. 

In  this  condition  a  charter  was  granted  by 
the  Legislature  to  certain  gentlemen  resident 
In  Harford  and  Cecil  counties,  creating  a 
bridge  company,  authorizing  the  acquisition 
by  the  company  of  the  bridge,  and  its  admin- 
istration, with  the  right  to  charge  tolls  for 
the  use  thereof,  conditioned  only  that  the 
rates  of  toll  should  not  be  In  excess  of  those 
charged  by  the  company  owning  and  operat- 
ing the  Conowlngo  bridge,  and  which  was  a 
much  shorter  structure.  The  seven  gentle- 
men named  In  the  charter  effected  a  corporate 
organization,  each  subscribing  and  paying  for 
one  share  of  stock  of  the  par  value  of  $100, 
and,  after  negotiating  with  the  railroad  com- 
pany, the  railroad  company  at  a  cost  of  $89,- 
000  adapted  the  bridge  for  use  as  a  highway 
bridge,  and  turned  the  same  over  to  the 
bridge  corporation,  which  thereupon  Issued 
Its  stock  to  the  several  incorporators  In  an 
aggregate  amount  of  $50,000.  The  bridge 
company  expended  a  small  sum  of  money,  ap- 
proximately $1,700,  In  the  erection  of  toll 
houses,  bridge  approaches,  and  some  other 
items,  none  of  which  were  very  large  In 
amount  It  also  established  rates  of  toll 
for  the  various  classes  of  traffic  over  the 
bridge,  from  foot  passengers  to  motor  trucks, 
and  at  rates  less  than  those  in  force  at  Uie 
Conowlngo  bridge,  which  by  its  charter  were 
the  maximum  the  new  bridge  company  was 
authorized  to  charge. 

For  the  first  two  years  after  the  strocture 
had  been  thrown  open  to  travel  as  a  highway 
bridge  the  revenues  were  inconsiderable ;  the 
gross  revenue  being  from  $6,000  to  $7,000  per 
annum.  Two  factors  then  combined  to  cause 
thereafter  a  great  increase  in  the  gross  rev- 
enue of  the  bridge,  amounting  for  the  year 
1916  to  somewhere  between  $58,000  and  560,- 
000.  These  two  factors  were  the  sudden 
development  and  use,  for  both  pleasure  and 
business,  of  automobiles,  the  tdlB  from  which 
constituted  about  90  per  cent  of  the  gross 
revenues  of  the  bridge,  and,  second,  the  gross 
receipts  were  augmented  to  a  considerable  de- 
gree by  the  development  of  the  state  system 
of  good  roads,  which  brought  this  bridge 
directly  npon  the  line  of  travel  frc»n  Balti- 
more to  Philadelphia  and  points  north.  It 
was  this  sudden  increase  in  revwiue,  entirely 
unforeseen  at  the  time  that  the  bridge  com- 
pany was  formed,  which  seems  to  have  sug- 
gested to  certain  persons,  residents  of  Hai^ 
ford  and  Cecil  counties,  that  the  rates  of  toll 
which  were  charged  were  excessive,  and 
called  for  an  investigation  of  the  bridge  com- 
pany by  the  Public  Service  Commission,  and 
a  reduction  of  the  rates  of  toll. 

This  litigation  is  the  outgrowth  of  that  in- 
vestigation, which  resulted  in  a  reduction  of 
the  rates  of  toll  to  be  charged,  for  the  period 
of  five  years  from  October,  1016,  of  fully  one- 
half;  the  Idea  of  the  commission  being  that 
it  had  reduced  the  Income  of  the  company 
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about  48  per  cent.,  while  the  company's  con- 
tention is  that  the  reduction  amounts  to  72 
per  cent  Up<»  the  entry  of  the  commlaslon's 
order  making  the  reduction,  application  was 
made  to  the  circuit  court  No.  2  of  Baltimore 
city  to  declare  the  action  of  the  commission 
Told,  as  being  unlawful,  unreasonable,  and 
confiscatory.  That  court  after  full  hearing, 
and  with  a  large  amount  of  expert  testimony 
before  it,  dismissed  the  bill  of  the  bridge 
company,  and  it  is  from  that  action  that  this 
appeal  has  been  taken.  At  the  threshold  ot 
ttds  case  Is  the  consideration,  whether  the  or- 
der of  the  commission  comes  within  the  scope 
of  the  powers  granted  to  It  by  the  Legisla- 
ture, or  whether  it  exceeds  those  powers,  and 
for  that  reason  is  null  and  void. 

[1]  So  far  as  the  power  to  fix  rates  is  con- 
cerned, there  can  be  no  question  under  the 
language  of  the  act  that  sncb  power  was 
granted  to  the  commission.  The  order  as 
made  by  the  commission  goes  further  than 
this,  and  requires  the  bridge  company  to  es- 
tablish and  maintain  a  "main  depreciation  re- 
aerre  account,"  and  annually  to  make  a  de- 
posit of  a  specified  sum  to  the  credit  of  such 
account,  which  fund  is  required  to  "be  de- 
posited In  some  safe  depository  paying  not  less 
than  3  per  cent  per  annum,  compounded  not 
less  than  annually,  or  by  said  directors  in- 
vested In  some  safe  investment  paying  an 
equal  or  higher  rate  of  Interest,  the  invest- 
ment in  either  event  to  be  subject  to  the  prior 
approval  of  the  commission."  In  corpora- 
tions which  have  a  bonded  Indebtedness.  It  Is 
frequently  a  stipulation  of  the  contract  that 
a  similar  course  shall  be  followed,  the  fund 
80  to  be  accumulated  being  ordinarily  called 
a  sinking  fund,  but  that  la  a  matter  arising 
oat  of  contract  stipulations  or  agreement,  not 
because  of  any  mandate  of  public  authority. 
Other  corporations  maintain  under  various 
designations  reserve  accounts,  created  by  the 
corporation  as  a  matter  of  corporate  policy 
merely.  With  the  wisdom  of  the  creation  and 
maintenance  of  such  reserve  there  is  no  con- 
cern in  this  case.  The  bridge  company  has  no 
bonded  indebtedness.  The  only  question  is,  Is 
the  commission  invested  by  the  Legislature 
with  the  power  to  direct  and  control  the 
flnandal  i>oUcy  of  tills  company?  The  same 
question  was  presented  to  this  court  in  Laird 
V.  B.  &  O.  B.  H.  Co.,  121  Md.  179,  88  Atl.  347, 
348,  47  I*  R.  A.  (N.  8.)  1167,  Ann.  Cas.  1915B, 
728,  and  it  was  there  held  that  extensive  as 
were  the  powers  granted  to  the  commission, 
they  did  not  take  away  from  the  corporation 
its  power  of  control  upon  a  question  of  finan- 
cial policy.  The  same  question  was  raised  in 
Binghamptoa  I^,  H.  &  P.  Co.  v.  Stevens,  203 
N'.  Y.  7,  96  N.  E.  114,  where  the  grant  of  pow- 
er to  the  Public  Service  Commission  was 
very  similar  to  that  contained  In  our  act  of 
1910  (Laws  1910,  c.  ISO),  and  the  court  In  that 
case  said: 

"The  discretion  of  a  Public  Service  Commis- 
iioD  cannot  override  the  discretion  of  the  offl- 
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cera  of  a   corporation   in  the  management  of 
its  affairs." 

In  the  earlier  case  of  D.  &  H.  Co.  v.  Ste- 
vens, 197  N.  Y.  1,  90  N.  B.  60,  the  court  had 
said: 

"We  do  not  tWnk  the  legislation  alluded  to 
was  designed  to  make  the  commissioners  the 
financial  managers  of  the  corporation,  or  that 
it  empowered  them  to  aubstitute  their  judg- 
ment for  that  of  the  directors  or  stockholders 
of  the  corporation." 

In  P.  S.  C.  V.  Un.  Ry.  &  El.  Co.,  126  Md. 
495,  05  Atl.  176,  this  court,  speaking  through 
Judge  Burke,  says: 

"If  an  order  complained  of  is  not  within  the 
scope  of  the  authority  conferred  by  law  upon 
the  commission,  it  is  unlawful,  and  it  is  the 
duty  of  the  court,  when  applied  to,  to  restrain 
its  enforcement" 

That  portion  of  the  order  of  the  commis- 
sion, therefore,  which  required  the  bridge 
company  to  set  up  and  maintain  a  main  de- 
predation reserve  account,  and  deposit  to 
the  credit  of  It  a  fixed  annual  amount,  was 
clearly  without  warrant  of  law,  and  void. 
The  commission  was  given  the  power  to  di- 
rect how  the  accounts  of  the  company  should 
be  k^t,  but  such  power  does  not  Include  the 
power  to  prescribe  a  fixed  sum  to  be  charged 
or  credited  to  a  particular  account  annually. 
That  Is  either  a  subject  of  contract,  or  a 
matter  of  the  fiscal  policy  of  the  company. 

[2]  While  the  order  is  silent  upon  the  ques- 
tion of  the  payment  of  certain  salaries,  it  Is 
clear  from  the  opinion  filed  by  the  Public 
Service  Commission,  and  upon  which  its  or- 
der Is  based,  that  the  commission  intended 
in  ettect  to  limit  the  amount  of  salaries  to 
be  paid  to  certain  ofiBclals  of  the  bridge  com- 
pany. It  is  true  that  the  opinion  does  not 
say  that  these  officers  shall  not  receive  any 
greater  compensation  than  that  referred  to 
In  the  opinion,  but  intimates  that  if  a  higher 
compensation  Is  paid  to  them,  it  cannot  be 
regarded  as  a  pro];)er  charge  against  the  re- 
ceipts of  the  bridge  company,  but  should  be 
paid  apparently  by  the  individual  stockhold- 
ers. Inasmuch  as  the  services  for  which 
the  salaries  are  paid  are  to  be  rendered  to 
the  corporation,  as  a  corporation,  it  is  bard 
to  understand  why  the  salaries  for  the  per- 
formance of  the  services  should  not  be  paid 
by  the  corporation.  Indirectly,  of  course, 
the  question  of  salaries  enters  into  the  ques- 
tion of  rate  making,  since  the  larger  the 
aggregate  amount  of  salaries  paid,  the  less 
will  be  the  net  revenue  derived  from  tolls, 
applicable  to  dividends  for  the  stockholdera 
Therefore,  in  this  regard,  the  Public  Service 
Commission  by  its  order  undertook  by  indi- 
rection to  direct  the  financial  management  of 
the  company. 

It  is  not  Intended  in  what  has  been  said 
to  intimate  that  under  no  circumstances 
have  the  Public  Service  Commission  the 
right  to  treat  an  allowance  of  salary  as  an 
impiroi>er   charge  by  the   corporation;    un- 
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doubtedly  where  there  has  been  a  flagrant 
abuse  of  such  power  the  Public  Service  Cont- 
missipn  may  interrene,  but  the  record  tn 
this  case  is  entirely  devoid  of  anything  to 
show  that  the  power  of  the  directors  to  fix 
the  salaries  of  the  officers  of  the  company 
has  been  in  any  way  abused.  In  ttiis  re- 
gard, therefore,  the  effect  of  the  order  of  the 
commission  Is  undoubtedly  to  interfere  with 
the  financial  management  of  the  company, 
and  what  was  said  with  regard  to  the  main 
depreciation  reserve  account  is  equally  ap- 
plicable here. 

[8]  The  next  question  which  presents  itself 
Is  as  to  the  scope  and  nature  of  the  power 
of  the  court  in  dealing  with  cases  of  this 
character.  There  have  been  numerous  deci- 
sions with  regard  to  this,  but  nowhere  is  the 
proper  rule  of  law  better  or  more  clearly 
stated  than  in  the  Public  Service  Commis- 
sion V.  North.  Cent  Ry.  Co.,  122  Md.  388, 
90  Atl.  118.  In  a  very  comprehensive  and 
painstaking  opinion  prepared  by  Judge  Thom- 
as, this  aspect  was  disposed  of  as  follows: 

"The  power  of  the  commission  to  fix  reasona- 
ble rates,  etc.,  is  legislative,  *  •  *  and  that 
the  functions  of  the  court  in  reviewing  the  ac- 
tions of  the  commission  are  distinctly  -judi- 
cial, and  are  exercised  only  for  the  purpose  of 
determining  whether  such  action  of  the  com- 
mission is  unreasonable  or  unlawful." 

[4]  Under  section  460,  Code,  art,  23,  the 
burden  of  proof  is  imposed  upon  the  parties 
adverse  to  the  commission  to  show  by  (quot- 
ing from  the  same  opinion)  "clear  and  satis- 
factory evidence  that  the  determination,  re- 
quirement, direction  or  order  of  the  commis- 
sion complained  of  Is  unreasonable  or  unlaw- 
ful, as  the  case  may  be.  Upon  an  applica- 
tion to  the  court  for  an  injunction  restrain- 
ing the  execution  of  an  order  of  the  commis- 
sion, the  court  has  no  authority  to  determine 
what  would  be  a  reasonable  rate  for  the 
service  required,  or  to  establish  rates,  but 
its  power  is  limited  to  the  determination  of 
the  question  whether  the  rates  fixed  by  the 
commission  are  unreasonable  or  unlawful, 
and  until  It  is  made  to  appear  by  clear  and 
satisfactory  evidence  that  the  action  of  the 
commission  is  unreasonable  or  unlawful,  the 
court  is  without  power  to  impose  any  re- 
strictions upon  the  execution  of  the  commis- 
sion's order."  There  remains  but  the  single 
question  whether  the  rates  fixed  by  the  com- 
mission have  been  shown  to  be  unreasonable. 

[6]  The  original  petitioners  to  the  commis- 
sion seem  to  have  proceeded  on  the  theory 
that  as  the  bridge  cost  the  incorporators  bnt 
a  very  small  sum,  and  as  its  receipts  bad 
been  more  than  sufficient  to  defray  the  oper- 
ating expenses,  and  repay  the  original  out- 
lay, that  because  it  was  a  public  highway, 
they  were  entitled  to  have  the  use  of  it  for 
merely  a  nominal  sum.  The  statement  of 
so  extreme  a  proposition  is  a  sufficient  refu- 
tation, and  was  so  reganled  by  the  commis- 
sion. 


[6]  A  different  view  was  that  held  by  Lord 
Chancellor  Selbome  In  Canada  Tr.  t.  Int. 
Bridge  Co.,  L  R.  8  App.  C.  723,  where  he 
took  the  ground  that  for  the  establishment 
of  a  rate  the  proper  measure  was  the  value 
of  the  service  rendered  to  the  indlvldiial  who 
might  avail  himself  of  it  While  to  some 
extent  this  is  true,  unqualified  assent  cannot 
be  given  to  it,  because  the  value  of  the  serv- 
ice, though  identical  In  character,  may  be 
far  greater  to  one  individual  than  to  anoth- 
er. There  have  been  many  cases  dealing 
with  the  reasonableness  of  rates,  and  that  is 
the  vital  question  In  this  case.  In  these  va- 
rious cases  a  few  have  attempted  to  lay 
down  a  rale  of  what  was,  and  what  was 
not,  a  reasonable  rate,  but  all  such  cases  are 
in  some  respects  unsatisfactory,  because,  as 
was  well  said  in  Kennebec  Water  District  v. 
WaterviUe,  97  Me.  185,  54  AtL  6,  60  U  B. 
A.  856: 

"The  conditions  surrounding  properties  •  •  • 
are  so  variant  that  it  is  difficult  and  in  some 
particulars  impossible,  to  lay  down  rules  of 
value  which  will  *  •  •  apply  to  all  cases 
without  modification." 

See,  also,  Ames  v.  Un.  Pac.  Ry.  (G.  G.)  64 
Fed.  178. 

[7]  There  were  one  or  two  matters  Insisted 
upon  at  the  argument  which  can  readily  be 
disposed  of.  Thus  the  counsel  for  the  Pub- 
lic Service  Commission  urged  strongly  that 
the  great  Increase  in  the  revenues  of  the 
bridge  was  to  be  attributed  to  the  construc- 
tion of  a  state  highway  leading  directly  there- 
to. This  argument  is  simply  making  use  of 
a  portion  of  a  circle,  for  while  it  is  undoubt- 
edly true  that  the  construction  of  the  state 
highway  has  contributed  materially  to  pro- 
mote travel  across  the  bridge,  and  so  increase 
the  tolls  collected  by  the  company,  it  is  also 
true  that  but  for  the  bridge  the  state  highway 
would  in  all  probability  have  been  differently 
located,  so  as  not  to  come  to  a  dead  end  when 
the  river  was  reached.  Both  the  bridge  and 
the  highway  have  been  separate  factors  oper- 
ating concurrently  to  a  single  end,  and  It  Is 
impossible  to  ascribe  a  preponderance  In  favor 
of  either.  The  one  acts  as  an  <rfEset  of  tbe 
other. 

[I]  Both  in  the  argument  and  in  the  brief 
filed  on  behalf  of  the  Public  Service  Commis- 
sion, there  was  used,  probably  by  Inadver- 
tence, an  expression  calculated  to  mislead, 
namely,  the  value  of  the  property  of  the 
bridge  company  for  rate-making  purposes. 
The  provision  for  the  valuation  of  the  prop- 
erty of  a  corporation,  subject  to  the  public 
service  law,  is  found  in  the  Code  in  article  23, 
i  442,  where  the  commission  is  empowered  to 
"ascertain  the  fair  value  of  property  of  any 
corporation  subject  to  the  provislMis  of  this 
subtitle."  lliat  and  that  only,  is  the  valua- 
tion which  the  Public  Service  Commission  is 
authorized  to  ascertain,  and  it  would  tend 
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not  only  to  work  an  injusttce,  but  to  raider 
absurd  a  proposition  that  the  property  of  a 
pabllc  service  corporation  might  hare  one 
ralne  in  fact,  another  for  purposes  of  rate 
making,  and  a  third  for  purposes  of  taxa- 
tion, In  the  absence  of  statutory  proTlslon 
such  as  obtains  In  some  states,  that  for  taxa- 
tion purposes  prc^erty  Is  to  be  assessed  at 
only  a  given  percentage  of  Its  real  value. 
What  the  commission  in  this  case  was  au- 
thorized to  ascertain  under  the  section  re- 
ferred to  was  the  fair  value  of  the  property. 
In  the  rate-making  cases  reported,  different 
starting  points  have  been  taken,  and  the 
weight  accorded  to  the  several  factors  which 
enter  into  such  a  question  have  varied  great- 
ly. In  some  that  which  had  most  weight 
with  the  commission  was  the  question  of  the 
net  earnings  of  the  corporation;  but  "the 
fact  that  the  net  earnings  of  the  carrier  may 
be  large  does  not  of  Itself  Justify  us  in  fixing 
a  rate  at  less  than  is  reasonable  for  the  serv- 
ice, all  other  things  being  considered."  R.  R. 
Commissioners  v.  111.  C&at.  R.  R.,  20  Interst 
Com.  Com'D  R.  181.  This  suggests  a  ques- 
tion. Does  the  reasonableness  of  valuation  de- 
pend on  the  income  derived,  or  the  reasona- 
bleness of  the  rate  depend  on  the  valuation 
fixed?  The  only  case  which  has  attempted  to 
give  a  direct  answer  upon  this  point  is  Ken- 
nebec Water  District  v.  Watervllle,  supra, 
and  is  to  the  etTect  that  the  reasonableness 
of  the  rates  la  dependent  upon  the  value  of 
the  proi)erty. 

Xo  direct  parallel  can  be  drawn  between  a 
private  corporation  and  a  public  service  cor- 
poration, for  the  reason  tliat  to  a  greater  or 
less  extent  the  public  has  acquired  an  inter- 
est In  the  use  of  the  property  devoted  to  pub- 
lic use,  and,  correlatively,  the  company  owes 
a  duty  to  the  pnblic  as  well  as  to  Its  stock- 
holders, and  most  charge  no  more  than  a  lea- 
.•lonable  rate  for  the  service  rendered.  In 
reaching  this  there  are  many  factors  to  be 
(«nsldered.  A  iwrtlal  enumeration  of  these 
would  Include  the  value  of  the  property  em- 
ployed ;  the  value  of  the  service  rendered  to 
the  user ;  whether  or  not  the  corporation  en- 
joyed a  monopoly;  the  rate  of  return  which 
should  be  made  to  the  stockholders,  after 
the  payment  of  operating  expenses,  upkeep, 
and  fixed  charges;  a  reasonable  allowance 
for  depreciation;  whether  or  not  the  utility 
is  in  operation  or  in  fieri;  the  risk  incurred 
by  those  who  began  the  undertaking;  and 
others  which  may  arise  out  of  the  peculiar 
nature  of  the  utility  which  is  being  operated. 

Among  the  last-named  a  most  Important 
factor  in  the  present  case  is  the  probable 
aggregate  amount  of  tolls  to  be  collected  over 
the  series  of  years  for  which  the  order  pro- 
vides. These  are  admittedly  speculative  to  a 
very  large  degree.  The  bridge  company  ar- 
gues that  instead  of  any  increase,  an  actual 
diminution  must  be  anticipated,  because  of 
tile    state's    acquisition    of    the   Conowingo 


bridge,  and  making  it  a  free  bridge,  with  the 
roads  leading  to  it  on  both  sides  of  the  river 
part  of  a  system  of  good  roads,  already  com- 
pleted, or  Bearing  completion.  The  theory  of 
the  Public  'Service  Commission  on  the  other 
hand  is  for  an  increase  year  by  year  in  the 
revenue  of  the  bridge,  in  a  decreasing 
amount,  and  is  referred  to  by  the  counsel  for 
the  commission  as  "extremely  conservative." 
No  figures  were  presented  before  the  commis- 
sion by  which  the  correctness  of  these  esti- 
mates, one  way  or  the  other,  could  be  tested. 
At  the  time  when  the  case  was  heard  the  road 
on  the  Cecil  county  side  of  the  Susquehanna, 
leading  to  the  Conowingo  bridge,  had  not 
been  converted  into  what  is  generally  de- 
scribed as  a  good  road,  nor  with  this  handi- 
cap had  that  bridge  been  thrown  open  to  the 
public  free,  of  toil  for  any  suthdent  ^Length 
of  time  to  afford  even  a  basis  for  calculation. 

[I]  In  undertaking  the  work  of  the  valua- 
tion of  this  bridge  the  commission  proceeded 
about  as  follows:  It  had  its  own  regular 
engineer  estimate  the  cost  of  the  reproduc- 
tion of  the  bridge,  and  in  the  course  of  the 
testimony  before  the  court  another  engineer, 
Mr.  Shirley,  was  called  upon  the  same  point. 
The  commission  had  determined  naturally 
and  properly  to  reject  the  valuation  of  the 
bridge  simply  upon  the  basis  of  what  it  had 
cost  the  incorporators.  This  would  have  been 
as  far  afield  as  it  would  have  been  to  have 
taken  the  cost  of  the  bridge  to  the  Philadel- 
phia, Washington  &  Baltimore  Railroad  at 
the  time  of  the  original  construction.  The 
real  point  to  be  ascertained  was  not  what  it 
had  cost  either  the  railroad  company  to  build 
the  bridge,  or  the  incorporators  of  the  bridge 
company  to  acquire  it,  but  what  was  its  fair 
value  at  the  time  of  the  investigation  by  the 
commission.  In  a  number  of  cases  recourse 
has  been  had  to  this  line  of  inquiry  for  a  sim- 
ilar purpose,  but  the  value  testified  to  of  such 
a  structure  is  only  one  of  the  factors  to  which 
consideration  must  needs  be  given  in  such  a 
proceeding,  and  the  reproduction  value  is  lia- 
ble to  be  Increased  from  other  considerations, 
and  diminished  by  various  allowances. 

Experts  were  likewise  called  on  behalf  of 
the  bridge  company,  and  the  variation  be- 
tween the  experts  was  very  great,  ranging 
from  a  IltUe  over  $300,000  by  Mr.  Phelps,  the 
engineer  of  the  commission,  to  more  than 
$600,000  by  Mr.  Stuart ;  and  while  these  were 
spoken  of  as  reproduction  costs,  they  were  not 
such  strictly,  for  the  reason  that  Irath  of  tlfe 
gentlemen  estimated  upon  the  basis  of  re- 
placing the  existing  structure  with  one  where 
the  metal  to  l>e  used  was  steel,  and  not 
wrought  iron.  The  big  difference  between  the 
engineers  who  were  figuring  on  reproduction 
costs  is  to  be  found  in  the  estimated  cost  of 
certain  materials  and  labor,  Mr.  Phelps  tak- 
ing an  average  cost  before  the  great  Increase 
in  prices  of  materials  had  taken  place,  and 
Mr.  Stuart  using  the  figures  as  they  are  at 
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the  present  time.  Neither  of  these  represent- 
ed normal  conditions  and,  therefore,  neither 
was  entirely  fair  or  Just. 

Without  stopping  to  discuss  what  in  our 
opinion  would  have  been  a  fair,  just,  and 
reasonable  figure  to  have  adopted  as  the  re- 
production cost,  what  we  do  find  Is  this:  The 
estimate  of  Mr.  Phelps  of  the  reproduction 
cost  was  a  little  over  $300,000;  to  this  the 
commission  made  certain  additions  of  factors 
not  taken  into  account,  or  for  which  no  al- 
lowance had  been  made  by  Mr.  Phelps  in  his 
estimate,  bringing  up  the  value  of  the  prop- 
erty as  of  the  time  of  the  commission's  invea- 
tigatlon  to  $350,000.  The  next  step  w&s 
marshaling  the  items  to  be  deducted  frcHn 
this  estimated  fair  value  of  the  bridge.  In 
these  were  Included  depredation,  fixed  charg- 
es, and  items  of  that  general  description. 

The  first  of  these  to  be  considered  was  the 
question  of  taxation.  That  item  the  commis- 
sion placed  at  $600  per  annum,  through  each 
of  the  five  years  during  which  their  order 
was  to  operate.  This  allowance  was  made 
upon  the  basis  of  an  exemption  from  county 
and  municipal  taxation  contained  in  the  char- 
ter of  the  bridge  company.  Without  discuss- 
ing whether  such  exemption  was  valid  or  in- 
valid, the  fact  remains  that  the  property  was 
not  exempt  from  state  taxation,  to  cover 
which  even  the  amount  allowed  by  the  com- 
mission of  $500  per  annum,  for  the  years 
1916,  1917,  1918,  1019,  and  1920  was,  In  view 
of  the  increases  which  have  been  taking  place 
in  the  state  taxation,  manifestly  an  inade- 
quate allowance.  If  now  to  this  be  added 
the  amount  of  the  taxes  for  which  the  bridge 
company  will  be  liable  upon  its  property  or 
income  to  the  federal  government,  the  inade- 
quacy becomes  all  the  more  apparent,  and 
since  the  amount  payable  In  the  way  of  tax- 
es is  a  deduction  from  the  gross  Income,  in 
order  to  determine  the  net  Income  distribut- 
able among  tiie  stockholders,  the  effect  is  in- 
evitably to  reduce  by  some  fraction  the 
amount  of  such  net  revenue. 

[It]  As  already  noted,  the  theory  of  the 
commission  was  that  there  would  be  a  con- 
stantly Increasing  gross  revenue  derived  from 
the  use  of  the  bridge  during  the  ensuing  five 
years.  That  meant  that  there  would  be  each 
year  a  larger  use  of  the  bridge,  and  a  great- 
er wear  upon  certain  portions  of  it ;  yet  the 
amount  allowed  for  repairs,  $5,523,  was  the 
same  through  each  one  of  the  five  years  cov- 
ered by  the  commission's  order.  While  the 
Increase  if  any  may  not  be  great,  it  only 
needs  to  be  stated  to  be  apparent  that  the 
Item  of  repairs  is  bound  to  increase  from  the 
greater  use  of  that  which  Is  the  subject  of 
the  use  and,  therefore,  that  in  the  making  of 
this  allowance  as  constant,  the  action  of  the 
eomralssion  was  either  unreasonable  or  a  con- 
tradiction of  its  own  estimate  of  increased 
user. 

IHJ  So,  too,  the  estimated  allowance  for 


wages,  gas  and  oU,  and  coal  was  fixed  at  a 
constant  sum.  In  entire  disregard  of  the  well- 
known  fact  of  the  upward  trend  of  the  in- 
creased cost  of  aU  of  these  Items  for  a  num- 
ber of  years  past.  This  brings  us  to  the 
curious  result  that  the  commission,  while  esti- 
mating that  the  revenues  of  the  bridge  com- 
pany would  Increase  over  $30,000  during  the 
five-year  period  which  Its  order  covers.  Its  es- 
timated allowance  for  all  operating  expenses 
and  taxes  remain  constant. 

In  an  earlier  part  of  this  opinion  attention' 
was  called  to  the  attempt  on  the  part  of  the 
commission  to  require  the  establishment  of  a 
main  depreciation  reserve  account,  and  the 
deposit  of  a  specified  amount  annually  to  the 
credit  of  such  account.  While  the  act  which 
created  and  defined  the  powers  of  the  com- 
mission authorised  it  to  direct  the  mode  of 
keeping  accounts,  so  that  the  commission  and 
the  public  might  at  all  times  be  able  to  as- 
certain what  the  real  condition  of  the  com- 
pany was  financially,  the  order  of  the  com- 
mission expressly  provided  that  it  was  to  be 
reserved  by  the  company  "for  the  purpose  of 
making  extraordinary  r^alrs,  structural 
changes  or  replacement  of  Its  bridge  proper- 
ty when  and  as  required."  There  was  noth- 
ing in  this  which  would  enable  any  Judg- 
ments recovered  against  the  company  to  be 
paid  from  this  reserve  account,  and  the  or- 
der of  the  commission  said  that  "nothing 
herein  contained  shall  be  taken  as  in  any  way 
prohibiting  the  respondunt  company  from  set- 
ting up  on  its  books  any  other  or  additional 
reserve  accounts,  the  maintenance  of  which 
may  be  reasonably  nece%ary  for  the  proper 
conduct  of  its  corporate  affairs." 

[12]  In  determlnlnj;  the  value  of  the  bridge 
there  was  allowed  to  be  retained  for  legal 
expenses  only  the  sum  of  $1,000  per  annum, 
in  the  face  of  the  fact  that  there  were  pend- 
ing at  the  time  suits  against  the  bridge  com- 
pany, in  which  the  aggregate  amounts  claim- 
ed were  $30,000.  From  this  it  follows  that 
for  estimating  the  net  revenue  of  the  compa- 
ny, although  there  were  possible  liabilities 
then  the  subject  of  litigation,  amounting  to 
$30,000,  the  company  was  required  to  retain 
as  a  reserve  only  $1,000  per  annum  from  its 
gross  revenues,  in  reaching  an  ascertainment 
of  the  net  revenues  of  the  company,  yet  the 
return  to  the  stockholders  was  necessarily 
dependent  upon  the  amount  of  the  net  rev- 
enues of  the  corporation.  The  effect  of  these 
various  items  under  the  opinion  of  the  com- 
mission was  therefore  to  Increase  as  far  as 
possible  the  net  revenue  of  the  corporation, 
and  then  establish  rates  of  tolls  based  on  a 
net  revenue  so  estimated  to  be  obtained.  Xo 
item  of  depreciation,  as  such,  appears  In  the 
tabulation,  though  It  is  probably  intended  tu 
be  covered  under  the  so-called  ''main  depre- 
ciation reserve."  This  was  based  not  upon 
any  direct  ascertainment  of  actual  deteriora- 
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tion  In  tbe  bridge  stractore,  bat  upon  tbe 
basis  of  tbe  estimated  future  life  of  tbe 
bridge.  It  is  difficult  to  cbaracterlze  this  by 
any  other  term  than  guesswork.  Tbe  engi- 
neers gave  tbe  estimate  of  tbe  probable  du- 
ration of  sucb  a  bridge  from  the  time  of  Its 
construction.  This  was  followed  up  by  an 
estimated  duration  of  the  bridge  in  the  con- 
dition In  which  it  was  at  the  time  when  the 
ralnatlon  was  made,  and  which.  If  correct, 
would  show  a  far  longer  period  of  durability 
than  would  have  been  anticipated  at  the 
time  when  first  constructed.  This  Is  a  fac- 
tor which  under  the  circumstances  of  this 
case  is  in  the  highest  degree  speculative  and 
impossible  to  measure  In  terms  of  dollars  and 
cMits,  as  the  commission  undertook  to  do. 

[13]  Then  superadded  to  all  of  the  consi.d- 
erations  thus  far  noted  was  the  following: 

"We  have  j^ven  consideration  to  the  circum- 
stances therein  set  up,  and  have  construed 
them  as  creating  substantial  equities  in  the 
public  with  respect  to  tbe  rates  of  toll  proper 
to  be  charged  over  the  bridge  in  question." 

Just  what  these  supposed  substantial  equi- 
ties were  the  opinion  of  the  commission 
throws  no  light  upon,  but  having  them  in 
mind,  and  after  the  deductions  already  men- 
tioned, an  allowance,  and  apparently  a  sub- 
stantial allowance,  was  made  for  these  equi- 
ties, with  the  result  that  the  value  of  the 
bridge  was  decreased  $100,000,  and  its  value 
fixed  at  $250,000,  and  the  tolls  attempted  to 
be  adjusted  so  as  to  yield  to  the  stockholders 
of  tbe  bridge  company  a  proper  return  upon 
Euch  valuation. 

By  a  similar  process  of  reasoning  it  would 
have  been  entirely  possible  to  have  reached 
any  valuation  which  might  have  been  de- 
sired. This  is  not  Intended  as  In  any  way 
reflecting  upon  the  bona  fides  pf  the  Intent  of 
those  constituting  the  Public  Service  Com- 
mission, either  in  fixing  the  fair  value  of 
the  bridge,  or  the  rates  promulgated  by  tbe 
commission's  order;  but  it  is  Important  as 
showing  that  the  method  adopted  and  result 
obtained  was  unreasonable.  It  is  not  the 
function  of  this  court  either  to  fix  the  valua- 
tion of  the  property,  or  the  reasonableness 
of  the  rates.  Its  sole  power  and  duty  is  to 
examine  those  rates  In  the  light  of  the  meth- 
od by  which  they  were  obtained,  and  say 
whether  in  our  Judgment  tbe  same  were  rea- 
sonable or  unreasonaole,  and  after  careful 
consideration  we  are  bound  to  hold  the  ac- 
tion of  the  commission  unreasonable,  and  the 
decree  appealed  from  must  therefore  be  re- 
versed. 

Decree  reversed,  and  cause  remanded  to 
the  circuit  court  No.  2  of  Baltimore  City,  to 
tbe  end  that  the  order  of  said  commission 
may  be  vacated  and  set  aside,  and-  tbe  case 
remanded  to  the  Public  Service  Commission ; 
the  costs  of  this  case  to  be  equally  divided 
between  the  parties  to  this  cause. 


WATERMAN  v.  MOODY  et  al. 

(Supreme  Court  of  Vermont.     Windsor.     Feb. 
12,  191&) 

1.  EquiTT  0s>215  —  Deitcbbeb  and  Answer 
TO  Samk  Mattxb. 

Under  chancery  rules  14,  15,  and  10  (09  Atl. 
ix,  x),  where  defendants  answered  as  to  points 
of  special  demurrer,  either  by  admitting  or  de- 
nying the  allegations  of  the  bUl  or  alleging  want 
of  knowledge,  they  could  not  at  tbe  same  time 
set  out  special  matters  by  way  of  demurrer, 
craving  the  same  benefit  thereof  as  though  they 
had  formally  demurred,  as  they  could  not  at  the 
same  time  both  answer  and  demur  to  the  same 
matter. 

2.  Tenancy  in  Oomuon  ®=>14,  16  —  Advebss 
Possession— Action  between  Ootenantb— 
BiLi/— SurriciKKCT. 

In  proceedings  to  have  defendant  enjoined 
from  crossing  plaintiFa  land,  in  which  defend- 
ant set  up  claim  to  an  undivided  interest  in  the 
premises,  plaintiff's  bill,  alleging  that  defendant, 
who  claimed  to  be  an  owner  of  an  undivided 
half  interest,  had  obtained  and  placed  on  record 
a  quitclaim  deed  from  D.,  son  and  sole  heir  at 
law  of  W.,  purporting  to  convey  such  interest; 
that  she  had  no  interest  in  said  farm,  notwith- 
standing said  deed,  for  the  reason  that  said  W. 
had  no  interest  therein  at  the  time  of  the  con- 
veyance: that  said  deed  is  a  cloud  upon  plain- 
tiff's title;  that  the  title  of  record  to  an  undi- 
vided half  interest  was  at  one  time  in  C.  and  to 
the  other  half  in  W. ;  that  said  C.  subsequent- 
ly conveypd  the  whole  of  said  farm  by  warranty 
deed  to  plaintiff's  father;  that'  plaintiCT  believes 
that  said  W.  took  his  deed  of  a  half  of  said 
farm  as  agent  of  said  C.  at  his  request  and  for 
bis  benefit;  that  said  C-  conveyed  the  farm  to 
plaintiff's  father  with  full  knowledge  and  ap- 
proval of  said  W.;  that  it  was  agreed  that  said 
W.  should  execute  necessary  conveyances  to  give 
said  C.  and  his  grantee  a  perfect  title,  which 
tbe  said  W.  did  execute,  but  from  some  accident 
or  mistake  such  conveyance  was  either  not  fully 
perfected  or  was  not  duly  recorded,  etc.— showed 
the  basis  of  a  presumption  of  a  grant  as  well  as 
an  ouster  of  defendant's  grantor,  such  as  by 
lapse  of  time  would  ripen  into  possession. 

3.  Equitt  €=9205  —  Pubading  —  Depabtxtm! 
—Estoppel. 

In  a  suit  to  enjoin  defendants  from  crossing 
plaintiff's  land,  defendants  could  not  complain  Of 
a  departure  in  plaintiff's  supplemental  bill  oc- 
casioned by  their  cross-bill,  wherein  one  defend- 
ant sought  to  avail  herself  of  the  proceeding  to 
confirm  her  record  title  as  cotenant  of  plaintiflf. 

4.  Equitt  «=>295— Suppleme:ntal  PucADiNa 
— Depabtuee. 

Where  plaintiff  in  the  original  bill  alleged 
that  be  and  his  father  had  for  many  years  owned 
and  occupied  the  farm,  a  supplemental  bill,  al- 
leging with  formality  the  title  by  which  plaintiff 
owns  the  farm,  was  not  a  departure,  the  allega- 
tions in  the  supplemental  bill  being  consistent 
with  earlier  allegations  of  ownership. 

5.  Equity  «=9385— Trial— Evidencbi— Condi- 
tional Admission— Later  Proof. 

Where  a  deed  was  received  with  the  under- 
standing that  it  should  not  be  used  in  evidence 
unless  it  was  shown  that  the  grantor  had  a 
title  which  could  be  conveyed,  evidence  tending 
to  show  title  in  such  grantor  to  an  undivided 
half  by  the  record,  and  to  the  other  half  by  a 
lost  grant,  was  sufficient  to  make  good  the  un- 
derstanding. 

6.  Appeal  and  Error  ^=^232(2)  —  Review  — 
Objection  Not  UaoEo  Below. 

A  ground  of  objection  to  testimony  not  rais- 
ed at  the  trial  cannot  be  considered  on  appeal. 


4:9For  other  cue*  see  sama  topic  and  KET-MUUBER  in  all  Key-Number«d  DlgesU  aid  Indexes 
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7.  Appeai.  and  Bbbob  «=5>1051(1)— Incomm- 

TENT     TXSTIMONT— HaBMLESS     EBBOB. 

In  a  suit  to  enjoin  defendants  from  cross- 
ing plaintiff's  farm,  permitting  plaintiff  to  testi- 
fy that  neither  be  nor  bis  father  and  brothers 
recognized  any  right  of  defendants'  predecessor 
to  use  the  roadway,  was  without  prejudice, 
where  the  evidence  fully  disclosed  all  that  was 
said  and  done  by  the  parties  affecting  a  right  of 
way  by  prescription. 

8.  Easements  *=»7(e)— Right  of  Wat— Suit 
TO  Enjoin. 

In  suit  to  enjoin  defendants  from  crossing 
plaintiff's  farm,  plaintiff  was  properly  permitted 
to  show  that  one  who  lived  on  the  farm  culti- 
vated the  claimed  right  of  way,  defendants  hav- 
ing the  harden  of  establishing  the  way  by  pre- 
scription, and  possession  under  the  owner  hav- 
ing the  same  effect  as  an  interruption  of  adverse 
possession. 

9.  Easements  ®=»36(1)  —  Right  of  Wat  — 

CtTLTIVATION— PBESDMPTION. 

In  a  suit  to  enjoin  defendants  from  cross- 
ing plaintiff's  farm,  it  will  be  presumed  that  pos- 
session of  one  who  cultivated  the  claimed  right 
of  way  was  lawful,  nothing  to  the  contrary  ap- 
pearing. 

10.  Evidence  «=!>207(1)  —  Declabation 
Against  Interest. 

In  a  suit  to  enjoin  defendant  from  crossing 
plaintiff's  land,  defendant  setting  up  rights  as  a 
cotenant  by  reason  of  a  deed  from  W.,  an  inven- 
tory filed  in  the  estate  of  W.'s  father,  by  admin- 
istrators, of  whom  W.  was  one,  not  mentioning 
plaintiff's  farm,  was  admissible  as  a  declaration 
against  interest,  W.  being  sole  heir,  entitled  to 
all  real  estate  of  the  father. 

11.  Evidence  «39236(3)— Declabations  ab  to 
Title — Decedents. 

In  said  suit,  declarfttions  of  deceased  father 
made  while  the  record  title  was  in  him,  that  a 
certain  building  lot  waa  all  the  real  estate  be 
owned,  was  admissible. 

12.  Evidence  ®=»230(2)  —  Declabations  of 
Former  Owner. 

Where  the  admissions  of  one  having  or 
claiming  title  would  be  admissible  against  him, 
they  are  competent  against  persons  subsequently 
deriving  title  through  or  from  him. 

13.  Evidence  <g=230(2)  —  Declabations  of 
Former  Owner. 

Declarations  of  a  former  owner,  made  before 
he  parted  with  the  title,  are  admissible  against 
those  claiming  under  him  on  any  issue  relating 
to  title,  ownership,  or  possession  which  may  be 
proved  by  parol  evidence. 

14.  Appbai,  and  Error  ^=3265(1)  —  Excep- 
tions to  Finding— Failure  to  Except  to 
Evidence. 

An  exception  to  findings  because  of  admis- 
sion of  evidence  not  received  under  exception  is 
without  merit. 

15.  Tenanot  in  Common  «=»15(10)— Adverse 
Possession- Tax  List— Admissibilitt. 

In  suit  to  enjoin  defendants  from  crossing 
plaintiff's  land,  where  one  defendant  claimed  an 
undivided  interest  in  the  premises  by  virtue  of 
a  deed  from  one  who,  before  the  land  was  con- 
veyed to  plaintiff's  father,  was  a  co-owner,  the 
grand  list  books  showing  to  whom  the  premises 
were  listed  for  tax  for  the  period  during  which 
plaintiff  and  his  father  were  in  possession,  were 
admissible  on  issues  of  adverse  possession  and 
presumptive  grant 

16.  Tenancy  in  Common  ®=»15(10)— Adverse 
Possession  —  Taking  Immediate  Posses- 
sion—Presumption . 

Where  a  co-owner  conveyed  the  whole  farm 
to  plaintiff's  father  by  deed  recorded  the  same 
day,  and  the  father  immediately  went  into  pos- 
vession,  it  will  be  presumed  that  entry  was  un- 


der such  deed,  nothing  appearing  to  the  con- 
trary. 

17.  Tenancy  in  Common  «=3l5(10)— Advebk 

PoS8E8SION-;-OU8TEB — DETERMINATION. 

In  determining  whether  certain  acts  of  one 
co-owner  are  evidence  of  an  ouster  and  posses- 
sion adverse  to  another  co-owner,  much  depends 
upon  the  circumstances  of  the  entry. 

18.  Tenancy  in  Common  $=»15(10)— Adverse 
I     Possession— Presumption. 

I        Where  an  ouster  is  asserted  by  one  who  has 

I  held  possession  for   or  with  hia  cotenant,   the 

;  presumptions  are  against  him,  and  can  only  be 

overcome  by   some  overt  and   notorious   act  or 

;  acts  of  an  unequivocal  character  indicating  an 

assertion  of  ownership  of  the  entire   premises 

to  the  exclusion  of  the  right  of  the  cotenant. 

19.  Tenancy  in  Common  «=s)15(e)— Adverse 
Possession— Entry. 

When  the  entry  is  not  in  subordination  of 
the  common  title,  the  co-owner  does  not  enter  as 
a. tenant  in  common. 

20.  Tenancy  in  Common  9=b15(10)— Adtebse 
Possession  —  Entbt  under  Deed  Convey- 
ing Whole  Premises. 

If  a  grantee  of  one  who  was  in  fact  a  ten- 
ant in  common  enters  under  a  deed  purporting 
to  convey  the  whole  premises,  he  is  presumed  to 
have  entered  under  a  claim  of  right  to  the 
whole. 

21.  Tenancy  in  Common  ®=3l4  —  Ouster  — 
Grantee  of  Cotenant. 

Where  one  cotenant  conveyed  the  whole 
farm  by  warranty  deed,  the  grantee's  entry 
thereunder  with  claim  of  title  to  the  whole,  and 
with  notice  to  the  other  owner,  would  work  an 
ouster,  and  lay  the  foundation  for  acquiring  title 
to  the  whole  by  adverse  possession. 

22.  Tenancy  in  Common  ®=»15(9)— Adverse 
Possession— Ouster— Payment  of  Taxes. 

Where  one  co-owner  conveyed  the  whole 
farm  by  warranty  deed,  pa.vment  of  taxes  by  the 
grantee,  who  entered  into  immediate  possession, 
and  by  plaintiff,  his  successor,  the  other  co- 
owner  having  failed  to  pay  taxes,  would  Im> 
circumstances  tending  to  support  plaintiff's 
claim  of  ouster. 

23.  Tenancy  in  Common  ^=»15(9)— Adverse 
Possession- Payment  of  Taxes— Presump- 
tion. 

Payment  of  taxes  by  the  actual  occupant  is 

'  some  evidence  of  the  adverse  character  of  the 

occupancy,  and,  if  continued  unexplained  over  a 

long   period,   affords  strong  evidence   that   the 

;  possession  was  under  a  claim  of  right  and  ad- 

I  verse. ' 

,  24.  Tenancy  in  Common  ig=15(10)— Adverse 
Possession- Payment  of  Taxes. 
In  a  suit  to  enjoin  defendants  from  crossinir 
plaintiff's  land,  one  defendant  claiming  an  undi- 
vided interest  in  the  premises  by  virtue  of  a 
deed  from  one  who  before  the  land  was  conve.ved 
to  plaintiff's  father  was  a  co-owner,  where 
the  plaintitt  established  an  ouster,  evidence  of 
payment  of  taxes  by  plaintiff  and  his  father 
would  be  admissible  to  characterize  the  subso- 
quent  possession. 

25.  Tenancy  in  Common  «=>15(10)— Adverse 
Possession  — Conveyance  by  Co-owner  — 
Evidence. 
Where  W.  secured  a  quitclaim  deed   to  a 
half  interest  in  the  premises,  and  D.,  against 
whom   had   passed   a   decree   of  foreclosure,    ac- 
quired title  to  the  other  portion,  and  conveyed 
the  whole  farm  to  plaintiff's  father,  evidence  of 
,  the  friendly  relation  between  W.  and  D.  at  such 
I  time  was  admissible  as  tending  to  make   more 
'  probable  plaintiff's  claim  that  when  W.  took  his 
'  deed  he  was  acting  in  D.'s  interest,  such  evi- 
dence, together  with  the  circumstances,  tending 
,  to  support  presumption  of  grant  as  a^inst  de- 
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fendant,  who  had  procured  a  Quitclaim  de«d 
from  W. 

26.  EVIOERGS      ®s»145— REUOTBNKSS— DiSOBB- 
TION. 

Evidence  not  being  too  remote  to  be  admis- 
sible as  a  matter  of  law,  its  admifsion,  against 
objection  of  remoteness,  would  be  within  discre- 
tion of  trier. 

27.  Easements  €=>36(1) — Right  or  Wat— Ad- 

VES8E   TJSE — BUBDEN   OF  PBOOF. 

In  suit  to  enjoin  defendants,  claiming  a  way 
by  prescription,  from  crossing  plaintiff's  land, 
the  burden  was  on  defendants  to  show  that  the 
nse  of  the  way  was  adverse. 

28.  Tbial  95>305(5)— Request  fob  Fxhdino. 
In  loit  to  enjoin  defendants  from  using  a 

way  over  plaintiff's  land,  held  it  was  not  revers- 
ible error  for  chancellor  to  refuse  to  find  and 
report,  in  accordance  with  defendants'  request, 
that  in  event  of  a  finding  that  any  owner  or  oc- 
cupant of  the  adjoining  premises  obtained  per- 
mission to  nse  the  way  over  plaintiff's  land,  the 
evidence  or  other  basis  of  the  finding  should  be 
reported. 

29.  Tbiai.     «=s>395(5)— FinDiNos— Repobtinoi 
Facts— DiscBETioN. 

W^en  the  chancellor  gits  as  trier  of  the 
facts,  it  is  for  him  to  say  when  and  how  far  the 
subordinate  facts  on  which  he  rests  his  ultimate 
findings  shall  be  reported,  as  the  right  of  a  party 
aggrieved  can  be  protected  by  proper  exceptions, 
in  view  of  P.  S.  1265,  requiring  chancellor,  when 
requested,  to  send  up  portions  of  evidence  where 
exceptions  necessitate  consideration  thereof. 

30.  Tenancy  in  Coiocon  «=s15(10)  —  Taxa- 
tion— Payment  of  Tax— Pbbstjmption. 

From  the  grand  list  books  in  evidence  show- 
ing that  land  was  listed  for  taxation  to  one 
named,  the  natural  inference  would  be  that  such 
person  paid  the  taxes,  nothing  further  appear- 
hig. 

31.  Tenancy  in  Common  «=>15(10)— TbiaI/— 
Findings— Evidence  to  Suppobt. 

Records  of  the  probate  court  in  evidence, 
showing  the  settlement  of  an  estate  and  that  W. 
presented  no  claim,  warrants  a  finding  that  W. 
has  no  claim  against  the  estate. 

32.  Appeal  and  Ebbob  <S=>1071(6)  —  Immate- 
BiAL  Finding — Pbejtjdice. 

If  a  finding  of  the  chancellor  was  immate- 
rial, defendants  would  not  be  prejudiced,  as  the 
finding  could  be  rejected  without  destroying  the 
decree. 

33.  Appeal  and  Ebbob  ®s>931(1)— Findings 
— Pbebomption. 

It  cannot  be  presumed  on  appeal  that  the 
chancellor  made  improper  nse  of  a  finding  in  de- 
termining the  ultimate  question  for  decision. 

34.  Advebse  Possession  «=>104  —  Pbesump- 
TioN  OF  Grant. 

It  is  not  necessary  to  support  the  presump- 
tion of  a  grant  that  the  trier  should  believe  and 
find  that  a  conveyance  was  in  fact  executed,  it 
being  sufficient  if  the  evidence  leads  to  the  con- 
dnsion  that  the  conveyance  might  have  been 
executed,  and  that  its  existence  would  be  a  solu- 
tion of  the  difficulties  arising  from  its  nonexe- 
cution. 

35.  Advebse  Possession  «=>104  —  Contit- 

ASCE— PbESDMPTION. 

Though  a  presumption  of  a  deed  is  one  that 
may  be  rebutted  by  proof  of  facts  inconsistent 
with  its  supposed  existence,  when  no  such  facts 
are  shown,  and  the  things  done  and  the  things 
omitted  with  regard  to  the  property  in  contro- 
Tersy  by  the  respective  parties  for  long  periods 
of  time  after  the  supposed  execution  of  the  con- 
veyance can  be  satisfactorily  explained  only  up- 
on the  hypothesis  of  its  existence,  the  trier 
would  be  at  liberty  to  presume  a  conveyance, 
and  thus  quiet  the  possession. 


36.  Tenancy  in  Common  4=9l4  —  Adtsbsb 
Possession— OusTEB—EViDEHOK. 

Where  one  co-owner  deeded  the  whole  prem- 
ises to  one  who  went  into  possession  thereunder, 
claiming  titie  to  the  whole,  with  notice  to  the 
other  owner,  a  finding  of  ouster  was  warranted. 
87.  Tbial  «=»308— Inconsistent  Findino& 

A  finding  in  the  alternative  that  there  was 
an  ouster  of  W.  would  not  be  inconsistent  with 
a  finding  that  there  was  some  sort  of  an  ar- 
rangement between  W.  and  the  other  co-owner, 
who  conveyed  the  whole  premises,  whereby  the 
latter  became  owner  as  ouster  alone  would  sup- 
port plaintiff's  claim  of  adverse  possession. 

38.  Advebse  Possession  «=»31  —  What  Con- 

BTITCTES. 

It  is  sufficient  that  the  acts  of  adverse  pos- 
session are  such  in  their  character  and  attending 
circumstances  that  a  man  reasonably  attentive 
to  his  own  interests  would  know  that  an  ad- 
verse right  was  being  asserted. 

On  Motion  for  Reargumoit 

39.  Tenancy  in  Common  ^=>ie— Easements 
—Right  of  Way— Evidence. 

In  suit  to  enjoin  defendants  from  crossing 
plaintiff's  land,  in  which  suit  one  defendant 
claimed  an  undivided  interest  in  the  premises  by 
virtue  of  a  deed  from  a  prior  co-owner, 
whether  such  prior  co-owner  was  a  careful  busi- 
ness man  would  be  a  circumstance  to  be  con- 
sidered on  issue  of  presumptive  grant. 

40.  Appeal  and  Ebbob  <e=5>832(e)  —  Opening 
Case  fob  Reaboument. 

Argument  will  not  be  reopened  merely  to 
give  counsel  opportunity  to  debate  a  matter 
which  the  court,  on  deliberation,  has  found  de- 
cisive of  the  question,  no  error  being  pointed 
out. 

Appeal  In  Chancery,  Windsor  County ; 
Frank  L.  Fish,  Chancellor. 

Suit  by  John  B.  Waterman  against  Abble 
B.  Moody  and  others.  From  decree  rendered, 
defendants  appeal.  Affirmed  and  cause  re- 
manded. 

Argued  before  WATSON,  C.  J.,  and 
HASELTON,  POWERS,  TAYLOR,  and 
MILES,  JJ. 

Charles  Batcbelder,  of  Bethel,  for  appel- 
lants.   March  M.  Wilson,  of  Randolph,  for 

appellee. 

TAYLOR,  J.  The  plaintiff  and  the  defend- 
ant Abbie  E.  Moody  occupy  adjoining  farms 
In  Royalton.  The  defendant  Henry  H.  Rog- 
ers resides  with  and  assists  the  said  Abbie  E. 
In  managing  her  farm.  The  plaintiff's  farm 
Is  sometimes  referred  to  as  the  Lyman  farm, 
and  defendant's  as  the  Fay  farm.  A  wood 
lot  connected  with  defendant's  farm  is  so 
situated  that  it  can  be  reached  most  con- 
veniently by  crossing  plaintiff's  meadow  land. 

In  bis  original  bill  the  plaintiff  seeks  to 
have  the  defendants  enjoined  from  crossing 
his  land  In  going  to  and  from  said  wood  lot. 
By  a  Joint  and  several  answer  and  cross-bill 
the  defendants  set  up  a  prescriptive  right  of 
way  across  plalntUTs  land,  and  ask  that  he 
be  enjoined  from  Interfering  therewith.  Is- 
sue was  joined  on  the  bill,  answer,  and  cross- 
bill, and  the  case  came  on  for  hearing  before 
the  chancellor.    At  the  opening  of  the  hear- 
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Ing  the  defendant  Abble  B.  bad  leave  to  file 
an  amendment  to  tbe  answer  and  oross-biU, 
in  whlcb  she  averred  tbat  since  tbe  filing  of 
tbe  original  answer  and  cross-bill  she  bad  ac- 
quired, by  purchase  and  conveyance  from  one 
Denison  B.  Woodard,  an  undivided  interest 
in  tbe  premises  occupied  by  the  plaintlfF, 
which  entitled  her  to  tbe  enjoyment  of  said 
premises  in  common  with  tbe  other  joint  own- 
ers, and  she  asked  that  her  title  thereto  be 
confirmed.  The  chancellor  proceeded  to  hear 
the  evidence  relating  to  tbe  right  of  way,  re- 
serving to  the  plaintiff  the  right  to  answer 
the  amended  pleadings.  Later  tbe  plaintiff 
filed  papers  entitled  "Answer  to  amendment 
to  Cross-BIU  and  Supplemental  Bill."  In  tbe 
former  he  reaffirmed  bis  statement  as  to  the 
title  and  ownership  of  the  farm,  and  denied 
tbe  allegations  of  the  amended  cross-bill,  ex- 
cept that  he  acknowledged  information  and 
belief  tbat  Abbie  E.  bad  obtained  and  placed 
on  record  a  quitclaim  deed  from  said 
Woodard  purporting  to  convey  some  interest 
In  the  premises.  In  the  supplemental  bill  be 
alleged  that  tbe  defendant  Abbie  E.  now 
claims  to  be  tbe  owner  in  fee  of  an  undivided 
half  interest  In  tbe  Lyman  farm;  tbat  she 
tiad  obtained  and  placed  on  record  a  quitclaim 
deed  from  one  Denison  B.  Woodard,  son  and 
sole  heir  at  law  of  Charles  H.  Woodard,  pur- 
porting to  convey  such  Interest;  that  she 
has  no  interest  in  said  farm,  notwithstanding 
said  deed,  for  the  reason  that  the  said  Wood- 
ard had  no  interest  therein  at  the  time  of 
the  conveyance;  and  that  said  deed  is  a 
cloud  upon  his  title.  The  bill  sets  out  in  de- 
tail the  record  title  of  the  farm,  which  shows 
that  tbe  title  of  record  to  an  undivided  half 
interest  was  at  one  time  in  Dudley  C.  Deni- 
son, and  to  tbe  other  half  in  his  son-in-law 
Charles  H.  Woodard.  It  is  further  alleged 
that  said  Denison  subsequently  conveyed  the 
whole  of  said  farm  by  warranty  deed  to  the 
plalntltTs  father,  Robert  Waterman;  that 
plaintiff  believes  that  said  Charles  H.  Wood- 
ard took  his  deed  of  a  half  of  said  farm  in 
behaU  and  as  agent  of  said  Denison,  at  his 
request  and  for  his  benefit;  that  said  Deni- 
son conveyed  the  farm  to  plaintiff's  father 
with  the  full  knowledge  and  approval  of  said 
Woodard ;  that  it  was  agreed  that  said 
Woodard  should  execute  necessary  convey- 
ances to  give  said  Denison  and  his  grantee 
full  and  perfect  title,  which  the  said  Wood- 
ard did  execute,  but  through  some  accident  or 
mistake  such  conveyance  was  either  not  fully 
I)erfected  or  was  not  duly  recorded.  Further 
circumstances  are  alleged  tending  to  support 
a  presumptive  grant  from  Woodard  to  Den- 
ison. The  prayer  of  the  bill  is  that  the  de- 
fendant Abbie  E.  be  enjoined  from  asserting 
any  right,  title,  or  interest  in  and  to  said 
farm;  tbat  the  deed  from  the  said  Denison 
B.  Woodard  to  the  defendant  be  decreed  of 
no  effect ;  and  tbat  the  plaintiff's  title  be  con- 
firmed and  validated  against  tbe  defendant 
Abbie  E.  and  all  persons  claiming  under  her. 


Tbe  defendants  filed  an  answer  to  tbe  "sup- 
plemental bill,"  craving  the  benefit  of  a  de- 
murrer to  CMtaln  allegations  thereo',  and  on 
certain  grounds  to  tbe  whole  bill.  Tbe  cau.se 
coming  on  for  further  bearing,  tbe  chancellor 
overruled  the  demurrer,  reserving  the  benefit 
thereof  to  tbe  defendants  at  tbe  final  hearing. 
Tbe  defendants  excepted  to  certain  rulings  of 
the  chancellor  during  the  trial,  to  certain 
findings  of  the  chancellor  as  not  being  sup- 
ported by  the  evidence,  and  to  the  refusal  of 
the  chancellor  to  find  in  accordance  with 
certain  requests.  On  the  facts  found  tbe 
chancellor  decreed  that  the  defendant  Abble 
E.  has  no  right  of  way  across  plaintiff's  land, 
and  perpetually  enjoined  the  defendants,  their 
servants  and  agents,  from  crossing  the  same; 
that  tbe  deed  from  Denison  B.  Woodard  to 
the  defendant  Abbie  E.  is  of  no  effect,  and 
shall  be  held  for  nothing;  and  that  as  against 
the  said  Abbie  E.  and  those  claiming  under 
her  the  plaintiffs  title  to  said  farm  be  estab- 
lished and  confirmed ;  and  that  the  defend- 
ants pay  tbe  plaintiff  $15  damages  for  the 
wrongful  use  of  his  land  under  tbe  claimed 
right  of  way.  The  case  Is  here  on  defendants' 
appeaL 

[1]  The  points  of  defendants'  demurrer 
have  been  argued  in  detail  and  at  consider- 
able length,  but  it  will  not  be  necessary  to 
treat  the  questions  seriatim.    As  to  12  of  the 

13  points  of  special  demurrer  the  defendants 
answered  either  by  admitting  or  denying  the 
allegations  of  tbe  bill,  or  alleging  want  of 
knowledge  and  putting  plaintiff  to  his  proof, 
and  at  the  same  time  set  out  special  matters 
by  way  of  demurrer,  craving  tbe  same  benefit 
thereof  as  though  ttaey  had  formally  demur- 
red. If  we  treat  such  daim  of  special  mat- 
ter as  a  demurrer,  it  does  not  avail  tbe  de- 
fendants. They  could  not  at  the  same  time 
both  answer  and  demur  to  the  same  matter. 
The  regular  modes  of  defense  to  a  bill  are 
disclaimer,  demurrer,  plea,  or  answer.  It  Is 
not  essential  that  the  entire  bill  be  met  by  tbe 
same  mode  of  defense.  Thus,  a  defendant 
may  demur  to  part,  plead  to  part,  disclaim  as 
to  part,  and  answer  tbe  residue.    Chan.  Rule 

14  199  Atl.  ix];  2  Dan.  Ch.  Pr.  349;  1  Wbit. 
E]q.  Pr.  §  213.  Where  such  course  is  adopted 
it  is  essential  that  the  pleading  designate 
with  precision  the  portion  of  tbe  bill  to  which 
it  is  intended  to  apply,  and  care  should  be 
taken  not  to  cover  any  portion  by  two  modes 
of  defense,  the  general  rule  being  that  one 
may  not  at  the  same  time  demur  and  plead  to, 
or  demur  and  answer,  tbe  same  matter.  See 
16  Cyc.  259,  where  the  cases  are  collected. 
With  us  tbe  general  rule  has  certain  modifi- 
cations. No  demurrer  is  to  be  held  bad  be- 
cause tbe  answer  extends  to  some  part  of  the 
matter  tbat  is  covered  by  the  demurrer. 
Chan.  Rule  19  (99  AtL  x).  A  defendant  may  in- 
sist in  his  answer  on  any  special  matter  that 
goes  to  the  merits  of  the  bill  with  the  same 
benefit  as  if  he  bad  formally  demurred  to 
tbe  bill  (Chan.  Rule  15  [99  AtL  ix]),  in  which 
case  tbe  demurrer  is  for  consideration  as  if 
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It  stood  alone  (Holt  ▼.  Daniels,  61  Vt.  89, 
17  Atl.  786),  and  must  be  brooj^t  forward 
for  hearing  before  the  case  Is  heard  on  Its 
merits,  otherwise  it  is  waived  (State  y.  Mas- 
sey,  72  Vt  210,  214,  47  AU.  834).  But  tbls 
rule  does  not  contemplate  the  Joining  of  in- 
consistent pleadings  except  such  as  go  to  the 
merits  of  the  whole  bill.  With  this  iexceptlon 
there  must  he  no  overlai^lng  of  defenses, 
and.  If  a  defendant  answers  a  part  of  the  bill 
and  then  demurs  to  th6  same  matter,  his  an- 
swer will  overrule  his  demurrer.  Holt  t. 
Daniels,  61  Vt  89,  93,  17  Atl.  786;  Wade  v. 
Pnlslfer,  54  Vt  46,  71;  16  Cyc  280. 

[2]  The  remaining  instance  of  special  de- 
murrer challenges  allegations  that  the  plain- 
tiff and  bis  immediate  predecessor  in  title 
made  extensive  improvements  and  additions 
to  the  premises,  cut  wood  and  lumber,  and 
paid  all  the  taxes  assessed  thereon,  on  the 
ground  that  by  so  doing  the  plaintiff  has  ac- 
qnlred  no  right  to  deny  the  title  of  the  de- 
fendant Abbie  E.  to  an  undivided  half  of  said 
farm.  It  is  argued  that  the  facts  here  alleg- 
ed are  not  inconsistent  with  occupation  in  the 
right  of  his  cotenant,  and  do  not  entitle  him 
on  that  account  to  lay  claim  to  an  ouster. 
But  the  supplemental  Mil  is  not  based  npon 
the  theory  of  an  ouster  alone,  but  as  well 
npon  that  of  a  presumptive  grant,  vesting  the 
whole  title  in  plaintiff's  grantor;  and  the 
questioned  allegations  are  but  part  ot  many 
circumstances  alleged  as  the  basis  of  an  infer- 
ence that  Denison,  prior  to  his  deed  to  plain- 
tiff's father,  became  the  sole  owner  of  the 
premises.  All  the  circumstances  alleged, 
taken  together,  are  sufficient  to  afford  the 
basis  of  a  presumption  of  a  grant  ftnd  as 
well  to  show  an  ouster  of  defendant  Abbie  E.'b 
grantor,  such  as  In  the  lapse  of  time  would 
ripen  into  title  by  adverse  possession.  See 
Townsend  v.  Downer's  Est,  32  Vt  183,  211. 

[3, 4]  The  defendants  conclude  their  an- 
swer with  the  claim  that  the  major  portion 
of  the  supplemental  bUI  consists  of  statements 
tending  to  establish  that  plaintiff  is  the 
owner  of  an  undivided  half  of  the  premises 
by  deed  and  of  the  other  half  by  prescription, 
which,  considered  in  connection  with  the  al- 
legations In  his  original  bill,  shows  an  at- 
tempt to  make  a  new  bill,  based  on  different 
grounds  as  to  title;  and,  further,  that 
though  all  the  plaintiff  therein  alleges  be 
true,  be  has  an  adequate  remedy  at  law; 
and  they  crave  the  same  benefit  tbereof  as 
tboDgh  tbey  bad  formally  demurred.  Treat- 
log  this,  as  counsel  have  done,  as  a  demurrer  to 
the  supplemental  bill.  It  raises  the  question 
of  want  of  equity  and  whether  there  is  a 
departure  from  the  case  made  in  the  origi- 
nal bill.  But  neither  claim  is  tenable.  If 
there  was  snch  a  departure,  it  was  occasioned 
by  the  defendants'  amended  cross-bill,  where- 
in Abbie  E.  seeks  to  avail  herself  of  this 
proceeding  to  confirm  her  record  title  as 
cotenant  with  the  plaintiff.  Having  Invoked 
the  aid  of  equity,  defendants  cannot  be  heard 
to  complain  that  the  plaintiff  is  permitted, 


by  a  supplemental  bill  in  the  nature  of  a 
cross-bill,  to  seek  affirmative  relief  appro- 
priate to  the  case  made  by  them,  in  their 
amended  cross-bill.  Besides,  there  la  no  de- 
parture In  the  allegations  as  to  title.  In  the 
original  bill  It  is  alleged  that  plaintiff  and 
his  father  before  blm  had  for  many  years 
"owned"  and  occupied  the  Lyman  farm,  but 
by  what  title  was  not  alleged.  In  the  sup- 
plemental bill  the  title  by  which  plaintiff 
owns  the  premises  is  alleged  with  particular- 
ity and  is  consistent  with  the  earlier  allega- 
tion of  ownership.  It  is  not  necessary  to  con- 
sider whether  the  plaintiff  would  be  confined 
to  allegations  of  title  in  the  original  bill, 
If  such  there  were,  where  the  departure  was 
to  meet  new  matter  introduced  by  the  cross- 
bill, for  such  is  not  this  case.  Wb  hold  that 
the  demurrer  was  properly  ov^ruled. 

[t1  The  defendants  argue  an  exception  to 
the  chancellor's  findings  because  he  received 
in  evidence  the  deed  from  Denison  to  plain- 
tiff's father  and  the  deed  from  the  latter  to 
the  plaintiff,  <m  the  ground  that  the  deeds 
were  not  admissible  under  the  pleadings. 
The  deeds  were  offered  to  show  plaintiff's 
title,  and  were  warranty  deeds  purporting  to 
convey  the  whole  of  the  Lymaji  farm.  When 
offered  defendants'  counsel  objected,  unless 
received  with  the  understanding  that  a  title 
be  shown  which  could  be  conveyed  by  Deni- 
son, saying  that  they  had  no  objection  if  re- 
ceived with  that  understanding,  to  be  used 
as  evidence  only  if  the  connection  was  made. 
The  deeds  were  received  in  accordance  with 
this  suggestion  and  there  was  no  exception. 
It  Is  now  said  that  the  deeds  were  received 
under  a  promise  to  connect  them  with  the 
record  title;  but  not  so.  The  condition  of  the 
record  title  was  disclosed  to  the  chancellor  In 
that  connection,  and  the  "understanding"  un- 
der which  the  deeds  were  admitted  must 
have  related  to  plaintiff's  proposal  to  show 
title  in  Denison  other  than  by  the  record. 
Waiving  the  objection  that  there  was  no  ex- 
ception to  be  saved  by  the  exception  to  tue 
findings,  defendants'  claim  is  without  merit 
If  for  no  other  reason,  plaintiff's  evidence 
tended  to  show  title  in  Denison  to  an  un- 
divided half  by  the  record,  and  to  the  other 
half  by  a  lost  grant  so  the  "understanding" 
was  made  good. 

[6]  Defendants  rely  upon  an  exception  to 
certain  testimony  given  by  plaintiff's  father, 
Robert  Waterman,  concerning  a  talk  with  a 
Mrs.  Fay,  wife  of  a  former  owner  of  the 
Fay  farm.  The  ground  of  objection  argued, 
which  is  that  the  witness  was  blind  and  did 
not  know  Mrs.  Fay,  was  not  raised  at  the 
trial,  and  so  cannot  be  considered  here. 

[7]  Plaintiff  was  permitted  to  testify,  un- 
der exception,  that  during  the  period  they  had 
occupied  the  Lyman  farm  neither  he  nor  his 
father  and  brothers  recognized  any  right 
on  the  part  of  the  owner  of  the  Fay  farm  to 
use  the  roadway.  The  objection  was  general. 
It  is  now  argued  that  if  the  plaintiff  had  a 
right  to  state  whether  or  not  he  "recognized" 


Digitized  by 


GoogI( 


330 


103  ATLANTIC  fiXVOBTSB 


(Vt. 


any  such  right.  It  was  error  to  permit  him, 
to  state  what  the  others  "recognized";  that, 
at  most,  being  a  state  of  mind.  If  the  point 
was  saved  by  a  general  objection,  which  we 
do  not  decide,  it  Is  not  profitable  to  pursue 
the  Inquiry,  for  the  evidence  fully  disclosed 
all  that  was  said  and  done  by  the  parties  af- 
fecting a  right  of  way  by  prescription,  and 
plaintiff's  testimony  could  not  possibly  have 
prejudiced  the  defendants. 

[t,  9]  Plaintiff  was  permitted  to  show  by 
one  Spaulding  that  a  man  by  the  name  of 
Wilder  lived  on  the  Lyman  farm  for  a  time, 
and  had  pieces  of  corn  and  potatoes  where 
the  claimed  right  of  way  crossed  the  farms, 
against  the  objection  that  any  control  of  the 
premises  was  immaterial  unless  it  was  the 
act  of  the  owner  of  the  fee.  It  appeared  that 
Wilder  was  at  the  time  in  possession  of  the 
Lyman  farm,  and  it  will  be  presumed  that  his 
possession  was  lawful,  nothing  to  the  con- 
trary appearing.  The  objection  cannot  be 
sustained.  Interference  with  the  defendant's 
enjoyment  of  the  right  of  way  by  one  in  pos- 
session under  the  owner  would  have  the  same 
effect,  as  an  Interruption  of  adverse  posses- 
sion, as  would  the  same  act  by  the  owner 
himself.  Besides,  the  evidence  was  not  imma- 
terial, because  it  bore  on  the  question  of  the 
continuous  use  of  the  way  by  the  defendants, 
who  assumed  the  burden  of  establishing  the 
way  by  prescription. 

[10,11]  Plaintiff's  Exhibit  6  was  an  in- 
ventory of  the  estate  of  Charles  H.  Woodard 
filed  in  the  probate  court  by  the  administra- 
tors, one  of  whom  was  Denison  B.  Woodard, 
son  of  the  Intestate,  from  which  It  appears 
that  the  Lyman  farm  was  not  included  in  the 
inventory  of  the  intestate's  real  estate.  It 
was  received  against  the  objection  that  it 
had  no  tendency  to  show  title  in  the  plain- 
tiff nor  an  ouster,  and  the  defendants  saved 
on  exception.  The  question  is  argued  as 
though  the  inventory  were  made  by  strang:ers 
to  the  title,  while  It  derives  its  evidentiary 
force,  if  any,  from  the  fact  that  Denlson  B. 
Woodard  was  intestate's  sole  heir  at  law  and 
succeeded  at  his  death  to  all  his  real  estate. 
So  the  Inventory  stands  as  a  declaration 
against  an  existing  Interest  made  by  defend- 
ant Abbie  R's  predecessor  in  title  before  at- 
tempting to  convey  the  premises.  The  same 
question  is  raised  by  exception  to  the  evidence 
of  certain  witness  who  testified  to  declara- 
tions made  by  Charles  H.  Wpodard,  while  the 
record  title  was  in  him,  that  a  certain  build- 
ing lot  was  all  the  real  estate  be  owned. 

The  defendants  Insist  that  the  declarations 
of  a  former  owner  of  real  estate  are  not  ad- 
missible against  his  successor  in  title  for  the 
purpose  of  impeaching  a  deed  or  defeating  a 
record  title.  Carpenter  v.  HoUister,  13  Vt. 
562,  37  Am.  Dec.  012,  Is  relied  upon  In  sup- 
port of  this  claim.  That  was  an  action  of 
ejectment.  The  plaintiff  was  an  administra- 
tor, and  the  defendants  based  their  claim  of 
title  on  a  deed  from  plalntlfTs  Intestate  to 
one  Mackress,  their  immediate  predecessor 


in  title.  The  issue  was  whether  Intestate  was 
Insane  at  the  time  he  executed  the  deed  to 
Mackress  and  so  Incapable  of  making  a  valid 
deed.  Evidence  was  received  of  admissions 
made  by  Mackress  while  in  possession  of  the 
premises  under  his  deed  to  prove  intestate's 
insanity.  This  was  held  to  be  error,  on  the 
ground  that  under  oar  registry  system  title 
to  land  appears  of  record,  and  that  to  admit 
concessions  Impeaching  the  deed  would  per- 
mit the  record  to  be  contradicted  or  qualified 
by  parol.  Phillips  v.  Laughlln,  99  Me.  26, 
58  Atl.  64, 105  Am.  St  Rep.  253,  2  Ann.  Cas.  1. 
cited  to  the  same  point,  is  much  to  the  same 
effect  There  the  plaintiffs  claimed  tiUe  to 
the  premises  In  question  as  heirs  of  John 
Phillips,  and  the  defendant  under  foreclosure 
of  a  mortgage  executed  by  Catherine  Phillips, 
supported  by  a  deed  from  John  Phillips  to 
Catherine.  The  issue  was  whether  the  latter 
deed  was  a  forgery.  It  was  held  that  the  dec- 
larations of  Catherine  Phillips,  made  while 
the  record  title  was  In  her,  as  to  the  valid- 
ity of  her  deed  from  John,  were  not  admissi- 
ble against  the  defendant  In  the  latter  case 
the  court  regarded  the  evidence  as  within  the 
hearsay  rule  and  not  admissible  under  any 
of  Us  exceptions.  Mr.  Wigmore  points  out 
that  much  of  the  confusion  in  the  decided 
cases  dealing  with  declarations  or  admissions 
relating  to  title  to  land  results  from  failure 
to  discriminate  between  cases  where  the  hear- 
say rule  does  and  those  where  it  does  not  ap- 
ply. He  makes  It  clear  that  the  admissions  of 
a  predecessor  in  title,  made  while  the  title 
was  by  hypothesis  still  In  him,  are  not  gov- 
erned by  the  hearsay  rule  and  its  exceptions. 
2  Wig.  on  Ev.  M  1082,  1459.  They  are  to  be 
treated  as  primary  evidence,  and,  on  the 
ground  of  privity,  stand  as  though  made  by 
the  party  opponent.  Hayward  Rubber  Co.  v. 
Duncklee,  30  Vt  29;  Miller  t.  Bingham,  29 
Vt  82;  Hines  v.  Sonle,  14  Vt  99.  The 
distinction  referred  to  was  not  regarded  In 
Carpenter  v.  Holllster,  as  much  of  the  opin- 
ion is  devoted  to  the  discussion  of  cases  in- 
volving the  hearsay  rule. 

[U]  The  test  of  admissibility  is  whether, 
if  the  one  who  has  made  the  admission  was 
asserting  ownership  of  the  premises,  his  ad- 
mission in  the  nature  of  a  disclaimer  would 
be  evidence  against  him;  for  whenever  the 
admissions  of  one  having  or  claiming  title 
to-  real  estate  would  thus  be  competent 
against  him,  they  are  competent  against  per- 
sons subsequently  deriving  title  through  or 
from  him.  Chadwlck  v.  Fonner,  69  N.  X.  404: 
note  134  Am.  St  Rep.  613. 

[13]  The  generally  accepted  rule  Is  that 
disserving  declarations  of  a  former  owner, 
made  before  he  parted  with  the  title,  are  ad- 
missible against  those  claiming  under  him  on 
any  issue  relating  to  title,  ownership,  or  pos- 
session which  may  be  proved  by  parol  evi- 
dence. For  the  cases  supporting  this  princi- 
ple, see  note  26  L.  R.  A.  (N.  S.)  84;  1  R.  a  L. 
524;  note  134  Am.  St  Rep.  610;  16  Cyc.  986. 
Mr.  Wigmore  phrases  the  principle  thus: 
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"When,  by  the  hypothesis  of  the  party  hlm- 
s>el{,  his  title  as  now  claimed  is  identical  with 
that  of  another  person,  as  a  prior  holder,  the 
statements  of  that  other  person,  made  during 
the  time  qf  his  supposed  title,  are  receivable 
against  the  party  as  admissions."  2  Wig.  on 
Kv.  {  1081.  See,  also,  2  Cham,  on  Et.  SS  1329, 
1331 

The  rule  waa  not  recognized  In  many  of  the 
earlier  casea  elsewhere,  nor  authoritatively  in 
tbls  state  until  Hayward  Rubber  Co.  v. 
IXmcUeev  30  Yt.  29.  See  2  Wig.  on  Ev.  §  1080. 
Hlses  y.  Soule,  14  Vt  99,  occupies  a  unique 
position.  Judge  Bennett,  who  prepared  the 
opinion,  arrived  at  the  conclusion  now  gen- 
erally accepted,  after  an  extended  review  of 
the  authorities;  but,  as  the  court  was  then 
coiistltnted.  It  was  necessary  to  the  final 
disposition  of  the  case  that  there  be  a  nnan- 
imons  decision ;  so,  to  enable  the  case  to  be 
ended.  Judge  Bennett  yielded  to  the  opinion 
of  his  two  associates  that  such  admissions 
could  not  be  shown  against  privies  in  title. 
The  decision  in  Hines  v.  Soule  was  expressly 
overruled  In  Hayward  Rubber  Co,  v.  Dun<^ee, 
without  argument  or  citation  of  authorities. 
So  Willie  the  former  case  Is  classed  as  over- 
ruled, the  opinion  states  the  law  of  the  case 
that  overruled  it  See  Alger  v.  Andrews,  47 
Vt238. 

Tlie  apparent  confusion  in  our  earlier  cases 
dealing  with  declarations  in  disparagement  of 
title  is  due  in  part  at  least  to  the  change  of 
view  indicated  above,  and  Carpenter  v.  Hoi- 
lister,  supra,  as  an  authority,  must  be  read 
with  this  change  In  mind.  What  It  decided 
was  that  an  admission  tending  to  Impeach  the 
deed  nriled  upon  to  vest  title  In  defendant's 
predecessor  was  not  admissible  because  of  the 
parol  evidence  rule.  We  have  no  occasion, 
at  present  to  inquire  as  to  the  soundness  of 
that  holding,  since  here  there  can  be  no  doubt 
that  the  issues  relating  to  title  were  provable 
by  parol  evidence.  This  being  so,  the  ad- 
missions of  the  Woodards  were  properly  re- 
ceived against  the  defendants. 

[14]  The  defendants  excepted  to  the  find- 
ings because  the  chancellor  admitted  evi- 
dence to  the  effect  that  Charles  H.  Woodard 
was  a  careful  and  prudent  man.  But  the 
evidence  was  not  received  under  exception; 
hence  tbe  exception  to  the  findings  Is  without 
merit 

[IS]  The  defendants  excepted  to  the  find- 
ings on  the  ground  that  the  chancellor  erred 
in  admitting  in  evidence  the  grand  list  books 
of  tbe  town  of  Royalton  for  the  period  dur- 
ing which  the  plaintiff  and  his  father  owned 
the  premises,  t&e  objection  being  that  tbe 
books  were  incompetent  to  establish  any  ma.- 
terial  issue  in  the  case.  But  when  it  Is  ma- 
terial to  show  who  paid  the  taxes  on  the 
premises  in  question  the  grand  list  books, 
showing  to  whom  they  were  listed  for  taxa- 
tion, are  competent  evidence.  Carter  v, 
Clark,  92  Me.  225,  42  AU.  398;  Pasley  v. 
Richardson,  119  N.  C.  449,  26  S.  E.  32.  See 
Ripton  V.  Brandon,  80  Vt.  234,  67  Atl.  541. 
It  will  simplify  tbe  consideration  of  a  fur-. 


ther  objection  to  this  evidence,  and  as  will 
some  of  the  exceptions  that  will  follow,  to 
notice  at  this  point  some  additional  facts  re- 
lating to  the  title,  and  to  consider  in  a  gen- 
eral way  the  rules  of  law  applicable  when 
tbe  defense  of  adverse  possession  is  relied 
upon  by  one  sustaining  the  relation  of  a  ten- 
ant In  common. 

In  the  spring  of  1889,  Dudley  C.  Denison 
and  Charles  H.  Woodard  became  Joint  own- 
ers of  the  Lyman  farm  in  the  following  man- 
ner: The  title  to  an  undivided  half  of  said 
farm  then  stood  in  the  estate  of  one  Mbrcy 
under  a  decree  of  foreclosure  that  had  be- 
come absolute  against  Lyman,  Denison,  and 
one  Charles  Belknap.  The  title  of  the  other 
half  was  Involved  in  foreclosure  proceedings 
brought  by  said  Belknap  against  Denison, 
whose  interest  was  that  of  a  second  mort- 
gagee. Belknap  had  acquired  a  first  mort- 
gage on  this  half  of  the  farm,  and  also  held 
a  quitclaim  from  the  mort^gors  of  their 
equity  of  redemption.  Denison  was  claiming 
that  Belknap's  mortgage  interest  became 
merged  in  the  equitable  estate  conveyed  to 
him  by  the  mortgagors,  leaving  his  (Denl- 
son's)  mortgage  the  first  to  be  satisfied.  At 
the  February  term,  1889,  of  this  court  for 
Windsor  county,  it  was  decided  that  Bel- 
knap's mortgage  was  not  merged  in  his  equi- 
table estate,  and  a  decree  of  foreclosure  pass- 
ed against  Denison  to  become  absolute  March 
1,  1889.  Briknap  y.  Denison,  61  Vt  620,  17 
Aa  738.  On  February  18,  1889,  Woodard 
took  a  quitclaim  deed  of  Belknap's  interest 
for  the  expressed  consideration  of  $850.  On 
March  30,  1889,  Denison  acquired  title  to  the 
portion  of  the  premises  held  by  Marcy's  es- 
tate, and  on  December  21,  1889,  he  conveyed 
the  whole  of  said  farm  to  plaintiff's  father 
by  warranty  deed  containing  the  usual  cove- 
nants. The  deed  was  the  same  day  filed  and 
recorded  in  tbe  land  records  of  tbe  town  of 
Royalton,  and  Waterman  immediately  went 
into  possession. 

[IB]  Nothing  to  the  contrary  appearing,  it 
will  be  presumed  that  tbe  entry  was  under 
his  deed  from  Denison. 

The  nature  of  Waterman's  entry  has  an 
important  bearing  upon  his  acts  iu  posses- 
sion. It  cannot  be  questioned  that  one  ten- 
ant in  common  may  acquire  title  by  adverse 
possessiCMi  against  his  cotenant;  but  this 
presupposes  an  ouster,  otherwise  the  posses- 
sion of  one  is,  in  Uw,  the  possession  of  both. 
Owen  V.  Foster,  13  Vt  263. 

[17]  In  determining  whether  certain  acts 
of  one  Joint  owner  are  evidence  of  an  ouster 
and  possession  adverse  to  another  Joint  own- 
er, much  depends  upon  the  circumstances  of 
the  entry.  There  is  an  Important  distinc- 
tion between  the  case  where  a  tenant  in  com- 
mon entering  or  being  in  possession  as  sucti 
sul>sequently  asserts  a  claim  adverse  to  his 
cotenant  and  the  case  where  the  entry  is  ac- 
companied by  such  adverse  claim. 

iU]  Where  an  ouster  is  asserted  by  one 
who  has  held  possession  for  or  with  his  co- 
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tenant  the  presumptions  are  against  Iiim,  and 
can  only  be  overcome  by  some  overt  and  no- 
torious act  or  acts  of  an  unequivocal  charac- 
ter, Indicating  an  assertion  of  ownership  of 
the  entire  premises  to  the  exclusion  of  the 
right  of  the  cotenant.  Ball  v.  Palmer,  81 
lU.  370 ;  Kotz  v.  Belz,  178  III.  434,  53  N.  B. 
367.  In  such  case  the  position  of  one  tenant 
In  common  toward  his  cotenant  is,  with  re- 
spect to  adverse  possession,  somewhat  anal- 
ogous to  that  of  a  tenant  toward  his  land- 
lord.   Chandler  v.  Rlcker,  49  Vt  128. 

[19,20]  But  the  situation  Is  entirely  dif- 
ferent when  the  entry  is  not  in  subordina- 
tion to  the  common  title.  Then  the  Joint 
owner  does  not  enter  as  a  tenant  in  common. 
If  he  enters  under  a  deed  purporting  to  con- 
vey the  whole  premises,  he  Is  presumed  to 
have  entered  under  a  claim  of  right  to  the 
whole;  in  other  words,  to  have  entered  un- 
der the  title  which  his  deed  upon  its  face 
purports  to  convey.  Joyce  v.  Dyer,  189  Mass. 
84,  75  N.  B.  81,  109  Am.  St.  Rep.  603.  See 
Chandler  v.  Bicker,  49  Vt  128, 132.  There  U 
little,  if  any,  dissent  from  the  proposition 
that  when  a  tenant  in  common  conveys  to  a 
stranger  to  the  title  by  a  conveyance  appro- 
priate in  form  to  transfer  an  estate  in  sever- 
alty and  the  grantee  enters  Into  exclusive 
possession  of  the  premises  thereunder  as  a 
claimant  in  severalty,  this  Is  an  ouster  of 
the  other  cotenants  of  whidi  they  must  take 
notice,  and  which,  If  suiBciently  long  con- 
tinued, bars  them  of  all  right  in  the  prop- 
erty. Note,  109  Am.  St  Rep.  612.  See  Whit- 
ney V.  French,  25  Vt  663,  667.  Where  an 
ouster  has  been  established,  whether  the  sub- 
sequent possession  is  of  a  character  to  ripen 
Into  title  depends  upon  the  same  facta  as  in 
a  case  of  adversfe  possession  where  the  ques- 
tion of  cotenancy  is  not  Invcrtved. 

[11]  Denlson's  conveyance  to  Robert  Wa- 
terman of  the  whole  farm  by  warranty  deed, 
with  Waterman's  entry  thereimder  claiming 
title  to  the  whole  and  notice  to  Woodard  of 
such  claim,  would  work  an  ouster  of  Wood- 
ard, and  lay  the  foundation  for  acquiring  ti- 
tle to  the  whole  farm  by  adverse  possession. 
Roberts  v.  Morgan,  30  Vt  319,  325;  HoUey 
v.  Hawley,  39  Vt.  525,  532,  94  Am.  Dec.  350; 
Klrby  v.  Mayo,  13  Vt  103. 

[22]  It  was  further  urged  against  the  ad- 
missibility of  the  grand  list  books  that  the 
mere  payment  of  taxes  by  <«e  cotenant  In 
possession  was  not  evidence  of  an  ouster. 
The  evidence  was  certainly  admissible  on  the 
Issue  as  to  a  presumptive  grant.  Woodard's 
failure  to  pay  the  taxes  and  their  payment 
by  Waterman  would  be  circumstances  tend- 
ing to  support  such  a  claim.  Holtzman  v. 
Douglas,  168  U.  S.  278,  18  Sup.  Ct.  65,  42 
L.  Ed.  466.  And  In  the  circumstances  of  this 
case  the  evidence  was  admissible  on  the  is- 
sue of  adverse  possession.  Such  evidence  is 
generally  admissible  on  this  issue,  not  as  an 
act  of  possession,  but  as  evidence  of  a  claim 
of  tlUe.    Tlllotson  v.  Prlchard,  60  Vt  94,  14 


Atl.  302,  6  Am.  St.  Rep.  95;  Paine  t. 
Hutchins,  49  Vt  314. 

[23]  When  the  taxes  are  paid  by  the  ac- 
tual occupant  of  the  land  it  Is  some  evidence 
of  the  adverse  diaracter  of  the  occupancy. 
MlUett  V.  Mullen,  95  Me.  400,  49  Atl.  871; 
Daly  V.  Lewiston  &  Auburn  Children's  Home, 
113  Me.  526,  95  AtL  219.  And  if  continued 
over  a  long  period  unexplained,  it  affords 
strong  evidence  that  the  possession  was  un- 
der a  claim  of  right  and  adverse.  Holtzman 
V.  Douglas,  supra;  Fletcher  v.  Fuller,  120 
U.  S.  634,  7  Sup.  Ct  667,  30  L.  Ed.  759. 
Where  the  payor  is  a  tenant  In  common  it 
would  not  alone  show  an  ouster,  and  might 
not  have  such  a  tendency,  the  presumption 
being  that  in  so  doing  he  acts  for  himself 
and  bis  cotenant  Downer's  Adm'r  v.  Smith, 
38  Vt.  464. 

[24]  But  the  tSLCt  of  an  ouster  having  been 
otherwise  established,  as  in  this  case,  the 
evidence  would  be  admissible  as  tending  to 
characterize  the  subsequent  possession. 

[21]  The  defendants'  forty-second  and  for- 
ty-third exceptions,  which  are  briefed  to- 
gether, relate  to  evidence  of  the  friendly  and 
confidential  relations  existing  between  Denl- 
son  and  his  son-in-law.  It  was  objected  that 
the  evidence  was  immaterial,  and  had  no 
legitimate  tendency  to  establish  any  of  plain- 
tlfll's  claims.  The  only  case  cited  in  support 
of  these  exceptions  is  Helleg  v.  Dumas,  65 
N.  C.  214,  where  evidence  of  the  ftiendly 
feelings  existing  between  two  of  the  Joint 
obligors  of  a  bond  offered  for  the  purpose  of 
proving  that  one  of  them,  who  denied  the 
fact  signed  the  bond,  was  held  inadmissible 
on  the  ground  of  remotenesa  We  think  that 
evidence  that  the  relations  between  Denison 
and  Woodard  at  the  time  in  question  were 
"very  friendly"  and  "perfectly  confldential" 
would  tend  to  make  more  probable  plaintiff's 
claim  that,  when  Woodard  took  his  deed  in 
the  drcnmstances  detailed  above,  be  was 
acting  in  Denlson's  Interest,  and,  with  the 
other  drcnmstances  in  the  case,  tends  to  sup- 
port the  presumption  of  a  grant.  Comstock's 
Adm'r  V.  Jacobs,  86  Vt  182,  84  AU.  568; 
Camp  V.  Page,  42  Vt  739;  Kimball  v.  Locke, 
31  Vt  683. 

[26]  The  evidence  was  not  too  remote  to  be 
admissible  as  matter  of  law,  so,  as  against 
the  objection  of  remoteness,  its  admission 
would  be  in  the  discretion  of  the  trier. 
Green  v.  LaQair,  89  Vt  346,  95  AtL  499. 

[27-21]  This  brings  us  to  the  consideration 
of  the  exceptions  to  the  chancellor's  findings. 
Defendants  excepted  to  the  failure  of  the 
chancellor  to  find  and  report  in  accordance 
with  a  request  that,  in  the  event  of  a  find- 
ing that  any  owner  or  occupant  of  the  prem- 
ises now  owned  by  the  defendant  Abble  E. 
sought  or  obtained  permission  to  use  the  way 
in  question,  the  evidence  or  other  basis  of 
such  finding  be  reported,  on  the  ground  that 
it  was  essential  to  the  support  of  the  finding 
of  permission  granted  that  the  time  and 
details  of  the  transaction  be  made  to  ap- 
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pear.  Bat  the  burden  was  on  the  defendants 
to  show  that  the  use  of  the  way  was  adverse, 
and  on  this  question  the  chancellor  finds: 
"The  defendants  answer  that  they  have  a 
way  by  prescription.  I  am  unable  to  find  for 
them  on  tills  claim,  but  incline  to  the  opinion 
that  the  use  of  the  way  was  permissive  and 
not  under  claim  of  right."  Besides,  in  any 
event  it  was  not  reversible  error  for  the 
chancellor  to  omit  to  find  in  accordance  with 
tills  request  In  re  Bugbee's  WUl,  102  Atl. 
484;  Allen's  Adm'r  v.  Allen's  Adm'rs,  79  Vt. 
173,  186,  64  Atl.  inO.  When  the  chancellor 
ts  sitting  as  trier  of  the  facts,  it  is  for  him 
to  say,  in  the  exercise  of  a  sound  discretion, 
when  and  how  far  the  subordinate  facts  on 
which  he  rests  his  ultimate  findings  shall  be 
reported.  Lest  this  statement  should  be  mis- 
nnderstood.  It  may  be  well  to  add  that  If  the 
evidence  to  support  a  finding  made  Is  not  suf- 
flci«it,  or  If  the  supporting  evidence  Is  not 
admissible,  or,  again,  If  a  material  finding 
which  the  evidence  compels  is  denied,  the 
rights  of  the  party  aggrieved  can  be  protect- 
ed by  proper  exceptions.  The  proceedings  in 
this  regard  are  similar  to  those  when  the 
trial  la  by  a  special  master.  Rowley  v.  Sbep- 
ardaon,  90  Vt.  25,  32,  96  AU.  874.  If  an  ex- 
ception Is  taken  which  necessitates  an  ex- 
amination of  the  evidence  by  this  court,  It 
would  be  the  duty  of  the  chancellor  to  send 
up  such  portions  thereof  as  the  circumstanc- 
es require,  when  the  party  against  whom  the 
decision  is  so  requests  in  writing.  P.  S. 
1265. 

Defendants'  ninth  request  was  of  the  same 
character,  and  what  we  have  already  said 
disposes  of  the  exception  to  Its  refusal.  In 
neither  case  is  it  suggested  that  there  was  no 
evidence  to  support  the  finding  upon  which 
the  request  was  dependent. 

[30]  Three  of  defendants'  exceptions  to  the 
findings  relate  to  the  matter  of  taxes.  The 
chancellor  found  that  the  Watermans  paid 
the  taxes  on  the  Lyman  farm  ever  after 
their  purchase  In  1889,  a  period  of  26  years, 
and  that  Charles  H.  Woodard  paid  no  tax- 
es thereon,  nor  was  the  farm  listed  to  him. 
It  l^  claimed  there  was  no  evidence  to  sup- 
port these  findings.  What  we  have  already 
said  concerning  the  exception  to  the  admis- 
sion of  the  grand  list  books  Is  an  answer  to 
this  objection.  Manifestly  the  books  showed 
that  the  land  was  not  listed  to  Woodard  for 
taxation,  but  was  listed  to  the  Watermans. 
Nothing  further  appearing,  the  natural  in- 
ference would  be  that  the  Watermans,  and 
not  Woodard,  paid  the  taxes. 

The  defendants  excepted  to  the  statement 
in  the  findings  that  Charles  H.  Woodard 
"must  b^ve  passed  by  the  farm  frequently" 
as  unsupported  by  the  evidence.  True,  there 
was  no  direct  evidence  as  to  this  matter; 
but  the  farm  was  on  the  main  road  from 
Royalton  to  Bethel,  and  only  abont  four 
miles  from  Woodard's  place  of  business. 
He  was  a  hotel  keeper  and  livery  man.    The 


probability  that  be  passed  the  farm  fre- 
quently would  be  strong,  and  that  is  all  that 
the  chancellor's  statement  amounts  to. 
Whether  he  did  or  not  would,  in  the  circum- 
stances, be  of  little  moment. 

[31-33]  The  defendants  excepted  to  the 
findings  that  Woodard  "had  no  claim  against 
Denlson's  estate"  on  the  ground  that  it  is 
not  supported  by  the  evidence  and  is  wholly 
immaterial  If  the  finding  was  immaterial, 
the  defendants  would  not  be  prejudiced,  as 
it  can  be  rejected  without  disturbing  the  de- 
cree. If,  as  the  defendants  say  in  their 
brl^,  the  fact  made  weight  for  them,  we 
cannot  presume  that  the  chancellor  made  an 
Improper  use  of  it  in  determining  the  ulti- 
mate questions  for  decision.  It  was  sup- 
ported by  the  evidence,  for  from  the  records 
of  the  probate  court  showing  the  settlement 
of  Denlson's  estate  It  appeared  that  Woodard 
presented  no  claim.  -The  finding  means  no 
more  than  this,  as  the  chancellor  concludes 
the  finding  excepted  to  with,  "as  appears  by 
the  records  of  the  probate  court." 

The  defendants  excepted  to  the  finding  that 
there  was  some  arrangement  between 
Charles  H.  Woodard  and  Denison  whereby 
Denison  became  the  owner  of  said  farm  prior 
to  his  conveyance  to  Robert  Waterman,  on 
the  ground  that  there  was  no  evidence  sus- 
taining the  finding.  This  Is  a  fragment  of 
the  chancellor's  finding  relating  to'  a  pre- 
sumptive grant  It  continues:  "Whether  a 
deed  was  given  and  lost  or  given  and  not 
recorded,  or  whether  the  parties  failed  to 
have  the  deed  drawn  and  executed,  I  cannot 
find  from  any  facts  before  me." 

[34]  It  is  not  necessary  to  support  the  pre- 
sumption of  a  grant  that  the  trier  should 
believe  and  find  that  a  conveyance  was  In 
fact  executed.  It  Is  sufficient  If  the  evi- 
dence leads  to  the  conclusion  that  the  convey- 
ance might  have  been  executed,  and  that  Its 
existence  would  be  a  solution  of  the  difficul- 
ties arising  from  Its  nonexecutlon.  Fletcher 
V.  Fuller,  120  U.  S.  534,  7  Sup.  Ct  667,  30  L. 
Ed.  759,  763;  Trustees  Cal.  Co.  Gr.  Sch.  v. 
Howard,  84  Vt  1,  11,  77  Atl.  877;  Townsend 
V.  Downer's  Est.,  32  Vt  183.  It  was  said  in 
Edson  V.  Munsell,  10  Allen  (Mass.)  557,  that 
the  presumption  is  not  founded  on  a  belief 
that  the  grant  has  actually  been  made  in  a 
particular  case,  but  on  the  general  presump- 
tion that  a  man  will  naturally  enjoy  what 
belongs  to  him,  the  difficulty  of  proof  after 
lapse  of  time,  and  the  policy  of  not  disturb- 
ing long-continued  possession.  To  the  same 
effect  is  Tracy  v.  Atherton,  36  Vt  503,  511. 

[36]  Though  a  presumption  of  a  deed  is 
one  that  may  be  rebutted  by  proof  of  facts 
inconsistent  with  its  supposed  existence,  yet 
when  no  such  facts  are  shown,  and  the 
things  done  and  the  things  omitted  with  re- 
gard to  the  property  in  controversy  by  the 
respective  parties  for  long  periods  of  time 
after  the  supposed  execution  of  the  convey- 
ance can  be  explained  satisfactorily  only  up- 
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on  the  bypothealB  of  Its  existence,  then  the 
trier  would  be  at  liberty  to  presume  a  con- 
veyance and  thus  quiet  the  possession, 
netcher  v.  Fuller,  supra.  When  the  actual 
execution  of  a  deed  is  established,  nothing 
further  would  be  required  than  proof  of  its 
contents,  and  there  would  be  no  occasiOD  for 
the  exercise  of  any  presumption  on  the  sub- 
ject. It  must  then  be  evident  that  the  pre- 
sumption is  indulged  only  when  there  is  un- 
certainty as  to  whether  the  grant  has  actu- 
ally been  made.  It  is  enough  to  say  that  the 
circumstances  detailed  by  the  chancellor  on 
which  he  bases  his  findings  as  to  a  grant, 
many  of  which  have  been  referred  to  in  this 
opinion,  make  a  typical  case  for  presuming 
a  conve.vance. 

[36]  The  defendants  excepted  to  the  finding 
that  there  was  an  ouster  of  Woodard  on  the 
ground  that  there  was  no  evidence  tending 
to  establish  the  fact.  But  as  we  have  been, 
Denlson's  deed  to  Waterman  of  the  whole 
farm  and  possession  thereunder,  claiming  ti- 
tle to  the  whole,  coupled  with  notice  to 
Woodard,  affords  a  sufficient  basis  for  the 
finding. 

[37]  It  was  further  objected  that  the  find- 
ing was  inconsistent  with  that  of  some  sort 
of  an  arrangement  between  Woodard  and 
Denison,  whereby  the  latter  became  the  own- 
er of  the  whole  farm.  The  chancellor's  find- 
ings in  tUs  regard  are  evidently  In  the  al- 
ternative. Immediately  following  the  find- 
ing as  to  a  lost  grant  quoted  above  he  says: 

"But  I  do  find  beyond  any  reasonable  doubt 
that  there  was  an  ouster  of  Woodard,  and  that 
he  must  have  had  knowledge  at  the  time  the 

ElaintiS's  father  took  possession  of  the  farm  of 
is  exclusive  ownership  therein,  and  of  acts 
such  as  would  be  inconsistent  with  and  in  ex- 
clusion of  the  continuing  rights  of  Woodard 
and  such  as  would  amount  to  an  ouster  as  be- 
tween landlord  and  tenant."  . 

What  the  chancellor  says  amounts  to  say- 
ing, if  there  was  no  such  conveyance,  there 
was  at  least  an  ouster  of  Woodard  such 
as  would  predicate  the  claim  of  adverse 
possession.  The  evidence  afforded  a  suffi- 
cient basis  for  the  presumption  of  a  grant, 
but  it  was  in  the  circumstances  for  the  trier 
to  find.  If  he  was  not  satisfied  from  the  evi- 
dence to  presume  the  grant,  it  still  support- 
ed plaintiff's  claim  of  adverse  possession. 
The  defendants  say  that  it  is  not  shown  that 
Woodard  had  notice  that  the  Watermans 
were  claiming  adversely.  But  there  was 
ample  evidence  to  afford  the  basis  of  such 
an  inference,  and  nothing  more  is  required. 

[33]  It  is  sufiicicnt  that  the  acts  of  ad- 
verse possession  were  such  In  their  char- 
acter and  attending  circumstances  that  a 
man  reasonably  attentive  to  his  own  Inter- 
ests would  have  known  that  an  adverse 
right  was  being  as.serted.  Note,  109  Am.  St. 
Rep.  626. 

This  disposes  of  defendants'  further  ex- 
ception to  the  finding  that  Woodard  must 
have  known  at  the  time  plaintiffs  father 


took  possession  of  the  farm  that  bis  claim 
of  ownership  was  adverse. 

The  defendants  excepted  to  the  statement 
In  the  findings  that  Woodard  had  knowledge 
of  acts  of  plaintifTs  father  "such  as  would 
be  inconsistent  with  and  in  exclusion  of  the 
continuing  rights  of  Woodard,  and  such  as 
would  amount  to  an  ouster  as  between  land- 
lord and  tenant,"  on  the  ground  that  the 
statement  is  but  a  conclusion  of  law  and 
not  a  finding  of  fact,  and  spedally  on  the 
ground  that  no  finding  is  made  as  to  what 
the  "acts"  referred  to  were.  The  statement 
was  a  conclusion,  but  it  was  t>a6ed  upon 
facts  and  circumstances  which  the  diancel- 
lor  bad  detailed,  and  the  conclusion,  wheth- 
er of  law  or  of  fact,  was  amply  supported 
by  the  facts  already  found. 

Several  other  exceptions  to  the  findings 
were  saved,  but  they  are  either  sufildently 
covered  by  what  has  already  been  said,  or 
are  too  plainly  without  merit  to  require  spe- 
cial attention.  The  record  discloses  no 
ground  of  reversible  error,  and  the  defend- 
ants' exceptions  were  properly  overruled. 

The  defendants  argue  that  they  are  mtl- 
tled  to  a  decree  oa  both  branches  of  the 
case.  But  their  argument  is  predicated  on 
the  assumption  that  inadmissible  evidence 
was  received  and  that  many  of  the  findings 
were  unsupported.  They  do  not  claim  that 
on  the  findings  made  there  should  be  a  dif- 
ferent decree. 

Decree  affirmed  and  cause  remanded. 

On  Motion  for  Reargnment. 

After  the  foregoing  opinion  was  handed 
down  counsel  for  the  defendants  had  leave 
to  file  a  motion  for  reargument,  pending 
which  the  mandate  has  been  withheld.  The 
motion  brings  to  our  attention  no  matters 
not  already  fully  considered. 

It  Is  asserted  that  the  question  argued 
concerning  the  testimony  of  Robert  Water- 
man was  raised  by  the  exception  taken.  But 
not  so,  as  an  examination  of  the  transcript 
will  show.  The  defendants  excepted  to  the 
findings  because  the  testimony  In  question 
was  received  on  the  ground  stated  in  oppo- 
sition on  certain  specified  pages  of  the  tran- 
script Therefrom  it  appears  that  it  being 
offered  to  show  by  the  witness,  in  sub- 
stance, that  directly  after  he  bought  the  Ly- 
man farm  Mrs.  Fay  came  to  him  and  asked 
permission  to  use  the  way  to  get  wood  in 
the  winter  time,  defendants  objected  on  the 
ground  that  it  did  not  appeal-  that  she  had 
any  authority  from  her  husband  to  make 
the  request,  that  it  would  not  be  evidence 
against  him,  and  "that  it  was  not  in  the  line 
or  demands  characterizing  possession." 
Thereupon  it  was  made  to  appear  that  Mr. 
Fay  had  died  shortly  before  the  request  was 
made,  and  the  chancellor  admitted  the  evi- 
dence, and  gave  the  defendants  an  excep- 
tion, though  none  was  asked.  No  other  ob- 
jection was  made  nor  exception  taken. 

Whether  the  testimony  to  the  effect  that 
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C^iarles  H.  Woodard  was  a  careful  business 
man  was  or  was  not  received  under  excep- 
tion depends  upon  the  construction  which 
shisuld  be  given  to  the  record,  having  In 
mind  that  all  Intendments  are  against  the 
exceptor.  The  exception  sought  to  be  saved 
related  to  the  testimony  of  one  Harrington, 
and  the  ground  of  the  exception  filed  was 
that  the  testimony  was  incompetent.  We 
quote  from  the  transcript  so  far  as  mate- 
rial to  this  question : 

"Q.  I'll  ask  you  now,  from  your  knowledge 
and  experience  with  Mr.  Woodard,  what  kind 
of  a  business  man  he  was?  Batchelder:  Ob- 
ject to  that  question.  •  •  •  Court:  Take  his 
answer  and  note  an  exception.  A.  I  should  say 
that  he  was  a  man  that  would  look  after  ^  his 
business  pretty  close.  Batchelder:  Move  the 
answer  be  stricken  oat.  •  •  •  Court:  Well, 
it  may  not  be  responsive.  Do  you  think  it  is 
responsive?  Wilson:  Oh,  no;  I  asked  whether 
he  was  a  careful  business  man  or  not.  Court: 
What  do  you  say  to  that,  Mr.  Harrington?  A. 
I  should  say  be  was." 

Coonsel's  reply  to  the  chancellor's  ques- 
tion evidently  referred  to  what  he  desired 
to  show,  for  no  such  question  had  been  ask- 
ed. The  objection  interposed,  being  gener- 
al, may  as  well  have  been  to  the  form  of  the 
question  as  to  subject-matter.  Applied  to 
the  question  objected  to,  the  answer  com- 
plained of  would  be  meaningless,  and  the 
question  which  elicited  the  answer  was  dot 
objected  to.  In  this  situation  it  is  not  to  be 
Inferred  that  the  exception  noted  was  any 
broader  than  its  terms  would  Indicate.  Sudi 
was  and  Is  our  construction  of  the  record. 

[39]  But  if  the  question  argued  had  been 
raised.  It  would  not  avail.  That  Mr.  Wood- 
ard was  a  careful  business  man  would  be  a 
drcumstftnce  to  be  considered,  with  the  oth- 
er circumstances  in  the  case,  on  the  issue  of 
a  presumptive  grant 

[4S]  It  would  not  seem  that  the  third 
ground  of  the  motion  can  be  seriously  en- 
tertained. The  complaint  Is  that  in  dl^xw- 
Ing  of  the  exception  to  the  admission  of  the 
grand  list  books  the  court  has  sustained  the 
ruling  below  on  a  ground  not  argued  by  the 
plaintiff,  and  as  to  whl«di  defendants  have 
had  no  opportunity  to  be  heard.  It  not  in- 
frequently happens  that  reasons  for  sustain- 
ing a  ruling  exist  that  are  not  advanced  in 
argument,  and  to  reopen  the  argument 
merely  to  give  counsel  an  opportunity  to  de- 
bate a  matter  which  the  court,  on  delibera- 
tion, has  found  decisive  of  the  question, 
wbm,  as  here,  no  error  Is  pointed  out, 
would,  to  say  the  least,  be  a  novel  proceed- 
tog. 

The  defendants'  brief  In  support  of  the 
motion  is  largely  devoted  to  the  fourth 
ground.  As  to  this  the  defendants  miscon- 
ceive the  opinion  as  well  as  the  bearing  of 
onr  earlier  cases  on  the  question  for  deci- 
sion. The  holding  of  the  opinion  is  that 
the  deed  of  the  whole  farm  to  plaintifl's 
father  with  entry  thereunder  claiming 
the  whole,  and    notice  to  Woodard    of  the 


claim,  operated  to  effect  an  ouster.  It 
Is  not  held  that  placing  the  deed  on  rec- 
ord would  be  constructive  notice  of  an  ad- 
verse claim,  nor  that  mere  knowledge  of  the 
conveyance  would  be  sufficient  notice  of  such 
claim.  The  opinion  Is  consistent  with  the 
rule  that  either  actual  notice,  or  circum- 
stance from  which  notice  will  be  presumed. 
Is  required.  The  cases  referred  to  go  no 
further  than  this,  and  are  In  harmony  with 
our  present  holding. 
Motion  overruled. 


GRIFFITH  et  aL  v.  McKBBVER. 
(Supreme  Court  of  Pennsylvania.    Jan.  7, 1918.) 

1.  Estates  «=3lO(l)— Mesoeb. 

Whenever  a  greater  estate  and  a  less  meet 
in  the  same  person,  the  less  is  merged  or  drown- 
ed in  the  greater. 

2.  Estates      (S=>10(1)—Mebqeb— Intention— 
Pbesumption. 

Merger  of  a  lesser  estate  in  a  greater  is  a 

anestion  of  intent,  and  will  not  occur  against 
lie  wishes  of  the  partv  to  be  affected  by  it,  and 
where  it  is  against  the  interest  of  the  person 
holding  the  respective  titles,  the  law  wUl  not 
presume  an  intent  to  merge. 

3.  Estates  e=3lO(4)— Assuufsit  fob  Dowkb 
— Merges  of  Doweb  and  Fee. 

Where  owner  of  land  subject  to  dower  and 
to  a  mortgage  securing  payments  of  the  dower 
interest  thereafter  acquired  the  dower  interest, 
and  afterwards  conveyed  subject  to  the  mort- 
gage as  part  of  the  consideration  money,  the 
dower  interest  and  .the  fee  merged,  and  the  per- 
sonal representative  of  the  grantor  could  not 
maintain  an  action  of  assumpsit  for  the  dower 
against  the  grantee,  although  the  amount  was 
not  in  dispute. 

4.  Estates  <Ss»10(4)— Assumpsit  fob  Doweb 
— Mortgage. 

In  such  case  the  plaintiff's  remedy  was  upon 
the  mortgage. 

Appeal  from  Court  of  Common  Pleas, 
Westmoreland  County. 

Assumpsit  for  dower  by  Ida  M.  Orlfiltb, 
who  was  assignee  of  Mary  E.  Brlnker,  now 
deceased,  now  for  use  of  M.  W.  Crownover 
and  A.  W.  Crownover,  administrators  of  the 
estate  of  J.  C.  Crownover,  deceased,  against 
J.  L.  McKecver.  From  a  judgment  for  de- 
fendant n.  0.  v.,  plaintiffs  appeal.    Affirmed. 

The  following  Is  the  opinion  of  Doty,  P. 
J.,  In  the  court  below: 

McKeever,  the  defendant,  is  the  owner  of  a 
tract  of  land  in  Penn  township,  by  virtue  of  a 
deed  dated  November  22,  1903,  and  duly  record- 
ed in  Deed  Book  400,  page  17.  Tliis  deed  con- 
tains the  fcdlowing  clause:  "This  conveyance  is 
made  subject,  to  a  certain  mortgage  upon  said 
premises  in  favor  of  Mary  E.  Brinker,  widow 
of  Josiah  Brinker,  deceased,  and  Sarah  M.  B. 
Miller,  recorded  in  the  recorder's  ofSce  of  West- 
moreUad  county  in  Mortgage  Book  45,  page 
315."  Prior  to  the  conveyance  to  McKeever, 
the  said  tract  of  land  had  been  made  subject  to 
the  payment  of  a  dower  interest  to  Mary  E. 
Brinker.  One  J.  C.  Crownover  b^  deed  Decem- 
ber 6,  1898,  became  the  owner  in  fee  of  the 
said  tract  oi  land,  and  by  deed  dated  December 
12,  1898,  he  Uk^ewise  acquired  title  to  the  dower 
estate.  Both  estates  were  thus  vested  in 
Crownover  until  February  15,  1900,  when  he 
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made  a  conveyance  of  the  fee.  The  deed  to 
Crownover  and  the  one  to  his  grantee  were 
made  subject  to  the  payment  of  a  certain  mort- 
gage conditioned  for  the  payment  of  interest 
on  the  sum  of  $3,295.84,  annually  to  Mary  E. 
Brinker,  widow  of  Josiah  Brinker,  deceased, 
during  her  natural  life,  and  at  her  death  to  pay 
the  said  principal  sum,  to  wit,  ^,295.84,  to  the 
said  Jjarah  M.  B.  Miller,  which  mortgage  is 
included  in  the  consideration  money  aforesaid. 

The  suit  is  in  assumpsit  to  recover  install- 
ments of  dower  interest  which  were  due  and 
unpaid  up  until  the  death  of  Mary  E.  Brinker. 
The  suit  is  brought  for  the  use  of  the  admin- 
istrators of  J.  C.  Crownover,  in  which,  as  we 
have  seen,  were  invested  at  the  same  time  both 
the  dower  interest  and  the  fee  simple.  The 
amounts  are  not  disputed,  but  the  defendant 
contends  that  in  this  action  be  is  not  liable  to 
pay  the  installments  of  dower  now  due.  It  is 
clear  that  the  action  of  assumpsit  would  not  lie 
on  the  mortgage  which  has  been  referred  to. 
There  is  no  express  covenant  to  pay.  The  use 
of  the  words  "under  and  subject  to  the  payment 
of  such  mortgage"  would  not  alone  impose  a 
personal  liability  upon  the  defendant,  and  there 
IS  nothing  else  in  the  case  to  show  a  covenant 
on  his  part  to  pay. 

[1]  The  real  question  in  dispute  is  whether 
there  was  a  merger  of  the  dower  estate  in  the 
fee  simple.  The  facts  are  not  contested.  Crown- 
over, for  the  use  of  whose  estate  this  action  is 
brought,  had  title  to  both  dower  interest  and 
the  fee  simple  from  December  12,  1808,  until 
February,  1900,  when  the  fee  was  conveyed  sub- 
ject to  the  mortgage  already  mentioned.  The 
dower  interest  of  the  widow  was  a  life  estate  in 
the  land.  Crownover  acquired  this  estate,  and 
at  the  same  time  was  seised  of  the  fee  simple. 
The  text-books  lay  down  the  doctrine  that, 
whenever  a  greater  estate  and  a  less  meet  in 
the  same  person,  the  less  is  merged  or  drowned 
in  the  greater.  And  this  doctrine  has  been  con- 
fsistcntly  applied  in  the  courts  of  this  state. 
Kreamer  v.  Fleming,  191  Pa.  634,  43  Atl.  388. 

[2-4]  In  Estate  of  Frederick  Danhouse,  130 
Pa.  256,  200, 18  Atl.  621, 622,  it  is  indicated  that 
there  is  an  exception  to  the  general  rule  as 
to  merger,  the  court  declaring  in  the  opinion 
that:  "Merger  is  a  question  of  intent,  and  will 
not  take  place  against  the  wishes  of  the  party 
to  be  affected  by  it;  and,  where  it  is  against 
the  interest  of  the  person  holding  the  respec- 
tive titles,  the  law  will  not  presume  an  intent 
to  merge."  In  the  case  in  hand  we  can  con- 
ceive of  no  interest  in  Crownover  that  would 
be  adversely  affected  by  a  merger.  There  is 
nothing  on  the  record  to  show  that  it  was 
against  his  wish  or  consent,  but  the  fact  that 
he  conveyed  subject  to  the  mortgage  securing 
to  the  same  persons  the  same  amounts  of  money 
to  be  paid  under  proceedings  in  partition  seems 
to  show  that  it  was  recognized  that  the  estates 
were  merged,  and  that  the  assignee  of  the  wid- 
ow's interest  and  the  distributee  were  to  be  pro- 
tected by  the  new  security. 

It  is  conceded  that  there  is  only  one  indebted- 
ness. The  mortgage  and  the  recognizance  in 
partition  are  intended  to  secure  the  identical 
amounts  to  the  same  persons.  This  debt  has 
never  been  paid.  It  was  made  part  of  the  con- 
sideration in  the  conveyance  to  McKeever  the 
defendant  herein ;  the  deed  to  him  containing 
tlic  provisions  that:  "This  conveyance  is  made 
subject  to  a  certain  mortgage  upon  said  prem- 
isns  in  favor  of  Mary  B.  Brinker,  widow  of 
.Josiah  Brinker,  deceased,  and  Mrs.  Sarah  M. 
B.  Miller,  recorded  in  the  recorder's  office  of 
Westmoreland  connty  in  Mortgage  Book  46, 
page  315,"  etc.  The  suit  here  is  not  on  this 
mortgage,  and  an  action  of  assumpsit  would  not 
lie  thereon  against  the  terre-tenant,  if  we  are 
to  be  guided  by  HoUenberger  v.  Yaukey,  145 
Pa.  179,  22  Atl.  821.     But  the  law  affords  a 


remedy  for  the  collection  ot  the  unpaid  balance 
of  the  purchase  money.  The  whole  dispute  here 
seems  to  be  about  the  remedy,  as  it  is  admitted 
that  the  original  debt  is  unpaid,  and  that  the 
present  holder  of  the  title  has  not  paid  in  full 
the  consideration  provided  in  his  deed.  But  the 
question  that  confronts  the  court  is  not  whether 
defendant  is  bound  to  pay,  but  whether  he  is 
liable  in  this  suit.  As  it  seems  dear  that  the 
two  estates  were  merged  as"  already  explained, 
it  follows  that  an  action  of  assumpsit  cannot 
be  maintained  against  the  present  holder  of  the 
title,  and,  as  there  are  no  facts  in  dispute,  it 
also  follows  that  defendant  is  entitled  to  judg- 
ment non  obstante  veredicto. 

Verdict  for  plalnUffs  for  |1,668.44.  The 
court  subsequently  entered  Judgment  for  de- 
fendant n.  o.  V.    Plaintiffs  appealed. 

Argued  l?efore  MESTREZAT,  POTTER, 
STEWART,  MOSCHZISKER,  and  FRA- 
ZER,  JJ. 

John  E.  Knnkle,  of  Greensburg,  for  appel- 
lants. George  W.  Flowers,  of  Pittsburgh, 
for  appellee. 

PER  CURIAM.  The  judgment  is  affirmed 
on  the  opinion  of  the  learned  court  l)el»w  en- 
tering judgment  for  defendant  non  obstante 
veredicto. 


RAMAGB  V.  PRODUCERS'  &  REFINERS' 

OIL  CO. 
(Supreme  Court  of  Pennsylvania.    Jan.  7, 1918.) 

1.  Neolioknce    «=>1.34(1)—Firbs— Evidence. 

In  an  action  against  an  oil  company  for 
damages  to  plaintiff's  lands  from  fire  alleged 
to  have  been  communicated  from  the  company's 
pumping  station,  evidence  hHd  to  snstain  a 
judgment  for  plaintiff. 

2.  Nequoence    ®=»134(1)—Fibe»— Evidence. 

In  such  case  plaintiff  was  not  bound  to  ex- 
clude by  proofs  every  possible  theory  as  to  the 
origin  of  the  fire  at  variance  with  her  own  the- 
ory, but  was  required  only  to  exclude  every  oth- 
er reasonable  theory. 

Appeal  from  Court  of  Gomm<m  Pleas,  Ven- 
ango County. 

Trespass  by  S.  Y.  Ramage  against  the  Pro- 
ducers' &  Refiners'  Oil  Company  to  recover 
damages  for  injury  to  plaintiff's  land  caused 
by  fire.  B>om  a  judgment  on  a  verdict  for 
plaintiff,  defendant  appeals.     Affirmed. 

In  the  case  of  Alice  E.  Ultchey  v.  Producers' 
&  Refiners'  Oil  Company,  Crisswell,  P.  J., 
filed  the  following  opinion,  sur  defendant's 
motion  for  judgment  n.  o.  v. 

It  may  be  conceded  as  settled,  as  stated  by 
the  learned  counsel  for  the  defendant,  that  in 
order  to  recover  in  this  action  the  burden  was 
on  the  plaintiff  to  prove  by  a  preponderance  of 
the  credible  evidence:  First  that  the  defendant 
was  negligent :  and,  second  that  such  negligence 
caused  the  injnry  complained  of.  On  behalf  of 
the  defendant  it  is  earnestly  contended  that  the 
plaintiff  has  not  met  these  requirements.  If 
on  these  questions  there  was  evidence  proper 
for  the  consideration  of  the  jury,  the  defend- 
ant's motion  should  not  be  granted. 

It  may  further  be  conceded  as  settled  that  the 
ground  of  liability  is  not  danger,  but  negligence, 
and  that  the  unbending  test  of  negligence  in 
methods,  machinery,  and  appliances  is  the  or- 
dinary usage  of  the  biuinesa.    On  the  qnestion 
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of  negligence  It  Is  not  seen  how  the  court  coald 
have  properly  controlled  the  event  of  the  suit 
by  giving  to  the  jury  binding  instructions.  In- 
■tead  of  there  being  no  evidence  to  sustain  the 
plaintiffs  contention  in  reference  to  this  phase 
of  the  case,  as  the  same  is  understood,  it 
strongly  preponderated  over  that  of  the  defend- 
ant It  is  true  that  in  some  respects  the  sit- 
Dation  was  peculiar.  According  to  the  testi- 
mony of  Mr.  Richards  95  per  cent  of  the  pump- 
ing powers  used  throughout  the  oil-producing 
territory  in  which  the  plaintiff's  property  was 
located  were  owned  by  the  National  Transit 
Company,  and  the  gas  engines  and  powers  used 
by  it  were  operated  by  the  magneto  instead  of 
the  hot  tube  method,  by  reason  of  its  greater 
■afety  and  the  danger  attending  the  use  of  the 
latter  method.  In  the  remaining  5  per  cent 
the  evidence  indicates  the  very  general  use  of 
the  magneto  method  for  the  like  reason,  and, 
because  of  its  attendant  dangers,  the  occasion- 
al use  only  of  the  hot  tube  method ;  such  occa- 
sional uses  being  limited  to  times  when  the 
power  was  not  being  applied  to  the  propulsion 
of  oils  through  the  lines  or  when  low  pressure 
only  was  required. 

Neither  on  principle  nor  authority  is  it  un- 
derstood that  the  National  Transit  pumps 
should  be  excluded  from  consideration  in  deter- 
mining what  the  general  usage  at  the  time  of 
the  loss  was.  Excluding  these,  however,  and 
regarding  only  the  testimony  relating  to  other 
Dsers  of  such  machinery  the  case  would  still 
appear  to  be  for  the  jury.  The  generally  reo- 
opiized  and  practically  admitted  dangers^  at- 
tending the  use  of  the  hot  tube  method  of  igni- 
tion, in  powers  used  in  pumping  oils,  in  imme- 
diate connection  with  the  gaseous  and  dangerous 
fluid,  were  proper  for  consideration,  and  the 
evidence  relating  thereto,  instead  of  establish- 
ing the  general  use  of  such  method,  tended  to 
establish  only  an  occasional  and  exceptional  use 
of  it 

As  to  the  evidence  relating  to  the  origin  of 
the  fire  there  was  on  the  part  of  all  a  conceded 
liability  to  the  escape  of  oil  and  gas  in  and 
around  a  power  such  as  that  destroyed,  especial- 
ly when  uie  same  was  under  strain  by  forcing 
<dl  up  to  or  over  a  considerable  elevation.  That 
such  oil  and  gas  coming  in  contact  with  an 
open  flame,  such  as  is  used  in  the  hot  tube  meth- 
od of  ignition,  would  ordinarily  produce  an  ex- 
plosion and  fire,  is  so  manifest  as  not  to  require 
proof.  But.  notwithstanding  the  presence  of 
these  potential  conditions  favoring  and  account- 
ing for  the  fire,  it  is  suggested  that  the  escaj)- 
ing  oil  or  gas  might  have  become  ignited  other- 
wifie,  and,  without  any  proof  of  facts  to  aid  them, 
various  theories  are  advanced  as  to  the  pos- 
sible origin  of  fire.  The  plaintiff  was  not  bound 
to  exclude  by  her  proofs  every  possible  theory 
as  to  its  origin  at  variance  with  her  own.  She 
was  required  only  to  exclude  every  reasonable 
theory.  Iler  theory  is  based  upon  the  favoring 
facts  and  conditions  indicated  and  the  fact  of 
the  presence  of  fire  in  the  midst  of  such  condi- 
tions maintained  by  the  defendant  The  other 
theories  are  based  upon  the  same  conditions 
minus  the  essential  agency  of  an  existing  fire, 
and  to  supply  this  it  was  suggested  that  some 
one  when  at  or  near  the  pump  might  have 
thrown  down  a  burning  match,  or  that  the  ex- 
haust pipe  of  the  engine  might  have  become  so 
heated  as  to  ignite  inflammable  material  in 
contact  therewith.  These  theories  involve  and 
require  the  assumption  without  proof  of  several 
facts  not  essential  to  that  relied  on  by  the  plain- 
tiff, and  a  degree  of  credulity  only  could  attach 
to  them  like  importance.  The  conclusion  is' 
therefore  reached  that  as  to  the  OTigin  of  the 
fire  the  plaintiff's  evidence  made  out  a  case  for 
the  jury,  and  the  court  cannot  aummarily  de- 
termine otherwise. 


Verdict  tor  plalntUt  tor  $1,536.71,  and 
judgment   thereon.     Defendant   appealed. 

Argued  before  MDSTREZAT,  POTTER, 
STEWART,  MOSCHZISKBR,  and  PRAZ- 
ER,  JJ. 

John  W.  Dunkle,  of  Pittsburgh,  and  A.  R. 
&  N.  F.  Osmer,  of  Franklin,  for  appellant. 
Wm.  M.  Parker,  W.  J.  Breene,  B.  C.  Breene, 
and  J.  D.  Traz,  all  of  Oil  Oity,  for  appellee. 

PER  CURIAM.  [1,  J]  This  and  two  other 
cases  In 'which  the  losses  grew  out  of  the 
same  flre  were  tried  together,  resulting  In 
a  Terdlct  and  Judgment  for  the  plaintiff  In 
the  respective  cases.  One  Alice  B.  Hltchey 
also  brought  an  action  and  recovered  a  Judg- 
ment against  the  same  defendant  for  losses 
caused  by  the  same  flre  in  which  the  testi- 
mony. In  so  far  as  the  same  relates  to  the 
cause  and  origin  of  the  fire  and  the  alleged 
negligence  of  the  defendant,  was  substantial- 
ly the  same  as  that  produced  In  the  other 
cases.  The  legal  questions  In  all  the  cases 
were  the  same. 

The  two  assignments  filed  in  the  present 
case  alleged  the  court  erred  in  not  affirming 
the  defendant's  first  point  that  under  the 
law  and  evidence  the  plaintiff  was  not  enti- 
tled to  recover,  and  In  not  entering  Judg- 
ment for  the  defendant  non  obstante  yere- 
dicto. 

The  learned  trial  Judge  submitted  the  casf- 
to  the  Jury  in  a  charge  exceptionally  clear 
and  entirely  adequate  both  as  to  the  law  tmd 
the  facts,  and  to  which  error  Is  not  assigned. 
For  the  reasons  given  In  the  opinion  filed  In 
the  Ritchey  case  refusing  the  motion  for 
Jndgment  for  the  defendant  non  obstante 
veredicto,  the  learned  Judge  made  a  like  or- 
der In  the  present  case,  and  on  that  opinion 
this  Judgment  is  afiirmed. 


In  re  BELL. 
(Supreme  Court  of  Pennsylvania.    Jan.  7, 1918.) 

1.  QuiETiNO  TiTix  ®=>47(1)— Fbamino  of  Is- 
sue—Petition— Aijjioation  OF  Jurisdic- 
tion Ai,  Facts. 

A  proceeding  under  Act  June  10,  1893  (P. 
L.  415),  by  one  in  possession  to  have  an  issue 
framed  to  determine  title  as  against  other 
claimants  must  comply  with  the  statute  before 
an  issue  will  be  allowed,  and  must  aver  the 
jurisdictional  facts,  and  relief  will  be  granted 
if  "it  shall  appear  to  the  court  that  the  facts 
set  forth  in  the  petition  are  true." 

2.  Quieting  Title  $=»19  —  Remedies  —  Bill 
Quia  Timet. 

Prior  to  Act  June  10,  1893  (P.  L.  415).  con- 
ferring jurisdiction  at  law,  one  seeking  to  re- 
move a  cloud  upon  his  title  to  land  was  required 
to  file  a  bill  quia  timet  on  the  equity  side  of 
the  court,  but  may  now  avail  himself  of  either 
the  legal  or  equitable  remedy. 

3.  (^ietino  Title  «s>23— Fbamino  or  Issue 
—Possession. 

In  a  proceeding  under  such  act  for  the 
framing  of  an  issue  to  settle  rights  in  and  to 
realty,  petitioner,  who  had  occupied  a  house  on 
part  of  the  premises,  where  there  wds  nothing 
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to  show  any  division  of  the  premisea  or  any  ad- 
verse poasession  of  the  remainder,  had  such  pos- 
aeasion  as  to  entitle  her  to  invoke  its  aid  for 
the  ascertainment  of  her  rigltts. 
4.  Quieting  Titub  «=»44(2)— Isbub— Possbs- 
8I0N— Evidence. 

In  such  proceeding  the  admission  of  a  will 
purporting  to  devise  part  of  the  land  to  the 
adverae  claimants  was  error,  as  the  question  was 
not  whether  they  had  title,  but  whether  peti- 
tioner had  possession  thereof,  and  the  fact  that 
petitioner  had  offered  some  evidence  of  her  title 
did  not  warrant  claimants  in  offering  evidence  of 
their  title.  < 

6.  QuiETiNO   Tma   «=»44(2)— ISSUB— POSSKS- 
eioN— Evidence. 

In  such  proceeding  the  fact  that  tenants  oc- 
cupying another,  house  on  the  lot  had  paid  rent 
to  one  of  the  claimants  was  inadmissible  to  show 
actual  adverse  possession  unless  such  claimant 
first  showed  that  the  rent  was  properly  payable 
to  her  as  owner  of  part  of  the  lots  claimed  by 
her,  which  could  only  be  done  by  showing  that 
she  had  title  to  the  premises. 

Appeal  from  Court  of  Common  Pleas,  Ven- 
ango County. 

Petition  by  Mazie  E.  Bell  for  a  rule  on 
Margaret  RoUo  and  others  to  show  cause 
why  an  Issue  should  not  be  framed  in  eject- 
ment to  determine  title  to  land.  From  an 
order  dismissing  the  petition,  petitioner  ai>- 
peals.  Order  reversed,  and  court  directed  to 
award  an  issue. 

Argued  before  MESTREZAT,  POTTER, 
STEWART,  MOSCHZISKER,  and  FRAZER, 
JJ. 

Quincy  D.  Hastings,  of  Franklin,  for  ap- 
pellant. John  li.  Nesbit  and  Robert  F.  Glenn, 
both  of  Franklin,  for  appellees. 

MESTREZAT,  J.  This  is  the  petition  ot 
Mazie  E-  Bell  under  the  act  of  June  10,  1803 
(P.  L.  415),  praying  for  a  rule  to  show  cause 
why  an  issue  shall  no):  be  framed  between 
the  petitioner  and  the  respondents  to  settle 
and  determine  their  respective  rights  and 
title  in  and  to  a  lot  of  ground  containing 
about  two  acres  In  the  Third  ward  of  the 
city  of   Franklin,   Venango  county.   Pa. 

The  petition  alleges  that  the  petitioner  Is 
the  child  and  heir  by  adoption  of  Ella  K. 
Rollo,  deceased,  who  died  Intestate  In  1905 
leaving  a  husband,  Charles  A.  Rollo,  and  no 
children  besides  the  petitioner ;  that  Charles 
A.  Rollo  died  May  20,  1916;  that  Ella  K.  Rol- 
lo at  the  time  of  her  death  was  in  possession 
as  owner  of,  and  had  title  In  fee  to,  said  lot 
of  ground;  that  petitioner  and  Ella  K.  RoUo 
had  been  in  possession  of  said  land  since 
1878,  and  petitioner  has  the  legal  title  by 
operation  of  the  law  of  descents  and  adop- 
tion, and  has'  had  the  right  of  possession 
since  the  death  of  Charles  A.  Rollo,  who  was 
life  tenant  by  the  curtesy,  and  since  hla 
death  petitioner  has  been  in  possession  of 
the  land;  and  that  the  respondents,  Margaret 
Rollo,  second  wife  and  widow  of  Charles  A. 
Rollo  and  the  executors  of  Charles  A.  Rollo, 
deny  petitioner's  title  and  right  of  possession 
to  said  land. 


The  answer  denies  that  petitioner  is  the 
child  and  heir  by  adoption  of  Ella  K.  Rollo, 
and  avers  that,  while  the  legal  title  to  the 
land  was  In  Ella  K.  Rollo,  she  held  it  as 
trustee  for  her  husband,  to  whom  the  collat- 
eral heirs  of  Ella  K.  Rollo,  recognizing  his 
rights,  conveyed  the  title;  denies  that  Ella 
K.  Rollo  ever  had  any  possession  save  that 
had  by  her  husband;  denies  that  petitioner 
ever  was  in  possession  of  any  part  of  the 
premises  except  a  part  devised  to  her  by 
Charles  A.  Rollo,  or  had  any  right  of  posses- 
sion of  any  other  part ;  and  alleges  that  the 
respondents  have  bad  exclusive  possession  of 
that  part  ever  since  Charles  A.  Rollo's  death. 

It  appears  from  the  testimony  that  there 
were  several  dwelling  houses  and  a  green- 
house on  the  lot  of  ground  in  qaestlon. 
During  the  lifetime  of  Charles  A.  Rollo  he 
had  control  of  the  property  and  collected  the 
rents,  though  he  did  not  live  on  the  land. 
The  petitioner,  with  her  husband,  lived  in 
one  apartment  of  a  three-apartment  house  ou 
the  land  during  the  lifetime  of  Charles  A. 
Rollo,  and  has  continued  to  live  there  since 
his  death.  Neither  of  the  respondents  live 
or  have  lived  on  the  land.  The  petitimier 
testified  that  on  June  28,  1916,  shortly  after 
Rollo's  death,  she  notifled  the  tenants  In  the 
other  houses  to  pay  rent  to  her.  Since  Mr. 
ilollo's  death  the  other  tenants  of  the  apart- 
ment house  have  paid  rent  to  the  petitioner, 
but  notwithstanding  the  notices  given  by  her, 
the  tenants  on  the  other  part  of  the  land 
have  paid  rent  to  Mrs.  Rollo,  the  widow,  and 
one  of  the  respondents.  When  this  proceed- 
ing was  instituted,  alx>ut  six  weeks  after 
Mr.  Rollo's  death,  there  had  been  no  change 
in  the  tenants  and  no  effort  by  any  one  to 
oust  any  of  them.  It  appears  that  tJie  water 
for  all  the  houses  on  the  tract  was  procured 
from  wells  thereon,  and  that  since  Mr.  Rollo's 
death  the  petitioner  has  paid  rent  for  water 
for  the  apartment  house  which  Is  supplied 
from  tanks  on  other  property,  althon^  the 
wells  are  on  the  lot  in  question. 

At  the  hearing  respondents  put  in  evidence 
against  the  objection  of  the  petitioner  the 
will  of  Charles  A.  RoUo.  It  devises  to  the 
petitioner  the  three-apartment  house  with  a 
lot  extending  5  feet  on  each  side  of  the  bonse 
and  150  feet  deep,  being  a  part  of  the  lot  in 
controversy.  The  residuary  estate  is  devised 
to  the  widow,  Margaret  RoUo,  with  a  devise 
over  in  case  of  her  death  before  that  of  the 
testator.  The  lot  was  not  divided  during 
the  lifetime  of  Mr.  Rollo. 

The  common  pleas  discharged  the  rule  to 
show  cause  why  an  issue  should  not  be 
framed,  and  dismissed  the  petition  on  the 
ground  "that  the  petitioner  has  not  such 
possession  of  the  lands  described  In  the  peti- 
tion, concerning  which  there  is  any  dispute 
between  her  and  the  respondents,  as  die 
statute  contemplates  as  requisite  In  order  to 
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five  the  court  jurisdiction  under  the  act  at 
1893."  Tbe  court  below  was  of  opinion 
tliat  tbe  petitioner  was  in  ijos^esslon  only  of 
that  part  of  the  premises  known  as  the  three- 
apartment  house  lot,  as  to  which  respondents 
do  not  deny  her  title  under  the  will  of  tix. 
Rollo,  and  that  as  to  the  residue  of  the  lot  In 
qoestlon  her  remedy  was  by  a  suit  In  eject- 
ment The  petitioner  has  appealed,  assign- 
ing for  error:  (a)  The  entire  opinion  and 
Jndgment  of  the  court ;  and  (b)  the  admission 
is  evidence  of  the  will  of  Charles  A.  BoUo. 

Tbe  contention  of  the  appellant  Is  that 
she  has  possession  of  the  entire  lot,  Includ- 
ing the  part  claimed  by  Mrs.  Rollo;  that  she 
lives  on  It,  and  the  tenants  In  the  other 
bonses  are  her  tenants  by  virtue  of  the  title 
set  forth  in  tbe  petition;  that  respondents' 
claim  is  to  a  constructive  possession  based  on 
tbe  theoi7  that  Mr.  Rollo  owned  the  land 
and  devised  It  to  them,  which  gave  them  pos- 
ses!!ion;  that  such  claim  can  be  sustained 
only  by  going  into  the  question  of  respond- 
ents' title,  which  is  not  permissible  in  this 
proceeding;  that  it  was  therefore  error  to 
admit  the  will  in  evidence,  and  the  fact 
that  the  tenants  wrongfully  paid  rent  to  Mrs. 
Rollo  cannot  give  her  possession  or  destroy 
tbe  possession  of  the  appellant. 

Tbe  position  of  the  appellees  Is  that  the 
will  divided  the  lot;  that  appellant  took 
possession  only  of  the  part  devised  to  her, 
and  does  not  reside  on  the  part  of  the  lot 
which  the  appellees  claim;  that  Mrs.  Rollo 
has  had  possession  of  that  part  of  the  lot 
since  her  husband's  death;  and  that  Inquiry 
into  appellant's  title  cannot  be  mtfde  in 
this  proceeding.  The  appellees  concede  that 
appellant  Is  living  on  the  part  of  the  lot  oacn- 
pied  by  the  apartment  house  to  which  they  do 
not  dispute  her  title,  and  claim  that,  as  to 
the  residue  of  the  lot,  her  remedy,  if  any,  Is 
by  an  action  of  trespass  or  ejectment. 

[1,1]  Section  2  of  the  act  of  1893,  under 
which  the  proceeding  was  instituted  provides 
as  follows: 

"When  any  person  or  oersonB,  natural  or  ar- 
tificial, shaU  be  in  possession  of  any  lands  or 
tenements  in  this  commonwealth,  claiming  to 
hold  or  own  poesession  of  the  same  by  any  right 
or  title  whatsoever,  which  right  or  title  or  right 
of  possession  shall  be  disputed  or  denied  by  any 
person  or  persons  as  aforesaid,  it  shall  be  law- 
ful for  any  such  person  to  apply  by  bill  or  peti- 
tion to  tbe  court  of  common  pleas  of  the  county 
where  such  land  is  situate,  setting  forth  tbe 
facts  of  snch  claim  of  title  and  right  of  posses- 
sion and  the  denial  thereof  by  the  person  or  per- 
sons therein  named,  and  thereupon  the  said 
court  shall  grant  a  rule  upon  such  person  or 
persons,  so  denjring  such  right,  title  or  right  of 
poesession,  to  appear  at  a  time  to  be  therein 
named  and  show  cause  why  an  issue  shall  not 
t>e  framed  in  said  court,  between  the  parties,  to 
settle  and  determine  their  respective  rights  and 
title  in  and  to  said  land." 

This  is  not  a  proceeding  recognized  by  the 
common  law,  but  Is  authorized  solely  by  leg- 
islative enactment.  Prior  to  the  legislation 
conferring  jurisdiction  at  law  a  suitor  was 
required  to  se^  relief  by  a  bill  quia  timet 


filed  <m  tbe  equity  side  of  the  court,  and 
thereby  invoke  pixe  aid  of  a  chancellor  to  re- 
move a  doud  resting  upon  his  title  to  the 
land.<  A  party  may  now  avail  himself  of 
either  the  legal  or  equitable  remedy.  Hutch- 
inson V.  Dennis,  217  Pa.  290,  66  Atl.  624. 
The  present  proceeding  being  statutory.  It 
follows  that  the  provisions  of  the  statute 
must  be.  complied  with  before  the  rule  is 
granted  or  an  issue  is  awarded.  The  juris- 
dictional facts  required  by  the  act  must  be 
averred  in  the  petition,  and  relief  will  then 
be  granted  U  "it  shall  appear  to  the  court 
that  the  facts  set  forth  In  tbe  petition  are 
true." 

A  party  may  invoke  tbe  aid  of  the  act  of 
1893  If  he  is  "in  possession  of  any  lands  or 
tenements. in  this  oonunonwealth,  daimlng 
to  hold  or  own  possession  of  the  same  by  any 
right  or  title  whatsoever,  which  right  or  title 
or  right  of  possession  shall  be  disputed  or 
denied  by  any  person  or  iiersons."  These 
facts  are  jurisdictional,  and  must  be  averred 
in  the  petition  and  established  to  the  satis- 
faction of  the  court  before  a  party  is  entitled 
to  an  issue  to  determine  the  rights  and  title 
of  the  parties  to  the  land  in  dispute.  This 
has  been  determined  in  many  cases,  among 
wtiich  may  be  noted  Titus  v.  Bindley,  210 
Pa.  121,  69  AtL  694;  Fearl  v.  Johnstown,  216 
Pa.  206,  66  Atl.  649;  Heppenstall  v.  Leng, 
217  Pa.  491,  66  Atl.  991,  12  L.  B.  A.  (N.  S.) 
662 ;  Putt  V.  Africa,  282  Pa.  182,  81  Atl.  208 ; 
Earhart  v.  Marshall,  2S8  Pa.  366,  82  AtL  462; 
McOormlck  v.  Berkey,  288  Pa.  264,  86  Atl. 
97;  and  Mildren  v.  Nye,  240  Pa.  72,  87  Atl. 
607. 

[3]  The  jurisdictional  fact  at  issue  in  tfie 
present  case  is  whether  the  petltlcmer,  tbe 
appellant  here,  is,  within  the  meaning  of  tbe 
statute.  In  possession  of  tbe  lot  in  controver- 
sy. Tbe  court  was  of  opinion  that  the  peti- 
tioner did  not  have  "such  possession  •  •  • 
as  the  statute  contemplates,"  and  discharged 
the  rule  for  the  issue.  With  this  conclusion 
we  do  not  agree.  We  have  stated  substan- 
tially the  pleadings  and  the  contention  of  the 
parties.  The  learned  court  was  in  error,  we 
think,  in  admitting  In  evidence  the  will  of 
Charles  A.  Rollo.  As  has  been  pointed  out, 
the  single  issue  for  determination  In  the  pro- 
ceeding was  the  possession,  and  not  the  title 
or  ownership  of  the  land  in  controversy. 
Whether  Mrs.  Bell,  the  petitioner,  or  Mr. 
Rollo,  and  since  his  death  his  devisee,  Mrs. 
Rollo,  has  the  title  to  the  premises  is  entire- 
ly outside  the  Issue,  and  evidence  to  estab- 
lish the  title  of  either  of  the  parties  was  im- 
material, and,  when  ofTered,  should  not  have 
been  admitted.  It  Is  true  both  the  petition 
and  answer  claim  title  In  the  respective  par- 
ties, which  is  required  by  the  statute,  but 
proof  of  title  In  either  is  not  required  nor 
permissible  in  determining  the  issue  in  this 
proceeding.  So  far,  therefore,  as  tbe  learned 
court  admitted  such  proof  by  either  party,  it 
was  error.  «nd  the  proof  cannot  be  consld- 
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ered  In  determining  the  petitioner's  right  to 
the  Issue. 

The  petitioner  averred  that  she  was  in  pos- 
session and  owner  In  fee  of  the  entire  lot  of 
ground,  and  set  forth  how  she  acquired  title. 
The  answer  averred  that  Charles  A.  RoUo 
owned  In  fee  and  had  possession  of  the  whole 
lot  at  ,the  time  of  his  death ;  that  he  devised 
the  lot  to  his  widow,  except  the  part,  occupied 
by  the  three-apartment  house,  "of  which  said 
part  the  said  Mazle  E.  Bell  has  had  sole 
and  exclusive  pos8es.slon  since  the  death  of 
said  Charles  A.  Rollo."  It  Is  therefore  ad- 
mitted by  the  appellees  that  appellant  has 
had  actual  possession  of  a  part  of  the  \ot  In 
question  since  May  20,  1916,  when  Charles  A. 
Rollo  died.  The  petition  avers,  what  Is  not 
and  oould  not  well  be  denied  In  the  answer, 
that,  as  the  act  provides,  the  appellaut  has 
claimed  to  have  not  only  the  possession,  but 
the  title,  to  the  whole  lot.  It  is  wholly 
Immaterial  whether  she  claimed  title  or  right 
of  possession  as  the  adopted  daughter  of 
Ella  K.  Rollo  who  had  the  legal  title  when 
she  died  Intestate,  or  from  any  other  source. 
The  jurisdictional  fact  required  to  be  averred 
is  that  petitioner  is  "claiming  to  hold  or  own 
possession  of  the  same  by  any  right  or  title 
whatsoever."  The  validity  of  the  title  is  not 
involved  in  the  Issue.  What,  therefore,  is 
the  effect  of  the  admission  In  the  appellees' 
answer  that  the  legal  title  to  the  entire  lot 
was  in  ElU  K.  Rollo  when  she  died  in  1906 
and  that  ai^ellant  la,  and  has  been  since 
Charles  A.  Rollo's  death,  in  actual  possesslo* 
of  a  part  of  the  lot  to  which  she  claims  title 
and  right  of  possession  to  the  whole  premises! 
Ibe  evidence  shows  that  no  division  of  the  lot 
was  made  in  the  lifetime  of  Mr.  Rollo.  It 
was  held  and  used  by  him  as  one  property, 
and  continues  to  be  such,  unless  it  waa 
divided  by  Mr.  Rollo's  will,  upon  which  the 
appellees  rely  to  make  the  division.  But 
obviously  this  cannot  be  the  effect  of  the  will 
if  Rollo  was  simply  tenant  by  the  curtesy, 
as  his  title  died  with  him,  and  he  could  not 
devise  the  premises  or  any  part  of  them. 
Whether  he  had  the  equitable  title  to  the 
premises,  as  contended  by  the  appellees,  and 
therefore  could  devise  the  lot.  Involves  the 
question  of  title,  which,  as  already  shown, 
cannot  be  inquired  into  or  determined  in  this 
proceeding.  The  position  of  the  parties,  so 
far  as  affects  the  right  of  the  appellant  to 
the  issue,  is  precisely  the  same  as  if  RoUo 
had  devised  the  whole  instead  of  only  a  part 
of  the  lot  to  bis  widow,  and  appellant  is, 
and  was  prior  to  Rollo's  death,  as  now  con- 
ceded, in  actual  possession  of  a  part  and 
claiming  the  whole  property.  In  other  words, 
Rollo's  will  cannot  affect  the  right  to  the 
issue  in  either  instance,  and  must  be  elimi- 
nated from  the  case. 

[4]  If,  as  we  hold,  the  will  has  no  place  in 
the  case,  and  the  property  remains  undivided, 
the  actual  possession  of  a  part  of  the  premi- 
ses, claiming  the  whole,  draws  with  it,  under 


the  pleadings  and  the  circumstances  disclosed 
by  the  competent  evidence,  within  the  pur- 
view of  the  act  of  1893,  the  possession  ol  the 
entire  tract,  and  Justifies  the  granting  of  the 
issue.  The  statute  does  not  prescribe  the 
kind  or  cliaracter  of  possession  that  petition- 
er must  have  to  confer  Jurisdiction  cm  the 
court  to  award  on  issue,  but  provides  simply 
that  he  must  be  in  possession  of  the  premises. 
It  is  contended,  however,  that  Mrs.  Rollo  is  in 
possession  of  the  part  of  the  lot  claimed  b; 
her,  and  that  since  her  husband's  death  the 
tenants  under  Rollo  attorned  to  her,  and 
have  since  accounted  to  her  for  the  rents.  It 
is  admitted  that  she  does  not  reside  on  the 
premises  in  dispute.  The  conduct  of  the  ten- 
ants cannot  avail  Mrs.  RoUo  or  the  other 
respondents.  -The  only  possession  they  can 
have  is  such  as  would  follow  and  be  Incident 
to  the  ownership  of  the  land  in  dispute  ac- 
quired by  Rollo's  will,  but,  as  observed  above, 
the  title  to  the  premises  cannot  be  inquired 
Into  in  this  proceeding  for  any  purpose,  and 
the  will  was  not  admissible  to  show  title  in 
Mrs.  RoUo  for  any  purpose  germane  to  the 
issue  before  the  court.  The  court  was  appar- 
ently of  this  opinion,  but  admitted  the  will 
because  the  petitioner  had  offered  "some 
evidence  of  her  title  or  the  basis  of  it"  The 
petitioner  may  show  how  she  claims  title  or 
the  right  of  possession,  but,  as  indicated 
above,  evidence  on  her  part  to  establish  her 
title  was  not  admissible  for  that  purpose,  and, 
if  offered,  should  have  been  excluded.  That 
it  was  erroneously  admitted  was  no  Justi- 
ftcation  for  permitting  the  respondents  to 
show  their  title. 

[I]  The  payment  of  rent  to  Mrs.  Rollo  by 
soaie  of  the  tenants  was  not  admissible  to 
show  actual  adverse  possession  in  her  unless 
she  first  established  that  the  rent  was  proper- 
ly payable  to  her  as  owner  of  the  part  of  the 
lot  claimed  by  her  (Rankin  v.  Tenbrook,  5 
Watts,  386;  Sheaffer  v.  Eakman,  56  Pa.  141): 
and  this  could  only  be  done  by  showing  tbat 
she  bad  title  to  the  premises.  This  she  ooold 
not  be  permitted  to  do. 

The  order  of  the  court  below  dismissing  the 
petition  for  an  issue  is  reversed,  and  the 
court  is  directed  to  grant  the  prayer  of  the 
petition  and  award  an  issue  as  therein  prayed 
for. 


GLENN  V.  KITTANNING  BREWING  CO. 
et  al. 

(Supreme  Court  of  Pennsylvania.     Jan.  7, 
19ia) 

1.  Corporations  (S=>320(11)  —  Dibkctob  as 
Stockholder  —  Enjoining  Voting  on  ok 
Tr.\n8fer  of  Stock— Evidenck. 
On  a  bill  in  equity  by  stockholder  of  brew- 
ing company  in  behalf  of  himself  and  others  to 
enjoin  director  from  voting  or  transferring  ce^ 
tain  stock,  evidence  held  to  sustain  findin?  that 
issue  of  stock  had  been  made  to  gain  control  of 
the  corporation. 
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2.  COBPORATCONS      «=s>907   —    DIBECTOB8      AS 

Trustkes— Peksonat  Advantaoe— Ibsub  or 

Stock. 
The  directors  of  a  corporation  stand  in  the 
position  of  trasteea  for  the  stockholders,  and 
while  stock  owned  by  director  is  his  individual 
property,  which  he  may  deal  with  as  he  sees 
fit  yet  when  he  acts  officially  he  acts  as  repre- 
FcntatiTe  of  others,  and  cannot  take  an  advan- 
tage of  his  position  for  his  personal  profit  to 
the  detriment  of  the  stockholders. 

3.  C0BPOBATION8  ^s»158  —  New  Ibbux  of 
Stock — Xonci  to  Stockholdebs. 

The  directors  of  a  corporation  most  give 
its  stockholders  notice  of  a  new  issne  of  stock 
and  an  opportunity  to  subscribe  for  stock  in 
proportion  to  their  present  holdings,  although 
men  issue  may  be  long  after  the  corporation's 
business  was  begun,  and  if  they  fail  to  give_  sneh 
notice  and  purchase  the  stock  themselves  in  or- 
der to  gain  control  of  the  corporation,  the  issue 
may  be  set  aside  at  the  instance  of  a  stock- 
holder. 

4.  corpobations  «=»320(1)  —  pubchasb  of 
Stock  by  Directobs  —  Remedy  of  Stock- 
HOU)EB — Eqcity  JnBiBDionoN. 

Where  the  control  of  a  corporation  is  in- 
volved, the  remedy  at  law  for  damages  for  the 
improper  sale  of  stock  is  inadequate,  and  where 
fraud  on  the  part  of  those  managing  the  com- 
pany as  against  the  rights  of  the  stockholders 
IS  averred,  a  conrt  of  equity  has  jurisdiction 
to  inquire  into  the  transaction,  and  make  such 
decree  as  the  circumstances  may  warrant. 

5.  C0BPOBAT10N8     €=>320(5)   —  Action     bt 

8TOCKHOI.DXBS— DEUAND  FOB  Redbebb. 
A  stockholder  cannot  generally  proceed  as 
an  individual  to  redress  a  wrong  done  to  the 
corporation  without  a  formal  demand  upon  and 
a  refusal  by  the  corporation  to  bring  proper  ac- 
tion, but  stockholders  are  not  required  to  do  a 
vain  thing,  and,  where  the  wrongdoers  are  the 
majority  of  the  board  of  directors,  it  is  not  rea- 
sonable to  suppose  that  a  demand  upon  them 
would  he  effective,  and  stockholders  may  insti- 
tute proceedings  in  their  own  name  without 
first  demanding  action  by  the  corporation's  of- 
ficers. 

Appeal  from  Court  of  Common  Pleas, 
Armstrcmg  County. 

Bill  for  Injunction  by  Joseph  W.  Glenn 
against  the  Kittannlng  Brewing  Company 
and  others.  From  a  decree  awarding  an  in- 
junction on  the  final  hearing,  defendants  ap- 
peal.   Affirmed. 

Argued  before  MESTREZAT,  POTTER, 
STEWART.  MOSCHZISKER,  and  FRAZER, 
JJ. 

Harry  C.  Golden,  of  Kittannlng,  John  B. 
Halone  and  Bernard  J.  Myers,  both  of  Lan- 
caster, and  J.  H.  Painter,  of  Kittannlng,  for 
appellants.  John  W.  Reed,  of  Clearfield, 
and  R.  L.  Ralston,  of  Kittannlng,  for  appellee. 

FRAZER,  J.  Defendants  have  appealed 
fr«m  a  decree  entered  conformably  to  a  bill 
in  equity  brought  by  Joseph  W.  Glenn  as  a 
stockholder  of  the  Kittannlng  Brewing  Com- 
pany on  behalf  of  himself  and  other  stock- 
holders Joining  therein,  asking  the  court  to 
declare  illegal  and  Invalid  a  certificate  for  60 
shares  of  the  capital  stock  of  the  corpora- 
tion Issued  to  P.  B.  Stage,  one  of  the  defend- 
ants, and  a  member  of  the  company's  board 
of  directors,  and  for  an  order  that  such  cer- 


tificate be  surrendered  to  the  company  for 
cancellation  and  Stage  enjoined  from  voting 
the  stock  or  making  transfer  thereof.  A  pre- 
liminary injunction  was  subsequently  made 
perpetual  and  a  decree  entered  in  accordance 
with  the  prayers  of  the  bill. 

The  main  facts  upon  which  the  disposition 
oC  the  case  depends  are  not  in  dispute.  The 
board  of  directors  of  the  brewing  company 
was  composed  of  five  members,  consisting  of 
the  original  plaintiff  Glenn,  Harry  G.  Luker, 
who  Intervened  with  others  as  plaintiffs,  and 
the  three  defendants.  The  capital  stock  of 
the  company  consisted  of  1,000  shares  of  the 
par  value  of  $100  each,  of  which  750  had 
been  Issued,  The  company  carried  on  Its  busi- 
ness successfully  for  approximately  ten 
years,  gradually  Increasing  its  plant  and 
equipment  and  accumulating  a  surplus  until 
July,  1916,  when  the  boolc  value  of  its  out- 
standing stodc  was  $322.79  per  share.  In 
the  meantime,  by  reas<m  of  differences 
among  the  stocltholders,  tvro  factions  had 
arisen.  Plaintiff  Glenn  and  Luker,  two  of 
the  board  of  directors,  represented  one  fac- 
tion and  the  defendants  Reese,  Stage,  and 
Jeesc^,  the  remaining  members  and  the  ma- 
Jorltji  of  the  board,  the  other.  Plalnttff'B  fac- 
tion, though  a  minority  of  the  board,  owned 
or  controlled  a  majority  of  the  stock,  consist- 
ing of  381  of  the  760  shares  outstanding,  359 
shares  were  controlled  by  defendant  faction, 
and  the  remaining  10  shares  were  in  the 
hands  of  neutral  parties.  On  July  7, 1016,  at 
a  regular  meeting  of  the  board  of  directors, 
attended  by  the  three  defendants  only,  a 
resolution  was  adopted  authorizing  the  man- 
ager, Stage,  "to  sell  any  xwrtion  of  the  260 
shares  of  the  treasury  stock  at  a  price  not 
less  than  par,  $100  per  share,  for  the  purpose 
of  paying  off  the  Indebtedness  of  the  com- 
pany." Notice  of  this  meeting  was  not  re- 
quired to  be  given  the  dlrecttws;  the  court, 
however,  found  the  secretary  made  an  honest 
effort  to  notify  the  absent  members  by  tele- 
phone, and  that  such  notice  was  actually  re- 
ceived by  Glenn.  Agreeably  to  the  resolu- 
tion, and  within  a  week  after  the  meeting, 
60  shares  of  the  company's  stock  were  Is- 
sued to  Stage  at  par.  These  shares  gave 
defendants  the  control  of  the  company.  De- 
fendants give  as  reason  for  the  Issuing  of  the 
additional  stock  a  demand  by  the  Safe  De- 
posit &  Title  Guaranty  Company  for  pay- 
ment of  a  demand  note  of  the  brewing  com- 
pany for  $6,000  held  by  the  guaranty  com- 
pany. 

[1]  The  findings  of  the  court  below,  and 
the  testimony  in  the  case,  show  the  brewing 
company  Intended  to  become  indorser  on  the 
note  of  one  McGregor  for  $6,000  to  enable  the 
latter  to  purchase  a  hotel  property.  The 
McGregor  note  was  to  be  discounted  by  the 
guaranty  company,  and  its  president  had  in- 
formed the  brewing  company  that  before 
such  indorsement  would  be  accepted  the  $6,- 
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000  demand  note  mnat  be  paid.  No  other  de- 
mand wa8  made  for  payment  of  the  note.  As 
a  matter  of  fact,  the  trust  company  held,  as 
collateral,  bonds  of  the  brewing  company  to 
the  extent  of  $8,000,  and  the  brewing  com- 
pany also  held  In  its  treasury  an  additional 
number  of  Its  corporate  bonds  acceptable  as 
collateral,  and  available  for  the  purpose  of 
raising  fnnds  for  any  legitimate  purpose  re- 
quired by  the  company.  The  brewing  com- 
pany was  under  no  obligation  to  become 
surety  on  the  proposed  loan,  and  did  so  mere- 
ly as  a  matter  of  business  policy,  with  a  view 
to  procure  a  new  customer  for  Its  products. 
No  opportunity  Ws  given  other  stockholders 
to  subscribe  proportionately  for  the  purchase 
of  the  50  shares  of  the  stock  lssu6d,  and  they 
were  without  knowledge  of  the  transaction 
until  more  than  a  month  after  the  issue  had 
been  made.  No  reason  on  account  of  finan- 
cial conditions  of  the  company  was  apparent 
for  issuing  the  aditlonel  stock,  and  the  court 
found  the  real  purpose  of  the  transaction  was 
to  place  the  control  of  the  company  in  the 
bands  of  the  faction  represented  by  the  de- 
fendants, and  in  its  opinion  stated  as  follows: 

"While  ostensibly  the  purpose  in  s^Ilinfr  the 
said  60  shares  of  the  nnismied  capital  as  afore- 
said to  StaKB  was,  as  defendante  contend,  to 
pay  the  $6,000  note  of  the  company,  then  owing 
to  the  Safe  Deposit  ft  Title  Guaranty  Company. 
was  that  in  tmth  and  in  fact  the  real  pnrpose? 
The  circumstances,  the  surroundings,  the  exist- 
ing conditions,  the  factional  troubles,  the  single- 
ness of  purpose  pursued,  as  shown  and  fairly 
deducible  from  the  evidence,  clearly  point  to  the 
conclusion  that  the  real,  underlying  purpose  was 
to  obtain  control^  of  the  corporation.  •  •  • 
We  are  confirmed  in  this  view,  when  we  see  that 
no  obligation  rested  upon  the  corporation  to  as- 
sist McGregor  by  loaning  its  indorsement  to 
him,  and  that  under  all  the  facts  in  the  case  the 
loan  could  not  be  regarded  as  a  desirable  one 
from  the  standpoint  of  the  security.  Aside 
from  said  loan,  there  would  have  been  no  call 
from  tiie  bank— at  least  that  is  a  fair  inference 
from  the  evidence— for  payment  of  the  $6,000 
note.  However,  if  there  had  been  necessity  to 
pay  off  said  loan,  why  should  a  sale  of  the  un- 
issued stock  be  resorted  to  when  $21,000  worth 
of  the  first  mortgage  bonds  lay  in  the  treasury 
of  the  company,  available  for  sale  or  for  collat- 
eral to  obtain  loans,  and  another  $8,000  worth 
then  up  as  collateral  to  secure  said  $6,000  note, 
which  at  once  would  be  available  upon  payment 
of  the  note?  It  is  not  at  all  apparent  that  the 
financial  condition  of  the  company  at  the  time, 
demanded  the  sale  of  the  said  stock." 

The  findings  of  fact  by  the  court  below  are 
amply  supported  by  the  testimony  in  the 
case,  and  will  therefore  not  be  disturbed. 
Myers  v.  Consumers'  Coal  Co.,  228  Pa.  444, 
77  AtL  629;  Hull  v.  Delaware  ft  Hudson 
Co.,  255  Pa.  233,  90  Atl.  740.  Nor  does  er- 
ror appear  in  the  legal  conclusions  on  the 
facts  found. 

[2]  No  rule  is  better  established  than  that 
the  directors  of  a  corporation  stand  In  the 
position  of  trustees  for  the  entire  body  of 
stockholders,  and  while  stock  owned  by  the 
director  is  his  individual  property  to  be 
dealt  with  as  he  sees  fit  in  the  same  manner 
and  to  the  same  extent  as  other  stockhold- 
ers, y«t,  when  be  acts  In  his  official  position. 


he  is  acting  not  merely  as  an  Indivldnal,  but 
as  representative  of  others,  and  is  prohibited 
from  taking  advantage  of  his  position  for  bis 
personal  profit  or  reaping  personal  benefit  to 
the  detriment  of  the  stockholders  whom  be 
represents.  Whenever  there  Is  an  intimation 
that  a  director  has  violated  the  duty  thus 
imposed  upon  him  by  virtue  of  his  office,  or 
has  failed  to  act  fairly  and  honestly  toward 
those  whom  be  represents,  the  law  ceases  to 
look  at  the  mere  form  of  the  device  or  means 
employed,  and  "pierces  through  the  surface, 
and  seizes  upon  the  evils  which  lie  within." 
Tenth  National  Bank  of  Philadelphia  v. 
Smith  Construction  Co.,  242  Pa.  269,  S9  AU. 
76 ;  Hecfaelman  v.  Geyer,  248  Pa.  430,  94  Atl. 
188,  Ann.  Cas.  1917A,  236. 

[3]  The  circumstances  under  which  the 
stock  in  controversy  was  Issued  and  purchas- 
ed by  one  of  the  directors  who  voted  for  the 
resolution  were  adequate  to  raise  a  doubt  of 
the  good  faith  of  the  directors.  Assuming 
the  resolution  was  proper  and  there  was  suf- 
ficient reason  for  issuing  the  stock,  the  di- 
rectors who  were  present  at  the  meeting  had 
no  right  to  subscribe  for  the  new  issue  with- 
out first  notifying  all  stockholders  and  af- 
fording them  an  opportunity  to  take  up  the 
stock  in  proportion  to  the  amount  of  the 
shares  already  held  by  them.  This  Is  espe- 
cially .  true,  la  view  of  the  long-standing 
dispute  uetween  the  two  factions  and  the  at- 
tempt by  both  to  obtain  a  controlling  inter- 
est The  directors,  as  a  board,  bad  knowl- 
edge of  this  fact,  and  there  were  consequent- 
ly particular  reasons  requiring  them  to  act 
impartially  and  in  the  interest  of  the  stock- 
holders as  a  whole.  They  were  bound  to 
give  notice  and  afford  them  an  opportunlty 
to  subscribe  for  the  stock  on  equal  terms, 
and  It  Is  immaterial  that  such  additional  is- 
sue was  made  long  after  the  business  of  the 
company  was  begun.  Morris  et  aL  v.  Stev- 
ens et  al.,  178  Pa.  563.  36  Atl.  151 ;  Electric 
Co.  v.  Electric  Co.,  200  Pa.  616,  60  AU.  164 ; 
Cook  on  Corporations,  {  280. 

[4]  We  cannot  agree  with  the  contention 
that  a  court  of  equity  is  without  Jurisdic- 
tion to  set  aside  the  transaction  complained 
of,  and  that  plaintiffs'  remedy,  if  any,  is  by 
action  at  law  for  damages.  Where  the  ques- 
tion of  control  of  the  corporation  is  Involved, 
the  remedy  at  law  for  damages  for  an  im- 
proper sale  of  stock  may  be  entirely  inade- 
quate, and  where  an  averment  of  fraud  on 
the  part  of  those  having  management  of  the 
company  appears,  as  against  the  rights  and 
interest  of  the  stockholders,  a  court  of  equi- 
ty has  Jurisdiction  to  inquire  Into  the  trans- 
action and  make  such  decree  as  the  circum- 
stances may  warrant.  Electric  Co.  v.  Elec- 
tric Co.,  supra. 

[6]  The  fact  that  no  previous  demand  was 
made  by  pitiintiffs  on  the  corporation' to  take 
action  In  the  matter  is  of  no  importance  un- 
der the  facts  in  this  case,  although  the  gen- 
eral rule  is  that  a  stockholder  is  not  war- 
ranted In  proceeding  as  an  individual  with- 
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«ot  a  formal  demand  and  refusal  of  the 
corporation  to  bring  proper  action  (Ciommon- 
wealth  Title  Insurance  &  Trust  Go.  v.  Selt- 
zer, 227  Pa.  410,  76  Aa  77,  136  Am.  SL  Rep; 
896);  yet  plaintiffs  are  not  required,  either 
in  law  or  equity,  to  do  a  vain  or  useless 
thing.  The  wrongdoers  In  this  case  were  the 
majority  of  the  board  of  directors,  and  as 
tbey  committed  the  wrong  complained  of,  it 
is  scarcely  reasonable  to  suppose  a  demand 
upon  them  to  bring  corporate  action  would 
have  produced  results.  Plaintiffs  were  there- 
fore justiiied  in  instituting  proceedings  tn 
their  own  name  without  first  demanding  ac- 
tion on  the  part  of  the  corporate  officers. 
Treat  t.  Pennsylvania  Mutual  Life  Insur- 
ance Co.,  203  Pa.  21,  52  Atl.  60. 
The  decree  of  the  court  below  is  affirmed. 


DEWAB  V.  CARSON  et  aL 
(Supreme  Court  of  Pennsylvania.    Jan.  7, 1918.) 

1.  Covenants  «=»51(2)— BmLDiNo  Restbio- 

TIONS— ENrORCEMENT— CORSTBUCTION. 

Whfle  building  restrictions  are  enforceable, 
they  are  not  favored  by  the  law,  and  covenants 
relating  to  them  are  not  to  be  extended  by  im- 
plication. 

2.  Covenants   «=>51(2)— Bttildino   Bbstbio- 

TI0N8— CONSTBUCnOW. 

A  covenant  in  a  grantee's  deed  that  a  space 
of  40  feet  north  from  the  line  of  an  avenae 
"shall  always  be  left  open"  is  to  be  interpreted 
in  the  light  of  the  manifest  purpose  of  the  par- 
ties, and  the  meaning  and  extent  of  the  restric- 
tion which  was  within  their  contemplation  when 
it  was  imposed  must  prevail. 

3.  Covenants  «=3l08^)— Bcilduio  Bestbio- 
Tions— Bbeach. 

The  deeds  to  lots  abutting  on  a  street  in 
a  residential  district  provided  "that  no  dwelling 
hoose  or  other  building  of  any  kind  shall  ever 
be  erected  or  placed  on  said  lot  within  20 
feet"  of  the  street,  and  that  such  space  should 
be  always  open  and  dear  of  buildings,  and,  by 
aupplemental  recorded  agreement,  the  owners  in- 
creased the  space  to  40  feet.  A  street  railway 
company  purchasing  two  of  the  lots  proceeded 
to  lower  tneir  erade  within  the  restricted  space 
and  to  erect  poles  and  lav  tracks  thereon  for  a 
street  car  loop.  Held,  tnat  such  improveiiient 
was  a  breach  of  the  covenant,  and  would  be 
enjoined. 

Appeal  from  Superior  Court. 

Bill  in  equity  for  an  Injunction  by  John 
Dewar  against  W.  B.  Carson  and  others. 
From  a' Judgment  of  the  Superior  Court  (67 
Pa.  Super.  Ct  627)  reversing  a  decree  dis- 
missing the  bill,  defendants  appeal.    Affirmed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, MOSCHZISKEB,  FBAZEB,  and 
WAUOING,  JJ. 

Edwin  W.  Smith  and  Beed,  Smith,  Shaw 
&  Beal,  all  of  Pittsborgh,  for  appeUant&  M. 
Yf.  Acheson,  Jr.,  of  Pittsburgh,  for  appellee. 

BBOWN,  0.  J.  John  Dewar  and  the  Pitts- 
burgh Railways  Company  are  the  owners  of 
adjoining  lota  situated  on  the  north  side  of 
California  avenue.  In  the  city  of  Pittsburgh. 
Ttte  frontage  of  the  Dewar  ground  is  150 


feet,  and  that  of  the  railways  company  100 
feet.  The  properties  extend  140  feet  north- 
ward to  an  alley.  They  form  part  of  a  duly 
recorded  plan  of  lots,  and  the  title  to  each  of 
them  is  subject  to  the  following  covenant  and 
condition  running  with  the  land,  as  part  of 
the  consideration  therefor: 

"The  above-described  lots  of  ground  are  con- 
veyed by  the  party  of  the  first  part,  and  pur- 
chased and  accepted  by  the  party  of  the  second 
part,  for  himself,  his  heirs  and  assigns,  subject 
to  the  covenant  and  condition  running  with  the 
land,  and  part  of  the  consideration  hereof,  that 
no  dwelling  house  or  other  building  of  any  kind 
shall  ever  be  erected  or  placed  on  said  lot  with- 
in 20  feet  of  the  line  of  California  avenue,  but 
that  a  space  of  20  feet,  as  aforesaid,  shall  al- 
ways be  left  open  and  clear  of  all  buildings,  or 
parts  of  buildings  whatsoever." 

And  then  follows  a  provision  authorizing 
any  owner  or  owners  of  property  located  on 
the  plan  to  proceed  in  any  court  of  law  or 
equity,  by  Injunction  or  otherwise,  to  enforce 
the  performance  of  the  covenant  or  restrain 
its  violation.  On  October  16, 1894,  before  the 
railways  company  acquired  title,  Its  grantor 
and  other  owners  of  lots  In  the  same  square 
entered  Into  an  agreement  which  was  duly 
recorded,  changing  the  building  line  from  20 
feet  to  a  uniform  distance  of  40  feet  from  the 
north  line  of  California  avenue.  The  bill 
filed  by  the  complainant  was  for  an  injunc- 
tion to  restrain  the  railways  company  from 
violating  the  building  restriction  Imposed  up- 
on its  lots.  Its  declared  purpose,  as  found 
by  the  court  below  at  the  time  this  proceed- 
ing was  Instituted,  was  "to  grade  said  lots 
39  and  40  to  the  approximate  level  of  Cali- 
fornia avenue  and  Wynhurst  street,  and  to 
place  thereon.  In  the  form  of  a  loop,  traciss 
over  and  along  which  cars  may  be  operated 
and  allowed  to  stand ;  said  tracks  to  be  laid 
on  ties  supported  by  ballast,  and  said  cars  to 
be  operated  In  the  usual  manner,  by  the  use 
of  poles,  wires  and  electricity."  The  grade  to 
which  the  railways  company  proposed  to  re- 
duce its  lots  Is  approximately  8  feet  below  the 
natural  elevation  of  them  and  the  adjoining 
lots.  The  bin  was  dismissed  on  the  ground 
that  what  the  railways  company  proposed  to 
do  was  not  In  violation  of  the  building  re- 
striction. On  appeal  to  the  superior  court 
this  was  reversed,  and  the  bUl  was  reinstated 
with  a  procedendo;  that  court  having  been  of 
opinion  that  the  proposed  action  of  the  rail- 
ways company  would  be  In  violation  of  the  re- 
striction. Dewar  v,  Carson  et  al.,  67  Pa. 
Super.  Ct  527.  From  this  the  railways  com- 
pany has  appealed. 

[1,2]  While  building  restrictions  are.  en- 
forceable, they  are  not  favored  by  the  law, 
and  covenants  relating  to  tJiem  are  not  to  be 
extended  by  implication.  St.  Andrew's  Lu- 
theran Church's  Appeal,  67  Pa.  512;  Crofton 
V.  St  Clement's  Church,  208  Pa.  200,  67  AQ. 
570;  McOloskey  v.  Kirk,  243  Pa.  819,  90  Att. 
78.    The  error  Into  which  the  learned  court 
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below  fell  was  In  holding  that  the  covenant 
In  the  railways  company's  deed  would  be  ex- 
tended by  implication  if  it  should  be  re- 
strained from  erecting  or  placing  railroad 
tracks,  rails,  poles,  and  ties  on  its  lots.  Un- 
der the  pleadings  and  proofs,  the  question 
was  not  one  of  extending  a  covenant  by  im- 
plication, but  was  as  to  the  meaning  to  be 
given  to  its  express  terms.  The  covenant  In 
the  railways  company's  deed,  read  in  connec- 
tion with  the  agreement  of  October  16,  1894, 
is  that  the  space  of  40  feet  north  from  the 
line  of  California  avenue  "shall,  always  be 
left  open."  These  words  are  to  be  inter- 
preted in  the  light  of  the  manifest  object  or 
purpose  of  the  parties  in  using  them  (Meigs 
V.  Lewis,  164  Pa.  597,  30  Atl.  505;  Landell  et 
al.  V.  Hamilton  et  al.,  175  Pa.  327,  34  Atl.  663, 
34  L.  R.  A.  227;  Murphy  v.  Ahlberg  et  al., 
252  Pa.  267,  87  Atl.  406);  and  the  meaning 
and  extent  of  the  building  restricti<xi  which 
were  within  the  contemplation  of  the  parties 
at  the  time  it  was  imposed  must  prevail. 

[3]  In  view  of  three  findings  of  the  court 
below,  which  were  not  excepted  to  there,  and 
cannot  therefore,  be  disturbed  here,  clear  er- 
ror was  committed  in  dismissing  plalntifiCs 
bill.  After  describing  his  lots  and  those 
of  the  defendant,  the  court  proceeded  to  find 
as  follows: 

"Both  of  said  properties  are  in  a  residence  dis- 
trict." "In  said  40-foot  strip  upon  said  lot 
next  the  plaintiff's  said  property  and  commenc- 
inR  about  7  or  8  feet  westwardly  therefrom,  the 
defendant  Pittsburgh  Railways  Company  pro- 
poses to  install  tracts  (consisting  of  rails,  ties, 
and  baUast),  poles  about  20  feet  high  above 
ground,  and  a  system  of  wires  for  electric  trac- 
tion, together  with  street  cars  11  to  12  feet 
high  and  45  feet  long,  which,  with  and  without 
passengers,  are  to  be  hauled  by  said  railways 
company  over  said  tracks  day  and  night  and 
also  stored  thereon."  "By  means  of  the  require- 
ment that  all  buildings  or  parts  of  buildings 
shall  be  40  feet  back  from  the  street,  the  par- 
ties to  said  restriction,  for  themselves,  tneir 
heirs  and  assigns,  sought  to  protect  and  preserve 
the  lots  in  said  plan  (including  those  now  be- 
longing to  the  parties  to  this  suit),  for  residen- 
tial purposes." 

The  situation  is  thus  concisely  and  aptly 
summed  up  by  the  leanied  president  judge 
of  the  superior  court: 

"The  improvement  contemplated  by  the  de- 
fendants involves  a  material  change  of  the  sur- 
face grade,  a  permanent  erection  of  solid  ma- 
terials, poles  and  wires,  netted  together  to  be 
used  as  a.  part  of  a  general  street  system,  and 
the  occupancy  of  the  surface  tracks  by  cars  in 
motion  or  at  rest  according  to  the  will  of  the 
owner,  and  with  such  frequency  as  their  busi- 
ness requires." 

To  permit  the  railways  company  to  install 
on  the  front  of  its  lots  "tracks  (consisting  of 
rails,  ties  and  ballast),  poles  about  20  feet 
high  above  ground,  and  a  system  of  wltea  for 
electric  traction,  together  with  street  cars  11 
to  12  feet  high  and  45  feet  long,  which,  with 
and  without  passengers,  are  to  be  hauled  by 
said  railways  company  over  said  tracks  day 
and  night,  and  also  stored  thereon,"  would 


defeat  the  very  purpose  of  the  bailding  re- 
striction, which,  as  found  by  the  court  be- 
low, was  "to  protect  and  preserve  the  lots 
for  residential  purposes."  This  is  too  plabi 
for  further  comment,  and  that  portion  of  the 
lot  shall,  in  the  words  of  the  covenant  "al- 
ways be  left  open,"  in  the  sense  in  which 
the  parties  to  the  covenant  used  them,  "to 
protect  and  preserve  the  lots  for  residential 
purposes." 

The  assignments  of  error  on  this  appeal 
are  overruled,  and  the  decree  of  the  superior 
court  is  affirmed,  at  the  cost  of  the  appellants. 


In  re  TOtma. 
(Supreme  Court  of  Pennsylvania.    Jan.  7, 1918.) 

1.  Adoption  $=>14  —  Deckee— Jukisdictios. 

A  decree  of  adoption,  based  on  a  finding 
that  the  father  of  a  child  had  neglected  to  sup- 
port it  for  upwards  of  one  year  in  a  proceed- 
mg  before  a  proper  tribunal,  from  which  do 
appeal  was  taken,  is  presumed  to  be  based  on 
evidence,  and  will  not  be  set  aside  for  lack  of 
jurisdiction. 

2.'  Adoptxoit  «=3i6  —  OusTODi  OF  Child- 
Death,  or  Pabent— Effect. 

A  parent's  right  to  the  custody  of  his  child 
terminates  at  his  death,  and  the  committee  in 
lunacy  of  a  parent  whose  child  has  been  adopted 
cannot,  after  the  death  of  the  parent,  join  in 
appeal  from  order  refusing  to  set  aside  a  decree 
of  adoption. 

8.  Adoption  «=»16— Consent  of  Pabesp- 
MiSAPPBflSHENSlON— Evidence. 
On  appeal  by  the  mother  of  child  from  so 
order  refusing  to  set  aside  a  decree  of  adoption 
to  which  she  had  consented,  evidence  held  not 
to  show  her  consent  under  a  misapprehension 
or  as  a  result  of  persuasion  and  undue  inila- 
ence. 

4.  Adoption  ®=3l6— Status— Riohtb  of  Pab- 
ent. 

By  adoption  a  new  status  is  created,  which 
cannot  be  stricken  down  because  of  regret  of  t 
parent  who  consented  thereto. 

5.  Adoption   <g=i>16 — Findings— Objection. 

Where  the  mother  of  a  child  was  in  court 
and  joined  in  a  prayer  for  the  adoption  of  her 
child  by  others,  and  heard  all  the  testimony,  in- 
cluding that  as  to  her  husband's  neglect  to 
support,  and  the  court  acted  on  the  ease  as  pre- 
sented by  her,  she  could  not  thereafter  be  heard 
to  say  that  facts  were  not  as  then  stated. 

6.  Adoption   «=»15— Appeal,— Review— Dis- 
missal. 

An  appeal  in  case  of  adoption  is,  in  effect,  a 
certiorari,  and  brings  up  nothing  but  the  rec- 
ord, and  the  Supreme  Court  cannot  review  the 
merits,  but  may  inspect  the  whole  record  to 
ascertain  whether  the  court  below  exceeded  its 
jurisdiction  or  legal  discretion,  and,  if  the  pro- 
ceedings were  regular,  may  dismiss  the  appeal. 

Appeal  from  Court  of  Gommoa  Pleas,  Al- 
legheny County. 

Petition  by  Oeorge  W.  Thompson,  commit- 
tee of  Nelson  Young,  and  Frances  Thomp- 
son Toung,  to  set  aside  a  decree  of  adoption 
in  the  matter  of  the  adoption  of  Helen 
Prances  Young.  From  an  order  refusing  to 
set  aside  the  decree,  petitioners  appeal.  Ap- 
peal dismissed. 
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Arpied  before  MESTREZAT,  POTTElBi, 
STEWART,  MOSOHZISKBR,  and  WA]> 
LIXG,  JJ. 

A.  Leo  Weil,  of  Pittaburcfa,  George  W.  John- 
son, of  Parkenbiuv,  W.  Va.,  and  Charles  M. 
Thorp  and  li.  Pearson  Scott,  both  of  Pitta- 
burgh,  for  appellants.  William  A.  Challener 
and  Clarence  Burleigh,  both  of  Pittsburgh,  for 
appelleea. 

WALMNG,  J.  This  Is  a  proceeding  to 
set  aside  a  decree  of  adoption.  On  June 
21,  1916,  James  B.  Laughlin  and  Clara  X. 
Langhltn,  his  wife,  residents  of  Pittsburgh, 
presented  their  petition  In  the  usual  form  to 
the  court  of  common  pleas  of  Allegheny 
coonty  setting  forth,  inter  alia,  their  de- 
sire of  adopting  as  their  «dilld  one  Helen 
Frances  Yoimg,  the  minor  child  of  Nelson 
E.  and  Frances  Thompson  Young;  that  the 
mother  bad  consented  to  the  adoption,  and 
that  the  father  had  neglected  and  refused  to 
provide  for  the  child  for  a  period  of  more 
than  one  year  next  preceding  the  presenta- 
tion of  the  petition,  etc.  Mrs.  Young  also 
formally  Joined  in  the  prayer  of  the  peti- 
tion, and  gave  her  written  consent  to  the 
adoption.  The  conrt,  Hon.  Thomas  D.  Car- 
nahan  presiding,  proceeded  to  a  hearing,  at 
which  Mr.  and  Mrs.  Laughlin  and  Mrs. 
Yonng  were  present  and  examined  and  the 
matter  fully  considered,  at  the  conclusion  of 
which  the  court  made  a  decree  as  follows: 
"And  now,  Jane  21,  1916,  the  foregoing  peti- 
tion presented  in  open  court,  and  after  bearing, 
it  appearing  to  the  court  that  Nelson  E.  Yonng, 
the  father  of  Helen  Frances  Young,  a  minor 
child,  has  neglected  and  refused  to  support  said 
child  for  upwards  of  one  year,  and  that  Frances 
Thompson  Young,  the  mother  of  said  child,  has 
not  been  gnilty  of  any  nesrlect  of  said  child,  and 
has  consented  to  its  adoption  by  the  petitioner, 
and  it  further  appearing  to  the  court  that  the 
welfare  of  said  child  will  be  promoted  by  ttie 
adoption  of  her  by  the  petitioners,  it  is  ordered 
and  adjudged  that  said  Helen  Frances  Young 
shall  and  do  assume  the  name  of  Helen  Young 
Laughlin,  and  have  all  the  rights  of  an  lieir  and 
child  of  said  James  B.  Laughlin  and  Clara  Y. 
Laughlin.  his  wife,  and  be  subject  to  the  duties 
of  such  child,  and  the  adoption  prayed  for  be 
and  is  hereby  allowed  and  granted." 

The  child's  father  was  then  In  a  sanita- 
rium at  Cincinnati,  Ohio,  where  he  had  been 
a  patient  from  October,  1913,  suffering  from 
mental  and  physical  ailments,  and  where  he 
remained  until  his  death  in  July,  1916.  Pre- 
vious thereto^  in  April,  1916,  George  W. 
Thompson  had  been  appointed  his  commit- 
tee by  proceedings  In  lunacy  in  West  Vir- 
ginia, where  Mr.  Young  had  formerly  re- 
sided. 

Mr.  Young  was  a  brother  of  Mrs.  Laugh- 
lin, and  during  his  illness  was  assisted 
financially  by  the  Laughllns,  who  had  ample 
means.  Hie  parties  were  on  terms  of  Inti- 
macy, and  the  child  had.  lived  with  the 
Langhllns  for  some  months  before  the  adop- 
tion. In  the  fall  of  1915  Mrs.  Young  became 
dissatisfied  because  her  wishes  as  to  visiting 
and  receiving  visits  from  the  child  were  not 
granted.     The  dissatisfaction  culminated  in 


May,  1916,  when  she  and  Mr.  Young's  com- 
mittee filed  a  petition  in  the  court  below, 
asking  that  the  decree  of  adoption  be  set 
aside^  to  which  petition  the  Laughllns  filed 
answer,  and  testimony  was  taken.  After 
careful  consideration,  the  court,  in  an  opin- 
ion by  President  Judge  Shafer,  refused  the 
petition.  From  which  order  Mrs.  Young 
and  the  committee  took  this  appeal.  The 
hearing  on  the  petition  to  set  aside  the 
adoption  was  had  after  the  death  of  Mr. 
Young. 

[1,1]  It  is  urged  by  appellants  In  the 
court  below  and  here  that  Mr.  Young's  fail- 
ure to  support  his  child  was  the  result  of 
ill  health,  and  not  of  drunkenness,  profli- 
gacy, or  other  cause  within  the  meaning  of 
the  statute  of  May  28,  1915  (P.  L.  580);  and, 
as  he  had  not  consented  to  the  adoption,  the 
court  was  without  jurisdiction.  There  was 
no  record  preserved  of  the  evidence  submit- 
ted to  the  court  in  the  proceeding  for  adop- 
tion, so  we  Iiave  no  accurate  knowledge  of 
Just  what  it  consisted.  The  court  there 
finds  that  the  father  "has  neglected  and  re- 
fused to  support  said  child  for  upwards  of 
a  year."  The  presumption  is  that  such  find- 
ing was  based  on  the  evidence.  The  pro- 
ceedings are  regular ;  it  was  a  matter  with- 
in the  Jurisdiction  of  the  court;  and  that 
was  the  proper  tribunal  to  determine  wheth- 
er there  had  been  such  a  neglect  and  refus- 
al to  support  as  Is  contemplated  bjr  law. 
The  Jurisdictional  facts  were  averred  and 
found,  and  no  appeal  taken  therefrom.  In 
our  opinion  the  record  discloses  nothing  that 
would  warrant  setting  aside  the  decree  of 
adoption  for  want  of  Jurisdiction.  The  fa- 
ther's legal  status  as  a  lunatic  was  not  fixed 
until  after  the  adoption,  and  he  died  before 
the  order  appealed  from  was  made.  His 
rights  terminated  at  his  death;  and,  in  our 
opinion,  his  committee  bad  no  authority 
thereafter  to  Join  In  the  appeal,  whatever 
his  rights  may  have  been  theretofore.  The 
trust  ended  by  the  death  of  the  lunatic  (sec- 
tion 41,  Act  of  June  13,  1836  [P.  L.  592; 
Purdon's  Digest,  vol.  2,  p.  2396]);  and  the 
committee's  authority  then  ceased  (Stobert 
V.  Smith,  184  Pa.  34,  38  Atl.  1019). 

[3, 4]  Mrs.  Young  is  practically  the  only 
ai^>ellant,  and  contends  that,  while  she  sign- 
ed the  adoption  petition.  It  was  done  under 
a  misapprehension,  and  that  she  never  in 
fact  consented  thereto,  but  thought  it  was 
a  proceeding  to  enable  the  Laughllns  to  ed- 
ucate the  daughter,  not  to  have  her  as  their 
own;  and  also  that  whatever  she  did  was 
the  result  of  their  persuasion  and  undue  in- 
fiuence.  The  evidence  falls  to  sustain  ei- 
ther contention.  The  petition  for  the  adop- 
tion, her  consent  thereto,  and  the  court's  de- 
cree are  very  simple  and  the  matter  was 
fully  discussed  in  open  court  The  weight 
of  the  evidence  Indicates  that  this  adoption 
had  been  well  considered.  Tbete  is  nothing 
to  support  any  claim  of  fraud  or  bad  faith 
on  the  part  of  Mr.  and  Mrs.  Laughlin.    Mrs. 
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Young  undoubtedly  supposed  that  she  woold 
hare  the  privilege  of  exchanging  yisits  with 
the  child,  which  was  Justified  by  the  previ- 
ous relations  of  the  parties,  although  there 
was  no  agreement  to  that  effect,  and  that 
question  is  not  before  the  court.  The  adop- 
tion seems  to  have  been  suitable  and  tor  the 
child's  welfiire.  Mrs.  Young's  financial  con- 
dition has  improved  since  that  time,  and 
she  now  feels  able  to  care  for  her  child,  and 
longs  for  its  companionship.  But  by  adop- 
tion a  new  status  was  created  which  cannot 
be  stricken  down  because  of  regret  of  a  par- 
ent who  consented  thereto. 

[S]  Mrs.  Young  was  present  In  court  and 
heard  all  the  testimony,  including  that  as  to 
her  husband's  neglect  and  refusal  to  sup- 
port the  child,  and  Joined  in  the  prayer  for 
the  adoption,  and  we  agree  with  the  court 
below  that,  whatever  Mr.  Young's  rights 
might  be  if  alive,  she  cannot  question  the 
validity  of  the  adoption  on  grounds  personal 
to  him.  The  court  acted  upon  the  case  as 
presented  by  Mrs.  Young  and  others,  and 
she  cannot  now  be  heard  to  say  that  the 
facts  were  not  as  then  stated.  Bee  Wolfe  v. 
Gordon,  4  Sadler,  307,  and  note. 

[6]  An  appeal  In  case  of  adoption  is  in 
effect  a  certiorari,  and  brings  up  nothing 
but  the  record.  Lewis'  Appeal,  10  Atl.  126; 
Vandermis  v.  Gilbert,  10  Pa.  Super.  C?t.  570. 
While  in  such  case  we  cannot  review  the 
merits,  yet  "we  are  entitled  to  inspect  the 
whole  record  with  regard  to  the  regularity 
and  propriety  of  the  proceedings  to  ascer- 
tain whether  the  court  below  exceeded  its 
Jurisdiction  or  its  proper  legal  discretion." 
Robb's  Nomination  Certificate,  188  Pa.  212, 
41  Atl.  477;  Independence  Party  Nomina- 
tion, 208  Pa.  108,  57  AU.  344;  Franklin  Film 
Mfg.  Corporation,  253  Pa.  422,  98  Atl.  623. 
See,  also.  In  re  Diamond  St.  Pittsburgh,  196 
Pa.  254,  46  Atl.  428,  and  Foy's  Election,  228 
Pa.  14,  76  Atl.  713.  In  our  opinion  the 
court  below  did  not  exceed  its  Jurisdiction 
or  abuse  its  legal  discretion  in  refusing  ap- 
pellants' petition. 

The  appeal  is  dismissed,  at  the  costs  of 
the  appellants. 


COSSETTE   v.   PAULTON   COAL  MINING 

CO. 
(Sapreme  Court  of  Pennsylvania.    Jan.  7,  1918.) 

1.  Master  and  Sebvant  ®=305i^— Defectivk 
Passageway  in  Mink— Liabiutt  of  Own- 
er—Statute. 
In  an  action  for  injury  to  a  miner  from  the 
falling  of  slate  from  the  roof  of  a  newly  con- 
structed passageway,  where  it  appeared  that  it 
was  being  constructed  under  the  supervision  of 
the  mining  foreman,  that  his  attention  was  call- 
ed to  the  dangerous  condition  of  the  roof,  but 
that  it  was  not  remedied,  and  that  be  placed  no 
signal  to  warn  employes  of  danger,  and  told 
plaintiff  and  others  that  they  could  use  the 
passageway,  where  the  owner  had  no  express  or 
constructive  notice  of  the  defect,  and  it  had  not 
existed  so'  long  as  to  become  part  of  the  mine, 


a  compulsory  nonsuit  was  property  entered  as  to 
it,  as  the  negligence,  if  any,  was  that  of  the 
mine  foreman,  who  under  Bituminous  Coal  Mine 
Act  of  June  11,  1911  (P.  L.  756)  is  given  fuU 
charge  of  the  inside  workings. 

2.  Masteb  and  Sebvant  «=3233(2)— Injubibb 

TO   MiNEB— CONTBIBUTOBT   NEGUOBNCE. 

In  such  case,  where  the  mine  company  was 
trying  to  relieve  an  old  passageway,  whidi  had 
been  flooded  with  water,  but  which  was  not  im- 
minently dangerous  bo  as  to  require  the  closing 
down  of  the  mine,  the  miner's  use  of  the  new 
passage  would  not  be  contributory  negligence. 

3.  Masteb  and  Sebvant  ^=»95%— Defective 
Mink  Entbt  —  Ioabiutt  of  Fobeman  — 
Statute. 

The  rule  that,  under  the  general  provisions 
of  the  mining  acts,  placing  the  workings  under 
the  mine  foreman's  charge  and  supervision,  and 
under  certain  special  provisions  thereof,  the 
foreman  is  responsible  for  all  work  in  the  con- 
struction of  the  passageways  is  applicable  to 
the  Bituminous  Coal  Mine  Act  of  June  11,  1911 
(P.  L.  756). 

Appeal  from  Court  of  Common  Pleas,  Arm- 
strong County. 

Trespass  by  Joe  Cossette  against  the  Paul- 
ton  Coal  Mining  Company,  to  recover  dam- 
ages for  personal  Injuries.  From  a  final 
order  refusing  to  take  off  a  compulsory  non- 
suit plaintiff  appeals.    Affirmed. 

Argued  before  MBSTREZAT,  POTTER, 
STEWART,  MOSCHZISKER,  and  FRA- 
ZBR,  JJ. 

H.  Fred  Meroer,  of  Pittsburgh,  O.  K  Har- 
rington, of  Kittannlng,  and  Walter  L.  Dipple, 
of  Pittsburgh,  for  appellant  H.  A.  HeUman, 
of  Pittsburgh,  and  F.  a  Jones,  of  Kittannlng, 
for  appellee. 

MOSOHIZI'SKByR,  J.    On  December  7,  1914, 

the  plaintiff,  Joe  Cossette,  an  employ^  of  de- 
fendant company,  was  severely  injured  in  the 
latler's  coal  mine.  He  sued  in  trespass,  al- 
leging negligence.  The  court  below  entered 
a  nonsuit,  which  it  subsequently  refused  to 
remove;   hence  this  appeal. 

[1,2]  The  case  Is  so  well  disposed  of  In 
the|  following  excerpts  from  the  opinion  of 
the  learned  court  below  that  we  need  add 
but  little  thereto: 

"A  cross  entry  to  connect  the  main  hanlage- 
way  with  a  face  entry  •  •  •  was  in  process 
of  completion  at  abont  this  time  [the  date  of 
the  accident],  •  •  •  From  both  ends  it  had 
been  driven  and  constructed  by  miners,  who  as 
they  advanced  approached  eacn  other;  and  so 
the  work  continued  until  in  the  afternoon  of  De- 
cember 6,  1914,  when  they  met  and  knocked  or 
cut  through  a  small  hole  •  •  •  from  two 
feet  to  three  feet  in  size.  •  •  •  The  plaintiff 
had  not  been  engaged  in  working  in  the  new  en- 
try, but  was  mining  coal  in  another  part  of  the 
mine.  On  the  morning  of  the  day  of  the  injury 
he  went  to  bis  work  at  6:30  o'clock,  and  com- 
pleted his  day's  work  about  ll  o'clock  a.  m., 
when,  in  company  with  his  fellow  employ^, 
Ameliori  Buffa,  he  started  to  go  out  of  the  mine. 
In  going  out  they  proceeded  by  way  of  this  new 
entry,  Buffa  being  in  the  lead,  and  having  passed 
through  the  aforesaid  opening  or  hole,  cut 
through  the  preceding  day,  the  plaintiff,  when 
abont  eight  or  ten  feet  beyond  it,  was  caught  by 
a  fall  of  slate  and  rock  from  the  roof  and  se- 
verely injured.     The  evidence  on  the   part  of 
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plaintiif  showed  that  the  defendant  company,  at 
the  time  of  the  accident  and  prior  thereto,  had 
in  its  employ  a  certified  mine  foreman  (Curt 
Snare)^,  a  superintendent  (a  Mr.  Lace),  and 
about  75  to  80  miners  or  employes.  It  further 
appears  that  the  mine  foreman,  under  whose  su- 
perviaion  this  new  connecting  entry  was  being 
constructed  and  driven,  was  at  the  point  where 
the  aforesaid  hole  was  cut  through,  just  imme- 
diately or  soon  thereafter,  and  that  his  attention 
was  called,  by  •  •  •  one  of  the  miners 
engaged  in  driving  said  entry,  to  the  had  condi- 
tion of  the  roof  at  or  near  said  hole.  •  ♦  • 
He  said :  'All  right,  I  will  fix  it  up  later.'  In 
this  condition  it  remained  that  day  and  the 
next  morning.  When  plaintiff  and  other  em- 
ployes came  to  go  to  work,  they  were  told, 
by  the  foreman,  of  the  cut-through,  and  that 
"they  could  use  that  way  in  going  in  and  out  or 
back  and  forward,  if  they  wished,'  instead  of  the 
old  way,  as  it  would  be  nearer.  The  plaintiff, 
however,  in  going  into  the  mine  -that  morning, 
used  the  old  way,  and  [later  in  the  day]  for  the 
first  time  attempted  to  go  out  by  using  the  new 
entry  [when  he  was  hurt].  •  •  •  Does  the 
plaintiff's  evidence  show  negligence  of  the  de- 
fendant company  causing  the  injury  complained 
of?  If  so,  we  were  in  error  in  directing  a  non- 
sait.  The  evidence' shows  that  the  company  em- 
ployed both  a  superintendent  and  a  certified 
mine  foreman ;  that  the  entry  wherein  the  in- 
jury occurred  was  in  process  of  construction,  but 
as  yet  not  completed:  that  a  hole  had  been 
cut  through,  through  which  men  could  crawl,  on 
the  afternoon  of  December  6th  [at  about  3 
o'clock];  and  that  the  accident  occurred  about 
half  past  11  o'clock  a.  m.  the  next  day.  The 
mine  foreman,  who  under  the  act  of  1911  (P.  L. 
756,  782),  is  given  full  charge  of  the  inside 
workings  and  of  the  men  working  therein,  knew 
of  this  cut-through  and  the  defective  condition 
of  the  roof  thereat,  yet,  notwithstanding,  be 
posted  no  danger  signals,  and  did  nothing  to 
guard  and  protect  employes  against  or  from  the 
danger  existing  there,  but  permitted  the  em- 
ployes— even  suggested  to  plaintiff  and  others — 
that  they  might  pass  through  by  that  way. 
There  is  an  entire  absence  of  evidence  that  the 
superintendent  or  owner  of  the  mine  had  any 
knowledge  or  notice  of  the  cut-through  in  the 
said  entry  or  of  the  defective  condition  of  the 
roof  near  thereto,  or  of  the  failure  of  the  mine 
foreman  to  safeguard  it;  as  this  condition  had 
only  existed  for  about  20  hours,  and  a  night 
having  intervened  before  the  accident  happened, 
we  cannot  hold  that  constructive  notice  was 
brought  home  to  the  company,  and  the  evidence 
wonld  not  warrant  sach  a  finding  by  a  jury. 
Keitber  in  our  opinion  was  there  sufficient  evi- 
dence to  submit  to  the  jury  to  warrant  a  finding 
that  the  mine  foreman  was  acting  in  a  dual  ca- 
pacity. There  is  no  evidence  whatsoever  that 
the  defendant  comiwny  liad  any  knowledge  of 
his  [alleged]  inefficiency  or  neglect  of  duties, 
aor  18  there  any  evidence  to  indicate  that  he  did 
not  have  full  and  complete,  exclusive  control, 
diarge,  and  supervision  of  the  underground  or 
inside  workings  of  the  mine  and  the  men  or  em- 
ployes therein  working.  •  •  *  The  accident 
was  due  solely  to  the  negligence  of  the  mine 
foreman,  and  for  his  negligence,  under  the  cir- 
cumstances, the  defendant  company  was  not  an- 
swerable. •  •  •  The  motion  to  take  off  the 
compulsory  nonsuit  is  refused." 

We  have  read  all  the  printed  testimony, 
and  find  the  foregoing  summary  substantial- 
ly correct  Tbe  statement  of  claim  alleges 
that  defendant  "delegated  the  Immediate 
roperrlsion  of  said  mine  to  a  superintend- 
ent"; but,  as  already  indicated,  plaintiff  con- 
tended at  trial  that  this  official  was  fre- 
qoently  absent,  and,  as  a  matter  of  fact,  the 


mine  foreman  really  acted  in  the  dual  ca- 
pacity of  foreman  and  superintendent  We 
agree  with  the  court  below,  however,  that 
the  evidence  relied  upon  to  sustain  this  con- 
tention Is  entirely  too  vague,  indefinite,  and 
Inconclusive  to  Justify  a  Jury  In  so  finding. 

One  other  point  calls  for  attention:  Tbe 
"old  way,"  which,  up  to  the  time  of  the  ac- 
cident, was  regularly  used  by  plaintiff  and 
other  employes  of  defendant's  mine,  had 
been  flooded  by  water  for  a  year  or  more; 
but,  while  this  state  of  affairs  might  have 
put  the  mine  employes  to  a  considerable 
inconvenience,  It  did  not  render  the  way 
impassable  or  Imminently  dangerons.  Plain- 
tiff contends  that  "defendant  was  bound  t* 
take  notice  of  the  dangerons  condition  of  Its 
mine,  and  to  know  that  Its  mine  foreman 
was  violating  the  statute,  and  had  not  pro- 
vided Its  employes  with  a  reasonably  safe 
traveling  way  to  and  from  work";  but  to 
this  It  may  well  be  answered  that  defendant 
was  constructing  tbe  new  passageway  when 
tbe  accident  happened.  In  other  words,  de- 
fendant was  then  apparently  engaged  in  an 
effort  to  relieve  the  condition  In  question, 
which,  considering  the  fact  that  the  old  pas- 
sage was  not  In  any  sense  Imminently  dan- 
gerous, did  not  require  the  company  to  close 
down  its  mine  pending  the  completion  of  the 
new  way.  Under  such  conditions,  it  would 
not  be  contributory  negligence  for  plaintiff 
to  use  the  new.  Instead  of  the  old  way  (Boed- 
er V.  Lehigh  Valley  Coal  Co.,  231  Pa.  663, 
571,  672,  80  Atl.  1121);  but  the  nonsuit  at  bar 
was  not  entered  on  the  ground  of  contribu- 
tory negligence.  The  trial  judge  declined  to 
submit  the  case  to  the  jury  because  he  believ- 
ed there  was  a  lack  of  negligence  on  the  part 
of  defendant  company,  since,  under  the  evi- 
dence, the  negligence.  If  any,  was  dearly 
and  solely  that  of  the  mine  foreman,  for 
which,  under  the  law  as  it  stood  at  the  time 
of  plaintiff's  Injury,  his  employer  was  not 
liable. 

[3]  Of  course,  had  the  new  entry  been  ful- 
ly completed  a  sufficient  period  of  time  be- 
fore the  accident  to  fix  the  defendant  with 
constructive  notice  of  the  defect  therein,  or 
had  defendant  received  express  notice  of  its 
faulty  condition,  or,  again,  had  tbe  way  ex- 
isted for  such  a  length  of  time  as  to  become 
part  of  the  established  plant,  or  further,  had 
it  been  in  use  as  a  regular,  completed  pas- 
sage, then  a  different  case  would  be  present- 
ed, and  defendant  might  be  held  liable;  but 
all  tbe  evidence  shows  the  place  where  plain- 
tiff met  with  his  injury  was  an  entry  still 
in  course  of  construction,  and,  as  recently 
ruled  by  this  court,  in  Watson  v.  Mononga- 
hela  River  Coal  &  Coke  Co.,  247  Pa.  469, 
474.  98  Atl.  625,  627: 

"Under  the  general  provision  placing  the 
workings  under  the  mine  foreman's  charge  and 
supervision,  and  under  certain  special  provisions 
to  be  found  in  the  [Mining]  Acts,  he  [the  fore- 
man] is  responsible  tor  all  work  in  the  course  of 
the  constmction  of  passageways." 
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This  wa3  said  with  reference  to  prior  stat- 
utes, but  it  is  applicable  with  like  force  to 
the  act  of  June  9,  1911  (P.  L.  756). 

Here,  as  properly  ruled  by  the  learned 
court  below,  the  negligence,  if  any,  was  pure- 
ly that  of  the  mine  foreman,  for  which  the 
defendant  is  not  llabla  Dnrkin  v.  Kingston 
Coal  Co.,  171  Pa.  193,  203,  33  Atl.  237,  29  L. 
R,  A.  808,  50  Am.  St  Hep.  801:  Hall  v. 
Simpson,  203  Pa.  146,  148,  52  AtL  4;  Golden 
V.  Mt  Jessup  Coal  Co.,  225  Pa.  164,  166,  167, 
73  Atl.  1103;  Dempaey  v.  Buck  Bun  Coal 
Co.,  227  Pa.  571,  578,  579,  76  AU.  745;  Beed- 
er  V.  Lehigh  Valley  Co.,  supra,  231  Pa. 
575,  576,  80  Atl.  1121;  D'Jorko  r.  Berwlnd- 
White  Co.,  231  Pa.  164,  169,  170,  80  Atl.  77. 
The  situation  of  this  injured  appellant  com- 
mands our  sympathy,  but  the  law  must  be 
administered  as  established;  and  thereun- 
der we  cannot  hold  the  action  complained  of 
to  be  error. 

The  Judgment  Is  aflSrmed. 


MURRAY  V.  SMITH  et  al. 

(Supreme  Court  of  Pennsylvania.    Jan.  7, 1918.) 

Appeal  anu  Erbob  $=>1170(6)— Teohnioal 
Ebbobb— Affiruancx. 
In  assumpsit  by  physician  to  recover  for 
medical  services,  where  the  qaesticns  of  law 
were  few  and  simple,  but  were  made  intricate 
or  confusing  by  toe  conduct  of  counsel,  where 
review  of  record  showed  no  merit  in  the  claim, 
verdict  for  defendants  would  be  sustained  not- 
withstanding technical  errors  arising  from  coun- 
sel's conduct,  especially  where  rules  as  to  the  as- 
signments of  error  were  violated. 

Appeal  from  Court  of  Common  Pleas,  Jef- 
ferson County. 

Assumpsit  by  John  H.  Murray  against  W. 
O.  Smith  and  others,  for  medical  services 
rendered  to  a  decedent.  Verdict  for  defend- 
ants and  judgment  thereon,  and  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  MESTREZAT,  POTTER, 
STEWART,  MOSCHZISKER.  and  ERAZ- 
ER,  JJ. 

Raymond  E.  Brown,  of  BrookvUle,  and  H. 
C.  Campbell,  Gillespie  &  Gillespie,  and  W.  B. 
Adams,  all  of  Punxsntawney,  for  appellant. 
John  W.  Reed,  of  Clearfield,  Clark  &  Stew- 
art, and  Jacob  L.  Fisher,  all  of  Punxsutaw- 
ney,  for  appellees. 

PER  CURIAM.  It  may  well  be  admitted, 
as  suggested  in  the  brief  of  appellant's  coun- 
sel, that  the  trial  of  this  case  was  long,  in- 
volved many  intricate,  controverted,  and  eon- 
fusing  questions  of  law  and  fact,  and  was 
warmly,  even  bitterly,  contested  by  oppos- 
ing counsel,  but  this  admission  must  be  ac- 
companied by  the  suggestion  that  it  was  en- 
tirely owing  to  the  manner  in  which  the  trial 
was  conducted  by  counsel  of  both  parties. 
The  case  was  very  simple,  an  action  of  as- 
sumpsit by  a  physician  to  recover  compensa- 
tion for  professional  services,  and  the  c<»- 


trolling  questions  of  fact  and  law  were  nei- 
ther numerous,  intricate,  nor  confusing,  but 
were  made  so  solely  by  the  inexcusable  con- 
duct of  the  leading  counsel  during  the  trial 
of  the  case,  which  manifestly  tended  to  mis- 
lead rather  than  aid  in  the  solution  of  the 
questions  involved  In  the  case.  Of  course, 
the  court  should  not  have  permitted  such 
conduct,  but,  if  it  resulted  injuriously  to  the 
client  of  either  party,  he  Is  not  in  a  position 
to  complain. 

We  have  reviewed  this  record  with  care, 
and  are  satisfied  that  under  the  competent 
evidence  submitted  to  the  Jury  there  la  no 
merit  In  the  plaintUTs  claim,  and  the  Jury 
and  court  reached  the  correct  conclusion. 
We  therefore  should  and  will  not  be  astate 
in  searching  for  technical  errors,  made  pos- 
sible by  the  irregular  and  unusual  manner 
pursued  by  counsel  in  the  conduct  of  the 
trial  resulting  in  substantial  Justice  between 
the  parties.  The  greater  number,  and  pos- 
sibly all,  of  the  assignments  of  error,  are  in 
violation  of  the  rules  of  this  court,  and,  for 
the  reasons  stated,  we  are  not  inclined  to 
overlook  such  dereliction  and  aid  the  de- 
feated party  in  continuing  the  litigation  by 
reversing  a  Judgment  amply  warranted  bj 
the  evidence. 

We  find  no  reversible  error  in  the  assign- 
ments considered,  and  therefore  the  Judg- 
ment Is  aflirmea. 


COMMONWEALTH  v.  WEBER, 
(Supreme  Court  of  Pennsylvania.    Jan.  7,  1918.) 

1.  Cbiminai,  Law  «s»152  —  MiaDEMBANOB  — 
Statute  of  Liuitations— Concealment  of 
Identity. 

One  charged  with  a  misdemeanor  committed 
In  a  rural  district  and  who  flees  from  arrest  to 
another  state,  but  thereafter  returns  to  a  large 
city  within  the  state  and  lives  under  his  proper 
name,  may  be  denied  the  protection  of  the  two- 
year  statute  of  limitations  (Act  March  31,  1860 
[P.  L.  450]  {  77)  by  disavowing  his  identity  at 
times  in  order  to  evade  arrest. 

2.  Cbiminai.  Law  ^=al52  —  Misdehganob  — 
Statute  op  Limitations  —  "Usdal  Resi- 
dent." 

Under  such  statute,  if  defendant  had  moved 
openly  to  a  large  city  within  the  state  immedi- 
ately after  the  commission  of  the  crime  for  the 
bona  fide  purpose  of  taking  up  his  residence 
there,  he  would  have  been  a  usual  resident" 
within  the  state. 

8.  Cbiminai.  Law  «=al52  —  Misdemeanob  — 
Statute  of  Limitations  —  "Usual  Resi- 
dent"—"Usual." 
Under  Act  March  31, 1860  (P.  L  450)  {  77. 
requiring  that  all  Indictments  for  misdemeanors 
shall  be  brought  within  two  years,  provided  that 
if  the  person  indicted  shall  not  have  been  a 
usual  resident  of  the  state  during  the  term  for 
which  he  would  be  subject  to  prosecution,  the 
indictment  may  be  brought  at  any  time  within 
two  years  after  he  becomes  a  usual  resident 
within  the  state,  the  term  "usual  resident"  does 
not  refer  only  to  his  place  of  residence,  bat  also 
to  his  manner  of  residence,  "usual"  meaning 
"customary"  or  "common";   and  to  be  a  "usual 
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resident"  he  most  condact  himself  in  aceordanoa 
with  his  customary  mode  of  life. 

[Ed.  Note.— For  other  definitions,  see  Words 
isd  Phrases,  First  and  Second  Series,  Usual.] 

4.  Criminai,  Law  «=>739(3)— Misdemeanob— 
Limitations— Question  fob  Juby. 

In  a  trial  on  an  indictment  in  1916  for  a 
misdemeanor  committed  in  1910,  wherein  de- 
fendant pleaded  the  two-year  statute  of  limita- 
tions (Act  March  31,  1860  HP.  L.  450]  {  77),  pro- 
viding that  if  a  person  indicted  shall  not  be  a 
nmial  resident  in  the  state  subject  to  a  prosecu- 
tion the  indictment  may  be  brought  within  two 
fears  of  the  time  he  becomes  a  usual  resident  of 
the  state,  held  that  whether  defendant  was  a 
usual  resident  was  for  the  jury. 

5.  Sedtjction  «s»46  —  Pbomise  to  Mabbt  — 
cobrobobation. 

In  a  prosecution  for  seduction,  evidence  that 
defendant  had  been  paying  constant  attention  to 
prosecutrix  for  practically  one  year,  that  they 
became  engaged  to  be  married  about  three 
months  after  they  first  met,  at  wliich  time  he 
gave  her  a  ring;  that  defendant  called  on  her 
at  least  once  a  weelc  for  several  months,  accom- 
panied her  in  public,  and  on  one  occasion  re- 
paired the  engagement  ring,  was,  under  Act 
March  31,  1860  (P.  L.  394)  i  41,  sufficient  cor- 
roborating evidence  of  prosecutrix's  testimony 
as  to  defendant's  promise  to  marry  her. 

Appeal  from  Superior  Court 

Charles  Weber  was  convicted  of  seduction, 
and  from  a  Judgment  of  the  Superior  Court 
(67  Pa.  Snper.  Ct.  497),  affirming  the  Judg- 
ment of  the  quarter  sessions  court,  he  ap- 
peals.   Affirmed. 

Argued  before  BROWN,  C.  J.,  and  MES- 
TREZAT.  i'OTTER,  STEWART,  MOSCH- 
ZISKER,  FRAZER,  and  WALLING,  J  J. 

George  H.  QualU,  of  Pittsburgh,  for  appel- 
lant R.  H.  Jackson,  Dlst  Atty.,  B.  R.  Jack- 
son, Asst.  Dlst  Atty.,  J.  D.  Hem,  and  Den- 
Is  JE.  Behen,  all  of  Pittsburgh,  tor  the  Com- 
monwealth. 

FRAZER,  J.  Defendant  appeals  from  a 
Judgment  of  the  Superior  Court  (67  Pa.  Sn- 
per. Ct.  497),  affirming  the  Judgment  of  the 
court  of  quarter  sessions  of  Allegheny  coun- 
ty, in  which  defendant  was  Indicted  and  con- 
victed for  seduction  and  fornication  and  bas- 
tardy. The  principal  question  for  determina- 
tion la  whether  or  not  defendant  was  an  In- 
habitant or  usual  resident  of  this  common- 
wealth for  a  period  of  two  years  previous 
to  his  indictment  within  the  meaning  of  sec- 
tion 77  of  the  act  of  March  31,  1860  (P.  L. 
427-450),  requiring  all  indictments  for  mis- 
demeanors to  be  brought  within  two  years, 
provided — 

"^hat  if  the  person  against  whom  such  indict- 
ment sb^  be  brought  or  exhibited,  shall  not 
have  been  an  inhabitant  of  this  state,  or  usual 
resident  therein,  during  the  said  respective  terms 
for  which  he  shall  be  subject  and  liable  to  pros- 
ecution as  aforesaid,  then  such  indictment  shall 
and  may  be  brought  or  exhibited  against  such 
person  at  any  period  witliin  a  similar  space  of 
time  during  which  be  shall  be  an  inhabitant  of, 
or  usually  resident  within  this  state." 

The  ofTense  was  alleged  to  have  been  com- 
mitted in  West  Deer  township,  Allegheny 
county,  in  July,  1910,  at  which  time  defend- 


ant was  a  resident  of  that  township.  An  m- 
formation  was  sworn  to  April  7,  1911,  and  a 
warrant  issued,  but  owing  to  defendant's  ab- 
sence, was  not  executed.  An  alias  warrant 
issued  In  April,  1912,  likewise  could  not  be 
served,  and  on  July  6,  1916,  defendant  was 
arrested  on  a  plurles  warrant  Issued  in  Feb- 
ruary, 1913,  and  indicted  September  22,  1916. 
As  to  the  main  facts  there  is  no  controversy. 
Defendant  left  home  on  learning  a  warrant 
had  been  issued  for  his  arrest  going  to 
Youngstown,  Ohio,  and  no  accurate  account 
of  his  whereabouts  thereafter  appears  un- 
til November,  1913,  when  be  took  up  his 
residence  in  Pittsburgh  and  continued  to  re- 
side in  that  city  until  arrested.  For  a  time 
be  had  quarters  at  a  small  hotel,  subsequent- 
ly removing  to  a  boarding  house,  and  has 
continuously  since  1913  lived  in  I>oarding 
houses  in  various  parts  of  the  city,  and  ac- 
cording to  his  testimony  has  been  outside 
the  county  of  Allegheny  but  twice  in  three 
years.  During  that  period  he  worked  at  his 
trade  as  a  carpenter,  being  employed  in  tfiat 
capacity  for  a  time  In  a  department  store  in 
Pittsburgh,  and  at  other  times  in  different 
parts  of  the  city.  While  so  employed  he  ap- 
peared in  public,  lived  under  his  proper  name, 
received  mall  through  the  general  delivery 
at  the  post  office  and  at  his  various  board- 
ing houses,  paid  taxes  and  voted  in  the  dis- 
trict where  he  resided.  It  Is  in  fact  con- 
ceded he  was  an  inhabitant  of  the  state  for 
a  period  sufficient  to  bring  him  within  the 
protection  of  the  statute  of  limitations.  The 
question  is,  Was  he  also  a  "usual  resident" 
of  the  state  within  the  meaning  of  that  ex- 
pression as  used  in  the  act,  or  was  the  stat- 
ute tolled  by  reason  of  various  acts  of  con- 
cealment committed  by  defendant  during  the 
two-year  period  preceding  his  indictment? 

[1,J]  While  a  resident  In  Pittsburgh,  de- 
fendant "off  and  on,"  usually  "over  Sunday," 
visited  his  old  home  In  West  Deer  township, 
where  he  owned  an  Interest  in  a  farm.  On 
these  occasions  attempts  were  made  to  arrest 
him,  but  upon  Inquiry  his  relatives  stated 
they  were  unable  to  give  information  as  to 
where  he  could  be  found.  On  several  occa- 
sions he  hired  a  horse  and  buggy  at  a  llyery 
stable  in  a  borough  adjacent  to  the  city  of 
Pittsburgh,  to  drive  to  West  Deer  township, 
and  attempted  to  conceal  bis  identity  by  us- 
ing an  assumed  name,  and  denying  he  was 
Charles  Weber  upon  being  recognized  by  the 
livery  stable  keeper.  He  also  denied  his  iden- 
tity when  arrested.  The  trial  Judge  charged 
that  if  defendant  lived  In  Pittsburgh  xmder 
his  proper  name  without  attempting  to  dis- 
guise or  conceal  his  identity,  he  must  be  ac- 
quitted; if,  however,  he  endeavored  to 
conceal  his  identity,  he  was  not  a  usual  res- 
ident of  the  state  within  the  meaning  of  the 
statute. 

It  thus  ai^ears  the  exact  question  raised  Is 
whether  one  charged  with  crime  committed 


^sFor  otber  cases  see  same  topic  and  KET-  NUUBER  In  all  K«y-Mumb«red  Digests  and  Indezu 


Digitized  by 


Google 


350 


108  ATLANTIC  HEPOBTHR 


(Pa. 


In  a  rural  district,  who  flees  from  arrest,  but 
subsequently  takes  up  his  residence  in  a 
large  city  within  the  state,  where  he  lives 
under  his  proper  name,  can  be  denied  the 
protection  of  the  statute  by  disayowing  his 
identity  at  times  for  the  purpose  of  aroiding 
arrest 

In  Graham  v.  Commonwealth,  51  Pa.  25S, 
88  Am.  Dec.  581,  it  was  stated  the  proviso  to 
the  section  of  the  act  in  question  was  meant 
for  persons  escaping  and  absenting  them- 
selves to  avoid  punishment  until  the  lapse  of 
time  might  enable  them  to  return  with  im- 
punity. In  Blackman  v.  Commonwealth,  124 
Pa.  578,  17  Atl.  194,  the  trial  Judge  charged 
that  if  the  Jury  found  defendant  left  the 
county  for  the  purpose  of  avoiding  arrest 
and  remained  away  under  circumstances 
which  bafiSed  all  efforts  made  to  find  him,  he 
might  be  convicted  regardless  of  whether 
his  place  of  concealment  was  within  or  with- 
out the  state.  In  that  case  no  evidence  hav- 
ing been  offered  on  behalf  of  defendant,  it 
was  held  the  commonwealth  made  out  a  pri- 
ma fade  case  by  proving  defendant  had  fled 
from  his  usual  place  of  residence  within  the 
state  for  the  purpose  of  avoiding  arrest,  and 
could  not  be  found  within  the  state;  hence 
proof  that  defendant  concealed  himself  out- 
side the  state  was  unnecessary.  The  court 
said  (124  Pa.  583,  17  Atl.  196): 

"If  the  defendant  was  hiding  within  the  state 
instead  of  outside  of  it,  it  was  a  fact  peculiarly 
within  his  own  knowledge,  and  he  was  a  compe- 
tent witness  to  prove  it.  Had  he  done  so,  he 
would  have  been  in  a  position  to  raise  the  ques- 
tion whether  a  fugitive  from  Justice  who  effec- 
tually secretes  bimaelf  within  th«  state,  and 
thus  baffles  all  attempts  to  arrest  him  until  the 
statute  has  run,  can  then  emerge  from  his  hiding 
place  and  successfully  plead  the  statute  of  limi- 
tations. We  will  decide  such  question  when  it 
is  fairly  raised.  The  language  of  the  learned 
judge  below  upon  this  point,  whether  accurate 
or  not,  did  the  defendant  no  barm." 

[3,4]  The  question  here  involved  was  dis- 
posed of  by  the  Superior  Court  in  the  fol- 1 
lowing  language:  I 

"The  words  'usual  resident'  do  not  refer  to  do- ! 

fendant'a  place  of  residence,  but  to  his  manner ' 
of  residence.  'Usual,'  when  used  in  this  sense, 
means  'customary'  or  'common.'  Graham  v. 
Commonwealth,  supra  [51  Pa.  at  page  258,  88 
Am.  Dec.  581].  To  be  an  'usual  resident,'  there- 
fore, one  must  conduct  himself  in  accordance 
with  his  customary  mode  of  life.  One  might 
commit  an  offense  and  move  to  another  part  of 
the  state  in  an  open  manner,  or  even  go  from 
the  state,  if  in  military  service,  and  not  be 
barred  from  claiming  the  benefit  of  the  statute 
(Graham  v.  Commonwealth,  supra) ;  but  this 
is  not  so  where  the  offender  flees  from  justice 
and,  subsequently,  by  fraud  and  concealment, 
succeeds  in  avoiding  arrest.  Unless  we  so  con- 
strue the  act,  the  words  'usual  resident'  become 
meaningless.  If  the  offender  lives  outside  of  the 
state  he  is  a  nonresident,  and  if  be  remains  in 
hiding  or  concealment  within  the  state  he  is  an 
'inhabitant,'  but  not  an  'usual  resident.'  The 
question  is  primarily  one  of  fact,  and  was  prop- 
erly submitted  to  the  jury." 

While  it  must  be  conceded  the  acts  of  con- 
cealment in  this  case  were  not  numerous, 
they  were  committed  at  times  and  places 


when  danger  of  appreboision  was  greatest, 
which  were  when  defendant  visited  Ills  for- 
mer residence  In  West  Deer  township.  Had 
he  removed  openly  to  Pittsburgh  for  tlio 
bona  fide  purpose  of  taking  up  his  residence 
there,  a  different  situation  would  be  present- 
ed. His  original  departure  from  the  state 
was  not  to  take  up  a  bona  fide  residence  else- 
where but  for  the  purpose  of  avoiding  ar- 
rest Such  acts  are  not  consistent  with 
those  of  a  "usual  resident"  of  the  state,  aiid 
one  who  thus  actively  takes  steps  to  avoid 
arrest  has  no  just  cause  for  complaint  wben 
the  Jury  is  permitted  to  infer  from  such  cir- 
cumstances that  he  was  not  a  "usual  resi- 
dent" within  the  meaning  of  the  statute  of 
limitations. 

[S]  The  remaining  question  is  the  sufficien- 
cy of  the  evidence  to  corroborate  the  prose- 
cutrix's testiraony  concerning  the  promise 
of  marriage,  as  required  by  section  41  of  the 
act  of  Marcdi  31,  1860  (P.  L.  384).  Defend- 
ant bad  t)een  paying  constant  attention  to 
prosecutrix  for  practically  one  year,  and 
they  became  engaged  to  be  married  about 
three  months  after  they  first  met  at  which 
time  he  gave  her  a  ring.  The  principal  evi- 
dence relied  upbn  to  corroborate  her  testi- 
mony as  to  the  promise  of  marriage  was  the 
fact  that  she  wore  the  ring  given  her  by  de- 
fendant that  defendant  called  on  her  at 
least  once  a  week  for  several  months,  took 
her  to  church  and  other  places,  and  on  one 
occasion  repaired  the  engagement  ring.  De- 
fendant contends  this  wa3  not  sufficient  evi- 
dence of  corroboration  to  submit  to  the  jury, 
and  relies  ui>on  the  case  of  Bice  v.  Common- 
wealth, 100  Pa.  28,  and  the  same  case  re- 
ported on  retrial  in  102  Pa.  40a  There  it 
appears  from  the  opinion  of  this  court  in 
100  Pa.  28,  page  32,  that: 

"The  attentions  from  which  the  Jury  were  per- 
mitted to  infer  a  promise  of  marriage  were  of 
an  equivocal  character.  The  plaintiff  in  error 
had  been  In  the  house  of  the  prosecutrix  but 
four  times,  according  to  her  own  statement  and 
that  of  her  mother,  and  then  only  for  a  short 
time.  He  met  her  ont  in  the  evenings,  some- 
times at  church,  walked  home  with  her,  and  left 
her  at  the  gate.  This  is  not  the  kind  of  inter- 
course that  usually  takes  place  between  persons 
engaged  to  be  married.  It  may  tend  to  matri- 
mony, but  is  quite  as  likely  to  lead  to  something 
else.  Circumstantial  evidence  of  an  engagement 
of  marriage  is  to  be  found  in  the  proof  of  such 
facts  as  usually  accompany  that  relation. 
Among  them  may  be  mentioned  letters,  presents, 
social  attentions  of  various  kinds,  visiting  to- 
gether in  company,  preparations  for  housekeep- 
ing, and  the  like.  These  and  similar  circum- 
stances, especially  when  the  attentions  are  ex- 
clusive and  continue  a  long  time,  may  well  jus- 
tify a  jury  in  finding  a  promise  of  marriage." 

On  the  second  trial  of  the  case  evidence 
submitted  by  the  commonwealth  was  prac- 
tically the  same  as  on  the  former  trial,  and 
It  was  held,  reversing  the  judgment  of  the 
court  below,  that  the  evidence  was  not  suffi- 
cient to  submit  to  the  jury  on  the  question  of 
corroboration.  In  the  present  case  the  proof 
was  more  substantial  than  was  that  in  Bice 
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r.  Commonwealtb,  and  guffldently  cwiobo- 
rated  prosecutrix,  within  tbe  rule  thereto 
stated,  to  warrant  Its  submission  to  tbe  Jury. 
The  Judgment  Is  affirmed. 


DZIKOWSKA  ▼.  8IJPB:RI0B  STEEL  CO. 

et.aL 

(Snpreme  Court  of  Pennsylvania.    Jan.  7, 1918.) 

t  Masteb  and  Sbbtant  «=5»375(1)  —  Wobk- 

MEH'B   COMPXKSATIOIf  ACT— INJUBT  DrTBINO 

Intebval  in  Wobk. 
Tinker  the  Workmen's  Compensation  Iiaw 
(Act  Jmie  2,  1916  [P.  L.  736])  an  employer  is 
liable  for  competaaation  for  an  injury  sustained 
by  a  workman  during  a  short  interval  while 
awaiting  the  arrival  of  material  with  which  to 
work. 

2.  IIasteb  awd  Skbvant  «=»375(1)  —  Wobk- 
mbn'b     Compensation     Act  —  Iwjubt  in 

COUBSE  OF  ElCPLOTKKNT — InCIDKNTAI,  ACTB. 

A  servant's  acts  of  sdf-ministration,  such  as 
qaenching  his  thirst  or  satisfying  his  hunger  or 
protecting  himself  from  excessive  cold,  which 
are  reasonably  necessary  for  his  health  and  com- 
fort, are  incidental  to  his  employment  and  acts 
of  service  therein  within  the  workmen's  com- 
pensation act,  although  only  indirectly  condu- 
cive to  the  purpose  of  the  employment. 

3.  Masteb  and  Sbbvant  «=»375<1)— Wouk.- 
men's    Compensation    Act   —   Injuby   in 

COUBSB  or  BatPLOTMENT — SMOKING. 

It  ik  not  nnreasonable  for  workmen  to 
smoke  oat  of  doors  during  intervals  in  their 
work  where  it  does  not  interfere  with  their 
duties. 

4.  Master  and  Sebvant  €=>373— Wobkmen'b 
Compensation  Act  —  "Accident  in  the 
ConssE  of  his  Emplotment"— Smoking. 

Where  an  employ^  engaged  in  loading  steel 
DDOn  a  railroad  car,  while  awaiting  the  arrival 
of  trucks  with  more  steel,  struck  a  match  to 
light  a  cigarette,  as  the  result  of  which  his  bur- 
lap apron,  which  was  saturated  with  oil  from 
the  steel,  caught  on  fire,  and  he  was  fatally 
burned,  an  award  of  compensation  to  his  de- 
pendents was  properly  made  under  Workmen's 
Compensation  L«w,  §  301,  permitting  a  recovery 
for  an  "accident  in  the  course  of  his  employ- 
ment" 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Proceeding  by  Mary  Dzlkowska  for  com- 
pensation under  the  Workmen's  Compensa- 
tion Act  for  the  death  of  Victor  Dzikowska, 
opposed  by  the  Superior  Steel  Company,  em- 
ployer, and  the  iBtna  Life  Insurance  Com- 
pany, insurer.  From  a  Judgment  dismissing 
exceptions  to  a  decision  of  the  Workmen's 
Compensation  Board  awarding  compeasation, 
the  employer  and  the  insurer  appeal.  Af- 
firmed. 

Argued  before  MBSTREZAT,  POTTER, 
STEWAKT,  MOSCHZISKER,  and  WAL- 
LING, JJ. 

John  G.  Frazer,  David  A.  Reed,  and  Reed, 
Smith,  Shaw  &  Real,  all  of  Pittsburgh,  for 
appellants.  Allan  Davis,  of  Pittsburgh,  for 
appellee. 

POTTER,  J.  This  is  an  appeal  by  the  Su- 
perior Steel  Company,  and  the  .lEtna  Life  In- 
surance Company,  as  Insurance  carrier,  from 


an  order  of  the  court  of  common  pleas  of  Al- 
legheny county  dismissing  exceptions  to  a 
decision  by  the  Workmen's  Compensation 
Board  awarding  compensation  to  the  widow 
and  minor  children  of  Victor  Dzlkoweka,  de- 
ceased. 

There  are  five  assignments  of  error,  all  to 
the  dismissal  of  exceptions  filed  by  appel- 
lants. They  raise  but  one  question,  which  Is 
stated  In  substantially  the  same  form  by 
counsel  for  appellants  and  appellee,  tbe  state- 
ment of  the  latter  being  as  follows: 

"During  an  intermission  In  tbe  work  pf  a 
mill  an  employ^  struck  a  match  supposedly  for 
the  purpose  of  lighting  a  stogie  or  cigarette, 
and  as  a  result  his  clothing  caught  fire  and  be 
was  fatally  burned.  Was  he  injured  by  an  acci- 
dent occurring  in  the  course  of  his  employment, 
within  the  meaning  of  the  Workmen's  Compen- 
sation Act  of  1916?" 

Section  801  of  the  act  of  June  2,  1915  (P. 
L.  736),  provides: 

That,  when  employer  and  employ^  shall  by 
agreement,  either  express  or  implied,  accept  the 
elective  compensation  provisions  of  the  act,  "com- 
pensation for  personal  injury  to,  or  for  the  death 
of,  such  employ^,  by  an  accident,  in  the  course 
of  his  employment  shall  be  made  in  all  cases  by 
the  employer,  without  regard  to  negligence, 
*  *  *  provided  that  no  compensation  shall  be 
made  when  the  Injury  or  death  be  intentionally 
self-inflicted." 

In  the  same  section  it  la  further  provided: 
"The  term  'injury  by  an  accident  in  the  course 
of  his  employment,'  as  used  in  this  article,  shall 
not  include  an  injury  caused  by  an  act  of  a 
third  person  intended  to  injure  the  employ^  be- 
cause of  reasons  personal  to  him,  and  not  direct- 
ed against  him  as  an  employ^  or  because  of  his 
employment ;  but  shall  include  all  other  injuries 
sustained  while  the  employ^  is  actually  engaged 
in  the  furtherance  of  the  business  or  aSairs  of 
the  employer,  whether  upon  the  employer's 
premises  or  elsewhere.    •    •    • " 

In  the  case  at  bar  Dzikowska,  appellee's 
husband,  with  other  workmen,  was  engaged 
in  the  shipping  room  loading  steel  upon  a 
railroad  car.  They  had  loaded  all  the  steel 
at  hand,  and  were  waiting  for  the  arrival  of 
trucks  with  more  steel.  Dzikowska  wore  an 
apron  of  burlap,  and  also  had  burlap  wrap- 
ped' around  bis  arms  for  the  purpose  of  pro- 
tecting him  in  handling  the  steel,  much  of 
which  was  oiled,  so  that  his  clothing  was 
more  or  less  saturated  with  oil.  He  step- 
ped out  of  the  shipping  room  and  went  Into 
a  box  car,  supposedly  In  order  to  smoke,  as 
he  said  afterwards  that  In  striking  a  match 
upon  his  trousers  the  burlap  apron  caught 
fire.  No  one  saw  him  at  the  moment,  but  di- 
rectly afterward  he  ran  out  of  the  car  all 
aflame,  and  was  so  badly  burned  that  his 
death  resulted  in  a  few  days. 

In  the  compensation  acts  of  some  of  the 
states  compensation  is  allowed  only  for  In- 
juries "arising  out  of  and  In  the  course  of  his 
employment,"  thus  attaching  two  conditions 
to  the  right  to  recover.  In  the  Pennsylvania 
statute  the  words  "arising  out  of"  do  not  ap- 
pear, and  we  are  therefore  relieved  from  the 
necessity  of  considering  the  qifestlon  whether 
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In  this  case  the  accident  arose  ont  of  or  was 
due  to  the  character  of  the  employment.  Under 
our  statute  compensation  is  given  for  person- 
al Injury  or  death  of  an  employs  "by  an  acci- 
dent in  the  course  of  his  employment,"  and  It 
Is  further  provided  that,  while  the  term  used 
shall  not  include  certain  injuries  caused  by 
acts  of  third  persons,  It  "shall  Include  all 
other  Injuries  sustained  while  the  employs  is 
actually  engaged  In  the  furtherance  of  the 
business  or  atTalrs  of  the  employer,  whether 
upon  the  employer's  premises  or  elsewhere." 

[1,2]  The  fact  that,  In  the  present  case, 
Dzlkowska  met  with  an  accident  during  a 
short  interval  of  waiting  for  the  arrival  of 
more  material  to  load  made  no  difference. 
His  period  of  employment  was  not  broken 
thereby.  He  was  discharging  predsely  the 
duty  laid  upon  him  by  his  employer,  and  In 
the  manner  expected  of  him.  As  the  court 
below  said: 

"This  was  not  a  rest  period.  It  was  not  a 
period  when,  by  the  rules  of  the  employment, 
the  employ^  was  free  from  the  duties  of  his 
employment.  It  was  an  indeterminate  period 
of  waiting  for  the  occurrence  of  an  event  which 
would  renew  the  active  operations  of  the  em- 
ployment That  might  be  a  minute,  or  it  might 
be  very  much  more.  But  the  employ^  had  not 
been  called  off  from  work,  and,  in  renewing  his 
work,  would  not  be  called  back.  He  was  there 
read^  to  work  as  soon  as  the  material  was  ready 
for  his  hand." 

What  we  regard  as  a  sound  statement  of 
the  principle  Involved  appears  In  1  Honnold 
on  Workmen's  Compensation,  {  111,  as  fol- 
lows: 

"It  cannot  be  said  that  the  employment  is 
broken  by  mere  intervals  of  leisure  such  as  those 
taken  for  a  meal.  If  an  accident  happened  at 
such  a  time,  there  would  be  no  break  in  the  em- 
ployment, even  though  the  workman  is  paid  by 
the  hour  toT  the  time  he  is  actually  at  work, 
especially  where  the  accident  occurs  on  the  em- 
ployer's premises,  or  about  his  property,  unless 
the  workman  is  doing  something  that  is  wholly 
foreign  to  his  employment.  Acts  of  ministra- 
tion by  a  servant  to  himself,  such  as  quenching 
his  thirst,  relieving  his  hunger,  protecting  him- 
self from  excessive  cold,  performance  of  which 
while  at  work  are  reasonably  necessary  to  his 
health  and  comfort,  are  incidents  to  his  employ- 
ment and  acts  of  service  therein  within  the 
workmen's  compensation  acts,  though  they  are 
only  indirectly  conducive  to  the  purpose  of  the 


employment.  Gonseqnendy  no  break  In  the  em- 
ployment is  caused  oy  the  mere  fact  that  the 
workman  is  ministering  to  his  personal  comforts 
or  necessities,  as  by  warming  himself,  or  seek- 
ing shelter,  or  by  leaving  his  work  to  relieve  na- 
ture, or  to  procure  dnnk,  refreshments,  food, 
or  fresh  air,  or  to  rest  in  the  shade." 

[S,  4]  Nor  do  we  regard  the  fact  that  the 
accident  resulted  from  his  striking  a  match 
for  the  purpose  of  enabling  him  to  smoke  at 
that  time  and  place  as  being  sufficient  to  de- 
bar him  and  his  dependents  from  the  bene- 
fits of  the  statute.  It  is  not  unreasonable  for 
workmen  to  smoke  out  of  doors  during  In- 
tervals of  work  where  It  does  not  Interfere 
with  their  duties.  And  in  th'is  Instance  the 
foreman  testified  that  he  did  not  Interfere 
with  the  men  when  they  were  smoking  oat- 
side  of  the  ballding,  but  he  did  not  allow 
smoking  Inside. 

The  evidence  showed  that  the  burlap  apron 
worn  by  Dzlkowska  for  the  purpose  of  pro 
tecting  his  clothes  while  he  was  working, 
which  was  soaked  with  oil  from  the  steel,  first 
caught  fire  from  the  match  and  the  flames  com- 
municated to  the  burlap  wrappings  on  his 
arms,  worn  for  the  same  pnrpose,  and  also  oil- 
soaked.  It  be  had  not  worn  these  wrappings, 
or  If  they  had  not  become  unusually  Inflam- 
mable by  reason  of  the  work  in  which  he  was 
engaged  for  his  employer,  the  accident  would 
probably  not  have  occurred.  It  Is  not  unusu- 
al for  men  to  strike  matches  on  their  trousers, 
without  thought  of  danger.  The  peril  In  the 
present  case  arose,  or  was  at  least  greatly  In- 
creased, by  the  use  of  burlap  wrappings  worn 
for  the  purposes  of  the  workmen's  employ- 
ment, and  their  inflammable  conditl(m  result- 
ed directly  from  that  employment.  Dzlkow- 
ska was,  of  course,  negligent  in  striking  the 
match  upon  his  oil-soaked  clothes.  But,  un- 
der the  Workmen's  Compensation  Act  of  1915, 
contributory  negligence  on  the  part  of  the 
workman  is  not  a  defense.  The  employer  Is 
liable  for  accidents  In  the  course  of  employ-- 
ment,  except  for  injuries  "Intentionally  self- 
inflicted,"  or  caused  by  an  act  of  a  third  per- 
son Intended  to  Injure  the  workman  tor  rea- 
sons personal  to  him. 

The  assignments  of  error  are  overruled, 
and  the  judgment  is  affirmed. 
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JESTEB  T.  MILIMAK,  School  Tax  CoUector. 

(Superior  Oonrt  of  Delaware.     Sussex.    April 
10,  1918.) 

ScHoous  AND  School  DiarBiors  ^»106  — 
Taxis— Pkbsons  Exempt. 
Rev.  Code  ldl5,  S  2204,  anthorizinc  scfaool 
tiz  collector  ta  proceed  by  suit  to  collect  taxes, 
does  not  contemplate  a  suit  against  a  constable 
having  the  goods  of  a  taxable  under  execution 
or  having  the  proceeds  of  the  sale  of  such  goods 
in  hand. 

Action  by  Charles  Millman,  School  Tax 
Collector,  In  the  name  of  the  Ooiumissioner!> 
for  School  District  No.  6  of  Sussex  County, 
against  Charles  Jester.  Judgment  for  plain- 
tiS,  and  defendant  brings  certiorari.     Kc- 

T6r8Gd> 

PENNEWlIXv  0.  J.,  and  BIOE,  J.,  sitting. 

Robert  C.  White,  of  Georgetown,  f<Mr  4e- 
ffendant  below,  exceptant. 

Action  befMe  a  justice  of  the  peace. 
AmotiK  the  exceptions  filed  to  the  record  was 
the  following : 

"Second.  That  the  said  Charles  Jester  was 
one  of  the  constables  of  Sussex  county  and  had 
the  custody  of  the  goods  and  chattels  of  the  said 
taxable,  by  virtue  of  an  execution  then  in  his 
hands,  and  was  not,  therefore,  liable  to  the  de- 
mand made  by  the  said  Charles  Millman,  tax 
collector  aforesaid,  for  the  proceeds  from  the 
•aid  goods  and  chattels." 

PER  CURIAM.  The  seomd  exception  Is 
fatal  and  It  Is  not  necessary  to  express  an 
opinion  upon  any  other.  The  statute  (Rev. 
Code  1915,  {  2294)  that  gives  tbe  sobool  tax 
collector  the  right  to  "proceed  by  suit  In  tb<i 
name  of  the  school  district  before  any  jus- 
tice of  the  peace  in  said  county  against  any 
person  so  notified,"  etc.,  does  not  contem- 
plate a  suit  against  an  officer  having  the 
goods  of  a  taxable  under  execution  process, 
or  having  the  proceeds  of  tbe  sale  of  such 
eoods  In  band. 

Judgment  reversed. 


STATE,  to  Use  of  KINDER,  County  Treasurer, 
V.  BEACH. 

(Superior  Court  of  Ddaware.     Sussex.    April 
9,  191&) 

PLEADiifo  €=3299  —  Amendment  Dubino 
TbiaI/— Action  on  Bond. 
Under  Rev.  Code  1915,  |  4170,  preventing 
denial  of  signature  in  action  on  a  bond  unless 
defendant  files  an  affidavit  of  denial  at  the 
time  of  filing  his  plea  or  within  such  further 
time  as  the  court  shall  allow,  it  is  within  tbe 
discretion  of  tbe  court  to  allow  such  affidavit 
to  be  filed  after  the  plea  is  filed,  since  sudi 
statute  should  be  liberally  construed. 

Action  by  the  State,  for  tbe  use  of  Edgar 
li.  Kinder,  County  Treasurer  of  Sussex 
County,  against  Joseph  W.  Beach.  On  de- 
fendant's motion  to  file  affidavit  denying  sig- 
nature after  plea  filed.     Motion  al'owed. 

PENNEWILL,  0.  J„  and  RICE,  J.,  sitting. 


Frank  M  Jones,  of  Georgetown,  for  pla,ln- 
tlff.  Andrew  J.  Lynch  and  James  M.  Tun- 
nell,  both  of  Georgetown,  for  defendant 

Action  by  the  State  against  surety  on  a 
tax  collector's  bond.  After  tbe  case  bad  been 
pleaded  to  issue  and  on  the  day  preceding 
tbe  trial,  the  defendant  moved  to  file  an  af- 
fidavit, denying  bis  signature  to  tbe  bond 
sued  on,  under  Rev.  Code  1915,  §  4170.  Tlie 
plaintiff  objected  to  tbe  motion  on  the 
ground  tliat  It  came  too  late,  dttag  Woolley 
on  Del.  Prac.  f  484. 

It  was  contended  for  defendant  that  tbe 
motion  was  within  tbe  discretion  of  tbe  court 
and  allowable  within  tbe  terms  of  tbe  stat- 
ute. 

PHNNEWILIi,  0.  J.  It  la  admitted  that 
tbe  granting  of  defendant's  motion  is  within 
the  discretion  of  the  court,  and  this  is  en- 
tirely consistent  with  the  statute,  which  says 
that  tbe  affidavit  must  be  filed  with  tbe  plea, 
"or  within  such  further  time  as  the  court 
shall  on  motion  allow." 

In  order  to  promote  tbe  trial  of  cases  up- 
on their  merits  the  court  are  disposed  to 
construe  the  statute  liberally,  and  permit 
tbe  filing  of  tbe  affidavit  after  tbe  plea  is 
filed,  unless  it  would  place  the  plaintiff  at  a 
disadvantage  at  tbe  trial.  If  it  appears  to 
tbe  court  that  tbe  plaintiff  is  unprepared  to 
prove  tbe  signature  because  of  defendant's 
failure  to  file  tbe  affidavits  with  bis  plea,  and 
has  not  time  before  the  trial  to  secure  sucb 
evidence,  the  court  may  continue  the  case  on 
plaintltTs  application,  and,  if  it  is  deemed 
proper,  impose  upon  tbe  defendant  the  costs 
of  the  term. 

Motion  allowed. 


GIANDONANCIO  v.  O'DONNBLIa 

(Superior  Court  of  Delaware.     New  Castle. 

March  21,  1918.) 

1.  Landlobd  and  Tenant  ®=a291(16)— Pok- 
ciBLE  Detaineb—Vebdict— Statute. 

In  a  landlord's  action  to  recover  demised 
premises  after  notice  to  quit,  verdict,  "We,  the 
jurors,  •  *  •  do  find  for  the  plaintiff  in  the 
sum  of  six  cents  damages,"  not  finding  for 
plaintiff  with  respect  to  his  right  of  possession 
of  the  premises,  did  not  substantially  meet  tbe 
requirements  of  Rev.  Code  1915,  IS  4071,  4072, 
providing  that,  if  it  shall  be  proved  that  plain- 
tiff is  entitled  to  the  possession  of  the  prem- 
ises, he  shall  have  judgment  for  nossession  and 
his  costs,  and,  in  case  of  a  holding  over  after 
notice  to  quit,  for  such  damages  as  shall  be  as- 
sessed, and  that,  in  case  of  a  tenant's  holding 
over,  verdict  may  be  in  the  form,  "We,  the  ju- 
rors, *  *  *  do  find  for  the  plaintiff,  and  we 
do  assess  the  damages,  on  occasion  of  the  prem- 
ises, to  the  sum  of  ." 

2.  I/ANDLOBD  AND  TENANT  ^55291(16)— FOB- 
CIBLS  DBTAINEB— FOBU  OF  VEBDICT— STAT- 
UTES. 

In  a  landlord's  action  to  recover  the  demised 
premises  after  notice  to  quit,  the  verdict  not 
sul>stantially  meeting  the  requirements  of  Rev. 
Code  1915,  S§  4071,  4072,  was  fatal  error,  which 
cannot  be  amended  under  section  4083,  provid- 
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ing  that  Judgment  in  sncli  action  shall  not  be 
reversed  for  an;  formal  defect  or  error  amenda- 
ble on  the  face  of  the  proceedings. 

Action  by  John  P.  O'Donnell  against  Tony 
Glandonanclo.  To  review  a  judgment  for 
plaintiff  for  damages,  defendant  brings  cer- 
tiorari.   Reversed. 

Judges  BOTCE  and  CONRAD  sitting. 

Julian  C  Walker,  of  Wilmington,  (or  plain- 
tiff. Aaron  Finger,  of  Wilmington,  for  de- 
fendant. 

Action  before  a  Justice  of  the  peace  by 
John  P.  O'Donnell,  landlord,  against  Tony 
Glandonanclo,  tenant,  to  recover  certain  de- 
mised premises,  after  notice  to  quit  Judg- 
ment for  plaintiff  for  damages  only.  Defend- 
ant brings  certiorari.  Judgment  reversed. 
The  only  exception  to  the  record  considered 
by  the  court  appears  In  the  opinion. 

BOTCE,  J.,  delivering  the  opinion  of  the 
court: 

There  are  numerous  exceptions  to  the 
record.  It  is  unnecessary  to  consider  more 
than  one  of  them,  to  wit : 

"That  •  *  •  the  jurors  rendered  a  verdict 
only  for  six  cents  damages  and  nothing  more  and 
not  for  possession  of  the  premises,  and  not  in 
accordance  with  the  statute  in  that  behalf." 

Upon  the  request  of  the  defendant,  the 
cause  was  tried  by  Jury.  Rev.  Code  1915,  8 
4071,  provides  that : 

"If  on  trial  it  shall  be  proved  to  the  satis- 
faction of  the  justice,  or  the  jury,  as  the  case 
may  be,  that  the  plaintiff  is  entitled  to  the  pos- 
session of  the  premises,  he  shall  have  judgment 
for  the  possession  thereof,  and  for  his  costs,  and 
also,  in  case  of  a  tenant  holding  over  after  no- 
tice to  quit,  for  such  damages  as  shall  be  as- 
sessed.   •    ♦    * " 

Section  4072  provides,  in  case  of  tenant 
holding  over,  the  verdict  may  be  in  this 
form: 

"We,  the  jurors,  *  *  •  do  find  for  the 
plaintiff,  and  we  do  assess  the  damages,  on  oc- 
casion of  the  premises,  to  the  sum  of ." 

[1]  The  verdict  In  this  case  was: 
"We,    the  jurors,    *    •    *    do   find   for   the 
plaintiff  in  the  sum  of  six  cents  damages." 

This  was  not  a  finding  for  the  plaintiff 
with  respect  to  bis  right  of  possession  of 
the  premises.  It  was  not  such  a  verdict  as 
substantially  meets  the  requirements  of  the 
statute.  Crow  v.  Cann,  2  Pennewill,  208,  43 
Atl.  839;  Belt  et  al.  v.  Abramson,  2  Boyce, 
536,  82  Atl.  90.  In  the  case  of  Clothier  v. 
Clark,  4  Har.  365,  there  was  an  express  find- 
ing for  the  plaintiff  in  conformity  with  the 
statute.  The  objection  made  was  not  that 
the  verdict  was  erroneous,  but  that  the  Judg- 
ment did  not  follow  the  finding  of  the  Jury. 

[2]  The  error  in  this  case  cannot  be  amend- 
ed under  section  4083  and  it  is  fatal.  But, 
considering  the  merits  of  the  case,  a  writ 
of  restitution  ought  not  to  be  awarded.  The 
Judgment  is  reversed  without  a  writ  of  res- 
titution. 


WHITE  V.  PHII^ADELPHIA,  B.  &  W.  R.  CO. 

(Superior  Court  of  Delaware.    New  Castle. 
April  9,  191&) 

1.  EviDBiTCB  9=9370(4)— Release— Pboof. 

A  personal  injury  release  is  admiasibi^  al- 
though its  execution  is  proved  by  only  one  of  its 
snbscribing  witnesses. 

2.  Pleading     «=9269— Release— Akendkckt 
OF  Bkplxoation. 

After  flaintiff  has  rested  and  defendant  hat 
put  in  its  evidence  on  plea  of  release,  it  is  too 
late  for  plaintiff  to  amend  the  replication,  by 
filing  a  special  plea  of  non  est  factum,  to  war- 
rant evidence  attacking  the  execution  of  the 
release. 

Action  by  Anna  White  against  the  PhU- 
adelphia,  Baltimore  &  Washington  Railroad 
Company.    Instructed  verdict  for  defendant. 

Judges  BOYCE  and  CONRAD  sitting. 

Wilbur  Lb  Adams  and  Levin  Irving  Haudy, 
both  of  Wilmington,  for  plaintiff.  Andrew 
C.  Gray,  of  WUmlngtoo,  for  defendant. 

Action  by  Anna  White  against  the  Phil- 
adelplila,  Baltimore  &  Washington  Railroad 
Company.  To  plaintitCs  declaration,  defend- 
ant pleaded  not  guilty  and  releasa  Plaintifl 
entered  general  replications  and  issues.  At 
the  trial  plaintiff,  after  resting  and  after  the 
defendant  had  introduced  the  release  in  evi- 
dence, moved  to  amend  by  fillug  a  special 
plea  of  non  est  factum.  Motion  denied.  Di- 
rected verdict  for  defendant  The  plaintiff 
claimed  that  she  had  sustained  personal  inju- 
ries by  reason  of  the  negligence  of  the  defend- 
ant company  in  suddenly  starting  its  train,  on 
which  she  was  a  passenger,  while  she  was 
alighting  therefrom,  at  Mt  Pleasant  station, 
on  April  25,  1918.  After  proving  the  facts 
of  the  case,  counsel  for  plaintiff  rested. 
Counsel  for  defendant  proved  by  oae  of  the 
attesting  witnesses  the  execution  of  a  release 
by  the  plaintiff  on  May  6,  1916,  by  which, 
for  the  consideration  therein  named,  the 
plaintiff  released  the  defendant  company 
from  all  claims  for  her  personal  injuries  sus- 
tained while  alighting  from  the  train  of  the 
defendant  at  Mt.  Pleasant  station  on  the 
morning  of  April  25,  1916.  The  release  was 
offered  in  evidence.  Counsel  for  plaintiff 
claimed  that  the  release  bore  the  name  of 
two  subscribing  witnesses,  and  insisted  that 
the  other  witness  should  be  called  to  prove 
its  execution  before  it  should  be  admitted  in 
evidence. 

BOYCE,  J.  [1]  The  execution  of  the  re- 
lease may  be  proved  by  one  of  the  subscrib- 
ing witnesses  though  there  be  more  than  one. 
The  objection  is  overruled  and  tlie  relfease 
is  admitted  in  evidence. 

The  defendant  then  closed.  The  plaintiff 
called  in  rebuttal  the  other  witness  to  the  re- 
lease and  by  several  questions  propounded 
for  that  purpose  sought  to  attack  Its  execu- 
tion by  the  plaintiff.    Counsel  for  defendant 
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objected  for  the  reason  that  the  plaintiff  was 
estopped  from  attacking  the  release  under 
general  replications  and  Issues  to  the  pleas, 
and  urged  that  If  It  was  Intended  to  attack 
the  release  some  proper  special  replication 
shonld  have  been  entered.  Wright  t.  Wil- 
mington City  Ry.  Co.,  2  Marv.  141,  42  AtL 
440. 

Gounad  for  plaliltlff  asked  to  amend  his 
pleadings  so  as  to  be  permitted  to  offer  the 
proof  sought  The  application  was  objected 
to  as  coming  too  late,  citing  Wright  v.  "V^fl- 
mington  City  Railway  Co.,  2  Marv.  141,  42 
xn.  440;  Woolman  &  Sullivan  ▼.  Zebley  & 
Morris,  1  Houst  459. 

CONRAD,  J.  [J]  Under  these  decisions, 
which  are  on  all  fours,  we  decline  to  allow 
yon  to  amend. 

Other  questions  respecting  the  execution  of 
tide  release  and  its  validity  as  such  were  ob- 
jected to  and  ruled  out 

The  testlmcmy  was  closed  and  the  court 
was  requested  to  give  binding  instructions 
to  the  jury  to  find  a  verdict  for  the  defend- 
ant 

CONRAD,  J.  (instructing  the  Jury).  Un- 
der the  release  introduced  by  the  defendant, 
the  court  Is  constrained  to  instruct  you  to 
return  a  verdict  for  the  defendant 

Verdict  for  defendant. 


CBASVUEB  V.  HOLWNGSWORTH. 
(Snpreme  Gonrt  of  Delaware.    Jan.  21,  1918.) 
SPECinc  Pebfobuancz  «=>121(8)  —  Fbatjd  — 

EviDENCB. 

In  a  salt  for  specific  performance  of  a  con- 
tract for  the  sale  of  land,  evidence  held  not  to 
nstain  the  defense  that  the  contract  had  been 
induced  by  false  representations  as  to  the  iden- 
tity of  the  purchaser. 

Appeal  from  Court  of  Chancery,  New 
Castle  County. 

Suit  by  Ralph  HoUingsworth  against  Jesse 
Chandler  for  specific  performance.  Decree 
for  complainant,  and  defendant  appeals.  Af- 
firmed. 

Argued  before  PEaTOEWILL,  C.  J.,  and 
BOTCB,  CONRAD,  and  RICE,  JJ. 

Charles  F.  Curley,  of  Wilmington,  for  ap- 
pellant Hugh  M.  Morris,  of  Wilmington,  of 
the  firm  of  Saulsbury,  Morris  &  Rodney,  for 
appellee. 

The  plaintiff  filed  a  bill  in  the  court  below 
praying  for  a  decree  for  specific  performance 
by  the  defendant  of  an  agreement  signed  by 
the  latter  November  first  1916,  for  the  sale  of 
a  certain  farm  in  New  Castle  County.  The 
Chancellor,  In  granting  the  decree,  gave  no 
opinion  other  than  the  following: 

"After  argument  and  a  careful  review  of  the 
testimony,  I  am  clearly  satisfied  that  the  de- 
fense was  not  sustained  by  the  evidence,  and 
that  there  was  no  equitable  ground  shown  for 
refusing  to  the  complainant  the  relief  sought." 


It  is  undisputed  that  the  defendant  was 
an  old  and  infirm  man,  and  that  the  farm  in 
question  had  been  in  the  possession  of  his 
family  for  more  than  two  hundred  years; 
that  prior  to  the  execution  of  said  agreement 
the  plaintiff  had  no  communication  of  any 
kind  with  the  defendant;  that  all  negotia- 
tions leading  up  to  the  signing  of  the  agree- 
ment were  had  between  HoUingsworth  on 
the  one  side  and  Mr.  and  Mrs.  Harvey,  or 
one  or  both  of  them,  on  the  other;  that 
Chandler's  entire  knowledge  respecting  the 
sale,  and  the  identity  of  the  purchaser,  came 
through  the  Harveys,  who  communicated  to 
him  the  information  given  them  by  HoUings- 
worth that  he  was  trying  to  seU,  or  thought 
he  might  sell,  the  farm  to  Francis  I.  duPont; 
that  the  Harveys  represented  Chandler  in  all 
the  negotiations  respecting  the  sale  of  the 
farm  before  the  agreement  was  signed,  under 
which  HoUingsworth  was  to  receive  from 
Chandler  a  deed  upon  the  payment  of  thirty- 
five  thousand  doI\,ars;  that  HoUingsworth 
paid  to  Chandler  five  hundred  dollars  at  the 
time  the  agreement  was  executed,  and  has 
since  tendered  to  him  a  deed  for  execution, 
and  been  ready  and  willing  to  pay  the  residue 
of  the  purchase  money  on  delivery  of  a  good 
and  sufficient  deed,  which  Chandler  refuses 
to  give;  that  if  HoUingsworth  sold  the  farm 
for  thirty-five  thousand  dollars,  he  was  to 
receive  for  his  trouble  five  hundred  dollars, 
and  If  he  sold  the  farm  for  more  than  thirty- 
five  thousand  dollars,  he  was  to  receive  three 
I)er  cent  of  the  purchase  price;  that  the 
plaintiff  was  to  pay  Mr,  Harvey  three  per 
cent  of  whatever  sum  Mr.  duPont  might  pay 
him  for  buying  the  farm;  that  the  plaintiff 
sold  the  farm,  or  agreed  to  sell  It,  to  Irenee 
duPont  who  gave  him  one  thousand  dollars 
for  purchasing  the  farm. 

The  only  reason  given  by  Chandler  for  re- 
fusing to  perform  his  part  of  the  agree- 
ment is: 

"That  his  attitude  for  a  long  time  past  had 
been  that  the  farm  should  be  sold  to  Francis  I. 
duPont  if  and  whenever  he  should  sell  it  be- 
cause the  said  BVaneis  I.  duPont  owned  ad- 
joining lands,  and  because  of  a  request  in  that 
regard  made  of  him  many  years  "past  by  the 
said  duPont's  mother;  that  HoUingsworth 
knowing  Chandler's  attitude,  represented,  in  ne- 

fotiating  for  the  sale,  that  he  was  acting  for 
'rancia  I.  duPont  (with  whom  Chandler  and 
the  Harveys  had  no  communication) ;  that  such 
representations,  relied  upon  by  Chandler,  were 
false ;  that  he  would  not  have  signed  the  agree- 
ment had  he  known  that  Francis  I.  duPont 
would  not  thereby  acquire  the  farm,  and  there- 
fore returned  to  HoUingsworth  the  money  paid 
at  the  signing  of  the  agreement" 

Although  it  appears  that  Isaac  Chandler 
was  old  and  infirm,  it  is  not  claimed  that  he 
was  insane.  Incapable  of  transacting  busi- 
ness, or  unable  to  manage  his  affairs.  It  Is 
not  contended  that  he  was  Imposed  upon  by 
HoUingsworth  because  of  his  age  or  Infirmity. 
The  defense  Is  based  entirely  upon  fraud, 
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but  there  Is  no  claim  tbat  the  fraud  was  per- 
petrated because  Chandler  was  alone,  un- 
protected and  at  the  mercy  of  Holllngsworth 
at  the  time  he  signed  the  agreement.  It  Is 
undisputed  that  the  Harreys  and  also  Mr. 
Lynam,  Chandler's  private  counsel,  were 
present  The  fraud  relied  upon  by  the  de- 
fendant to. excuse  him  from  performing  his 
part  of  the  agreement,  Is  that  the  complain- 
ant was,  at  the  time  the  agreement  was 
signed,  acting  as  agent  of  the  defendant,  and 
that  the  defendant  signed  the  agreement  on 
the  representation  of  the  complainant  that  he 
was  acting  for  Francis  I.  duPont,  which  rep- 
resentation the  complainant  knew  to  be 
false,  and  which  was  a  material  Inducement 
for  the  defendant  to  execute  the  agreement 

A  part  of  the  evidence  submitted  by  the 
complainant  to  rebut  the  charge  of  fraud 
made  by  the  defendant  consists  of  two  letters 
addressed  to  Irenee  duPont  and  which  were 
admitted  In  evidence  over  defendant's  objec- 
tion. One  of  those  letters  was  dated  Septem- 
ber twenty-flfth,  1916,  signed,  "Jesse  Chand- 
ler, per  M.  E.  J.  Harvey,"  and  contained, 
among  others,  these  words: 

"Should  you  care  to  take  the  whole  farm 
then  you  could  manage  such  to  your  liking." 

It  contained  also  the  following: 
"P.  S.    Should  you  consider  taking  the  farm 
for  all  information   address  M.  E.  J.  Harvey, 
*    •    *    do  not  send   any  of  your  agents  for 
information  communication  private." 

The  other  letter  was  dated  October  six- 
teenth, 1916,  and  signed  "Mrs.  M.  E.  J.  Har- 
vey." It  contains  a  general  description  of 
the  farm,  the  price  for  which  it  could  be 
bought  which  was  fifty  thousand  dollars, 
states  that  she  requested  him  in  her  other 
letter  not  to  send  agents  because  they  an- 
noyed Mr.  Chandler;  and  contains  also  the 
following  pertinent   and    significant   words: 

"It  the  farm  should  be  bought  by  you  or  any- 
one else,  Jesse  Chandler  would  have  to  have  his 
lifetime  right  there.  *  *  *  It  is  just  recently 
Mr.  Chandler  has  made  up  his  mind  the  farm 
could  be  sold.  If  he  could  remain  there  his  life- 
time. You  see  Mr.  Chandler  is  not  piticular 
whether  it  is  sold  or  not.  You  people  being  cir- 
culated around  him.  He  thought  you  might 
need  the  land  and  it  would  make  it  more  con- 
venient by  having  possession  of  it.  This  pric- 
ing the  farm  to  you  is  for  no  length  of  time. 
If  others  wish  to  buy  and  take  it  we  have  the 
right  to  sell  at  once,  or  in  the  future.  I  do  not 
know  whether  you  are  one  of  the  Powder  firm 
below  us  Francis  I.  du  Pont  or  not.  My  busbin 
spoke  to  him,  or  rather  Mr.  Edwards  his  man- 
ager. If  we  should  sell  it  makes  no  difference 
to  us  who  buys  the  farm.  We  have  offered  it 
to  you  people  first" 

At  the  dose  of  this  letter  was  the  following: 
"P.  S.     Do  not  send  agents  for  information. 
They  annoy  Mr.  Chandler." 

In  the  agreement  the  defendant  signed 
there  is  a  reservation  of  the  right  to  occupy 
the  house  and  a  certain  part  of  the  land  dur- 
ing his  lifetime.  In  substantially  the  same 
language  as  is  employed  In  Mrs.  Harvey's 
letter.  And  it  may  be  also  noted  that  the 
farm  in  question  adjoins  not  only  the  lands 


of  Francis  I.  dnPont  but  also  those  of  Irenee 
duPont 

PBNNEWILL,  OL  3.,  delivering  the  opin- 
ion of  the  court,  after  stating  the  facts  and 
contentions  as  above: 

As  we  view  the  case  there  are  but  two 
questions  to  be  determined,  viz: 

1.  Were  the  two  letters  referred  to  legally 
admissible  In  evidence? 

2.  Was  the  Chancellor  warranted,  under 
the  evidence,  in  holding  that  there  was  no 
equitable  ground  shown  for  refusing  to  the 
complainant  the  relief  sought  by  his  bill. 

The  objection  to  the  introduction  of  the 
letters  was  based  on  the  fact  that  they  were 
admitted  solely  on  the  admission  of  Mrs. 
Harvey  that  the  signatures  attached  thereto 
were  in  her  handwriting,  when  she'  was  not 
permitted  to  see  the  letters  or  know  what 
preceded  the  signature.  She  was  shown  only 
the  signatures.  While  the  record  shows  that 
the  defendant  objected  to  the  admission  of 
the  two  letters,  and  that  their  admission  Is 
assigned  as  error,  there  is  not  a  word  in  his 
brief  sustaining  or  supporting  such  objec- 
tion and  assignment  The  court  might, 
therefore  assume  that  such  assignment  has 
been  abandoned.  If  such  assumption  is  cor- 
rect, and  the  letters  are  prwerly  in  evidence, 
there  is  certainly  a  preponderance  of  testi- 
mony in  support  of  the  conclusion  readied 
by  the  Chancellor.  The  court  feel  the  more 
convinced  that  such  assumption  is  correct 
because  it  is  their,  distinct  recollection  that 
at  the  argimient  counsel  for  the  defendant 
stated  that  he  relied  only  upon  the  third 
specification  of  error,  viz: 

"That  the  <  Chancellor  erred  in  holding  thit 
there  was  no  equitable  ground  shown  for  re- 
fusing to  the  complainant  below  the  relief  soaght 
by  h&  biU." 

It  having  been  shown  that  the  letters  were 
received  by  Irenee  duPont  in  due  course  of 
mail,  that  they  were  admittedly  signed  by 
Mrs.  Harvey  who  was  acting  for  the  defend- 
ant in  the  sale  of  his  farm,  and  were  perti- 
nent to  the  issue  before  the  Chancellor,  coun- 
sel no  doubt  concluded  they  were  properly 
and  legally  admitted  in  evidence. 

The  fraud  charged,  and  upon  whldi  the 
defense  is  based,  is  that  the  complainant 
while  acting  as  agent  for  the  defendant 
fraudulently  represented  and  pretended  that 
he  was  buying  the  farm  for  Francis  I.  du- 
Pont, the  person  to  whom  alone  the  defend- 
ant wanted  to  sell,  whereas  he  was  in  fact 
buying  it  for  Irenee  duPont;  that  such  rep- 
resentation had  been  made,  before  the  sign- 
ing of  the  agreement,  to  the  Harveys  who 
were  defendant's  agents  la  negotiating  for 
the  sale  of  the  farm,  and  were  also  made  la 
their  presence  and  in  the  presence  of  the  de- 
fendant and  Mr.  Lynam  at  the  time  the 
agreement  was  signed  or  Immediately  there- 
after; and  that  relying  upon  such  false  and 
fraudulent  representations  the  defendant 
signed  the  agreement  in  question.    The  court 
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find  It  Impossible  to  reconcile  this  defense 
with  the  two  letters  above  mentioned,  In  one 
of  which  Mrs.  Harvey  said  to  Irenee  du- 
Pont: 

"It  makes  no  difference  to  us  who  buys  the 
farm.    We  have  offered  it  to  you  people  first." 

And  In  the  second  of  which  the  defendant, 
speaking  through  his  agent  Mrs.  Harvey, 
wrote  to  Irenee  dnPont: 

"Should  you  care  to  take  the  whole  farm  then 
yon  could  manage  such  to  your  liking  •  •  • 
for  aU  information  address  M.  B.  J.  Harvey." 

It  Is  true  the  Harveys  both  testified  that 
Chandler  insisted  during  all  th6  negotiations 
that  he  would  sell  to  no  one  but  Francis  I. 
duPont,  and  that  HolUngsworth  understood 
this  and  represented  that  he  was  buying  for 
that  person,  but  such  attitude  on  the  part  of 
the  defendant  is  negatived,  not  only  by  the 
letters  of  Mrs.  Harvey,  his  agent,  who  said 
"It  makes  no  difference  to  us  who  buys  the 
farm,"  but  also  by  his  letter  in  which  he  of- 
fered to  srfl  the  whole  farm  to  Irenee  du- 
Pont. 

The  testimony  given  by  the  defendant  be- 
fore the  Chancellor  is  so  vague  and  uncer- 
tain that  not  much  importance  can  be  at- 
tached to  it.  He  did  not  seem  to  clearly  re- 
member the  occasion  when  the  agreement 
was  signed,  but  did  remember  that  his  coun- 
sel, Mr.  Lynam,  was  there  to  advise  him, 
and  in  bis  counsel,  he  testified,  he  had  n 
"good  bit  of  confidence."  He  testified  that 
his  "memory  was  all  gone,  pretty  much," 
and  he  had  but  little  recollection  of  what 
was  said  and  done,  or  who  were  present  at 
the  time  the  agreement  was  signed;  he  ad- 
mitted however  that  he  knew  he  was  selling 
the  farm  to  HolUngsworth  and  bad  no  ob- 
jection to  it  at  the  time  but  had  afterwards. 
The  defendant,  at  one  point  in  his  testimony, 
denied  that  the  Harveys  had  anything  to 
do  with  the  sale  of  the  farm,  or  had  any  au- 
thority to  act  for  him  in  the  matter,  but  the 
court  must  assume  they  bad,  and  that  they 
were  his  agents  In  effecting  the  sale  because 
his  counsel  concedes  they  were,  and  his  case 
is  based  upon  such  theory  or  assumption. 

But  while  little  importance  can  be  given 
to  the  testimony  of  the  defendant,  the  court 
are  of  the  opinion  thaf  much  weight  should 
be  attached  to  the  two  letters  because  they 
expressed  the  thought  and  feeling  of  Mrs. 
Harvey  who  was  the  active  and  effective 
aeent  in  negotiating  for  the  sale  of  the  farm. 
When  she  said  to  Irenee  duPont  "It  makes 
no  difference  to  us  who  buys  the  farm"  the 
court  feel  bound  to  assume  that  she  express- 
ed the  feeling,  not  only  of  the  Harveys,  but 
also  of  the  defendant  so  far  as  he  was  ca- 
pable 0/  feeling  or  thinking  about  the  sale. 
In  addition  to  the  letters  to  which  reference 
has  been  made  there  are  other  facts  disclos- 
ed by  the  testimony  which  strongly  indicate 
that  the  defendant  was  not  induced  to  sign 
the  agreement  because  of  a  false  representa- 
tloa  made  by  the  complainant.  It  is  undisput- 
ed that   the  agreement  was  examined  and 


approved  by  the  Harveys  before  It  was  exe- 
cuted. It  was  also  examined  by  Mr.  Lynam, 
whb  was  present  for  the  purpose  of  advising 
the  defendant  respecting  the  agreement,  and 
who  Informed  him  that  it  was  all  right. 
These  persons,  acting  as  agents  and  coimsel 
for  the  defendant  knew,  therefore,  that  the 
farm  was  to  be  sold  to  the  complainant  and 
made  no  objection.  Mrs.  Harvey  testified 
that  after  the  agreement  was  signed,  Mr. 
Lynam  said,  "Ralph,  who  Is  purchasing  the 
farm,  and  I  spoke  up  and  said  Frauds  I. 
duPont,  Isn't  he  Mr.  HolUngsworth?"  and 
Mr.  HolUngsworth  said,  "Yes."  Mr.  Lynam 
was  a  witness  in  the  case  but  was  not  In- 
terrc^nted  about  this  admission.  But  the 
significant  fact  is,  that  the  agreement  ex- 
pressly provided  that  the  deed  should  be 
made  to  the  complainant,  and  It  is  incon- 
ceivable that  the  Harveys  and  Mr.  Lynam 
would  have  advised  the  defendant  to  execute 
it  if  they  knew  he  was  unwiUing  to*  seU  the 
farm  to  anyone  but  Francis  I.  duPont,  or 
that  Mr.  Lynam  having  read  the  agreement 
would  not  have  objected  if  it  was  said  In 
his  presence  that  Francis  I.  duPont  was 
purchasing  the  farm.  And  presumably  the 
defendant  knew  what  he  signed,  and  would 
not  have  agreed  to  sell  the  farm  to  the  com- 
plainant if  he  had  determined  that  no  one 
but  Francis  I.  duPont  should  have  it.  Cer- 
tainly It  Is  not  reasonable  to  beUeve  that  If 
the  Harveys  Intended  that  no.  one  but  Fran- 
cis I.  duPont  should  own  the  farm,  they 
would  have  consented  that  a  deed  be  made 
to  HolUngsworth,  and  have  trusted  him  to 
convey  the  property  to  Francis  I.  duPont 
afterwards.  There  is  nothing  in  the  evidence 
to  show  that  the  name  of  Francis  I.  duPont 
was  mentlcmed  on  the  occasion  when  the 
agreement  was  signed  except  the  testimony 
of  the  Harveys.  They  testified  that  Hol- 
Ungsworth agreed,  in  reply  to  a  questiou 
asked  by  Mrs.  Harvey  after  the  agreement 
was  signed,  that  Francis  1.  duPont  was  the 
purchaser.  The  complainant  denies  that  the 
name  of  Francis  I.  duPont  was  mentioned 
on  that  occasion,  or  on  any  other  occasion 
when  he  talked  with  the  Harveys,  or  either 
of  them,  about  the  farm  except  once  when 
he  told  them  he  would  try  to  sell  it,  or 
thought  he  might  sell  it  to  such  party.  And 
that  even  then,  the  suggestion  was  made  by 
him  and  not  by  them,  his  thought  being  that 
he  would  try  to  seU  it  to  Francis  I.  until 
his  son  advised  him  to  see  Irenee. 

After  a  careful  consideration  of  the  evi- 
dence the  court  are  clearly  satisfied : 

1.  That  the  defendant  personally  gave  but 
little,  if  any  thought,  to  the  sale  of  the  farm, 
and  that  the  Harveys  conceived  and  manag- 
ed the  entire  business.  According  to  their 
testimony  Chandler  had  nothing  at  all  to  do 
with  fixing  the  purchase  price,  and  Mrs. 
Harvey  was  to  have  all  the  farm  should  be 
sold  for  in  excess  of  twenty  thousand  dol- 
lars. 

2.  That  the  Harveys  were  very  much  con- 
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cerned  about  the  price,  but  not  about  the 
purchaser. 

3.  That  neither  the  Harveya,  nor  their 
principal,  the  defendant,  had  any  objection 
to  selling  the  farm  to  Hollingsworth  at  the 
time  the  agreement  was  signed,  but  bad  aft- 
erwards. 

4.  That  the  probable  reason  they  had  ob- 
jection "afterwards"  was  because  they  had 
information  that  a  larger  price,  to  wit,  forty 
thousand  dollars,  could  be  obtained  for  the 
farm  if  the  performance  of  the  agreement 
could  be  avoided. 

Such  being  our  view  of  the  evidence,  it  is 
unnecessary  to  determine  whether  Hollings- 
worth was  or  was  not  acting  as  the  agent  of 
Chandler,  or  to  discuss  other  questions  that 
were  argued  but  which,  we  think,  have  no 
particular  bearing  on  the  crucial  point  in 
the  case,  viz:  fraud  on  the  part  of  the  com- 
plainant. It  may  be  said  that  If  Hollings- 
worth wks  acting  as  the  agent  of  the  defend- 
ant, or  the  Harveys,  In  selling  the  farm,  It 
was  for  the  sole  purpose  of  obtaining  the 
highest  price  that  was  possible 

Being  of  the  opinion  that  it  Is  not  shown 
by  the  evidence  that  the  defendant  signed 
the  agreement  because  of  a  false  and  fraud- 
ulent representation  made  by  the  plaintiff 
that  Francis  I.  dnPont  was  the  purchaser  of 
the  farm,  the  court  find  no  error  In  the  de- 
cision and  decree  of  the  Chancellor,  and  the 
judgment  below  is  aflSrmed. 


OHARLESWORTH   v.   AMERICAN  EX- 
PRESS  CO. 

(Supreme  Judicial  Court  of  Maine.    March  27, 
1918.) 

1.  CONTINUANOB   «=»7   —  "JUOIOIAI.   DlSCBS- 
TION." 

While  granting  or  denying  continuance  Is  a 
matter  of  judicial  discretion,  the  words  "judicial 
diacretion"  do  not  mean  the  arbitrary  will  of  the 
judge,  but  a  sound  judicial  diacretion  operating 
to  promote  jaatice. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Pbrasea,  First  and  Second  Seriee,  Judicial 
Discretion.] 

2.  Plbadino  <8=>237(8)— Akendmxnt  to  Cob- 
BESPONo  wrra  Pboof. 

In  action  for  injuries  to  passenger  on  station 
platform  when  beer  keg  fell  from  truck  upon 
her,  where  original  declaration  alleged  fracture 
of  ribs,  and  external  and  internal  bruising  and 
shock,  it  was  proper  to  allow  amendment  alleg- 
ing bruising  of  muBdes  and  injury  to  spinal  col- 
umn in  order  to  render  evidence  of  such  inju- 
ries admissible. 

3.  continitanck  «=»30— auekdiocnt  dubiko 
Tbiai. 

Where  original  declaration  for  injuries  alleg- 
ed injuries  to  ribs,  external  and  internal  bruis- 
ing and  shock,  and  it  was  amended  to  allege  in- 
juries to  spinal  column,  it  was  an  abuse  of  dis- 
cretion to  deny  continuance  to  defendants  whose 
officers  resided  withont  the  state,  and  to  prepare 
whose  case  by  expert  testimony  concerning  the 
newly  alleged  injuries  several  days  would  be  re- 
quire. 


On  Motion  and  Exceptions  from  Supreme 
Judicial  Court,  Androscoggin  County,  at  Law. 

Action  by  Carrie  A.  Charlesworth  against 
the  American  Express  Company.  On  defend- 
ant's exceptions  to  order  denying  motion  for 
continuance.    Exceptions  sustained. 

Argued  before  CORNISH,  O.  J.,  and 
SPEAR,  HANSON,  and  PHILBROOK,  JJ. 

McGlllieuddy  &  Morey,  of  Lewlston,  for 
plaintiff.  White  &  Carter,  of  Lewlston,  for 
defendant 

CORNISH,  0.  J.  On  the  afternoon  of  De- 
cember 23,  1916,  the  plaintiff  and  her  bus- 
band  left  their  home  In  Lisbon  for  Newport 
Junction,  via  the  Maine  Central  Railroad. 
They  arrived  at  their  destination  about  4 :30 
or  4:45  p.  m.,  shortly  after  dark.  They 
alighted  from  the  train,  which  was  a  long  one, 
and  started  to  walk  down  the  lighted  plat- 
form toward  the  railroad  station.  On  their 
way  they  met  an  employ^  of  the  defendant 
wheeling  an  express  truck  loaded  high  with 
express  packages  and  bundles,  among  them 
two  kegs  of  beer,  one  an  8-gallon  and  the 
other  a  16-gallon  keg.  As  the  plaintiff  was 
passing  this  truck,  one  of  the  kegs  fell  from 
the  load  and  knocked  her  down.  For  the 
Injuries  thus  sustained  this  action  of  tort 
was  brought  The  nature  and  extent  of  the 
injuries  are  set  out  in  the  plaintiff's  writ  in 
these  terms: 

"Said  keg  or  barrel  of  beer  or  ale  swayed  and 
fell  from  the  top  of  said  loaded  truck  with  great 
force  and  violence,  and  struck  the  plaintiff  on 
her  right  aide,  and  threw  her  violently  to  the 
floor  of  said  platform,  thereby  rendering  her  un- 
conscious, fracturing  two  of  her  ribs,  and  Rroat- 
ly  bruising  and  wounding  said  plaintiff,  both  ex- 
ternally and  internally,  so  that  she  became  sick 
and  disabled,  suffered  a  great  shock  to  her  nerv- 
ous system,  and  intense  pain  both  of  body  and 
mjnd,    etc. 

EHiring  the  progress  of  the  trial  plalntlfTs 
counsel  sought  to  Introduce  evidence  concern- 
ing Injuries  to  plaintiff's  back,  spinal  column, 
and  nerve  centers.  To  this  the  defendant 
objected  on  two  grounds:  First,  that  It  was 
at  variance  with  the  declaration;  and  sec- 
ond, on  the  ground  of  surprise.  The  presid- 
ing Justice  sustained  the  objection.  There- 
upon the  plaintiff  moved  to  amend  her  dec- 
laration by  inserting  the  words : 

"And  wounding,  bruising,  and  injuring  the  i 
muscles,  nerves,  ligaments,  and  other  parts  of  ' 
her  body,  about  and  around  her  right  side  and 
back,  so  that  her  spinal  column,  spinal  cord,  and  i 
other  parts  of  her  back,  externally  and  inter-  ' 
nally,  have  become  injured,  disordered,  and  dis- 
eased, and  otherwise  greatly  bruising,"  etc.  j 

This  amendment  was  allowed.     The    de- 
fendant's counsel  then  moved  for  a  continu- 
ance of  the  case  until  the  next  term,  on  the     I 
ground  of  surprise  and  entire  lack  of  prepa- 
ration to  meet  the  new   Issue.     The   court 
granted  a  postponement  until  the  afternoon 
of  the  following  day.     Counsel  for  defend-     i 
ant  on  the  following  day  filed  a  written  mo-     I 
tion  for  further  continuance,  alleging   sui       : 
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prise  and  the  Impossibility  of  procuring  ex- 
pert witnesses,  and  preparing  the  defense  on 
tbe  new  Issue  within  the  time  allowed.  This 
motion  was  overruled,  and  the  trial  was  or- 
dered to  proceed.  To  this  ruling,  refusing 
the  continuance,  the  defendant  duly  excepted. 

This  exception  under  the  admitted  facts 
and  circumstances  of  this  case  should  be 
sustained. 

[1)  The  granting  or  denying  of  a  motion 
for  continuance  is  of  course  recognized  as  a 
matter  of  judicial  discretion,  but  the  term 
"judicial  discretion"  does  not  mean  the  arbi- 
trary will  and  pleasure  of  the  judge  who  ex- 
erdses  it  It  must  be  sound  discretion  exer- 
cised according  to  the  well-established  rules 
of  practice  and  procedure,  a  discretltm  guid- 
ed by  the  law  so  as  to  work  out  substantial 
equity  and  justice.  It  la  magisterial,  not 
personal  discretion.  The  chief  test  as  to 
n-hat  Is  or  Is  not  a  proper  exercise  of  judi- 
cial discretion  Is  whether  in  a  given  case  It 
Is  In  furtherance  of  justice.  If  It  serves  to 
delay  or  defeat  justice  It  may  well  be  deem- 
ed an  abuse  of  discretion.  Incidents  at- 
tending the  progress  of  the  trial  are  neces- 
sarily addressed  to  the  discretion  of  the 
conrt  "That  discretion  Is  not  to  be  exer- 
cised arbitrarily,  but  to  be  guided  and  con- 
trolled. In  Tiew  of  all  the  facts,  by  the  law 
and  justice  of  the  case,  subject  only  to  such 
roles  of  public  policy  as  have  been  wisely  es- 
tablished for  the  common  good."  Tork  & 
Cumberland  R.  R.  Co.  v.  Clark,  45  Me.  151, 
154. 

Hence  the  rule  has  been  laid  down  and  oft- 
en applied  In  this  state  that  a  discretionary 
ruling  Is  reviewable  when  some  palpable  er- 
ror has  been  committed,  or  when  an  appar- 
ent Injustice  has  been  done,  but  not  other- 
wise. Schwartz  v.  Drlnkwater,  70  Me.  409; 
Goodwin  V.  Prime,  92  Me.  355,  42  Atl.  785 ; 
Fitch  V.  SldeUnger,  96  Me.  70,  51  Atl,  241; 
Graffam  v.  Cobb,  98  Me.  200,  56  Atl.  645; 
McDonough  v.  Blossom,  109  Me.  141,  145,  83 
AtL  323.  And  see  note  to  Stevenson  v.  Sher- 
wood, 74  Am.  Dec.  140. 

[2, 3]  In  the  case  at  bar  the  amendment 
was  properly  allowed  by  the  court  It  Intro- 
duced no  new  cause  of  action,  but  simply  al- 
leged other  Injuries  sustained  by  the  plaintiff 
In  addition  to  those  specified  In  the  orig<naI 
declaration.  But  that  addition  was  an  Im- 
portant one.  It  opened  a  new  and  wide  field 
for  Investigation.  It  came  as  a  surprise  to 
the  defendant's  counsel  who  was  unprepared 
to  meet  it  In  view  of  the  fact  that  the  offi- 
cers of  the  defendant  corporation  lived  In 
Xew  York,  and  that  communication  with 
them  and  the  procuring  of  necessary  medi- 
cal testimony  was  practically  impossible  with- 
in the  time  limited  by  the  court,  there  is 
substantial  ground  for  the  contention  that 
the  denial  of  defendant's  motion  was  the 
denial  of  a  substantial  right  It  has  been 
beld  In  many  states  that  If  an  amendment 


In  pleading  Is  made  of  a  matter  of  substance, 
and  the  adverse  party  Is  surprised,  he  Is  en- 
titled to  a  continuance.  See  cases  cited  lo 
note  to  Stevenson  v.  Sherwood,  22  111.  238, 
74  Am.  Dec.  140,  143 ;  and  It  may  be  stated 
as  the  general  policy  of  the  courts  to  grant 
a  sufficient  postponement  or  continuance  to 
the  adverse  party.  If  desired,  to  enable  him 
to  secure  tl^e  testimony  needed  to  meet  the 
new  issue.  To  refuse  this  is  ground  for  ex- 
ception. Gerkln  v.  Brown  &  Sehler  Ca,  177 
Mich.  45, 143  N.  W.  48,  48  L.  R.  A.  (N.  S.)  224. 

This  wholetome  rule,  promotive  of  that 
even-handed  justice  which  the  courts  endeav- 
or to  dispense,  should  be  applied  to  the  case 
at  bar,  and  thereby  the  defendant  be  given 
Its  day  in  court,  of  which  apparently  It  was 
in  part  deprived.  To  grant  the  continuance 
would  have  preserved  the  rights  of  both  par- 
ties, to  deny  It  was  to  abridge  the  rights  of 
the  defendant 

It  Is  unnecessary  to  consider  the  other  ex- 
ceptions or  the  motion. 

The  entry  must  be: 

Exceptions  sustained. 


STATE  V.  PRIEST. 

(Supreme  Judicial  Court  of  Maine.    March  20, 
1918.) 

1.  HOMIOIDX   «=>260   —   BVIDEWCB    —    SUFFI- 
CIENOT. 

Evidence  held  to  sustain  a  conviction  of 
murder. 

2.  CttatlNAJ,  liAW  *=»519(1)— B>V1BE1»CB— Cow- 

rEBBioNS— Meanino  of  "Voi.unTABT." 
The  term  "voluntary,"  in  the  legal  sense 
pertaining  to  a  confession,  does  not  mean  that 
statements  must  necessarily  be  made  spontane- 
ously, that  they  must  be  volunteered,  and  they 
are  equally  voluntary  if  made  in  response  to  In- 
terrogatories, provided  they  .emanate  from  the 
free  will  of  accused. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Volun- 
tary.] 

3.  CbikinaI/  TiAW  fl=s>1168(4)— Review— Ooif- 
FESsioN  8— Decision  bt  Coitbt. 

Whether  an  alleged  confession  is  involuntary 
or  voluntary  is  a  question  of  fart  to  be  deter- 
mined by  the  nresidm?  justice  on  evidence  offer- 
able  by  both  sides,  and  his  ruling  on  such  ques- 
tion can  be  reversed  only  when  the  court  can 
find  as  a  matter  of  law  that  the  confession  was 
involuntary  in  the  legal  sense;  such  finding  hav- 
ing the  force  of  a  jury's  verdict,  and  being  al- 
lowed to  stand,  unless  the  contrary  inference  is 
held  to  be  the  only  reasonable  one. ' 

4.  CBiicmAx.  Law  «=»741f3)  —  CoNrBssioN  — 
Effect  of  Admission — Question  fob  Jubt. 

After  admission  of  a  confession,  its  weight 
is  for  the  jury,  depending  on  all  the  circum- 
stances under  which  it  was  obtained,  and  ac- 
cused then  has  the  right  to  ask  the  jury  to  give 
little  heed  to  it,  or  to  disregard  it  utterly  be- 
cause improperly  secured. 

6.    CrIMINAI.   liAW    «=»781(6>— iNSTBUCriONB— 

Confession  Iupbofeblt  Obtained. 
The  presiding  justice  may  instruct  the  jury 
that  they  shall  not  give  credence  to  a  confes- 
sion admitted  in  evidence  if  they  find  it  to  have 
been  improperly  obtained. 


4=9For  other  cases  see  same  topic  and  KET-NUMBER  In  all  Ker-Numbered  Digests  and  Indexes 

Digitized  byCjOOQlC 


360 


lOS  ATIANTIC  REPORTER 


(Ma 


6.  Cbiuinai,  Law  $=3519(4)— Evidence— Con> 

FE8SI0NS— "VOLUNTABT"  ChaBACTER. 

Before  two  confessions  were  admitted,  it  ai>- 
peared  as  to  one  that  before  accused  made  any 
statement  he  was  told  by  a  detective  to  be  care- 
ful, that  his  statements  might  be  used  against 
him,  and  as  to  the  other  in  answer  to  interrog- 
atories by  the  county  attorney  that  the  latter 
prefaced  the  same  by  declaring  he  was  the  coun- 
ty attorney,  that  he  understood  accused  made 
statements  to  the  detective,  and  he  would  be  giv- 
en opportunity  to  tell  it  as  it  is,  tbat  the  truth 
was  wanted,  and  of  conrse  accused  understood  it 
might  be  used  later  in  court  proceedings,  and 
he  understood  accused  was  willing  to  make  the 
statement  of  bis  own  free  will  apd  accord,  and 
that  as  to  this  accused  replied,  "Yes,  sir,"  and 
stated  in  the  course  of  bis  examination  that  be 
had  answered  the  detective's  questions  voluntari- 
ly. Odd,  that  the  confessions  were  admissible 
as  voluntary. 

7.  Cbiminal  Law  i3=»406(1)— Evidence— Ad- 
mission—Statement  TO  Officeb. 

In  a  prosecution  for  murder,  there  waa  no 
error  in  admitting  a  statement  by  accused  in 
response  to  a  question  by  an  officer  that  after 
he  and  his  companions  departed  from  the  place 
of  the  crime  tney  left  a  railroad  track  at  a 
certain  point,  and  concealed  themselves  beneath 
a  tree,  as  such  statement  was  a  mere  admis- 
sion, and,  moreover,  was  corroborated  by  accus- 
ed when  on  the  stand. 

8.  WiTNESaEa  «=»405(1)— CONTBADICTOBT  EV- 
IDENCE —  Immatebial  and  Collatebal 
Mattebs. 

In  a  prosecution  for  murder,  testimony  of 
a  witness  that  shortly  before  the  crimei  accused 
wrote  him  asking  him  to  procure  and  send  him 
some  sleeping  powders  or  knockout  drops,  and 
that  he  afterwards  said  to  him  that  if  he  bad 
had  the  powders  "the  job  would  not  have  been 
done  that  way,"  did  not  relate  to  immaterial  or 
collateral  matters,  and  was  properly  admitted 
as  vital  facts  bearing  on  bis  connection  with 
the  robbery  and  homicide  and  the  premeditated 
character  of  his  arts,  to  rebut  his  denial  of  the 
conversations  on  cross-examination. 

9.  Cbiminai,  Law  «=9ll70i4(5%)— Habmless 
Ebbob— Cboss-Exauination  of  Accdsed  bt 
Couet. 

In  a  prosecution  for  murder  during  cross- 
examination  of  accused,  the  court  inquired  why 
he  and  his  companion  did  not  procure  aid  for 
decedent  in  the  condition  in  which  they  left  him, 
and  he  replied,  "I  think  we  spoke  about  it,  and 
we  didn't  dare  to."  Asked  why  not,  the  answer 
was,  "Because  of  what  had  happened,  we  didn't 
think  any  one  would  believe  us."  The  court 
then  added,  "Do  you  think  so  now?"  and  accused 
replied,  "I  don't  know."  His  counsel  neither  ob- 
jected nor  excepted  at  the  time,  nor  did  they  ask 
to  have  the  evidence  stricken  out.  Held  that, 
though  the  last  question  may  have  reflected  on 
his  credibility,  the  barm,  if  any,  must  have  been 
nefrligible,  in  view  of  overwhelming  proof  of 
guilt. 

10.  Homici.de  «=»305— Instbuctiows— "Pbin- 
cirALS"— Distinouishino  Acre. 

When  two  persons  combine  and  conspire  to- 
gether to  rob,  and  in  pursuance  thereof  one  cans- 
es  the  death  of  anotlier,  both  are  regarded  as 
principals,  and  both  may  be  convicted  of  mui^ 
der,  and  the  state  need  neither  allege  nor  prove 
acciise<l  used  the  fatal  weapon ;  and  so  in  a 
prosecution  for  murder,  wherein  accused  claim- 
ed that  a  companion  struck  the  fatal  blow,  the 
court  did  not  err  in  the  charge  in  not  distin- 
guishing between  the  acts  done  by  accused  and 
those  done  by  his  companion. 

[Kd.  N-ote.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Princi- 
pal.] 


Appeal  and  Esceptlons  from  Supreme  Ju- 
dicial Court,  Piscataquis  County,  at  Law. 

WlUIg  M.  Priest  was  convicted  of  murder, 
and  from  a  denial  of  tbe  motion  for  new 
trial,  be  appeals,  and  also  brings  exceptions. 
Appeal  dlsinlssed,  motion  for  new  trial  de- 
nied, exceptions  overruled,  and  judgment  for 
the  State. 

Argued  before  CORNISH,  a  J.,  and 
SPBAH,  HANSON,  and  PHILBROOK,  JJ. 

Guy  H.  Sturgis,  Atty.  Gen.,  and  James  H. 
Hudson,  Co.  Atty.,  of  Guilford,  for  the  State. 
Leon  G.  CL  Brown,  of  Mile,  and  John  S.  Wil- 
liams, of  Guilford,  for  respondent 

COHNISH,  a  J.  In  the  early  evening  of 
Tuesday,  March  14,  1916^  the  body  of  one 
George  Herbert  was  discovered  by  two  neigh- 
bors lying  on  the  floor  of  bis  camp,  face 
downward,  in  a  pool  of  blood.  Tbls  camp 
was  located  at  Rand  Cove  in  Lake  View 
Plantation,  at  a  remote  and  somewhat  se- 
cluded spot  betwe^i  Scboodic  Lake  and  a 
brandi  of  tbe  Bangor  &  Aroostook  Railroad, 
known  as  the  Medf ord  cut-oft.  Herbert  was 
last  seen  alive  about  noon  of  tbe  previous 
day.  He  was  a  man  72  or  73  years  of  age, 
whose  history  and  antecedents  were  un- 
known, and  who  had  lived  alone  in  this  camp 
for  several  years,  a  recluse,  of  quiet  habits 
and  somewhat  feeble  health.  He  was  reput- 
ed to  have  considerable  money  about  him, 
and  the  report  was  not  without  foundation, 
as  subsequent  events  proved.  The  room,  12 
by  16  feet  in  size.  In  which  Herbert  was  ly- 
ing, was  found  to  be  in  great  disorder, 
showing  not  only  evidences  of  a  struggle, 
but  the  apparent  rifling  of  its  contents. 
Chairs  were  overturned,  the  bedding  and 
clothing  were  scattered  on  the  floor,  stains 
and  spatters  of  blood  appeared  on  tbe  table, 
tbe  stove,  the  floor,  and  tbe  walls,  while  the 
shade  at  one  window  had  been  drawn  down 
by  a  blood-stained  hand.  Mr.  Herbert's  bead 
was  bruised  in  several  places,  his  scalp 
broken,  and  above  tbe  left  ear  his  skull  was 
shattered  for  a  space  of  about  3  Inches  in 
length  by  IVi  inches  In  width.  Death  was 
due,  as  tbe  physicians  testified,  to  this  frac- 
ture of  the  skull  and  the  consequent  loss  of 
blood.  Fragments  of  a  broken  bottle  upon 
some  of  which  were  found  blood  and  matted 
ialr  were  scattered  over  the  floor,  probably 
the  instrument  with  which  the  fatal  blow 
was  struck.  A  pail  of  water  and  a  blood- 
marked  towel  showed  where  the  perpetrators 
had  washed  and  wiped  their  hands  after  the 
scene  had  closed.  Tbe  tracks  of  two  men  in 
the  deep  snow  led  from  tbe  camp  to  the 
shore  of  the  lake,  and  thence  up  tbe  lake  for 
a  considerable  distance  until  they  reached 
and  followed  the  railroad  track.  These 
were,  at  the  time,  the  only  clues. 

The  officers  and  a  detective  promptly  took 
up  the  case,  and  the  detective  ferreted  out 
many  facts  that  pointed  to' the  guilt  of  tbe 
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respondent  On  July  19, 1916,  lie  was  arrest- 
ed In  Portland.  After  being  taken  to  the 
police  station  be  was  Interrogated  by  the  de- 
tective In  presence  of  police  officers,  and  his 
answers  connected  him  directly  with  the 
tragedy.  Another  young  man,  named  Boy 
Wood,  was  his  accomplice,  as  he  stated,  and 
this  accomplice  has  never  been  apprehended. 
The  evidence  leads  to  the  reasonable  infer- 
ence that  he  fled  to  Canada  the  next  day  aft- 
er Herbert  was  killed  and  has  never  been 
found,  although  extended  search  has  been 
made  for  him.  The  next  day,  July  20th,  the 
respondent  was  taken  to  Dover,  and  at  the 
Dover  courthouse  was  interrogated  at  length 
by  the  county  attorney.  This  examinatl<Hi 
was  taken  down  by  a  stenographer,  and  a 
transcript  of  the  notes  was  subsequently 
dgned  by  the  respondent  The  admissibility 
of  these  two  confessions,  or  the  statements 
niade  by  Priest  on  these  two  occasions,  was 
resisted  by  his  counsel,  but  they  were  admit- 
ted by  the  conrt  and  the  exceptions  on  this 
branch  of  the  case  will  be  considered  later. 

At  the  March  term,  1917,  of  the  Supreme 
Judicial  Court  In  Piscataquis  county,  the  re- 
spondent was  tried  on  an  indictment  for 
murder  and  convicted  by  the  jury.  The  case 
Is  now  before  the  law  court  on  appeal  from 
the  decision  of  the  justice  before  whom  It 
was  tried,  denying  a  motion  for  new  trial 
(R.  S.  c.  136,  $  28),  and  on  ^ceptions. 
Appeal. 

[1]  The  evidence,  covering  nearly  700  print- 
ed pages,  has  been  examined  with  care,  and 
as  a  result  the  court  has  no  hesitancy  In 
holding  that  the  verdict  Is  fully  Justified. 
The  respondent  took  the  stand  and  testified 
In  hlg  own  behalf,  and  from  bis  testimony 
alone,  balanced  in  the  Judgment  of  reason- 
ing men,  conviction  could  well  have  followed. 
Out  of  his  own  mouth,  as  well  as  the  mouths 
of  others,  be  was  condemned.  True,  on  some 
points  he  attempted  to  deny  certain  facta  or 
to  evade  the  consequences  of  certain  acts, 
but  his  attempted  explanations  did  not  ex- 
plain, and  his  attempted  excuses  did  not  ex- 
cuse. The  intelligence  of  the  Jury  pierced 
the  veil,  and  separated  the  true  from  the 
false  and  the  probable  from  the  Improbable. 

Viewing  the  tragedy  In  the  light  of  all  the 
testimony  and  the  circumstances.  It  is  ob- 
vious that  the  respondent  and  bis  companion 
Wood  left  their  home  In  MIlo,  where  they 
had  both  been  at  work  until  within  a  short 
ttoie,  with  the  deliberate  and  well-formed  in- 
tention of  going  to  Rand  Cove,  a  distance  of 
about  20  miles,  and  obtaining  money  from 
Herbert,  both  being  in  need  of  It,  as  Priest 
testUled.  R«*bery  was  undoubtedly  their 
pnrpose,  but  in  this  case  robbery  unfortu- 
nately culminated  In  homicide.  The  respond- 
ent's familiarity  with  the  premises,  having 
vrorked  nearby  Herbert's  camp  during  the 
previous  summer,  fall,  and  early  winter,  his 
knowledge  of  Herbert's  solitary  life  and  re- 
puted possession  of  money,  the  circuitous 


route  taken  by  them  on  Monday,  March  13tb, 
to  roach  the  camp  from  Mllo,  partly  by  rail 
and  partly  on  foot  4  miles  across  Scboodlc 
Lake  in  the  midst  of  a  heavy  snowstorm, 
the  scene  in  the  camp  after  their  arrival,  two 
young  men  each  about  20  years  of  age  over 
against  one  of  73,  the  condition  of  the  camp 
after  the  struggle,  the  nature  of  the  wounds 
that  caused  his  death,  the  heartless  abandon- 
ment of  him  in  his  desperate  9r  dying  con- 
dition, although  help  could  have  easily  been 
secured,  the  route  of  hurried  departure  de- 
signed to  escape  detection,  their  studied  sep- 
aration after  the  train  was  taken,  the  steal- 
ing frbm  Herbert's  camp  of  $400,  as  the 
fruit  of  their  wicked  enterprise,  its  equal 
division  between  them  soon  after  they  left, 
the  retention  by  the  respondent  of  his  share, 
and  the  sending  of  a  little  over  $100  to  bis 
friend,  Ferris,  in  Portland,  as  he  admits,  or 
$150,  as  Ferris  testifies,  with  Instructions  for 
Ferris  to  keep  It  for  him,  and  If  he  did  not 
call  for  It  In  10  or  15  years  to  keep  It  for 
himself,  his  subsequent  going  to  Portland, 
!  where  he  spent  his  ill-gotten  gains,  and 
I  where  he  was  finally  arrested,  all  combine 
j  to  prove  beyond  any  reasonable  doubt  a  pre- 
'  meditated  and  concerted  robbery,  ending  in 
the  brutal  murder  of  an  Innocent,  unprotect- 
ed, and  somewhat  enfeebled  old  man. 

The  claim  of  the  respondent  that  he  sim- 
ply went  to  Herbert  to  borrow  money  with 
which  to  meet  an  outstanding  and  pressing 
bin,  while  on  their  way  to  MiUinocket  for 
work,  that  Herbert  twice  treated  them  to 
liquor,  and  himself  drank  with  them,  then 
suddenly,  without  the  slightest  provocation, 
became  seemingly  crazy,  and,  pulling  a  re- 
volver from  his  bed,  threatened  to  kill  them, 
and  when  this  weapon  was  wrested  from  him 
he  seized  Priest  by  the  throat  threw  him 
twice  upon  his  knees,  and  a  severe  struggle 
ensued,  Herbert  having  the  better  of  the  as- 
sault until  Wood  seized'  a  stick  of  wood  and 
struck  Herbert  over  the  head,  felling  him  to 
the  floor,  this  claim  of  self-defense  needs 
no  other  refutation  than  the  number  and 
age  of  the  respective  parties,  the  entire  ab- 
sence of  any  marks,  bruises,  or  even  scratch- 
es upon  Wood  or  Priest  the  next  morning 
after  the  affray,  and  the  condition  of  Her- 
bert as  left  by  them,  with  bruised  and  shat- 
tered skull,  lying  in  his  own  blood.  The 
"poor  poor  dumb  mouth's"  speak  to  disprove 
the  flimsy  excuse  of  self-defensa 

The  single  question  before  the  law  court  on 
the  appeal  Is  whether,  in  view  of  all  the  tes- 
timony, the  Jury  were  warranted  in  believing 
beyond  a  reasonable  doubt,  and  therefore  in 
declaring  by  their  verdict,  that  the  respond- 
ent was  guilty  of  murder.  State  v.  Lambert 
97  Me.  57,  53  Atl.  879;  State  v.  Albanes,  109 
Me.  199,  83  Atl.  548.  A  painstaking  study  of 
the  case  leads  us  to  answer  this  question  in 
the  affirmative  without  the  slightest  hesita- 
tion or  compunction.  In  fact  we  think  no 
other  conclusion  could  have  been  reached  by 
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a  Jury,  regardful  of  the  oath  they  had  taken, 
than  the  guilt  of  the  accused.    The  appeal 
cannot  be  sustained. 
Exception*. 

Exceptions  Nos.  1,  2,  and  3  relate  to  the  ad- 
mission of  the  so-called  extrajudicial  con- 
fessions, one  made  to  the  detective  and  ar- 
resting officer  at  the  police  station  in  Port- 
land on  July  19, 1918;  the  second  to  the  coun- 
ty attorney  in  the  presence  of  officers  In  Dov- 
er on  July  20, 1916 ;  and  the  third  a  mere  ad- 
mission on  July  21,  1916,  as  to  a  particular 
point  of  his  story  which  bad  excited  the  curi- 
osity of  the  ©fficers.  These  three  exceptions 
will  be  considered  together.  CJounsel  'for  re- 
spondent contends  that  these  confessions 
were  obtained  by  Inducements  or  threats, 
were  involuntary,  and  therefore  inadmissible. 

The  rule  established  in  this  state  govern- 
ing the  admission  of  extrajudicial  statements 
or  confessions  of  the  respondent  in  a  criminal 
case  was  clearly  set  forth  in  the  leading  case 
of  State  V.  Otover,  06  Me.  363,  62  Atl.  757.  It 
was  there  stated  that  the  test  of  their  ad- 
missibility is  whether  the  statements  or  con- 
fessions were  extorted  by  some  threat  or  elic- 
ited by  some  promise,  whether  they  were 
made  for  the  purpose  of  escaping  threatened 
evil  or  to  secure  promised  good,  thereby  being 
regarded  as  Involuntary,  or  were  made  from 
a  willingness  on  the  part  of  the  accused  to 
tell  the  truth  and  relieve  his  conscience, 
thereby  being  regarded  as  voluntary.  The 
former  are  inadmissible;  the  latter  admissi- 
ble. As  was  further  stated  in  that  case.  In 
earlier  days  when  the  respondent  was  de- 
prived of  counsel  and  not  allowed  to  testify 
in  his  own  behalf,  the  courts  were  quite 
strict  in  keeping  from  the  Jury  evidence  of 
confessions  when  there  was  any  reasonable 
doubt  of  their  being  voluntary.  But,  at  the 
present  time,  when  the  respondent  is  allowed 
the  assistance  of  counsel,  and  also  is  permit- 
ted to  testify  In  his  own  behalf  in  explana- 
tion of  his  atfts  and  statements,  there  is  less 
reason  for  such  restrictions,  and  more  may 
be  left  to  the  Jury  as  to  the  probative  force 
at  Buch  confessions. 

[2]  The  term  "voluntary"  in  the  legal  sense 
does  not  mean  that  such  statements  must 
necessarily  be  made  siwntaneously;  that  they 
must  be  volunteered.  They  are  equally  vol- 
untary if  made-in  response  to  Interrogatories, 
provided  they  emanate  from  the  free  will  of 
the  accused. 

[3, 4]  Whether  in  a  given  case  the  alleged 
confession  is  voluntary  or  involuntary  is  a 
question  of  fact  to  be  determined  by  the  pre- 
siding Justice  upon  evidence  offerable  by  both 
Bides,  and  his  ruling  upon  that  preliminary 
point  can  be  reversed  by  the  law  court  only 
when  the  court  can  find  as  a  matter  of  law 
that  the  confession  was  involuntary  in  the 
legal  sense.  His  finding  has  the  force  of  the 
verdict  of  a  Jury,  and  is  allowed  to  stand, 
unless  the  contrary  Inference  is  held  to  be  the 


only  reasonable  one.  After  its  admission  by 
the  presiding  Justice  its  weight  is  for  the 
Jury,  depending  upon  all  the  circumstances 
under  which  it  was  obtained,  and  the  re- 
spondent then  has  the  right  to  ask  the  Jury  to 
give  little  heed  to  it,  or  to  disregard  it  utterly 
because  improperly  secured. 

IS]  The  presiding  Justice  may  also  instruct 
the  Jury  that  they  shall  not  give  credence  to 
It,  if  they  find  it  to  have  been  improperly  ob- 
tained, even  though  he  has  allowed  it  to  be 
offered. 

In  the  case  at  bar  these  rules  were  strictly 
adhered  to,  and  the  legal  rights  of  the  re- 
spondent were  safeguarded  with  unusual  care 
and  caution.  Ordinarily  the  evidence  upon 
the  question  of  admissibility  is  taken  out  be- 
fore the  Jury,  and  at  its  close  the  ruling  is 
made.  Here  this  preliminary  evidence  was 
heard  first  by  the  presiding  Justice  in  the  ab- 
sence of  the  Jury,  evidence  was  introduced  on 
both  sides  at  considerable  length,  and  the 
court  ruled  that  the  confessions  were  admissi- 
ble. Then  the  same  preliminary  evidence 
was  again  introduced  In  the  presence  of  the 
Jury,  the  same  ruling  was  made,  and  the  con- 
fessions were  admitted. 

[(]  We  are  of  the  opinion  that  the  ruling 
of  the  presiding  Justice  was  correct  It  ap- 
peared that  in  the  Portland  police  station  be- 
fore the  respondent  made  any  statements 
whatever  he  was  told  by  the  detective  to  be 
careful,  and  that  any  statements  made  by  him 
might  be  used  against  bim  in  court  It  also 
appeared  that  at  Dover  the  county  attorney 
prefaced  bis  interrogatories  by  this  declara- 
tion: "I  am  the  county  attorney  of  Piscata- 
quis county.  I  understand  that  you  made 
certain  statements  to  Mr.  Landry  [the  de- 
tective], and  we  thought  we  would  give  you 
an  opportunity  to  tell  it  as  it  is.  We  want 
the  truth.  Of  course  you  understand  that 
this  may  be  used  later  in  court  proceedings, - 
and  I  understand  that  you  are  willing  to 
make  this  statement  of  your  own  free  will 
and  accord.  Is  that  right,  Mr.  Priest?"  and 
Mr.  Priest  repUed,  "Yes,  sir."  Then  follow- 
ed a  detailed  examination  taken  down  by  a 
stenographer,  in  the  course  of  which  the  re- 
spondent also  stated  that  he  had  answered 
Mr.  Landry's  questions  voluntarily  in  Port- 
land. 

There  was  no  evidence  of  either  threats  or 
promises,  of  fear,  or  hope  of  reward  on  ei- 
ther occasion.  Tlie  elements  essential  to  an 
involuntary  confession  were  wholly  lacking. 
No  advantage  was  taken  of  the  respondent 
nor  sought  to  be  taken.  The  truth  was 
sought,  and  he  was  ready  and  willing  to  tel) 
his  story. 

[7]  The  third  exception,  relating  to  the 
question  put  to  him  on  July  21st  as  to  why 
his  companion  and  himself  after  their  depar- 
ture  bad  left  the  railroad  track  at  a  certain 
point  and  concealed  themselves  beneath  a 
tree,  and  the  respondent's  answer  that  it  was 
because  a  train  was  coming,  was  a  mere  ad- 
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mission.  State  v.  Oilman,  51  Me.  206,  225. 
Moreover,  the  respondent,  when  on  the  stand, 
corroborated  the  statement  he  had  made  to 
the   officer. 

In  fact  the  same  Is  substantially  true  of 
the  important  facts  contained  in  the  two  con- 
fessions. In  practically  all  essential  partic- 
ulars the  respondent  as  a  witness  before  the 
Jury,  confirmed  his  previous  statements  at 
Portland  and  Dover,  and  it  Is  significant  that 
he  himself  did  not  claim  that  these  confes- 
sions were  elicited  from  him  In  any  improper 
way. 

The  record  further  shows  that  when  admit- 
ting the  confessions  the  presiding  Justice  call- 
ed attention  to  the  fact  that  the  Jury  still 
had  the  power  to  correct  any  error  in  their 
admission,  and  again  in  his  charge  he  1^ 
to  the  Jury  as  a  fact  both  the  voluntariness 
of  the  confessions  and  their  weight  under  all 
the  circumstances,  calling  their  attention  spe- 
cifically to  the  rule  of  law  governing  the  sit- 
uation and  to  the  facts  bearing  thereon. 

The  respondent  takes  nothing  by  these  ex- 
ceptlMis. 

Exertions  4,  S,  6,  and  7. 

[t]  These  relate  to  the  admission  of  cer- 
tain evidence  offered  by  the  state  in  rebuttal. 
On  cross-examination  the  respondent  had  de- 
nied certain  conversations  with  one  Ferris,  his 
Portland  friend.  In  rebuttal  the  state  In- 
troduced Ferris  to  contradict  the  respondent, 
and  to  state  what  those  conversations  were. 

The  contention  of  counsel  for  the  respond- 
ent Is  that  these  conversations  related  to 
immaterial  matters,  that  the  state  was  there- 
fore bound  by  the  answers  received,  and 
could  not  contradict  them. 

It  is  true  that  a  witness  cannot  be  cross- 
examined  on  collateral  matters  for  the  pur- 
pose of  subsequently  contradicting  and  im- 
peaching his  testimony  in  relation  to  such 
collateral  matters  (State  v.  Benner,  64  Me. 
267,  cited  by  respondent),  but  that  principle 
has  no  application  here.  The  denial  here 
came  from  the  party  to  the  cause,  the  re- 
spondent, and  the  evidence  was  not  collateral, 
but  pertained  directly  to  his  conduct  in  con- 
nection with  the  crime  for  which  he  was  be- 
ing tried.  Whether  or  not  he  had  written  to 
Ferris  a  short  time  before  Herbert  was  kill- 
ed, asking  him  to  procure  and  send  him  some 
sleeping  powders  or  Imockout  drops,  and  the 
conversation  he  bad  with  Ferris  in  Portland 
after  Hierbert's  death  to  the  effect  that  if  he 
(Priest)  had  had  the  sleeping  powders  "the 
Job  would  not  have  been  done  that  way," 
were  vital  facts  as  bearing  upon  Priest's  con- 
nection with  the  robbery  and  homicide,  and 
the  premeditated  character  of  his  acts.  The 
evidence  was  properly  admitted. 

[•]  Exception  8  relates  to  certain  questions 
put  by  the  court  to  the  respondent  during  his 
cross-examination.  The  court  inquired  as  to 
the  reasons  why  the  respondent  and  his  com- 
panion did  not  procure  aid  for  Herbert  in 


the  oonaition  in  which  they  left  him,  and 
the  reply  was,  "I  £hlnk  we  spoke  about  it, 
and  we  didn't  dare  to."  Asked  why  not  the 
answer  was  "because  of  what  had  happened 
and  we  didn't  think  any  one  would  believe 
us."  The  court  then  added,  "Do  you  think 
so  now?"  and  the  respondent  replied,  "I  don't 
know."  Neither  objection  was  made  nor  ex- 
ception taken  by  the  respondent's  counsel  to 
these  questions  at  the  time,  nor  did  they  ask 
to  have  the  evidence  stricken  out.  The  last 
question  dpnbtless  reflected  on  the  credibility 
of  the  respondent,  but  In  view  of  the  over- 
whelming volume  of  testimony  proving  his 
guilt  the  harm,  if  any,  must  have  been  negligi- 
ble. A  Just  verdict  is  not  to  be  set  aside  be- 
cause of  a  slight  but  comparatively  harmless 
error  in  the  admission  or  rejection  of  evi- 
dence. 

[10]  The  ninth  and  last  exception  Is  based 
on  the  alleged  failure  on  the  part  of  the  pre- 
siding justice  in  his  charge  to  distinguish  be- 
tween the  acts  done  by  Pfiest  and  those  done 
by  Wood;  the  respondent  claiming  that 
Wood  and  not  he  had  struck  the  fatal  blow. 

Priest  and  Wood  were  conspirators  engag- 
ed in  the  perpetration  of  a  felony.  While 
so  engaged  each  was  responsible  for  the  acts 
of  the  other  as  well  as  for  his  own.  No  prin- 
ciple of  criminal  law  is  more  firmly  estab- 
lished than  this,  that  when  two  persons  com- 
bine and  conspire  together  for  the  common 
object  of  robbery,  and  In  pursuance  of  that 
object  one  of  them  does  an  act  which  causes 
the  death  of  another,  both  are  regarded  as 
principals,  and  both  may  be  convicted  of 
murder.  The  state  need  neither  allege  nor 
prove  that  the  respondent  used  the  weapon 
with  which  the  killing  was  done.  13  R.  C.  L. 
729;  People  v.  Friedman,  205  N.  Y.  161,  98 
N.  B.  471,  45  L.  R.  A.  (N.  S.)  65,  and  note; 
People  V.  Lawrence,  143  Cal.  148,  76  Pac.  89'iJ, 
68  L.  R.  A.  193,  and  note;    State  v.  Smith, 

32  Me.  369,  54  Am.  Dee.  578 ;   Smith  v.  State. 

33  Me.  48,  54  Am.  Dec.  607.  This  rule  of 
law  was  fully  explained  to  the  Jury  in  the 
charge. 

This  exception  lacks  merit 

Our  conclusion  therefore  Is,  that  the  ver- 
dict rendered  was  in  accordance  with  the  law 
and  the  evidence,  that  the  respondent  was 
convicted  of  a  crime  of  which  he  was  un- 
doubtedly guilty,  and  the  entry  must  be: 

Appeal  dismissed.  Motion  for  new  trial 
denied. 

Exceptions  overruled.  Judgment  for  the 
state. 


ROBASH  V.  MAINE  CENT.  R.  CO. 

(Supreme  Jadidal  Court  of  Maine.    March  80, 
1918.) 

Masteb  and  Servant  ^=»285(12)— Injdbt  to 

Sebvant— NoNsurr— Pkoximate  Cause. 

In  an  action  for  personal  injury  under  the 

federal  Employers'  Liability  Act  (Act  April  22, 

1908,  c.  149,  35  Stat.  65  [U.  S.  Comp.  St.  1916, 
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§J  8667-86651)  due  to  the  derailment  of  a  hand 
car,  where  the  ne^igence'  charged  was  defend- 
ants failure  to  properly  instruct  plaintiff  as  to 
operating  the  car,  a  nonsuit  was  properly  en- 
tered where  no  causal  relation  was  shown  be- 
tween the  accident  and  the  failure  to  give  in- 
structions. 

Exceptions  from  Supreme  Judicial  Court, 
Franklin  County,  at  law. 

Action  by  Louis  Robasta  against  the  Maine 
Central  Railroad  Company.  Judgment  of 
nonsuit  Plaintiff  excepts.  Exceptions  over- 
ruled. 

Argued  before  SPEAR,  BIRD,  HANSON, 
and  PHILBROOK,  JJ. 

Thomas  D.  Austin,  of  Farmlngton,  for 
plaintiff.  White  &  Carter,  of  Lewlston,  and 
BVank  W.  Butler,  of  Farmlngton,  for  de- 
fendant. 

PER  CURIAM.  This  was  an  action  on  the 
case  for  personal  Injuries  sustained  by  the 
plaintiff  while  In  the  employ  of  the  defend- 
ant as  a  section  hand.  At  the  conclusion  of 
the  plaintiff's  testimony,  upon  motion,  the 
presiding  justice  ordered  a  nonsuit,  upon  ex- 
ceptions to  which  the  case  comes  to  this 
court 

We  think  the  ruling  was  right  This  ac- 
tion was  brought  under  the  federal  Employ- 
ers' Liability  Act,  a^d,  as  agreed,  the  only 
question  involved  is  the  negligence  of  the  de- 
fendant. The  negligence  charged  Is  that  the 
defendant  failed  to  properly  Instruct  the 
plaintiff  as  to  the  manner  of  operating  the 
new  electric  hand  car  and  to  Inform  him 
with  respect  to  the  danger  Incident  to  Its 
operation. 

A  careful  reading  of  the  testimony,  we 
think,  clearly  fails  to  show  proof  of  any  neg- 
ligence on  the  part  of  the  defendant  which 
tended  to  produce  or  even  contribute  to  the 
accident  which  caused  the  plaintiffs  Injury. 
We  think  about  all  that  can  be  said  with  re- 
spect to  what  the  testimony  proves  is  that  It 
shows  the  hand  car  jumped  the  track  and  In- 
jured the  plaintiff.  We  are  unable  to  discov- 
er any  causal  relation  between  the  want  of 
Instructions  and  the  accident  which  Injured 
the  plaintiff.    Exceptions  overruled. 


STATE  V.  FORD  TOURING  CAR 
NO.  1,440,316. 

(Supreme  Judicial  Court  of  Maine.    March  30, 
1918.) 

1.  InTOXICATINQ  LIQ0OBS  <S=>248— Kekpino 
AND  Depositino— Complajni^Statute. 
A  complaint  alleging  that  at  a  particular 
town,  in  a  particular  county,  intoxicating  liq- 
nors  were  unlawfully  kept,  deposited,  and  trans- 
ported by  J.  K.  in  a  I^rd  touring  car  (giving 
its  number),  owned  and  driven  by  said  J.  K.  on 
the  public  way  in  said  town,  cannot  be  held  to 
charge  the  offense  of  keeping  and  depositing  in- 
toxicating liquors,  under  Rev.  St.  c.  127,  «  27; 
there  being  no  allegation  of  the  place  at  whidt 
kept  and  deposited. 


2.  iNTOXICATINa    LiQUOBS    iS=3248  —  lULXOSX. 

Tbanspobtation — Complaint— Statute. 
Such  complaint  cannot  be  held  to  charge  the 
offense  of  illegal  transportation  under  Rev.  St 
c.  127,  §  20,  as  amended  by  Laws  1917,  c.  291, 
i  2,  forbidding  the  transportation  kno-wingly 
from  place  to  place  in  the  state  of  intoxicating 
liquors  intended  for  unlawful  sale  within  the 
state ;  the  word  "knowingly,"  used  in  the  stat- 
ute, being  wholly  omitted. 

3.  Intoxicatino  Liquobb  «=>248 — Sexzubb 
OF  Automobile — Wabrant— Statutes. 

Under  Laws  1917,  c.  294,  providing  that  all 
automobiles  and  other  vehicles,  not  common  car- 
riers, containing  intoxicants  intended  for  ille- 
gal sale  within  the  state,  shall  be  seized  by  any 
officer  seizing  the  liquors,  and  shall  be  libeled 
as  provided,  such  statute  being  in  aid  of  Rev. 
St  c.  127,  §  20,  as  amended  by  Laws  1917,  c 
291,  §  2,  forbidding  the  transportation  know- 
ingly from  place  to  place  in  the  state  of  intoxi- 
cants intended  for  unlawful  sale,  no  valid  war- 
rant for  the  seizure  of  an  automobile  could  issue 
upon  a  complaint  which  could  not  be  held  to 
charge  the  offense  of  keeping  and  depositinx  in- 
toxicating liquors,  under  Rev.  St.  c.  127,  §  2T, 
or  the  offense  of  Illegal  transportation. 

4.  Intoxioating  Liquobs  i3=:>248  —  Seizubx 
of  autouobile — complaint  and  liibei. — 
Negativing  Exception  of  Statute. 

The  exception  of  common  carriers  in  Laws 
1917,  c.  294,  providing  that  all  automobiles,  etc, 
not  common  carriers,  containing  intoxicating 
liquors,  etc.,  shall  be  seized,  being  in  the  enact- 
ing clause  and  not  introduced  as  a  proviso, 
must  be  negatived  in  the  part  of  a  complaint 
making  an  automobile  a  subject  of  seizure,  and 
the  libel  against  the  car  dioold  contain  the 
same  negative  allegation. 

5.  Intoxicating  Liquobs  «=»2S0 — Sbizubb 
of  Vehicles— Jubisdictiow. 

A  legal  seizure  is  essential  to  jurisdiction  of 
a  {)roceedin^  in  rem  by  libel  for  the  forfeiture 
of  intoxicating  liquors,  containing  vessels,  and, 
under  Laws  1917,  c.  294,  of  vehicles. - 

Report  from  Supreme  Judicial  Court,  Ox* 
ford  County,  at  Law. 

Libel  by  the  State  of  Maine  against  Ford 
Touring  Car  No.  1,440,316.  On  report  M- 
bel  dismissed,  and  antomoblle  ordered  return- 
ed to  claimant 

Argued  before  CORNISH,  C.  J.,  and 
SPEAR,  BIRD,  HANSON,  and  PHIJO- 
BROOK,  JJ. 

Frederick  R.  Dyer,  of  Buckfleld,  for  the 
State.  Aretas  E.  Stearns  and  James  B.  Ste- 
venson, both  of  Rumford,  for  defendant 

BIRD,  J.  This  case  la  reported  for  the 
determination  of  this  court  upon  an  agnreed 
statement  of  facts,  of  which  the  complaint 
and  warrant  the  officer's  return  thereon, 
and  the  libel  and  monition  are  made  part. 

From  the  agreed  statement  of  facts,  it  ap- 
pears that  on  the  7th  day  of  September,  1917, 
a  deputy  of  the  sheriff  of  Oxford,  wltbout 
warrant,  seized  at  Rumford  a  ford  automo- 
bile, described  substantially  as  In  the  title 
of  this  case,  belonging  to  one  John  Karakus, 
of  Rumford,  and  also  certain  Intoxicating  Uq- 
uors  belonging  to  other  parties.  On  the  fol- 
lowing day  the  deputy  made  complaint  be- 
fore a  magistrate  and  procured  a  warrant 
upon  which  he  made  return  that  he  had  selz- 
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ed  an  automobile  described  substantially  as 
above  and  as  in  the  complaint  No  arrest 
was  made  upon  the  warrant,  nor  any  return 
of  tbe  seizure  of  liquors.  On  the  same  day 
the  deputy  filed  bis  libel  with  tbe  magistrate 
Issuing  tbe  complaint,  on  which  the  latter 
issued  a  monition;  on  the  return  day  of  which 
Karakus  appeared  and  filed  bis  claim  as 
owner  for  the  automobile,  alleging  therein, 
among  other  things,  that  it  was  seized  and 
taken  into  possession  by  the  depnty  without 
proper  warrant  issued  from  any  court  of 
competent  Jurisdiction  and  without  lawful 
authority,  and  has  been  held  by  said  deputy 
"and  is  now  In  his  possession  without  any 
authority,  right,  or  claim." 

Upon  hearing  the  magistrate  decreed  the 
forfeiture  of  the  automobile;  and  the  claim- 
ant ai^pealed,  claiming  that  tbe  complaint, 
warrant,  and  libel  are  defective  and  Insuffl- 
doit  in  law,  because  the  complaint  alleges 
that  Intoxicating  liquors  were  kept,  deposit- 
ed, and  transported  by  John  Karakus;  be- 
cause in  neither  complaint  nor  libel  is  It  al- 
leged that  John  Karakus  was  not  at  the  time 
of  the  seizure  of  said  automobile  a  common 
carrier,  and  that  said  automobile  was  not 
then  and  there  being  used  in  the  business 
of  a  common  carrier;  because  the  libel  does 
not  allege  that  at  the  time  of  seizure  the  au- 
tomobile contained  Intoxicating  liquors  in- 
tended for  Illegal  sale  In  this  state;  and  be- 
cause the  libel,  if  otherwise  sufficient  In  form 
and  substance,  is  void,  because  founded  "up- 
on a  complaint  and  warrant  which  are  de- 
fective and  insuflBelent  in  law." 

It  is  agreed  in  the  statement  of  the  parties 
that  this  proceeding  in  rem  is  Instituted  un- 
der chapter  294  of  the  Public  Laws  of  1917, 
the  part  of  which  here  material  Is  as  fol- 
lows: 

"All  automobiles,  trucks,  wagons,  boats  or 
vessels,  and  vehicles  of  every  kind,  not  common 
carriers,  containing  intoxicating  liquors  intend- 
ed for  illeical  sale  within  tlie  state,  found  within 
tbe  state  in  the  possession  or  in  tbe  control  of 
any  person  using  them  for  the  transportation 
of  intoxicating  liquors  intended  for  illegal  aale 
within  tbe  state,  shall  be  seized  by  any  officer 
seizing  the  liquors  transported  therein,  shall  be 
libeled  as  is  provided  for  the  libeling  of  intoxi- 
catinK  liquors  and  the  vessels  in  which  they  are 
contained  under  chapter  one  hundred  and  twen- 
ty-seven of  tbe  Revised  Statutes,  and  shall  be 
declared  forfeited  by  tbe  court  and  sold  in  the 
same  manner  as  is  provided  for  tbe  sale  of  ves- 
sels containing  intoxicating  liquors." 

Evidently  this  provision  of  statute  is  in 
aid  of  R.  S.  c.  127,  f  20  (amended  chapter  291, 
i  2,  Pub.  Laws  1917)  forbidding  the  trans- 
portation knowingly  from  place  to  place  in 
the  state  of  intoxicating  liquors  intended  for 
unlawful  sale  within  the  state. 

[l-t]  The  complaint  alleges  that: 

"At  said  Rumford,  in  said  county,  intoxicat- 
ing liquors  were  unlawfully  kept,  deposited,  and 
transported  by  John  Karakus  in  a  certain 
•  ♦  •  Ford  touring  car  numbered  1,440,316 
owned  and  driven  by  said  John  Karalcus,  on  the 
public  way  in  said  Rumford.    •    •    • " 


The  complaint  cannot  be  held  to  charge  the 
offense  of  keeping  and  depositing  intoxicat- 
ing liquors  under  B.  S.  c.  127,  i  27,  as  there 
is  no  allegation  of  the  place  at  which  kept 
and  deposited  (State  v.  Roach,  74  Me.  562, 
563);  nor  yet  to  charge  the  offense  of  Illegal 
transportation,  the  word  "knowingly"  used 
In  the  statute  being  wholly  omitted  (State  v. 
McDonougb,  84  Me.  488,  489,  24  Atl.  944). 
In  either  case  no  valid  warrant  could  issue 
upon  it.  There  is  still  a  further  defect,  if  it 
be  necessary  to  seek  others.  There  is  no 
allegation  In  the  complaint  that  the  person 
using  the  automobile  for  the  transportation 
of  intoxicating  liquors  was  not  a  common 
carrier.  The  exception  being  in  the  enact- 
ing clause  of  the  statute,  and  not  Introduced 
as  a  proviso,  it  must  be  negatived  in  tliat 
part  of  the  complaint  which  makes  the  au- 
tomobile a  subject  of  seizure.  State  v.  God- 
frey, 24  Me.  232,  234,  235,  41  Am.  Dec.  382; 
State  V.  TurnbuU,  78  Me.  392.  395,  396,  6  Atl. 
1;  State  v.  Damon,  97  Me.  323,  325,  54  Atl. 
845.  The  libel  should  contain  the  same  nega- 
tive allegation.  It,  and  the  monition,  are  of 
a  criminal  nature,  and  the  rules  applicable 
to  criminal  cases  apply.  State  v.  Intoxicat- 
ing Liquors,  80  Me.  91,  93,  13  Atl.  403.  "No 
rule  of  criminal  pleading  Is  better  establish- 
ed than  that  proceedings  before  magistrates, 
being  courts  of  limited  Jurisdiction,  must 
show  upon  their  face  that  the  magistrate 
has  Jurisdiction  of  the  cause."  State  v.  In- 
toxicating Uquors,  supra.  See  State  v. 
Whalen,  85  Me.  469,  472,  27  Atl.  348.  A  le- 
gal seizure  is  essential  to  Jurisdiction  of  a 
proceeding  in  rem  by  libel  for  the  forfeiture 
of  Intoxicating  liquors,  containing  ves.sels, 
and,  under  chapter  294,  Public  Laws  1917,  of 
vehicles.  See  R.  S.  c.  127,  J  30;  State  v. 
Intoxicating  Liquors,  110  Me.  260,  263,  264, 
86  Atl.  1060.  There  must  be,  therefore,  lii 
accordance  with  the  stipulation  of  the  par- 
ties, an  entry  dismissing  the  Ubel  and  for  a 
return. 

Libel  dismissed. 

Automobile  ordered  returned  to  claimant. 


In  re  McWILLIAMS'  ESTATE. 
(Supreme  Court  of  Pennsylvania.    Jan.  7, 1918.) 

1.  Evidence  «=5>571(1)— Expbbt  Tbstimont— 

HaNDWBITINO — COBBOBOKATION. 

After  direct  evidence  has  been  given  on  the 
subject  of  handwritingj  expert  testimony  is  ad- 
missible in  corroboration,  but  such  testimony, 
without  the  support  of  other  evidence,  is  insuffi- 
cient to  attack  the  validity  of  a  document 

2.  Wills  <g=>316(l)  —  Execution  —  Issue 
Devisavit  Vkl  Non— Evidence. 

Dismissal  of  petition  for  an  issue  devisavit 
vel  non  alleging  that  the  last  paragraph  of  a 
will  had  been  added  after  its  execution  and 
without  testator's  knowledge  or  consent,  on 
the  evidence  of  the  scrivener  and  the  opposing 
testimony  of  handwriting  experts,  held  not  error. 

Appeal  from   Orphans'  Court,   Westmore- 
land County. 
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Petition  by  Homer  McWlUlams  and  others 
for  an  Issue  devlsavit  vel  non  In  the  estate  of 
David  McWllllams,  deceased.  From  a  decree 
refusing  the  Issue,  and  dismissing  the  peti- 
tion, petitioners  appeal.    Affirmed. 

Copeland,  P.  J.,  filed  the  following  opin- 
ion in  the  orphans'  court: 

David  McWlUiams,  late  of  Madison  borough, 
Westmoreland  county,  Pa.,  deceased,  died  tes- 
tate on  tlie  25th  day  of  January,  1914,  first  hav- 
ing made  his  last  will  and  testament  in  writing, 
dated  the  24th  day  of  May,  1912.  Thia  will, 
after  his  death,  was  duly  probated  and  recorded 
on  the  30th  day  of  January,  1914,  in  Will  Boolt 
18,  page  236.  By  this  will  the  testator  devised 
and  bequeathed  as  follows: 

"Ist.  I  will  devise  and  bequeath  that  after 
my  death  all  my  just  debts  and  funeral  expenses 
be  first  paid  by  my  executor  out  of  my  estate. 

"2nd.  I  will  devise  and  bequeath  that  my  ex- 
ecutors shall  have  a  monument  j^ut  to  my  lot 
in  the  cemetery  for  myself  and  wife  to  cost  not 
less  tlian  $150. 

"3rd.  I  will  that  my  executor  shall  put  $100.- 
00  on  interest,  the  interest  of  which  shall  be 
used  for  keeping  my  lot  in  the  cemetery  in  re- 
pair. 

"4th.  I  will  devise  and  bequeath  to  my  beloved 
wife  Barbary  McWilliams  all  the  rest  of  my  es- 
tate both  real  personal  and  mixed  absolutely  as 
her  own. 

"5.  And  lastly  if  my  wife  Barbary  McWil- 
liams should  die  before  me  then  my  express  will 
and  meaning  is  that  the  whole  of  my  estate  both 
real,  personal  and  mixed  wherever  found  shall 
go  to  Ida  M.  RutE  and  Harry  B.  Buff." 

On  the  18th  day  of  January,  1915,  H.  0.  Me- 
Williams,  S.  S.  McWilliams,  William  McWil- 
liams, and  F.  G.  Cooper,  nephews  of  the  decedent, 
appealed  to  the  orphans'  court  of  Westmoreland 
county  from  the  decision  of  the  register  of  wills 
admitting  to  probate  this  paper  writing  alleged 
to  be  the  last  will  and  testament  of  the  dece- 
dent, and  from  the  granting  of  letters  testamen- 
tary thereon.  A  bond  in  the  sum  of  $600  at 
the  same  time  was  filed  by  the  appellant,  con- 
ditioned that  they  pay  all  or  any  costs  which 
may  be  occasioned  by  reason  of  such  appeal  and 
wbich  may  be  decreed  by  the  orphans'  court  to 
be  paid.  At  the  time  of  filing  this  appeal  and 
bond  a  motion  was  filed  to  strike  off  the  appeal 
from  the  probate  because  it  did  not  appear  from 
the  appeal  filed  the  nature  and  character  of  ap- 
pdlants'  interest  in  the  estate.  We  might  say  in 
passing,  for  it  is  not  clear  to  us  that  this  mo- 
tion was  disposed  of,  that  the  appeal  shows  they 
were  nephews  of  the  decedent  and,  of  course, 
would  be  entitled  to  inherit  as  collateral  heirs, 
if  the  decedent  died  intestate,  he  being  without 
issue  and  his  wife  dead. 

On  the  28th  day  of  June,  1016,  a  petition  was 
presented  to  this  court  by  the  parties  appealing 
from  the  decision  of  the  register  of  wills  admit- 
ting this  writing  to  probate,  setting  forth  the 
facts  they  expected  to  be  able  to  prove,  and 
praying  that  a  citation  be  awarded  directed  to 
all  parties  interested,  to  wit,  Ida  M.  Ruff  and 
Harry  B.  Ruff,  the  persons  to  whom,  under  the 
alleged  will,  the  entire  estate  of  the  decedent 
goes)  to  show  cause  why  the  appeal  should  not 
be  sustained  and  why  an  issue  should  not  be 
awarded   to   try   the   following   questions: 

"First.  Whether  or  not  the  fifth  paragraph 
of  the  said  last  will  and  testament,  which  de- 
vised the  whole  of  his  estate,  both  real,  per- 
sonal, and  mixed,  to  the  said  Ida  M.  Buff  and 
Harry  B.  Buff,  was  procured  by  the  undue  in- 
fluence on  the  part  of  the  said  Ida  M.  Buff  and 
Harry  E.  Ruff  and  others. 

"Second.  Whether  or  not  the  said  fifth  para- 
graph of  the  said  last  will  and  testament  of 
^he  said  David  McWilliams,  deceased,  is  part 
of  the  said  last  will  and  testament. 


"Third.  Whether  or  not  the  said  writing,  as 
probated,  is  the  last  will  and  testament  of  the 
said  David  McWilliams,  deceased." 

The  same  day  an  order  was  made  that  a  cita- 
tion issue,  directing  all  the  parties  named  in  the 
petition  to  appear  and  show  cause  why  the 
prayer  of  the  petitioners  should  not  be  granted. 
This  citation  was  made  returnable  to  Satur- 
day, the  17th  day  of  July,  1915,  at  9  o'dock 
a.  m.  In  response  to  this  citation,  on  the  14th 
day  of  July,  the  parties  named  therein  appear- 
ed, traversed  all  the  matters  set  forth  in  the 
petition,  denied  all  the  allegations  therein  con- 
tained, and  prayed  that  the  petition  of  the  ap- 
pellants be  dismissed  at  their  costs. 

Afterwards,  to  wit,  on  the  11th  day  of  Sep- 
tember, 1916,  a  petition  was  filed  by  S.  S.  Mc- 
Williams, one  of  the  administrators  of  the  es- 
tate of  Joseph  McWilliams,  deceased,  a  broth- 
er of  the  decedent  in  this  case,  to  amend  the 
petition  for  citation  and  issue  so  as  to  make  J. 
Collins  Oreer  and  S.  S.  McWilliams.  adminis- 
trators of  the  estate  of  Joseph  McWilUams,  de- 
ceased, parties  to  this  contest.  This  amend- 
ment was  allowed  by  the  court  With  the  issue 
framed  by  the  petition  and  answers,  the  matter 
came  on  to  be  heard  on  the  28th  day  of  Decem- 
ber, 1915,  when  the  testimony  attached  hereto 
was  taken.  It  is  from  this  testimony  we  are 
now  to  determine  whether  we  shall  award  an 
issue  to  try  the  questions  of  fact  prayed'  for  in 
the  petition  of  the  contestants. 

While  it  is  alleged  in  the  petition  for  an  issae 
that  David  McWilliams  was  at  the  time  of  the 
execution  of  this  alleged  will  weak '  in  mind, 
memory,  and  understanding,  from  sickness,  ex- 
treme age,  bodily  weakness,  infirmities,  and  oth- 
er cause,  and  that  the  fifth  paragraph  of  this 
writing  alleged  to  be  his  last  will  was  procured 
and  caused  to  be  written  by  artful  contrivances 
and  undue  influence,  fraud,  and.  duress  of  Harnr 
E.  Buff,  Ida  M.  Buff,  and  others;  yet  this  testi- 
mony fails  to  show— we  believe  not  a  single  wit- 
ness testified — that  the  decedent  was  of  weak 
mind  and  without  testamentary  capacity,  or 
that  undue  influence  was  exercised  over  him  by 
the  proponents. 

[1,2]  The  only  question  to  which  it  is  nec- 
essary for  us  to  direct  our  attention  ia  whether 
or  not  the  fifth  paragraph  in  this  will  was  in- 
serted by  the  scrivener  alter  the  decedent  signed 
it  The  whole  contest  narrows  itself  down  to 
the  determination  of  this  question.  To  this, 
and  this  question  alone,  was  testimony  offered 
by  the  contestants  of  the  will.  It  is  now  for  as 
to  say,  from  this  testimony,  whether  that  testi- 
mony ia  of  sufficient  weight  and  directness  as 
would  justify  us  in  sending  an  issue  to  the 
common  pleas  court  for  trial  by  jury. 

Harry  E.  Ruff,  the  scrivener  of  the  will,  says 
that  he  wrote  the  entire  will,  with  the  excep- 
tions of  the  signature  of  the  testator  and  the 
witnesses  to  the  will,  just  as  it  appears  to-day, 
before  David  McWilliams  or  the  subscribing 
witnesses  signed  it;  that  the  fifth  paragraph 
was  in  the  will  before  it  was  executed  by  the 
decedent  and  witnessed  by  the  Rogers  bojrs; 
that  he  used  a  fountain  pen  in  writing  it ;  that 
it  was  written  with  one  kind  of  ink ;  and  that 
the  testator  and  the  subscribing  witnesses  used 
the  same  pen  and  the  same  ink  in  executing  and 
witnessing  it  This  testimony  of  Mr.  Ruff  was 
elicited  by  the  appellants  as  if  under  cross-ex- 
amination. One  of  the  subscribing  witnesses, 
on  cross-examination,  said  that  this  paper  was 
signed  and  executed  by  David  McWilliams  and 
witnessed  by  himself  and  brother  with  the  same 
pen.  and  that  he  saw  no  other  pen  that  day. 
Outside  of  the  experts,  the  contestants  have 
produced  no  witnesses  to  prove  the  contrary  of 
what  was  testified  to  by  Mr:  Ruff  and  the  sub- 
scribing witnesses.  There  is  not  a  witness  pro- 
duced by  the  contestants  who  says  that  this  fifth 
paraRraph  was  not  in  the  will  at  the  time  David 
McWilliams  signed  it.  There  is  not  a  witnei« 
produced  by  the  contestants  who  says  that  this 
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fifth  paratrraph  was  inserted  by  Harry  K  Ruff 
after  or  immediately  before  Barbary  McWil- 
liams'  death,  without  the  knowledge  or  conaent 
of  David  Mc Williams,  or  out  of  his  presence; 
and  there  is  not  a  witness  who  says  that  this 
fifth  paragraph  was  written  with  a  different  pen 
and  with  a  different  ink  from  that  used  in  writ- 
ine  the  balance  of  the  will. 

The  fact  that  David  McWilliams  signed  the 
paper,  which  is  not  denied  by  the  contestants, 
is  evidence  that  he  knew  the  contents  of  this 
paper  at  the  time  of  signing,  and  that  the  fifth 
para^ph  was  there  at  that  time.  Of  course, 
tiSa  is  presumptive  evidence,  but  still  it  must 
be  overcome.  Then,  again,  the  fact  that  these 
contestants,  in  their  petition  for  a  citation  on 
the  framing  of  an  issue,  averred  undue  influence 
on  the  part  of  Harry  E.  RufE  and  Ida  M.  Raff 
in  procuring  the  execution  of  this  fifth  para- 
granh,  is  an  admission  that  it  was  in  the  will 
at  the  time  it  was  executed  by  David  McWil- 
liams. We  have,  in  addition  to  all  of  this,  the 
testimony  of  Harry  E.  Buff  that  the  fifth  para- 
graph was  written  in  the  will  before  it  was 
signed  by  the  testator,  t^ether  with  his  testi- 
mony and  that  of  Daniel  Rogers  as  to  the 
whereabouts  of  the  will  and  tlie  envelope  in 
which  it  was  kept.  All  point  conclusively  that 
this  fifth  paragraph  was  never  written  in  this 
will  at  the  time  or  in  the  manner  the  contest- 
ants now  contend. 

Against  this  positive  testimonv  we  have  the 
testimony  of  two  experts  on  handwriting,  name- 
ly, John  H.  McKlveen  and  George  W.  Wood 
whose  testimony,  when  boiled  down,  amounts 
to  this:  That  there  was  a  different  pen  and  a 
different  ink  used  in  writing  the  fifth  paragraph 
of  this  will.  They  do  not  pretend  to  say  it  was 
written  at  a  different  time  from  the  writing  and 
execution  of  the  balance  of  the  wilL  or  that 
it  was  not  written  in  the  presence  of  the  tes- 
tator and  at  his  direction.  The  inference  we 
are  expected  to  draw  from  their  testimony  that 
it  was  written  with  a  different  pen  and  ink  is 
that  this  fifth  paragraph  was  placed  in  the  will 
after  its  execution.  This  we  cannot  do,  and  we 
refuse  to  allow  a  jury  to  predicate  a  guess 
on  that  testimony  alone.  It  is  true  the  scriven- 
er said  that  he  used  but  one  pen  and  one  ink 
in  writing  the  entire  will,  which  is  in  conflict 
with  thia  expert  testimony,  but  if  different  pens 
and  ink  had  been  used,  we  are  nnable  to  see 
how  it  would  have  hurt  his  case  to  have  so 
testified.  An  examination  of  the  will,  especially 
the  signatures  of  the  testator  and  that  of  the 
witnesses,  show  as  marked  a  difference  aa  to 
the  color  of  the  ink  as  there  exists  between  the 
fifth  paragraph  and  the  balance  of  the  body  of 
the  will.  And  so  an  examination  and  compari- 
son of  the  psrt  complained  of  and  other  parts 
of  the  will  do  not  convince  ns  that  it  would 
be  safe  to  draw  the  conclusion  desired  by  the 
contestants,  ^lis  is  oar  opinion  of  the  evi- 
dence. 

The  evidence  of  these  two  experts  do  -not  cor- 
roborate any  testimony  on  the  part  of  the  con- 
testants, and  is  not  sufficient  in  itself,  when  tak- 
en alone,  to  prove  that  this  fifth  paragraph  was 
added  to  this  will  by  Harry  E.  Ruff  after  its 
execution  by  the  testator.  Our  notion  of  the 
law  is  that  expert  testimony,  sach  as  was  offer- 
ed in  this  case,  cannot  be  received  as  inde- 
pendent testimony  to  establish  the  facts  or  con- 
clusions sought  by  the  contestants  to  be  estab- 
lished or  drawn.  Sach  testimony  can  only  be 
received  as  corroborating  other  direct  or  positive 
evidence  as  to  some  fact  in  issue. 

In  Fulton  v.  Hood  et  aL,  34  Pa.  865,  75  Am. 
Dec.  664,  a  question  as  to  the  alteration  of  the 
date  in  bond  was  involved.  The  person  who 
wrote  it  testified  positively  that  no  alteration 
was  made  after  the  signature.  On  the  other 
hand,  the  sons  of  the  decedent,  on  account  of 
whose  indebtedness  the  bond  was  given,  testified 


that  the  date  was  changed.  The  allegation  of 
the  defendant  was  that  the  last  line  of  the  in- 
strument had  been  added  after  its  execution  and 
delivery,  and  after  it  bad  been  taken  away  by 
the  agent  of  the  plaintiffs.  To  meet  this  al- 
legation, the  plaintiffs  were  allowed  to  call  ex-, 
perts,  and  prove  by  them  that,  in  their  opinion,' 
the  whole  instrument,  including  the  last  line, 
was  written  by  the  same  hand,  with  the  same 
pen  and  ink,  and  at  the  same  time.  The  admis- 
sion of  this  expert  testimony  was  -the  subject 
of  an  assignment  of  error.  Mr.  Justice  Strong 
in  delivering  the  opinion  of  the  court  said  (34 
Pa.  page  370,  75  Am.  Dec.  664):  "It  is  to  be 
observed  that  the  evidence  was  offered  only 
after  direct  testimony  had  been  given  to  prove 
that  the  bond  was  genuine,  and  that  it  was  in 
the  same  condition  as  when  signed  by  the  de- 
fendant. It  was  admitted,  not  as  independent, 
but  as  corroborative,  evidence." 

In  the  case  of  Burkholder  v.  Plank,  69  Pa. 
225,  we  find  this  language  at  the  conclusion  of 
the  opinion  of  Mr.  Justice  Sharswood:  "It  may 
be  considered  as  well  settled  in  this  state  by 
Fulton  v.  Hood,  34  Pa.  365  [75  Am.  Dec.  684], 
and  Travis  v.  Brown,  43  Pa.  »  [82  Am.  Dec. 
540],  that  after  direct  evidence  has  been  given 
on  the  subject  of  handwriting,  the  evidence  of 
experts  is  admissible  in  corroboration."  To  the 
same  effect  we  have  the  late  cases  of  Masson's 
Estate,  198  Pa.  636,  48  Atl.  811,  and  Fuller's 
Estate,  222  Pa.  182,  70  AU.  1005. 

The  evidence  upon  the  part  of  the  contestants 
we  think  is  insufficient  to  justify  our  sending 
an  issue  to  the  court  of  common  pleas  for  trial 
to  determine  whether  the  fifth  paragraph  in  his 
will  was  executed,  all  other  questions  being 
abandoned.  We  would,  in  conscience,  be  con- 
strained, if  sitting  as  a  trial  judge,  to  set  aside 
a  verdict  if  found  by  a  jury  against  this  will, 
and  therefore  we  are  of  the  opinion  that  the  is- 
sue should  be  refused. 

The  court  dismissed  the  petition.  Homer 
McWilliams,  tS.  S.  McWilliams,  and  William 
McWilliams,  Jr.,  appealed. 

Argued  before  MESTREZAT,  POTTER, 
STEWART,  MOSCHZISKER,  and  FRAZ' 
ER,  JJ. 

John  XX  Kunkle,  of  Oreensbnrg,  for  appel- 
lants. John  P.  Plnkerton,  of  Greensburg,  for 
appellees. 

PER  CURIAM.  The  decree  dismissing  the 
petition  for  an  issue  derisavlt  vel  non  and 
sustaining  the  decision  of  the  register  ad- 
mitting the  will  of  David  McWilliams,  de- 
ceased, to  probate  is  affirmed  on  the  opinion 
of  tbe  learned  Judge  of  the  orphans'  court. 


BEAVEB  TRUST  CO.  ▼.  MORGAN  et  al. 

Appeal  of  PBOPI.E'S  NAT.  BANK  OF 

ROCHESTER. 

(Supreme    CourU   of    Pennsylvania.      Jan.    7, 
1918.) 

1.  AssiONMENTS  4=978— Debt— Collateral. 

A  purchase  of  a  debt  is  a  purchase  of  all 
securihes  for  it,  whether  named  or  not  named 
at  the  time  of  the  assignment,  unless  it  is  ex- 
pressly agreed  at  the  time  that  they  shall 
not  pass. 

2.  Pbincifal  and  SuBirrr  ®=9l82— Remedies 
OF  Sttbett — Collateral. 

A  surety  is  entitled  to  every  remedy  which 
the  creditor  has  against  the  principal,  *nd  to 
enforce  every   security  and  all  means  of  pay- 
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ment,  and  to  stand  In  the  place  of  the  creditor, 
not  only  through  the  medium  of  the  security, 
but  even  of  securities  taken  without  his  knom- 
edtre. 

8.  Pbincifai,  aitd  StTKKTT  €=s>89— Reiaa.BE  ok 
Pbincipai/— Effect. 
If  a  creditor  by  misapplication  releases  the 
principal,  he  thereby  releases  the  surety  entire- 
ly, but  if  he  releases  the  principal  from  a  part 
only,  the  surety  is  released  only  pro  tanto. 
4.  Princifai.  and  Sdbbtt  ^s>114  —  Cbedi- 
tob's  Appucatior  or  C!ollatebai.  —  Re- 
lease or  Sdbett. 
Where  the  holder  of  a  note,  with  surety,  ap- 
plies the  collateral  to  the  payment  of  another 
obligation  of  the  maker  without  the  consent  of 
the  surety,  the  surety  is  relieved  from  liability 
on  the  note  pro  tanto. 

6.  Principal  and  Subety  *=9ll4— Mmappli- 
OATioN  BY  Cbeditob— Sale— OooD  ITaith. 
Where  a  creditor  sells  a  pledged  security  on 
the  default  of  debtor  and  buys  it  at  hia  own 
sale,  and  improperly  applies  the  proceeds  to  an- 
other debt,  such  appropriation  warrants  a  find- 
ing  that   the   real    value   of   the   security   was 
greater  than  the  price  obtained. 
6.  Pbincipal  and  Subett  i&=!>114  —  Note  — 
Sale  op  Coilatebal  —  Cbeditob's  Right 

AGAINST   SUBfiTY. 

Where  the  value  of  collateral  for  a  note  was 
sufficient  to  discharge  it,  and  was  sold  and  the 
proceeds  applied  on  another  obligation  of  the 
maker,  the  debtor  could  not  claim  any  part  of 
the  proceeds  of  a  sheriff's  sale  of  the  surety's 
realty,  although  his  judgment  was  prior  to  that 
of  other  creditors. 

Appeal  from  Oourt  of  Common  Fleas, 
Beaver  County. 

Action  by  the  Beaver  Drust  Company 
against  Guy  H.  Morgan  and  the  People's 
National  Bank  of  Rochester.  Prom  an  order 
sustaining  exceptions  to  sheriff's  return  of 
distribution  of  proceeds  of  a  sheriff's  sale, 
ihe  People's  National  Bank  of  Rochester  ap- 
peals.   Affirmed. 

Argued  before  BROWN,  C.  J.,  and  MES- 
TREZAT,  STEWART,  FRAZER,  and  WALL- 
ING, JJ. 

A.  P.  Marshall  and  Ctaas.  R.  Eckert,  both 
of  Beaver,  for  appellant.  William  A.  McCon- 
nel,  of  Beaver,  for  appellee. 

STEWART,  J.  This  dispute  arises  out  of 
the  distribution  of  the  proceeds  of  the  sher- 
iff's sale  of  the  real  estate  of  one  J.  W.  Jack. 
The  original  transaction  out  of  whldi  the 
controversy  arises  presents  no  unusual  fea- 
ture ;  nor  are  the  facts  relating  to  the  subject 
in  dispute.  On  the  7th  March,  1911,  the 
Honaca  National  Bank  loaned  to  M.  L.  Jack 
the  sum  of  $1,450,  taking  as  security  therefor 
a  judgment  note  signed  by  M.  L.  Jack  and  J. 
W.  Jack  in  like  amount,  payable  at  four 
months,  and  also  15  shares  of  the  capital 
stock  of  the  Rochester  Trust  Company  owned 
by  M.  L.  Jack,  as  collateral.  The  loan  was 
renewed  at  regular  intervals  until  I5th  April, 
1913,  on  which  day  judgment  was  confessed 
and  entered  upon  the  single  bill  given  by  way 
of  renewal  in  favor  of  Robert  C.  Campbell, 
cashier,  and  against  M.  L.  Jack  and  J.  W. 
Jack,  reduced  later  in  amount  of  $1,425. 
On  December  4th  following  the  obligation 


was  again  renewed,  but  In  somewhat  differ- 
ent form,  the  change  not  affecting,  bowevei;  ! 
in  any  way  the  legal  status  of  the  parties, 
except  to  make  J.  W.  Jack  guarantor  instead 
of  surety,  leaving  the  contract  in  all  other  i 
respects  the  same  as  before.  On  March  4,  ' 
1916,  the  Monaca  National  Bank  sold,  assign- 
ed, and  set  over  to  the  People's  National  , 
Bank  all  its  Tlgbt,  title,  abd  interest  iii  the 
renewal  note,  and  as  part  of  the  transaction 
turned  over  to  the  said  bank  the  15  shares 
of  Rochester  Trust  Company  stock  which 
M.  L.  Jack  had  deposited  with  it  as  collateral 
to  the  original  loan,  and  assigned  to  said 
bank  the  Judgment  it  had  entered  on  the 
single  bill  of  M.  L.  and  J.  W.  Jack.  Mean- 
while, February  18,  1916,  M.  L.  Jack  had 
obtained  a  loan  from  the  People's  National 
Bank  of  $1,780  on  his  own  obligation,  con- 
taining a  power  of  attorney  for  the  confession 
of  Judgment  As  collateral  security  for  this 
loan  M.  L.  Jack  pledged  the  15  shares  of 
Rochester  Trust  Company  stock  that  lie  bad 
previously  pledged  to  tbe  Monaca  Bank. 
These  shares  having  come  into  the  possession 
of  the  People's  Bank,  upon  default  of.  pay- 
ment by  M.  L.  Jack,  the  People's  Bank,  as  it 
had  a  right  to  do  under  its  contract,  on  June 
20,  1916,  sold  the  16  shares  of  stock  of  the 
Rochester  Trust  Company  for  tbe  sum  of 
$1,290,  and  applied  the  same  as  a  credit  to 
the  $1,780  note  of  M.  L.  Jack. 

J.  W.  Jack,  the  surety,  was  the  owner  of 
certain  lots  of  ground  tn  tbe  borough  of  Koch- 
ester,  in  Beaver  county,  on  which  there  was 
a  first  lien  of  $3,645.54  in  favor  of  tbe  Beaver 
Trust  Company;  next  In  priority  was  the 
lien  of  the  Judgment  entered  by  the  Monaca 
Bank  to  No.  215,  June  term,  1913,  against 
M.  L.  and  J.  W.  Jack,  for  $1,450,  for  tbe 
loan  to  M.  L.  Jack,  for  which  J.  W.  Jadt 
was  surety.  Several  other  liens  followed  In 
their  order.  This  was  the  situation  when 
execution  process  was  issued  on  the  first  lien 
by  virtue  of  which  the  real  estate  of  J,  W. 
Jack  was,  on  the  3d  June,  1916,  sold  by  tbe 
sheriff  for  $5,200.  The  sheriff  in  his  return 
of  sale  applied  out  of  the  purchase  money 
$3,615.54  to  the  Judgment  held  by  the  Beaver 
Trust  Company,  and,  without  discoverable 
reason,  awarded  the  balance  of  the  fund  to 
the  party  from  whom  J.  W.  Jack  had  acquired 
title.  Upon  exceptions  filed  by  the  subsequent 
lien  creditors,  the  court  set  aside  so  much  of 
the  return,  and  proceeded  to  a  hearing  in 
which  the  facts  we  have  heretofore  recited 
were  developed.  Disallowing  entirely  dis- 
tribution to  the  Judgment  transferrerd  to 
the  Pe(H>le'8  National  Bank  by  the  Monaca 
Bank,  next  In  order  of  priority,  the  court 
awarded  the  balance  remaining  to  the  sub- 
sequent lien  creditors  in  their  order,  and  de- 
creed accordingly.  The  appeal  is  by  tbe 
People's  National   Bank   from   this   decree. 

[1]  It  is  quite  clear  that  this  bank  stock, 
while  in  the  hands  of  the  People's  National 
Bank,  was  as  much  impressed  with  its  col- 
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lateral  character  as  wben  in  tbe  bands  of 
the  Monaca  Bank.  When  the  People's  Nation- 
al Bank  purchased  from  the  Monaca  Bank 
the  obligation  of  the  Jacks,  it  acquired  as 
well,  by  operation  of  law,  whaterer  .was 
pledged  for  its  payment,  the  same  to  be  held 
and  used,  however,  for  no  other  purpose  than 
that  for  which  it  had  been  originally  {hedged. 
A  purchase  of  a  debt  is  a  purchase  of  all  the 
securities,  for  it,  whether  named  or  not 
at  the  time  of  the  assignment,  unless  express- 
ly agreed  at  the  time  they  shall  not  pass. 
Foster  t.  Fox,  4  Watts  &  S.  92. 

[2]  Un  payment  of  the  note  by  the  surety, 
tbe  latter  would  be  entitled  to  the  collateral. 
Neither  the  bank  nor  its  assigns,  nor  the 
surety,  could  use  tbe  collateral  for  other 
pnrpoee  than  that  for  which  It  bad  been 
expressly  pledged.  It  made  no  difference 
how  many  obligations  the  People's  National 
Bank  held  against  J.  W.  Jack,  It  was  beyond 
the  power  of  the  latter  to  subject  the  stock 
to  other  collateral  liaUlity,  to  the  prejudice 
of  the  surety,  J.  W.  Jack,  than  that  for  which 
it  was  available  for  the  latter's  protection. 
■•For  a  surety,"  as  said  In  Hawk  v.  Geddis, 
16  Serg.  &  R.  23,  "is  entitled  to  every  remedy 
which  the  creditor  has  against  the  principal, 
to  enforce  every  security  and  all  means  of 
payment,  to  stand  in  the  place  of  the  creditor, 
not  only  through  the  medium  of  the  security, 
but  even  of  securitieB  taken  without  his 
knowledga  He  has  the  right  to  have  these 
securities  transferred  tx>  him,  and  avail  him- 
self of  them,  though  there  was  no  stiptdation 
for  that  purpose." 

[3,4]  The  application  of  the  proceeds  of 
the  sale  of  this  pledged  stock  to  the  individ- 
oal  Indebtedness  of  M.  h.  Jack  was  a  pal- 
pable misapprehension.  It  was  applicable  to 
the  note  that  the  bank  had  acquired  from 
the  Monaca  Bank  on  which  J.  W.  Jack  was 
surety  and  no  other.  The  legal  effect  of  this 
misapplication  was  to  release  J.  W.  Jack 
frum  liability  on  the  note  pro  tanto.  In 
XeTs  Appeal,  9  Watts  &  8.  36,  the  law  gov- 
erning in  such  cases  is  thus  stated  in  tbe 
opinion  by  Kennedy,  J. : 

"So  if  the  creditor  releases  the  principal  from 
the  payment  of  the  debt,  he  thereby  releases  the 
surety  entirely.  But  if  he  release  the  prin- 
cipal from  a  part  only  of  it,  he  only  releases 
the  surety  pro  tanto ;  and  there  is  not  even  a 
shadow  o(  reason  why  it  should  be  considered  a 
release  of  any  more.  So  if  the  creditor  give 
up  to  the  principal,  or  release  a  security  which 
he  has  obtained  from  him  for  the  wlwle  of  tbe 
debt,  it  will  operate  as  a  release  or  discharge 
of  the  surety  from  all  liability  as  such;  but 
if  the  security  released  be  only  for  part  of  the 
debt,  the  surety  will  only  be  released  pro  tanto. 
The  ground  upon  which  tbe  relinquishment  or 
negligent  losing  of  a  security  taken  of  the  prin- 
cipal debtor  by  the  creditor  for  the  whole  or 
part  only  of  the  debt  is  held  to  be  a  release  of 
the  surety  either  lor  the  whole  or  pro  tanto, 
ss  the  case  ma^  be.  Is  that  the  surety  upon 
I»fment  of  the  debt  to  the  creditor  is  entitled  to 
the  benefit  of  all  securities  which  the  creditor 
IMS.   that    he    could    have   rendered    available 

Sainst  the  principal  debtor;    and,  if  any  of 
osc  securities  have  become  lost,  or  have  be- 


come lessened  in  valu«L  in  consequence  of  ths 
neglect  or  default  of  the  creditor,  the  surety's 
liability  to  the  creditor  will  be  diminished  to 
that  extent" 

In  Holt  V.  Bodey,  18  Pa.  207,  there  is  not 
only  a  distinct  and  express  reaffirmance  of 
the  doctrine  stated  in  the  case  above  cited, 
but  express  authority  may  there  be  found 
for  holding  that  the  right  of  the  surety,  in 
such  case  as  we  have  here,  "Is  transmitted 
to  the  surety's  creditors,  where  the  claim  is 
used  so  as  to  disappoint  their  liens." 

[C,  8]  The  facts  of  the  present  case  (dearly 
bring  it  within  these  rulings,  as  the  learned 
judge  of  the  court  below  held.  The  People's 
National  Bank  had  a  perfectly  legal  right  to 
sell  the  pledged  stock;  but  it  had  no  right 
in  law  or  equity  to  apply  as  a  credit  the  pro- 
ceeds of  sale  to  any  other  indebtedness  than 
that  for  which  it  was  originally  pledged, 
namely,  that  which  was  represented  by  the 
note  assigned  to  it  by  the  Monaca  National 
Bank  upon  which  M.  L.  Jack  was  principal 
and  J.  W.  Jack  but  surety.  As  a  legal  re- 
sult of  Its  misapplication,  J.  W.  Jack  was 
thereupon  discharged  as  surety  to  whatever 
extent  he  could  have  made  the  stock  avail- 
able against  tbe  principal  debtor.  The  court 
finds  as  a  fact  that  the  value  of  this  stock 
was  the  full  equivalent  of  the  note.  This 
finding  is  excepted  to,  but  we  see  no  suffi- 
cient ground  on  which  to  disturb  it.  The 
People's  National  Bank  bought  the  stock  at 
its  own  sale.  We  see  in  the  subsequent  mis- 
appropriation of  the  proceeds,  as  the  court 
below  must  have  done  quite  enough  to  cast' 
discredit  upon  the  bona  fides  of  the  sale. 
Ordinarily  the  price -obtained  for  an  article 
in  the  open  market  Is  tbe  best  evidence  of 
its  value,  but  there  are  cases  in  which  it  is 
not  the  best  or  only  evidence,  and  this  is  one 
of  them.  What  the  surety  in  this  case  lost 
was  not  to  be  measured  by  market  value  at 
any  particular  time,  but  by  its  value  to  the 
surety  for  his  indemnity.  Tbe  court  below 
held  that  its  real  value  was  sufficient  to  ex- 
tinguish the  entire  Indebtedness  for  which 
the  surety  was  liable,  and  the  evidence  fully 
warranted  the  conclusion. 

It  results,  from  what  we  have  said,  that 
with  the  extinguishment  of  the  debt  the  col- 
lateral judgment  against  the  surety  fell,  and 
distribution  to  it  was  properly  refused. 

The  decree  is  afiirmed. 


KANN  V.   KANN. 
(Supreme  Court  of  Pennsylvania.    Jan.  7,  IfliS.) 

1.  Payment  <S=>42— Patment  on   Pbincipal 
AND  iNTEBEST— Application  to  Pbincipai. 

Except  where  otherwise  agreed,  a  payment 
on  an  indebtedness,  consisting  of  principal  and 
interest,  not  applied  by  either  party,  will  be 
applied  first  to  interest  due  and  then  to  prin- 
cipal. 

2.  Patmknt  «=938(1)— Application  to  Pbin- 
cipal. 

A  debtor  making  a  voluntary  payment  has 
the  primary  and  paramount  right  to  direct  the 
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application  of  the  money  to  such  itema  or  de- 
mands aa  he  diooses,  and  to  apply  it  to  the 
principal  to  the  exdliision  ot  interest 
8.  Payment  e=»41(l>— Application  bt  CSoubt 
— Agbeement  of  Pahties. 

Generally  the  coart  will  make  an  applica- 
tion of  tile  payment  only  where  the  parties  have 
failed  to  do  so,  and  their  agreement  as  to  the 
appropriation    prevails. 
4,  PATUENT    *=36— APPIilOATIOK— Finaxitt. 

Where  the  parties,  or  either  of  them,  have 

rightfully  applied  a  payment,  it  is  final  and  the 

law  will  not  interfere  therewith. 

6.  Inteeest  ^=361— Payment  «3»3©— Agbee- 

MKNT  OF  Pabties— Application  to  Princi- 

PAI.. 

Ordinarily,  interest  ia  considered  as  inci- 
dental to  or  forming  an  integral  part  of  the 
principal  debt,  and  not  aa  a  separate  demand, 
but  the  parties  may  agree  to  treat  the  interest 
aa  a  demand  separate  from  the  principal,  and 
to  apply  the  payment  to  the  principaL 
6.  Payment  iS=>3&— Pbincipal  and  Intee- 
est—Dikection. 

In  assumpsit  on  an  account  stated  it  ap- 
peared that  a  debtor  made  two  payments  on  ac- 
count, one  of  $4,000  and  a  later  one  of  $1,000, 
and  on  making  the  latter  payment  directed  that 
it  be  applied  to  the  principal,  and  that  the  first 

Eayment  be  so  applied,  and  the  creditor,  ac- 
nowledging  receipt  of  the  latter  payment,  not- 
ed that  it  was  to  be  applied  to  the  principal, 
but  objected  to  a  similar  appropriation  of  the 
first  payment  Held,  that  a  special  finding  that 
the  flecond  payment  was  to  be  applied  to  the 
principal  was  proper. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Assumpsit  on  account  stated  by  W.  L. 
Kann  against  M.  M.  Kann.  Verdict  for 
plaintiff  generally  for  $1,845.05,  with  spe- 
cial findings  that  a  $4,000  payment  be  applied 
on  interest  and  a  $1,000  payment  on  princi- 
pal, and  plaintiff  appeals.    Afflrmed. 

See,  also,  256  Pa.  103,  100  Atl.  582. 

Argued  before  BROWN,  C.  J.,  and  MES- 
TREZAT,  POTTER,  STEWART,  MOSCH- 
ZISKER,  FRAZER,  and  WALLING,  JJ. 

Edward  Schreioer,  of  Pittsbnrgh,  tor  ap- 
pellant. Leonard  S.  LerUi,  of  Pittsburgh, 
for  appellee. 

MOSCHZISKER,  3.  Appellant  states  the 
following   "question   Involved": 

"Can  a  debtor,  in  making  pa.vment  on  ac- 
count of  indebtedness,  specifically  apply  the 
payment  to  principal,  when  the  interest  at  the 
date  of  payment  exceeds  the  payment;  or  does 
the  law  make  the  application  in  such  a  case  to 
interest,  so  as  to  prevent  any  application  by 
the  debtor?' 

Fully  to  cover  the  question  presented  by 
the  record  before  us,  however,  this  state- 
ment should  Include,  not  only  the  tact  that 
defendant  debtor  expressly  directed  the  vol- 
untary payment  in  controversy  to  be  applied 
on  principal,  but  also  the  further  fact  that 
plaintiff  creditor  accepted  the  money  on 
this  understanding.  As  a  result  of  the  rul- 
ings of  the  court  below  upon  the  law  rele- 
vant to  the  point  at  issue,  the  plaintiff  re- 
covered somewhat  less  than  his  full  claim, 
and,  being  dissatisfied  with  the  amount  of 


the  verdict  and  Judgment  entered  tbereon, 
be  has  appealed. 

Appellant  contends  that  a  debtor  bas  no 
legal  right  to  direct  a  payment  made  by  Um 
to  be  credited  on  principal,  when  the  Inter- 
est then  due  exceeds  the  amount  ot  the  pay- 
ment; hence  that,  under  such  circumstances, 
the  creditor  may  retain  the  sum  paid  and 
appropriate  it  to  interest,  notwithstanding  a 
difTerent  application  may  have  been  directed 
by  the  former  and  at  the  time  expressly  or 
Impliedly  agreed  to  by  the  latter. 

In  disposing  of  a  motion  for  a  new  trial, 
the  court  below  states: 

"It  is  contended  that  the  law,  not  the  payor, 
makes  the  application,  and  that  defendant's  di- 
rection ♦  »  ♦  ^as  of  no  force  or  effect 
With  this  ♦  ♦  •  contention  I  cannot  agree. 
The  parties  were  of  full  age,  and  could  make 
any  agreement  they  saw  fit;  •  •  •  if  the 
payment  was  in  fact  made  on  account  of  the 
[principal]  debt,  and  if  with  that  knowledge 
plaintiff  retained  the  check,  he  cannot  now  ap- 
ply the  money  otherwise." 

We  concur  In  this  conclusion. 

Robert's  Appeal,  92  Pa.  407,  421,  contains 
dicta  which  lends  some  support  to  appel- 
lant's contention,  but  there  Is  no  ruling  in 
that  case  which  contrcris  the  present  one. 
Miller  V.  LeOore,  32  Miss.  634,  635,  644,  and 
Johnson  v.  Robblns,  20  I^a.  Ann.  569.  570,  are 
also  called  to  our  attention  by  the  appel- 
lant; but  both  of  them  might  with  greater 
propriety  have  been  cited  by  the  appellee, 
for  In  nelthei;  Instance  did  the  debtor  give 
any  direction  for  a  special  apprt^riation  of 
the  payments  there  under  consideration. 
Moreover,  In  the  first  of  these  cases,  wbere 
one  suit  was  brought  on  several  notes,  up- 
on all  of  which  interest  had  accrued  It  was 
held  that  undirected  payments,  made  by  the 
debtor  to  the  creditor,  must  be  applied,  not 
in  liquidation  of  the  accrued  interest  upon 
all  the  notes,  but,  "first  to  the  interest  ac- 
crued on  the  note  first  falling  due,  and  the 
balance  of  such  paymoit  to  the  principal  of 
said  note,  and  so  on.  In  the  order  in  which 
the  notes  were  payable,"  which  ruling  cer- 
tainly does  not  help  the  present  appellant 
In  the  next  case  the  court  states,  "Where 
there  Is  Interest  due,  the  debtor  cannot, 
without  the  consent  ot  the  creditor,  impute 
to  the  reduction  ot  the  principal  any  pay- 
ment be  may  make;"  the  plain  implication 
being  that,  where  the  creditor  assents,  the 
rule  Is  otherwise. 

Plndall  v.  Bank  of  Marietta,  37  Va.  (10 
I^igh)  481,  484,  and  MUlei"  v.  TrevUlan,  2 
Rob.  (Va.)  1,  27,  cases  cited  by  appellee  both 
rule  that: 

"A  debtor  owing  a  debt  consisting  of  princi- 

Eal  and  interest,  and  making  a  partial  payment 
as  a  right  to  direct  its  application  to  so  much 
of  the  principal  in  exclusion  of  the  interest;  and 
the  creditor,  if  he  receives  it  is  bound  to  apply 
it  accordingly." 

Finally  the  last  ot  these  cases  contains  an 
Interesting  discussion,  beginning  at  page  28 
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of  2  Rob.  (Va.)  of  the  report,  as  to  tbe  ef- 
fect of  this  rule,  to  show  that  a  creditor  Is 
not  harmed  by  its  application. 

(1,1]  The  following  generalities  touching 
the  question  before  as  are  furnished  by  30 
Cya 

At  page  1246: 

"Except  where  otherwise  agreed,  a  payment 
made  oo  an  indebtedness  consisting  of  principal 
and  interest,  not  applied  by  either  the  debtor 
or  creditor,  will  be  applied  first  to  interest  due 
and  then  to  principal  [citing,  inter  alia,  Moore 
T.  Kiff,  78  Pa.  96;  Spires  v.  Hamot,  8  Watts 
ft  S.  17;   Bell's  Appei,  4  Sadler,  4a]." 

See,  also.  Bower  r.  Walker,  220  Pa.  294, 
297,  68  AU.  984;  Back  v.  Mutual  B.  &  L. 
Ass'n,  49  Pa.  Super.  Ot  128 ;  Commonwealth, 
to  Use  of  Bellas  t.  YandersUce,  8  Serg.  &  R. 
452-158;  Penrose  t.  Hart,  1  DaU.  878,  1  L. 
Ed  185. 

At  page  1228: 

"A  debtor  paying  money  to  his  creditor  has 
the  prifoary  and  paramount  right  to  direct  tbe 
apphcation  of  his  money  to  such  items  or  de- 
mands as  he  chooses  [citing,  inter  alia.  Watt  & 
Co.  T.  Hoch,  25  Pa.  411,  413:  Barker  v.  Con- 
rad, 12  Serg.  &  R.  301,  304,  14  Am.  Dec.  691], 
provided  the  payment  is  a  voluntary  one  [see 
Pa.  Co.  T.  Clausen  Brewing  Co.,  3  Sadler,  408] ; 
for  example,  the  debtor  may  apply  the  payment 
to  *  *  *  principal  to  tbe  exclusion  of  in- 
interest" 

At  page  1231: 

"Where  a  debtor  directs  the  manner  In  which 
his  payment  is  to  be  applied,  the  creditor,  if 
he  accepts  the  payment,  must  apply  it  accord- 
ingly  [citing,  inter  alia,  Smuller  v.  Union  Ca- 
nal Co.,  37  Pa.  68;  Martin  t.  Draber,  6  Watts 
544,  545;  Jamison  ▼.  ColUna,  11  Phila.  258, 
MitcheU,  J.]." 

At  page  1232  (notes): 

"If  the  debt  consists  of  both  principal  and 
interest  and  the  debtor  directs  the  payment  to 
be  applied  on  principal,  or  it  is  mutually  agreed 
that  tbe  payment  shall  be  so  applied,  the  credi- 
tor, after  receiving  it,  cannot  apply  the  payment 
to  interest  [citing  Tooke  v.  Bonds,  29  Tex.  419, 
427,  428:  Pindall  v.  Marietta  Bank,  10  Leigh 
(Va.)  481]." 

Another  note  at  page  1232  states  that  pay- 
ment by  draft  is  as  good  as  money  to  bind 
the  creditor  to  the  payor's  appropriation 
(Mtlng  Moorehead  v.  West  Branch  Bank,  3 
Watts  &  S.  650),  and  a  farther  note  on  the 
same  page  says  that: 

"A  refusal  to  return  drafts  after  explidt  di- 
rection as  to  their  application  will  be  regarded 
aa  an  election  to  accept  them  for  the  purpose 
for  which  they  were  offered"  (citing  Christman 
V.  Martin,  7  Pa.   Super.  Ct  568). 

At  page  1240: 

"Payments  by  the  debtor  will  be  applied  ac- 
cording to  tbe  intention  of  the  parties  where 
that  can  be  determined  with  reasonable  certain- 
ty [citing,  inter  alia,  Stewart  v.  Keith,  12  Pa. 
238.  See,  also.  Smith  v.  Mould,  87  Misc.  Rep. 
199,  149  N.  T.  Supp.  562,  653];  and  the  court 
will  not  generally  exercise  the  power  of  ap- 
propriating payments  when  an  appropriation 
has  already  been  made  by  either  debtor  or 
creditor  [citing,  inter  alia.  Watt  &  Co.  v.  Hoch, 
25  Pa.  411:  Self  ridge  T.  Korthampton  Bank, 
8  Watts  ft  S.  820]." 


[3-t]  In  general,  the  court  will  make  the 
application  only  in  the  %ent  that  both  par- 
ties have  failed  to  do  so  (Feldman  v.  Gamble, 
26  N.  J.  Eq.  494;  Seymour  v.  Marvin,  11 
Barb.  (N.  Y.)  80;  Hilton  v.  Sims,  45  Ga.  565) ; 
and  an  agreement  as  to  the  appropriation 
controls  (Shaw  v.  Pratt,  39  Mass.  [22  Pick.] 
305,  308 ;  Larkln  v.  Watt,  32  S.  W.  [Tex.  Civ. 
App.]  652,  555;  Genln  v.  IngersoU,  11  W.  Va. 
549,  559,  560).  Where  the  parties,  or  either 
of  them,  have  rightfully  applied  a  paymrat, 
it  Is  final,  and  the  law  will  not  interfere 
therewith.  Mercer  v.  Tift,  79  Ga.  174,  4  S. 
B.  114;  Pond  ft  Hasey  Co.  v.  O'Connor,  70 
Minn.  266,  270,  73  N.  W.  159,  248;  Selfrldge 
V.  Northampton  Bank,  8  Watts  &  S.  320. 
Ordinarily,  Interest  Is  considered  as  inci- 
dental to  or  forming  an  integral  part  of  the 
principal  debt  upon  which  it  accrues,  and  not 
as  a  separate  demand  (22  Cyc.  1570,  1671; 
Osterllng  v.  Allegheny  Trust  Co.,  103  AtL  528, 
decided  at  this  term) ;  but,  when  a  payment 
Is  made  on  account  of  the  debt,  there  is  noth- 
ing to  prevent  the  parties  from  mutually 
treating  interest  as  a  demand  separate  and 
apart  from  the  principal,  so  as  to  appropriate 
tbe  payment  to  the  latter  rather  than  the 
former,  if  they  see  fit.  When  this  course  is 
pursued,  the  rules  laid  down  in  the  authori- 
ties dealing  with  the  application  of  payments 
as  between  separate  debts  have  relevancy; 
hence  their  notation  here.  While  It  may  be 
that  none  of  the  cases  dted  actually  governs 
this  one,  and  that,  perhaps  some  of  the  broad 
principles  to  which  we  call  attention  may 
have  no  direct  bearing  on  the  exact  point  now 
before  as,  nevertheless  they  all  shed  more  or 
less  light  upon  our  present  Inquiry, 

[8]  The  question  raised  by  the  record  at 
bar  has  not  been  directly  passed  upon  In  any 
Pennsylvania  case  which  our  research  has 
disclosed,  and  there  are  but  few  reported  de- 
cisions upon  the  precise  point  in  other  juris- 
dictions. From  an  examination  of  the  cases 
already  mentioned  It  appears  that,  while  a 
debtor,  after  making  payments,  may  not  de- 
mand their  application  to  principal  as  against 
interest,  yet  he  may  so  stipulate  in  making 
a  payment,  and,  if  it  is  accepted  without  Im- 
mediate protest,  such  acceptance  will  be  tan- 
tamount to  an  agreement  to  apply  the  money 
as  directed,  the  creditor  being  bound  accord- 
ingly. The  principle  that,  after  an  appropria- 
tion has  been  made  by  tbe  debtor  and  ex- 
pressly or  impliedly  assented  to  by  the  credi- 
tor, the  law  will  not  interfere  on  behalf  of 
tbe  latter,  upon  equitable  or  other  grounds, 
has  been  frequently  announced  (Stewart  v. 
Keith,  12  Pa.  238;  Martin  v.  Draher,  6  Watts, 
544;  Pearl  v.  Clark,  2  Pa.  350) ;  for  such  cir- 
cumstances constitute  a  contractual  situation, 
and  courts  will  not  set  aside  agreements 
unless  they  are  without  consideration.  Illegal, 
against  public  policy,  made  without  contrac- 
tual capacity,  or  Induced  by  fraud,  accident, 
or  mistake  of  fact  The  present  case  does  not 
fall  under  any  of  these  classifications,  and 
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the  alleged  Inequity  of  holding  (his  creditor 
to  the  appllcationpi'hlch,  when  the  payment 
in  question  was  made,  he  at  least  impliedly 
agreed  to,  is  not  so  strong  as  to  move  a  chan- 
cellor to  avoid  the  resulting  contract  and  re- 
lease plaintiff  from  its  effect ;  and  the  learn- 
ed court  below  did  not  err  when  it  so  ruled. 
It  may  be  well  here  to  state  that  the  trial 
of  this  case  involved  a  controversy  as  to  the 
proper  application  of  two  different  funds,  one 
of  $4,000  and  the  other  of  $1,000.  When  de- 
fendant paid  plaintiff  the  latter  sum,  he  ex- 
plicitly directed  in  writing  that  it  should  be 
applied  on  principal,  and,  in  the  same  letter, 
be  expressed  the  wish  that  the  sum  of  $4,000, 
previously  paid,  should  be  likewise  applied. 
Plaintiff  acknowledged  receipt  of  the  $1,000, 
noting  that  it  was  to  be  apprc^riated  to  prin- 
cipal, and,  in  his  letter  so  doing,  he  discussed 
defendant's  suggestion  for  a  like  application 
of  the  $4,000,  saying  in  that  connection: 

"What  I  can't  see  at  the  present  time,  with- 
cat  giving  it  much  consideration,  is  how  you 
can  apply  a  payment  on  principal,  as  long  as 
the  interest  is  running  against  the  debt;  in- 
terest should  be  paid  before  the  principal." 

The  verdict  of  the  Jury,  which  Is  in  the  na- 
ture of  special  findings,  correctly  determined 
that  the  $4,000  fund  had  been  properly  ap- 
plied to  interest,  but  that,  under  the  circum- 
stances, the  $1,000  G>elng  the  payment  now 
in  controversy)  must  be  applied  on  principal. 
They  also  found  that  the  original  contract 
between  the  parties  required  defendant  to  pay 
plaintiff  interest,  at  the  rate  of  5  per  cent. 
These  findings  are  Justified  by  the  evidence  at 
bar,  and  they  breach  no  established  rules  of 
law.  Thereunder,  since  the  original  ccmtract 
expressly  required  the  payment  of  interest,  no 
issue  arises  on  the  questicm  discussed  in  some 
of  the  cases  upon  the  general  subject  now 
before  us,  concerning  the  right,  in  the  absence 
of  such  an  agreement,  subsequently  to  recover 
accrued  interest  on  a  principal  sum  which  had 
previously  been  paid  off  (see  22  Cyc.  1572-4; 
15  B.  C.  h.  11,  14,  16);  and,  again,  since  the 
evidence  shows,  and  the  Jury  in  effect  found, 
a  contract  on  the  part  of  plaintiff  to  appro- 
priate the  $1,000  to  principal,  the  abstract 
question  of  the  right  of  a  creditor,  when  par- 
tial payment  is  made  on  a  debt,  coupled  with 
a  request  or  direction  to  apply  the  amount  to 
principal  rather  than  accrued  Interest,  at 
once  to  refuse  so  to  do,  is  not  before  us  for 
determination.  On  the  facts  here  disclosed, 
what  we  do  determine  is  that,  at  the  time  of 
the  payment  in  question  the  defendant  hav- 
ing explicitly  directed  its  application  to  prin- 
cipal, and  the  plaintiff  having  accepted  the 
money  without  declining  to  abide  by  this 
direction,  the  Jury  were  Justified  in  finding 
it  had  been  complied  with,  and  that  the  ap- 
propriation thus  made  created  a  contractual 
relation  or  situation  which  subsequently 
could  not  be  changed  by  one  of  the  parties 
without  the  consent  of  the  other.    Hence,  as 


expressed  in  the  verdict,  the  $1,000  must  be 
applied  on  principal. 

The  assignments  of  error  are  overruled,  and 
the  Judgment  is  affirmed. 


CITY  OF  PITTSBURGH  v.  PITTSBUBGH 
.  BYS.  00. 
JACOBY  V.  SAME. 
(Supreme  Court  of  Pennsylvania.    Jan.  7, 1918.) 

1.  Cabbikrs  9=312(4)  —  Chanqe  of  Stbbet 
Railway  Rates— Postino — I»junctiok. 

Under  the  Public  Service  Commission  Act 
(Act  July  26,  1913  [P.  L.  1377])  art  2,  J  1, 
the  posting  and  publishing  of  a  schedule  chang- 
ing the  rates  of  a  street  railway  company  are 
conditions  precedent  to  the  taking  effect  of  the 
changed  rate;  and,  where  the  schedule  of 
change  is  not  properly  posted,  the  Public  Serv- 
ice Conunission  may  restrain  the  company  from 
putting  the  changed  rate  into  effect. 

2.  Cabbieks    «=3l2(4)  —  Steeet   Eailwat's 
Change  op  Bates — Pobtino  akd  Pubush- 

INO— SUFnCIENCT. 

An  order  of  the  Public  Service  Gonunission, 
requiring  a  street  railway  to  desist  from  col- 
lecting an  increased  rate  of  fare  which  the  com- 
Sany  had  undertaken  to  establish  by  a  schedule 
led  with  the  commission  waa  proper,  where 
copies  of  the  new  schedule  were  sent  to  the  com- 
pany's agents  at  its  offices  and  stations,  with 
directions  to  keep  a  copy  on  file  with  the  copy 
of  schedule  of  fiires  for  street  car  service  on 
file  at  such  offices,  but  where  no  copy  of  the 
schedule  was  posted  in  the  rooms  to  which  the 
public  bad  access,  as  required  by  PnbUc  Service 
Commission  Act,  art.  2,  f  1. 
8.  Oabbibbs  <S=9l2(4)  —  Chanob  or  Sxbebt 

Bailwat  Bates— Notice— "Post." 
The  word  "post"  as  used  in  Public  Service 
Commission  Act,  art.  2,  |  1,  providing  that  no 
clianga  in  any  tarilf  or  schedule  shall  lie  made 
by  a  public  service  company  except  after  30 
days'  posted  and  published  notice  to  the  com- 
mission and  to  the  public,  means  the  bringing 
to  the  notice  or  attention  of  the  public  by  afiiz- 
ing  to  a  post  or  wall,  or  putting  up  in  some 
public  place;   to  placard. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Post.] 

Appeal  from  Superior  Court. 

Proceeding  by  City  of  Pittsburgh  against 
the  Pittsburgh  Bailways  Company,  and  pro- 
ceeding by  W.  M.  Jacoby  against  the  same 
defendant  From  a  decree  affirming  an  order 
of  the  Public  Service  Commission,  and  dis- 
missing the  appeals  therefrom  (66  Pa.  Super. 
Ct.  243,  253),  defendant  appeals.  Judgments 
afllrmed. 

The  following  is  the  oplnloo  of  Henderson, 
J.,  In  the  court  below: 

This  is  an  appeal  from  the  decision  of  the 
Public  Service  Commission,  requiring  the  Pitts- 
burgh Bailways  Company  to  desist  from  col- 
lecting an  increased  rate  of  fares  which  the 
company  undertook  to  establish  by  a  supple- 
mentary schedule  of  fares  filed  with  the  Public 
Service  Commission  on  May  22,  1916.  The 
paper  filed  with  the  Public  Service  Commission 
was  contained  in  a  cover  bearing  the  foUovnng 
superscription:  "Supp.  No.  2,  P.  S.  C.  Pa.  No. 
1,'  but  having  no  otner  indication  of  the  con- 
tents of  the  inclosure.  Copies  of  the  schedule 
were  sent  to  agents  of  the  appellant  at  its  offices 
and  the  stations  where  the  business  of  the  com- 
pany was   transacted  and  with  each  copy  so 
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aent  was  a  letter  containing  the  following  in- 
struction: "This  is  to  be  kept  witli  the  copy 
of  the  schedule  and  rates  of  fares  for  street 
car  service  on  file  at  your  station."  The  copies 
of  the  amended  schedule  thus  distributed  were 
placed  by  the  employes  to  whom  they  were 
sent,  among  the  papers  of  the  company  there 
kept,  or  were  bung  on  the  walls  or  placed  on 
desks  in  rooms  occupied  by  employes  of  the 
company,  but  were  not  in  rooms  to  which  the 
public  resorted.  No  other  information  was 
eiven  of  the  proposed  Increase  to  the  fare  than 
tbat  arising  from  the  filing  of  the  amendment 
to  the  schedule  with  the  Public  Service  Com- 
mission and  with  the  agents  of  the  company. 

[1,2]  The  questions  in  controversy  are  wheth- 
er tlie  amendment  to  the  schedule  was  "posted 
and  published"  in  accordance  with  the  provi- 
sioDs  of  the  Public  Service  Commission  Act  of 
Jul^  26,    1913,    and    whether    the   amendment 
plainly  stated  the   exact  changes  proposed   to 
be  made  iii  the  tariff  then  in  force  and  whether 
an  increase  or  decrease.    It  is  provided  in  para- 
graph seven  of  section  1,  of  article  2  of  the  stat- 
ute that  it  shall  be  the  duty  of  every  pubUc 
service  company  ''to  make  no  change  in  any 
tariff  or  schedule  which  shall  have  been   Qled 
or  published  or  posted  b^  any  public  service 
company  in  compliance  with  the  preceding  sec- 
tions, except  after  thirty  days'   notice   to  the 
commission  and  to  the  public,  posted  and  pub- 
lished  in    the   manner,    form,    and    places,    re- 
quired with   respect  to  the  original  tariffs  or 
Kbedules,  which  shall  plainly  state  the  exact 
changes  proposed  to  be  made  in  the  tariffs  or 
schedules   then  in   force,   and   whether   an   in- 
crease or  decrease,  and  the  time  when  the  pro- 
posed changes  will  go  into  effect ;    and  all  such 
changes  shall  be  shown  by  filing,  posting,  and 
publishing  new  tariffs  or  schedules,  or  shall  be 
plainly  indicated  upon  the  tariffs  or  schedules 
in  force  at  tite  TTme  and  kept  open  to  the  pubUo 
inspectioii."     The   Public   Service   Commission 
determined    that    the    supplementary    schedule 
Has  not  «  legally  filed,  posted,  and  published 
tariff,  and  that  there  was  nothing  therein  which 
plainly  stated  the  exact  change  proposed  to  be 
made,  and  that  it  contained  nothing  which  in- 
dicated whether  or  not  there  was  to  be  an  in- 
crease or  decrease  in  fares.    The  contention  of 
the  appellant  is  that  the  tariff  was  properly 
posted  and  published,  and  that  it  plainly  shows 
a  proposed  increase  in  fares.     It  is  not  alleged 
that  the  company  did  any  other  thing  with  ref- 
erence   to    publishing    the    amendment    of    the 
schedule  than  file  a  copy  in  the  office  of  the 
Public  Service  Commission  and  a  photographic 
copy  thereof  in  each  of  its  car  bams  and  at 
stations  where  passengers  are  received  and  at 
which  station  agents  or  ticket  agents  are  em- 
ployed.    It  is  asserted   by   the  appellant  that 
the  placing  of  a  copy  of  the  amended  tariff  in 
the  custody  of  its  employ^  or  employes  in  its 
stations  and  car  bams  to  which  access  might  be 
bad  by  the  public  on  request  is  a  compliance 
with  the  requirements  of  the  law  as  to  posting 
and  publishing,  and  that,  having  sent  a  copy 
of  the  amendment  to  the  schedule  to  each  sta- 
tion, ticket  office,  and  car  bam  at  which  street 
railway    tickets    are    customarily    sold,    or    at 
which   they  might  be  purchased  if  application 
were  made,  it  complied  with  all  the  demands  of 
the  law  as  to  notice  of  a  change  in  its  tariff 
increasing  the  rate  of  fare.     It  is  further  con-, 
tended  that  the  requirement  for  posting  at  sta- 
tions is  directory,  not  mandatory.     By  reason 
whereof  a  failure  to  post  and  publish   tariffs 
in  the  company's  station  would  not  have  invali- 
dated the  rate.     If  this  position  is  correct  and 
the  notice  was  sufficient  in  form,  the  change 
in  the  tariff  has  taken  effect  and  the  appellant 
has  avoided  the  burden  of  proof  imposed  by  the 
fourth  section  of  article  6  of  the  statute,  which 
provides  that  whenever  the  commission  receive 
a  notice  of  any  change  proposed  in  any  tariff 
or  sdiedule  filed  or  posted  under  the  provisions 


of  the  act  of  July  28,  1913  (P.  I*  1374),  it 
shall  have  power  to  hold  a  public  hearing  and 
make  investigations  as  to  the  propriety  of  the 
proposed  change  and  make  such  order  in  ref- 
erence to  the  new  rate  as  would  be  proper  in 
a  proceeding  initiated  after  the  same  had 
become  effective,  at  which  bearing  Involving  a 
proposed  increase  in  rate  the  burden  of  proof 
to  show  that  such  increase  is  just  and  reason- 
able shall  be  upon  the  public  service  company. 
It  will  be  observed  that  a  prohibition  is  im- 
posed on  public  service  companies  to  change 
an  established  tariff,  except  aJEter  30  days'  no- 
tice to  the  commission  and  to  the  public.  The 
object  of  such,  a  regulation  is  obvious.  The  rate 
having  once  been  established.  It  is  regarded  as 
prima  facie  a  proper  rate.  The  public  has  an 
interest  ifi  the  subject;  the  corporation  is  op- 
erated for  the  accommodation  of  the  public, 
and  is  limited  in  its  charge  to  amounts  which 
are  reasonable.  A  change  of  rate  imposing  an 
additional  burden  on  the  public  calls  for  ex- 
planation and  justification  before  the  commis- 
sion. The  legislative  intention  was  therefore 
to  give  those  interested  a  fair  opportunity  to 
appear  at  an  appointed  time  before  the  com- 
mission to  present  objections  to  the  proposed 
increase  in  order  that  the  whole  subject  might 
be  considered  by  the  commission  before  a  change 
of  rate  took  effect.  Provision  is  not  only  made 
for  notice,  but  for  the  manner  and  substance 
of  the  notice.  It  is  to  be  posted  and  published 
in  the  manner,  form,  and  places  required  with 
respect  to  the  original  tariffs  or  schedules,  and 
shall  plainly  state  the  exact  changes  proposed 
to  be  made  and  whether  an  increase  or  de- 
crease. Referring  to  the  provisions  of  the 
statute  as  to  the  requirements  with  respect  to 
original  tariffs,  it  will  be  seen  that  they  also 
are  to  be  posted  and  published  In  every  office 
or  station  of  the  company  open  to  the  public, 
where,  payments  are  made  by  patrons  In  such 
manner,  form,  and  place  in  such  office  or  sta- 
tion as  to  be  readily  accessible,  and  so  that  said 
tariffs  and  schedules  may  be  conveniently  in- 
spected by  the  public.  The  duty  to  post  and 
publish  exists  in  each  case.  The  notice  of  a 
change  is  a  thing  distinct  from  the  tariff  itself, 
for  the  same  clause,  after  providing  for  the 
kind  of  notice,  provides  as  follows:  "And  all 
such  changes  shall  be  shown  by  filing,  posting 
and  publishing  new  tariffs  or  scnedules  or  shall 
be  plainly  indicated  upon  the  ta;riff8  or  sched- 
ules in  force  at  the  time  ind  kept  open  to  nub- 
ile inspection."  The  purpose  of  the  notice  with 
respect  to  a  change  in  the  rate  is  different  from 
that  applicable  to  an  original  tariff  and  the 
language  is  to  be  interpreted  so  as  to  accom- 
plish the  object  intended ;  that  is,  to  inform 
the  public  in  advance  of  the  intention  to  collect 
an  increased  fare.  '  It  is  unnecessary  to  deter- 
mine whether  the  notice  required  is  to  be  given 
separate  and  apart  from  the  amended  schedule 
as  contended  for  by  the  appellees  or  whether  it 
may  be  connected  therewith.  In  either  case 
the  information  would  be  given  which  the  law 
contemplated.  The  appellant  contends  that  no- 
tice is  Imparted  and  published  by  filing  the 
schedule  with  the  Public  Service  Commi8.«ion 
and  in  the  places  designated  by  the  law  for  that 
purpose.  It  is  not  a  controverted  proposition, 
however,  that  notice  must  be  given  of  the  in- 
tended change.  The  real  question  then  is, 
What  is  meant  by  the  requisition  of  the  law 
that  notice  of  the  intended  change  be  posted 
and  published?  If  it  be  conceded  that  Cling 
with  the  commission  and  in  the  stations,  etc., 
of  the  company  be  a  sufficient  promulgation  and 
publishing,  account  must  still  be  taken  of  the 
necessity  of  posting  the  notice. 

[3]  The  popular  meaning  of  the  word  "post" 
corresponds  with  that  attached  to  it  by  lexi- 
cographers. It  means  the  bringing  to  the  notice 
or  attention  of  the  public  by  affixing  to  a  post 
or  wall,  or  putting  up  in  some  public  place: 
to  placard.    This  is  a  usual  and  efficient  method 
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of  bringing  to  the  notice  ot  the  public  matters 
in  wtiich  they  are  interested,  and  there  is 
nothing  in  tho  statute  which  suggests  that  the 
term  "posted"  was  used  in  any  other  sense 
than  that.  It  was  the  means  to  be  adopted 
to  bring  to  the  attention  of  tho  public  a  mat- 
ter affecting  their  interests.  The  notice  thus 
to  be  given  is  made  a  condition  precedent  to 
the  establishment  of  an  amended  tariff.  Orig- 
inal schedules  are  filed  without  prior  notice. 
The  obligation  rests  on  the  company  to  file  such 
schedules,  but  no  provision  is  made  for  pre- 
cedent notico  of  their  adoption.  But,  in  the 
case  of  changes  in  the  tariff  or  schedule,  30 
days'  notice  to  the  commission  and  the  public 
must  be  given.  It  is  admitted  that  there  was 
no  posting  of  notice  by  the  appellant,  unless 
tho  filing  of  the  amended  schedule  is  'to  be  re- 
garded as  posting.  But  when  we  consider  that 
the  words  "posted"  and  "publish^"  are  used 
in  connection,  with  reference  to  the  subject,  we 
are^  nnable  to  view  the  language  in  a  light 
which  makes  the  filing  of  a  paper  in  the  gen- 
eral office  of  the  company  and  in  its  stations 
and  car  bams  the  equivalent  of  posting.  The 
evidence  shows  that  such  filing  did  not  have 
the  effect  of  bringing  notice  homo  to  the  public 
in  the  city  of  Pittsburgh,  and,  as  the  purpose 
was  to  provide  such  notice,  it  is  more  reason- 
able to  conclude  that  the  Legislature  meant 
whet  is  ordinarily  signified  by  the  term  used, 
and  which  was  more  Ulccly  to  produce  the  de- 
sired result  than  would  be  accomplished  by 
placing  the  document  which  was  intended  to  in- 
form the  public  in  a  desk  or  in  a  private  office 
or  in  some  other  place  in  which  it  could  only 
be  seen  by  the  persons  interested  when  special- 
ly asked  for.  Attention  is  called  by  the  learned 
counsel  for  the  appellant  to  the  similarity  b>e- 
tween  the  interstate  commerce  legislation  and 
the  Public  Service  Statute  in  regard  to  adopt- 
ing and  changing  rates,  fares  and  charges.  It 
will  be  observed,  however,  that  the  Interstate 
Commerce  legislation,  with  respect  to  changes, 
refluires  30  days'  notice  to  the  public  "publish- 
ed as  aforesaid."  The  word  "posted"  is  omit- 
ted from  the  amendment  of  1910  relating  to  the 
subject. 

It  is  true,  as  pointed  out  in  the  appellant's 
argument,  that  the  requirement  of  tho  inter- 
state commerce  law  that  schedules  should  be 
posted  in  two  public  and  conspicuous  places  in 
every  depot,  etc,  was  not  made  a  condition 
precedent  to  the  establishment  and  putting  in 
force  of  the  tariff  of  rates,  but  was  a  provision 
based  upon  the  existence  of  an  established  rate, 
as  was  decided  in  Tex.  &  Pac.  R.  R.  Co.  v.  Cisco 
OUmill,  204  U.  S.  449,  27  Sup.  Ct.  358,  51 
L.  Ed.  562.  And  the  same  ruling  was  made  in 
Kansas  City  Southern  Ry.  Co.  v.  C.  H.  Albors 
Com.  Co„  223  U.  S.  573,  32  Sup.  Ct  316,  56 
L.  Ed.  656,  and  in  United  States  v.  Miller,  223 
U.  S.  590,  32  Sup.  Ct.  323,  56  L.  Rd.  568. 
But  these  decisions  dealt  with  the  establishment 
of  the  original  tariffs.  The  companies  were 
compelled  to  adopt  schedules.  They  were  also 
required  to  post  the  same  in  two  public  and 
conspicuous  places  in  every  depot,  but  this  post- 
ing was  not  made  a  condition  on  which  the 
rates  became  effective.  It  was  a  provision 
based  on  the  existence  of  an  established  rate, 
and  had  for  its  object  the  affording  of  facilities 
to  the  public  for  ascertaining  the  rates  actually 
in  force.  In  the  case  last  cited  attention  is 
called  to  the  distinction  between  "publication" 
and  "posting,"  the  former  consisting  in  pro- 
mulgating and  distributing  tho  tariff  in  print- 
ed form  preparatory  to  putting  it  into  effect, 
while  the  i>osting  is  a  continuing  act  enjoined 
upon  the  carrier,  while  the  tariff  remains  opera- 
tive, as  a  means  of  informing  the  public  what 
are  the  rates  in  force.  This  applies,  as  will  be 
observed,  to  existing  rates.  The  distinction  is 
that  the  company  had  authority  to  fix  its  origi- 
nal rates  and  file  its  schedules,  but  in  the  case 


of  a  change  of  rate  something  must  be  done  by 
tho  company  before  it  could  put  the  changv 
in  effect.  That  something  is  the  giving  of  the 
notice  by  posting  and  publication  of  the  pro- 
posed change,  which  notice  shall  plainly  state 
the  exact  change  proposed  to  l>e  made  in  the 
tariffs  or  schedules  then  in  force  and  whether 
an  increase  or  decrease  and  the  time  when  the 
proposed  change  will  go  into  effect.  This  is 
clearly  dealing  not  with  a  fact  accomplished, 
but  with  a  proposal  of  the  company  to  become 
an  established  rate  after  dfi  days.  It  is  urged, 
however,  that  the  plan  adopted  was  in  accord- 
ance_  with  tariff  circular  No.  4  of  the  Public 
Service  Commission.  It  is  unnecessary  to  con- 
sider whether  the  provisions  of  that  document 
are  in  harmony  with  the  statute  with  respect  to 
the  manner  of  posting  and  publishing  tariffs. 
It  is  sufficient  to  say  that  that  circular  relates 
to  established  rates  and  was  apparently  intend- 
ed to  provide  a  means  by  which  the  tariffs  and 
schedules  could  be  conveniently  inspected  by 
the  public.  It  does  not  attempt  to  dispense 
with  the  posting  and  publishing  of  notice  of 
the  intention  to  change  a  rate.  It'  is  not  to 
be  expected,  nor  is  it  required,  that  the  public 
be  alert  to  inquire  from  day  to  day  at  the  va- 
rious places  of  business  of  the  company  whether 
a  change  of  rate  is  in  contemplation.  Informa- 
tion as  to  existing  rates  must  be  sought  after 
at  the  prescribed  places,  but  notice  of  a  chang- 
ed rate  must  be  brought  to  the  attention  of 
the  public  by  posting  and  publishing.  A  notice 
in  a  station,  car  bam,  or  other  place  to  which 
the  patrons  resort,  informing  them  that  the  in- 
formation as  to  rates  will  be  furnished  them  on 
request,  is  not,  we  think,  a  lawful  substitute 
for  the  notice  of  an  intended  change  of  tariff 
which  the  law  requires  to  be  posted  and  pub- 
lished. It  is  a  fair  inference  from  the  evidence 
that  the  appellant's  officers  did  not  consider 
that  the  standing  notice  to  apply  to  the  com- 
pany's employes  for  information  as  to  tarilb 
gave  general  information  that  there  was  to  be 
a  change  of  rates  of  fare,  for  when  the  new 
rate  was  about  to  be  put  into  effect  notice  was 
given  by  advertisements  in  the  city  papers  and 
by  conspicuous  cards  posted  in  the  street  cars, 
calling  attention  to  the  increased  rate  to  be 
charged  within  a  day  or  two. 

The  commission  reached  the  conclusion  that 
the  amended  tariff,  as  filed,  did  not  plainly  state 
tho  exact  change  proposed  to  be  made  and 
whether  such  change  was  an  increase  or  de- 
crease. We  do  not  deem  it  necessary  to  enter 
into  a  discussion  of  the  evidence  on  that  sub- 
ject, as  the  first  objection  to  the  regularity  of 
the  procedure  to  diange  the  rate  is  sufficient 
to  support  the  action  of  the  commission.  We 
hold  that  the  notice  of  a  proposed  change  of  the 
tariff  and  schedule  was  not  posted  and  pub- 
lished as  required  by  the  statute ;  that  such 
posting  and  publishing  was  a  condition  preced- 
ent to  the  taking  effect  of  the  changea  rate, 
and  that  the  action  of  the  commission  in  re- 
straining the  appellant  from  putting  the  new 
rate  into  operation  was  a  lawful  exercise  of 
authority. 

The  Superior  Court  affirmed  the  order  of  the 
Public  Service  Commission.  The  Pitteburgb 
Railways  Company  appealed. 

Argued  before  MESTREZAT,  STEWART, 
MOSCHZISKER,  FRAZER,  and  WAL- 
LING, J  J. 

A.  W.  Robertson,  Darid  A.  Reed,  George 
E.  Shaw,  and  Reed,  Smith,  Sbaw  &  Beal,  all 
of  Pittsburgh,  for  appellant.  C.  A.  O'Brien, 
City  Sol.,  and  C.  K.  Robinson,  both  of  Pitts- 
burgh, and  C.  Elmer  Bowu,  of  Altoona,  for 
appellees.  Berne  H.  Evans,  of  Harrlsburg, 
for  Public  Service  Commissiou. 
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PER  CUBIAM.  Tbese  Judgments  are  af- 
firmed on  the  opinion  of  tbe  learned  superior 
conrt,  dismissing  the  appeals  from  the  ded- 
dons  of  tbe  Public  Service  Conunlsslon.    . 


DB  LUKAGSEYIGS  et  al.  t.  NAGLE)  et  a1. 

(No.  44/452.) 

(Court  of  Chancery  of  New  Jersey.     March  6, 

1918.) 

DiTOBCB     «s>266  — AUMONT     AITD     MaINTE- 
KANCE— SEQDESTBATIOK — BiQHTB      0»      HUS- 
BAND'S Cbeditobs. 
Sequestration  of  a  husband's  property  and 
the  appointment  of  a  receiver  thereof  to  secure 
ilimony  and  maintenance  in  a  divorce  case  pur- 
•oant  to  section  25  of  the  Divorce  Act  of  1907 
(2  Comp.  St.  1910,  p.  2035)  does  not  divest  him 
of  all  interMt  in  the  property,  bo  that  nothing 
can  be  aold  under  execution  against  him,  and 
a  judgment  creditor  in  such  case  may  sell  such 
interest  as  he  may  still  possess.' 

Injunction  by  Adelaide  L.  De  Lukacsevlcs 
and  another  against  Julia  O.  Nagle  and  oth- 
ers.   Belief  In  full  denied. 

Frederick  S.  Taggart,  of  Westfleld,  for 
complainants.  Lintott,  Kahrs  &  Young,  of 
Newark,  for  defendants. 

LANE,  y.  O.  Adelaide  L.  Ue  Lukacsevlcs, 
one  of  the  complainants,  commenced  proceed- 
higs  in  this  court  to  obtain  a  divorce  from 
ber  husband.  On  January  29,  1917,  an  order 
was  made,  and  a  writ  of  sequestration  Is- 
Bued  under  the  provisions  of  the  twenty-fifth 
section  of  the  Divorce  Act  of  1907,  which 
reads  as  follows: 

'lending  a  suit  for  divorce  or  nullity,  or 
after  decree  of  divorce,  it  shall  be  lawful  for 
the  Ciourt  of  Chancery  to  make  such  order  touch- 
ing the  alimony  of  the  wife,  and  also  touching 
tlie  care,  custody,  education  and  maintenance 
of  the  children,  or  any  of  them,  as  the  circum- 
stances of  the  parties  and  the  nature  of  the 
case  shall  be  rendered  fit,  reasonable  and  just, 
and  to  require  reasonable  security  for  the  due 
observance  of  such  orders,  and  upon  neglect  or 
refusal  to  give  such  reasonable  security  as  shall 
be  required,  or  upon  default  in  complying  with 
the  order,  to  award  and  issue  process  for  the 
immediate  sequestration  of  the  personal  estate, 
and  the  rents  and  profits  of  the  real  estate  of 
tbe  party  so  charged,  and  to  appoint  a  receiver 
thereof,  and  cause  such  personal  estate  and  the 
rents  and  profits  of  such  real  estate,  or  so  much 
thereof  as  shall  be  necessary,  to  be  applied  to- 
ward such  alimony  and  maintenance  as  to  the 
laid  court  shall  from  time  to  time  seem  rea- 
sonable and  just,  and  to  enforce  the  perform- 
ance of  the  said  orders  by  such  other  lawful 
ways  and  means  as  is  usual,  and  according  to 
the  course  and  practice  of  the  Court  of  Chan- 
cery.   •    •    •"2  Comp.  St  1910,  p.  2035. 

The  writ  was  immediately  executed  by  the 
sberitr,  and  subsequently  a  receiver  was  ap- 
pointed, who  went  into  possession  of  certain 
of  the  real  and  personal  property  of  De  Lu- 
kacsevlcs, and  who  has  continued  In  posses- 
sion. On  February  16,  1917,  Judgment  was 
obtained  by  tbe  defendant  Nagle  against 
Charles  De  Lukacsevlcs  for  $21,352.86,  and 
on  Marcli  4th  an  execution  out  of  the  Su- 
preme Court  issued.    On  May  4,  1917,  a  de- 


cree nisi  was  granted  In  favor  of  Adelaide 
De  Lukacsevlcs  against  Charles  De  Lulcac- 
sevlcs,  which  decree  was  made  by  Its  express 
terms  a  lieu  upon  the  personal  property  and 
real  estate  of  De  Lukacsevlcs. 

The  bill  filed  by  Mrs.  De  Lukacsevlcs  and 
the  co-complalnant,  who  Is  the  receiver, 
charges  that  the  Judgment  of  Mrs.  Nagie 
was  obtained  In  collusion  with  Charles  De 
Lukacsevlcs  for  the  purpose  of  defrauding 
Mrs.  De  Lukacsevlcs ;  that  it  represented  no 
real  Indebtedness;  that  at  most  the  indebt- 
edness It  represents  Is  In  the  neighborhood  of 
59,000,  and  prayed  that  the  defendant  Nagle 
should  be  restrained  from  proceeding  at  law 
to  collect  the  amount  of  the  Judgment  out 
of  the  real  property  of  the  defendant  De  Lu- 
kacsevlcs in  the  possession  of  the  receiver 
appointed  by  this  court  in  the  divorce  pro- 
ceedings. I  have  already  found  that  there  la 
not  sufficient  evidence  .to  Indicate  that  there 
was  not  a  real  debt  due  from  De  Lukacse- 
vlcs to  Mrs.  Nagle,  and  that  the  Judgment 
was  obtained  for  the  purpose  of  defrauding 
Mrs.  De  Lukacsevlcs.  It  is  conceded  by  coun- 
sel for  Mrs.  Nagle  that  as  against  Mrs.  De 
Lukacsevlcs  the  Judgment  should  not  be  en- 
forced for  a  sum  in  excess  of  $9,000,  and  a 
decree  will  be  advised  so  providing. 

I  cannot  yield  to  the  insistence  of  counsel 
for  the  complainants  that  under  the  provi- 
sion of  the  statute  heretofore  referred  to  the 
husband  was  divested  of  all  interest  in  the 
property  in  question,  so  that  there  was  noth- 
ing left  in  bim  which  might  be  sold  under 
an  execution  at  law.  I  have  considered  the 
case  of  Wood  v.  Price,  79  N.  J.  Bq.  1,  81  Att 
1093.  It  seems  to  me  that  the  defendant  Na- 
gle is  entitled  under  tbe  execution  issued  on 
her  Judgment  to  sell  such  Interest  as  De 
Lukacsevlcs  may  still  possess.  What  rights 
will  be  acquired  by  the  purchaser  may  be  a 
grave  question.  What  they  may  be  is  a  mat- 
ter for  future  determination.  Close  v.  Close, 
28  N.  J.  Eq.  472. 

Any  relief  other  than  that  above  indicated 
will  be  denied. 


WHOLEY  V.  SULLIVAN.    (No.  65.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  191&) 

(SuUahut  6v  the  Court.) 

Deeds  ^=69 — Setting  Aside— Gbounds. 

A  deed  of  conveyance,  made  by  an  aged,  in- 
firm, and  ignorant  grantor  under  an  erroneous 
impression  as  to  its  legal  effect,  created  by  in- 
dependent advice  upon  which  she  was  entitled  to 
and  did  in  fact  rely,  will  be  set  aside,  if  such 
facts  are  established  by  convincing  proof. 

Appeal  from  Court  of  Chancery. 

Action  by  Ellen  Wholey  against  Jeremiah 
Sullivan.  Decree  for  plain tlft,  advised  by  Ad- 
visory Master  Fielder,  and  defendant  appeals. 
Affirmed. 
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Benny  &  Cruden,  of  Bayonne,  for  appellant 
James  H.  Dougherty,  of  Bayonne,  for  appel- 
lee. 

« 

GARRISON,  J.  The  decree  set  aside  a  con- 
veyance made  by  the  respondent  to  the  appel- 
lant In  consideration  of  board,  lodging,  and 
care  during  the  grantor's  life.  There  Is  no 
question  of  fraud  or  undue  Influence;  the 
conduct  of  the  appellant  throughout  was  open 
and  fair.  There  is  no  question  of  absence 
of  Independent  advice.  In  addition  to 
private  conferences  with  Judge  Robertson, 
who  was  her  own  legal  adviser,  the  respond- 
ent was  counseled  by  a  Mr.  O'Brien,  an  old 
friend  and  business  adviser,  who  was  called 
In  for  that  purpose  at  the  suggestion  of  Judge 
Robertson.  The  respondent  was  old,  infirm, 
deaf,  unable  to  read,  and  Incapable  of  deter- 
mining for  herself  the  legal  effect  of  her  deed, 
taken  In  connection  with  a  declaration  of 
trust  made  by  the  grantee.  She  swears  that 
her  understanding  was  that  the  title  remained 
in  her  until  her  death.  Standing  by  Itself, 
this  testimony  would  be  far  from  convincing. 
It  is,  however,  corroborated  hy  cogent  testi- 
mony, notably  that  of  appellant's  witness 
O'Brten,  who  says  that,  when  asked  by  Judge 
Robertson  to  explain  the  deeds  to  the  respond- 
ent, be  did  so  under  the  impression  that  the 
property  could  not  be  sold  until  she  died. 
This  testimony  was  amplified  upon  cross- 
examination  as  follows: 

"Q.  You  said  that  you  were  under  the  impres- 
sion that  Sullivan  could  not  do  anything  with 
the  property  until  after  her  death?  A.  Yes, 
sir.  Q.  And  isn't  that  the  way  you  explained 
it  to  Mrs.  Wholey?  A.  Yes,  sir.  Q.  And  that 
is  the  only  way  you  could  have  explained  it? 
A.  Yes,  sir." 

The  learned  advisory  master,  with  the  par- 
ties and  witnesses  before  him,  accepted  this 
testimony  as  dear  and  convincing  proof  up- 
on which  to  set  aside  the  d«ed  of  conveyance, 
which  he  advised  upon  terms  from  which 
neither  party  has  appealed.  In  the  conclusion 
thus  reached  we  concur. 

The  decree  of  the  Court  oC  Chancery,  in 
the  respects  in  which  it  Is  challenged  by  the 
petition  of  appeal,  is  affirmed,  with  costs. 


STDMPF  V.  LITTELIi  et  al. 


(No.  40/502.)* 
Feb.  27, 


(Court  of  Chancery  of  New  Jersey. 
1918.) 


(Syllabui  by  the  Court.) 
Paktnebship  <S=»138,  217(3)  —  Investment — 
Individual  Transaction  —  Use  of  Funds 

FOB   PaBTNEBSHIP. 

The  use  of  partnership  funds  bv  one  part- 
ner for  an  investment,  held,  not  to  snow  the  en- 
gagement of  the  partnership  in  the  investment, 
where  it  is  established  by  the  evidence  that  the 
partnership  had  a  practice  of  drawing  checks 
in  its  name,  and  charging  the  same  against  the 
partner  for  whose  use  the  money  was  drawn. 


a6  manifested  by  all  the  circumstancea,  and  the 
use  to  be  made  of  it. 

Bill  by  Alfred  G.  Stumpf  against  Violet 
McGregor  Llttell  and  others  to  foreclose  a 
mortgage,  with  counterclaim  by  defendants. 
Decree  advised  for  complainant 

Freeman  &  Westerhofl,  of  Paterson,  for 
complainant.  Raymond,  Mountain,  Van  Blar- 
com  &  Marsh,  of  Newark,  for  defendants. 

DBWIS,  V.  C.  A  bill  Of  complaint  was 
filed  by  Alfred  G.  Stumpf  to  foreclose  a  mort- 
gage made  by  Violet  McGregor  Llttell  and 
husband,  the  defendants,  for  the  sum  of 
$4,(XX).  The  mortgagors  thereupon  filed  an 
answer  alleging  that  the  money  on  said  bond 
and  mortgage  was  not  due  at  the  time  of  the 
filing  of  the  bill,  and  at  the  same  time  filed 
a  counterclaln^  alleging  that  on  May  18, 1909, 
the  Llttells  executed  a  lease  to  Joseph  For- 
manns,  who,  at  the  time,  they  say,  was  acting 
In  behalf  of  Formanns,  Stumpf  &  Sharpe,  a 
partnership,  In  which  Alfred  G.  Stumpf  and 
Joseph  Formanns  were  the  only  members. 
The  lease  was  for  a  part  of  the  premises  de- 
scribed in  the  mortgage.  The  counterclaim 
further  sets  forth  that  the  entire  transac- 
tion of  the  bond,  mortgage,  and  lease  were 
partnership  acts  on  the  part  of  Joseph  ITor- 
manns  and  Alfred  G.  Stumpf;  that  For- 
manns and  Stumpf  had  committed  waste  on 
the  leased  premises ;  and  that  the  defendants 
were  entitled  to  set  off  the  amount  of  such 
waste  against  the  amount  found  to  be  due  on 
the  mortgage. 

A  supplemental  bUl  was  subsequently  filed 
by  the  complainant,  in  which  It  was  alleged 
that  since  the  original  bill  had  been  filed,  the 
bond  and  mortgage  were  now  due.  To  this 
the  defendants  filed  an  amended  counter- 
claim, In  which  they  requested  Formanns  to 
be  made  a  party  to  the  suit  and  tliat  he  and 
Stumpf  be  charged  with  the  waste  dalm. 
Both  Stumpf  and  Formanns  filed  answers  to 
the  counterclaim,  denying  the  waste,  and  also 
any  and  all  partnership  Interest  In  the 
transaction.  They  claimed,  further,  that 
Formanns  is  the  only  person  Interested  in 
the  lease,  and  Stumpf  the  only  one  concerned 
in  the  mortgage. 

After  formal  proof  was  offered  at  the 
hearing,  as  to  the  amount  due  for  principal 
and  interest  on  the  mortgage,  it  was  suggest- 
ed and  agreed  to  by  the  respective  partli-s 
Involved  that  evidence  be  taken  to  ascertahi 
the  truth  of  the  claim  of  the  Uttells  as  to 
the  Joint  or  partnership  Interest  of  Stumpf 
and  Formanns  in  the  transaction  before  con- 
sidering any  other  questions  raised  by  the 
pleadings.  • 

This  evidence,  which  is  not  very  extensive, 
discloses  that  Joseph  Formanns  and  Alfred 
G.  Stumpf  were  engaged  In  a  large  silk  dye- 
ing business  in  the  ctty  of  Paterson  for  years 
under  the  firm  name  of  Formanns,  Stumpf  * 


ship  depends  upon 
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and  also  Included  In  the  lease,  is  located  at 
Mt  Arlington,  Lake  Hopatcong,  N.  J.;  that 
the  buildings  on  the  tract  were  used  for  gen- 
eral confectionery,  ice  cream  business  and 
living  quarters,  and  the  ground  used  for  hold- 
log  and  repairing  of  motor  and  sail  boats. 
The  lessee  was  also  given  the  right  to  erect 
a  marine  railway  on  a  track  which  extended 
oat  into  the  lake  to  a  sufficient  depth  of  wa- 
ter to  operate  the  same;  and,  further,  to  un- 
derlet any  of  the  buildings  or  tract. 

Formanns,  In  his  testimony,  in  explaining 
bow  he  became  interested  In  the  matter,  said 
that  it  was  through  his  friendship  for  a  man 
named  Johnson,  who  wa?  a  mechanic,  work- 
ing for  his  brother ;  that  this  man  Johnson 
was  sickly,  and  he  desired  to  aid  him  and 
pat  him  In  hnslness;  that  Littell  did  not  re- 
gard him  as  a  responsible  party,  and  so  he 
undertook  to  back  him  up,  and,  therefore, 
signed  the  lease.  It  was  after  this  that,  For- 
manns says,  he  began  to  loan  money  to  the 
IJttells,  which  resulted  in  the  mortgage 
transaction.  The  first  loan  was  for  9S,000, 
and  this  subsequently  reached  the  sum  of 
(4,000,  when  the  mortgage  was  glren  whl<A 
is  now  under  foreclosure.  Both  lease  and 
mortgage  offered  In  evidence  are  made  to  For- 
manns. 

Formanns  says  diat  the  transaction  waA 
not  connected  In  any  way  with  the  partner- 
ship buslnees  of  Formanns,  Stumpf  &  Sharpe ; 
and  it  certainly  is  entirely  foreign  in  nature 
to  the  business  in  which  this  partnership  was 
engaged.  It  is  true,  he  says,  that  the  funds 
which  he  advanced  on  the  mortgage  were 
taken  originally  out  of  the  Arm's  account; 
bat  that  it  had  been  the  practice  in  the  firm 
to  do  this,  and  charge  It  eventually  to  their 
Individual  accounts.  Stumpf  corroborates 
Formanns  on  this  point,  and  a  disinterested 
witness,  in  the  person  of  Mrs.  Jean  Keynolds, 
formerly,  and  for  many  years,  the  head  book- 
keeper for  the  Arm,  testified  that  it  was  a 
practice  in  this  Arm  of  Formanns,  Stumpf  & 
Sharpe  to  draw  checks  of  the  firm  in  their 
Individual  undertakings,  and  charge  the  same 
against  the  partner  for  whose  use  the  money 
was  drawn.  She  recalled  the  Littell  transac- 
tion, and  remembered  drawing  checks  at  the 
direction  of  Formanns. 

The  firm  of  Formanns,  Stumpf  &  Sharpe 
had  gone  out  of  business  In  September,  1912, 
and  had  sold  their  plant  to  the  Weidman 
Silk  Dyeing  Ck>mpany ;  and  they  were  unable 
to  produce  any  vouchers  or  book  accounts 
showing  the  transactions  with  the  Llttells, 
although  they  admit  that  the  checks  paid  to 
the  Llttells  for  the  money  advanced  on  the 
mortgage  were  the  firm  checks.  It  was  dis- 
closed by  complainant's  testimony,  and  not 
denied  by  the  defendants,  that  no  payment 
had  been  made  of  the  principal  of  the  mort- 
gage; that  the  Interest  was  due;  and  that 
for  the  tax  payments  on  the  property  which 
had  been  made  by  the  complainant,  the  de- 
fendants had  failed  to  reimburse  him. 
The  principal  witness  ofCered  by  the  de- 


fendants is  John  McGregor  LJttell,  a  member 
of  the  bar  of  this  state  and  of  the  state  of 
Kentucky,  the  son  of  Violet  McGregor  Littell 
and  William  McGregor  Littell.  They  also 
produced  as  witnesses  William  McGregor 
Littell,  the  father,  and  William  H.  Young  and 
Frederick  W.  Watson,  members  of  the  bar  of 
this  state,  who  had  to  do  with  the  mortgage 
and  lease  transaction.  Mr.  Littell,  the  sou, 
handled  the  transaction  for  his  parents,  and 
Is  certain  that  when  be  made  arrangements 
for  the  lease  that  Mr.  Formanns  told  him 
that  it  was  for  his  partner  and  himself ;  and 
likewise  in  the  mortgage  transaction  that  at 
the  time  of  the  signing  of  the  papers  he  ask- 
ed Formanns  whether  he  was  acting  for 
himself  and  his  partner  in  the  transaction, 
and  that  Formanns  replied  in  the  affirmative. 
It  does  not  appear  from  the  testimony  that 
there  was,  at  the  time  the  loan  was  made, 
any  special  reason  for  the  borrower  to  make 
this  inquiry. 

It  Is  apparent  from  a  i)eru8al  of  the  testi- 
mony of  Mr.  Young  and  Mr.  Watson  that  they 
assumed  that  they  were  acting  for  the  firm  of 
Formanns,  Stumpf  &  Sharpe,  although  both 
the  lease  and  the  mortgage  were  made  to 
Formanns  individually.  On  page  51  of  the 
testimony  Mr.  Young  says  that  he  drew  the 
notes  which  were  used  temporarily,  when 
the  money  was  advanced  to  Littell  in  the 
name  of  Formanns,  Stumpf  &  Sharpe,  under 
Instructions,  as  he  recalled,  of  Mr.  For- 
manns; it  appearing,  at  the  time,  according 
to  his  testimony,  "that  Littell  could  not  wait 
until  we  drew  the  ^,000  mortgage,"  and  that 
he  procured  an  advance  of  from  $300  to  $jSOO 
until  such  time  as  the  papers  could  be  drawn. 
Mr.  Watson  says  that  Formanns,  when  be 
came  to  the  office,  told  him  that  the  firm  was 
going  to  advance  money  to  Littell. 

A  review  of  the  entire  evidence  offered  by 
the  defendants  does  not  lead  me  to  discredit 
the  story  of  Formanns  and  Stumpf ;  and  fur- 
ther than  this,  the  exhibits  in  the  case  appear 
to  sustain  their  contention.  Moreover,  there 
is  no  evidence  before  the  court  to  show  that 
Stumpf  and  Formanns  are  not  responsible 
parties;  and  it  seems  incredible  that  For- 
manns would  tell  a  falsehood  about  the  trans- 
action— a  stoiy  which  would  Injure  himselC 
as  it  would  relieve  Stumpf  of  any  liability 
for  damages  under  the  covenants  of  the  lease. 
The  lease  is  under  seal,  and  Formanns  alone 
is  named  as  the  lessee.  The  covenants  there- 
in, on  his  part,  are  his  personal  covenants. 

The  assignment  of  the  mortgage  by  For- 
manns to  Stumpf  was  for  a  full  considera- 
tion. It  is  shown  by  the  evidence  that  a 
relative  of  Formanns  occupied  a  property  on 
Ilamllton  avenue,  Paterson,  N.  J.,  which  was 
owned  by  Stumpf,  and  that  the  latter  con- 
veyed this  property  to  Formanns  in  con- 
sdleratlon  of  the  as.signment  of  the  Littell 
mortgage. 

The  main  evidence  offered  by  the  defend- 
ants to  sustain  their  contention  tliat  the 
transaction  was  a  partnership  one  was  the 
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use  of  the  partnership  checks  la  the  adrances 
made  on  the  mortgage;  but  It  seems  to  me 
to  be  overcome  by  the  witnesses  offered  by 
the  complainant.  There  is  nothing  In  the 
case  which  indicates  in  what  way  Stumpf  or 
Formanns  are  benefited  by  severing  their 
relationship  In  the  transaction.  "Whether 
real  estate  purchased  with  partnership  funds 
was  purchased  as  partneri^p  or  individual 
property  depends  upon  the  Intention  of  the 
pariies  as  manifested  by  all  the  surrounding 
circumstances,  and  the  use  to  be  made  of  it 
*  ♦  *  If  It  appears,  however,  that  the 
real  estate  was  acquired  by  a  partner,  as  his 
individual  property,  and  the  firm  funds  used 
by  him  In  purchasing  it  were  diargred  to  his 
individual  account,  with  the  assent  of  his 
partners,  such  real  estate  would  not  be  re- 
garded as  partnership  assets."  30  Oyc.  p. 
428,  Partnership ;  Jenkins  v.  Jenkins,  81  Ark. 
68,  98  S.  W.  685;  Bosworth  v.  Hopkins,  85 
Wis.  60,  65  N.  W.  424;  Harvey  v.  Penny- 
packer,  4  Del.  Ch.  445 ;  Goodwin  v.  Richard- 
son, 11  Mass.  469;  Pitts  v.  Waugh,  4  Mass. 
424. 

I  will  advise  a  decree  In  accordance  with 
these  views. 


MORIN  T.  NUNAN.    (No.  220.) 

(Supreme  Ck>urt  of  New  Jersey.     March  21, 
1918.) 

.     (Si/Uahut  bp  the  Court.) 

1.  MnNICIPAI,   COKPORATIONS   €=>661(1)— Axj- 

TouoBiLE   Licenses — Denial  to  Ai.ien»— 

Leoauty. 
An  ordinance  of  the  township  of  Weehaw- 
ken,  which  provides  that  no  license  shall  be 
granted  for  any  automobile  or  motor  vehicle  to 
be  used  for  the  transportation  of  passengers 
for  hire  in  the  township,  except  to  a  citizen  of 
the  United  States,  is  legal.  The  conviction  of 
an  alien  for  driving  sudi  a  vehicle  in  violation 
of  the  ordinance  without  a  license  sustained. 

2.  CoNsirrtiTioNAi,   Law   *=»208(3)— Classi- 
fication—Citizenship. 

'  Citizenship  may  be  the  basis  of  classification 
for  valid  legislation,  but  there  is,  however,  in 
tills  respect,  a  distinction  to  be  drawn  between 
those  employments  which  pertain  to  a  private 
business— the  right  to  labor  for  a  Uviug  in  the 
ordinary  occupations — and  those  based  upon  a 
privilege  or  a  governmental  regulation,  as  part 
of  the  police  power :  in  the  latter  citizenship 
may  be  made  the  basis  of  a  classification,  wiiich 
will  not  be  illegal. 

Samnel  Morln  was  convicted  before  An- 
drew L  Nunan,  recorder  of  the  township  of 
Weehawken,  and  he  prosecutes  certiorari  to 
review  the  legality  of  his  conviction.  Con- 
viction affirmed. 

Argued  February  term,  1918,  before  BER- 
GEN and  BLACK,  JJ. 

Weller  &  Llchtensteln,  of  Hoboken,  for 
prosecutor.  William  a  Asper,  of  WesJ-  Hobo- 
ken, for  defendant. 

BLACK,  J.  Samuel  Morln,  the  prosecutor, 
was  convicted  by  the  recorder  of  the  town- 
ship of  Weehawken  and  fined  $10.    The  legal- 


ity of  this  conviction  is  brought  under  re- 
view. There  is  no  dispute  about  the  facts. 
It  is  conceded  that  the  defendant  Is  not  a  cit- 
izen of  the  United  States,  but  a  Russian 
alien;  that  he  was  operating  an  automobile 
or  motor  vehicle  commonly  called  a  "jitney" 
in  the  township,  in  violation  of  section  2  of  a 
supplemental  ordinance,  passed  November  12, 
1917.  The  ordinance  requires  that  carriages, 
motor  vehicles,  etc.,  used  for  the  transporta- 
tion of  passengers  for  hire  In  the  township, 
shall  not  be  operated  by  any  person  not  a  citi- 
zen of  the  United  States  while  being  thus 
used.  The  prosecutor  testified  that  he  was 
driving  for  a  Mrs.  Rose  Statfeld.  The  funda- 
mental question,  therefore,  for  solution,  is  the 
legality  of  the  ordinance  under  which  the  con- 
viction was  had.  The  defendant  insists  that 
the  township  of  Weehawken  had  no  constitu- 
tional right  to  limit  the  operation  of  motor 
vehicles  for  the  transportation  of  passengers 
for  hire  to  citizens  of  the  United  States. 
Further  pertinent  facts  in  the  case  are  that 
the  ordinance  In  question  is  a  supplement  to 
the  ordinance  passed  September  11,  1916. 
This  ordinance  was  designed  to  regulate  "jit- 
neys," but  Included  all  vehicles  that  came 
within  its  provisions  used  for  the  transporta- 
tion of  passengers  for  hire  In  the  township. 
Tills  ordinance  was  approved  by  the  commis- 
sioner of  motor  vehicles  as  being  in  full  com- 
pliance with  section  25,  pt  7,  P.  L.  1915,  p. 
306,  c.  156.  The  defendant  had  a  driver's  li- 
cense dated  January  1, 1917,  from  the  depart- 
ment of  motor  vehicles,  under  the  Motor 
Vehicle  Act  (P.  h.  1906,  p.  177),  and  he  testi- 
fied that  he  was  driving  for  another  person ; 
but  this  does  not  give  the  holder  of  a  driver's 
or  automobile  license  the  right  to  use  an  au- 
tomobile or  motor  vehicle  for  the  transporta- 
tion of  passengers  for  hire,  where  the  state  or 
any  of  Its  municipalities  regulates  the  traffic 
and  requires  a  license  for  that  purpose  (P.  L. 

1916,  p.  283,  par.  2).  This  act  was  sustained 
by  this  court  In  the  cases  of  West  v.  Asbnry 
Park,  89  N.  J.  Law,  402,  99  Atl.  190;  Irwin 
V.  Atlantic  City,  90  N.  J.  Law,  99,  100  Atl. 
565.  It  is  not  controverted  that  the  township 
has  the  power  to  license  and  regulate  vehi- 
cles used  for  the  transportation  of  passen- 
gers for  hire  under  the  state  statutes.  P.  L. 
1912,  p.  209;  P.  L.  1915,  p.  305,  par.  25;  P.  L. 

1917,  p.  358,  art  15,  par.  1. 

[1,  2]  The  fundamental  question,  therefore, 
is  whether  the  township  has  the  legal  power 
to  discriminate  against  aliens  by  refusing 
licenses  to  run  motor  vehicles  or  jitneys 
through  Its  streets  for  the  carriage  of  pas- 
sengers for  hire.  This  under  the  cases  seems 
to  turn  on  the  point  whether  the  right  to  use 
the  public  streets  and  places  for  private  par- 
poses  of  gain  is  a  vested  rij^t  or  simply  a 
privilege;  If  a  privilege,  it  may  be  made  to 
depend  upon  citizenship,  and  such  a  classifica- 
tion is  not  Illegal,  and  does  not  offend  against 
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constitutional  prohlbltlona  Thus  by  the  stat- 
ute of  this  state  It  shall  not  be  lawful  for  any 
person  not  a  resident  citizen  of  the  state  to 
use  any  net  or  seine  for  the  purpose  of  catch- 
ing fish.  2  G.  S.  p.  2521,  par.  92.  So,  hunting 
by  unnaturalized  foreign-bom  residents  of 
the  state  without  a  license  is  forbidden.  O. 
S.  p.  2528.  pars.  134,  138.  6o,  the  state  may 
deny  to  nonresidents  the  right  to  plant  oys- 
ters and  fish  in  its  waters,  or  to  take  the 
same  therefrom.  State  v.  Lowndes,  130  N.  T. 
455,  29  K.  B.  751.  So,  a  state  may  make  it  un- 
lawful for  unnaturalized  foreign-born  resi- 
dents to  kill  wild  game.  Patsone  v.  Ck)mmon- 
wealth,  232  V.  B.  138,  84  Sup.  Ct  281.  58  L. 
Ed.  539,  affirming  231  Pa.  46,  79  AtL  928. 
Other  cases,  illustrating  this  point,  applied 
to  different  subjects,  are  as  follows:  May 
prevent  a  person  from  practicing  law  who  Is 
not  a  citizen  of  the  United  States.  In  re 
Yamashlta.  30  Wash.  234,  70  Pac.  482,  69  L. 
R.  A.  671;  Re  Admission  to  Bar,  61  Neb.  58, 
84N.W.  611;  Be  O'Neill,  90  N.  X.  584.  May 
provide  that  only  citizens  shall  be  employed 
open  public  works.  Crane  v.  F^ple,  214  N. 
Y.  154,  108  N.  E.  427,  L.  B.  A.  1916D,  550, 
Ann.  Gas.  1915B,  1264,  affirmed  239  U.  S.  195, 
36  Sap.  Ct  86,  60  Lu  Ed.  218.  See  6  R.  O.  L>. 
p.  394,  par.  388 ;  Freund,  Police  Power,  par. 
712. 

So,  there  is  a  line  of  cases  which  hold  that 
tbe  state  can  refuse  to  grant  to  aliens  a  li- 
cense to  engage  In  those  trades,  occupations, 
or  callings,  which  are  subject  to  governmen- 
tal control  or  regulation,  as  a  part  of  its  po- 
lice power.  Thus  a  state  may  deny  a  license 
to  persons  not  citizens  to  sell  liquor.  Trage- 
ser  V.  Gray,  73  Md.  250,  20  AtL  905,  9  L.  B.  A. 
780, 25  Am.  St.  Rep.  587 ;  Bloomfield  v.  State, 
86  Ohio  St  263,  99  N.  E.  809,  41  L.  B.  A.  (N. 
S.)  726,  Ann.  Cas.  1913D,  629;  De  Grazier  v. 
Stq)hens,  101  Tex.  194, 106  S.  W.  902, 16  L.  B. 
A  (N.  S.)  1033,  16  Ann.  Cas.  1059.  The  first 
case  is  cited  with  approval  In  Commonwealth 
V.  Hana,  195  Mass.  272,  81  N.  E.  149, 11 1/,  ft. 
A  (N.  S.)  799,  122  Am.  St  Bep.  251,  11  Ann. 
Cas.  614.  where  It  was  held  that  the  state,  In 
the  exercise  of  its  police  power,  may  restrict 
the  granting  of  peddler's  license  to  citizens, 
on  the  ground  that  the  business  of  peddling 
furnishes  such  opportunities  for  the  practice 
of  fraud  that  it  is  a  proper  subject  for  legis- 
lative regulation.  Contra:  State  v.  Mont- 
gomeiy,  94  Me.  192,  47  Atl.  166,  80  Am.  St 
Rep.  3)36;  discrimination  against  nonresi- 
dents, Sayre  v.  Phillips,  148  Pa.  482,  24  AU. 
76, 16  Ia  R.  A.  40,  83  Am.  St  Rep.  842. 

It  will  not  be  questioned  that  by  the  organ- 
ization of  the  township  within  the  borders 
of  the  state  the  state  lmi>arts  to  its  creature, 
tbe  municipality,  the  lowers  necessary  to  the 
performance  of  its  functions,  and  to  the  pro- 


tection of  its  citizens  in  their  persons  and 
property.  The  police  power  is  one  of  these. 
Ordinances  passed  in  tbe  legitimate  exercise 
of  this  power  are  therefore  valid.  Sayre  v. 
PhllUps,  148  Pa.  482,  24  AU.  76,  16  L.  R.  A. 
49,  33  Am.  St  Rep.  842;  12  G.  J.  910,  par. 
418.  All  of  the  cases  dted  and  relied  upon 
by  the  prosecutor  pertain  to  a  private  busi- 
ness, the  right  to  labor  for  a  living  at  the  or- 
dinary kinds  of  business,  "those  Inalienable 
rights  whi<A  belong  to  human  beings  at  all 
times  and  in  all  places."  Thus  tbe  right  to 
carry  on  a  laundry  business.  Tick  Wo  v. 
Hopkins,  118  U.  S.  220,  6  Sup.  Ct  1064,  30  U 
Ed.  220;  to  work  as  a  barber.  Templar  v. 
State,  131  Mich.  254,  90  N.  W.  1058,  100  Am. 
St  Rep.  610. 

A  statute  is  void  that  requires  every  em- 
ployer of  more  than  five  workers,  at  any  one 
time,  to  employ  at  least  80  per  cent  qualified 
electors  or  native-born  citizens  of  the  United 
States.  Truax  v.  Batch,  239  U.  S.  83,  36  Sup. 
Gt  7,  60  L.  Ed.  181,  L.  B.  A.  1916D,  645,  Ann. 
Cas.  1917B,  283.  Applied  to  the  employment 
in  a  restaurant,  the  business  of  which  re- 
quires nine  employes,  in  that  case  the  court 
said  the  assertion  of  an  authority  to  deny 
to  aliens  the  opportunity  of  earning  a  liveli- 
hood when  lawfully  admitted  to  the  state 
would  be  tantamount  to  the  assertion  of  the 
right  to  deny  them  entrance  and  abode,  for 
in  the  ordinary  cases  they  cannot  live  when 
they  cannot  work.  239  U.  S.  42,  36  Sup. 
Ct.  11  (60  li.  Ed.  131,  I*  R.  A,  1916D,  545, 
Ann.  Gas.  1917B,  283).  The  danger  of  acci- 
dent and  damage  arising  from  the  use  of  all 
swift  moving  vehicles,  in  crowded  streets,  is 
pointed  out  by  this  court  In  the  case  of  West 
V.  Asbury  Park,  89  N.  J.  Law,  405,  99  AtL 
190,  as  a  basis  tot  the  legislation  giving  the 
municipalities  control  over  the  so-called  Jit- 
neys under  the  act  (P.  L.  1916,  p.  283).  Des- 
ser  y.  City  of  Wichita,  96  Kan.  820,  153  Pac. 
U94,  L.  R.  A.  lOlSD,  246;  Memphis  St  Ry. 
Go.  V.  Rapid  Transit  Co.,  133  Tenn.  99, 179  S. 
W.  635,  L.  R.  A.  1916B,  1151,  Ann.  Cas.  1917G, 
1046. 

We  think  that  the  operation  of  v^lcles  for 
the  transportation  of  passengers  for  hire,  on 
the  public  streets  of  the  township,  is  a  privi- 
lege, subject  to  the  control  of  the  township. 
It  Is  not  one  of  those  Inalienable  rights  which 
belong  to  human  beings,  a  right  to  labor  for  a 
living.  The  township  of  Weehawken  had  a 
right  to  limit  the  license  to  citizens  of  tbe 
United  States.  The  fact  that  tbe  prosecutor 
was  driving  for  another,  if  it  is  a  fact,  seems 
to  us  Immaterial  as  af  ecting  the  result.  We 
find  nothing  Illegal  in  the  ordinance.  The 
conviction  of  the  prosecutor  will  therefore  be 
affirmed,  with  costs. 
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CORNELL  T.  WEST  JERSEY  &  S.  R.  CO. 
(No.  60.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Feb.  14,  1918.) 

1.  CoMMEBCE  ie=»27(5)  —  Safety  Apfuancb 
Act— Applicability. 

Where  the  negUgence  charged  was  that  de- 
fendant permitted  certain  spikes  to  protrude 
from  poles  which  plaintiff  was  handling,  there 
being  no  allegation  of  failure  to  supply  hooka 
with  which  to  handle  poles,  the  court  is  unable 
to  perceive  in  what  manner  the  federal  Safety 
Appliance  Act  (U.  S.  Comp.  St.  1916»  {  8605 
et  seq.)  can  be  invoked. 

2.  Master  and  Servant  iS=s>286(23)— Injury 
TO  Sebvant  —  Neolioence  —  Question  fob 
Jury. 

In  suit  by  plaintiff  lineman  for  injuries  sus> 
tained  while  unloading  poles,  because  of  a  spike 
alleged  to  be  concealed  in  one  of  such  poles,  case 
held  for  jury. 

Parker,  Black,  and  Gardner,  JJ.,  dissenting. 

Appeal  from  Supreme  Ctourt 

Action  by  Frank  S.  Cornell  against  tbe 
West  Jersey  &  Seashore  Railroad  Company. 
Judgment  of  nonsuit  was  rcTersed  by  the 
Supreme  Court,  and  defendant  appeals.  Af- 
firmed. 

On  appeal  from  the  Supreme  Court,  in 
which  the  following  per  curiam  was  filed: 

This  is  an  appeal  from  a  judgment  of  a  non- 
suit, granted  at  Camden  common  pleas,  in  an  ac- 
tion brought  under  the  federal  Employers'  Lia- 
bility Act.  Act  April  22,  1908,  c.  149,  35  Stat 
65  (U.  S.  Comp.  St.  1916,  Sg  8657-8605). 

[[]  The  plaintiff  was  injured  by  a  protruding 
spike,  under  a  log  which  he  was  handling,  and 
which  was  not  within  his  view.  The  negligence 
against  the  company  is  charged  as  follows: 
That  the  defendant  negligently  and  carelessly, 
and  without  fault  on  the  plaintiff's  part,  permit- 
ted certain  spikes  or  bolts  to  protrude  from  said 
poles,  which  condition  was  unknown  to  the 
plaintiff.  We  are  unable  to  perceive  in  what 
manner  the  provisions  of  the  federal  Safety  Ap- 
pliance Act  can  be  invoked  in  such  a  situation. 
The  negligence  charged  against  the  company  is 
failure  to  disclose  a  latent  danger.  There  Is  no 
allegation  that  the  failure  to  supply  hooks  with 
which  to  handle  the  poles  was  the  proximate 
cause  of  the  injury. 

[2]  The  plaintiff  testified  that  the  spike  which 
injured  him  was  concealed,  so  that  in  obeying 
instructions  he  could  not  see  itr  and  because  of 
this  latent  danger  he  received  the  injury.  The 
bolt  caught  the  plaintiff's  glove,  and  the  force 
of  the  falling  log  lifted  him  a  distance  as  it  went 
over  the  car,  causing  the  injury.  We  think  this 
situation  presented  a  jury  question.  It  cannot 
be  assumed  that  he  saw  the  concealed  hook  or 
bolt,  or  that  it  was  his  duty  to  see  it 

The  difficulty  we  have  with  the  case  is  that, 
as  the  evidence  stands,  it  appears  that  the  plain- 
tiff, who  was  employed  as  lineman,  helped  to 
unload  poles,  which  had  hooks  in  them,  of  which 
fact  he  alleges  he  had  no  knowledge  or  warning, 
and  that  in  the  haste  with  which  the  work  was 
done  he  could  not  reasonably  be  expected  to  ob- 
serve the  condition  of  the  pole.  The  case  pre- 
sents the  inquiry  whether  there  was  any  negli- 
gence on  the  part  of  the  master  in  failing  to  use 
reasonable  care  to  observe  conditions,  all  of 
which  considerations  present  a  jury  question. 
We  think  the  case  in  its  essential  facts  is  not  un- 
like that  of  Hauser  v.  American  Smelting,  etc., 
Co.,  85  N.  J.  Law,  6S6,  90  Atl.  264,  and  the 
cases  therein  referred  to. 


The  judgment  of  nonsuit  will  be  vacated,  and 
a  venire  de  novo  will  issue. 

Wesoott  &  Weaver,  of  Camden,  for  appel- 
lant. GaskiU  &  Oasklll,  of  C^amden,  for  ap- 
pellee. 

PER  CURIAM.  The  Judgment  under  re- 
view will  be  affirmed,  for  the  reasons  set 
forth  In  the  opinion  of  the  Supreme  Court. 

PARKER,   BLACK,   and  GARDNER,   JJ., 

dissent 


SHAW  V.  TEXAS  OO.    (No.  77.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Feb.  14, 1918.) 

Appbajc  and  Error  i8=>1010(l)  —  Findings 
Supported  by  Evidence— Review. 
The  court  on  appeal  cannot  reverse  on  the 
facts  if  there  was  some  evidence  to  support  find- 
ings of  trial  court 

Appeal  from  Supreme  Court. 

Action  by  William  F.  Shaw  against  the 
Texas  Company.  Judgment  for  plaintin 
was  aflirmed  by  the  Supreme  Court,  and  de- 
fendant appeals.    Affirmed. 

On  appeal  from  the  Supreme  Court  In 
which  the  following  per  curiam  was  filed : 

The  question  to  which  counsel  addressed  him- 
self on  the  argument  of  this  appeal  and  which 
18  the  only  question  really  involved  is  whetli- 
er  there  was,  with  respect  to  the  various  details 
of  the  case,  any  evidence  justifying  the  respec- 
tive findings  of  the  trial  court  thereon.  The 
suit  arose  out  of  a  lease  made  by  the  plaintiff 
below  to  the  defendant  of  a  tract  of  marshy 
lands  near  Atlantic  City,  almost  surrounded  by- 
water,  and  which  the  defendant  company  wish- 
ed to  use  for  the  installation  of  a  large  gaso- 
line tank  and  its  foundation  for  the  purpose 
of  supplying  motorboats.  During  the  term  of 
the  lease,  the  defendant  becoming  dissatisfied, 
abandoned  the  premises,  and  the  suit  was  by  the 
landlord  for  rent;  the  defense  set  up  being 
fraud  of  the  landlord  in  misrepresenting  the 
conditions  of  the  premises,  and  the  defendant 
also  filing  a  recoupment  of  damages  claimed  to 
have  been  sustained  by  reason  of  such  alleged 
fraud.  Both  claims,  therefore,  rest  upon  the 
same  state  of  facta ;  the  misrepresentation 
claimed  to  have  been  made  by  plaintiff  being 
set  up  as  a  constructive  eviction. 

Appellant  claims  that  the  following  misrepre- 
sentations were  made:  (1)  That  the  premises 
were  fit  for  the  use  intended  to  be  made  of 
thcni:  (2)  that  there  was  a  new  bulkhead  on 
the  Gardner  Basin  side  which  would  last  with- 
out repairs  for  15  or  20  years ;  (3)  that  defend- 
ant would  be  put  to  no  expense  on  that  side  in 
repairs  during  the  term  of  the  lease ;  (4)  that 
the  plaintiff  had  spent  $1,500  recently  in  re- 
pairs to  the  bulkhead;  (5)  that  said  bulkhead 
was  in  first-class  condition. 

Defendants  called  the  plaintiff  as  their  first 
witness,  and  as  to  every  one  of  these  alleged 
misrepresentations,  he  either  denied  under  oath 
that  he  had  made  them  or  alleged  that  if  made, 
as  to  any  that  he  admitted  making,  testified  that 
they  were  true.  We  have  examined  the  evidence 
with  some  care,  and  find  that  as  to  every  al- 
leged representation  there  was  evidence  to  sup- 
port the  finding  of  the  trial  court  that  no  false 
or  fraudulent  representations  were  made.  What 
our  finding  would  have  been  upon  the  evidence 
given  is  beside  the  mark.    Aa  counsel  very  prop- 
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erly  concedecl,  this  court  cannot  reverse  on  the 
facta  if  there  was  any  evidence  to  support  the 
findings  of  the  trial  court  We  find  tnat  there 
was  some  evidence,  and,  consequently,  the 
only  coarse  is  to  affirm  th«  judgment  bttow. 
Such  wiU  be  the  order. 

Gay  Stevens,  of  New  York  City,  and  Theo. 
W.  Schimpf,  o!  Atlantic  City,  for  appellant. 
C.  L.  Goldenberg,  of  Atlantic  City,  for  ap- 
pellee. 

PER  CURIAM.  The  Judgment  under  re- 
view will  be  affirmed  for  the  reasons  given 
In  the  opinion  of  the  Supreme  Court 


LIEBEB  V.  AMKEIIOAN  NAT.  BANK. 

(Supreme  Court  of  New  Jersey.    March  0, 
1918.) 

Husband  and  Wtra  «=»  171(12)  —  Skctibino 
Husband's  Debt— Mabbjkd  Woman's  Act. 
Where  a  married  woman  left  her  two  sav- 
ings account  books  with  the  cashier  of  her 
bank  as  secari^  for  loans  made  by  the  bank  to 
her  husband,  she  could  not  compel  the  bank  to 
pay  her  deposit  to  her,  though  the  secured  notes 
were  not  yet  due,  on  the  ground  that  the  assign- 
ment of  the  bank  books  was  invalid  because  she 
received  no  benefit  from  the  transaction,  and  it 
was  within  the  protection  of  the  Married  Wo- 
man's Act  (3  Comp.  St  1910,  p.  3223),  since, 
while  executory  contracts  of  suretyship  are  not 
enforceable  against  married  women,  executed 
contracts  cannot  be  rescinded  by  them. 

Appeal  from  Circuit  Court,  Bssex  County. 

Action  by  Kate  lileber  against  the  Ameri- 
can National  Bank.  From  a  Judgment  for 
plaintur,  defendant  appeals.    Reversed. 

Argued  November  term,  1917,  before  GUM- 
MERE,  C.  3.,  and  PARKBR  and  KAL- 
I6CH,  JJ. 

Wolber  &  Blake,  of  Newark,  for  appellant. 
Edward  Scboen,  of  Newark,  for  respondent. 

GUMMBRB,  C.  J.  This  was  an  action  by 
the  plaintiff,  Kate  lieber,  a  depositor  In  the 
savings  department  of  the  defendant  com- 
pany, to  recover  from  It  the  sum  of  $1,880.22, 
moneys  on  deposit  In  two  savings  accounts, 
evidenced  by  passbooks  issued  to  her  by  the 
bank.  The  defendant,  while  admitting  that 
this  sum  was  on  deposit  with  It,  denied  the 
right  of  the  plaintiff  to  compel  Its  payment 
to  her  for  the  reason  that  she  had  assigned 
the  passbooks  Just  mentioned  to  the  bank, 
as  security  for  the  payment  of  two  notes  dis- 
counted by  it  for  her.  At  the  time  this  suit 
was  instituted  the  notes  were  not  yet  due. 
The  plalntlfTs  reply  to  this  claim  was,  first, 
a  denial  that  she  had  ever  assigned  the  pass- 
books to  the  defendant  to  secure  the  payment 
of  the  notes  referred  to,  and,  further,  that, 
conceding  she  had  ^o^e  so,  the  assignment 
was  Invalid,  for  the  reason  that  the  notes 
which  the  assignment  was  made  to  secure 
were  those  of  her  husband ;  that  she  received 
no  benefit  from  the  transaction,  and,  conse- 
quently, was  within  the  protection  of  the 
Varrled  Woman's  Act    The  trial  resulted  In 


a  verdict  In  ftivor  of  the  plaintiff  for  the  full 
amount  of  her  claim,  and  the  defendant  ap- 
peals from   the  Judgment  entered   thereon. 

The  appellant  submits  several  grounds  of 
appeal,  only  one  of  which,  however,  we  find 
It  necessary  to  consider,  and  that  is  the  re- 
fusal of  the  court  to  charge  the  following  re- 
quest: 

"If  you  decide  that  the  plaintiff  left  the  two 
savings  account  books  with  the  cashier  of  the 
American  National  Bank  as  security  for  loans 
made  by  the  bank  to  her  husband,  the  jury 
must  bring  in  a  verdict  for  the  defendant." 

The  court  charged  this  request  with  the 
modification  that  the  legal  proposition  con- 
tained in  it  was  sound,  provided  Mrs.  Lleber 
got  any  value  on  the  faith  of  the  transaction ; 
that  if  she  did,  the  transaction  was  good, 
and  the  bank's  title  was  good,  but  otherwise 
not  We  think  the  appellant  was  entitled  to 
have  the  request  charged  as  it  was  submit- 
ted, and  without  modification  or  qualification. 
The  present  suit  is  not  based  on  a  repudia- 
tion by  Mrs.  Lleber  of  an  executory  contract 
made  solely  for  the  benefit  of  her  husband, 
and,  therefore,  voidable  under  the  Married 
Woman's  Act,  but  upon  the  alleged  right  to 
revoke  an  executed  contract  by  which  she  had 
assigned  to  the  defendant  her  separate  prop- 
erty as  collateral  seciulty  for  the  payment  of 
her  husband's  debt  As  was  said  by  the 
Court  of  Errors  and  Appeals  In  Warwick  v. 
Lawrence,  4S  N.  J.  Eq.  179,  184,  10  Atl.  376, 
377  (S  Am.  St  Rep.  299): 

Although  "a  married  woman  cannot  bind  her- 
self to  pay  the  debts  of  another,  but  she  can 
pass  over  her  money  or  property  for  that  pur- 
pose, and  it  cannctt  reasonably  be  contended  that 
after  the  doing  of  that  act  she  can  at  will  avoid 
it" 

In  other  words,  that  while  executory  con- 
tracts of  suretyship  are  not  enforceable 
against  married  women,  executed  contracts 
cannot  be  rescinded  by  them.  To  the  same 
effect  Is  Shipman  v.  Lord,  68  N.  J.  Eq.  380, 
44  Atl.  216,  In  which  It  was  held  that  an  as- 
signment of  her  property  made  by  a  married 
woman  to  secure  another's  debt,  being  an  ex- 
ecuted contract  of  suretyship,  cannot  be  re- 
scinded by  her. 

For  refusing  to  charge  the  request  sub- 
mitted, therefore,  the  Judgment  under  review 
will  be  reversed. 


KOBMAN  V.  UVBZBK.    (No.  75.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Feb.  14,  1918.) 

1.  AFiPEAi.  and  Bbbob  «=>1060(4)— Hasui^ss 
Ebbob. 

In  an  action  to  recover  on  a  construction 
contract,  the  admission  in  evidence  of  a  copy 
of  a  three-day  notice  to  plaintiff  to  proceed  with 
the  contract,  although  no  notice  to  produce  the 
original  was  given,  was  harmless  error. 

2.  CoNTBACTs  «=>304(1)  —  Substantial  Peb- 
roBUANOii— Acceptance. 

In  an  action  for  breach  of  construction  con- 
tract,  tried   on   the   theory   that  the   contract 
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amounted  to  a  stated  sam,  it  was  immaterial, 
whether  or  not  defendant  bad  accepted  the 
work;    there  being  substantial  performance. 

Appeal  from  Supreme  Court. 

Action  by  Michael  Korman  against  Mary  B. 
Llvezey.  Judgment  for  plaintiff  was  aCarmed 
by  the  Supreme  Court,  and  defendant  ap- 
peals.     Affirmed. 

On  appeal  from  the  Supreme  Court  in  which 
the  following  per  curiam  was  filed: 

The  plaintiff  brought  bis  suit  to  recover  on 
a  contract  with  the  defendant  to  pay  plaintiff 
$300  for  the  construction  of  a  store  front,  and 
also  for  extra  work  amounting  to  $80,  which 
was  subject  to  a  credit  of  $275,  leaving  a  bal- 
ance due  of  $105.  The  court  deducted  certain 
items  from  the  sum  claimed,  amounting  to  $21.- 
20,  and  gave  judgment  for  plaintiff  for  the  bal- 
ance. 

[I]  It  is  urged  in  support  of  this  appeal  that 
it  was  error  to  refuse  to  admit  in  evidence  a 
copy  pt  a  three-day  notice  to  proceed  with  the 
contract  which  the  defendant  testified  she  mail- 
ed to  tbe  plaintiff.  There  was  no  notice  given 
the  plaintiff  to  produce  the  original  at  the  trial, 
and  we  think  that  under  such  circumstances  the 
paper  was  not  admissible,  but  if  it  was  the  de- 
fendant suffered  no  harm,  for  she  was  allowed 
to  testify  to  the  mailing,  the  admission  of  the 
plaintiff  that  he  had  received  it,  and  to  tbe 
contents  of  the  notice.  The  state  of  the  case 
shows  that  tbe  trial  conrt  found  that  after  the 
notice  was  given,  the  plaintiff  completed  the 
contract,  with  the  exception  of  the  items  for 
which  it  made  allowance.  We  fail  to  see  any 
harmful  error  on  this  branch  of  the  case. 

[2]  It  is  next  urged  that  the  defendant  had 
not  accepted  the  work.  While  the  declaration 
filed  in  this  case  was  the  common  counts,  never- 
theless the  case  was  tried  on  the  theory  that 
there  was  a  contract  for  $300,  and  additional 
work  amounting  to  $80,  and  in  sucb  case  where 
the  court  finds  that  there  was  a  substantial  per- 
formance, as  it  did  in  this  case,  the  question 
whether  or  not  the  defendant  had  accepted  the 
building  was  of  no  consequence. 

The  judgment  will  be  affirmed. 

Collins  &  Corbln,  of  Jersey  City,  for  appel- 
lant. Carling  &  Hirschberg,  of  Hobokai,  for 
appellee. 

PBJl  CUKIAM.  The  Judgment  under  review 
will  be  affirmed  for  tbe  reasons  set  forth  In 
the  opinion  of  the  Supreme  Court 


KUNKIiB  et  aL  v.  SMITH  et  al.    (No.  42/743.) 

(Court  of  Chancery  of  New  Jersey.    March  6, 

1918.) 

1.  Ububt  «=9l29  —  Who  TStrrmxa  to  Db- 

rENSB. 

Where  a  beneficiary  of  a  trust  assigned  his 
interest  to  secure  a  loan  of  money,  and  gave  the 
assignee  a  bonus  in  excess  of  6  per  cent.,  the 
excess  is  not  enforceable  either  against  the  debt- 
or or  other  assignees  of  the  debtor. 

2.  UeuBY  ig=s»2(4)— What  Laws  Gotbbn. 

Where  an  assignment  of  an  interest  in  a 
trust  estate  in  New  Jersey  was  made  in  another 
state,  but  was  to  be  performed  in  New  Jersey, 
and  depended  for  enforcement  on  the  Court  of 
Chancery  in  New  Jersey,  the  law  of  that  state 
as  to  usury  must  control. 

Action   by   Henry   O.   Runkle   and   others 
against  William  E.  R.  Smith,  executor,  and 


others,  concerning  the  claim  of  the  Logan 
Trust  Company.  Conclusions  against  the 
Trust  Company. 

McCarter  &  BlngUsh,  of  Newark   (Arthur 

F.  Egner,  of  Newark,  of  counsel),  for  William 
A.  Marburg.  V.  Claude  Palmer,  of  Mt  Holly, 
for  Logan  Trust  Co. 

LANB,  V.  C.  The  facts  are  undisputed. 
William  Runkle  died  January  31,  1914.  By 
bis  will  the  residuary  estate  went  to  Harry 

G.  Runkle.  There  was  also  created  a  trust 
fund  of  $750,000,  the  Income  of  which,  during 
their  lives,  was  to  go  to  Harry  6.  Runkle, 
Daniel  Runkle,  and  Mary  Gray  Runkle.  For 
a  considerable  time  there  was  litigation  over 
the  estate,  so  that  it  could  not  be  closed,  and 
no  moneys  could  be  distributed.  Harry  G. 
Runkle,  immediately  after  the  death  of  Wil- 
liam, proceeded  to  realize  moneys  upon  bis 
interest,  borrowed  large  sums  from  numer- 
ous individuals,  I  think  15  or  20,  and  as  se- 
curity executed  to  them  assiguments  of  his 
interest  in  the  estate.  On  or  about  the  7th 
day  of  January,  1915,  he  executed  an  assign- 
ment to  the  Logan  Trust  Company  of  his  in- 
terest In  the  residuary  estate,  purporting  to 
secure  the  repayment  of  the  sum  of  $73,000. 
On  the  same  date  he  and  Daniel  Runkle  and 
Mary  Gray  Runkle  executed  assignments  of 
their  Interests  in  the  trust  fund.  It  may  be 
that  there  was  but  one  assignment,  but  that 
fact  Is  Immaterial  All  three  did  assign  to 
the  Logan  Trust  C!ompany,  to  secure  the  re- 
payment of  the  sum  of  $73,000,  all  their  in- 
terests in  the  estate.  The  Logan  Trust  Com- 
pany promptly  filed  the  assignment  or  assign- 
ments, or  notice  thereof,  with  the  Fidelity 
Trust  Company,  which  was  at  that  time  act- 
ing as  trustee  under  the  provisions  of  the 
wUI  creating  the  trust  fund  of  $750,000  and 
as  administrator  pendente  lite  of  the  estate. 
Runkle  borrowed  from  many  others  large 
sums  of  money,  and  he,  together  with  Daniel 
Runkle  and  Mary  Gray  Runkle,  assigned 
as  security  for  the  repayment  of  these  other 
sums  interests  In  the  estate,  with  the  result 
that  the  residuary  interest  of  Harry  G.  Run- 
kle Is  by  several  hundreds  of  thousands  of 
dollars  less  in  extent  than  sufficient  to  satis- 
fy the  amounts  due  under  the  numerous  as- 
signments, and  it  is  extremely  problematical 
whether  the  income  accruing  upon  the  trust 
fund  during  the  joint  lives  of  the  three  in- 
terested therein  wUI  be  sufficient  to  satisfy 
the  amounts  due  under  the  assignments  made 
of  such  proceeds. 

It  is  conceded  that,  of  the  $73,000  purport- 
ing to  be  secured  by  the  assignment  held  by 
the  Logan  Trust  Company,  $7,300  was  re- 
tained by  that  concern  as  bonus  for  making 
the  loan.  It  is  insisted  by  subsequent  as- 
signees that  the  Logan  Trust  Company  can- 
not recover  more  than  the  amount  it  ad- 
vanced,   with    legal    interest,    or,    in   other 
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words,  that  from  the  amount  of  Its  claim 
$7,300  must  be  deducted.  The  Insistence  of 
the  Logan  Trust  Company  is  that  the  con- 
tract was  made  In  Pennsylvania;  that  It  Is 
to  be  enforced  in  accordance  with  the  Penn- 
sflrania  law  as  established  by  the  courts  of 
that  state:  that,  while  conceding  that  the 
original  debtor.  Harry  G.  Runkle,  could  not 
be  compelled  to  pay  the  $7,300,  the  courts  of 
Fennsylvania  have  established  the  rule  that 
the  defense  of  usury  is  personal  to  the  debt- 
or, and  he  alone  can  set  it  up.  The  Pennsyl- 
vania statute  (Purdon's  Dig.  [13th  Ed.]  p. 
1987)  with  respect  to  usury  Is  substantially 
simUar  to  that  in  this  state.  It  provides,  in- 
ter alia: 

"Section  1.  The  lawful  rate  of  interest  for  the 
loan  or  use  of  money,  in  all  cases  where  no  ex- 
press contract  shall  have  been  made  for  a  less 
rate,  iball  be  six  per  cent,  per  annum.    •    •    • 

"Sec.  2.  When  a  rate  of  interest  for  the  loan 
or  use  of  money,  exceeding  that  established  by 
law,  shall  have  been  reserved  or  contracted  for, 
the  borrower  or  debtor  shall  not  be  required  to 
pay  the  creditor  the  excess  over  the  legal  rate. 
•    »    ••» 

By  a  further  provision  the  debtor  la  given 
the  right,  if  he  has  already  paid  the  excess, 
to,  within  a  limited  space  of  time,  obtain  its 
return. 

[1]  It  therefore  clearly  appears  that  the 
contract  for  the  payment  of  more  than  6  per 
cent  was  in  direct  violation  of  the  laws  of 
the  state  of  Pennsylvania  and  contrary  to 
the  public  policy  of  the  laws  both  of  that 
state  and  this.  It  could  not  have  been  en- 
forced against  the  debtor,  even  if  the  inter- 
pretation put  upon  the  Pennsylvania  decisions 
by  counsel  for  the  Trust  Company  be  correct 
If  the  contract  is  to  be  governed  by  the  laws 
of  this  state,  it  could  not  be  enforced,  either 
against  the  debtor  or  his  privies.  Cummins 
T.  Wire,  6  N.  J.  Eq.  (2  Halst.)  73;  Warwick 
T.  Marlatt,  25  N.  J.  Eq.  (10  C.  B.  Gr.)  192; 
Brolasky  v.  MUler,  8  N.  J.  Eq.  (4  Halst.)  790 ; 
Id.,  9  N.  J.  Eq.  (1  Stock.)  814;  Plnnell  v. 
Boyd,  33  N.  J.  Eq.  (6  Stew.)  600;  Hackensack 
Water  Co.  v.  De  Kay,  36  N.  J.  Eiq.  (9  Stew.) 
S66. 

The  party  now  seeking  to  set  up  the  in- 
validity of  the  contract  did  not  take  his 
assigimient  expressly  subject  to  the  assign- 
ment of  the  Logan  Trust  Company.  I  have 
examined  with  care  the  very  numerous  opin- 
ions dted  by  counsel  on  both  sides  from  the 
state  of  Penn^lvanla,  and  while  It  is  true 
that  there  are  several  which  indicate  that, 
in  the  absence  of  proof  that  the  defense  of 
usury  was  not  made  by  the  debtor  with 
intoit  to  defraud  creditors,  a  judgment  ob- 
tained against  a  debtor  upon  a  usurious  con- 
tract will  not,  at  the  instance  of  subsequent 
Judgment  creditors  or  others  in  privity  with 
the  debtor,  be  set  aside,  I  am  far  from  con- 
vinced that  the  Pennsylvania  courts  have 
gone  to  the  extent  of  holding  that  in  a  case 
such  as  this,  where  the  creditor  is  endeavor- 
ing to  enforce  in  a  court  of  equity  an  equi- 


table assignment,  cognizable  only  in  equity, 
the  creditor  will  be  permitted,  as  against 
those  In  privity  with  the  debtor,  to  recover 
more  than  the  amount  actually  advanced 
with  legal  interest,  and  I  am  unwilling  to 
hold  that  its  courts  of  equity  can  be  stirred 
to  enforce  a  contract  which  is  illegal  and 
against  Its  public  policy. 

[2]  But,  be  that  as  it  may  be,  it  seems  to 
me  to  be  dear  that)  assuming  the  contract 
to  have  been  made  in  Pennsylvania,  but  to 
be  performed  in  this  state,  and  requiring 
for  the  enforcement  of  its  performance  the 
acti<Hi  of  this  court,  the  question  as  to  by 
whom  the  defense  of  ill^allty  can  be  set 
up  is  governed  by  the  lex  fori.  The  facts  are 
very  similar  to  those  dealt  with  by  Judge 
Ghatfleld  in  Stotesbuiy  v.  Huber  (D.  C.)  237 
Fed.  413. 

The  result  Is  that  the  claim  of  the  Logan 
Trust  Company  will  be  reduced  to  the  extent 
of  $7,300,  and  an  order  advised,  directing  the 
distribution  of  the  sum  of  $7,300,  with  its 
accumulations,  now  reserved  by  the  executor 
under  a  prior  order,  to  the  creditor  next  in 
order  of  priority. 


In  re  SHIMER'S  WILL. 

(Prerogative  Court  of  New  Jersey.    March  20, 
1918.) 

1.  Wills  «=955(1)  —  Pbobatx  —  Mental  Ca- 

PACITT. 

In  a  suit  to  probate  a  will,  evidence  held  not 
to  sustain  a  finding  that  testatrix  was  incom- 
petent. 

2.  Wills     «=>52(1)— Incoufetenct— Bubden 
of  Pboof. 

The  burden  of  establishing  incompetency  on 
the  probate  of  a  will  is  on  the  caveatrix. 

3.  Wills  9=>166(2)— Undue  Influence— Ev- 
idence. 

In  a  suit  to  probate  a  will,  evidence  hdd 
to  overcome  the  presumption  of  undue  influence 
arising  from  the  relation  of  confidence  between 
testatrix  and  her  daughter. 

Appeal  fir<»n  Orphans'  Court,  Warren 
County. 

Application  for  the  probate  of  the  will  «d: 
Leonora  Shlmer,  deceased.  From  a  decree 
denying  probate,  proponent  appeals.  Re- 
versed. 

William  C.  Gebhardt,  of  Jersey  City,  for 
appellant    John  H.  Dahkle,  of  BeMdere,  for 

respondent 

BACEES,  Vice  Ordinary.  The  decree  ap- 
pealed from  denied  probate  of  the  will  of 
Leonora  Shlmer,  who  died  In  April,  1917,  at 
the  age  of  70,  leaving  an  estate  of,  approxi- 
mately, $30,000  to  her  daughter  Mamie,  and 
the  latter's  three  diildren;  to  Mamie  for  life, 
remainder  to  her  children.  To  her  two  other 
children,  Jacob  and  Ida,  she  gave  $100  and 
$1,  respectively.  The  will  was  contested  on 
the  usual  grounds  of  incompetence  and  undue 
Influence.  The  Judge  of  the  orphans'  court 
did  not  find  that  the  testatrix  was  incoinpe- 
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tent,  bnt  he  was  of  the  opinion  that  she  was 
mentally  feeble,  and  that  a  relation  of  trust 
and  confidence  between  her  and  her  daughter 
Mamie  raised  a  presumptiixi  of  nndue  influ- 
ence, which  had  not  been  overcome.  The  de- 
cree is  broader,  and  recites  that  the  testatrix 
was  incotapetent,  and  that  the  document  was 
the  product  of  undue  influence  exercised  over 
her  by  her  daughter. 

[1]  After  a  careful  study  of  the  testimony, 
I  have  reached  the  conclusion  that  it  does 
not  sustain  either  ground  upon  which  the  de- 
cree rests,  and  that  the  Judge  erred  in  hold- 
ing that  the  presumption  of  undue  influence 
was  not  overcome  by  the  proofs.  Although 
apparently,  In  the  days  of  her  physical  vigor, 
the  testatrix  was  not  as  sensible  and  Intelli- 
gent as  the  average  well-balanced  woman, 
and  that  some  12  years  before  her  death  she 
suffered  a  stroke  of  apdplexy  that  affected 
her  physically,  and  In  some  slight  degree 
further  impaired  her  mental  faculties,  and 
that  annually  she  was  prostrated  by  epilepti- 
form seizures,  the  testimony  does  not  show 
her  to  have  been  so  mentally  feeble  as  to  de- 
prive her  of  the  power  of  disposing  of  her  es- 
tate by  will.  "The  standard  of  testamentary 
capacity  has  been  properly  fixed  at  a  very 
low  point  in  the  scale  of  intelligence.  The 
right  of  a  testator,  however  feeble  his  powers 
of  mind  or  body,  to  the  control  of  his  proper- 
ty by  testamentary  disposition,  so  long  as 
he  has  intelligence  to  exert  It,  has  been,  by 
the  courts  of  this  state  at  least.  Inflexibly 
maintained.  It  is  right  that  it  should  be 
80."  Moore  v.  Blauvelt,  15  N.  J.  Eq.  367; 
Clifton  V.  aifton,  47  N.  J.  Eq.  227,  21  Atl. 
833;  IMllon's  Will,  82  N.  J.  Eq.  322,  87  Atl. 
161.  Before  the  stroke  In  1905,  the  ordinary 
conduct  of  the  testatrix  was  not  different 
fnnu  that  of  other  farmers!  wives  in  the 
vicinity.  She  managed  her  household  pru- 
dently, raised  her  children  carefully,  was 
Industrious  and  frugal,  a  devoted  mother,  a 
kindly  woman  and  good  neighbor.  Her  char- 
acter was  above  reproach.  No  reflection  up- 
on these  qualities  is  to  be  found  In  the  rec- 
ord, nor  upon  her  daily  actions,  which  were 
always  orderly  and  consistent  Of  the  host 
of  lay  witnesses  called  to  support  the  claim 
of  incapacity,  some  say  that  there  was  an 
Indefinable  peculiarity  in  her  manner  of 
speech,  that  it  was  sometimes  disjointed,  in- 
dicating slowness  of  mental  concentration, 
that  she  was  not  facile  In  conversational  in- 
tercourse, that  she  was  not  bright;  but  it  Is 
an  observable  and  an  outstanding  fact  that 
with  these  shortcomings  none  says  that  she 
ever  uttered  a  silly  word  or  sentence,  or  did 
anything  unseemly  or  nonsensical.  On  the 
contrary,  they  appreciated  that  she  was  ra- 
tional In  her  efforts  at  discourse,  but  that 
some  infirmity  Interfered  with  an  easy  flow 
of  expression  of  her  thoughts  and  Ideas. 
Two  witnesses,  who  had  once  been  practicing 
physicians,  neither  of  wh(»n  had  seen  the 
testatrix  within  the  last  25  years,  gave  their 


opinions,  one,  that  she  was  subnormal,  the 
other,  that  she  was  mentally  deflclent  Dr. 
Mutchler  said  she  was  undeveloped,  and 
described  her  as  "more  like  a  child  than  a 
woman";  that  her  conversation  was  like  that 
of  a  child  3,  4,  or  5  years  of  age,  "able  to 
talk  and  get  around,  but  a  child  of  a  childish 
nature;  an  Innocent,  kind,  gentle  child"; 
and  Dr.  De  Witt,  now  over  90  years  of  age, 
would  not  commit  himself  further  than  to 
give  his  impressions  that  she  was  "mentally 
deflclent."  Neither  of  these  gentlemen  ad- 
vanced any  fact  upon  which  they  formed 
their  estimates  of  her  capacity  other  than 
that  they  bad  fixed  opinions  formed  years 
ago  from  observation  and  conversation.  In 
view  of  the  clearly  established  capabilities 
of  the  testatrix,  It  is  not  unfair  to  remark 
that  Dr.  Mutchler  is  an  extremist,  and  tbat 
the  value  of  Dr.  De  Witt's  opinion,  tbat  she 
was  "deficient,"  may  be  measured  by  bis  own 
yardstick:  "I  considered  her  not  flt  for  any- 
thing but  ttt  housekeeper" — a  pretty  high 
recommendation,  especially  In  these  days  of 
"don't  waste."'  Up  to  this  point  I  have  ad- 
dressed myself  solely  to  the  testatrix's  condi- 
tion before  the  stroke,  and  as  of  that  period 
there  cannot  be  the  shadow  of  a  doubt  that 
she  was  fully  capable  of  testamentarUy  dis- 
posing of  her  possessions. 

The  stroke  of  apoplexy  worked  a  pronounc- 
ed change  in  her  activities.  It  crippled  her 
left  side,  disabling  her  in  walking  without 
the  aid  of  a  cane  or  other  support,  and  para- 
lyzed her  tongue  so  that  she  was  unable  to 
speak  more  than  three  or  four  words  con- 
secutively, and  these  not  always  intelligibly 
except  to  those  who  knew  her  Intimately. 
Her  former  family  physician,  and  another, 
called  as  an  expert,  were  of  the  opinion  that 
the  stroke  of  apoplexy  involved  not  only  the 
motor  but  the  Intellectual  centers  of  the 
brain  as  well,  and  that  it  had  a  deteriorating 
influence  upon  her  mind;  all  of  which  may 
have  been  true  from  a  purely  scientific  stand- 
point of  the  psycho-physiologist,  but  it  Is  re- 
markable that  there'  was  no  appreciable 
manifestation  of  this  phenomenon.  It  Is  es- 
tablished by  a  mass  of  testimony  coming 
from  witnesses  of  unimpeachable  veracity 
that  until  within  a  few  weeks  of  her  death 
the  testatrix  was  up  and  about  and  in  good 
health,  save  as  to  the  result  of  the  stroke. 
She  no  longer  carried  on  her  household,  but 
she  sometimes  assisted,  peeling  potatoes, 
washing  dishes,  and  doing  other  bits  of  labor 
that  her  disabled  condition  permitted.  Fre- 
quently she  was  left  alone  with  the  care  of 
her  infant  grandchildren,  towards  whom  she 
was  affectionate.  She  read  some,  attended 
to  her  personal  needs  and  comfort  unaided, 
was  observant  of  what  was  going  on  In  her 
Immediate  circle,  and  took  a  serious  Interest 
In  affairs  that  ccucemed  her.  Her  communi- 
cations were  Intelligent,  although  not  always 
Intelligible,  and  this  irritated  her  considera- 
bly.   She  was  sensible  of  her  limitations,  and 
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persistent  tn  making  herself  understood,  and 
was  not  content  until  she  succeeded.  Her 
sight  and  hearing  were  good,  and  her  mem- 
ory seems  to  hare  been.  She  recognized  and 
greeted  her  acquaintances  and  Inquired  as  to 
tbeir  welfare  and  that  of  their  families  and 
their  friends.  That  she  fuUy  comprehended 
what  was  said  to  her,  or  in  her  presence, 
there  can  be  no  question,  nor  any.  that  she 
could  malte  linown  that  she  understood. 
She  picked  the  significant  words  of  a  sen- 
tence, and  if  they  did  not  correctly  convey 
ber  meaning  she  was  quick  to  protest,  and 
persisted  until  they  did,  and  by  gesture,  fa- 
cial expression,  or  monosyllable  indicated  her 
satisfaction.  Her  mental  processes  were  me- 
thodical, but  her  tongue  refused  to  function. 
That  the  added  impairment  after  the 
stroke  was  chiefly,  if  not  wholly,  physical, 
is  abundantly  proved  by  Instances  related, 
but  too  numerous  to  be  here  repeated.  To 
illustrate,  I  need  refer  only  to  the  testimony 
'  of  Dr.  Bossert,  who  attended  the  testatrix 
from  the  time  she  had  the  stroke  until  short- 
ly before  her  death,  and  who  was  of  the 
opinion  that  she  had  not  the  capacity  to  make 
a  will.  He  had  testified  that  after  the  stroke 
she  was  more  emotional  than  before,  and,  be- 
ing asked  for  an  explanation,  responded: 
"Well,  she  was,  I  would  Judge,  more  easily 
excited.  That  is,  when  she  would  go  to  talk 
she  would  seem  to  get  excited  because  she 
rould  not  make  me  understand  what  she 
wanted  me  to  understand."  And  to  this  pit- 
iable condition,  I  think,  may  be  ascribed  all 
of  the  testimony  offered  tending  to  show, 
and  upon  which  the  witnesses  based  their 
opinions,  that  she  was  incompetent  after  she 
lost  the  power  of  speech.  Dr.  Bossert  could 
not  understand  her,  and  hence  his  opinion 
that  she  lacked  capacity.  While  his  term  of 
service  covered  a  period  of  13  years,  his 
tails  upon  her  were  Infrequent,  once  a  year, 
or  every  15  months,  and  he  then  saw  her 
only  when  her  distress  was  Intensified  by 
the  epileptiform  spells.  Dr.  Cummlngs,  who 
succeeded  him  and  attended  her  during  the 
last  year  of  ber  life,  apparently  took  a  deep- 
er Interest  in  her  case.  His  diagnosis  of  her 
ailment  was  in  accord  with  that  of  his  pred- 
ecessor, but  his  treatment  was  different, 
and  under  his  ministrations,  according  to  the 
vitnesses,  she  seemed  to  improve.  He  ex- 
plained that  when  he  succeeded  in  reducing 
her  high  blood  pressure,  a  betterment  in  her 
spee<^  was  noticeable.  He  was  one  of  the 
witnesses  to  the  will,  and  with  his  wife  was 
present  while  the  scrivener  drew  It. 

The  testatrix  herself  selected  the  scriv- 
ener. He  is  a  member  of  the  bar,  of  good 
standing,  a  relative  of  the  testatrix,  was  a 
frequent  visitor,  and  knew  her  ways  and 
mannerisms.  The  will  was  executed  at  her 
home,  on  a  day  appointed,  and  Dr.  Cummlngs 
wag  present  by  arrangement  with  the  testa- 
trix to  act  as  a  witness.  In  their  presence 
Ote  testatrix  gave  the  directions.  Upon  be- 
108A.-2S 


Ing  asked  how  she  wanted  to  dispose  of  ber 
property,  she  said,  "Mamie  and  the  children," 
and  upon  asking  her  if  she  meant  that  the 
children  were  to  have  the  property  after  Ma- 
mie's death,  she  nodded  and  said,  "Yes." 
This  disposition  was  In  accordance  with  her 
fixed  intention  expressed  to  ber  sister  two 
years  before  and  to  the  doctor  and  the  scriv- 
ener and  the  latter's  father,  upon  a  number 
of  occasions.  The  scrivener  then  asked  about 
her  son  Jacob,  and  after  a  few  moments  she 
directed  to  give  him  $100,  but  when  Ida's 
name  was  mentioned  she  emphatically  re- 
plied, "Ida  not  a  cent,  not  a  cent,  not  a  cent" 
After  the  advisability  of  a  bequest  of  $1  was 
explained  to  her  by  the  scrivener,  she  re- 
luctantly assented.  Some  lawyers  regard 
this  as  indispensable.  Upon  being  asked 
whom  she  desired  as  executor,  the  testatrix 
pointed  to  the  scrivener  and  said,  "You," 
and  when  be  declined  and  suggested  his  fa- 
ther in  his  stead  she  shook  ber  head  negative- 
ly and  said,  "You,  you."  Mrs.  Cummlngs, 
who  was  outside  in  the  doctor's  automobile, 
was  then  called  to  act  as  a  witness,  and  aft- 
er the  will  was  drawn  it  was  read  careful- 
ly to  the  testatrix,  and  after  each  clause 
she  was  asked  if  that  was  what  she  wanted, 
and  she  nodded  ber  head  and  said,  "Tes." 
She  signed  the  will,  her  hand  being  steadied 
by  the  scrivener,  and  affirmed  its  publica- 
tion by  a  nod  and  "Tes,"  and  requested  the 
three  to  bear  witness. 

[2]  The  testimony  of  these  witnesses  es- 
tablishes beyond  peradventure  that  the  pro- 
visions of  the  will  originated  with  the  testa- 
trix, and  that  she  understandingly  executed 
it.  Buckraan's  Will,  80  N.  J.  Eq.  556,  85  Atl. 
246;  Livingston's  Will  (Prerog.)  37  Atl.  770. 
The  burden  of  establishing  Incompetency  was 
on  the  caveatrlx.  In  re  McKlnney's  Estate, 
86  N.  J.  Eq.  211,  98  Atl.  452.  Here,  upon  the 
whole  case,  the  weight  of  the  evidence  clear- 
ly favors  capacity. 

[3]  Now  as  to  undue  Influence:  Kearly 
two  years  before  the  testatrix  expressed  to 
the  scrivener's  father  a  desire  to  make  a 
will,  and  frequently  Importuned  him  to 
send  his  son  to  her.  Upon  a  number  of  occa- 
sions she  made  the  same  request  of  the  scriv- 
ener, but,  for  one  reason  or  another,  he  de- 
ferred. He  knew  of  the  111  feeling  existing 
between  the  testatrix  and  ber  daughter  Ida, 
and  I  appreh»id  foresaw  the  present  bitter 
family  strife,  and  was  disinclined  to  become 
involved.  I  think  it  also  accounts  for  the 
presence  of  Dr.  Cummlngs  as  a  witness  to  the 
execution  of  the  will,  which  was,  under  the 
circumstances,  a  wise  precaution.  No  ulte- 
rior motive  is  imputed  to  either  of  them. 
They  were  In  no  wise  interested  in  the  bene- 
ficiaries, and  Indeed  upon  the  argument  coun 
sel  stated  to  the  court  that  they  were  men 
of  such  high  esteem  and  honor  that  he  would 
rather  forego  the  point  than  to  attribute  to 
them  a  desire  or  an  attempt  to  control  the 
testatrix.   Therefore  the  only  source  of  possi- 
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ble  undue  Influence  ia  Mamie  herself.  She 
•was  In  and  out  of  the  room  attending  to  her 
household  duties  while  the  will  was  being 
drawn,  but  she  took  no  part  whatever.  She 
and  her  children  lived  with,  and  were  sup- 
ported by,  the  testatrix,  and  she  managed  the 
household,  in  the  mafn,  but  it  is  far  from  be- 
ing shown  that  she  was  the  dominant  spirit 
of  the  family. 

There  was,  however,  to  some  extent,  a  con- 
dition of  dependency,  which,  in  conjunction 
with  the  mental  Impairment  of  the  testatrix, 
slight  as  it  was,  raised  a  presumption  of  un- 
due influence  and  cast  upon  the  beneficiary 
the  burden  of  showing  that  the  instrument 
was  executed  without  the  exercise  of  undue 
influence  by  her.  Dale  v.  Dale,  38  N.  J.  Eq. 
274.  A  naked  presumption  arising  out  of 
such  a  situation  may  be  overcome  by  the  bene- 
ficiary's denial  of  Interference.  If  there  are 
other  circumstances  supporting  the  presump- 
tion, they  must  be  satisfactorily  explained 
before  the  presumption  will  yield.  Mamie 
testified  that  at  no  time  did  she  talk  to  her 
mother,  or  her  mother  to  her,  about  the  mak- 
ing of  a  will,  although  she  admitted  she  knew, 
from  the  scrivener,  of  the  time  appointed  for 
its  execution.  There  is  no  rehitation  of  this, 
and  there  is  nothing  in  the  circumstances  to 
cause  disbelief  or  to  Justify  its  rejection.  A 
year  before  the  will  was  executed,  Mamie 
was  delivered  of  an  illegitimate  child,  begot, 
as  she  claimed,  by  Ida's  husband.  The  testa- 
trix began  a  civil  action  for  loss  of  services, 
which  was  pending  at  the  time  of  her  death. 
In  bastardy  proceedings  against  the  putative 
father,  the  jury  found  him  not  guUty.  The 
orphans'  court  judge  regarded  the  verdict  as 
conclusive  of  the  falsity  of  the  accusation, 
and  deduced  that  the  testatrix  tiad  been  im- 
posed upon,  to  the  prejudice  of  Ida,  by  Ma- 
mie's false  representations.  The  deduction 
was  unwarranted  because  the  premise  was  un- 
sound. The  judgment  in  bastardy  was  dis- 
positive of  the  cause  for  action  and  bound 
the  parties  to  the  proceedings,  but  it  had  no 
broader  effect  in  law.  As  to  further  affilia- 
tion proceedings  it  was,  of  course,  conclusive, 
but  on  the  question  of  paternity  the  Issue  re- 
mained an  open  one,  to  be  explored  and  de- 
cided whenever  and  however  the  occasion 
might  arise. 

The  Influence  upon  the  mind  of  the  testa- 
trix, made  by  Mamie's  accusation,  was  a 
proper  subject  for  consideration,  and,  wheth- 
er it  was  false,  a  proper  one  for  investiga- 
tion; but  to  assume  tliat  it  was  unfounded 
and  false,  based  upon  a  verdict  in  a  collateral 
proceeding,  was  not  permissible.  That  the 
testatrix  was  deeply  grieved  and  mortified 
over  her  daughter's  shame,  and  that  she  was 
greatly  incensed  against  her  son-in-law,  are 
admitted  facts,  but  that  her  embitterment 
was  in  any  manner  engendered  by  artifice  on 
the  part  of  Mamie,  or  fostered  and  encour- 
aged by  her,  or  that  it  was  aroused  otherwise 


than  by  the  plight  of  the  daughter,  whidi 
she  firmly  believed  was  brought  about  by  her 
son-in-law,  is  not  apparent.  While  tills  state 
of  affairs  doubtless  aggravated  the  ill  feel- 
ing theretofore  existing  between  the  testa- 
trix and  her  daughter  Ida  and  the  latter's 
husband,  the  motive  for  cutting  off  Ida  with 
a  dollar  can  readily  be  found  In  other  causes. 
Ida  ordered  and  put  her  mother  out  of  her 
house,  and  had  not  spoken  to  her  for  five 
years  previous  to  her  death,  although  for 
most  of  that  time  she  lived  within  100  yards 
of  her  mother's  home.  Once  during  that 
time  and  in  the  early  stage  she  tried  to  enter 
her  mother's  home,  but  the  door  was  barred 
against  her  and  the  window  shades  drawn  by 
her  mother  and  Mamie.  Ida  called  her  moth- 
er a  "rubber  neck,"  'and  while  it  does  not  ap- 
pear that  she  heard  It,  the  disrespect  indi- 
cates the  mutual  ill  will.  The  trouble  be- 
tween the  testatrix  and  Ida's  husband  was 
largely  due  to  his  alleged  mismanagement  of 
her  farm,  and  because  he  had  put  her  only 
sister  out  of  his  yard,  but  her  deep-seated 
resentment  was  against  Ida,  whose  unfilial 
conduct  is  largely  responsible  for  her  present 
misfortune.  In  her  mother's  e.yes  she  was  un- 
worthy of  her  bounty,  and  under  all  the  cir- 
cumstances the  will  was  a  most  natural  one. 
Jacob,  the  son,  does  not  complain.  Mamie 
and  her  infant  children  gave  the  testatrix  her 
greatest  concern.  Jacob  could  earn  his  own 
living,  and  Ida  had  a  husband,  but  Mamie 
and  her  brood  were  without  i](ieans  of  sup- 
port. The  anguish  over  Mamie's  Incontinence 
was  tempered  by  a  mother's  pity  and  charity. 
Their  utter  helplessness  was  a  powerful  ap- 
peal to  her  sympathy  and  benevolence,  which 
were,  no  doubt,  stimulated  by  Mamie's  care 
and  devotion  throughout  the  many  years  of 
her  Illness.  The  denial  of  the  exercise  of  un- 
due influence,  supported  and  corroborated  by 
the  circumstances  to  which  I  have  alluded, 
overcame  the  presumption  that  it  had  beeu 
exerted,  and  the  will  should  have  been  ad- 
mitted to  probate. 

The  decree  will  be  reversed,  and  the  record 
remitted. 


BIDDLE  V.  ATLANTIC  CITY.    (No.  18.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Feb.  14, 19ia) 

1.  MOHIOIPAL  COBPORATIONS   ig=»158  — CiVlT. 

Service  —  Adoption  of  Walsh  Act  —  Ef- 
fect. 
Notwithstanding  the  fact  that  the  Walsh 
Act  (Act  April  25,  1911  [P.  L.  p.  462])  indi- 
cates an  attempt  to  dispense  with  political  con- 
siderations in  municipal  government,  by  adopt- 
ing the  provisions  of  that  act,  a  city  did  not 
adopt  a  permanent  tenure  for  its  officers,  sim- 
ilar to  that  secured  by  the  Civil  Service  Act 
(Act  April  10,  1908  [P.  L.  p.  235]). 

2.  MUNlCrPAL  COBPOBATIONS  <3=>155— REMOV- 
AL of  Officers. 

A  municipal  officer  whose  term  has  expired 
occupies  the  status  of  a  holdover,  and  holds  of- 
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fice  at  the  will  of  the  appointing  body  whether 
protected  by  the  CiYil  Service  Act  or  a  law  tan- 
tamount thereto. 

Appeal  from  Supreme  Court. 

Action  by  Wesley  Biddle  against  the  City 
of  Atlantic  City.  From  a  judgment  for 
defendant,  prosecutor  appeals.     Affirmed. 

On  appeal  from  the  Supreme  Court  In 
which  the  following  per  curiam  was  filed: 

At  a  r«enlar  meeting  of  the  city  council,  held 
on  June  22,  1908,  the  prosecutor  was  nominat- 
ed and  appointed  to  the  position  of  assistant 
building  inspector,  to  take  effect  September  1, 
1908  (S.  of  G.  pp.  35,  86).  The  prosecutor  con- 
tinued in  office  from  that  date  up  to  and  until 
June  15,  1916,  at  which  time  be  was  dismissed 
without  any  charges  having  been  presented 
against  him,  or  any  hearing  afforded  him,  and 
one  James  Peterson  succeeded  him  (S.  of  C.  p. 
20). 

The  city  council,  on  May  25,  1908,  passed  an 
ordinance  increasing  the  number  of  inspectors 
from  one  to  two,  and  prescribing  their  qualifi- 
cations, powers,  and  duties.  The  city  adopted 
the  provisions  of  the  Walsh  Act  in  1912,  and 
the  commissioners  elected  thereunder  adopted 
a  resolution  which  provided  for  the  appoint- 
ment of  two  assistant  building  inspectors,  to 
hold  office  for  the  terms  now  fixed  by  law  or  or- 
dinance, to  be  removed  for  cause,  after  bearing, 
and  to  be  paid  monthly.  Thereafter  the  com- 
missioners, on  October  15,  1912,  adopted  a  reso- 
lution appointing  the  prosecutor  first  assistant 
building  inspector  at  a  salary  of  $1,100  per  an- 
num, and  one  Kaufman  second  assistant  build- 
in?  inspector  at  a  salary  of  $1,000,  "the  said 
officers  to  hold  office  for  one  year."  On  June 
15,  1916,  the  commissioners,  by  resolution,  de- 
termined the  prosecutor's  tenure,  and  directed 
the  director  of  public  affairs  to  appoint  a  suit- 
able person,  by  the  month,  at  a  salary  of 
$91.60  per  month.  The  legality  of  this  resolu- 
tion is  before  us  for  determination  upon  this 
writ 

[I]  The  theory  of  counsel  seems  to  be  that 
the  Walsh  Act  of  itself  amounted  to  the  adop- 
tion of  a  permanent  tenure,  similar  to  that  se- 
cnred  by  Ae  Civil  Service  Act.  With  this  con- 
tention we  cannot  agree,  for  if  such  was  its  ef- 
fect the  option  given  to  municipalities  to  adopt 
or  reject  the  Civil  Service  Act  would  be  su- 
pererogatory and  of  no  avail  or  practical  ef- 
fect The  &ct  that  the  Walsh  Act  indicates  an 
attempt  to  dispense  with  political  considera- 
tions, in  municipal  government,  is  not  sufficient 
to  warrant  us  in  holdinp;  that  by  adopting  that 
act  the  voting  population  also  adopted  Civil 
Service  Act  or  a  measure  of  law  tantamount 
to  it 

[2]  In  any  view  of  the  case,  however,  Bid- 
die's  term  had  expired  when  this  resolution  was 
passed,  and  he  occupied  the  status  of  a  holdover. 
If  he  daim  under  the  resolution  of  October 
15,  1912,  he  was  apjiointed  for  a  definite  period 
of  one  year,  and  this  was  equally  true  of  the 
later  resolution  appointing  him.  It  may_  be 
conceded,  as  is  contended,  that  he  was  entitled 
to  daim  under  the  resolution  of  July  23,  1912, 
providing  that  the  officers  shall  hold  their  offices 
for  terms  now  fixed  by  law  or  ordinance.  That 
term,  however,  was  for  three  years,  and  it  ex- 
pired on  July  23,  1915.  The  resolution  dismiss- 
ing him  was  adopted  in  June,  1916,  more  than 
a  year  after  his  term  under  that  resolution  had 
expired.  In  any  view  of  the  case,  therefore,  it 
must  be  obvious  that  he  was  an  official  holding 
office  at  the  will  of  the  appointing  body. 

The  resolntion  in  question  should  be  affirmed. 

Clarence  L.  Cole,  of  Atlantic  City,  for  ap- 
pellant Harry  Wootton  and  Joseph  B.  Per- 
skle,  both  of  Atlantic  City,  for  appellee. 


PER  CURIAM.  The  judgment  under  re- 
view will  be  affirmed-  for  the  reasons  set 
forth  in  the  opinion  of  the  Supreme  Court. 


FOUNTAIN  et  al.  v.  CARLTON  et  al. 
(No.  58.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Feb.  14,  191&) 

Payment  ®=>73  (1)— Payment  to  Common  At- 
torney—Evidence. 
Where  solicitor  for  mortgagees  foreclosing 
a  mortgage  was  also  employed  by  a  purchaser 
of  the  equity  of  redemption,  who  gave  such  so- 
licitor money  to  pay  off  the  liens,  and  the  so- 
licitor embezzled  the  money,  the  money  was  stol- 
en from  the  purchaser,  and  not  the  mortgagees. 
Swayze,  Bergen,  Kalisch,  Heppenheimer,  and 
Taylor,  JJ.,  dissenting. 

Appeal  from  Court  of  Chancery. 

Foreclosure  proceeding  by  James  Fountain 
and  others,  executors,  etc.,  against  Gussie  C. 
Carlton  and  others.  There  was  a  decree  and 
sale  of  the  mortgaged  property.  From  a  de- 
cree dismissing  a  rule  to  show  cause,  allowed 
one  BuUis,  why  the  decree  should  not  be  can- 
celed, he  appeals.    Afnrmed. 

On  appeal  from  a  decree  of  the  Court  of 
Chancery  advised  by  Vice  Chancellor  Backes, 
who  dellvere<J  the  following  oral  opinion: 

"The  present  controversy  is  due  to  the  em- 
bezzlement of  one  Kehoe,  a  former  solicitor  of 
this  court,  to  whom  both  parties  to  this  litiga- 
tion intrusted  their  affairs.  Kehoe'a  pecula- 
tions from  his  clients  were  numerous.  I  know 
this  from  other  cases  that  have  been  before  me 
or  are  now  before  other  Vice  Chancellors.  This 
case  bears  some  resemblance  to  the  one  that  was 
before  me  three  weeks  ago,  in  which  the  present 
petitioner  Bullis  figured. 

"In  this  case  the  complainants  foreclosed 
their  mortgage  and  entered  a  decree  for  $843. 
Kehoe  was  their  solicitor.  Four  hundred  dollars 
of  the  decree  was  paid  by  the  former  owner,  and 
an  alias  fi.  fa.  issued  to  make  the  balance.  Aft- 
er the  decree  was  entered,  the  owner  of  the  eq- 
uity of  redemption  sold  the  mortgaged  premises 
to  Mr.  Bullis.  Bullis  was  to  have  a  clear  title, 
and  he  hired  Kehoe  to  look  after  his  intei-est 
The  property  was  heavily  incumbered,  and,  after 
paying  the  vendor  the  difference  between  the 
purchase  price  and  the  amount  of  liens,  BuUis 
intrusted  Kehoe  with  $5,000  to  pay  off  the  liens. 
Kehoe  failed  to  pay  the  complainants,  and  the 
question  is:  'Is  Bullis  or  are  the  complainants 
to  lose  this  amount  of  the  theft?  Was  it  Bul- 
lis' money  or  the  complainants'  that  Kehoe 
stole?'  It  seems  to  me  that  it  must  be  held  that 
the  thief  stole  the  money  when  and  as  it  was 
given  to  him;  that  is,  BuUis'  money.  I  cannot 
suppose,  and  there  is  nothing  in  the  case  to  in- 
dicate, that  Kehoe  first  applied  the  sum  to  the 
complainants'  debt  and  then  stole  it. 

"The  rule  to  show  cause  allowed  to  Bullis, 
why  the  fi.  fa.  should  not  be  stayed  and  the 
decree  canceled,  will  be  dismissed,  with  costs." 

Beekman  &  Spencer,  of  Perth  Amboy,  for 
appellant.  Jacob  L.  Klein,  of  Perth  Amboy, 
for  appellees. 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed  for  the  reasons  stated  In  the 
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opinion  delivered  In  the  court  below  by  Vice 
Chancellor  Backes. 

SWATZB,     BERGEN,     KAI/ISCH,     HEP- 
PENHEIMER,  and  TAYLOR,  33.,  dissent. 


SMITH-ATTSTERMUHL  CO.  v.  JERSEY 

RYS.  ADVERTISING  00. 

{No.  43/155.) 

(Court  of  (Chancery  of  New  Jersey.     Teb.  21, 
1918.) 

1.  Cancellation  op  Insteumknis  ^=9l3  — 
Refobmation  of  Instbuments  €=»3— Adb- 

QTJATE  REMEDT  AT  LAW. 

Where  a  contract  for  advertising  services 
for  12  months  is  lat«r  superseded  by  another 
contract  for  60  months,  procured  through  mis- 
representation that  the  term  named  was  only  12 
months,  equity  will  reform  or  cancel  the  con- 
tract, even  though  the  defense  of  fraud  can  be 
interposed  in  an  action  at  law. 

2.  Contracts  <S=>97(2)  —  Misbefbesentation 
— Affibmance. 

Where  a  contract  for  60  months  was  pro- 
cured through  misrepresenting  the  term  of  the 
contract  to  be  12  months,  the  payment  of 
monthly  installments  due  under  the  contract  for 
the  first  12  months  does  not  afiSrm  the  contract 
as  to  its  60-month  term. 

3.  Injunction  «=»163('i)— Vacating  Prbliic- 
iNABY  Injunction — Adequate  Remedy  at 
Law. 

In  an  action  to  cancel  or  reform  a  contract, 
and  to  restrain  enforcement  thereof  on  the 
ground  that  the  signature  thereto  was  procured 
through  misrepresentation  as  to  the  term  there- 
of, a  temporary  injunction  will  not  be  continued 
pending  final  outcome  of  case,  as  complainant 
cannot  be  injured,  since. he  can  plead  the  fraud 
as  a  defense  in  an  action  at  law. 

Action  by  the  Smith-Austermuhl  Company 
against  the  Jersey  Railways  Advertising 
Company.  Hearing  on  return  of  order  to 
show  cause  for  continuing  injunction  pen- 
dente lite.    Injunction  vacated. 

narris  &  Harris,  of  Camden,  for  complain- 
ant. Wilson  &  Carr,  of  Camden,  for  drfend- 
ant. 

LBAMING,  V,  O.  The  blU  In  this  suit 
has  been  filed  by  complainant  to  procure  an 
injunction  restraining  defendant  from  bring- 
ing an  action  at  law  against  complainant 
upon  a  certain  written  contract  now  held  by 
defendant  by  the  terms  of  which  complain- 
ant has  agreed  to  pay  defendant  a~  certain 
amount  per  month  for  a  period  of  60  months 
for  certain  advertising  of  complainant's  busi- 
ness to  be  performed  by  defendant  during 
that  period.  The  bill  also  prays  In  the  al- 
ternative that  the  contract  be  either  can- 
celed for  fraud  or  reformed  by  the  substi- 
tution of  12  months  for  60  months  as  the  pe- 
riod of  time  embraced  within  Its  operation. 

The  averments  of  the  bill,  duly  verified, 
are  to  the  effect  that  a  similar  written  con- 
tract for  a  term  of  12  months  was  executed 
by  the  respective  parties;  that  shortly  there- 
after defendant's  agent  presented  to  com- 
plainant ianother  similar  contract  and  sought 


that  It  be  substituted  for  the  former  con- 
tract, fraudulently  stating  to  complainant 
that  the  two  contracts  were  In  all  respects 
Identical,  except  as  to  one  provision,  which 
provision  was  suggested  as  more  favorable 
to  complainant  and  is  here  immaterial;  that 
relying  upon  defendant's  statements  com- 
plainant executed  the  substituted  contract 
without  examining  Its  contents  and  surren- 
dered the  original  contract;  that  complain- 
ant has  since  discovered  that  the  substitut- 
ed contract  was  for  a  term  of  60  months  in- 
stead of  12,  as  represented  by  defendant 

If  these  averments  of  the  bill  are  true  the 
original  contract  was  surrendered  by  com- 
plainant and  the  substituted  contract  now 
held  by  defendant  was  signed  by  complain- 
ant In  the  belief  that  the  term  of  the  sub- 
stituted contract  was  the  same  as  that  spec- 
ified In  the  original  contract,  and  with  in- 
tent to  contract  for  no  other  period  of  time, 
and  was  acc^ted  and  signed  by  defendant 
with  full  knowledge  of  complainant's  belief 
and  Intent  to  that  effect  and  with  knowledge 
that  complainant's  belief  was  Induced  by 
defendant's  fraudulent  misrepresentations 
touching  the  term.  In  such  circumstance^ 
the  only  term  on  which  the  minds  of  the 
parties  at  any  time  met  was  a  term  of  I'i 
months,  and  complainant  clearly  became  en- 
titled to  a  reformation  of  the  substituted 
contract  in  such  manner  as  to  change  the 
term  therein  stated  from  60  months  to  12 
months. 

The  bill  farther  sets  forth  that  during  the 
12-month  term  an  action  at  law  was  brought 
by  defendant  against  complaionnt,  based 
upon  the  substituted  contract,  to  recover  the 
monthly  contract  price  up  to  the  time  the 
suit  was  brought;  that  complainant  filed 
a  plea  in  that  action  which  set  forth  as  a 
defense  said  fraud  of  defendant  in  the  exe- 
cution of  the  contract;  that  at  the  trial  the 
law  court  refused  to  permit  complainant  to 
Introduce  evidence  of  the  fraud  on  the 
ground  that  it  tended  to  alter  or  vary  the 
terms  of  a  written  contract;  that  when  the 
court  determined  to  Instruct  an  adverse  ver- 
dict complainant,  in  order  to  avoid  a  verdict 
in  that  action  and  with  Intent  to  file  a  bill 
in  equity  for  relief,  paid  to  defendant,  under 
protest,  the  amount  claimed  in  that  action, 
with  costs. 

The  bill  in  this  suit  was  filed  after  the 
expiration  of  the  12-month  term  and  an  or- 
der to  show  cause  with  restraint  against 
further  suits  at  law  was  Issued.  At  the  re- 
turn of  the  order  to  show  cause  defendant 
filed  an  answer  denying  the  fraud  and  aver- 
ring that  complainant  executed  the  substi- 
tuted or  new  contract  with  full  knowledge 
of  its  contents.  Laches  and  recognition  )f 
the  new  contract  is  also  averred.  AJUidavits 
accompany  the  answer  verifying  its  aver- 
ments. It  accordingly  la  to  be  determined 
at  this    time  whether    the  preliminary   re- 
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stralnt  sball  be  retained  until  final  hearing 
In  tbls  suit. 

It  is  urged  by  defendant  that  tbls  cou''t 
is  without  jurisdiction  to  entertain  the  bill 
because  of  an  adequate  remedy  for  complain- 
ant at  \&w. 

[1]  It  Is  apparent  that  in  any  action  at 
law  which  defendant  may  institute  against 
complainant  for  recoTery  for  services  per- 
fonned  for  complainant  under  the  new  or 
substituted  contract  complainant  can  defeat 
recovery  In  the  law  court  If  able  to  supply 
proofs  sufficient  to  establish  the  fraud  set 
forth  in  the  present  bill.  But  the  existence 
nf  that  defense  at  law  does  not  deny  to  a 
court  of  equity  Jurisdiction  to  entertain  a 
bill  to  reform  the  contract,  and.  In  a  proper 
case,  to  restrain  the  institution  of  an  action 
at  law  pending  the  suit  for  reformation; 
and  the  same  Jurisdiction  necessarily  obtains 
in  suits  for  rescission,  cancellation,  or  sur- 
render of  outstanding  contracts.  This  has 
been  repeatedly  determined  by  the  courts  of 
thU  state.  Comisb  v.  Bryan,  10  N.  J.  Eq. 
ue.  151 ;  Chase  v.  Chase,  50  N.  J.  Eq.  143. 
24  .\tl.  914. 

As  to  whether,  pending  a  suit  for  refor- 
mation, cancellation  or  surrender  of  an  out- 
standing contract,  restraint  should  be  Im- 
posed against  the  institution  of  an  action  at 
law  or  the  further  prosecution  of  a  pending 
action  at  law,  I  think  the  sound  and  gener- 
ally accepted  modern  view  may  be  said  to 
be,  that  although  the  special  circumstances 
of  each  case  may  go  far  to  determine  wheth- 
er such  restraint  should  be  Imposeil,  yet  the 
existence  of  a  complete  legal  defense,  even 
<clien  an  action  at  law  Is  pending,  falls 
short  of  and  does  not  ordinarily  constitute 
an  adequate  remedy  for  the  defendant.  This 
b  l)eoause:  First,  the  opportunity  to  make 
that  defense  may  be  lost,  or  the  ability  to 
make  it  may  be  weakened,  by  studied  delay 
of  the  other  party — delay  in  bringing  the  ac- 
tion in  cases  In  which  an  action  has  been 
merely  threatened  and  has  not  been  brought, 
or,  when  an  action  at  law  has  been  brought, 
like  delay  which  may  be  obtained  by  dismiss- 
al of  the  action;  and,  second,  because  "in 
any  event  mere  defense,  however  perfect,  is 
not  relief." 

This  general  view  is,  I  think,  sanctioned 
by  our  Court  of  Errors  and  Appeals  in 
SwK'ncy  V.  Williams,  36  N.  J.  Bq.  627.  In 
that  case  an  action  at  law  had  been  brought 
on  a  bond.  The  defendant  in  the  legal  ac- 
tion then  filed  a  bill  in  equity  for  an  Injunc- 
tion against  the  further  prosecution  of  the 
action  at  law,  and  demanded  the  relief  upon 
grounds  which  would  have  been  available 
as  a  defense  at  law  to  the  action  on  the  bond. 
Touching  the  propriety  of  exercising  the  eq- 
nlty  Jurisdiction  after  the  Jurisdiction  of 
the  law  court  had  attached,  the  reporte<l 
opinion  says: 

"The  complainant  was  entitled,  if  at  all,  to 
a  relief  broader  than  could  be  afforded  him  in 
the  action  at  law.  He  asked,  and  if  his  con- 
tention is  correct,  was  entitled  to  a  iwrpetual  I 


injunction  against  the  bond.  At  law,  his  relief 
as  to  the  bond  could  be  obtained  only  in  case 
the  plaintiff  brought  his  action  to  a  trial.  If 
he  discontinued  or  submitted  to  a  nonsuit,  the 
relief  could  not  be  obtained  there." 

The  opinion  then  further  points  out  that 
In  that  suit  the  existence  of  a  mortgage  se- 
curing the  bond  also  afforded  ground  for  eq- 
uitable relief. 

In  the  present  case  there  Is  no  pending  ac- 
tion at  law  to  deter  the  exercise  of  the  rem- 
edy which  is  here  sought. 

[2]  It  Is  further  urged  that  the  payment 
by  complainant  of  the  monthly  installments 
for  which  the  action  at  law  was  brought  was 
operative  to  affirm  the  contract  in  such  man- 
ner as  to  now  deny  relief  to  complainant 
I  am  unable  to  adopt  that  view.  If  the  aver- 
ments of  complainant's  bill  are  true  there 
appears  to  be  no  valid  defense  to  the  pay- 
ment of  monthly  Installments  for  the  12- 
month  period,  unless  the  service  which  de- 
fendant was  to  perform  for  that  period  of 
time  has  been  inadequately  performed.  Com- 
plainant herein  specifically  avers  that  a  con- 
tract for  that  period  was  made;  the  griev- 
ance asserted  by  the  bill  is  that  no  contract 
for  a  longer  period  has  been  made.  The  pro- 
tection equitably  called  for  by  the  averments 
of  the  bin  Is  protection  against  the  extended 
period.  Complainant  Is  clearly  privileged  to 
pay  for  the  12  months'  service  for  which  it 
admits  it  agreed  to  pay  and  repudiate  further 
liabiUty. 

But  notwithstanding  the  propriety  of  re- 
straint based  upon  the  averments  of  the  bill, 
I  am  convinced  that  In  view  of  the  denials 
contained  in  the  answer  and  answering  affi- 
davits filed  at  the  return  of  the  order  to  show 
cause  restraint  should  not  be  continued  pend- 
ing final  hearing. 

(3]  Our  Court  of  Errors  and  Appeals  has 
repeatedly  determined  that  upon  the  coming 
in  of  such  an  answer  restraint  should  not,  as 
a  rule,  bo  retained.  The  exceptions  to  that 
rule  are  so  far  dependent  upon  the  special 
circumstances  of  cases  that  their  statement 
in  general  terms  Is  difficult.  .  A  general  state- 
ment is  that  to  retain  restraint.  In  such  cir- 
cumstances. It  must  be  reasonably  apimrent 
that  the  threatened  damage  will  be  irrepar- 
able In  character,  or  that  the  urgent  necessity 
of  the  case  requires  restraint  to  save  the 
subject-matter  of  the  controversy  from  im- 
pairment or  destruction.  This  general  state- 
ment of  the  exceptions  to  the  rule  Is  given 
sanction  in  our  Court  of  Errors  and  Appeals 
in  the  recent  case  of  Schlemm  v.  Whittle,  86 
N.  J.  Eq.  415,  99  Atl.  206;  but  I  do  not  \m- 
derstand  that  case,  or  the  earlier  cases  in 
that  court  dealing  with  that  subject,  to  dis- 
approve of  the  view  that  circumstances  may 
exist  where  restraint  may  be  properly  retain- 
ed which  may  not  fall  strictly  within  the  ex- 
ceptions as  above  phrased,  such  as  that  sug- 
gested by  Vice  Chancellor  Van  Fleet  in  Con- 
nelly Manuf.  Co.  v.  Wattles,  49  N.  J.  Eq.  92, 
97,  23  Atl.  123,  where  It  Is  stated  that  If  It 
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clearly  appears  that. to  retain  tbe  restraint 
will  do  tbe  defendant  no  harm,  while  a  refus- 
al to  do  BO  will  deprive  the  complainant  of 
all  relief  should  he  finally  succeed  in  his 
cause,  or  subject  him  to  some  other  peculiar 
hardship,  the  restraint  may  be  properly  re- 
tained; nor  is  it  clear  to  my  mind  that  our 
Court  of  Errors  and  Appeals  has  given  disap- 
proval to  tbe  views  expressed  on  the  same 
subject  by  numerous  prior  decisions  of  the 
Court  of  Chancery  as  found  in  the  several 
cases  collected  and  partially  reviewed  In 
Stanton  Manufacturing  Co.  v.  McFarland,  52 
N.  J.  Eq.  85,  27  Atl.  828. 

But  In  the  present  case  It  la  entirely  clear 
that  while  restraint  will  not  injure  defend- 
ant, at  tbe  same  time  no  substantial  injury 
can  be  suffered  by  complainant  by  the  denial 
of  restraint.  Should  an  action  at  law  be 
brought  to  trial  before  final  hearing  in  this 
suit  complainant's  defense  therein  is  ade- 
quate, and  complainant  cannot  suffer  from 
delays  In  any  such  action  because  a  favor- 
able final  decree  herein  will  afford  him  per- 
manent relief.  In  these  circumstances  I  am 
convinced  that  restraint  should  not  be  re- 
tained. 

Costs  may  abide  the  result  of  the  final 
hearing. 


STATE  V.  RUBIN. 

(Supreme  Court  of  New  Jersey.    March  6, 
1918.) 

1.  Criminal  Law  *=»1149— Indictment  and 
Information  «=»140(1)—Appbai^— Review 
--JQuASHiNo  Indictment. 

Motion  to  quash  indictment,  bein^  addressed 
to  the  court's  discretion,  is  not  reviewable  on 
error. 

2.  Larceny  ©=30(1)  —  Receivino  Stolen 
Goods  «=>7(5)— Descbiption  of  Pbopektt 
—Brass. 

An  indictment  for  stealing,  or  receiving, 
knowing  it  to  have  been  stolen,  125  pounds  of 
brass,  is  not  bad  for  indefiniteness,  because  not 
specifying  nature  and  form  of  the  brass;  the 
assumption  that  brass  cannot  exist  in  an  un- 
manufactured state,  or  at  least  without  having 
been  given  some  specific  form,  being  untenable. 

Error  to  Court  of  Quarter  Sessions,  Essex 
County. 

Jacob  Rubin  was  convicted  of  receiving 
stolen  goods,  and  brings  error.    Affirmed. 

Argued  November  term,  1917,  before  GUM- 
MERE,  C.  J.,  and  PARKER  and  KAL- 
ISCH,  J  J. 

Benjamin  M.  Weinberg,  of  Newark,  for 
plaintiff  in  error.  William  K.  Flanagan, 
Asst.  Prosecutor  of  the  Pleas,  of  Newark, 
for  the  State. 

GUMMERE,  C.  J.  The  indictment  In  the 
present  case  contained  two  counts,  the  first 
of  which  charged  the  plaintiff  in  error  with 
stealing  "125  pounds  of  brass,  each  pound  of 
the  value  of  57  cents,  in  all  of  the  value  of 
$71.25,  of  the  goods  and  chattels  of  Abraham 


Rothchlld."  The  second  count  charged  hin: 
with  unlawfully  and  feloniously  receiring 
the  same  goods  and  chattels  by  tbe  same 
description,  knowing  them  to  have  been 
stolen.  The  Jury  found  him  guilty  on  tbe 
second  count,  and  Judgment  was  entered  ac- 
cordingly. 

Two  reasons  are  now  relied  upon  for  tbe 
reversal  of  this  Judgment:  First,  because  tbe 
trial  court  refused  to  quash  the  indictment; 
and,  second,  because  It  overruled  a  motion  in 
arrest  of  Judgment.  Both  of  these  motions 
were  rested  upon  the  same  proposition,  name- 
ly, that  the  indictment  was  bad  for  indefi- 
niteness. In  that  It  did  not  describe  the  na- 
ture and  form  of  the  alleged  stolen  material::. 

[1]  The  motion  to  quash,  being  addressed 
to  the  discretion  of  the  court,  Is  not  review- 
able (State  V.  Plsaniello,  88  N.  J.  I.«w,  262. 
96  Atl.  89) ;  but  the  refusal  of  the  motion  in 
arrest  of  Judgment  Is  properly  before  us. 

[2]  The  theory  of  counsel  for  the  plaintiff 
in  error  that  the  Indictment  is  indefinite  be- 
cause it  does  not  specify  the  nature  and  form 
of  the  brass  alleged  to  have  been  stolen  seems 
to  us  to  be  untenable,  for  it  assumes  as  a 
fact  that  brass  cannot  exist  in  an  tmrnaou- 
factured  condition,  or,  at  least,  without  hav- 
ing been  given  some  specific  form.  That 
such  assumption  is  wholly  unwarranted  i« 
plain  upon  a  moment's  thought.  Brass,  like 
any  other  metallic  substance,  may  exist  In 
an  amorphous  mass,  or  in  lumps  or  scrap? 
having  no  definite  shape  or  form.  When 
brass  in  this  condition  is  made  the  subject 
of  theft,  it  la  properly  described  by  the  words 
used  by  the  pleader  in  the  present  indict- 
ment 

Whether  proof  that  a  defendant  had  stol- 
en, or  had  purchased  knowing  it  to  be  stolen. 
a  manufactured  article  made  of  brass  would 
support  a  conviction  on  an  indictment  like 
that  under  consideration  is  a  matter  that  U 
not  now  before  us,  and  which  we  are  not 
therefore,  called  upon  to  consider.  The 
single  question  before  us  being  whether  the 
Indictment  Is  bad  for  Indefiniteness,  and  that 
question  being  resolved  against  the  plaintiff 
in  error  for  the  reason  above  set  forth  the 
Judgment  under  review  must  be  affirmed. 


LA  ROSE  V.  NICHOLS. 

(Supreme   Court    of    New    Jersey.      March  6, 
1918.) 

1.  Infants  «=».'50  —  Voidability  of  Cos- 
tracts — "Necessaries." 
Where  an  infant  was  engaged  in  the  busi- 
ness of  operating  an  automobile  as  a  common 
carrier,  whatever  was  furnished  to  him  to  en- 
able him  successfully  to  carry  on  such  bnsiopss 
did  not  come  within  the  description  of  "necfs- 
sanes,"  on  his  contract  for  which  an  infant  i^ 
liable. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Neces- 
saries.] 
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2.  ISFANTB  «=>56  —  VOIDABILITT  OF  C!ON- 
TRiCTS— MiSBEFBESENIATION   OF  AGE. 

In  a  court  of  law,  an  infant  ia  entitled  to 
stand  on  his  legal  right,  and  to  set  up  infancy 
as  a  defense  to  a  contract  made  by  him_,  though 
he  induced  the  other  party  to  enter  into  the 
contract  by  a  false  representation  as  to  his  age. 

3.  LivxBT  Stabix  and  Garage  Keepeks  @=s> 
8(1)  — Lien  on  Atttoiiobile— Contract  of 
I.1FANT— Statute. 

Where  a  contract  for  the  storing,  etc.,  of 
an  infant's  automobile  had  no  binding  force,  and 
imposed  .on  him  no  legal  liability  to  pay  for 
the  aerrices,  the  garage  keeper  had  no  enforce- 
able lien  on  the  car  by  force  of  Act  April  14, 
1915  (P.  L.  p.  856);  the  lien  given  by  statute 
being  predicated  on  the  legal  obligation  of  the 
owner  of  the  machine  to  pay. 

Error  to  Circuit  Court,  Atlantic  County. 

Action  by  Anthony  La  Rose  against  Ar- 
mand  T.  Nichols.  To  review  a  Judgment  for 
plaintiff,  defendant  brings  error.    Affirmed. 

Argued  November  term,  1917,  before  GUM- 
MERE,  C.  J.,  and  PARKER  and  KAL- 
ISCH,  JJ. 

Louis  E.  Stern,  of  Atlantic  City,  for  plaintiff 
in  error.  E>wart  &  Siracaaa  and  Morris  Bloom, 
all  of  Atlantic  City,  for  defendant  in  error. 

GUMMBRE,  C.  J.  This  Is  an  action  in 
replevin  brought  to  recover  possession  of  an 
automobile  which  the  plaintlfC  stored  In  the 
defendant's  garage.  The  defendant  refused 
10  surrender  possession  of  the  machine, 
claiming  that  there  was  due  to  blm  from  the 
plaintiff  a  sum  of  money  for  repairs,  sup- 
plies, etc.,  as  well  as  for  storage,  and  that 
he  was  entitled  to  a  lien  upon  the  machine 
under  chapter  312  of  the  Laws  of  1915.  At 
the  trial  the  plaintiff  admitted  that  the  car 
had  been  stored  by  him  In  the  defendant's 
garage,  and  that  the  suppUes  had  been  fur- 
nished, and  the  repairs  made,  as  alleged  by 
the  defendant,  but  he  repudiated  any  obliga- 
tion to  compeuaete  the  defendant  therefor, 
upon  the  ground  that  he  (the  plaintiff)  was 
then,  and  still  is,  an  infant  under  the  age  of 
21.  The  defendant  admitted  this  to  be  the 
fact,  but  asserted  that  at  the  time  the  au- 
tomobile was  left  with  him  for  storage  the 
defendant  represented  himself  as  being  of 
full  age,  and  the  plaintiff  conceded  that  he 
made  such  representation.  The  case  was 
tried  by  the  court  without  a  Jury  by  consent 
of  the  parties,  and  resulted  In  a  finding  In 
favor  of  the  plaintiff.  Prom  the  Judgment 
entered  upon  this  finding,  the  defendant  has 
appealed. 

The  defendant  bases  his  right  to  a  reversal 
of  the  Judgment  under  review  upon  two 
grounds:  First,  that  In  storing  and  repair- 
ing the  plaintiff's  automobile,  and  supplying 
it  with  gasoline,  the  defendant  was  furnish- 
ing him  with  necessaries,  and  that,  for  this 
reason,  Infancy  was  no  bar  to  his  right  to 
recover  fair  compensation,  and,  therefore,  no 


I  bar  to  his  right  of  lien  under  the  statute: 
second,  that,  having  represented  himself  to 
be  over  age  at  the  time  he  entered  into  the 
contract  with  the  defendant  for  the  storing, 
etc.,  of  the  automobile,  he  Is  estopped  by  the 
fraud  from  setting  up  Infancy  for  the  pur- 
pose of  avoiding  liability  under  the  contract. 

[1]  The  plaintiff  at  the  time  of  entering 
into  the  contract  was  engaged  in  operating 
his  automobile  In  Atlantic  City  a:3  a  common 
carrier,  under  a  license  from  the  municipal- 
ity, and  the  argiunent  Is  that  whatever  was 
furnished  to  him  to  enable  him  successfully 
to  carry  on  this  business  came  within  the 
description  of  "necessaries,"  and  that  for 
this  reason  plaintiff  was  bound  by  his  con- 
tract. We  think  this  contention  cannot  be 
supported.  As  was  said  by  this  .court  more 
than  1(X)  years  ago.  In  Houston  v.  Cooper, 
3  N.  J.  Law,  866,  the  fact  that  an  Infant  un- 
dertakes to  go  into  business  on  his  own  ac- 
count "does  not  cure  the  Incapacity  of  his  In- 
fancy. It  Is  the  real  or  supposed  incapacity 
of  mind  In  the  Infant  to  make  Judicious  con- 
tracts that  the  law  renders  Invalid  bis  bar- 
gains, and  the  more  contracts  he  makes  the 
more  danger  of  injury  or  ruin  to  himself, 
which  the  law  is  Intended  to  guard  against." 
The  soundness  of  the  view  thus  expressed 
has  never  since  been  doubted  by  our  courts, 
so  far  as  we  are  aware,  and  It  meets  with 
our  approval. 

[2]  The  second  ground  of  attack  upon  the 
Judgment  is  also,  we  think,  without  legal 
merit.  It  may  be  that  a  court  of  equity 
would  refuse  relief  to  the  plaintiff  under  the 
conditions  existing  In .  the  present  case,  but 
in  a  court  of  law  he  is  entitled  to  stand  on 
his  legal  right,  and  to  set  up  Infancy  as  a 
defense  to  a  contract  entered  Into  by  him, 
notwithRtanding  the  fact  that  he  Induced  the 
other  party  to  the  contract  to  enter  Into  It  by 
a  false  representation  as  to  his  age.  The 
nonenforceablUty  against  Infants  of  contracts 
entered  into  by  them  Is  a  matter  of  public 
policy,  the  purpose  of  which  Is  the  protec- 
tion of  the  infant;  and  to  hold  that  an  In- 
fant can  deprive  himself  of  this  protection 
by  falsely  representing  his  age  would  be,  an 
It  seems  to  us,  In  plain  disregard  of  that 
policy,  and  greatly  lessen  the  value  of  the 
rule. 

[3]  The  contract  for  the  storing,  etc.,  of 
the  plaintiff's  automobile,  having  no  bind- 
ing force,  and  Imposing  upon  the  plaintiff  no 
legal  liability  to  pay  for  the  service  rendered 
biro.  It  follows  that  the  defendant  had  no 
enforceable  Hen  on  the  automobile  by  force 
of  the  act  of  1915;  for  the  lien  given  by  that 
statute  Is  predicated  upon  the  legal  obliga- 
tion of  the  owner  of  the  machine  to  pay. 
HaU  v.  Acken,  47  N.  J.  Law,  341. 

The  Judgment  under  review  will  be  af- 
firmed. 
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In  re  STARR  et  aL 

(Prerogative  Court  of  New  Jersey.     Feb.   27, 
1918.) 

1.  TEU8T8   <S=>226— Trustee's  Account— Al- 
lowance FOB  Taxes. 

On  a  trustee's  accounting,  the  decree  allow- 
ing acconnt  properly  stated  as  a  discharge  a 
dass  of  items  designated  "allowance  for  taxes" 
on  certain  mortgages,  the  trustee,  after  1903, 
pursuant  to  General  Tax  Act  1903  (P.  Li.  p. 
400;  4  Comp.  St.  1910,  p.  5089)  §  10,  having 
collected  Interest  less  the  tax,  allowing  the  tax 
to  the  mortgagors  and  looking  to  them  to  pay  it, 
which  mode  of  keeping  accounts  was  substan- 
tially correct;  only  the  mode  and  not  the  sub- 
stance being  controverted. 

2.  Tbusts  «=a)316(2)— Tbustee's  Commissions 
—Inclusion  of  Amount. 

On  a  trustee's  accounting,  his  inclusion,  as 
a  basis  for  calculating  his  commissions  on  the 
income  of  personal  property,  of  an  amount  equal 
to  the  allowance  for  taxes  which  be  made  to 
mortgagors,  they  paying  the  tax,  was  proper; 
any  item  on  the  discharge  side  of  the  account 
for  commissions  being  merely  the  trustee's  esti- 
mate of  the  value  of  his  services,  and  an  expres- 
sion of  his  hopes  and  expectations. 

3.  Trusts  €=3227  —  Account  op  Tbustke  — 
Counsel  Fee— Allowance. 

Where  a  trustee  had  conducted  the  aflfairs 
of  the  estate  for  25  years,  with  apparent  satis- 
faction to  all  concerned,  when  he  was  sudden- 
ly confronted  by  a  mass  of  disconcerting  ob- 
jections going  to  the  whole  of  his  account,  he 
was  justified  in  calling  in  counsel  to  defend  such 
account  and  guard  him  from  pitfalls,  and,  hav- 
ing vindicated  his  account  and  acquitted  him- 
self, the  objectors  should  bear  the  burden,  and 
an  allowance  of  a  counsel  fee  is  proper. 

Appeal  from  Orphans'  Court,  Salem  County. 

In  the  matter  of  the  appeal  of  Agnes  M. 
Starr  and  of  William  McK.  Morris  and 
Charles  E.  Hyatt,  guardians  of  the  person 
and  estate  of  Josephine  E.  Carter,  a  lunatic, 
from  a  decree  of  the  orphans'  court  of  the 
county  of  Salem  allowing  the  account  of 
David  Wiley,  the  trustee  of  the  estate  of 
Josiah  Morris,  deceased.    Decree  affirmed. 

Joseph  B.  Tyler,  of  Camden,  and  Walter 
L.  Sheppard,  of  Philadelphia,  Pa.,  for  appel- 
lants. Thomas  O.  Billiard  and  J.  Forman 
Slnnickson,  both  of  Salem,  for  respondents. 

BACKES,  Vice  Ordinary.  This  Is  an  ap- 
peal from  a  decree  of  the  Salem  county  or- 
phans' court  overruling  exceptions  to  a  trus- 
tee's annual  account  The  overruling  of  two 
exceptions,  Nos.  2  and  14,  and  the  allowance 
of  a  counsel  fee  to  the  trustee,  are  brought 
up  for  review. 

[1]  Exception  No.  14  will  be  first  taken  up, 
because  the  other  Is,  to  some  extent,  subordi- 
nate and  dependent.  It  attacks  the  propri- 
ety of  stating  as  a  discharge  a  class  of  Items 
designated  "allowance  for  taxes,"  aggregating 
$1,542.85.  The  estate  holds  certain  old  mort- 
gages upon  which  the  trustee  allowed  the 
taxes  in  reduction  of  the  interest  and  for 
which  he  sought  credit.  There  was  no  at- 
tempt made  In  the  court  below,  nor  here,  to 
impeach   thei^  Items,  the  contention   being 


that  they  should  not  have  been  stated  and 
allowed  by  way  of  discharge,  but  that  the 
trustee  should  have  charged  himself  with  the 
net  amount  of  the  interest  only,  instead  of 
charging  himself  with  the  interest  on  the 
securities  at  the  rate  they  bore,  and  balanc- 
ing the  account  by  a  countercharge.  I  can 
see  no  force  at  all  in  the  objection,  which 
amounts  to  nothing  more  than  a  bookkeepers' 
fuss  over  the  proper  manner  of  keeping  ac- 
cottnts.  The  items  as  allowed  equal  and  offset 
the  excess  (if  It  may  be  called  that)  of  inter- 
est with  which  the  trustee  charged  himself, 
and  if  he  had  pursued  the  course  advocated 
by  the  appellants,  the  result  would  be  no  dif- 
ferent. The  account  Is  In  the  form  submlttwl 
and  approved  annually  for  many  years.  It 
plainly  and  correctly  sets  forth  the  transac- 
tions, and  to  change  It  at  this  late  date  to 
meet  the  views  of  the  appellants,  recently 
developed,  would  only  add  confusion.  The 
trust  estate  is  of  the  value  of  $250,000,  and 
consists  of  57  mortgages  and  two  items  of 
corporate  stock  amounting  to  $5,200.  Many 
of  these  mortgages  have  been  part  of  the 
estate  since  its  inception  in  1891.  The  mort- 
gaged securities  are  Identified  In  the  account 
by  the  names  of  the  mortgagors  and  their 
amounts.  Taxes  are  deducted  from  the  in- 
terest of  some  of  them  only,  and  I  fall  to  see 
how  additional  clarity  would  be  added  if  the 
trustee  should  charge  himself  with  the  net 
amount  of  the  Interest  received.  Instead  of 
pursuing  the  course  he  baa  always  followed, 
which  is  understood  by  all  parties  concern- 
ed and  In  which,  they  have  acquiesced  for  13 
years.  TJp  until  1903  the  trustee  paid  the 
taxes  himself,  and  his  annual  reports  show 
that  he  was  given  credit  for  "payment  of 
taxes."  After  that  he  collected  the  Interest, 
less  the  tax,  allowing  the  tax  to  the  mortgag- 
or and  looking  to  him  to  pay  It.  This  was 
pursuant  to  section  10  of  the  General  Tax 
Act  of  1903  (C.  S.  pp.  5065.  5089).  Under  the 
direction  of  the  judge  of  the  orphans'  court, 
the  trustee  continued  his  method  of  account- 
ing, but  thereafter,  instead  of  asking  a  cred- 
it for  "payment  of  taxes,"  prayed  "allowance 
for  tax."  Up  until  the  time  the  law  worked 
a  change  in  the  listing  of  mortgtiges  for  tax- 
ation purposes,  the  accounts  were  ideally  cor- 
rect In  this  respect,  and  thereafter  they  were 
substantially  so.  To  have  allowed  the  ex- 
ception in  the  court  below  would  simply  have 
resulted  In  a  change  of  form,  without  the 
slightest  change  in  the  result.  The  exception 
was  properly  overruled. 

[2]  Exception  No.  2:  The  trustee  prayed 
allowance  for  commissions  on  $15,912.60.  in- 
come of  personal  property  at  the  rate  of  5 
per  cent.,  amounting  to  $795.68.  In  the  In- 
come the  trustee  included  an  amount  equal 
to  the  "allowance  for  tax"  of  $1,542.85.  the 
subject  of  exceptlcm  No.  14,  and  exceptions 
were  taken  to  this  Inclusion  as  a  basis  for 
calculating   the   commission.     The   orphans' 
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court  fixed  the  amonnt  at  6  per  cent,  on  the 
Income,  as  stated,  after  deducting  a  sum 
equal  to  the  "allowance  for  tax."  The  pray- 
er for  commissions  of  an  amount  In  excess 
of  what  Is  allowed  by  law  Is  not  the  subject 
of  an  exception.  The  allowance  prayed  for 
forms  no  part  of  a  trustee's  account  of  his 
transactions.  They  are  trustee's  compensa- 
tion fixed  by  the  court  upon  a  consideration 
of  his  actual  pains,  trouble,  and  risks,  limit- 
ed by  statute.  C.  S.  p.  3860,  1 130.  They  are 
not  items  of  discharge,  nor  may  they,  with 
propriety,  be  withdrawn  from  the  fund  by 
tbe  trustee  until  Judicially  determined,  so 
that  any  Item  on  the  discharge  side  of  the  ac- 
count for  commissions  is  merely  the  trustee's 
estimate  of  the  value  of  his  services  and  an 
expression  of  his  hopes  and  expectations — 
sometimes  blasted  by  an  unsympathetic  Judge 
—which  may  always  be  brought  into  contro- 
versy by  any  person  interested,  without  a 
formal  written  objection  or  exception.  No 
objection  is  made  to  the  amount  of  the  al- 
lowance, and  as  the  appellants  are  not,  there- 
fore, aggrieved  within  the  meaning  of  the 
statute  (C.  S.  p.  3889),  the  appeal  from  the  de- 
cree overruling  this  exception  is  without 
merit.  , 

[3]  The  third  ground  of  appeal  Is  from  the 
allowance  «f  a  counsel  fee  of  $300  and  costs. 
Tbe  reasonableness  of  the  amount  is  not  be- 
fore me  for  review.  The  only  question  pre- 
sented Is  whether,  under  the  circumstances, 
any  allowance  should  have  been  made.  I 
tblnk  there  should  have  been.  The  trustee 
had  conducted  the  affairs  of  the  estate  for 
25  years,  and  with  apparent  satisfaction  to 
all  concerned,  when  suddenly  he  was  con- 
fronted by  a  mass  of  disconcerting  objections 
that  swept  throughout  his  account,  attack- 
ing in  their  generalities  nearly  ^very  item, 
and  assailing  his  honesty,  with  little  regard 
as  to  consequences.  I  think  be  could  have 
successfully  defended  himself  even  without 
counsel,  but  he  was  not  obliged  to  take  so 
great  a  risk.  Any  one  reading  tbe  record 
can  readily  see  how  frequently  the  trustee 
would  have  been  embarrassed  by  the  search- 
ing examination  to  which  he  was  subjected, 
bad  it  not  been  for  counsel.  Nearly  90  per 
cent,  of  the  testimony,  consisting  of  259  pag- 
es, was  in  the  nature  of  a  "fishing  excur- 
sion," and  obviously  to  lay  the  foundation  for 
a  suit  now  In  the  Court  of  Chancery,  to  re- 
move tbe  trustee,  and  before  me  for  decision. 
Thirteen  of  the  15  exceptions  were  without 
color  of  merit,  were  not  seriously  pressed  be- 
low, and  were  abandoned  when  an  appeal 
was  taken.  The  two  which  were  brought  up 
were  In  effect  only  as  to  the  form  of  the  ac- 
count, and  as  to  them  only  about  25  pages 
of  testimcHiy  were  taken;  the  balance  being 
devoted  to  a  general  Investigation  of  the 
trustee's  conduct  in  relation  to  the  account 
and  the  estate.  The  predicament  the  trustee 
was  put  in  was  created  solely  by  the  appel- 


lants, and  to  maintain  the  Integrity  of  his 
account  be  was  justified  in  calling  counsel 
to  his  aid  to  defend  it  against  their  assaults 
and  guard  him  from  possible  pitfalls,  and 
having  vindicated  his  account  and  acquitted 
himself.  It  is  but  Just  that  they  should  bear 
tbe  expenses. 

The  decree  below  will  be  affirmed,  with 
costs. 


TORTORIELIiO  v.  SEGHORN  et  al. 
(No.  44/561.) 

(Court  of  Chancery  of  New  Jersey.    March  12, 
1918.) 

War  €=3ll— "Enbmies"— Tkadikg  with  the 

Enemy  Act. 
Residents  of  New  Jersey,  bom  in  the  Ger- 
man Empire,  and  not  citizens  of  the  United 
States,  who  have  not  been  arrested  and  intern- 
ed in  the  custody  of  the  War  Department  for 
the  duration  of  the  war,  are  not  "enemies" 
within  the  federal  "Trading  with  the  Enemy 
Act"  of  October  6,  1917  (Act  Oct.  6.  1917,  c. 
106,  40  SUt.  411),  defining  "enemies"  as  any 
individual,  partnershii),  or  other  body  of  any 
nationality,  resident  within  the  territory  of  any 
nation  with  which  the  United  States  is  at  war, 
etc.,  and  such  other  individuals  as  may  be  na- 
tives, citizens,  or  subjects  of  any  nation  with 
which  the  United  States  is  at  war,  wherever 
resident,  as  the  President  may  by  proclamation 
include  within  the  term  "enemy,"  the  President 
having  proclaimed  that  interned  subjects  of 
Germany  or  Austria  Hungary  shall  be  included 
within  the  meaning  of  the  word ;  so  that  such 
residents  of  New  Jersey  could  not  defend  suit 
for  specific  performance  of  a  sale  of  land  on 
the  ground  that  they  came  within  tbe  act 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Enemy.  I 

Suit  for  specific  performance  by  Rocco 
Tortorlello  against  Anna  Louise  Seghorn  and 
others.    Decree  for  complainant. 

Samuel  Herman,  of  Newark,  for  complain- 
ant. Louis  J.  Beers  and  EdWard  A.  Schil- 
ling, both  of  Newark,  for  defendants. 

FOSTER,  V.  C.  This  is  an  action  to  com- 
pel the  specific  performance  of  a  contract 
for  the  sale  of  certain  real  estate  on  War- 
wick street  in  the  dty  of  Newark,  where  all 
the  parties  reside. 

The  facts  In  the  case  are  undisputed.  De- 
fendants, however,  refused  to  perform  their 
contract  and  convey  the  premises  in  ques- 
tion to  complainant,  because  they  claim  they 
are  advised  that  to  do  so  would  make  them 
subject  to  the  penalties  of  fine  and  imprison- 
ment imposed  by  the  act  of  Congress,  ap- 
proved October  6,  1917,  and  known  as  the 
"Trading  with  the  Enemy  Act,"  aa  they  are 
not  citizens  of  the  United  States  and  were, 
born  in  the  German  Empire,  and  are  consid- 
ered subjects  of  that  country,  with  which 
this  country  is  at  war;  and  they  further 
claim  that  they  have  been  advised  that  by 
reason  of  their  German  citizenship  they  are 
considered  alien  enemies,  and  are  not  per- 
mitted under  the  act  to  complete  their  con- 
tract, and  convey  their  property. 
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The  word  "enemy"  under  the  Trading  with 
the  Enemy  Act  Is  defined  therein  as  follows: 

"Sec.  2.  (a)  Any  individual,  partnership  or 
other  bodjr  of  indiTiduals,  of  any  nationality, 
resident  within  the  territory  (including  that  oc- 
cupied by  the  military  and  naval  forces)  of  any 
nation  with  which  the  United  States  is  at  war, 
or  resident  outside  the  United  States  .and  doing 
business  within  such  territory,  and  any  corpo- 
ration incorporated  within  such  territory  of 
any  nation  with  which  the  United  States  is  at 
war  or  incorporated  within  any  country  other 
than  the  United  States  and  doing  business  with- 
in such  territory. 

"(b)  The  government  of  any  nation  with 
which  the  United  States  is  at  war,  or  any 
political  or  municipal  subdivision  thereof,  or 
any  officer,  official,  agent,  or  agency  thereof. 

"(c)  Such  other  individuals  or  body  or  class 
of  individuals,  as  may  be  natives,  citizens,^  or 
subjects  of  any  nation  with  which  the  United 
States  is  at  war,  other  than  citizens  of  the 
United  States,  wherever  resident  or  wherever 
doing  business,  as  the  President,  if  he  shall 
find  the  safety  of  the  United  States  or  the  suc- 
cessful prosecution  of  the  war  shall  so  require, 
may,  by  proclamation,  include  within  the  term 
'enemy.' 

Defendants  and  those  advising  them  assume 
that  because  they  were  born  In  Germany  and 
are  subjects  of  that  nation,  they  are  there- 
fore to  be  regarded  not  only  as  aliens,  but 
as  alien  enemies,  under  the  terms  of  the 
Trading  Act ;  In  fact,  they  assume  that  every 
native,  citizen,  or  subject  of  a  nation  with 
which  we  are  at  war  Is  classed  as  an  enemy. 
There  is  nothing  In  the  act,  however,  to  war- 
rant this  assumption.  As  the  defendants  are 
resident  of  this  state,  and  as  neither  of  them, 
so  far  as  the  record  discloses,  Is  an  officer, 
official,  or  agent  of  Germany,  or  of  any  po- 
litical or  municipal  subdirlslon  thereof,  they 
do  not  therefore  come  within  the  congres- 
sional definition  of  the  term  "enemy"  set 
forth  in  the  above-quoted  paragraphs  (a) 
and  (b).  If  they  are  t^  be  brought  within  the 
prohibition  of  the  act.  It  must  be  under  the 
provisions  of  paragraph  (c) ;  and  they  can 
only  be  bronght  within  the  description  of  an 
"enemy,"  under  this  paragraph,  by  virtue  of 
the  proclamation  of  the  President  The  only 
proclamation  of  the  President  relating  to  this 
subject,  that  has  come  to  my  attention,  is 
the  one  of  February  5,  1918,  wherein  the 
President  finds  and  proclaims: 

"That  all  natives,  citizens  and  subjects  of  the 
German  Empire,  or  the  Austro-Hungarian  Em- 
ire,  who  •  •  •  have  been  heretofore  or  may 
e  hereafter  transferred  after  arrest  into  the 
custody  of  the  War  Department  for  detention 
during  the  war,  shall  be  included  within  the 
meaning  of  the  word  'enemy'  for  the  purposes 
of  the  Trading  with  the  Enemy  Act,  and  for 
such  trading  *  •  •  every  such  alien  enemy 
who  is  so  transferred  after  arrest  Into  the  cus- 
tody of  the  War  Department  for  detention  dur- 
ing the  war  shall  be  and  hereby  is  included 
within  the  meaning  of  the  word  'enemy,'  and 
shall  be  deemed  to  constitute  an  'enemy'  for 
such  purposes." 

As  the  record  does  not  show  that  either 
of  the  defendants  has  been  arrested  and  trans- 
ferred into  the  custody  of  the  War  Depart- 
ment for  detention  during  the  war,  it  is  clear 
that  they  do  not  come  within  the  meaning  of 


I 


the  word  "enemy,"  as  defined  in  the  proc- 
lamation of  the  President;  a'hd  from  what 
has  been  said,  it  is  apparent  that  neither 
the  facts  nor  the  law  support  defendants' 
position. 

It  is  true  that  some  text-books  on  interna- 
tional law  and  some  of  the  older  cases  hold 
that  the  natives,  citizens,  and  subjects  of  one 
belligerent  are  enemies  of  the  country  with 
which  it  is  at  war;  and  that  such  persons 
cannot  ordinarily  trade  In  or  transact  busi- 
ness within  such  country.  The  more  modern, 
and  I  believe  the  better,  view  is,  that  since 
the  Congress  has  assumed  jurisdiction  over 
the  subject  and  has  enacted  legislation  with 
respect  thereto,  such  legislation,  and  not 
the  theories  and  speculations  of  writers,  how- 
ever eminent,  should  control  in  determining 
the  status  of  aliens  while  this  country  is  at 
war.  Our  statute  relating  to  aliens  was  en- 
acted in  1817  to  correct  conditions  growing 
out  of  the  War  for  Independence  and  the 
War  of  1812  with  Great  Britain.  This  act, 
among  other  things,  expressly  authorizes 
aliens  to  purchase  and  hold  real  estate  in 
this  state  (C.  S.  p.  39),  and  while  it  prohibits 
an  alien  from  purchasing  lands  while  this 
country  is  at  war  with  any  state  or  power  of 
which  such  alien  Is  a  subject,  'yet  such  pur- 
chases made  by  an  alien  (as  in  this  case)  lo- 
fore  the  war  or  after  It  are  permitted,  and  an 
alien  may  "have  and  to  hold  the  same  to  him 
or  her  and  his  or  her  heirs  and  assigns  for- 
ever, as  fully  to  all  Intents  and  purpo.ses,  as 
any  natural-born  citizen  of  the  United 
States  may  or  can  do."  And  It  will  be  noted 
that  while  there  are  restrictions  imposed  up- 
on the  purchase  of  real  estate  during  the  war, 
no  such  restraint  is  Imposed  on  the  sale  or 
alienation  of  real  estate,  no  matter  when  ac- 
quired. 

Congress  in  the  Trading  with  the  Enemy 
Act,  aside  from  the  power  thereby  vested  in 
the  President,  has  made  the  test  of  enemy 
character  depend  upon  residence,  or  official 
or  agency  relation,  and  not  upon  nationality, 
or  mere  alienage.  The  President  by  his  proc- 
lamation has  extended  the  ban  upon  trad- 
ing only  to  such  aliens  as  have  been  or  may 
be  arrested  and  interned  in  the  custody  of 
the  War  Department  for  the  duration  of  the 
war ;  and  with  his  Intimate  knowledge  of  the 
situation,  he  has  not  yet  found  it  necessary 
to  include  within  the  meaning  of  the  word 
"enemy"  other  individuals  who  may  be  na- 
tives, citizens,  or  subjects  of  the  German  Em- 
pire. As  a  result  of  this  forbearance,  aliens 
not  80  classified  have  been  at  liberty  to  con- 
tinue in  the  pursuit  of  their  business  and 
trade.  Including  the  receipt,  banking  and  ex- 
penditure of  money  belonging  to  them,  with- 
out the  slightest  governmental  interference 
or  supervision.  Such  being  the  case,  there 
is  no  reason  apparent  why  an  exception 
should  be  made  with  respect  to  transactions 
relating  to  real  estate;  and  if  such  an  ex- 
ception is  to  be  made,  I  cannot  think  of  a  sat- 
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isfactory  reason  why  the  courts  should  as- 
sume tbe  prerogative  of  making  It,  as  the 
Congress  has  expressly  vested  that  power  In 
the  President ;  and  we  require  no  assurance 
that  he  will  wisely  exeiHdse  it  when  and  as 
the  exigencies  of  the  situation  call  upon  talm 
for  action- 

My  conclusion  Is  that  the  defendants  are 
not  "enemies"  within  tbe  meaning  of  the 
Trndlng  with  the  Enemy  Act,  or  the  Presi- 
dent's proclamation  issued  thereunder,  and 
that  the  record  disposes  no  legal  obstacle 
:hat  prevents  them  from  performing  their 
't>ntract  with  complainant 

A  decree  will  be  advised  in  accordance 
with  the  prayer  of  the  bllL 


BLOOM  V.  CITY  OF  ORANGE. 

(Supreme  Court  of  New  Jersey.    March  6, 
1018.) 

1.  Municipal  Cobpobations  ^=3668  —  Bn- 

CROACniTENT  ON    STBEETS. 

That  a  vault  built  under  the  sidewalk  had 
existed  for  40  years  warrants  a  finding  that  it 
was  a  lawful  structure. 

2.  MUNICIPAI,    COBPOBATIONB   e=>668— "EN- 

cboachiient'  ' — Stbeets. 
An  ordinance  forbidding  the  making  or 
maintenance  of  any  encroachment  upon  a  street 
does  not  make  unlawful  tbe  maintenance  of  a 
vault  lawfully  built  under  the  sidewalk,  at  least 
so  long  as  maintained  in  a  safe  and  proper  con- 
dition; for  such  a  vault  cannot  be  called  an 
rncroacbment.  as  an  "encroachment"  naturally 
means  something  that  illegally  narrows  the 
street,  which  tbe  municipal  authorities  may 
remove. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Encroach- 
ment.] 

3.  Municipal  Cobpobations  4s»835  —  Lia- 
bility FOR  Obstructing  Gutter. 

Where  a  city,  in  construction  work,  dug  a 
trench  intersecting  the  curb  and  gutter  m  front 
o(  plaintiff's  lot,  the  trench  bang  connected 
nrith  a  hole  in  the  sidewalk  about  two  feet  deep, 
dug  by  its  workmen,  and  attempted  to  bridge 
the  gutter  across  the  trench  with  a  pipe  of  in- 
Euffident  diameter  to  carry  off  the  quantity  of 
rainwater  which,  as  it  knew,  might  be  expected 
six  or  seven  times  a  year,  and  an  unusually 
heavy  rainfall  caused  such  a  flow  of  water  along 
the  gutter  that  the  pipe,  being  insufficient,  act- 
ed as  a  dam,  causing  the  water  to  flow  into  the 
trench  and  hole,  and  thence  into  plaintiff's  cel- 
lar, underneath  the  sidewalk,  damaging  his 
goods,  the  city  was  liable  therefor. 

Appeal  from  District  Court  of  Orange. 

Action  by  Raphael  Bloom  against  the  City 
of  Orange.  From  Judgment  for  plaintiff,  de- 
fendant api)eal8.    Affirmed. 

The  city  of  Orange  dug  a  trench  across  the 
northerly  half  of  Main  street  to  the  north- 
easterly corner  of  plaintiff's  lot.  This  trench 
rat  tbe  curb  In  front  of  plalntUTs  lot,  and 
connected  with  a  hole  two  feet  deep  dug  by 
defendant's  workmen.  The  city  caused  a 
twelve-inch  pipe  to  be  placed  along  the  curb 
across  tbe  trench  where  It  Intersected  the  gut- 
ter. 

An  unusually  heavy  fall  of  rain  caused  a 


flow  of  water  along  the  curb  so  great  that  the 
twelve-Inch  pipe  was  Insufficient  to  prevent 
the  rainwater  from  flowing  Into  the  trench 
and  hole.  The  flood  of  water  was  so  great  six 
or  seven  times  a  year  that  a  twelve-inch  pipe 
was  not  sufficient  to  carry  It  off.  This  was 
known  to  the  defendant.  At  the  time  now  in 
question,  the  water  which  the  pipe  was  in- 
sufficient to  take  care  of,  found  Its  way 
through  the  front  wall  of  the  plaintiff's  cellar 
which,  as  it  existed  for  the  past  40  years, 
extended  under  the  sidewalk  within  a  few 
inches  of  the  curb  line,  and  caused  damage 
to  tbe  plaintiff's  goods. 

Argued  November  term,  1917,  before 
BWAYZK,  TRENCHARD,  and  MINTURN,  JJ. 

Arthur  B.  Seymour,  of  Orange,  for  appel- 
lant. 

8WAYZE,  J.  That  an  abutting  owner  has 
special  rights  In  the  sidewalk  Is  settled. 
State,  Agens,  v.  Mayor,  etc.,  of  Newark,  37 
N.  J.  Law,  415,  at  423,  18  Am.  Rep.  729. 
These  special  rights  are  wbat  justify  an  as- 
sessment for  tbe  cost  of  a  sidewalk  not  limi- 
ted to  special  benefits.  That  among  these 
rights  are  the  right  to  maintain  a  vault  (or 
cellar,  tf  we  choose  to  call  It  so)  we  think  is 
established  by  the  common  custom.  If  specif- 
ic Judicial  authority  is  necessary,  It  may  be 
found  In  a  case  much  like  the  pre-sent.  Allen 
V.  City  of  Boston,  159  Mass.  234,  34  N.  E.  619, 
38  Am.  St  Rep.  423. 

[1, 2]  Since  the  plaintiff  had  tbe  right  to 
maintain  a  vault,  we  must  assume,  In  the  ab- 
sence of  proof  to  the  contrary,  that  tbe  vault 
in  question  was  rightly  there.  Tbe  fact  that 
It  had  existed  for  40  years  Is  enough  to  war- 
rant a  finding  that  the  vault  was  a  lawful 
structure.  It  has  been  so  held  in  New  York, 
even  where  the  dty  owned  the  fee  of  the 
streets.  Desbong  v.  City  of  New  York,  176  N. 
Y.  475,  68  N.  E.  880.  The  only  suggesUon 
against  the  plaintiff's  right  was  an  offer  of  an 
ordinance  of  tbe  city  of  Orange.  This  offer 
was  rejected,  and  we  must  therefore  decide  If 
the  ordinance  was  relevant.  It  forbids  the 
making  or  maintenance  of  any  encroachment 
upon  a  street.  We  think  that  where  a  vault 
is  lawful,  as  in  this  state.  It  cannot,  as  long 
at  least  as  It  is  maintained  in  safe  and  proper 
condition,  be  called  an  encroachment.  An  en- 
croachment naturally  means  something  that 
illegally  narrows  tbe  street,  which  the  munic- 
ipal authorities  may  remove.  They  cannot 
remove  a  lawful  structure. 

That  the  ordinance  was  meant  only  to  pre- 
vent or  abate  what  might  impede  public  trav- 
el is  shown  by  the  language  of  section  2, 
which  forbids  tbe  erection  or  maintenance  of 
any  stoop,  steps,  platform,  bay  window,  cel- 
lar door,  area,  descent  into  a  cellar  or  base- 
ment, post,  erection,  projection  of  any  kind, 
obstruction,  or  incumbrance  in,  over,  or  upon 
a  street.    By  no  stretch  of  language  can  a 
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vault  nndemeatb  a  sidewalk  be  said  to  be  In, 
over,  or  upon  a  street. 

[3]  That  the  city  Is  liable  for  its  acts  in  at- 
tempting to  conduct  water  across  an  open 
trench  by  a  pipe  too  small  to  carry  It  we 
think  is  clear  under  our  cases.  It  is  active 
wrongdoing,  the  obstruction  of  the  natural 
flow  of  water  In  the  gutter  by  a  pipe  which, 
by  reason  of  being  too  small,  operated  as  a 
dam,  so  that  the  excess  water  flowed  into  the 
trench,  and  In  addition  the  opening  of  the 
trench,  so  that  the  water  from  the  street  was 
conducted  to  the  hole  in  the  sidewalk  and 
thence  flowed  naturally  into  the  plaintiCTs 
cellar. 

It  is  said  the  plaintiff  ought  to  have  seen  to 
it  that  bis  cellar  wall  was  so  built  as  to  keep 
out  the  water.  The  answer  is  that  he  had  no 
reason  to  apprehend  that  the  defendant 
would  be  guilty  of  a  tort  He  might  reasona- 
bly expect  the  city  to  adopt  the  necessary 
safeguards  to  prevent  such  wrongs  during  its 
construction  work.  The  same  argument  was 
made  unsuccessfully  in  Allen  r.  City  of  Bos- 
ton. 

The  Judgment  is  affirmed,  with  costs. 


SNYDER  et  aL  v.  TAYLOR  et  al. 
(No.  44/200.) 


(Court  of  Chancery  of  New  Jersey. 
1918.) 


Feb.  18. 


1.  WiLM  «S5>897(3)— Construction— Pabties 
Entitled. 

Under  Chancery  Act  (Act  March  30,  1915 
[P.  li.  p.  184])  §  7,  providing  that  subject  to 
rules  any  nerson  claiminK  a  right  cognizable  in 
a  court  of  equity  under  a  deed,  will,  or  other 
written  instrument  may  apply  for  the  determi- 
nation of  any  question  of  construction  thereof, 
in  80  far  as  it  affects  such  right,  and  for  a  dec- 
laration of  the  rights  of  the  persona  interested, 
executors  cannot  have  a  will  construed,  where 
the  only  question  is  that  of  their  liability  for 
money  in  their  hands  which  defendants  claimed. 

2.  Wills  <s=oe97(2)— Constbuction— Pabtmb 
Entitled. 

Under  such  act,  claimants  of  a  legacy  under 
a  will  may  bring  suit  for  the  construction  of 
the  will;  their  right  being  One  cognizable  in 
equity. 

3.  Wills  «=5>545(2)— Construction— Residu- 
ARY  Clause. 

A  will,  the  residuary  clause  of  which  devises 
decedent's  property  to  testator's  children  to  be 
equally  divided,  share  and  share  alike,  and 
should  any  of  such  children  die  without  issue, 
the  amount  of  property  "they  get  from  my  es- 
tate to  revert  back  to  my  other  children  if  living, 
and  if  not  living  to  their  cliildren  if  they  have 
any,"  contemplates  death  before  the  period  of 
distribution,  and  in  event  of  the  death  of  any 
child  before  such  period,  the  remaining  chil- 
dren are  to  take  the  share  by  way  of  substitu- 
tion. 

Bin  by  Burris  Snyder  and  others  against 
Joseph  Taylor  and  others,  to  construe  a  will. 
Decree   entered. 

George  H.  Large,  of  Flemlngton,  for  com- 
plainants. William  C.  Gebhardt,  of  Clinton, 
for  defendants. 


BACKES,  V.  C.  This  bill  Is  filed  by  the 
executors  of  William  Taylor,  deceased,  to 
obtain  a  construction  of  the  fifth  Item  of  the 
will  of  Joseph  Taylor,  the  father  of  WlUlam, 
which  reads  as  follows: 

"Item  5.  I  order  and  it  is  my  will  that  my 
personal  estate  be  sold  as  soon  after  my  decease 
as  can  conveniently  be  done  and  my  real  estate 
except  what  I  have  heretofore  bequeathed  with- 
in one  year  after  my  decease  and  the  proceeds 
together  with  all  my  estate  except  what  I  have 
otherwise  t>equeathed  and  one  hundred  dolLars 
to  him  (my  executor)  for  settling  my  estate  and 
no  more  to  be  equally  divided  among  my  chil- 
dren hereafter  named,  viz.:  Peter  M.  Taylor, 
William  Taylor,  George  W.  Taylor,  and  Ma- 
tilda Green  (wife  of  Henry  Green)  share  and 
share  alike  should  any  of  my  children  die  with- 
out issue  then  in  that  case  the  amount  of  prop- 
erty they  get  from  my  estate  to  revert  back  to 
my  other  children  if  living  and  if  not  living 
to  their  children  if  they  have  any." 

Joseph  Taylor's  estate  was  settled  in 
1882,  the  four  children  receiving  $1,394  each, 
as  their  respective  shares.  William,  the  com- 
plainant's testator,  recently  died,  leaving 
his  two  brothers,  George  W.,  mentioned  in 
the  fifth  Item,  and  Joseph  Taylor,  who  claim 
William's  legacy  under  his  father's  will,  be- 
cause he  died  childless.  The  complainants 
are  about  to  close  the  estate  In  the  orphans' 
court  and  seek  advice  as  to  whether  they 
should  pay  over  the  amount  of  the  legacy 
out  of  funds  in  their  hands,  and,  if  so,  wheth- 
er to  the  survivor  luder  the  residuary  clause 
(George  W.),  or  to  all  of  the  surviving  chil- 
dren, which  would  Include  Joseph.  The  de- 
fendants Join  In  the  prayer  for  the  construc- 
tion of  the  will,  and  were  it  not  for  this  the 
court  would  not  entertain  the  bill,  and  if 
objections  were  made  the  court  would  not 
have  Jurisdiction.  The  bill,  la  not  to  con- 
strue the  win  of  the  complainant's  testator 
and  to  obtain  Instruction  respecting  their 
duties  thereunder,  but  it  Is  simply  to  advise 
them  whether  they  are  liable  for  moneys  In 
their  hands  which  the  defendants  claim. 
That  question  would  have  to  be  settled  by 
suit  in  the  usual  course.  The  trust  estate 
is  not  before  the  court,  and  It  has  no  con- 
trol over  it,  and  no  decree  could  be  made 
that  would  bind  either  the  complainants  or 
the  defendants.  The  bill  involves  nothing 
of  an  equitable  nature,  and  no  equitable  re- 
lief is  sought  Hoagland  v.  Cooper,  65  N. 
J.  Eq.  407,  56  Atl.  705,  is  controlling.  There 
Chancellor  Magie  said  that: 

"In  no  case  has  it  been  asserted  that  the  court 
may  be  asked  and  compelled  to  construe  a  will 
except  as  incident  to  some  relief  which  may  be 
afforded  by  a  decree.  It  has  been  expressly  held 
that  the  court  will  not  construe  wills  for  the 
sake  of  giving  counsel  and  advice  to  the  parties, 
but  only  for  the  purpose  of  giving  positive  di- 
rections for  the  action  of  the  trustee." 

[1]  The  complainants'  Insistence  that  the 
bin  is  maintainable  under  the  provisions  of 
section  7  of  the  supplement  to  the  Chancery 
Act  (P.  L.  1915,  p.  181)  Is  without  merit 
The  section  reads: 
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"Subject  to  nileB,  any  person  claiming  a  right 
cognizable  in  a  court  of  equity,  under  a  deed, 
will,  or  other  written  instrument,  may  apply 
for  the  determination  of  any  question  of  con- 
struction thereof,  in  so  far  as  the  same  affects 
such  right,  and  for  a  declaration  of  the  rights 
of  the  persons  interested." 

It  will  be  observed  tbat  the  complainants 
do  not  claim  any  right — a  right  cognizable 
In  equity.  Whatever  right  their  testator  had 
under  the  will  Is  now  in  full  possession  and 
enjoyment  of  bis  executors,  and  manifestly 
the  section  Is  not  applicable. 

[I]  The  defendants,  however,  are  clearly 
within  the  purview  of  the  act,  according  to 
a  recent  construction  placed  upon  It  by  the 
chancellor  In  Re  Ungaro  WUl.  102  Atl.  244 
(filed  October  16,  1917).  Their  claim  to  the 
legacy  Is  of  a  right  cognizable  In  a  court  of 
equity,  and  having  admitted  the  allegations 
of  the  bill  and  joined  In  the  prayer  for  the 
construction  of  the  will,  thereby  submitting 
themselves  and  the  subject-matter  to  the  jur- 
isdiction of  the  court,  the  mooted  question 
will  be  decided  as  on  their  behalf,  and  they 
will  be  bound  by  the  decree. 

(}]  The  estate  bequeathed  by  the  residu- 
ary dause  above  quoted  vested  In  the  four 
children  of  the  testator  therein  named  abso- 
iDtely,  and  the  words,  "should  any  of  my 
children  die  without  issue,"  are  to  be  con- 
strued as  meaning  death  before  the  period  of 
distribution,  and  In  the  event  of  the  death 
of  any  child  before  that  period,  the  remain- 
ing children  are  to  take  the  share  by  way  of 
substitution.  This  rule  of  construction  Is 
laid  down  by  text-writers,  and  has  been 
adopted  and  applied  by  the  courts  of  this 
state  In  cases  where  the  language  was  sub- 
stantially the  same  as  in  the  will  under  con- 
sideration. Baldwin  V.  Taylor,  37  N.  J.  Bq. 
78;  Denlse  v.  Denke,  37  N.  J.  Eq.  163;  Bar- 
rel! V.  Barrell,  38  N.  J.  Eq.  60,  affirmed  39 
N.  X  Eq.  603.  The  point  Is  definitely  settled 
by  these  authorities,  and  the  opinions  are  so 
explicit  and  lucid  as  to  dissipate  all  doubt 
the  litigants  ever  entertained  as  to  their  re- 
spective rights. 

A  decree  will  be  entered,  declaring  that 
the  defendants  are  not  entitled  to  the  legacy 
and  have  no  claim  therefor  against  the  com- 
plainants.   Ko  costs. 


MOLINA  v.  COMISION  BEGULADORA 
DEL  MEBCADO  DE  HENEQUEN. 

(Supreme  Court  of  New  Jersey.     March  4, 
1918.) 

1.  Attachment  ®=»249— Motion  fob  Disso- 
lution—Taking or  Testimony— Obdeb  of 
Cmtbt. 
On  motion  to  dissolve  an  attachment,  an 
order  of  court  is  necessary  for  the  talcing  of  tes- 
timony as  to  the  truth  of  plaintiff's  affidavits, 
either  orally  or  before  the  ]udge  or  in  writing 
before  a  commissioner,  examiner,  or  master  in 
chancery  designated  by  the  judge,  which  order 
woald  provide  for  the  right  of  cross-examina- 
tion. 


2.  Attachment  ^=>248— Motion  to  Dissolve 
— Detebmination— Matteb  Not  to  be  Con- 

BIDEBED. 

The  determination  of  motion  to  dissolve  an 
attachment  against  property  of  a  corporation 
created  by  the  state  of  Yucatan,  Mexico,  to 
carry  out  its  policies  with  reference  to  the 
growth  and  sale  of  sisal  hemp  cannot  be  influ- 
enced by  a  communication  from  the  Mexican 
ambassador  to  the  Secretary  of  State  of  the 
United  States,  suggesting  that  the  property  is 
that  of  the  Mexican  government  and  immune 
from  the  process  of  the  New  Jersey  court ;  such 
communication  l>eing  called  to  the  court's  at- 
tention, not  by  the  State  Department,  but  by 
counsel  for  the  corporation. 
8.  Action  €==14  —  Immunity  fbom  Suit  of 
fobeign  sovebeion. 

An  independent  foreign  sovereign  is  immune 
from  suit  in  the  courts  of  New  Jersey. 

4.  Action   4s»14— Fobeion    Sovebemn— Im- 
munity fbom  Suit— Commbbcial  Cobpoba- 

TION. 

A  corporation  created  by  the  state  of  Yuca- 
tan, Mexico,  to  assist  in  carrying  out  its  poli- 
cies with  reference  to  the  growth  and  sale  of 
sisal  hemp,  the  most  important  product  of  Yu- 
catan, farmers  growing  sisal  or  henequen  being 
interested  in  its  operation,  contributing  to  its 
capital,  and  sharing  in  its  earnings,  is  not  im- 
mune from  suit  in  New  Jersey  under  the  rule 
extending  immunity  to  an  independent  foreign 
sovereign. 

5.  Action    ®=»14— Pobeion    Sovebbign— Im- 
munity FBOM  Suit— "Fedebated  State." 

The  state  of  Yucatan  of  the  republic  of  Mex- 
ico is  not  such  a  sovereign  state  as  to  be  im- 
mune from  the  jurisdiction  of  courts  of  another 
state,  Yucatan  being  a  member  of  the  federated 
state  of  Mexico,  and,  in  external  relations,  the 
United  States  of  Mexico  being  alone  sovereign, 
a  "federated  state"  being  an  independent  cen- 
tral organism,  having  its  own  machinery  ab- 
sorbing, in  view  of  international  law,  all  the  in- 
dividual  states  associated  together. 

6.  Action  «=s>14— Immunity  fbom  Suit— Of- 

nCKBS    OF    SoVEBEION    STATE. 

Suits  may  be  maintained  against  officers  of 
a  sovereign  state,  even  under  the  Eleventh 
Amendment  to  the  federal  Constitution.      ' 

7.  TbOVEB   AND    CONVEBSION    e=326  —   LOCAI. 

Action — Gonvebsion  of  CBOPa 
The  rule  that  plaintiff,  suing  for  damages 
for  the  conversion  of  crops,  must  secure  bis  re- 
dress by  a  local  action  of  which  the  courts  of 
the  sovereignty  where  the  land  lies  alone  have 
jurisdiction  is  applicable  only  in  case  defend- 
ant was  in  open,  peaceable,  adverse,  and  exclu- 
sive possession  of  the  land  when  the  crop  was 
gathered. 

8.  Attachment  «=»248— Motion  to  Dissolve 
— Tbial  on  Affidavits. 

On  motion  to  set  aside  attachment  in  an  ac- 
tion for  the  conversion  of  crops  grown  on 
plaintiff's  land  in  the  state  of  Yucatan,  Mexico, 
whether  defendant  had  title  to  the  land  derived 
from  sequestration  proceedings  in  Yucatan  su- 
I>erior  to  plaintiff's  title,  etc.,  are  questions  that 
cannot  be  tried  out  on  affidavits. 

Action  by  Bocardo  Molina  against  Com- 
Ision  Beguladora  Del  Mercado  de  Henequen. 
On  motion  to  dissolve  attachment  Motion 
denied. 

Argued  before  Justice  SWAYZE,  by  con- 
sent 

Bobert  H.  McCarter,  of  Newark,  and  Nel- 
son S.  Spencer,  of  New  York  City  (Otto  C. 
Wlerum,  Jr.,  of  New  York  City,  and  Arthur 
F.  Egner,  of  Newark,  on  the  brief),  for  the 
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motion.  Robert  S.  Hudspeth,  of  Jersey  City, 
and  W.  B.  Roulstone,  of  New  Xork  City  .(Nel- 
son Gammans,  of  New  York  Ctty,  and  Anton 
Singer,  of  West  Hoboken,  on  the  brief),  op- 
posed. 

SWAXZE,  J.  [1]  This  Is  a  motion  to  dis- 
solve an  attachment  which  was  Issued  pursu- 
ant to  sections  84  and  85  of  the  Practice  Act 
(C.  S.  4076,  4077)..  AffldaTlts  have  been  tak- 
en on  the  part  of  the  defendant.  Prior  to 
1903,  we  held  In  an  attachment  under  the 
act  of  1893,  the  predecessor  of  the  sections  84 
and  85  of  the  present  Practice  Act,  that  if 
the  affidavits  of  the  plaintiff  were  sufficient 
to  support  the  order,  it  could  not  be  ques- 
tioned by  counter  affidavits  tending  to  show 
their  falsity.  Mercantile  Bank  v.  Pequon- 
nock  Bank,  58  N.  J.  Law,  300,  33  Atl.  474. 
Section  86  of  the  Practice  Act  of  1903  later 
enacted  that  proceedings  for  the  vacation  of 
the  order  shall  be  the  same  as  for  setting 
aside  an  order  for  bail.  These  proceedings, 
as  far  as  they  relate  to  a  controversy  as  to 
the  truth  of  the  plaintiff's  affidavits,  are  set 
forth  in  section  62  (C.  S.  4071).  An  order 
of  the  court  is  necessary  for  the  taking  of 
testimony,  either  orally  before  the  Judge  or 
in  writing  before  a  commissioner,  examiner, 
or  master  In  chancery  designated  by  the 
judge.  This  course  was  not  pursued  in  the 
present  case,  and  strict  practice  would  re- 
quire that  the  defendants'  affidavits  be  re- 
jected. But  the  point  was  not  made,  counter 
affidavits  have  been  submitted,  and  the  case 
argued  with  great  thoroughness.  I  have 
therefore  examined  the  affidavits  on  both 
sides,  and  call  attention  to  the  practice  only 
because  it  Is  Important  that  proofs  be  taken 
under  a  Judge's  order  which  would,  of  course, 
provide  for  the  right  of  cross-examination. 
The  defendants'  affidavits  are  reprehensible 
in  another  respect,  which  would  have  been 
avoided  had  this  course  been  followed.  They 
are  in  great  part  merely  lawyers'  arguments, 
inferences  to  be  drawn  from  facts,  and  hear- 
say statements.  This  has  made  it  a  matter 
of  difficulty  to  extract  what  Is  really  evi- 
dential from  what  is  merely  argument  or 
hearsay.  The  objection  is  serious,  sln'ce  it 
is  obvious  that  the  affiants  regarded  them- 
selves as  advocates  rather  than  as  witnesses, 
and  the  weight  to  be  given  to  their  state- 
ments Is  no  greater  than  the  weight  to  be 
given  to  the  arguments  of  reputable  counseL 

The  essential  facts  are  not  in  serious  dis- 
pute. The  defendant  is  a  corporation  of  the 
state  of  Tucatan,  one  of  the  states  composing 
the  United  States  of  Mexico.  It  has  sued 
and  been  sued  in  our  courts.  It  has  been 
sued  by  its  name  by  the  United  States  gov- 
ernment. Verification  of  documents  in  its 
behalf  show  that  it  la  an  artificial  person, 
appearing  by  its  name  and  presenting .  affi- 
davits made  on  its  behalf  because  of  Its  in- 
ability to  make  them  Itself.  It  has  a  board 
of  directors.  Farmers  growing  sisal  or  bene- 
quen  are  interested  In  its  operations,  and 


contribute  to  its  capital  and  share  in  its 
earnings.  Indeed  It  is  conceded  that  it  is  a 
corporation.  The  point  made  is  that  it  is  a 
governmental  agency  of  the  state  of  Yuca- 
tan, and  therefore  entitled  to  Immunity  from 
proceedings  in  our  courts.  It  Is  a  corpora- 
tion created  by  the  state  of  Yucatan  to  car- 
ry out,  or  assist  in  carrying  out  certain  poli- 
cies of  that  government  with  reference  to  the 
growth  and  sale  of  sisal  hemp,  the  most  im- 
IX)rtant  product  of  Yucatan.  Immunity  Is 
claimed  under  the  theory  that  the  defend- 
ant is  a  branch  of  the  sovereignty  of  a  for- 
eign state.  The  question  of  the  right  to  im- 
nninlty  of  a  foreign  sovereign  from  our  Ju- 
dicial process  concerns,  or  may  concern,  tlie 
foreign  relations  of  the  United  States.  For 
that  reason,  I  communicated  wllh  the  state 
department  as  soon  as  the  motion  was  made 
before  me.  I  was  informed  by  that  depart- 
ment that  the  defendants  had  asked  the  de- 
partment to  request  the  Attorney  General  to 
appear  before  this  court  as  amicus  curlee,  to 
present  the  question  of  jurisdiction,  and  tliat 
the  department  did  not  feel  Justified  in  rec- 
ommending that  the  Attorney  General  take 
such  action,  for  the  reason  that  political 
subdivisions  of  a  foreign  government  engag- 
ing in  ordinary  commercial  transactions  most 
be  regarded  as  subjecting  themselves  to  tbe 
obligations  arising  from  commercial  trans- 
actions if  they  are  also  to  reap  the  bene- 
fits and  enjoy  the  rights  of  trade.  This  very 
sensible  position  of  our  government  makes 
-it  clear  that  the  present  easels  free  from  any 
political  complications,  and  leaves  It  to  be 
determined  purely  as  a  legal  question.     • 

The  situation  differs  materially  from  tbat 
usually  presented  where  the  government  it- 
self intervenes  as  amicus  curl«.  I  have  been 
furnished  by  counsel  for  the  defendant  with 
a  copy  of  a  letter  from  the  Mexican  ambas- 
sador to  the  Secretary  of  State,  under  date 
of  January  14,  1918,  suggesting  that  the  prop- 
erty attached  is  the  property  of  the  Mexican 
government,  and  immune  from  the  process 
of  this  court 

Ample  time  has  elapsed  for  the  United 
States  government  or  the  Mexican  govern- 
ment to  make  representations  to  this  court  as 
to  tbe  rights  of  tbe  latter.  None  have  been 
made.  Probably  because  the  letter  Itself 
states  in  another  passage  that  the  Comision 
Reguladora  has  purchased  the  sisal  hemp 
now  under  attachment  from  tbe  federal  gov- 
ernment (of  Mexico),  and  is  a  legitimate  own- 
er of  said  hemp;  and  in  another  passage 
that  the  Comision  Reguladora  is  "indirectly 
an  agency  of  the  federal  government,  Inas- 
much as  the  federargovernment  is  interested 
in  the  development  of  all  industries  of  Mexi- 
co, and  It  has  been  proved  necessary  for  the 
proper  development  of  this  Industry  that 
such  a  regulating  commission  la  not  only 
important   but   indispensable." 

[2]  The  determination  of  the  present  mo- 
tion cannot  be  4nflueDced  by  a  communica- 
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tlon  not  addressed  to  the  court,  but  to  tbe 
State  Department,  and  called  to  my  attention, 
not  by  that  department,  but  by  counsel  for 
tbe  defendant.  Tbe  silence  of  the  Department 
of  State  since  January  14tb  ccotflrms  my  previ- 
ous Information  that  the  government  of  tbe 
United  States  is  not  at  all  concerned.  The 
government  of  Mexico  Is  not  sufficiently  con- 
cerned to  have  Its  interests  suggested  to  the 
court  by  Its  own  representative,  as  amicus 
curls  or  otherwise. 

[3]  I  come  then  to  the  question  of  the  im- 
munity of  the  Comlslon  Reguladora.  Tbe 
immunity  of  an  Independent  foreign  sover- 
eign in  our  courts  Is  well  established.  The 
reasons  on  which  it  rests  are  set  forth  with 
his  usual  lucidity  by  Chief  Justice  Marshall  in 
Schooner  Exchange  v.  McFaddon,  7  Cranch, 
116,  S  L.  Ed.  287.  To  what  extent,  if  at 
all,  this  rule  of  immunity  Is  to  be  modified 
by  the  change  of  times  which  leads,  not  only 
political  subdivision  of  foreign  governments, 
but  foreign  governments  themselves,  to  en- 
gage in  ordinary  commercial  transactions 
abroad  is  a  question  I  need  not  now  consider, 
except  to  call  attention  to  the  weighty  words 
of  Chief  Justice  Marshall  in  Bank  of  United 
States  T.  Planters'  Bank  of  Georgia,  9 
Wheat.  004,  6  L.  Ed.  244,  which  I  quote 
hereafter. 

[4]  Tbe  present  suggestion  Is  that  this 
immunity  extends  to  a  foreign  corporation 
If  It  is  a  governmental  agency  of  a  political 
subdivision  of  a  foreign  government,  or  If 
a  foreign  government  Is  indirectly  interest- 
ed in  the  corporation  because  its  work  con- 
tributes to  the  prosperity  of  the  foreign 
country.  The  proposition  Is  a  startling  one. 
If  It  is  correct,  corporations  of  foreign  gov- 
ernments, if  they  are  governmental  agen- 
cies, may  come  into  New  Jersey  regardless 
of  any  restrictions  imposed  by  our  statutes, 
since  we  shall  be  unable  to  enforce  our  own 
laws  by  Judicial  proceeding  against  them, 
and  upon  the  same  principle  the  United 
States  government  will  be  unable  to  enforce 
acts  of  Congress.  Since  a  foreign  govern- 
ment may  make  any  corporation  a  govern- 
mental agency,  fiscal,  commercial  or  other- 
wise, it  will  rest  entirely  with  foreign  gov- 
ernments whether  they  will  clothe  their  own 
corporations  with  the  extremely  valuable 
privilege  of  immunity  from  judicial  proceed- 
ings, a  privilege  so  valuable  that  domestic 
corporations  of  our  own  creation,  compella- 
ble to  pay  their  debt's  by  means  of  Judicial 
process,  would  have  no  chance  In  the  race 
of  comi>etltion.  Our  corporations  would  bjB 
actually  subject  to  the  restraint  of  our  stat- 
utes; foreign  corporations  would  be  only 
nominally  subject  thereto. 

If  we  are  to  go  further  and  extend  this 
immunity  to  foreign  corporations,  in  which 
foreign  governments  are  indirectly  Interested 
because  they  contribute  to  the  prosperity  of 
the  country,  as  suggested  in  the  letter  of  the 
Mexican  ambassador^  nothing  will  be  left  for 


I  our  own  citizens  to  do  except  to  avail  them- 
selves of  the  same  privilege  in  foreign  lands 
and  conduct  their  affairs  abroad  where  they 
may  hope  for  at  least  an  equal  chance.  I 
think  it  safe  to  say  that  no  authority  can  be 
found  in  the  books  for  the  proposition  that 
foreign  corporations  which  happen  to  be  gov- 
ernmental agencies  are  immune  from  Judicial 
process.  None  of  the  reasons  given  for  the 
immunity  of  sovereigns  are  applicable  to  cor- 
porations, whether  governmental  agencies  or 
not.  The  Importance  of  preserving  the  im- 
munity of  sovereigns  in  order  to  preserve  the 
independence  of  states,  the  obligation  of  a 
sovereign  not  to  degrade  the  dignity  of  his 
nation  by  placing  himself  or  its  sovereign 
rights  within  the  Jurisdiction  of  another,  the 
perfect  equality  and  absolute  Independeuce  of 
sovereigns,  the  ^comtaon  interest  impelling 
them  to  mutual  intercourse  and  an  inter- 
change of  good  offices  with  each  other,  are 
the  underlying  reasons  for  the  Immunity  of 
sovereigns,  as  stated  by  Chief  Justice  Mar- 
shall. None  of  these  reasons  is  applicable  to 
a  commercial  corporation,  even  though  It 
may  be  a  governmental  agency.  As  the 
Chief  Justice  says : 

"When  private  individuals  of  one  nation 
spread  themselves  through  another  ns  business 
or  caprice  may  direct,  minglinpr  indiscriminate- 
ly with  tbe  inliabitants  of  that  other,  or  wlien 
merchant  vessels  enter  for  the  purpose  of  trade, 
it  would  be  obviously  inconvenient  and  danger- 
ous to  society,  and  would  subject  the  law  to  con- 
tinual infraction,  and  the  government  to  degra- 
dation, if  such  individuals  or  mercliants.  did 
not  owe  temporary  and  local  allegiance,  and 
were  not  amenable  to  the  jurisdiction  of  the 
country." 

The  case  of  Schooner  Exchange  v.  Mc- 
Faddon was  the  case  of  a  public  armed  ves- 
sel claimed  by  the  French  government.  Pre- 
viously to  that  decision,  It  had  even  been 
a  question  whether  public  armed  vessels  were 
Immune.  The  cases  cited  by  the  defendant 
do  not  sustain  his  claim.  Duke  of  Bruns- 
wick v.  King  of  Hanover,  2  H.  L.  C.  1,  and 
Mighell  V.  Sultan  of  Johore,  [1894]  1  Q.  B. 
149,  were  suits  against  sovereigns. 

Magdaleua  Steam  Navigation  Co.  v.  Mar- 
tin, 2  Ellis  &  Ellis,  94,  was  a  suit  against  a 
public  minister,  who  on  well-settled  principle 
was  in  the  place  of  his  sovereign. 

In  Vavasseur  v.  Krupp,  !>.  K.  9  Ch.  Dlv. 
351,  the  shells  were  the  property  of  a  for- 
eign government  Itself,  not  of  a  corporation, 
which  was  merely  a  governmental  agency. 
In  Briggs  V.  Light  Boat,  11  Allen  (Mass.)  157, 
the  boats  on  which  a  Hen  was  claimed  were 
the  property  of  the  United  States  govern- 
ment Itself,  necessary  for  the  performance 
of  the  public  service.  In  The  Parlement 
Beige,  L.  B.  6  Prob.  Dlv.  197,  the  boat  which 
had  been  libeled  was  a  mall  steamer,  the 
property  of  the  King  of  the  Belgians.  The 
ease  Is  an  authority,  for  the  proposition  that 
a  sovereign  who  owns  property  used  for  a 
governmental  service  is  not  deprived  of  his 
immunity  merely  because  in  connection  with 
the  governmental  service  he  also  carried  on 
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a  commercial  business.  To  this  extent  the 
ruling  In  The  Charkieh,  42  L.  J.  Adm.  17, 
L.  R.  4  Adm.  &  Eccl.  59,  Is  overruled.  In 
Young  V.  S.  S.  Scotia  (1903)  A.  C.  501,  the 
proceeding  was  against  a  vessel  the  property 
of  the  Dominion  of  Canada,  and  therefore, 
as  It  was  held,  the  property  of  the  King.  In 
Tlie  Constitution,  L.  R.  4  Prohate  Dlv.  38, 
the  vessel  sought  to  be  held  for  salvage  was 
a  vessel  of  war.  In  The  Jassy  (1906)  I*  J. 
Privy  Council,  93,  the  vessel  was  the  prop- 
erty of  the  King  of  Roumanla,  employed  for 
the  public  purposes  of  the  state  In  connec- 
tion with  the  national  railways  In  Rou- 
manla. In  Mason  v.  Intercolonial  Railway 
of  Canada,  19T  Mass.  349,  83  N.  B.  876,  16 
L.  R.  A.  (N.  S.)  276.  125  Am.  St.  Rep.  371, 
14  Ann.  Cas.  574,  the  railway  was  the  prop- 
erty of  the  King  of  England,  and  not  of  a 
business  corporation,  operated  through  hia 
government  of  Canada  for  the  public  pur- 
poses of  Canada. 

In  all  these  cases,  the  determining  fact 
was  that  the -property  was  the  property  of 
the  foreign  sovereign.  In  none  was  the  ac- 
tion against  a  mere  business  corporation.  It 
is  not  claimed  that  the  Comlslon  Reguladora 
was  owned  by  the  government  of  Yucatan. 
It  seems  that  the  growers  of  sisal  hemp  and 
the  government  of  Yucatan  were  alike  In- 
terested. The  case  seems  somewhat  analo- 
gous to  the  original  United  States  Bank,  In 
which  both  the  government  and  private  citi- 
zens were  Interested  as  stockholders  and  the 
government  also  because  the  bank  had  been 
Incorporated  to  act  as  its  fiscal  agent.  To 
such  a  case  the  reason  for  Immunity  does 
not  extend.  Bank  of  United  States  v.  Plant- 
ers' Bank  of  Georgia,  9  Wheat.  904,  6  L.  Ed. 
244.  The  state  of  Georgia  was  a  corporator 
of  and  stockholder  In  the  Planters'  Bank. 
The  bank  in  an  action  on  Its  notes,  pleaded 
to  the  jurisdiction.  The  court  held  that  the 
bank  was  not  exempt  from  being  sued  by  the 
circumstance  that  the  state  was  a  corpora- 
tor.   Chief  Justice  Marshall  said: 

"It  IB,  we  think,  a  sound  principle  that  when 
a  government  becomes  a  partner  in  any  trading 
company,  it  divests  itself,  so  far  as  concerns  the 
transactions  of  that  company,  of  its  sovereign 
character,  and  takes  that  of  a  private  citizen. 
Instead  of  communicating  to  the  company  its 
privileges  and  its  prerogatives,  it  descends  to  a 
level  with  those  with  whom  it  associates  itself, 
and  takes  the  character  which  belongs  to  its 
associates,  and  to  the  business  which  is  to  be 
transacted.  Thus,  many  states  of  this  Union, 
who  have  an  interest  in  banks,  are  not  suable 
even  in  their  own  courts,  yet  they  never  exempt 
the  corporation  from  being  sued.  The  state  of 
Georgia,  by  giving  to  the  bank  the  capacity  to 
sue  and  be  sued,  voluntarily  strips  itself  of  its 
sovereign  character,  so  far  as  respects  the  trans- 
actions of  the  bank,  and  waives  all  the  privileg- 
es of  that  character.  As  a  member  of  a  cor- 
poration, a  government  never  exercises  its  sov- 
ereignty. It  acts  merely  as  a  corporator,  and 
exercises  no  other  power  in  the  management  of 
the  affairs  of  the  corporation  than  are  expressly 
given  by  the  incorporating  act. 

"The  government  of  the  Union  held  shares  in 
the  old  Bank  of  the  United  States,  but  the  priv- 
ileges of  the  government  were  not  Imparted  by 


that  circumstance  to  the  bank.  The  United 
States  was  not  a  party  to  suits  brought  by  or 
against  the  l>ank  in  the  sense  of  the  Constitu- 
tion. So  with  respect  to  the  present  bank. 
Suits  brought  by  or  against  it  are  not  under- 
stood to  be  brought  by  or  against  the  United 
States.  The  government,  by  becoming  a  corpo- 
rator, lays  down  its  sovereignty,  so  far  as  re- 
spects the  transactions  of  the  corporation,  and 
exercises  no  power  or  privilege  which  is  not 
derived  from  the  charter." 

This  was  approved  and  followed  a  few 
years  later  in  a  case  where  the  Bank  of  Ken- 
tucky pleaded  to  the  jurisdiction  that  the 
state  of  Kentucky  was  sole  proprietor  of  the 
stock  of  the  bank.  The  rule  has  recently 
been  reiterated  In. Hopkins  v.  Clemson  Col- 
lege, 221  U.  S.  636,  81  Sup.  Ct.  654,  65  L.  Ed. 
890,  35  L.  R.  A.  (N.  S.)  243.  The  reason  for 
Immunity  Is  not  applicable  to  such  cases. 

The  dignity  of  the  government.  If  It  suf- 
fers at  all,  suffers  because  It  voluntarily  ea- 
ters Into  a  commercial  enterprise,  and  its  hi- 
dependence  Is  not  affected  by  proceedings 
against  the  corporation.  The  exten.sion  of 
the  rule  of  Immunity  has  been  carried  far 
since  In  Marshall's  day  It  was  a  question 
whether  even  a  public  vessel  of  war  was 
Immune  from  seizure;  but  it  has  never  bet<ii 
carried  so  far  as  to  permit  a  foreign  govern- 
ment to  detract  from  the  Independence  and 
dignity  of  the  nation  which  was  hospitable 
to  Its  corporations  by  making  them  public 
agencies  and  thereby  attempting  to  with- 
draw them  from  the  Jurisdiction  of  their 
host.  The  lndei)endence  and  dignity  of  a 
state  requires  that  It  should  be  free  to  exer- 
cise jurisdiction  quite  as  much  as,  In  a  dif- 
ferent case,  it  should  refuse  to  exercise  ju- 
risdiction. The  dignity  and  Independence  of 
New  Jersey  la  quite  as  Important  as  the  dig- 
nity and  independence  of  Yucatan.  Our  dig- 
nity and  Independence  would  suffer  If  we 
should  be  unable  to  exercise  jurisdiction  In 
our  own  borders  over  a  business  corporation 
which  Is .  here  only  by  our  courtesy.  That 
courtesy  Is  extended,  or  must  be  assumed  to 
be  extended,  to  the  corporation  upon  terms 
that  It  shall  be  subject  to  our  law. 

[5]  I  have  thus  far  dealt  with  the  case  as 
If  the  state  of  Yucatan  was  one  of  the  sover- 
eign states  which  Is  Immune  from  the  juris- 
diction of  the  courts  of  another  state.  That 
view  Is  too  favorable  to  the  defendants.  R 
is  clear  from  the  affidavits  and  the  extracts 
from  otflcial  documents,  translations  of  which 
have  been  attached,  that  Yucatan  is  a  mem- 
ber of  the  federated  state  of  Mexico,  and  in 
external  relations  the  United  States  of  Mex- 
ico is  alone  sovereign.  "A  federated  state," 
says  a  writer  of  repute  on  International  law, 
"is  an  independent,  central  organism  baring 
Its  own  machinery  (rouages)  which  absorbs, 
In  the  view  of  International  law,  all  the  in- 
dividual states  which  are  associated  togeth- 
er. The  federal  power  has  alone  and  exclu- 
sively the  enjoyment  and  exercise  of  exter- 
nal sovereignty.  It  alone  has  the  direction  of 
external  relations.  The  Independence  of  each 
associated  state  In  this  reepect  is  sunk  In 
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the  sovereignty  of  the  federal  state.  Bonfila, 
Droit  International  Public,  S  172.  Bonflls 
merely  states  tbe  unanimous  opinion  of  writ- 
ers on  international  law,  so  far  as  I  bare 
been  able  to  examine  them.  Blnntschli,  par. 
TOIf;  Wheaton,  |  46;  1  Moore,  Internation- 
ol  Law  Digest,  23,  {  11,  quoting  Wheaton; 
Hall's  International  Law  (5th  Ed.)  24,  2S. 

The  members  of  a  federal  republic  are 
unlTeTsally  treated  as  having  no  Independent 
existence  as  states  In  their  external  rela- 
tions. Lacking  this  independence,  they  lack 
the  very  foundation  for  tbe  right  to  immu- 
nity from  judicial  process. 

[I]  It  Is  argued  that,  in  addition  to  the 
InmnDlty  of  states  fully  sovereign  under  the 
roles  of  international  law,  states  of  imper- 
fect sovereignty,  such  as  members  of  a  fed- 
eral union,  are  not  subject  to  suit  under  tbe 
rules  of  municipal  law.  Without  stopping  to 
consider  the  general  proposition,  It  is  enough 
to  say  that  the  present  suit  la  not  against 
the  state  of  Yucatan,  but  against  a  business 
corporation  in  which  tliat  state  may  be  more 
Or  less  directly  interested.  Even  under  the 
Eleventh  Amendment  to  our  federal  Consti- 
tution, it  Is  settled  that  suits  may  be  main- 
tained against  officers  of  a  sovereign  state. 
So  far  has  this  gone  that  an  Attorney  Gen- 
eral has  been  enjoined  from  enforcing  a  state 
statute  or  bringing  an  indictment  Ex  parte 
Young,  209  U.  S.  123,  28  Sup.  Gt.  441,  62  L. 
Ed.  714,  13  U  B.  A.  (N.  S.)  932,  14  Ann. 
Cas.  IM ;  Smyth  T.  Ames,  108  U.  S.  466,  18 
Sup.  Ct  418,  42  L.  Ed.  819. 

There  is  no  general  principle  which  pre- 
vents an  action  against  a  state,  aside  from 
the  rule  of  Immunity  above  set  forth.  In- 
deed, the  Constitution  of  the  United  States 
expressly  provides  for  jurisdiction  In  the 
federal  courts  in  such  cases.  The  Charkleh, 
above  cited,  is  authority  for  the  proposition 
that,  except  in  the  case  of  immunity  arising 
from  sovereignty,  an  action  will  He  against 
a  foreign  go\'erument  not  completely  sover- 
dgn. 

The  subsequent  criticisms  of  this  case  In 
Tbe  Parlement  Beige  did  not  go  to  this  fea- 
ture. It  was  not  even  suggested  that  a  state 
of  imperfect  sovereignty  was  not  subject  to 
the  jurisdiction  of  the  courts. 

[7,  S]  There  is  a  narrower  objection  made 
to  the  present  proceedings.  It  is  said  tbe  ac- 
tion is  brought  to  recover  damages  for  the 
conversion  of  crops  grown  on  the  plaintiff's 
land  in  Yucatan,  and  that  this  action  will 
not  lie,  but  that  plaintiff  must  secure  his  re- 
dress by  a  local  action  of  which  the  courts 
of  Yucatan  alone  have  jurisdiction.  Lehigh 
Zinc  &  Iron  Co.  v.  N.  J.  Zinc  &  Iron  Co.,  55 
N.  J.  Law,  350,  26  Atl.  920,  is  appealed  to  as 
authority.  That  rule,  however,  is  applicable 
only  in  case  the  defendant  was  In  open, 
peaceable,  adverse,  and  exclusive  possession 
of  the  land  when  the  crop  was  gathered.  On 
this  point  there  is  no  proof.    Much  is  said 


in  the  defendant's  affidavits  about  the  se- 
questration of  the  plaintiff's  land  either  by 
the  government  of  Yucatan  or  by  the  United 
States  of  Mexico,  but  there  is  no  competent 
proof  of  such  sequestration.  It  must  have 
been  by  some  government  order  or  act  or 
some  judicial  process.  The  proper  way  to 
prove  the  sequestration  would  have  been  to 
produce  a  properly  exemplified  copy  of  the 
order,  decree,  or  process  or  proof  of  the 
government  acts  that  deprived  tbe  plaintiff 
of  the  use  of  his  land,  and  we  ought  to  have 
been  informed  at  least  of  the  date  of  the 
sequestration,  bo  that  we  might  know  wheth- 
er it  was  before  or  after  the  crops  for  which 
the  suit  is  brought  were  severed.  It  is  true 
that  on  the  trial  of  this  action  the  defend- 
ant may  be  able  to  prove  that  it  had  title 
derived  from  sequestration  proceedings  in 
Yucatan  superior  to  the  plaintififs  title;  it 
may  be  able  to  show  that  tbe  situation  was 
such  that  the  plaintiff  cannot  maintain  this 
transitory  action,  but  must  bring  a  local  ac- 
tion in  the  courts  of  Yucatan.  Those  ques- 
tions will  properly  arise  at  the  trial;  they 
cannot  be  tried  out  on  the  present  affidavits 
on  a  motion  to  set  aside  the  attachment 
The  motion  must  be  denied  with  costs. 


CRONIK  V.  LEE  et  al. 

(Supreme  Court  of  New  Jersey.    March  28, 
1918.) 

(SyUaiut  by  the  Court.) 

1.  Mandamus  9=>7Q  —  Municipal  Cobfoba- 
TIONS  «=>159(1)  —  Kecall  —  Obdbb'—  Pow- 
EB  OF  Municipal  Clerk. 

Section  12  of  the  statute  providing  for  a  re- 
call election  (P.  L.  1911,  p.  462),  and  Uie  amend- 
ments thereof,  does  not  authorize  a  Justice  of 
the  Supreme  Court  to  order  the  municipal  clerk 
to  call  such  an  election  until  the  clerk  has  made 
a  determination  as  to  tbe  eufBciency  or  the  In- 
sufficiency of  the  ^tition  filed  praying  for  such 
an  election.  It  is  the  duty  of  the  municipal 
derk  to  make  such  a  determination.  If  be  de- 
termines the  petition  sufficient,  then  it  is  his  du- 
ty to  call  an  election,  and  a  neglect  to  perform 
this  duty  is  enforceable  by  mandamus,  and  not 
by  an  order  of  the  Justice  under  section  12. 

2.  Man  DAUBS  ^s»76— Recall  Petition— R». 
POBT  on  SumoiENCT— Statute. 

The  statute  requires  the  municipal  clerk  to 
determine  the  sufficiency  of  the  petition.  If  he 
flnds  it  sufficient,  it  is  his  duty  to  call  tbe  elec- 
tion; if  he  finds  it 'insufficient,  he  must  report 
his  objections  to  the  Justice  of  the  Supreme 
Court  holding  the  circuit  in  the  county  where 
the  municipality  is  located,  and  tbe  Justice  then 
sustains  or  overrules  the  objections.  If  sustain- 
ed, the  petition  is  then  returned  to  the  petition- 
ers; il  overruled,  it  then  becomes  the  duty  of 
the  clerk  to  call  the  election.  In  either  of  these 
cases  the  clerk  may  be  required  to  perform  his 
duty  by  mandamus.  If  the  clerk  determines  the 
petition  to  be  insufficient  but  does  not  report 
his  objections  to  tbe  Justice  of  the  Supreme 
Court;  he  may  be  compelled  to  make  such  a  re- 
port; but  until  the  sufficiency  of  the  petition  is 
determined  the  Justice  of  the  Supreme  Court 
cannot,  by  a  summary  order  under  P.  L.  1915, 
p.  631,  i  12,  direct  the  clerk  to  call  the  election. 
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Certiorari  separately  prosecuted  by  Mat- 
hew  T.  Cronln,  Horace  Roberson,  Henry 
Wilson,  and  Hugh  Mara,  against  William  P. 
Iice,  City  Clerk  of  Bayonne,  and  Robert  O. 
King,  to  review  an  order  of  a  justice  of  the 
Supreme  Court  directing  the  city  clerk  to 
call  an  election  to  determine  whether  prose- 
cutors, as  City  Commissioners,  be  recalled. 
Orders  In  each  case  set  aside. 

Argued  February  term,  1918,  before  BER- 
GEN and  BLACK,  JJ. 

Collins  &  Corbln,.  of  Jersey  City,  for  prose- 
cutors. Marshall  Van  Winkle,  of  Jersey  City, 
and  Alfred  Brenner,  of  Bayonne,  for  defend- 
ants. 

BERGEN,  J.  Petitions  were  filed  In  each 
of  the  above-stated  cases  with  the  derk  .of 
the  dty  of  Bayonne  requesting  him  to  call 
an  election  to  determine  whether  the  voters 
of  the  city  desired  to  recall  the  prosecutor 
in  each  of  the  four  cases,  according  to  the 
provisions  of  an  act  relating  to,  regulating, 
and  providing  for  the  government  of  cities, 
towns,  boroughs,  and  other  municipalities 
governed  by  boards  of  commissioners  or  im- 
provement commissions  witMn  this  state  (P. 
L.  1911,  p.  462,  and  the  supplements  thereto 
and  amendments  thereof) ;  the  prosecutors 
having  been  previously  elected  as  members 
of  the  board  of  commissioners  of  the  city  and 
then  being  In  office.  Although  the  proceed- 
ing against  each  prosecutor  was  distinct,  the 
substantial  questions  Involved  are  the  same, 
and  the  cases  were  argued  together. 

The  undisputed  facts  are  that  after  the  iie- 
tltlons  were  filed  the  city  clerk  determined 
that  they  did  not  oonform  to  the  statute  and 
presented  his  objections  In  writing  to  the 
Justice  of  the  Supreme  Court  assigned  to 
hold  the  circuit  court  in  the  county  within 
which  the  city  was  located,  who,  after  ex- 
amining the  petitions,  sustained  certain  of 
the  objections  and  made  an  order: 

"That  because  of  such  objections  the  names  of 
signers  of  aaid  petition,  hereinafter  set  forth, 
are  hereby  rejected  from  the  petition." 

As  the  names  thus  rejected  reduced  the 
number  of  petitioners  below  the  number  re- 
quired by  statute,  the  Justice  also  ordered: 

"That  as  to  the  further  objection,  which  reads 
as  follows:  'That  712  names  appear  on  the  pe- 
tition where  signers  of  affidavits  have  not  been 
registered'— such  objection  was  not  passed  upon 
or  considered  because  it  was  unnecessary." 

The  petitions  were  thereupon  returned  by 
the  clerk  to  the  agent  of  the  petitioners. 
Subsequent  to  this  the  petitioners  secured  ad- 
ditional signers,  on  separate  papers,  and  at- 
tached them  to  the  original  petitions  and  re- 
filed  both  the  original  and  the  additional  pe- 
titions with  the  clerk,  who  determined,  but 
not  within  the  ten  days  fixed  by  the  statute, 
that  the  petitions  were  still  InsuflSdent,  but 
did  not  return  the  petition  to  the  petitioners 
or  make  a  report  to  the  Justice  who,  on  the 
31st  day  of  January,  1918,  made  an  order  in 


each  case  that  the  dty  clerk  immediately 
proceed  to  call  an  election  for  the  recall  of 
each  of  the  commissioners,  and,  evidently  be- 
ing of  opinion  that  the  right  to  make  the  or- 
ders, under  the  conditions  present,  was  de- 
batable, Immediately  allowed  a  writ  of  cer- 
tiorari in  each  case  to  review  the  respective 
orders;    the  allocaturs  containing  a  stay. 

The  defendants  are  William  P.  Lee,  city 
clerk,  and  Robert  C.  King,  agent  for  the  pe- 
titioners. 

[1,2]  The  proofs  taken  In  support  of  tbe 
writ  of  certiorari  show  that  between  the  orig- 
inal filing  of  the  petitions,  and  the  reSUng 
of  them  as  amended,  a  general  election  had 
taken  place;  that  there  was  a  new  registry 
list;  and  that  a  considerable  number  of  the 
signers  of  the  additional  petitions  were  not 
registered  voters  at  the  last  previous  election. 
On  the  arguments  the  insuffldency  of  the  pe- 
titions was  not  seriously  contested.  The 
principal.  If  not  the  only,  ground  upon  which 
the  defendants  rely.  Is  that  the  amended  pe- 
titions were  new  petitions,  and  that  the 
dty  clerk  not  having  filed  any  objecdous 
with  the  Justice  of  the  Supreme  Court  with- 
in ten  days  after  the  filing,  the  prosecutors 
are  estopped  to  deny  their  sufficiency,  and 
for  want  of  such  exceptions  by  the  dty  clerk 
the  orders  under  review  are  final,  and  the 
sufficiency  of  the  petitions  is  not  subject  to 
investigation  by  this  court. 

Assuming  that  these  petitions  when  last 
filed  by  the  city  clerk  were  new  petitions,  and 
that  the  clerk  did  not  determine  them  to  be 
insufficient  within  the  time  limited  by  the 
statute,  or  file  with  the  Justice  of  the  Su- 
preme Court  any  objections  to  them,  the  ques- 
tion is  presented  whether  the  neglect  of  the 
clerk  justifies  such  justice  In  malting  the 
orders  under  review  without  any  determina- 
tion that  the  petitions  conform  with  the 
law. 

If  this  be  answered  In  the  affirmative,  then 
it  Is  within  the  power  of  the  city  clerk  to 
procure  the  calling  of  such  an  election  upon 
an  Illegal  petition  by  refusing  to  perform 
his  legal  duty  to  determine  their  sufficiency. 
The  statute  requires  the  dty  derk  to  deter- 
mine, either  that  the  petition  does  comply 
with  the  statute,  or  that  it  does  not.  If  he 
decides  that  it  does,  he  must  call  the  elec- 
tion; if  he  decides  that  It  does  not,  he  is 
not  required  to  call  it  unless  the  Justice  of 
the  Supreme  Court  acting,  not  as  a  judicial 
officer,  but  as  the  agent  of  the  state  in  aid 
of  its  election  machinery,  overrules  his  ob- 
jections, in  which  case,  it  being  determined 
that  the  petition  is  in  compliance  with  the 
law,  it  becomes  his  duty  to  so  dedde  and  call 
the  election;  in  either  case  he  must  make 
a  determination,  and  his  refusal  is  the  non- 
performance of  a  legal  duty  enforceable  by 
mandamus  only.  The  Justice  of  the  Supreme 
Court  in  the  performance  of  his  duty  under 
this  statute  has  no  power  to  order  an  elec- 
tion called  tmless  It  can  be  Implied  from  sec- 
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tlon  12  of  the  supplement  t»  the  statnte,  P. 
L.  1915,  S  622,  to  be  later  considered,  for  his 
power  is  limited  in  section  11  to  sustaining 
or  oTerruling  any  or  oil  objections  of  the  city 
clerk.  If  the  clerk  Is  sustained,  then  there 
is  no  proper  i)etltion ;  but,  if  be  is  overruled, 
th<>n  there  is  a  petition  which  complies  with 
the  law  and  he  must  act  accordingly.  His 
legal  duty  being  established,  its  performance 
can  be  enforced  by  mandamus. 

The  defendants  rely  upon  section  12  of  the 
act  of  1915  to  sustain  their  position  that  the 
Justice  of  the  Supreme  Court  may  make  an 
order  requiring  the  clerk  to  call  the  election 
prayed  for  In  the  petition  without  any  deter- 
mination by  him,  if  the  clerk  fail  to  file  ob- 
jections to  the  petitions,  and  that  such  order 
is  final. 

If  the  section  be  given  this  broad  construc- 
tion,, then  the  justice  can  order  such  an  elec- 
tion without  the  determination  by  the  city 
clerk  either  for  or  against  the  sufficiency  of 
the  petition;  all  that  Is  required  is  nonac- 
tion by  the  clerk.  This  section  does  not  go 
to  this  extent.  It  provides  that,  in  order  to 
carry  out  the  spirit  of  the  law  and  prevent 
the  failure  of  the  recall  election,  "by  reason 
of  any  conflict  of  laws  [or]  Inadequacy  of 
law,  dispute,  misunderstandings,  or  other 
cause,  the  Justice  of  the  Supreme  Court 
holding  the  circuit  In  which  the  municipality 
Is  located  shall  have  power  upon  complaint  of 
the  'agent',  'city  clerk',  Incumbent'  or  "nom- 
inee', to  make  any  order  or  regulation  which 
In  his  judgment  Is  necessary  or  convenient  to 
enable  a  fair  and  impartial  'recall  election' 
to  be  held,  and  such  order  or  regulation  shall 
be  final." 

This  language  manifestly  relates  only  to 
the  conduct  of  the  election  after  it  has  been 
called,  "to  prevent  the  failure  of  the  'recall 
election,' "  for  the  order  he  is  to  make  is  "to 
enable  a  fair  and  impartial  'recall  election'  to 
be  held,"  not  to  provide  for  the  holding  of 
the  election ;  for,  if  this  be  not  so,  the  Jus- 
tice would  have  the  iiower  to  order  an  elec- 
tion without  a  l^al  i)etition  being  filed 
should  the  clerk  fail  to  perform  his  duty.  A 
section  of  the  statute  must  be  interpreted  in 
connection  with  other  sections  which  It  con- 
tains, and,  applying  that  rule  to  the  present 
case,  the  Legislature  has  not  said  and  could 
not  have  intended,  after  providing  for  the 
ascertainment  of  the  sulflclency  of  the  peti- 
tion upon  which  the  recall  election  is  based, 
In  which  the  Justice  of  the  Supreme  Court 
may  be  called  upon  to  participate,  that  he 
gfaonld  have  the  power  to  order  an  election 
In  the  face  of  an  insufficient  petition,  and  in 
the  absence  of  any  report  by  the  city  clerk. 

The  statute  carefully  provides  the  terms  up- 
on which  a  recall  election  may  be  had,  and 
aectlon  12  simply  relates  to  matters  which 
arise  after  the  election  has  been  called.  In 
order  to  prevent  its  failure,  or  to  provide  that 
it  be  held  In  a  fair  and  impartial  manner. 


We  have  no  doubt  of  the  power  of  tills 
court  to  look  into  the  record  upon  which  these 
orders  are  based,  and  in  doing  so  we  find  that 
in  the  three  oases  in  which  Mara,  Roberson, 
and  Wilson  are  the  respective'  prosecutors, 
it  appears  that  excluding  the  names  of  sign- 
ers who  are  not  regiistered,  and  those  ap- 
pearing more  than  once,  there  are  not  sufll- 
dent  signers  to  comply  with  the  law,  and 
therefore  as  to  them  at  least  the  orders 
should  be  set  aside. 

The  petitions  npon  which  the  orders  are 
based  were  submitted  to  the  court,  but  they 
are  so  voluminous  that  It  was  impossible  to 
devote  sufficient  time  to  examine  each  name 
and  compare  the  names  of  the  signers  with 
the  registry  list;  but,  in  the  case  of  one  of 
the  petitions,  a  part  of  the  whole,  it  appears 
that  the  entire  list  of  names  were  signed  by 
the  same  person,  and  its  presentation  was 
a  manifest  fraud,  which  ought  not  to  have  es- 
caped the  notice  of  the  person  presenting  the 
petition.  This  fact  being  brought  to  the  no- 
tice of  the  counsel  for  the  petitioners.  It  is 
only  fair  to  them  to  say  that  they  made  no 
effort  to  defend  the  sufficiency  of  the  peti- 
tions, but  relied  upon  the  estoppel  which  they 
claim  arose  from  the  order  of  the  Justice  di- 
recting the  clerk  to  call  the  election,  which 
order  we  hold,  under  present  conditions,  he 
had  no  power  to  make.  This  result  renders 
It  unnecessary  to  express  any  opinion  on  the 
other  questions  raised  by  prosecutors  on  the 
argument 

The  orders  under  review  wUl  be  set  aside 
In  each  case,  with  costs. 


McEVOT  et  al  v.  BROOKS.    (No.  43/523.) 

(Court  of  Chancery  of  New  Jersey.    March  6, 
1918.) 

1.  Frauds,  Stattjte  or  ®=»129(12)— Sale  ov 
LAnd — Pakt  Perfobmawce. 

For  part  performance  to  justify  parol  evi- 
dence of  the  terms  of  a  parol  contract  for  th« 
sale  of  land,  the  acts  or  conduct  of  the  parties, 
what  they  did  as  distlngruished  from  what  they 
agreed  to  do,  must  be  such  as  to  point  to  the 
existence  of  a  contract  between  them  consistent 
with  that  which  is  set  forth  in  the  bill. 

2.  Specific  Pekfobmance  €=3l21(4)  —  Pabol 
SAI.E  or  Realty — Cleab  Pboof. 

To  enforce  specific  performance  of  a  parol 
contract  for  the  sale  of  realty,  the  proofs  of 
the  contract  must  be  clear  and  convmcing. 

3.  Sfecifio  Pekfobmance  €=>121(4)  —  Con- 
tract TO  RePUBCHASB— SUFFIOIENCT  OF  EVI- 
DENCE. 

In  a  suit  for  specific  performance  of  a  parol 
agreement  to  repurchase  vacant  lots  taken  as 
part  payment  for  residence  property  sold  de- 
fendant by  complainant,  evidence  as  to  the  ex- 
istence of  a  positive  engagement  to  repurchase 
held  insufficient  to  warrant  decree  for  complain- 
ant. 

Suit  for  specific  performance  by  John  Mc- 
Evoy  and  others  against  Harry  F.  Brooks. 
Decree  dismissing  the  bill. 
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In  thia  snlt  complainant  seeks  the  specific 
performance  of  an  alleged  parol  contract 
wherdn  defendant  Is  alleged  to  have  agreed 
to  pay  to  complainant  $300  for  certain  real 
estate. 

The  transaction  set  forth  in  the  bill  is 
substantially  as  follows :  Defendant  by  parol 
agreed  to  purchase  from  complainant  a  cer- 
tain residence  property,  and  to  pay  for  It 
$1,200  In  cash.  Before  the  conveyance  was 
made  defendant  found  that  he  could  raise 
only  $900  In  cash,  and  offered  to  pay  to 
complainant  that  amount  and  convey  to  com- 
plainant two  certain  vacant  lots  of  land  then 
owned  by  defendant  In  satisfaction  of  the  re- 
maining $300;  but  at  the  same  time  by  parol 
agreed  that  he  would  within  two  years  buy 
back  the  two  lots  for  $300.  Accordingly  the 
residence  property  was  conveyed  to  defend- 
ant and  the  two  lots  were  conveyed  to  com- 
plainant The  two  years  having  elapsed, 
complainant  now  seeks  to  enforce  the  parol 
agreement  of  defendant  to  buy  back  the 
lots.  The  only  written  evidences  of  the 
transaction  (except  some  recent  correspond- 
eaco  of  no  material  value)  are  the  two  deeds 
of  conveyance.  The  deed  to  defendant  re- 
cites a  consideration  of  $1,200;  the  deed  to 
complainant  $300.  The  lots  in  question  are 
unimproved. and  in  actual  possession  of  nei- 
ther party. 

Bergen  &  Rlchman,  of  Camden,  for  com- 
plainants. Ott  &  Carr,  of  Camden,  for  de- 
fendant 

LEAMING,  V.  C.  It  is  urged  In  behalf  of 
complainant  that  the  agreement  of  co>mplain- 
ant  to  sell  the  residence  property  for  $1,200 
and  accept  a  conveyance  of  the  lots  for  $300 
in  iMirt  payment,  and  the  agreement  of  de- 
fendant to  buy  back  the  lots  within  two 
years,  were  all  Harts  of  one  entire  contract 
and,  in  consequence,  the  conveyance  to  de- 
fendant of  the  residence  property  must  be 
deemed  in  equity  such  part  performance  of 
the  parol  contract  as  will  remove  It  from  the 
operation  of  the  statute  of  frauds  in  a  suit 
for  specific  performance. 

[1]  A  doubt  as  to  the  sufficiency  of  that 
theory  is  to  be  foand  In  the  accepted  rule 
that  for  part  performance  to  justify  parol 
evidence  of  the  terms  of  the  parol  contract 
the  acts  or  conduct  of  the  parties,  that  Is, 
what  they  did,  as  distinguished  from  what 
they  agreed  to  do,  must  be  such  as  to  point 
to  the  existence  of  a  contract  between  them 
consistent  with  that  which  is  set  forth  in  the 
bill.  See  Pom.  Specific  Per.  {(  107,  108; 
Lozler  v.  Hill,  68  N.  J.  Eq.  300,  69  Atl.  234. 
In  this  case  the  acts  and  conduct  of  the  par- 
ties, aside  from  testimony  of  their  parol 
agreement,  are  solely  to  be  found  In  the  con- 
veyance of  the  residence  property  to  de- 
fendant for  a  consideration  of  $1,200  npon 
the  payment  of  $900  In  cash  and  the  simul- 
taneous conveyance  to  complainant  of  the 
lots  for  $300.  In  appearance  those  acts  con- 
stituted a  flnalty  so  far  as  those  convey- 


ances were  concerned,  and  were  admittedly 
a  flnalty  so  far  as  the  conveyance  of  the  re»- 
Idoice  property  was  concerned.  Those 
transactions  In  no  way  suggest  or  in  the 
slightest  degree  indicate  the  existence  of  any 
other  or  outstanding  engagement  of  the  par- 
ties. The  existence  or  probable  existence  of 
the  other  engagement  here  claimed  is  dis-  , 
coverable  only  by  the  direct  testimony  of  the  j 
fact  It  may  accordingly  be  said  to  be  well 
within  the  field  of  doubt  whether  testimony 
of  the  agreement  to  repurchase  Is  admissible 
in  this  case. 

But  a  further,  and  I  think  unsurmouutable,     ! 
difficulty  is  found  in  doubts  which  must  be 
said  to  exist  as  to  whether  defendant  in  fact 
engaged  to  repurchase  the  lots. 

[2]  In  all  suits  for  specific  performance 
dear  proofs  of  the  contract  are  required  to  ' 
support  that  form  of  extraordinary  relief. 
But  to  enforce  specific  performance  of  a  parol 
contract  for  the  sale  of  real  estate  it  Is  even 
more  Imperative  that  the  proofs  of  the  con- 
tract shall  be  clear  and  convincing.  In  Eyre 
V.  Eyre,  19  N.  J.  Eq.  102,  104,  that  rule  is 
expressed  as  follows : 

"But  if  I  only  doubted,  the  relief  must  be  de- 
nied. The  complainant  qr  actor,  in  all  casies. 
must  prove  his  case  to  the  sntisfnction  of  the 
court ;  but  In  these  cases,  where  the  provisions 
of  the  statnte  of  frauds  are  to  be  set  aside  by 
some  act  of  specific  i)€rformance.  clear  proof  is 
eminently  required.  This  salutary  statute 
should  not  be  lightly  dispensed  with.  And  the 
uncertainty  and  unreliability  of  much  of  the 
evidence  in  this  case  shows  the  wisdom  of  that 
statute,  and  throws  a  doubt  over  the  doctrine 
of  eq\iity  that  part  performance  will  take  a  case 
out  of  it" 

IS]  At  the  hearing  all  parol  testimony 
which  was  offered  touching  the  contract  was 
received.  No  claim  was  made  by  any  one  that 
the  conveyance  of  the  lots  was  by  way  of 
security  for  the  payment  of  the  $300.  All 
agreed  that  the  conveyance  of  the  lots  was 
In  full  satisfaction  of  the  balance  of  the 
purchase  price  of  the  residue  property.  As 
to  whether  defendant  in  fact  agreed  to  re- 
purchase the  lots  the  testimony  Is  In  radical 
conflict.  Defendant  positively  denies  any 
such  agreement.  His  testimony  Is  that  he 
merely  stated  that  if  at  some  future  time  he 
should  be  able  to  repnrdtiase  the  lots  he 
would  do  so  at  the  price  he  sold  them  for, 
because  they  were  the  first  and  only  real 
estate  he  had  ever  owned ;  but  that  no  prom- 
ise or  assurance  was  given  by  him  that  he 
would  do  so  at  any  time.  The  testimony  of 
complainant  touching  the  agreement  of  re- 
purchase was  positive ;  but  in  practically  all 
other  respects  bis  memory  was  obviously  un- 
reliable, and  his  testimony  In  conflict  with 
clearly  established  facts.  The  testimony  of 
Mrs.  Brown,  a  housekeeper  of  complainant 
was  ixjsitlve  and,  on  her  direct  examination, 
reasonably  Impressive.  On  her  rebuttal  ex- 
amination her  testlnwny  was  distinctly  less 
Impressive  and  disclosed  circumstances  sur- 
rounding the  transaction  measurably  con- 
sistent   with    defendant's    testimony.     Her 
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testimony,  however,  was  that  defendant  said 
lie  would  take  the  lots  back  and  pay  $300 
at  the  end  of  two  years  If  Mr.  McEvoy  (com- 
plainant) "did  not  want  them."  This  sugges- 
tion that  complainant  was  privileged  to  keep 
the  lots,  if  accurate,  rendered  the  alleged 
contract  one  binding  on  defendant,  bat  not 
binding  on  complainant,  and  measurably  at 
variance  with  the  contract  asserted  by  the 
bin  and  by  the  testimony  of  complainant. 

A  careful  consideration  of  the  entire  testi- 
mony leads  me  to  such  doubts  touching  the 
existence  of  a  positive  engagement  to  repur- 
chase the  lots  that  I  am  convinced  a  decree 
of  specific  performance  is  unwarranted  by 
the  evidence,  even  though  the  testimony  of 
the  contract  should   be  deemed   competent. 

I  wlU  advise  a  decree  dismissing  the  bill. 


BOZARTH  V.  EGG  HARBOR  OITX. 
(No.  42/576.) 

(Court  of  CThancery  of  New  Jersey.    March  2, 
1918.) 

1.  Dedication  $=»19(5)— Sai^bs  with  Refeb- 
EN-CE  TO  Plats. 

Where  filed  plat  showed  parcels  of  ground 
&8  "Turner  Parr*  and  "Singer  Park,"  and  lots 
were  sold  by  reference  to  such  plat,  there  was 
a  "dedication"  of  such  parcels  to  the  public. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Dedica- 
tion.] 

2.  MunlCIFAL      COBPOBATIOITB       €=>225(3)    — 

Saixs  or  Public  Lands  —  Pkivate.  Ease- 
ments. 
One  buying  lots  within  a  city  with  refer- 
ence to  a  plat  designating  certain  squares  as 
inrks  and  public  market  places  has  private 
rights  therein  in  the  nature  of  easements,  and 
where  the  vendor  subsequently  deeded  them 
to  the  city,  with  the  reservation  that  they  be 
used  for  such  purposes,  the  Legislature  had  no 
power  to  authorize  the  city  to  sell  them  for 
commercial  purposes,  and  thev  could  not  be 
sold  under  Act  April  19,  1915  (P.  L.  p.  642),  au- 
thorizing any  city  which  had  acquired  for  pub- 
lic use  lands  not  used  or  needed  for  public  pur- 
poses, or  the  farther  use  of  which,  in  the  judg- 
ment of  said  board  or  body,  is  no  longer  desira- 
ble, to  sell  or  exchange  or  lease  such  land : 
nor  under  Act  March  31,  1890  (P.  Ll  p.  530), 
relating  specifically  to  the  conveyance  to  such 
city. 

Bill  by  Austin  J.  Bosarth  to  enjoin  Egg 
Harbor  Caty,  a  municipal  corporation,  from 
selling  certain  blocks  of  land.  Issuance  of 
Injunction  advised. 

By  this  suit  complainant  seeks  to  enjoin 
defendant  municipality  from  selling  a  certain 
block  of  land  situate  in  that  municipality  and 
known  as  "Turner  Park" ;  also  another  sim- 
ilar block  known  as  "Singer  Park" ;  also 
a  third  tract  comprising  three  blocks  and 
known  as  "Market  Places." 

The  case  has  been  submitted  at  final  hear- 
ing on  an  agreed  statement  of  facts. 

It  appears  by  the  statement  of  facts  that 
the  Gloucester  Farm  &  Town  Association  was 
incorporated  In  the  year  1854  for  the  pur- 
pose of  buying,  selling,  and  Improving  real 


estate,  and  soon  thereafter  acquired  a  tract 
of  land  containing  in  area  several  thousand 
acres.  Defendant  municipality  was  Incorpo- 
rated in  the  year  1858  (P.  L.  1858,  p.  385), 
and  embraces  territorially  a  portion  of  the 
original  Gloucester  Farm  &  Town  Associa- 
tion tract  By  its  corporate  act  defendant 
municipality  Is  given  power  to  purchase, 
hold,  and  convey  real  estate  and  to  estab- 
lish public  grounds.  The  land  here  In  con- 
troversy la  within  the  corporate  boundaries 
of  defendant  municipality. 

In  the  year  1865  the  Gloucester  Farm  & 
Town  Association  filed  in  the  clerk's  office 
of  the  county  a  map  of  its  lands.  That  map 
divides  the  entire  tract,  including  that  part 
within  the  boundaries  of  defendant  mvmicl- 
pallty,  into  blocks  by  the  delineation  of  inter- 
secting streets.  Each  block  so  delineated  on 
the  map  was  numbered,  except  a  few  which 
were  marked  with  Inacrlptions  which  indi- 
cated that  they  were  set  apart  for  public 
use  and  were  not  to  be  sold  tor  private  uses. 
A  lithographed  copy  of  that  map  forms  a 
port  of  the  stipulated  facts  and  is  marked 
Eshibit  A.  On  that  exhibit  one  of  the  blocks 
here  in  question  is  the  extreme  southwesterly 
block  of  a  tier  of  unnumbered  blocks  ex- 
tending northeastwardly  and  southwestward- 
ly  across  the  entire  tract  and  forming  the 
northwesterly  boundary  of  defendant  munic- 
ipality. That  tier  of  blocks  is  marked 
on  the  map  "Gardens,"  and  the  said  south- 
westerly block  of  the  tier  Is  marked  "Tur- 
ner Park."  The  right  of  the  municipality 
to  sell  that  blocb  of  land  marked  "Turner 
Park"  is  drawn  In  question  in  this  suit. 
A  similar  tier  of  unnumbered  blocks,  parallel 
with  the  other  tier  and  forming  the  south- 
easterly boundary  of  defendant  municipality, 
extends  Across  the  map.  The  extreme  south- 
westerly blodc'of  that  tier  is  marked  "Singer 
Park."  The  right  of  defendant  municipality 
to  sell  that  block  also  Is  in  question  in  this 
suit.  The  other  tract  drawn  in  question  by 
this  suit  is  now  knovm  as  "Market  Places." 
It  comprises  three  blocks  of  land,  one  num- 
bered on  the  map  320,  one  containing  no 
mimt>er  on  the  map,  but  obviously  Intended 
to  be  block  444,  and  the  (Aher  numbered  on  the 
map  435.  These  three  blocks  are  separated 
by  streets,  and  are  all  adjacent  to  a  street 
In  which  la  delineated  a  railway  marked 
"Camden  &  Atlantic  Railroad."  There  also 
appears  on  the  map  an  octagonal  drawing, 
which  extends  In  part  on  each  of  the  three 
named  market  blocks  and  also  extends  over 
the  railroad  street,  with  the  word  "SUti<m" 
written  in  it.  This  delineation,  standing 
alone,  indicates  that  the  parts  of  these  three 
blocks  which  are  covered  by  the  octagonal 
drawing  are  occupied  by  or  are  to  be  used 
as  a  railroad  station  for  the  railroad  shown 
on  the  map. 

January  16,  1872,  another  map  was  filed 
in  the  coimty  clerk's  office.     That  map  la 
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now  commonly  known  as  ttae  official  map  of 
defendant  municipality.  That  map  subse- 
quently became  lost  from  tbe  files  of  the 
clerk's  office,  and  a  duplicate  thereof  was 
filed  In  the  clerk's  office  March  3,  1886.  A 
copy  Is  marked  In  the  stipulation  Exhibit  B. 
That  map  embraces  only  that  part  of  tbe 
tract  of  the  Gloucester  Farm  &  Town  Asso- 
ciation which  is  within  the  corporate  limits 
of  defendant.  The  stipulation  filed  herein 
states  that  this  map  (Exhibit  B)  is  a  fac 
simile  of  the  original  map  of  1865,  except  In 
that  the  1865  map  covered  additional  ter- 
ritory; but  a  comparison  of  the  two  maps 
shows  differences  which  may  be  of  Impor- 
tance. In  the  1872  map  the  several  numbered 
blocks  are  subdivided  Into  lots;  whereas  in 
the  1866  map  the  method  of  subdivision  of 
blocks  is  disclosed  by  a  small  drawing  to  an 
enlarged  scale  below  the  map  proper.  While 
on  the  1865  map  the  tiers  of  blocks  forming 
the  extreme  northwesterly  and  southeasterly 
boundary  of  the  municipality  were  unnum- 
bered and  were  marked  "Gardens,"  in  the 
1872  map  these  "Gardens"  blocks  are  num- 
bered, and  are  also  subdivided  Into  lots,  and 
the  name  "Gardens"  is  omitted.  In  both 
maps  the  extreme  southwesterly  lot  of  each 
of  these  two  tiers  of  lots  Is  left  blank,  with- 
out number  or  other  marks,  except  the  words 
"Turner  Park"  as  to  one  and  "Singer  Park" 
as  to  the  other.  In  the  1872  map  the  terri- 
tory which  Is  referred  to  in  the  stipulation 
as  the  "Market  Places"  Is  delineated  In  a 
manner  materially  dlflferent  from  that  of 
the  earlier  map.  In  the  1872  map  the  three 
blocks  are  left  blank,  except  as  to  the  follow- 
ing marks:  Each  block  is  numbered  In  its 
center,  the  numbers  corresponding  to  the 
former  map;  lot  320  has  the  words  "Market 
PI."  written  across  it;  lot  435^  has  the  word 
"Stuben  PI."  written  across  It ;'  no  words  are 
written  on  the  center  lot;  also  a  line  is 
dravm  across  each  lot  at  the  place  where 
the  octagonal  drawing  shown  on  tbe  earlier 
map  would  extend  to.  The  stipulation  does 
not  specifically  state  whether  this  1872  map — 
which  map  is  now  commonly  referred  to  as 
the  official  map  of  the  municipality — was  fil- 
ed by  the  Gloucester  Farm  &  Town  Associa- 
tion or  by  defendant  municipality,  although 
the  stipulation  appears  to  assume  that  it  was 
filed  by  the  former.  It  Is  referred  to  In  the 
exhibit  about  to  be  considered  as  a  special 
map  of  the  Gloucester  Farm  &  Town  Associa- 
tion. 

By  deed  bearing  date  January  21, 1871,  and 
recorded  January  27,  1872,  the  persons  then 
holding  the  legal  title  of  the  lands  of  ttae 
Gloucester  Farm  &  Town  Association  In  trust 
for  the  use  of  that  association  executed  a 
conveyance  to  defendant  corporation,  which 
is  marked  Exhibit  C2.  The  consideration 
and  granting  part  of  that  deed  is  expressed 
as  follows: 

"Now  this  indenture  witnesseth  that  the  said 
{tarties  of  the  first  part,  for  and  in  considera- 
tion of  certain  valuable  papers  delivered   and 


credits  given  by  the  said  partv  of  tbe  second 
part,  estimated  at  ten  thousand  dollars,  as  for 
and  in  consideration  of  the  sum  of  one  dollar 
well  and  truly  paid  by  the  said  party  of  the 
first  part  at  and  before  the  ensealing  and  deliv- 
ery of  these  presents,  the  receipt  whereof  a 
hereby  acknowledged,  have  granted,  bargained, 
sold,  released,  and  confirmed,  and  by  these  pres- 
ents do  grant,  bargain,  sell,  release,  and  con- 
firm, unto  the  said  city  of  Egg  Harbor  City, 
party  of  the  second  part,  their  successors  and 
assigns,  all  those  certain  parcels  and  lots  of 
land,  avenues,  streets,  back  streets,  public  and 
market  places  and  other  real  estate,  situate  in 
Egg  Harbor  City,  in  the  county  of  Atlantic  and 
state  of  New  Jersey,  known  and  designated  on 
a  special  map  of  the  said  Gloucester  Fann  _& 
Town  Association,  comprising  all  tbe  lands  sit- 
uate within  the  boundary  Tines  of  .said  Egg 
Harbor  City,  which  said  map  bears  even  date 
with  this  conveyance  and  ia  filed  in  the  office 
of  tbe  derk  of  Atlantic  county  the  16th  day  of 
January,  A.  D.  1872,  as  follows: 

"(1)  All  avenues,  streets,  and  back  streets,  to 
wit." 

Then  follows  a  spedflc  description  of  what 
appears  to  be  all  the  streets  In  defendant 
municipality.    The  deed  then  proceeds: 

"(2)  All  the  following  public  places,  to  wit" 

Then  follows,  first,  a  specific  description  of 
what  is  called  In  the  description  "The  City 
Park."  That,  description  Includes  what  Is 
delineated  on  both  maps  as  "City  Park." 
Then  follows  a  description  of  the  market 
places  here  in  question  in  the  following  lan- 
guage: 

"And  further  the  three  market  places  between 
Cincinnati  and  St.  Louis  avenues  and  Agassiz 
street  and  Atlantic  avenue,  designated  on  the 
plan  aforesaid  as  blocks  No.  320,  No.  434,  and 
No.  435,  containing  thirteen  ana  a  half  acres 
more  or  less  (being  subject,  however,  to  a  cer-^ 
tain  permission  given  to  the  (3amden  &  Atlantic 
Railroad  Company  to  locate  a  depot  at  the 
southeast  portion  of  these  market  places)  bound- 
ed and  described  as  follows." 

Then  follows  a  specific  description  of  the 
three  blocks  by  metes  and  bounds.  Tbe  deed 
then  specifically  describes  six  additional 
tracts,  each  of  which  is  referred  to  In  the 
description  of  It  as  a  "Market  Place."  These 
six  market  places  are  not  delineated  on  ei- 
ther of  the  maps  as  such.    Then  follows: 

"And  also  the  Singer  Park,  bounded  and  de- 
scribed as  follows." 

Then  follows  a  specific  description  by 
metes  and  bounds  of  the  block  marked  "Sing- 
er Park"  on  the  two  filed  maps.  Then  fol- 
lows: 

"And  also  the  Turner  Park,  bounded  and  de- 
scribed as  follows." 

Then  follows  a  description  by  metes  and 
bounds  of  the  block  marked  "Turner  Park" 
on  the  two  filed  maps.  The  deed  then  pro- 
ceeds: 

"And  all  the  following  lots  of  land  intended 
for  school  localities,  to  wit" 

'inen  follow  specific  descriptions  of  various 
lots,  none  of  which  appear  to  be  marked  on 
either  map  differently  from  other  lota  Then 
the  following  occurs: 

"And  it  is  hereby  particularly  remarked  and 
conditioned  that  all  the  above  named  and  de- 
scribed public  places  and  avenues,  streets,  and 
back  streets  ate  forever  to  remain  put>Uc  for 
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the  purposes  they  have  originally  been  set  apart 
and  reserved  by  the  Gloucester  Farm  &  Towji 
Association." 

Then  follows: 

"(3)  The  Gloucester  Lake,  with  a  sufficient 
number  of  lots  necessary  for  the  successful  use 
of  the  water  power ;  the  Gloucester  Lake  in- 
cluding a  surroundine  promenade  ground,  be- 
ing permanently  fixed  by  the  said  Gloucester 
Farm  &  Town  Association  within  the  following 
boundaries,  in  which  form  and  limits  it  is  to 
remain  as  a  pond  forever,  to  wit." 

Then  follows  a  specific  description  of  the 
lake  by  metes  and  bounds  and  a  description 
of  various  lots  comprising  territory  adjacent 
to  the  lake.  Then  follows  a  description  of 
two  blocks  called  "the  Brick  Yard."  Then 
follows  a  description  of  a  portion  of  "the 
water  front  on  Mullica  river,"  with  a  proviso 
excluding  adjoining  land.  Then  follows  a  de- 
scription of  two  tiers  of  lots  on  either  side 
of  Antwerp  avenue;  the  lots  described  pass 
Gloucester  Lake  and  City  Park  at  the  south- 
easterly boundaries  of  that  lake  and  park, 
and  Include  the  territory  between  that  lake 
and  park  and  the  tier  of  blocks  marked 
"Gardens"  on  the  original  map,  which  formed 
the  southeasterly  boundary  of  the  municipal- 
ity.   The  deed  then  proceeds: 

"Together  with  all  and  singular  the  buildings, 
improvements,  ways,  rights,  liberties,  privileges, 
hereditaments,  and  appurtenances  to  the  same 
belonging  or  in  any  wise  appertaining,  and  the 
reversions  and  remainders,  rents,  issues,  and 
profits  thereof,  and  also  the  estate,  right,  title, 
interest,  possession,  claim,  and  demand  whatso- 
ever, both  in  law  and  equity  of  the  said  parties 
of  the  first  part  of,  in,  and  to  the  said  premises 
Tith  the  appurtenances,  to  have  and  to  hold  the 
said  premises  with  all  and  singular  the  appurte- 
nances unto  the  said  city  of  Egg  Harbor  City, 
party  of  the  second  part,  their  successors  and 
assigns,  forever ;  subject,  however,  to  the  excep- 
tions and  limitations  expressly  mentioned  in  this 
conveyance." 

Then  follows  a  warranty  of  title  as  against 
the  vendors  or  persons  claiming  under  them. 
The  entire  scope  of  the  provisions  of  this 
deed  are  herein  set  forth,  although  in  this 
suit  only  the  two  parks  and  the  tract  forming 
the  three  market  places  are  brought  In  ques- 
Uon.  The  descriptions  in  the  deed  of  those 
tracts  and  of  the  streets,  it  will  be  noted.  Is 
followed  by  the  express  condition  that  they 
"are  forever  to  remain  public  for  the  purposes 
they  have  originally  been  set  apart  and  re- 
served by  the  Gloucester  Farm  ie  Town  As- 
aodatlOTi,"  and  in  the  description  these  three 
tracts  are  defined  respectively  as  parks  and 
market  places. 

In  the  year  1800  (P.  L.  1890,  p.  530)  the  Leg- 
islature passed  an  act  referring  specifically  to 
this  conveyance  and  reciting  that  whereas, 
certain  public  places  and  schoolhouse  lots 
spedflcAlly  enumerated  In  the  act  had  been 
j        conveyed  by  the  deed  to  Egg  Harbor  City 
I        above  referred  to,  with  a  condition  annexed 
to  the  conveyance  that  said  public  places  and 
schoolhouse  lots  were  forever  to  remain  pub- 
lie  for  the  purposes  they  were  originally  set 
'        apart  and  reserved  by  the  Gloucester  Farm 
&  Town  Association;  and  whereas,  tbe  public 


places  and  schoolhouse  lots  In  said  city  are 
In  locations  where  they  cannot  be  used  by  the 
public  for  the  purposes  they  were  originally 
set  apart:  Therefore  it  was  enacted  that  the 
deed  of  conveyance  was  thereby  confirmed 
and  the  title  to  said  public  places  and  school- 
house  lots  should  be  held  to  be  fully  vested  In 
fee  simple  in  said  city,  free  of  and  discharg- 
ed from  the  conditions,  limitations,  and  re- 
strictions In  the  deed. 

Among  the  blocks  named  in  tbe  act  were 
the  three  blocks  herein  referred  to  as  the 
three  market  places.  The  two  parks  here  In 
question  are  not  there  referred  to. 

In  the  year  1916  (P.  L.  1915,  p.  642)  the 
Legislature  passed  an  act  authorizing  any 
city  which  had  acquired  for  public  use  lands 
and  real  estate  not  used  or  needed  for  public 
purposes,  or  the  further  use  of  which,  in  the 
judgment  of  said  board  or  body,  is  no  longer 
desirable,  to  sell  or  exchange  or  lease  such 
land. 

Complainant  is  the  owner  of  several  thou- 
sand lots  within  defendant  municipality,  all 
acquired  by  him  during  20  years  last  past, 
some  of  which  lots  are  in  close  proximity  to 
and  overlooking  tbe  tracts  of  land  here  In 
controversy.  All  deeds  for  lots  within  tbe 
municipality  executed  since  1872  have  been 
made  with  specific  reference  to  the  map  filed 
in  that  year. 

Herbert  R.  Voorhees,  of  Atlantic  City,  for 
complainant.  Herman  L.  Hamilton,  of  Egg 
Harbor  City,  for  defendant. 

LEAinNG,  V.  C.  (after  stating  the  facta 
as  above).  [1]  The  principles  controlling  ded- 
ication of  land  to  public  use  and  the  public 
rights  flowing  from  such  dedications  have 
been  frequently  defined  by  the  courts  of  this 
state.  The  leading  cases  are:  Methodist 
Church  V.  Hoboken,  33  N.  J.  Law,  13,  97  Am. 
Dec.  696;  Methodist  Church  v.  Hoboken,  19 
N.  J.  Eq.  355 ;  Hoboken  Land  Co.  v.  Hoboken, 
36  N.  J.  Law,  544;  Price  v.  Plalnfield,  40  N. 
J.  Law,  608.  Bayonne  v.  Ford,  43  N.  J.  Law, 
292 ;  Fessler  v.  Town  of  Union,  67  N.  J.  Eq. 
14,  56  Atl.  272;  Borough  of  Spring  Lake  v. 
Folak,  76  N.  J.  Eq.  212,  75  AU.  753.  From 
tliese  authorities  It  is  apparent  that  the  filing 
of  the  map  of  1865  and  the  execution  of  con- 
veyances of  lots  by  reference  thereto  were 
operative  to  effect  an  irrevocable  dedication 
to  public  use  of  tbe  two  blocks  of  land  mark- 
ed, respectively,  "Turner  Park"  and  "Singer 
Park,"  unless  a  part  of  the  stipulation  filed 
herein  and  about  to  be  referred  to  may  be 
found  of  controlling  force.  That  part  of  the 
stipulation  is  to  the  effect  that  at  the  time 
that  map  was  filed  the  Gloucester  Farm  & 
Town  Association  did  not  Intend  the  designa- 
tion of  the  words  "Singer  Park"  and  "Turner 
Jblark"  to  be  taken  In  tbe  sense  tliat  those 
blocks  were  for  public  use  as  parks,  but  in- 
tended to  set  the  blocks  aside  for  the  use  jof 
two  German  societies  of  those  namea  aa 


Digitized  by 


Google 


408 


lOB  ATLANTIC  REPORTER 


(N.J. 


homes  and  for  private  recreation  purposes, 
which  societies  were  organized  and  maintain- 
ed by  the  Gloucester  Farm  &  I'own  Associa- 
tion for  advertising  purposes  to  attract  Ger- 
mans to  the  proposed  German  settlement. 
The  stipulation  further  sets  forth  that  these 
two  German  societies  In  fact  secured  lo- 
cations elsewhere  for  their  use,  and  that 
these  two  blocks  have  never  been  used  for 
park  purposes.  In  Price  v.  Plalnfleld,  supra, 
Justice  Reed,  In  speaking  for  our  Court  of 
Errors  and  Appeals  touching  a  block  of  land 
marked  "Park"  on  a  filed  map,  sald: 

"There  Is  no  such  uncertainty  of  meaning  as 
will  let  in  parol  testimony  to  vary  or  modify 
it.  If  the  grantors  had  a  different  intention, 
that  should  have  appeared  from  the  papers 
themselves.  The  popular  and  natural  meaning 
should  have  been  so  modified,  in  accordance 
with  such  intention.  I  think  that  all  parol  tes- 
timony of  such  intention  was  incompetent  to 
vary  the  purport  of  the  mapping,  filing,  and 
conveyances,  and  that  a  dedication  was  conclu- 
sively effected  by  such  acts." 

See,  also,  Bay onne  v.  Ford,  supra.  In  which 
this  conclusive  force  to  be  given  to  the  word 
"park,"  when  so  used.  Is  declared  to  be  re- 
quired by  public  policy.  But  even  though  a 
dedication  of  theses  two  parks  was  not  ef- 
fected by  the  filing  of  the  map  of  1865  and 
the  subsequent  conveyance  with  reference  to 
it,  the  stipulation  Is  not  clear  that  any  use 
of  the  parks  for  less  than  the  entire  public 
was  Intended  when  the  1872  map  was  filed; 
that  map  and  subsequent  conveyances  with 
reference  to  It  clearly  amount  to  a  dedication 
of  these  two  parks,  and  the  deed  to  the  city 
of  these  parks  containing  the  condition  that 
the  "Public  Places"  and  streets  so  conveyed 
are  forever  to  remain  public  must  be  regard- 
ed, not  only  as  a  renewed  dedication,  but  al- 
so as  an  acceptance  of  such  dedication  by  the 
city.  By  that  deed  the  naked  fee,  until  then 
held  by  the  original  proprietors,  also  passed 
to  the  city. 

The  three  blocks  of  land  which,  are  known 
as  the  market  places  In  some  respects  differ 
from  the  two  parks.  The  delineation  of  these 
three  blocks  on  the  1872  map  does  not  Import 
a  dedication  to  public  use ;  It  imports  a  use 
by  the  railroad  of  a  part  of  the  blocks  for 
station  purposes,  and  Imports  no  use  of  the 
remaining  portion  of  the  blocks  inconsistent 
with  unrestricted  title  of  the  proprietors. 
But  the  filed  map  of  1872  delineates  these 
three  blocks  as  blank  spaces,  save  as  to  the 
numbers  placed  on  the  blocks  and  the  words 
'^Market  PI."  on  block  320  and  the  words 
"Stuben  PI."  on  block  435,  and  the  tracing  of 
what  appears  to  be  the  exterior  boundary 
lines  of  the  station  tract.  All  blocks  on  that 
map,  except  these  three  blocks  and  the  two 
parks  already  referred  to,  are  subdivided  In- 
to lots.  In  the  deed  to  the  city  these  three 
blocks  are  referred  to  as  "the  three  Market 
Places,"  and  as  being  subject  to  a  certain 
permission  given  to  the  Camden  &  Atlantic 
Railroad  Company  to  locate  a  depot  oq  the 
southeast  portion  of  "these  market  places." 


The  condition  In  the  deed  above  quoted  also 
applies  to  these  three  blocks.  The  authorities 
above  cited  appear  to  impel  the  conclusion 
that  the  two  maps,  taken  together,  followed 
by  the  deed  to  the  city  containing  the  con- 
dition above  quoted.  Import  a  dedication  of 
those  three  blocks  to  public  use,  subject  to 
the  right  of  the  railroad  company  to  use  a 
specified  portion  of  thera  for  station  pur- 
poses. 

[2]  All  that  has  been  said  up  to  this  time 
has  reference  alone  to  strictly  public  rights 
arising  from  dedication  of  land  to  public  use. 

But  It  is  unnecessary  to  determine  here 
whether  under  the  facts  disclosed  In  this  ease 
the  parks  and  market  places  In  question  are 
to  be  deemed  to  have  been  dedicated  to  pub- 
lic use.  Distinct  and  Independent  private 
rights  may  arise  In  transactions  of  this  na- 
ture, which  this  court  may  protect  from  inva- 
sion. 

The  leading  case  touching  the  nature  and 
extent  of  such  private  rights  Is  Lennig  v. 
Ocean  City  Association,  41  N.  J.  Eq.  606,  7 
AtL  491,  56  Am.  Rep.  16.  In  that  case  Jus- 
tice Dixon,  speaking  for  our  Court  of  Errors 
and  Appeals  says: 

"Whenever  the  owner  of  a  tract  of  land  lays 
it  out  into  blocks  and  lots  upon  a  map,  and  on 
that  map  designates  certain  portions  of  the  land 
to  be  used  as  streets,  parks,  squares,  or  in 
other  modes  of  a  general  nature  calculated  to 
give  additional  value  to  the  lots  delineated  there- 
on, and  then  conveys  those  lots  by  reference  to 
the  map,  he  becomes  bound  to  the  grantees  not 
to  use  the  portions  so  devoted  to  the  common 
advantage  otherwise  than  in  the  manner  indi- 
cated. •  •  •  From  this  doctrine,  it  of  course 
follows  that  such  distinct  and  independent  pri- 
vate rights,  in  other  lands  of  the  grantor  than 
those  granted,  may  be  acquired  by  implied  cove- 
nant as  appurtenant  to  the  premises  granted, 
although  they  are  not  of  such  a  nature  as  to 
give  rise  to  public  rights  by  dedication.  The 
object  of  the  principle  is,  not  to  create  public 
rights,  but  to  secure  to  persons  purchasing  lots 
under  such  circumstances  those  benefits,  the 
promise  of  which  it  is  reasonable  to  infer  has 
induced  them  to  buy  portions  of  a  tract  laid 
out  on  the  plan  indicated.  Clark  v.  Elizabeth 
[87  N.  J.  Law]  8  Vr.  120  [40  N.  J.  Law]  11 
Vr.  172 ;  Bayonne  v.  Ford  [43  N.  J.  Law]  W 
Vr.  292." 

In  Bridgewater  v.  Ocean  City  R.  R.  Co.,  62 
N.  J.  Eq.  276,  49  Atl.  801,  aflirmed  63  N.  J. 
Eq.  708,  52  Atl.  1130,  this  implied  covenant 
was  enforced  at  the  suit  of  a  lot  holder  dis- 
tant from  the  tract  which  by  implied  cove- 
nant the  land  company  had  agreed  to  keep 
open  and  who  had  purchased  from  a  grantee 
of  the  land  company,  and  was  enforced 
against  a  purchaser  of  the  restricted  space. 

It  follows  that  In  purchasing  lots  with 
reference  to  the  map  of  1872  complainaoc 
came  into  enjoyment  of  private  property 
rights  in  the  nature  of  easements  arising 
from  Implied  covenants  from  the  town-site 
proprietors  that  the  vacant  squares  delineat- 
ed on  that  map  should  not  be  devoted  to 
uses  Inconsistent  with  those  Imported  by  the 
map.  In  the  absence  of  evidence  disclosing 
that   complainant  knew  or   bad  reason  to 
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know  that  the  squares  weie  In  fact  reserved 
lor  purposes  other  than  the  uses  which  the 
map  Imported.  As  defendant  munidpality 
took  the  fee  to  these  open  squares  under  a 
deed  referring  to  that;  map  and  under  the 
express  condition  that  the  avenues  and  pub- 
lic places  so  conveyed  to  it  should  forever 
remain  public  for  the  purposes  they  had  been 
originally  set  apart  and  reserved,  these  Im- 
plied covenants  are  necessarily  enforceable 
against  the  proposed  acts  of  the  municipality 
which  are  designed  to  defeat  the  restricted 
use. 

It  remains  to  consider  the  efTect  of  the 
legislation  already  referred  to. 

The  act  of  1890  is  designed  to  discharge 
the  conditions,  limitations,  and  restrictions" 
contained  In  the  deed. 

The  act  of  1915  is  designed  to  authorize 
the  sale  by  a  municipality  of  land  acquired 
by  It  for  public  use,  when  the  land  is  no  lon- 
ger needed  for  such  use. 

The  question  here  involved  does  not  In- 
clude a  consideration  of  the  power  of  the 
Legislature  to  yield  np  the  right  of  the  pub- 
lic In  land  devoted  to  a  public  use  by  dedi- 
cation. That  power  appears  to  be  conceded 
in  Methodist  Church  t.  Hoboken,  19  N.  J. 
Eq.  355,  and  In  Fessler  v.  Town  of  Union,  67 
X.  J.  Eq.  14,  25,  56  AtL  272.  But,  where 
private  property  rights  exist  in  the  nature 
of  an  easement  touching  the  use  of  the  land 
by  the  owner  of  the  fee,  it  is  obvious  that  no 
legislative  power,  can  disturb  such  rights. 
It  is  such  a  private  property  right  that  com- 
plainant herein  asserts  and  that  our  Consti- 
tution protects. 

As  it  is  conceded  that  the  proposed  sale  of 
these  blocks  by  defendant  municipality  Is  for 
the  purpose  of  enabling  purchasers  to  appro- 
priate the  land  so  sold  to  manufacturing  and 
other  commercial  uses,  and  will  be  operative 
to  effect  that  result,  I  am  obliged  to  advise 
the  issuance  of  an  injunction  against  such 
sales. 


KRUSB  V.   FERBBR. 

(Supreme  Court  of  New  Jersey.    March  4. 
l»ia) 

1  Bbokkbs  «=»74  —  Liabiutt  kts  Couias- 

SIONS. 

A  real  estate  broker  held  entitled  to  recover 
commissions  pursuant  to  contract,  regardless  of 
whether  defendant,  who  signed  individaally, 
coold  qualify  so  as  to  subscribe  himself  as  own- 
er, within  requirement  of  the  statute  of  frauds : 
the  matter  being  considered  entirely  an  act  or 
independent  agency  sufficient  to  impose  liability 
upon  defendant  after  the  other  party,  upon  the 
strength  of  the  promise,  had  acted  upon  it. 

2.  Bbokebs  «=»66<3)— Compensation  —  Saij; 

IR  Which  Bkokeb  was  Inbtbumental. 

Under  contract  allowing  a  broker  commis- 

rioDs,  regardless  of  who  sold  the  property,  the 

broker  could  recover  if  he  was  instrumental  in 


any  way  in  endeavoring  to  effectuate  the  sale 
by  a  bona  fide  effort  to  convey  information  of 
the  fact  covered  by  the  contract  by  exhibiting 
signs,  posting  notices,  circulars,  or  bulletins, 
whether  or  not  he  in  fact,  as  a  result  of  his  ef- 
forts, personally  sold  the  property. 

Appeal  from  the  District  Court  of  Hobo- 
ken. 

Action  by  Julius  H.  Kruse  against  Philip 
Ferber.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

Argued  November  term,  1917,  before 
SWAYZB,  TBENCHARD,  and  MINTURN, 
JJ. 

John  N.  Platoff,  of  Union  Hill,  for  appel- 
lant Horace  L.  Allen,  of  Hoboken,  for  ap- 
pellee. 


MINTURN,  J.  The  plaintiff,  a  real  estate 
broker,  was  authorized  for  a  period  of  four 
months  In  writing  by  defendant  to  secure  a 
purchaser  for  property  in  Weefaawken  for 
$13,600,  In  consideration  of  which  he  was  to 
be  paid  a  commission  of  2  per  cent,  upon  the 
purchase  price,  which  sum  was  to  be  paid  to 
plaintiff,  regardless  of  who  sold  the  property 
during  the  period. 

[1]  The  defendant  within  the  time  pre- 
scribed sold  the  property  himself,  and,  re- 
fusing to  pay  the  stipulated  commissions,  the 
plaintiff  brought  this  suit  to  recover  them. 
It  appeared  at  the  trial  that  the  title  to  the 
property  was  In  the  name  of  defendant's 
wife.  A  nonsuit  was  requested  on  two 
grounds:  (1)  That  defendant  was  not  own- 
er of  the  premises  so  as  to  bind  himself 
as  such  within  the  meaning  of  the  statute 
of  frauds ;  (2)  that  the  contract  was  without 
consideration.  The  second  ground  is  unsub- 
stantial. The  first  ground  requires  consid- 
eration, and  Is  dispositive  of  the  case. 

The  legal  difficulty.  If  any,  Inheres  In  the 
fact  that  defendant  was  not  the  owner  of 
the  premises,  and  did  not  therefore  come 
within  the  language  of  the  statute.  The  lan- 
guage of  the  contract  was  that  if  the  prop- 
erty be  sold  "by  us"  or  "any  other  person 
In  our  behalf"  the  commissions  should  ac- 
crue. The  extent  of  his  ownership  was  no 
more  than  tft^t  formerly  belonging  to  a  ten- 
ant by  curtesy  Initiate,  which  gave  him  a 
Joint  right  of  possession  with  his  wife,  and 
a  possibility  of  a  life  estate  upon  the  birth 
of  living  issue.  It  might  be  argued  from 
this  status  that  this  legal  status  was  suffl- 
cient  to  classify  him  as  the  owner  of  an 
interest  in  the  premises,  an  Interest  sufficient- 
ly generic  to  qualify  him  to  subs-crlbe  him- 
self as  owner  within  the  meaning  of  the  act 
But  we  do  not  think  it  necessary  to  resort 
to  this  reasoning.  We  prefer  to  place  the  de- 
cision upon  the  ground  that  the  defend- 
ant's contract,  regardless  of  the  question 
of   ownership   and    considered    entirely    as 
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the  act  of  an  Independent  agency,  was  suf- 
ficient to  Impose  liability  upon  him  after 
the  other  party  to  the  contract  upon  the 
strength  of  the  promise  had  acted  upon  it. 
This  conception  of  the  legal  status  of  the 
parties  places  the  plaintiff  In  the  attitude 
of  an  employe  hired  for  a  specific  purpose, 
regardless  of  the  interest  of  the  employer  In 
the  subject-matter  of  the  contract,  and  Im- 
poses liability  upon  the  latter,  regardless  of 
his  ownersliip  of  the  subject-matter.  Mc- 
Cauley  t.  Rldgewood  Trust  Co.,  81  N.  J. 
Law.  86,  79  Atl.  327 ;  2  O.  J.  814,  and  cases 
cited.  Such  a  contract  is  essentially  one  of 
hire,  which  may  be  based  by  the  employer 
upon  personal  or  sentimental  reasons,  and 
which  Is  predicated  upon  the  fact  that  by 
reason  of  the  promise  and  the  performance  of 
the  work  or  labor  thereunder  by  the  promisee, 
an  assumpsit  has  arisen  ex  aquo  et  bono,  in 
favor  of  the  latter,  who  by  reason  thereof 
has  changed  his  status  to  his  detriment. 
Whitcomb  V.  Brant,  100  Atl.  175,  L.  B.  A. 
1M7D,  609. 

The  situation  presents  a  legal  status  of  mu- 
tual or  d^>endent  promises  where  one  party 
has  earned  the  compensation  by  performance, 
and  an  assumpsit  is  evoked  ex  deblto  justl- 
tiiB  In  his  behalf.  In  one  of  the  old  cases 
(Rogers  v.  Snow,  1  Dalison,  94);  the  court, 
illustrating  the  elementary  doctrine  inherent 
in  this  proposition,  said: 
_  "If  I  promise  a  mao  twenty  shillinjni  for  go- 
ing to  York,  in  an  action  upon  this  promise,  he 
must  allege  performance  upon  his  part."  2 
Street,  135,  and  cases  cited. 

[2]  In  such  a  situation  the  plaintifTs  duty 
was  performed  under  the  terms  of  the  con- 
tract, if  he  was  instrumental  in  any  way  in 
endeavoring  to  effectuate  the  sale  by  a  bona 
fide  effort  to  convey  Information  of  the  fact 
covered  by  the  contract,  by  exhibiting  signs, 
publishing  notices,  circulars,  or  bulletins, 
whether  or  not  he  in  fact  as  a  result  of  his 
efforts  personally  sold  the  property.  Dres- 
ser v.  Gilbert,  81  N.  J.  Law,  358,  79  AO. 
1043. 

There  is  also  the  further  legal  considera- 
tion in  the  case,  based  essentially  on  the  doc- 
trine of  estoppel,  that  it  was  permissible  for 
the  defendant  even  upon  the  assumption  of 
his  agency  to  bind  himself  personally  by  a 
course  of  iconduct  incompatible  with  the 
status  of  agency.  Thus  we  find  it  laid  down: 
"It  is  the  duty  of  the  agent  if  he  would  avoid 
personal  liability  on  a  contract  entered  into  by 
him  on  behalf  of  his  principal  to  disclose  not 
only  the  fact  that  he  is  acting  in  a  representa- 
tive capacity,  but  also  the  identity  of  his  prin- 
cipal ;  as  the  person  dealt  with  Is  not  bound  to 
inquire  whether  or  not  the  agent  is  acting  as 
such  for  another."  2  Corp.  Juris,  816,  and 
cases  cited ;  Hall  v.  Bradbury,  40  Conn.  32  • 
Fleischer  v.  Wein  (Conn.)  102  Atl.  770:  2 
Kent's  Com.  630. 

The  contract  in  the  case  sub  Judlce  was 
signed  by  defendant  individually,  and  so  far 
as  the  case  shows  without  reference  to  his 


ownership  of  the  property;  and  upon  the  le- 
gal principles  to  which  we  have  adverted, 
his  liability  was  manifest  upon  the  happen- 
ing of  the  contingency  described  In  the  con- 
tract 

The  judgment  wIU  accordingly  be  affirmed, 
with  costs. 


DIXON  V.  ANDBBWS. 

(Supreme  Court  of  New  Jersey.     March  4, 
1918.) 

(Syllabus  ly  the  Court) 

Mastkb  and  Sebvant  i8=»375(l)— Wobkiien's 
Compensation  Act  —  "Accident  Abisino 
out  of  and  in  the  coubse  of  employ- 
MENT." 

On  August  15,  1916,  the  husband  of  the 
petitioner  was  a  farm  hand,  whose  particular 
employment  on  that  day  was  to  make  a  trip  to 
Philadelphia  with  a  truck  wagon  drawn  by  a 
team  of  mules.  He  left  the  farm  between  5  and 
6  o'clock  in  the  afternoon,  and  at  2  o'clock  the 
next  morning  was  found  dead  sitting  on  the 
seat  of  the  truck  with  his  body  crushed  between 
the  seat  and  the  overhanging  roof  of  a  shed 
under  which  the  mules  were  standing. 

From  the  circumstantial  details  in  evidence, 
the  judge  of  the  pleas  determined  that  the  dece- 
dent's death  was  caused  by  an  accident  and 
that  such  accident  arose  out  of  and  in  the  course 
of  his  employment. 

Certiorari  to  Court  of  Common  Pleas, 
Burlington  County. 

Action  by  Margaret  H.  Dixon  against  Clay- 
ton L.  Andrews  for  compensation  for  the 
death  of  a  deceased  employe.  From  a  judg- 
ment for  plaintiff,  defendant  prosecutes  cer- 
tiorari.    Aflirmed. 

Argued  November  term,  1917,  before  GAB- 
BISON,  BEBGEN,  and  BLACK,  JJ. 

Kaighn  &  Wolverton,  of  Oamden,  for  pros- 
ecutor. Samuel  K.  Bobbins,  of  Oamden,  for 
defendant. 

GARRISON,  J.  The  court  was  justified 
In  finding  that  the  Injury  of  which  the  de- 
cedent died  was  not  Intentionally  self-inflict- 
ed or  the  result  of  his  intoxication.  This 
left  two  hypotheses  upon  which  to  account 
for  the  manner  in  which  such  Injury  was 
caused,  viz.,  that  the  decedent  was  asleep 
when  the  mules  went  under  the  low  roof,  or 
that  he  was  negligent  If  he  was  awake.  The 
latter  hypothesis  need  not  be  considered,  in- 
asmuch as  negligence  is  no  bar  to  the  recov- 
ery of  compensation. 

The  main  contention  is  that  the  injury 
was  not  accidental  if  the  decedent  was 
asleep;  the  argument  being  that  sleep  is  not 
an  accident.  The  act  of  going  to  sleep  may 
or  may  not  be  an  accident,  depending  upon 
whether  or  not  it  was  designed;  but  the 
failure  to  wake  up  In  time  to  avert  a  catas- 
trc^he  Is  an  accident  in  every  sense  of  the 
word.  If  the  going  to  sleep  was  not  design- 
ed, it  was  accidental;  if  It  was  designed. 
It  was  negligence.  In  any  event,  the  unde- 
signed failure  of  the  deceased  to  wake  up 
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nntll  he  was  crnsbed  between  the  seat  and 
the  low  roof  was  purely  "accidental"  in  the 
sense  In  which  that  term  is  constantly  and 
correctly  employed.  Falling  out  of  bed 
asleep  is  an  accident  even  U  the  sole  design 
in  going  to  bed  was  to  go  to  sleep.  The  sole 
case  in  which  falling  asleep  is  clearly  not 
within  an  emidoyment  is  that  of  a  watch- 
man or  similar  service  where  the  serrant  is 
employed  expressly  to  stay  awake.  In  such 
case  the  failure  of  the  servant  to  do  the  one 
thing  he  was  specially  employed  to  do  is  in 
effect  an  abandonment  of  his  employment 
Such  seems  to  have  been  the  recent  case  of 
Giflford  V.  Patterson,  222  N.  X.  4,  117  N.  E. 
»16. 

The  judgment  of  the  Burlington  county 
common  pleas  is  affirmed,  with  costs. 


COURTER,  Sheriff,  et  al.  v.  BUTLER  et  aL 
(No.  105.) 

(Court  of  Errors  and  Appeals  of  Xew  Jersey. 
Feb.  14,  1918.) 

1.  OFTicEas  «=9ll— Adoption  of  Act— C!ol- 

LATKBAL    ATTACK. 

The  adoption  of  the  Civil  Service  Act  (P.  L. 
1908,  p.  235),  in  a  county  cannot  be  collaterally 
attacked,  but  only  in  a  direct  proceeding  for  the 
purpose. 

2.  Officebs  €=>4&— CJivil  Sebvicb  Act— Stat- 
rTE  Amending. 

Act  March  14,  1912  (P.  L.  p.  113),  supple- 
menting the  act  regulating  the  employment, 
tenure,  and  discharge  of  certain  officers  and 
employes  of  the  state  and  the  various  counties 
and  municipalities,  providing  for  a  Civil  Service 
Commission,  and  defining  its  powers  and  duties, 
approved  April  10,  1908  (P.  L.  p.  235),  is  not 
unconstitutional. 

3.  CouBTS  €=^55  —  Supreme  Coubt  Attend- 
ants—Civil  Service  Act. 

Under  Act  March  14,  1912  (P.  L.  p.  113), 
supplementing  the  act  regulating  the  employ- 
ment, tenure,  and  discharge  of  certain  officers 
and  employes  of  the  state  and  the  various  coun- 
ties and  municipalities,  providing  for  a  Civil 
Service  Commission,  and  defining  its  powers  and 
duties,  court  attendants  in  the  Supreme  Court 
hold  their  employments,  and  are  irremovable 
therefrom,  except  in  accordance  with  the  provi- 
sions of  the  act. 

4.  CotJBTS  €=355— Supreme  Court — Reuovai, 
of  Attendants. 

Art  March  21,  1916  (P.  L.  p.  614),  author- 
izing the  sheriff  to  appoint  from  the  body  of 
electors  persons  necessary  to  attend  upon  the 
several  courts  of  bis  county,  and  to  perform  the 
dnties  of  constables  summoned  to  attend  such 
courts,  does  not  authorize  the  sheriff  to  remove 
attendants  of  the  Supreme  Court,  empowering 
him  only  to  appoint  when  the  appointment  ts 
necessary,  as  in  case  of  vacancy  or  other  con- 
tingency. 

5.  CouETS  ^=>65— Supreme  Court— Appoint- 
ment OF  Attendants — Civil  Service  Act. 

The  sheriff  of  Bergen  county  did  not  have  a 
right  to  remove  attendants  of  the  Supreme 
Court  and  to  appoint  others  to  office  within  45 
days  after  the  Moption  of  the  Civil  Service  Act 
in  the  county. 

Appeal  from  Supreme  Court 
lE^oceedlng  by  John  W.  Conrter,  sheriff  of 
Bergen  county,  to  remove  Frederick  Butler 


and  others  as  court  attendants  In  tbe  Su- 
preme Court.  Butler  and  others  petitioned 
a  justice  of  the  Supreme  Court  to  review 
the  sheriff's  action,  and  from-  bis  order  the 
sheriff  and  bis  appointees  to  the  vacant  plac- 
es appealed  to  the  Supreme  Court,  which  af- 
firmed the  order  and  dismissed  the  writ,  and 
the  sheriff  apd  his  appointees  appeal.  Judg- 
ment affirmed. 

On  appeal  from  the  Supreme  Court,  in 
which  the  following  per  curiam  was  filed: 

The  prosecutor  was  elected  sheriff  of  Bergen 
county,  on  November  7,  1916,  and  duly  qualified 
as  such.  At  that  time  Frederick  Butler,  Adam 
C.  Demler,  John  Valluzzi,  Daniel  Small,  An- 
drew H.  Haring,  Irving  Waltermire,  Paul  M.  T. 
Purps,  Thomas  Gash,  and  Clarence  Wouters 
(nine  in  all;  the  positions  of  Thomas  Gash  and 
Clarence  Wouters  were  subsequently  abolished),. 
were  holding  the  position  of  court  attendants. 

On  the  10th  day  of  December  following,  the 
sheriff  attempted  to  remove  them  by  appointing 
seven  others  in  their  places.  Those  who  were 
marked  for  removal  were  Democrats  in  politics, 
while  the  sheriff  and  his  seven  alleged  ap- 
pointees are  Republicans.  No  direct  notification 
of  their  removal,  either  verbal  or  written,  was 
given  to  the  defendants.  The  respondents,  un- 
der chapter  120  of  the  Laws  of  1915,  presented 
a  petition  to  Jbstice  Parker  to  review  the  ac- 
tion of  the  sheriff.  The  act  referred  to  is  en- 
titled "A  supplement  to  an  act  entitled.  'An  act 
regulating  the  employment,  tenure  and  discharge 
of  certain  officers  and  employes  of  this  state,  and 
of  the  various  connties  and  municipalities  there- 
of, and  providing  for  a  Civil  Service  Commis- 
sion, and  defining  its  powers  and  duties,'  ap- 
proved April  10,  1908.*'^ 

The  first  point  made  is  that  Justice  Parker 
had  no  jurisdiction  to  entertain  the  petition, 
because  chapter  120  of  the  Laws  of  1915  is  a 
supplement  to  the  Civil  Service  Act,  and,  since 
the  Civil  Service  Act  was  not  adopted  by  Bergen 
county,  the  act  of  1915  is  not  applicable  to  the 
case  presented  here. 

[I]  The  prosecutor  also  attacks  collaterally 
the  adoption  of  the  Civil  Service  Act  in  Bergen 
county.  But  it  is  manifest  and  requires  no  cita- 
tion of  authorities  to  support  the  proposition 
that  this  cannot  be  done  collaterally,  but  only 
in  a  direct  proceeding  for  the  purpose. 

[21  The  next  point  made  is  that  chapter  82  of 
the  Laws  of  1912,  entitled  "A  supplement  to  an 
act  entitled  'An  act  regulating  the  employment, 
tenure  and  discharge  of  certain  officers  and  em- 
ployes of  this  state,  and  of  the  various  counties 
and  municipalities  thereof,  and  providing  for 
Civil  Service  Commission,  and  defining  its  pow- 
ers and  duties,'  approved  April  10,  1908,"  under 
which  defendants  claim,  is  unconstitutional.  It 
is  enough  to  say  that  it  is  manifest  to  us  that 
that  contention  is  without  substance.  Sbalvoy 
V.  Johnson,  84  N.  J.  Law,  134  and  549,  86  Atl. 
81,  87  AU.  471. 

13]  Under  this  act  appointees  like  the  defend- 
ants hold  their  employments,  and  are  irremov- 
able therefrom,  except  in  accordance  with  the 
provisions  of  the  Civil  Service  Act. 

[4}  It  is  next  argued  that  chapter  248  of  the 
Laws  of  1916  sanctions  t-he  removal  of  defend- 
ants. That  act  simply  authorizes  the  sheriff  to 
appoint  from  the  body  of  electors  such  and  so 
many  persons  as  may  be  necessary  to  attend  oj)- 
on  the  several  courts  of  his  county,  and  to  per- 
form the  duties  now  performed  by  the  constables 
of  the  county,  summoned  to  attend  such  courts. 
This,  it  is  obvious,  does  not  authorize  the  sheriff 
.to  remove  attendants  upon  the  court  It  em- 
powers him  only  to  appoint  when  such  appoint- 
ment is  necessary,  as  in  case  of  a  vacancy  or 
other  contingency. 
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[5]  The  last  point  made  is  that  the  sheriff  had 
a  right  to  make  appointmenta  within  45  days 
after  the  adoption  oi  the  act.  But,  for  the  rea- 
sons already  advanced,  it  is  manifest  that  that 
right  was  intended  to  be  exercised  under  anoth- 
er situation  than  that  presented  by  this  record, 
and  is  not  applicable  to  the  case  of  these  de- 
fendants. 

We  think  the  disposition  of  the  question 
made  by  Mr.  Justice  Parker  waq  correct,  and 
that  the  writ  in  this  case  should  be  dismissed, 
and  the  order  appealed  from  afBrmed. 

John  B.  Zabrlskle  and  Wendall  J.  Wright, 
both  of  Hackensack,  for  appellants.  Ernest 
L.  Quackenbush,  of  Newark,  for  appellees. 

FEB  CURIAM.  The  judgment  nnder  re- 
view will  be  affirmed  for  the  reasons  set 
forth  in  the  opinion  of  the  Supreme  Court 


In   re   BRAUNB'S   ESTATE. 

(Prerogative  Court  of  New  Jersey.     Feb.  15, 
1918.) 

1.  Insane   Pbbsonb  «=s33(1)  —  Application 
FOR  Guardian. 

An  application  under  Act  March  16,  1916 
(P.  L.  p.  196)  g  24,  for  the  appointment  of  a 
guardian  to  conserve  a  nonindigent,  insane  per- 
son's estate  for  maintenance  in  the  institution 
wherein  the  patient  is  confined  as  provided  in 
such  section,  must  be  in  writing  and  must  set 
forth  the  pertinent  facte,  and  the  patient  must 
have  sufficient  notice  to  enable  him  to  defend 
if  he  wants  to. 

2.  Constitutionai,    Law    e=>309(l)  —  Duk 
Process  of  Law— Notice. 

It  one  is  to  be  deprived  of  his  property  for 
life  or  for  a  lesser  period,  due  process  of  law 
requires  that  he  be  notified. 

3.  Judgment  <g=>486(l)— Collateral  Attack. 

Decrees  based  on  no  issues,  made  without 
notice  and  an  opportunity  to  be  heard,  are  a 
nullity,  and  will  be  so  treated  even  in  a  collater- 
al proceeding. 

4.  Appeal    and    Ebbos    €=>151(6)  —  Appeal 
from:  Order— Person  Aggrieved. 

A  next  of  kin  not  having  any  interest  in 
the  estate  of  an  insane  person  for  whose  main- 
tenance a  guardian  is  appointed  under  Act 
March  16,  1916  (P.  L.  p.  196)  f  24,  is  not  ag- 
grieved, and  hence  is  not  entitled  to  appeal 
from  the  order  of  appointment. 

Appeal  from  Orphans'  Court,  Union  County. 

In  the  matter  of  the  estate  of  Mary  JT. 
Braune,  an  insane  person.  From  an  order 
appointing  Francis  A.  Gordon,  guardian  of 
the  estate,  Mabel  Hogan,  next  of  kin,  appeals. 
Appeal  dismissed. 

Francis  J.  Smith,  of  Camden,  for  appellant. 
Frank  A.  English,  of  Elizabeth,  for  respond- 
ent. 

STEVENS,  Vice  Ordinary.  This  Is  an  ap- 
peal from  an  order  of  the  orphans^  court  of 
Union  county  appointing  Francis  A.  Gordon 
guardian  of  the  estate  of  Mary  H.  Braune. 
The  proceeding  is  misconceived  throughout 
The  order  making  the  appointment  is  said  to 
have  been  made  under  section  24  of  an  act 
concerning  the  insane.    P.  L.  1916,  p.  182. 

[1,  2]  The  act  of  1916  (P.  L.  182)  provides 
for  the  commitment  of  the  Insane  and  for 


their  care,  treatment,  and  support  In  the 
hospitals  of  this  state.  For  present  purposes 
it  is  enough  to  say  that  it  divides  them  into 
two  classes,  the  indigent  and  the  nonindlgent. 
The  indigent  are  supported  by  the  state  or 
county ;  the  nonindigent  out  of  their  own  es- 
tates. The  question  of  their  sanity  is  tried 
before  a  "Judicial  officer,"  either  a  Judge  of 
the  circuit  court  or  of  the  common  pleas,  or 
of  the  Juvenile  court  Section  44.  The  pa- 
tient is  to  have  a  written  notice  of  the  time 
and  place  of  final  hearing,  and  this  notice, 
according  to  section  11,  "shall  contain  a 
statement  that  if  such  patient  desires  to  op- 
pose the  application  for  a  final  order  of  com- 
mitment he  may  appear  personally  or  by  at- 
torney." The  act  does  not  provide  that  he 
shall  be  informed  that  any  inquiry  will  be 
made  regarding  his  property,  but  it  does  (sec- 
tion 15)  require  that  the  judge  at  the  hear- 
ing shall  first  try  the  question  of  sanity,  and 
then,  if  insanity  be  found,  the  question  of 
indigence.  If  the  patient  be  found  nonindi- 
gent (section  21),  the  Judicial  officer  is  re- 
quired to  direct  that  his  care  and  mainte- 
nance be  paid  "out  of  bis  estate,"  or  by  the 
persons  who  are  chargeable  with  his  support, 
specifying  the  amount  per  week. 

This  ends  the  proceeding  before  the  "judi- 
cial officer."  Then  comes  section  24,  whlcb 
enacts  as  follows: 

"In  all  cases  where,"  on  the  hearing  before  the 
judicial  officer,  "it  appears  that  the  patient  is 
possessed  of  real  or  personal  property  and  no 
arrangements  have  been  made  for  the  payment 
of  such  patient's  maintenance,  and  no  applica- 
tion has  been  made  either  to  the  Court  of  Chan- 
cery or  to  the  orphans'  court  for  the  appoint- 
ment of  a  guardian  of  the  estate  of  such  patient 
an  application  may  be  made  to  the  orphans 
court  of  the  county  in  which  such  patient  re- 
sides, and  the  judge  of  such  court  shall  have 
power  to  appoint  some  competent  person,  resi- 
dent in  this  state,  guardian  of  such  estate  dur- 
ing such  commitment,  whose  duty  it  shall  be  to 
conserve  such  estate  for  the  purpose  of  main- 
taining such  patient  in  the  institution  in  which 
he  may  be  lawfully  confined,  and  such  guardian 
is  hereby  authorized  to  pay  such  maintenance 
under  tiie  direction  of  such  court." 

[3]  This  is  a  distinct  proceeding  in  a  differ- 
ent court;  its  object  and  effect  are  to  strip 
the  insane  man  of  all  his  property,  whether 
it  be  much  or  little,  for  the  sole  purpose  of 
paying  for  his  maintenance.  The  only  pro- 
ceeding to  this  end,  indicated  by  the  terms  of 
the  act  is  an  "application"  for  the  appoint- 
ment of  a  guardian,  to  be  followed  by  an  or- 
der appointing  him.  The  statute  does  not 
say  who  shall  make  the  application,  and  does 
not  provide  for  notice.  In  the  present  ca^se, 
the  application  was,  in  fact,  made  by  the 
county  attorney  and,  as  far  as  the  record 
shows,  without  notice.  It  is  elementary  that 
if  a  man  is  to  be  deprived  of  his  property, 
for  life  or  for  a  lesser  period,  due  process  of 
law  requires  that  he  be  notified  of  what  is  be- 
ing contemplated.  Plainly  the  application  by 
whomsoever  made  must  be  in  writing  and 
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mnst  set  forth  the  pertinent  facts,  and  the 
patient  must  have  aufflclent  notice  to  enable 
him  to  defend  if  he  wants  to.  In  re  Whlte- 
nack,  3  N.  J.  B^q.  262.  Nothing  of  the  sort 
appears  to  have  been  done  here.  The  record 
states  that  on  April  3,  1917— that  is,  four 
days  after  the  order  was  entered  in  the  com- 
mon pleas — on  motion  of  the  county  attorney 
the  Judge,  ex  parte,  made  the  order  for  the 
appointment.  Decrees  based  on  no  issue, 
made  without  notice  and  an  opportunity  to  be 
beard,  are  a  nullity  and  will  be  so  treated 
even  In  a  collateral  proceeding.  Reynolds  v. 
Stockton.  43  N.  J.  Eq.  211,  10  Atl.  385,  3  Am. 
St.  Rep.  305 :  Id.,  140  U.  S.  254,  11  Sup.  Ot. 
773,  35  L.  Ed.  464. 

[41  If  the  appeal  had  been  taken  by  Mary 
M.  Braune  or  on  her  behalf  In  the  mode 
pointed  out  in  Collins  v.  Toppln,  63  N.  J.  Bq. 
381,  51  Atl.  933, 1  should  have  advised  the  re- 
versal of  the  order.  But  It  is  taken  by  Mabel 
Hogan  personally;  she  merely  stated  that 
she  is  one  of  the  next  of  kin  (a  niece).  She 
does  not  assume  to  intervene  as  next  friend. 
If  she  has  any  Interest  in  Mary  Braune's  es- 
tate, she  does  not  disclose  It.  She  is  not 
therefore  aggrieved.  The  case  of  Rorbach 
V.  Van  Blarcom,  20  N.  J.  Eq.  462,  Is  directly 
hi  point  and  compels  a  dismissal. 

It  is  unnecessary  to  consider  whether  sec- 
tion 24  is  unconstitutional  for  the  reason 
stated  in  the  carefully  considered  opinion  of 
Griffin,  V.  C.  In  Re  Mclaughlin,  102  Atl.  439. 


TRENTON    &    MERGER   COUNTT    TRAC- 
TION CO.  V.  STATE  BOARD  OP  TAX- 
ES AND  ASSESSMENT  et  al. 

(Supreme  Court  of  New  Jersey.    March  22, 
1918.) 

(Sj/Uabut  bg  the  Court.) 

1.  Taxation  ®=>491  —  Stbebt  Railboads  — 
Appkai,  to  Statu  Boabd  or  Taxes  and  As- 
BESSKENT— Addition  or  Going  Value. 

Street  railroad  corporations  are  taxed  un- 
der P.  Ia  1906,  p.  644.  The  value  of  their  prop- 
erty shall  be  ascertained  by  the  local  assessors 
ud  taxed  at  local  rates.  An  annual  franchise 
tax  upon  the  annual  gross  receipts  of  such  cor- 
porations is  also  provided  for.  On  an  appeal  to 
the  state  l>oard  of  taxes  and  assessment,  by  the 
prosecutor  of  the  value  of  its  property,  located 
in  several  separate  municipalities,  it  is  illegal 
for  the  board  to  add  an  arbitrary  sum  called 
"Koi;ig  value"  to  the  aggregate  values  of  such 
property,  as  found  by  the  board. 

(Additional  Syllabvf  by  Editorial  Staff.) 

2.  Taxation  ^=9491  —  Stbbet  Railroads  — 
Method  of  Valuation. 

Under  P.  I/.  1906,  p.  664,  providing  for  the 
valuation  of  street  railroad  property,  the  adop- 
tion by  the  state  board  of  taxes  and  assessment, 
on  appeal,  of  the  market  or  exchange  value  as 
the  taxable  value,  on  consideration  of  the  origi- 
nal cost  of  reproduction,  depreciation,  etc.,  was 
Dot  objectionable  or  illegal. 

3.  WOBDS  AND  Fhbases  — "Goino   Value." 

The  term  "going  value,"  applied  to  the  prop- 
erty of  a  street  railroad  corporation,  as  con- 
trasted with  the  phrase  "going  concern,"  is  that 


part  of  the  value  which  shows  the  company's 
capacity  to  earn  money,  to  make  a  return  upon 
the  capital  invested. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Going 
Value.] 

Certiorari  by  Trenton  &  Mercer  County 
Traction  Company  against  the  State  Board 
of  Taxes  and  Assessment,  inhabitants  of  the 
City  of  Trenton,  and  others,  to  review  an 
assessment  of  taxes  for  1916.  Assessment 
confirmed  in  a  certain  amount,  and  case 
sent  back  to  the.  Board  with  Instructions. 

Argued  February  term,  1918,  before  BER- 
GEN and  BLACK,  JJ. 

Edward  M.  Hunt  and  Frank  S.  Katzen- 
tiacfa,  Jr.,  both  of  Trenton,  and  Frank  Ber- 
gen, of  Newark,  for  prosecutor.  Charles  E. 
Bird,  Willis  P.  Bainbrldge,  Alvin  W.  Sykes, 
Harvey  T.  Sattertfawalte,  Richard  Stockton, 
Edward  C.  Long,  and  A.  Dayton  Oliphant, 
all  of  Trenton,  and  George  L.  Record,  of  Jer- 
sey City,  for  defendant  J.  Bergen. 

BLACK,  J.  In  this  case,  there  is  a  con- 
troversy over  the  value  of  the  property  of 
the  Trenton  &  Mercer  County  Traction  Com- 
pany, for  taxation,  for  the  year  1916.  The 
value  of  the  property  was  ascertained  by  the 
local  assessors,  under  the  act  of  the  Legisla- 
ture P.  L.  1906,  p.  644.  An  appeal  was  tak- 
en to  the  county  board  of  taxes  of  Mercer 
county,  the  values  were  adjusted  and  re- 
duced; on  a  further  appeal  to  the  state 
board  of  taxes  and  assessment,  the  values  as 
fixed  and  ascertained  by  the  county  board 
were  confirmed. 

The  values  in  the  first  instance  were  ascer- 
tained and  fixed  by  the  local  assessors  In  the 
city  of  Trenton,  the  townships  of  Ewlng, 
Hamilton,  Lawrence,  Princeton,  Hopewell, 
and  the  Ix>roughs  of  Hopewell  and  Penning- 
ton. From  each  of  these  assessments  the 
prosecutor  appealed  to  the  Mercer  county 
board  of  taxation,  which,  according  to  the 
record,  were  heard  and  determined  by  that 
board ;  separate  Judgments  being  made  as  to 
each  municipality.  The  prosecutor  then  ap- 
pealed from  each  of  the  Judgments  to  the 
state  board  of  taxes  and  assessment,  which 
affirmed  the  Judgments  made  by  the  county 
board.  This  result  by  the  state  board  was 
reached  by  appraising  the  property  of  the 
company  In  each  taxing  district,  and  con- 
sidering the  same  in  the  aggregate  at  $1,- 
500,851.03,  and  adding  thereto  an  arbitrary 
sum  of  $568,052,  called  by  the  board  a  "go- 
ing value,"  thus  making  the  values  equal  the 
value  fixed  by  the  county  board  of  taxation. 
The  values  were  considered  In  the  aggregate 
and  then  subsequently  subdivided  in  pro- 
portion to  the  value  of  the  property  in  each 
municipality.    . 

The  values  were  ascertained  under  and  In 
pursuance  of  the  act  of  the  Legislature  P. 
L.  1906,  p.  644.  This  act  provides  that  the 
property  of  street  railroad  corporations  in 
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each  taxing  district  and  for  each  year  shall 
be  ascertained  by  the  local  assessors;  that 
such  property  shall  be  assessed  and  taxed  at 
local  rates,  as  provided  by  law.  The  act 
also  provides  that  an  annual  franchise  tax 
upon  the  annual  gross  receipts  of  every  street 
railroad  corporation  shall  be  assessed  by 
the  state  board  of  assessors,  now  the  state 
board  of  taxes  and  assessment,  and  the  tax, 
thus  imposed  by  this  act  upon  the  franchise, 
the  tax  on  the  real  and  personal  property  of 
such  street  railroad  corporations,  shall  be 
In  lieu  of  all  other  taxes,  etc. 

[1]  The  practical  question  therefore  for 
solution  is,  what  was  the  value  of  the  pros- 
ecutor's property  In  these  various  taxing  dis- 
tricts for  the  year  1916,  and  in  ascertaining 
those  values  were  the  legal  standards  or  cri- 
terion of  value  applied,  viz.,  what  the  prop- 
erty would  sell  for  at  a  fair  and  bona  fide 
sale  by  private  contract  on  the  20th  day  of 
May ;  that  Is  the  criterion  of  value  declared 
by  the  statute,  P.  L.  1903,  p.  398,  S  6.  In 
the  case  of  Turnley  v.  City  of  Elizabeth,  76 
N.  J.  Law,  42,  68  Aa  1094,  Mr.  Justice  Gar- 
rison said  the  criterion  established  by  the 
statute  is  a  hypothetical  sale;  hence  the 
buyers  therein  referred  to  are  hypothetical 
buyers,  not  actual  and  existing  purchasers. 
It  Is  quite  clear  that  in  this  value  of  the 
tangible  property  no  part  of  the  franchise 
under  the  statute  can  be  included  (Newark 
V.  State  Board  of  Taxation,  67  N.  J.  Law, 
246,  61  Atl.  67;  Long  Dock  Co.  v.  State 
Board  of  Assessors,  78  N.  J.  Law,  44,  73  Atl. 
53,  afflrmed  79  N<  J:  Law,  604,  80  Atl. 
1135),  but  should  be  considered,  as  attached 
to  a  valuable  franchise,  as  9  going  con- 
cern (MillvlUe  Water  Co.  v.  City  of  MiU- 
vllle,  84  N.  J.  Law,  411,  86  Atl.  449,  450), 
because,  to  use  the  words  of  the  brief,  the 
first  class  of  property,  the  physical,  repre- 
sents the  body ;  the  second  class  of  property, 
the  franchise,  represents  the  life,  that  whidi 
makes  the  property  a  living  concern;  sever 
them  and  the  value  of  each  Is  greatly  dimin- 
ished. If  not  largely  destroyed,  but  the  stat- 
ute commands  that  there  shall  be  a  separate 
valuation,  by  a  separate  set  of  officials. 

In  the  return  sent  up  with  this  writ  of 
certiorari  by  the  state  board  of  taxes  and 
assessment,  the  rule  applied  by  the  board  Is 
thus  stated:  The  market  or  exchange  value 
of  the  property  is  Its  taxable  value;  the 
board  took  into  consideration  the  original 
cost,  cost  of  reproduction,  depreciation,  etc., 
not  as  absolute  criterions  of  value,  but  only 
as  elements  in  estimating  market  value. 
The  duty  of  the  board  in  this  case  was  to 
ascertain,  If  possible,  the  market  value  of 
the  property  In  question  In  May,  1916,  and 
then  the  board  further  states  the  several  ele- 
ments of  the  physical  property  of  the  appel- 
lant company,  as  shown  by  the  careful,  com- 
prehensive analysis  of  the  board's  chief  engi- 
neer, clearly  aggregate  $1,500,851.03.  To  as- 
certain the  market  value  of  the  property, 
there  must  be  added  to  the  physical  value 


such  a  sum  or  percentage  as  wIU  fairly  np- 
reseut  going  value,  or  that  value  which  at- 
taches to  the  property  as  a  result  of  the 
unity  of  its  ownership  and  use  and  its  e»' 
tabllshed  system  of  successful  operation,  and 
then  proceeds  to  add  $568,052,  as  a  reason- 
able allowance  for  going  value,  making  the 
total  valuation  $2,068,903,  the  same  value  in 
the  aggregate  as  fixed  by  the  Mercer  county 
board  of  taxation.  This  action  of  the  board 
seems  to  us  arbitrary  and  not  considered  or 
determined  with  reference  to  the  value  o( 
each  assessment.  In  each  municipality.  We 
can  find  no  legal  Justification  for  this  action 
of  the  state  board  of  taxes  and  assessment 
The  only  cases  cited  In  justification  of  this 
method  of  ascertaining  value  are  cases  deal- 
ing with  property  under  condemnation,  or 
when  the  rate-making  power  of  the  state 
was  Involved.  It  is  hardly  necessary  to 
point  out  that  those  cases  furnish  no  help 
and  throw  no  light  on  the  method  of  assess- 
ment of  this  property  for  taxation.  In  the 
case  of  Public  Service  Gas  Co.  v.  Board  of 
Public  Utility  Com'rs,  84  N.  J.  Law,  476,  87 
Atl.  651,  a  rate  case,  so  called,  Mr.  Justice 
Swayze  speaks  of  "going  value"  or  the  cost 
of  developing  the  business,  but  this  Is  not  a 
taxable  value  attached  to  the  tangible  prop- 
erty, as  a  separate  element  of  taxation. 
What  is  meant  in  the  concrete  by  "going 
value"  is  not  made  quite  clear  In  this  case. 

[S]  We,  however,  understand  that  the 
term  "going  value"  applied  to  the  property 
of  a  street  railroad  corporation,  as  contrast- 
ed with  the  phrase  "going  concern,"  Is  that 
part  of  the  value  which  shows  the  company's 
capacity  to  earn  money,  to  make  a  return 
upon  the  capital  Invested,  that  In  turn  is 
primarily  dependent  upon  its  franchise,  which 
by  the  statute  is  taxed  accordingly,  as  it 
earns  much  or  little,  5  per  cent,  upon  the 
gross  receipts ;  the  value  that  Is  left  Is  the 
value  of  the  tangible  property  attached  to  a 
going  concern.  This,  of  course,  excludes  a 
value  of  the  tangible  property  based  upon 
the  material  merely  as  scrap,  to  be  torn  up 
and  carried  away,  or,  as  Mr.  Justice  Lurton 
says,  the  company's  "bare  bones,"  that  would 
not  be  the  market  value  of  this  property  in 
use.  General  terms  and  phrases  In  opinions 
of  the  courts,  detached  from  the  facts  of  the 
case  then  under  consideration,  cannot  always 
be  applied  to  a  different  state  of  facts  with 
like  meaning.  "Going  value,"  as  applied  by . 
Mr.  Justice  Lurton  In  the  case  cited  of  Oma- 
ha v.  Omaha  Water  Co.,  218  U.  S.  180,  30 
Sup.  Ct.  615,  54  L.  Ed.  991,  48  L.  R.  A.  (N'- 
S.)  1084,  seems  to  us  to  express  something 
different  from  what  It  expresses  In  this 
case.  That  case  Involved  a  bill  seeking  the 
specific  performance  of  a  contract  for  the 
purchase  and  sale  of  a  system  of  water- 
works, a  condemnation  case.  It  Is  true  that 
$562,712.45  was  Included  by  the  appraisers 
In  making  their  estimate  for  the  "going  val- 
ue."   Mr.  Justice  Lurton  said: 
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"The  value  in  equity  and  justice  most  include 
whatever  is  contributed  by  the  fact  of  the  con- 
nection of  the  items  making  a  complete  and  op- 
prating  plant.  The  difference  between  a  dead 
plant  and  a  live  one  is  a  real  value." 

The  learned  Justice  in  that  case  followed 
with  approval  the  opinion  of  Mr.  Justice 
Brewer  in  the  case  of  National  Waterworks 
Co.  V.  Kinsas  Oty,  62  Fed.  853,  10  O.  C.  A. 
653,  27  li.  B.  A.  827.  In  that  case  the  ques- 
tion before  Mr.  Justice  Brewer  was  "the  fair 
and  equitable"  value  of  the  waterworks.  So, 
the  case  of  Brunswick,  etc.,  District  v.  Maine 
Water  Co.,  99  Me.  371,  59  Atl.  537,  was  a 
condemnation  case.  Pioneer  Tel.,  etc.,  Co.  v. 
Westenhaver,  29  Okl.  429,  444,  118  Pac.  359, 
38  L.  R.  A.  (N.  S.)  1209,  was  a  rate  case  in 
which  the  court  said  "the  going  concern  ele- 
iDMit  of  value  must  be  considered  in  ascer- 
taining the  fair  value  of  the  plant"  Cedar 
Bapids  Gaslight  Co.  v.  City  of  Cedar  Rapids, 
223  D.  S.  655,  32  Sup.  Ct.  389,  56  U  Ed.  594, 
was  a  rate  case.  It  is  not  helpful  in  the  con- 
sideration of  this  case. 

A  reading  of  those  cases  makes  it  clear 
that  reasoning  by  analogy  from  condemna- 
tion, rate-making,  or  taxation  cases,  the 
facts  of  each  case  must  be  considered,  and 
not  mer^  the  expressions  or  phrases  used 
by  the  courts  in  the '  opinions,  otherwise 
there  will  be  a  confusion  of  ideas. 

We  therefore  conclude  that  this  item  must 
be  deducted  from  the  valuation. 

[2]  It  is  further  urged  that  the  value  of 
$1,500351.03,  fixed  by  the  state  board  of 
taxes  and  assessment,  was  ascertained  by 
taking  the  cost  of  reproduction  estimated  by 
Che  engineering  d^artment  of  the  board  at 
$2,348,510.90,  less  depreciation.  This  method 
uf  ascertaining  value  was  condemned  by  this 
court  in  the  case  of  Tumley  v.  City  of  Eliza- 
beth, 76  N.  J.  lAW,  42,  68  Atl.  1004.  The  evi- 
dence returned  with  the  writ  does  not  satis- 
fy us  that  this  method  was  adopted  or  ap- 
plied by  the  state  board.  In  its  return  the 
board  says,  and  we  tldnk  the  evidence  sup- 
ports the  statement,  that  it  adopted  the  mar- 
ket or  exchange  value  as  the  taxable  value, 
except  as  to  the  one  item  above  stated ;  that 
the  board  took  into  consideration  the  origi- 
nal cost,  cost  of  reproduction,  depreciation, 
etc.,  not  as  absolute  criterlons  of  value,  but 
only  as  elements  in  estimating  market  value. 
We  can  see  nothing  objectionable  or  illegal 
in  this  method  of  ascertaining  the  market 
value  of  the  property  for  taxation.  On  the 
argument  the  defendants  insisted  that  the 
state  board  had  no  authority  to  i;est  its  con- 
clusions, as  it  did,  upon  separate  valuations 
by  its  own  engineer,  made  after  the  testimo- 
ny had  been  closed  and  argument  had  before 
the  board  without  giving  the  defendants  the 
right  to  cross-examine  those  who  made  the 
estimates.  Long  Dock  Co.  v.  State  Board  of 
Assessors,  86  N.  J.  Law,  692,  92  Atl.  439. 
This  is  undoubtedly  so,  but  the  board  In  its 


findings  stated  that  they  were  based  in  part 
upon  the  independent  inspection  and  investi- 
gation of  its  chief  engineer,  as  set  forth  in 
detail  and  made  a  part  of  the  record,  and 
that  if  any  of  the  parties  wish  to  combat 
these  results  a  rehearing  would  be  granted 
upon  this  feature  of  the  case.  No  such  appli- 
cation appears  to  have  been  made  or  refused, 
and  the  point  seems  to  have  been  abandoned. 
The  result  therefore  is  that  the  assessment 
will  be  confirmed  at  $1,500,851.03.  The  case 
is  sent  back  to  the  state  board  of  taxes  and 
assessment  wlthr  instructions  to  apportion  the 
proper  amounts  to  the  respective  municipali- 
ties, in  proportion  to  the  value  of  the  prop- 
erty.   Costs  will  be  allowed  on  this  appeal. 


SHOENTHAL  v.  NEW  JERSEY  GARDENS 
CO.  et  aL    (No.  39/624.) 

(Court  of  Chancery  of  New  Jersey.     Teb.  20, 
1918.) 

1.  COBPOBATIONS    «=»537— INABILITY    TO    PAT 

—"Insolvency." 
Where  a  company,  for  a  considerable  period 
prior  to  entry  of  judgments  against  it,  was  un- 
able to  meet  its  pecuniary  liabilities  as  they 
matured  by  means  of  valuable  assets  or  by  an 
honest  use  of  credit,  there  was  no  reasonable 
prospect  that  the  company  would  be  placed  by 
the  efforts  of  its  managers  in  a  condition  of 
solvency,  and  its  actual  assets  were  not  equal 
to  or  in  excess  of  its  liabilities,  the  company 
was  insolvent  when  the  judgments  were  ob- 
tained. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Insol- 
vency.] 

2.  Corporations  €=>309(4)  —  Dibectobs  as 
Trustees— Violation  of  Dutt— Sectjbino 
Pbiobixt. 

Where  directors  of  an  insolvent  corporation 
secured  judgments  by  default  against  the  com- 
pany, their  suits  not  being  contested  by  the  offi- 
cers or  other  directors,  the  official  relation  of  the 
judgment  creditors  to  the  company  and  its  cred- 
itors was  such  that  in  their  attempt  to  obtain 
prior  payment  of  their  claims  from  assets  they 
violated  the  duty  which  as  trustees  of  the  com- 
pany's property  they  owed  its  creditors,  and 
cannot  be  permitted  to  use  the  trust  property 
for  their  own  benefit  to  the  disadvantage  of 
other  creditors. 

3.  COBPOBATIONS     «=>560(12)— JUDGMENT     FOB 

Director— Bona  Fins  Holokb— Sufficien- 

OT  OF  Evidence. 
On  bill  by  receivers  of  an  insolvent  corpora- 
tion for  instructions  as  to  the  distribution  of  the 
balance  of  assets,  evidence  held  not  to  show  that 
a  bank  holding  as  collateral  a  judgment  secured 
against  the  company  b^  its  director  was  a  bona 
fide  holder  for  value  without  notice  of  the  latent 
equities  in  favor  of  the  company's  general  cred- 
itors against  the  director. 

4.  Corporations  «=9545(1)  —  Dibectobs  — 
Preferential  Payment  of  Claims  —  Pab- 
tioipation  as  Creditor. 

Where  directors  of  an  insolvent  company 
both  violated  their  duty  as  trustees  for  creditors 
by  obtaining  judgment  against  the  company  in 
order  to  obtain  a  preferential  payment  of  their 
respective  claims  from  assets,  neither  director 
was  entitled  to  preference  over  the  other,  but 
both  were  entitled  to  participate  as  general 
creditors. 
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BUI  for  instructions  between  Isaac  Shoen- 
thal,  as  receiver,  and  the  New  Jersey  Gar- 
dens Company  and  otbws.  Becelrer  Instruct- 
ed. 

Coult  &  Smltli,  of  Newark,  for  recelrer. 
Edward  T.  Magoffin,  of  East  Orange,  and 
Martin  Conboy,  of  New  York  City,  for  de- 
fendants Harrison  G.  McFaddln  and  Walter 
E.  Murdock.  William  A.  Dolan,  of  Newton, 
and  Robert  H.  Southard,  of  New  Tork  City, 
for  defendant  Merchants'  Nat  Bank. 

FOSTEp,  V.  C.  The  receiver  of  the  de- 
fendant corporation  has  applied  for  Instruc- 
tions regarding  the  distribution  of  the  bal- 
ance of  Its  assets  in  hand  amounting  to 
$9,800,  and  In  connection  therewith  he  asks 
that  two  judgments  recovered  by  the  de- 
fendant directors  against  the  company  be  de- 
nied their  legal  priority,  and  that  the  claims 
based  thereon  be  permitted  to  participate  In 
the  distribution  of  such  assets  only  aa  gen- 
eral unsecured  claims. 

The  judgments  brought  in  question  are: 
One  obtained  by  default  against  the  company 
by  William  D.  Ackerson,  a  defendant  direc- 
tor, for  ?3,844.10,  In  the  Supreme  Court  on 
December  30,  1914,  and  assigned  on  January 
4,  1915,  to  the  defendant,  the  Merchants' 
National  Bank  of  Newton  (as  security  for 
two  promissory  notes  of  the  same  date). 
This  assignment  was  made  subject  to  a  prior 
right,  or  assignment,  in  favor  of  one  Seth  A. 
Crone  for  $1,500.  The  second  judgment  was 
also  obtained  by  default  against  the  company 
on  January  12,  1915,  by  the  defendant  Wal- 
ter E.  Murdock,  admittedly  acting  for  the  de- 
fendant director  Harrison  G.  McFaddln,  for 
$13,249.10.  Abont  four  months  later,  on 
April  20,  1915,  the  defendant  company  was 
adjudged  Insolvent  and  a  receiver  was  ap- 
pointed, who  immediately  took  possession 
of  the  company's  assets,  consisting  of  about 
420  acres  of  land  situated  in  Sussex  county, 
and  some  personal  property,  including  ac- 
counts receivable.  He  has  sold  the  same, 
and  the  net  proceeds  realized  from  the  sale 
of  all  the  company's  assets  amounted  to 
$15,274.36.  At  the  time  of  the  sale  of  the 
real  and  personal  property,  there  was  a  mort- 
gage on  the  realty  for  $1,500,  and  unsatisfied 
judgments  against  the  company,  Including 
the  two  In  question,  amounting  to  $21,751.95, 
not  Including  interest,  and  there  were  In  ad- 
dition unsecured  claims  amounting  to  about 
$1,800,  making  total  liabilities  of  the  com- 
pany of  about  $23,600. 

The  company  bad  been  formed  to  do  inten- 
sive farming  on  blade  muck  land  which  it 
owned,  and  from  the  time  of  its  incorporation 
in  1911  It  was  never  in  good  financial  condi- 
tion, due  largely  to  insufficient  capital,  heavy 
development  expenses,  and  unsatisfactory 
market  conditions.  Both  Mr.  Ackerson  and 
Mr.  McFaddln  were  officers  and  directors  of 
the  company,  and  at  different  times  had  the 
active  management  of  its  affairs;  and  the 


financial  condition  and  credit  of  the  company 
was  such  at  times  that  Mr.  Ackerson  was 
frequently  obliged  to  borrow  money  on  bis 
own  credit  to  meet  the  payroll  and  other 
operating  expenses,  and  to  allow  his  salary 
of  $3,000  to  remain  unpaid.  When  Mr.  Mc- 
Faddln became  fjresldent  in  1914  he  continued 
to  loan  money  to  the  company  to  meet  its 
expenses  and  obligations  until  Qie  com- 
pany in  December,  1914,  owed  him  abont 
$13,000;  these  loans  had  been  made  by  him 
under  the  promise  of  the  directors  that  they 
would,  at  the  end  of  the  year,  when  the 
amount  of  his  advances  had  been  ascertained, 
secure  the  payment  of  the  same  to  him  by  a 
mortgage  on  the  company's  real  estate.  At  a 
stockholders'  meeting  held  in  December,  1914, 
some  of  the  stockholders  refused  to  have  this 
mortgage  given  until  Mr.  McFaddln,  as  the 
president  of  the  company,  submitted  a  state- 
ment showing  the  company's  actual  financial 
condition.  '1  his  statement  was  not  furnished. 
Instead,  McFaddln  assigned  the  notes  repre- 
senting his  loans  to  the  company  to  the  de- 
fendant Murdock,  who  brought  suit  and  re- 
covered judgment  thereon  against  the  com- 
pany. As  soon  as  Ackerson  learned  that  Mc- 
Faddln, through  Murdock,  had  brought  suit, 
he  brought  his  action,  and  his  judgment  was 
entered  before  the  Murdock-McFaddin  judg- 
ment 

The  receiver  claims  that  at  the  times  these 
judgments  were  obtained,  and  for  some  time 
prior  thereto,  the  company  was  Insolvent; 
that  McFaddin  and  Ackerson  as  directors 
and  its  active  managers  knew  of  its  Insol- 
vency, and  that  they  took  advantage  of  their 
position  and  knowledge,  to  obtain  their 
judgments,  in  order  to  obtain  priority  over 
the  general  unsecured  creditors  of  the  com- 
pany, of  whose  claims  against  the  company 
they  were  well  aware,  and  that  they  also 
well  knew  of  the  company's  inability  to  pay 
these  or  any  other  claims  against  it. 

The  proofs  are  convincing  that  the  com- 
pany never  had  sufficient  money,  or  credit, 
to  properly  and  fully  develop  its  property 
and  carry  on  its  operations.  Only  a  small 
portion  of  its  property  was  drained  and  suit- 
able for  cultivation.  Its  operations  in  1914 
resulted  in  a  serious  loss,  due  to  unfavorable 
market  conditions,  and  at  the  end  of  that 
year  the  company  owed  judgement  and  other 
creditors  nearly  $7,000,  exclusive  of  the  two 
judgments  in  question,  which  it  could  not  pay 
from  its  assets  or  by  securing  credits.  Both 
McFaddin  and  Ackerson  knew  these  facts, 
as  most  of  this  indebtedness  had  been  in- 
curred  under  their  management  The  whole 
situation  of  the  company's  affairs  shows  that 
for  a  considerable  period  prior  to  the  entry 
of  the  two  judgments  in  question  the  com- 
pany was  unable  to  meet  its  pecuniary  lia- 
bilities as  they  matured  by  means  of  other 
valuable  assets  or  by  an  honest  use  of  credit. 
There  was  no  reasonable  prospect  that  the 
company,  if  left  alone,  would  soon  be  placed. 
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by  the  efforts  of  Its  managers,  in  a  condi- 
tion of  solvency,  and  Its  actual  assets  were 
not,  as  claimed,  equal  to  or  In  excess  of  its 
liabilities. 

[1]  Applying  to  tUs  sltnation  the  test 
adopted  by  our  courts,  it  is  apparent  that 
the  company  was  insolvent  when  these  two 
judgments  were  obtained.  National  Bank  of 
Metropolis  v.  Sprague,  21  N.  J,  Bq.  530; 
Ft.  Wayne  Electric  Corp.  v.  Franklin  Electric 
Light  Co.,  57  N.  J.  Eq.  13,  41  Atl.  217; 
Sklnn  V.  Eastern  Rubber  Mfg.  Co.,  57  N. 
J.  Eq.  179,  40  Atl.  76»;  Empire  State  Trust 
Co.  V.  Fisher  &  Co.,  67  N.  J.  Eq.  602,  60  Atl. 
940,  3  Ann.  Cas.  393 ;  Russell  &  Erwln  Mfg. 
Co.  V.  Paitoute  Hardware  Co.,  62  AtL  423; 
Beglna  Music  Box  Co.  v.  Otto,  65  N.  J.  Eq. 
582,  56  Atl.  715,  afBrmed  68  N.  J.  Eq.  801,  64 
Atl.  1134;  Reinhardt  v.  Inter-State  Tele- 
phone Ca,  71  N.  J.  Eq.  78,  63  Atl.  1097.  The 
snlts  brought  by  McFaddin  (Murdock)  and 
Ackerson  were  not  contested  by  the  otficers 
or  directors  of  the  company.  The  judgments 
were  allowed  to  be  entered  promptly  by  de- 
fault; and  apparently  the  other  directors  of 
the  company  by  their  Inaction  at  least  were 
willing  to  assist  their  codlrectors  in  obtain- 
ing priority  for  the  payment  of  their  claims 
over  the  other  creditors  of  the  company. 

[2]  The  'Official  relation  of  these  Judgment 
creditors  to  the  company  and  its  creditors 
was  such  that  in  their  attempt  to  obtain  the 
prior  payment  of  their  respective  claims 
from  the  company's  assets  they  violated  the 
duty  which  they  as  trustees  of  the  compa- 
ny's property  owed  to  the  c<Hupany'8  credi- 
tors, and  they  cannot  be  permitted  to  use 
the  trust  property  for  their  own  benefit,  to 
the  disadvantage  of  the  other  creditors. 

It  Is  well  settled  in  our  state  that  inde- 
pendent of  section  64  of  the  Corporation  Act 
(C.  S.  p.  1688)  the  directors  of  an  insolvent 
corporation  are  trustees  of  its  funds  for  its 
creditors,  and  are  subject  to  the  rule  that  a 
trustee  cannot  use  the  trust  property  for  his 
own  benefit  to  the  disadvantage  of  the  cestui 
que  trust.  Montgomery  v.  Phillips,  53  N.  J. 
Kq.  203,  31  AU.  622;  Savage  v.  Miller,  56  N. 
J.  Eq.  432,  36  AU.  578,  39  Atl.  665;  Schmidt 
v.  Perkins,  74  N.  J.  Law,  785,  67  Atl.  77, 
11  L.  R.  A.  (N.  S.)  1007, 122  Am.  St  Rep.  417. 
It  follows,  therefore,  that  the  receiver  must 
be  Instructed  not  to  allow  the  present  hold- 
ers of  the  McFaddin  and  Ackerson  judgments 
any  priority  over  the  other  judgment  and 
general  creditors  of  the  defendant  company. 

[3]  Regarding  the  contention  of  the  defend- 
ant bank,  which  holds  the  Ackerson  Judg- 
ment as  collateral,  that  it  is  a  bona  fide  hold- 
er for  value  without  notice  of  the  latent  equi- 
ties in  favor  of  the  company's  general  cred- 
itors, I  do  not  find  the  facts  to  support  this 
claim.  The  facts  show  that  the  bank  when  it 
accepted  the  assignment  of  this  Judgment  on 
January  4,  1915,  had  both  actual  and  con- 
rtructlve  notice  of  the  company's  financial 


condition  and  difficulties — other  Judgments 
against  the  company  were  a  matter  of  record 
at  the  time — and  of  its  Inability  to  present- 
ly pay  or  to  provide  for  the  payment  of  its 
matured  and  maturing  obligations.  Part  of 
the  Indebtedness  secured  by  the  assignment 
had  been  contracted  by  Ackerson  on  a  note 
indorsed  by  Taylor,  another  director,  prior  to 
the  assignment,  and  renewed  on  that  day,  and 
the  balance  represented  a  loan  made  to  him 
by  the  bank  on  the  date  of  the  assignment, 
<m  another  indorsed  note;  and  It  Is  clear  that 
to  grant  the  bank  the  priority  It  claims 
would  simply  be  to  aid  Ackerson  to  indirectly 
obtain  a  priority  over  other  creditors  that 
the  law  will  not  permit  him  to  directly  ob- 
tain. 

[4]  I  am  likewise  unable  to  adopt  the  view 
of  the  bank  that  between  it  and  McFaddin  1* 
should  have  priority  over  McFaddln's  share 
of  the  assets,  or  failing  that,  then  it  should 
have  contribution  from  McFaddin.  To  my 
mind  both  judgments  are  equally  tainted  with 
a  breach  of  trust.  Both  directors  violated 
their  duty  as  trustees,  with  the  same  object 
in  view,  viz.  to  obtain  the  preferential  pay- 
ment of  their  respective  claims  from  the 
company's  assets.  The  standing  of  one  Is 
as  good,  or  bad,  as  that  of  the  other,  and 
neither  Is  entitled  to  nor  should  recdve 
preference  over  the  other.  They  will  receive 
aU  that  Is  equitably  due  them  by  being  per- 
mitted to  participate  as  general  creditors 
of  the  company  in  the  distribution  of  its  as- 
sets. 

It  developed  at  the  hearing  that  there  ap- 
pears to  be  at  least  $2,500  balaijce  owing  by 
Mr.  McFaddin  on  stock  purchased  by  him 
from  the  company ;  and  it  Is  expected  that 
the  receiver  will,  of  course,  take  appropriate 
action  to  recover  this  and  any  other  Indebt- 
edness that  may  be  due  on  the  purchase  of 
stock  from  the  company. 


KELLY  CONST.  CO.  v.  HACKENSACK 

BRICK  CO.    (No.  27.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  4,  1918.) 

(Syllabus  hy  the  Court.) 

1.  Sales  <&=399  —  "E.vtibe  Contkact"— D«- 
HVEKY— Buyer's  Faitube  to  Make  Pab- 
TIAL  Patkbnt. 

Where  the  sale  is  of  a  specified  quantity  of 
bricli  (i.  e.,  sufiicient  to  complete  a  building  ac- 
cording to  stated  specifications),  the  contract  Is 
entire,  and  a  failure  to  pay  when  a  part  delivery 
has  been  made  does  not  excuse  the  seller  from 
completing  delivery ;  no  time  for  payment  being 
stated  in  the  contract. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Entire 
Contract] 

2.  Saucs  ®=>183— Delivebt  in  Installuents 
— Payment— Statutes. 

Section  42  of  the  Sale  of  Goods  Act  (4 
Comp.  St  1910,  p.  4657),  enacting  that  "unless 
otherwise  agreed,  delivery  of  the  goods  and  pay- 
ment of  the  price  are  concurrent  conditions," 


«=>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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does  not  require  pajnmeiit  with  each  delivery, 
where  such  deliveries  are  made  pursuant  to  an 
entire  contract  for  goods  the  quantity  and  char- 
acter of  which  necessitates  delivery  in  install- 
ments. 

3.  Sales  ^=399  —  Partiai  Delivebt— Pat- 
JOENT— Completion  of  Delivebt. 

Where,  by  the  contract  of  sale,  the  buyer 
is  not  requirM  to  pay  for  a  partial  delivery  un- 
til the  whole  delivery  is  complete,  the  seller  can- 
not complain  of  the  buyer's  failure  to  pajr  for  a 
partial  delivery  until  threatened  with  suit,  nor 
can  the  seller  be  relieved  of  his  obligation  to 
complete  delivery  by  the  fact  that  the  buyer 
paid  pro  rata  for  a  partial  delivery,  when 
threatened  with  such  .suit,  and  to  avoid  litiga- 
tion. 

4.  Pbincipal  and  Agent  <i=»103(14)— Modi- 
fication or  Contract— AuTHOBiTT  of  Con- 
tbactob's  Pobeman. 

The  fact  that  a  contracting  company's  fore- 
man in  charge  of  mechanics  and  laborers  on  the 
job  was  accustomed  to  buy  trivial  things  needed 
in  an  emergency  does  not  show,  nor  tend  to 
show,  that  he  had  authority  to  modify  a  con- 
tract for  upwards  of  $5,000  worth  of  brick  al- 
ready entered  into  by  the  duly  authorized  offi- 
cials of  the  company  by  which  he  was  employed. 

Minturn,  J.,  dissenting. 

Appeal  from  Supreme  Court 

Action  by  the  Kelly  Construction  Company 
dgalnst  the  Hackensack  Brick  Company. 
Judgment  for  plaintiff  on  a  directed  verdict, 
and  defendant  appeals.    Affirmed. 

Mackay  te  Mackay,  of  Hackensack,  for  ap- 
pellant. Vredenburgh,  Wall  &  Carey,  of 
Jersey  City,  for  appellee. 

TRENCHAKD,  J.  The  plaintiff  below 
brought  this  actton  to  recover  damages  for 
the  refusal  of  the  defendant  to  perform  a 
contract  to  deliver  brick.  A  verdict  was  di- 
rected for  the  plaintiff  at  the  Bergen  circuit 
and  the  defendant  appeals.  We  are  of  the 
opinion  that  the  Judgment  must  be  affirmed. 

[1]  No  objection  Is  made  to  the  amount  of 
the  verdict  directed.  The  defendant's  con- 
tention Is  that  it  was  legally  Justified  In  Its 
refusal  to  complete  Its  contract  We  think 
that  contention  is  unsound,  and  we  find  no 
error  in  record. 

The  plaintiff  bad  a  contract  for  the  build- 
ing of  a  high  school  at  Englewood.  It  placed 
a  writtra  order  with  the  defendant  for  the 
"furnishing  and  delivering  and  stacking  on 
the  Job  all  the  common  hard  brick  required 
by  the  plans  and  specifications  for  the  Engle- 
wood  High  School  at  $7  per  thousand ;  brick 
to  be  delivered  as  required  by  us  and  suffi- 
cient brick  to  be  kept  on  the  Job  so  that  we 
will  always  have  approximately  50,000  brick 
stacked  until  the  completion  of  the  job." 
This  order  the  defendant  accepted  In  writ- 
ing. Neither  the  order  nor  the  acceptance 
fixed  any  time  for  payment.  The  defendant, 
after  delivering  some  of  the  brick,  refused 
to  complete  the  contract,  and  a  verdict  was 
directed  on  the  basis  of  the  difference  be- 


tween the  contract  price  and  that  which  the 
plaintiff  was  required  to  pay  In  the  market 
for  the  remainder  of  the  brick  contracted 
for.  The  defendant's  contention  is  that  it 
was  legally  Justified  in  refusing  to  complete 
Its  contract  by  reason  of  the  admitted  fact 
that  the  brick  already  delivered  In  part  per- 
formance of  the  contract  bad  not  been  paid 
for.  But  that  contention  is  unsound  In  law. 
Where,  as  here,  the  sale  la  of  a  specified 
quantity  of  brick  (L,  e.,  sufficient  to  complete 
a  building  according  to  stated  apedficatioos), 
the  contract  is  entire,  and  a  failure  to  pay 
when  a  part  delivery  has  been  made  does  not 
excuse  the  seller  from  comi^etlng  delivery; 
no  time  for  payment  being  stated  in  the  con- 
tract   Baker  v.  Hlgglns,  21  N.  Y.  307. 

[2]  And  this  is  so  notwithstanding  secticm 
42  of  the  Sale  of  Goods  Act  (C.  S.  p.  4657), 
enacting  that  "unless  otherwise  agreed,  de- 
livery of  the  goods  and  t>ayment  of  the  price 
&re  concurrent  conditions,"  etc.  This  ae^ 
tion  does  not  require  payment  with  each  de- 
livery where,  as  here,  such  deliveries  are 
made  pursuant  to  an  entire  contract  for 
goods  the  quantity  and  character  of  which 
necessitates  delivery  in  installments. 

[3]  Since  by  the  contract  the  plaintiff  was 
not  required  to  pay  for  a  partial  delivery 
until  the  whole  delivery  was  complete,  the 
defendant  cannot  complain  of  the  plahitiff's 
failure  to  pay  for  a  partial  delivery  until 
threatened  by  suit,  nor  can  it  be  relieved  of 
its  obligation  to  complete  delivery  by  the 
fact  that  the  plaintiff  paid  pro  rata  for  a 
partial  delivery  when  threatened  with  such 
suit  and  to  avoid  litlgaticm. 

[4]  The  defendant,  however,  dalmed  that 
after  the  original  contract  was  made  it  was 
modified  by  a  supplemental  parol  agreement 
by  the  terms  of  which  payments  were  to  be 
made  not  later  than  the  10th  of  the  following 
month,  and  in  default  of  any  such  payment 
the  contract  was  terminated.  But  a  sofli- 
cient  answer  to  that  claim  is  that  there  was 
no  evidence  to  support  it.  The  evidence  of 
O'Keefe  by  which  the  defendant  hoped  to 
show  such  a  modification  of  the  original  con- 
tract was  properly  overruled.  O'Keefe  was 
merely  a  foreman  in  charge  of  mechanics 
and  laborers  on  the  Job,  and  the  fact  that 
he  wa»  accustomed  to  buy  trivial  things 
needed  In  an  emergency  did  not  show,  nor 
tend  to  show,  that  he  had  authority  to  modi- 
fy a  contract  for  upwards  of  |5,000  worth  of 
brick  already  entered  into  by  the  duly  au- 
thorized officials  of  the  company  by  which 
he  was  employed.  We  think  these  considera- 
tions In  effect  dispose  of  every  question  ar- 
gued. 

The  Judgment  will  be  affirmed,  with  costs. 

MINTURN,  J.,  dissents. 
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OCEAN   BTROXT    IMPROVEMENT   CO.   v. 

OCEAN  CITY  GARDENS  CO.  et  el. 

(No.  43/98.) 

(Court  of  Chancery  of  New  Jersey.     Feb.  23, 
1918.) 

1.  Navigable  Waters  <S=»37(6)— Grant  of 
Land  undeb  Watub  —  Lease  Oonviting 
EeTATc  IN  Fee. 

A  leam  by  the  riparian  commissioners  under 
.\ct  March  21,  1871  (P.  L.  p.  44 :  4  Comp.  St. 
1910,  p.  4390,  S  21),  conveying  all  the  rights  of 
the  state  in  described  tidal  lands  in  perpetuity 
subject  to  payment  of  rent,  with  entry  for  for- 
feiture and  option  to  purdiase  on  full  payment, 
transfers  an  estate  in  fee  subject  to  a  condition 
subsequent  consisting  of  the  rent  charge. 

2.  Deeds  «=>147— Condition  Sttbsequent— 
Vaudht. 

A  condition  annexed  to  a  conveyance  in  fee 
that  the  grantee  shall  pay  the  grantor  or  his 
heirs  an  annual  rent  and  in  default  the  grantor 
may  enter  is  a  valid  condition  subsequent. 

3.  MOBTOAOES  €=3l2— Estate  of  Mortgaoob 
—Lease  and  Pebfetuitt. 

Where  the  lessee  of  tidal  lands,  from  the 
state  in  possession  under  a  lease  in  perpetuity 
with  power  to  convert  into  grant  as  autnorissed 
under  Act  March  21,  1871  (P.  L.  p.  44;  4 
Comp.  St.  1910,  p.  4390,  §  21),  executed  a  mort- 
gage thereon,  held  that  the  mortgage  was  valid, 
and  was  in  no  way  disturbed  by  mortgagor's 
subsequent  conveyance,  or  subsequent  convert- 
ing of  lease  into  a  grant  by  vendee  of  mort- 
gagor. 

Suit  by  the  Ocean  Front  Improvement 
Company  against  the  Ocean  City  Gardens 
Company  and  others,  to  quiet  title  to  real 
estate.   Decree  advised  for  defendants. 

This  suit  is  broagbt  under  our  statute 
to  quiet  title  to  real  estate.  The  claim  of 
complainant  Is  that  a  certain  mortgage 
which  by  Its  terms  covers  tidal  lands  now 
owned  by  complainant  under  a  grant  from 
the  riparian  commissioners  of  this  state  is 
not  a  subsisting  Uen  on  the  tidal  lauds.  De- 
fendant Security  Trust  Company,  as  trus- 
tee. Is  mortgagee  of  the  lands  In  question. 
It  is  claimed  by  the  mortgagee,  and  also  by 
the  several  holders  of  bonds  secured  by  the 
mortgage,  that  the  mortgage  is  a  valid  and 
subsisting  lien  on  the  tidal  lands  of  complain- 
ant described  In  the  bill. 

At  final  hearing  the  Jurisdiction  of  this 
court  to  entertain  the  bill  was  first  deter- 
mined. l%e  several  parties  then  waived  an 
Issue  at  law,  and  proofs  were  submitted 
touching  the  Issue  of  title  as  raised  by  the 
pleadings. 

There  is  no  substantial  dispute  touching 
the  facts.  Complainant  is  owner  of  the  fee. 
The  mortgage  in  terms  covers  the  locus  in 
qao;  it  was  executed  by  a  predecessor  in 
title  of  complainant  at  a  time  when  the  tidal 
lands  were  held  by  the  mortgagor  under  a 
lease  from  the  riparian  commissioners.  That 
lease  has  been  since  converted  into  a  grant. 

ne  dispute  arises  from  the  following 
facts:  June  15,  1906,  the  Ocean  City  Gar- 
dens Company  was  the  owner  of  a  tract  of 


also  the  owner  of  such  rights  In  the  adjacent 
tidal  lands  as  were  conferred  by  a  certain 
riparian  lease  whldi  had  been  made  by  the 
riparian  commissioners  of  this  state  Febru- 
ary 27,  1902.  June  15,  1908,  that  company 
executed  a  mortgage  to  defendant  Security 
Trust  Company  on  both  its  upland  and  the 
adjacent  tidal  lands  covered  by  the  riparian 
lease.  The  mortgage  contained  a  clause 
whldi  entitled  the  mortgagor  to  releases 
from  the  Hen  of  the  mortgage  of  any  pnrt  of 
the  mortgaged  property  by  the  payment  of 
a  fixed  amount  per  square  foot  of  the  land 
released.  October  7,  1909,  the  Ocean  City 
Gardens  Company  conveyed  to  the  West  Jer- 
sey Investment  Company  a  portion  of  the  up- 
land fronting  on  the  ocean  and  its  rights 
under  the  riparian  lease  in  the  tidal  lands 
in  front  of  and  adjacent  to  the  upland  so 
conveyed.  That  transaction  was  as  follows : 
The  purchaser  paid  to  the  vendor  (mortgag- 
or) the  full  purchase  price  of  the  upland,  and 
paid  to  the  vendor  in  addition  thereto  the 
amount  which  the  riparian  commissioners 
were  to  charge  to  convert  the  lease  into  a 
grant,  the  vendor  thereupon  agreeing  to 
have  the  lease  converted  into  a  grant..  To 
protect  the  vendee  in  a  perfect  title,  free 
from  the  lien  of  the  mortgage,  indemnity  se- 
curity was  given  by  the  vendor  to  the  vendee. 
The  vendor  then  applied  for  a  riparian  grant 
of  the  tidal  land  so  sold  to  the  investment 
company,  together  with  a  like  grant  for  oth- 
er tidal  land  held  by  the  vendor  under  the 
same  lease.  It  was  then  ascertained  that  the 
riparian  commissioners  would  not  execute 
a  grant  except  to  a  person  holding  title  to 
the  rlpa.  Accordingly  the  investment  com- 
pany reconveyed  the  upland  to  the  gardens 
company  for  the  purpose  of  facilitating  the 
procurement  of  the  riparian  grant  The  ri- 
parian grant  was  then  made  to  the  gardens 
company,  and  thereafter  the  gardens  compa- 
ny reconveyed  the  upland  and  tidal  lands  to 
the  Investment  company.  Subsequently  the 
gardens  company  procured  from  the  mort- 
gagee a  release  of  the  Hen  of  the  mortgage 
on  the  upland  so  reconveyed  to  the  invest- 
ment company.  No  release  of  the  Uen  of  the 
mortgage  on  the  tidal  lands  was  procured. 
The  investment  company,  apparently  in  the 
belief  that  the  mortgage  was  not  a  Hen  on 
the  tidal  lands,  then  surrendered  its  indem- 
nity. 

Subsequently  the  investment  company  con- 
veyed the  same  upland  and  tidal  lands  to 
the  Ocean  Front  Improvement  Ompany,  com- 
plainant herein. 

Lewis  Starr,  of  Camden,  for  complainant. 
Thomas  E.  French,  of  Camden,  for  defendant 
Security  Trust  Co.  S.  Stanger  Iszard,  of 
Camden,  for  defendant  Ocean  City  Ass'n. 

LEAMING,  V.  C.  (after  stating  the  facts 
as  above).    The  primary  inquiry  is  to  ascer- 


land  bordering  on  the  Atlantic  Ocean  and  I  tain  whether  at  the  time  the  mortgage  was 
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executed  the  mortgagor  enjoyed  merely  a 
leaeeliold  estate  in  the  tidal  lands  with  an 
oi^tion  of  purchase,  or  an  estate  In  fee.  If 
the  latter,  it  will  be  necessarily  conceded 
that  the  Hen  of  the  mortgage  still  subsists. 
If  the  former,  it  remains  to  inquire  whether 
the  after-acquired  fee,  acquired,  as  it  was 
in  effect,  by  the  vendee  of  the  mortgagor,  in- 
ured to  the  benefit  of  the  mortgagee  under 
a  mortgage  devoid  of  covenants  of  title  or 
quiet  enjoyment,  and,  If  so,  whether  any  eq- 
uity to  be  relieved  of  the  lien  of  the  mort- 
gage exists  In  complainant  which  would  not 
exist  in  favor  of  the  mortgagor  or  the  invest- 
ment company. 

[1]  In  three  reported  cases  consideration 
has  been  given  to  the  ascertainment  of  the 
estate  which  passes  to  a  lessee  under  our 
statutory  convertible  riparian  leases. 

The  first  case  was  that  of  Hudson  Tunnel 
Co.  V.  Attorney  General,  27  N.  J.  Eq.  673. 
It  was  there  sought  to  enjoin  certain  pro- 
ceedings then  pending  for  condonnatlon  of 
tidal  lands  which  were  held  under  a  statu- 
tory riparian  lease ;  the  Information  charging 
that  the  state  held  a  reversionary  estate  in 
the  leased  lands,  and  that  the  act  authoriz- 
ing the  condemnation  proceedings  denied  the 
right  to  condemn  land  which  belonged  to  the 
state.  It  was  there  held  that  the  statutory 
riparian  lease  there  in  question  transmitted 
to  the  lessee  the.  entire  estate  of  the  state,  and 
that  no  residue  of  the  estate  in  the  lands, 
such  as  Is  essential  in  an  estate  in  rever- 
sion, remained  In  the  state;  that  the  Inter- 
est which  the  state  had  In  the  land  was  not 
an  actual  estate,  but  consisted  merely  in  a 
charge  to  secure  the  payment  of  rent  receiv- 
ed, by  distress  and  re-entry  and  taking  pos- 
session. Accordingly  the  lands  were  held 
not  to  be  lands  belonging  to  the  state,  and 
hence  were  subject  to  condemnation. 

The  next  case  was  Cook  v.  Bayonne,  80  N. 
J.  Law,  596,  77  Atl.  1048.  It  was  there  again 
held  that  the  estate  transmitted  by  the  stat- 
utory riparian  lease  was  an  estate  In  fee 
subject  only  to  a  rent  charge.  It  accordingly 
was  held  that  the  leased  tidal  lands  were 
properly  taxed. 

'nie  third  case  was  Leary  v.  Mayor,  etc., 
of  Jersey  City  (C.  C.)  189  Fed.  419.  In  that 
case  also  the  validity  of  a  tax  against  tidal 
lands  held  under  a  statutory  riparian  lease 
was  In  question.  It  was  there  held  that  an 
estate  in  fee  simple  passed  to  the  lessee  un- 
der the  riparian  lease  on  condition  subse- 
quent ;  the  condition  being  that  If  the  annual 
payments  were  not  made  when  due  the  es- 
tate could  be  defeated.  On  appeal  the  views 
there  expressed  were  adopted  by  the  United 
States  Circuit  Court  of  Appeals.  208  Fed. 
854,  126  C.  C.  A.  12. 

The  lease  in  question  here  was  executed 
under  authority  of  the  act  of  March  21,  1871 
(P.  L.  p.  44;  4  Comp.  Stat.  p.  4390,  §  21). 
Prior  to  that  act  the  jurisdiction  of  the  ri- 
parian commissioners  to  execute  leases  and 


grants  of  tidal  land  was  limited  to  certain 
restricted  territory.  That  act  authorized  the 
execution  of  leases  and  grants  to  abon  own- 
ers In  all  other  parts  of  the  state.  TSie  act 
provides : 

"1.  That  any  riparian  owner  on  tide  waters 
in  this  state  who  is  desirous  to  obtain  a  lease, 
grant  or  conveyance  from  the  state  of  New  Jer- 
sey of  any  lands  under- water  in  front  of  his 
lands,  may  apply  to  the  commissioners  appoint- 
ed under  the' act  to  which  this  is  a  supplement 
and  the  supplements  thereto,  who  may  make 
such  lease,  grant  or  conveyance  with  due  re- 
gard to  the  interests  of  navigation,  upon  such 
compensation  therefor,  to  be  paid  to  the  state  of 
New  Jersey,  as  shall  be  determined  by  said  com- 
missioners, which  lease,  conveyance  or  grant 
shall  be  executed  as  directed  in  the  act  to  which 
this  is  a  supplement  and  the  supplements  there- 
to, and  shall  vest  all  the  rights  of  the  state  in 
said  lands  in  said  lessee  or  grantee." 

"2.  That  this  act  shall  not  interfere  with  the 
original  act  or  its  supplements  as  to  the  watTs 
of  the  Hudson  river.  New  York  Bay  or  Kill 
Von  Kull,  easterly  of  Enyards  dock." 

The  lease  in  question  here  varies  in  form 
in  some  respects  from  what  appears  to  have 
been  the  form  of  the  leases  considered  in 
the  cases  above  cited.  After  reciting  that  the 
applicant  for  the  lease  is  shore  owner,  and 
the  amount  determined  upon  as  the  purchase 
price  and  the  amount  of  annual  rental,  the 
instrument  proceeds: 

"Now  therefore,  the  said  state  of  New  Jersey, 
by  the  said  riparian  commissioners,  the  Govom- 
or  approving,  in  consideration  of  the  premiw"! 
and  of  the  rents,  covenants  and  conditions  here- 
in contained,  does  hereby  demise,  lease  and  to 
farm  let  unto  the  said  the  Ocean  City  Associa- 
tion, its  successors  and  assigns,  until  default 
is  made  in  the  punctual  payment  o^  the  annual 
rentals  herein  fixed,  or  until  this  iustrumeat 
and  all  estate  or  rights  arising  thereunder  has 
been  declared  forfeited  by  said  commissioners 
or  their  successors  in  office,  for  breach  of  any 
of  the  covenants  or  conditions  herein  contain- 
ed, or  until  the  same  has  been  in  any  other  mao- 
ner  forfeited  or  terminated,  all  that  certain  par- 
cel of  land  flowed  by  tidewater  [here  follows  a 
specific  description  of  the  land]  with  the  richt 
and  privilege,  under  the  covenants  and  condi- 
tions of  this  grant,  to  exclude  the  tidewater 
from  so  much  of  the  lands  above  described  as 
lie  under  the  tidewater,  by  filling  in  or  other- 
wise improving  the  same,  and  to  appropriate  the 
lands  under  water  above  described  to  its  and 
their  exclusive  private  use.  •  *  ♦  To  have 
and  to  hold,  use,  exercise  and  enjoy,  as  lessee 
for  the  term  aforesaid,  the  said  lands  and  prem- 
ises, and  all  the  rights  and  privileges  aforesaid, 
exercisable  within  and  over,  and  in  the  man- 
ner and  form  that  they  are  above  leased  nnfo 
the  said  the  Ocean  City  Association  and  to  its 
successors  and  assigns,  subject  to  the  regula- 
tions now  imposed  by  law  on  the  exercise  of  said 
rights  of  property  hereby  leased,  and  to  such 
as  shall  hereafter  be  made  by  the  LeRislature 
or  the  said  Commissioners  or  a  majority  there- 
of, yielding  and  paying  therefor  unto  the  state 
of  New  Jersey  the  annual  rent  of,"  etc. 

Then  follows  a  covenant  of  the  lessee  for 
the  prompt  payment  of  the  rent;  then  a 
clause  authorizing  distress  for  rent  in  ar- 
rears ;  then  a  clause  authorizing  re-entr}'  tor 
nonpayment  of  rent ;  then  a  clause  that  upon 
such  re-entry  all  covenants  of  the  state  shall 
cease  and  determine  and  the  lease  become  null 
and  void;  then  a  clause  that,  U  as  a  condi- 
tion precedent  all  the  rentals  are  paid  on  or 
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before  tbe  date  when  tbe  same  fall  due  and 
all  the  covenants  complied  with,  a  grant  will 
be  made  on  application  therefor  for  any  part 
of  the  landa  free  and  discharged  of  any  fu- 
ture rent  on  the  payment  of  the  gross  sum 
first  named  or  an  equitable   part   thereof. 

From  the  foregoing  It  suflSclently  appears 
that  the  instrument  is,  in  its  general  struc- 
tural form,  a  lease  with  an  option  of  pur- 
chafie.  The  term,  however,  is  without  limi- 
tation as  to  time ;  the  limitation  of  the  term, 
as  expressed  In  the  Instrument,  is  an  event, 
tbe  nonpayment  of  rent,  and  that  is  an  event 
which  may  never  happen.  Nor  does  the  non- 
payment of  rent  alone  operate  to  terminate 
the  term.  By  the  terms  of  the  instrument  a 
re-entry  is  required  to  effect  a  forfeiture  of 
the  estate  conveyed.  While  the  words  of  con- 
veyance used  In  the  instrument  are  words 
appropriate  for  a  leasehold  estate,  yet  the 
rights  which  are  transferred  are  all  tbe 
Tights  which  the  state  enjoys  In  the  lands 
and  those  rights  -  are  intended  to  continue 
forever  unless  terminated  by  the  nonpay- 
ment of  rent,  followed  by  re-entry.  There 
Is  no  reversion  such  as  obtains  in  a  lease  for 
a  term;  tbe  rights  conferred  by  the  instru- 
ment are  to  be  terminated  only  by  default 
followed  by  re-entry,  and  a  right  of  re-entry 
is  not  in  any  sense  a  reversion.  The  instru- 
ment, though  in  name  and  general  form  a 
lease,  thus  lacks  the  essential  and  dlstin- 
gtdshing  qualities  of  a  lease;  in  sulistance 
It  is  a  transfer  or  assignment  of  the  rights 
of  the  state  in  perpetuity  on  c«mditton  subse- 
quent in  the  nature  of  a  rent  diarge. 

"It  is  necessary  to  the  relation  of  landlord 
and  tenant  that  a  reversionary  interest  remain 
m  the  landlord ;  a  conveyance  of  the  landlord's 
entire  term  being  an  assignment  ratiier  than  a 
lease.  Hence  a  taking  and  holding  in  perpetui- 
ty ig  contradictory  of  the  relation  of  landlord 
and  tenant."    24  Cyc.  878. 

"A  lease  is  properly  a  conveyance  of  any 
lands  or  tenements,  in  consideration  of  rent  or 
other  annual  recompense,  made  for  life  or  years 
or  at  will,  but  always  for  a  less  time  than  tbe 
lessor  has  in  the  premises."  Wood's  Landlord 
4  Tenant,  {  TS. 

"A  lease  is  properly  a  conveyance  of  any  lands 
or  tenements  (nsnally  in  consideration  of  rent 
or  other  annual  recompense)  made  for  life,  for 
years  or  at  will,  but  always  for  less  time  than 
the  lessor  hath  in  the  premises ;  for  if  it  be  for 
the  whole  interest,  it  is  more  properly  an  assign- 
ment than  a  lease."    2  Bl.  Com.  §  317. 

"An  assignment  is  properly  a  transfer  or 
making  over  to  another  of  the  right  one  has  in 
any  estate ;  but  it  is  usually  applied  to  an  es- 
tate for  life  or  years.  And  it  differs  from  a 
lease  only  in  this:  That  by  a  lease  one  grants 
an  interest  less  than  his  own,  reserving  to  him- 
self a  reversion ;  in  assignments  he  parts  with 
the  whole  property,  and  the  assignee  stands  to 
all  intents  and  purposes  in  the  place  of  the  as- 
signor."   2  Bl.  Com.  i  327. 

In  Leary  v.  Jersey  City,  supra,  in  consid- 
ering the  nature  of  the  riparian  lease  there 
in  question,  the  learned  trial  court  said,  at 
page  427  of  189  Fed.: 

"By  this  instroment  the  state  parted  with  the 
whole  estate  as  effectually  as  if  the  considera- 
tion had  been  paid  in  one  sum.  Tbe  instrument 
eontemplated  two  methods  of  paying  the  con- 
sideration, an  annual  sum  equal  to  7  per  cent 


of  the  entire  consideration,  as  directed  by  the 
joint  resolution  of  March  17,  18*70,  and  a  lump 
sum,  at  any  time  at  the  option  of  the  purchaser, 
whereupon  another  conveyance  was  to  be  exe- 
cuted and  the  annual  payments  cease.  The 
right,  title,  and  interest  of  the  purchaser  were 
the  same  whichever  method  of  payment  was 
adopted.  So  long  as  the  purchaser  made  the 
annual  payments,  the  estate  vested  in  it  was 
ns  absolute  as  if  tbe  entire  capital  sum  had 
been  paid  in  the  first  instance.  The  use  of  the 
words  'lease'  and  'rent'  does  not  change  the 
quality  of  the  estate  where  the  whole  interest 
is  conveyed.  Substance,  not  form,  controls^  A 
lease  never  conveys  all  that  the  owner  has. 
That  at  some  time  and  by  the  very  terms  of  the 
instrument  itself  the  estate  shall  revert  to  the 
lessor,  his  heirs  or  assigns,  is  of  the  essence  of  a 
lease.  In  the  present  case  a  default  in  the  an- 
nual payments  causes  a  forfeiture;  but  this  is 
not  the  necessary  re^lt  of  the  terms  of  the 
conveyance.  It  provides  for  such  a  contingency, 
but  does  not  require  it.  The  conveyance  trans- 
ferred the  whole  estate  to  the  purchaser.  Only 
his  disregard  of  the  terms  can  end  it  and  cause 
a  reversion." 

A  reference  to  the  statute  under  which  the 
instrument  was  executed  further  discloses 
that  it  must  he  understood  as  transferring 
all  the  rights  of  the  state  in  tne  tidal  lands, 
subject  only  to  the  rent  charge.  As  a  statu- 
tory instrument  it  must  he  given  the  force 
and  effect  prescribed  by  tbe  statute.  That 
statute,  above  quoted  in  full,  says: 

"Which  lease,  conveyance  or  grant  shall  be 
executed  as  directed  in  the  act  to  which  this  is 
a  supplement  and  tbe  supplements  thereto,  and 
shall  vest  all  tbe  rights  of  the  state  in  said 
lands  in  said  lessee  or  grantee." 

[2]  It  therefore  seems  impossible  to  es- 
cape the  conclusion  that  the  statutory  lease 
here  in  question,  like  the  leas^  under  con- 
sideration tn  the  three  cases  first  above  cit- 
ed, must  he  deemed  operative  to  vest  in  the 
lessee  an  estate  in  fee  in  the  tidal  lands  de- 
scribed, subject  to  a  condition  in  the  nature 
of  a  condition  subsequent-  consisting  of  a 
rent  charge;  and  the  execution  of  the  sub- 
sequent grant  upon  payment  of  the  princi- 
pal sum  on  which  the  rent  charge  was  based 
must  be  ■  regarded  as  merely  operative  to  dis- 
charge or  release  the  rent  charge.  A  condi- 
tion annexed  to  a  conveyance  in  fee  that  the 
grantee  shall  pay  the  grantor  or  his  heirs 
an  annual  rent,  and  in  default  the  grantor 
may  enter,  has  long  been  recognized  as  a 
valid  condition  subseqaent  Van  Rensselaer 
v.  Ball,  19  N.  Y.  100. 

[3]  It  follows  that  as  the  mortgagor  was 
in  enjoyment  of  an  estate  In  fee  simple  in 
the  tidal  lands  here  in  question  at  the  time 
the  mortgage  was  executed,  tbe  lien  of  that 
mortgage  was  in  no  way  disturbed  by  tbe 
subsequent  conveyance  of  the  tidal  lands  by 
the  mortgagor,  or  by  the  still  subsequent  con- 
version of  the  so-called  lease  into  a  grant  by 
the  vendee  of  the  mortgagor. 

As  the  lien  of  the  mortgage  is  not  depend- 
ent upon  any  after-acquired  title  it  is  unnec- 
essary to  here  consider  the  other  questions 
which  have  been  argued.  I  find  no  equitable 
rights  in  complainant  as  against  the  mort- 
gagee.    Its  right  to  have  other  parts  of  the 
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mortgaged  premises  first  sold  at  foreclosure 
for  its  protection  is  not  InToIved  here. 

It  may  be  appropriately  noted  that  by  act 
of  1891  (P.  L.  1891,  pp.  213,  215;  Comp. 
Stat.  p.  4396,  S  39)  It  was  declared  that  the 
riparian  commissioners  should  not  there- 
after be  required  to  execute  leases  convert- 
ible into  grants  upon  payment  of  the  prin- 
cipal sum,  but  should  be  privileged  to  make 
leases  or  grants  on  special  terms  as  to  time 
and  manner  of  payment,  and  also  make  leas- 
es of  limited  duration.  As  already  stated 
the  statutory  lease  in  question  here  is  in 
perpetuity,  and  in  terms  convertible  upon 
payment  of  the  principal  sum. 

I  will  advise  a  decree  in  conformity  with 
the  views  herein  expressed. 


WILDWOOD  BOARD  OP  EDUCATION  v. 

BRIGHT  et  al.     (No.  109.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  4,  1918.) 

(Syllahut  hy  the  Oourt.) 

1.  CoNTBACTs    <S=»306(3)  —  Bttii-dino    Con- 
tracts—MATBBiAi>-OwNitB'8  Title. 

By  a  contract  for  constructing  a  building, 
the  contractor  agreed  that  in  certain  contin- 
gencies the  owner  might  terminate  the  employ- 
ment, enter  the  premises,  and  take  possession 
for  the  purpose  of  completing  the  work  of  all 
materials  thereon.  The  contingency  happened. 
Held,  that  by  taking  possession  pursuant  to 
the  contract,  the  owner  acquired  title  to  the 
material, 

2.  SAI.E8  i&=»479(8)  —  Bini,DiNO  Matebiai,— 
GoNDrnoNAi,  Sale— Question  fob  Juby. 

Under  the  facts  of  this  case,  the  question 
whether  building  material  had  been  sold  under 
a  contract  of  conditional  sale  was  for  the  jury. 


Replevin  by  the  Wildwood  Board  of  Educa- 
tion against  Webster  Bright  and  the  Central 
Terra  Cotta  Company.  From  a  directed  ver- 
dict for  defendants  plaintiff  appeals.  Re- 
versed and  record  remitted,  to  the  end  that 
there  may  be  a  venire  de  novo. 

Replevin  for  a  lot  of  terra  cotta  which  had 
been  supplied  by  the  Central  Terra  Cotta 
Company  to  the  Richman  Construction  Gcnn- 
pany  and  delivered  on  the  grounds  of  the 
Wildwood  Board  of  Education  to  be  used  in 
the  construction  of  a  scboolhouse  by  the  Rich- 
man  Construction  Company.  The  school- 
house  was  building  under  a  contract  between 
the  Richman  Company  and  the  Board  of  Ed- 
ucation. One  of  the  provisions  was  that, 
upon  being  certified  by  the  architect  that  the 
contractor  had  refused  or  neglected  to  supply 
enough  men  and  material,  or  failed  in  the 
performance  of  any  of  the  agreements  the 
owner  might  after  three  days'  notice,  provl'de 
the  labor  and  materials,  and  if  the  architect 
should  certify  that  such  neglect  was  sufficient 
ground  for  such  action,  the  owner  should  be 
at  liberty  to  terminate  the  employment  of  the 


contractor  and  enter  the  premises  and  take 
possession,  for  the  purpose  of  cony>letIng  the 
work,  of  all  materials,  tools,  and  appliances 
thereon.  No  question  was  made  in  the  case 
that  the  situation  was  such  that  the  owner's 
right  to  take  possession  had  accrued.  The 
president  of  the  corporation  contractor  tes- 
tified that  they  had  abandoned  the  Job.  The 
verdict  was  directed  for  defendant. 

Lewis  Starr,  of  Camden,  for  appellant. 
Har^'ey  P.  Carr,  at  Camden,  for  appellees. 

SWAYZE,  J.  (after  stating  the  facts  as 
above).  [1,  2]  In  order  that  the  plaintiff  may 
maintain  this  action  of  replevin,  it  must 
show  its  own  title  to  the  goods  in  question. 
This  depends:  First  on  the  title  of  the  Rich- 
man  Construction  Company  under  which  it 
claims;  and,  second,  on  the  fact  of  a  transfer 
of  this  title  to  the  plaintiff.  We  find  It  con- 
venient to  deal  with  the  latter  question  first. 
We  entertain  no  doubt  that  at  least  an  equi- 
table title  can  be  passed  to  take  effect  in 
fuure  on  the  happening  of  an  agreed  con- 
tingency. Brown  V.  Bateman,  L.  R.  2,  C.  F. 
272;  36  L.  J.  C.  P.  134;  Lister  v.  Simpson, 
38  N.  J.  Eq.  438;  39  N.  J.  Eq.  595.  The  con- 
tract does  not  contain  formal  words  passing 
title,  but  it  authorizes  the  board  of  education 
to  take  possession  of  all  materials  for  the 
purpose  of  completing  the  work  included  un- 
der the  contract.  Delivery  of  possession  Is 
the  ordinary  way  of  passing  legal  title  to 
tangible  perscmal  pr<H)erty.  The  possession 
is  to  be  for  the  purpose  of  completing  the 
work,  and  cannot  avail  for  that  purpose  un- 
less the  material  is  meant  to  be  Incorporated 
in  the  building  and  lose  its  Identity.  We 
feel  no  difficulty  in  holding  that  whatever  title 
the  Richman  Construction  Company  had 
passed  to  the  board  of  education.  In  fact, 
no  question  was  made  as  to  that.  Tlie  de- 
fense was  that  the  Richman  Gonstmctloo 
Company  had  no  title  to  pass.  The  title,  It 
is  said,  was  conditional  upon  the  construction 
company  paying  the  terra  cotta  company  for 
the  goods.  Under  the  original  contract,  made 
by  correspondence,  no  condition  was  annexed 
to  the  sale.  Several  months  later,  the  de- 
fendant says  that  it  refused  to  make  deliv- 
ery until  satisfactory  arrangements  were 
made,  and  that  it  was  agreed  that  the  goods 
should  be  delivered  on  the  property  to  the 
Terra  Cotta  Company  to  be  Inspected  by  the 
architect  on  the  ground,  to  be  paid  for  as 
soon  as  inspected,  and  to  remain  the  property 
of  the  defendant  until  paid  for.  This,  if  estab- 
lished, made  a  contract  of  conditional  sale. 
Whether  It  was  established  depended  on  the 
credence  to  be  given  by  the  Jury  to  the  witness- 
es and  the  documentary  evidence.  Of  the  doc- 
umentary evidence,  the  most  important  for  the 
present  purpose  is  a  notice  of  a  lien  claim 
by  the  Terra  Ootta  Ctompany  to  tlie  board  of 
education.  In  this  notice  the  defendant 
states  that  the  materials  were  furnished  and 
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delivered  to  the  Rlchinan  Coustniction  Coin- 
pauy  by  the  Terra  Cotta  Company,  pursuant 
TO  the  terms  of  the  written  contract  entered 
into  between  them  on  February  5, 1916.  This 
is  the  contract  by  letter  of  which  we  have 
sQoken,  and  contains  no  conditions.  In  this 
situation,  we  think  It  was  a  jury  question 
whether  the  title  had  passed  to  the  construc- 
tion company.  It  was  therefore  error  to 
direct  a  verdict  for  the  defendant,  and  the 
judgment  must  be  reversed,  and  the  record 
remitted  to  the  end  that  there  may  be  a 
Tffllre  de  novo. 


EMERSONIAN  APARTMENTS  et  al.  v. 
TAYLOR.    (No.  111.) 

(Court  of  Appeals  of  Maryland.    Jan.  16,  1918.) 

1.  Appkai,  asd  Ebeob  €=5>70(2)— Final  Judo- 
mem — Demubbeb. 

Appeal  does  not  lie  from  judgment  at  law 
on  demurrer ;    it  being  interlocutory,  not  final. 

2.  Afpeai,   and    Ebbob    «s>125  —  Consent 
judoment. 

No  appeal  lies  from  a  consent  judgment 

Appeal  from  Baltimore  City  Court;  Chas. 
W.  Heuisler,  Judge. 

Suit  by  Rachel  Taylor  against  the  Emer- 
sonian Apartments  and  others.  From  a  Judg- 
ment overruling  defendants'  demurrers,  they 
appeaL    Appeal  dismissed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, BURKE,  THOMAS,  PATTISON, 
IRXER,  STOCKBRIDGE,  and  CONSTA- 
BLE, JJ. 

Aubrey  Pearre,  Jr.,  of  Baltimore  (Barton, 
Wilmer  Sc  Stewart,  of  Baltimore,  on  the 
tirief),  for  appellants.  Augustus  0.  Bin- 
swanger,  of  Baltimore  (Louis  Samuels,  of 
Italtimore,  on  the  brief),  for  appellee. 

BOYD,  C.  J.  Each  of  the  appellants,  who 
were  defendants  below  in  a  suit  by  the  ap- 
pellee against  them,  filed  a  demurrer  to  the 
declaration.  The  demurrers  were  overruled, 
with  leave  to  the  defendants  to  plead  within 
15  days.  They  filed  a  writing  declining  to 
file  pleas,  and  the  same  day  there  was  an 
entry  of  "Judgment  on  the  demurrers  in  favor 
of  the  plaintiff  for  costs."  From  that  the  de- 
fendants took  this  appeal.. 

[1]  No  motion  to  dismiss  the  appeal  was 
made,  but  we  suggested  at  the  argument  that 
it  was  questionable  whether  the  appeal  would 
lie,  and  upon  further  consideration  we  are 
satisfied  that  there  can  be  no  doubt  about 
the  question,  under  the  decisions  of  this 
court;  there  being  nothing  in  the  form  of  the 
judgment  to  take  it  out  of  the  general  rule. 
It  is  no  longer  an  open  question  in  this 
state  as  to  whether  an  appeal  can  be  taken 
from  a  ruling  on  a  demurrer  in  a  suit  at  law, 
before  final  Judgment  It  has  been  repeat- 
edly decided  that  such  an  appeal  will  not 
lie,  and,  as  was  said  in  2  Poe  on  PI.  &  Pr. 
i  826,  in  speaking  of  it  as  a   well-settled 


rule,  it  is. "absolutely  necessary  to  be  en- 
forced, in  order  to  prevent  the  regular  prog- 
ress of  a  cause  unto  its  final  determination 
from  l>eing  interrupted  by  successive  appeals 
from  rulings  made  from  time  to  time  during 
the  UUgaUoa"  In  Chappell  v.  Funk,  57  Md. 
465,  the  court  held  that  an  appeal  did  lie 
from  an  order  overruling  a  demurrer  to  a 
bill  in  equity  and  requiring  the  defendants 
to  answer,  although  Judge  Alvey  filed  a  vig- 
orous dissent,  and  in  the  course  df  bis  opin- 
ion said: 

"Now,  in  actions  at  law,  that  no  appeal  will 
lie  from  the  interlocutory  judgment  overruling 
a  demurrer  to  the  declaration  or  other  plead- 
ings, bat  only  from  the  final  judgment  is  too 
well  settled  to  admit  of  a  question ;  and  this 
because  such  judgment  neither  settles  nor  con- 
cludes any  right  between  the  parties.  It  deter- 
mines a  mere  matter  of  pleading" 

—citing  Wheeler  v.  State,  7  Gill,  33;  Welch 
v.  Davis,  7  GUI,  364,  366;  Boteler  &  Belt  v. 
State,  use  of  Chew,  7  GiU  &  J.  109;  Gittings 
v.  State,  33  Md.  461;  Dietrich  v.  Swartz,  41 
Md.  196.  To  those  may  l>e  added  Griffee  v. 
Mann,  62  Md.  248 ;  State  v.  Easton  Club,  72 
Md.  297,  20  Atl.  242;  Cooper  v.  Novickow, 
116  Md.  471,  82  AU.  207;  Warfleld  v.  State, 
116  Md.  599,  82  Atl.  1053,  Ann.  Cas.  1913C, 
824. 

While  it  may  be  desirable  in  some  equity 
cases,  where  the  evidence  may  be  at  great 
length  and  the  expenses  very  heavy,  to  enter- 
tain appeals  at  once  from  rulings  on  demur- 
rers, our  observation  has  been  that  it  is 
sometimes  productive  of  unnecessary  and 
even  vexations  delays,  in  addition  to  impos- 
ing heavy  burdens  on  litigants,  In  paying 
larger  fees  to  their  soUcItws,  who  may  be  re- 
quired to  appear  in  this  court  several  times. 
Instead  of  meeting  all  questions  at  one  hear- 
ing. The  tendency  of  this  court  has  been 
for  the  most  part  to  limit  rather  than  to  ex- 
tend the  rule  in  equity  cases.  Peoples  ▼. 
Ault,  117  Md.  631,  84  Atl.  60;  Somerset  Rap- 
id Transit  Co.'s  Case,  126  Md.  368,  94  Atl. 
911.  In  Wheeler  v.  State,  supra,  there  was 
a  demurrer  to  the  replication,  which  the 
cotmty  court  overruled,  and  the  defendants 
appealed.    Judge  Dorsey  said: 

"The  appeal  in  this  case  must  be  dismissed, 
as  prematurely  taken.  Instead  of  waiting  until 
the  inquisition  was  taken,  and  a  final  judgment 
rendered  in  the  cause,  the  appellants  appealed 
from  the  interlocutory  judgment  of  the  county 
court  overruling  their  demurrer.  From  the  final 
judgment  in  the  cause,  no  appeal  has  been 
prayed." 

In  Green  v.  Hamilton,  16  Md.  317,  77  Am 
Dec.  295,  Judge  Tuck  said: 

"An  appeal  will  not  lie  from  a  judgment  ou 
demurrer  against  the  defendant  in  an  action  of 
debt  on  a  bond  with  collateral  condition,  until 
an  inquisition  is  taken  and  final  judgment  enter- 
fd :  uie  appeal  must  be  taken  from  the  final 
judgment  Wheeler  v.  State,  7  Gill,  33.  The 
reason  is  that  the  first  judgment  is  merely  inter- 
locutory. The  same  rule  applies  where  a  judg- 
ment by  default  is  entered,  and.  from  the  na- 
ture of  the  case,  an  inquisition  is  necessary  to 
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ascertain  the  extent  of  the  plaintiff's' right  to  re- 
cover.   Wilmer  t.  Harris,  5  H.  &  J.  1. 

[2]  At  the  argument  when  doubt  was  ex- 
pressed as  to  whether  an  appeal  would  lie,  It 
was  stated  by  the  attorneys  for  both  sides 
that  their  desire  was  to  have  this  court  pass 
on  the  right  of  the  plaintiff  to  recover,  and 
It  was  in  effect,  if  not  in  terms,  admitted 
that  the  form  of  the  judgment  was  agreed 
upon  by  them — believing  that  it  would  en- 
able the  defendant  to  appeal  at  once.  If  it 
is  a  final  judgment,  then  the  plaintiff  is  pre- 
cluded from  further  recovery;  and  if  it  is 
not  final,  then  under  the  numerous  authori- 
ties no  appeal  lies.  On  the  other  hand,  if  it 
be  held  that  the  appeal  does  lie,  and  this 
court  should  be  of  the  opinion  that  the  plain- 
tiff had  a  good  cause  of  action,  but  also 
thought  that  the  declaration  was  technically 
defective,  and  then  reversed  the  judgment, 
with  leave  to  the  plaintiff  to  amend,  the  de- 
fendants. Instead  of  being  liable  for  costs, 
might  be  subjected  to  a  verdict  in  a  substan- 
tial amount  It  Is  therefore  difficult  to  un- 
derstand how  either  party  can  be  benefited 
in  this  case,  and  we  are  not  supposed  to  de- 
cide some  other  case  in  this.  Since  the  argu- 
ment the  attorneys  have  tmited  In  what  is 
called  the  "Supplemental  Statement  of  Coun- 
sel and  Additional  Authorities,"  and  in  it 
both  sides  contend  that  the  appeal  is  prop- 
erly taken.    It  is  said  that : 

"It  is  respectfully  submitted  that  a  reversal 
of  the  judgment  below  would  be  a  final  conclu- 
sion of  this  case,  and  that  an  affirmance  of  the 
judgment  below  would  perhaps  leave  open  the 
question  of  what  damages  should  be  ascertained 
by  the  jury  in  an  inquisition.  Such  damages 
could  be  clearly  ascertained  from  the  measure 
of  damages  laid  down  by  this  court  on  the  plead- 
ings ;  wherefore  there  would  be  left  open  no 
matter  of  pleading  or  evidence  for  further  ac- 
tion of  the  lower  court,  to  which  any  exception 
could  be  taken  or  from  which  an  appeal  could 
be  prayed  by  either  eppellauta  or  appellee.  All 
the  ri^ts  of  the  parties  involved  would  be  final- 
ly determined  by  this  appeal." 

Manifestly  that '  statement  cannot  aid  the 
position  taken  by  the  attorneys  in  reference 
to  the  right  of  appeal.  In  the  first  place,  a 
reversal  of  the  judgment  would  not  necessa- 
rily be  a  final  conclusion  of  the  case;  but, 
if  It  was.  It  is  practically  conceded,  and  it  la 
unquestionably  true,  than  an  affirmance 
would  leave  open  the  question  of  damages. 
It  therefore  might  or  might  not  be  finally  set- 
tled by  this  court;  but  the  question  is,  not 
what  might  be  then,  but  whether  it  was  a 
final  judgment  when  it  came  to  this  court. 
It  is  not  correct  to  say  that  there  would  be 
no  matter  of  evidence  left  open  to  which  ex- 
ception could  be  taken,  for,  when  a  judg- 
ment by  default  is  being  extended  by  an  in- 
quisition, exceptions  can  be  taken  to  the 
rulings  of  the  court  in  reference  to  the  ad- 
mission of  testimony,  and  prayers  can  also 
be  offered  which  are  subject  to  exceptions. 
2  Poe,  f  368.  Then,  after  stating  that  this 
was  a  test  case,  and  that  a  number  of  simi- 
lar cases  were  being  held  in  abeyance  await- 


ing the  determination  of  VbU  appeal,  it  is 
said: 

"Therefore  counsel  for  appellee  reapectfolly 
submits  the  determination  of  the  questions  rais- 
ed, and  waives  the  right  of  the  plaintiff,  appel- 
lee, to  have  damages  awarded  to  her  by  an  in- 
quisition hereafter." 

Again,  it  is  said : 

"As  previously  stated  by  counsel  for  the  ap- 
pellee, any  damages  in  excess  of  the  costs  ar« 
expressly  waived  herein,  and  there  is  here  no 
undetermined  quantum  of  damages." 

Without  referring  to  the  question  whether 
an  attorney  could  bind  his  client  by  any  such 
attempted  waiver.  It  Is  dear  that.  If  a  waiv- 
er be  necessary,  it  could  not  now  relate  back 
and  give  the  right  of  appeaL  This  court 
ought  not  to  be  expected  to  spend  its  time  In 
deciding  questions  of  law  which  can  be  of  no 
service  to  the  parties  to  the  cause.  The  fact 
that  there  are  other  suits  pending,  between 
other  parties,  might  well  be  deemed  a  good 
reason  for  not  deciding  questliHis  which 
would  affect  them,  but  would  not  affect  the 
parties  to  the  suit  before  the  court.  But  the 
statement  filed,  together  with  those  made  at 
the  bar,  satisfy  us  that  the  form  of  the  judg- 
ment In  this  case  was  adopted  by  consent  for 
the  evident  purpose  of  trying  to  meet  the 
well-known  general  rule,  that  we  have  re- 
ferred to,  in  reference  to  appeals  from  rul- 
ings on  demurrers  at  law.  That  being  so. 
the  appellants  cannot  complain  if  there  was 
error  in  entering  the  Judgment  on  the  de- 
murrer In  favor  of  the  plaintiff  for  costs. 
Although  It  Is  said  In  the  syllabus  of  the  case 
of  Chesapeake  Bank  v.  McClellan,  1  Md.  Cb. 
330,  cited  by  the  attorneys  in.  the  supplenieu- 
tal  statement,  that  "an  appeal  will  lie  from 
every  decision  whldi  settles  a  question  of 
right  between  the  parties,  no  matter  whether 
the  decision  was  adverse  or  by  consent  or 
default,"  that  is  not  the  law  as  announced 
by  this  court  In  case  of  consent  In  equity 
cases.  Judge  Alvey  said  In  Gable  v.  Wil- 
liams, 59  Md.  46,  that: 

"So  far  as  that  decree  was  founded  upon  the 
agreement  or  consent  of  the  parties,  the  present 
appellants,  it  was  not  the  subject  of  an  appeal : 
for  it  is  settled  that,  from  a  decree  by  consicnt, 
no  appeal  or  rehearing  lies.  WiUiama  v.  Wil- 
liams, 7  am,  805." 

See,  also,  Baugher  t.  Wilklns,  16  Md.  35, 
77  Am.  Dec.  279;  P.,  W.  &  B.  R.  B.  Co.  v. 
Harper,  29  Md.  830,  that  Instruction  granted 
by  consent  cannot  be  objected  to  In  aRwIlate 
court. 

The  case  of  Hawkins  v.  Bowie,  9  Gill  *  J. 
428,  a.lso  cited  in  the  supplemental  statement 
of  the  attorneys,  differs  widely  from  this  one. 
There  a  judgment  had  been  regularly  ob- 
tained by  Hawkins  against  Catharine  Bowie. 
The  court  on  her  petition  granted  her  a  writ 
of  error  coram  nobis  to  correct  the  record  of 
said  judgment,  and  reversed  the  judgment 
rendered  by  It,  with  costs.  Our  predecessors 
held  that,  while  a  writ  of  error  lay  to  correct 
an  error  in  fact  In  the  same  court  where  the 
record  was,  yet  from  an  error  of  law,  which 
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Is  the  default  of  the  Justices,  the  same  court 
could  not  reverse  the  judgment  by  writ  of 
error,  nor  •without  a  writ  of  error,  but  the  er- 
ror ought  to  be  redressed  In  another  court, 
before  other  Justices,  by  writ  of  error.  It  is 
true  that  the  fact  that  a  Judgment  was  ren- 
dered in  favor  of  Catharine  Bowie  for  her 
costs  was  referred  to,  but  the  court  did  not 
lay,  and  did  not  mean,  that  tliat  made  the 
judgment  final,  but  the  action  of  the  lower 
court  in  reversing  the  former  Judgnient  and 
then  rendering  a  Judgment  for  costs  was 
final.  The  case  was  finally  and  definitely  set- 
tled against  the  plaintiff  by  the  action  of  the 
lower  court,  and,  of  course,  that  could  be  re- 
viewed. 

This  court  having  determined  over  and 
over  again  tliat  the  rulings  of  the  lower  court 
on  demurrers  in  suits  at  law  cannot  be  re- 
viewed until  after  final  Judgment,  it  would 
avoid  the  effect  of  that  rule  If  the  parties 
could,  by  simply  having  the  lower  court  enter 
the  judgment  on  the  demurrer  in  the  form 
this  one  is,  take  an  appeal  at  once.  We  do 
not  think,  however,  that  that  entry  is  suffi- 
cient to  sustain  this  appeal,  regardless  of 
irhat  we  have  said  about  It  being  done  by  con- 
sent or  at  the  Instance  of  the  parties.  If  a 
final  judgment  had  been  entered,  an  appeal 
from  that  would  have  brought  the  ruling  on 
the  demurrer  before  us,  and.  If  erroneous, 
either  because  it  undertook  to  give  judgment 
for  costs,  or  because  we  thought  the  lowor 
court  was  wrong  in  its  ruling  on  demurrer, 
the  error  could  have  been  corrected..  When 
there  Is  a  ruling  on  a  demurrer  to  a  declara- 
tion In  favor  of  the  defendant,  and  the  plain- 
tiff declines  to  amend,  of  course  the  judg- 
ment then  is  properly  a  judgment  for  costs, 
and  is  final,  as  the  Judgment  is  that  the 
plaintiff  "go  without  day."  1  Poe,  §  710. 
Such  a  Judgment  determines  that  the  plain- 
tiff is  not  entitled  to  recover  on  what  is  stat- 
ed In  the  declaration.  But  when  the  demur- 
rer in  overruled,  as  in  the  case  here,  a  judg- 
ment of  "respondeat  ouster"  Is  entered.  1 
Poe,  i  091.  The'n,  If  the  defendant  declines 
to  plead,  the  practice  is  for  the  plaintiff  to 
take  judgment  by  default  for  want  of  plea, 
and  In  actions  ex  delicto  he  has  the  right  to 
an  Inquisition  to  assess  the  damages;  bat 
tmtll  that  Is  done,  or  by  agreement  it  is  sub- 
mitted to  the  court  and  damages  assessed, 
the  judgment  is  not  final.  In  2  Foe,  {  360,  it 
Is  said: 

"Where  issue  is  joined  on  a  demurrer  filed  by 
the  defendant  to  the  plaintiff's  declaration,  and 
the  demurrer  is  overruled,  the  judgment  is  that 
the  defendant  answer  further ;  and  only  upon 
hii  failure  to  do  so  will  a  judgment  be  entered 
op  for  the  plaintiff.  This  judgment  will,  in  the 
first  instance,  be  interlocutory,  and  will  be  made 
final  when  the  plaintiff,  according  to  the  char- 
acter of  the  case,  establishes  his  specific  claim." 

Again,  it  is  said  in  that  section  that: 
Wherever   the   defendant's    pleading    "is   ad- 
ladged  on  demurrer  to  be  insufficient,  and  he 


does  not  wish  either  to  amend  or  plead  over, 
the  judgment  for  the  plaintiff  will  be  interlocu- 
tory, until  he  establishes,  according  to  the 
course  of  the  court,  his  precise  claim." 

The  practice  is  so  simple  that  we  cannot 
understand  why  it  was  not  adopted  in  this 
case.  When  the  defendants  refused  to  plead, 
all  that  was  necessary  was  tor  the  plaintiff 
to  take  judgment  by  default,  and  then  have 
an  inquisition  to  fix  the  damages ;  or,  if  the 
parties  were  then  willing  to  do  that,  the  court 
could  by  agreement  have  done  so.  2  Poe,  { 
<}6T;  Although  a  Judgment  by  default  is  an 
Interlocutory  Judgment,  and  does  not  become 
final  until  the  damages  are  assessed,  yet,  as 
said  in  2  Poe,  i  372,  It  establishes  the  juris- 
diction of  the  court  to  pass  it,  and  the  liabil- 
ity of  the  defendant  to  the  plaintiff  for  some- 
thing, "and  for  these  purposes  such  a  judg- 
ment is  as  binding  as  any  other."  A  Judg- 
ment by  default  having  such  effect,  but  nev- 
ertheless being  interlocutory,  how  can  It  be 
properly  said  that  such  a  Judgment  as  was 
entered  in  this  case  was  final?  Again,  in 
section  826  of  2  Poe  it  Is  said: 

"It  is  to  be  observed,  however,  that  even  in 
cases  where  the  lower  court  proceeds  in  the  ex- 
ercise of' its  ordinary  common-law  jurisdiction, 
neither  an  appeal  nor  writ  of  error  can  be  pro^ 
ecuted  until  after  final  judgment.  Orders  or 
rulingSj  which  do  not  settle  and  conclude  the 
rights  involved  in  the  action,  and  do  not  deny 
to  the  parties  the  means  of  further  prosecuting 
or  defending  the  suit,  are  not  the  subject  of 
appeal  at  the  time  they  are  made;  but  when 
final  judgment  is  rendered,  and  appeal  thereon 
prayed,  «uch  interlocutory  orders  or  rulings  may 
be  brought  up  in  the  record,  end  may  then  be 
reviewed  and  reversed,  if  erroneous,  provided, 
of  course,  they  be  In  respect  of  matters  npon 
which  the  action  of  the  lower  court  is  not  final." 

The  right  to  have  a  ruling  on  a  demurrer 
reviewed  by  this  court  Is  not  the  question. 
That  cannot  be  denied;  but  that  it  cannot 
tte  reviewed  until  after  final  Judgment  in 
suits  at  law  Is  settled  beyond  all  controversy, 
and  hence  this  appeal  was  premature.  Under 
the  circumstances  we  do  not  feel  called  npon 
or  justified  in  passing  on  the  demurrers.  It 
would  be  a  dangerous  precedent,  and  might 
be  an  Inducement  to  have  other  parties  bring 
rulings  on  demurrers  in  suits  at  law  before 
this  court.  We  do  not  doubt  that  the  attor- 
neys in  this  case  acted  In  perfect  good  faith, 
and  did  not  Intend  to  Improperly  evade  the 
settled  rules  and  practice  of  the  court;  but 
to  give  our  sanction  to  the  appeal,  even  by 
merely  passing  on  the  demurrers,  might,  un- 
der the  circumstances,  be  misunderstood,  and 
might  injuriously  affect,  if  not  preclude,  the 
other  parties,  who  are  said  to  have  similar 
cases  pending  (they  not  being  heard  before 
the  question  was  determined),  and  tliat,  too, 
being  done  in  a  case,  as  we  have  pointed  out 
above,  where  the  parties  to  it  have  no  sub- 
stantial Interests  Involved.  We  must  there- 
fore dismiss  the  appeal. 

Appeal  dismissed,  with  costs. 
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MAYOR  AND  CITT  COUNOIL  OF  BALTI- 
MORE V.  STATE,  for  Use  of  BIGGS  et  al. 
(No.  83.) 

(Court  of  Appeals  of  Maryland.    Jan.  16,  1918.) 

1.  Evidence     «=»359(3)  —  Documentabt  — 

PnOTOGBAFHS. 

In  action  for  damages  dae  to  negligent  con- 
dition of  street,  photographs  of  the  scene  of  ac- 
cident occurring  iu  February  talcen  in  April 
following  were  admissible  to  show  location  of 
streets,  mouth  of  sewer  and  dock ;  the  only  sub- 
stantial change  in  the  interim  being  pavement 
of  street,  to  which  the  jury's  attention  was 
called. 

2.  Evidence    ^=>582(3)  —  Fobmer    Tbial  — 
Method  of  Proof. 

While  the  testimony  of  a  deceased  witness 
at  a  former  trial  of  the  case  may  be  proved  by 
the  stenographer  testifying  from  his  notes,  it  is 
not  proper  to  allow  counsel  to  read  to  the  jury 
a  copy  of  such  evidence  reduced  to  writing. 

3.  Evidence  ig=9318(l)— Witnesses  «=»255(5) 
— Admissibii-ity. 

In  an  action  for  wrongful  death,  neither  a 
photographic  copy  of  deceased's  application  nor 
certificate  of  medical  examination  for  life  insur- 
ance to  show  good  health  at  the  time  of  acci- 
dent was  admissible,  although  the  physician 
could  refresh  his  recollection  of  the  result  of 
the  examination  from  report  or  copy. 

4.  Apfbal  and  Erbob  «=>1050(1)— HABinJcsB 
Ebrob— Evidence. 

Error  In  admitting  photographic  copy  of  ap- 
plication of  'jsured  in  action  for  negligence 
causing  his  death  to  show  his  good  health  at 
time  of  accident  is  harmleee,  where  there  was  no 
evidence  that  he  was  not  in  good  health. 

5.  Evidence  «:s>652— Tebtimont  or  Expebts 
— Htpotheticai.  Questions. 

In  an  action  for  negligence  resulting  in  ae- 
cidental  death,  it  was  proper  to  asli  a  physician 
after  he  had  read  ail  the  testimony  bis  opinion 
as  to  the  cause  of  death ;  it  not  beuig  necessary 
to  put  such  evidence  into  th«  form  of  a  hypothet- 
ical question. 

6.  Evidence  €=9554  —  Examination  of  Eix- 
FEBT8 — Responsiveness  to  Que3tionb. 

Where,  in  an  action  for  wrongful  death,_  a 
rhysician  stated  that  it  was  impossible  for  him 
to  say  from  the  evidence  what  was  the  cause 
of  the  death  of  deceased,  and  that  without  his 
having  examined  deceased  or  an  autopsy  he 
could  do  nothing  more  than  guess,  bis  answers 
were  not  responsive  to  the  questions  in  his  tes- 
timony, and '.  there  was  error  in  not  ezcladin? 
them. 

r.  Evidence  ®=>055  —  Exakinatior  or  Ex- 
pebts—Basis  of  Opinion. 
Where  a  physician  in  an  action  for  wrong- 
ful death  testified  that  deceased  died  from  lung 
condition  due  to  exposure  to  cold  and  water 
through  accident  and  the  taking  of  foul  water 
into  his  lungs,  the  contention  that  there  was  no 
evidence  to  show  that  deceased  got  water  in  his 
lungs  was  sufficiently  answered  on  cross-exam- 
ination, that  his  opinion  was  based  on  the  prob- 
ability of  such. 

8.  Appbai.  and  Ebbob  »=»1060(1)— HtBMT.waa 
Ebbob. 
In  an  action  for  wrongful  death,  where  de- 
fendant's witness  stated  that  deceased  immedi- 
ately after  accident  looked  as  though  he  bad 
been  drinking,  was  asked  whether  he  was  sim- 
ply exhilarated  or  pretty  well  intoxicated,  which 
was  ruled  out,  if  error,  was  cured  by  testimony 
of  the  conduct  and  talk  of  deceased  upon  which 
the  opinion  of  his  condition  was  based. 


9.  Tbial  «=»191(7)—In8tbcction8— Assump- 
tion as  to  Pacts. 

In  an  action  against  a  municipal  corpora- 
tion for  damages  for  wrongful  death,  an  instruc- 
tion that  it  was  the  duty  of  defendant  to  place 
proper  guards  and  lights  at  the  foot  of  the 
street,  and  if  they  find  lack  of  such  care,  and 
that  plaintiffs  intestate  as  a  consequence  of 
such  negligence  drove  an  automobile  into  the 
water,  thereby  losing  his  life,  the  verdict  most 
be  for  plaintiff,  is  error  as  asanming  the  city 
to  be  negligent. 

10.  Municipal  Cobfobations  «=s>821(3)— Ac- 
tion fob  Injubies — Neolioence  in  Cam 
OF  Stbeet8-;<2uestion  fob  Jubt. 

In  an  action  against  a  dty  for  wrongful 
death  alleged  due  to  negligent  condition  of 
street,  the  matter  of  negligence  is  a  question  of 
fact  for  the  jury. 

11.  Tbial   «=>296(11)— Instructions— Cube. 
An  erroneous  instruction  as  to  measure  of 

damages  could  not  have  misled  the  jury,  where 
a  later  instruction  required  the  estimate  of  pro- 
spective damages  to  the  widow  to  b«  based  upon 
toe  probable  duration  of  the  joint  lives  of  her- 
self and  deceased  husband. 

12.  Tbial  «=»214  —  Necessity  of  Instbuc- 
TiONS— Lights  and  Wabnings— Contbibc- 
TOBT  Negligence. 

In  an  action  against  a  city  for  damages  for 
wrongful  death  from  negligence  in  maintaioios 
street,  defendant  was  entitled  to  have  the  jury's 
attention  called  to  the  lights  at  place  of  acci- 
dent, and  to  instruction  that  if  sufficient  at  the 
time  so  deceased  by  use  of  ordinary  care  could 
have  avoided  the  accident,  the  verdict  should 
be  for  the  defendant. 

Appeal  from  Baltiinore  City  Court;  Chas. 
W.  Heulsler,  Judge. 

"To  be  officially  reported." 

Action  by  the  State  of  Maryland,  for  the 
use  of  Daisy  A.  Biggs  and  otbcrs,  against 
the  Mayor  and  City  Council  of  Baltiinore. 
Jucgment  for  plaintiffs  and  defendant  ap- 
peals.   Reversed,  and  new  trial  awarded. 

Argued  before  BOYD,  C.  J.,  and  BURKE, 
THOMAS,  URNER,  STOCKBRIDGE,  and 
CONSTABm  JJ. 

Benjamin  H.  McKindless,  Asst  Caty  SoL, 
and  S.  S.  Field,  City  SoL,  both  of  Baltimore, 
for  appellant.  Clifton  S.  Brown,  of  Balti- 
more (Augustln  J.  Quinn,  of  Baltimore^  on 
the  brief),  for  appellees. 

THOMAS,  J.  Bush  street,  in  Baltimore 
dty,  crosses  Russell  street,  sometimeB  called 
the  Annapolis  road,  at  right  anises,  and  ex- 
tends to  and  ends  at  wliat  Is  spolcen  of  in  the 
evidence  as  the  northwest  side  of  Russell 
street  There  is  a  sewer  under  the  bed  of 
Bush  street,  which  also  crosses  Russell  street 
at  right  angles,  and  extends  to  the  north- 
west side  of  Russell  street,  and  there  emp- 
ties into  Bush  street  dock.  At  the  mouth  of 
the  sewer  at  the  end  of  Bush  street  there  was 
a  stone  wall,  which  ran  parallel  with  Russell 
street,  and  the  coping  of  which  was  about 
40  feet  long.  There  were  two  street  car 
tracks  on  Russell  street  where  it  crossed  the 
end  of  Bush  street,  and  the  coping  of  the 
wall,  which  ran  along  the  northwest  side  of 
Russell  street  and  at  the  end  of  Bush  street. 


4=»For  other  cases  see  same  topic  and  KET-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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was,  according  to  the  testimony  of  some  of  the 
witnesses,  only  about  C  inches  above  the  sur- 
face of  Russell  and  Bush  streets  at  their  In- 
tersection or  above  the  surface  of  the  ground 
aOjrinlng  the  coping.  At  the  time  of  the  ac- 
cident which  gave  rise  to  this  suit  there  was 
an  arc  light  about  70  or  100  feet  from  the  cor- 
ner of  Bosh  and  Russell  streets,  or  from  the 
end  of  the  coping,  and  another  light  between 
150  and  200  feet  further  from  the  crossing. 

On  the  nl^ht  of  February  27,  1915,  Albert 
Biggs,  while  operating  au  automobile  on 
Bush  street  where  It  crosses  Russell  street, 
ran  over  the  end  of  Bosh  street  and  into  the 
Bush  street  dock.  He  died  on  the  11th  of 
March  following  and  this  suit  was  brought 
for  the  use  of  his  widow  and  children  to  re- 
cover damages  occasioned  by  his  death, 
which  is  alleged  to  have  resulted  from  his 
being  thrown  into  the  dock,  and  to  have 
been  caused  by  the  negligence  of  the  mayor 
and  dty  council  of  Baltimore  in  permitting 
Bush  street  where  it  adjoined  Bush  street 
dock  to  be  and  remain  in  an  unsafe  condition 
for  public  travel. 

This  is  the  second  appeal  in  the  case.  At 
the  first  trial  the  lower  court  withdrew  the 
case  from  the  jury  on  the  ground  that  there 
was  no  evidence  legally  sufiSdent  to  prove 
negligence  on  the  part  of  the  city,  and  on 
the  farther  ground  that  it  appeared  that  the 
deceased  had  been  giillt.v  of  contributory  neg- 
ligence. This  court  reversed  the  judgment  in 
favor  of  the  defendant  in  129  Md.  686,  99 
Atl.  860,  and  awarded  a  new  trial.  Descrlb- 
hig  the  scene  of  the  accident.  Judge  Briscoe 
there  said: 

"At  the  foot  of  BuRh  street  and  on  the  sewer 
time  was  a  stone  wall,  the  coping  of  which  was 
about  6  or  7  inches  above  the  surface  of  the  ad- 
joining ground  and  adjacent  to  and  alongside 
of  the  Annapolis  road,  and  there  was  testimony 
that  this  coping,  to  one  walking  down  Bush 
street  at  night,  could  not  be  seen  'until  you  got 
right  on  top  of  it.'  While  there  were  two  arc 
lights  attached  to  poles,  one  across  the  road  at 
Bnsh  street  and  the  Annapolis  road,  and  the 
other  alioot  150  or  175  feet  distant  to  the  west 
from  the  first  light,  there  is  a  conflict  in  the 
testimony  as  to  whether  the  arc  lights  there 
located  furnished  sufficient  light  and  warning  to 
enable  travelers  or  strangers  passing  at  nieht 
alone  Bush  street  to  see  that  this  street  ended 
at  the  Annapolis  road  and  Bush  street  dock. 
There  was  no  light  upon  the  stone  wall,  and  no 
gnard  aronnd  or  near  the  coping  on  the  wall, 
and  this  coping  was  only  about  6  or  7  inches 
above  the  surface  of  the  ground." 

In  support  of  the  rule  that  it  is  the  duty  of 
a  municipality  to  keep  its  streets  in  a  safe 
condition  for  public  travel.  Judge  Briscoe 
quotes  the  prayer  approved  by  this  court 
in  Mayor  and  City  Council  v.  O'Donnell,  53 
Md.  110,  36  Am.  Rep.  395: 

"That  it  was  the  duty  of  the  defendant  to 
take  proper  precaution,  by  proper  guards,  sig- 
nals, lights  or  other  warnings,  to  warn  persons 
of  tiie  impassable  condition  of  the  street,  so  as 
to  prevent' injuries  to  persona  passing  along  said 
street,  and  if  the  jury  further  find  that  the  de- 
fendant, and  those  employed  by  it  in  repairing 
and  recurbing  said  street,  did  not  use  ordinary 
care  in  providing  such  precautions,  and  that  the 


plaintiff  in  consequence  of  such  neglect  to  pro- 
vide such  precautions  was  thrown  from  his  hack 
while  driving  with  ordinary  care  along  said 
street,  then  the  plaintiff  is  entitled  to  recover." 

And  he  then  quotes  with  approval  the  state- 
ment of  the  court  In  Mayor  and  City  Council 
of  Baltimore  v.  Maryland,  166  Fed.  641,  92  C. 
C.  A.  335: 

"Undoubtedly,  a  municipality  is  not  required 
ordinarily  to  erect  barriers,  railings,  or  other 
construction  to  prevent  persons  traveling  upon 
a  highway  from  straying  therefrom ;  but  it  does 
not  follow  that  the  obligation  does  not  exist 
where  the  point  is  dangerous,  either  naturally, 
or  becanse  of  the  work  being  done  in  and  about 
the  highway  at  the  particular  time.  Whether 
the  excavation  in  this  case  was  dangerous,  or 
the  railing  thereto,  or  the  warning  given,  were 
sufficient  to  protect  persona  from  or  warn  them 
of  such  danger,  were  questions  of  fact,  all  to 
be  determined  by  the  jury  upon  consideration 
of  the  whole  evidence." 

During  the  second  trial  which  resulted  in  a 
verdict  and  judgment  in  favor  of  the  plain- 
tiff for  $10,000,  the  defendant  reserved  29  ex- 
ceptions to  rulings  of  the  court  on  the  evi- 
dence and  a  further  exception  to  the  action 
of  the  court  on  the  prayers. 

[1]  The  first  16  exceptions,  except  the 
twelfth  exception,  relate  to  the  admissibility 
of  three  photographs  of  the  scene  of  the 
accident.  The  accident  occurred  on  the  27th 
of  February,  1915,  and  the  photographs  were- 
taken  some  time  in  April  following.  The  ev- 
idence shows  that  between  the  date  of  the 
accident  and  the  time  the  phot(^raphs  were- 
taken  Bush  street,  and  Russell  street,  where 
it  crosses  Bush. street,  had  been  paved,  and 
one  of  the  defendant's  witnesses  testified 
that  some  little  grading  had  been  d<me  on 
Russell  street  at  that  point.  But  the  photog- 
rapher who  took  the  photographs  testified 
that  they  correctly  represented  the  condi- 
tions existing  at  the  time  they  were  taken, 
and  a  number  of  the  plaintiBTs  witnesses 
testified  that  they  fairly  represented  the 
scene  of  the  accident  as  it  appeared  on  the 
27th  of  February,  except  that  the  streets 
referred  to  were  not  then  paved,  but  were 
dirt  roads,  or  were  paved  with  cobblestones 
which  were  then  covered  with  dirt.  The 
photographs  were  admitted  in  evidence  over 
the  objection  of  the  defendant  with  leave  to 
either  of  the  parties  to  prove  any  changes 
they  showed  in  the  surface  of  the  streets,  and 
the  court  then  called  the  jury's  attention  to 
the  fact  tliat  the  parties  agreed  that  the 
streets  at  the  time  of  the  accident  were  not 
smooth  streets  as  represented  by  the  photo- 
graphs, but  "were  cobblestones."  It  is  said 
in  17  Cyc.  417 : 

"When,  in  an  action  for  personal  injuries  or 
other  action  of  tort,  or  in  criminal  prosecutions, 
it  becomes  material  to  know  the  location,  sur- 
roundings, and  condition  of  the  premises  upon 
which  the  accident,  injury,  or  crime  in  contro- 
versy occurred,  photographs  of  the  locus  in  quo, 
if  verified  by  proof  tliat  they  are  true  represen- 
tations, are  competent  evidence.  But  the  value 
and  admissibility  of  the  photograph,  as  in  other 
cases,  depends  upon  the  fact  that  it  is  a  correct 
veprerentation  of  the  place  in  question,  and  that 
the  condition  existing  when  it  was  taken  waa 
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an  accurate  reproduction  of  tbe  condition  exist- 
ing when  the  accident,  injury,  or  crime  oceur- 

Whlle  this  rule  has  been  followed  In  this 
state  (Columbia,  etc.,  R.  Co.  v.  Huff,  105  Md. 
34,  65  Atl.  625),  this  court  has  also  recogniz- 
ed the  principle  that  slight  changes  in  the 
conditions,  which  do  not  destroy  the  substan- 
tial Identity  of  the  location,  should  not  ren- 
der the  photographs  inadmissible,  and  that 
the  matter  Is  one  that  should  be  left  large- 
ly to  the  discretion  of  the  trial  court.  In 
the  case  of  Consol.  Gas.  Co.  t.  Smith,  109  Md. 
186,  72  Atl.  651,  the  court  said : 

"As  to  whether  a  photograph  is  suflSciently 
verified,  or  is  practically  instructive,  the  ques- 
tion is  a  preliminary  question  for  the  court, 
and  while  there  is  some  diversity  of  authority 
as  to  whether  the  determination  of  the  court  in 
this  respect  is  open  to  review  or  not,  we  think 
the  weight  of  authority  is  that  this  discretion 
is  not  the  subject  of  exception,  unless  it  is 
plainly  exercised  in  an  arbitrary  manner, 
•  *  •  In  all  such  cases,  if  there  is  evidence 
of  changes  in  the  condition  or  surroundings  of 
the  object  since  the  accident,  this  may  lead  to 
the  exolusinn  of  the  photograph,  and  should  do 
so,  where  the  substantial  identity  of  the  condi- 
tions has  not  been  preserved." 

In  .the  case  of  Md.  Blec.  Ry.  Co.  t.  Beas- 
ley,  117  Md.  270,  88  Atl.  157,  there  was  an 
exception  "to  the  admissibility  of  photo- 
graphs taken  some  time  after  the  accident 
and  after  a  change  of  seasons,"  and  in  dis- 
posing of  it  Judge  Pearce,  spealdnK  for  this 
court,  said: 

"In  the  case  before  ui  certain  trees  which 
were  referred  to  by  the  driver  as  obstructing 
the  vision,  and  which  were  in  leaf  at  the  time  of 
the  accident  in  June,  had  been  since  trimmed, 
though  only  in  the  tops,  and  there  had  been  a 
fall  of  snow  when  the  photograph  was  taken. 
It  is  not  possible  to  lay  down  a  general  rule  as 
to  what  changes  shall  require  an  exclusion  of 
photographic  representations  of  the  locality,  but 
the  trial  court  with  the  photographs  before  it, 
and  the  witness  who  took  them,  ought  to  be  con- 
ceded some  discretion  in  admitting  or  rejecting 
them,  and  we  should  not  feel  warranted  in  re- 
versing this  judgment  upon  that  ground,  with- 
out clear  proof  that  Injury  was  thereby  inflicted 
upon  the  defendant." 

In  the  case  of  Beerdslee  t.  Columbia  T.  P., 
188  Pa.  496,  41  Atl.  617,  68  Am.  St.  Rep.  888, 
the  Supreme  Court  of  Pennsylvania  said : 

"The  further  objection  in  the  present  case 
that  the  photograph  was  not  taken  until  after 
the  township  defendant  had  made  changes  in  the 
road  at  the  place  of  the  accident  is  not  with- 
out difficulty.  In  photographs,  as  in  plans, 
maps,  or  other  drawings  used  as  evidence,  there 
ought  to  be  substantial  identity  in  the  person, 
place,  or  thing  photographed,  and  that  which 
the  jury  are  to  consider  in  the  case.  But  photo- 
graphs of  the  scene  of  an  accident  taken  at  or 
near  to  the  time  are  not  always  obtainable,  and 
bearing  in  mind  the  object  sought,  the  assisting 
of  the  jury,  by  knowledge  of  the  locality,  to 
Judge  the  conduct  of  the  parties  with  reference 
to  tne  issue  raised,  the  only  practical  rule  wouid 
seem  to  be  that  the  changes  must  not  be  such 
as  to  destroy  the  substaatial  Identity,  and  that 
the  changes  whatever  they  are  must  be  carefully 
pointed  out  and  brought  to  the  jury's  attention. 
This  would  have  to  be  the  course  pursued  if  a 
view  were  allowed  to  the  jury  at  the  trial,  and 
no  other  appears  practicable  in  regard  to  plans, 
photographs,  or  other  substitutes  for  a  view. 
With  these  safeguards  the  subject  must  be  left 


largely  to  the  discretion  of  the  trial  judge.  In 
the  present  case  we  cannot  see  that  there  was 
any  error  in  regard  to  the  photograph  of  which 
the  appellants  are  now  entitled  to  complain." 

See,  also,  Dyson  t.  New  York  &  N.  E.  R. 
Co.,  57  Conn.  9,  17  AO.  137,  14  Am.  St 
Rep.  82. 

In  the  case  at  bar  the  only  purpose  of  of- 
fering tbe  photographs  wag  to  show  tbe  lo- 
cation of  Bush  and  Russell  streets,  the  mouth 
of  the  sewer,  and  the  dock  at  the  place  of  the 
accident.  There  was  no  change  in  tbe  condi- 
tions in  respect  to  these  objects,  and  it  Is  not 
possible  that  the  repaying  of  the  streets,  of 
which  the  Jury  was  advised,  could  have  ren- 
dered the  photographs  misleading  or  decep- 
tive as  to  their  locaticm  at  tlie  time  of  the  ac- 
cident. It  is  not  claimed  that  the  photo- 
graphs do  not  fairly  represent  the  location 
of  the  light  near  the  corner  of  Bush  and  Rus- 
sell streets,  and  so  far  as  the  height  of  the 
coping  above  tbe  surface  of  the  street  or  the 
adjoining  ground,  to  which  so  much  of  the 
evidence  was  directed,  la  concerned,  the 
photographs,  which  were  exhibited  to  this 
court,  if  they  can  be  said  to  furnish  any  In- 
dication, are  more  favorable  to  tJbe  defendant 
then  tbe  testimony  of  tbe  plaintlfTs  witness- 
es. The  changes  in  the  condition  at  the  place 
of  tbe  acddent,  pointed  out  in  the  evidence, 
are  not  such  as  to  justify  tbe  court  in  hold- 
ing that  tbe  phot(%rapbs  were  not  helpful  to 
tlie  Jury,  and  that  there  was  error  in  admit- 
ting them.  Moreover,  it  appears  from  the 
record  that  after  they  were  admitted  in  evi- 
dence tbe  Jury,  during  the  trial,  with  the  con- 
sent of  the  court  and  counsel,  ylsltod  and 
viewed  the  scene  of  the  accident  Under  suAi 
circumstances  it  could  hardly  be  said  that 
the  admission  of  the  photographs  was  preju- 
dicial and  reversible  error. 

[2]  The  twelfth  exception  is  to  tbe  ruling 
of  the  court  allowing  counsel  to  read  a  "sten- 
ographic copy  of  the  testimony  of  a  deceased 
witness  who  testified  at  tbe  first  trial." 
While  tbe  testimony  of  a  deceased  witness 
may  be  proved  by  the  stenographer  who  took 
the  testimony  and  who  testifies  from  his 
notes,  or  by  a  witness  who  heard  the  testi- 
mony. It  Is  not  proper  to  allow  counsel  to 
read  to  the  jury  a  copy  of  tbe  evidence  re- 
duced to  writing  from  the  stenographic  notes. 
Ecker  V.  McAllister,  54  Md.  362;  Herrick  v. 
Swomley,  56  Md.  439;  10  R.  O.  L.  |  154,  p. 
972.  Counsel  for  the  appellant  stated  that 
this  exception  was  not  important,  and  after 
reading  the  evidence  we  would  not  be  dls- 
X)08ed  to  reverse  tbe  Judgment  because  of  its 
admission. 

[J,  4]  Tbe  seventeenth  and  eighteenth  ex- 
ceptions are  to  the  admission  in  evidence  of  a 
photographic  copy  of  the  application  of  the 
deceased  for  insurance  in  the  John  Hancock 
Mutual  Life  Insurance  Company  and  the  re- 
IK>rt  of  the  result  of  the  medical  examination 
of  the  deceased  made  by  Dr.  Von  Dreele.  Dr. 
Von  Dreele  testified  that  be  did  not  know 
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whether  the  Wm.  A.  Biggs  mentioned  In  the 
application  was  the  same  person  as  the  de- 
reased;  that  he  did  not  know  whether  the 
photographic  copy  was  a  true  copy  of  the 
original,  did  not  know  how  it  was  taken,  and 
had  never  compared  It  with  the  original; 
that  he  had  no  recollection  of  having  examin- 
ed the  applicant,  and  could  not  tell  what  ex- 
amination he  made  or  when  he  made  it,  but 
that  all  of  the  writing  in  the  photograph 
was  in  his  handwriting,  except  the  amount 
of  the  Insurance  and  the  signature  of  the  ap- 
plicant. Apart  from  the  question  whether  the 
plaintiff  laid  a  proper  foundation  for  the  in- 
troduction of  a  copy  of  the  application  and  re- 
port, we  think  the  evidence  was  clearly  Inad- 
missible. It  was  offered  for  the  purpose  of 
showing  that  the  deceased  was  In  good  health 
on  the  29th  day  of  January,  1915,  and  the 
uDsn-orn  statements  of  the  deceased  were 
not  admissible  for  that  purpose.  There  could 
have  been  no  objection  to  the  doctor  using 
the  original  report,  or  a  properly  proven 
photographic  copy  of  it,  as  a  memorandum 
made  by  him  to  refresh  his  recollection  of  the 
result  of  his  examination  of  the  deceased,  or 
of  the  party  mentioned  therein,  known  to  him 
or  otherwise  shown  to  be  the  Albert  Biggs 
for  whose  death  the  plaintiff  seeks  to  recov- 
er, and  it  Is  not  necessary  to  determine 
whether  the  report  would  have  been  admltssl- 
ble  as  entries  made  In  the  ordinary  course 
of  professional  employment.  Gorter  on  Evi- 
dence, p.  119,  I  5.  But  even  the  original  ap- 
plication would  not  have  been  admissible  as 
evidence  of  the  physical  condition  of  the  de- 
ceased at  the  time  mentioned,  and  if  there 
was  any  evidence  in  the  case  tending  to  show 
that  the  deceased  was  not  in  good  health  at 
the  time  he  applied  for  the  insurance,  the  ad- 
mission of  the  application  would  have  been 
serious  error.  But  in  the  absence  of  such 
evidence,  and  in  view  of  other  evidence  in  the 
case  as  to  his  physical  condltloa  at  the  time 
of  the  accident,  the  judgment  ought  not  to  be 
reversed  because  of  this  ruling. 

The  evidence  referred  to  in  the  nineteenth 
exception  Is  not  of  sufficient  Importance  to 
warrant  this  court  In  holding  that  its  admis- 
sion was  reversible  error,  even  if  we  were  of 
the  opinion  that  It  was  not,  strictly  speaking, 
admissible.  But  we  think  It  was  admissible 
as  a  part  of  Mrs.  Biggs'  description  of  the 
condition  of  the  deceased  shortly  before  his 
death. 

[5,11  The  twentieth,  twenty-first,  twenty- 
second,  and  twenty-third  exceptions  relate  to 
the  testimony  of  I>r.  burrows,  who  testified 
as  an  expert.  After  he  stated,  that  he  had 
read  all  the  testimony  In  the  case,  he  was 
asked,  assuming  the  testimony  to  be  true, 
"What,  In  your  opinion,  did  Biggs  die  of?" 
After  the  court  overruled  defendant's  objec- 
tion to  the  question,  the  witness  replied: 

"After  reading  all  the  testimony,  I  do  not 
think  that  it  would  be  possible  to  give  a  diat;- 
Dosis  of  the  cause  of  death  in  the  case  of  Mr. 
Biggs.    Bat,  on  the  other  hand,  I  failed  to  find 


any  evidence  that  he  was  not  a  healthy  man  up 
to  the  time  that  h«  was  immersed.  Owing  to  the 
fact  that  he  died  eleven  days  after  his  immer- 
sion, and  knowing  that  an  immersion  of  that 
kind  can  be  the  direct  or  Indirect,  or  I  might 
say  the  immediate  or  subsequent,  cause  of  death 
in  a  perfectly  healthy  man,  I  think  that  the 
circumstantial  evidence  is  entirely  in  favor  of 
the  view  that  he  died  as  the  result  of  this  immer- 
sion. At  least,  I  cannot  find  any  evidence 
which  would  indicate  that  he  died  from  other 
causes." 

The  witness  then  went  on  to  state  at  some 
length  his  reasons  for  his  conclusion  that  the 
deceased  died  of  some  pulmonary  trouble. 
The  defendant  moved  to  strike  out  his  testi- 
mony, but  the  court  overruled  the  motion. 
On  cross-examination  he  testified  as  follows: 

"Q.  If  I  understand  you  correctly,  you  say 
that  you  do  not  think  it  was  possible  to  give  a 
diagnosis  in  this  cose,  is  that  correct?  A.  I 
could  not  give  a  diagnosis  without  a  physical 
examination  or  an  antopsy.  Q.  What  do  you 
mean  by  giving  a  diagnosis;  telling  the  cause 
of  death?  A.  xes,  the  cause  of  death.  Q.  In 
other  words,  you  cannot  state  definitely  what 
the  cause  of  death  was,  is  that  correct?  A.  Yes, 
Q.  You  cannot  say  what  disease  be  died  of,  is 
that  correct?  A.  That  is  correct.  •  •  • 
Q.  Not  being  able  to  make  a  positive  diagnosis, 
that  means  that  you  are  not  able  to  tell  definite- 
ly what  Mr.  Biggs  died  of,  is  that  correct?  A. 
That  is  correct.  Q.  And  not  being  able  to  tell 
from  what  disease  or  condition  he  died,  of  course 
you  cannot  tell  what  predisposed  the  condition 
of  a  disease  that  you  do  not  Know?  A.  No,  sir; 
I  cannot." 

The  defendant  again  moved  to  strike  out 
the  testimony  of  the  witness,  but  the  court 
overruled  the  motion,  and  the  witness  on 
further  cross-examination  testified  as  fol- 
lows: 

"Q.  This  man  did  not  die  of  pneumonia  In 
your  opinion,  did  he?  A.  If  I  were  jnst  making 
a  guess  I  would  say  that  he  died —  Q.  But  we 
do  not  want  toguess;  we  are  here  seriously,  not 
guessing.  A.  That  is  the  only  thing  you  can 
do  in  a  case  like  this.  Q.  It  would  be  a  mere 
guess,  wouldn't  It?  A.  Yes ;  you  do  not  have 
enough  evidence  to  say  definitely,  but  the  evi- 
dence points  toward  a  death  from  some  pulmo- 
nary trouble.  Q.  It  is  a  mere  probability  that 
it  came  from  some  lung  involvement  and  yon 
used  the  word  'guess'  I  believe  didn't  you?  A.  I 
said  if  you  wanted  to  guess,  I  mean  it  would  be 
your  only  guess.  I  do  not  have  enough  evidence 
to  say  definitely.  We  do  not  make  diagnoses 
without  physical  examination  or  autopsies." 

The  defendant  renewed  bis  motion  to 
strike  out  the  testimony  of  the  witness, 
which  the  court  overruled.  There  was  no 
error  in  the  ruling  in  the  twentieth  exception. 
In  City  Pass.  liy,  Co.  v.  Tanner,  90  Md.  315, 
45  AtL  18S,  this  court  quoted  with  approval 
the  statement  In  Gilmau  v.  Town  of  Straf- 
ford, 50  Vt.  727: 

"Where  an  expert  hears  or  rea/ls  the  evidence, 
there  is  no  reason  why  he  may  not  form  as  cor- 
rect a  judgment  based  upon  such  evidence,  as- 
suming it  to  be  true,  as  if  the  same  evidence  was 
submitted  to  him  in  the  form  of  hypo,thetical 
questions ;  and  it  would  seem  to  be  an  idle  and 
useless  ceremony  to  recjuire  evidence  with  which 
he  is  already  familiar  to  be  repeated  to  bim 
in  that  form." 

See,  also,  Dainm  v.  State,  128  Md.  865,  97 
Atl.  646. 
We  think  there  was  error,  however,  In  the 
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rulingd  in  the  twenty-first,  twenty-second, 
and  twenty-tblrd  exceptions.  The  witness 
stated  that  It  was  Impossible  for  him  to  say 
from  the  evidence  in  the  case  what  was  the 
cause  of  the  death  of  the  deceased,  and  that 
without  having  made  an  examination  of  the 
deceased  or  an  autopsy  he  could  not  do  any- 
thing more  than  guess  as  to  the  cause  of  his 
death.  United  Rys.  Co.  v.  Corbin,  109  Md. 
442,  72  Atl.  606. 

[7]  The  twenty-fourth  exception  is  dispos- 
ed of  by  what  we  have  said  in  reference  to 
the  twentieth  exception,  and  the  twenty-fifth, 
twenty-sixth,  twenty-seventh,  and  twenty- 
eighth  exceptions  are  to  the  refusal  of  the 
court  to  strike  out  the  estimony  of  Dr.  Wyse, 
who,  when  asked  to  state  wtiat  his  opinion 
was,  from  all  the  evidence  in  the  case,  as  to 
the  probable  and  approximate  cause  of  the 
death  of  the  deceased,  said: 

"Taking  into  consideration  the  evidence  that 
Mr.  Biggs  was  healthy  up  to  the  time  of  the 
accident,  taking  into  consideration  that  it  was 
in  February  and  that  the  weather  was  cold,  that 
be  practically  fell  into  a  sewer  and  the  water 
was  dirty  and  foul  and  cold,  that  he  was  in  the 
water  a  few  minutes  and  in  wet  clothes  for  a 
longer  period  of  time,  and  the  fact  that  he  had 
a  cough  all  during  the  succeeding  week  or  ten 
days,  that  he  was  described  as  looking  bad,  and 
that  be  had  a  chill  the  night  of  his  death,  or  the 
evening  before  he  died,  and  that  the  description 
of  the  seizure  or  paroxysm  he  had  during  the 
night  with  cough,  a  rattling  or  expectoration, 
my  opinion  is  ^t  be  died  of  some  lung  condi- 
tion, probably  inflammatory,  as  the  result  either 
of  the  cold  or  a  combination  of  the  cold,  and 
the  taking  of  fool  water  into  his  lungs." 

The  contention  of  the  appellant  Is  that 
there  was  no  evidence  In  the  case  to  show 
that  the  deceased  got  water  In  his  lungs,  and 
that,  therefore,  the  answer  of  the  witness 
was  Inadmissible.  On  cross-examination, 
when  asked  If  there  was  any  evidence  In  the 
case  that  Biggs  got  water  in  his  lungs,  Dr. 
Wyse  replied  that  the  deceased  was  the  only 
person  who  could  have  testified  to  that,  but 
that  his  opinion  was  based  upon  the  prob- 
ability, that  he  did  get  some  water  in  his 
lungs,  and  we  think  the  reply  of  the  witness 
Is  a  sufficient  answer  to  the  contentions  of 
the  appellant  In  reference  to  the  rulings  In 
these  exceptions. 

[I]  Michael  J.  Cooney,  a  witness  produced 
by  the  defendant,  who  saw  the  deceased  at 
the  hospital  Immediately  after  the  accident, 
testified  that  "he  looked  as  though  he  had 
been  drinking."  He  was  then  asked,  "How 
did  that  manifest  Itself?"  and  he  replied, 
"His  talk  and  his  actions."  To  the  question, 
"To  what  extent  did  he  appear  to  be  under 
the  Infiuence  of  liquor?"  he  replied,  "From 
his  talk  and  his  actions  be  looked  as  though 
he  had  been  drinking."  The  defendant  then 
asked  the  witness,  "The  qnestlon  Is  to  what 
extent  did  he  seem  to  be  under  the  Influence; 
was  the  man  simply  exhilarated,  or  was  he 
pretty  well  Intoxicated  or  otherwise?"  The 
plaintiff  objected  to  the  question,  and  the 
court  sustained  the  objection,  and  the  twen- 
ty-ninth exception   Is   to  that  ruling.     We 


think  the  question  was  a  proper  one,  bnt 
after  the  exception  was  noted  the  witness 
was  given  a  farther  opportunity  to  answer 
the  question  and  testified  to  the  conduct  and 
talk  of  the  deceased  upon  which  he  based  his 
opinon  that  he  had  been  drinking,  and  the 
defendant  could  not  therefore  bJave  been 
prejudiced  by  the  ruling. 

[9,  ID]  This  brings  us  to  the  ruling  on  the 
prayers.  By  the  plaintiff's  first  prayer  the 
jury  were  Instructed: 

"That  it  was  the  duty  of  the  defendant  to 
take  proper  precautions  by  proper  guards,  sig- 
nals, lights  or  other  warnings  to  warn  persons 
of  the  conditions  existing  at  the  foot  of  Bosh 
street,  so  as  to  prevent  injuries  to  persons  oaing 
said  street,  and  if  they  find  from  the  evidence 
that  the  defendant  did  not  use  ordinary  care  in 
providing  such  precantions.  and  that  Albert 
Biggs,  in  consequence  of  such  neglect  to  pro- 
vide for  such  precautions,  drove  an  automobile 
into  the  water  of  Bush  street  dock  while  in  the 
exercise  of  ordinary  care  on  his  part  and  lost 
his  life  thereby,  if  they  so  find,  then  tlielr  ver- 
dict must  be  for  the  defendant." 

This  prayer  was  approved  In  Baltimore  v. 
O'Donnell,  supra,  where  the  plaintiff  was 
injured  by  coming  In  ccmtact  with  a  rope 
that  had  been  stretched  across  a  street, 
which  was  being  repaired  and  was  Impass- 
able, to  prevent  travel  thereon.  A  lamp  had 
been  suspended  from  the  rope  to  warn  per- 
sons, but  the  lamp  had  been  broken  and  the 
light  extinguished  by  stones  thrown  by  smne 
boys,  and  the  plaintiff  In  attempting  to  pass 
up  the  street,  driving  a  hack,  came  in  con- 
tact with  the  rope  of  which  be  had  no  warn- 
ing and  was  Injured.  In  that  case  the 
street  was  Impassable,  and  there  was  no 
question  of  the  dangerous  condition  thereof. 
But  on  the  former  appeal  in  this  case  this 
court,  as  we  have  said,  quoted  with  approv- 
al the  statement  of  the  court  ta  Mayor  and 
City  Council  of  Baltimore  v.  Maryland,  su- 
pra: 

"Whether  the  excavation   in   this  case  was 

dangerous,  or  the  railing  thereto,  or  the  warning 
given,  was  sufficient  to  protect  persons  from  or 
warn  them  of  such  danger,  were  questions  of 
fact,  all  to  be  determined  by  the  jury  npon  con- 
sideration of  the  whole  evidence." 

Tbe  plaintiff's  first  prayer  was  in  effect 
a  determination  by  the  court  that  the  place 
of  tbe  accident  was  dangerous,  and  that  it 
was  therefore  the  duty  of  the  defendant  "to 
take  proper  precautions  by  proper  guards, 
signals,  lights,  or  other  warniiig  to  want 
persons  of  the  conditions  existing  at  tbe  foot 
of  Bush  street."  Whether  the  condition  ex- 
isting at  the  foot  of  Bush  street  made  the 
street  dangerous  was,  we  think,  a  questioii 
that  should  have  been  submitted  to  the  jury. 
In  the  case  of  Baltimore  &  R.  Tnpk.  Boad  v. 
State,  71  Md.  573,  18  Atl.  884,  thU  court  re- 
ferring to  the  evidence  as  to  the  condition 
of  the  pl]:e,  said: 

"But  whether  it  was  unsafe  and  dangetons 
was  a  question  for  the  jury,  to  be  determined 
upon  consideration  of  all  the  evidence." 

[11]  Plaintiff's  second  prayer  Is  within  the 
principle  stated  in  W.  Md.  R.  Co.  v.  Shirk, 
95  Md.  637,  53  Aa  969,  and  B.  &  O.  R.  Co. 
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r.  Hendricks,  104  Md.  76,  64  Atl.  304,  and 
U  free  from  objection.  Plaintiff's  fourth 
pi-arer  as  to  the  measare  of  damages  should 
have  been  framed  in  accordance  with  the 
suggestion  made  in  Baltimore  &  R.  Tnpk. 
Road  V.  State,  supra,  and  the  form  approved 
in  B.  &  O.  R.  Oo.  T.  State,  79  Md.  335,  29 
Atl.  518.  47  Am.  St.  Rep.  415.  But  it  is  not 
probable  that  the  Jury  were  misled  by  it,  as 
by  the  defendant's  sixteenth  prayer  they 
were  Instructed  that  in  estimating  the  pro- 
spective damages  to  the  widow  they  were 
confined  to  the  probable  duration  of  the  Joint 
lives  of  Mr.  and  Mrs.  Biggs. 

[12]  The  defendant's  first,  second,  third, 
fourth,  and  fifth  prayers  are  disposed  of  by 
what  was  said  on  the  former  appeal,  and  Its 
tenth,  twelfth,  thirteenth,  and  fourteenth 
prayers.  In  so  far  as  they  are  free  from  ob- 
jection, are  covered  bv  the  defendant's  grant* 
ed  prayers.  Its  eleventh  prayer,  however, 
should  have  been  granted.  The  defendant 
was  entitled  to  have  the  Jury's  attention 
railed  to  the  light  at  the  intersection  of  Bush 
and  Russell  streets,  and  to  an  instruction 
that  If  the  Jury  found  that  the  light  was  suf- 
ficient, at  the  time  of  the  accident,  for  the 
deceased,  by  the  exercise  of  ordinary  care, 
"to  have  seen  the  limits  of  the  roadway  of 
said  streets,  and  to  have  avoided  running  off 
the  same  into  the  water,"  the  verdict  of  the 
Jniy  should  be  for  the  defendant. 

Because  of  the  errors  pointed  out  in  the 
twenty-first,  twenty-second,  twenty-third, 
and  thirtieth  exceptions,  the  Judgment  must 
be  reversed. 

Judgment  reversed,  with  costs,  and  a  new 
trial  awarded. 


GREEN  et  al.  v.  REDMOND  et  ux.    (No.  96.) 
(Court  of  Appeals  of  Maryland.    Jan.  16,  1918.) 

1.  GifTS    *=»34— MOBTOAGES— CONSTBUCTIOS. 

Where  decedent  loaned  money  by  instru- 
ment in  nature  of  mortgage,  reserving  3  per 
cent  interest  annually,  and  providing  that  if 
he  should  die  before  the  mortgagors  the  loan 
sbonld  be  treated  as  a  gift  and  the  money  be 
theirs  absolutely,  there  was  a  gift,  whose  char- 
acter was  not  impaired  by  the  imposition  of  the 
condition. 

2.  Gifts    ^=»34 — Moktoaoes— Pekfobmance 
OF  CoNomoNs. 

Where  decedent  loaned  money,  taking  mort- 
gage, providing  that  it  should  terminate  and  be 
deemed  satisfied  on  his  death,  failure  to  comply 
with  a  covenant  for  $5,000  insurance  on  the 
mortgaged  property  upon  which  the  decedent 
did  not  insist  during  his  life  could  not,  after 
his  death,  be  held  to  constitute  a  default. 

3.  Oirrs    «=934  —  Mobtoaoes— Pebfobmance 
OF  CoNDrrioNS. 

Where  decedent  loaned  money,  taking  mort- 
gage, to  he  deemed  satisfied  should  he  predecease 
the  mortgagors,  and  reserving  interest  at  3  per 
feat,  with  a  parol  agreement  for  his  support 
for  life,  and  the  mortgagors  supported  him  for 
life  at  a  greater  cost  than  the  mterest,  and  of- 
fered him  lodging,  of  which  he  did  not  take 
advantage,  the  conditions  were  sufficiently  per- 
fonned,  so  that  bis  administrators  could  not 
foreclose  the  mortgage. 


4.  MOBTOAOBB     «s»504  — Pl£ADIHe  — SDFFI- 

CIENCy. 

Where  petition  to  enjoin  sale  under  mort- 
gage alleged  that  the  mortgage  debt  and  inter- 
est were  fully  satisfied,  objection  that  petition 
failed,  as  required  by  Code  Pub.  Civ.  Laws,  art. 
66,  §  16,  to  allege  that  the  mortgage  and  inter- 
est had  been  fully  paid,  was  without  force. 

Appeal  from  Circuit  Court,  Anne  Arundel 
County,  in  Equity ;  Jas.  R.  Brasbears,  Judge. 

"To  be  ofliclally  reported." 

Suit  by  Robert  Redmond  and  wife  against 
Nicholas  H.  Green  and  another,  as  adminis- 
trators of  Daniel  Parke  Custls.  From  a  de- 
cree for  plaintiffs,  defendants  appeal.  Af- 
firmed. 

Argued  before  BOYD,  O.  J.,  and  BRISCOE, 
BURKB,  PATTISON,  URNER,  and  STOCK- 
BRIDGE,  JJ. 

Nicholas  H.  Green,  of  Annapolis  (Frank 
H.  Stockett,  of  Annapolis,  on  the  brief),  for 
appellants.  James  M.  Munroe,  of  Annapolis, 
for  appellees. 

URNER,  J.  This  case  Is  closely  analogous 
In  principle  and  material  facts  to  the  case  of 
Howard  v.  Hobbs,  125  Md.  636,  94  Aa  318. 
The  mortgage  and  a  separate  agreement  be- 
tween the  mortgagors  and  mortgagee  in  that 
case  provided  that  if  no  default  occurred 
in  the  payment  of  the  stipulated  Interest,  or 
in  the  performance  of  the  other  usual  cov- 
enants of  the  mortgage,  during  the  lifetime 
of  the  mortgagee,  the  principal  sum  therein 
mentioned  should  not  be  demanded  at  her 
death,  but  the  mortgage  should  be  deemed 
paid  and  satisfied,  and  should  thereupon  be 
released  by  'her  personal  representatives. 
The  interest  having  been  paid  during  the 
mortgagee's  lifetime,  it  was  held,  after  her 
death,  that  the  mortgage  was  not  enforce- 
able, and  that  the  mortgagors  were  entitled 
to  have  it  released,  either  upon  the  ground 
that  the  provisions  referred  to  showed  the 
transaction  to  be  a  gift  of  the  fund  in  ques- 
tion, subject  only  to  conditions  which  bad 
been  fully  performed,  or  upon  the  theory 
that,  if  the  money  advanced  were  regarded 
as  a  loan,  it  was  effectually  forgiven  and  ex- 
tinguished under  the  terms  and  performance 
of  the  agreement  between  the  i>artles.  In 
the  present  case  the  mortgage  under  consid- 
eration recites  the  payment  of  |5,000  by  the 
mortgagee  to  the  mortgagors  upon  the  agree- 
ment that  they  shall  pay  Interest  thereon  at 
3  per  cent,  annually,  or  in  monthly  Install- 
ments, and  that  if  there  were  no  default  in 
the  covenants  of  the  mortgage,  the  principle 
sum  mentioned  should  not  be  demanded  by 
the  mortgagee,  or  his  personal  representa- 
tives, and  that  in  the  event  of  the  mortga- 
gee's death  before  the  maturity  of  the  mort- 
gage, which  was  to  continue  for  a  period  of 
25  years,  the  sum  of  $5,(X)0  so  advanced 
should  be  deemed  a  gift  to  the  mortgagors, 
and  the  mortgage  should  be  considered  fully 
paid  and  satisfied,  and  should  be  released 
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by  the  personal  representatives  of  the  mort- 
gagee. In  an  agreement  executed  simultane- 
ously with  the  mortgage  it  was  recited  that 
the  $5,000  fund  was  paid  and  advanced  to 
the  mortgagors  upon  the  understanding  and 
condition  that  they  should  give  the  mortga- 
gee a  comfortable  home  for  the  remainder  of 
his  life.  It  was  provided  by  the  agreement 
that  while  the  mortgagee  was  an  inmate  of 
the  mortgagors'  home,  the  interest  covenant- 
ed in  the  mortgage  to  be  paid  should  be  ap- 
plied on  his  board  and  maintenance,  but  if  be 
should  leave  the  home  for  any  reason,  then 
the  interest  should  be  paid  to  him  in  cash  In 
yearly  or  monthly  installments,  and  if  he 
should  find  it  necessary  to  remove  from  the 
home  to  a  hospital  or  sauitariiuu  on  account 
of  illness,  the  mortgagors  would  giv6  him 
every  care  and  attention.  It  was  agreed,  "in 
consideration  of  the  premises"  •  and  "other 
good  and  valuable  considerations,"  that  the 
mortgage  should  terminate  upon  the  death 
of  the  mortgagee,  and  should  then  be  deem- 
ed paid  and  satisfied,  and  should  be  released 
by  his  personal  representatives,  and  it  was 
expressly  stated  to  be  the  intention  of  the 
parties  that  the  principal  sum  of  money  re- 
ferred to  should  not  be  repaid  by  the  mort- 
gagors to  the  mortgagee,  "because  the  said 
sum  is  an  absolute  gift  to  them  upon  his 
death,  and  the  time  specified  in  the  mort- 
gage, being  2S  years,  was  inserted  because 
it  is  necessary  in  mortgages  to  specify  and 
give  the  duration  of  the  mortgage." 

For  a  number  of  years  prior  to  the  ad- 
vancement of  the  money  and  the  execution 
of  the  mortgage  with  which  we  are  now  con- 
cerned, the  mortgagee,  Daniel  Parke  Custls, 
was  employed  as  a  pharmacist  in  a  drug 
store  in  Annapolis  owned  by  the  mortgagor, 
Robert  Redmond,  whose  wife  is  a  party  to 
both  the  mortgage  and  the  agreement,  and  is 
designated  by  those  instruments  as  a  joint 
recipient  of  the  fund  to  which  they  refer. 
During  the  period  just  mentioned  Mr.  Custis 
had  been  living  with  the  family  of  Mr.  Red- 
mond's sister,  and  he  continued  to  occupy  his 
quarters  there  after  the  mortgage  and  agree- 
ment were  executed,  although  a  room  was 
available  for  bis  use  in  the  home  of  Mr.  Red- 
mond, but  the  latter  paid  for  the  board  and 
lodging  of  Mr.  Custls  at  the  place  where  he 
chose  to  remain.  Several  weeks  after  the 
transaction  under  inquiry  the  health  of  Mr. 
Custis  had  become  impaired  to  such  an  ex- 
tent that  he  was  taken  for  treatment  to  Johns 
Hopkins  Hospital,  where  shortly  afterwards 
he  died.  The  administrators  of  his  personal 
estate  attempted  to  exercise  the  formal  pow- 
er of  sale  contained  in  the  mortgage,  and 
they  have  appealed  from  a  decree  making 
permanent  a  preliminary  injunction  by  which 
their  effort  to  enforce  the  mortgage  was  re- 
strained. 

[1]  According  to  the  expressly  declared 
purpose  of  the  parties  to  the  mortgage  and 
agreement  before  us,  the  fund  mentioned  in 


those  instruments  was  paid  and  received  as 
a  complete  and  irrevocable  gift,  subject  only 
to  the  conditions  spedfled.  Its  real  character 
as  a  gift  was  not  impaired  by  the  fact  tbat 
such  conditions  were  imposed.  As  observed 
by  Chief  Judge  Boyd  in  Howard  v.  Hobbs, 
supra: 

"The  mere  fact  that  a  donor  reserves  snoh 
rights  as  an  income  for  life  from  the  thine  given, 
or  requires  the  donee  to  pay,  and  secure  the  pay- 
ment of,  Interest  to  him  for  life  on  a  sum  giv- 
en, is  not  suflScient  to  defeat  it  as  a  gift." 

This  principle  was  fully  recognized  in  the 
argument  for  the  appellants  in  the  pending 
case^  but  the  contention  has  been  made  that 
the  gift  in  this  instance  has  failed  because 
of  default  in  the  performance  of  the  mort- 
gage covenants  relating  to  the  payment  of 
Interest  during  the  lifetime  of  the  mortgagee, 
and  to  the  insurance  of  the  mortgaged  prop- 
erty for  his  further  security.  The  evidence 
in  the  case  shows  that  after  the  gift  was 
made  the  donees  paid  for  the  donor's  board 
and  lodging  amounts  far  in  excess  of  the  in- 
terest reserved  for  his  benefit  during  Iiis 
llf-3.  Moreover,  the  mortgage  left  it  optiona! 
with  the  donees  to  pay  the  interest  either 
annually  or  in  monthly  installments,  and  the 
period  when  the  payment  of  the  Interest  was 
demandable  had  not  arrived  at  the  time  ot 
the  donor's  death,  or  even  at  the  time  when 
the  enforcement  of  the  mortgage  by  his  per- 
sonal representatives  was  undertaken.  >'o 
default,  therefore,  can  be  held  to  have  oc- 
curred with  respect  to  that  covenant 

[2,  S]  The  mortgage  provided  that  theprojc 
erty  it  covered  should  be  insured  to  the 
amount  of  $5,000  against  loss  by  fire,  and 
that  the  policy  for  the  Insurance  should  be 
indorsed  to  the  mortgagee.  This  covenant 
was  not  observed.  The  Insurance  on  the 
property  was  for  a  less  amount  than  stipu- 
lated, and  the  policy  was  hot  entered  to  the 
mortgagee's  use.  No  question,  however,  ap- 
pears to  have  been  raised  by  the  mortgagee 
as  to  this  omission,  and  the  agreement  exe- 
cuted cotemporaneously  with  the  mortgage 
declared  in  the  most  explicit  and  unqualified 
terms  tbat  both  instruments  should  "termi- 
nate" upon  the  mortgagee's  death,  and  tbat 
the  mortgage  should  then  be  "deemed  paid 
and  satisfied."  It  would  be  clearly  Incon- 
sistent with  the  donor's  intention  to  treat  as 
a  fatal  default  the  nonobaervanoe  of  an  in- 
surance covenant  which  he  apparently  waiv- 
ed in  his  lifetime  and  to  which  no  reference 
Is  made  in  the  supplemental  agreement  of 
the  parties  providing  for  the  extinguishment 
of  the  mortgage  at  the  time  of  the  donor's 
death.  There  was  a  sufficient  compliance 
with  the  only  conditions  which  that  agree- 
ment Imposes  upon  the  gift,  and  consequent- 
ly by  its  terms  the  mortgage  became  wholly 
inoperative  at  the  expiration  of  the  mort- 
gagee's reserved  interest  for  life  in  the  do- 
nated fund. 

The  argument  for  the  appellants  was  part- 
ly based  upon  the  theory  that  the  donor  ma; 
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DOi  bare  been  fully  competent  at  the  time 
to  make  the  conditional  gift  which  Is  here 
gonght  to  be  recovered.  We  flnd.no  ade- 
quate support  In  the  record  for  such  a  the- 
ory. The  proof  la  conclusive  to  the  effect 
tbat  while  the  donor's  health  was  Impaired 
when  the  gift  was  made,  he  was  In  full  pos- 
session of  his  mental  faculties. 

pt]  The  point  was  raised  that  the  petition 
for  the  Injunction  to  prevent  a  sale  under 
the  mortgage  did  not,  as  required  by  Code, 
art  06,  {  16,  allege  that  the  mortgage  and 
all  Interest  due  thereon  had  been  fully  paid, 
aod  It  is  further  contended  that  the  bond 
filed  as  a  prerequisite  to  the  Issuance  of  the 
preliminary  injunction  was  not  in  the  form 
prescribed  by  law.  As  the  petition  alleges 
tliat  the  mortgage  debt  and  Interest  were 
folly  satisfied,  under  the  terms  of  the  agree- 
ment, and  as  a  final  decree  for  a  permanent 
Injunction  on  that  ground  is  the  subject  of 
this  appeal,  the  objections  just  stated  are 
■without  force. 

There  were  exceptions  to  some  of  the  tes- 
timony in  the  case,  but  they  need  not  be 
discussed,  as  the  evidence  to  which  they  re- 
fer bas  not  affected  our  conclusion. 

Decree  affirmed,  with  costs. 


WILLINGER  et  al.  v.  GEKMAN  BANK  OF 

BALTIMORE  CITY  et  al. 

(No.  66.) 

(Court  of  Appeals  of  Maryland.    Jan.  23, 1918.) 

1.  EXECtTTOBS  ANn  ASjaNIBTKATOBS  «=9410— 

Receivebs  roB  Estate — Cbeditob'b  Bill. 
Instead  of  speedily  settling  an  estate  accord- 
ing to  law,  administratora  on  their  own  and 
next  of  kin's  responsibility  continued  the  busi- 
ness of  decedent,  and  as  a  result  were  forcEjd 
to  petition  the  court  to  assume  jurisdiction  of 
the  personal  estate,  and  to  protect  such  estate 
from  just  claims  of  creditors  whom  they  were 
unable  to  satisfy.  Assuming  jurisdiction  the 
court  authorized  them  to  continue  the  business 
for  a  limited  time,  and  granted  injunction  to 
protect  the  personal  estate  against  execution 
and  sale.  When  the  time  expired  a  principal 
creditor  filed  a  bill  for  a  receiver  to  take  charge 
of  all  property  belonging  to  an  estate  that  the 
business  might  be  wound  up  and  liquidated  and 
the  property  sold.  The  bill  did  not  ask  for  re- 
moval of  the  administratora,  but  purposed  mere- 
ly to  take  out  of  the  hands  of  the  administra- 
tors, committing  waste  end  about  to  further 
devastate  the  estate,  assets  already  in  the  juris- 
diction of  the  court,  and  confide  them  to  receiv- 
ers under  control  of  the  court,  and,  together 
with  the  real  estate,  subject  the  whole  to  pay- 
ment of  debts  to  which  the  estate  was  liable, 
including  debts  incurred  in  conducting  the  busi- 
ness so  carried  on.  Held,  that  a  contention  that 
the  court  had  full  power  under  the  petition  of 
the  administrators  to  superintend  administra- 
tion of  the  personal  estate  and  protect  the 
rights  of  creditors,  and  that  the  creditor's  bill 
was  therefore  demurrable  as  unnecessary  and 
vexatious,  could  qot  be  sustained. 

2.  EXCCTTTOBS  AND    AOiaNIBTBATOBS   9=393(1) 
— POWEBB— OaEBTINO  ON  BUSINESS. 

Carrying  on  a  decedent's  business  by  admin- 
istrators is  beyond  the  functions  of  their  of- 
fice. 


3.  CouBTs  ®S3475(2, 3)— Appointment  of  Re- 

CEIVEBS— POWEB  OP  CODBT  OF  EqUKT. 

A  court  of  equity  has  power  to  appoint  re- 
ceivers where  property  is  already  In  the  hands 
of  administrators,  though  the  power  is  to  b» 
exercised  with  caution,  and  not  on  light  grounds. 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City;  Carroll  T.  Bond,  Judge. 

Petition  by  Thomas  S.  Wllllnger  and  anoth- 
er, administrators  of  Louis  J.  Wllllnger,  de- 
ceased, asking  that  the  circuit  court  assume 
jurisdiction  of  the  admlnlirtratlon  of  dece- 
dent's estate,  and  for  other  relief,  and  bill  by 
the  German  Bank  of  Baltimore  City  against 
Lawrence  J.  Wllllnger  and  others  praying  for 
appointment  of  receivers  to  take  charge  of 
property  of  decedent  and  for  other  relief. 
The  two  cases  were  consolidated  and  from 
an  order  overruling  a  demurrer  to  the  bill 
respondents  Lawrence  J.  Wllllnger  and  oth- 
ers appeal.    Afllrmed. 

Argued  before  BOYD,  O.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  STOCKBRIDOE,  and 
CONSTABLE,  JJ. 

Edwin  T.  Dlckerson,  of  Baltimore,  for  ap- 
pellants. Ralph  Robinson,  of  Baltimore  (R. 
Bayly  Chapman,  of  Baltimore,  on  the  brief), 
for  appellees. 

CONSTABLE,  J.  It  appears  from  the  pa- 
pers tiled  in  this  cause:  That  Louis  J.  Wllllng- 
er, prior  to  his  death  in  July,  1912,  was  en- 
gaged In  the  coal  and  wood  bnsUiess.  That 
at  the  time  of  his  death  he  was  indebted  to 
the  German  Bank  of  Baltimore  City  In  the 
amount  of  |19,500.  That  by  the  terms  of  the 
last  will  and  testament  of  the  said  Wllllnger 
he  devised  and  bequeathed  all  of  his  estate 
to  his  widow,  who  had  predeceased  him  after 
the  making  of  his  said  will.  That  he  left  sur- 
viving him  nine  children,  to  two  of  whom, 
Thomas  S.  Wllllnger  and  Teresa  M.  Wllllng- 
er, letters  of  administration  c.  t  a.  were 
granted  on  his  estate.  That  said  adminis- 
trators were  unable  to  pay  the  said  Indebted- 
ness to  the  German  Bank  of  Baltimore  City 
out  of  the  personal  estate  in  their  hands,  and 
applied  to  the  said  bank  for  renewals  of  the 
notes  evidencing  the  indebtedness.  The  re- 
quest was  refused  by  the  said  bank.  That, 
thereupon,  with  the  exception  of  Gile:'  C.  Wll- 
llnger, an  Infant,  all  of  the  children,  includ- 
ing the  administrators,  entered  into  an  agree- 
ment In  November,  1912,  whereby  Thomas  S. 
Wllllnger  and  Teresa  M.  Wllllnger  were  au- 
thorized, whether  acting  as  Individuals  or 
administrators  as  aforesaid,  to  continue  the 
said  coal  and  wood  business  as  theretofore 
conducted  by  the  said  decedent,  for  the  joint 
benefit  and  account  of  all  the  children.  That 
the  request  for  the  extension  of  said  loans  for 
the  account  of  all  of  the  said  parties  to  the 
agreement  was  repeated,  and  upon  the 
strength  of  said  agreement  and  application 
said  renewals  were  made. 

On  the  22d  day  of  December,  1916,  the  ad- 
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minlstrators  aforesaid  filed  a  petition  in  cir- 
cuit court  No.  2  of  Baltimore  city,  by  which 
it  appears  that  the  estate  which  they  were 
administering  and  conducting  under  the 
agreement  we  have  above  mentioned  was  in 
tlmmdal  distress,  and  asked,  because  of.  that 
distress,  that  the  court  assume  Jurisdiction  of 
the  further  administration  of  the  estate,  and 
further  praying  that  they  might  be  authoriz- 
ed to  continue  the  business  for  a  limited  time. 
The  court  passed  an  order  assuming  jurisdic- 
tion, and  authorized  the  petitioners  to  con- 
tinue the  business  of  the  said  decedent  for  a 
period  of  30  days. 

After  the  expiration  of  the  30  days  limited 
by  the  court  for  a  coutluuation  of  the  busi- 
ness of  Louis  J.  WiUlnger,  the  German  Bank 
of  Baltimore  City  filed  its  bill  of  complaint, 
setting  out  therein  most  of  the  facts  we  have 
set  out  above,  including  Is  Its  allegations  that 
the  administrators  were  unable  to  pay  the  in- 
debtedness due  them  out  of  the  personal  es- 
tate in  their  hands,  and  the  application  for 
renewal  of  notes  and  its  refusal  and  Its  sub- 
sequent granting  of  the  request  for  renewal, 
and  further  alleged:  "That  from  time  to  time 
after  said  renewal  had  been  made  other  loarA 
were  made  to  the  said  respondents  herein 
»  •  •  until  the  Indebtedness  to  your  orator 
aggregated  the  sum  of  $16,750,  which  said 
amount  is  now  due  to  it  by  the  said  respond- 
ents herein,  and  by  the  estate  of  the  said 
decedent  as  to  $14,500  thereof.  And  your 
orator  Is  advised  and  avers  that,  under  and 
by  virtue  of  said  agreement,  the  parties  there- 
to, together  with  said  administrators,  are  in- 
debted to  them  as  copartners  In  the  afore- 
Kald  sum  of  $16,750."  That  judgments  were 
at>out  to  be  entered  In  suits  to  which  no  de- 
fenses were  offered,  and  that  the  plaintiffs 
therein  were  only  prevented  from  securing 
such  judgments  by  the  intervention  of  a 
court  of  equity  restraining  them  from  so  se- 
curing. That  other  creditors  were  about 
to  institute  proceedings  against  them,  unless 
the  Indebtedness  due  to  them  is  promptly  Uq- 
nldated.  That  the  respondents  are  Indebted 
In  an  amount  approximating  $46,000,  of  which 
amount  the  respondents  have,  in  cash,  less 
than  $1,000,  and  that  the  personal  estate  of 
the  decedent  is  wholly  inadequate  to  meet  the 
debts  against  the  administrators,  and  that  it 
is  necessary  that  the  real  estate  of  the  dece- 
dent should  be  sold  In  order  to  pay  said  debts. 
That  unless  receivers  be  appointed  to  take 
charge  of  the  assets  left  by  the  said  decedent 
n  great  loss  will  be  made  in  the  course  of  the 
next  few  months  In  an  attempt  to  fulfill  con- 
tracts which  have  been  taken  at  a  loss,  and 
that  the  assets  of  the  estate  will  be  consider- 
ably diminished,  and  to  a  very  large  extent 
lost,  and  that  creditors  who  have  already  in- 
stituted suits  on  their  claims,  and  those  who 
may  subsequently  institute  suits,  will  obtain 
judgments  and  execute  upon  the  property  of 
the  respondents  and  sell  the  same  and  cause 
needless  sacrifice  of  the  assets  of  the  estate. 


Tliat  the  injunctions  granted  apon  the  peti- 
tion of  the  administrators  only  protected  the 
personal,  and  not  real,  property  left  by  the 
decedent,  from  execution  and  sale — and  pray- 
ed that  recovers  be  appointed  to  take  charge 
of  the  stock,  real  and  personal  property  left 
by  the  decedent,  and  that  the  business  might 
be  wound  up  and  liquidated  and  said  prop- 
erty sold  imder  its  Jurisdiction. 

The  court  passed  an  order  appointing  three 
receivers,  of  whom  one  of  the  administrators 
was  one,  with  "power  and  authority  to  said 
receivers  to  take  charge  and  possession  of  the 
goods,  wares,  merchandise,  books,  papers  and 
effects  of  or  belonging  to  Louis  J.  Wlllinger 
at  the  time  of  his  death,  together  with  all 
accretions  and  additions  thereto,  and  of  or 
belonging  to  the  respondents,  and  by  them 
had  or  used,  or  of  and  for  their  account  had 
or  used  by  the  administrators  of  the  decedent 
In  the  conduct  of  the  business  left  by  the  de- 
cedent." The  court  passed  an  order  consoli- 
dating the  two  cases;  that  is,  the  one  aris- 
ing upon  the  petition  of  the  administrators 
praying  the  court  to  assume  jurisdiction  of 
the  estate,  and  the  one  arising  on  the  bill  of 
the  German  Bank  of  Baltimore  City.  The 
respondents  demurred  to  the  bill,  and  upon 
the  demurrer  being  overruled  this  appeal 
was  taken  by  all  except  the  administrators. 

[1,2]  One  of  the  contentions  of  the  appel- 
lants is  that  the  court  of  equity  had  full 
power,  under  the  petition  of  the  administra- 
tors, to  superintend  the  administration  of  the 
personal  estate  of  the  decedent,  and  to  pnl- 
tect  the  rights  of  all  creditors,  and  that  the 
suit  of  the  appellee  was  unnecessary  and 
vexatious.  The  procedure  adopted  by  the  ad- 
ministrators in  the  management  of  the  estate 
certainly  furnishes  an  answer  to  the  charge 
that  the  suit  of  the  appellee  is  unnecessary 
and  vexatious.  Instead  of  following  the 
rules  of  law  providing  for  the  speedy  settle- 
ment of  estates,  the  administrators  chose,  up- 
on their  own  and  the  next  of  kin's  responsi- 
bility, to  continue  the  business  for  a  period 
of  over  four  years.  As  a  result  of  adopting 
this  policy,  they  were  forced  to  apply  to  a 
court  of  equity  to  protect  the  estate  from  jnst 
claims  -of  numerous  creditors,  whom  the; 
were  unable  financially  to  satisfy.  The  bill 
of  complaint  expressly  charges  that  the  ad- 
ministrators, at  the  beginning  of  this  admin- 
istration, were  unable  to  pay  the  indebted- 
ness of  the  decedent  out  of  the  personal  es- 
tate, and  therefore  sought  to  make  the  real 
estate  liable.  The  administrators  by  their 
petition  sought  the  Jurisdiction  of  the  court 
as  to  the  personal  estate  only,  and  were  al- 
lowed 30  days  in  which  to  continue  the  busi- 
ness. That  carrying  on  of  a  business  by  ad- 
ministrators is  clearly  beyond  the  functions 
of  their  office  (18  Cyc.  240),  and  it  was,  ac- 
cording to  the  allegations  of  the  petition,  a 
timely  interference  upon  tie  part  of  the 
court  in  assuming  jurisdiction  for  the  protec- 
tion of  the  estate.    Safe-Deposit  Go.  r.  Bak- 
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er,  9i  Md.  297,  46  AtL  1071;  Story's  Eq. 
Juris.  I  544. 

Tlio  bill  did  not  ask  tbe  removal  of  the 
administrators,  for,  under  all  the  authorities, 
tbis  could  not  be  done  by  a  court  of  equity ; 
but  the  purpose  of  the  appellee  was  merely 
to  take  the  assets  of  the  estate  already  In  its 
jurisdiction,  out  of  the  hands  of  administra- 
tors, who  had  confessedly  committed  waste 
ot  the  estate,  and  were  about  to  further  dev- 
astate, if  not  destroy,  it  and  confide  it  to  re- 
ceivers under  the  control  of  the  court,  to- 
gether with  the  real  estate  to  which  the  de- 
fendants were  heirs,  and  to  subject  tbe  whole 
to  the  payment  of  the  debts  to  which  the  es- 
tate of  the  decedent  was  liable,  as  well  as 
the  debts  which  were  incurred  by  the  con- 
duct of  the  business  carried  on  Jointly  by  the 
administrators  Jointly  with  the  distributees 
and  heirs  at  law.  Bolles  v.  Bolles,  44  X.  J. 
FiQ.  3S5. 14  Ati.  S93 ;  High  on  Receivers  (4tb 
Ed.)  par.  724;  Pomeroy's  Eq.  Jur.  1334, 
2638. 

[3]  The  power  of  a  court  of  equity  to  ap- 
I)oint  receivers,  where  the  property  is  al- 
ready la  the  hands  of  administrators,  is  ful- 
ly estabUshed  by  the  authorities,  although 
tbe  power  is  to  be  exercised  with  caution, 
and  not  on  light  grounds.  High  on  Receiv- 
ers, par.  706;  3  Williams,  Esea  tc  Adm'r. 
302;  Lord  Erskine  In  Middleton  v.  Dodswell, 
13  Vesey,  266;  Anonymous,  12  Vesey,  5; 
Havers  v.  Havers,  Barnard's  Chancery,  Rep. 
24;  Richards  v.  Perkins,  3  Toung  &  Ck>Uyer, 
290;  West  v.  Mercer,  130  Ga.  357,  360,  60  S. 
E  830;  Jenkins  v.  Jenkins,  1  Paige  (N.  T.) 
243;  Stith  v.  Jones,  101  N.  C.  360,  8  S.  E. 
151 ;  Kidd's  Executors  v.  Bates,  124  Ala.  670, 
27  South.  491 ;  Bentley  t.  Dixon,  60  N.  J.  Eq. 
353,  359,  46  Atl.  480 ;  Leddcl's  E-xecutors  v. 
Starr,  19  N.  J.  Eq.  169,  163;  Holbrook  v. 
Campau,  22  Mich.  288.  That  the  court  was 
jastifled  In  appointing  receivers  is  clear,  un- 
der the  facts  as  alleged  and  partly  set  out  in 
this  opinion.  We  are  of  the  opinion  that 
the  order  oTermllng  tbe  demurrer  was  prop- 
erly passed. 

Order  affirmed ;  costs  to  be  paid  out  of  tbe 
estate. 


STATE  et  al.  ▼.  SAFE  DEPOSIT  &  TRUST 

CO.  OF  BALTIMORE  et  al.    (No.  101.) 
(Conrt  of  Appeals  of  Maryland.    Jan.  29, 1918.) 

Taxatio:*  ®=>897  — iNniRiTANCE  Tax  — Pao- 
sPEcnvE  Operation. 
Under  a  will  leaving  testator's  estate,  after 
hia  wife's  life  estate  therein,  to  his  nephews  and 
nieces,  the  rate  of  taxation  upon  their  interest 
at  collateral  remaindermen  was  fixed  at  testa- 
tor's death  ia  1902  at  2%  per  cent.,  under  the 
(ollateral  inheritance  tax  law  then  in  eSect,  and 
was  not  determinable  at  his  wife's  death  in 
1916,  under  Acts  1908,  c.  605,  increasing  the 
rate  to  6  per  cent;  tbe  latter  act  using  the  lan- 
Kuage  that  all  estates,  etc.,  "shall  be"  subject 
to  a  tax,  and  the  title  of  the  remaindermen  har- 
iat  accmed  at  testator's  death,  though  the  pos- 


session of  the  property  was  to  be  deferred  dur- 
ing the  wife's  lifetime. 

Appeal  from  Circuit  Court  of  Baltimore 
City ;   John  J.  Dobler,  Judge. 

Proceeding  by  the  State  of  Maryland  and 
another  against  the  Safe  Deposit  &  Trust 
Company  of  Baltimore,  trustee,  and  others. 
From  an  order  overruling  the  State's  excep- 
tions to  an  auditor's  account,  plaintifts  ap- 
peal.   Affirmed. 

Argued  before  BOTD,  0.  J.,  and  BURKE. 
THOMAS,  PATTISON,  URNER,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

Ogle  Marbury,  Aast.  Atty.  Gen.,  and  Al- 
bert O.  Ritchie,  Atty.  Gen.,  for  appellants. 
Arthur  W.  Machen,  Jr.,  and  Edgar  Allan 
Poe,  both  of  Baltimore  (Bartlett,  Poe  & 
Claggett  and  Ferdinand  C.  Dugan,  all  of  Bal- 
timore, on  the  brieO,  for  appellees. 

STOOKBRIDGE,  J.  While  a  number  of  le- 
gal propositions  were  argued  at  the  hearing 
of  this  case,  and  set  forth  with  full  particu- 
larity upon  the  briefs  which  have  been  filed, 
the  Important  consideration  grows  out  of  the 
proper  construction  to  be  given  to  two  of  our 
own  statutes,  and  the  determination  of  the 
case  ultimately  rests  upon  such  consideration, 
so  no  reference  will  be  made  to  the  several 
subsidiary  considerations  although  they,  and 
each  of  them,  have  been  carefully  analyzed. 

James  Barreara  Rivera  executed  a  will  on 
tbe  28tb  of  August,  1902 ;  he  died  on  the  9th 
of  November  of  that  year,  and  his  wUl  was 
proved  In  the  orphans'  court  eight  days  after 
his  death.  By  the  terms  of  the  Instrument 
the  bulk  of  bis  estate  was  given  in  trust  for 
tbe  benefit  of  bis  wife  during  ber  life,  and 
thereafter  to  some  nieces  and  a  nephew. 
Mrs.  Rivera  survived  him,  and  died  on  the 
30th  of  January,  1916,  and  upon  her  death 
the  nephew  and  nieces  became  entitled  to  the 
posspsAlon  of  the  property. 

At  the  time  when  Mr.  Rivera  made  his  will, 
and  at  the  time  of  bis  death,  there  was  im- 
posed by  statute  a  collateral  Inheritance  tax 
of  2%  per  cent,  which  tax,  by  the  act  of  1908 
(chapter  69S),  was  Increased  to  5  per  cent., 
and  the  question  now  presented  is  whether 
the  estate  of  Mr.  Rivera,  which,  under  tbe 
terms  of  his  will,  passed  on  the  death  of  his 
wife  to  collateral  remaindermen,  is  properly 
to  be  taxed  at  the  rate  of  21^  or  6  per  cent. 
The  question  was  raised  by  the  state  by  ob- 
jections to  an  auditor's  account.  The  excep- 
tions were  overruled  by  the  circuit  court  of 
Baltimore  city,  and  from  such  ruling  the 
state  took  this  appeal.  The  issue  is,  there- 
fore, did  the  rate  of  taxation  upon  the  inter- 
est of  the  remaindermen  become  fixed  at  the 
time  of  the  death  of  Mr.  Rivera,  or  was  it 
open  to  be  determined  by  the  date  of  the 
death  of  the  life  tenant,  Mrs.  Rivera,  at  such 
rate  as  might  be  in  force  when  that  event 
occurred? 
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The  rule  of  construction  applicable  In  such 
cases  was  laid  down  in  XJ.  S.  v.  Heth,  3 
Cranch,  413,  2  L.  Ed.  479,  as  follows: 

"Words  in  a  statute  ouf;ht  not  to  have  a  retro- 
active operation,  unless  they  are  so  clear,  stronit, 
and  imperative  that  no  other  meaning  can  I>e 
annexed  to  them,  or  unless  the  intention  ot  the 
Legislature  cannot  be  otherwise  satisfied." 

And  in  Chew  Heong  v.  U.  S.,  112  U.  S.  559, 
5  Sup.  Ct.  266, 28  L.  Ed.  770,  Mr.  Justice  Har- 
lan, after  quoting  the  foregoing  language, 
said: 

"Such  is  the  settled  doctrine  of  this  court" 

The  same  rule  has  been  followed  and  ap- 
plied in  numerous  cases,  both  federal  and 
state,  a  portion  of  which  are  set  out  In  10 
Hose's  Notes,  p.  926;  and  see,  also.  Mer- 
chants' Banlc  of  DanvlUe  v.  Ballou,  98  Va. 
112,  32  S.  E.  481,  44  L.  R.  A.  306,  and  Jeav- 
ons  V.  Plttman,  126  Md.  650,  95  Atl.  1070. 

There  have  been  many  decisions  as  to  the 
applicability  of  succession  and  collateral  in- 
heritance taxing  statutes,  enacted  between 
the  time  of  the  death  of  a  testator  and  the 
passing  Into  possession  of  remainder  inter- 
ests created  by  the  will,  and  It  lias  been  prac- 
tically uniformly  held  that  while  a  change 
of  the  statute  with  regard  to  the  mode  of 
procedure  for  the  ascertainment  of  tlie  value 
of  the  estate,  or  for  the  collection  of  a  tax, 
was  valid  and  applicable,  that  it  was  inap- 
plicable to  affect  the  substantive  rights  of  an 
Interested  party;  those  became  fixed  and 
certain  as  of  the  time  of  the  death  of  the  tes- 
tator. In  so  far  as  such  statutes  operate  to 
affect  the  rights  of  the  parties  they  are  to 
be  given  a  prospective  interpretation  only. 
The  rule  is  generally  equally  applicable 
whether  the  remainder  be  a  vested  or  contin- 
gent one.  Laeey  v.  State  Treasurer,  152 
Iowa,  477,  132  N.  W.  843 ;  Commonwealth  v. 
Wellford,  114  Va.  372,  76  S.  E.  917;  Hunt 
V.  Wlcht,  174  Cal.  205, 162  Pac.  639,  L.  R.  A. 
1917C,  961;  Carter  v.  Whitcomb,  74  N.  H. 
482,  69  AU.  779, 17  L.  R.  A.  (N.  S.)  733 ;  Howe 
V.  Howe,  179  Mass.  546,  61  N.  E.  225,  55  L. 
B.  A.  626;  Lambard,  In  re,  Collr.  Inh.  Tax, 
88  Me.  587,  84  Atl.  630;  State  v.  Probate 
Court,  102  Minn.  268, 113  N.  W.  888 ;  Kansas 
v.  U.  S.  Tr.  Co.,  99  Kan.  841,  163  Pac.  156, 
L.  R.  A.  1917C,  975 ;  Winn  v.  Schenck  (Ky.) 
110  S.  W.  827;  People  v.  Carpenter,  264  lU. 
400,  106  N.  B.  302. 

In  New  York  the  question  has  l>een  fre- 
'quently  passed  on.  In  re  Davis''  Estate,  149 
N.  Y.  539,  44  N.  E.  185;  In  re  Pell's  Estate. 
171  N.  Y.  48,  63  N.  E.  789,  57  L.  R.  A.  540,  89 
Am.  St.  Rep.  791 ;  Seaman's  Estate,  147  N.  Y. 
«9,  41  N.  E.  401 ;  In  re  Langdon's  Estate,  153 
N.  Y.  6,  46  N.  E.  1034 ;  In  re  Harbecli's  Will, 
161  N.  Y.  211,  55  N.  E.  850,  where  the  opin- 
ion was  an  exceptionally  able  one  written  by 
former  Chief  Justice  Parlcer.  See,  also,  elab- 
orate note  upon  this  subject  to  the  case  of 
Commonwealth  v.  Wellford,  114  Va.  372,  76 
S.  E.  917,  in  44  L.  R.  A.  (N.  S.)  410 ;  Pullen  v. 


Wake  County,  66  N.  C.  361.  The  rule  laid 
down  In  these  cases  Is  fully  recognized  by 
the  makers  of  text-books  and  encyclopsediag. 
See  27  Am.  &  B^ng.  Enc.  of  Law,  pp.  341-342; 
87  Cyc.  1557. 

The  Legislature  of  1904,  by  chapter  222, 
repealed  and  re-enacted  with  some  unimpor- 
tant amendments,  so  far  as  this  case  Is  con- 
cerned, sections  113,  114,  and  116  of  the  laws 
relating  to  collateral  Inheritance  tax,  wbldi 
sectioiis  dealt  particularly  with  the  collateral 
tax  upon  the  interests  of  remaindermen,  and 
by  this  act  provided  that  It  should  be  retro- 
active in  operation.  The  contention  of  the 
state  now  .amounts  to  an  attempt  to  read  in- 
to the  act  of  1908  (chapter  695)  that  it  like- 
wise shall  be  retroactive  in  its  effect  There 
Is,  however,  no  express  language  In  the  act 
of  1908  which  will  bear  out  this  contention. 
On  the  contrary,  the  phraseology  of  the  act 
of  1908  (section  120  of  article  81  of  the  Code) 
uses  the  language  that  all  estates,  etc.,  "shall 
be  subject  to  a  tax."  This  language  has  been 
uniformly  construed  to  give  to  an  act  a  pro- 
spective ^ect  only,  and  In  the  Maine  ease 
previously  dted  the  entire  decision  was  made 
practically  to  turn  on  the  Use  of  the  expres- 
sion "shall  be." 

The  main  reliance  of  the  Attorney  General 
is  based  upon  the  case  of  Fisher  v.  State,  106 
Md.  104,  66  Atl.  661.  A  casual  reading  of 
that  ease  may  seem  to  give  a  basis  for  the 
argument,  but  when  closely  examined  it  will 
be  found  that  the  question  there  presented 
was  very  different  from  that  here  Involved. 
The  real  question  In  the  Fisher  Case  was  the 
valuation  of  the  property,  and  as  of  what 
time  that  valuation  was  to  be  made.  It 
therefore  Involved  a  question  of  procedure 
rather  than  a  question  of  right;  the  legatee 
had  the  iwwer  under  a  section  of  the  Code 
as  it  then  stood,  by  the  payment  of  the  tax 
within  a  specified  time,  to  have  its  value  com- 
puted as  of  the  death  of  the  testator,  but  if 
not  paid  within  such  time,  then  the  value 
was  to  be  computed  as  of  the  time  of  vest- 
ing In  possession  of  the  remainder  estate, 
and  the  argument  falls  directly  within  the 
language  which  was  used  by  the  court  in  Re 
Davis'  Estate,  149  N.  Y.  539,  44  N.  E.  185, 
when  the  court  said: 

"Whatever  of  confusion  exists  in  'the  authori- 
ties upon  the  subject  seems  to  be  due  to  a  fiil- 
nre  •  *  *  to  properly  distinguish  between 
the  time  when,  in  a  given  case,  the  title  passed, 
and  the  time  when  the  legatee  became  entitled  Co 
the  possession  under  the  will." 

This  court  is  therefore  clearly  of  the  opin- 
ion that  the  title  of  the  remaindermen  ac- 
crued upon  the  death  of  Mr.  Rivera,  though 
the  possession  of  the  property  was  to  be  de- 
ferred during  the  lifetime  of  his  wife,  and 
such  t)elng  the  case,  under  the  authorities  al- 
ready referred  to,  the  tax  was  properly  to 
be  computed  at  the  rate  of  2%  per  cent,  the 
rate  in  force  at  the  time  of  Mr.  Riveras 
death,  and  not  at  5  per  cent.,  as  enacted  by 
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tbe  act  of  1908,  and  the  order  of  tbe  circuit 
court  of  Baltimore  city  appealed  from  will 
b«  affirmed. 
Order  affirmed,  with  costs. 


WINGERT  et  al.  v.  STATa    (No.  99.) 
<Conrt  of  Appeals  of  Maryland.    Jan.  29, 1918.) 

1.  iTtJusonoN  <Sna221— NoncB— CoNTiatirr. 

Where  an  injunction  is  issued  against  en- 
forcement of  collection  of  a  collateral  inher- 
itance tax,  the  administrators,  having  knowledge 
of  the  decree,  are  bonnd  to  obey  it,  though  it 
ns  not  served  on  them. 

2.  COUBTB      «=3l8&— JUBISDIOTION— OBPHANS' 

CouBT— Circuit  Coukt. 
The  orphans'  court  is  without  authority  to 
review  or  reverse  the  decrees  of  the  circuit 
court,  enjoining  administrators  of  an  estate 
from  enforcing  collection  of  a  collateral  inher- 
itance tax, 

3.  Courts    <S=>1?)8— Jurisdiction— Obphans' 
CocRT— Circuit  Coubt. 

While  a  decree  of  the  circuit  court  enjoining 
collection  of  inheritance  tax  remains  in  force, 
tie  orphans'  court  is  without  authority  to  com- 
pel the  administrators  to  collect  the  tax. 

Appeal  from  Orphans'  Court,  Washington 
Conuty. 

Proceedings  in  the  matter  of  the  estate  of 
P.  Hager  Wlngert.  From  an  order  for  as- 
sessment of  the  Inheritance  tax  upon  certain 
properties,  Henry  F.  Wlngert  and  William 
Wlngert,  as  administrators,  appeal.  Re- 
versed and  remanded. 

See,  also,  125  Md.  636,  94  Atl.  166;  127  Md. 
SO,  93  Ati.  1065 ;   129  Md.  28,  98  AtL  224. 

.\rgued  before  BOYD,  C.  J.,  and  BURKE, 
THOMAS,  PATTISON,  IJRNER,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

Henry  F.  Wlngert  and  Harvey  R.  Spes- 
sard,  both  of  Hagerstown  (Miller  Wlngert,  of 
Hagerstown,  on  the  brief),  for  appellants. 
Albert  C.  Ritchie,  Attjr.  (Sen.,  for  the  State. 

THOIUS,  J.  P.  Hager  Wlngert,  of  Wash- 
ington county,  Md.,  died  Intestate  in  July, 
191.3,  leaving  as  his  only  h^rs  at  law  four 
brothers  and  two  sisters,  and  Henry  F.  Wln- 
gert and  WlUlam  Wlngert,  two  of  his  broth- 
ers, were  appointed  by  the  orphans'  court  of 
Washington  county  administrators  of  his  es- 
tate. At  the  time  of  his  death  the  deceased 
and  his  brothers  and  sisters  owned  as  ten- 
ants in  common  a  number  of  parcels  of  real 
estate  in  Washington  county,  and  appraisers 
were  appointed  by  the  orphans'  court  to  ap- 
praise his  interest  therein  for  the  purpose  of 
ascertaining  the  amount  of  the  collateral  in- 
heritance tax  due  the  state.  On  the  5th  of 
Angust,  1914,  the  administrators  returned  an 
Inventory  and  appraisement  of  six  parcels  of 
real  estate,  but  the  orphans'  court  declined  to 
accq»t  it  "as  a  true  inventory  and  correct 
Taluation  of  the  real  estate  left  by  the  de- 
ceased," and  after  requiring  the  administra- 
tors to  show  cause  why  "an  additional  and 
aniended  inventory  and  appraisement"  should 


not  be  returned,  tbe  court,  on  the  30tb  day  of 
October,  1914,  passed  an  order  requiring  the 
administrators  to  withdraw  the  inventory  re- 
turned on  the  5th  of  August,  and  to  nominate 
two  other  qualified  persons  to  appraise  the 
real  estate,  and  directing  that  there  should 
be  Included  in  the  inventory  and  appraise- 
ment six  parcels  of  real  estate  of  which  Eliza 
J.  Wlngert,  the  mother  of  P.  Hager  Wlngert, 
died  seised  and  possessed.  On  appeal  from 
that  order  this  court  held  In  125  Md.  536,  94 
Atl.  166,  that  while  the  orphans'  court  had 
authority  to  require  an  amended  and  addi- 
tional Inventory,  and  to  remove  appraisers 
upon  proof  of  "Incompetency,  neglect  of  duty, 
or  unfaithful  conduct,  injurious  to  the  in- 
terest of  the  estate,"  it  could  not  require 
"the  nomination  for  appointment"  of  two  oth- 
er persons  as  appraisers  without  having  re- 
moved the  "appraisers  previously  appointed, 
and  the  order  was  accordingly  reversed  in 
part  and  affirmed  In  part,  hereafter  the 
orphan's  court  removed  the  appraisers  first 
appointed,  and  Its  order  to  that  effect  was 
approved  by  this  court  In  127  Md.  80,  95  Atl. 
1055.  New  appraisers  were  appointed,  and 
another  Inventory  and  appral.sement  of  the 
real  estate  of  the  deceased,  including  the  six 
parcels  of  which  Eliza  J.  Wlngert  died  seis- 
ed and  possessed,  was  returned  to  the  or- 
phans' court.  The  brothers  and  sisters  of  the 
deceased  filed  exceptions  to  this  Inventory 
and  appraisement  on  the  ground  that  in  ar- 
riving at  the  value  of  the  estate- of  the  de- 
ceased the  appraisers,  instead  of  appraising 
his  undivided  one-seventh  Interest  therein, 
appraised  each  parcel  of  the  real  estate,  and 
then  appraised  his  interest  at  one-seventh  of 
the  appraised  value  thereof.  The  orphans' 
court  overruled  the  exceptions  and  this  court 
affirmed  Its  action  in  129  Md.  28,  98  Atl.  224. 
In  the  first  case  it  was  contended  by  the 
administrators  that  P.  Hager  Wlngert  had 
no  interest  in  the  six  parcels  of  real  estate 
that  stood  In  the  name  of  their  mother.  Eliza 
J.  Wlngert,  deceased ;  that  those  properties 
had  been  purchased  and  paid  for  by  the 
brothers  and  sisters  of  P.  Hager  Wlngert  and 
conveyed  to  their  mother  as  a  matter  of  con- 
venience, and  that  she  held  them  In  trust  for 
them,  but  this  court  held  that  as  the  or- 
phans' court  was  without  Jurisdiction  to  de- 
termine questions  of  title  to  real  estate,  the 
court  below  proi)erly  declined  to  consider 
that  question.  After  the  second  inventory 
and  appraisement.  Including  six  parcels  of 
real  estate  that  stood  In  the  name  of  Eliza  J. 
Wlngert,  was  returned  to  the  orphans'  court, 
all  of  the  heirs  at  law  of  P.  Hager  Wlngert, 
except  the  administrators,  on  the  12th  day 
of  July,  1916,  filed  a  bill  of  complaint  in  the 
circuit  court  for  Washington  county  against 
the  administrators  and  the  state  of  Maryland 
in  which  they  alleged  that  P.  Hager  Wln- 
gert at  the  time  of  his  death  had  no  interest 
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in  the  six  parcels  of  real  estate  referred  to, 
and  that  tbe  deceased  had  no  record  title  to 
another  property  described  in  the  inventory 
and  appraisement  as  the  "Property  N.  E. 
Cor.  N.  Pot.  St.  &  East  Ave.,"  and  appraised 
at  $20,000,  and  prayed  for  an  injunction  re- 
straining the  administrators  from  collecting 
the  tax  thereon.  On  the  29th  of  August, 
1917,  the  circuit  court  passed  a  decree  per- 
petually enjoining  the  administrators  and 
the  state  of  Maryland  "from  enforcing  the 
collection  of  the  collateral  inheritance  tax 
upon  the  properties  mentioned"  in  the  fourth 
paragraph  of  the  bill,  which  stood  in  the 
name  of  the  mother  of  the  deceased,  "and 
from  taking  any  proceedings  at  law  to  en- 
force or  collect  the  same,"  and  dissolving  the 
preliminary  injunction  as  to>  the  property  de- 
scribed as  the  northeast  comer  of  North 
Potomac  street  and  East  avenue.. 

On  the  7th  of  September,  1917,  the  or- 
phans' court  passed  an  order  requiring  the 
administrators  to  appear  in  that  court  on  a 
day  named  to  show  cause  "why  the  court 
should  not  proceed  to  enforce  the"  collection 
of  the  Inheritance  tax  according  to  the  sec- 
ond Inventory  and  appraisement.  In  obedi- 
ence to  that  order  the  administrators  appear- 
ed and  filed  their  answer  in  the  orphans' 
court,  in  which  they  set  out  tlie  decree  of 
August  29,  1917,  of  the  circuit  court,  and  al- 
leged that  the  time  within  which  an  appeal 
could  be  taken  from  said  decree  had  not  ex- 
pired and  that  they  had  tendered  to  the 
"properly  constituted  collector  of  collateral 
inheritance  taxes  for  Washington  coimty" 
their  check  for  the  tax  on  the  properties  not 
included  in  said  cause,  and  that  they  were 
ready  and  willing  to  pay  the  same.  After  a 
hearing,  at  which  testimony  was  produced  in 
support  of  the  answer  of  the  administrators, 
the  orphans'  court,  on  the  2l8t  of  September, 
1917,  passed  an  order  requiring  the  adminis- 
trators to  sell  for  cash  so  much  of  the  real 
estate  of  P.  Hager  Wlngert  as  might  be  nec- 
essary to  pay  the  collateral  inheritance  tax 
on  all  the  property  included  in  the  second 
inventory  and  appraisement,  amounting  to 
$1,667.89,  and  the  expenses  of  such  sale,  and 
the  present  appeal  is  by  the  administrators 
from  that  order  "in  so  far  as  the  same  per- 
tains to  the  six  parcels  of  the  real  estate 
standing  in  the  name  of  Eliza  J.  W'ingcrt  on 
tlie  land  records  of  Washington  county."  At 
the  bearing  of  this  appeal  the  Attorney  Gen- 
eral stated  that  the  state  had  entered  an  ap- 
l>eal  from  the  decree  referred  to  of  the  cir- 
cuit court  for  Washington  county,  and  re- 
quested us  not  to  dispose  of  this  case  until 
that  appeal  could  be  heard  and  decided. 
With  the  view  of  complying  with  that  re- 
quest, an  opinion  in  the  case  was  not  pre- 
pared in  time  to  be  filed  at  the  beginning  of 
the  present  term.  But  as  it  now  appears 
that  the  appeal  from  the  decree  of  the  dr- 
cnit  court  is  No.  56  on  the  docket  of  this 
term,  and  probably  will  not  be  reached  be- 


fore the  expiration  of  the  time  within  which 
this  appeal  should  be  decided,  the  filing  o( 
an  opinion  will  not  be  further  delayed. 

In  its  opinion  In  this  case  the  orphans' 
court  reviewed  the  evidence  produced  at  the 
hearing,  and  the  testimony  offered  in  the  cir- 
cuit court  for  Washington  county  upon  which 
the  decree  of  that  court  was  passed,  and 
held  that  it  did  not  appear  that  a  writ  oi 
injunction  had  been  served  on  the  adminis- 
trators ;  that  Eliza  J.  Wlngert  did  not  bold 
the  six  parcels  of  real  estate  standing  in  her 
name  in  trust  for  the  brothers  and  sisters  of 
P.  Hager  Wlngert ;  that  the  decree  of  Au- 
gust 29,  1917,  of  the  circuit  court  "was  ira- 
providently  passed" ;  and  that  the  adminis- 
trators had  failed  to  show  sufficient  cause 
"why  this  court  should  not  proceed  to  en- 
force the  payment"  of  the  tax  of  $1,667^. 

[1-3]  In  reference  to  the  views  expressed 
by  the  lower  court,  it  would  seem  only  neces- 
sary to  say  that  the  record  shows  that  the 
administrators  had  knowledge  of  the  tenni! 
of  the  decree  of  the  circuit  court,  and  were 
therefore  bound  to  obey  It ;  that  the  orphans 
court  was  without  authority  to  review  or 
reverse  the  decree  of  the  circuit  court;  and 
that  while  that  decree  remained  in  force  the 
orphans'  court  had  no  authority  to  compel 
the  administrators  to  proceed  to  collect  the 
tax  in  defiance  of  its  mandate. 

It  is  said  In  22  Cyc.  1013: 

"Where,  however,  a  party  has  actual  notice  of 
an  injunction,  clearly  informing  him  from  what 
he  must  abstain,  he  is  bound  by  the  injunctioo 
from  that  time,  and  will  be  punished  for  a 
violation  thereof,  oUhough  it  may  not  have  beeii 
served  or  be  defectively  served  on  him.  And 
where  an  injunction  has  been  ordered,  a  part.r 
having  knowledge  of  that  order,  who  deUberat^ 
ly  violates  the  injunction  that  has  been  ordered, 
although  not  yet  issued,  is  guilty  of  contempt  of 
court" 

And  In  14  R.  C.  L.  471,  it  Is  said: 

"Although  it  is  true  that,  regularly  an  in- 
junction should  be  actually  served  on  the  de- 
fendant as  the  most  ccrtam  and  sure  way  of 
notifying  him  of  its  contents,  yet  this  is  not 
absolutely  essential,  for.  if  he  is  otherwise  in- 
formed of  its  issuance,  lie  may  be  bound  there- 
by as  if  it  had  been  actually  served,  and  he 
may  be  punished  for  violation  of  its  provisions. 
•  •  *  So  a  party  is  held  to  be  tMund  by  an 
injunction  from  the  time  he  has  notice  of  it» 
issuance,  or,  if  there  is  no  unnecessary' delay  in 
issuing  it,  from  the  time  the  order  granting  it 
is  made,  as,  otherwise,  an  unscrupulous  per^m 
might  elude  the  justice  of  the  court,  in  many 
cases,  by  doing  the  very  thing  enjoined,  or  in- 
tended to  be  enjoined,  in  anticipation  of  the 
service  of  the  writ" 

The  orphans'  courts  of  this  state  are  not 
authoriised  by  statute  to  re\1ew  orders  or  de- 
crees of  the  circuit  courts,  and  in  Blumenthal 
V.  Moltz,  76  Md.  564,  25  Atl.  686,  this  court 
said: 

"The  orphans'  courts  of  this  state  are  not 
only  limited,  but  expressly  prohibited,  by  stat- 
ute, from  exercising  powers  not  specially  grant- 
ed them." 

In  the  case  of  Williamson  v.  Caman,  1  GiU 
&  J.  184,  Chancellor  Bland  said: 
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"The  prLadpk  that  an  injunctioii  once  grant- 
ed continues  in  full  force  until  dissolved  by  the 
rourt  b;  which  it  has  been  awarded  is  so  entire- 
ly obvious  and  so  necessary  to  preserve  harmony 
among  the  several  branches  of  the  government, 
and  to  prevent  any  one  tribunal  from  being 
broaght  into  collision  with  the  Legislature,  or 
any  other  court  of  justice  which  may  have  the 
power  to  exercise  authority  upon  the  subject  to 
which  the  injunction  relates,  that  I  had  sup- 
posed it  never  had  been,  or  would  be,  questioned 
by  any  one.  •  •  •  For,  an  order  of .  this 
oourt,  as  prayed,  that  the  road  should  be  suf- 
fered to  remain  closed,  and  that  the  defend- 
ant should  be  discharged  from  the  attachment, 
most  manifestly,  could  stand  upon  no  other 
foundation  than  a  complete  affirmance  of  the 
proceedings  of  the  levy  court,  and  an  entire 
disregard  of  all  the  previous  proceedings  of  this 
court.  I  never  before  heard  of  such  an  indi- 
rect mode  of  obtaining  a  virtual  dissolution  of 
an  injunction  by  bringing  to  bear  upon  it  a 
judicial  decision  of  another  and  totally  different 
tribunal,  not  exercisiug  or  having  any  appellate 
jurisdiction  over  the  court  whence  the  injunc- 
tion issued.  An  injunction,  emanating  from  a 
competent  authority,  is  a  command  of  the  law, 
and  the  dtizen  is,  as  I  have  always  understood, 
bound  to  yield  implicit  obedience,  until  the  re- 
striction has  been  removed  by  the  authority 
nhich  imposed  it." 

It  Is  said  In  22  Cyc.  1009:  . 

"Where  the  court  had  jurisdiction,  the  fact 
that  an  order  or  injunction  is  merely  erroneous, 
or  was  improperly  granted  or  irregularly  ob- 
'  tained,  is  no  excuse  for  violating  it;  the  rem- 
edy in  such  a  case  being  by  appeal  or  writ  of 
error  from  the  order  or  decree. 

And  in  High  on  Injunctions  (4th  Ed.)  { 
1439,  the  learned  author  says: 

"Defendants  who  are  enjoined  from  doing  a 
particalar  act  will  not  be  permitted  under  an- 
thority  from  another  tribunal  or  body  to  do  the 
act  in  question  pending  such  injunction,  and 
will  be  guilty  of  contempt  of  court  if  they  thus 
violate  the  injunction ;  it  being  their  clear  duty 
to  obey  it  until  it  is  dissolved  by  the  same  au- 
thority by  which  it  was  granted." 

Apart  from  the  question  whether  the  six 
I«rcels  of  real  estate  that  stood  in  the  name 
of  Eliza  J.  Wlngert  are  subject  to  the  collat- 
eral inheritance  tax,  and  the  further  question 
as  to  the  Jurisdiction  of  the  orphans'  court 
to  pass  upon  the  title  to  said  real  estate,  the 
order  appealed  from  required  the  adminis- 
trators to  proceed  to  collect  the  tax  on  said 
parcels  in  violation  of  the  decree  of  the  cir- 
cuit court,  and  was  therefore  Improperly 
passed. 

Order  reversed,  and  case  remanded;  the 
costs  to  be  paid  out  of  the  estate  of  P.  Hager 
Wlngert,  deceased. 


\  COPPAGB   et   aL   v.   HOWARD.     (No.   75.) 
(Conrt  of  Appeals  of  Maryland.    Jan.  29,  1918. 
Behcaring  Denied  April  4,  1918.) 

1.  Tbiai.    €=»140(1)  —  Credibilitt    of    Wrr- 

NFSSES^-QtTESTlONS  FOB  JUBT. 

The  jury  is  to  pass  upon  the  credibility  of 
the  witnesses,  and  not  the  court. 

2.  Bbokebs  <s=>SS(l)— Commissions— Disclos- 
ing PDBCnASER. 

In  suit  for  commission,  whether  agent  dis- 
closed name  of  alleged  purchaser  to  owner  of 
land,  held,  under  the  evidence,  for  the  jury. 


3.  Tbiai.  ®=»252(16)— Issitks— Instbuctions. 

In  suit  for  commission  for  fnmishing  one 
readv  to  buy  land,  it  was  proper  to  reject  pray- 
ers tor  instructions  that  a  principal  is  entitled 
to  the  disinterested  skill,  diligence,  and  zeal  of 
broker,  where  there  was  no  evidence  that  the 
principal  did  not  get  the  best  of  service. 

Appeal  from  Circuit  Court,  Montgomery 
County;  Edward  C.  Peter,  Judge. 

"To  be  officially  reported." 

Suit  by  J.  Camlllus  Howard  against  Dudley 
W.  Coppage  and  H.  Ross  Coppage,  executors 
of  the  estate  of  William  S.  Coppage,  deceased. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 

Argued  before  BOTD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  DRNER, 
STOCKBRIDGB,  and  CONSTABLE,  JJ. 

George  Washington  Williams,  of  Baltimore 
(J.  Dawson  Williams,  of  Washington,  D.  C, 
John  Holt  Richardson,  of  Baltimore,  and  W. 
Meverell  Loker,  of  Leonardtown,  on  the 
brief),  for  appellants.  Thomas  L.  Davi'son,  of 
Roclcvme  (Thomas  Dawson,  of  RockviUe,  on 
the  brief),  for  appellee; 

CONS5TABLE,  J.  This  is  a  suit  for  com- 
missions  claimed  to  have  been  earned  in  the 
performance  of  a  contract  authorizing  the  ap- 
liellee  to  sell  or  procure  a  purchaser  for  real 
property,  but  wUch  the  appellants'  decedent 
failed  to  consummate  by  executing  a  deed  to 
the  purchaser  who  had  been  procured,  and 
which  has  been  before  this  court  before,  and 
is  reported  in  12T  Md.  512,  96  Atl.  642.  On 
that  occasion  this  court  reversed  the  Judg- 
ment obtained  by  the  appellee  because  of  er- 
ror in  the  plalntifTs  first  prayer,  which  in- 
structed the  Jury  that  their  verdict  should  be 
for  the  plaintiff  if  they  found  that  he  had 
procured  a  purchaser  who  was  ready,  will- 
ing, and  able  to  pay  for  the  property,  and 
that  he  notified  the  defendant  of  that  fact, 
and  the  defendant  refused  to  consummate 
the  sale.  After  an  extensive  review  of  the 
authorities  governing  brokers'  commissions 
under  contracts  of  sale,  we  held  that  under 
the  facts  in  evidence  this  prayer  was  calcu- 
lated to  mislead  the  Jury,  upon  the  ground 
that  it  should  have  been  submitted  to  the 
Jury  to  find  as  a  fact,  before  the  plaintiff  was 
entitled  to  recover,  that  he  had  disclosed  to 
the  defendant  the  name  of  the  purchaser. 
The  contract  presented  by  the  plaintiff  to  the 
defendant  did  not  contain  the  name  of  tlie 
real  purchaser,  but  there  was  substituted 
therefor  E.  McClure  Rouzer,  attorney,  and  tin- 
defendant  testified  that  the  name  of  the  real 
purchaser  had  never  been  disclosed  to  hiui, 
although  the  plaintiff  testified  he  had  done 
so.  The  authority  from  the  defendant  to  tho 
plaintiff  authorized  him  to  sell  the  property 
for  either  cash,  or  part  cash  and  part  mort- 
gage. The  contract  provided  for  the  pay- 
ment of  the  property  in  the  latter  manner. 
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and  we  held  that  because  of  the  fact  that 
the  defendant  -was  going  to  take  a  mortgage 
from  the  purchaser  that  he  was  enough  In- 
terested in  the  actual  purchaser  to  entitle 
him  to  know  his  name  so  as  to  judge  of  his 
financial  responsibility.  We  held,  however, 
that  the  other  rulings  of  the  court  below  were 
correct,  including  the  ruling  on  the  prayers 
asking  the  court  to  withdraw  the  case  from 
the  consideration  of  the  jury,  which  prayers 
were  renewed  at  the  second  trial. 

The  testimony  taken  at  the  first  trial  is 
very  fully  set  out  in  the  opinion  of  the  court 
delivered  by  Judge  Thomas  in  127  Md.  512, 
96  Atl.  642,  and  the  present  record  shows  but 
very  little  was  taken  in  addition  thereto, 
and  of  that  the  most  important  was  ttuit  giv- 
en by  Albert  Pllkerton,  a  witness  produced 
on  behalf  of  the  appellee,  who  testified  that 
he  was  with  the  appellee  when  he  drove  to 
the  house  of  William  S.  Cwpage  to  have  him 
execute  the  -contract ;  that  the  appellee  show- 
ed him  the  Rouzer  agreement  while  driving 
there;  that  on  the  arrival  at  Mr.  Coppage's 
house  he  greeted  them,  and  he  and  Mr.  How- 
ard went  into  the  house  while  he  remained 
outside  in  charge  of  the  team;  "that  they 
were  inside  of  the  house  for  about  half  an 
hour,  and  when  they  came  oat,  and  while 
they  were  walking  from  the  house  to  the  bug- 
gy he  heard  Mr.  Coppage  say  to  Mr.  Howard 
he  was  glad  that  the  place  had  been  sold,  and 
that  he  also  heard  him  say  that  he  would  as 
lief  Mr.  Duke  have  the  property  as  any  one 
else." 

Mr.  W.  S.  Coppage  had  died  after  the  first 
trial  resulted  in  a  verdict  for  the  appellee, 
and  his  executors  were  substituted  as  defend- 
ants. The  main  contention  of  the  appellants 
is  that  the  case  should  have  been  withdrawn 
from  the  consideration  of  the  jury,  and  for 
this  they  rely  upon  the  proposition  that  there 
was  no  evidence  .legally  sufficient  to  show 
that  the  plaintiff  ever  disclosed  the  name  of 
the  alleged  purchaser  to  the  appellants'  testa- 
tor. Of  course.  In  order  to  accomplish  this, 
we  would  have  to  throw  out  entirely  the  tes- 
timony of  the  witness  Pllkerton.  This  we  are 
unable  to  do  as  a  matter  of  law. 

[1]  It  is  too  well  established  to  dispute 
that  the  Jury  are  to  pass  upon  the  credibility 


of  witnesses,  and  not  the  court  What  Mr. 
Pllkerton  heard  Mr.  Coppage  say  to  Mr.  How- 
ard cannot  be  twisted  into  anything  but  that 
he  knew  that  Mr.  Duke  was  to  be  the  real 
purchaser. 

[21  The  time,  the  place,  and  the  circum- 
stances admit  of  no  other  inference,  and  it 
was  for  the  jury  to  say  whether  or  not  this 
alleged  conversation  ever  took. place,  and  the 
court  was  correct  in  submitting  the  findhig 
of  this  fact  to  the  jury. 

[3]  Another  contention  of  the  appellants  is 
based  upon  the  rejection  of  the  14th,  15th, 
17th,  18th,  and  21st  prayers.  These  prayers 
are  all  based  upon  the  legal  proposition  con- 
tained in  Rchwartze  v.  Yearly,  31  Md.  271, 
Raisin  V.  Clark,  41  Md.  159,  20  Am.  Rep.  66, 
Blake  v.  Stump,  73  Md.  160,  20  AtX.  788, 10  L. 
R.  A.  103,  and  many  other  cases,  where  it  is 
held  that,  in  transactions  between  real  es- 
tate brokers  and  their  principals,  the  princi- 
pal is  entitled  to  the  disinterested  skill,  dili- 
gence, and  zeal  of  the  broker  for  his  own  ex- 
clusive benefit  These  prayers  were  properl,y 
rejected  for  the  very  good  reason  that  there 
is  no  evidence  in  the  record  of  any  kind 
which  intimates  that  the  principal  did  not  get 
from  his  agent  the  very  best  of  service  witiiin 
the  meaning  of  that  rule.  In  fact  the  testi- 
mony absolutely  shows  that  the  agent  pro- 
cured a  purchaser  who  was  ready,  willing, 
and  capable  of  buying  the  property  upon  the 
terms  Coppage  agreed  to  sell  it  although  the 
vendor  had  raised  his  figures  from  his  first 
offer  $5,000. 

There  was  no  contention  made  either  ia 
this  court  or  in  the  brief  that  the  prayers 
granted  on  ttehalf  of  the  plaintiff  were  in- 
correct, nor  on  the  rejection  of  other  prayers 
of  the  defendant  and  upon  examination  we 
have  found  no  error  in  the  rulings  thereon. 
There  were  two  exceptions  to  questions  of 
evidence,  but  these  were  tKtth  disposed  of  in 
the  former  opinion.  Nor  do  we  find  any  ma- 
terial variance  between  the  probata  and  al- 
legata. 

Finding  no  errors  in  the  rulings  of  the 
learned  court  below,  we  will  affirm  the  judg- 
ment. 

Judgment  affirmed,  with  costs  to  the  appel- 
lee. 
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SWAXN  et  aL  v.  MAYOR  AND  CITY  COTJN- 

CIL  OF  BALTIMOKB  et  al. 

(No.  107.) 

(Court  of  Appeals  of  Maryland.    Jan.  29,  1918.) 

1.  ilUrriCIPAl.      COHPORATIONS      ^=>592(1)    — 

Hack  and  Cab  Stands— iReoulations. 
In  so  far  as  Laws  1910.  c.  109,  |  286.  deBip- 
nates  and  regulates  the  use  and  occupation  of 
hack  stands  in  the  city  of  Baltimore,  regulation 
by  ordinance  is  taken  out  of  the  power  of  the 
municipality. 

2.  Statutes  *=»170  —  VArlDrrr  —  Subject 
AND  Trru:. 

Laws  1910,  c.  109,  in  its  title  evidences  «m 
intention  to  repeal  and  re-enact  with  amend- 
ments certain  sections,  including  section  286, 
art.  4,  Code  Pnb.  Loc.  Laws,  as  amended  ana 
rMnacted  by  Laws  1898,  c.  123,  and  while  it 
foils  to  provide  in  express  words  after  the  en- 
acting clause  for  repeal  and  re-enactment  of 
sach  sections,  the  body  of  the  act  contains  the 
usual  enacting  clause,  and  amendments  desired 
anii  intended  are  incorporated  after  such  clause 
under  their  respective  numbers.  BM,  that  the 
statute  was  legally  enacted. 

8.  CONSTITUTIONAI,  LAW  ®=»48  —  STATUTES— 
COXSTBUCnON  IN  FAVOB  of  CONSTITUnON- 
ALITT. 

Such  a  construction  should  be  adopted  if 
fairly  possible  as  will  avoid  a  conclusion  that 
will  "make  a  statute  unconstitutional;  the  pre- 
sumption being  that  the  Legislature  does  not 
intend  to  violate  the  Constitution. 
1  MUSICIPAI,  COBPOKATIONS  O=»(580,  681(3)— 
PoucE  Power  — Hack  Stands— ReguiiA- 
noss,  ... 

Designation  of  hack  stands  and  regulation 
of  the  use  and  occupation  of  city  streets  there- 
for, as  is  done  by  Lavirs  1910,  c.  109,  i  286,  in 
the  city  of  Baltimore,  is  a  proper  exercise  of 
the  police  power,  and  the  Legislature  is  the  sole 
judge  of  the  reasonableness  of  the  method 
adopted. 

5.  cosstitutionai,  law  «=>63(2)  —  pouce 
Powek-Deusoation— Hacks  and  Cabs. 

The  Legislature  may  delegate  the  police 
power  to  suljordinate  boards  and  commissionB, 
as  is  done  by  Laws  1910,  c.  109,  {  286,  desig- 
nating and  regulating  use  and  occupation  of 
hack  or  cab  stands  in  the  city  of  Baltimore. 

6.  Municipal  Corpobations  €=»703(1)  — 
Pbopebtt  Rights  in  Streets— Hacks  and 
Cabs. 

Owners  and  oj^ators  of  hacks  and  cabs 
bare  no  property  rights  in  the  streets  superior 
to  regulations  adopted  under  the  police  power, 
and  provided  by  statute  for  the  good  and  wel- 
fare of  a  city, 

7.  CONSTITUTIONAI,  Law  «=9275(1)  —  Dub 
Process  of  Law — Police  Regulations. 

Laws  1910,  c.  109,  i  286,  authorizing  the 
board  of  police  commissioners  in  the  city  of 
Baltimore  to  set  aside  and  designate  certain 
places  therein  to  be  occupied  and  used  as  public 
or  private  stands  for  hackney  carriages,  to  stip- 
ulate the  number  which  may  occupy  and  use 
such  stands,  and  piake  regulations  for  their  oc- 
cupation and  use,  and  also  providing  a  fine  for 
violating  its  provisions  or  regulations  made  by 
the  board,  does  not  deprive  the  owners  and 
operators  of  such  vehicles  of  their  business  and 
property  without  due  process  of  law. 

Appeal  from  Circuit  Court  of  Baltimore 
City:  H.  Artbur  Stump,  Judge. 

"To  be  oflBcially  reported." 

Injunction  by  Elmer  Swann  and  others 
«gainst  the  Mayor  and  City  Council  of  Bal- 
timore and  the  Board  of  Police  Commission- 


ers for  such  dty.  Demurrers  to  the  bill 
were  sustained,  and  the  bill  dismissed,  and 
plaintiffs  appeal.    AfBrmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, BURKE,  THOMAS,  URNER,  STOCK- 
BRIDGE,  and  CONSTABLE.  JJ. 

Issac  Lobe  Straus,  of  Baltimore,  for  ap- 
pellants. William  Pinkney  Whyte,  Jr,,  Asst. 
Atty.  Gen.,  and  Albert  O.  Ritchie,  Atty.  Gen. 
(S.  S.  Field,  City,  Sol.,  and  Alexander  Pres- 
ton, Deputy  Caty  Sol.,  both  of  Baltimore,  n 
the  brief),  for  appellees. 

BRISCOE,  J.  The  questions  that  arise 
upon  the  record  in  this  case  are  presented 
by  a  demurrer  to  a  bill  In  equity  seeking  to 
enjoin  the  mayor  and  city  council  of  Balti- 
more and  the  board  of  police  commissioners 
thereof  from  enforcing  an  ordinance  No.  139, 
approved  June  4,  1008,  and  also  section  286 
of  article  4  of  the  Code  of  Public  Local  Laws 
of  the  state,  as  amended  and  re-enacted  b.v 
chapter  109  of  the  Acts  of  1910.  The  object 
and  purpose  of  the  legislation  here  in  ques- 
ti<Mi,  both  under  the  ordinance  and  the  act, 
it  will  be  seen,  was  to  set  aside  and  desig- 
nate certain  places  in  the  city  of  Baltlmoro 
as  standing  places  for  hackney  carriages, 
and  to  make  regulations  for  the  occupation 
and  use  of  such  stands  in  the  streets  of  th<^ 
city. 

The  api)ellants  are  licensed  owners  and 
chauffeurs,  operating  automobile  hacks  or 
motor  cars  for  hire  in  the  city.-  and  a  num- 
ber of  them,  it  is  alleged  in  the  bill,  have 
been  arrested  upon  the  charge  of  violating 
the  ordinance,  and  the  prosecutions  are  now 
pending  for  trial  before  a  police  Justice  of 
the  city.  The  amended  bill  is  quite  a 
lengthy  one,  covering  over  18  pages  of  the 
record,  and  in  substance  charges  that  both 
the  ordinance  and  the  act  of  1910  are  in- 
valid, null,  and  void  for  certain  reasons  set 
out  and  stated  in  the  bill ;  tliat  the  arrests 
under  the  ordinance  are  unlawful  and  un- 
just; and  that  the  appellees  should  be  re- 
strained from  enforcing  both  the  provisions 
of  the  ordinance  and  the  statute.  To  the 
amended  bill  the  appellees  demurred,  and 
the  demurrers  were  sustained,  and  the  bill 
dismissed. 

[1]  It  is  not  material  for  us  in  thLs  case  t) 
consider  the  validity  of  the  ordinance  hero 
in  question,  because  it  is  quite  clear  that 
the  power  of  the  board  of  police  commis- 
sioners to  designate  the  hack  or  cab  stands 
and  to  regulate  the  use  and  occupation  of 
them  in  the  city  is  not  now  derived  from 
the  ordinance,  but  is  conferred  by  statute. 
By  section  286  of  chapter  109  of  the  Acts 
of  1910  it  is  provided  that: 

"The  •  •  *  board  of  police  commission- 
ers are  authorized  and  empowered  to  set  aside 
and  dcBiguate  certain  places  in  the  city  of  Bal- 
timore to  be  occupied  and  used  as  public  or 
private   stands   for  haclcney  carriages,   and  to 
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stipulate  the  number  of  such  carriages  vrhich 
may  occupy  or  use  each  of  such  stands,  and 
to  make  regulations  for  the  occupation  and  use 
of  such  stands.  Any  person  violating  any  of 
the  provisions  of  this  section  or  any  regulation 
made  by  the  •  •  •  board  of  police  commis- 
sioners under  the  authority  in  this  section  con- 
ferred shall  be  guilty  of  a  misdemeanor,  and 
shall,  upon  conviction,  forfeit  and  pay  a  fine  of 
not  exceeding  twenty  dollars." 

The  statute.  It  appears,  coders  the  whole 
mibject  of  tbe  designation  and  regulation 
of  hack  or  cab  stands  In  tbe  city,  which  was 
formerly  dealt  with  by  section  6  of  the  ordi- 
nance of  1908,  and  the  act  further  repeats 
all  laws  and  parts  of  laws  inconsistent  with 
the  act.  State  v.  GambrlU,  115  Md.  506,  81 
Atl.  10;  Montel  v.  Consolidation  Coal  Co., 
39  Md.  164.  In  A.  &  E.  Ency.  of  Law,  246, 
the  general  rule  upon  this  subject  Is  stated, 
as  supported  by  authority,  to  be  that  where 
a  municipal  corporation  has  been  empower- 
ed to  make  ordinances  In  regard  to  certain 
subjects,  and  the  Legislature  subsequently 
enacts  a  law  regulating  the  same  matter, 
which  had  been  before  permitted  to  be  regu- 
lated by  such  ordinance,  It  shows  most  sat- 
isfactorily that  the  Legislature  Intended  to 
take  the  regulation  of  the  matter  out  of  the 
bands  of  the  corporation  to  the  extent  to 
which  such  general  law  regulated  It. 

[2]  In  this  case  It  Is  admitted  that  the 
appellants  have  not  complied  with  the  re- 
quirements of  the  statute  in  regard  to  the 
use  and  occupation  of  the  streets  of  the  city 
for  stands  for  hackney  carriages,  and  It  Is 
quite  clear  that  If  the  statute  Is  a  valid  law 
they  would  be  liable  upon  conviction  for  the 
penalty  Imposed  by  the  act  for  its  violation. 
But  it  is  urged  upon  the  part  of  the  appel- 
lants that  the  act  of  1910  (chapter  109)  is 
Invalid,  null,  and  void:  (1)  Because  It  was 
never  legally  and  validly  enacted  by  the  Gen- 
eral Assembly;  (2)  It  confers  unlawful  and 
arbitrary  power,  and  invests  in  the  board 
of  police  commissioners  an  illegal  and  un- 
controlled discretion;  (3)  that  it  is  not  a 
valid  or  constitutional  exercise  by  the  Gen- 
eral Assembly  of  the  police  power  of  the 
state;  and  (4)  that  it  deprives  the  appel- 
lants of  their  business  and  property  without 
due  process  of  law,  and  contrary  to  the  fed- 
eral and  state  Constitutions. 

Tlie  question  Involved  in  the  first  objec- 
tion  that  the  statute  was  not  legally  enact- 
ed is  free  from  dlfflculty,  and  cannot  be  sus- 
tained under  the  recent  decisions  of  this 
court  In  Levin  v.  Hewes,  118  Md.  624,  86  Atl. 
233,  and  In  Baltimore  v.  Williams,  124  Md. 
502,  92  Atl.  1006.  The  title  of  the  act  here 
in  question  is: 

"An  act  to  repeal  sections  281,  282,  283,  284, 
1285,  286,  288  and  289  of  article  4  of  the  Code 
of  Public  Local  Iavcs  of  Maryland,  entitled 
'dty  of  Baltimore,'  subtitle  'Carriages  and 
Horses,'  as  amended  and  re-enacted  by  chapter 
12S  of  the  Acts  of  1898,  and  to  re-enact  sec- 
tions 281,  282,  283,  284,  285,  286,  with  amend- 
menU." 


The  enacting  clause  is  as  follows: 
"Section  1.  Be  it  enacted  by  the  General  As- 
sembly of  Maryland,  that  sections  281,  282,  283, 
284,  285,  286,  288  and  289  of  article  4  of  the 
Code  of  Public  Local  Laws  of  Maryland,  enti- 
tled 'City  of  Baltimore,'  subtitle  'Carriages  and 
Horses,'  as  amended  and  re-enacted  by  chap- 
ter 123  of  the  Acts  of  1898,  and  to  re-enact  sec- 
tions 281,  282,  283,  284,  285  «nd  286  with 
amendments,  so  as  to  read  as  follows." 

Then  foUow  the  sections  281,  282,  283, 
284,  285,  and  286,  under  their  numbers  and 
with  the  amendments  intended  to  be  made 
to  them,  and  then  section  2: 

"And  be  it  further  enacted,  that  all  laws  and 
parts  of  laws  inconsistent  with  this  act  are 
hereby  repealed,  otherwise  to  remain  in  full 
force  and  effect." 

While  the  act  of  1910  fails  to  provide  In 
express  words  after  the  enacting  clause  for 
the  repeal  and  re-enactment  of  the  several 
sections  of  article  4  of  the  Code  of  Public 
Local  Laws,  it  will,  however,  be  seen  that 
the  title  of  the  act  sufficiently  states  that 
It  was  the  intention  of  the  Legislature  to 
repeal  and  re-enact  certain  sections  of  th-" 
article,  including  section  286,  with  amend- 
ments, so  as  to  read  as  stated  in  the  amend- 
ed sections.  The  body  of  the  act  contains 
the  usual  enacting  clause,  and  the  amend- 
ments desired  and  intended  are  incorporat- 
ed in  the  body  of  the  act  after  the  enacting 
clause  under  their  respective  numbers.  Be- 
sides this,  it  appears  that  section  286  of  tbe 
act  of  1910  Is  entirely  inconsistent  with  the 
old  section  286  of  the  act  of  1898,  and  the 
old  section  is  directly  repealed  by  section  2 
of  the  act  of  1910,  which  expressly  repeals 
all  laws  and  parts  of  laws  inconsistent  with 
the  act. 

[3J  The  rule  is  well  settled  that  in  con- 
struing a  statute  such  a  construction  should 
be  ad(9ted,  If  fairly  possible,  as  will  avoid 
a  conclusi<Mi  that  will  make  it  unconstitu- 
tional; the  presumption  being  that  the  Leg- 
islature does  not  intend  to  violate  the  Con- 
stitution. Painter  v.  Mattfeldt,  119  Md.  472, 
87  Atl.  413;  Levin  v.  Hewes,  118  Md.  624. 
86  Atl.  233;  Ruehl  v.  State,  130  Md.  13S. 
100  Atl.  75.  We  find  nothing  in  the  objec- 
tl<m  here  presented  that  would  justify  tbe 
court  in  holding  the  act  in  question  to  be 
invalid,  or  null  and  void,  as  urged  by  the 
appellants.  The  remaining  objections  to 
the  validity  of  the  act  will  now  be  consider- 
ed and  disposed  of  by  us. 

[4]  There  can  be  no  question  that  the 
designation  of  hack  stands  'and  the  regulation 
of  the  use  and  occupation  of  the  streets  ef 
the  city  therefor  is  a  proper  exercise  of  the 
police  pow«r,  and  the  Legislature  Is  the  sole 
judge  of  the  reasonableness  of  the  method 
adopted.  In  State  v.  Hyman,  98  Md.  596,  57 
Atl.  6,  64  L.  R.  A.  637,  1  Ann.  Cas.  742,  it 
is  said: 

"The  Legislature  being  the  sole  depository 
of  the  lawmaking  power,  it  is  not  for  conrts  of 
justice  to  say  that  a  given  enactment  passed  in 
virtue  of  the  police  power,  and  having  a  direct 
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relation  to  it,  b  TOid  for  unreasonableness,  be- 
nnse  if  courts  undertook  to  exercise  such  an 
authority  they  'would  in  effect  exert  a  veto  on 
legislation.  •  •  •  If  the  act  has  a  real  and 
substantial  relation  to  the  police  power  no  in- 
(jniry  as  to  its  unreasonableness  can  arise,  be- 
canse  it  is  the  judgment  of  the  lawmakers  and 
not  of  the  courts  which  must  .control;  and  if  in 
the  judKment  of  the  former  the  thing  be  reason- 
able, all  inquiry  on  that  ground  by  the  latter  is 
foreclosed."  HiUer  v.  State,  124  Md.  385,  02 
Atl.  842;  Brown  v.  Stubbs,  128  Md.  129,  97 
AtL  227;  Benesch  ▼.  State,  129  Md.  605,  99 
Aa702. 

In  City  Cab  Co.  v,  Hayden,  73  Wash.  24, 
131  Pac.  472,  L.  H.  A.  1915F,  726,  Ann.  Gas. 
M14B,  731,  it  Is  said: 

"The  seneral  power  of  monicipalitieB  to  regu- 
late and  control  the  conduct  of  hackmen  and 
others  soliciting  the  privilege  of  carrying  trav- 
elers from  railroad  depots  to  their  place  of  des- 
tination cannot,  we  think,  be  successfully  ques- 
tioned. This  the  city  must  do  in  the  interest 
of  good  order,  public  peace  and  safety.  It  is 
a  matter  of  common  knowledge  that  not  only 
are  passengers  themselves  subjected  to  unnec- 
essary and  disagreeable  annoyances  at  such 
places  if  hackmen  are  left  to  pursue  their  call- 
ing unrestrained,  but  that  disorderly  brawling 
and  breaches  of  the  peace  often  occur  among  the 
hackmen  themselves,  and  sometimes  between  a 
liackman  and  a  traveler  who  declines  to  submit 
quietly  to  some  particularly  vicious  insult.  The 
power,  therefore  arises  from  the  necessities  of 
the  case,  and  the  only  debatable  question  is 
whether  the  particular  regulation  is  reason- 
able." McFrU  et  al.  v.  City  of  St  Louis,  232 
Mo.  716,  133  S.  W.  51,  33  L.  R.  A  (N.  S.)  471. 

[t]  It  is  well  settled  by  a  long  line  of  ad- 
judicated cases  in  this  court  that  the  Legis- 
lature may  delegate  the  police  power  to 
subordinate  boards  and  commissions,  as  It 
has  done  in  this  case.  Clark  v.  Harford  Agrl. 
Assodation,  118  Md.  612,  85  Atl.  503;  C.  & 
P.  TeleiJboue  Co.  v.  Board  of  Forestry,  125 
Md.  675,  94  Atl.  322 ;  Gregg  v.  Public  Serv- 
ice Com.,  121  Md.  1,  87  Atl.  1111;  Lee  v. 
ieltch,  131  Md. ,  101  Atl.  716. 

[I]  In  the  case  at  bar  the  bill  dlscloises  no 
property  rights  which  the  appellant  would  be 
unlawfully  deprived  of  by  the  enforcement 
of  the  statute.  Obviously,  they  have  no 
property  rights  in  the  .streets  of  the  city 
that  would  be  superior  to  the  regulations 
adopted  under  the  police  power  and  provided 
hy  the  statute  for  the  good  and  welfare  of 
the  city. 

[J]  In  view  of  the  authorities  cited  and 
after  an  examination  of  the  act  itself,  we  are 
of  opinion  that  the  act  of  1910  (chapter  109) 
is  a  valid  exercise  of  the  police  power  of 
the  state,  and  is  free  from  the  constitutional 
objections  urged  against  it.  Treating  the 
•  harge  as  stated  in  Plaintiffs'  Exhibit  No. 
•>.  as  a  violation  of  the  act  of  1910,  and  as 
this  act  superseded  the  ordinance,  and  the 
offense  being  against  the  statute,  there  can 
he  no  question,  for  the  reasons  stated,  that 
the  court  below  was  right  in  sustaining  the 
demurrers  and  in  dismissing  the  bill. 

Decree  affinned,  with  costs. 


ALBRECHT  v.  STATE.    (No.  102.) 
(Court  of  Appeals  of  Maryland.    Jan.  16»  1918J 

1.  Recognizances  ®=>2— Sufmciknct. 

Under  Code  Pub.  Civ.  Laws,  art  87,  §  40, 
authorizing  recognizances  to  be  taken,  where 
an  oral  recognizance  was  taken  and  entered  up 
by  the  clerk,  it  was  valid,  even  under  issue  of 
nul  tiel  record,  since  a  recognizance  is  a  short 
memorandum  on  the  record  made  by  the  judge, 
which  need  not  be  signed  by  the  party  to  be 
hound. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Recog- 
nizance.] 

2.  Cbiminai,   Law    «=j321— Recognizance— 
Pbesumptions. 

Where  an  oral  recognizance  was  taken  in 
the  presence  of  the  judge,  it  is  to  be  presumed 
that  he  did  his  duty,  and  that  the  recognizance 
was  in  due  form. 

3.  Kecoonizan'CEs  ^=»9— Entbt. 

In  Maryland  it  is  not  the  practice  to  enter 
at  length  judgments  of  the  court;  but  a  short 
entry  is  sufficient  and  this  practice  applies  to 
recognizances. 

4.  Cbiminai.  Law  ®=»430  —  Recognizance — 
Fieri  Facias— Pbovino  REcoao. 

Where  a  defendant  was  convicted  in  the 
circuit  court  for  the  county,  and  fieri  facias  is- 
sued on  the  recognizance  in  Baltimore  cit^,  the 
proper  way  to  prove  the  record  was  by  intro- 
ducmg  a  certified  copy. 
6.  Recognizances  <s=>0— Judgmknt— Fobm. 

Where  a  defendant  was  convicted,  and  with 
another  entered  a  recognizance,  which  was  for- 
feited, the  proper  judgment  was  to  order  execu- 
tion for  the  fine  and  coats,  and  a  sale,  or  a  re- 
newal of  the  execution,  hut  in  the  absence  of 
attack  a  judgment  sustaining  the  validity  of  the 
recognizance  without  fixing  personal  liability 
would  be  sustained. 

Appeal  from  Superior  Court  of  Baltimore 
Cit}';  John  J.  Dobler,  Judge. 

Fieri  facias  by  the  State  against  William 
G.  Albrecht  Judgment  for  the  State,  and  Al- 
brecht  appeals.   AfBrraed. 

Argued  before  BOYD,  C.  J.,  and  BURKE, 
THOMAS,  PATTISON,  URNER,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

William  Ewin  Bonn,  of  Baltimore  (Edward 
C.  Carrington,  of  Baltimore,  on  the  brief),  for 
appellant  Frank  Gosnell,  of  Baltimore  (Al- 
bert O.  Ritchie,  Atty.  Gen.,  and  Frank  Gos- 
nell, Jr.,  of  Baltimore,  on  the  brief),  for  the 
State. 

BOYD,  0.  J.  A  writ  of  O&A  facias  was  is- 
sued out  of  the  circuit  court  for  Anne  Arun- 
del county  against  Joe  Barrett  and  William  G. 
Albrecht,  directed  to  tbe  sberift  of  Baltimore 
city  and  returnable  to  the  superior  court  of 
that  city,  which  was  levied  on  property  of 
said  Albrecht  Amongst  the  recitals  in  the 
writ  it  Is  stated  that  the  state  of  Maryland  on 
November  12,  1912,  recovered  agahast  said 
Barrett  a  judgment  for  $100  and  costs,  and 
that  on  that  day  he  entered  into  recogniz- 
ance with  the  state  in  the  sum  of  $200  with 
Albrecht  as  surety  for  the  payment  of  said 
judgment  fliie  and  costs  within  60  days  from 
date  as  provided  by  law,  and  tliat  on  July  21, 
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1913,  the  recognizance  was  forfeited.  Nine 
pleas  were  filed  by  Albrecht,  which  were  In- 
tended to  present  the  defense  of  nul  tlel  rec- 
ord, and  were  so  treated.  The  case  was  tried 
before  Judge  Dobler  In  the  sui)erIor  court, 
who  sustained  the  validity  of  the  recogniz- 
ance. 

[1]  Two  exceptions  were  taken— one  to  the 
refusal  of  the  Court  to  strike  out  certain  tes- 
timony admitted  subject  to  exertion,  and  the 
other  to  the  refusal  of  the  court  to  grant 
three  prayers  offered  by  Albrecht,  but  the  Im- 
portant question  Is  whether  the  record  dis- 
closed a  ralid  recognizance,  such  as  was  set 
out  In  the  writ.  The  state  relies  on  sections 
39  and  40  of  article  87  of  the  Code  for  the 
authority  to  take  such  recognizance.  Section 
39  makes  the  sheriff  responsible  for  all  fines, 
penalties,  and  forfeitures  Imposed  by  a  court 
of  record  of  this  state  on  the  Inhabitants  of 
his  county,  or  of  Baltimore  city,  as  the  case 
may  be,  unless  he  can  show  that  the  party  on 
whom  the  same  was  imposed  Is  insolvent,  and 
section  40  provides  that  he  may  require  the 
state's  attorney  to  issue  an  execution  for  the 
fines,  ipenalties,  or  forfeitures  so  Imposed  and 
the  costs,  "provided  that  any  person  adjudged 
to  pay  a  fine  or  penalty  may  enter  into  a  recog- 
nizance with  security  for  the  payment  of  the 
same  and  costs  within  sixty  days  and  no  ex- 
ecution shall  issue  for  the  same  until  the  ex- 
piration of  the  sixty  days." 

At  the  trial  the  state  offered  what  purport- 
ed to  be  a  transcript  of  the  record  In  the 
case.  That  included  the  presentment,  the  in- 
dictment, a  plea  of  guUty  on  the  first  count, 
and  the  sentence  to  pay  a  fine  of  $100  and 
costs,  the  docket  entries,  and  what  purport  to 
be  the  proceedings  set  out  at  length  in  refer- 
ence to  the  recognizance  alleged  to  have  been 
entered  into.  There  then  follow  an  order 
from  the  sheriff  to  the  state's  attorney  re- 
quiring him  to  Issue  an  execution  against 
Barrett  and  Albrecht,  an  order  of  the  state's 
attorney  to  Issue  execution  and  later  a  memo- 
randum of  the  forfeiture  of  the  recognizance 
on  the  21st  of  July  1913,  and  then  on  the  30th 
of  July,  1914,  another  order  of  the  state's  at- 
torney to  the  clerk  to  issue  execution  and 
send  it  to  the  clerk  of  the  superior  court  of 
Baltimore  city.  The  clerk  of  the  court  certi- 
fied under  his  hand  and  seal  "that  the  afore- 
going is  a  true  copy  of  the  record  of  the  pro- 
ceedings In  the  above-entitled  case."  The  ap- 
pellant denies  that  he  entered  into  such  a  rec- 
ognizance, and  a  witness  called  by  him  con- 
firmed his  testimony  as  to  what  occurred. 
He  also  called  William  M.  Woodward,  a  depu- 
ty clerk  of  the  circuit  court  for  Anne  Arundel 
county,  who  produced  the  presentment,  the 
Indictment,  a  bill  for  the  costs  and  fine,  on 
the  back  of  which  were  instructions  from  the 
sheriff  to  the  state's  attorney  to  issue  execu- 
tion, and  formal  order  from  the  state's  attor- 
ney that  execution  Issue.  He  said,  "These 
are  all  the  papers  I  have,"  and  then  his  testi- 
mony in  the  record  is  as  follows: 


"Q.  Have  you  a  bail  bond  or  recognizance? 
A.  We  don't  have  bail  bonds.  We  use  recogni- 
zances in  open  court  Q.  No  written  recogni- 
zances? A.  Not  where  it  is  taken  in  open  court. 
This  was  in  open  court;  done  by  direction  of 
the  court.  The  clerk  takes  a  recognizance  by 
direction  of  the  court.  This  was  done  in  op«n 
court.  I  am  the  clerk;  the  jud^e  was  on  the 
bench.  It  was  all  done  right  m  open  court 
The  court  directs  the  clerk  to  take  recognizances. 
The  judge  had  directed  the  clerk  to  take  the 
recognizance.  •  •  •  Now  I  remember  the 
state's  attorney  impressed  on  Mr.  Albrecht  what 
he  was  to  do,  called  his  attention  to  what  be 
was  doing,  and  that  he  might  be  liable  for  tbis 
fine  and  costs  if  not  paid  in  60  days.  That 
occurred  In  my  presence  in  court  yrhta  the  recog- 
nizance was  taken. 

"By  Mr.  Gosnell:  Q.  This  record  represents 
truly  what  took  place?  A.  Tea,  of  course  it 
does;  it  is  entered  short  here,  and  the  clerk 
spreads  it  out  on  the  docket" 

If  the  certified  copy  of  the  record  is  correct, 
there  can  be  no  question  about  the  sufficiency 
of  the  recognizance.  But,  while  the  record  of 
this  appeal  is  not  very  clear,  the  attorney  for 
the  appellant  contends,  and  the  testimony  of 
Mr.  Woodward  would  seem  to  justify  the  con- 
tention, that  there  is  not  in  the  papers  in  the 
case,  nor  in  the  records  of  the  court,  a  full 
statement  of  the  recognizance,  as  set  forth  in 
what  purports  to  be  a  true  copy  of  the  pro- 
ceedings. Mr.  Woodward  said  that  they  did 
not  have  written  recognizances  when  taken 
in  open  court.  Assuming  that  to  be  correct, 
and  without  determining  whether  a  certified 
copy  of  what  purports  to  be  a  true  copy  of 
tlie  proceedings  can  be  thus  attacked,  what  is 
the  result?  The  docket  entries  applicable  to 
the  question  are  as  follows: 

"1912,  Nov.  12.  Plead  guUty  on  first  count 
and  state  abandons  second  count,  and  sentenced 
to  pay  a  fine  of  $100  and  costs,  and  committed 
to  the  custody  ol  the  sheriff  of  Anne  Arundel 
county  until  fine  and  costs  are  paid  or  be  dis- 
charged by  due  course  of  law. 

"1912,  Nov.  12.  Released  from  custody  upon 
entering  into  a.  recognizance  in  the  sum  of  ?:.1X) 
with  William  G.  AJbrecbt,  surety,  to  pay  the 
fine  and  costs  within  sixty  days  from  date." 

It  would  seem  that  what  appears  In  the 
certified  copy  of  the  record  is  the  formal  and 
full  statement  of  what  was  done,  as  shown 
by  the  docket  entries,  as  to  all  material  mat- 
ters, and  we  find  in  the  certified  copy  th? 
proceedings  which  took  place  described  and 
referred  to  in  the  way  that  clerks  in  thi« 
state  are  accustomed  to  do.  Every  clerk  of 
any  experience  knows  the  forms  of  recog..i- 
zances  he  uses  as  well  as  he  does  the  oatiis 
be  administers  to  witnesses,  jurors,  and  oth- 
ers, and  when  his  docket  entries  are  as  full 
as  these  are,  as  to  this  alleged  transaetloa. 
It  would  be  exceedingly  technical  to  hold 
that  a  recognizance  was  a  nullity  because 
it  was  not  written  out  in  full  on  the  records 
of  the  court,  or  filed  therein  in  the  pn-cisft 
language  used  when  the  parties  entered  luto 
it.  The  oath  administered  to  the  foreman 
of  the  grand  Jury  Is  a  lengthy  one,  but  when 
the  clerk  enters  In  the  minutes  that  the 
grand  jurors  were  sworn  he  does  not  set  out 
the  oath  in  full.    It  is  of  course  important 
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that  the  records  accurately  show  enough  to 
aable  the  clerk  to  make  ont  the  more  formal 
statement  of  them  In  making  up  a  record 
for  another  court,  and  to  answer  all  other 
porposes,  but  all  such  matters  are  thorough- 
ly familiar  to  experienced  clerks,  and  such 
tux^s  as  E/vans'  Harris  and  Harris'  Entries 
are  good  guides  to  keep  them  in  the  line  of 
tbe  established  practice,  although  perhaps 
manf  of  the  forms  found  in  them  could  well 
be  made  shorter  and  more  inteliiglble  to  the 
average  persMi.  "In  form  It  [a  recognizance] 
Is  a  short  memorandum  on  the  record,  made 
by  the  court,  judge,  or  magistrate  having  au- 
thority, which  need  not  be  signed  by  the  par- 
ty to  be  bound."  BouTler's  Law  Dictionary, 
423.  So  far  as  we  are  aware  It  has  never 
been  the  practice  in  this  state  for  the  par- 
ties entering  Into  it  to  sign  a  recognizance, 
and  there  is  no  statute  requiring  that  to  be 
done.  "A  recognizance  proper  need  not  be 
signed,  unless  a  statute  or  the  local  practice 
requires  it,  nor  is  a  seal  required."  3  Ency. 
of  PI.  &  Pr.  227.  The  practice  In  the  circuit 
courts  in  the  counties  Is  for  the  clerk  to 
read  or  repeat,  in  the  presence  of  the  court, 
the  recognizance,  the  form  of  which  le  sub- 
stantially the  same  as  that  given  in  Evans' 
Harris,  but  it  has  not  been  considered  neces- 
sary to  its  validity  to  have  a  formal  recoR- 
nizance  written  out  or  filled  up  in  advance, 
and  unless  there  be  some  rule  of  court  or  es- 
tablished practice  requiring  that  to  be  done, 
we  do  not  deem  it  necei^sary.  The  clerk  then 
makes  such  entries  on  the  docket,  or  in  the 
minutes,  or  both,  as  are  necessary  to  show  the 
material  parts  of  the  recognizance,  such  as 
the  amount,  the  charge,  the  time  for  appear- 
ance of  the  accused,  etc.,  when  that  is  the 
purpose  of  the  recognizance.  If  the  clerk, 
after  having  taken  the  recognizance  in  the 
presence  of  the  court,  or  by  its  order,  as  au- 
thorized for  example  by  section  39  of  article 
26,  should  not  write  the  recognizance  out  In 
full,  or  fill  up  a  blank  form,  but  did  make 
all  essential  entries  on  the  docket  or  minutes 
of  the  court,  it  would  be  more  technical  than 
the  practice  in  this  state  would  Justify  to 
hold  it  is  for  that  reason  invalid. 

In  the  case  before  us  no  one  can  have  any  | 
doubt  as  to  tbe  meaning  of  the  entries  made  | 
by  the  clerk.    The  statute,  as  we  have  seen, 
provides  that  the  "person  adjudged  to  pay 
a  fine  or  penalty  may  enter  into  a  recogni-  ] 
zance  virith  security  for  the  payment  of  the  i 
same  and    costs  within    sixty  days."     The . 
form  of  such  recognizance  can  be  very  short,  i 
and  there  can  be  no  reason  why  it  cannot 
be  entered  on  the  docket,  as  well  as  on  any 
other  record    in  the    custody  of   tbe  clerk. 
Tbe  entries  made  by  the  clerk  show  that  this 
party  was  on  November  12,  1912,  sentence*! 
to  pay  a  fine  of  $100  and  costs,  and  on  th<! 
aaiiK  day  he  was  released  from  custody  "up- 
on entering  Into  recognizance  in  the  sum  of 
$200  with  WlUIam  G.  Albrecht,  surety,  to 
pay  the   fine  and    costs  within    sixty  days 
from  date."    The  state  is  of  course  the  cog- 


nizee  in  such  a  recognizance,  regardless  of 
who  may  get  the  fine,  or  any  part  of  it  The 
sheriff  is  by  the  statute  required  to  collect 
it.  What  more  could  be  needed?  As  we 
have  seen  it  is  not  necessary,  and  is  not  tho 
practice  in  this  state  for  the  parties  to  sign 
the  recognizance,  and  it  could  make  no  pos- 
sible difference  to  the  traverser,  or  the  sure- 
ty, whether  the  clerk  merely  made  such  en- 
tries as  those  above  quoted,  or  whether  he 
wrote  out  in  full,  or  filled  a  printed  blank 
containing  the  language  or  the  substance  of 
the  form  given  in  Evans'  Harris,  or.  other 
approved  authority,  and  then  filed  that  in\ 
the  papers  In  the  case,  or  elsewhere  in  his  ' 
office.  Parties — especially  sureties — are  en- 
titled to  all  reasonable  protection,  but  to 
permit  <Rie  to  escape  his  obligation  under 
such  circumstances  as  we  have  in  this  case 
simply  because  the  recognizance  does  not 
appear  to  have  been  written  out  in  full,  at 
the  time,  although  every  essential  portion  of 
It  Is  made  a  part  of  the  records,  would  not 
only  ignore  the  practice  of  the  court  in  which 
It  was  taken,  as  shown  by  the  evidence  of 
the  deputy  clerk,  but  would  have  a  tendency 
to  lessen  the  respect  of  Intelligent  laymen 
for  the  administration  of  Ju^ice. 

[2]  As  it  was  taken  in  the  presence  of  the 
court,  it  Is  .to  be  presumed  that  the  court 
did  Its  duty  and  saw  that  it  was  in  due- 
form.  The  case  of  Schultze  v.  State,  43  5Id. 
20i"),  relied  on  by  the  appellant,  is  not  in  con- 
flict with  what  we  have  said.  There  the 
docket  entries  referred  to  were  relied  on  to 
establish  "illegalities  and  irregularities"  al- 
leged to  exist,  and  Judge  Alvey  said  that 
they  could  not  be  relied  on  to  prove  the  ac- 
tual state  of  the  record ;  "and  because  they 
do  not  show  that  certain  proceedings  took 
place,  we  are  not  therefore  t.o  conclude  that 
such  proceedings  were  never  had."  The 
docket  entries  in  that  case  did  not  even  show 
the  date  the  party  was  to  appear,  although 
the  recognizance  was  for  the  appearance  of 
the  traverser,  as  recited  in  the  writ  of  fieri 
facias.  "A  recognizance  is  an  obligation  of 
record,  and  when  forfeiture  Is  declared  and 
entered  by  the  court,  it  becomes  a  .iudginent. 
It  is  then,  like  an  ordinary  Judgment,  en- 
forceable by  execution."  One  is  not  forfeit- 
ed until  the  parties  are  duly  called,  and  in 
this  case  the  appellant  had  every  possible 
opportunity  to  make  his  objection  to  It  be- 
fore it  was  forfeited,  as  his  own  evidence 
shows,  notwithstanding  that  he  did  not  take 
steps  in  that  court  to  prevent  a  forfeiture 
or  have  it  stricken  out  after  It  was  entered. 

[3]  It  will  not  be  out  of  place  to  cite  some 
of  the  decisions  of  this  court  showing  the 
practice  here  as  to  Judgments  and  how  en- 
tries on  the  dockets  in  reference  to  them  are 
regarded.  Our  practice  differs  so  materially 
from  that  in  many  other  states  as  to  recog- 
nizances. Judgments,  etc.,  that  we  cannot  be 
controlled  by  decisions  in  such  states,  and 
it  is  unnecessary  to  refer  to  them.  In  this 
state  It  is  not  the  practice  to  enter  at  length 
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judgments  rendered  by  the  conrt,  but  there  Is 
a  short  entry  on  the  docket,  sufficient  to  show 
all  essential  facts.  It  is  said  in  Anderson  r. 
Tucit,  33  Md.  225,  232: 

"In  our  practice  judgments  are  never  in  fact 
si^ed,  as  in  England,  but  are  entered  either  in 
the  presence  or  by  the  express  order  of  the 
court,  and  the  docket  is  in  fact  the  judgment 
roll,  and  all  the  entries  on  it  are  matters  of 
record." 

Why  that  cannot  apply  to  the  entries  re- 
ferred to  In  this  case,  we  are  at  a  loss  to 
know.  In  Boteler  v.  State,  8  GIU  &  J.  359, 
•381,  Chief  Judge  Buchanan  stated  at  some 
'  length  the  practice  in  this  state  In  reference 
to  Judgments,  and  said: 

"Exemplifications  when  required  [were]  com- 
monly made  out,  not  of  records  technically,  but 
from  the  docket  entries,  minutes  of  the  court, 
etc.,  and  it  has  been  the  practice  of  the  courts 
of  this  state  to  decide  an  issue  on  the  plea  of 
nul  tiel  record  of  the  same  court,  not  by  inspec- 
tion of  a  record  actually  made  up  and  produced, 
hut  on  an  inspection  of  the  docket  entries,  min- 
utes of  the  court  proceedinRS,  original  papers, 
etc.,  on  file  in  the  cause,  the  judgment  or  de- 
cree in  which  is  put  in  issue,  treating  them 
as  the  record  of  the  court— which  practice  this 
court  is  not  disposed  to  disturb." 

It  was  said  in  Packet  Co.  v.  Sickles,  24 
How.  341,  16  L.  Ed.  650,  that: 

"It  apiieara  that  in  the  courts  of  this  dis- 
trict, as  in  Maryland,  the  docket  stands  in  the 
place  of,  or,  perhaps,  is  the  record,  and  receives 
here  all  the  consideration  that  is  yielded  to  the 
formal  record  in  other  states.  These  memorials 
of  tbeir  proceedings  must  be  intelligible  to  the 
court  that  preserves  them,  as  their  only  evi- 
dence, and  we  cannot,  therefore,  refuse  to  them 
faith  and  credit." 

[4]  In  Maguire  t.  State,  47  Md.  485,  Judge 
Alvey  said: 

"This  record  evidence  was  offered  in  the  same 
court  in  which  the  proceedings  occurred ;  and, 
in  such  case,  the  docket  entries,  being  made 
under  the  direction  or  inspection  of  the  court, 
when  offered  in  connection  with  the  original  pa- 
pers or  files  of  the  court,  stand  in  the  place  of 
tho  record,  and  are  received  in  evidence  as  such 
record." 

See,  also.  Bond  v.  Clt.  Kat.  Bk.,  65  Md. 
498,  4  Atl.  893. 

As  this  case  was  heard  In  Baltimore  city 
while  the  original  Judgment  was  In  the  cir- 
cuit court  for  Anne  Arundel  county,  the 
proper  way  to  prove  the  record  was  by  intro- 
ducing a  certified  copy,  as  shown  by  Boteler 
v.  State,  supra,  and  the  admissibility  of  the 
testimony  of  the  deputy  clerk,  as  offered,  was 
at  least  questionable.  The  minutes  of  the 
court  were  not  referred  to  or  produced,  but 
we  have  considered  the  case  with  the  as- 
sumption that  the  testimony  of  the  deputy 
clerk  was  admissible,  and  that  by  his  testi- 


mony It  was  shown  that  there  was  no  rec- 
ord of  a  recognizance  other  than  what  we 
have  quoted  from  the  docket,  but  we  are  sat- 
isfied that  that  was  sufficient  even  under  an 
issue  of  nul  tiel  record. 

We  can  have  no  doubt  about  the  facts  of 
the  case.  Barrett  had  already  been  convict- 
ed, and  there  was  no  possible  le&aaa  why  the 
court  or  the  state's  attorney  would  have 
consulted  to  his  giving  ball,  exc^t  to  give 
hlra  an  opportunity  to  pay  the  fine  within  60 
days,  as  authorized  by  the  statute  referred  to 
above. 

[S]  No  question  was  raised  about  the  form 
of  the  Judgm^it  rendered  by  the  learned 
court  below.  We  do  not  understand  Just  why 
that  was  adopted,  and  are  of  the  opinion  that 
the  court  should  have  ordered  that  the  exe- 
cution of  the  state  against  Barrett  and  Al- 
brecht  for  the  fine  and  costs  in  the  writ  of 
fieri  facias  mentioned,  as  well  as  for  the 
costs  and  charges  incurred  In  this  proceed- 
ing, be  continued  in  effect,  and  that  the  sher- 
iff proceed  to  make  the  sale,  if  the  levy  i8 
still  in  force,  unless  the  amount  found  to  be 
due  he  paid  at  once,  or  if  the  levy  has  for  any 
reasoh  become  without  effect  that  a  new  ex- 
ecution issue,  or  whatever  the  existing  facts 
require — ^the  record  being  silent  as  to  them 
we  cannot  be  more  definite — but  inasmacfa  as 
no  question  was  made  about  it,  and  we  as- 
sume that  it  was  only  intended  to  hold  that 
there  was  a  sufficient  record  of  the  recog- 
nizance, and  that  the  state  was  entitled  to  re- 
cover the  amount  mentlcmed  in  the  fieri  fa- 
cias. Interest  and  costs,  we  will  not  disturb 
the  Judgment.  It  might  also  well  be  ques- 
tioned whether  the  appellant  adopted  the 
proper  course  to  raise  the  issue  as  to  the 
record,  as  section  19  of  article  75,  being  the 
one  referred  to  by  Judge  Alvey  In  SchnltM 
V.  State,  supra,  does  not  in  terras  cover  such 
a  recognizance  as  this.  It  only  refers  to  an 
execution  issued  on  a  forfeited  recoRnizance 
for  not  appearing.  Section  18,  authorizing 
an  execution  to  issue,  is  on  the  forfeiture  of 
a  recognizance  to  answer  or  testify.  This 
recognizance  was  for  neither,  but  as  both 
sides  treated  the  plea  of  'nul  tiel  record  as 
proper,  and  no  objection  was  made  to  the 
procedure,  we  have  disposed  of  the  real 
question  in  the  case,  regardless  of  the  way  In 
which  it  was  raised.  Assuming  that  the 
Judgment  was  not  intended  to  be  a  personal 
Judgment,  but  only  to  fix  the  amount  doe. 
Including  Interest  and  costs,  we  will  afflm It- 
Judgment  affirmed ;  the  appellant  to  pa; 
the  costs. 
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CHESAPEAKE  &  POTOMAC  TELEPHONE 

CO.  OP  BALTIMORE  CITY  v.  STATE 

ROADS  COMMISSION.    (No.  10&) 

(Court  of  Appeals  of  Maryland.    Jan.  16,  1918.) 

1.  Telbokapbs  awd  Telephones  «=»10(9)  — 
constbtictioit  of  ljifes— gontbactuai.  re- 
LATION. 

Code  Pub.  Civ.  Laws,  art.  23',  U  359,  405, 
authorizing  telegraph  and  telephone  companies 
to  construct  lines,  poles,  and  conduits  along  roads 
without  liability  as  for  a  nnisance,  does  not 
place  the  state  under  any  contractual  or  other 
obligation  to  permit  a  telephone  company  to  use 
the  highways  without  compensation. 

2.  Teleobafrb  and  Telephones  ®=>10(9)  — 
CoNSTBUCTioN  OP  Lines— CoNTBACTUAL  Re- 
lation. 

The  state  may  exact  compensation  from  tel- 
ephone and  telegraph  companies  for  the  use  of 
the  highways  for  erection  of  fixtures  and  tele- 
graph lines. 

3.  Telegbapus  and  Telephones  ®s>10(9)  — 
constbucnon  07  lines— gontbactual  re- 
LATION. 

Laws  1908,  c.  141,  creating  state  roads  com- 
missioD,^  with  full  power  to  construct.  Improve, 
and  maintain  highways,  and  section  37a  thereof 
(Code  Pub.  Gen.  Laws  Supp.  1914,  art.  91),  re- 
quiring permit  for  construction  of*  telephone 
Uses  in  roads,  does  not  authorize  the  roads  com- 
mission to  impose  charges  on  telegraph  and  tel- 
ephone companies  for  the  use  of  state  roads. 

4.  iNJUNCTio.f  ®=3ll  —  Right  to  Remedy 
—Existence  of  Other  Reuedt. 

Where  state  roads  commission  attempted 
without  authority  to  impose  charge  for  permit  to 
tdephone  company  to  use  roads,  but  offered  per- 
mit without  charge  "without  prejudice  to  its 
right  in  the  fotare  to  collect  a  charge,"  the 
phone  company  was  not  entitled  to  injunction  to 
restrain  the  imposition  of  a  charge,  since  ac- 
ceptance of  such  free  permit  with  reservntion 
would  not  have  affected  the  company's  right  to 
object  to  the  imposition  of  a  charge  at  a  future 
date  if  attempted. 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City ;  Henry  Duffy,  Judge. 

"To  be  officially  rqwrted." 

BUI  by  the  Chesapeake  &  Potomac  Tele- 
phone Company  of  Baltimore  City  against 
the  State  Roads  Commission.  From  an  order 
denying  the  Injunction  prayed  for,  complain- 
ant appeals.    Affirmed. 

Argued  before  BOID,  C.  J.,  and  BRIS- 
COE, BURKE,  THOMAS,  URNBR,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

Shirley  Carter,  of  Baltimore  (Bernard  Car- 
ter &  Sons,  of  Baltimore,  on  the  brief),  for 
appellant  Ogle  Maitury,  Asst  Atty.  Gen., 
and  Albert  C.  Ritchie,  Atty.  Gen.,  for  appel- 
lee. 

URNBR,  J.  The  blU  of  complaint  In  this 
case  was  filed  by  the  Chesapeake  &  Potomac 
Telephone  Company  of  Baltimore  dty  for 
the  purpose  of  having  the  state  roads  com- 
mission of  Maryland  restrained  from  Inter- 
fering with  the  construction  and  use  of  con- 
dnits,  for  the  accommodation  of  the  com- 
pany's telephone  wires,  in  one  of  the  state 
highways  under  the  control  of  the  commls- 
don,  without  payment  by  the  company  for 
sucb  user,  and  that  the  commission  be  de- 


creed to  be  without  authority  to  make  any 
charge  against  the  company  for  the  use  of 
any  of  the  state  roads  for  Its  lines,  either 
above  or  below  the  surface  of  the  ground, 
except  as  to  the  payment  of  the  expense  of 
restoring  the  highways  to  their  former  condi- 
tion when  disturbed  in  the  construction  or 
renewal  of  any  part  of  the  telephone  system. 
It  Is  aUeged  In  the  bill  that  the  plaintiff 
company  was  incorporated  In  1884  under  the 
general  Incorporation  laws  of  Maryland, 
which  autboilase  It  to  construct  its  lines  along 
any  of  the  highways  of  the  state,  either  above 
or  beneath  the  surface,  and  that  In  the  ex- 
ercise of  such  power  the  plaintiff  has  con- 
structed and  now  owns  and  operates  an  ex- 
tensive and  highly  valuable  system  of  tele- 
phone poles,  conduits,  and  wires  on  and  under 
the  state  highways,  on  account  of  which  It 
Is  required  to  pay  taxes,  on  the  assessed  val- 
ue thereof,  to  the  state  and  to  the  respective 
dtles  and  counties  in  which  the  lines  are 
located.  In  addition  to  taxes  on  its  capital 
stock  and  a  franchise  tax  of  2  per  cent  an- 
nually on  Its  gross  receipts.  The  charter 
powers  of  the  plaintiff  were  accepted,  and 
Its  use  of  the  public  highways  for  the  piir-' 
poses  described  was  begun  and  has  continued, 
the  bill  avers,  without  any  payment  being 
required  or  proposed  for  that  privilege  until 
the  latter  part  of  the  year  1913,  when  the 
state  roads  commlsslcm  Imposed  a  charge  of 
25  cents  per  annum  for  each  pole  thereafter 
erected  by  any  telephone  or  telegraph  com- 
pany on  any  of  the  roads  under  the  control 
of  the  commission.  The  exaction  of  such  a 
charge  Is  alleged  to  be  unauthorized  by  the 
statutes  defining  the  powers  of  the  commis- 
sion, but  it  Is  stated  that  the  charge  has  been 
paid,  though  under  protest,  by  the  plaintiff, 
because  of  the  urgency  of  the  occasions  when 
new  poles  were  to  be  erected,  and  the  refusal 
of  the  commission  to  Issue  a  permit  for  the 
work  without  such  payment  It  Is  further 
alleged  that .  in  the  early  part  of  the  year 
1916  the  plaintiff  applied  to  the  commission 
for  a  permit  to  lay  128  feet  of  six-duct  con- 
duit, with  the  necessary  manhole,  along  and 
under  the  side  of  the  Bel  Air  road,  a  high- 
way under  the  commission's  control,  upon  a 
part  of  which  a  pole  line  of  the  plaintiff  was 
already  located,  and  that  after  some  Inter- 
mediate communications,  which  are  recited 
In  the  bill,  in  relation  to  a  contemplated 
charge  of  $10.26  for  the  privilege,  limited 
to  a  period  of  25  years,  to  which  charge  and 
time  limit  the  plaintiff  objected.  It  was  finally 
proposed  by  the  commission  that  a  permit 
for  the  construction  and  use  of  the  conduit 
and  manhole  be  Issued,  without  any  payment 
being  required  or  any  restriction  Imposed  as 
to  the  duration  of  the  user,  but  without  prej- 
udice to  the  future  exercise  of  such  right 
as  the  commission  might  have  to  impose  tlie 
charge  In  controversy.  The  permit  offered  on 
this  basis  was  declined  by  the  plaintiff  com- 
pany, and,  being  unable  to  obtain  one  without 
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such  a  reseryatlon,  It  filed  the  present  bill  to 
have  the  question  In  dispute  Judicially  deter- 
mined. 

The  theory  of  the  bill  lis  that  the  state 
roads  commission  Is  not  in  terms  empowered 
to  charge  the  telephone  company  for  the  use 
of  the  public  highways  In  the  construction 
and  maintenance  of  Its  lines,  and  that  no 
such  authority  could  have  been  validly  con- 
ferred. It  Is  contended  that  the  provisions 
of  the  general  Incorporation  law  under  which 
the  telephone  company  was  formed,  and  the 
acceptance  by  it  of  the  rights  and  privileges 
thereby  granted,  constituted  a  contract  be- 
tween the  state  and  the  company  which 
would  be  unconstitutionally  Impaired  by  the 
Imposition  of  a  charge  for  the  use  of  the 
franchise.  The  further  theory  is  advanced 
that  the  enforcement  of  such  a  charge  would 
deprive  the  company  of  Its  property  without 
due  process  of  law,  contrary  to  the  state  and 
federal  Constitutions,  and  would  be  an  un- 
lawful interference  with  interstate  commerce. 

The  statute  under  which  the  plaintiff  was 
Incorporated  provides  that  telegraph  and  tele- 
phone companies  so  formed  may  construct 
their  lines  "along  and  upon  any  postal  roads 
and  postal  routes,  roads,  streets  and  high- 
ways, or  across  any  of  the  bridges  or  waters 
within  the  limits  of  this  state,  by  the  erec- 
tion of  the  necessary  fixtures,  including  posts, 
piers  or  abutments  for  sustaining  the  co-ds 
or  wires  of  such  lines,  without  their  being 
deemed  a  public  nuisance,  or  subject  to  be 
abated  by  any  private  party;  provided  the 
same  shall  not  be  so  constructed  as  to  in- 
commode injuriously  the  public  use  of  said 
postal  roads  or  postal  routes,  roads,  highways 
and  bridges  or  injuriously  Interrupt  the  navi- 
gation of  said  waters,  or  interfere  with  the 
convenience  of  any  landowner  more  than  is 
unavoidable."  Code,  art.  23,  §  3S&.  Permis- 
sion to  such  companies  to  lay  any  part  of 
their  lines  underground,  wherever  they  are 
authorized  to  construct  them  above  the  sur- 
face, is  given  by  section  405  of  article  23  of 
the  Code. 

[1]  The  general  privilege  thus  accorded 
telegraph  and  telephone  companies,  formed 
under  our  incorporation  law,  to  construct 
their  lines  on  the  public  highways  without 
thereby  subjecting  themselves  to  liability  for 
the  creation  of  a  nuisance,  does  not  place  the 
state  under  any  contractual  or  other  obliga- 
tion to  permit  any  individual  company,  avail- 
ing Itself  of  the  privilege  and  protection  af- 
forded by  the  statute,  to  occupy  and  use  the 
highways  of  the  state  without  compensation. 
Postal  Telegraph  Co.  v.  State  Roads  Com- 
mission, 127  Md.  256,  96  Atl.  439.  The  right 
of  the  city  of  Baltimore,  in  the  exercise  of 
powers  delegated  by  the  state,  to  impose  a 
charge  of  ?2  for  each  telegraph,  telephone, 
electric  light,  or  other  pole  used  in  any  of 
the  streets,  lanes,  or  alleys  of  the  city  was 
sustained  by  this  court,  and,  in  an  affirmance 
of  its  Judgment,  by  the  Supreme  Court  of  the 
United   States,   In   the   case   of  Postal   Tel. 


Cable  Co.  v.  Baltimore,  79  Md.  502,  29  Atl. 
819,  24  L.  R.  A.  161;  Id.,  156  U.  S.  210,  15 
Sup.  Ct.  356,  39  L.  Ed.  399.  The  decisions 
in  that  case  overruled  the  contention  that 
the  disputed  charge  was  an  interference 
with  interstate  commerce,  or  an  infringe- 
ment of  the  telegraph  company's  rights 
under  the  act  of  Congress  relating  to  the  use 
of  post  roads  (U.  S.  Comp.  St  1916,  {{  10072- 
10077),  and  held  that  the  ordinance  in  ques- 
tion did  not  attempt  to  place  any  restrictions 
on  the  interstate  business  of  the  company, 
or  to  exclude  it  from  the  use  of  the  city's 
streets,  but  simply  and  legally  required  a 
reasonable  compensation  to  be  paid  by  the 
company  for  its  occupancy  of  ground  which 
the  city  owned  and  controlled.  This  view  was 
fully  supported  by  the  case  of  St.  Ix)uls  v. 
Western  Union  Telegraph  Co.,  148  U.  S.  92, 
13  Sup.  Ot  485,  37  L.  Ed.  380,  in  which  the 
legality  of  a  municipal  charge  for  telegraph 
poles  on  the  streets  of  St.  Louis  was  sustain- 
ed. An  effort  was  made  in  that  case  to  de- 
feat the  charge  on  the  ground  that  the  tele- 
graph company's  poles  were  maintained  in 
compliant  with  the  terms  of  a  pre-ex:lstlng 
general  ordinance,  which  made  no  such  exac- 
tion, and  that  the  company  was  assessed  for 
taxes  on  Its  property  by  the  state  and  city, 
and  that  it  had  constructed  and  was  operat- 
ing Its  lines  on  the  streets  of  the  city  in  pur- 
suance of  authority  conferred  by  the  act  of 
Congress  of  1866,  relating  to  the  use  of  post 
roads  for  such  purposes.  These  defenses 
were  unavailing.  It  was  held  that  the  charge 
was  not  an  additional  tax  upon  the  property 
of  the  telegraph  company,  but  was  in  the 
nature  of  rent  which  the  company  could  prop- 
erly be  required  to  pay  for  appropriating  "to 
its  own  and  sole  use  a  part  of  the  streets 
and  public  places  of  the  dty."  It  was  fur- 
ther decided  that  no  contractual  relation 
appeared  to  exist  between  the  city  and  the 
company,  under  the  pre-existing  ordinance, 
which  prevented  a  reasonable  charge  for  the 
maintenance  of  the  company's  poles  on  the 
city's  streets.  The  theory  that  the  act  of 
Congress  relied  upon  by  the  company  ren- 
dered it  Immune  from  such  a  demand  was 
likewise  rejected.    The  court  said: 

"It  is  a  misconception,  however,  to  suppose 
that  the  franchise  or  privilege  granted  by  the 
act  of  1866  carries  with  it  the  unrestricted  "rifrht 
to  appropriate  the  public  property  of  a  state. 
It  is  like  any  other  franchise,  to  be  exercised  in 
sabordinatiou  to  public  as  to  private  rights. 
*  •  •  This  rule  extends  to  streets  and  high- 
ways; they  are  the  public  property  of  the  state. 
While  for  purposes  of  travel  and  common  use 
they  are  open  to  the  citizens  of  every  state 
alike,  and  no  state  can  by  its  legislation  deprive 
the  citizens  of  another  state  of  such  common 
use,  yet  when  any  appropriation  of  any  part  of 
its  public  property  to  an  exclusive  use  is  sought, 
whether  by  a  citizen  or  corporation  of  the  sam? 
or  another  state,_  or  a  corporation  of  the  nation- 
al government,  it  is  within  the  competency  of 
the  state,  representing  the  sovereignty  of  that 
local  public,  to  exact  for  its  benefit  compensa- 
tion for  this  exclusive  appropriation.  It  mat- 
ters not  for  what  that  exclusive  appropriation  is 
taken,  whether  for  steam  railroads  or  street  rail- 
roads, telegraphs  or  telephones,  the  state  may  if 
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it  chooses  exact  from  the  pari?, or  corporation 
PVP&  such  exclusive  use  pecuniary  compensa- 
tion to  the  general  public  lor  being  deprived  of 
the  common  use  of  the  portion  thus  appropri- 
M*d." 

[2,  S]  The  principle  applied  In  the  ded- 
glons  to  which  we  have  referred  Is  mani- 
festly reasonable  and  just,  and  Is  condusire 
of  the  question  as  to  the  right  of  the  state 
to  impose  such  a  charge  as  the  one  now 
under  consideration.  In  this  instance,  how- 
ever, the  charge  Is  imposed  not  by  the  state's 
direct  legislative  act,  but  by  an  order  of  the 
state  roads  commission,  and  the  further  Im- 
portant Inquiry  to  be  made  is  whether  that 
body  has  be«i  Invested  with  power  to  pre- 
scribe and  enforce  the  payment  of  corapen- 
gatloD  by  a  public  service  corporation  like 
the  plaintiff  for  its  use  of  the  state  roads. 
The  state  roads  commission  was  created  by 
the  Act  of  1908,  chapter  141,  "with  full  pow- 
ers to  construct.  Improve  and  maintain  pub- 
lic roads  and  highways  in  •  •  •  this 
state."  The  provisions  of  the  act,  with 
amendments,  are  embodied  in  article  91  of 
the  Code  of  Public  General  I^aws.  They  con- 
tain specific  directions  and  authorizations 
to  the  commission  with  respect  to  road  im- 
provement and  maintenance  and  the  appro- 
priation and  use  of  the  funds  provided  by  the 
state  for  thoee  objects.  No  express  power  is 
given  the  commission  to  create  sources  of 
revenue  In  connection  with  its  management 
of  the  road  system,  but  the  authority  to  make 
charges  of  the  kind  here  considered  Is  sought 
to  be  Inferred  from  the  provisions  of  section 
3TA  of  the  act,  as  codified,  which  so  far  as 
pertinent  to  the  present  question,  are  as  fol- 
lows: 

"Xo  openlnp  shall  be  made  in  any  such  high- 
way, nor  shall  any  structure  be  placed  tiiereon, 
nor  shall  any  structure  which  has  been  placed 
thereon  be  changed  or  renewed  except  in  accord- 
tiDce  with  a  permit  from  the  commiggion,  which 
shall  exercise  complete  control  over  such  high- 
ways, except  as  herein  otherwise  provided.  No 
state  highway  shall  be  dug  up  for  laying  or 
placing  pipes,  sewers,  poles,  or  wires  or  rail- 
ways, or  for  other  purposes,  and  no  trees  shall 
be  planted  or  removed  or  obstructions  placed 
thereon  without  the  written  permit  of  the  state 
roads  commission,  or  its  duly  authorized  agent, 
and  then  only  in  accordance  with  the  regulations 
of  Kaid  commission;  and  the  work  shall  be  done 
onder  the  supervision  and  to  the  satisfaction  of 
said  commission:  and  the  entire  expense  of  re- 
placing the  highway  in  as  good  condition  as  be- 
fore shall  be  ipaid  by  the  persons  to  whom  the 
permit  was  given  or  by  whom  the  work  was 
done." 

It  Is  argued  that  the  power  of  control  and 
regulation  conferred  upon  the  commission  by 
the  provision  just  quoted  Involves  the  au- 
thority to  require  reasonable  payments  to  be 
made  for  such  privileges  in  the  state  roads 
as  the  present  plaintiff  enjoys  or  seeks  to 
e.\erdse.  In  support  of  this  theory  cases 
have  been  dted  In  which  th«  right  of  mu- 
Dicipalities  to  make  rental  charges  for  the 
use  of  their  streets  by  telephone  or  telegraph 
companies  was  i»'edlcated  upon  the  charter 
power  of  control  and  regulation  of  the  dty 
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streets.  This  court  hdd  In  Postal  Telegraph 
Company  v.  Baltimore,  supra,  that  the  dty 
had  the  right  to  make  the  diarge  there  In 
controversy  because  of  Its  full  control  over 
Its  thoroughfares,  but  In  that,  and  other  like 
cases,  the  power  of  regulation  and  control 
was  oolnddent  with  the  proprietary  Interest 
of  the  munldpallty  in  the  streets  affedwd  by 
the  use  for  which  compensation  was  exacted. 
In  Cambridge  v.  Water  Co.,  99  Md.  505,  58 
Atl.  442,  2  Ann.  Gas.  311,  tt  viras  said  in  the 
opinion  that  the  charge  sustained  in  Postal 
Telegraph  Co.  v.  Baltimore,  supra,  was  im- 
post by  a  mnnidpality  "which  owned  and 
had  iiomplete  control  over  its  streets,"  and 
which  was  therefore  entitled  to  demand 
compensation  for  thdr  use  and  occupation  by 
the  poles  of  the  telegraph  company.  There 
is  a  material  difference  between  the  status  of 
a  city.  Invested  with  legislative  power  In 
reference  to  the  streets  under  Its  control  and 
ownership,  and  the  functions  of  an  admin- 
istrative road  commission,  which  Is  given  no 
Interest  as  proprietor  In  the  highways  of  the 
state,  but  Is  created  for  the  special  purposes 
of  road  construction  and  maintenance,  and 
the  regulation  of  roadway  uses  which  might 
otherwise  Interfere  with  the  convenience  of 
public  travel.  If  the  liegislature  had  intend- 
ed to  delegate  to  the  commission  authority 
to  Impose  charges  upon  telegraph  and  tel«- 
phone  companies  for  the  use  of  the  state 
roads  In  the  maintenance  and  operation  of 
their  lines.  It  may  be  assumed  with  reasonable 
certainty  that  suctt  an  Important  purpose 
would  have  been  definitely  expressed  or  clear- 
ly Implied,  and  would  not  have  been  left  to 
depend  upon  a  strained  construction  of  terms 
which  are  consistent  with  a  design  to  reserve 
to  the  state  Itself  the  exclusive  power  to 
make  and  enforce  such  charges.  The  question 
we  are  now  considering  was  raised  in  the 
case  of  State  Roads  Ccmtmission  v.  Postal 
Telegraph  Co.,  123  Md.  73,  91  Atl.  147,  where 
its  dedsion  was  found  to  be  unnecessary  for 
the  purposes  of  that  litigation.  As  now  pre- 
sented, the  question  should  be  determined, 
and  our  condusion  is  that  the  state  has  not 
delegated  to  the  state  roads  commission  the 
requisite  authority  for  the  imposition  of  the 
charges  to  which  the  t>lll  refers. 

[4]  It  does  not  result,  however,  from  the 
view  we  have  expressed,  that  we  must  reverse 
the  order  by  which  the  Injunction  sought  by 
the  bill  was  refused.  The  telephone  company 
was  not  entitled  to  locate  its  cwidults  and 
manhole  In  the  Bel  Air  road  without  a  permit 
Issued  by  the  state  roads  commission.  In  the 
exerdse  of  regulative  powers  expressly  con- 
ferred and  of  undisputed  validity;  and,  hav- 
ing admitted  in  the  bUl  that  it  could  have 
obtained  a  permit  for  the  work  without  tlie 
payment  of  the  charges  to  which  It  objected, 
and  without  any  limit  as  to  the  duration  of 
the  privilege,  there  was  no  occasion  for  an 
iujundion  to  protect  Its  asserted  rights. 
The  proiiosed  reservation  by  the  commission 
of  the  question  as  to  its  authority  to  requlre* 
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such  a  payment  In  the  future  did  not  render 
the  permit  any  less  available  or  gratuitous 
for  present  purposes,  and  did  not  affect  any 
valid  objection  of  the  company  to  any  charge 
against  it  which'  the  commission  might  subse- 
quently Impose.  The  court  below  was  there- 
fore entirely  right  in  refusing  to  grant  the 
Injunction.  As  the  order  to  that  effect,  from 
which  the  pending  appeal  was  taken,  has  no 
relation  to  the  exaction  of  payments  for  new 
telephone  poles,  of  which  the  bill  also  com- 
plains, it  is  not  necessary  to  determine  wheth- 
er the  passage  of  a  declaratory  decree  on  that 
subject,  as  prayed  in  the  bill,  would  have  .been 
a  proper  exercise  of  equitable  Jurisdiction. 
Order  affirmed,  with  costs. 


BALTIMORE  LIFE  INS.  CO.  v.  FAHRNEY. 

(No.  74.) 
(Court  of  Appeals  .of  Maryland.    Jan.  17,  1918.) 

1.  Insubance    «=»646(7)— Life   Insubancb— 
Suicide— PBEsnMPTioNs. 

That  insured's  death  resulted  from  a  wound 
with  his  own  razor  does  not  change  the  pre- 
sumption that  the  wound  was  accidental. 

2.  Insurance  «=»646(7)— Bdbdbn   ok  Pboo» 
— Suicide. 

The  burden  is  upon  defendant  insurer  to 
show  by  a  preponderance  of  evidence  that  in- 
sured's death  was  not  the  result  of  accident 

3.  Insurance  «=»668(12)— Life  Insubancb— 
Cause  of  Death—Question  fob  Jury. 

In  action  on  life  insurance  policy,  where  the 
defense  was  suicide,  the  cause  of  death  held  for 
the  jury. 

4.  New  Tbial  «ss>172— Defenses  not  Ubged 
on  Fobmeb  Trial. 

The  willingness  of  a  defendant  at  one  trial 
to  risk  his  case  before  a  jury  upon  a  single  de- 
fense docs  not  preclude  him,  at  a  subsequent 
trial,  from  insisting  upon  other  defenses  in- 
volving the  merita,  unless  he  has  abandoned 
such  other  defenses  or  takes  a  ground  incon- 
sistent with  thnt  taken  at  the  former  trial. 

5.  New  Trial  iS=>172— Defenses  not  TJbg- 
ED  ON  Former  Trial. 

Where  on  first  trial  of  a  case  defendant's  at- 
torney, in  his  opening  statement,  said  that  he 
would  rely  upon  but  one  ground  o£  defense,  al- 
though there  were  other  defenses  he  could  make, 
and  on  second  trial,  when  the  case  was  removed 
to  another  county,  no  pleas  were  filed  setting 
up  such  additional  defenses  until  after  evidence 
had  been  offered,  nor  was  any  intimation  given 
plaintiff  of  defendant's  intention  to  make  other 
defenses,  defendant  was  Estopped  to  set  up  such 
other  defenses ;  plaintiff  having  prepared  to 
meet  only  the  sole  defense  first  pleaded. 

6.  Appeal   and    Error   ®=3l040(i5)— Habm- 

LEBS   ERBOB — OVERRULTNO    DEMURRER. 

Where  the  court  properly  overruled  demur- 
rer to  one  replication,  error  in  overruling  de- 
murrer to  another  was  not  reversible,  where  the 
first  replication  disposed  of  the  matter  involved. 

Appeal  from  Circuit  Court,  Allegany  Coun- 
ty;   Robert  R.  Henderson,  Judge. 

Action  by  Rose  Alba  Fahrney  against  the 
Baltimore  Life  Insurance  Company  of  Balti- 
more, Md.  From  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 


Alfred  e.  NUes,  of  Baltimore  (Walter  C. 
Capper,  of  Cumberland,  on  the  brief),  for  ap- 
pellant. Omer  T.  Kaylor  and  Frank  6.  Wag- 
aman,  both  of  Hagerstown  (F.  Brooke  Whit- 
ing, of  Cumberland,  on  the  brief),  for  appel- 
lee. 

PATTISON,  J.  The  appellant,  the  Balti- 
more Life  Insurance  Company,  on  the  6th 
day  of  August,  1915,  issued  an  Insurance  pol- 
icy on  the  life  of  John  Calvin  Fahrney,  with 
the  appellee.  Rose  Alba  Fahrney,  named  as 
beneficiary.  On  the  morning  of  April  20, 
1916,  the  Insured  was  found  by  his  wife  in  a 
dying  condition  upon  the  floor  of  his  bed- 
room, in  his  residence  in  Hagerstown,  Md., 
with  a  gash  upon  the  left  side  of  his  throat 
which  severed  the  external  Jugular  vein.  He 
died,  shortly  after  being  discovered  by  his 
-wife,  from  hemorrhage  resulting  from  the 
severance  of  the  vein.  Upon  the  appellant's 
refusal  to  pay  the  amount  named  in  the  pol- 
icy, to  wit,  the  snm  of  (500,  this  salt  was  bi- 
stituted. 
The  policy  contained  the  following  clause: 
"The  death  of  the  insured  by  his  or  her  own 
band,  whether  sane  or  insane,  within  one  year 
from  the  date  hereof,  is  not  within  the  risk 
covered  by  this  policy,  and  in  case  thereof  noth- 
ing shall  be  due  the  beneficiary  hereunder." 

The  case  was  first  tried  by  Jury  in  the  cir- 
cuit court  for  -Washington  county;  the  de- 
fense being  that  his  death  was  caused  by  his 
own  hand  within  the  period  named  in  the 
policy.  The  trial  resulted  in  a  verdict  for  the 
plaintiff  for  the  sum  of  $517.58,  but  upon 
motion  of  the  defendant  a  new  trial  was 
granted,  and  subsequently  the  case  was  re- 
moved to  the  circuit  court  for  Allegany  coun- 
ty, where  it  was  tried,  again  resulting  in  a 
verdict  for  the  plaintiff. 

In  the  progress  of  the  last  trial,  and  when 
much  of  the  evidence  had  been  offered,  four 
additional  pleas  were  filed  setting  up  the  de- 
fenses that  the  insured  had  obtained  said  pol- 
icy by  false  and  fraudulent  misrepresenta- 
tions made  in  bis  application  therefor:  (1 
and  2)  As  to  the  use  of  intoxicants ;  (3)  that 
he  had  undergone  no  surgical  operation ;  and 
(4)  that  be  had  never  had  rheumatism.  To 
these  pleas  the  plaintiff  replied  that  upon  the 
facts  stated  in  the  replications  the  defend- 
ant was  estopped  from  making  the  defenses 
set  up  in  the  additional  pleas,  or  that  be  had 
waived  such  defenses.  To  these  repllcatloDs 
a  demurrer  was  filed  which  was  sustained  as 
to  the  second  plea  but  overruled  aa  to  the 
others.  In  the  course  of  the  trial  below  one 
exception  was  taken  to  the  ruling  of  the 
court  upon  the  evidence,  and  one  to  Its  ruling 
upon  the  prayers. 

Three  of  the  four  rejected  prayers  of  the 
defendant  asked  that  the  Jury  be  directed  to 
find  a  verdict  for  the  defendant  for  the  fol- 
lowing reasons:  (1)  That  there  was  no  le- 
gally sufficient  evidence  to  entitle  the  plaln- 
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tiff  to  recover;  (2)  that  It  appears  from  the 
ancontradicted  evidence  in  the  case  that 
Fahmey  came  to  bis  death  by  self-destruc- 
tion; and  (3)  that  the  manner  of  his  death, 
the  facts  and  circumstances  in  connection 
therewith,  and  his  physical  condition,  habits, 
and  mode  of  life  established  that  he  com- 
mitted suldde.  These  prayers  are,  in  effect, 
an  application  to  the  court  to  decide  as  a 
matter  of  law,  upon  the  evidence  offered, 
that  the  insured  intentionally  and  designedly 
took  his  own  life. 

[1,2]  The  presumption  of  law  is  that  the 
death  of  the  Insured  was  due  to  accident  or 
natural  causes,  and  the  fact  that  it  resulted 
from  a  wound  made  with  a  razor  does  not 
change  the  presumption,  which  is  that  the 
wound  was  the  result  of  an  accident;  and 
the  burden  of  proof  is  upon  the  defendant  to 
show  by  a  preponderance  of  evidence  that  it 
was  not  the  result  of  accident.  Royal  Arca- 
num v.  Brashears,  89  Md.  630,  43  AU.  866; 
Travelers'  Ins.  Co.  v.  Nlcklas,  88  Md.  470,  41 
Atl.  906;  Bliss  on  Life  Insurance,  §  887; 
Travelers'  Ins.  Co.  v.  McConkey,  127  U.  8. 
661,  8  Sup.  Ct.  1360,  32  L.  Ed.  308 ;  Mallory 
V.  Travelers'  Ins.  Co.,  47  N.  T.  64,  7  Am.  Rep. 
410;  Guardian  Life  Ins.  Co.  v.  Hogan,  80 
111.  35,  22  Am.  Rep.  180;  Home  Benefit  Asso- 
ciation V.  Sargent,  142  U.  8.  691,  12  Sup.  Ct 
332,  35  L.  Ed.  1160. 

[3]  The  insured  for  some  time  prior  to  his 
death  had  been  confined  to  his  home  suffering 
from  both  lung  and  heart  trouble.  Dr.  Hoff, 
who  was  called  in  to  see  him  on  the  8th  of 
Mardi  preceding  his  death,  said  he  com- 
plained of  "shortness  of  breath,  coughing, 
loss  of  appetite,  night  sweats,  expectorating 
a  great  deal,  and  feeling  extremely  weak." 
He  prescribed  for  him,  but  he  did  not  re- 
spond to  the  treatment,  and  grew  gradually 
worse.  The  Insured,  as  he  stated,  had  tuber- 
cular lesions  of  both  lungs,  and  bis  heart 
"was  running  from  112-16  to  120."  When 
aslied  if  the  Insured  was  of  a  cheerful  dispo- 
!=ition,  the  doctor  replied: 

"It  is  rather  my  custom  to  go  in  a  sick  room 
in  a  rbeerful  condition.  Q.  How  did  you  find 
Mr.  Fahmey?  A.  He  seemed  to  respond  in  the 
tame  manner." 

The  witness  further  testified  that  he  was 
subject  to  sudden  fits  of  coughing  of  rather 
a  violent  nature,  and  his  heart  was  in  such 
condition  that  it  was  liable  to  collapse  at  any 
time.  His  heart  muscles  were  in  that  condi- 
tion that  they  might  give  way  at  any  time, 
and  that  be  might  suffer  acute  dilation  of  the 
heart  and  die  suddenly. 

The  appellee  testified  that  on  the  morning 
of  the  20th  of  April,  the  day  upon  which  the 
inmired  died,  she  first  saw  him  alwut  6 
o'clock,  and  then  later  about  8  or  9  o'clock, 
when  he  said,  "Rose  bring  my  shaving  mug, 
nzor,  and  water;  I  want  to  shave."  He 
Mid  he  did  not  feel  strong  that  morning,  and 
asked  her  to  "fix  everything  In  the  chair," 
which  she  did,  after  o^acing  a  chair  near  the 


bed  so  that  be  could  sit  on  the  side  of  the  bed 
while  shaving.  She  also  put  a  pitcher  on  the 
chair  and  propped  a  mirror  against  It  and 
went  out,  but  before  going  out  of  the  room 
he  said  to  her,  "Rose,  when  I  am  through  "^ 
shaving  bring  me  a  glass  of  milk  and  the 
evening  paper;  I  want  to  read  it."  After 
leaving  him  she  went  about  her  household 
duties,  which  called  her  to  other  parts  of  the 
house.  She  returned  in  about  20  minutes, 
thinking  he  had  finished  shaving,  and  when 
she  opened  the  door  of  his  room  she  saw  him 
lying  on  the  floor  on  his  ftice,  with  his  left 
hand  under  him,  and  as  she  entered  he  said 
to  her,  as  she  thought,  "Good-bye,"  and  that 
was  all  he  said.  "The  comb,  brush,  and 
mirror  laid  on  the  floor,  the  shaving  mug 
and  water  pitcher  was  upset  on  the  chair, 
and  the  razor  was  lying  on  the  chair  partly 
open,"  and  the  body  on  the  floor  between  the 
chair  and  the  bed.  She  also  stated  it  was  his 
custom,  before  becoming  so  ill,  to  shave  ev- 
ery Sunday  morning  and  sometimes  during 
the  week,  but  when  he  became  so  weak  he 
was  not  so  regular  in  shaving.  His  death  oc- 
curred on  Thursday,  and  he  had  not  shaved 
since  the  Sunday  of  the  preceding  week,  and 
he  said  to  her  "there  'Vere  so  many  people 
coming  In,  and  he  was  looking  so  rough,  he 
would  like  to  shave ;  be  didn't  care  to  look 
too  tough  when  people  were  coming  in  ev- 
ery day."  Upon  cross^xamination  she  tes- 
tified that  she  heard  a  noise  about  five  min- 
utes before  returning  to  the  insured's  room, 
but  did  not  know  whether  it  was  in  the  house 
or  on  the  street  She  further  testified  there 
was  blood  on  the  floor  and  npon  the  insured's 
clothes,  but  very  little  on  the  pillow  or  bed. 
The  chair  was  beside  the  bed,  near  its  head, 
and  the  body  between  the  chair  and  bed,  with 
his  head  toward  the  head  of  the  bed.  The 
left  cheek  was  shaved,  but  she  did  not  make 
such  an  examination  of  him  as  to  enable  her 
to  state  accurately  Just  bow  much  of  his  fbce 
had  been  shaved.  She  also  saw  lather  on 
the  paper,  showing  that  he  "had  started  to 
shavet" 

Dr.  Hoff,  who  was  sent  for  by  Mrs.  Fahr- 
ney  after  discovering  her  husband  in  the  con- 
dition described  by  her,  testified  that  when 
he  entered  the  room  he  saw  the  insured  ly- 
ing in  a  pool  of  blood.  He  then  examined  the 
wound,  and  found  that  at  its  deepest  point  It 
was  about  a  third  of  an  inch.  It  severed  the 
external  Jugular  vein,  which  in  his  case  was 
about  one  quarter  of  an  inch  beneath  the 
skin.  The  incision  had  a  direct  course,  and 
was  a  clean-cut  wound,  starting  about  one 
inch  or  a  little  more  below  the  ear,  and  ex- 
tending to  a  point  about  one-half  inch  fiqm 
the  medial  line  of  the  chin.  The  body  was  in 
front  of  the  bed  along  the  side  of  it,  and  be- 
tween it  and  a  chair  that  was  located  about 
IVi  feet  from  the  bed.  He  "noticed  that  he 
had  the  left  side  of  bis  face  Shaven;  the 
right  side  was  unshaven."    His  death,  Dr. 
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Hoff  stated,  resulted  from  hemorrhage, 
caused  by  the  severance  of  the  Jugular  vein. 

Joseph  Sharer,  an  acquaintance  of  the  In- 
sured, who  at  times  visited  his  home,  testi- 
fied that  on  a  visit  to  the  insured  tltree  or 
four  days  before  his  death  be  found  him  In 
"different  moods ;  he  was  cheerful  at  times, 
slept  a  while,  and  then  at  times  said  he  was 
sufferiiig,"  and  that  he  told  him  "he  was  get- 
ting tired  of  being  sick:;  thought  he  would 
end  it  all." 

Isaac  Long,  the  sheriff  of  Washington 
county,  John  Ankeney,  a  Justice  of  the  peace, 
and  John  H.  Bittner  were  at  the  house  of  the 
insured  after  the  visit  of  Dr.  Hoff,  and  saw 
the  insured  lying  upon  the  floor  of  his  room 
in  the  position  in  which  the  appellee  had 
fonnd  him.  Long  saw  and  examined  the  ra- 
zor, whidi  at  the  time  was  on  the  chair 
closed.  Ankeney  heard  Mrs.  Fahrney  say  she 
"did  not  see  why  he  did  it"  Bittner  said 
"there  was  a  chair  right  at  the  head  of  the 
bed,"  and  the  body  was  lying  alongside  of 
the  bed  with  his  head  very  close  to  the  chair. 
The  testimony  of  these  witnesses  in  describ- 
ing the  condition  of  the  wound  and  the  ap- 
pearance of  the  room,  etc.,  was  practically 
the  same  as  Dr.  HoCTs  evidence. 

Drs.  Littlefield  and  Cowherd,  who  had 
heard  the  testimony  In  the  case,  when  called 
to  the  stand  by  the  defendant,  testified  in 
substance  that  they  did  not  think  it  reasona- 
bly probable  that  the  wound  was  accidentally 
inflicted  as  a  result  of  a  sudden  collapse  of 
the  heart  or  a  sudden  paroxysm  of  coughing ; 
and  Dr.  Llttlefleld,  in  giving  a  reason  for 
such  conclusion,  said,  In  speaking  of  the  in- 
sured: 

"If  he  has  a  sharp  instrument  in  bis  hands 
and  would  be  seized  with  a  coughing  spell,  the 
automatic  impulse  would  be  to  get  that  blade 
away  from  his  face.  You  can  caU  tiiat  involun- 
tary or  automatic.  His  subconscious  mind 
would  control  his  arm  to  get  that  razor  away." 

He  was  then  asked: 

"If  he  bad  his  razor  in  his  band  and  was  seiz- 
ed '  with  a  sudden  fit  of  coughing,  the  natural 
thing  would  be  that  the  cough  would  force 
his  hands  down?  A.  Yes.  Q.  And  if  he  had 
the  razor  in  his  hand,  when  it  was  forced  down, 
the  rasor  would  cut?  A.  If  ^e  razor  would 
come  in  contact  with  the  flesh.  Q.  If  he  bad 
the  razor  against  the  flesh,  and  the  hand  were 
moved  down,  the  razor  would  cut?  A.  If  he  had 
the  blade  against  his  face,  I  admit,  the  razor 
would  cut" 

Other  witnesses  testified,  but  we  do  not 
deem  it  necessary  to  further  prolong  this 
opinion  by  stating  the  same. 

In  passing  upon  the  action  of  the  court 
in  rejecting  these  prayers,  we  are  not  called 
upon  to  decide  whether  there  is  a  preponder- 
ance of  evidence  In  favor  of  suicide  or  death 
by  accident,  but,  as  we  have  said,  we  are 
asked  to  decide  as  a  matter  of  law  that  upon 
the  evidence  offered  the  insured  intentionally 
and  designedly  took  his  own  life.  To  war- 
rant ns  in  so  deciding,  the  evidence  offered  to 
overcome  the  presumption  of  death  from  ac- 


cident should  be  so  con't-indng  that  there 
could  not  reasonably  be  two  opinions  touch- 
ing the  result;  for,  if  it  were  otherwise,  it 
would  be  an  invasion  of  the  province  of  the 
Jury  to  take  the  case  from  it  The  question 
here  then  is :  Are  the  facts  proved  such  as  to 
exclude  every  other  reasonable  inference 
than  that  the  insured  voluntarily  took  his 
own  life? 

The  insured  was  suffering  from  troubles 
that  In  all  probability  would  soon  have  re- 
sulted in  his  death,  but  there  is  nothing  in 
the  record  showing  any  unusual  despondency 
on  his  part,  or  that  he  entertained  any 
thought  of  taking  his  life,  save  the  expres- 
sion he  is  said  to  have  made  to  the  witness 
Sharer,  the  weight  of  which,  of  course,  large- 
ly depended  upon  the  connection  and  manner 
In  which  it  was  said.  The  conversation  in 
which  the  expression  is  said  to  have  been 
made  was  at  least  three  days  before  the  day 
of  his  death,  and  although  the  same  means 
and  opportunity  of  self-destruction  were 
available  to  him  at  that  time,  as  on  the  oc- 
casion of  bis  death,  the  suicidal  Intention, 
if  it  then  existed,  was  not  carried  Into  ef- 
fect for  more  than  three  days  thereafter. 
Expressions  of  this  kind  are  frequently  made 
by  persons  in  his  condition  with  no  real  in- 
tent to  carry  out  the  purpose  therein  stated. 

Dr.  Hoff,  a  witness  called  by  the  defendant, 
who  saw  him  every  day  or  two,  said  that  he 
always  found  him  cheerful;  and  we  may 
add  that  the  direction  to  hia  wife  to  bring 
to  him  his  shaving  outfit,  stating  his  reasons 
for  wishing  to  shave,  that  he  was  looking 
rough  and  did  not  want  his  friends  to  see 
him  in  that  condition,  and  his  further  direc- 
tion that  when  be  had  finished  shaving  he 
wished  her  to  bring  him  in  a  glass  of  milk, 
and  his  newspaper,  that  he  might  read  it 
together  with  the  facts  that  he  had  partially 
shaved  when  the  wound  resulting  In  his 
death  was  inflicted,  strongly  Indicates  that 
he  had,  when  he  asked  for  the  razor,  no  sui- 
cidal Intent.  Had  he  intended  to  take  his 
life  at  that  time,  why  should  he  have  partial- 
ly shaved  ?  He  had  the  razor,  the  instrument 
with  which  to  execute  bis  purpose  or  design, 
and  had  it  been  his  intention  to  take  his  life 
he  in  all  probability  would  have  proceeded 
at  once  to  execute  such  purpose,  fearing 
probable  interference  or  resistance  in  so  do- 
ing. 

The  evidence  offered  to  overcome  the  pre- 
sumption of  death  from  accident  is  not  we 
think,  so  convincing  as  to  enable  us  to  say 
there  could  not  reasonably  be  two  opinions  as 
to  how  he  met  his  death,  by  accident  or 
suicide.  For  analogous  cases  supporting  this 
view  see  Cox  v.  Boyal  Tribe  of  Joseph,  42 
Or.  365,  71  Pac.  73,  60  L.  R.  A.  «20,  95  Am. 
St  Rep.  752;  Beckett  v.  Northwestern  Ma- 
sonic Aid  Ass'n,  67  Minn.  20S,  69  N.  W.  923; 
Supreme  Council  of  R.  A.  v.  Brashears,  89 
Md.  624,  43  Atl.  866,  73  Am.  St  Rep.  2-H; 
Uoldschmidt  v.  Mutual  L.  Ins.  Ca,  12  N.  Y. 
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Supp.  866;^  and  otber  cases  dted  in  €k>z  t. 
Royal  Tribe  of  Joseph,  42  Or.  365,  71  Paa 
73,  60  L.  B.  A.  620,  95  Am.  St  Bep.  752,  su- 
pra. 

From  wbat  we  bare  said  the  court  was 
right  In  rejecting  these  prayers;  and  from 
what  we  have  said  as  to  the  effect  of  the  evi- 
dence against  the  presumption  of  death  from 
accident  the  court  committed  no  error  in  re- 
jecting the  defendant's  eighth  prayer.  The 
first,  second,  and  tUrd  prayers  of  tlie  plain- 
tiff, we  think,  properly  state  the  law  of  the 
case.  The  fourth  prayer  of  the  plaintiff  was 
rejected.  There  was  no  error  in  the  court's 
ruling  in  excluding  evidence  offered  In  the 
first  bill  of  exception,  under  the  pleadings  at 
that  tlm& 

We  now  come  to  the  rulings  of  the  court 
on  the  demurrer  to  plaintiff's  first  and  third 
replications  to  the  aforesaid  additional  pleas 
of  the  defendant  The  third  replication  to 
said  pleas  of  the  defendant  stated  that  in 
the  former  trial  of  the  case  one  of  the  attor- 
neys for  the  defendant  in  his  opening  state- 
ment to  the  jury  stated  that  the  defense 
could  be  made  for  breaches  of  warranties  in 
the  ai^Iication  of  the  insured,  but  that  it -did 
not  desire  to  do  so,  and  that  the  only  de- 
fense that  would  be  made  was  that  the  insiur- 
ed  had  committed  suicide,  and  that  the  plain- 
tiff, relying  upon  said  statement,  and  in  con- 
sequence thereof,  incurred  the  expense  of 
prosecuting  said  cause  in  Allegany  county, 
and,  relying  upon  said  statement,  the  plaintiff 
had  come  to  Cumberland  unprepared  to  meet 
the  Issues  presented  by  said  pleas,  and  that 
a  fair  and  just  trial  of  said  issues  could  not 
be  had  without  procuring  witnesses  to  meet 
said  issues,  and  that  the  defendant  should 
not  be  permitted  at  such  time  to  set  up  said 
defenses. 

[4]  The  willingness  of  a  defendant  at  one 
trial  to  risk  his  case  before  a  jury  upon  a 
single  defense  does  not  preclude  him,  at  a 
snbseqnait  trial,  from  insisting  upon  other 
defenses  involving  the  merits,  unless  he  has 
abandoned  such  other  defaises  or  takes  a 
groimd  inconsistent  with  that  taken  at  the 
former  triaL  ■  Moulor  y.  American  Ldfe  In- 
surance Co.,  Ill  U.  S.  885,  4  Sup.  Ot  466,  28 
L  Ed.  447:  29  Cyc.  1033,  1034. 

[5]  Upon  the  facts  stated  In  the  third  rep- 
lication the  defendant  was,  we  think,  estop- 
ped at  the  time  the  pleas  were  filed  from 
setting  up  the  defenses  embraced  in  said 
additional  pleas.  The  attorney  for  the  de- 
fendant in  his  opening  statement  to  the  jury 
in  the  former  trial  had  stated  that  he  could 
make  other  defenses,  at  the  time  stating 
them,  but  would  not  make  them,  but  would 
rely  upon  the  sole  defense  of  suicide.  The 
case  was  thereafter  removed  to  another  coun- 
ty, and  no  pleas  were  filed  setting  up  such  ad- 

'  Reported  In  tall  In  tbe  New  York  Supplement; 
Kported  as  a  memorandum  decision  without  opinion 
In  58  Hun,  611. 


ditlonal  defenses  until  after  evidence  bad 
been  offered  In  the  second  trial,  nor  was 
there  any  Intimation  given  to  the  plaintiff  'of 
an  intention  on  his  part  to  make  such  other 
defenses.  Tbe  plaintiff  in  tbe  prosecution  of 
her  suit,  assuming  that  the  defense  of  suicide 
would  be  the  sole  defense,  as  she  had  a  right 
to  assume,  prepared  only  to  meet  the  sole 
defense  of  suicide  and  carried  with  her 
witnesses  to  meet  such  defense. 

[$]  To  have  required  the  plaintiff  to  meet 
such  additional  defenses  under  these  circum- 
stances would  have  imposed  upon  her  a  hard- 
ship that  should  not  have  been  inflicted  upon 
her.  The  better  practice  pr&bably  would 
have  been  for  the  plaintiff  to  have  asked 
that  such  pleas  be  not  received;  and  it  would 
have  been  the  duty  of  the  court,  under  tbe 
circumstances  stated,  not  to  liave  received 
them,  but,  as  the  same  result  was  reached 
by  filing  said  replication,  we  will  treat  them 
as  a  proper  reply  to  the  pleas.  The  first  rep- 
lication may  have  been  insufficient  for  such 
purpose,  but,  as  the  court's  ruling  upon  the 
third  replication  Is  deemed  sufficient,  there 
can  be  no  reversible  error  in  the  court's  rul- 
ing on  the  first  replication. 

It  therefore  follows  from  what  we  have 
said  that  the  Judgment  below  should  be  af- 
firmed. 

Judgment  affirmed,  with  costs  to  the  ap- 
pellee. 


JACKSON   v.    SHAWINIGAN    ELECTRO 
PRODUCTS  CO.    (No.  90.) 

(Conrt  of  Appeals  of  Maryland.     Jan.   16, 
1918.) 

1.  NuiSANC*  «=34— Action  fob  Dauages  — 

IWJUBT  TO  UwiMPBOVEn  LOTS. 

Though  building  lots  are  unimproved,  dam- 
ages thereto  by  gases,  smoke,  and  dust  of  an 
adjacent  manufactory  may  be  recovered,  es- 
pecially where  the  injury  may  be  permanent. 

2.  Nuisance  «=>49(3)— Action  fob  Damaoss 
—Evidence— Effect  on  Otheb  Pbopebtt. 

Evidence  of  the  effects  produced  on  prop- 
erty in  the  immediate  vicinity  of  that  of  plain- 
tiff is  admissible  in  action  for  injury  to  lots 
from  gases,  smoke,  and  dust  from  a  manufac- 
tory. 

3.  Nt7iSANca5  ®=>8— Recovbbt  of  Damages- 
Defenses. 

That  there  are  other  factories  near  does  not 
prevent  recovery  for  injury  to  plaintiff's  prop- 
erty from  gases,  smoke,  and  dust  from  defend- 
ant's manufactory. 

4.  Evidence  ^s>543  (8>— Opihion  Evidence— 
Damage  to  Reai.  Estate— Qualificatiow 
of  Witness. 

A  person  who  has  for  years  been  in  the  real 
estate  business,  selling  property  in  the  vicinity, 
visiting  it  a  number  of  times  to  observe  tlie  ef- 
fect thereon  of  tlie  operation  of  a  nearby  manu- 
factory, is  qnalified  to  testify  it  was  injured 
thereby. 

5.  Nuisance  €=s>53— Action  fob  Dakaoeb— 
Question  fob  Jubt. 

There  being  evidence  of  the  conditions  from 
the  operation  of  defendant's  nearby  manufac- 
tory, so  that  the  jury  could  say  whether  plain- 
tiff's property  was  injured  thereby,  authorizing 
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at  least  nominal  damages,  the  case  should  not 
be  taken  from  the  jury. 

6.°EviDENCiG  «=s>519— E^XFEBT  Testimony  — 
Natubb  of  Dust. 
Testimony  of  a  chemist  is  competent  to 
show  dust  on  plaintiff's  property  is  of  the  same 
kind  as  that  coming  from  the  smokestack  of 
defendant's  manufactory. 

7.  >ruiBANCE  ^X949 (4)— Action  fob  Dauaoes 
—Evidence— Effect. 

Evidence  of  the  effect  of  the  smoke  and  gas 
coming  from  defendant's  manufactory,  as  dele- 
terious to  health,  or  producing  conditions  as 
would  likely  influence  people  not  to  purchase 
plaintiff's  lots,  is  pertinent  and  materiaL 

8.  Nuisance  «=a49(4)— Opinions— Value  of 
Pbopebty. 

A  qualified  witness  may,  in  an  action  for 
damages  to  property  from  a  permanent  nui- 
sance, state  the  present  worth  of  the  property, 
as  well  as  what  it  was  worth  before  defendant  s 
plant  started.  .  , 

9.  Nuisance  €=949(3)— Action  fob  Dauaoes 
—Defense— Otbeb  Causes. 

Defendant,  in  an  action  for  permanent  nui- 
sance, may  show  other  causes  than  its  plant 
contributed  to  the  depreciation  ii|  value  of  plain- 
tiff's property;  being  liable  only  for  such  part 
of  the  depreciation  as  it  caused. 

10.  Trial  «=367— Fubtbeb  Examination  — 
Dibcbetion. 

It  is  in  the  trial  court's  discretion  whether 
to  allow  further  examination  of  a  witness 
after  plaintiff  has  completed  the  examination  in 
chief. 

11.  Evidence  «=>543(3)— Expebt  Testimont 
—Qualification  of  Witness. 

A  real  estate  dealer  of  large  experience, 
for  years,  down  to  the  time  of  trial,  familiar 
with  properties  in  the  vicinity,  though  living 
elsewhere,  is  qualified  to  testify  as  expert  as  to 
value  of  property  there. 

12.  Nuisance  «=»49(4)  —  Action  fob  Dam- 
ages—Evidence. 

For  what  purposes  the  property  is  adapted 
is  a  material  inquiry  in  action  for  damages  to  it 
from  a  permanent  nuisance ;  a  manufacturing 
plant  emitting  gases  and  smoke. 

13.  Witnesses  «=>236(4)— Indefinite  Ques- 
tions. 

Just  what  the  question,  "Basing  your  Judg- 
ment on  your  actual  knowledge  of  this,"  etc., 
refers  to,  not  being  clear,  refusal  to  permit  it 
to  be  answered  cannot  be  said  to  be  error. 

Appeal  from  Circuit  Court,  Baltimore 
County,  in  Equity;  Allan  McLane,  Judge. 

Action  by  Howard  M.  Jackson  against  the 
Sbawluigan  Electro  Products  Company. 
From  an  adverse  judgment,  plaintiff  appeals. 
Reversed,  and  new  trial  awarded. 

Argued  before  BOYT>,  C.  J.,  and  BURKE, 
URNER,  STOCKBRIDGB,  and  CONSTA- 
BLE, JJ. 

Joseph  N.  Ulman  and  Clarence  A.  Tucker, 
both  of  Baltimore  (Lee  I.  Hecht,  of  Balti- 
more, W.  Gill  Smith,  of  Towson,  and  Knapp, 
Ulman  &  Tucker,  of  Baltimore,  on  the  brief), 
for  appellant.  Robert  R.  Carman,  of  Balti- 
more, and  T.  Scott  Offutt,  of  Towson  (Keecb, 
Wright  &  Lord,  of  Baltimore,  on  the  brief), 
for  appellee. 

BOTD,  C.  X  The  appellant  sued  the  ap- 
pellee for  damages  alleged  to  have  been  sus- 
tained by  him  from  the  operation  of  a  man- 


ufacturing plant  in  the  Twelfth  district  of 
Baltimore  county,  Icnown  as  a  ferro  silicon 
plant  for  the  manufacture  of  ferro  silicon 
and  other  products.  There  are  two  connts 
in  the  declaration.  The  first,  after  referring 
to  the  ownership  of  three  properties  by  the 
plaintiff,  alleges  that  subsequent  to  his  ac- 
quisition of  them,  to  wit,  in  191S,  the  de- 
fendant erected  the  plant  immediately  ad- 
joining two  of  his  properties  and  near  the 
third,  and  that  since  Its  erection  the  defend- 
ant has  operated  it  continuously  day  and 
night;  that  there  are  discharged  from  It 
large  clouds  of  offensive  and  unwholesome 
vapors,  noxious  fumes  and  gases,  and  disa- 
greeable soot  and  smoke,  dust,  and  other 
matter  upon  the  plaintiff's  properties;  that 
it  also  causes  a  large  amotmt  of  noise  and 
vibration,  and  that  said  offensive  and  un- 
wholesome .vapors,  etc.,  are  very  Injurious  to 
health,  as  well  as  offensive  to  persons  of  or- 
dinary sensibilities;  that  said  properties 
were  well  adapted  to  Improvement  for  dwell- 
ing houses  and  prior  to  the  erection  of  the 
plant  land  In  the  immediate  vicinity,  some 
of  which  was  also  owned  by  plaintiff,  was 
used  for  such  purposes.  It  is  then  alleged 
that  by  reason  of  the  offensive  and  unwhole- 
some vapors  and  foul  and  dijsagreeable  odors, 
noxious  fumes  and  gases,  soot,  smoke,  dust, 
etc.,  "it  is  practically  impossible  for  the 
plaintiff  to  develop  his  said  properties  for 
dwelling  house  purposes  and  the  same  are 
rendered  far  less  desirable  for  dwelling  or 
other  building  purposes  than  they  would 
otherwise  be,  and  th^  plaintiff  is  deprived  of 
the  profits  and  advantage  that  would  reason- 
ably inure  to  him  from  the  development  and 
improvement  of  his  said  properties,  and  the 
value  thereof  is  seriously  impaired,  to  hi:i 
great  loss  and  damage."  The  second  count 
is  the  same,  excepting  the  nuisance  complain- 
ed of  is  in  reference  to  a  glaring  light  of 
great  intensity,  etc 

After  this  suit  was  brought,  an  agreement 
was  entered  into   between   the  parties  by 
which  it  was  agreed  that  in  the  trial  of  the     ' 
case  the  plaintiff  was  to  be  treated  as  the 
owner  in  fee  of  all  the  properties,  and  that 
the  case  should  be  tried  on  the  theory  of  a  . 
permanent  nuisance,  and  all  evidence  which     . 
either   party   desired   to   produce,   which  is 
proper  and  applicable  to  a  suit  involving 
damages  arising  out  of  the  erection  or  main- 
tenance of  a  permanent  nuisance,  may  be  in- 
troduced.   There  are  37  bills  of  exception  re-     | 
latlng  to  the  admissibility  of  evidence,  and 
one  to  the  ruling  on  the  prayers.    The  court 
granted  two  prayers  at  the  conclusion  of  the 
plaintiffs  testimony ;  the  first  that  there  was 
no  evidence  legally  sufiBcient  to  entitle  the    ' 
plaintiff  to  recover  under  the  pleadings  of 
the  first  count,   and   the  second   being  the 
same,  except  it  was  applicable  to  the  second 
cotmt.    From  a  judgment  on  the  verdict  ren-    j 
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dered  In  accordance  with  tboae  prayers,  tbls 
appeal  was  taken. 

[1]  There  can  be  no  donbt  that  there  was 
legally  sufficient  evidence  of  snch  conditions 
as  wonld  amount  to  a  nuisance  if  the  prop- 
erty of  the  appellant  was  improved,  but  the 
appellee  contends  that  the  evidence  does  not 
show  actual  physical  discomfort  or  a  tangible 
risible  injury  to  the  property,  it  being  unim- 
proved, and  hence  it  claims  that  there  can  be 
no  recovery.  There  are  authorttles  whlcb 
have  announced  the  rule  In  such  terms  as 
give  some  ground  for  that  contention,  but 
when  they  are  applied  to  such  conditions  as 
are  alleged  to  exist  in  this  case,  there  can  be 
no  difficulty  about  them.  The  attorneys  for 
the  appellee  quoted  from  sections  511  and 
640  of  Wood  on  Nuisances  at  some  length, 
bat  the  next  paragraph  of  section  611  con- 
cludes as  follows: 

"Where  there  are  no  buildings  upon  the  prem- 
iMs,  bat  the  land  is  laid  oat  into  building  lots, 
which  by  reason  of  the  nuisance  are  reduced  in 
Talue,  a  recovery  may  be  had  for  the  difference 
between  the  value  of  the  lots  with  the  nuisance 
there  and  their  value  if  no  nuisance  existed." 

In  tbe  note  are  dted  Peck  t.  ESder,  8 
Sandf.  (N.  Y.  Sup.  Ct.)  126,  and  Dana  v.  Val- 
entine, 5  Mete.  (Mass.)  8.  If  that  was  not  so, 
great  injustice  would  be  done  owners  of  va- 
cant land  who  had  begun  or  intended  to  de- 
relop  It.  Of  course  the  fact  of  tbe  proper- 
ties of  tbe  plaintiffs  being  improved  is  of  im- 
portance in  nuisance  cases,  as  when  are  im- 
proved tbe  plalntlfTs  can  recover  certain 
damages  which  tbey  cannot  recover  when  un- 
improved, bat  why  a  defendant  should  be 
made  liable  to  A.  who  has  a  house  on  his 
lot,  but  not  to  B.,  whose  lot  Is  unimproved,  if 
the  nuisance  in  fact  lessens  the  value  of  B.'s 
lot,  or  prevents  blm  from  selling  it,  is  not 
easy  to  reconcile  with  the  general  principle  of 
law  that  holds  the  owner  of  property  respon- 
sible for  so  using  his  property  that  he  in- 
jures others. 

Tbe  plaintiff  bought  a  tract  of  land  In  1910, 
which  was  between  Baltimore  street  and  Or- 
leans street,  on  tbe  westerly  side  of  Eighth 
street  He  built  27  houses  between  Fairmont 
arenne  and  Fayette  street,  which  fronted  on 
Eighth  street,  and  has  sold  all  of  them.  He 
still  owns  the  rest  of  the  property  fronting  on 
ESgbtb  street,  some  of  which  is  on  the  north- 
erly and  the  remainder  on  the  southerly  side 
of  the  houses  he  buUt.  He  also  has  a  strip 
back  of  the  taoases  he  sold  and  a  lot  on  Balti- 
more street  near  Eighth.  None  of  the  prop- 
erty still  owned  by  him  has  been  improved, 
bat  it  would  be  remarkable  If  he  was  prevent- 
ed from  recovering  merely  because  he  has 
told  the  improved  part,  and  we  do  not  under- 
stand that  to  be  the  law  of  this  state.  In 
Baltimore  v.  Fairfield  Im.  Co.,  87  Md.  352,  39 
Aa  1061,  40  Lu  B.  A.  494,  67  Am.  St.  Rep. 
314,  the  dty  was  enjoined  from  placing  and 
keeping  on  a  20-acre  tract  of  land  by  it  a 
woman  afflicted  with  leprosy.  That  tract  ad- 
joined tbe  property  of  the  Fairfield  Improve- 


ment Company,  which  had  been  laid  off  in 
building  lots.  Many  of  the  lots  had  been  sold, 
and  quite  a  number  of  houses  had  been  built 
in  the  vldnity  of  the  city's  land.  If  the  im- 
provement company  stlU  bad  any  Improved 
property  It  does  not  so  appear  In  the  record, 
and  was  not  relied  on  in  the  case,  but  In  the 
bill  it  was  alleged  that  it  still  owned  the  lots 
which  had  not  been  sold.  There  is  nothing  In 
the  opinion  to  Indicate  that  any  distinction 
was  made  between  improved  and  unimproved 
property  as  the  ground  for  relief.  It  was  said 
by  Chief  Judge  McSherry: 

"The  record  abundantly  shows  that  the  Fair- 
field Improvement-  Company's  property  will  be 
seriously  lessened  in  value — that  residents  of 
the  vicinity  will  abandon  their  homes — if  this 
unfortnnate  and  afflicted  woman  should  be  plac- 
ed where  the  city  proposes  to  confine  her." 

In  Belt  R.  H.  Co.  v.  Battler,  100  Md.  806, 
59  AtL  654,  the  plaintltf  owned  two  lots  of 
ground;  one  fronting  100  feet  and  the  other 
50  feet  on  Charles  street.  There  was  a  house 
and  lot  between  those  two  lots  which  the 
plaintiff  lived  in,  but  did  not  own,  and  the 
suit  was  for  Injury  done  to  the  two  vacant 
lots.  They  were  used  as  a  garden  and  lawn, 
and  contained  shade  trees,  walks,  fruit  trees, 
flowers,  etc.  Judge  Fowler,  in  the  course  of 
the  opinion,  after  referring  to  Garrett's 
Case,  79  Md.  277,  29  Atl.  830,  24  U  R.  A. 
396,  Reaney's  Case,  42  Md.  117,  and  Webster's 
Case,  81  Md.  329,  32  Atl.  319,  said: 

"Why  there  should  be  any  difference  made  in 
the  right  to  recover  if  there  is  an  actual  inva- 
sion, and  when  the  damage  is  only  consequen- 
tial, it  is  difficult  to  understand,  for  tbe  damage, 
loss,  inconvenience  and  discomfort  to  the  owner 
may  be  as  great  in  one  case  as  in  the  other.  In 
Gueat  V.  Church  HUl,  90  Md.  680  [45  AU.  882], 
we  held  that  the  overflowing  of  the  land  of  an 
individual  with  water  is  an  invasion  thereof; 
and  the  fact  that  smoke,  noise  and  vapor  caused 
the  injury  here  can  make  no  difference,  cer- 
tainly none  in  the  right  to  recover." 

It'  was  proven  in  that  case  that  in  the  op- 
eration of  the  railroad  smoke  and  gases  were 
drawn  out  of  two  tunnels,  between  which 
there  was  an  open  cut  which  plaintiff's  prop- 
erty adjoined,  and  tbe  plaintiff  was  also  sub- 
jected to  an  unusual  degree  of  vibration.  It 
was  held  that  he  was  entitled  to  recover  dam- 
ages for  the  consequential  injuries  so  occa- 
sioned, and  that  testimony  of  witnesses  who 
were  acquainted  with  the  property  and  had 
observed  the  effects  of  the  alleged  tort  was 
admissible  to  prove  the  fact  that  the  smoke, 
vapors,  and  vibrations  caused  a  diminution 
In  the  value  of  the  plaintiff's  property.  Not 
only  damages  to  the  trees,  flowers,  etc.,  were 
allowed,  but  damages  for  the  reduced  value 
of  the  land.  That  will  be  more  clearly  seen 
by  reference  to  tbe  case  between  the  same 
parties  In  Baltimore  Belt  B.  Co.  v.  Battler, 
102  Md.  595,  62  Atl.  1125,  64  Atl.  507,  being 
the  second  appeal  to  this  court  Judge 
Burke,  in  speaking  of  the  damages,  said: 

"The  interference  with  the  reasonable  and 
comfortable  use  and  enjoyment  of  the  property, 
and  any  material  Injury  to  tbe  proper^  caused 
by  the  nuisance,  loss  of  sales  or  rentals  may 
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be,  nnder  the  facts  of  the  .case,  proper  items  of  ■ 
damage  for  which  recovery  should  be  had.  In 
order  to  prove  the  extent  of  loss  on  sales  or 
rental  the  plaintiff  may  be  permitted  to  prove 
the  market  value  of  his  property  before  and 
after  the  injury  complaineid  of,  as  that  would 
be,  the  best,  and  perhaps  the  most  satisfactory 
way  to  enable  the  jury  to  judge  of  the  testimony 
upon  a  claim  for  such  damages;  or  such  evi- 
dence may  be  receivable  to  prove  the  serious 
nature  or  character  of  th«  wrong  complained  of, 
although  to  Introduce  such  evidence  in  a  case  of 
temporary  depreciation  in  the  value  of  property, 
when  no  loss  of  sales  or  rental  is  shown,  would 
tend  to  complicate  the  case,  end  confuse  the  is- 
sue." 

Again  it  was  said  that  the  testimony  of 
witnesses  who  were  acquainted  with  the 
property  and  observed  the  injurious  effects 
caused  thereto  by  the  smoke,  gas,  cinders, 
etc.,  emitted  from  the  defendant's  engines, 
was  properly  admitted.  In  discussing  a 
prayer  which  was  held  to  be  too  general  and 
indeflnite,  it  was  said: 

"If  the  jury  believed  the  plaintiFs  evidence, 
he  was  entitled  to  recover  damages  for  the  in- 
terference to  the  reasonable  and  comfortable 
enjoyment  of  his  property  caused  by  the  defend- 
ants, and  also  for  any  material  injury  or  de- 
struction of  bis  property." 

It  must  not  be  forgotten  that  in  that  case 
there  was  no  permanent  Injury  Involved,  and 
the  damages  could  only  be  recovered  for  in- 
juries up  to  the  bringing  of  the  suit,  while 
this  case,  as  shown  above,  was  to  be  tried  on 
the  theory  of  a  permanent  nuisance.  It  will 
be  seen  from  the  opinion  of  Judge  Burke  that 
the  fact  that  there  was  only  claimed  to  be  a 
temporary  diminution  in  the  market  value 
of  the  land  was  imiwrtant.  Where  the  suit  is 
for  the  permanent  injury,  evidence  of  the 
market  value  of  the  property  before  and  after 
the  Injury  complained  of  is  proper,  as  shown 
from  the  quotation  above.  See,  also,  quota- 
tion from  section  511  of  Wood  on  Nuisances, 
supra.  It  would  be  difficult  to  prove  the  dam- 
ages with  reasonable  accuracy  in  any  other 
way,  and  If  It  be  true  that  the  defendant  Is 
permanently  injuring  the  property  of  the 
plaintiff  by  the  smoke,  gases,  and  other  things 
described  by  the  witnesses,  we  can  see  no 
valid  reason  for  not  permitting  it  to  be  done. 
That  case  unquestionably  establishes  the  doc- 
trine that  there  can  be  a  recovery  for  a  dim- 
inution of  the  value  of  real  estate,  on  which 
there  were  trees,  flowers,  etc.,  but  no  houses, 
and  it  seems  to  us  it  would  be  utterly  illogi- 
cal to  hold  that  there  can  be  recovery  for  the 
damage  to  the  real  estate  under  those  cir- 
cumstances, but  cannot  be  merely  because  It 
is  not  shown  that  there  are  trees,  flowers, 
and  such  other  things  as  was  on  the  Sattler 
property. 

There  is  ample  evidence  to  show  that  be- 
fore the  defendant's  plant  was  put  in  opera- 
tion the  property  was  suitable  and  available 
for  dwelling  houses.  During  or  after  1910 
and  before  191S,  when  the  plant  started,  the 
plaintiff  had  erected  and  sold  27  dwelling  hous- 
es in  almost  the  middle  of  his  property  facing 
on  Eighth  street,  and  the  depth  of  the  property 


on  that  street  Is  ea<A  tliat  tt  would  likdy  be 
more  available  for  dwellings  than  for  other 
purposes.  If  the  conditions  shown  by  the  tes- 
timony are  the  result  of  defendant's  plant,  as 
the  evidence  tends  to  prove,  and  those  con- 
ditions are  to  be  continued  indefinitely,  as 
the  agreement  seems  to  provide  for,  then 
clearly  there  is  evidence  of  an  invasion  of 
plaintlfTs  property  by  the  smoke,  gases,  and 
other  things  spoken  of,  and  it  is  said  in  the 
Sattler  Case,  in  100  Md.  306,  69  AtL  654,  su- 
pra, that  such  things  may  be  as  much  an  in- 
vasion as  overflowing  land  with  water,  so 
far  as  the  right  to  recover  Is  concerned.  Mr. 
Merriken  testified  that: 

"The  smoke  was  dependent  largely  on  th* 
wind,  and  some  came  in  this  direction  and  that 
direction,  but  it  seems  to  precipitate  dust  and 
dirt  all  over  this  property,  depending  altogether 
upon  the  nature  and  character  and  direction  of 
the  wind  and  the  atmosphere." 

Other  witnesses  testified  to  the  same  ef- 
fect Can  It  be  that  no  relief  can  be  granted 
the  owners  of  vacant  land  when  clouds  of 
such  substances  are  constantly  cast  upon  It, 
especially  in  a  case  where  whatever  injuries 
there  may  be  are  of  a  permanent  character? 
The  common  law,  at  least  when  administer- 
ed under  modem  conditions,  can  give  bnt 
one  answer. 

[2]  In  the  Sattler  Case,  100  Md.  332,  59 
Atl.  660,  it  was  held  thafthe  testimony  as  to 
the  effects  produced  by  the  smoke,  etc.,  in 
the  immediate  neighborhood  on  property  oth- 
er than  the  plaintiff's  was  admissible.  Judge 
Fowler  said: 

"How  better  could  the  plaintiff  establish  his 
case?  If  his  property  atone  of  all  others  sim- 
ilarly situated  was  affected,  and  if  he  alone  of 
all  those  who  lived  near  the  open  cut  was  made 
uncomfortable,  the  jury  might  well  have  said 
it  was  his  fault,  and  not  that  of  the  defendant 
And  the  only  way  to  show  that  others  and  their 
property  were  affected  in  the  same  way,  though 
perhaps  in  different  degrees,  was  to  show  this 
condition  by  those  who  were  personally  ac- 
quainted with  the  situation" — citing  Cooper  v. 
Randall,  59  lU.  317 ;  Doyle  v.  M.  B.  Co.,  12S 
N,  Y.  495,  28  N,  E.  495. 

Some  16  witnesses  who  were  either  own- 
ers or  occupants  of  houses  built  by  the  plain- 
tiff testified  as  to  the  conditions,  and,  if 
they  are  correct,  it  is  altogether  improbable 
that  any  new  dwellings  will  be  built  there, 
or  any  lots  purchased  for  such  purpose. 
While  of  course  this  plaintiff  cannot  recover 
for  damages  sustained  by  others,  it  was  ad- 
missible under  the  Sattler  Case  to  introduce 
the  testimony,  and  inasmuch  as  at  least  one 
of  the  lots  of  the  plaintiff  is  between  the 
plant  of  the  defendant  and  the  houses  in 
which  those  witnesses  lived,  such  evidence 
was  material,  pertinent,  and  convincing  as  to 
how  houses  erected  on  that  lot  would  be  af- 
fected. A  considerable  part  of  another  bod.T 
of  land  of  plaintiff  is  very  near  the  plant  and 
the  other  not  far  from  It.  Of  course  it  will 
be  permissible  to  direct  the  attention  of  the 
Jury  to  the  fact,  if  it  be  shown  to  be  a  fact, 
that  some  parts  of  the  property  will  not  be 
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materially  Injured,  even  If  other  parts 
may  be. 

[3]  The  fact  tbat  there  are  other  factories 
ot  plants  near  these  properties  cannot  excuse 
the  defendant,  If  it  causes  or  contributes  to 
the  trouble  complained  of.  Woodyear  v. 
Schaefer,  67  Md.  1,  40  Am.  B^.  419;  West 
Arlington  Co.  v,  Mt  Hope,  97  Md.  191,  64 
Atl.  982.  If  the  business  is  carried  on  In 
such  manner  as  to  Interfere  with  the  rea- 
sonable and  comfortable  enjoyment  by  anoth- 
er of  his  property,  or  occasions  material  in- 
Jury  to  the  property  itself,  a  wrong  is  done 
to  the  neighboring  one,  for  which  an  action 
will  He,  and  that,  too,  without  regard  to  the 
location  where  such  business  is  carried  on 
(Sus.  Fer.  Co.  v.  Malone,  73  Md.  268,  20  Atl. 
900,  9  L.  B.  A.  737,  26  Am.  St.  Rep.  595; 
Sus.  Fer.  Co.  v.  Spangler,  86  Md.  562,  39  Atl. 
2T0,  63  Am.  St.  Rep.  633),  although,  as  said 
In  those  and  other  cases,  where  parties  are 
engajred  In  a  lawful  business  in  a  locality 
where  some  discomforts  must  be  expected, 
other  residents  cannot  expect  absolute  free- 
dom from  all  disagreeable  things,  or  even 
from  all  smoke,  noises,  etc. 

[4,  S]  If  that  was  all  which  was  involved 
in  this  case,  we  would  not  be  inclined  to  re- 
Terse  the  Judgment  on  account  of  the  In- 
unction as  to  the  second  count,  as  there 
seems  to  have  been  to  a  considerable  extent 
an  abatement  of  the  glaring  light  complained 
of.  That  would  seem  to  be  capable  of  be- 
in^  corrected  without  much  expense,  and  as 
It  has  to  a  large  extent  been  relieved,  and 
can  probably  be  still  more  so,  there  is  scarce- 
ly enough  in  the  record  tb  show  that  it  is  a 
permanent  injury,  although  we  do  not  mean 
to  preclude  the  plaintiff  from  offering  evi- 
dence under  that  count  in  another  trial.  But 
We  are  of  the  opinion  that  there  was  ample 
evidence  to  be  submitted  to  the  Jury  under 
the  first  count  As  the  court  struck  out  the 
evidence  as  to. the  values  of  the  properties 
after  the  plant  was  established,  there  was 
no  evidence  of  precise  values,  but  there  was 
etldence  tending  to  show  that  the  property 
wag  of  less  value,  by  reason  of  the  damage 
done  by  the  defendant.  Mr.  Merriken  said 
that: 

"It  has  affected  the  value  of  this  particular 
lot  as  well  as  it  has  affected  the  entire  neighbor- 
hood. I  want  to  say  this  further  in  explaining 
myself,  that  real  estate  is  susceptible  of  all 
kinds  of  changes,  to  any  condition  that  is  un- 
moal,  that  is  extraordinary,  will  effect  the 
valae." 

We  do  not  understand  from  the  record  that 
tbat  was  stricken  out,  as  the  Judge  struck 
out  the  valuations  and  reasons.  If  It  was 
stricken  out  there  was  clearly  error  In  that 
Wllng.  The  witness  had  been  permitted  to 
testify  as  to  the  values  before  December, 
1015,  when  the  plant  commenced  operations, 
and  he  had  been  there,  a  number  of  times  to 
aee  the  effect  of  the  (^leratlon  of  the  plant 
on  these  particular  properties.  He  had  been 
in  the  real  estate  business  for  26  years,  and 
liad  been  selling  property  in  that  vicinity  for 


10  or  12  years.  He  was  therefore  qualified 
to  testify  -whether  tHe  property  was  injured 
by  the  plant  The  only  possible  ground  for 
excluding  such  evidence  would  be  that  the 
Jury  could  tell  as  well  as  he  could  whether  it 
did  Injure  it,  but  the  Jury  would  not  likely 
know  as  well  as  an  experienced  real  estate 
dealer  would  what  sort  of  things  affected 
sales  Qf  property.  But  if  it  be  conceded 
tbat  it  would,  evidence  of  the  conditions  was 
before  the  Jury,  and  It  could  determine  from 
that  evidence  whether  the  ][»«pertles  were 
injured  by  this  plant.  If  they,  or  either  of 
them,  were,  the  plaintiff  was  entitled  to 
some  damages.  Therefore  the  case  could 
not  properly  be  taken  from  the  Jury,  which 
prohibited  the  recovery  of  even  nominal  dam- 
ages. Moreover,  Mr.  Ferguson  testified  with- 
out objection  that: 

"This  condition  of  noise,  smoke,  light,  and 
dust  enveloping  this  whole  surrounding  section. 
Immediate  surrounding  section,  puts  a  different 
phase  upon  the  situation  than  what  it  did  be- 
fore.   It  is  a  condition  entirely  different" 

That  witness  also  said  that  every  time  be 
had  been  in  that  section  during  1916  he  had 
seen  the  plant  of  the  appellee  "emitting  vol- 
umes of  substances  from  Its  smokestacks. 
and  producing  considerable  noise  and  light; 
I  have  seen  the  substances  from  the  smoke- 
stacks coming  in  all  directions ;  north,  south, 
east,  and  west,  going  up  In  the  air  and  com- 
ing down."  In  answer  to  the  question,  "Have 
you  seen  any  of  it  coming  down  on  Jackson's 
property?"  he  replied,  "I  have."  Such  tes- 
timony as  that  proves  an  actual,  visible  in- 
vasion of  the  plaintiffs  property.  But  it  is 
useless  to  quote  from  the  testimony  further, 
and  we  are  of  the  (pinion  that  thelre  was  er- 
ror in  granting  the  defendant's  (appellee's) 
first  prayer. 

[8]  We  will  briefly  state  our  conclusions 
as  to  the  rulings  on  the  testimony.  That 
offered  in  the  first,  second,  and  fourth'  excep- 
tions was  admissible.  Leslie  P.  Lehman  was 
an  analytical  chemist  and  mining  engineer. 
He  had  testified  that  he  bad  samples  from  the 
houses  built  by  plalntiir  of  material  which 
he  had  seen  coming  from  the  plant  of  the 
defendant,  and  had  taken  the  sample  from  a 
rain  spout  on  one  of  the  houses.  He  had  also . 
obtained  a  sample  from  a  stack  of  the  plant. 
He  was  asked  to  take  the  sample  that  he  had 
gotten  from  the  stack  and  state  how  that 
compared  with  the  silica  oxide  in  the  sample 
taken  from  the  rain  spout  That  was  objected 
to  and  ruled  out  Witnesses  had  testified 
that  the  material  whldi  came  to  their  houses 
from  the  plant  of  the  defendant  was  very 
different  from  that  which  came  from  the 
other  industries  in  the  neighborhood,  and  the 
object  of  the  testimony  was  to  show  that 
what  was  on  the  houses  was  of  the  same 
kind  that  came  from  the  stack — thus  confirm- 
ing those  wltneisse&  The  second  exception 
was  the  same  as  th«  first,  exciting  the 
sample  to  be  compared  with  the  one  from  the 
stack  was  taken  from  the  roof  of  one  of  the 
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nonses.  The  fourth  was  in  reference  to  the 
result  of  the  analjrsis  of  the  sample  taken 
from  the  roof.  We  think  there  was  error  in 
excluding  the  evidence  in  each  of  those  ex- 
ceptions. The  third  referred  to  a  sample 
tak«n  from  the  roof  of  a  building  on  Calvert 
street  in  the  heart  of  Baltimore  city.  We  do 
not  see  the  relevancy  of  that,  and  it  was 
properly  rejected. 

[7]  The  questions  in  the  fifth,  sixth,  sev- 
enth, eighth,  ninth,  tenth,  and  nineteenth  re- 
lated to  the  effect  of  the  smoke  and  gas  that 
cams  from  the  plant  Without  stopping  to 
pass  on  the  forms  of  the  questions,  and  other 
matters  which  are  of  a  technical  character, 
we  think  that  kind  of  testimony  was  admis- 
sible. If  it  could  be  shown  that  the  smoke 
and  other  things  which  came  from  the  plant 
were  deleterious  to  health,  or  produced  such 
conditions  as  would  likely  influence  people 
not  to  purchase  lots,  the  evidence  was  per- 
tinent and  material.  Those  in  the  eleventh 
and  twelfth  were  not  admis.siWe.  The  thir- 
teenth, fourteenth,  fifteenth,  sixteenth,  and 
seventeenth  were  not  pressed.  The  eight- 
eenth, twenty-fourth,  and  twenty-fifth  do  not 
seem  to  be  pressed,  as  later  another  witness 
testified  as  to  the  values  of  the  property  be- 
fore the  plant  was  in  operation,  which  those 
questions  related  to.  The  twentieth  does  not 
appear  to  us  to  l)e  material. 

[8, 1]  In  the  twenty-first  a  motion  to  strike 
out  all  the  testimony  of  Mr.  Herri  ken,  as  to 
the  values  of  the  properties  since  the  plant 
began  operation,  was  granted.  He  had  testi- 
fied as  to  the  values  of  the  several  jM-operttes 
before  the  plant  was  in  operation,  and  gave 
figures  as  to  the  present  values,  owing  to  the 
plant  There  have  been  no  sales  since  De- 
cember, 1915,  when  the  plant  started,  and 
evidence  of  the  values  after  the  plant  was 
erected  was  admissible.  Mr.  Merrlken  is  an 
experienced  real  estate  dealer,  and  was  fami- 
liar with  the  properties  before  and  after  the 
plant  was  started.  Keeping  in  mind  that  the 
suit  is  to  recover  damages  for  a  i)ermanent 
nuisance,  the  best  way  to  establish  them  Is  by 
proving  what  the  properties  were  worth  before 
and  what  they  are  worth  now.  If  a  witness 
does  not  give  satisfactory  reasons  for  his  c<»i- 
.  elusions,  the  Jury  would  not  likely  give  much 
credence  to.  his  testimony,  but  one  can  say 
what  the  property  Is  worth  now  Just  as  well 
as  he  can  say  what  it  was  worth  before  the 
plant  started  and  the  latter  was  admitted. 
Although  the  rule  Is  definitely  settled  In  this 
state  that  the  measure  of  damages  Is  the 
difference  between  the  value  before  and  that 
after  the  Injury  (Sattler  Cases,  supra;  West 
Md.  Ky.  Co.  V.  Jacques,  129  Md.  400,  99  Atl. 
549,  and  West.  U.  Telegraph  Co.  v.  Ilasche, 
130  Md.  126,  99  Atl.  991),  of  course  the  de- 
fendant is  only  liable  for  such  difCerence  in 
value  as  it  caused.  It  will  therefore  be 
admissible  for  the  defendant,  on  cross-exam- 


I  Ination  or  by  Its  testimony,  to  show  some 

I  other  cause  or   causes  for .  depreciation,  if 

I  there  be  any,  and  the  Jury  should  be  Instruct- 

1  ed  to  consider  all  such  circumstances.    The 

I  application  of  the  rule  is  not  free  from  dlf- 

{  Acuity  In  a  case  of  this  kind  in  order  to 

prevent  the  jury  from  holding  the  defendant 

responsible  for  some  diminution  it  did  not 

cause,  and  therefore  care  must  be  taken  to 

avoid  that  as  far  as  possible.     There  was 

error  in  striking  out  the  evidence  referred  to 

in  the  twenty-first  exception. 

.[10]  As  the  plaintiff  had  completed  the 
examination  in  chief,  it  was  in  the  discretion 
of  the  lower  court  to  determine  whether 
further  examination  of  the  witness  should  be 
I  permitted,  and  hence  there  was  no  error  In 
I  the  twenty-second  and  twenty-third  excep- 
tions. 

[1 1  ]  William  E.  Ferguson  was  shown  to  be 
a  real  estate  dealer  of  large  experience,  and 
said  he  had  been  familiar  with  properties 
In  this  section  for  the  past  10  years,  particn- 
larly  during  the  last  6  years,  although  he 
resided  in  Baltimore  city.  He  was  familiar 
with  this  particular  property,  and  hence  we 
cannot  agree  with  the  lower  court  that  he 
was  not  qualified  to  testify  as  an  expert 

[1 2]  The  question  in  the  twenty-sixth  excep- 
tion was  admissible  and  pertinent  It  was, 
"Can  you  tell  us  what  purposes  the  Jackson 
property  is  adapted  for?"  That  was  a  materi- 
al Inquiry,  and  If  he  had  been  permitted  to 
answer,  his  testimony  might  have  been  favor- 
able to  defendant  He  may  have  thought 
that  It  was  adapted  to  factories,  etc.,  which 
would  not  be  aCTbcted  by  -the  defendant's 
plant  If  it  can  be  shown  that  the  property 
Is  adapted  to  such  tilings,  the  Jury  snould 
be  so  Informed,  as  such  testimony  would 
reflect  upon  both  the  fact  of  diminution  vipl 
non,  and,  if  found  in  the  afllrmatlTe  by  the 
jury,  the  extent  of  it.  When  the  question  in 
the  twenty-sixth  exception  was  ruled  out,  the 
twenty-seventh,  twenty-eighth,  twenty-ninth, 
and  thirtieth  became  immaterial,  except  prob- 
ably to  reflect  upon  the  competency  of  the 
witness  to  answer  the  question  in  the  twenty- 
sixth:  We  find  no  reason  why  the  inquiries 
in  the  thirty-first  and  thirty-second  could  not 
be  made.  That  in  the  thirty-third  was  not 
In  proper  form.  The  thirty-fourtli,  thirty- 
fifth,  and  thirty-sixth  were  admissible. 

113]  Without  discussing  It  further,  that 
in  the  thirtj'-seventh  was  not  in  proper  form 
— "l)aslng  your  Judgment  upon  your  actual 
knowledge  of  this,"  etc. — Just  what  that  re- 
fers to  Is  not  clear,  and  we  cannot  say  there 
was  error  In  refusing  to  permit  it  to  be 
answered. 

For  the  reasons  given,  the  Judgment  must 
be  reversed. 

Judgment  reversed,  and  new  trial  awarded; 
the  appellee  to  pay  the  costs. 
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JONES  y.  STATE.     (No.  81.) 
(Court  of  Appeals  of  Maryland.    Jan.  16,  1918.) 

1.  Bastabds  ^s»62— Evidence. 

In  bastardy  trial,  prosecutrix  having  testi- 
fied as  to  negotiations  and  calculation  with 
her  by  accused'  as  to  cost  of  supporting  the 
child,  the  ori^nal  paper  made  in  accused's  pres- 
ence and  which  he  had  helped  to  prepare,  mak- 
ing such  calculation,  wag  admissible  in  cor- 
roboration of  her  testimony  as  to  paternity. 

2.  Bastabds  ®=>62— Evidence. 

Letters  written  by  one  accused  of  bastardy 
to  prosecutrix  were  admissible,  where  they 
tended  to  show  the  intimate  relations  which 
existed  between  them. 

3.  Witnesses  <S=»344(2)  —  Impeachment  — 
Pride  Unchastitt. 

Prosecutrix  in  bastardy  frial  could  not  be 
impeached  by  showing  her  prior  pregnancy  by 
another. 

4.  Bastards    ®=302 — Habmless    Ebbob— Ex- 
clusion or  Evidence. 

Accused  in  bastardy  trial  was  not  injured 
by  ex<du«on  of  evidence  of  prosecutrix's  prior 
pregnancy,  where  he  testified,  without .  contra- 
diction by  her,  that  "she  told  me  that  she  had 
been  in  that  condition  before." 

5.  Bastabds  €=>i.'>5— Evidence. 

In  bastardy  trial,  where  state's  witness  had 
testified  that  an  offer  of  taoney  by  accused  to 
prosecutrix  had  been  by  prosecutrix  refused 
upon  advice  of  an  attorney,  objection  was 
properly  overruled  to  a  question  what  reason 
there  was,  in  addition  to  the  attorney's  advice, 
for  not    accepting    the    money. 

6.  Bastabds  «=»55— Evidence. 

In  bastardy  trial,  where  state's  witness 
had  stated  that  accused  said  that  prosecutrix 
was  not  what  she  should  be,  it  was  proper  to 
sustain  an  objection  to  a  question  as  to  wit- 
ness' understanding  of  the  meaning  accused  in- 
tended to  convey  by  his  statement. 

7.  Bastabds    $=392— Harmless    Ebbo»— Ad- 
iiisaiON  or  Evidence. 

The  admission  in  a  bastardy  trial  of  evl- 
deoce  merely  tending  to  prove  an  undisputed 
fact  in  the  case,  the  pregnancy  of  prosecutrix, 
did  not  injure  accused. 

8.  Cbiminal  Law  «=>a83(2)— Rebitttal  Evi- 
dence. 

The  admission  or  rejection  of  rebuttal  evi- 
dence k  largely  in  the  sound  discretion  of  the 
eourt. 

Appeal  from  Circuit  Court,  Harford  Coun- 
ty;   Wm.  H.  Harlan,  Judge. 

"To  be  offlelally  reported." 

Royston  W.  Jones  was  convicted  of  bastar- 
dy, and,  from  an  order  for  bond  foC  support 
of  the  child,  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, BURKE,  THOMAS,  PATTISON,  URN- 
ER,  STOCKBRIDGE,  and  CONSTABLE,  JJ. 

S.  A.  Williams,  of  Bel  Air  (Thomas  H.  Rob- 
inson, of  Bel  Air,  on  the  brief),  for  appellant 
PUUp  B.  Perlman,  Asst  Atty.  Gen.  (Albert 
C.  Ritchie,  Atty.  Gen.,  and  Walter  R.  McCo- 
mas.  State's  Atty.,  and  Harry  S.  Carver,  both 
of  Bel  Air,  on  the  brief),  for  the  State. 

BURKE,  J.  Royston  W.  Jones,  the  appel- 
lant, was  indicted  in  the  circuit  court  for 
Harford  county  for  bastardy.  The  indict- 
ment wltlch  was  found  on  the  16th  day  of 
May,  1017,  charged  that  the  traverser  did,  on 


the  15th  day  of  July,  1916,  at  the  county 
aforesaid,  unlawfully  beget  on  the  body  of 
Mary  M.  Cunningham  a  female  illegitimate 
child,  of  which  child  the  said  Mary  was  aft- 
erwards delivered,  to  wit,  on  the  10th  day  of 
April,  1917;  that  said  child  was  born  alive, 
and  was  still  living  with  its  mother  in  the 
county  aforesaid  at  the  time  the  indictment 
was  found.  To  this  indictment  the  traverser 
pleaded  not  guilty.  Issue  was  Joined  upon 
the  plea,  and  the  case  was  tried  betpre  a 
Jury,  which,  on  the  25th  day  of  May,  1917,  by 
their  verdict,  found  the  traverser  guilty. 
The  court,  on  June  18,  1917,  ordered  that: 
"The  traverser  give  bond  to  the  state  of 
Maryland  in  the  penalty  of  $500,  conditioned 
to  pay  $10  per  month,  accounting  from  this 
date,  for  the  maintenance  of  the  child  to  the 
mother  or  person  having  said  child  in  custody, 
until  said  child  reaches  the  age  of  12  years  or 
during  the  life  of  same  if  she  should  die  before 
reaching  12  years  of  age;  and  to  pay  the  fur- 
ther sum  of  $40  to  the  mother  on  account  of  ex- 
pense incurred,  and  further  to  pay  the  reason- 
able funeral  expenses  of  said  child  should  she 
die  under  the  age  of  12  years;  and  in  default 
of  such  bond,  it  is  further  ordered  that  he  be 
and  is  hereby  committed  to  the  house  of  correc- 
tion for  two  years,  or  until  said  bond  be  given." 

This  order  was  passed  under  the  act  at 
1912  (chapter  163;  article  12,  {  5,  third  vol- 
ume of  the  Code).  The  appeal  before  us  was 
taken  by  the  traverser  from  this  Judgment  or 
order. 

It  is  the  settled  law  of  this  state  that  in 
cases  of  this  kind  "the  offense  which  the  law 
punishes  is  fornication,  which  term,  as  here 
used,  means  unlawful  sexual  intercourse, 
which  results  in  begetting  a  child,  and  the 
consummation  of  which  is  established  by  the 
birth  of  the  chUd."  Sheay  v.  State,  74  Md. 
62,  21  Atl.  607.  There  was  great  conflict  in 
the  evidence,  and  during  the  course  of  the 
trial  29  bills  of  exceptions  were  reserved  by 
the  traverser  to  rulings  of  the  court  upon 
questions  of  evidence.  Where  a  number  of 
the  exceptions  may  be  considered  together 
they  will  be  arranged  in  appropriate  groups, 
and  will  not  be  separately  discussed.  We  do 
not  find  it  necessary  in  order  to  dispose  of 
the  exceptions  to  discuss  at  length  the  evi- 
dence, but  will  deal  with  it  according  to  its 
general  purport  and  effect. 

Margaret  M.  Cunningham,  a  single  woman, 
in  1914  was  living  at  Highland  Station,  in 
Harford  county,  and  was  employed  by  Galley 
Bros.  &  Orr,  who  conducted  a  store  and  post 
office  at  that  place.  The  station  was  on  the 
line  of  the  Maryland  &  Pennsylvania  Rail- 
road, and  the  traverser,  who  was  engaged  in 
farming,  shipped  milk  from  that  point.  She 
became  acquainted  with  him  in  the  spring  or 
early  summer  of  1914.  She  testified  that  dur- 
ing the  fall  and  winter  of  1914  and  1916  the 
appellant  visited  her  frequently,  and  that  in 
the  spring  of  1915  they  became  engaged  to  be 
married,  and  that  two  or  three  months  after 
this  engagement  he  had  sexual  intercourse 
with  her,  and  that  this  improper  relation  con- 
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tlnued  from  the  summer  of  1915  nntll  the 
last  of  July  or  the  first  of  August  of  that 
year,  when  they  were  discontinued  and  not 
resumed,  because  she  had  learned  from  Dr. 
Famous,  whom  she  had  consulted,  that  she 
was  pregnant.  She  testified  at  the  first  op- 
portunity she  had  after  she  had  consulted  ur. 
Famous  she  Informed  the  appellant  of  her 
condition,  and  he  advised  her  to  wait  a  little 
while,  and  If  she  was  pregnant  he  would  mar^ 
ry  her.  She  further  testified  that  the  travers 
er  came  to  see  her  at  the  home  of  Mrs.  Deav- 
ers,  where  she  boarded,  on  the  night  of  No- 
vember 11,  1916,  and  she  gave  the  following 
evidence  as  to  a  portion  of  that  interview: 
"He  asked  me  how  much  money  it  would  take 
to  support  the  child;  we  counted  it  up,  and  he 
said  the  total  amount  for  12  years  at  $2.50 
a  week  was  too  much.  I  told  him  I  would  have 
to  do  with  one-half  to  provide  for  the  child, 
which  was  $780  for  six  years.  He  said  he 
would  do  that  at  $2.50  a  week;  we  counted 
it  up;  he  was  there  and  helped  to  count  it  up. 
After  we  counted  up  what  the  amount  would 
be  at  $2.50  a  week  for  12  years,  he  said  that 
was  too  much.  I  told  him  if  he  would  help 
me  in  the  support  of  the  child,  and  if  he  would 
pay  $780,  whidi  would  provide  for  it  for  six 
years,  if  that  would  be  satisfactory,  and  he  said 
It  would,  and  he  wrote  down  tiiat  he  would  pay 
that  much." 

[1]  The  first  and  second  exceptions  were 
taken  to  the  action  of  the  court  in  admitting 
in  evidence  this  paper,  made  in  the  presence 
of  the  traverser  and  which  be  had  helped  to 
prepare,  as  testified  to  by  the  prosecutrix, 
and  the  third  exception  was  to  the  overruling 
of  a  motion  to  strike  out  a  certain  answer  re- 
ferring to  calculations  which  the  witness  had 
made  at  the  time  the  paper  was  prepared. 
These  rulings  were  correct.  If  a  man  enter 
into  a  calculation  with  a  pregnant  woman, 
with  whom  for  many  months  previous  he  has 
had  repeated  acts  of  sexual  intercourse,  as  to 
what  it  would  cost  to  support  an  Illegitimate 
child  for  12  years,  and  then  offers  to  pay  her 
$780  to  provide  for  the  child  for  that  time, 
these  facts  would  be  strong  evidence  that  he 
was  the  father  of  the  child,  and  the  original 
paper,  containing  the  result  of  the  calculation 
made  under  the  circumstances  stated,  was 
properly  admitted  in  corroboration  of  the  witr 
ness'  testimony. 

[2]  The  fourth,  fifth,  sixth,  seventh,  eighth, 
and  ninth  exceptions  were  reserved  to  the  ac- 
tion of  the  court  In  admitting  in  evidence  cer- 
tain letters  written  by  the  traverser  to  Miss 
Cunningham.  These  letters  were  properly  ad- 
mitted. It  Is  unnecessary  to  transcribe  them 
in  tills  <H>inion,  but  they  tend  to  show  the  in- 
timate character  of  the  relations  which  exist- 
ed between  the  parties.  3  R.  C.  L.  S  44.  The 
letter  oblected  to  in  the  ninth  exception  we 
regard  as  being  of  great  probative  value  in 
view  of  the  testimony  of  the  api)ellant  that 
his  Illicit  relations  with  the  prosecutrix  ceas- 
ed in  the  winter  of  1916.  This  letter  was  not 
dated,  but  it  came  in  an  envelope  stamped 
July  12,  1916. 

[1,4]  Miss  Cunningham,  on  cross-examin- 
ation, was  asked  if  she  had  ever  been  preg- 


nant before,  and  if  she  did  not  know  the 
signs  of  pregnancy,  and  she  answered  both 
questions  in  the  negative.  Counsel  for  the 
appellant  then  made  the  following  offer: 

"For  the  purpose  of  contradicting  this  wit- 
ness and  of  testing  her  credibility,  as  well  as 
showing  her  knowledge  of  the  signs  of  preg- 
nancy, counsel  for  the  traverser  then  proposed 
to  show  by  her  that  on  the  2d  day  of  March, 
1917,  in  the  nresence  of  the  court  stenographer, 
Messrs.  McComas  and  Carver,  Royston  W. 
Jones,  and  S.  A.  Williams,  and  of  Lewis  J. 
Williams,  the  justice  of  the  peace  before  whom 
her  evidence  was  being  taken  under  the  statute 
in  this  case,  this  witness  testified  under  oath 
that  she  had  been  pregnant  in  January,  1914, 
as  the  result  of  improper  relations  with  Gny 
Scarborough,  and  that  he  [Scarborough]  took 
her  to  Dr.  Arthur  in  January,  1914,  to  hare 
an  operation  performed;  that  the  doctor  per- 
formed some  kind  of  an  operation;  she  did  Dot 
know  what  kind." 

The  state  objected  to  this  offer  of  proof, 
and  its  objection  was  sustained,  and  this 
ruling  constitutes  the  tenth  exception.  It  la 
said  in  3  R.  a  L.  8  44,  that: 

"Evidence  is  admissible  to  show  that  the 
mother  had  sexual  intercourse  with  other  men 
at  about  the  time  the  child  was  begotten,  but 
evidence  tending  to  show  that  she  had  illicit  con- 
nection with  other  men^  and  interrogatori*^ 
made  with  a  view  to  elicit  that  fact  from  her 
must  be  confined  to  a  period  when  in  the  course 
of  nature  it  would  have  been  possible  for  the 
child  to  be  the  result  of  such  intercourse." 

See  elaborate  note  to  Weatherford  v, 
Weatherford,  56  Am.  Dec.  206,  and  to  State 
V.  Roderick,  14  L.  R.  A.  (N.  S.)  T34. 

It  is  said  in  Poe  on  Pleading  &,  Practice, 
second  volume,  {  277,  that: 

"Although,  in  practice,  great  latitude  Is  pei^ 
mitted  on  cross-examination,  still  a  witness 
cannot  be  cross-examined  upon  irrelevant  mat- 
ter for  the  purpose  of  impeaching  him:  and 
when  immaterial  evidence  has  been  thus  brought 
out,  it  is  not  competent  for  the  party  eliciting 
Ic  to  contradict  it,  but  he  will  be  bound  by  the 
answer  of  the  witness."  Sloan  t.  Edwards,  61 
Md.  89. 

Under  the  authorities  dted  it  would  seem 
clear  that  it  was  not  competent  to  prove  as 
a  fact  that  the  prosecutrix  Iiad  been  preg- 
nant in  1914,  as  tl^e  result  of  improper  re- 
lations with  Cuy  Scarborough.  The  evidence 
proposed  to  be  offered  was  intended  to  in- 
troduce In  evidence  her  admissions  as  to  a 
matter  which  we  think  was  wholly  collater- 
al. But  we  do  not  think  the  appellant  was 
injured  by  this  ruling,  especially  as  it  was 
testified  by  the  traverser,  and  not  contradict- 
ed by  the  prosecutrix,  that  "she  told  me  that 
she  had  lieen  in  that  condition  before  in 
1914." 

[5]  The  eleventh  exception  was  taken  dur- 
ing the  examination  of  Mrs.  WyUsey.  She 
testified  that  at  a  meeting  In  Tork,  the  tra- 
verser had  offered  the  prosecutrix  about 
$152,  and  that  this  offer  was  refused  upon 
the  advice  of  an  attorney  whom  she  had  pre- 
viously consulted.  She  was  then  asked  this 
question,  to  which  the  traverser  objected, 
and  his  objection  was  overruled: 

"In  addition  to  the  advice  of  your  counsel, 
Mr.  Weaver,  we  want  to  know  why  the  money 
was  not  accepted." 
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We  can  see  no  merit  in  tbis  exception,  as 
tbe  explanation  of  the  refusal  to  accept  the 
money,  as  appears  by  the  answer,  was  prop- 
erly admitted. 

[I]  Tbere  was  no  error  In  tbe  ruling  on 
the  twelfth  exception.  Tbe  witness,  Mrs. 
WyUsey,  had  testified  that: 

In  tbe  same  conversation  referred  to  in  the 
eleventh  exception,  the  appellant  said  that  he 
would  bring  24  men  who  would  testify  as  to  hor 
character;  and  that  she  was  not  what  she 
should  be.  "Q.  In  what  respect?  A.  I  don't 
kaow;  ask  him.  Q.  I  want  to  know  what  he 
said,  whether  he  indicated  in  what  respect 
thpj  would  show  what  her  character  was.  A. 
No  more  than  any  one  woald  naturally  sup- 
pose: I  don't  think  you  are  to  give  your  sup- 
position in  your  answer.  Q.  I  want  to  know 
what  yon  understood  by  it' 

Tbe  court,  upon  objection,  refused  to  al- 
low tbe  question  to  be  answered.  The  wit- 
ness gave  to  the  Jury  what  the  appellant 
said,  and  It  was  for  them  to  say  what  he 
meant,  and  her  understanding  of  tbe  mean- 
ing he  Intended  to  convey  was  properly  rul- 
ed to  be  inadmissible. 

[7]  The  appellant  was  not  Injured  by  tbs 
ruling  In  the  thirteenth  exception,  as  tbe 
answer  of  Dr.  Famous  merely  toided  to 
prove  an  undisputed  fact  In  the  case,  viz. 
the  pregnancy  of  Miss  Cunningham.  We 
find  no  error  In  the  ruUng  on  tbe  fourteenth 
exception,  for  the  reasons  stated  In  discuss- 
ing tbe  tenth  exception. 

In  tbe  fifteenth,  sixteenth,  seven  teen  tli, 
and  eighteenth  exceptions  it  was  proposed  to 
offer  evidence  tending  to  show  that  Miss 
Cunningham  had  been  Intimate  with  other 
men  in  1914  and  1915.  This  evidence  was 
Inadmissible  under  tbe  rules  of  law  stated 
above,  and  was  properly  excluded.  Such 
evidence  was,  however,  afterwards  offered, 
without  objection  In  tbe  cross-examination 
of  the  traverser. 

[I]  The  nineteenth,  twentieth,  twenty-first, 
twenty-second,  twenty-third,  twenty-fourth, 
twenty-fifth,  twenty-sixth,  twenty-seventh, 
and  twenty-eighth  exceptions  were  reserved 
to  the  admission  of  testimony  offered  by  the 
state  in  rebuttal.  The  admission  or  rejec- 
tion of  such  evidence  Is  a  matter  resting 
largely  in  the  sound  discretion  of  the  court. 
The  rule,  as  stated  by  Mr.  Poe,  In  his  second 
volume  on  Pleading  &  Practice,  §  287,  Is : 

"Wlien  the  defendant  has  concluded  his  testi- 
mony, the  plaintiff,  In  those  cases  where  the 
burden  of  proof  rests  on  him,  and  where,  in 
chief,  he  has  accordingly  gone  into  his  whole 
case,  U  entitled  to  introduce  what  is  called 
rebutting  evidence — that  is  to  say,  evidence  in 
regard  to  snch  new  points  and  questions  as 
were  first  opened  by  the  defendant's  evidence. 
Tbe  nile  is  that  the  plaintiff  will  be  required  to 
go  fully  into  his  own  case  in  chief  on  these  is- 
snes  as  to  which  he  holds  the  substantial  af- 
firmative, and  where,  therefore,  the  burden  of 
proof  rests  on  him:  and  hence,  in  reply  to  the 
case  made  by  the  defendant,  he  will  ordinarily 
be  limited  to  what  is  strictly  rebutting  evidence. 
Still,  it  is  not  always  easy  to  draw  the  line 
between  what  is  rebutting  evidence  and  what 
is  evidence   properly   adducible  in   chiefi     The 


subject  is  one  which  is  addressed  to  the  sound 
discretion  of  the  conrt;  and  the  appellate  court 
will  not  reverse  for  an  error  on  this  point,  un- 
less the  ruling  of  the  conrt  below  was  both 
manifestly  wrong  and  substantially  injurious. 
Indeed,  as  a  general  rule,  in  such  cases  no  ap- 
peal will  lie." 

We  find  no  error,  under  the  rules  stated, 
in  any  of  these  rulings.  Some  of  this  evi- 
dence had  reference  to  new  matters  testi- 
fied to  by  the  appellant,  and  of  which  the 
prosecutrix  had  no  knowledge.  If  her  evi- 
dence be  true;  and  some  of  It  to  special  mat- 
ters of  defense  which  the  state  could  not  an- 
ticipate. The  twenty-ninth  exception  is 
without  merit.  The  evidence  that  Miss  Cun- 
ningham had  $100  in  bank  was  of  little  or 
no  Importance  In  the  ease. 

After  the  best  consideration  we  are  able 
to  give  the  case.  In  our  opinion  there  was  no 
error  of  law  committed  by  tbe  trial  court 
that  would  Justify  us  In  reversing  tbe  Judg- 
ment, and  it  vrlll  therefore  be  affirmed. 

Judgment  affirmed,  with  costs. 


STATE  V.  HARDEJSTY.    (No.  94.) 

(Court  of  Appeals  of  Maryland.     Jan.  16, 
1918.) 

1.  Babtabos  «s»36— Venxtk. 

Under  the  provisions  of  Code  Pub.  Gen. 
Laws  1904,  art.  12,  as  amended  by  Acts  1912, 
c.  163,  as  to  bastardy,  the  jurisdiction  of  tbe 
alleged  father's  residence  and  that  of  the  child's 
domicile,  within  the  limits  of  the  state,  are 
equally  available  for  a  prosecution  of  the  al- 
leged father  for  bastardy. 

2.  Cbiminai.  I^w  <8=»1069(2)— Tiucg  of  Tak- 
INO  Appeal. 

Rule  23  of  the  Conrt  of  Appeals  (80  Atl.  zi>, 
requiring  appeal  or  writ  of  error  in  iriminal 
cases  to  be  taken  within  80  days  from  judgment 
or  sentence,  is  not  inconsistent  with  Code  Pub. 
Gen.  Laws  1904,  art  6,  §  80,  providing  that 
criminal  appeals  may  be  taken  in  the  same 
manner  as  in  civil  cases,  since  the  statute  re- 
fers specifically  to  the  manner  and  not  time  of 
taking  appeals. 

Appeal  from  Circuit  Court,  Prince  George's 
County. 

"To  be  officially  reported." 

Dudley  R.  Hardesty  was  Indicted  for  bas- 
tardy, and  demurred.  FrcMm  a  Judgment  for 
defendant  on  the  demurrer,  tbe  State  ap- 
peals.   Appeal  dismissed. 

Argued  before  BOTD,  C.  J.,  and  BURKE, 
URNER,  STOCKBRIDGB,  and  CONSTA- 
BLE, JJ. 

Philip  B.  Perlman,  Asst  Atty.  Gen.,  and 
Albert  C.  Ritchie,  Atty.  Gen.  (S.  Marvin 
Peach,  State's  Atty.,  of  Upper  Marlboro,  on 
the  brief),  for  the  State.  William  J.  Neale, 
of  Washington,  D.  C.  (Geo.  B.  Merrick,  of 
Upper  Marlboro,  on  the  brief),  for  appellee. 

URNER,  J.  The  Indictment  In  this  case 
charges  the  appellee  with  having  begotten, 
on  the  body  of  tbe  woman  therein  named.  In 
St  Mary's  county,  a  male  bastard  child,  who 
was  bom  In  Baltimore  dty,  tbe  temporary 
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residence  of  the  mother,  and  Is  now  living 
In  JPrlnce  George's  county,  where  the  pros- 
ecution was  Instituted.  A  demurrer  to  the 
indictment  was  filed  and  sustained  on  the 
ground  that  as  the  fornication  was  alleged 
to  have  been  committed  in  St.  Mary's  coun- 
ty, the  accused  was  subject  to  indictment 
only  in  that  jurisdiction  where  he  resides. 
The  appeal  is  from  a  Judgment  for  the  de- 
fendant on  the  demurrer. 

The  law  of  this  state  relating  to  bastardy 
and  fornication,  as  amended  by  the  act  of 
1912  (chapter  163),  and  constituting  article 
12  of  the  Code  of  Public  General  Laws,  con- 
tains the  following  provisions  affecting  the 
question  we  are  called  upon  to  decide: 

"2.  Whenever  any  woman  who  has  been  de- 
livered of  or  who  is  pregnant  with  a  bastard 
child,  shall  in  writing  under  oath,  accuse  any 
person  before  a  justice  of  the  peace,  having 
criminal  jurisdiction,  of  being  the  father  of  the 
said  bastard  child,  such  justice  of  the  peace 
shall  by  his  warrant  cause  such  person  to  be 
brought  before  him,  and  if  the  said  accused  per- 
son is  not  to  be  found  in  the  county  or  city, 
of  Baltimore,  as  the  case  may  be,  then  said  jus- 
tice of  the  peace  shall  transmit  a  warrant  to 
the  sheriff  of  the  county  or  city  of  Baltimore, 
as  the  case  may  be,  in  which  said  accused  per- 
son is  to  be  found,  who  shall  cause  the  arrest 
of  the  said  accused  person  and  deliver  him  into 
custody  of  an  officer  of  the  county  or  city  of 
Baltimore,  as  the  case  may  be,  from  which  the 
said  warrant  issued,  to  be  taken  before  said 
justice  of  the  peace." 

The  two  next  succeeding  sections  direct 
the  course  of  proceedings  upon  the  appear- 
ance of  the  accused  before  the  Justice  of  the 
peace,  including  the  passage  of  an  order  re- 
quiring the  accused — 

"to  give  bond  to  the  state  of  Maryland  in  a  pen- 
alty not  exceeding  $500,  with  good  and  sufficient 
securities,  conditioned  that  he  will  appear  at 
the  next  term  of  the  circuit  court  of  the  coun- 
ty from  which  said  warrant  issued,  or  the 
criminal  court  of  the  city  of  Baltimore,  as  the 
case  may  be,  or  to  any  later  term  of  such  court, 
after  the  birth  of  said  child." 

And  section  6  provides: 

"Immediately  upon  the  passage  of  said  order, 
said  justice  of  tiie  peace  shall  transmit  the 
original  papers  and  a  transcript  of  the  proceed- 
ings had  before  him  to  said  circuit  court  or  the 
criminal  court  of  the  city  of  Baltimore,  as 
the  case  may  be,  and  thereupon,  but  not  before 
said  woman  shall  have  been  delivered,  the  same 
proceedings  shall  be  bad  as  in  other  criminal 
cases,  and  if  the  accused  person  shall  be  found 
guilty  by  the  verdict  of  a  jury,  or  by  the  court, 
if  the  case  be  tried  before  the  court,  the  court 
shall  immediately  order  such  person  to  give 
bond  to  the  state  of  Maryland  in  a  penalty  not 
exceeding  .foOO,  with  good  and  sufficient  securi- 
ties, conditioned  to  pay  for  the  maintenance  and 
support  of  said  child,  to  the  mother,  or  to  the 
person  having  said  child  in  custody,  or  to 
the  county  or  to  the  city  of  Baltimore,  as  the 
case  may  be,  if  said  child  be  a  public  charge, 
until  said  child  reaches  the  age  of  twelve  years, 
*  *  ♦  such  sum,  not  exceeding  $15  per  month, 
as  the  court  shall  by  order  direct.    •    «    •  " 

In  the  law  as  It  stood  prior  to  the  enact- 
ment of  the  amending  statute  from  which  we 
have  quoted,  it  was  provided  that  the  puta- 
tive father  of  the  illegitimate  child  should 
be  proceeded  against  as  such  in  the  county  or 


city  of  bis  residence.  Oode  1904,  H  2,  3. 
Tbe  elimination  of  this  provision  was  one  of 
the  important  changes  ^ected  by  the  act  of 
1912.  Neither  the  pre-existing  nor  the  pres- 
ent statute  has  required  the  prosecution  of 
the  putative  father  to  be  conducted  In  the 
county  where  the  fornication  resulting  in  tbe 
illegitimate  birth  was  committed.  It  is  true 
that  the  fornication,  having  such  a  result, 
is  the  offense  against  which  the  proceeding 
is  directed.  While  that  offense,  in  the  view 
of  the  statute.  Is  not  consummated  until  the 
birth  of  the  child,  yet  it  is  the  fornication 
which  the  law  Is  designed  to  punish  by  the 
exaction  of  the  prescribed  bond  of  indemnity, 
or  by  imprisonment  In  default  of  compliance 
with  that  requirement.  Sheay  v.  State,  74 
Md.  52,  21  Atl.  807:  Lynn  v.  State,  84  Md.SO, 
35  Atl.  .21;  Neff  v.  State,  57  Md.  391;  Al- 
len y.  State,  128  Md.  266,  97  Atl.  362 ;  Jones 
V.  State  (present  term)  103  Atl.  459.  It  was 
accordingly  held  in  Sheay  v.  State,  supra, 
that  the  father  of  an  illegitimate  child  begot- 
ten in  Maryland  but  born  in  Pennsylvania 
was  liable  to  prosecution  in  the  county  of  his  j 
residence  in  this  state  under  the  bastardy 
law  then  in -force.  But  it  was  not  then,  nor 
is  it  now,  provided  that  the  prosecution  must 
be  in  the  county  or  city  where  the  fornica- 
tion occurred.  It  was  in  the  Jurisdiction 
of  the  putative  father's  residence,  though  the 
act  to  be  punished  may  have  been  committed 
elsewhere  in  the  state,  that  the  proceeding 
was  to  be  Instituted  under  the  former  law. 
In  repealing  that  provision  the  new  statute 
has  substituted  no  equivalent  restriction  as 
to  the  place  where  such  a  prosecution  shall 
originate.  The  mother  of  the  illegitimate 
child  may  now  accuse  the  father  •  "before  a 
Justice  of  the  peace  having  criminal  Jurlsdlfr 
tlon,"  who  is  authorized  and  directed  to 
cause  the  accused  to  be  arrested  on  a  war- 
rant to  the  sheriff  of  the  county  "where  he 
is  to  be  found,"  and  to  be  brought  before  the 
justice  for  the  preliminary  proceedings  speci- 
fied In  the  statute,  and  for  subsequent  indict- 
ment and  trial  in  the  same  county  in  which 
the  warrant  was  issued.  The  defendant  in 
such  a  case  is  therefore  not  entitled  to  de- 
feat the  prosecution  merely  upon  the  ground 
that  it  was  not  begun  In  the  county  where  he 
resides,  and  where  the  alleged  offense  was 
committed. 

While  tbe  bastardy  law  is  punitive  in  Its 
nature,  one  of  the  main  objects  it  has  in  view 
is  to  require  the'  father  of  the  illegitimate 
child  to  give  security  to  Its  mother  or  cus- 
todian for  its  maintenance  and  support,  and 
to  indemnify  the  public  against  such  an  ob- 
ligation. The  bond  Into  which  the  father  en- 
ters is  in  terms  for  the  benefit  of  any  per- 
son by  whom  the  child  is  being  maintained, 
or  of  the  county,  or  tbe  city  of  Baltimore,  as 
the  case  may  be,  if  the  child  should  be  a 
public  charge.  Robinson  v.  State,  68  Md. 
619,  13  Atl.  378;  Sheay  v.  State,  supra; 
Code,  art.  12,  {  6.     For  the  purposes  of  a 
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prosecution  having  sucb  an  Indemnity  as  Ita 
object,  the  county  where  the  child  Is  actual- 
ly living  and  being  supported  affords  an  ap- 
propriate and  clearly  competent  Jurisdic- 
tion, under  the  terms  of  the  statute,  within 
which  to  conduct  the  proceeding. 

[13  While  the  law  does  not  require,  yet 
neither  does  It  prevent,  the  preferment  and 
trial  of  a  charge  like  the  pres«it  In  the  coun- 
ty where  the  accused  resides;  and  on  the 
other  hand,  while  the  statute  permits.  It  does 
not  direct  the  proceeding  to  be  Inaugurated 
In  the  county  where  the  child  la  being  main- 
tained. Under  the  broad  provisions  of  the 
law.  In  Its  existing  form,  the  Jurisdiction  of 
the  alleged  father's  residence,  and  that  of  the 
child's  domicile,  within  the  limits  of  the 
state,  are  equally  available  for  such  a  prose- 
cution. 

[2]  As  we  are  of  the  opinion  that  the  In- 
dictment was  not  demurrable,  the  Judgment 
for  the  defendant  on  the  demurrer  would  be 
reversed  If  the  case  were  properly  before  us 
on  appeal.  Bnt  it  appears  from  the  record 
that  the  Judgment  was  entered  on  June  15, 
1017,  and  that  the  appeal  was  not  taken  un- 
til August  13,  1917.  There  was  thus  an  In- 
terval of  nearly  two  months  .between  the 
dates  of  the  Judgment  and  of  the  appeal. 
By  rule  23  (80  Atl.  xl)  of  this  court,  relating 
to  appeals,,  it  Is  provided  that  In  criminal 
cases  an  appeal  or  writ  of  error  allowed  by 
law  shall  be  taken  within  30  days  from  the 
date  of  Judgment  or  sentence.  This  rule  re- 
quires that  the  present  appeal  be  dismissed. 
"There  Is  no  Inconsistency  between  the  rule, 
which  became  effective  Janiiarj'  1,  1909,  and 
the  pre-existing  act  of  1892  (chapter  506; 
Code,  art.  5,  |  80),  which  provides  that: 

"Appeals  from  judgments  in  criminal  cases 
may  be  taken  in  the  same  manner  as  in  civil 


The  statute  refers  specifically  to  the  man- 
ner and  not  to  the  time  of  taking  the  appeals, 
and  hence  does  not  apply  to  criminal  cases 
the  larger  time  limit  within  which  appeals 
in  civil  cases  may  be  entered.  But  while  It 
Is  our  conceded  duty  to  dismiss  the  appeal, 
the  Attorney  General  has  urged  the  court  to 
render  Its  opinion  on  the  question  raised  by 
the  record,  as  it  is  one  of  practical  impor- 
tance in  cases  of  this  nature.  The  conclu- 
sion we  have  reached  upon  the  subject  has 
been  stated  in  compliance  with  that  request. 

Appeal  dismissed. 


FIRST  NAT.  BANK  OF  CATONSVILLB  v. 
CARTER.     (No.  41.) 

(Court  of  Appeals  of  Maryland.    Jan.  17, 1918.) 

1.  Tbusts  «=»72— Resuwino  Trusts. 

Where  title  is  taken  in  the  name  of  another 
tlian  the  person  paying  the  purchase  price,  a  re- 
sulting trust  arises  in  favor  of  tlie  latter. 


2.  JuooMENT  €=»780(5)— liiBN— Pbopebtt  Af- 
fected—Resulting Tbust. 

The  interest  of  a  resulting  trustee  is  not  sub- 
ject to  the  lien  of  a  judgment  against  him. 

3.  Equity  ^=»65(1)— Clean  Hanbs. 

l%e  requirement  of  clean  bands  is  no  de- 
fense when  defendant  cannot  show  injury  to 
him  through  plaintiff's  acts. 

4.  Estoppel  «=>58— Cloud  on  Title. 

Plaintiff  was  not  estopped  to  sue  to  remove 
a  cloud  on  his  title  because  he  called  such 
cloud  to  defendant's  notice^  where  at  the  same 
time  he  offered  to  show  its  invalidity  as  a  claim. 

Appeal  from  Circuit  Court,  Baltimore 
County;  Frank  I.  Duncan,  Judge. 

"To  be  ofBclally  reported." 

Suit  by  M.  Fillmore  Carter  against  the 
First  National  Bank  of  CatonsvlUe.  From 
decree  for  plaintiff,  defendant  apjpeals.  Af- 
firmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  TJRNER, 
STOCKBRIDGB,  and  CONSTABLE,  JJ. 

Lewis  W.  Lake  and  Edwin  J.  Farber,  both 
of  Baltimore,  for  appellant  Harry  E.Karr, 
of  Baltimore,  for  appellee. 

CONSTABLE,  J.  The  points  raised  by  this 
appeal  present  questions,  in  our  opinion, 
simple  and  easy  of.  solution.  The  appellee 
filed  a  bill  in  which  he  prayed  the  court  to 
grant  an  injunction  perpetually  restraining 
the  appellant  from  levying  or  attempting  to 
levy  an  execution  on  property  described  In 
the  bill,  and  to  clear  his  property  of  a  cloud 
upon  his  title.  The  bill  alleged  that,  being 
desirous  of  acquiring  by  purchase  a  certain 
lot  of  ground  adjoining  the  property  whereon 
be  resided.  In  Baltimore  county,  he  author- 
ized a  Mrs.  Adele  Callow  to  secure  it  from 
the  owner  thereof;  that  Mrs.  Callow,  so  act- 
ing as  his  agent,  did  purchase  the  lot  for 
$1,200  from  the  owner,  using  the  money  of 
the  appellee  for  the  purpose;  that,  on  the 
day  the  purchase  money  was  paid  over,  a 
deed  conveying  the  property  to  her  was  ex- 
ecuted, and  on  that  same  day  she  conveyed 
the  property  to  the  appellee,  and  the  two 
deeds  were  sent  to  the  record  office  to  be 
recorded ;  that  after  the  conveyances  the  ap- 
pellee learned  that  a  Judgment  for  $770.88 
against  Mrs.  Callow  and  In  favor  of  the  ap- 
pellant had  been  entered  In  the  circuit  court 
for  Baltimore  county  before  the  conveyance 
to  Mrs.  Callow,  and  was  still  on  the  docket 
of  said  court  unsatisfied;  that  the  appel- 
lant claimed  the  property  was  subject  to  the 
lien  of  the  said  Judgment,  and  had  threaten- 
ed that  unless  the  appellee  satisfied  the 
judgment  it  would  issue  execution  on  the 
property;  that  the  appellee  had  explaltaed  to 
the  appellant  the  true  state  of  facts  as  to  the 
conveyance,  and  offered  to  present  all  evi- 
dence supporting  his  representations,  but 
the  appellant  continues  to  threaten  execu- 
tion. 

The  injunction  was  Issued  as  prayed.    The 
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appellant  answered,  and  his  whole  defense 
is  embodied  In  the  following  allegations : 

"(a)  That  the  said  Adele  Callow,  at  the  time 
of  the  execution  of  the  deed  by  Arthur  W.  Rob- 
son  and  Julia  M.  Robson,  his  wife,  to  her,  did 
take  and  actually  bold  a  beneficial  interest  in 
the  property  therein  described. 

"(b)  That  the  said  complainant  M.  Fillmore 
Carter  does  not  come  into  this  court  with  clean 
hands,  as.  according  to  the  bill  of  complaint,  he 
alleges  that  the  said  Adele  Callow  was  his 
agent,  and  acting  upon  his  instructions  delib- 
erately defrauded  the  said  Robson  and  his  wife 
in  her  dealings  with  them  as  his  agent,  and  is 
therefore  not  entitled  to  any  relief  in  this  court. 

"(c)  That  the  said  M.  Fillmore  Carter,  on 
October  29,  1915,  at  the  respondent's  bank,  stat- 
ed to  one  Arthur  C.  Montell,  tlie  cashier  of  the 
bank,  that  said  Adele  Callow  bad  purchased  the 
property  from  said  Robson,  and  that  he  had 
purchased  the  property  from  Mrs.  Callow  on 
October  28,  1915,  and,  relying  upon  this  state- 
ment, your  respondent  issued  an  execution  on 
the  property  aforesaid,  and  has  been  occasioned 
expen.se  and  actual  labor,  and  therefore  the  said 
M.  Fillmore  Carter  should  be  estopped  from  de- 
nying the  allegations  which  he  made,  which  your 
respondent  acted  upon,  and  which  would  now  be 
to  Its  prejudice  and  injury." 

[1,  2]  That  Mrs.  Callow,  in  purchasing  the 
property  with  the  appellee's  money,  was  act- 
ing solely  for  the  appellee,  and  that  she  did 
not  take  or  hold  any  beneficial  Interest  there- 
in, is  too  clear  for  any  doubt,  as  appears 
from  the  testimony  in  the  record. 

In  Dixon  v.  Dixon,  123  Md.  44,  90  Atl.  846, 
Ann.  Cas.  1915D,  616,  Judge  Burke,  speaking 
for  the  court,  very  extensirely  reviewed  the 
authorities  of  this  and  other  Jurisdictions  in 
dealing  with  questions  involved  in  the  pay- 
ment of  the  purchase  money  for  property  by 
one  party  while  the  title  was  taken  in  the 
.  name  of  another,  and  announced  this  prin- 
ciple as  established  by  the  authorities: 

"The  general  rnle  is  well  settled  that  when 
the  purchase  price  is  paid  by  one  person  and 
the  title  is  taken  in  the  name  of  another  a  re- 
sulting trust  arises  in  favor  of  the  person  pay- 
ing the  purchase  money,  and  the  holder  of  the 
legal  title  becomes  a  trustee  for  him." 

Like  to  all  general  rules  there  are  some  ex- 
ceptions, but  the  facts  as  proven  In  this  case 


are  not  subject  to  an^  of  them,  and  in  our 
opinion  these  facts  make  a  clear  case  of  re- 
sulting trust  Dorsey  v.  Clarke,  4  Har.  &  J. 
551;  Thomas  v.  Standiford,  49  Md.  182; 
Jcrfmson  T.  JohnsMi,  96  Md.  144,  53  Atl.  792; 
Witts  V.  Homey,  69  Md.  584;  Johns  y.  Oar- 
roU,  107  Md.  436,  69  Atl.  36;  Phllbin  y.  Wat- 
son, 129  Md.  497,  99  Atl.  675. 

It  is  therefore  plain,  upon  the  authorities, 
that  the  appellee  having  paid  the  whole  of 
the  purchase  money  through  his  agent,  that 
her  holding  of  the  property  must  be  consid- 
ered at  law  as  a  trusteeship  for  the  appellee. 

/[3]  As  to  the  appellant's  defense  that  the 
appellee  did  not  come  Into  court  with  clean 
hands,  we  are  of  the  opinion  It  has  no  force, 
not  only  tor  the  reason  that  from  the  alle- 
gations and  the  testimony  we  are  unable  to 
see  that  any  fraud  was  practiced  upon  the 
vendCHT  ot  Mrs.  Callow,  but  for  the  further 
reason  that  this  defense  would  not  be  open 
to  the  appellant;  for,  admittedly,  there  was 
no  fraud  practiced  upon  him,  the  appellant 
The  fact  that  Mrs.  Callow  took  title  to  the 
property  In  her  own  name,  as  trustee,  has 
not  Injured  the  appellant,  so  far  as  affecting 
the  Judgment,  which  he  now  holds  as  be  did 
before. 

"In  order  to  create  an  estoppel  In  pals,  the 
party  pleadin|;  it  must  have  been  misled  to  his 
injury ;  that  Js,  he  must  have  suffered  a  los.s  of 
a  substantial  character,  or  have  been  indnced  to 
alter  his  position  for  the  worse  in  some  material 
respect"    16  Cyc.  744.  / 

[4]  The  appellant  contends,  further,  that 
since  he  was  put  to  expense  in  this  litigation 
through  remarks  made  by  the  appellee  to  the 
cashier  of  the  appellant,  the  appellee  should 
be  estopped  from  denying  them.  There  la 
no  force  In  this  contention.  He  could  have 
avoided  all  of  tlils  expense  and  trouble  by 
merely  looking  at  the  proof  ^hlch  the  appel- 
lee offered  to  present  to  hlro,  and  which  is 
presented  so  clearly  In  this  record.  We  will 
therefore  affirm  the  decree. 

Decree  affirmed,  with  costs  to  the  appel- 
lee. 
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Snpreme  Judicial  Court  of  Maine. 
1918.) 


March  30, 


L  Insurance    €=»3T8(1)   —  Knowlesqe   of 

Under  Rev.  St  c.  68,  |  119,  knowledge  of 
life  insurance  a^ent,  regarding  the  risk  of 
false  statements,  is  that  of  the  company  which 
is  bound  thereby. 

2.  Inbubance  ®=>378(2)  —  Knowuedge  or 
Agent. 

Under  such  etatnte,  if  the  applicant  for  life 
insurance  makes  false  statements  to  the  medical 
officer,  without  the  knowledge  of  the  insurance 
agent,  the  company  is  not  bound  thereby,  since 
the  medical  examiner  is  an  employ^,  and  not  an 
agent. 

3.  I.^SimAITCE    «=s>378(l)    —    ENOWLBDOa    OF 

Agent. 
Bev.  St  c.  53,  i  119,  oroviding  that  insur- 
ance agents  shall  be  regarded  as  in  the  place  of 
the  company  in  aU  respects  regarding  any  in- 
nirance  effected  by  them,  does  not  render  the 
company  liable  in  spite  of  false  statements  made 
to  the  medical  examiner,  and  not  known  to  be 
false  by  the  agent;  especially  where  the  medical 
examination- containing  the  false  statements  is 
sever  communicated  to  the  agent 

4.  Insubarck  «=3378(1)  —  Knowucdgs  of 
Agent. 

If  an  insurance  agent  knows  that  certain 
representations  of  the  applicant  are  false,  the 
mere  fact  that  the  applicant  subsequently  com- 
municates them  to  the  medical  examiner,  who 
is  not  an  agent  of  the  company,  but  an  em- 
ploy^, does  not  release  the  company  from  the 
unputation  to  it  of  the  knowledge  of  its  agent 

5.  Insurance  «=»665(3)  —  Life  Pouot  — 
False  Statement  in  Appuoation  —  Evi- 
dence. 

Evidence  held  to  show  that  the  insured  In 
his  application  made  false  material  statements 
precluding  a  recovery  on  the  policy. 

6.  I:tsubance  (8=s292  —  Life  Policy  —  Mis- 
statement as  to  MEincAi.  Attendance. 

A  false  statement  as  to  whether  applicant 
has  consulted  or  been  attended  or  treated  by  a 
physician  is  material  to  the  risk,  and  will  de- 
feat recovery,  especially  where  it  is  warranted 
to  be  true. 

7.  Insurance  «5»378(1)  —  Knowledge  of 
Aoext. 

Itcv.  St  c.  53,  {  119,  charging  insurance 
companies  with  knowledge  of  all  things  affect- 
ing the  insurance  of  which  their  agents  have 
knowledge,  must  be  strictly  limited  to  the  ac- 
tual knowledge  of  the  agent 

8.  Insurance  «=>378(3)  —  Knowledge  of 
Agent. 

The  liability  of  insurance  companies  as 
charged  with  knowledge  of  their  agents  is  fixed 
by  liev.  St  c.  53,  (  119,  and  is  unaffected  by 
the  issuance  of  special  instructions  b^  the  com- 
pany impressing  agents  with  necessity  of  per- 
sonally vouching  for  all  facte. 

Exceptions  from  Supreme  Judicial  Court, 
Androscoggin  County,  at  Law. 

Action  by  Mary  I.  Hughes,  as  administra- 
trix of  the  estate  of  George  A.  Gordan, 
against  the  Metropolitan  Insurance  Com- 
pany. On  defendant's  motion  and  excep- 
tions, after  verdict  for  plaintiff.  Exceptions 
and  motion  sustained. 

Argued  before  CORN.ISH,  O.  J.,  and 
SPEAR,  HANSON,  and  PHILBROOK,  JJ. 


Benjamin  L.  Berman,  of  Lewiston,  and 
Jacob  H.  Berman,  of  Portland,  for  plaintiff. 
White  &  Carter,  of  Lewiston,  for  defendant. 

SPEAR,  J.  These  are  two  actions  of  as- 
sumpsit brought  by  the  administratrix  of  the 
estate  of  George  A,  Gordan  upon  two  policies 
of  life  insurance.  The  first  policy  was  Issued 
February  23,  1915,  for  the  amount  of  $500. 
The  second  was  dated  June  4,  1915,  and  was 
for  11,000.  The  Insured  died  September  8, 
1915. 

The  defendant  company  resists  payment 
on  the  ground  that  the  insured  misstated 
the  facts,  with  reference  to  his  having  had 
a  disease  of  the  heart  and  kidneys,  his  hab- 
its as  to  his  use  of  Intoxicating  liquors,  his 
treatment  at  a  sanitarium  or  hospital,  and 
his  treatment  by  other  physicians. 

The  plaintiff  at  the  trial  contended  that 
those  answers  which  were  in  fact  proved  to 
be  false  by  the  defendant  company  were 
waived  by  it,  tiecanse  of  the  fact  that  the 
agent,  Mr.  Tabacbnick,  whose  name  appear- 
ed on  the  policy  and  who  effected  the  insur- 
ance, had  knowledge  of  the  true  facts.  The 
Jury  found  for  the  plaintiff  la  each  case. 

These  cases  come  up  on  motion  and  excep- 
tions. The  first  exception  raises  the  que.s- 
tion  whether  the  defendant  company  is 
bound  by  the  knowledge  of  Its  agent  As 
this  exception  is  solved  in  the  dlscusslcm  and 
determination  of  the  motion.  It  Is  unneces- 
sary to  refer  to  it  spedflcally.  It  may  also 
he  said  that  the  second  exception,  which 
raises  the  queetiom  whether  the  medical  ex- 
aminer Is  an  agent  for  the  company  whose 
knowledge  of  the  risks  binds  the  company, 
was  taken  care  of  by  the  charge  of  the  pre- 
siding Justice,  but  will  be  referred  to  as  it 
becomes  material  in  a  discussion  of  the  mo- 
tion. 

Ttie  result  of  the  moticm  depends  upon  the 
construction  of  the  following  statute,  found 
in  R.  S.  c.  53,  {  119: 

"Such  agents  «  ♦  •  shall  be  regarded  as 
in  the  place  of  the  company  in  all  respects  re- 
garding any  insurance  effected  by  them.  The 
company  is  bound  by  their  knowledge  of  the 
risk  and  of  all  matters  connected  therewith. 
Omissiwis  and  misdescriptions  known  to  the 
agent  shall  be  regarded  as  known  by  the  com- 
pany, and  waived  by  it  as  If  noted  In  the  pol- 
icy." 

[1]  The  language  of  this  statute  has  been 
so  often  construed  that  citation  of  cases  is 
no  longer  necessary. 

Under  this  statute  there  can  be  no  ques- 
tion that  the  knowledge  of  Tabachnick,  the 
agent,  who  represented  the  company,  must 
be  regarded  as  the  knowledge  of  the  company 
with  reference  to  every  physical  and  mental 
condition  of  Gordan  of  which  he  had  knowl- 
edge, and  of  the  medical  or  other  treatment 
which  he  knew  he  had  received,  whether  ad- 
ministered in  a  sanatorium  or  elsewhere; 
and  any  misrepresentations  by  Gordan  in 
the  application,  which  were  within  the  knowl- 


4=9For  other  cases  see  Mtme  topic  and  KSY-NUMBIK  In  all  Ker-Numbered  Digests  and  Indexes 
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edge  of  the  agent,  however  obtained,  were 
the  knowledge  of  the  company,  and.  In  the 
language  of  the  statute,  must  he  deemed  as 
"waived  by  It  as  if  noted  in  the  policy." 

But  Gordan  the  insured  made  representa- 
tions not  only  to  the  agent  Tabachnlck, 
whose  name  appeared  upon  the  policy,  but  to 
the  medical  examiner.  The  medical  exami- 
nation when  completed  was  not  turned  over 
to  the  agent,  but  forwarded  directly  to 
the  home  office.  The  term  "agent"  is  here 
used  to  designate  the  agent  of  company, 
within  the  meaning  of  the  statute. 

[2]  At  this  Juncture  arises  occasion  for 
noting  the  dlsttnctlm  that  differentiates  the 
knowledge  of  the  agent  in  its  effect  upon  the 
responsibility  of  the  company  and  the  knowl- 
edge of  the  medical  examiner  in  the  same 
regard:  Did  Gordan  make  any  material 
false  representation  In  his  medical  exami- 
nation of  which  Tabachnick  did  not,  in  fact, 
have  knowledge?  If  so,  it  cannot  be  regard- 
ed as  the  knowledge  of  the  company,  and  to 
have  been  waived,  even  thoagh  the  medical 
examiner  had  knowledge  of  its  falsity.  It 
is  contended,  however,  by  the  plaintiff  that 
the  medical  examiner  Is  an  agent  of  the  com- 
pany which  employs  him  and  that  his  knowl- 
edge of  the  risk  comes  within  the  purview  of 
the  statute  and  binds  the  company.  But 
this  contention  cannot  be  conceded.  There 
is  no  rule  of  common  law  by  which  he  be- 
comes such  agent  and  the  statute  limits  such 
agency  to  those  whose  names  are  borne  on 
the  policy,  and  upon  whom  service  of  all  no- 
tices and  processes  may  be  made. 

Without  further  discussion,  we  are  of  the 
opinion  that  a  medical  examiner  is  not,  in 
contemplation  of  the  statute,  an  agent  of 
the  company  by  whom  he  is  employed,  but 
an  employ^. 

[3]  But  the  plaintiff  further  contends  that 
(he  wording  of  the  statute,  "such  agents 
•  •  •  shall  be  regarded  as  in  the  place  of 
the  company  in  all  respects  regarding  any 
insurance  effected  by  them,"  means  Just  what 
it  says — all  respects — "whether  it  appears  In 
answer  to  questions  propounded  by  the  agent 
or  medical  examiner."  If  this  were  true, 
yet  a  false  statement  by  the  insured«to  the 
medical  examiner,  communicated  by  him  to 
the  company  itself,  would  not  be  the  knowl- 
edge of  the  company,  unless  It  had  knowl- 
edge of  the  falsity;  a  fortiori,  a  false  state- 
ment to  the  medical  examiner,  communicated 
by  him  to  the  agent,  Is  not  the  knowledge 
of  the  agent.  If  "In  all  respects"  the  company, 
unless  he  had  actual  knowledge  of  its  ftilsity. 
Hence  the  medical  examiner,  not  being  an 
officer,  whose  knowledge  Is  the  knowledge 
of  the  company.  Is  not  an  ofiicer  whose 
knowledge  is  the  knowledge  of  the  agent. 
The  medical  examination,  accordingly,  adds 
nothing  to  the  actual  knowledge  of  the  agent 
in  regard  to  the  facts  therein  stated.  It,  how- 
ever, further  appears,  uncontradicted,  that 
the  medical  examination  In  these  cases  did 
not  go  Into   the  hands  of  the  agent  at  all. 


but  were  sent  directly  by  the  examiner  to 
the  company.  If  so,  for  this  reason  also  the 
agent  could  not  be  charged  with  knowledge 
at  answers  he  had  never  seen. 

[4]  In  view  of  this  interpretation,  the  de- 
fendant contends  that  the  plaintiff  Is  at  once 
concluded ;  that  if  the  medical  examiner  Is 
not  an  agent  under  the  statute  a  material 
false  representation  communicated  to  him 
and  by  him  to  the  company  Is  a  false  repre- 
sentation to  the  company,  regardless  of  the 
knowledge  of  the  agent;  that  the  only  Mfe 
representations  by  which  the  company  Is 
bound  are  such  as  are  made  directly  to  Its 
agent  and  are  known  by  him  to  be  false. 

But  this  contention  cannot  prevail.  It 
would  thwart  the  plain  language  of  the  stat- 
ute that  the  company  Is  bound  by  the  agent's 
"knoiwledge'  of  the  risk  and  all  matters  con- 
nected therewith."  There  is  no  limitation 
upon  the  source  of  his  knowledge.  A  reason- 
able interpretation  clearly  Imparts  to  the 
statute  an  intent  to  hold  the  company  respon- 
sible for  material  false  representations  made 
to  the  medical  examiner,  although  not  known 
by  him  to  be  false,  provided  they  were,  in 
fact,  known  to  the  agent  to  be  false.  In  sncb 
case  the  knowledge  of  the  agent  Is  the  con- 
structive knowledge  of  the  company.  Ac- 
CMdingly,  when  the  company  Is  once  charged 
with  constructive  knowledge  of  facts,  false 
repres«itatlons  in  the  medical  examinatton, 
in  regard  to  the  same  facts,  become  immateri- 
al, as  the  company  cannot  be  deceived  In  re- 
gard to  what  it  already  constructively  knows, 
through  the  knowledge  of  Its  agent,  and  will 
be  bound  by  this  knowledge  In  all  dealinp 
with  its  policy  holders. 

Therefore,  so  far  as  material  false  repre- 
sentations to  a  medical  examiner  are  known 
to  the  agent,  they  are  known  to  the  compa- 
ny; but,  on  the  other  hand,  any  nuterlal 
false  representations  made  to  the  medical 
examiner,  which  was  not  known  to  the  agent, 
is  not  made  the  knowledge  of  the  company 
either  by  the  statute  or  common  law.  That 
is.  Just  so  far  as  material  false  represents- 
ticms  to  the  medical  examiner  coincide  witb 
the  agent's  knowledge  thereof  they  are  con- 
structively known  to  the  company  and  bind- 
ing upon  it;  but  beyond  such  coincidence 
such  false  representations  are  not  construc- 
tively known  to  the  company,  will  not  be 
deemed  to  be  waived,  wUI  operate  as  a  fraud, 
and  vitiate  the  policy.  Applying  this  rule  of 
Interpretation  to  the  facts  we  find  the  follow- 
ing results: 

[6]  We  will  first  consider  the  $500  policy. 
The  testimony  shows  that  material  false  rep- 
resentations were  made  by  the  plalntitTs  de- 
cedent, as  appears  in  his  "statements  made 
to  the  medical  examiner."  Paragraph  4  of 
the  medical  examlnati<m  contains  this  state- 
ment: 

"The  following  is  .the  name  of  the  physician 
who  last  tcDdrd  me,  the  date  of  the  attendance, 
and  the  complaint  for  which  he  attended  me^ 
Dr.  Haskell  one  year  ago  for  grippe," 
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This  examination  was  February  18,  1915. 
Dr.  Haskell  testified  tbat  be  treated  him  for 
a  cold  in  1913,  and  at  bis  office  on  June  13, 
1914,  and  June  19,  1914.  These  last  two  vis- 
its were  both  within  two  years  from  date  of 
the  examination.  The  doctor  also  says  he 
treated  him,  not  for  grippe,  but  for  valvular 
heart  trouble  and  nephritis — kidney  condl- 
don.  On  cross-examinaticm  the  doctor  says 
the  dates  ui)on  which  be  treated  him  for 
these  troubles  were  the  13th  day  of  June, 
1914,  and  the  19th  day  of  June,  1914.  These 
dates  were  based  upon  memoranda.  To  the 
inqniry:  "Q.  You  treated  on  those  occasions 
for  the  cold?  A.  No,  sir;  valvular  heart 
trouble  and  nephritis."  The  doctor  further 
says  he  prescribed  f<w  him  for  the  valvular 
heart  trouble,  and  also  for  nephritis,  "all  to- 
gether." The  doctor  wag  not  asked  whether 
he  told  the  patient  of  the  malady  with  which 
he  fonnd  him  suffering,  but  the  necessary  pre- 
$umpti<Hi  is  tbat  I>r.  Haskell,  charged  with 
the  observance  of  professional  ethics,  told 
his  patient  the  truth  rather  than  voluntary 
falsehood.  It  Is  altogether  Improbable  that 
the  doctor  told  him  he  had  grippe,  when  he 
did  not  have  it,  but  an  entirely  different  mal- 
ady ;  therefore  the  reasonable  presumption  is 
that  he  prevaricated  in  his  answer  to  the 
medical  examiner,  in  regard  to  the  disease 
for  which  he  was  treated,  by  Dr.  Haskell. 
This  presumption  is  strengthened  by  the  un- 
fortunate fact  that  the  decedent  Is  admitted 
to  have  made  false  representations  in  other 
respects  In  his  application.  We  regret  to 
say  the  admission  Is  thoroughly  established 
by  the  evidence. 

Although  the  burden  is  on  the  plaintiff,  It 
Is  not  proven  by  any  evidence  in  the  case 
that  the  agent,  assuming  he  knew  about  the 
decedent  all  it  is  claimed  he  did  (and  we 
think  he  did),  had  any  knowledge  whatever  of 
the  fact  that  the  applicant  bad  been  several 
times  to  Dr.  Haskell  and  had  been  treated 
for  heart  disease  and  nephritis;  the  latter 
being  the  disease  with  which  he  died  within 
a  year.  Had  the  agent  known  this  we  doubt 
If  he  would  have  bad  the  audacity  to  con- 
ceal it 

The  above  answers  were  made  with  refer- 
ence to  the  $500  policy,  but  they  are  found  to 
be  of  the  same  false  character  in  paragraphs 
12,  13,  15,  and  16  in  the  medical  examina- 
tion in  the  $1,000  policy. 

[I]  A  false  statement  as  to  whether  appli- 
cant has  consulted  or  been  attended  or  treat- 
ed by  a  physician  is  material  to  the  risk,  and 
will  defeat  recovery,  especially  where  it  is 
warranted  to  be  true.  Ck>bb  v.  Covenant 
Mat,  etc.,  153  Mass.  176,  26  N.  E.  230,  10  L. 
R.  A.  666,  25  Am.  St  Rep.  619. 

While  there  are  several  other  representa- 
tions which  fall  within  this  category  the 
foregoing  are  snfflclent  to  establish  the  fraud- 
ulent procurement  of  these  policies  on  ma- 
terial false  representations,  found  In  the 
medical  examination,  of  which  the  agent  of 


the  company  is  not  proven  to  have  had  any 
actual  knowledge. 

[7]  The  statute  which  our  legislators  have 
enacted,  making  the  knowledge  of  the  author- 
ized agent  the  knowledge  of  the  company,  Is 
wise  and  salutary,  but  when  Invoked  to  ac- 
complish a  fraud  on  the  company  it  should 
be  strictly  limited  within  the  boundary  pre- 
scribed— the  knowledge  of  the  agent.  The 
statute  thus  construed  safeguards  the  insured 
in  every  legitimate  respect,  and  protects  the 
comiMiny  against  material  fraudulent  repre- 
sentations not  known  to  it  or  its  agent.  It 
should  be  here  noted  tbat  we  are  considering 
only  the  "knowledge"  clause  of  the  statute. 

[8]  But  It  Is  claimed  that  the  instructions 
of  the  agent  and  his  answers,  as  to  the  result 
of  outside  inquiries,  should  be  held  to  enlarge 
the  scope  of  the  agent's  knowledge  by  which 
the  company  Is  bound.  The  instructions  are 
as  follows: 

"The  mere  filling  in  of  answers  is  not  snfE- 
cient,  unless  they  are  based  on  an  absolate  and 
thorough  investigation  and  inqniry.  Do  not  put 
your  signature  to  statements  yov  oatmot  perton- 
aUy  vouch  for.  Do  not  assume  anything  you 
are  not  prepared  to  become  personally  respon- 
sible for.  you  are  respoTuible  for  your  report 
and  its  consequences." 

At  the  end  of  the  application  the  agent  is 
requested  to  give  the  result  of  his  outside  in- 
quiry. In  this  case  the  answers  were  un- 
doubtedly false.  We  are  unable  to  discern, 
however,  how  these  instructions  and  requests 
can  be  construed  to  change  the  nature  or  ex- 
t^it  of  the  knowledge  of  the  agent  with 
which  the  company  is  charged  by  the  statute. 
By  the  statute  the  company  is  bound  by  the 
agent's  knowledge,  not  by  his  falsehoods,  nor 
by  the  falsehoods  of  the  Insured  to  the  agent, 
unless  the  agent  knew  them  to  be  false.  The 
company  being  at  the  mercy  of  Its  agent 
these  Instructions  would  seem,  by  fair  in- 
terpretation, to  have  been  adopted  to  impress 
the  agent  with  a  sense  of  fidelity  commen- 
surate with  the  confidence  necessarily  repos- 
ed in  him.  Accordingly,  these  instructions 
were  manifestly  intended  as  a  precaution  to 
obviate  danger  from  malfeasance,  not  to  en- 
courage and  Increase  it 

We  have  discussed  the  case  oa  the  assump- 
tion that  the  knowledge  of  the  agent  was  the 
knowledge  of  the  company,  and  that  the  med- 
ical examiner  was  not  an  agent,  by  whose 
knowledge  of  the  risk  the  company  ia  bound. 
The  exceptions,  therefore,  are  not  important. 
Bnt  the  motion  raises  the  questlcm  of  law 
which  we  have  discussed,  and  upon  the  ap- 
plication of  which  we  have  decided  these 
cases.  We  have  no  hesitancy  in  declaring 
that  these  cases  are  frauds  upon  the  compa- 
ny. Yet  so  far  as  the  knowledge  of  the  agent 
covers  the  false  representations  made  by  the 
insured,  that  knowledge,  by  toice  of  the  stat- 
ute, binds  the  company.  But,  beyond  this, 
the  statute  does  not  in  terms  or  intent  permit 
the  fraud  to  go.  In  each  medical  examina- 
tion are  found  material  false  representations 
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beyond  the  knowledge  of  the  agent    The  pol- 
icies for  this  reason  are  void. 
Motion  sustained. 


McKINNON  ▼.  BANGOR  BY.  ft  ELEC- 
TBIO  CO. 

(Supreme  Judicial  Court  of  Maine.    March  30, 
1918.) 

Pleading  «=»248(11)— Amendments— Decla- 
ration—New  Cause  of  Action. 
In  an  action  against  a  street  railway  for 
injuries,  the  original  declaration  in  a  single 
count  was  baaed  solely  on  the  ground  that  de- 
fendant while  crossing  a  street  was  negligently 
struck  by  car  and  thrown  on  the  fender  and 
carried  into  collision  with  a  car  ahead,  and  con- 
cluded by  averring  that  his  injuries  were  caused 
wholly  bv  negligence  in  the  management  of  the 
car  which  struck  him.  A  first  amended  count 
charged  negligence  in  failing  to  sand  the  track 
so  that  it  was  impossible  to  stop  the  car,  and 
alleged  that  "solely  because  of  the  negligence  of 
defendant  and  his  servants  as  heretofore  set 
forth"  plaintiff  received  his  injuries.  It  also 
averred  negligence  baaed  on  the  failure  of  the 
conductor  and  motorman  of  the  car  ahead  as  to 
the  care  and  control  thereof,  and  closed  with  an 
averment  that  plaintiff's  injuries  were  caused 
wholly  by  negligence  of  defendant's  servants  in 
the  operation  of  its  cars  and  care  of  its  tracks. 
A  second  amended  count  merely  alleged  negli- 
gence in  not  having  the  car  ahead  under  proper 
control  and  in  proper  care  of  a  motorman,  etc., 
and  closed  with  an  averment  that  injuries  were 
caused  wholly  by  negligence  of  defendant  and  its 
servants  in  the  care  and  control  of  its  ear  as 
thereinbefore  set  forth.  Sold,  that  the  amended 
counts  did  not  introduce  a  new  cause  of  action 
and  were  properly  allowable. 

Exceptions  from  Supreme  Judicial  Court, 
Penobscot  County,  at  Law. 

Action  by  John  M,cKlnnon,  by  Pope  D.  Mc- 
Kinnon,  bis  father  and  next  friend,  against 
the  Bangor  Ballway  &  Electric  Company. 
Plaintiff  was  allowed  to  amend  his  declara- 
tion, and  defendant  brings  exceptions.  Ex- 
ceptions overruled. 

Argued  before  COBNISe,  O.  J.,  and 
SPEAB,  BIBD.  and  PHILBBOOK,  JJ. 

W.  B.  Pattangall,  of  Augusta,  E.  P.  Mur- 
ray, of  Bangor,  and  H.  E.  Locke,  of  Augnsta, 
for  plaintiff.  Ryder  &  Simpson,  of  Bangor, 
for  defendant 

PHILBROOK,  J.  Thi«  case  has  been  once 
before  this  court  upon  motion  by  the  defend- 
ant to  set  aside  a  Jury  verdict  rendered  in 
favor  of  the  plaintiff,  and  is  reported  in  116 
Me.  289,  101  Atl.  452.  The  motion  was  sus- 
tained and  a  new  trial  granted  because  the 
evidence  clearly  showed  that  the  plaintiff  was 
guilty  of  negligence  In  falling  upon  the  fol- 
der of  the  defendant's  car,  that  his  negligence 
contributed  to  the  injuries  he  received,  and 
that  the  defendant  was  guilty  of  no  independ- 
ebt  subsequent  negligence  after  the  plain- 
tiff's negligence.  Thereupon  his  counsel,  be- 
fore proceeding  to  a  second  trial,  presented 
an  amendment  to  the  original  writ  In  the 


form  of  two  oonnta.  Against  the  objection  of 
defendant's  counsel  the  amendment  was 
granted,  an  exception  was  taken  and  allowed 
and  the  case  is  now  before  us  on  that  excep- 
tion. The  ground  of  the  objectlcm  and  excep- 
tion is  that  the  amendment  introduced  a  new 
cause  of  action.. 

The  original  declaration,  consisting  of 
but  one  count,  alleged  in  brief  that  the 
plaintiff  was  crossing  a  street  In  the  city 
of  Bangor;  that  while  he  was  so  doing 
the  defendant  ran  one  of  Its  cars  negligently, 
recklessly,  unlawfully,  at  an  excessive  speed, 
without  giving  due  notice  of  Its  approach, 
and  thereby  struck  the  plaintiff  and  threw 
him  upoD  the  fender  of  the  car;  that,  after 
the  plaintiff  was  so  thrown  upon  the  fender, 
the  defendant  negligently,  recklessly,  and  un- 
lawfully failed  to  stop  the  car,  so  that  the 
plaintiff,  lying  on  the  fender,  was  carried 
quite  a  distance  to  a  point  where  a  second 
car  of  the  defendant  was  standing  stationary 
on  the  car  track ;  that  the  two  cars  collided, 
the  fender  on  which  plaintiff  was  lying  strik- 
ing the  rear  end  of  the  second  car,  and  thus 
the  plaintiff  received  his  injuries.  The  plain- 
tiff in  concluding  bis  count  averred  that  his 
Injuries  were  "caused  wholly  by  the  reckles.s, 
negligent,  and  unlawful  manner  in  which  the 
defendant,  by  Its  servants,  ran  and  man- 
aged its  said  car,"  which  we  interpret  to 
mean  the  car  on  which  was  the  fender  and 
which  we  wiU  call  the  first  car. 

The  first  count  la  the  amendment  alleged 
the  negligent  driving  of  the  first  car  in  lan- 
guage similar  to  that  used  in  the  original 
count,  but  added  that  the  defendant  negli- 
gently and  carelessly  failed  to  sand  the  track, 
so  that  it  was  impossible  to  stop  the  car; 
that  there  jvas  a  pall  of  sand  upon  the  front 
platform  of  the  first  car,  on  which  the  plain- 
tiff was  being  borne  to  his  injury ;  that  the 
motorman  and  conductor  negligently  and 
carelessly  failed  to  put  the  sand  on  the  track ; 
that  the  car  slipped  and  skidded;  and  that 
"solely  because  of  the  negligence  of  the  de- 
fendant and  its  servants  as  heretofore  set 
forth"  the  plaintiff  received  his  injuries.  In 
the  same  first  count  of  the  amendment,  the 
plaintiff  also  averred  that  the  defendant  was 
negligent  through  its  servants,  because  the 
conductor  of  the  second  car  was  absent  from 
and  in  the  street  some  distance  ahead  of  the 
second  car ;  that  the  motorman  of  the  second 
car  was  engaged  in  an  altercation  with  a  per- 
s<m  in  the  street  in  front  of  his  car,  so  that  nei- 
ther the  coDductor  nor  motorman  of  the  sec- 
ond car,  nor  any  other  servant  of  the  defend- 
ant was  in  the  control  of  the  second  car; 
that  "because  of  the  n^Ugence  of  the  defend- 
ant and  its  servants,  as  regards  care  and  con- 
tr(A  of  said  second  car,  and  because  ol  the 
negligence  at  the  defendant  and  its  servants 
as  hereinbefore  alleged,"  the  collision  and  in- 
juries ensued.  This  count  closes  with  the 
averment  of  the  plaintiff: 
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"That  the  ihjnries  then  and  there  received  by 
Mm  were  caused  wholly  by  the  negligence  of  the 
defendant  and  its  servants  in  the  operation  and 
care  of  its  cars  and  care  of  its  tracks  as  herein- 
before set  forth." 

The  second  count  in  the  amendment  made 
no  reference  to  the  reckless  and  rapid  driv- 
ing described  in  the  original  declaration,  nor 
to  the  failure  to  sand  the  tracks,  but  In  apt 
langnage,  similar  to  that  used  in  the  first 
count  of  the  amendment,  alleged  negligence 
on  the  part  of  the  company  in  not  having. the 
second  car  under  proper  control  and  in  prop- 
er care  of  a  motorman,  conductor,  or  other 
servant,  and  closes  with  the  averment  that 
his  injuries  "were  caused  wholly  by  the  neg- 
ligence of  the  defendant  and  its  servants  in 
the  care  and  control  of  its-  car  as  hereinbe- 
fore set  forth." 

Did  these  proposed  amendments  introduce 
any  new  cause  of  action?  We  think  not, 
since  a  "cause  of  action."  as  defined  by  Pom- 
ero.v  on  Remedies,  f  452,  and  adopted  as  a 
proper  definition  by  this  court  in  Anderson 
v.  Wetter,  103  Me  257,  69  Atl.  105,  15  L.  R. 
A.  (N.  S.)  1003.  is  this: 

"The  primarv  right  belonging  to  plaintiff  and 
tie  corresponding  duty  belonging  to  defendant. 
and  the  delict  or  wrong  done  by  the  defendant, 
TODitisting  in  a  breach  of  such  primary  right  or 
dot;,  constitute  a  cause  of  action." 

In  Emory  v.  Hazard  Powder  Ck).,  22  S.  C. 
4T6,  53  Am.  Rep.  730,  it  is  said  that: 

"A  cause  of  action  may  be  defined  in  general 
tenns  to  be  a  legal  right,  invaded  without  justi- 
fication or  sufficient  excuse.  Upon  such  inva- 
lion  a  cause  of  action  arises,  which  entitles  the 
party  injured  to  some  relief,  by  the  application 
of  SDch  remedies  as  the  laws  may  afford.  But 
the  cause  of  action,  and  th^  remedy  songht,  are 
entirely  different  matters." 

Onr  own  court  in  Anderson  v.  Wetter,  su- 
pra, adds: 

"A  cause  of  action  is  therefore  neither  the  cir- 
cnmstances  that  occasioned  the  suit,  nor  the 
rtcnedj  employed,  but  a  legal  right  of  action." 

In  a  recent  and  very  exhaustive  note  upon 
the  subject  of  causes  of  action  and  amend- 
ments to  declarations  setting  out  such  caus- 
es, found  in  Ann.  Gas.  1913D,  at  page  742, 
the  annotator  says: 

"Several  distinct  negligent  acts  or  breaches 
of  duty  of  one  person  may  contribute  to  caase 
an  injury  to  another.  Although  any  one  of 
these  negligent  acts  may  be  a  ground  on  which 
the  injured  person  could  present  his  case,  yet  as 
he  hag  suffered  but  a  single  injury  he  has  only 
one  cause  of  action." 

Since  this  is  true,  the  courts,  with  mucfh 
nntformlty,  have  allowed  amendments  alleg- 
ing additional  negligept  acts,  where  the 
wrong  may  be  composed  of  various  elements, 
bat  a  violation  of  the  same  right.  We  cite  a 
few  instances  from  cases  like  the  one  at 
bar,  where  pedestrians  or  drivers  of  teams 
hare  suffered  injuries  from  being  .struck  by 
trains  or  street  cars. 

In  Mclntire  et  ox.  v.  Eastern  Railroad,  68 
X.  H.  137,  the  declaration  alleged  that  de- 
fendant did  not  make  a  safe  and  convenient 
crossing  for  travelers,  and  negligently  suf- 
fered It  to  remain  unsafe.    The  court  allow- 


ed an  amendment  adding  an  allegation  of 
negligence  in  the  management  of  defendant's 
locomotive  and  cars  at  the  time  of  the  colli- 
sion. The  court,  speaking  throtigh  Bingham, 
J.,  said: 

"The  plaintiff  alleged  in  the  declaration  that 
the  wife  was  injured  by  the  negligence  of  the 
defendants.  An  amendment,  alleging  other  neg- 
ligent acts  of  the  defendants  at  the  same  time, 
which  contributed  to  the  injury,  neither  changed 
the  form  nor  the  cause  of  action." 

In  Flaherty  t.  Butte  Electric  Ry.  Co.,  43 
Mont  141,  115  Pac  40,  a  child  was  struck 
by  a  street' car  and  Injured  grievously.  In 
the  original  declaration  the  negligence  charg- 
ed was  failure  of  the  motorman  to  turn  off 
the  electric  current  and  apply  the  brakes. 
The  amendment  allowed  by  the  court,  under 
objection  that  a  new  cause  of  action  was  in- 
troduced thereby,  charged  negligence  of  the 
motorman  to  keep  a  proper  and  vigilant  out- 
look. In  that  case  the  court  dted  many  au- 
thorities sustaining  its  decision  and  declared 
that  the  theory  of  all  such  cases  is  that,  so 
long  as  the  plaintiff  adheres  to  the  injury 
originally  declared  upon,  he  may  amend  bis 
pleading  by  alleging  that  the  injury  was 
caused  In  a  different  manner  without  in- 
fringing the  general  rule  against  introducing 
a  different  cause  of  action.  Supporting  this 
rule  may  be  cited  Raleigh  A  O.  R.  Co.  t. 
Bradsbaw,  118  Oa.  862,  39  S.  E.  556;  Harris 
V.  Central  R.  Co.,  78  Oa.  525,  8  S.  E.  355; 
Alabama  O.  S.  R.  Co.  v.  Chapman,  83  Ala. 
453,  3  South.  818. 

Allowance  of  amendments  in  actions  to  re- 
cover for  an  Injury,  by  stating  therein  facts 
other  than  were  stated  in  the  original  dec- 
laration, is  well  illustrated  In  Chapman  v. 
Nobleboro,  76  Me.  427,  an  action  to  recover 
damages  for  injuries  caused  by  a  defective 
Way. 

"The  first  of  the  amendments,"  says  the  court, 
"is.  not  a  change  in,  but  an  addition  to  the  de- 
scription of  the  alleged  defect  in  the  way,  and 
the  second  relates  to  the  manner  in  wliich  the 
accident  happened :  .  leaving  the  accident  itself 
and  the  result  of  it  the  same.  There  is  there- 
fore no  change  in  the  cause  of  action,  either 
in  the  alleged  defect  or  the  result  of  it,  and  the 
allowance  *  •  •  was  within  the  discretion  of 
the  presiding  justice." 

In  Babb  v.  Paper  Co.,  90  Me.  298,  59  Atl. 
290,  an  amendment  was  allowed  giving  addi- 
tional description  of  the  conditions  which 
might  make  the  defendant's  operation  of  an 
ash  hopper  negligent;  the  court  declaring 
that  no  new  cause  of  action  was  Introduced, 
since  the  failure  to  properly  empty  the  hop- 
pers, or  negligently  allowing  the  hopper  to 
become  and  remain  loaded,  was  the  princi- 
pal thing.  See,  also,  Whitney  v.  Oilman,  33 
Me.  273. 

The  ultimate  duty  of  the  defendant  was  so 
to  conduct  its  business  as  not  to  Injure  oth- 
ers. A  breach  of  that  duty,  without  justifi- 
cation or  sufficient  excuse,  not  necessarily 
the  particular  manner  of  the  breach,  gives 
to  an  Injured  party  the  cause  of  action.    Un- 
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der   the  well-established  rales  of  law,  we 
think  the  amendments  offered  were  properly 
allowable. 
ETzceptions  overmled. 


CARLBTON  et  al.  v.  CAMDEN  ANCHOR^ 
ROCKLAND  MACH.  00. 

(Supreme  Judicial  Court  of  Maine.     April  2, 
1918.) 

WATEB8    AND    WATEB    COUBSES    «S»63  — DAM 

Sites— iNTEBfEBENCE  with  Poweb. 
Evidence  held  to  sustain  verdict  for  owner 
of   upper   milldam   for   damages  hy   increasing 
height  of  lower  dam,  so  as  to  interfere  with  and 
destroy  hia  power. 

On  motion  from  Supreme  Judicial  C!oart, 
Knox  CJounty,  at  Law. 

Action  between  Frank  P.  J.  Carleton  and 
others  and  the  Camden  Anchor-Rockland 
Machine  Company.  Verdict  tor  plaintiffs. 
Heard  on  defendant's  motion.  Motion  over- 
ruled. 

Argued  before  CORNISH,  C.  J.,  and 
SPBAR,    HANSON,   and   PHILBROOK,   JJ. 

A.  S.  Llttlefleld,  of  Rockland,  and  M.  T. 
Crawford,  of  Camden,  for  plaintiffs.  J.  H. 
Montgomery,  of  Camden,  for  defendant. 

CORNISH,  G.  J.  Action  on  the  case  to 
recover  damages  because  of  the  flowing  out 
of  the  plaintiffs'  water  wheel  and  consequent 
loss  of  power. 

The  plaintiffs  and  defendant  are  the  own- 
ers of  dams  on  Meguntlcook  river  in  the 
town  of  Camden;  the  idaintlffs'  dam  being 
next  above  the  defendant's. 

Originally  both  properties  were  under  a 
single  ownership,  and  on  January  15,  1823, 
nearly  a  century  ago,  the  owners,  John  Pen- 
dleton and  others,  carved  out  and  sold  the 
lower  privilege  to  one  Lewis  Ogier.  Tlirough 
mesne  conveyances  the  plaintiffs  have  suc- 
ceeded to  the  Pendleton  interest  and  the 
defendant  to  the  Ogier  interest.  The  Pendle- 
tons  In  their  deed  speciScally  defined  the 
rights  granted  to  the  lower  privilege  and  the 
height  at  which  the  dam  could  be  maintained. 
But  because  of  the  lapse  of  time,  as  stated 
by  counsel  for  defendant  in  bis  brief,  "the 
exact  knowledge  of  where  the  top  of  the  low- 
er dam  ^ould  be  was  not  known  to  either 
party.  The  marks  indicating  It  when  tlie 
deed  was  first  made  had  been  obliterated  by 
the  changes  made  during  the  different  em- 
ployments of  the  lower  dam."  Therefore  the 
parties  entered  into  the  following  agreement, 
which  was  entered  on  the  docket  and  became 
a  part  of  the  record  in  this  case: 

"It  is  agreed  b;  the  parties  that  the  defend- 
ant's flowage  level  of  the  lower  pool  in  Meguntl- 
cook river  by  defendant's  dam  snail  be  the  level 
of  the  top  of  the  northeast  side  planking  of  the 
old  flume  at  the  dam,  to  be  fixed  from  the  gov- 
ernment bench  mark  at  Camden  National 
Bank." 

Whatever  construction  might  have  been 
placed  upon  the  original   deed  this  agree- 


ment Is  binding  upon  the  parties  and  tbe 
court,  and  must  govern  here. 

The  precise  allegation  in  the  writ,  which 
forms  the  basis  of  the  plaintiffs'  action,  Is 
that  the  defendant  without  any  lawful  an- 
thority,  right,  or  permission  has  erected, 
built  and  maintained  certain  structures 
called  "flashboards"  upon  and  across  the 
spillway  of  their  dam,  thereby  raising  the 
water  In  the  defendant's  millpond  above  It" 
legal  height,  causing  it  to  flow  i>ack  upon  tbe 
plaintiffs'  wheel,  and  thereby  diminishing 
its  effective  power  for  manufacturing  pu> 
poses.  ' 

Under  this  allegation  and  the  agreement 
above  referred  to  as  to  the  legal  flowage 
lervel  of  the  defendant's  dam,  the  issue  be- 
came one  of  simple  fact  for  the  Jury,  and 
their  finding  was  in  favor  of  the  plalntilfs. 
with  a  verdict  of  J506.25. 

The  claim  of  the  plaintiffs  was  tliat  some 
years  ago  in  repairing  the  spillway  in  Its 
dam  the  defendant  constructed  the  stAndards 
at  the  side  so  that  they  pi^Jected  higher  than 
before,  and  then  gradually  filled  In  the  space 
vrith  flashboards,  at  flrst  of  a  temporarj- 
nature  and  unfastened,  and  finally  fitstened. 
and  that  these  boards  ultimately  extended 
to  the  top  of  the  standards.  This  was  denied 
by  the  defendant,  but  there  was  substantial 
evidence  to  support  the  contention.  These 
flashboards  became  an  effective  part  of  the 
defendant's  dam.  National  Fibre  Board  Co. 
V.  Electric  C!o.,  95  Me.  318,  49  AU.  1095. 

Whether  the  dam,  as  thus  changed  by  the 
flashboards,  exceeded  in  height  the  legal  limit 
as  provided  by  the  agreement,  In  other  words, 
whether  the  flowage  level  of  the  defendant's 
millpond  exceeded  "the  levd  of  the  top  of  the 
northeast  side  planking  of  the  old  flume  at 
the  dam,"  was  a  matter  of  engineering,  of 
sclentlfle  and  accurate  testimony.  On  this 
point  the  evidence  preponderates  In  favor  of 
the  plaintiffs.  Their  engineers  place  the 
excess  at  about  15  inches,  while  even  the 
engineer  for  the  defendant  admits  that  the 
dam  is  from  2  to  4  inches  higher  in  places. 

The  plaintiffs'  contention  is  confirmed  by 
the  results.  Their  wheel  is  set  in  such  a 
position  that  with  the  water  at  the  legal 
height  the  water  level  would  correspond  with 
the  top  of  the  thrust  block  on  the  wheel. 
Were  this  the  usual  water  level  the  thrust 
block  would  bear  the  imprint.  But  as  a  mat- 
ter of  fact  at  u  point  15  inches  above  tills  is 
a  well-deflned  mark  showing  the  water  Ihie 
as  maintained  through  a  long  period  of  time. 
It  is  visible  even  in  a  photograph.  This  is  a 
convincing  witness. 

Moreover,  it  appeared  in  evidence  that 
prior  to  the  raising  of  the  level,  a  quarter 
turn  on  the  plaintiffs'  wheel  would  give 
sufllclent  power  for  their  mill,  while  since  the 
change  the  wheel  must  be  tua  wide  open, 
and  no  more  power  is  required  now  than 
then. 

In  the  light  of  all  the  testimony,  which  It 
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Is  annecessary  to  further  detail,  and  especial- 
ly In  consideration  of  the  fact  that  the  Jury 
(ook  a  view  of  the  premises  and  were  there- 
by enabled  to  see  the  situation  for  themselves, 
a  privilege  of  which  this  eoa»t  Is  debarred, 
we  do  not  fed  warranted  In  disturbing  the 
rerdlct 

Xor  are  the  damages  excessive.  The  only 
testimony  on  this  point  came  from  the  plain- 
tiffs' hydraulic  engineer,  who  computed  the 
loss  of  power  caused  by  the  backwater.  The 
diarge  clearly  stated  the  elements  of  dam- 
age and  eliminated  all  speculative  profits. 
The  Jury  evidently  did  not  disregard  the  in- 
structions of  the  court 

Motion  overruled. 


GOODYEAR  TIRE3  &  RUBBER  CO.,  Inc.,  v. 

UNITED  MOTOR  CAB  &  SUPPLT  CO., 

Inc.     (No.  43/316.) 

(Conrt  of  Chancery  of  New  Jersey.     March  8, 
1918.) 

1.  Receiters  C=s154(2)— CoTrNBCi,  Fecs— Ai^ 

LOWANCE. 

In  a  receiveiVhip  proceeding,  the  court  may 
allow,  aa  a  preferred  claim,  a  reasonable  sum  for 
rampensation  of  the  counsel  employed  by  the 
corporation  in  good  faith  to  prevrait  the  appoint- 
nxnt  of  a  receiver, 

2.  Receivebs  «=»164(2)— Counsel  Fees— Al- 
lowance. 

In  a  receivership  proceeding,  counsel  fees, 
representing  services  to  the  stockholders  of  the 
corimration  instead  of  to  the  corporation  itself, 
eoold  not  be  allowed. 

Suit  by  the  Goodyear  Tire  &  Rubber  Com- 
pany, Incorporated,  against  the  United  Mo- 
tor Oar  &  Supply  Company,  Incorporated. 
On  application  by  Abraham  Rudensey  for 
allowances  of  counsel  fees.  Application  al- 
lowed. 

Abraham  Rndensey,  of  Newark,,  pro  se. 
Edwin  6.  Adams,  of  Newark,  for  receiver. 

liANB,  v.  C.  This  is  an  application  for 
an  allowance  for  compensation  for  services 
rendered  as  counsel  to  the  defendant  com- 
pany from  April  27,  1917,  the  date  of  the 
histltutlon  of  the  insolvency  proceedings 
against  it,  to  May  3,  1917,  when  the  otBcers 
of  the  company,  on  the  advice  of  counsel, 
consented  to  the  appointment  of  a  receiver 
under  the  statute. 

[1]  Application  la  not  made  under  the  pro- 
vision of  the  statute  providing  for  the  pay- 
ment of  employ^,  but  Is  based  upon  the  in- 
herent power  of  the  court  to  direct  paid,  as 
a  preferred  claim,  a  reasonable  sum  for  com- 
pensation of  counsel  employed  by  the  cor- 
poration in  good  faith  to  defend  the  corpo- 
rate existence  of  the  company.  I  think  the 
power  exists.  High  on  Receivers  (4th  Ed.) 
439;  Barnes  v.  Newcomb,  88  N.  Y.  108;  Peo- 
ple V.  Commercial  Alliance  Ins.  Co.,  148  N. 
Y.  563,  42  N.  E.  1044.  I  adopt  the  language 
of  the  Court  of  Aitpeals  In  the  latter  case: 


"The  case  of  Barnes  v.  Newcomb,  89  N.  Y. 
108,  is  an  authority  for  the  proposition  that  a 
court  of  primary  jurisdiction,  in  the  exercise  of 
its  discretion,  may  authorise  the  receiver  of  an 
insolvent  corporation,  appointed  in  an  action 
brought  for  Its  dissolution,  which  was  defended 
in  good  faith  by  the  corporation,  though  unsuc- 
cessfully, to  pay  as  a  preferred  claim  out  of  the 
fund  in  his  hands  a  reasonable  sum  for  the  com- 
pensation of  counsel  employed  by  the  corpora- 
tion in  defending  the  action.  The  principle  up- 
on which  an  allowance  in  such  case  may  be 
made  is  that  counsel  fees  are  in  the  nature  of 
expenses  incurred  by  the  corporation  and  its 
trustees  in  the  protection  and  preservation  of 
the  trust  which  they  represent;  and,  even  if  it 
turns  out  that  a  case  is  made  for  the  interfer- 
ence of  the  state,  so  long  as  the  defense  was 
made  in  good  faith  and  upon  reasonable  grounds, 
there  is  apparent  justice  In  subjecting  the  prop- 
erty and  fund  involved  in  the  litigation  to  ex- 
penses incurred  in  discharging  a  general  duty 
cast  upon  the  corporation  and  its  trustees,  to 
take  aU  reasonable  means  for  its  protection." 

[2]  I  have  examined  the  hill  of  particulars 
submitted  by  counsel,  and  am  convinced  that 
a  large  portion  of  the  services  alleged  to 
have  been  rendered  were  services  rendered  to 
the  stockholders  of  the  company  with  a  view 
of  rehabilitation,  rather  than  services  ren- 
dered to  the  officers  and  directors  as  trus- 
tees for  the  creditors  and  stockholders.  For 
such  services  as  were  rendered  to  the  stock- 
holders no  allowance  can,  of  course,  be  made. 
For  such  as  were  rendered  In  good  faith  to 
the  officers  and  directors  of  the  company  as 
trustees  for  the  creditors  and  stockholders 
an  allowance  will  be  made.  I  think  the  sum 
of  $75  will  be '  adequate  compensation  for 
such  serrlces,  and  that  sum  wUl  be  allowed. 


FBRBEB  v.  CONA. 

(Court  of  Etron  and  Appeals  of  New  Jersey. 
Feb.  14,  1918.) 

1.  CoNTBAOTS  «E3>29— Action  tob  Bbbach— 
NoNsmr. 

In  an  action  for  breach  of  contract  to  build 
a  garage,  a  nonsuit  based  on  the  ground  that 
the  statement  of  the  demand  did  not  set  forth 
a  cause  of  action;  as  the  agreement  was  not 
final  and  the  minds  of  the  parties  had  not  met, 
because  of  a  covenant  that  the  roof  was  to  be 
thereafter  agreed  on,  was  properly  refused, 
where  the  minds  of  the  parties  did  meet,  and  the 
contract  was  carried  out  in  part,  and  there 
was  evidence  of  an  agreement  as  to  the  roof. 

2.  Evidence  «=a413  —  Wbitten   Contract  — 
Vabtino  by  Pabol. 

In  an  action  for  breach  of  a  written  contract 
to  build  a  garage  which  gives  the  size  precisely, 
a  question  to  plaintiff's  husband,  who  acted  as 
her  agent  in  the  negotiations  leading  up  to  the 
contract,  as  to  whether  when  the  contract  was 
signed  he  had  any  definite  plans,  or  simply  had 
a  vague  idea  as  to  the  size,  was  properly  ex- 
cluded, as  an  affirmative  answer  would  vary  the 
written  agreement. 

3.  Appeal  and  Ebbob  €=31051(1)— Habmlebs 
Ebbob— Examination   or  Witnesses. 

Overruling  a  question  to  such  witness  as  to 
whether  he  was  not  willing  to  pay  $300  for 
the  work  was  harmless  error,  because  in  the 
next  preceding  question  he  denied  defendant 
ever  asked  him  to  pay  $300  for  a  garage  of  diu 
ferent  proportions;    it  appearing  plaintiff  hau 
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a  plan  prepared  and  submitted  It  to  defendant, 
and  asked  nim  what  additional  amount  he  would 
require  to  build  such  a  garage,  but  that  the  wit- 
netis  testified  defendant  never  stated  any 
amount. 

4.  Contracts  «=»256— Bttilding  Contract— 
Abandonment. 
A  contract  to  build  was  not  abandoned  by 
an  offer  to  pay  for  a  building  according  to  a 
new  plan  submitted  to  the  builder  which  never 
was  agreed  to. 

6.  Stipulations  ®=>  14(7)— Facts  as  iv  Prov- 
en   Bt    Witnesses  —  JJetebmination    or 
Damages. 
A  stipulation  as  to  facts  as  if  proven  pro 
and  con  by  expert  witnesses,  without  naming  the 
witnesses,  and  without  reservation  as  to  their 
character  or  credibility,  is  lawful  evidence  on 
which  to  determine  damages. 
6.  Appeal  and  Error  <3=>171(1)  —  Qubstion 
Not  Raised  Below. 
In  a  suit  for  breach  of  a  contract  to  build 
a  garage,  tried  below  on  the  theory  that  stucco 
should   be   used,   and   no  question   raised   that 
brick  was  cheaper,  it  was  too  late  on  appeal  to 
claim  that  proof  as  to  cost  related  entirely  to 
stucco,  and  no  estimate  appeared  as  to  cost  if 
built  of  brick. 

Appeal  from  Supreme  Court 

Action  by  Katbertne  Ferber  against  Pas- 
quale  Cona.  From  a  Judgment  for  plaintiff 
In  the  district  court  affirmed  in  the  Supreme 
Court  defendant  appeals.    Affirmed. 

See,  also,  97  Atl.  720. 

The  per  curiam  opinion  ot  the  Supreme 
Court  is  as  follows: 

This  action  was  brought  in  the  district  court 
for  the  First  Judicial  court  of  the  county  of 
Hudson  to  recover  damages  for  nonperformance 
of  a  written  contract 

By  the  terms  of  this  contract  it  appears  that 
the  defendant  by  deed,  bearing  date  the  same 
date  as  the  contract,  conveyed  to  the  plaintiff  a 
tract  of  land  in  consideration  of  the  payment 
of  $13,800:  that  for  such  consideration,  in  ad- 
dition to  tne  premises  conveyed,  the  defendant 
agreed  "to  erect  for  the  said  party  of  the  sec- 
ond part  on  or  before  the  first  day  of  April  next 
on  the  rear  of  the  above-described  premises,  a 
one-story  brick  or  stucco  garage,  to  be  twelve 
feet  wide  by  eighteen  feet  deep  and  to  be  at 
least  ten  feet  in  height  in  the  clear,  and  to  have 
a  window  on  each  of  the  north,  south  and  west 
ends,  and  to  have  a  suitable  double  door  and 
entrance  on  the  east  side.  The  floor  to  be  ce- 
ment. The  sidewalk  is  to  be  properly  graded 
before  the  entrance.  The  roof  of  said  building 
is  to  hereafter  be  agreed  upon  between  the  par- 
ties hereto.  It  is  matually  understood  and 
agreed  that  said  building  shall  be  erected  sub- 
ject to  the  approval  of  the  party  of  the  second 
part." 

The  defendant  never  erected  any  building  in 
execution  of  this  contract,  and  the  plaintiff 
brought  this  suit  to  recover  for  the  breach.  At 
the 'trial  counsel  for  .each  side  waived  the  calling 
of  witnesses  to  prove  the  cost  of  erection  of  the 
garage  in  question,  and  agreed  that,  if  an  ex- 
pert was  called  as  a  witness  on  behalf  of  the 
plaintiff,  his  testimony  would  be:  "That  a 
stucco  garage  of  the  dimensions  in  the  contract 
in  evidence  marked  P — 1,  with  a  tin  roof,  would 
cost  ?500,  and,  if  an  expert  were  brought  and 
testified  in  behalf  of  the  defendant,  he  would 
testify  that  such  a  garage  would  cost  $290.75, 
and  it  is  consented  that  this  stipulation  be 
treated  the  same  as  if  their  testimony  were  tak- 
en in  the  course  of  the  trial." 

There  was  proof  that  after  the  making  of 
this  contract  the  parties  agreed  that  the  roof 
of  the  building  should   be  constructed  of  tin. 


The  trial  court  found  for  the  plaintiff  and 
awarded  her  $500,  from  which  judgment  the  de- 
fendant lias  appealed. 

[I]  The  first  alleged  error  argued  is  a  refusal 
to  nonsuit  upon  the  ground  that  the  state  of 
demand  did  not  set  forth  a  cause  of  action  be- 
cause the  contract  contained  a  covenant  that  the 
roof  of  the  building  was  to  be  thereafter  agreed 
upon,  from  which  it  is  argued  that  it  was  not 
a  final  agreement,  but  made  in  contemplation 
of  a  more  definite  arrangement,  and  therefore 
not  definite  and  certain.  And  cases  are  cited 
which  hold  that  an  agreement  to  be  finally  set- 
tled must  comprise  all  the  terms  which  the  par- 
ties intended  to  be  a  part  of  the  agreement,  and 
if  anything  is  left  undetermined,  so  that  the 
minds  of  the  parties  have  not  met  no  contract 
exists. 

None  of  the  cases  cited  are  applicable,  for  here 
the  minds  of  the  parties  did  meet  and  the  con- 
tract Vas  carried  out  in  part,  the  plaintiff  hav- 
ing paid  the  entire  consideration,  and  there  was 
evidence  that  they  subsequently  agreed  as  to 
the  character  of  the  roof.  There  was  no  error 
in  refusing  to  nonsuit. 

[2,  3]  The  next  point  ur^ed  is  that  the  conrt 
improperly  overruled  questions  put  to  a  witness 
of  the  plaintiff  on  cross-examination.  This  wit- 
ness was  the  husband  of  the  plaintiff  and  acted 
as  her  agent  in  the  negotiations  leading  up  to 
the  contract  and  signed  her  name  for  her.  Five 
of  these  questions  relate  to  negotiations  preced- 
in|;  the  signing  of  the  contract,  one  of  tbem 
being:  "Q.  Now,  when  that  contract  was  signed 
you  did  not  have  any  definite  plans;  you  simpl; 
bad  a  vague  idea  as  to  the  size?"  The  contract 
itself  gives  the  size  in  precise  terms,  and  if  thia 
question  had  been  answered  in  the  affirmative 
its  effect  would  be  to  vary  the  written  agree- 
ment ;  therefore  it  was  properly  excluded.  All 
the  defendant  was  bound  to  do  was  to  put  up 
the  garage  of  the  size  and  character  which  the 
contract  required,  and  this  applies  to  all  of  the 

?luestions  overruled  relating  to  the  negotiations 
or,  and  interpretation  of,  the  contract.  The 
only  other  objection  to  ruling  on  admission  of 
testimony  was  the  overruling  of  this  question: 
"Q.  And  foa  were  not  willing  to  pay  $^K),  were 
you?"  If  the  overruling  of  this  question  was 
error,  it  was  harmless  because  in  answer  to  the 
next  preceding  question  the  witness  denied  that 
the  defendant  had  ever  asked  him  to  pay  $300 
for  the  erection  of  a  garage  of  different  propor- 
tions. It' appears  that  the  plaintiff  had  a  plan 
prepared  and  submitted  it  to  the' defendant  and 
asked  him  what  additional  sum  he  would  re- 
quire to  build  such  a  garage,  but  the  witness 
testified  that  the  defendant  never  stated  any 
amount. 

[4]  The  next  point  is  that  the  plaintiff  aban- 
doned the  contract  This  is  based  upon  the  fact 
that  the  plaintiff  had  a  plan  prepared  by  an 
architect  tor  a  garage  of  different  dimensions 
than  the  one  the  contract, called  for,  which  be 
submitted  to  the  defendant  and  said,  "If  you 
will  let  me  know  how  much  more  you  will 
charge,  I  said,  I  would  pay  him  the  difference." 
According  to  the  testimony  of  the  plaintiff,  no 
agreement  was  ever  reached  to  build  according 
to  the  new  plan,  the  plaintiff  constantly  urging 
the  defendant  to  build  such  a  garage  as  his  con- 
tract required,  and  that  the  defendant  was  told 
by  the  counsel  of  the  plaintiff  she  would  be  sat- 
isfied if  the  defendant  would  build  a  portable 
garage  in  settlement  of  the  suit.  Under  the 
testimony  in  the  case,  the  court  was  justified  in 
finding  that  there  was  no  abandonment  of  the 
contract  and  therefore  there  was  no  error  in 
refusing  to  direct  for  the  defendant  upon  the 
ground  that  the  contract'  was  abandoned. 

[5]  The  next  point  made  is  that  there  was 
no  lawful  evidence  to  support  the  judgment 
The  stipulation  made  in  open  court  furnished 
the  testimony  upon  which  uie  trial  conrt  relied 
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ii  asBesdng  the  damages.  This  ftgreeltieiit  was, 
in  order  to  dispense  with  the  calling  of  experts, 
that  it  be  assumed  that  the  plaintiff  bad  produc- 
(d  witnesses  who  testified  that  the  cost  ol  build- 
iag  the  garage  mentioned  -'n  the  contract  would 
be  $500,  and  that  the  defendant  produced  wit- 
nesses who  testi6ed  that  the  coat  would  be 
$290.75.  The  defendant  assails  this  stipulation 
btcaase  it  does  not  mention  the  names  of  the 
proposed  witnesses. 

lie  criticism  contained  in  the  brief  of  the  de- 
fendant on  this  ixiint  is:,  "Upon  this  testimony 
the  court  determines  the  cost  of  the  garage  to 
be  $500  without  any  evidence  before  it  of  the 
names  of  any  particolar  experts  who  would  so 
testify."  This  is  absurd,  for  the  defendant  stip- 
olated  to  certain  facts  as  if  proven  by  wit- 
nesses, and  the  names  of  such  witnesses  is  en- 
tirelv  immaterial.  The  stipulation  was  as  to 
the  facts  proven  pro  and  gob,  without  an^  res- 
ervation as  to  the  character  or  credibility  of 
the  witnesses. 

[6]  This  disposes  of  all  the  questions  raised, 
except  defendant's  daim  that  the  proof  as  to 
cost  related  entirely  to  stucco;  no  estimate 
appearing  as  to  the  cost  if  built  of  brick.  The 
case  was  tried  upon  the  theory  that  stucco 
ihould  be  used,  and  no  question  was  raised  be- 
low tliat  brick  was  cheaper.  The  expert  tes- 
timony agreed  to  related  entirely  to  stucco,  and 
defendant  made  no  claim  that  such  material 
was  not  the  cheapest  of  the  two  provided  for  in 
the  contract,  and  it  is  now  too  late  to  raise  it. 

The  judgment  will  be  affirmed,  with  costs. 

John  H.  PlatofF,  of  Jersey  City,  for  appel- 
lant McDermott  &  Burigbt.  of  Jersey  Olty, 
for  appellee. 

PER  CURIAM.  The  Jndgment  under  re- 
view will  be  afllrmed  for  the  reasons  set 
forth  In  the  opinion  of  the  Snpreme  Conrt 


TRENTON  TRUST  &  SAFE  DEPOSIT  CO. 
v.  COOK  et  aL    (No.  43/614.) 

(Court  of  Chancery  of  New  Jersey.     Feb.  20, 
1918.) 

1.  Wius  «=»754— Specific  Legacies— Tbtjst 
Fund— Stocks  and  Secubities. 

Where  a  will  l>equeaths  certain  spedfic 
legacies  and  then  creates  a  trust  fund  for  wife 
bj  charging  a  trust  on  bonds,  securities,  etc.,  to 
be  selected  by  trustee  so  as  to  produce  an  in- 
come and  a  later  provision  of  will  charges 
"above"  specific  legacies  on  both  real  and  per- 
sooal  property,  the  trust  fund  is  a  specific  lef- 
acy. 

2.  Wills  ^=5820(1)— Tbust  Fund  as  Chabqk 
OS  Pbopebtt— Depletion  or  Cobpus  of  Es- 
tate. 

Where  a  trust  fund  for  wife,  created  by  a 
will  as  a  specific  legacy  charged  on  real  and 
personal  property,  never  came  into  hands  of  the 
wife  as  executrix  and  trustee  of  estate  and 
after  debts  were  paid  and  pecuniary  legacies 
presumably  satisfied  there  was  not  enough  to 
make  the  trust  fund,  the  corpus  of  the  estate 
would  be  deemed  depleted  and  not  the  trust 
fund  and  the  remnant  of  the  estate  was  charge- 
able. 

3.  Wnxs  ©=5687(5)  —  Constbuction  —  In- 
come OF  Tbcst  Fund. 

Where  a  will  created  a  trust  fund  and  pro- 
vided that  after  the  death  of  testator's  wife, 
or  at  the  end  of  her  widowhood,  the  interest  of 
the  fund  should  be  paid  to  testator's  children, 
respectively,  "in  the  following  proportions;  to 
each  of  my  daughters,  Anna  and  Mary,  two- 
sevenths  thereof,  and  to  each  of  my  sons,  Henry, 


Frank  and  William,  one-seventh  part,  each 
with  the  survivorship  between  them  if  either 
should  die  without  leaving  a  child  or  children, 
or  descendants  of  a  child  or  children,"  each 
child  had  a  vested  estate  for  life  in  the  whole 
of  the  income,  divisible  into  sevenths,  the  en- 
joyment of  which  was  postponed  until  the  mar- 
riage or  death  of  the  widow,  the  trust  continu- 
ing active  until  the  death  of  the  last  survivor, 
and  upon  the  death  of  a  child  without  a  de- 
scendant its  share  survived  to  the  remaining 
brothers  and  sisters,  equally  and  absolutely, 
and  if  the  parent  died,  leaving  issue,  his  share 
vested  in  the  descendant,  payable  when  the  prin- 
cipal became  distributable. 
4.  Wills  «=3687(2)  —  Constbuction  —  Dis- 

TBIBUTION  or  TBUST  FUND. 
When  a  will  creating  a  trust  fund  provided 
that  when  either  of  testator's  children  "shall 
die  leaving  children,  the  whole  principal  in  the 
respective  proportions  aforesaid'  was  to  be  paid 
to  such  children  or  child  representing  the  par- 
ent, together  with  the  accruing  interest  thereon, 
upon  the  death  of  a  child,  leaving  issue,  the 
principal  in  the  respective  proportions  to  IM 
calculated  at  the  death  of  the  testator's  last' 
child  passed  to  the  descendants  per  stirpes,  pay- 
able at  the  death  of  the  last  life  tenant,  togeth- 
er with  the  accrued  interest  thereon. 

Bill  by  the  Trenton  Trust  &  Safe  Deposit 
Company  against  William  G.  Cook  and  oth- 
ers, for  direction  as  to  a  trust.  Decree,  ad- 
vised. 

Malcolm  O.  Badiaaan,  of  Trenton,  for  cmn- 
plainant.  Peter  Backes,  William  J.  Backes, 
and  J.  Albert  Homan,  all  of  Trenton,  Ohaun- 
cey  G.  Parker,  of  Newark,  and  Frank  H. 
Hall,  of  Jersey  City,  for  defendants. 

BACKES,  y.  O.  This  is  a  trustee's  bill  for 
directions,  which  involves  the  construction 
of  the  Instrument  creating  the  trust 

Ellas  Cook  died  in  1879,  leaving  a  last  will 
and  testament  by  which  he  bequeathed  to  his 
widow,  Anna  T.  Cook,  his  household  furni- 
ture, and  devised  to  her  liis  residence  for 
life  or  widowhood.  To  Ills  sons  Henry  T., 
Frank  D.,  and  WUliam  G.,  he  gave  $15,000 
each ;  to  the  latter  two  when  they  attained 
their  majority.  To  his  two  daughters,  Anna 
and  Mary,  he  gave  $1,500  each,  at  21,  or 
sooner  upon  marriage.  The  fifth  and  sixth 
clauses  read : 

"6.  I  give  and  bequeath  to  my  Executors  the 
sum  of  seventy  thousand  dollars,  this  fund  to 
be  composed  of  mortgages,  bonds  and  securities 
in  my  Lands  at  the  time  of  my  decease,  which 
may  be  selected  by  them;  and  when  paid  in  or 
collected  by  them  to  be  reinvested  and  kept 
invested  on  bonds  and  first  mortgages  on  lands 
in  Mercer  County  aforesaid,  either  without  im- 
provement or  if  improved,  then  only  upon  brick 
or  stone  houses,  with  fire  insurance  thereon  as 
collateral,  said  mortgages  not  to  be  for  more 
than  half  the  value  of  said  lands  and  im|>rove- 
ments.  In  trust  nevertheless  to  pay  the  inter- 
est of  said  fund  annually,  or  semi-annually,  if 
the  same  can  be  so  invested,  to  my  wife  Anna 
T.  Cook  during  her  life  or  widowhood,  the  said 
interest  to  be  used  by  her,  in  her  discretion,  for 
the  support  of  herself  and  such  of  our  children 
as  may  remain  at  home  unmarried. 

"6.  At  the  death  of  my  said  wife,  or  end  of 
her  widowhood,  I  will  and  direct  that  the  said 
interest  of  the  above  fund  of  seventy  thousand 
dollars  be  paid  to  my  children,  respectively,  in 
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the  following  proportions;  to  each  of  my  dangh- ' 
tera  Anna  and  Mary,  two  sevenths  parts  there- 
of, and  to  each  of  my  ■  sons  Henry,  Frank  and 
William  one  seventh  part  thereof;  with  sur- 
vivorship between  them  if  either  should  die 
without  leaving  a  child  or  children,  or  desced- 
ents  [sic]  of  a  child  or  children;  and  when  ei- 
ther shall  die  leaving  children  the  whole  prin- 
cipal in  the  respective  proportions  aforesaid  to 
be  paid  to  such  children  or  child  representing 
the  parent;  together  with  the  accruing  Interest 
thereon." 

He  directed  bis  executors  to  hold  all  of  his 
property  "not  hereinbefore  ^ecifically  dis- 
posed of"  until  the  times  for  the  payment 
of  the  legacies  to  bis  children  and  to  pay  the 
net  Income  of  the  remainder  to  his  widow  for 
life  or  widowhood.  At  death,  or  termina- 
tion of  the  widowhood,  he  gave  "all  the  bal- 
ance and  residue  of  my  estate  and  property 
wheresoever  and  whatsoever  the  same  may 
be  to  my  diildren  Henry,  Frank,  Anna,  Mary, 
and  William,  or  to  their  dilldren."  The 
legacies  were  charged  upon  the  realty  in  this 
language:  "I  do  charge  all  of  the  above 
specific  legacies  upon  both  my  personal  and 
real  estate."  Tbe  executors  were  empowered 
to  sell  the  real  estate. 

[1-,  2]  The  widow  Anna  T.  Cook  qualified 
as  sole  executrix  and  trustee,  and  continued 
•  in  office  until  ber  deat^  In  January;  1916, 
whereupon  the  complainant  was  substituted. 
Only  one  of  the  children,  William  O.  Cook, 
survives  the  widow,  having  a  child  and 
grandchildren.  Frank  D.  died  In  1887,  leav- 
ing a  son ;  Anna,  childless,  In  1882;  Mary 
in  1893,  leaving  a  daughter;  and  Henry  T. 
in  1915,  without  Issue.  The  testator  left  an 
estate,  real  and  personal,  of  the  value  of  ap- 
proximately $150,000,  of  which  only  $34,500 
was  turned  over  to  the  complainant.  The 
pecuniary  legacies  were  all  paid,  presumably, 
but  what  became  of  the  rest  is  unknown  now. 
No  part  of  the  estate  was  ever  set  aside  and 
appropriated  by  the  executrix  and  trustee  to 
tbe  trust  fund  of  $70,000,  so  far  as  appears, 
and  consequently  the  depletion  was  not  of 
the  legacy,  but  of  the  estate,  which  includes 
the  proceeds  of  the  real  estate,  all  of  which 
was  sold;  and,  as  the  specific  legacies  are 
expressly  charged  upon  all  of  the  personal 
and  real  property  (the  trust  fund  is  a  specific 
legacy,  Allen  v.  Allen,  76  N.  J.  Eq.  245,  74 
Atl.  274, 139  Am.  St.  Rep.  758),  which  follows 
also  from  a  blending  of  the  real  and  personal 
property  tn  the  disposition  of  tbe  residue 
(C!orwlne  v.  Corwlne,  24  N.  J.  Eq.  679),  the 
remnant  of  the  estate  must  be  devoted  to  the 
trust  created  by  -the  fifth  clause  (Paterson 
Hospital  V.  Blauvelt,  72  N.  J.  Eq.  725,  66 
Atl.  105.5),  and  disposed  of  as  provided  by  the 
sixth.  There  Is  as  much  variety  of  opinion 
as  to  the  meaning  of  the  latter  clause  as 
there  are  counsel  in  the  case,  each  of  whom 
pressed  his  view,  sanguinely,  with  forceful 
argument  and  elaborate  brief,  amply  support- 
ed by  authorities,  and,  considered  singly, 
none  Is  without  merit,  and  some  so  persua- 
sive as  to  cause  me  much  discomfort;  but, 
after  viewing   the  clause  from  all  angles 


presented,  and  others,  and  giving  to  each  ex- 
pression Its  meaning  and  function  in  its  re- 
lation to  others  and  in  complete  harmony 
with  the  whole,  I  have  reached  the  conclu- 
sion that  tbe  true  construction  is: 

[3]  The  Income :  Each  child  had  a  vested 
estate  for  life  In  the  whole  of  the  income, 
divisible  into  sevenths,  the  enjoyment  of 
which  was  postponed  until  the  marriage  or 
death  of  the  widow.-  The  trust  continues 
active  until  the  death  of  the  last  survivor. 
TJpon  the  death,  of  a  child  without  a  descend- 
ant, its  share  survived  to  the  remaining 
brothers  and  sisters,  equally  and  absolutely, 
the  accruing  interest  in  tbe  surviving  share 
passing  to  the  personal  representative.  Dy- 
ing leaving  Issue,  the  parent's  share  (original) 
vested  in  the  descendant,  to  accrue  and  to  be 
paid  when  the  principal  is  distributable. 

[4]  The  principal:  Up<m  the  death  of  a 
child,  leaving  issue,  tbe  principal  in  the  re- 
spective proportions — as  one-seventh  bears  to 
two-sevenths — of  the  whole  fund,  to  be  cal- 
culated at  the  death  of  the  testator's  last 
child  (one-seventh  descendants  of  sons  to 
two-sevenths  of  daughters)  passed  to  the  de- 
scendants per  stirpes,  payable  at  the  death 
of  the  last  life  tenant,  together  with  tbe  ac- 
crued interest  thereon,  viz.  on  the  fraction 
of  the  Income  the  ancestor  enjoyed.  He 
complainant  will  be  directed  to  hold  tbe 
corpus  until  the  death  of  William  6.  Cook, 
paying  of  the  net  income  8/21  to  talm,  2/21 
to  Mary's  administrator,  and  2/21  to  Henry's, 
and  retaining  and  crediting  3/21  to  the  es- 
tate of  Frank's  son,  who  died  recently,  and 
6/21  to  the  daughter  of  Mary.  This  is  as 
far  as  the  decree  may  go.  Stewart  v.  Stew- 
art, 61  N.  J.  Eq.  25,  47  Ati.  633. 

The  advisability  of  construing  wills  with- 
out writing  opinions  has  often  been  suggest- 
ed, a  boon  to  the  judge  and  less  confusion  to 
tbe  bar,  bnt  I  feel  that  because  of  the  great 
divers!^  of  views,  counsel  are  entitled  to 
know  how  tbe  result  has  been  readied. 

As  to  the  Income:  The  thing,  the  scheme 
tbe  testator  had  in  mind,  as  laid  out  in  the 
sixth  clause,  although  inartiflcially  set  down 
by  tbe  scrivener,  manifestly  was  that  the 
$70,000  fund,  put  aside  primarily  for  his  wid- 
ow and  her  household,  should  remain  Intact 
after  her  demise  and  until  the  death  of  his 
last  surviving  child.  The  fact  that  the  gifts 
to  the  children  are  of  fractional  t)arts  of  the 
whole  income,  whatever  It  might  be  from 
year  to  year,  and  not  of  the  Income  of  frac- 
tional portions  of  the  fund.  Is  a  powerful  in- 
dication that  thte  fund  was  not  to  be  distribu- 
ted pro  tanto  upon  the  death  of  a  child,  as 
later  language  would,  at  first  blush,  seem  to 
Indicate  was  to  be  done.  It  Is  clear  that  the 
income  only  was  to  be  aijoyed  by  the  chil- 
dren and  the  principal  by  succeeding  genera- 
tions. In  providing  cross-remainders  of  sur- 
vivorship among  bis  children,  upon  the  death 
of  a  child  without  Issue  the  testator  dealt 
only  with'  the  income  apportioned  to  that 
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child;  and,  while  tbe  general  rale  is  that  a 
gift  of  income,  without  limit  of  time,  carries 
with  It  a  gift  of  the  principal,  there  was  here 
no  apporti<Hunent  of  the  principal  to  the  in- 
come upon  which  the  rule  could  operate.  To 
apply  the  rule  that  a  gift  of  the  income,  in- 
determinate, is  a  bequest  of  the  principal 
woald  be  destructive  of  the  testator's  plainly 
expressed  Intention  that  only  the  descendants 
of  his  children  should  take  the  "whole"  fund. 
The  gift  to  a  child  leaving  issue  passed  to 
the  descendants,  and  tbe  gifts  by  way  of  sur- 
TiTorshlp  were  independent  gifts  of  the  shares 
to  all  surviving  brothers  and  sisters  equally 
and  absolute  (3  Jarman,  R.  &  T.  568),  and 
apoD  the  death  of  such  survivor  vested  in  his 
personal  representative.  3  Jarman  (H.  &  T.) 
565;  Boggs  v.  Boggs,  69  N.  J.  Eq.  497,  60  AtL 
1114.  See,  also,  Bonnell  v.  Bonnell,  47  N.  J. 
BJq.  540  at  page  546,  20  AtL  540.  Therefore, 
upon  tlie  death  of  Frank.  1/7=33/21  passed  to 
bis  son.  Anna  dying  childless,  her  2/7=6/21 
passed  to  Mary,  Henry,  and  William  equally, 
2/21  to  e&ch.  Upon  the  death  of  Mary,  her 
2/7=6/21  passed  to  her  daughter ;  the  snrriv- 
orahlp  interest  of  2/21  from  Anna,  to  her  ad- 
ministrator. Ui)on  the  death  of  Henry  his 
1/7=3/21  interest  passed  to  WilUam  and  his 
2/21  surriTorship  from  Anna  to  his  adminis- 
trator. The  summation  therefore,  as  already 
stated  and  presently  payable,  is:  To  William 
G.  Cook  8/21;  administrator  of  Mary  2/21 ;  ad- 
mlnlstrat(»  of  Henry  2/21;  applicable,  bnt  to 
be  held ;  3/21  to  the  estate  of  Frank's  son; 
and  6/21  for  the  daughter  of  Mary. 

Having  done  with  the  income,  what  of  the 
ptlndpal?    It  is  disposed  of  in  these  words: 

"And  when  either  shall  die  leaving  children 
tbe  whole  principal  in  tbe  respective  proportions 
aforesaid  to  be  paid  to  such  children  or  child 
representing  the  parent;  together  with  the  ac- 
cming  interest  thereon." 

It  Is  the  insistence  of  one  of  the  counsel 
that  under  this  language  the  fund  vested  in 
the  testator's  children  upon  the  death  of  the 
flrst  chUd,  leaving  a  chUd,  and  is  now  dis- 
tributable as  of  that  x)eriod ;  and  the  conten- 
tion of  t)nother  is  that  the  testator  failed  to 
provide  for  the  contingency  of  children  dying 
diildless,  and  as  a  consequence  3/7  of  the 
fund  (to  Mary's  and  Henry's  iwssiUe  descend- 
ants) are  undisposed  of  and  fall  into  the 
residue.  Still  another  argues  that  the  gift  is 
to  dilldren  of  testator's  children,  living- at  the 
death  of  their  parent,  and  excludes  grand- 
children.   Let  us  see. 

Up  to  the  point  of  the  above  quotation  of  the 
deuse,  the  testator  dealt  only  with  tUe  income, 
and  he  made  complete  disposition  of  it,  if  we 
give  the  concluding  words,  "together  with  the 
accruing  Interest  thereon,"  their  appropriate 
meaning.  He  then  proceeded  to  dispose  of  the 
principal,  to  be  distributed  as  of  the  time  when 
It  would  be  no  longer  needed  to  produce  the  in- 
come. As  to  whom  and  in  what  lots  it  was 
to  go,  there  is  little  obscurity,  if  we  keep  in 
mind  that  it  was  not  to  be  touched  until  it 


bad  fully  served  tbe  primary  purposes  for 
which  it  was  created.  His  children  were  not 
to  have  it  in  any  event  Their  children,  or 
lineal  descendants  living  at  their  death,  were 
to  be  the  recipients  of  his  bounty.  To  them 
he  gave  "the  whole  principal  in  the  respective 
proportions  aforesaid,"  viz.  by  the  formula  of 
two  to  one,  based  on  the  division  of  the  in- 
come by  the  fractions  of  two-sevenths  to 
daughters'  issue  to  one-seventh  to  sons'.  At 
the  time  the  testator  made  his  will  and  at  his 
death,  bis  children  were  unmarried,  and  man- 
ifestly the  gifts  were  contingent  (Beatty  v. 
Montgomery,  21  N.  J.  Bq.  324;  HoweU  v. 
Oreen,  31  N.  J.  Law,  570),  vesting,  however, 
under  the  rules  at  the  earliest  possible  peri- 
od, upon  the  death  of  a  c^ild  leaving  chil- 
dren, or  perhaps  sooner,  as  children  were 
born  to  sons  or  daoghters,  and  varying  from 
time  to  time  by  divestiture  or  investiture  as 
grandchildren  were  born  or  died  before  their 
parents  (Herbert  v.  Poet,  26  N:  J.  Eq,  278 ; 
Hopper  V.  Demarest,  21  N.  J.  I^w,  626;  Male 
V.  WUliams,  48  N.  J.  Bq.  33,  21  Atl.  854)  and 
to  be  eventually  enjoyed  "in  the  respective 
proportions  aforesaid,"  which,  while  in  dis- 
posing of  the  income  tbe  testator  employed 
definite  fractions,  means  not  the  definite  frac- 
tions, but  the  relation  between  the  respective 
number  of  the  fractional  parts.  The  reason, 
as  complainant's  counsel  suggests,  for  in- 
serting "seventh"  in  the  fore  part  of  the 
clause  was  to  indicate  that  collectively  the 
five  shares  of  interest  were  to  exhaust  the  to- 
tal income,  and  that  "seventh"  was  used  be- 
cause it  required  a  division  into  seven  parts 
to  effectuate  the  "proportion"  the  testator 
had  In  mind  of  two  to  one  as  between  daugb- 
ters'  and  sons'  descendants.  "When,"  as 
used  in  connection  with  "to  be  paid,"  would 
ordinarily  denote  the  point  of  time  when  the 
gift  was  to  take  effect  In  possession,  but,  con- 
sidering that  the  enjoyment  of  the  prior  out- 
standing estates — in  the  widow  for  life,  in  the 
children  for  life — forbids  this,  and,  further, 
that  the  sum  of  th«  legacy  would  be  Impossible 
of  ascertainment  at  that  time,  it  becomes  at 
once  apparent  that  the  adverb  of  time  "when" 
was  Inaptly  used  in  the  sense  of  "if"  or  "In 
case  that,"  and  "to  be  paid"  as  words  of  gift, 
vesting  the  estate  Immediately,  postponed  as 
to  payment  for  the  convenience  of  the  estate. 
Herbert  v.  Post,  supra.  By  adopting  this 
construction,  effect  Is  given  to  every,  present- 
ly conceivable,  expression  of  intent,  and  tb» 
income,  as  well  as  the  principal  of  fund,  is 
completely  disposed  of.  While  the  testator's 
intent  is  awkwardly  expressed,  it  can  be  per- 
ceived, and  In  the  language  of  Lord  Mans- 
field In  Chapman  v.  Brown,  3  Burr.  1634,  Eng. 
Rep.  vol.  97,  p.  1015: 

"In  order  to  attain  the  intent^  words  of  limi- 
tation shall  operate  as  words  of  putchaae;  im- 
plications shall  supply  verbal  omissions ;  tbe 
letter  shall  give  way;  every  inaccuracy  of  gram- 
mar, every  impropriety  of  terms,  shall  be  cor- 
rected b}r  tbe  general  meaning,  if  that  be  clear 
and  manifest." 
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As  the  principal,  then,  stands,  the  estate  of 
Frank  Cook's  deceased  sou  Is  vested  of  a 
quarter  interest ;  the  daughter  of  Mary  of  a 
half,  and  tbe  daughter  of  William  a  quarter; 
the  first  two  liable  to  be  Increased  by  the 
death  of  William's  child  and  grandchildren  in 
his  lifetime. 

I  cannot  agree  with  the  contention  of  coun- 
sel that  if  William's  daughter  predeceases  him, 
his  grandchildren  will  not  take.  Although  it 
is  true  that  the  gift  is  upon  tbe  stated  con- 
tingency of  any  of  the  testator's  children  dy- 
ing leaving  children,  It  seems  to  me  that  the 
contingency  is  Impliedly  enlarged  by  the  im- 
mediately preceding  and  complementary  con- 
tingency of  survivorship  "if  either  should  die 
without  leaving  a  child  or  children  or  de- 
scendants" and  by  the  words  of  the  gift  them- 
selves "to  such  dhildren  or  cliild  representing 
the  parent,"  meaning,  I  take  it,  the  great- 
grandchildren. Baldwin  v.  Tucker,  61  N.  J. 
Eq.  412,  48  Atl.  647.  However,  as  William  is 
living,  this  question  is  not  ripe  for  decision 
and  an  expression  of  opinion  is  gratuitous. 

▲  decree  will  be  advised  in  accordance  with, 
tbe  directions. 


JEWEL  TEA  CO.  v.  WEBER.    (No.  104.) 
(Court  of  Appeals  of  Maryland.    Jan.  16,  1018.) 

1.  Masteb   and   Sbbvant   «s9417(7)— Wobk- 

MEN'S    COMPENaATION    LAW— REVIEW. 

By  the  direct  provisions  of  the  Workmen's 
Compensation  Act  (Acts  1014,  c.  800),  the  deci- 
sion of  a  state  industrial  accident  commission 
shall  be  treated  as  prima  fade  correct  on  ap- 
peal, and  the  burden  of  proof  shall  be  upon  the 
attacking  party,  hence  the  burden  of  proving 
that  the  decision  of  the  commission,  as  to  wheth- 
er the  injury  was  received  by  the  servant  with- 
in the  scope  of  bis  employment,  was  incorrect 
rests  upon  appellant. 

2.  Mabtke  and  Sebvant  «=>417(5)— Wobk- 
iien's  Compensation  Act— Rbvibw— Ques- 
tions of  Fact. 

On  a  trial  by  jury  after  appeal  from  a  de- 
cision of  the  Industrial  Accident  Commission 
under  tbe  Workmen's  Compensation  Act,  It  was 
for  tbe  jury  to  determine  the  questions  of  fact 
presented  b^  tbe  appeal,  the  court  on  such  re- 
view not  being  aauorized  to  interfere. 

3.  Masteb  and  Sebvant  «=3417(5)  —  Wobk- 
MEN's   Compensation   Act  —  Review  —  In- 

STKUCTIONS. 

On  trial  by  jury  after  appeal  from  a  deci- 
sion of  tbe  State  Industrial  Accident  Commis- 
sion, under  the  Workmen's  Compensation  Act, 
prayers  for  instructions  should  instruct  the 
jury,  in  regard  to  tbe  law  applicable  to  certain 
tacts  to  be  found  by  them,  and  an  instruction  as 
to  the  burden  of  proof  should  be  confined  to  the 
issues  of  fact. 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty ;   Wm.  Henry  Forsythe,  Jr.,  Judge. 

Proceedings  by  Mary  M.  Weber  under  the 
workmen's  compensation  law  for  the  death 
of  Frank  J.  Weber,  opposed  by  the  Jewel 
Tea  Company,  employer.  An  award  of  eom- 
pen.sation  was  affirmed  after  trial  to  a  Jury 
on  appeal  to  the  circuit  court,  and  employer 
api>eals.    Affirmed. 


Argued  before  BOYD,  G.  J.,  and  BRIS- 
COE, BURKE,  THOMAS,  URNBR,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

Edward  M.  Hammond,  of  Baltimore,  for 
appellant.  James  Clark,  of  Elllcott  Qty 
(William  Colton  and  Philip  Sachs,  both  of 
Baltimore,  on  the  brief),  for  ai^llee. 

THOMAS,  J.    Prank  J.  Weber,  In  March, 
1016,  was  employed  by  the  Jewel  Tea  Com- 
pany, a  corporation,  as  driver  and  salesman. 
As  such  driver  and  salesman  be  bad  charge 
of  a  "team  of  mules  and  a  wagon,"  and  bis 
duties  were  to  drive  through  the  country, 
along  a  designated  route,  and  to  take  orders 
for  and  deliver  goods  and  merchandise  for 
the  company.    On  the  11th  of  March,  1916, 
Weber  and  Harry  F.  Ferguson,  another  driv- 
er and  salesman  of  the  company,  were  to- 
gether, and  at  the  end  of  the  day's  work 
they  drove  the  wagon  to  a  stable  in  Savage, 
Md.    According  to  the  testimony  of  Ferguson, 
after  the  hostler  put  the  mules  in  the  stable 
and  hung  the  harness  up,  he  (Ferguson)  went 
into  the  stable  and  saw  Weber  In  another 
part  of  the  stable  '"doubled  over,"  and  when 
he  asked  him  how  it  had  happened,  Weber 
t<dd  him  that  the  hostler  had  thrown  tbe 
harness  on  the  ho<A,  and  that  when  he  went 
in  the  stable  to  fix  it  one  of  the  mules  kick- 
ed him.    Weber  was  taken  home  that  evening 
and  placed  under  the  care  of  a  physidaii,  to 
whom  be  stated  that  the  mule  had  kicked  him 
in  the  stomach.    About  two  weeks  later  he 
was  taken  to  a  hospital  and  operated  on  for 
appendicitis,   and  died  on   April  12tb  from 
"general  peritonitis  following  an  acute  attack 
of    appendicitis"    whicli,    according    to   the 
testimony  of  tbe  doctor  who  attended  and 
operated  on  him,  was  caused,  by  the  kick  be 
received.    Mary  M.  Weber,  the  widow  of  the 
deceased,  filed  a  claim  for  compensation  un- 
der the  provisions  of  the  workmen's  compen- 
sation law.    Tbe  claim  was  resisted  by  the 
company,  and  a  great  deal  of  testimony  was 
produced  by  it  before  the  State  Industrial 
Accident   Commission    for    the    purpose  at 
showing  (1)  that  the  attack  of  appendicitis 
of  which  Weber  died  was  not  caused  by  tbe 
kick;    and  (2)  that  at  the  time  he  was  in- 
jured be  was  not  acting  within  the  scope  of 
his  employment  by  tbe  compa.iiy.    The  com- 
mission, however,  found  that  Weber  was  in- 
jured while  in  the  employ  of  the  company, 
"that  as  a  result  of  said  injury  he  died  on  the 
12th  of  April,  1916,  and  that  said  injury  arose 
out  of  and  in  the  course  of  his  employment," 
and  awarded  his  widow  compensation  to  tbe 
amount  of  $7.50  per  week  for  the  period  of 
7  years  and  47%  weeks.    From  the  order  of 
the  commission  the  company  appealed  to  the 
circuit  court  for  Howard  county.    The  ca?e 
was  tried  in  that  court  by  a  Jury,  on  the 
evidence   produced    before   the   commission. 
After  the  evidence  was  read  to  the  Jury,  the 
company  (the  appellant  in  the  court  below) 
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offered  four  prayers,  and  the  claimant  (the 
appellee  In  the  court  below)  offered  one  pray- 
er. The  appellant's  first  and  second  prayers 
sought  to  withdraw  °tbe  case  from  the  }ury  on 
the  ground  that  the  appellee  had  offered  no 
evidence  legally  sufficient  to  entitle  her  to 
recover,  and  on  the  further  ground  that  there 
was  no  evidence  In  the  case  legally  sufBclent 
to  show  that  the  Injury  received  by  Weber 
"was  received  by  him  while  he  was  acting 
within  the  scope  of  his  employment."  By 
the  appellant's  third  prayer  the  court  was 
asked  to  Instruct  the  jury  that  the  harden 
of  proof  was  on  the  appellee  to  show  "that 
when  Weber  was  injured  he  was  acting  with- 
in the  scope  of  his  employment,"  and  its 
fourth  prayer  instructed  the  jury  that,  unless 
they  found  "that  the  appendicitis  from  which 
Weber  died  was  the  result  of  the  mule  kick 
emiiplained  of  in  the  evidence,"  their  verdict 
should  be  for  the  appellant.  The  court  below 
rejected  the  aiH>ellant's  first,  second,  and 
third  prayers,  and  granted  its  fourth  prayer, 
and  also  granted  the  prayer  of  the  appellee, 
which  instructed  the  Jury  that  the  burden 
was  on  the  appellant  to  prove  that  the  deci- 
sion of  the  State  Industrial  Accident  Com- 
mission was  incorrect.  The  only  exception 
in  the  case  is  to  the  granting  of  the  appellee's 
prayer  and  the  rejection  of  the  appellant's 
first,  second,  and  third  prayers.  The  verdict 
of  the  jury  was  in  favor  of  the  appellee,  and 
this  appeal  is  from  the  judgment  of  the  court 
below  confirming  the  ordet  of  the  commis- 
sion. 

While  counsel  In  the  case  have,  with  com- 
mendable industry,  filed  in  this  conrt  very 
(nil  and  carefully  prepared  briefs,  the  ques- 
tions presented  by  the  record  are  very  nar- 
row, and  are,  we  think,  fully  covered  by  the 
decisions  of  this  court 

[1]  In  reference  to  the  company's  third 
prayer,  and  the  burden  of  proof  in  the  trial 
of  the  case  in  the  court  below,  whatever  may 
be  the  rule  elsewhere,  under  statutes  provid- 
ing compensation  for  injured  employes,  and 
their  dependents,  the  workmen's  compensa- 
tfoQ  law  of  this  state  expressly  declares  that 
on  appea}  from  the  decision  of  the  State  In- 
dustrial Accident  Commission  the  decision  of 
the  commission  shall  be  treated  as  prima 
fade  correct,  and  that  the  "burden  of  proof 
shall  be  upon  the  party  attacking  the  same." 
In  the  case  of  Frazler  v.  Leas,  127  Md.  572, 
96  Atl.  764,  Judge  Burke  said: 

'The  Legislature  has  made  the  decision  of  the 
commission  prima  facie  correct,  but  has  provid- 
ed that  it  may  be  attacked  upon  the  erounds 
stated  in  the  act,  and  where  the  proof  is  in- 
sufficient [sufficientl  to  establish  the  incorrect- 
ness of  the  decision,  it  may  'be  reversed  or 
modified.'  Upon  any  issue  of  fact  involved  the 
appellant  is  given  the  valuable '  right  of  trial 
by  jury,  and  a  full  opportunity  to  be  heard." 

In  the  case  of  American  Ice  Co.  v.  Fltz- 
hugh,  128  Md.  382,  97  Atl.  99d,  Ann.  Cas. 
iSloD,  33,  where  we  held  that  the  right  to 
open  and  close  followed  the  burden  of  proof, 
and  that  on  appeal  from  a  decision  of  the 


commission  the  appellant  bad  a  right  to 
"open  and  close  the  evidence  and  arguments," 
the  court  said: 

"By  the  express  terms  of  the  statute  the  bur- 
den is  placed  upon  the  appellant  to  show  error 
in  the  decision  of  the  commission  which  must  be 
taken  on  appeal  as  prima  facie  correct." 

In  the  case  at  bar  one  of  the  questions  of 
fact  to  be  determined  on  appeal  was  whether 
the  injury  sustained  by  the  deceased  arose 
"out  of  and  in  the  course  of  his  employment" 
by  the  company,  and,  as  the  commission  had 
decided  that  question  in  the  affirmative,  un- 
der the  provision  of  the  act  and  the  decisions 
of  this  court  the  burden  was  on  the  appellant 
to  show  that  the  decision  was  wrong,  and  that 
such  Injury  did  not  arise  out  of  and  in  the 
course  of  such  employment. 

[2]  As  the  case  was  tried  by  a  jury,  with 
the  burden  on  the  appellant  to  show  that  the 
decision  of  the  commission  was  incorrect.  It 
was  for  the  Jury  to  determine  the  questions 
of  f&ct  presented  by  the  aK>eal,  and,  among 
them,  the  question  whether  the  Injury  sus- 
tained by  the  deceased  arose  out  of  and  in 
the  course  of  his  employment  by  the  appel- 
lant, and  the  court  was  not  authorized  to  say 
that  the  appellant  had  met  the  burden  impos- 
ed on  it,  or  to  assume  a  fact  to  be  found  by 
the  Jury.  In  the  case  of  Western  Md.  R.  Co. 
v.  Keboe,  86  Md.  64,  S7  Atl.  801,  the  court 
said: 

"The  court  cannot  decide  between  opposing 
witnesses.  The  jury  must  determine  questions 
of  fact,  and  as  said  m  Charleston  Insurance  Co. 
V.  Corner,  2  Gill,  427,  "no  action  of  the  court 
should  control  the  exercise  of  their  admitted 
right  to  weigh  the  credibility  of  evidence.'  " 

In  B.  &  O.  R.  Co.  V.  Hendricks,  104  Md. 
76,  64  AU.  304,  Chief  Judge  McSherry  said: 

"There  is  no  principle  better  established  than 
that  which  denies  to  the  court  the  right  of  as- 
suming any  fact,  in  aid  of  a  prayer,  when  the 
onus  at  proving  such  fact  rests  upon  the  party 
asking  tne  instruction,  no  matter  how  strong 
and  convincing  his  proof  on  the  subject  may  be." 

In  the  case  of  Calvert  Bank  v.  Eatz,  102 
Md.  56^  61  Atl.  411,  Judge  Jones,  speaking 
for  the  court  said: 

"Doubtless,  the  jury  would  have  found  these 
facts  according  to  the  testimony,  but  the  suffi- 
ciency of  evidence  to  satisfy  a  :ury,  or  the  cir- 
cumstance that  it  was  all  on  one  side,  does  au- 
thorise the  court  to  direct  the  jury  that  it  proves 
the  fact" 

— and  in  the  case  of  Lemp  Brewing  Co.  v. 
Mantz,  120  Md.  176,  87  Atl.  814,  the  court 
said: 

"With  that  burden  on  the  plaintiff,  the  claim- 
ant, the  case  at  bar  could  not,  at  the  instance 
of  the  plaintiff,  have  been  withdrawn  from  the 
jury,  for  although  the  evidence  adduced  by  the 
plamtiff  was  practically  uncontradicted,  the  rule 
in  this  state  is  that  the  court  cannot  assume 
the  existence  of  facta  and  take  away  from  the 
jury  the  finding  of  the  some." 

The  settled  rule  in  such  cases  as  to  the 
burden  of  proof,  and  the  estaUished  principle 
applicable  to  withdrawing  a  case  from  the 
jury,  required  the  jury  to  decide  the  questions 
of  fact  presented  by  the  appeal  in  this  case, 
and  the  court  below  properly  refused  to  grant 
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the  flrs(,  second,  and  third  prayers  of  the 
appellant. 

As  the  principle  referred  to  applies  even 
where  the  evidence  adduced  by  the  party 
upon  whom  the  burden  of  proof  rests  Is  prac- 
tically uncontradicted,  It  Is  not  necessary  to 
consider  the  effect  of  the  testimony  of  Mrs. 
Weber  that  the  deceased,  who  had  been  em- 
ployed by  this  appellant  from  October,  1915, 
as  driver  and  salesman  had  charge  of  the 
wagon,  and  that  his  duties  required  him  to 
look  after  the -mules. 

[3]  No  objection  was  made  In  the  oral  ar- 
guments, or  pointed  out  in  the  briefs  of  the 
appellant,  to  the  form  of  the  appellee's  pray- 
er. While  It  states  a  correct  legal  proposi- 
tion, and  could  not  have  misled  the  Jury  in 
this  case,  we  cannot  approve  the  form  adopt- 
ed. Prayers  shotild  instruct  the  Jury  In  re- 
gard to  the  law  applicable  to  certain  fax^ 
to  be  found  by  them.  An  appeal  from  a 
decision  of  the  commission  may^  present 
questions  of  law  as  well  as  questions  of  fact, 
and  an  instruction  as  to  the  burden  of  proof 
should  be  confined  to  the  Issues  of  fact  to 
be  decided  by  the  Jury. 

Judgment  affirmed,  with  costs  to  the  appel- 
lee; 


COASTWISE  SHIPBDILDING  CO.  et  al.  y. 

TOLSON.     (No.  36.) 
(Court  of  Appeals  of  Maryland.    Jan.  17, 1918.) 

1.  Mastbb  and  Skbvant  «=9417(5)  —  Wobk- 
ubn's  Compensation— Imstbuctions. 

Where  a  workmen's  compensation  award 
was  appealed  to  court  sitting  as  a  jury,  a  re- 
quested instruction  that  in  "cases  arising  under 
tne  Workmen's  Compensation  Act"  (Acts  1914, 
c.  800)  the  burded  of  proof  is  on  the  employ^, 
etc,  was  properly  amended  by  adding,  "But  in 
court  proceedings,  upion  an  appeal  from  a  deci- 
sion of  the  commission,  the  decision  is  to  be 
held  prima  facie  correct,  and  the  burden  of  proof 
is  upon  the  party  attacking  it" ;  this  being  an 
express  provision  of  section  55. 

2.  Master  and  Servant  9=s417(5)— Work- 
men's Compensation— Questions  of  Law 
AND  Fact. 

Refusal  of  the  court,  sitting  as  a  jury,  on 
appeal  from  award  of  compensation,  to  rule  as 
a  matter  of  law  that  there  was  no  evidence 
legally  sufficient  to  justify  the  award,  was 
proper;  the  evidence  presenting  questions  of 
fact. 

Appeal  from  Court  of  Common  Pleas  of 
Baltimore  City;  Morris  A.  Soper,  Judge. 

Proceeding  for  compeosatiion  -under  the 
Workmen's  Compensation  Act  by  Howard 
F.  Tolson,  opposed  by  the  Coastwise  Shlp- 
bnllding  Company,  employer,  and  the  Fideli- 
ty &  Deposit  Company  of  Maryland,  in- 
surer. From  an  order  for  plalntift  by  the 
State  Accident  Industrial  Commission,  de- 
fendants appealed  to  the  court  of  common 
pleas  of  Baltimore  dty.  From  Judgment  con- 
firming the  commission's  decision,  defendants 
aK>eal.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BIURKB,  THOMAS,  PATTISOM,  URtNBR, 
STOCKBRIDGE,  and  CONSTABLE,  JJ. 


Gamer  W.  Denmead,  of  Baltimore  (S.  W. 
Gambrill,  of  Baltimore,  on  the  brief),  for 
appellants.  Eugene  O'Dunne  and  'Donald  B. 
Creecy,  both  of  Baltimore,  for  ax^llee. 

CONSTABLE,  J.  Howard  F.  Tolson, 
the  appellee  herein,  was  In  the  employ  of  the 
Coastwise  Shipbuilding  Company  as  a  labor- 
er at  its  yards  In  Baltimore  dty.  On  the  22d 
day  of  July,  1916,  he  was  assisting  In  remoT- 
lug  old  piling  for  a  foundation.  While  engag- 
ed In  this  work,  he  attempted  to  remove  an  old 
broken  piece  of  piling,  five  or  six  feet  In 
length  and  a  foot  square,  which  was  almost 
comirfetely  covered  with  barnacles  and  im- 
bedded in  the  sand.  In  order  to  do  this  he 
put  his  hand  under  it  and  received  a  wound 
upon  the  Inside  of  his  fourth,  or  little,  finger, 
the  sensation  from  which  resembled  that  pro- 
duced by  the  sting  of  an  insect,  or  such  as 
would  be  occasioned  by  any  sharp  substance 
piercing  the  flesh  and  being  withdrawn. 
There  was  no  swelling  of  the  finger  until  two 
days  after  the  Injury,  when  it  began  to  swell 
and  developed  into  blood  poisoning.  He  was 
removed  to  the  University  Hospital,  where  he 
was  confined  for  about  six  weeks.  Within 
proper  time  he  filed  a  claim  for  compensation 
with  the  State  Accident  Industrial  Commis- 
sion. The  commission,  after  complying  with 
all  of  the  formalities  required  by  the  provi- 
si<H)8  of  chapter  800  of  the  Acts  of  Assembly 
of  1914  and  the  amendments  thereto,  the  act 
creating  and  defining  the  powers  and  duties 
of  the  commission,  held  that  the  blood  poison- 
ing and  the  subsequent  results  were  the  nat- 
ural results  of  an  accidental  personal  Injury 
sustained  by  an  employe  arising  out  of  and  in 
the  course  of  his  employment,  and  pa!;$ed  an 
order,  by  which  his  employer  and  the  insurer 
were  to  pay  him  compensation  at  the  rate  of 
$6  a  week  during  the  continuance  of  his 
disability,  according  to  the  provisions  of  sec- 
tion 35  of  the  act  From  that  order  an  ap- 
peal was  taken  to  the  court  of  common  plefl.« 
of  Baltimore  dty.  The  case  was  there  heard 
before  the  court  sitting  as  a  Jury,  and  the  de- 
dslon  of  the  commission  was  confirmed,  and 
it  Is  from  the  judgment  therein  entered  this 
appeal  has  been  taken. 

[1]  There  is  but  one  exception  to  the  rec- 
ord, and  that  relates  to  the  ruling  upon  the 
prayers.  The  two  prayers  offered  by  the  ap- 
pellee were  refused.  The  first  prayer  of  the 
appellant  was  refused*  as  offered,  but  was 
granted  as  amended  by  the  court.  As  offered. 
It  sought  to  haive  the  court  rule  that,  in  cases 
arising  under  the  Compensation  Act,  the  bur- 
den of  proof  is  upon  the  employ^  to  show 
that  he  sustained  an  acddental  personal  in- 
Jury,  arising  out  of  and  to  the  course  of  his 
employment;  and,  unless  the  employ^  so 
proves,  compensation  cannot  be  awarded  him. 
The  court  amended  this  prayer  by  adding 
thereto  the  foUowtag: 

"But  in  court  proceedings,  upon  an  appeal  from 
a  dedsion  of  tne  commission,  the  dMision  is 
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lo  be  held  prima  fad«  correct,  and  the  burden 
of  proof  is  npon  the  party  attacking  it." 

The  prayer  as  offered  Is  entirely  silent  as 
to  whether  the  placing  of  the  burden  of  proof, 
referred  to  the  trial  before  the  commission  or 
to  tliat  before  the  court  on  appeal.  It  Is 
only  natural  that  It  should  have  been  intend- 
ed to  refer  to  the  proceeding  then  before  the 
conrt.  If,  however,  It  was  intended  to  refer 
to  the  hearing  before  the  commission  it  was 
misleading  in  the  extreme,  for  it  could  have 
been  talien  as  referring  to  both  trials.  If 
that  was  the  object  sought  to  be  effected 
then  it  would  have  been  an  erroneous  instrdo- 
tion,  for  by  section  65  of  the  act  it  is  ezpress- 
If  provided  that: 

On  appeal  "the  decision  of  the  commission 
shall  be  prima  facie  correct,  and  the  bnrden  of 
proof  shall  be  upon  the  party  attacking  the 
same." 

This  provision  has  been  passed  npon  and 
held  to  be  literally  taken  as  expressed,  in 
In  three  cases  in  this  conrt :  Frazler  v.  Leas, 
127  Md.  573,  96  Att.  764;  American  Ice  Oo. 
T.  Fltzhugh,  128  Md.  382,  »7  Atl.  999,  Ann. 
Cas.  191TD,  33 ;  and  Jewel  Tea  Co.  v.  Weber, 
103  AtL  476,  decided  at  this  term.  It  must 
upon  these  decisions  be  held  that  the  court 
was  correct  in  refusing  the  first. prayer  as 
offered,  and  the  amended  prayer  correctly 
stated  the  law. 

[2]  The  second  and  third  prayers  can  be 
treated  together.  The  appellant  sought  to 
have  the  court  rule  as  a  matter  of  law  "that 
there  was  no  evidence  legally  sufiBcient  to 
prove  that  the  api)ellee  sustained  an  acciden- 
tal personal  injury,  arising  out  of  and  in  the 
coarse  of  his  employment,  and  therefore  the 
award  of  compensation  must  be  set  aside," 
and  in  the  third  prayer  to  rule  as  a  matter 
of  law  "that  the  evidence  in  this  case  shows 
the  injury  to  the  appellee  was  occasioned  by 
the  sting  of  the  wasp  or  insect  of  similar 
character,  and  that  such  an  injury  is  not  an 
accidental  personal  Injury  arising  out  of  and 
in  the  course  of  his  employment,  and  there- 
fore the  award  must  be  set  aside  and  amend- 
ed." The  very  question  presented  by  these 
prayers  has  been  so  very  recently  passed 
npon  by  'this  court  In  the  case  of  the  Jewel 
Tea  Co.  v.  Weber,  supra,  that  a  repetition 
of  what  we  there  said,  Judge  Thomas,  speak- 
ing for  us,  is  all  that  should  be  said: 

"As  the  case  was  tried  by  a  Jury,  with  the 
burden  on  the  appellant  to  show  that  the  deci- 
rion  of  the  commission  was  incorrect,  it  was  for 
the  jury  to  determine  the  questions  of  fact  pre- 
KDtcd  by  the  appeal,  and,  among  tbem,  the 
question  whether  the  injury  sustained  by  the  de- 
ceased arose  out  of  and  in  the  course  oi  his  em- 
ployment by  the  appellant,  and  the  court  was 
not  antborized  to  say  that  the  appellant  had 
met  the  burden  imposed  on  it,  or  to  assume  a 
fact  to  be  found  by  the  Jury.  In  the  case  of 
Western  Md.  R.  Co.  v.  Kehoe.  86  Md.  54  [37 
AtL  799],  the  court  raid:  'The  court  cannot 
decide  between  opposing  witnesses.  The  jury 
must  determine  questions  of  fact,  and,  as  said 
ia  Charleston  Insurance  Oo.  v.  Comer,  2  Gill, 
427:  "No  action  of  the  court  should  control  the 


exercise  of  their  admitted  right  to  weigh  the 
credibility  of  evidence." '  In  B.  &  O.  K.  Oo. 
V.  Hendricks,  104  Md.  76  [64  Atl.  304],  Chief 
Judge  McSherry  said:  'There  is  no  principle 
better  established  than  that  which  denies  to 
the  court  the  right  of  assuming  an^r  fact,  in  aid 
of  a  prayer,  when  the  onus  of  proving  snch  fact 
rests  upon  the  party  asking  the  instruction,  no 
matter  how  strong  and  convincing  his  proof  on 
the  subject  may  be.'  In  the  case  of  Calvert 
Bank  v.  Katz,  102  Md.  66  [61  Atl.  411]  Judge 
Jones,  speaking  for  the  court,  said:  'Doubtless, 
the  jury  would  have  found  these  facts  accord- 
ing to  the  testimony,  but  the  sufficiency  of  evi- 
dence to  satisfy  the  jury,  or  the  circumstance 
that  it  was  all  on  one  dde,  does  authorize  the 
court  to  direct  the  jury  that  it  proves  the  fact' 
— and  in  the  case  of  Lemp  Brewing  Oo.  v. 
Mantz,  120  Md.  176  [87  Atl.  814],  the  court 
said:  'With  that  burden  on  the  plaintiff,  the 
claimant,  the  case  at  bar  could  not,  at  the  in- 
stance of  the  plaintiff,  have  been  withdrawn 
from  the  Jury,  for  although  the  evidence  ad- 
duced by  the  plaintiff  was  practically  uncontra- 
dicted, the  rule  in  this  state  is  that  the  court 
cannot  assume  the  existence  of  facts  and  take 
away  from  the  jury  the  finding  of  the  same.' 
The  settled  rule  in  such  cases  as  to  the  burden 
of  proof,  and  the  established  principle  applica- 
ble to  withdrawing  a  case  from  tha  Jury,  re- 
quired the  jury  to  decide  the  questions  of  fact 
presented  by  the  appeal  in  this  case,  and  the 
court  below  properly  refused  to  grant  the  first, 
second,  and  third  prayers  of  the  appellant." 

The  fact  that  we  were  there  dealing  with 
a  case  which  was  tried  with  the  aid  of  a  jury, 
and  in  the  case  at  bar  was  tried  without  the 
aid  of  a  Jury,  causes  no  difference  In  the 
principles  above  announced.  It  has  long 
been  established  that,  in  trying  a  ease  before 
the  conrt,  sitting  as  a  court  and  Jury,  the 
same  rule  of  law  Is  applicable  to  the  prayers, 
upon  the  question  of  their  rejection,  as 
would  be  if  the  case  were  being  tried  before 
a  Jury.  Lyon  v.  George,  44  Md.  295 ;  Hobbs 
V.  Batory,  86  Md.  68,  37  Atl.  713. 

It  is  clear  the  questions  of  fact  involved  In 
these  prayers  should  have  been  presented  in 
prayers  for  the  court  to  find  as  facts,  and 
therefore  the  ruling  was  correct  on  tbese 
prayers. 

Judgment  affirmed,  with  costs  to  the  ap- 
pellee. 


PRESIDENT  AND  COUNCIL  OP  MT.  ST. 

MARY'S  COLLEGE  v.  WILLIAMS 

et  al.     (No.  106.) 

(Court  of  Appeals  of  Maryland.    Jan.  16, 1918.) 

1.  Wills  <t=»14—TBu8T8— "Religious  Cos- 

POBATION." 

A  college  Incorporated  "for  the  education  of 
youth,  the  pursuit  of  science  and  the  general  dif- 
fusion of  knowledge,"  notwithstanding  its  found- 
ers were  members  of  the  Roman  Catholic 
Church  and  its  officers  were  members  thereof 
and  some  were  priests,  and  although  it  prepar- 
ed some  students  for  the  priesthood,  was  a  secu- 
lar corporation,  so  that  to  entitle  it  to  receive 
a  bequest  it  was  not  necessary  to  secure  legis- 
lative sanction  as  required  by  the  Declaration 
of  .Rights,  art  38,  regarding  gifts  to  "religious 
corporations." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Reli- 
gious Corporation.] 
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2.  WiTxa   *=>e71— Trusts— PEBPETurrres. 

Will  creating  trust  for  life  of  named  bene- 
ficiaries, and  on  the  death  of  their  last  surviv- 
or providing  that  the  trust  should  cease  and  the 
fund  should  then  be  paid  over  to  a  college,  did 
not  create  a  trust  in  favor  of  the  college,  but 
was  an  absolute  gift  vesting  an  interest  in  the 
college  on  the  testator's  death. 

3.  COLLEOES  AND   UNIVEKSITIES  ®=>6<2)— BE- 
QUESTS—CaPACITT  OF  Leqatee. 

A  corporation  organized  "fop  the  education 
of  youth,  the  pursuit  of  science  and  the  gen- 
eral diffusion  of  knowledge,"  had  the  power  to 
receive  a  gift  of  money  for  the  erection  of  a 
church  for  the  use  of  the  students  under  its 
charter  power  entitling  it  to  purchase,  take, 
hold,  and  convey  realty  or  personalty. 

4.  COIXBOBS  AND    UNIVEBSniES   <S=96(2)— BE- 
QUESTS—CAPACITY  OF  Legatee. 

Where  will  devised  remainder  after  life  es- 
tate to  college  for  construction  of  church  at 
specified  location,  mere  fact  that  a  sufficient 
number  of  churches  of  that  denomination  exist- 
ed already  in  the  neighborhood  did  not  aSect 
the  right  of  a  college  to  receive  the  fund. 

Appeal  from  Circuit  Court,  Frederick 
County,  In  Equity;  Hammond  Umer,  Glenn 
H.  Worttlngton,  and  Edward  0.  Peter, 
Judges. 

"To  be  ofBdally  reported." 

Proceedings  for  distribution  on  an  audi- 
tor's account,  in  the  matter  of  the  estate  of 
Charles  W.  Hoffman,  deceased,  of  which 
Henry  Williams  and  another  were  testamen- 
tary trustees.  The  next  of  kin  filed  a  peti- 
tion against  Vincent  Sebold  and  John  S. 
Newman,  as  substituted  trustees,  claiming  a 
certain  fund.  From  the  decree  allowing  the 
account  and  declaring  a  bequest  to  it  invalid, 
the  President  and  CouniAl  of  Mt.  St  Mary's 
College  appeaL    Reversed  and  remanded. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  THOALAS,  STOCKBRIDGB,  and 
CONSTABLE,  JJ. 

Robert  Biggs,  of  Baltimore,  and  John  S. 
Newman,  of  Frederick  (Vincent  Sebold,  of 
Emmitsburg,  on  the  brief),  for  appellants. 
Leo  Weinberg,  of  Frederick,  and  Isaac  Lobe 
Straus,  of  Baltimore  (Magruder,  Stephen  & 
Magruder,  of  Washington,  D,  0.,  on  the 
brief),  for  appellees. 

BURKE,  J.  This  appeal  presents  for  con- 
sideration the  question  of  the  validity  of  a 
bequest  to  the  President  and  Council  of  Mt. 
St.  Mary's  College,  contained  In  the  residu- 
ary clause  of  the  will  of  Dr.  Charles  W. 
Hoffman,  late  of  Frederick  county,  deceased. 

Dr.  Hoffman's  will  is  dated  September  7, 
1894,  and  was  probated  on  January  4,  1897. 
The  testator  died  In  December,  1896.  His 
will  contained  a  number  of  bequests  to 
friends  and  relatives  and  disposed  of  the 
rest  and  residue  of  his  estate  as  follows: 

"All  the  rest  and  residue  of  my  estate  of  what- 
ever description  and  wherever  situated,  I  give, 
devise  and  bequeath  to  my  friends  Charles  W. 
Ross,  Sr.,  Henry  Williams  and  Benjamin  F. 
Reich,  all  of  Frederick,  Maryland,  in  trust  to 
keep  the  same  invested  and  to  pay  the  income  or 
proceeds  of  the  same  semiannually  to  my  half- 


brothers,  William  F.  Hoffman  and  John  Hoff- 
man, and  my  cousins,  Hannah  H.  Reich,  Sophia 
E.  Trundle,  John  H.  Reich,  Henry  C.  Reich 
and  C.  Julian  Reich,  in  equal  shares  during 
their  natural  lives  commencing  for  the  first 
semiannual  payment  six  months  after  the  pro- 
bate of  this  my  last  will  and  testament;  said 
equal  shares  of  said  income  or  proceeds  to  ko 
to  them  during  their  natural  lives  respectively, 
and  on  the  death  of  any  one  of  the  aforenamed 
beneficiaries,  a  similar  division  of  said  income 
or  proceeds  shall  continue  to  be  made  among  the 
survivors,  and  this  is  to  continue  until  there 
shall  ihatl  but  one  survivor  who  shall  then  re- 
ceive during  his  or  her  natural  life  the  entire 
income  or  proceeds,  and  on  the  death  of  the 
last  survivor  this  trust  shall  cease,  and  I  di- 
rect that  my  said  trustee  shall  then  pay  the 
sum  of  ten  thousand  dollars  to  the  President  and 
Directors  of  Georgetown  College,  D.  C,  to  b« 
used  by  them  for  the  benefit  of  the  library  of 
said  college,  and  I  direct  my  said  trustees  to 
then  pay  the  rest  and  residue  of  this  trust  fund 
to  the  President  and  Council  of  Mount  St 
Mary's  College,  near  Emmitsburg,  Frederick 
county,  Maryland,  to  be  used  by  them  foe  the 
erection  of  a  plain  substantial  stone  church  on 
the  site  of  the  present  old  church  on  the  hill 
near  the  graveyard,  and  not  on  the  coomhe  or 
plain  beldw  near  the  college  building." 

The  last  survivor  of  the  life  beneficiaries 
mentioned  In  the  clause  of  the  will  Just  quot- 
ed died  on  or  about  March  1,  1914,  and 
shortly  afterward  Messrs.  Vincent  Sebold 
and  John'  S.  Newman,  substituted  trustees 
under  the  will,  caused  an  auditor's  account 
to  be  stated  which  showed  $63,094.09  for  dis- 
tribution under  the  residuary  clause,  of 
which  $10,000  was  allowed  to  the  President 
and  Directors  of  Georgetown  College,  and 
the  balance,  $53,094.09,  to  the  President  and 
Council  of  Mt.  St  Mary's  College.  The  ac- 
count was  ratified  as  to  all  items  except  the 
one  last  mentioned,  to  the  allowance  of  which 
exceptions  were  filed.  The  next  of  kin  of 
the  testator  and  Mt  St  Mary's  College  were 
afterwards,  through  appropriate  proceedings, 
made  parties  to  the  case,  the  former  appear- 
ing as  plaintitr  petitioners,  claiming  the  fund, 
and  the  latter  as  respondent  In  Its  an- 
swer, as  well  as  In  the  testimony  of  Its  presi- 
dent, the  college  expressed  its  Intention  to 
use  the  fund  of  $53,094.09,  If  paid  over  to  it. 
In  strict  conformity  to  the  wishes  of  the  tes- 
tator as  expressed  in  his  will. 

After  hearing  and  argument  the  lower 
court.  Judges  WortlUngton  and  Peters  (Chief 
Judge  Umer  dissenting),  passed  a  decree  in 
which  the  residuary  bequest  to  the  Pred- 
dent  and  Council  of  Mt.  St.  Mary's  College 
was  declared  to  be  "wholly  Ineffectual,  in- 
operative, void  and  of  no  effect"  and  in 
which  the  papers  in  the  case  were  referred 
to  the  auditor  for  the  purpose  of  distributing 
the  fund  among  the  next  of  kin  of  the  tes- 
tator, as  their  interests  may  appear  after  de- 
ducting the  costs  and  expenses  of  the  litiga- 
tion.   This  appeal  is  from  that  decree. 

[1]  The  facts  disclosed  by  the  record  are 
that  the  "old  church  on  the  hill  near  the 
graveyard"  referred  to  in  Dr.  Hoffman's  will 
was  founded  In  1806  or  1808  by  Fathers  Da- 
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bols  and  Bmte.  At  tbe  same  time  they 
tonnded  a  college.  TMs  college  was  after- 
wards Incorporated  by  chapter  316  of  the 
Acts  of  1835  onder  the  name  of  the  Presi- 
dent and  Conncll  of  Mt.  St.  Mary's  College. 
It  Is  a  secular  and  not  a  religious  corporation, 
chartered  "for  the  education  of  youth,  the 
pnranlt  of  science  and  the  general  diffusion 
of  knowledge."  Its  founders  were  members 
of  tbe  Roman  Catholic  Church,  its  officers  are 
■nembers  thereof,  some  of  them  priests,  and 
some  of  its  students  it  prepares  for  the  priest- 
hood. But  this  does  not  change  Its  secular 
diaraeter.  In  Baltzell  v.  Church  Home,  110 
Md.  244.  73  AU.  151,  Judge  Boyd  says: 

"The  mere  fact  that  a  corporation  is  under 
tbe  control  of  members  of  a  particular  church 
does  not  make  it  a  religions  corporation." 

Later  on  In  tbe  same  opinion  Judge  Boyd 
has  this  to  say,  which  is  peculiarly  appli- 
cable to  this  case : 

"Bnt  the  case  which  is  perhaps  most  analo- 
»U8  to  this  is  that  of  Colbert  v.  Speer,  24  App. 
Cas.  (D.  C.)  187.  Judge  Alvey  delivered  the 
opinion.  The  court  was  considering  a  devise 
and  bequests  to  the  Georeetown  College,  which 
were  objected  to  because  it  was  contended  they 
vere  intended  to  be  'for  the  support,  use  and 
benefit  of  a  religious  sect,  order  and  denomina- 
tion, and  to  a  public  teacher  of  tbe  gospel  as 
such.'  As  the  Maryland  Declaration  of  Rights 
was  in  effect  in  the  district,  the  decision  is  pe- 
culiarly applicable.  The  court  said:  'The  fact 
tbat  the  college  is  or  ma^  be  under  the  adminis- 
trative control  of  a  religious  order  known  as  the 
Order  of  Jesus  does  not  bring  the  institution 
within  tbe  prohibition  of  the  Declaration  of 
Bights.  The  college  is  not  a  religious  institu- 
tion intended  for  the  tuition  and  propagation 
of  a  particular  doctrine  and  creed  of  religious 
belief,  to  the  exclusion  of  all  other  creeds  and 
beliefs,  but  it  is  an  institution  of  learning  for 
tbe  admission  and  education  of  students  of  all 
denominations  of  religious  faith.  The  act  of  in- 
corporation of  the  college  does  not  limit  the  ex- 
ercise of  the  corporate  powers  conferred  to  the 
promotion  of  any  religious  creed  or  denomina- 
tion, hut  the  college  is  open  to  all  alike.  For 
limitations  of  the  powers  and  objects  of  the 
college  we  must  look  to  the  charter  granted  by 
Congress,  and  not  elsewhere.' " 

Tbe  bequest,  therefore,  did  not  come  with- 
in the  provision  of  artlde  38  of  the  Declara- 
tion of  Bights.  The  l^Ulative  aanctioa 
vas  not  required. 

At  the  time  the  will  was  executed,  the 
site  of  the  "old  church  on  the  hill  near  the 
grareyard,"  and  the  old  church  Itself,  had 
been  the  prt^erty  of  the  college  for  many 
Tears.  In  the  beginning  the  college  was  lo- 
cated near  the  church,  but  the  college  was 
afterwards  moved  to  the  plain,  or  coombe 
below  where  It  is  now.  The  church  Itself 
had  fallen  into  a  state  of  disrepair.  It  was 
in  fact  dangerous.  About  1894  it  bad  ceas- 
ed to  be  used  by  the  students  of  the  college. 
The  priests  of  the  college  attended  the  par- 
ish as  they  had  always  done  since  the  founda- 
tion of  the  coUege  in  1806  or  1808  until  1883 
ot  1804,  when  a  separation  took  place  be^ 
tveen  the  college  and  the  parish,  although 
the  perish  continued  to  worship  at  the  old 
cbarcb  until  its  church,  St.  Anthony's,  was 
dedicated  and  opened  in  1897,  a  year  after 
103  A.-31 


the  testator's  death  and  three  years  aftei 
the  date  of  the  wilL  niere  had  been  for  a 
number  of  years  a  Boman  Catholic  Church 
at  Emmitsburg  about  two  miles  from  tbe 
college,  and  a  chapel  at  Mt.  St.  Joseph's 
Academy,  a  Catholic  Institution  for  the  edu- 
cation of  young  women  about  an  equal  dis- 
tance away.  There  were  also  several  places 
of  private  worship  at  the  college.  These  are 
the  facts  as  they  existed  at  tbe  time  of  the 
wUl. 

The  counsel  for  the  appellees  earnestly 
contend  that  the  bequest  was  intended  by 
the  testator  to  be  a  trust  for  tbe  use  of  the 
pariatf  formerly  worshipping  at  the  "old 
church  on  the  bill  near  the  graveyard."  In 
the  recent  case  of  Conner  v.  Trinity  Reform- 
ed Church,  129  Md.  360,  99  Atl.  547,  where 
the  testator  devised  his  hotel  prc^terty  to  the 
chuK*  "In  trust  to  apply  the  net  aimual  in- 
come therefrom  to  the  support  of  the  minis- 
ter, who  may  from  time  to  time  be  in  charge 
of  said  church,"  Judge  Constable,  in  deliver- 
ing the  opinion  of  this  court,  said: 

"It  is  apparent,  therefore,  that  the  principal 
discussion  must  be  as  to  whether  or  not  there  is 
a  trust  created.  And  so  often  have  cases,  sim- 
ilar in  many  respects  to  the  present  one,  been 
before  us  and  our  predecessors,  that  the  rules 
applicable  to  their  settlement  have  become  fixed 
and  settled.  The  late  Chief  Judge  McSherry,  in 
delivering  the  opinion  of  this  court  in  Bennett 
V.  Humane  Imp.  Society,  91  Md.  10,  45  Atl. 
888,  has  clearly  stated  the  rule  by  which  courts 
are  to  determine  when  a  trust  does,  or  does  not, 
arise.  He  said:  *A  trust  may  be  created  either 
by  the'  use  of  appropriate  technical  words 
which,  of  their  own  proper  vigor,  indicate  that 
a  trust  was  designed  to  be  raised,  or,  in  the  ab- 
sence of  such  words,  a  trust  may  be  created  by 
other  language  when  tbe  purpose  to  establish  it 
is  otiierwise  sufficiently  apparent.  In  both  in- 
stances, however,  it  always  becomes  a  question 
of  intention  as  to  whether  a  trust  exists.  If 
there  be  a  manifest  design  to  establish  a  trust 
then  a  trust  will  be  declared,  though  no  apt 
technical  words  are  employed ;  and,  if  there  be 
an  equally  manifest  design  not  to  establish  a 
trust,  then  no  trust  will  be  declared  though 
the  words  employed  would,  but  for  the  contrary 
intention,  be  sufficient  to  create  a  trust.  •  •  • 
The  particular  circumstances  which  denote  such 
an  intention  are  necessarily  variant ;  but,  when 
a  trust  of  tbe  kind  relied  on  here  is  asserted, 
it  may  be  generally  affirmed  that  where  there 
is  a  gift  to  one  for  the  use  of  another,  or  when 
the  legatee  or  devisee  is  clearly  designed  to  have 
no  beneficial  interest  in  the  property  given  him, 
a  trust  for  the  benefit  of  some  one  was  intend- 
ed to  be  created.'  And  in  the  same  case  Judge 
McSherry  also  had  the  following  to  say,  which 
is  particularly  appropriate  to  the  facta  of  the 
case  under  consideration:  'His  intention  was 
that  the  legatee  and  devisee  named  by  him 
should  possess  it  If  that  legatee  and  devisee 
does  not  get  the  property  disposed  of  by  this 
clause,  it  will  be  because  tbe  testator's  inten- 
tion is  frustrated.  Ordinarily,  the  task  which 
devolves  upon  a  court  in  dealing  with  the  in- 
terpretation of  the  last  will  is  to  ascertain  the 
testator's  intention;  and  the  duty  then  imposed 
is  to  give  that  intention  effect,  if  possible ;  but 
in  the  pending  controversy,  whilst  the  intention 
is  apparent  enough,  the  object  of  the  proceed- 
ings avowedly  is,  not  to  give  that  intention  ef- 
fect, but  to  disregard-  it  altogether.  There  are, 
of  course,  instances  where  this  has  been  done, 
because  the  rules  of  law  imperatively  required 
that  it  should  be  done ;   but.  when  done,  it  has 
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always  been  done  w'th  great  reluctance.  Courts 
nre  not,  or  ought  not  to  be,  astute  in  searching 
for  a  construction  which  nullifies  a  will  if  there 
are  other  equally  reasonable  interpretations 
which  uphold  it' 

"Does  the  language  of  this  paragraph  under 
consideration  show  a  clearly  defined  intention 
upon  the  part  of  the  testator  to  create  a  trust? 
The  general  rule  is  that,  where  a  legacy  or  de- 
vise is  given  to  a  corporation  for  the  express 
purpose  of  carrying  oat  any  of  its  corporate 
functions,  such  donation  will  not  be  regarded  as 
creating  a  trust  unless  the  intention  to  create 
a  trust  be  clear,  but  as  a  gift  to  the  corporation 
itself  upon  condition  that  it  be  applied  to  the 
particular  corporate  use." 

[2]  It  Is  evident  from  the  character  of  the 
beqnesta  contained  In  this  will,  and  they  nnm- 
ber  over  90,  that  the  testator  was  an  edu- 
cated and  cnltured  man.  By  apt  and  appro- 
priate words  he  created  a  trust,  with  his 
half-brothers  and  cousins  as  life  beneficiaries, 
which  trust,  he  declared,  "shall  cease"  on  the 
death  of  the  last  survivor  of  them,  and  that 
the  trust  fund  should  then  be  paid  over, 
$10,000  to  Oeorgetovra  College  for'  the  use 
of  Its  library,  and  the  balance  of  the  trust 
fund  to  the  President  and  Council  of  Mt  St. 
Mary's  College  to  be  used  In  the  erection  of 
a  plain  substantial  stone  church  on  the 
particular  designated  site.  Had  he  wished 
the  trust  to  continue  beyond  the  death  of 
the  last  survivor  of  his  half-brothers  and 
cousins,  he  would  not  have  used  the  plain 
unambiguous  terms  employed  in  his  wlU  as 
to  the  time  when  the  trust  should  terminate. 
It  appears  to  be  quite  clear  that  he  Intended 
the  funds  coming  Into  the  hands  bf  the 
President  and  Council  of  Mt  St  Mary's 
College  under  the  residuary  clause  of  hia 
will  should  be  used  in  perpetuating  a  church 
standing  on  the  college  property,  where  the 
students  and  faculty  of  the  college  had  wor- 
shipped for  nigh  unto  a  century.  It  was  es- 
sentially a  college  and  not  a  parish  church, 
and  Its  reconstruction  by  the  college  to  which 
it  belonged,  and  with  which  It  had  been  so 
closely  associated  since  the  earliest  period  of 
its  history,  was  the  object  the  testator  had 
In  mind.  The  legacy  was  given  direct  to  the 
corporation.  The  parish  had  no  beneficial 
Interest  in  the  fund.  It  owned  neither  the 
land  on  which  the  old  church  was  built,  nor 
the  church  itself,  and  the  bequest  was  not 
intended  as  a  trust  for  its  benefit 

[3]  It  can  hardly  be  seriously  contended 
that  the  particular  use  to  which  the  bequest 
is  to  be  applied  Is  one  beyond  the  corporate 
powers  of  the  college.  Its  charter  declared 
that  it  "shall  be  capable  In  law  to  purchase, 
take,  hold  and  convey  In  fee  simple,  or  for 


any  less  estate,  any  real  or  personal  estate 
whatsoever;  provided  that  the  said  associa- 
tion shall  at  no  time  hold  or  possess  more 
than  two  thousand  acres  of  land,  and  that 
the  yearly  value  of  the  estate,  real  and  per- 
sonal, of  the  said  association,  exclusive  of 
the  buildings  and  appurtenances  appropriat- 
ed for  the  use  of  the  students  and  professors 
of  the  same,  and  of  their  private  chapel, 
shall  not  exceed  the  sum  of  twenty-five  thoa- 
sand  dollars." 

The  only  limitations,  therefore,  upon  the 
powers  of  ownership  vested  In  the  college, 
are:  (1)  That  the  extent  of  its  property  is 
limited  to  2,000  acres  of  land;  and  (2)  that 
Its  "annual  value,"  excluding  certain  build- 
ings and  Its  "private  chapel,"  shall  not  exceed 
$25,000.  We  have  no  hesitation  In  holding 
that  a  corporation  chartered  for  general 
educational  purposes  is  capable  of  using  a 
legacy  left  to  It  for  the  purpose  of,constmct- 
Ing  a  church  on  its  own  property.'  The  Idea 
of  the  worship  of  God  Is  too  closely  associat- 
ed with  that  of  education  to  permit  us  to  say 
that  this  particular  corporation  has  not  the 
power  to  build  and  maintain  a  church  build- 
ing upon  its  own  property,  as  directed  to  the 
will. 

[4]  In  1907,  a  year  after  the  testator's 
death,  the  parish  had  constructed  and  opened 
Its  own  church,  St  Anthony's,  about  one- 
fourth  of  a  mile  from  the  college  buildings. 
In  1910  the  college  erected  a  handsome 
church  "on  the  plain  or  coombe  below"  near 
the  college  buildings.  In  1913  the  "old  church 
on  the  hill  near  the  graveyard"  was  destroyed 
by  fire.  It  Is  contended  that  there  are  a 
sufficient  number  of  churches  or  places  of 
worship  for  Roman  Catholics  In  the  nel^bor- 
hood  of  Mt  St  Mary's  College,  and  that  the 
use  of  the  fund  of  $53,094.09  In  the  restora- 
tion of  the  "old  church  on  the  hill  near  the 
graveyard,"  Isolated  as  It  is,  would  be  an 
utter  waste  of  the  fund.  This  may  or  may 
not  be  true,  but  It  cannot  determine  the 
rights  of  the  parties  to  this  controversy. 
The  college  acquired  on  the  probate  of  the 
will  a  vested  Interest  In  remainder  in  Its 
share  of  the  trust  fund,  and  no  extraneons 
or  subsequent  act  of  It  or  others  In  building 
one  or  more  churches  upon  or  near  the  college 
grounds  or  elsewhere  can  be  held  to  divest 
that  Interest 

It  follows  from  the  views  expressed  that 
the  decree  of  the  lower  court  must  be  revers- 
ed. 

Decree  reversed,  and  cause  remanded; 
costs  to  be  paid  out  of  the  fund. 
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RIBMnf  ▼.  O'HARA  et  aL    (No.  5087.) 

(Supreme  Court   of  Rhode   Island.     April  26, 
1918.) 

Appeu.  and  Ebbob  «s»1005(3)— Mattkbs  R>- 
viewable — conixicting  evidence. 
Where    the    evidence    was    conflicting,    the 
Terdict  and  order  of  the  court  denying  a  new 
trial  will  not  be  disturbed. 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Charles  F. 
Steams,  Judge. 

Assumpsit  by  Daniel  V.  Rleley  against  Jolui 
P.  O'Hara  and  Harry  W.  O'Hara,  copartners 
doing  business  as  the  Oxford  Linotype  Oopa- 
poeition  Company.  Verdict  for  plaintiff,  and 
defendants  bring  exceptions.  Exceptions 
overruled. 

William  H.  McSoley,  of  Providence,  for 
plaintWT.  John  L.  Curran,  of  Providence, 
for  defendants. 

PER  CURIAM.  This  is  an  action  of  as- 
smnprit  brought  by  Daniel  V.  Rieley  against 
John  P.  O'Hara  and  Harry  W.  O'Hara,  co- 
partners and  doing  business  as  the  Oxford 
Linotype  Composition  Company,  to  recover 
the  sum  of  $1,400,  which  the  plaintiff  alleges 
Is  due  to  him  as  a  commission,  he  having 
obtained  for  the  defendants  a  contract  to 
print  the  Boy  Scout  Magazine.  The  case 
was  tried  to  a  jury  in  the  superior  court, 
and  a  verdict  was  rendered  for  the  plain- 
tiff in  the  sum  of  $504.  The  defendants 
filed  a  motion  for  a  new  trial,  which  was 
denied.  The  case  is  now  before  us  upon  the 
defendants'  bUI  of  exceptions  containing  24 
assignments  of  error,  of  which  22  relate  to 
the  admission  of  testimony.  These  excep- 
tions are  waived.  Of  the  remaining  excep- 
tions one  is  to  the  refusal  of  the  trial  couri' 
to  direct  a  verdict  and  the  other  to  the  denial 
of  the  motion  for  a  new  trial. 

It  is  not  dispiuted  that  the  plaintiff  had  a 
contract  with  the  defendants  regarding  a 
commission  upon  business  which  he  might 
secure  for  them.  There  Is  some  conflict  of 
testimony  regarding  the  precise  tenns  of  such 
agreement.  The  defendants  claim  that  the 
contract  provided  for  a  commission  to  the 
plaintiff  on  orders  less  than  $100,  whereas 
the  plaintiff  contends  that  he  was  to  receive 
a  commission  of  &  per  cent  on  all  business, 
whatever  the  amount  of  the  order  might  be. 

The  controversy  is  confined  to  a  large  con- 
tract for  the  printing  of  the  Boy  Scout  Maga- 
zine, which  the  plaintiff  claims  to  have  se- 
cnred  for  the  defendants  and  upon  which  he 
claims  to  be  entitled  to  a  commission  under 
his  contrairt.  This  question  was  submitted 
to  the  Jury,  the  Jury  found  for  the  plaintiff 
and  the  trial  court  has  denied  the  defendants' 
motion  for  a  new  trial.  The  issue  presented 
to  the  Jury  was  a  simple  one  involving  a 
question  of  fact  upon  which  the  testimony 
was  conflicting.    We  think  that  there  is  suffi- 


cient evidence  to  support  the  verdict  of  the 
Jury,  and  therefore  we  cannot  say  that  such 
verdict  was  wrong,  or  that  the  trial  Judge 
was  in  error  in  refusing  to  direct  a  verdict 
or  in  denying  the  defendants'  motion  for  a 
new  triaL 

The  defendants'  exceptions  are  overruled, 
and  the  case  is  remitted  to  the  superior  court, 
with  direction  to  enter  Judgment  for  the 
plaintiff  on  the  verdict. 


liANDT  v.  YOUNGSTEIN  et  al. 
(No.  5150.) 

(Supreme  Court  of  Rhode  Island.     April  23, 
1918.) 

Appkai,  and  Bkbob  «=31002—Revh:w— Find- 
ings OF  Fact. 
In  an  action  for  money  lent,  the  evidence 
being  conflicting,  a  jury  finding  that  the  loan 
was  actually  made  will  not  be  disturbed  on  ap- 
peal 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Ounties ;  John  W.  Sween- 
ey, Judge. 

Action  by  Rachael  Landy  against  Sam 
Toungsteln  and  Louis  Toungsteln.  Judgment 
for  plaintiff  against  defendant  Lotiis  Young- 
stein,  and  such  defendant  excepts.  Excep- 
tions overruled. 

Bellln  &  Bellln  and  John  F.  Harlow,  Jr., 
all  of  Providence,  for  plaintiff.  Leonard  N. 
Zisman,  of  Providence,  for  defendant 

PER  CURIAM.  This  Is  an  action  of  the 
case  in  assumpsit  brought  by  the  plaintiff, 
Rachael  Landy,  against  Sam  Toungsteln  and 
Louis  Toungsteln  to  recover  certain  sums  of 
money  amounting  to  $500,  which  the  plain- 
tiff claims  were  loaned  by  her  to  the  defend- 
ants. At  the  conclusion  of  the  plaintiff's 
testimony  a  nonsuit  was  granted  as  to  the 
defendant  Sam  Toungsteln  and  the  trial  of 
the  case  proceeded  aptalnst  the  other  defend- 
ant, Louis  Toungsteln.  The  Jury  rendered 
a  verdict  for  the  plaintiff  for  $522.50,  being 
the  amount  claimed  with  Interest  The  de- 
fendant's motion  for  a  new  trial  was  denied 
by  the  trial  court,  and  the  case  is  now  before 
us  upon  eaiceptlons  to  the  rulings  of  the 
trial  court  admitting  certain  testimony  of- 
fered by  the  plaintiff  and  to  the  decision  of 
the  trial  court  denying  the  motion  for  a  new 
trial. 

The  questions  presented  are  questions  of 
fact  and  they  relate  to  the  actualitv  of  the 
loan  as  claimed  by  the  plaintiff.  There  is 
some  conflict  of  testimony  as  to  the  occur- 
rences connected  with  the  loan  of  the  money, 
but  we  think  there  is  sufficient  testimony 
upon  which  the  Jury  might  base  a  verdict 
for  the  plaintiff,  and  we  cannot  say  that 
the  trial  Judge  was  wrong  in  denying  the 
motion  for  a  new  trial.  We  find  no  merit  In 
the  exceptions  relating  to  the  admission  of 
testimony. 
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The  defendant's  exceptions  are  all  over- 
ruled, and  the  case  is  remitted  to  the  snpe- 
rlor  court,  with  direction  to  enter  Judgment 
for  the  plaintiff  on  the  verdict  against  Louis 
Youngs  teln. 


STATE  T.  FRANK  W,  COY  REAL  ESTATE 
CO.  et  al.     (No.  483.) 

(Supreme  Court  of  Rhode  Island.     April  28, 
1918.) 

Constitutional.  Law  «=346(1)  —  Conbtittj- 
TioNAL  Questions  —  Cebtibted  Questions. 
Where  the  state,  bringiiiK  an  action  to  en- 
join adjoining  landowners  of  a  public  highway 
from  obstructing  travel  thereon,  alleges  that  the 
roadway  was  secured  from  respondents  under  a 
contract,  and  respondents  in  their  answer  admit 
contract  but  allege  breach  and  that  road  was 
laid  out  under  <3en.  Laws  1909,  c.  84,  claimed 
by  them  to  be  unconstitutional,  the  Issues  are 
confined  to  the  contract  and  its  breach,  and  the 
cause,  having  been  certified  to  the  Supreme 
Court  as  involving  constitutional  questions,  will 
be  remanded. 

Case  Certified  from  Superior  Court,  Wash- 
ington County. 

Bill  by  the  State  of  Rhode  Island  and 
Providence  Plantation,  by  Its  State  Board  of 
Public  Roads,  against  the  Frank  W.  Coy 
Real  Estate  Company,  a  corporation,  and 
others.    On  certified  questions.    Remanded. 

Herbert  A.  Rice,  Atty.  Gen.,  for  the  Stat& 
John  J.  Dunn,  of  Westerly,  and  Waterman 
&  Greenlaw,  of  Providence  (Edwin  J.  Tetlow 
of  Providence,  of  counsel),  for  respondaits. 

PER  CURIAM.  On  May  19,  1917,  the 
state  of  Rhode  Island  and  Providence  Planta- 
tions, by  Its  State  Board  of  Public  Roads, 
filed  its  bill  of  complaint  against  Frank  W. 
Coy  Real  Estate  Company,  a  corporation, 
and  Frank  W.  Coy  and  Catherine  R.  Welch, 
both  of  Westerly  In  the  county  of  Washing- 
ton in  said  state,  alleging  that  in  the  year 
1912  the  State  Board  of  Public  Roads  relo- 
cated, regraded,  and  Improved,  as  a  part  of 
its  state  highway  system,  the  main  high- 
way known  as  the  Shore  Road  and  running 
from  Langworthy'g  Comers  to  the  road  from 
Westerly  to  Watch  Hill,  and  that  the  section 
of  the  Shore  Road  thus  improved  adjoined 
land  occupied  by  the  respondents.  The  bill 
further  alleges  that  the  respondents  agreed 
with  the  State  Board  of  Public  Roads  a&'  to 
the  rriocatlon  of  the  portion  of  said  Shore 
Road  adjacent  to  the  lands  owned  or  occu- 
pied by  them;  that  such  portion  was  relocat- 
ed pursuant  to  and  in  accordance  with  said 
agreement  and  upon  completion  was  opened 
to  public  travel.  Continuing,  the  bill  sets 
forth  that  the  respondents  have  placed  ob- 
structions across  the  said  highway  as  relo- 
cated thus  interrupting  and  intercepting 
public  travel  both  on  foot  and  by  vehicle  and 
compelling  travelers  to  encounter  the  dan- 
gers  arising   from   such  obstructions  or   to 


make  use  of  the  former  location  of  said 
highway,  which  has  been  practically  aban- 
doned for  a  long  period  and  is  in  an  unsafe 
condition  for  traveL  The  bill  prays  that  the 
respondents  may  be  temporarily  and  per- 
manently enjoined  from  placing,  erecting,  or 
creating  any  obstruction  to  the  public  travel 
in  that  portion  of  said  load  which  is  adja- 
cent to  the  land  owned  or  controlled  by  them 
and  from  in  any  way  Interfering  with  public 
travel  over  the  same. 

On  May  19,  1917,  the  date  of  the  filing  of 
the  bill,  a  citation  was  issued  and  served  up- 
on the  respondents,  notifying  them  that  the 
c^se  had  been  set  down  for  hearing  upon  the 
matter  of  the  preliminary  injunction  on  July 
2,  1917,  and  that  In  the  meantime  they  were 
enjoined  in  accordance  with  the  prayer  ot 
the  bill.  On  July  10,  1917,  a  decree  for  pre- 
liminary injunction  was  entered.  On  Angnst 
25,  1917,  the  respondents  filed  their  joint 
and  several  answers  in  which  they  raise  cer- 
tain constitutional  questions:  (1)  That  chap- 
ter 84  of  the  General  Laws  of  1909  in  so 
far  as  it  puri>ortE!  to  authorise  the  taking 
of  respondents'  land  and  property  by  the 
State  Board  of  Public  Roads  is  null  and  void, 
contrary  to  and  against  the  provisions  of 
section  16,  art  1,  of  the  Constitution  of  the 
State  of  Rhode  Island,  and  contrary  to  and 
against  the  proviskms  of  section  1,  art  14, 
in  addition  to  and  in  amendment  ot  the  Con- 
stitution of  the  United  States;  and  (2)  that 
the  State  Board  of  Public  Roads  have  nev- 
er takea  any  of  the  proceedings  necessary  to 
lay  out  a  highway  tinder  chapter  84  of  the 
General  Laws  of  1909. 

On  October  20,  1917,  the  respondents  filed 
a  motion  asking  that  the  constitutional  ques- 
tions raised  might  be  certified  to  this  court 
for  determinatloD,  and,  accordingly,  on  No- 
vember 21,  1917,  a  decree  was  entered  cer- 
tifying the  following  questions. 

"First  Is  chapter  84  of  the  General  Lsws  of 
1909  of  the  State  of  Rhode  Island  unconstitn- 
tional  and  repugnant  to  and  in  Tiolation  of  seo 
tion  16  of  article  1  of  the  Conadtution  of  the 
State  of  Rhode  Island? 

"Second.  Is  chapter  84  of  the  General  Laws 
of  1909  of  the  State  of  Rhode  Island  repugnant 
to  and  in  violation  ot  section  1  of  article  14  of 
the  amendments  to  the  Constitution  of  the  Unit- 
ed States? 

"Third.  Is  chapter  84  of  the  General  Laws  of 
1909  of  the  State  of  Rhode  Island  repugnant 
unconstitutional,  and  in  violation  of  section  16 
of  article  1  of  the  Constitution  of  the  State  ot 
Rhode  Island,  in  that  it  authorizes  private  prop- 
erty to  be  taken  for  public  use  without  just 
compensation? 

"Fourth.  Is  chapter  84  of  the  General  Laws 
of  1909  of  the  State  of  Rhode  Island  repugnant 
to,  unconstitutional,  and  in  violation  of  the 
provisions  of  section  1  of  article  14  of  the 
amendments  to  the  Constitution  of  the  United 
States,  in  that  it  provides  for  depriving  a  per- 
son of  his  property  without  due  process  of  law? 

"Fifth.  Is  chapter  84  of  the  General  Laws  of 
1909  of  the  State  of  Rhode  Island  repugnant 
to,  unconstitutional,  and  in  violation  of  the  pro- 
visions of  section  1  of  article  14  of  the  amend- 
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meots  to  the  ConstitutioD  of  the  United  States, 
in  that  it  denies  to  all  persons  within  the  juria- 
diction  of  Bhode  Island  equal  protection  of  the 
laws?" 

The  complainant's  bill  la  founded  upon  a 
written  agreement  between  the  parties,  enter- 
ed Into  on  September  16,  1912,  a  copy  of 
which  is  attached  to  and  made  a  i>art  of  the 
respond^its'  answer.  By  the  terms  of  this 
instrument  the  respondents  agreed  to  convey 
to  the  town  of  Westerly  by  deed  a  strip  of 
land  adjoining  the  property  owned  by  them 
which,  according  to  a  certain  survey,  would 
be  needed  to  relocate  and  Improve  the  high- 
way In  qnestlon;  the  conveyance  to  be  made 
open  certain  conditions  particularly  set 
forth  In  such  agreement.  The  complainant 
claims,  and  so  alleges  In  Its  bill,  that  it  has 
fulfilled  the  conditions  Imposed  upon  it  by 
said  agreement.  The  respondents  admit  in 
their  answer  that  they  have  placed  obstruc- 
tiODs  across  the  land  referred  to  as  "said 
highway"  which  have  interrupted  and  inter- 
cepted public  travel ;  that  they  have  not  con- 
Teyed  to  the  town  of  Westerly  the  strip  of 
land  mentioned  Is  said  agreement,  and  they 
arer  that  the  title  to  said  land  is  still  in 
them;  that  by  reason  of  the  failure  of  the 
complainant  to  perform  the  conditions  on  Its 
part  to  tie  performed  they  are  not  boiind  to 
make  such  conveyance;  that  they  have  the 
right  to  deal  with  or  exercise  such  control 
over  the  land  in  question  as  they  may  deem 
expedient  or  desirable ;  and  that  they  cannot 
be  lawfully  enjoined  from  so  doing. 

The  respondents  further  aver  in  their  an- 
swer that  the  State  Board  of  Public  Boads 
has  undertaken  to  lay  out  a  highway  through 
their  land,  at  the  place  where  the  obstmc- 
tioDB  were  placed,  under  and  by  virtue  of  the 
provisions  of  chapter  81  of  the  General  Laws 
of  1909,  which  said  chapter.  In  so  far  as  It 
purports  to  authorize  the  taking  of  the  re- 
spondents' land.  Is  in  violation  of  section  16 
of  article  1  of  the  Constitution  of  the  State 
of  Rhode  Island  and  section  1  of  article  14 
hi  addition  to  and  in  amendment  of  the  Gon- 
Etitution  of  the  United  States. 

TVe  think  that  sudi  an  averment  is  entire- 
ly unwarranted.  The  bill  of  the  complain- 
ant contains  no  allegations  that  It  has  pro- 
ceeded or  attempted  to  lay  out  the  highway 
hi  question  through  the  respondents'  land 
under  any  powers  conferred  upon  It  by  chap- 
ter 84,  but,  on  the  contrary,  it  alleges  that 
snch  highway  was  constructed  and  relocated 
through  and  upon  the  respondents'  land 
pntsnant  to  the  terms  of  the  before  mention- 
ed agreement,  the  conditions  of  which  the 
complainant  claims  to  have  fulfilled.  This 
being  the  situation,  the  question  of  the  con- 
stitutionality of  chapter  84  Is  not  involved, 
and  therefore  need  not  be  determined.  The 
only  issues  which  can  be  presented  for  de- 
teriuination   under   the  complainant's   bill 


are  those  which  may  arise  under  the  agree- 
ment of  September  16,  1912. 

The  cause   is  remanded  to  the  superior 
court  for  further  proceedings. 


GILBANB  V.  UNION  TBUST  CO.    (No.  406.) 

(Supreme  Court  of  Bhode  Island.     April  23, 
1918.) 

Judgment  «=»460(10)— Vacation— Dibmissai, 

OF  BlLt. 

Where  a  bill  to  vacate  Judgment  and  for 
other  relief  charges  actual  frand,  not  establish- 
ed at  the  hearing,  it  will  be  dismissed,  notwith- 
standing it  states  other  grounds  on  which  relief 
might  have  been  granted,  if  not  blended  with  the 
allegations  of  fraud. 

Ai^>eal  from  Superior  Court,  Providence 
and  Bristol  Counties;  Chester  W.  Barrows, 
Judge. 

Suit  by  Mary  J.  Gilbane  against  the  Union 
Trust  Company.  From  a  decree  dismissing 
her  bill,  complainant  appeals.  Appeal  dis- 
missed, decree  affirmed,  and  cause  remanded. 

Jc^n  L.  Casey,  of  Providence,  for  appel- 
lant. Gardner,  PIrce  &  Thomley,  of  Provi- 
dence (Charles  B.  Haslam,  of  Providence, 
of  counsel),  for  respondent 

PEaa  CUBIAM.  This  cause  comes  before 
us  upon  the  complainant's  appeal  from  the  de- 
cree of  the  superior  court,  dismissing  her  bill, 
with  costs. 

The  respondent  in  September,  1909,  brought 
suit  against  the  complainant  to  recover  the 
amount  due  from  her  upon  certain  promissory 
notes.  After  the  commencement  of  the  suit 
some  negotiations  took  place  between  counsel 
for  the  respective  parties,  looking  to  the  ad- 
justment of  the  matter.  The  complainant  al- 
leges that  counsel  for  the  respondent  trust 
company  furnished  to  her  counsel  copies  of 
eight  promissory  notes,  amounting  to  the  sum 
of  $18,700,  which  were  claimed  to  be  the  basis 
of  the  suit;  that  the  respondent's  counsel 
further  represented  that  the  liability  of  the 
complainant  to  the  respondent  aggregated  a 
sum  upwards  of  $30,000;  and  that  the  com- 
plainant's counsel,  being  misled  by  these 
untrue  statonents,  was  Induced  to  consent 
to  and  execute  an  agreement  for  the  entry  of 
a  Judgment  against  the  complainant  in  the 
sum  of  $11^28.54  and  costs.  The  com- 
plainant alleges  that  the  entry  of  this  judg- 
ment was  obtained  by  the  fraud  of  the  coun- 
sel for  the  resiwndent  company,  and  she 
prays  in  her  bill  that  such  Judgment  may 
be  vacated,  and  that  the  respondent  may 
render  to  her  an  account  of  her  present  In- 
debtedness. 

An  answer  was  duly  filed  by  the  respond- 
ent, denying  all  the  material  allegations  of 
the  bill.  lAter  certain  issues  of  fact  were 
framed  by  a  master  and  approved  by  the 
court,  and  the  court  ordered  that  a  hearing 
on  the  merits  of  the  case  should  be  confined 
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to  the  first  four  Issnes  of  fact,  which  are  as 
follows:' 

"Hirst.  Was  the  agreement  that  judgment 
be  entered  (or  the  plautiff  in  the  sum  of  $11,- 
828.54  on  the  18th  day  of  May,  1910,  in  the 
action  at  law  entitled  'Union  Trust  Company 
V.  Mary  J.  Gilbane,'  No.  26623  in  the  files  of 
the  clerk  of  the  superior  court  for  Providence 
county,  secured  by  false  representations,  express 
or  implied,  made  by  agents  or  attorneys  of  the 
said  Union  Trust  Company  to  the  attorney  of 
record  of  said  Mary  J.  Oilbane? 

"Second.  Was  James  J.  McGovem,  the  at- 
torney of  record  for  the  said  Mary  J.  Gilbane 
in  the  action  at  law  entitled  'Union  Trust  Com- 
pany y.  Mary  J.  Gilbane,'  numbered  26623  in 
the  files  of  the  derk  of  the  superior .  court  for 
Providence  county,  authorized  to  consent  to 
the  entry  of  a  judgment  in  said  action  at  law 
against  said  Mary  J.  Gilbane  for  the  sum  of 
$11,828.54  on  the  18th  day  of  May,  A.  D.  1910? 

"Third.  Has  the  said  complainant,  since  the 
entry  of  said  judgment,  been  guilty  of  laches 
in  seeking  to  have  said  judgment  vacated  and 
set  aside? 

"Fourth.  Is  the  complainant  estopped  by  her 
conduct  since  the  entry  of  said  judgment  on 
May  18, 1910,  to  attack  said  judgment  and  have 
the  same  vacated?" 

At  the  hearing  In  the  superior  court,  and 
upon  the  conclusion  of  the  testimony  offered 
by  the  complainant,  the  trial  justice  dis- 
missed thiei  bill,  on  the  ground  that  the 
complainant  had  entirely  failed  to  show 
fraud.  The  bill  was  dismissed  without  prej- 
udice, in  order  that  the  complainant  might, 
U  she  saw  fit,  bring  another  suit  based  upon 
mistake.  Following  this  decision  a  final  de- 
cree was  entered  in  accordance  therewith, 
and  to  the  effect  that  the  agreement  whereby 
judgment  was  entered  for  the  plaintiff  in  the 
sum  of  $11,828.54  on  May  18,  1910,  in  the  ac- 
tion at  law  entitled  "Union  Trust  Co.  v.  Mary 
J.  Gilbane,"  No.  26623,  superior  court,  Provi- 
dence county,  was  not  secured  by  any  false 
representations,  express  or  implied,  made 
by  the  agents  or  attorneys  of  the  Union 
Trust  Company  to  the  attorney  of  record  of 
Mary  J.  Oilbane. 

From  this  final  decree  the  complainant 
took  an  appeal  upon  the  grounds :  (1)  That 
said  final  decree  is  against  the  evidence  and 
the  weight  thereof ;  (2)  that  said  final  decree 
is  against  the  law;  (3)  that  said  decision 
of  the  justice  who  tried  said  case  is  erroncr 
ous,  and  against  the  evidence,  and  against  the 
law,  and  that  said  final  decree  based  upon 
said  erroneous  decision  is  erroneous,  and 
against  the  evidence,  and  against  the  law. 

In  Schuyler  v.  Stephens,  27  R.  I.  479,  63 
Atl.  561,  this  court  held  that: 

"The  rule  has  long  been  established  in  courts 
of  equity  in  Rhode  Island  •  •  •  that  where 
a  bill  makes  charges  of  actual  fraud,  which  are 
not  established  at  the  hearing,  the  bill  will  be 
dismissed,  notwithstanding  it  stated  other 
grounds   upon   which   relief   might    have   been 

g anted,  if  not  blended  with  the  allegations  of 
aud." 

Upon  an  examination  of  the  testimony  In 
the  case,  we  think  that  the  trial  court  was 
fully  justified  in  its  conclusion  that  the  comr 
plalnant  had  entirely  failed  to  substantiate 


the  fraud  wfaidi  she  had  alleged.  HiU  bdng 
so,  it  was  the  duty  ot  the  trial  court,  under 
the  case  above  cited,  to  dismiss  the  Mil,  with 
costs. 

The  oomi^alnanfs  appeal  Is  dismissed, 
the  decree  of  the  superior  court  is  affirmed, 
and  the  cause  is  remanded  to  that  court  for 
further  proceedings. 


RHODE  ISLAND  HOSPITAL  TRUST  CO. 
V.  BRADLEY  et  al.    (No.  399.)* 

(Sdpreme  Court  of  Rhode  Island.    April  17, 
19ia) 

1.  WiLi.8  ®=»587(4>— Life  Estatks— Rioht  to 
Income — What  Constitutks  Income. 

Will  granting  wife,  as  beneficiary  of  tmst 
life  estate  in  "income  dividends  and  profits' 
arising  from  residuary  trust  estate,  and  gmntiD!; 
residue  to  build  a  home,  did  not,  by  use  of 
words  "income,  dividends  or  profits,'  require 
payment  to  the  wife  of  so-called  dividends  from 
corporation  and  land  trusts,  made  up  of  moneys 
received  from  the  sale  of  lands  constitntinK  the 
entire  capital,  which  were  therefore  in  pamal 
extinguishment  of  the  remainder,  since  sach 
words  have  no  particular  significance. 

2.  Wills  <S=>587(4)— Life  Estates— Rioht  to 
Income— What  CoNSTirnrES  Income— "Ob- 
DiNABT  Cash  Dividends." 

Where  testator  owned  stock  in  a  corport- 
tion  which  many  years  before  purchased  lands 
and  held  them,  and  then,  sold  them  at  increased 
prices,  paying  so-called  dividends  with  the  mon- 
eys so  derived  after  paying  the  expenses,  such 
dividends  were  not  *^>rdinary  cash  dividends.'' 
but  were  dividends  in  extinguishment  of  the 
principal,  and  therefore  did  not  inure  to  the 
life  tenant 

3.  Witnesses  i8=»159(2)— Constbtjction— De- 
TERMiNiNo  Income— Evidence— ADMissiBa- 
mr. 

The  life  tenant  under  a  will  could  not  tes- 
tify to  the  testator's  expressed  intention  of  giv- 
ing her  the  income  from  certain  stocks,  din- 
deuds  on  which  represented  extinguishment  of 
principal,  where  the  testator  failed  spedficaUj 
to  devise  such  income  to  her. 

4.  Wills  i3=5>488 — Constbuction— Detebmis- 
iNQ  Income— Evidence— Admissibilitt. 

A  will  creating  a  trust  for  the  benefit  of  a 
home,  and  devising  the  income,  dividends,  and 
profits  for  life  to  the  widow,  did  not,  by  reason 
of  fact  that  certain  so-called  dividends  on  stock 
and  in  land  trusts  comprised  payments  in  ex- 
tinguishment of  principal,  contain  such  latent 
ambiguity  as  to  render  admissible  testimony  as 
to  testator's  intent 

6.  Wills  ®=»734{1)  —  Tbustb— Lns  Tenasis 
—Right  to  Income. 

Where  testator  expressly  enjoined  tnistees 
to  retain  certain  stock,  such  stock  could  not  Ite 
treated  as  converted  into  cash  because  the  in- 
vestment was  uncertain,  so  as  to  allow  Uie  life 
tenant  the  interest  thereon. 

6.  Tbusts  ©=>218(1)  —  Life  Tenants  — R«- 
MAiNDBBMEN— Rights. 

It  is  a  general  principle  that  gains  and  loss- 
es upon  change  of  investment  belong  to  and  are 
to  be  borne  by  the  corpus. 

7.  Trusts  ®=>272(3)  —  Life  Tenants  — Re- 
MAiNDEBMKN— Rights. 

Dividends  in  liquidation  of  corporations 
properly  inure  to  the  corpus  of  the  estate,  and 
not  to  the  life  tenant 

Case  Certified  from  Superior  Court,  Pior- 
Idence  and  Bristol  Counties. 


^s»For  otber  cases  see  same  topic  and  KET-NUMBER  In  all  Key-Numbered  Dlsaata  and  ladaxaa 
•Reargument  denied  103  Atl.  564. 
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Bill  by  the  Rhode  Island  Hospital  Trust 
Company  against  Helen  McHenry  Bradley 
and  others.  Certified  from  superior  court 
Decree  ordered  submitted. 

TUllngfaast  ft  Collins,  of  Providence,  for 
complainant  Herbert  A.  Hice,  Atty.  Gen., 
for  the  State.  Swan  &  Keeney,  Francis  B. 
Keeney.  and  Frank  H.  Swan,  all  of  Provi- 
dence, for  respondent 

PARKHURST,  C.  J.  This  bill  in  equity 
Is  brought  by  the  residuary  trustee  under  the 
fifth  clause  of  the  will  of  George  L.  Bradley 
for  the  purpose  of  ascertaining  whether  cer- 
tain cash  dividends  declared  and  paid  on  cer- 
tahi  shares  (in  one  land  company  and  in 
three  land  trusts),  which  the  testator  owned 
at  the  time  of  his  death,  and  which  the  resid- 
uary trustee  has  since  retained  as  a  part  of 
tbe  residuary  trust  estate,  should  be  paid  to 
the  respondent  Mrs.  Bradley  during  her  life, 
or  should  be  retained  for  the  benefit  of  the 
residuary  remainderman.  The  bill  alleges 
that  the  residuary  trust  estate  is  more  than 
sufficient  to  pay  all  legacies  payable  under 
the  will  upon  the  decease  of  the  equitable 
life  benefldary,  regardless  of  the  outcome  of 
this  salt  and  that  an  award  of  the  cash  divl- 
doids  forming  the  subject-matter  of  this  Buit 
to  the  residuary  remainderman  would  "only 
Increase  the  residue  remaining  after  the  pay- 
ment of  said  legacies";  and  for  that  reason 
the  only  parties  respondent  are  the  testator's 
wife,  who  is  the  equitable  life  beneficiary 
and  the  Attorney  General  of  the  state  of 
Khode  Island,  who  appears  for  the  residuary 
remainderman,  the  Emma  Pendleton  Brad- 
ley Home,  a  public  charity  to  be  created  in 
the  manner  and  for  the  purposes  set  forth  in 
the  will.  Answers  and  a  replication  were  du- 
ly filed;  and,  all  of  the  parties  having  exe- 
cuted a  stipulation  which  admits  the  truth 
of  facts  material  to  the  relief  sought  the 
cause  was  certified  to  this  court  under  Gen. 
Laws  1909,  c.  289,  {  35,  as  ready  for  hear- 
ing for  final  decree,  being  a  bill  for  the  con- 
struction of  a  will  and  for  Instructions. 

The  testator,  George  L.  Bradley,  died  a 
resident  of  Pomfret,  Conn.,  on  March  26, 
1006,  leaving  as  the  only  survivors  of  his  im- 
mediate family  his  wife  and  their  invalid 
daughter,  Emma  Pendleton  Bradley,  who  has 
since  deceased.  He  left  a  wUl  dated  Novem- 
ber 1,  1904  (a  printed  copy  of  which,  marked 
Eshibit  A,  is  filed  in  this-  cause),  which  re- 
cites that  the  testator  was  then  of  Pomfret, 
Conn.,  and  which  has  since  been  probated  by 
the  probate  court  of  that  town. 

By  the  fifth  clause  of  this  will  the  testa- 
tor gave  the  entire  residue  of  his  estate 
(which  included  his  entire  net  estate,  except 
a  permissive  gift  of  sums  of  money  not  to  ex- 
ceed ?20,000  to  his  wife  for  her  use  immedi- 
ately following  his  decease  and  a  gift  to  her 
of  his  wearing  apparel)  to  the  complainant  in 
tmst  during  the  life  of  his  wife  (1)  to  per- 
mit her  to  occupy  his  residence  estates  in 
Pomfret  Conn.,  and  Washington,  D.  C,  in-  [ 


eluding  the  furnishings  and  equipment  there- 
of, free  from  all  rent,  taxes,  and  charges  of 
whatsoever  nature,  and  also  free  from  all  lia- 
bility for  waste  or  to  account  and  (2)  sub- 
ject to  her  use  of  his  residence  estates  to  col- 
lect and  receive  the  "income,  dividends  and 
profits  arising  from  said  residuary  trust  es- 
tate, howsoever  invested,"  and,  after  deduct- 
ing therefrom  the  trustee's  expenses  and  cer- 
tain permissive  payments,  to  pay  "the  bal- 
ance of  said  income,  dividends  and  profits  to 
my  said  wife  for  her  own  use  during  her 
life";  and  upon  further  trust  after  the  death 
of  his  wife  (1)  to  make  certain  specific  gifts, 
devises,  and  pecuniary  legacies  to  certain 
persons  named,  (2)  to  set  aside  certain  spe- 
cial trust  funds  for  specified  purposes,  and  (3) 
to  hold  the  remainder  of  his  residuary  trust 
estate  in  perpetuity  for  the  benefit  of  the 
Emma  Pendleton  Bradley  Home,  a  public 
charity  to  be  created  in  the  manner  and  for 
the  purposes  set  forth  in  the  will.  We  are 
not  concerned  with  the  specific  gifts,  etc.,' 
nor  with  the  special  trusts  above  referred  to. 
In  providing  for  the  administration  of  the 
remainder  of  the  residuary  trust  estate  for 
the  benefit  of  the  charitable  residuary  re- 
mainderman, the  Bmma  Pendleton  Bradley 
Home,  the  testator  Instructed  his  residuary 
trustee :  (1)  To  apply  or  pay  over  to  the  board 
of  trustees  or  the  corporation  having  the 
management  Of  the  home  "such  reasonable 
sum  from  the  Income  of  the  said  remainder 
of  my  residuary  trust  estate  as  due  regard 
for  the  future  maintenance  of  said  home  and 
prudent  management  may  dictate"  for  the 
purpose  of  establishing  and  equipping  the 
home;  and  (2)  thereafter  to  collect  and  re- 
ceive "the  rents,  interest,  dividends  and  in- 
come" arising  from  such  remainder  and  aft- 
er deducting  expenses,  etc.,  to  "pay  over  the 
net  income  as  the  same  shall  accrue"  to  the 
board  of  trustees  or  the  corporation  having 
charge  of  the  home  for  the  purposes  mention- 
ed in  the  win.  Subject  to  the  right  of  his 
wife  to  occupy  his  residence  estates  during  her 
life,  the  testator  gave  his  residuary  trustee 
the  usual  discretionary  power  to  sell,  lease. 
Invest  and  reinvest  all  or  any  part  of  the 
trust  estate  "either  within  or  without  the 
states  of  Connecticut  and  Rhode  Island,  in 
safe  and  productive  stocks,  bonds,  mortgages 
or  other  safe  securities,  or  in  real  estate." 
He  also  gave  his  residuary  trustee  express 
power  "to  continue  so  long  as  my  said  trus- 
tee may  think  best  any  P&rt  or  parts  of  my 
said  residuary  trust  estate  in  the  form  or  in- 
vestments in  which  the  same  may  happen  to 
be  at  the  time  of  my  decease  even  if  hazard- 
ous and  doubtful";  and  especially  requested 
the  retention  of  two  Investments,  one  of 
which  was  in  the  Mergenthaler  L^otype 
Company,  and  one  of  which  was  in  the  New- 
port Mining  Company,  because  he  desired  his 
estate  to  "have  the  benefit  of  the  liberal  rates 
of  Income  which  they  yield." 

The  residuary  trust  estate  which  came  into 
the  possession  of  the  residuary  troatee  at  the 
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testator's  death  contained  (among  mnch  oth- 
er property)  shares  In  a  land  company  and 
three  land  trusts,  as  follows:  458  shares  of 
the  preferred  stock  and  479  shares  of  the  de- 
ferred stock  of  an  aggregate  par  value  of 
$93,800  In  the  Boston  &  Florida  Atlantic 
Coast  Land  Company,  a  Maine  corporation 
organized  by  the  testator  and  four  associates 
In  November,  1891;  29  shares  In  the  Lake 
Worth  Land  Trust,  a  declaration  of  trust 
executed  by  the  trustee  and  approved  by  the 
testator  and  three  others  on  May  27,  1892; 
50  shares  In  the  New  River  Land  Trust,  a 
declaration  of  trust  executed  by  the  trustee 
and  approved  by  the  testator  on  May  28, 
1892;  and  100  shares  In  the  Walker  Land 
Trust,  a  declaration  of  trust  executed  by  the 
trustee  and  approved  by  the  testator  and  six 
others  on  February  4,  1808.  These  shares 
were  all  acquired  by  the  testator  long  prior 
to  his  death  and  to  the  execution  of  his  will, 
and  have  been  retained  and  are  now  held  by 
tjbe  residuary  trustee  aa  a  part  of  the  residu- 
ary trust  estate. 

The  Boston  &  Florida  Atlantic  Coast  Land 
Company  was  organized  with  power  to  buy 
and  sell  land  and  Its  capital  stock,  which  was 
fixed  at  $200,000,  was  divided  equally  be- 
tween preferred  and  deferred  stock  Into 
shares  of  the  par  value  of  $100  each.  Both 
classes  of  stock  were  given  equal  voting  rights 
at  all  times  during  the  existence  of  the  corpo- 
ration, but  the  preferred  stock  was  entitled 
to  receive  all  dividends  declared  and  paid  by 
the  corporation  until  the  aggregate  amount  of 
such  dividends  equaled  the  par  value  of  the 
preferred  stock,  plus  6  per  cent  annual  In- 
terest on  the  par  value  of  such  preferred 
stock  from  the  date  of  issue  to  the  date  of 
final  payment,  after  which  the  deferred  stock 
was  entitled  to  receive  all .  dividends  subse- 
quently declared  and  paid.  The  by-laws  of 
the  corporation  also  provided  that  a  board 
of  directors,  who  were  to  be  elected  by  the 
stockholders,  should  have  general  power  to 
manage  the  business  and  aifairs  of  the  corpo- 
ration, with  special  power  (1)  to  declare  divi- 
dends on  the  capital  stock,  and  (2)  to  pur- 
chase any  and  all  lands  which  they  might 
deem  necessary  or  beneficial  to  the  business 
of  the  corporation  and  to  issue  its  capital 
stock  in  payment  therefor.  In  addition'  to 
being  one  of  the  M'ganizers  of  and  an  original 
shareholder  in  the  corporation,  the  testator 
served  the  corporation  as  a  director  and  vice 
president  from  the  date  of  its  organization 
in  1891  untU  the  date  of  his  death  in  1906, 
and  was  thoroughly  conversant  with  Its  busi- 
ness and  affairs. 

The  declarations  of  trust  under  which  the 
three  land  trusts  were  organized  are  each  in 
substantially  the  same  form.  Kach  recites 
that  the  shareholders  named  therein  had  con- 
tributed funds  which  had  been  used  in  the 
purchase  of  certain  tracts  of  land  in  the  state 
of  Florida  that  day  conveyed  to  the  trustee 
or  trustees  named  therein,  in  trust  "for  the 
purpose  of  cultivating.  Improving  and  selling 


or  disposing  of  the  same"  for  the  benefit  of 
the  shareholders.  Each  declaration  of  trust 
also  provides  that  the  "shareholders  are  not 
to  have  any  Interest  in  or  title  to  the  trust 
property  Itself  held  from  time  to  time  by  the 
trustee,  and  shall  have  no  right  to  partition 
except  as  hereinafter  stated,  but  the  shares 
shall  be  personal  property  carrying  the  rights 
of  the  division  of  profits  and  other  matters 
concerning  the  trust  property";  and  that  "the 
death  of  a  shareholder  shall  not  operate  to 
determine  the  trust  or  entitle  his  legal  repre- 
sentatives to  an  account  or  to  take  any  action 
against  the  trustee,  but  the  legal  representa- 
tives or  assigns  of  the  decedent  shall  succeed 
to  all  his  rights  hereunder  upon  the  surren- 
der of  the  certificate  of  his  share." 

The  fifth  clause  of  each  declaration  of 
trust  provides  that: 

"The  proceeds  of  sales  of  said  land,  income 
derived  from  its  cultivation  and  other  receipts 
of  said  trust  property  shall  be  divided  ratably 
by  the  trustee  from  time  to  time,  as  he  may  de- 
termine, among  the  shareholders  of  record  at 
the  time  a  dividend  la  declared.  Dividends  shall 
be  declared  on  the  order  of  holders  of  record  of 

not  less  than shares,  but  the  trustee  may 

always  retain  such  an  amount  as  he  may  deem 
necessary  to  pay  any  debts  and  lawful  expenses 
of  the  trust." 

Subsequent  clauses  also  prescribe  the  form 
of  certificate  for  the  shares  to  be  issued 
thereunder,  the  method  of  calling  meetings 
of  the  shareholders  for  the  purpose  of  in- 
structing the  trustees,  and  ttie  manner  of 
voting  by  proxy  or  otherwise.  The  original 
term  for  which  each  trust  was  created,  vii 
15  years,  has  been  extended  from  time  to 
time  by  the  interested  parties  In  accordance 
with  the  power  of  amendment  contained  in 
the  trust  agreements,  and  each  of  them  is 
now  in  force.  The  testator  was  one  of  the 
organizers  of  eac*  of  the  land  trusts  and  a 
shareholder  therein  from  the  respective  dates 
of  their  organization  in  1892  and  1898  until 
the  date  of  his  death,  and  was  thoroughly 
conversant  with  their  business  and  affairs 
throughout  that  period. 

In  January,  1892,  the  Boston  &  Florida  At- 
lantic Coast  Land  Company  by  an  appropriate 
vote  of  Its  board  of  directors  purchased  100,- 
000  acres  of  vacant  and  unimproved  land  lo- 
cated in  the  state  of  Florida,  and  issued 
In  payment  therefor  all  of  the  capital  stock 
of  the  corporation,  both  preferred  and  de- 
ferred, except  five  organization  shares  then 
outstanding.  No  additional  purchases  of 
land  either  by  the  land  company  or  by  tbe 
land  trusts  have  been  made  since  the  re- 
spective dates  of  their  organization,  and 
they  are  now  and  have  been  exclusively  en- 
gaged in  selling  the  large  tracts  of  land 
so  acquired  by  them  at  or  directly  following 
organization  in  small  parcels  to  customers 
who  might  be  expected  to  develop  the  par- 
cels so  sold,  and  thus  enhance  the  value  of 
the  adjoining  unsold  land.  No  such  sales 
are  shown  to  have  been  made  In  the  lifetime 
of  the  testator.    These  sales  of  land  have 
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been  conducted  under  the  Bopervislon  and 
control  of  the  respectlTe  officers,  directors, 
and  tmstees  of  the  land  company  and  land 
trusts,  who  have  done  all  such  acta  as  are 
necessary  and  Incidental  to  the  sale  of  the 
lands,  among  which  are  the  following,  viz.: 
The  surveying  and  platting  of  the  lands  into 
small  lots  or  parcels,  and  the  determination 
and  reTlslon  from  time  to  time  of  the  prices, 
terms,  and  conditions  of  the  sale  of  said 
platted  parcels;  the  selection,  appointment, 
and  discharge  of  agents  located  in  the  state 
of  Florida,  and  the  supervision  and  direction 
of  tbelr  efforts  to  secure  purchasers  for  said 
lots  and  parcels  of  land;  the  negotiation  and 
execution  of  large  numbers  of  contracts  for 
the  sale  of  said  platted  parcels  of  land,  and 
the  preparation  and  execution  of  deeds  con- 
veying said  parcels  to  the  purchasers  upon 
the  completion  of  the  purchase  price;  the 
collection,  usually  in  installments,  of  the  pur- 
chase moneys  due  under  said  contracts  and 
making  necessary  adjustments  In  case  of  in- 
ability of  the  purchaser  to  pay  in  accordance 
with  the  terms  of  his  contract;  the  payment 
of  taxes,  agents'  commissions,  salaries,  and 
other  expenses  incident  to  the  carrying  on  of 
said  business;  and.  In  general,  the  perform- 
ance of  all  acts  incident  to  the  business  of 
promoting  and  consummating  the  sales  of 
said  lands  at  the  best  prices  therefor,  sub- 
stantially all  which  allegations  are  set  forth 
in  the  answer  of  the  respondent  Mrs.  Brad- 
ley and  admitted  to  be  true  by  stipulation. 

From  time  to  time,  since  Mr.  Bradley's 
deatli,  the  directors  and  trustees  of  the  land 
company  and  of  the  respective  land  trusts 
have  declared  and  paid  cash  dividends, 
which  have  constituted  the  only  return 
which  the  shareholders  have  ever  received  on 
account  of  their  ownership  of  the  shares 
aforesaid.  All  dividends  to  date  have  been 
declared  and  paid  out  of  the  net  proceeds  of 
the  sales  of  land,  each  dividend  has  been 
declared  and  paid  out  of  the  difference  be- 
tween the  gross  receipts  arising  from  the 
sale  of  said  lands  In  small  parcels  and  the 
cost  of  preparing  for  and  carrying  out  said 
sales;  and  it  is  claimed  that  the  fair  cash 
value  of  the  assets  of  the  land  company  or 
trust  declaring  the  same  exceeded  by  an 
amount  in  excess  of  the  dividend  so  declared 
and  paid,  all  of  its  liabilities,  Including  as 
a  liability,  in  the  case  of  the  Boston  &  Flori- 
da Atlantic  Coast  Land  Company,  the  par 
value  of  its  capital  stock,  and  in  the  case  of 
the  land  trusts  the  aggregate  amounts  con- 
tributed by  the  shareholders  to  the  purchase 
of  the  trust  lands;  and  at  the  present  time 
the  unsold  lands  of  the  Boston  &  Florida  At- 
lantic Coast  Land  Company  are  claimed  to 
have  a  fair  cash  value  in  excess  of  $600,000, 
as  against  a  capital  stock  of  $200,000,  and 
the  present  fair  cash  value  of  the  lands  re- 
maining under  each  of  the  land  trusts  is 
claimed  to  exceed  the  original  amounts  con- 


tributed by  the  shareholders  to  such  land 
trust. 

It  should  be  noted  in  this  connection  that 
nowhere  in  the  bill  or  tn  the  answer  of  the 
respondent  Mrs.  Bradley,  or  in  the  stipula- 
tion admitting  the  facts  therein  stated,  does 
it  appear  what  amount  in  cash  was  ever  con- 
tributed to  the  land  company  or  to  the  land 
trusts  by  any  of  the  pardes  interested  there- 
in, or  what  was  the  cost  of  said  lands,  or 
what  amounts  have  since  been  expended  by 
either  the  land  company  (H'  the  trustees  un- 
der the  land  trusts  in  the  management  there- 
of;  nor  does  it  anywhere  appear  definitely 
what  are  the  values  of  the  lands  remaining 
unsold.  It  should  also  be  noted  that  it  does 
not  appear  in  either  of  the  three  declarations 
of  trust  what  was  to  be  regarded  or  deemed 
to  be  the  capital  value  of  the  lands,  included 
within  the  terms  of  the  trusts  or  either  of 
them. 

The  aggregate  amount  of  the  cash  divi- 
dends received  by  the  residuary  trustee  on 
account  of  its  ownership  of  the  shares  In  the 
land  companies  since  the  testator's  death  la 
as  follows:  $37,000  on  the  468  shares  of  pre- 
ferred stock  of  the  Boston  &  Florida  Atlan- 
tic Coast  Land  Company;  $28,000  on  the  29 
shares  in  the  Lake  Worth  Land  Trust;  $5,- 
600  on  the  60  shares  in  the  New  River  Land 
Trust ;  and  $4,000  on  the  100  shares  in  the 
Walker  Land  Timst.  Dividend  payments  on 
the  preferred  stock  of  the  Boston  &  Florida 
Atlantic  Coast  Land  Company  have  averaged 
less  than  6  per  cent,  on  the  par  value  there- 
of; and  in  a  majority  of  cases  indivldaal 
dividends  have  not  exceeded  that  rate.  No 
dividends  of  course  have  yet  been  declared 
or  paid  on  the  deferred  stock  of  the  com- 
pany. 

In  addition  to  the  foregoing  facts  regard- 
ing the  organization  of  the  land  companies 
and  their  method  of  operation,  the  parties 
hereto  have  also  agreed  that  If  the  respond- 
ent Helen  McHenry  Bradley  were  called  and 
permitted  to  testify  she  would  testify  that 
the  testator  took  a  great  deal  of  Interest  in 
the  Boston  &  Florida  Atlantic  Coast  Land 
Company  and  the  various  land  trusts;  that 
it  was  his  habit  to  talk  with  her  frequently 
about  the  business  affairs  of  these  Florida 
investments ;  and  that  In  the  course  of  these 
talks,  some  of  which  occurred  before  and 
some  after  the  execution  of  the  testator's 
wUl,  the  testator  "commonly,  habitually  and 
frequently  referred  to  the  payments  which 
he  expected  would  be  made  to  the  sharehold- 
ers by  the  Boston  &  Florida  Atlantic  Coast 
Land  Company  and  the  various  land  trusts 
as  dividends."  She  would  also  testify  that 
just  before  his  death  the  testator  asked  the 
respondent  particularly  if  she  was  satisfied 
"with  the  provisions  regarding  the  dividends 
which  he  expected  would  be  paid  by  the  Bos- 
ton &  Florida  Atlantic  Company  and  the 
various  land  trusts,  explaining  that  he  had 
so  provided  in  his  will  that  all  payments 
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made  by  the  Boston  &  Blorlda  Company  and 
tbe  land  trusts,  to  the  shareholders  during 
hep  lifetime,  would  go  to  her";  that  he  re- 
ferred to  these  payments  as  "dividends,"  and 
talked  about  the  probable  sufficiency  of  the 
respondent's  income  from  that  source;  and 
that  the  testator  also  expressed  his  strong 
belief  that  the  "dividends"  from  these  in- 
vestments, viz.  in  the  shares  of  the  Boston  & 
Blorlda  Atlantic  Coast  Land  Company  and 
the  land  trusts,  would  be  substantial  during 
the  life  of  the  respondent,  and  questioDed 
her  closely  as  to  whether  she  shared  in  his 
belief  that  a  good  income  from  these  sources 
was  assured  her,  stating  positively  that  un- 
less the  respondent  was  absolutely  satisfied 
on  this  point  he  would  "break  his  will"  and 
make  another  by  which  the  respondent 
should  be  given  the  shares  outright  in  the 
Boston  &  Florida  Atlantic  Coast  Land  Com- 
pany and  in  the  land  trusts,  so  that  if  the 
yield  from  the  securities  was  not  as  large  as 
anticipated,  the  respondent  could  realize  on 
the  Investments  by  selling  some  of  the 
shares. 

[1]  Counsel  for  Mrs.  Bradley,  the  life  ben- 
eficiary, urgently  claim  that  these  dividends 
should  be  assigned  to  her  under  the  terms 
of  the  trust.  It  is  claimed  that  the  terms  of 
the  will,  read  as  a  whole,  are  sufficient  to 
show  that  where  the  testator  uses  the  words 
"income,  dividends  and  profits  arising  from 
said  residuary  trust  estate,  however  invest- 
ed," and  "the  balance  of  said  income,  divi- 
dends and  profits  to  my  wife  for  her  own  use 
during  her  life,"  the  words  are  so  broadly 
inclusive  as  to  manifest  an  Intent  that  all 
"dividends"  of  whatever  nature  or  from 
whatever  source  should  be  paid  over  to  his 
wife  as  income  under  the  trust  The  words 
"income,  dividends  and  profits"  are  of  such 
common  use  in  wills,  as  appears  from  the 
very  large  number  of  cases  cited  on  the 
briefs  of  the  parties,  and  are  so  frequently 
used  when  applied  to  miscellaneous  estates 
of  this  character,  that  we  are  unable  to  find 
that  they  should  be  regarded  as  of  especial 
significance  as  to  the  matter  of  intention 
here  Involved. 

Sufficient  appears  from  the  wUl  of  Mr. 
Bradley  to  indicate  that  he  left  a  large  es- 
tate. He  refers  to  certain  investments — more 
especially  to  that  in  the  Florida  Coast  Line 
Canal  &  Transportation  Compnny,  In  which 
be  was  very  largely  interested,  and  which 
he  says  was  in  the  process  of  construction. 
He  also  refers  to  his  investments  in  the 
Mergenthaler  Linotype  Company  and  New- 
port Mining  Company  by  saying,  at  foot  of 
page  8  of  the  printed  copy  of  his  will: 

"Having  great  confidence  in  the  intrinsic  val- 
ue of  my  mvestmenta  in  the  Mergenthaler  Lino- 
type Company  and  the  Newport  Mining  Com- 
pany, and  desiring  that  my  estate  shall  have 
the  benefit  of  the  uberal  rates  of  income  which 
they  yield,  I  recommend  to  my  said  trustee,  but 
witbout  intending  to  control  the  exercise  of  the 
discretion  hereinbefore  granted,  that  in  consid- 
ering the  disposition  of  such  investments,   it 


give  weight  to  the  rate  of  income,  even  at  the 
risk  to  some  extent  of  the  principal ;  and  I 
hereby  exonerate  my  said  trustee  from  all  re- 
sjransibility  on  its  part  by  reason  of  continuing 
any  of  said  investments. 

But  the  testator  makes  no  specific  mention 
of  the  shares  of  the  Boston  &  Florida  Atlan- 
tic Coast  Land  Company,  nor  of  the  shares 
of  either  one  of  the  three  land  trusts  upon 
which  the  dividends  here  In  question  were 
received.  All  these  shares  pass  as  a  part  of 
the  general  residue  of  the  estate  without 
special  mention.  That  residue  is  to  be  held 
In  trust,  and  the  trustee  is  authorized  and 
directed  "to  collect  and  receive  the  Income, 
dividends  and  profits  arising  from  said  re- 
siduary trust  estate,  howsoever  invested"; 
and  after  paying  therefrom  various  expenses 
and  giving  authority  to  make  advances 
from  the  income  for  the  benefit  of  the  canal 
company,  etc.,  the  testator  ends  the  dh-ec- 
tlons  to  his  trustee  thus: 

"And  to  pay  the  balance  of  said  income,  diri- 
dends  and  profits  to  my  wife  for  her  own  use 
during  her  life." 

The  absence  of  any  specific  reference  to 
the  stocks  of  the  corporation  and  land  trusts 
here  in  question,  or  to  the  Income  or  profits 
to  be  derived  from  them,  is  emphasized  by 
the  specific  reference  to  the  income  to  be 
derived  from  the  Mergenthaler  Linotype 
Company  and  Newport  Mining  Company,  to 
which  we  have  called  attention  above.  It 
is  significant  also  that  the  words  above 
quoted  "desiring  that  my  estate  shall  have 
the  benefit  of  the  Uberal  rates  of  income  that 
they  yield"  cannot  be  construed  as  show- 
ing any  preference  of  the  interest  of  the  life 
beneficiary  over  the  interest  of  the  remain- 
derman in  regard  to  the  particular  invest- 
ments referred  to  in  that  part  of  the  will. 

As  to  the  question  whether  there  is  any 
evidence  in  the  wUl  taken  as  a  whole  that  the 
testator  manifested  any  intention  as  to  the 
dividends  here  in  question  to  prefer  the  life 
beneficiary  to  the  remainderman,  in  view  of 
the  emphasis  laid  by  counsel  for  such  life 
beneficiary  in  their  brief  upon  the  statement 
of  the  bill  "that  an  award  of  the  cash  divi- 
dends forming  the  subject-matter  of  this  salt 
to  the  residuary  remainderman  would  'only 
increase  the  residue  remaining  after  the  pay- 
ment of  said  legacies,'"  it  is  well  to  refer 
to  certain  language  of  the  will  used  by  tlie 
testator  in  reference  to  the  Emma  Pendleton 
Bradley  Home  (page  19  of  the  printed  will): 

"The  provisions  of  my '  will  concerning  tlw 
Emma  Pendleton  Bradley  Home,  and  the  lik« 
provisions  of  the  will  of  my  wife,  are  in  fuliill- 
ment  of  our  common  purpose  that  the  remain- 
der of  our  estates  after  both  of  us  are  dead,  and 
the  other  provisions  of  our  respective  wills  bave 
been  carried  out,  shall  be  used  for  the  perpetual 
maintenance  of  the  charity  I  have  indicated; 
such  purpose  of  ours  arising  particularly  from 
our  special  sympathy  with  those  who  suffer 
from  disease,  because  oar  child  whose  name 
said  Home  is  to  bear  has  been  so  afflicted 
through  life.  Out  of  this  misfortune  of  our 
only  child  has  grown  the  purpose  and  the  hope 
that  from  the  affliction  of  this  one  life  mayoome 
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comfort  and  blessing  to  many  suffering  in  like 
maimer." 

In  Tlew  of  tbese  words,  It  Is  quite  impos- 
sible to  Infer  that  the  testator,  while  be  was 
most  generous  in  his  provision  for  his  widow, 
was  not  eQually  solicitous  for  the  ultimate 
benefit  of  the  noble  charity  which  Is  thus 
shown  to  have  been  very  dear  to  the  hearts 
of  both  the  testator  and  his  wife. 

[2]  In  the  brief  for  the  life  benefldary,  we 
find  counsel  constantly  using  the  words  "or- 
dinary cash  dividends"  as  applied  to  the 
dividends  here  In  question.  It  Is  true  that 
these  dividends  were  the  only  dividends  de- 
clared and  paid  to  the  complainant  trustee 
upon  the  shares  above  referred  to;  but  it 
is  quite  evident  that  these  dividends  were  in 
fact  dividends  In  liquidation  and  not  ot^ 
dlnary  cash  dividends,  as  those  words  are 
used  in  the  cases  cited.  It  Is  undisputed 
that  the  entire  capital  of  the  laud  company 
(except  five  organization  shares  issued  to 
the  persons  who  organized  the  company)  was 
issued  in  payment  for  the  100,000  acres  of 
land  acquired  by  the  company  soon  after  or- 
ganization. It  does  not  appear  that  any 
money  passed  to  the  company  In  payment 
for  a  single  share  of  the  stock  at  any  time. 
It  will  be  assumed  that  the  entire  capital 
stock  of  the  company  was  represented  by 
the  land  held  by  It  The  company  holds 
the  land  for  many  years;  does  not  either 
cultivate  it  or  lease  it,  or  use  it  in  any  man- 
ner for  profit  derived  from  the  use  of  It.  The 
company  simply  waits  until  In  the  course 
of  time  the  lands  Increase  In  value,  and  then, 
by  its  Judicious  management  in  platting  the 
land  and  selling  it  in  small  parcels  to  pur- 
chasers who  will  Improve  and  cultivate  their 
parcels,  succeeds  in  getting  enhanced  values 
for  the  parcels  sold,  perhaps  partly  by  rea- 
son of  a  general  Increase  in  the  demand  for 
lands  In  certain  parts  of  Florida,  partly  by 
reason  of  increased  facilities  for  transporta- 
tion, thereby  bringing  the  means  of  getting 
produce  to  market,  perhaps  partly  by  reason 
of  the  Judicious  use  of  the  moneys  gradually 
from  time  to  time  acquired  by  sales  of  land 
In  farther  preparing  for  and  paying  the  ex- 
penses of  the  subsequent  sales.  In  all  this 
the  company  was  using  only  its  capital 
(which  was  solely  land)  in  paying  all  the 
expenses  incident  to  surveying,  platting,  and 
all  Its  other  expenses  of  sale,  and  was  con- 
verting Its  capital  Into  money,  and  then  dis- 
tributing the  capital  so  converted  Into  money 
among  the  shareholders  to  whom  It  belonged. 
It  may  he  noted  in  this  connection  that  the 
very  organization  of  the  land  company  (as 
above  shown)  provided  that  all  dividends 
should  be  first  applied  to  the  preferred  stock 
until  it  should  be  fully  paid  off  with  6  per 
cent  interest  before  the  deferred  stock 
should  receive  anything,  and  that  thereafter 
the  'deferred  stock  should  receive  all  divi- 
dends. It  is  so  plain  as  to  require  no  fur- 
ther statement  or  argument  that  all  of  the 


dividends  so  far  paid  upon  the  preferred 
stock  of  the  land  company  have  been  In  liq- 
uidation of  the  par  value  of  the  preferred 
stock,  and  have  been  wholly  paid  out  of  the 
het  proceeds  of  the  conversion  of  the  capi- 
tal of  the  company  Into  money  by  sale  of 
the  land. 

The  same  thing,  substantially,  may  be  said 
as  to  the  dividends  paid  by  the  trustees 
under  the  land  trusts.  They  all  represent 
the  capital  of  the  trusts,  converted  into 
money.  The  briefs  treat  all  the  dividends, 
whether  from  the  company  or  the  trusts,  as 
bearing  the  same  relations  to  the  capital 
in  the  one  case  as  in  the  other.  We  see  no 
basis  for  distinction  between  them  so  far  as 
the  question  here  Involved  Is  concerned. 
These  land  trusts  are  quite  similar  in  their 
general  features  to  the  Joint  stock  companies 
referred  to  In  Oliver's  Estate,  136  Pa.  43, 
20  AU.  627,  9  li.  R.  A.  421,  20  Am.  St  Rep. 
894,  where  dividends  on  shares  tn  such  com- 
panies are  treated  in  the  same  manner  as 
dividends  on  stocks  In  corporations,  so  far 
as  the  question  of  distribution  as  between 
life  benefldary  and  remainderman  Is  con- 
cerned. See,  also,  Thomson's  Estate,  163 
Pa.  332,  338,  26  AU.  652,  653;  Spooner  v, 
PhllUps,  62  Conn.  62,  70,  24  Atl.  524,  16  L. 
R.  A.  461;  D'Ooge  v.  Leeds,  176  Mass.  668, 
561,  67  N.  B.  1025. 

The  entire  question  under  this  branch  of 
the  case — that  Is,  with  reference  to  the  In- 
tent of  the  testator  so  far  as  it  is  expressed 
In  his  will— Is  therefore  reduced  to  this: 
Do  the  words  "income,  dividends,  and  profits" 
indicate  an  intention  on  the  part  of  the  tes- 
tator that  the  life  tenant  should  have  these 
dividends  or  payments  as  Income?  A  very 
considerable  nhmber  of  cases  have  passed 
upon  this  question,  and  we  find  that  they 
have  uniformly  come  to  the  conclusion  that 
"dividends,"  "profits,"  "earnings,"  and  aU 
similar  words  and  phrases  are  not  sufSdent 
in  the  absence  of  more  explldt  directions,  to 
indicate  any  Intent  that  Is  not  equally  well 
expressed  by  the  single  word  "Income,"  and 
this  appears  to  be  so,  whatever  rule  is  adopt- 
ed, as  to  the  distribution  of  dividends  be- 
tween life  tenant  and  remainderman.  "In- 
come," as  used  in  a  will  bequeathing  stock, 
means  the  same  thing  as  "dividend."  Lau- 
man  v.  Foster,  167  Iowa,  276,  279,  135  N.  W. 
14,  60  L.  R.  A.  (N.  S.)  631  (1912).  In  Re 
Hcaton's  Estate,  89  Vt  550,  554,  96  Atl.  21, 
23,  L.  R.  A.  1916D,  201  (1915)  the  court  say: 

"It  is  worthy  of  notice  that  the  American 
courts  view'the  qaestion  from  a  common  stand- 
point They  all  expressly  or  impliedly  recognize 
that  the  question  whether  a  distribution  made 
by  a  corporation  during  the  continuance  of  a 
life_  estate  is  to  be  regarded  as  income  or  as 
capital  is  primarily  one  of  construction — ^a  ques- 
tion of  the  intention  of  the  creator  of  the  trust 
manifested  by  the  will  or  other  instrument  by 
which  the  right  to  the  income  is,  for  the  time 
being,  severed  from  the  corpus.  The  difficulty 
arises  when  the  will  or  other  instrument  mere- 
ly directs  the  payment  of  'earnings'  or  'income' 
or  'dividends'  to  the  life  tenant  and  is  not  sufil- 
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dently  ezplidt  for  the  guidance  of  the  court 
when  the  distribution  •  •  •  is  of  an  annsu- 
alor  extraordinary  nature.  •  •  •  Having  in 
mind  that  the  intention  of  the  testator  is  to 
control  if  it  can  be  gathered  from  the  will,  we 
have  carefully  examined  its  provisions  in  the 
light  of  the  surrounding  circumstances,  but  find 
there  no  satisfactory  solution  of  the  question. 
The  provision  that  all  the  income  of  the  trust 
fund,  the  bank  stock  in  question,  'by  way  of  in- 
terest, dividends,  rents  and  profits,'  should  go 
to  the  life  tenant  is  broad  enough  to  include  by 
implication  this  stock  dividend.  The  word  'div- 
idends' considered  with  its  context  might  mean 
more  than  ordinary  cash  dividends;  but  the  will 
lacks  certainty  on  this  point,  there  not  being 
enough  in  the  will  to  make  it  clear  that  the  tes- 
tator contemplated  such  a  dividend  as  the  one 
in  controversy,  so  we  must  look  to  the  law  to 
determine  whether  it  should  be  regarded  as  in- 
come of  the  trust  fund  or  as  a  part  of  the  fund 
itself."  89  Vt.  571,  96  Ati.  30,  L.  R.  A.  IMCD, 
201.  "It  is  also  said  that  the  life  tenants  are 
not  entitled  to  the  enhanced  value  of  the  corpus 
of  the  fund,  instancing  the  increase  in  value 
of  the  real  property  that  forms  part  of  this  trust 
estate;  but  there  is  a  clear  distinction  between 
accretions  to  the  fund  derived  from  earnings  ac- 
cumulated during  the  term  and  the  enhanced 
value  of  the  trust  property  due  to  other  caus- 
es. The  one  is  properly  income,  while  the  other 
is  not." 

In  Boardman  v.  Mansfield,  79  Conn.  634, 
637,  66  Atl.  169,  170  (12  L.  R.  A.  [N.  S.]  793, 
118  Am.  St  Rep.  178),  the  court  say: 

"The  words  'dividends,  rents  and  profits,*  up- 
on which  reliance  is  thus  sought  to  be  placed, 
are  no  more  comprehensive,  as  applied  to  person- 
alty, than  would  have  been  'net  income'  used 
in  their  stead."  Citations  of  Connecticut  cases. 
"Whether  the  testator  makes  use  of  the  expres- 
sion 'dividends,'  or  'dividends  and  profits,'  or 
'dividends,  interest,  and  profits,'  or  (as  in  this 
case)  'interest,  dividends,  profits  and  proceeds,  I 
look  upon  all  of  them,  to  come  to  the  same 
thing,  and  that  this  is  too  nice  a  circumstance 
to  found  any  distinction  on.'  Hooper  v.  Ros- 
siter,  1  McCl.  (Eng.  Ex.)  527,  536." 

See,  also,  Hooper  ▼.  Bosslter,  1  SlcCl.  627, 
530. 

In  Carter  ▼.  Cr^ore,  12  Hawaii,  809,  the 
court  say  at  page  311: 

"But  usually  the  creator  of  the  trust  does  not 
contemplate  extraordinary  dividends,  whether 
cash  or  stock,  or  have  in  mind  the  particular 
period  during  which  the  profits  out  of  which 
they  are  paid  were  earned,  and  therefore  he 
makes  no  special  provision  in  regard  to  them. 
He  usually,  as  in  the  present  case,  directs  mere- 
ly that  the  income,  dividends,  proceeds  or  prof- 
its, as  the  case  may  be,  shall  be  paid  to  one  for 
life  with  remainder  over  to  another.  What, 
then,  shall  be  done  with  dividends,  in  regard 
to  w)iich  he  had  no  special  thought  one  way  or 
the  other?  In  other  words,  what  is  to  be  con- 
sidered as  income  from  the  stock  within  the 
meaning  of  the  instrument  creating  the  trust 
and  within  the  general  intention  of  the  creator 
of  the  trustr* 

In  Bryan  v.  Aikln,  10  Del.  Ch.  1,  8,  82  AU. 
817,  819,  the  court  say: 

"There  is  no  testamentary  guide.  By  the  will 
of  James  C.  Ailun  the  trustees  are  directed  to 
pay  to  the  life  tenant  the  net  income,  interest 
and  dividends,  on  the  trust  fund,  and  this  lan- 
guage does  not  indicate  the  intention  of  the 
testator  as  to  the  point  disputed.  Even  the  use 
of  the  word  'dividends'  does  not,  according  to 
all  the  cases,  indicate  such  intention." 

The  chancellor  adopted  the  Massachusetts 
or  Kentndcy  rule,  and  the  case  was  reversed 


on  appeal,  the  Supreme  Court  of  Delaware 
adopting  the  Pennsylvania  rule,  Bryan  v.' 
Aikln,  10  Del.  Cb.  446,  86  AtL  674,  45  U  R. 
A.  (N.  S.)  477;  but  the  upper  court  do  not 
make  any  question  as  to  the  proper  construc- 
tion of  the  will  by  the  chancellor. 

In  Re  Hopkins'  Trusts,  L.  R.  18  Eq.  696, 
there  was  a  gift  of  "dividends,  interest  and 
income"  for  life,  and  Hall,  V.  C,  held  that 
the  particular  dividend  there  in  question  be- 
longed to  the  life  tenant;  but  he  said  (page 


"I  am  of  opinion  that  in  the  present  state  of 
the  authorities  on  this  subject  the  tenant  for 
life  is  entitled  to  these  dividends,  unless,  as  has 
been  contended,  they  were  paid  by  the  office 
out  of  capital.  If,  indeed,  that  were  so,  wheth- 
er they  were  called  bonus  or  dividend,  they 
would  be  payments  out  of  capital,  and  therefore 
capital,  and  would  belong  to  the  remaindermen, 
and  not  to  the  tenant  for  life." 

See,  also,  Spooner  v.  Phillips,  62  Conn.  62, 
68,  24  Atl.  524,  16  D.  a  A.  461  ("Dividends 
and  Income") ;  Gibbons  v.  Mahon,  136  V.  8. 
549,  568,  10  Sup.  CJt.  1057,  34  L.  Ed.  525. 

In  view  of  the  considerations  above  set 
forth,  we  do  not  find  that  the  use  in  the  will 
of  the  words  "income,  dividends  and  profits," 
or  any  of  the  other  language  or  provisions  of 
the  will,  indicate  an  intention  on  the  part 
of  the  testator  that  the  life  beneficiary 
should  receive  as  part  of  her  income  these 
payments,  which,  as  we  have  shown  above, 
are  not  dividends  of  profits  in  the  sense  in 
which  these  words  are  used  In  the  cases  cit- 
ed, but  are  payments  of  sums  of  money  real- 
•ized  from  sales  of  capital  in  the  course  of  a 
gradual  liquidation  or  conversion  of  tbe  cap- 
ital of  the  land  company  and  of  the  land 
trusts  Into  money  for  the  t>eneflt  of  all  par- 
ties interested. 

[3]  This  brings  us  to  the  question  wheth- 
er the  testimony  offered  by  Mrs.  Bradley  as 
to  the  actual  Intention  expressed  to  b»  by 
the  testator  that  she  should  have  as  a  part 
of  her  income  under  the  trust  all  of  the 
moneys  that  should  be  distributed  by  the 
land  company  and  the  land  trust  is  admis- 
sible. We  are  clearly  of  the  opinion  that  it 
is  not.  If  the  testator  intended  that  Mrs. 
Bradley  should  have  all  the  moneys  reatla- 
ed  from  the  sale  of  these  lands.  It  would 
have  been  easy  to  have  so  provided  by  spe- 
cial directions,  or  by  giving  to  her  outright 
the  shires  of  stock  referred  to.  He  did  not 
do  so,  but  threw  them,  without  special  men- 
tion, into  the  corpus  of  the  trust  fund  cre- 
ated for  her  benefit  during  her  life  and  for 
the  ultimate  benefit  of  the  charitable  remain- 
derman. The  fact  that  the  testator  In  his 
lifetime  expressed  an  intention  as  above  set 
forth,  and  talked  it  over  with  his  wife,  and 
agreed  "to  break  his  will"  If  she  were  not 
satisfied,  shows  that  there  may  have  been 
some  doubt  in  his  own  mind  whether  or  not 
his  will  carried  out  any  such  intention.  He 
made  two  codicils.  The  later  codloil  bears 
date  December  7,  1905;  he  died  March  26. 
1906.    It  appears  from  Mib.  Bradley's  affi- 
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davit  tbat  the  probable  amoant  of  the  maa- 
eys  to  arise  from  the  sales  of  the  Florida 
lands  was  a  subject  of  frequent  conversation 
between  husband  and  wife  before  and  after 
the  date  of  his  will  and  down  to  his  death, 
and  that  he  expressed  his  oplnlcm  that  he 
bad  so  provided  in  his  will  that  all  such 
moneys  as  were  realized  from  that  source 
would  go  to  her  as  a  part  of  her  "Income." 
He  conW  easily  have  made  that  provlslcm 
certain  had  such  been  his  intention.  As  we 
have  above  shown,  we  do  not  find  any  such 
totentlon  expressed  in  the  will.  If  the  tes- 
tator thought  he  had  expressed  any  such  In- 
tention, he  was  plainly  mistaken  as  a  mat- 
ter of  law. 

[4]  We  do  not  find,  upon  due  ccwsldera- 
tion  of  the  will  here  In  question,  any  such 
latent  ambiguity  as  to  the  subject  of  the 
gift  under  the  trust  for  the  life  benefldary 
as  has  been  held  In  any  case  cited  to  war- 
rant the  admission  of  parol  testimony  as  to 
the  actual  IntentiMi  of  the  testator.  The 
ambiguity.  If  any  exist,  la  as  to  whether  the 
words  "dividends"  and  "Income"  include  with- 
in their  scope  such  cash  payments  as  have 
here  been  made  to  the  trustee.  Such  am- 
biguity (if  it  be  called  such)  Is  fully  resolved 
when  we  consider,  as  above,  the  source  from 
which  these  "dividends"  are  derived.  The 
facts  as  to  that  are  fully  set  forth  in  the  bill 
and  answer,  the  material  statements  of  which 
are  admitted  to  be  true  by  stipulation;  and 
the  facts  show  that  these  "dividends"  are 
purely  and  solely  made  from  conversion  of 
capital.  We  find  no  case  cited  In  which  it 
has  beMi  attempted  to  supplement  or  add  to 
the  express  terms  of  the  will  by  testimony 
outside  the  words  of  the  will  itself  to  show 
the  testator's  Intention  In  such  a  matter. 
The  only  case  cited  which  appears  to  us  to  be 
analogous  to  the  case  at  bar  is  the  case  of 
Hann  v.  Executors  of  Mann,  1  Johns.  Ch. 
(X.  T.)  231.  where  It  was  contended  that  a 
bequest  of  "moneys"  belonging  to  the  estate 
of  the  testator  was  Intended  by  the  testator 
to  Include  bonds,  mortgages,  and  notes,  and 
evidence  was  adduced  to  show  such  Intention. 
The  evidence  was,  upon  appeal,  declared  to 
be  Inadmissible.  The  rule  is  well  stated  by 
Chancellor  Kent  In  that  case  as  follow:^  (page 
234): 

"It  is  a  well-settled  rule  that  seems  not  to 
stand  in  need  of  much  proof,  or  illustration,  for 
it  runs  throucb  all  the  boolts,  from  Cheyney'a 
Case  (5  C!o.  68)  down  to  this  day,  that  parol 
evitlence  cannot  be  admitted  to  supply  or  con- 
tradict, enlarge  or  vary  the  words  of  a  will, 
nor  to  explain  the  intention  of  the  testator,  ex- 
cept in  two  specified  cases:  (1)  Where  there 
ia  a  latent  ambiguity,  arising  dehors  the  will,  as 
to  the  person  or  subject  meant  to  be  described ; 
and  (2)  to  rebut  a  resulting  trust.  All  the  caaea 
profess  to  proceed  on  one  or  the  other  of  those 
groonds.  •  •  •  Perhaps  a  solitary  dictum 
may,  occasionally,  be  met  with  (for  there  are 
TOlnmes  of  cases  on  the  subject  of  wills,  im- 
mensos  aliarnm  super  alias  cumulus)  in  favor 
of  the  admission  of  parol  proof,  to  explain  an 
ambigalty  or  imcertainty,  appearing  on  the 
face  of  a  will,  though  Lord  Thurlow  says,  there 
ia  DO  sudi  case.    *    *    *    The  only  apology  for 


parol  proof,  in  any  case,  la  the  necessity  of  the 
thing,  because  the  ambiguity  is  so  complete  as 
to  elude  all  interpretation,  and  would  destroy 
the  devise  altogether,  unless  explained.  But 
here  is  no  such  difficulty,  and  no  such  necessity 
for  resorting  to  parol  proof.  The  word  'mon- 
eys' will  apply,  beyond  all  doubt,  to  the  cash 
which  the  testator  left  at  his  death;  and  the 
bequest  has,  at  all  events,  a  certain  and  definite 
subject  on  which  it  can  operate.  In  the  late 
case  of  Doe  v.  Oienden,  3  Taunt.  Rep.  147,  the 
Court  of  Common  Bench  considered  this  factas 
a  very  material  circumstance,  and  one  which 
made  the  case  to  differ  from  all  others  on  the 
subject  of  explaining  a  will  by  parol  proof;  be- 
cause in  all  cases  that  had  been  before  the  evi- 
dence was  admitted  to  explain  a  part  which, 
without  such  explanation,  could  have  had  no 
operation.  But  in  that  case,  as  there  was  suffi- 
cient to  satisfy  the  devise  according  to  the  ordi- 
nary meaning  of  the  description,  collateral  evi- 
dence, to  show  that  the  testator  meant  to  use 
the  description  in  a  more  extensive  sense,  was 
rejected.  There  was  a  similar  ^decision  in  Doe 
V.  Brown  (11  East,  441),  and  the  two  cases  are 
strong  in  respect  to  thu  point" 

In  our  state  the  general  rule  has  been  con- 
sistently followed.  See  Chapln  v.  Hill,  1  B. 
I.  446;  Lewis  v.  Douglass,  14  R.  I.  604. 
Many  other  cases  are  dted  in  support  of  the 
general  principle  on  the  brief  of  the  remain- 
derman. We  find  no  case  sufficiently  like 
the  case  at  bar  to  warrant  a  review  of  such 
cases.  Nor  do  we  find  any  case,  cited  on  be- 
half of  the  life  beneficiary,  sufficiently  near 
to  the  case  at  bar  to  support  her  contention 
In  this  matter.  It  appears  to  have  been  uni- 
versally conceded  In  this  class  of  cases  that 
the  only  testimony  necessary  and  proper  to 
be  received  outside  of  the  terms  of  the  will 
Is  such  as  will  show  what  has  been  the  action 
of  the  corporation  or  Joint-stock  company  or 
association  In  declaring  a  dividend  or  mak- 
ing a  distribution  to  shareholders  and  from 
what  source  the  dividend  or  distribution, 
whether  of  cash  or  stock,  has  been  derived ; 
and  the  courts  have  then  undertaken  to  say 
as  matter  of  la!w  whether  the  dividend  or 
distribution  has  been  such  that  it  Is  to  be 
deemed  Income  to  the  life  beneficiary  or  part 
of  the  principal  or  capital  to  be  carried  Into 
the  corpus  of  the  trust  fund. 

The  parties  to  this  cause  havo  seen  fit.  In 
their  able  and  elaborate  briefs,  to  set  forth 
several  rules  which  have  obtained  In  sever- 
al Jurisdictions  In  this  country  and  In  Eng- 
land in  the  determination  of  the  question 
whether  a  dividend  or  distribution  of  cash  or 
stock  shall  be  treated  as  Income  to  go  to  the 
life  beneficiary  or  as  part  of  the  corpus  to  be 
held  by  the  trustee  for  the  benefit  of  the 
remainderman ;  and  have  cited  a  great  num- 
ber of  cases  in  which  such  rules  have  been 
applied.  Thus  the  case  of  Minot  v.  Paine, 
99  Mass.  101,  96  Am.  Dec  705,  is  dted  to 
illustrate  and  set  forth  what  is  known  as 
the  Massachusetts  rule  that  stock  dividends, 
although  they  represent  net  earnings  of  the 
corporation  expended  npon  the  plant,  shall 
belong  to  the  corpus  or  capital  of  the  trust 
fund,  and  not  be  regarded  as  Income  for  the 
life  beneficiary,  and  v/htxe  it  Is  said  (99  Mass. 
108,86  Am.  Dec  706): 
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"A  simple  rule  is,  to  regard  cash  dividends, 
liowever  large,  as  income,  and  stock  dividends, 
however  made,  as  capital." 

And  the  brief  for  the  remainderman  also 
cites  a  number  of  later  Massachusetts  cases 
showing  how  this  "simple  rule"  has  been 
modified  and  applied  under  varying  circum- 
stances, and  establishing  the  principle  that: 

"In  considering  the  distribution  to  determine 
its  character,  substance  and  not  form  is.  re- 
garded." D'Ooge  V.  Leeds,  176  Mass.  558,  560, 
57  N,  E.  1025. 

See,  also,  Daland  v.  Williams,  101  Mass. 
571;  Leland  v.  Hayden,  102  Mass.  542,  551; 
Lyman  v.  Pratt,  183  Mass.  58,  60,  66  N.  E. 
423;  Heard  v.  Eldredge,  109  Mass.  258,  12 
Am.  Rep.  687;  Hand  v.  Hubbell,  115  Mass. 
461,  15  Am.  Rep.  121 ;  Davis  v.  Jackson,  152 
Mass.  58,  25  N.'  B.  21,  23  Am.  St.  Rep.  801; 
Hemenway  v.  Hemenway,  181  Mass.  406.  408, 
63  N.  E.  919;  Hyde  v.  Holmes,  198  Mass. 
287,  84  N.  E.  3ia 

Again  counsel  cite  cases  from  Connecti- 
cut showing  that  the  courts  of  th^t  state 
follow  tlie  Massachusetts  decisions,  Smith 
V.  Dana,  77  Conn.  543,  550,  60  Atl.  117,  69  L. 
R.  A,  76,  107  Am.  St.  Rep.  51 ;  Union  &  New 
Haven  Trust  Co.  v.  Taintor,  85  Conn.  452,  83 
Atl.  697;  from  Rhode  Island,  as  following 
the  Massachusetts  rule.  Brown  &  Lamed, 
Petitioners,  14  R.  I.  371,  61  Am.  Rep.  897; 
Greene  v.  Smith,  17  R.  I.  28,  19  Atl.  1081; 
Newport  Trust  Co.  v.  Van  Rensselaer,  32  R. 
I.  231,  78  Atl.  1009,  85  I*  R.  A.  (N.  S.)  563; 
from  Ohio,  as  following  the  same  rule^  Wll- 
berding,  Adm'r,  v.  Miller,  90  Ohio  St.  28,  53, 
54,  106  N.  B.  665,  L.  R.  A.  1916A,  722.  See, 
also.  Gibbons  v.  Mahon,  136  U.  8.  549,  663, 
10  Sup.  Ct  1057,  34  L.  Ed.  625,  in  regard  to 
the  Pennsylvania  rule,  which  requires  that 
dividends  made  from  accumulated  Income  or 
surplus  assets,  whether  In  the  form  of  stock 
dividends  or  in  cash,  be  given  to  the  life 
beneficiary  under  the  trust,  if  the  accumula- 
tion of  income  or  surplus  assets  has  takeu 
place  during  the  trust,  or  to  corpus  If  all  of 
the  accumulation  took  place  before  the  trust 
was  created,  or  be  apportioned  between  the 
life  beneficiary  and  the  corpus,  if  part  of  the 
accumulation  was  made  before  and  part  aft- 
er the  creation  of  the  trust,  citing  Earp's 
Appeal,  28  Pa.  368;  Oliver's  Estate,  136  Pa. 
43,  20  Atl.  527,  9  L.  R.  A.  421,  20  Am.  St 
Rep.  894;  Boyer's  Appeal,  224  Pa.  144,  73 
Atl.  820;  as  showing  the  New  York  rule. 
Matter  of  Osborne,  209  N.  Y.  450,  103  N.  E. 
723,  823,  60  L.  R.  A.  (N.  8.)  510,  Ann.  Cas. 
1915A,  298,  substantially  adopting  the  Penn- 
sylvania rule.  The  briefs  also  cite  many  oth- 
er cases  from  the  same  and  other  jurisdic- 
tions, further  illustrating  these  several  rules, 
and  the  theories  and  considerations  upon 
which  they  are  based.  The  question  Is  an 
interesting  one,  and  has  been  the  subject  of 
much  judicial  inquiry  and  much  conflict  of 
opinion.  But  it  is  unnecessary  in  our  view 
of  the  case  at  bar  to  further  consider  these 


differing  rules  or  to  attempt  to  review  these 
cases. 

We  find  that,  almost  without  exception,  in 
all  these  jurisdictions,  whatever  the  rule 
may  be  governing  the  rights  of  life  tenants 
and  remaindermen  as  to  ordinary  cash  divi- 
dends earned  and  distributed  at  certain  in- 
tervals by  corporations  doing  business  In  the 
regular  course,  or  as  to  extraordinary  divi- 
dends, whether  In  cash  or  stock,  the  distri- 
bution of  sums  of  money  arising  from  a  con- 
version of  capital  Into  money,  in  either  par- 
tial or  gradual '  or  complete  liquidation  of 
capital  value,  bas  been  held  to  belong  to  the 
corpus  of  the  trust  fund  as  capital  for  the 
benefit  of  the  remainderman,  and  that  the 
life  beneficiary  has  only  the  right  to  such  In- 
come as  shall  arise  upon  the  reinvestment 
of  the  fund  so  received.  We  do  not  find  that 
this  precise  question  had  been  raised  hereto- 
fore In  this  state.  But  It  arose  in  Massa- 
chusetts in  the  case  of  Heard  v.  Eldredge, 
109  Mass.  258.  12  Am.  Rep.  687,  which  holds 
that  a  cash  dividend  of  money  belongs  as 
principal  to  the  remainderman  in  a  case 
where  the  money  so  divided  has  been  receiv- 
ed as  compensation  paid  for  part  of  the  real 
estate  of  the  corporation  taken  by  right  of 
eminent  domain.  It  appeared  that  the  dty 
of  Boston  took  a  part  of  the  real  estate  of 
the  Lewis  Wharf  Company  to  lay  oat  a 
street,  and  paid  the  said  company  therefor 
$185,000.  The  directors  divided  $76,000  of 
this  money  among  the  stockholders,  among 
whom  were  trustees  under  a  will  holding 
stock  in  trust  to  pay  the  Income  and  produce 
thereof  to  a  life  beneficiary.  The  court  sa}* 
(109  Mass.  260,  12  Am.  Rep.  687): 

"The  appellant  contends  that  the  dividend  Is 
hers,  under  the  rule  laid  down  in  Minot  v. 
Paine,  99  Mass.  101  [96  Am.  Dec.  705],  and 
the  subsequent  cases  of  Daland  v.  WOIiams.  101 
Mass.  571,  and  Leland  v.  Hayden,  102  Mass. 
MZ.  But  those  cases  are  quite  unlike  this.  If 
the  city  had  taken  the  whole  of  the  company's 
land,  it  would  be  plain  that  they  had  taken 
its  capital.  A  dividend  of  the  money  received 
for  it  would  be  a  dividend  of  capital,  of  which 
the  tenant  for  life  ought  to  have  the  income 
only.  The  taking  of  a  large  part  "of  the  land 
makes  no  substantial  diflference  in  principle.  It 
converts  a  part  of  the  capital  from  real  estate 
into  personal.  No  difficult  or  complicated  pro- 
cess IB  "necessary  to  ascertain  what  elements  en- 
ter into  the  dividend.  It  is  clearly  a  dividend 
of  a  part  of  the  capital;  and  an  impartial  ex- 
ecution of  the  trust  will  not  permit  it  to  be 
taken  entirely  away  from  the  remaindermen. 
The  tenant  for  life  should  have  only  the  in- 
come." 

In  Glfford  v.  Thompson,  115  Mass.  478,  the 
opinion  is  by  Gray,  O.  J.,  who  was  a  mem- 
ber of  the  court  when  Minot  v.  Paine  was 
decided,  and  who  afterwards  wrote  the  opin- 
ion in  Gibbons  v.  Mahon,  136  U.  S.  549,  10 
Sup.  Ct  1057,  34  Ll  Ed.  525,  frequently  re- 
ferred to  as  following  the  Massachusetts 
rule.  The  decision  Is  that  dividends  in  liq- 
uidation, although  paid  in  cash,  belong  to 
the  principal.  Note  that  the  dividend  was 
$150  per  share,  and  "it  was  averred  that  as 
much  as  $50  per  share  out  of  said  dividend 
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<A  $150  came  from  Bach  undivided  earnings 
since  the  probate  of  the  will."  The  conrt  do 
not  refer  to  this  allegation,  but  evidently 
think  that  the  presumption  laid  down  In 
prior  cases,  that  cash  dividends  belong  to  In- 
come, Is  condnslyely  rebutted  when  It  ap- 
pears that  such  dividends  are  derived  from 
sale  of  assets.  They  still  apply,  however, 
the  simple  rule  that  there  shall  be  no  appor- 
tionment of  the  dividend  as  of  the  death  of 
the  testator,  and  award  the  whole  to  corpus. 
See  BrowneU  v.  Anthony,  189  Mass.  442,  75 
N.  E.  746,  in  support  of  the  same  principle. 

In  Connecticut  where  the  court  follows  the 
rule  of  the  Massachusetts  cases  in  other  re- 
spects It  also  awards  dividends  In  liquida- 
tion to  the  corpus  of  the  trust  fund.  Bulke- 
ley  V.  Worthington  Ecclesiastical  Society,  78 
Conn.  626.  531,  532,  63  Atl.  351,  12  L.  E.  A. 
(N.  8.)  785. 

In  New  Hampshire  dividend  In  liquida- 
tion goes  to  corpus.  In  Walker  v.  Walker, 
68  N.  H.  407,  39  AU.  432,  It  was  held: 

"The  $200  received  from  the  gaslight  com- 
pany, May  4,  1893,  and  derived  from  a  sale  of 
a  portion  of  its  corporate  property  wliich  was 
purchased  and  represented  by  the  issue  of  cap- 
ital stock,  was  not,  either  in  form  or  in  sub- 
stance, a  division  of  earnings,  but  a  division  of 
to  much  of  the  capital  of  the  corporation,  and  as 
such  goes  to  the  remainderman  (Wheeler  v. 
Perry,  18  N.  H.  307,  814),  subject  to  the  pay- 
ment of  interest  thereon  to  the  tenant  for  life." 

In  Matter  of  Rogers,  161  N.  Y.  108,  65  N. 
E.  393,  It  was  held  that  dividends  in  liqui- 
datloD  of  capital  of  a  corporation  should  be 
retained  by  the  trustees  as  capital,  and  that 
all  of  the  other  property  of  the  corporation 
was  profits  to  which  the  life  tenants  were 
entitled.  And  see  Thayer  v.  Burr,  201  N. 
T.  165,  94  K.  E.  604,  In  substantial  accord 
with  case  last  dted. 

In  Pennsylvania  the  same  rule  is  applied 
In  regard  to  dividends  in  liquidation  of  capi- 
tal. In  Vinton's  Appeal,  99  Pa.  434,  44  Am. 
Rep.  116  (1882),  It  appeared  that  the  divi- 
dend In  question  was  made  from  the  pro- 
ceeds of  a  sale  of  a  portion  of  the  plant  and 
franchise  of  one  gas  company  to  another  gas 
company  for  cash;  the  court,  after  setting 
forth  the  facts,  says: 

"It  is  thus  manifest  that  the  money  in  dispute 
comes,  not  from  the  annual  earnings  of  the 
company,  but  from  the  sale  of  part  or  its  prop- 
erty; part  of  that  very  corpus  wliich  the  stock 
shares  represent,  and  without  which  those 
sliares  have  neither  substance  nor  value.  If, 
therefore,  the  life  tenant  is  entitled  to  this  mon- 
ey, thus  derived  from  the  capital  o£  this  corpo- 
ration, BO,  in  the  end,  may  she  come  to  be  enti- 
tled to  the  whole  corpus  of  the  trust.  For  the 
accomplishment  of  this  result,  it  is  only  neces- 
sary that  the  St.  Louis  Gas  Company  should 
effect  a  sale  of  the  balance  of  its  property,  and 
order  a  distribution  of  the  money  so  raised 
among  its  shareholders.  But,  logically,  the  ef- 
fect of  such  a  doctrine  is  to  defeat  the  whole 
object  of  the  trust.  Instead  of  securing  for  Mrs. 
Vinton  a  sore  income  for  life,  it  gives  her  the 
principal  to  use  at  her  pleasnre,  whilst  the  gift 
over  to  Frederick  Vinton  is  wholly  defeated." 

The  court  refers  to  Mlnot  v.  Paine,  99 
Mass.  101,  96  Am.  Dec.  705^  supra,  decided  in 


1868,  and  disapproves  of  the  rule  therein 
stated,  but  fails  to  refer  to  Heard  v.  El- 
dredge,  109  Mass.  258, 12  Am.  Rep.  687,  supra, 
decided  In  1872,  ten  years  before  Vinton's 
Appeal,  although  the  doctrine  of  Heard  v. 
Eldredge  is  essentially  the  same  as  that 
of  Vinton's  Appeal.  Vinton's  Appeal  was 
cited  and  approved  In  Re  Eisner's  Estate, 
176  Pa.  143,  148*  34  Aa  577.  See,  also,  In 
re  Graham's  Estate,  198  Pa.  216,  47  Atl. 
1108.  In  Wilberdlng,  Adm'r,  v.  MUler,  90 
OMo  St.  28,  63,  59,  106  M.  E.  665,  L.  R.  A. 
1916A,  722,  dividends  in  liquidation  were  held 
to  belong  to  corpus. 

[B]  Counsel  for  the  complainant  trustee 
suggest  In  their  brief  the  question  whether 
or  not  the  life  beneficiary  is  entitled  to  any 
ammrtionment  of  the  sums  of  money  here 
in  question  on  the  theory  set  forth  In  many 
cases  that  these  securities,  being  such  as 
would  not  l>e  suitable  for  trustees  to  invest 
in  or  hold  for  investment,  might  be  treated 
as  If  converted  into  cash  at  the  date  of  the 
testator's  death,  and  that  a  capital  sum 
might  be  established  upon  which  Interest 
could  be  allowed  to  the  life  beneficiary  in 
lieu  of  Income  which  she  has  not  received — 
citing  Howe  v.  Earl  of  Dartmouth,  7  Vesey, 
137,  and  numerous  cases  la  England  and  in 
this  country  which  follow  that  case.  These 
cases  are  based  upon  the  duty  either  ex- 
pressed In  the  will,  or  implied  in  law,  on 
the  part  of  the  trustee  to  convert  unprofit- 
able and  unauthorized  securities  as  speedily 
as  possible  after  death  of  the  testator.  No 
such  duty  rested  upon  the  trustee  in  this 
case;  but  on  the  contrary  the  trustee  was 
expressly  authorized  "to  continue  so  long 
as  my  said  trustee  may  think  best,  any  part 
or  parts  of  my  said  residuary  trust  estate  in 
the  form  or  Investments  in  which  the  same 
may  happen  to  be  at  the  time  of  my  decease 
even  If  hazardous  and  doubtful."  Mr.  Brad- 
ley had  held  these  shares  for  many  years 
without  deriving  any  income  therefrom,  and 
must  have  known  that  it  might  be  many  more 
years,  as  proved  to  be  the  fact,  before  any 
sale  of  these  lands  could  profitably  be  made; 
but  it  also  appears  very  plainly  from  express 
language  of  his  will  that  he  had  great  faith 
In  the  ultimate  value  of  his  Florida  invest- 
ments. In  the  cases  cited  upon  this  branch 
of  the  doctrine  of  apportionment  it  appeared 
that  the  whole  substantial  value  of  the  un- 
authorized securities  or  property  had  been 
realized  before  suit  was  brought,  or  should 
be  deemed  to  have  been  realized  as  of  the 
testator's  death  for  the  purposes  of  compu- 
tation. In  this  case  only  a  portion  of  the 
lands  has  been  sold,  and  there  are  no  facts 
upon  wliich  any  computation  could  be  based. 
The  trustees  were  fully  Justified  by  the  ex- 
press terms  of  the  wUl  in  retaining  these 
shares  as  iwurt  of  the  trust  fund,  and  in 
waiting  as  they  have  done  for  the  land  com- 
pany and  the  land  trusts  themselves  to  carry 
out  the  process  of  liquidation.     There,  are 
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no  facts  before  the  court,  as  there  were  In  the 
cases  last  referred  to,  from  which  It  would  be 
possible  to  capitalisse  these  items  of  the  tmst 
estate  so  as  to  permit  of  any  computation  of 
Interest  which  could  be  allowed  upon  any 
portion  thereof  in  lieu  of  income,  and  we  do 
not  find  In  any  of  the  cases  cited  any  such 
facts  as  are  here  disclosed.  Futhermore,  the 
life  beneficiary  makes  no  such  claim  to  ap- 
portionment, but  claims  all  of  the  moneys 
heretofore  paid  to  the  trustee  as  above  set 
forth  as  "income,  dividends  and  profits" 
under  the  terms  of  the  trust  We  find  no 
case  here  for  an  apportionment  as  suggested 
in  the  brief  for  the  complainant. 

As  we  have  already  intimated,  the  increase 
in  the  value  of  the  Florida  lands  held  by 
this  land  company  and  by  these  land  trusts 
Is  merely  an  increase  of  capital  value  due  to 
various  causes  which  have  been  operative 
during  the  years  which  have  elapsed  since 
Mr.  Bradley  became  the  owner  of  the  shares. 
It  is  impossible  to  state,  and  it  nowhere  ap- 
pears definitely,  Just  what  those  causes  have 
been;  the  brief  for  the  life  beneficiary  and 
the  frame  of  her  answer  seems  to  claim 
that  this  increase  of  value  Is  due  entirely  to 
the  judicious  conduct  and  to  the  skillful 
management  of  the  officers  and  trustees 
and  their  agents  in  the  manner  and  methods 
adopted  for  the  sale  of  the  land.  Even  if 
that  be  so,  and  no  portion  of  the  increased 
value  is  to  be  attributed  to  general  increase  of 
demand  for  such  lands,  to  increase  of  means 
of  transportation  of  produce  to  market,  to 
increased  demand  for  such  produce,  and 
other  general  causes,  nevertheless  the  ex- 
penses of  all  that  has  been  done  by  the 
officers  and  trustees  and  their  agents,  as  has 
been  before  shown,  have  all  been  paid  for  out 
of  the  moneys  derived  from  the  sales,  so  that 
it  is  obvious  that  capital  in  the  form  of  land 
converted  into  money  by  sale  has  been  used 
for  the  benefit  of  the  capital  still  remaining 
In  the  form  of  land.  All  these  dividends 
therefore  represent  merely  the  net  amounts 
from  time  to  time  derived  from  conversion  of 
capital  (real  estate)  into  personal  property 
(money).  If  all  these  lands  instead  of  hav- 
ing been  vested  in  the  land  company  and 
land  trusts  by  Mr.  Bradley  before  his  death 
had  remained  in  him  and  passed  directly  by 
his  will  to  the  trustee  with  such  powers  to 
hold  them  and  to  dispose  of  them  in  the 
future  as  are  therein  given  in  regard  to  other 
property  ("even  if  hazardous  and  doubtful"), 
and  if  the  lands  had  become  more  valuable 
as  time  went  on,  and  had  been  gradually 
disposed  of  by  the  trustee  Itself,  the  in- 
creased value  would  have  inured  to  corpus,  In 
accordance  with  the  principle  generally  rec- 
ognized by  the  cases. 

[8]  It  is  a  general  principle  that  gains  and 
losses  upon  change  of  Investment  belong  to 
and  are  to  be  borne  by  the  corpus.  In  Out- 
calt  T.  Appleby,  36  N.  J.  Eq.  78,  78,  the  court 
say: 


"The  trustees  are  vested  with  a  discretion 
as  to  the  time  when  the  conversion  of  the 
property,  unproductive  as  well  as  productive, 
into  money  is  to  take  place,  and  the  life  tenants 
are  no  more  entitled  to  have  the  appreciation  in 
value  of  the  one  than  of  the  other  description 
of  property  regarded  as  income.  The  apprecia- 
tion in  either  case  is  part  of  the  corpus." 

See  Slocum  v.  Ames,  19  R.  I.  401,  36  AQ. 
1127,  citing  Heard  v.  Eldredge,  109  Mass. 
258, 12  Am.  Rep.  687,  supra ;  Gibson  v.  Cooke, 
1  Mete.  (Mass.)  75;  Matter  of  (Jerry,  103 
N.  T.  445,  9  N.  E.  235 ;  In  re  Connolly's  Es- 
tate, 198  Pa.  137.  47  Atl.  1125;  In  re  Gra- 
ham's Estate,  198  Pa.  216,  218,  47  AtL  1108: 
Jordan  v.  Jordan's  Trust  Estate,  111  Me.  124, 
130,  88  Atl.  390;  Smith  v.  Hooper,  95  Md.  16, 
61  Atl.  844,  54  Atl.  95;  Lauman  v.  Foster, 
157  Iowa,  275,  135  N.  W.  14,  50  L.  R.  A.  (N. 
S.)  531 ;  Stewart  v.  Phelps,  71  App.  Dlv.  91, 
75  N.  Y.  Supp.  626,  affirmed  173  N.  T.  621, 
66  N.  E.  1117;  Will  of  Barron,  163  Wis.  275, 
279,  281, 155  N.  W.  1087;  Hite  v.  Hite.  93  Ky. 
257,  267,  20  S.  W.  778,  19  L.  R.  A.  173.  40 
Am.  St.  Rep.  189;  In  Re  Heaton's  Estate, 
89  Vt.  650,  571,  96  AtL  21.  L.  R.  A.  1916D. 
201 ;  Kalbach  v.  Clark,  133  Iowa,  215,  220, 
110  N.  W.  599, 12  U  R.  A.  (N.  S.)  801, 12  AmL 
Cas.  647. 

[7]  The  same  principles  apply  to  dividends 
in  liquidation  of  corporations.  The  writer 
of  the  note  in  12  L.  R.  A.  (N.  S.)  768,  sums 
up  his  discussion  on  page  816,  after  referring 
to  the  Massachusetts.  Kentucky,  and  Pennsyl- 
vania rules,  by  saying: 

"But  whether  or  not  the  courts  will  undertake 
to  determine  the  time  covered  by  the  accumula- 
tion of  the  fund  from  which  the  dividends  are 
declared,  it  is  clear  that  thev  must  undertake 
the  inquiry  whether  the  fund  represents  earn- 
ings, past  or  current,  or  a  reduction  or  change 
of  capital  as  it  originally  existed  or  may  have 
been  subsequently  enhanced  from  sources  other 
than  the  accumulation  of  earnings;  and  that 
in  the  latter  case  the  dividends,  so  called,  must 
be  awarded  to  the  corpus  or  the  remainderman. 
This  is  trae  whatever  rule  may  be  adopted  with 
respect  to  dividends  from  earnings." 

This  court  is  unable  to  see  any  distinction 
in  principle  between  the  case  at  bar  where 
the  moneys  come  to  the  trustee  through  the 
land  company  and  land  trusts  In  liquidation 
and  the  case  suggested  where  they  come 
directly  to  the  trustee,  converting  land  into 
money.  Coimsel  for  the  life  beneficiary  refer 
to  certain  cases  which  relate  to  dividends 
made  by  land  companies  on  shares  held  in 
trust  where  it  has  been  held  that  the  divi- 
dends should  inure  as  income  to  the  life 
beneficiary,  although  it  appeared  that  part 
of  the  money  distributed  or  perhaps  the 
whole  of  it  was  derived  from  the  sale  of 
land  which  was  part  of  the  capltaL 

In  Reed  v.  Head  et  al.,  6  Allen  (Mass.)  174, 
It  appeared  that  the  Income  of  certain  shares 
in  two  corporatfons  was  bequeathed  to  two 
certain  persons  for  life;  that  the  companies 
for  some  years  during  the  life  of  the  testatrix 
and  afterwards  had  become  land  companies 
(although  not  so  originally) ;  "and  that  since 
this  change  their  dividends  are  made  from 
the  avails  of  the  sales  of  the  property  which 
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constitutes  their  caidtal  stock.  Ttaeiy  are 
therefore  dlrldlng  not  merely  their  eamtngs, 
but  their  prlndiwil."  It  was  contended  that 
sach  dividends  should  not  be  treated  as 
income;  but  It  appeared  that  the  testatrix 
had  In  her  lifetime  received  these  dividends, 
and  It  appeared  that  the  "Income"  from 
these  shares  was  the  only  bequest  to  these 
parties.  The  court  decided  that  these  divi- 
dends should  go  to  the  life  tenant,  saying 
(page  177): 

"But  in  this  case  the  dividends  are  clearly 
made  as  such,  and  are  not  extraordinary.  They 
are  the  ordinary  dividends,  and  the  principal 
ones  which  land  companies  may  be  expected  to 
make,  and  usually  comprise  a  large  part  of  the 
dividends  of  water  power  companies.  The  testa- 
trix knew  this  long:  before  her  decease,  and  was 
in  the  habit  of  receiving  the  dividendis.  There 
is  therefore  no  reason  to  doabt  that  she  under- 
stood the  meaning  of  the  language  used  by  her. 
It  is  true  that  the  whole  capital  stock  may  be 
exhansted  by  the  dividends  ia  the  lifetime  of  the 
legatees  for  life;  but  on  the  other  hand  it  19 
quite  possible  that  a  large  sum  will  be  left, in 
remainder.  There  is  no  policy  of  our  law  which 
should  influence  us  in  construing  the  will  other- 
wise than  according  to  the  plain  intent  of  the 
testatrix." 

The  case  clearly  rests  solely  upon  Intent 
as  shown  by  the  will,  and  la  not  an  author- 
ity In  conflict  with  the  later  cases  of  Heard 
V.  Eldredge,  supra,  Gibson  v.  C!ooke,  supra, 
and  other  cases  dted  above  from  Massachu- 
setts and  other  states,  where  as  a  matter  of 
law,  there  being  no  intention  to  the  contrary 
to  be  found  In  the  will,  dividends  in  liquida- 
tion are  held  to  belong  to  corpus.  Similar 
to  Reed  v.  Head,  supra,  are  the  cases  of 
Matter  of  James,  146  N.  Y.  78,  40  N.  E.  876, 
48  Am.  St.  Rep.  774,  and  In  re  Nicholson 
(1909)  2  Gh.  Ill ;  both  of  these  cases  related 
to  dividends  from  land  companies,  and  both 
were  decided  upon  what  the  court  found 
upon  elaborate  examination  of  the  wills  to 
have  been  the  Intention  of  the  testator  under 
the  terms  of  the  will.  It  does  not  appear  In 
either  the  case  of  Reed  v.  Head  or  In  the 
case  of  In  re  Nicholson  that  the  land  com- 
panies were  In  liquidation;  for  all  that  ap- 
pears they  were  still  and  Intended  to  remain 
poing  companies,  doing  business  In  buying, 
Improving,  and  selling  land  as  a  commodity, 
or  renting  land,  or  leasing  land  and  buildings, 
and  retaining  part  of  the  proceeds  of  sales 
from  time  to  time  for  the  purpose  of  making 
further  purchases,  as  well  as  for  the  expenses 
of  development  and  sale.  And  In  the  case 
of  In  re  Nicholson  the  Judge  said  (page  116): 
"The  company  has  paid  very  large  dividends, 
bnt  I  cannot  say  that,  on  the  evidence  before 
me.  it  is  established  that  it  has  been  paying 
dividends  out  of  capital.  On  the  contrary,  the 
company  has  realized  some  of  its  assets  in  pur- 
suance of  the  objects  for  which  it  was  formed, 
and  all  that  it  has  done  has  been  to  treat  as 
profits  available  for  dividend  the  difference  be- 
tween the  price  it  has  paid  for  the  assets  and 
th<>  money  which  it  has  realized  from  their 
sale." 

In  Oliver's  Estate,  136  Pa.  43,  20  AtL  527, 

9  U  R.  A.  421,  20  Am.  St  Sep.  891,  shares 

In  a  joint-stock  company  (similar  to  the  land 

trusts  in  this  case)  were  a  part  of  the  residu- 
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ary  trust  estate ;  this  company  was  organized 
by  testator  and  others  In  18^  "for  the  pur- 
pose of  purchasing  lands,  and  developing 
mines  of  copi)er  and  other  valuable  minerals, 
and  disposing  of  the  same."  The  company 
purchased  and  sold  large  tracts  of  land  in 
Mlcfilgan,  and  confined  Itself  to  the  business 
of  speculating  In  lands,  buying  and  selling 
from  time  to  time  for  some  years  to  the 
extent  of  about  10,000  acres,  and  divided  the 
"profits"  upon  such  purchases  and  sales  from 
time  to  time  among  the  shareholders.  This 
continued  till  about  1882.  Testator  died  in 
1886.  During  the  period  covered  by  the  years 
1882  and  1886,  however,  the  company  carried 
on  no  business  other  than  to  continue  to  hold 
and  pay  taxes  upon  600  acres  of  land  then 
held  by  It;  and  the  shares  owned  by  the 
testator  at  the  time  of  his  death  were  In- 
ventoried at  a  nominal  amount.  After  the 
testator's  death,  copper  in  large  amounts 
was  discovered  on  property  adjoining  the 
600-acre  tract  of  land  which  the  land  trust 
still  possessed;  and  In  October  of  1888, 
some  two  years  subsequent  to  the  testa- 
tor's death,  the  land  trust  sold  40  acres  of 
this  remaining  tract  of  land  for  the  sum  of 
$500,000  cash,  and  out  of  the  amount  so 
realized  declared  a  cash  dividend  which 
amounted  to  $108,849  on  the  shares  held  by 
the  trustee  of  the  residuary  trust  estate. 
And  it  was  held  that,  since  the  remaining 
assets  of  the  company  more  than  equaled 
the  original  capital  contributed  by  the  share- 
holders to  the  land  trust,  the  entire  amount 
of  the  dividend  was  legally  declared  and  paid 
out  of  the  profits  as  distinguished  from  the 
capital  of  the  land  trust,  and  was  therefore 
"income"  arising  from  the  residuary  trust 
estate,  and  payable  as  such  to  the  equitable 
life  beneficiary. 

Here  again  we  have  a  company  organized 
to  deal  in  land  as  a  commodity,  so  dealing 
and  speculating  in  land  for  over  20  years, 
then  a  period  of  Inactivity,  followed  by  a  sale 
of  a  portion  of  Its  land  at  an  enormous  profit, 
with  a  prospect  of  further  Immense  profit 
from  adjoining  land.  The  court  treated  the 
company  as  a  going  concern  engaged  in  busi- 
ness in  speculating  in  land.  There  is  nothing 
to  show  that  the  company  was  in  liquidation. 
Its  capital  still  remained  imlmpalred,  and 
for  all  that  the  case  discloses  the  company 
had  on  hand  sums  of  money  received  from 
its  profits  derived  from  speculation  with 
which  to  continue  Its  business,  and  there  is 
nothing  in  the  case  to  show  that  It  did  not 
Intend  to  do  so.  The  ease  was  decided  upon 
this  view  of  the  facts,  and  the  only  real  ques- 
tion was  whether  the  "profit"  upon  the  sale 
should  be  deemed  to  have  been  made  before 
or  after  the  death  of  the  testator,  sor  as  to 
determine  whether  It  was  to  go  to  the  life 
tenant  or  the  remainderman  under  the  rule 
applied  In  Pennsylvania. 

In  Thomson's  Estate,  153  Pa.  332,  338,  26 
Atl.  652,  653,  which  Involved  dividends  on 
shares  in  a  land  company,  the  company  was 


Digitized  by 


Google 


498 


103  ATLANTIC  BBPOBTBR 


(lUL 


dealing  In  land  as  a  commodity,  buying,  de- 
reloplng,  and  Improving  large  tracts  and  sell- 
ing and  making  profits.  The  case  was  held 
to  be  the  same  In  principle  as  Oliver's  Case, 
supra,  and  within  the  rule  there  laid  down, 
and  It  Is  expressly  distinguished  from  Vin- 
ton's Appeal,  99  Pa.  434,  44  Am.  Rep.  118, 
from  which  we  have  quoted  above.  The  sales 
and  dividends  were  not  in  liquidation. 

In  Washington  County  Hospital  v.  Hagars- 
town  Trust  Co.,  124  Md.  1,  91  Atl.  787,  Ij.  K. 
A.  1915A,  738,  whldi  involved  dividends  on 
shares  in  lumber  companies  which  were  con- 
suming their  timber  in  the  manufacture  of 
lumber,  and  had  their  capital  Invested  in 
plants  and  machinery  for  the  manufacture  of 
lumber,  and  were  doing  such  a  business  in 
regular  course,  and  making  their  regular  div- 
idends of  profits.  It  was  held  that  such  div- 
idends were  dividends  of  profits,  and  went  as 
Income  to  the  life  beneficiary.  The  compan- 
ies were  not  regarded  as  being  in  liquidation. 

We  have  already  shown  by  reference  to 
cases  supra  that  In  Massachusetts,  Conncutl- 
cnt.  New  Hampshire,  New'  York,  Pennsyl- 
vania, and  Ohio  dividends  derived  from  sales 
of  capital  are  regarded  as  dividends  in  liq- 
uidation of  capital,  and  belong  to  corpus  or 
to  the  remainderman.  The  same  is  true  in 
Maryland.  See  Bx  parte  Hnmblrd,  114  Md. 
627,  80  Atl.  209;  in  Michigan,  see  Poole  v. 
Union  Trust  Co.,  191  Mich.  162,  157  N.  W. 
430;  in  Wisconsin,  see  Miller  v.  Payne,  150 
Wis.  364.  377.  136  N.  W.  811. 

'MlUer  V.  Payne,  supra.  Is  very  much  in  point 
here.  It  determines  the  disposition  of  a  div- 
idend of  50  per  cent  on  stock  of  a  land  com- 
pany held  by  trustees  as  between  a  life  bene- 
ficiary and  a  remainderman ;  the  court  says, 
distinguishing  several  cases  which  we  have 
referred  to  and  distinguished  above  (150  Wis. 
877,  186N.  W.  819): 

"It  is  urged  on  behalf  of  Mrs.  Payne  that  the 
St  Paul  Avenue  Improvement  Company  was 
organized  for  the  purpose  of  dealing  in  real  es- 
tate as  a  commodity,  and  that  as  such  it  had 
only  two  sources  of  profit,  one  being  the  net 
earnings  of  the  company  which  are  produced 
when  the  receipts  from  the  properties  exceed 
the  carrying  charges  thereon,  and  the  other, 
profits  from  the  sales  of  its  properties  at  figures 
in  excess  of  the  cost  thereof;  and  that  both  such 
sources  of  profits  arc  to  be  considered  as  the 
earnings  of  such  company.  In  support  of  this, 
reliance  is  placed  upon  Ileed  v.  liead,  6  Allen 
[Mass.]  174:  Balch  v.  Hallct,  10  Gray  [Mass.] 
402;  Oliver's  Estate,  136  Pa.  43,  20  AU.  527 
[9  Ij.  R.  a.  421,  20  Am.  St.  Rep.  894] ;  Thom- 
son's Estate,  153  Pa.  332,  20  Atl.  652,  653;  In 
re  James,  146  N.  Y.  78,  40  N.  B.  876  [48  Am. 
St  Rep.  774]. 

"In  behalf  of  Mrs.  Cameron  it  is  claimed  that 
while  the  articles  of  incorporation  authorized 
the  St.  Paul  Avenue  Improvement  Company  to 
buy,  sell,  improve,  and  lease  real  estate  of  all 
kinds,  yet  it  was  not  in  fact  a  trading  corpora- 
tion in  real  estate;  that  it  took  these  lands  for 
the  purpose  of  disposing  of  the  same  as  soon  as 
practicable  and  at  such  an  advance  in  price  as 


it  might  be  able  to  obtain;  and  that  the  moneys 
received  from  the  railway  company  for  tbe-ie 
lands  represented  simply  an  enhancement  of  the 
value  of  the  corpus  of  the  capital  of  the  com- 
pany, and  not  earnings  in  Uie  true  and  ordinary 
sense  of  that  term. 

"We  deem  the  latter  claim  well  taken.  Any 
dividend  derived  from  a  mere  enhancement  of 
the  value  of  assets  representing  capital  from 
sources  other  than  the  accumulation  of  earnioss 
belongs  to  the  remainderman,  and  not  to  the 
life  tenant  It  represents  corpus,  not  income." 
(Citations.)  "To  this  rule  there  is  a  well-known 
exception  in  the  case  of  a  corporation  enga^ 
in  buying  and  selling  real  estate  at  a  profit, 
and  if  the  St  Paul  Avenue  Improvement  Com- 
pany could  be  considered  a  trading  corporation 
in  real  estate  within  the  meaning  of  the  excep- 
tion to  the  rule  stated,  the  profits  accruing  to 
the  corporation,  whether  derived  from  an  en- 
hancement in  the  value  of  real  estate  or  from 
rents  and  profits  in  excess  of  cost  of  mainte- 
nance, would  be  considered  income  and  belong 
to  the  life  tenant.  True,  the  articles  of  incor- 
poration of  the  company  authorize  it  to  bay, 
sell,  improve  and  lease  real  property,  but  it  ap- 
'pears  from  the  stipulated  facts  that  this  prop- 
erty was  taken  over  by  some  of  the  directors  of 
the  Rrst  National  Bank  for  the  specific  pur- 
pose of  aiding  the  bank,  and  for  the  further 
specific  purpose  of  holding  and  disposing  of 
the  same  at  the  earliest  opportunity  and  to  the 
best  advantage;  that  the  company  never  bought 
any  real  estate  after  the  death  of  Mr.  Payne; 
that  it  sold  property  from  time  to  time  when 
it  could  do  so  to  advantage;  that  its  sole  pu> 
pose  was  to  close  out  all  the  properties  as  soon 
as  practicable,  distribute  the  proceeds  among  its 
stockholders,  and  dissolve  the  corporation.  We 
have  therefore  come  to  the  conclusion  that  this 
property  was  held  by  the  corporation  the  same 
as  any  other  property  is  held  by  an  individaal 
or  corporation  that  desires  to  sell  the  same  at 
an  advantageous  price,  in  the  meantime  mak- 
ing some  improvements  thereon  and  leasing  the 
same  to  the  best  advantage.  We  deem  that  the 
company  was  not  such  a  trading  corporation  in 
real  estate  as  is  referred  to  in  the  cases  cited 
by  counsel  for  Mrs.  Payne." 

We  have  examined  with  care  not  only  the 
cases  above  cited,  but  also  the  very  numerous 
cases  cited  upon  the  briefs,  some  of  which 
we  have  not  found  it  necessary  to  review.  In 
our  view  of  the  facts  of  this  case,  under  the 
authorities,  we  are  of  the  opinion  for  the  rea- 
sons stated  above  that  the  dividends  under 
consideration  in  this  case  were  dividends  in 
liquidation  of  capital  of  the  land  company 
and  of  the  several  land  trusts,  and  that  as 
such  they  should  remain  In  the  hands  of  the 
trustee  of  the  testator's  residuary  trust  es- 
tate as  capital  or  corpus  of  the  trust  fund; 
that  aU  future  dividends  from  the  same 
sources  should  be  held  in  the  same  manner ; 
and  that  the  life  ^nefldary  is  only  entitled 
to  receive  such  Income  from  the  sums  of  mon- 
ey so  received  by  the  trustee  as  shall  be  de- 
rived from  the  proper  investment  of  the  same 
under  the  terms  of  the  trust,  and  the  com- 
plainant is  so  advised. 

The  parties  hereto  may  present  for  the  ap- 
proval of  the  court  a  form  of  decree  in  ac- 
cordance herewith  at  sudi  time  as  they  shall 
find  convenient 
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DOXBY  ▼.  PEOPLE'S   C!KEDIT  OO. 
(No.  5053.) 

(Supreme  Court  of  Khode  Island.     April  28, 

1918.) 

1.  Appeai,  and  Ebbob  «=s>154(2)— Bioht  of 
Review— AOBEKUKNT  Affeotino  Right. 

Where  plaintiff'e  declaration  is  amended  by 
consent  after  demurrer  thereto  has  been  over- 
ruled, and  the  case  is  later  assigned  for  trial, 
the  Supreme  Court,  upon  defendant's  bill  of 
exceptions,  will  not  consider  the  lower  courf  8 
decision   in   overruling  demurrer. 

2.  Malicious  Pbosectjtion  ^=>es  —  Puni- 
tive  DaKAOES— EVIOENCK. 

In  an  action  for  damages  for  malicious 
prosecution,  causing  of  plaintiff's  arrest  on  an 
execution  for  greater  amount  than  due,  evidence 
keU  sufficient  to  sustain  verdict  for  plaintiff  for 
punitive  damages. 

Exceptfons  from  Snperlor  Court,  Provi- 
dence and  Bristol  Counties;  Jobn  W.  Sween- 
ey, Judge. 

Action  by  Gilbert  Doxey  against  Henry 
Tosell  and  another,  copartners  doing  busi- 
ness as  the  People's  Credit  Company.  Judg- 
ment for  plaintiff,  and  defendants  except 
Exceptions  overruled. 

McGovem  ft  Slattery,  of  Providence,  for 
plaintiff.  Jobn  J.  Coagrove,  of  Providence, 
for  defendants. 

PER  CURIAM.  This  is  an  action  of  tres- 
pass on  tbe  case  for  malicious  abuse  of  pro- 
cess brought  by  tbe  plaintiff  against  Henry 
Tosell  and  Nathan  SalUnger  copartners  and 
doing  business  as  tbe  People's  Credit  Com- 
pany. Tbe  case  was  tried  in  the  superior 
court,  wbere  tbe  Jury  rendered  a  verdict 
for  tbe  plaintiff  and  assessed  damages  In 
tbe  sum  of  |600.  The  defendants  med  a 
motion  for  a  new  trial  which  was  heard  and 
granted  unless  the  plaintiff  within  ten  days 
remitted  all  of  said  verdict  in  excess  of  $250. 
A  remittitur  to.  that  effect  was  duly  filed. 
The  case  la  now  before  us  upon  tbe  defend- 
ants' bill  of  exceptions  embracing  16  assign- 
ments of  error. 

[1]  The  first  exception  relates  to  the  de- 
cision of  the  superior  court  in  overruling  the 
demurrer  of  tbe  defendants  to  the  plaintiff's 
declaration.  It  appears  from  tbe  record  of 
the  case  that  after  the  demurrer  bad  been 
overruled  the  plaintiff  amended  bis  declara- 
tion by  consent,  and  that  the  case  was  later 
assigned  for  trial.  We  see  nothing  in  this 
exception  requiring  discussion. 

Tbe  second  exception  is  to  the  ruling  of 
the  trial  court  reiusing  to  direct  a  verdict 
for  tbe  defendants,  and  tbe  third  exception  Is 
to  tbe  denial  of  tbe  defendants'  motion  for  a 
new  trial.  Exceptions  numbered  from  4  to 
15,  both  inclusive,  are  based  upon  alleged 
errors  of  the  trial  court  In  tbe  admission 
or  exclusion  of  testimony.  Exception  16  is 
to  the  refusal  of  the  court  to  charge  the  Jury 
as  requested. 

[2]  It  appears  in  testimony  that  on  July 
29,  1915,  tbe  plaintiff  was  arrested  by  a  con- 


stable upon  an  execution  issued  out  of  tbe 
district  court  of  the  Sixth  Judicial  district 
in  favor  of  tbe  defendants,  the  People's  Cred- 
it Company,  upon  which  execution  tbe  sum 
of  $31.65  appeared  to  be  due;  that  tbe  plain- 
tiff, Doxey,  when  arrested  upon  said  execu- 
tion protested  to  tbe  officer  that  be  was  not 
indebted  to  the  People's  Credit  Company  in 
the  amount  named ;  that  he  expressed  his 
willingness  to  pay  tbe  sum  due,  and  he  ac- 
companied tbe  officer  to  the  office  of  that 
company,  where  he  again  protested  that  be 
did  not  owe  the  amount  which  the  execution 
called  for,  whereupon  one  of  the  defendants 
ordered  tbe  constable  to  commit  Doxey  to 
Jail,  unless  he  paid  tbe  full  amount  of  tbe 
execution.  On  the  way  to  the  Jail  Doxey 
requested  the  officer  to  take  him  to  the  store 
of  a  friend  in.  order  that  be  might  borrow 
tbe  money  to  pay  the  execution.  Doxey  thus 
obtained  and  paid  to  tbe  constable  $36.65,* 
which  sum  was  made  up  of  the  amount  ap- 
pearing to  be  due  on  the  execution  and  $5 
for  tbe  compensation  of  the  officer  in  taking 
him  to  the  store,  and  he  was  accordingly  re- 
leased from  arrest. 

Tbe  defendants  deny  that  Doxey  came  to 
the  office  on  tbe  day  of  bis  arrest  and  made 
any  protest  as  to  the  amount  of  the  execu- 
tion, and  deny  they  had  any  knowledge  that 
the  sum  covered  by  such  execution  was  In 
excess  of  the  actual  amount  due,  until  the 
following  day.  The  defendants,  however, 
admit  that  they  did  find  an  error  on  the  fol- 
lowing day  and  pay  back  to  tbe  plaintiff  the 
sum  of  $6.90  as  an  excess  payment  on  tbe 
execution. 

We  think  tbat  upon  tke  testimony  present- 
ed to  the  Jury  they  were  warranted  in  find- 
ing the  defendants  guilty  and  liable  to  the 
plaintiff  in  punitive  damages.  We  do  not  see 
any  error  in  tbe  decision  of  tbe  trial  court 
upon  the  defendants'  motion  for  a  new  trial. 
We  do  not  find  sufficient  merit  In  any  of  the 
exceptions  relating  to  the  admission  and  re- 
jection of  testimony  or  in  tbe  exception  to 
tbe  refusal  to  charge  to  require  discussion. 

The  defendants'  exceptions  are  all  over- 
ruled, and  the  case  is  remitted  to  tbe  su- 
perior court,  with  direction  to  enter  Judg- 
ment for  tbe  plaintiff  in  tbe  sum  of  $250, 
with  costs. 


HEWITT  ▼.  DEMOCRATIC  PUB.  CO. 

(Supreme  Court  of  Pennsylvania.     Jan.  7, 
1918.) 

1.  Tbiai,  «=>142— QuHsnoN  fo«  Jubt— Oon- 
FLiCTiNQ  Evidence. 
In  replevin  for  a  tyipesetting  machine,  wbere 
a  determmation  of  the  issues  as  to  whether  the 
last  purchaser  acted  for  himself,  or  as  tbe  rep- 
resentative of  the  defendant,  and  as  to  the 
knowledge  of  the  parties  as  to  the  terms  of  the 
original  purchase  from  plaintiff  depended  on  in- 
ferences from  the  circumstances,  the  proof  of 
which  rested  on  oral  evidence,  the  issues  were 
for  the  jury. 
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2.  Judgment  <&=>199(1)  —  Notwithbtandikg 
Vebdjct. 

It  is  error  for  the  court  to  enter  judgment 
for  plaintiff  n.  o.  ▼.  on  the  ground  that  the  ma- 
terial parts  of  the  defendant's  testimony  are 
unworthy  of  belief;  the  proper  remedy  being  to 
order  a  new  trial. 

3.  Appeal  and  Ebbob  «=s>1176(1)  —  Remitoi- 
TTJB— New  Tbial  ob  Judgment. 

Where  a  motion  for  new  trial  was  pending 
at  the  time  of  the  entry  of  judgment  without 
prejudice  to  a  furttier  application  for  a  new 
trial  if  the  appellate  court  should  decide  that 
the  entry  of  judgment  was  erroneous,  the  Su- 
preme Court  would  remit  the  record  with  direc- 
tions to  dispose  of  the  motion  for  a  new  trial, 
and,  if  it  should  be  refused,  to  enter  judgment 
on  the  verdict. 

Appeal  from  Court  of  Common  Pleas, 
Westmoreland  County. 

Replevin  by  Erskine  Hewitt,  receiver  of 
the  International  Typesetting  Machine  Com- 
pany, a  corporation,  of  New  Yoti.,  against 
the  Democratic  Publishing  Company.  Ver- 
dict for  defendant,  and,  from  a  judgment 
for  plaintiff  n.  o.  v.,  defendant  appeahs.  Re- 
versed. 

Argued  before  MESTREZAT,  POTTBTR, 
STEWART,  MOSCHZISKER,  and  FBAZBR, 
JJ. 

D.  J.  Snyder  and  S.  A.  Kline,  both  of 
Greensburg,  and  J.  R.  Smith,  of  Philadel- 
phia, for  appellant  E.  P.  Doran,  W.  F. 
W^ey,  and  V.  B.  Williams,  all  of  Oreens- 
burg,  for  appellee, 

MOSCHZISKER,  J.  In  this  action  of  re- 
plevin the  jury  found  for  the  defendant,  but 
the  court  belovr  entered  judgment  for  plain- 
tifr  under  the  Act  of  AprU  22,  1005  (P.  L. 
266),  and  defendant  has  appealed. 

The  machine  replevined  was  first  purchas- 
ed from  the  plaintiff  corporation  by  one  Mor- 
gan, the  sale  being  made  In  New  YOTk.  Part 
of  the  purchase  money  was  paid  in  cash,  and 
a  series  of  notes  given  by  the  vendee  for 
the  balance,  which  was  subsequently  further 
secured  by  a  chattel  mortgage  upon  the  per- 
sonalty in  question.  Morgan  then  transfer- 
red the  property  to  a  man  named  Potts,  who 
later  made  a  sale  of  it  to  Messrs.  Kline  and 
Gross.  Morgan  failed  to  pay  certain  of  the 
notes  as  they  became  due,  which  default,  un- 
der the  terms  of  the  mortgage,  gave  plaintiff 
the  right  to  retake  the  machine;  and  this 
the  latter  did  through  the  present  writ  of 
replevin. 

[1]  Two  controlling  issues  were  submitted 
to  the  jury:  (1)  As  to  the  capacity  in  which 
the  last  purchasers  acted,  whether  for  them- 
selves or  as  representatives  of  the  defendant 
corporation.  (2)  As  to  the  knowledge  of 
the.<«  parties  concerning  the  terms  of  the 
original  purchase  by  Morgan  from  the  plain- 
tiff corporation.  The  verdict  of  the  jury  in- 
dicates that  both  Issues  were  found  against 
the  plaintiff;  but  the  trial  court  thought  the 
evidence  Justified  it  in  entering  judgment  n. 
o.  v.,  and  acted  accordingly.    We  have  read 


the  printed  notes  of  testimony,  and  cannot 
concur  In  this  disposition  of  the  case. 

While  the  parts  of  the  evidence  quoted  in 
the  opinion  of  the  court  below  Indicate  some 
support  for  the  judgment  entered,  yet,  when 
the  proofs  are  considered  as  a  whole,  not 
only  Is  It  apparent  that  a  conflict  in  es- 
sential parts  of  the  testimony  exists,  but  it 
is  clear  that  a  determination  of  the  material 
issues  Involved  depends  more  or  less  upon  in- 
ferences drawn  from  circumstances  the  proof 
of  which  rests  on  oral  evidence;  hence  the 
case  is  not  one  that  property  can  be  ruled 
as  a  matter  of  law.  Dalmas  v.  Kemble,  213 
Pa.  410,  84  Ati.  55»;  Second  Nat  Bk.  of 
PUtsburgh  V.  Hoffman,  220  Pa.  429,  T8  Ad 
1002. 

m  Had  we  seen  and  heard  the  witnesses, 
it  may  be  we  would  share  In  the  evident 
feeling  of  the  trial  judge  that  material  parts 
of  the  testimony  relied  upon  by  the  defend- 
ant are  entirely  unworthy  of  belief;  but, 
even  if  this  be  true,  the  proper  remedy  is  the 
granting  of  a  new  trial,  not  judgment  n.  o.  r. 
The  court  below  appears  to  have  been  none 
too  certain  of  Its  ground  when  It  entered 
the  judgment  now  attacked,  and  also  to  have 
had  the  proper  practice  In  mind,  for  It  thai 
said: 

"We  are  not  passing  at  present  upon  the 
question  of  a  new  trial,  but  are  entenng  this 
judgment  non  obstante  veredicto  without  preju- 
dice to  a  further  application  for  a  new  trial  ia 
case  it  should  be  decided  by  an  appellate  court 
that  we  are  in  error." 

Under  the  circumstances  at  bar,  we  are  of 
opinion  that  the  court  below  erred  In  enter- 
ing judgment  n.  o.  v.,  and  shall  make  an  or- 
der similar  to  one  recently  entered,  on  a 
like  state  of  facts,  in  Chambers  v.  Hesta 
Machine  CO.,  251  Pa.  618,  624,  97  Aa  101. 

[$]  The  assignment  of  error  whldi  com- 
plains of  the  entry  'of  Judgment  n.  o.  v.  in 
favor  of  plaintiff  Is  sustained.  The  record 
Is  remitted  to  the  court  below,  with  direc- 
tions to  dispose  of  the  motion  for  a  new 
trial,  as  right  and  justice  under  the  law  may 
require,  and.  If  a  new  trial  be  refused,  then 
to  enter  Judgment  on  the  verdict  for  defend- 
ant 


COMMONWBAI/TH  v,  WOBMSEB. 
(Supreme  Court  of  Pennsylvania.    Jan.  7, 1918.) 

1.  Infants  €=>13  — Pomce  Powrb— Pubuo 
Health  and  Welfabe. 

The  health,  safety,  and  welfare  of  minors  is 
an  appropriate  subject  for  legislative  action, 
not  only  in  the  commonwealth's  exercise  of  its 
authority  as  parens  patris,  but  also  of  the  in- 
alienable power  to  enact  laws  promoting  the 
health,  morals,  and  general  welfare  of  the 
people. 

2.  Constttutional  Law  ®=381— Policb  Pow- 
BB — Validftt  of  Statute. 

In  determining  the  validity  of  a  statute 
enacted  under  the  police  power,  the  question  is 
whether  the  regulation  subserves  a  reasonable 
public  purpose;  regulations  tending  to  promote 
such  object  t>eing  within  the  clear  power  of  the 
state. 
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3.  CoRSTrrnnONAi.  IiAW  ^saCO— Lkgibiativi 

POWSB— DlBCBinON. 

Under  the  Constitution  permitting  the  enact- 
ment of  all  laws  not  forbidden  by  its  letter  or 
Sirit,  a  large  discretion  is  necessarily  vested  ia 
t  Legislature,  not  only  with  respect  to  the  wel- 
fare of  the  people,  but  also  to  the  means  neces- 
sary to  promote  it. 

4.  Parent  and  Chii,d  «=>2(1)  —  Right  or 
Parental  Co ntboi,— Legislation. 

The  right  of  parental  control  is  a'  natural 
bnt  not  an  inalienable  right,  and  the  public 
has  a  paramount  interest  in  the  virtue  and 
knowledge  of  its  citizens,  and,  of  strict  right, 
the  business  of  education  belongs  to  it. 

5.  Infants  «=»14— Employment  op  Monobs— 

POLICHJ   POWEB» 

Act  May  13, 1915  (P.  L.  286),  regulating  the 
employment  of  minors  and  prohibiting  the  em- 
ployment of  children  under  16  in  factories  at 
night,  is  a  reasonable  exennse  of  the  police 
power 

6.  Constitdtional  Law  *=>275(2)  —  Due 
Pbocebs  of  Law— Regulation  of  Employ- 
ment OF  MiNOBS. 

Such  act  does  not  contravene  Const.  Pa. 
art  1,  $  11,  or  Const.  V.  S.  Amend.  5,  affirming 
the  freedom  of  all  men  and  exemption  from  lia- 
bility without  due  process  of  law. 

7.  Constitutional  Law  ^=>89(4) —Regula- 
tion of  Employment  of  Kinobs— Employ- 
ment Cestiucatb 

Act  May  13, 1915  (P.  L.  286),  regulating  the 
employment  of  minors,  and  providing  that  no 
minor  shall  be  employed  to  work  in  any  estab- 
lisimient  unless  an  employment  certificate  has 
been  issued  as  provided  by  the  act,  is  not  in- 
compatible with  the  employer's  personal  rights 
of  contract. 

Appeal  from  Superior  Court. 

Joseph  Wormser  was  convicted  of  employ- 
ing minors  In  violation  of  law,  and,  from  a 
Judgment  of  the  Superior  Court  (67  Pa.  Su- 
per. Ct  444)  affirming  the  conviction,  he  ap- 
peals.   Affirmed. 

The  facts  appear  In  67  Pa.  Super.  Ct.  444, 
and  from  the  following  opinion  by  the  Su- 
perior Court: 

This  proceeding  was  instituted  against  the 
appellant  before  a  magistrate  in  the  city  of 
Fittsburgh,  for  the  violation  of  section  4  of  the 
Act  of  May  18,  1915  (P.  L.  286),  regulating  the 
employment  of  minors.  The  defendant  was  con- 
victed on  his  own  admissions  that  he  had  em- 
ployed a  boy  under  16  years  of  age  at  the  glass 
factory  of  which  he  was  manager,  before  6 
o'clock  in  the  morning  and  after  8  o'clock  in  the 
evening,  and  that  he  employed  the  said  minor  in 
bis  establishment  without  having  procured  an 
employment  certificate.  He  contends  on  this  ap- 
peal that  he  has  a  right  to  employ  such  minor 
without  an  employment  certificate  and  in  the 
nighttime  because  the  act  of  assembly  is  un- 
constitutional. Appeal  is  made  to  the  Bill  of 
Rights  of  this  state  (article  1,  |  11)  and  to  the 
Fifth  Amendment  of  the  Constitution  of  the 
United  States  affirming  the  freedom  of  all  men 
and  the  exemption  from  liability  of  any  person 
without  due  process  of  law.  The  act,  it  is 
eaid.  deprives  the  employer  and  the  minor  equal- 
ly of  the  freedom  to  contract  and  to  obtain  work 
and  is  therefore  forbidden  by  the  Constitution 
of  this  state  and  of  the  United  States. 

[1-41  The  statute  in  question  was  enacted  un- 
der the  general  police  power  of  the  common- 
wealth. Its  object  is  declared  to  be  "to  iirovide 
for  the  health,  safety  and  welfare  of  minors," 
knd  it  is  too  clear  for  discussion  that  this  is 
an  appropriate  subject  for  legislative  action  not 
only  in  the  exercise  by  the  commonwealth  of  its 


authority  as  parens  patri«  but  also  of  the  in- 
alienable  power  to  enact  such  laws  as  promote 
the  health,  morals,  and  general  welfare  of  the 
people.  In  determining  the  validity  of  a  stat- 
ute enacted  under  the  police  power,  the  question 
is:  Does  the  regulation  subserve  a  reasonable 
public  purpose?  Regulations  of  the  affairs  of  a 
state  tendmg  to  promote  such  an  object  are 
within  the  clear  power  of  the  state  and  should 
be  upheld.  The  Constitution  of  the  state  per- 
mits the  Legislature  to  enact  all  laws  which  are 
not  forbidden  by  its  letter  or  spirit.  It  is  neces- 
sary, therefore,  to  point  to  some  provisions  of 
the  Constitution  which  fairly  and  clearly  pro- 
hibits the  legislation  in  order  to  avoid  its  effect. 
A  large  discretion  is  necessarily  vested  in  the 
Legislature,  not  only  with  respect  to  the  welfare 
of  the  people,  but  also  with  respect  to  the  means 
necessary  to  promote  it  In  Crouse's  Case,  4 
Whart.  9,  the  court  held  that  the  right  of 
parental  control  was  a  natural  but  not  an  in- 
alienable one,  that  the  public  had  a  paramount 
interest  in  the  virtue  and  knowledge  of  its  citi- 
zens, and  that  of  strict  right  the  business  of  edu- 
cation belongs  to  it.  This  doctrine  has  not  been 
departed  from  as  is  abundantly  shown  in  the 
numerous  statutes  affecting  the  statue  not  only 
of  children  but  of  adults  with  respect  to  hours 
of  labor,  the  character  of  the  employment,  and 
the  education  of  the  youth  of  the  commonwealth. 

[5, 6]  The  principle  was  fully  discussed  in 
Com.  V.  Beatty,  16  Pa.  Super.  Ct  6.  That 
case  involved  the  conetitutionality  of  the  Act  of 
April  29,  1897  (P.  L.  30),  regulating  the  employ- 
ment and  providing  for  the  health  and  safety 
of  men,  women,  and  children  in  manufacturing 
establishments,  etc.,  and  the  power  of  the  com- 
monwealth was  held  to  be  adequate  to  enact 
the  legislation  under  consideration.  The  fact 
that  legislation  of  this  character  is  of  compara- 
tively recent  origin  is  not  an  argument  against 
its  validity.  Law  is  an  expanding  science,  and 
the  social  order  is  in  a  constant  process  of 
evolution.  That  may  become  an  important  sub- 
ject of  legislation  in  the  present  condition  of 
society  which  was  ignored  or  regarded  a  mat- 
ter of  little  consequence  in  years  gone  by.  It 
is  too  late  to  contend  that  reasonable  supervi- 
sion by  the  state  of  the  time  and  conditions  of 
service  of  employes  of  industrial  establieb- 
ments  is  a  matter  restine  wholly  on  the  consent 
of  the  employer  and  toe  employed.  Federal 
laws  and  the  legislation  of  perhaps  every  state 
of  the  Union  show  the  trend  of  modem  thought 
and  the  popular  judgment  that  the  interest  of 
the  present  and  future  generations  demands  such 
legal  supervision  as  may  best  promote  not  only 
the  individual  but  the  general  welfare.  What 
is  a  reasonable  time  within  which  children 
shculd  be  excluded  from  places  of  labor  is  a 
legislative  question.  It  can  hardly  be  contend- 
ed that  the  state  is  without  authority  to  pro- 
tect persons  of  immature  years  from  exposure 
to  the  danger  and  exhausting  toil  of  factories, 
and  nothing  has  been  brought  to  our  atten- 
tion which  leads  us  to  the  conclusion  that  the 
period  fixed  by  the  statute  is  arbitrary  and  un- 
reasonable. It  was  clearly  within  the  authority 
of  the  Legislature  to  provide  that  children  un- 
der the  age  of  16  should  not  l>e  employed  in  the 
factories  at  night  at  which  time  their  highest 
mental  and  physical  interests  require  that  they 
have  rest  and  sleep. 

[7]  We  find  nothing  incompatible  with  person- 
al rights  in  the  regulation  that  no  minor  shall 
be  employed  to  work  in  any  establishment  un- 
less an  employment  certificate  has  been  issued 
as  provided  by  the  statute.  This  legislation  has 
reference  to  the  education  of  the  boys  and  girls 
of  the  commonwealth  who  are  of  school  age, 
aud  education  is  a  subject  with  reference  to 
which  the  commonwealth  has  authority  to  pre- 
scribe. It  is  intimately  ronnected  with  the 
good  order  and  welfare  of  the  people  and  ia 
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one  of  the  chief  snbjecta  of  governmental  inter- 
eat  and  care.  The  state  having  fixed  the  ages 
within  which  minors  can  work,  the  right  to 
regulate  the  reasonable  conditions  of  employ- 
ment necessarily  follows.  The  general  employ- 
ment certificates  were  intended  to  apply  to  those 
persons  whose  proficiency  in  school  had  been 
of  such  a  character  tliat  the  supplementary 
education  provided  for  in  the  statute  could  take 
the  place  of  that  provided  for  in  the  general 
school  system  of  the  state.  Such  a  classification 
is  not  unreasonable  but,  on  the  contrary,  is 
well  adapted  to  accomplish  the  result  intended ; 
that  is,  to  permit  minors  over  14  years  of  age 
whose  education  is  sufficiently  advanced  to  work 
at  industrial  employment 

We  do  not  find  anything  in  the  provisiong  of 
the  statute  to  which  the  appellant  objects  which 
would  render  it  invalid. 

The  assignments  are  overmled,  and  the  Judg- 
ment affirmed. 

Argued  before  BROWN,  O.  J.,  and  POT- 
TER, MOSCHZISKER,  FRAZBIR,  and  WAD- 
LING,  JJ. 

Morton  Hunter,  of  Pittsburgh,  for  appel- 
lant J.  Rogers  McCreery,  of  Pittsburgh,  (or 
the  C!onmionwealth. 

PER  CURIAM.  The  Judgment  of  ttie  Su- 
perior Court  is  affirmed  on  its  opinion  sus- 
taining the  action  of  the  court  below. 


In  re  WHITEHEAD'S  ESTATE.    (No.  U 

(Supreme  Oonrt  of  Pennsylvania.     Jan.  6, 
1918.) 

i;  Descent  and  Dibtbibtjtion  «=»10S  — 
WILL.*— "Advancement." 
Where  testator  by  will  directed  that  all  ad- 
vancements of  money  or  property  to  any  of  his 
children  for  which  he  held  evidence  of  indebted- 
ness should  he  considered  as  part  of  the  share 
of  such  child  in  the  estate,  and  a  month  later 
entered  into  a  contract  for  the  sale  of  land  to 
his  son,  for  a  certain  amount  paid  on  the  execu- 
tion of  the  agreement  the  balance  to  be  payable 
in  the  manner  and  at  such  times  as  might  be 
mutually  agreed  upon  by  the  parties,  the  unpaid 

Surchase  money  to  bear  interest  the  amount 
ue  under  the  agreement  could  not  be  treated 
as  an  "advancement." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Advance- 
ment] 

2.  VSHDOK  AND  PUBCEASXB  «S>75— PEBFOBX- 

ance— Reasonabuc  Tiue. 
In  such  case,  where  no  definite  time  for  the 
payment  of  the  balance  due  under  a  contract  of 
sale  was  fixed,  it  was  due  within  a  reasonable 
time. 

3.  ExEotrroits  and  AniaNisTBATOKS  ®=a89— 
Ooi-t.ECTioN  of  Indebtedness  to  Estate  — 

SCBCHABOE. 

Where  payment  of  the  balance  upon  a  con- 
tract for  the  purchase  of  testator's  land  was 
due  within  a  reasonable  time,  which  had  expir- 
ed, the  executors  would  be  surcharged  with  the 
amount. 

Appeal  from  Orphans'  Court,  Westmore- 
land County. 

G.  H.  Whitehead  and  Jacob  E.  Whitehead, 
executors,  appeal  from  a  decree  dismissing 
exception  to  adjudication  in  the  estate  of 
Peter  Whitehead,  deceased.    Affirmed. 


From  the  record  it  appeared  that  the  will 
of  the  deceased  who  died  in  19(^  was,  In 
part,  as  follows: 

"From  the  proceeds  arising  from  sale  or  ssles 
of  surface  of  my  farm  if  made  during  the  life- 
time of  my  said  wife  I  direct  it  to  be  disposed 
of  and  divided  as  follows  the  one  third  of  the 
net  proceeds  I  give  pnd  bequeath  to  my  raid 
wife  absolutely  the  remainder  of  the  net  pro- 
ceeds of  such  sale  or  sales  of  real  estate  which 
may  be  sold  during  the  lifetime  of  my  said  wife 
after  the  payment  of  all  my  debts  and  liabilities 
and  funeral  expenses  as  aforesaid  I  direct  sball 
be  divided  into  ten  equal  parts  or  shares  one 
such  full  equal  tenth  part  or  share  I  eive  and 
bequeath  unto  my  daughter  Alice  A.  Whitehead 
one  full  equal  tenth  part  or  share  to  my  son  W. 
O.  Whitehead  one  equal  tenth  part  or  share  to 
my  daughter  Susan  H.  Seanor  one  equal  tenth 
part  or  share  to  my  son  George  Edwin  White- 
head one  equal  tenth  part  or  share  to  my  son 
Jacob  E.  Whitehead  one  equal  or  tenth  part 
to  my  daughter  Sadie  E.  Whitehead  one  full  or 
equal  tenth  part  to  my  son  Harry  W.  White- 
head, one  full  equal  tenth  part  or  share  to  m; 
daughter  Olive  E.  Whitehead  one  full  equal 
tenOi  part  or  share  to  my  daughter  Laura  W. 
M.  WTiitehead  and  the  remaining  full  equal 
tenth  part  or  share  I  give  and  bequeath  unto 
the  three  children  of  my  deceased  daughter  Ag- 
nes E.  Kerr  namely  Clarence  W.  Kerr  Alexan- 
der E.  Kerr  and  Sarah  Jane  Kerr  and  I  direct 
that  the  shares  be  equally  among  the  three  chil- 
dren. 

"It  is  my  will  and  I  direct  all  advancements 
of  money  or  property  made  by  me  in  my  life- 
time to  any  of  my  children  and  for  which  I  maj 
hold  notes  or  other  evidences  of  indebtedness 
shall  be  taken  and  considered  as  part  of  the 
share  of  such  child  in  the  estate  under  this  mj 
will.  Shall  be  accounted  for  accordingly.  If 
any  of  my  hereinbefore  children  named  shonld 
die  before  a  distribution  of  my  estate  is  had  un- 
der this  my  will  leaving  issue  the  share  or  poi^ 
tion  of  my  estate  herein  given  and  bequeath  unto 
such  child  or  children  so  dying  without  leavin? 
living  issue  as  aforesaid  shall  go  to  and  be  divid- 
ed among  my  surviving  children  share  and  shsre 
alike  grand-children  to  have'  the  portion  to 
which  their  parents  would  have  been  entitled  to 
if  living." 

It  further  appeared  that  testator  less  than 
a  month  after  the  execution  of  the  will  en- 
tered into  an  agreement  for  the  sale  of  the 
surface  of  his  farm  to  George  E.  Whitehead, 
his  son,  the  provision  of  the  contract  relating 
to  the  payment  of  the  balance  of  the  pur- 
chase money  being  as  follows: 

"The  remaining  sum  in  the  manner  and  at 
such  times  as  may  hereafter  mutually  agreed 
upon  by  the  said  parties,  the  said  party  of  the 
second  part,  however,  to  have  the  right  and 
privilege  of  paying  at  any  time  any  part  or  the 
whole  of  the  remainder  of  the  said  purchase 
money,  and  upon  the  payment  of  the  whole 
amount  thereof,  the  said  party  of  the  first  part 
is  to  make,  execute  and  deliver  unto  him  the 
said  party  of  the  second  part,  the  deed  of  con- 
veyance hereinbefore  mentioned.  The  portion 
of  the  purchase-money  remaining  unpaid  is  to 
bear  interest  at  the  rate  of  5  per  cent  per  an- 
num payable  annually." 

Other  facts  appear  In  the  following  excerpt 
from  the  opinion  of  Copeland,  P.  J.,  in  the 
orphans'  court: 

[I]  Now  it  is  the  contention  of  the  executors, 
and  thev  have  so  acted,  that  from  the  date  of 
Peter  Whitehead's  death  the  balance  due  by 
virtue  of  this  article  of  agreement  is  to  be  treat- 
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ed  as  an  advancement  of  property  made  in  the 
Uf«time  of  the  testator.  The  language  of  the 
will  and  the  language  of  the  agreement  will  not 
bear  such  construction.  Sncb  an  interpretation 
does  violence  to  both,  as  we  have  said  that  when 
the  will  was  made  the  surface  of  this  farm  was 
not  sold,  and  the  testator  spoke  of  advance- 
ments of  money  or  property  made  in  his  life- 
time, or  for  which  he  might  hold  notes  or  other 
evidence  of  indebtedness.  When  he  came  to 
make  the  agreement  about  a  month  later  he  does 
not  regard  this  provision  as  one  that  dhould  ap- 
ply in  favor  of  the  purchase  money  payable  un- 
der this  agreement,  for  he  says,  and  has  it  so 
written  in  the  agreement,  that  the  purchase 
money  may  be  paid  as  thereafter  mutually 
agreed  upon,  and  that  when  paid  a  conveyance 
is  to  be  made,  and  that  the  purchase  money 
nhall  bear  interest  payable  annually.  This  takes 
it  out  of  the  class  of  advancements  or  notes,  or 
other  evidence  of  indebtedness,  and  we  believe 
when  the  testator  used  these  terms  he  was 
sp<>aking  of  what,  in  the  character  of  advance- 
ments, existed  at  the  time  of  writing  the  will,  or 
possibly  what  might  be  created  in  the  future 
which  would  fall  within  that  description,  or  be. 
as  counsel  for  exceptants  said  in  their  brief, 
"ejusdem  generis."  The  fact  that  a  definite  ar- 
rangement was  made  about  the  payment  of  in- 
terest on  the  balance  due  under  this  agreement 
for  the  sale  of  the  surface  seems  to  take  it  out 
of  the  class  of  advancements  described  in  this 
riause  of  the  will  quoted.  He  did  not  treat  it 
OS  an  advancement,  and  by  his  language  did  not 
80  consider  it,  and,  as  was  contended  by  coun- 
sel for  exceptants,  it  is  a  forced  construction 
DOW  to  say  that  the  purchaser  may  withhold 
this  large  sum  of  money  until  the  last  settle- 
ment of  the  estate,  or  necessarily  in  this  case, 
until  the  coal  is  sold,  before  he  can  be  required 
to  account  for  it,  as  there  are  ten  heirs,  or 
shar<^,  under  the  will  to  be  recognized  with 
equality  in  the  final  distribution.  The  amount 
withheld  under  the  terms  of  the  agreement  and 
treated  b:^  the  executors  as  an  advancement,  at 
a  fair  estimate  of  the  value  of  the  coal  as  fixed 
by  executors,  would  be  substantially  the  pur- 
chaser's share  of  the  estate,  and  it  is  inconceiv- 
able that  the  intention  of  the  testator  was  to 
zive  the  daughters  nothing  until  the  coal  should 
be  sold. 

[2,  3]  At  the  time  of  Peter  Whitehead's  death, 
the  proceeds  from  the  sale  of  the  farm  was  per- 
sonal estate,  and  as  such  it  passed  to  his  wife. 
Between  the  date  of  his  will  ^nd  the  date  of 
his  death,  the  surface  of  the  farm  had  been  con- 
verted into  personalty  by  this  sale,  under  the 
article  of  agreement  to  George  E.  Whitehead, 
and  as  to  this  the  will  sneaks  as  of  the  date  of 
the  testator's  death,  "rhls  agreement  which 
Peter  Whitehead  and  George  E.  Whitehead  ex- 
ecuted for  the  sale  of  the  surface  of  the  farm 
does  not  contemplate  indefinite  time,  within 
■which  the  purchaser  can  or  may  pay  the  con- 
sideration therein  mentioned,  but  a  reasonable 
time,  and  that  has  long  expired.  The  daughters 
are  now  seeking  to  get  a  portion  of  this  large 
estate,  and  of  right  they  should  have  it  before 
they  ar«  too  old  to  enjoy  it  and  manage  it  in  a 
way  conducive  to  their  comfort  The  language 
of  this  agreement  says:  "The  remaining  sum  in 
the  manner  and  at  such  times  as  may  be  here- 
after mutnally  agreed  upon  by  the  said  parties." 
Now  one  of  the  parties  is  dead,  and  others  have 
come  into  the  right  of  the  party  who  is  dead, 
and  the  law  will  construe  this  contract  in  a 
reasonable  way,  and  that  is  to  allow  a  reason- 
able time  in  which  to  make  payment,  and  there- 
fore it  is  now  with  the  court  to  say  whether 
the  purchaser  has  had  a  reasonable  time  allow- 
ed him  in  which  to  pay.  We  have  already  indi- 
cated that  in  the  judgment  of  the  court  he  has 


had,  and  that,  that  reasonable  time  has  long 
since  passed.  The  authorities  are  numerous  to 
the  effect  that,  where  no  definite  time  is  ex- 
pressed for  performance,  a  reasonable  time  must 
be  allowed.  This  reasonable  time  when  the 
facts  are  in  dispute  is  for  the  jury,  and  when 
they  are  not  in  dispute  is  for  the  court.  In  this 
instance,  we,  as  judge  of  the  orphans'  court,  oc- 
cupy both  positions.  KiUe  v.  Reading  Iron- 
works. 141  Pa.  440,  21  Atl.  666 :  Patterson  v. 
Graham,  164  Pa.  234.  30  Atl.  247;  Cooper's 
Estate,  150  Pa.  576,  24  Atl.  1057,  30  Am.  St. 
Rep.  829 ;  Severn's  Estate,  211  Pa.  68,  60  Atl. 
494. 

This  exception  is  sustained,  and  in  the  dis- 
tribution we  wiU  surcharge  the  executors  with 
the  balance  of  the  purchase  money  and  interest 
and  allow  them  credit  by  distributing  it  to  the 
executor  of  Sarah  E.  Whitehead's  estate. 

The  court  surcharged  the  executors  in  the 
amount  of  the  balance  due,  and  dismissed  ex- 
ceptions to  the  adjudication.  G.  B.  White- 
head and  Jacob  E.  Whitehead  appealed. 

Argued  before  MESTKEZAT,  POTTER, 
STEWART,  MOSCHZISKER,  and  FBA- 
ZEB,  JJ. 

Curtis  H.  Oregg  and  Sidney  J,  Potts,  both 
of  Oreensburg,  for  appellants.  James  S. 
Moorhead  and  Robt.  W.  Smith,  both  of 
Oreensburg,  for  appellees. 

PER  CURIAM.  The  controlling  question 
In  this  appeal  Is  whether  the  balance  of  the 
purchase  money  due  on  the  articles  of  agree- 
ment for  the  sale  of  the  surface  of  the  farm 
between  Peter  Whitehead,  the  testator,  and 
his  son,  Edward  G.  Whitehead,  was  an  ad- 
vancement under  the  terms  of  the  former's 
will,  and  we  agree  with  the  learned  court  be- 
low that  It  was  not  an  advancement,  and 
that  the  executors  should  be  surcharged  with 
said  balance  due  under  tbe  terms  of  the 
agreement 

The  decree  Is  affirmed  on  that  part  of  the 
auditing  judge's  opinion,  printed  In  the  re- 
porter's notes,  sustaining  the  fourth  excep- 
tion to  tbe  account  of  the  executors  raising 
the  question  Involved. 


In   re  WHITBFEAD'S   ESTATE.     (No.   2.) 
(Supreme  Court  of  Pennsylvania.    Jan.  7, 1918.) 

Appeal  from  Orphans'  Court,  Westmoreland 
County. 

G.  E.  Whitehead  appeals  from  a  decree  dis- 
missing exceptions  to  adjudication  in  tbe  estate 
of  Sarah  Whitehead,  deceased.  Affirmed  by 
agreement  of  counsel 

Argued  before  MESTRBZAT,  POTTER, 
STEWART,  MOSCHZISKER,  and  FRAZER. 
JJ.- 

Curtis  H.  Gregg  and  Sidney  J.  Potts,  both 
of  Greensburg,  for  appellant  James  S.  Moor- 
head and  Robt  W.  Smith,  both  of  Greensburg, 
for  appellees. 

PER  CURIAM.  The  decree  entered  in  the 
estate  of  Peter  Whitehead  by  the  orphans' 
court  having  been  affirmed,  the  decree  in  this 
appeal  %  by  agreement  of  counsel,  affirmed. 
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ZWTNGBR  T.  KEIM  et  al. 

(Supreme  Court  of  Pennsylvania.     Jan.  7, 
19ia) 

1.  ExEcmnow  «es»247— Shekiw'b  Sai«— Pat- 
MENT  OF  Purchase  Monet— Vacation  of 
Sale. 

Where  the  conditions  of  a  sheriff's  sale  re- 
quired the  payment  of  the  purchase  money_  on 
the  Friday  after  the  retura  day,  and  provided 
that,  if  not  then  paid,  the  property  would  be 
resold  at  the  purchaser's  expense,  the  fact  that 
the  sheriff  allowed  the  purchaser  additional 
time  was  no  ground  for  8ettin|  aside  the  sale  at 
the  instance  of  the  judgment  defendant. 

2.  Execution  «=»286— Shbmff's  Sale— Com- 
pliance WITH  Conditions  of  Sale— Ob- 
jection BT  Judgment  Defendant. 

Whether  a  sheriff  will  hold  the  purchaser 
of  real  estate  at  a  sheriff's  sale  to  strict  com- 
pliance with  the  conditions  of  the  sale  or  not 
is  a  matter  between  himself  and  the  purchaser, 
of  which  no  one  else  can  complain,  and  least 
of  all  the  defendant,  whose  duty  it  was  to  pay 
the  judgment. 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 

Actum  by  Margaret  Zwlnger  against  Anton 
Kelm  and  another.  From  an  order  discharg- 
ing a  rule  to  set  aside  a  sherllTa  sale^  de- 
fendants appeaL    Affirmed. 

Shafer,  P.  J.,  in  the  court  of  comm<m  pleas 
filed  the  following  opinion: 

[1,21  The  rule  was  disposed  of  on  the  argu- 
ment list  some  days  ago,  but,  at  request  of  ex- 
ceptant's counsel,  we  now  put  upon  the  record 
the  reasons  for  discharging  it.  The  exceptant 
to  the  sheriCTs  sale  is  one  of  the  defendants  in 
the  writ,  and  her  complaint  substantially  is 
that,  while  the  conditions  of  sale  advertised  by 
the  sheriff  required  the  purchase  money  to  be 
paid  by  Friday,  July  7th,  being  the  Friday  aft- 
er the  return  day,  and  stated  that  if  it  were 
not  so  paid  the  property  would  be  set  up  and 
resold  at  the  expense  of  the  purchaser,  the 
property  was  sold  on  the  return  day  for  two 
thousand  odd  dollars,  to  a  Mrs.  Nossack,  who 
was  at  that  time  the  owner  of  the  judgment,  and 
that  the  sheriff  did  not  in  fact  set  up  the  prop- 
erty for  resale  at  that  time,  but  allowed  the 
plaintiff  some  days  in  which  to  pay  the  purchase 
money,  and  it  was  in  fact  paid  to  the  sheriff 
a  few  da.vs  thereafter,  and  that  on  the  Friday 
the  exceptant  requested  that  the  property  be 
set  up  and  resold,  which  request  the  sheriff  re- 
fused. It  is  also  alleged  that  if  the  sale  be  set 
aside  a  somewhat  better  price  might  be  obtain- 
ed, although  she  does  not  say  from  whom  or 
how  mndi. 

Whether  the  sheriff  will  hold  the  purchaser 
to  the  strict  compliance  of  the  conditions  of 
■ale  or  not  is  a  matter  between  him  and  the 
purchaser,  of  which  no  one  else  can  complain 
and  least  of  all  the  defendant,  whose  duty  it 
was  to  pay  the  judgment.  It  was  set  up  in  the 
reasons  for  the  rule  that  the  property  was  Bold 
after  spirited  bidding  between  the  plaintiff  and 
the  defendant  and  an  outside  party.  We  were 
therefore  unable  to  see  how  any  injustice  was 
done  to  the  exceptant.  The  rule  was  therefore 
discharged. 

The  court  discharged  the  rule.  Defend- 
ants appealed. 

Argued  before  MESTREZAT,  STEWART, 
MOSCHZISKBR,  and  WALLING,  JJ. 

William  A.  Golden  and  Robbin  B.  Wolf, 
both  of  Pittsburgh,  for  appellants.     A.  E. 


Weger  and  Diamond  &  ZaCharlas,  an  ot  Pitts- 
burgh, for  appellee. 

PER  CURIAM.  The  order  discharging  the 
rule  to  show  cause  why  the  sheriff's  sale 
should  not  be  set  aside  is  affirmed  oo  the 
opinion  of  the  learned  president  Judge  of  the 
court  below. 


THOMAS  T.  HILL  TOP  SECTION  OF  GEB- 
MAN  BENEFICIAL  UNION. 

(Supreme  Court  of  Pennsylvania.    Jan.  7, 191S.) 

1.  Compbomibe  and  Settlement  9=s»23(3)  — 
BuiLDiNo  Contract— Evidence. 

In  an  action  upon  a  building  contract  and 
for  extras  furnished,  defended  on  the  ground  that 
plaintiff  had  been  paid  in  full  by  direct  payaient 
to  him  and  by  payment  of  his  liabilities  to 
third  parties,  evidence  held  not  to  show  that  the 
amount  represented  by  a  voucher  "on  account 
of  contract  in  full"  was  expressly  tendered  or 
accepted  as  the  basis  of  a  settlement  in  full. 

2.  Compromise  and  Settlement  ®=>24  — 
BuiLDiNo  Contract  —  Settlkjcent  —  Qui* 
TioN  foe  Jubt. 

In  such  case,  a  voucher,  indorsed  by  plain- 
tiff, reading,  "The  treasurer  of  defendant  will 
please  pay  plaintiff  or  order  ♦  •  •  on  ac- 
count of  contract  in  full,"  was  too  yague  to  be 
considered  as  matter  of  law  aa  a  complete  ac- 
quittance, BO  that  the  direction  of  a  verdict  for 
defendant  was  error. 

8.    COMPBOUISB  AND  SETTLEMENT  *=a6(l)— AC- 
CEPTANCE   OF    Smaller    Sum— Action    foi 
Balance. 
The  acceptance  of  a  smaller  sum  in  payment 

of  a  larger  amount  presently  due  is  no  bar  to 

an  action  for  balance. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Assumpsit  on  a  building  contract  by  Wil- 
liam Thomas  against  the  Hill  Top  Section  of 
the  German  Beneficial  Union.  From  a  Judg- 
ment on  directed  verdict  for  defendant,  plain- 
tiff appeals.  Reversed,  with  a  venire  facias 
de  novo. 

Argued  befofe  BROWN,  C.  J.,  and  POT- 
TER, MOSCHZISKEB,  FRAZEB,  and  WAL- 
LING, JJ. 

John  A.  Metz  and  Wm.  O.  McClure,  both  of 
Pittsburgh,  for  appellant  B.  S.  Martin,  of 
Pittsburgh,  for  appellee. 

MOSCHZISKER,  J.  The  plaintiff  sued  to 
recover  the  balance  due  on  a  building  con- 
tract and  for  extras  furnished  In  and  aboat 
the  erection  of  a  certain  structure  for  the  de- 
fendant corporation ;  the  trial  court  directed 
a  verdict  for  defendant,  which  was  rendered 
accordingly,  and  Judgment  was  entered  there- 
on;   plaintiff  has  appealed. 

The  defendant  admitted  the  stipulated 
price  of  $26,000,  $1,501  of  extras,  the  comple- 
tion of  the  building  In  accordance  with  the 
contract,  and  Its  acceptance,  but  contended 
that  plaintiff  had  been  paid  in  fuU:  (1)  By 
direct  payments  to  him ;  (2)  through  the  pay- 
ment of  bills  of  third  parties  for  liabilities 
Incurred  by  him ;  and  &)  by  a  final  payment 
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h>  plaintiff,  "On  Angost  2,  1906,  •  •  •  of 
157.27  •  •  •  In  full  of  all  demands  due 
him  for  all  work  and  material  done  and  fur- 
nished by  Mm  to  or  on  account  of  the  build- 
ing mentioned  In  said  contract" 

[1-Sl  At  trial  tliere  was  a  conflict  In  the 
evidence  concerning  the  alleged  payments  to 
persona  other  than  plaintiff,  on  the  latter's 
account,  but  to  show  payment  in  full  defend- 
ant produced,  and  largely  relied  xipon,  a  re- 
ceipt or  voucher,  indorsed  by  plaintiff,  dated 
August  2,  1906,  reading,  "The  treasurer  of 
Hill  Top  Sectlcm,  J.  P.  Augustine,  will  please 
pay  Wm.  Thomas,  Cont.,  or  order,  flf ty-seyen 
27/100  dollars  on  account  of  contract  In  full," 
and  signed  by  the  president  and  secretary 
of  the  defendant  corporation.  The  trial 
Judge  ruled  that,  in  view  of  all  the  circum- 
stances, and  considering  the  lapse  of  time 
since  the  building  was  completed  and  this 
voucher  Indorsed,  that  document  must  be  ac- 
cepted as  conclusive  evidence  of  a  complete 
settlement,  which  barred  the  claim  In  suit 

We  cannot  agree  with  the  conclusion 
reached  by  the  learned  court  below.  The 
action  was  brought  within  the  statutory  peri- 
od, and  there  was  not  sufficient  evidence  to 
show  a  dispute  between  the  parties,  at  the 
time  the  voucher  was  signed,  as  to  the 
amonnt  of  plaintiff's  claim,  which  would  take 
the  case  at  bar  out  of  the  established  gen- 
eral rule  that  the  acceptance  of  a  smaller  sum 
in  payment  of  a  larger  amount  presently  due 
is  no  bar  to  an  action  for  the  balance;  nor 
was  the  undisputed  evidence  sufficient  to 
prove  a  settlement  in  full,  or  that  the  sum 
represented  by  the  voucher  was  expressly  ten- 
dered or  accepted  on  that  basis ;  finally,  the 
phraseology  of  the  document  In  question — "on 
account  of  contract  In  full" — Is  too  vague  to 
be  construed.  In  law,  as  a  complete  acquit- 
tance 

What  we  have  already  written  covers  the 
only  point  called  to  our  attention  by  the 
statement  of  "the  question  Involved" ;  hence 
it  is  not  necessary  to  pass  specifically  upon 
each  of  the  nine  assignments  of  error.  The 
eighth,  which  complains  because  the  court  be- 
low peremptorily  directed  a  verdict  for  de- 
fendant. Is  sustained,  and  the  judment  Is  re- 
versed, -with  a  venire  facias  de  novo. 


In  re  McVAY'S  ESTATE. 
(Supreme  Court  of  PennsylTania.    Jan.  7,  1918.) 

1.  DOWEB   «=>49(2)— RlOHT  TO  DOWEB— Pbbj- 
UOICE. 

In  the  absence  of  an  express  release  of  dow- 
er, a  widow's  right  thereto  cannot  be  prejudiced 
by  a  mere  inference. 

2.  DowEB  «=»42— Ix)S8  OF  Right  or  Doweb— 
Separation  Agbeement. 

Under  a  separation  agreement  providing  for 
certain  payments  to  the  wife  and  that  she  should 
sign  all  proper  releases,  and  other  deeds  of  con- 
vrjance  which  her  husband  might  thereafter 
present  for  her  signature,  she  did  not  lose  her 


right  of  dower,  in  the  absence  of  an  express  to- 
lease. 

3.  Doweb  <g=5>42  —  Separation  Aqbeement  — 
AnvicE  of  Attobnet— Effect. 

Where  a  wife  on  entering  into  a  separation 
agreement  was  represented  by  an  attorney,  and 
was  familiaV  with  the  estate  of  her  husband  and 
knew  that  all  she  wonld  ever  get  from  his  estate 
would  be  the  money  and  property  secured  to  her 
under  the  agreement,  she  conld  not,  after  the 
husband's  death,  assert  a  dower  interest. 

4.  Appeal  anu  Erbob  <8=>204(2),  719(5)— Ad- 
mission OF  Evidence— Review. 

That  petitioner's  attorney  was  permitted  to 
testify  as  to  confidential  communications  be- 
tween himself  and  hia  client  was  no  ground  for 
reversing  a  decree  dismissing  the  petition,  where 
no  objection  to  the  evidence  was  made  when  he 
was  examined,  and  no  assignment  of  error  com- 
plained of  the  admission  of  such  evidence. 

Appeal  from  Orphans'  C!ourt,  Oreene 
County. 

Petition  by  Margaret  Miller  McVay  for  a 
decree  fixing  her  dower  In  the  real  estate  of 
her  deceased  husband,  George  McVay.  From 
a  decree  dismissing  the  petition,  petitioner 
appeals.    Afllrmed. 

Argned  before  BROWN,  0.  J.,  and  MES- 
TREZAT,  STEWART,  FRAZBR,  and  WALr 
LINO,  JX 

Challen  W.  Waychoff,  Charles  H.  King, 
and  James  Inghram,  all  of  Waynesburg,  for 
appellant  Frank  W.  Downey  and  James  J. 
Purman,  both  of  Waynesburg,  for  appellees. 

BROWN,  0.  3.  Margaret  Miller  McVay  Is 
the  widow  of  George  McVay,  who  died 
March  9,  1914,  and  this  appeal  is  from  a  de- 
cree denying  her  the  right  to  have  her  dower 
fixed  In  the  real  estate  of  which  he  was  sets-  ■ 
ed  at  the  time  of  his  death.  Her  petition  for 
partition  was  dismissed,  on  the  ground  that, 
by  articles  of  s^aration  executed  by  her  and 
her  husband  on  March  28,  1910,  she  had  re- 
leased all  interest  In  his  estate.  In  accord- 
ance with  the  terms  of  the  agreement  to  sep- 
arate, George  McVay  paid  his  wife  $3,000, 
and  his  covenant  was: 

"The  said  George  McVav  will  suffer  the  said 
Margaret  McVay,  at  all  tunes  henceforth,  dur- 
ing her  natural  life,  to  live  separate  and  apart 
from  him,  and  to  sojonm,  be,  and  reside  in  such 
place  and  places,  and  family  and  families,  and 
with  relatives,  friends,  and  to  follow  and  to  car- 
ry on  such  trade  and  business  as  she,  the  said 
Margaret  McVay,  from  time  to  time,  at  her  will 
and  pleasure  (notwithstanding  her  coverture, 
and  as  if  she  were  feme  sole  and  unmarried); 
shall  think  fit.  And  that  the  said  George  Mc- 
Vay will  and  shall  not  sue,  molest,  or  trouble  the 
said  Margaret  McVay  at  any  time  or  times  here- 
after, for  so  living  separate  and  apart  from  him, 
or  any  other  person  or  persons  whatsoever  for 
receiving,  harboring,  or  entertaining  her;  nor 
ghall,  nor  will  without  the  consent  of  the  said 
Margaret  McVay  visit  her  or  knowingly  come 
into  any  house  or  place  where  she  may  dwell  or 
reside,  or  be^  nor  shall  or  will,  at  any  time 
hereafter,  claim  or  demand  any  of  the  rings. 
Jewels,  plates,  clothes,  linen,  woolen,  household 
goo<l8,  or  stock  in  trade,  which  the  said  Mar- 
garet McVay  now  hath  in  her  possession,  cus- 
tody or  power,  or  which  she  may  hereafter  ac- 
quire by  purchase,  gift,  devise,  bequest  or  other- 
wise, and  that  she  shall  and  may  enjoy  and  ab- 
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solately  dispose  of  tbe  same  as  it  ahe  were  a 
feme  sole  and  unmarried." 

Her  covenant  was: 

"The  said  Margaret  McVay  hereby  covenants 
and  agrees  to  sigii  all  proper  releases,  leascsi  and 
other  deeds  of  conveyance  which  the  said  George 
McVay  may  at  any  time  hereafter  present  to  the 
said  Margaret  McVay  to  sign  for  the  release, 
lease,  sale  or  transfer  of  any  property  or  inter- 
est therein,  which  may  be  presented  for  her  to 
sign  and  in  which  the  law  reqnires  her  to  join 
for  and  during  her  natural  life^' 

— and  the  last  clause  In  the  agreement  Is  as 
follows: 

"It  is  hereby  agreed  and  expressly  understood 
by  and  between  the  parties  hereto  that  the  true 
intent  and  meaning  of  these  presents  are,  that 
the  said  George  McVay  be  guaranteed,  indemni- 
fied and  secured  against  any  debt,  contract  or 
expense  to  be  hereafter  contracted  by  or  on  ac- 
count of  tbe  said  Margaret  McVay,  his  wifev 
with  any  person  or  persons  whatsoever  and  that 
the  said  George  McVay  shall  not  at  any  time  in 
tbe  future,  be  liable  for  tbe  maintenance,  sup- 
port of  the  said  Margaret  McVay  under  statute 
made  and  provided  for  in  such  case  or  in  any 
other  manner  whatsoever." 

The  first  contention  of  the  appellant  la  that 
the  articles  of  separation  are  not,  <m  their 
face,  a  bar  to  her  right  of  dower  in  her  bus- 
band's  real  estate.  The  learned  court  below 
seems  to  have  evaded  this  question  and  held 
that  they  were  a  bar,  because,  at  the  time  she 
executed  them,  she  understood  that  she  would 
never  be  entitled  to  anything  more  out  of  her 
husband's  estate. 

[1,2]  It  may  be  noted  that  the  husband's 
covenant  does  not  release  any  interest  that  he 
then  had  or  might  subsequently  have  in  real  es- 
tate belonging  to  liis  wife;  and  she  released 
•no  dower  right  by  her  covenant,  which  is 
nothing  more  than  an  agreement  to  sign  all 
proper  releases,  leases,  and  other  deeds  of 
conveyance  which  her  husband  might  at  any 
time  thereafter  present  to  her  for  her  signa- 
ture In  the  lease,  sale,  or  transfer  of  any 
property  belonging  to  him.  In  the  absence 
of  an  express  release  of  dower,  her  right  to  it 
is  not  to  be  prejudiced  by  any  mere  inferencel 
Lazear  v.  Porter,  Assignee,  87  Pa.  61.^,  30  Am. 
Rep.  380.  Neither  of  the  two  cases  cited  by 
counsel  for  appellees  sustains  their  conten- 
tion that  the  articles  of  separation  bear  on 
their  face  a  release  of  dower.  In  Kaiser's 
Estate,  199  Pa.  269, 49  Atl.  79,  85  Am.  St  Rep. 
785,  the  wife  released  all  her  rights  in  any 
property  of  her  husband,  real  or  personal, 
which  he  then  owned  or  might  thereafter 
acquire,  as  fully  as  if  their  "marriage  had 
never  taken  place";  and  in  Scott's  Estate, 
147  Pa.  102,  23  Atl.  214,  the  release  of  the 
widow  was  of  all  her  rights  which  she  "might 
or  could  claim  imder  or  by  virtue  of  the  mar- 
riage r^ation  between  her  and  the  said 
John  Scott." 

[3,4]  While  the  articles  of  separation  be- 
tween the  appellant  and  her  husband  are  not 
In  themselves  a  bar  to  her  right  of  dower, 
the  court  found  the  following  fact: 

"At  the  time  of  entering  into  this  agreement  of 
separation,  the  wife  was  represented  by  Ernest 


F.  Moore,  an  attorney,  of  Monndsville,  West 
Virginia.  She  was  familiar  with  the  estate  of 
her  husband  and  knew  of  what  property  it  con- 
sisted. She  further  knew  and  understood  prior 
to  the  execution  of  the  said  agreement,  and  wu 
so  advised  by  her  attorney,  that  all  she  would 
ever  get  out  of  his  estate  would  be  the  money 
and  proper^  secured  to  her  by  the  agreement 
•  *  •  With  this  understanding  the  contract 
was  executed." 

This  finding  has  not  been  assigned  as  er- 
ror, and  it  Is  therefore  binding  upon  the  ap- 
pellant But  It  is  urged  that  it  was  based 
upon  the  testimony  of  her  counsel,  which 
ought  not  to  have  been  received.  In  view  of 
the  confidential  relation  which  existed  be- 
tween them.  No  such  objection  to  his  testi- 
mony was  made  at  the  time  he  was  examhi- 
ed,  and  there  is  no  assignment  of  error  be- 
fore us  complaining  of  its  admission.  As  to 
the  contention  that  a  reconciliation  between 
the  appellant  and  her  husband  entitles  her  to 
dower,  it  need  only  be  said  that  a  fact  found 
by  the  court  and  not  assigned  as  error.  Is 
that  there  had  been  no  reconciliation.  In 
view  of  these  two  unchallenged  findings,  tbe 
order  of  the  court  below,  discharging  the 
rale  to  show  cause  why  a  writ  of  partition 
should  not  be  awarded,  cannot  be  disturbed, 
and '  the  single  assignment  of  error,  which 
complains  only  of  that  order.  Is  dismissed. 

Decree  affirmed  at  appellant's  costs. 


FULLICK  V.  SOUTH  PENN  OIL  CO. 
(Supreme  Court  of  Pennsylvania.    Jan.  7, 1918.) 

1.  Masteb   and    Servant   «=>265(3)— Actios 

FOB    INJUET— CATJSB   OF   ACCIDENT— BlTBDKN 

OF  PaooF. 
In  a  servant's  action  for  injury  while  en- 
gaged In  connecting  the  clutch  lever  of  a  gas  en- 
gine with  a  gasoline  compressor,  he  had  the  bur- 
den of  showing  the  cause  of  the  accident. 

2.  Master  and  Servant  €=3265(3)— Cause  or 
Injury— Proof— Reco  VERT. 

A  jury  may  not  guess  at  the  cause  of  an  in- 
jury ;  and,  where  the  proven  facts  indicate  two 
or  more  possible  causes,  for  only  one  of  which 
defendant  could  be  responsible,  there  can  be  no 
recovery. 

3.  Master  and  Sebvant  €=>276(2>— Cause  of 
Injubt— Recovebt. 

Where  the  facts  fairly  warrant  the  inference 
that  the  cause  for  which  defendant  is  responsi- 
ble proximately  resulted  in  the  injury  to  the  ex- 
clusion of  all  other  conditions,  a  finding  for 
plaintiff  will  be  sustained. 

4.  Master  and  Sebvant  «=»285(6)  —  Acnox 
roB  Injuby  —  Cause  of  Accident— Qles- 

TION  FOB  JUET. 

In  a  servant's  action  for  injury  while  engag- 
ed in  connecting  a  clutch  lever  of  a  gas  enfrine 
with  a  gasoline  compressor,  held,  that  the  cause 
of  the  injury  was  for  the  jury. 

5.  Masteb   and    Servant   €=>101,   102(6)  — 
Mabteb's  Llabilftt  —  Tools  and  Appu- 

ANCES. 

A  master  is  not  bound  to  use  the  newest  and 
beet  appliances  in  the  conduct  of  his  busine?". 
but  performs  his  duty  by  using  those  of  usual 
character  and  reasonable  safety;  the  test  of 
negligence  being  tbe  ordinary  usages  of  tbe 
i  business. 
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6.  Master  and  Skbvant  e=9265(9)  —  Tools 
AND  Applxarceb— Nkoliobncb— Bdbden  of 
Pboof. 

It  does  not  necessarily  follow  that  failure  to 
DM  the  appliances  ordinarily,  osed  by  others  en- 
gaged in  the  same  business  is  negligence;  and, 
where  the  machinery  was  not  gnch  as  was  ordi- 
narily nsed,  the  burden  was  on  the  servant  to 
show  that  it  was  more  dangerous  than  that  cus- 
tomarily used. 

7.  Masteb  and  Sebvakt  €=s>289(15)— Aonow 

FOB    Injury— OONTBIBTJTOET     NiGLIGENOB— 

Question  fob  Jury. 
In  a  servant's  action  for  injury  while  en- 
gaged in  connecting  a  clutch  lerer  of  a  gas  engine 
with  a  gasoline  compressor,  when  the  lever 
caaght  in  the  revolving  machinery  and  swung 
suddenly  around,  striking  him,  held  that  his  neg- 
ligence was  for  the  jury. 

8.  Masteb  and  Sebvant  ^=»208(1)— Assump- 
tion OF  Risk. 

An  employ^  assumes  the  risk  of  the  ordina- 
ry danger  of  his  employment,  but  not  the  risk 
of  the  employer's  negligence  in  failing  to  per- 
form the  duties  imposed  upon  him  by  law,  one  of 
which  is  to  provide  reasonably  safe  tools  and 
machinery  for  work, 

9.  Master  and  Servant  ®=3288(2)— Absuuf- 
TioN  OF  Risk — Question  fob  Jubt. 

In  an  action  for  personal  injury  to  an  em- 
ploy6  while  connecting  the  clutch  lever  of  a  gas 
engine  with  a  gasoline  compressor,  when  the  lev- 
er caught  in  revolving  machinery  and  swung 
around  and  struck  plaintiff,  held,  that  his  as- 
sumption of  risk  was  for  the  jury. 

Appeal  from  Court  of  Common  Fleas,  Al- 
legheny County. 

Trespass  for  personal  injuries  by  A.  F. 
FuUlck  against  the  South  Penn  Oil  Company. 
Verdict  for  plaintiff  for  $2,500,  and  Judg- 
ment thereon,  and  defendant  appeals.  Af- 
firmed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, MOSGHZISKER,  FRAZER,  and  WAL- 
LING, JJ. 

Wm.  B.  Secrist,  of  Pittsburgh,  tor  appel- 
lant. W.  Clyde  Grubbs,  of  Pittsburgh,  for 
appellee; 

FRAZER,  J.  Plaintiff,  an  employ^  of  de- 
fendant, was  injured  while  engaged  In  con- 
necting the  clutch  lever  of  a  gas  engine  with 
a  gasoline  compressor,  and  brought  this  ae- 
tlon  to  recover  compensation  for  the  Injiules 
sustained,  alleging  negligence  on  the  part 
of  defendant  in  failing  to  pr<^erly  guard  the 
flywhed  of  the  engine,  t(nd  neglect  to  furnish 
plalntur  a  reasonably  safe  place  In  which  to 
work.  The  trial  judge  was  of  opinion  the 
failure  to  guard  the  flywheel  was  not  the 
proximate  cause  of  the  accident,  but  sub- 
mitted to  the  jury  to  determine  whether  de- 
fendant had  complied  with  Its  duty  to  fur- 
nish plaintiff  a  reasonably  safe  place  In 
which  to  work  and  reasonably  safe  appli- 
ances and  machinery  in  accordance  with 
the  usuages  of  trade,  and  also  the  question  of 
plaintiff's  contributory  negligence.  From  a 
verdict  in  plaintiff's  favor  and  judgment 
thereon,  defendant  appealed. 

[1]  Defendant's  first  contention  is  that 
plaintiff  failed  to  show  the  cause  of  the  ac- 


cident The  clutch  was  a  standard  friction 
type,  operated  by  a  lever  working  on  a  ful- 
crum located  at  the  side  on  which  the  oper- 
ator stood,  the  lever  connecting  with  a  col- 
lar which  slid  along  the  main  engine's  shaft, 
and  in  this  manner  moved  the  arms  of  the 
dutdi,  they  In  turn  operating  the  friction 
surface  connected  with  the  belt  pulley.  The 
entire  mechanism  of  the  clutch  revolved  with 
the  engine  shaft,  while  the  belt  pulley  con- 
necting with  the  gasoline  compressor  was 
loose  on  the  shaft  and  remained  stationary* 
until  the  clutch  was  thrown  In,  causing  the 
forcible  contact  of  the  friction  surface  of  the 
clutch  with  the  corresponding  surface  of 
the  pulley  to  form  a  connection  between  the 
engine  and  the  machinery  Intended  to  be  oper- 
ated. Around  the  collar  of  the  clutch  was  a 
groove  in  which  an  Iron  band  fitted  loosely, 
permitting  the  collar  to  revolve  within  the 
furrowed  space.  To  the  Iron  band,  and  op- 
posite each  other,  were  two  projections  ex- 
tending through  corresponding  holes  in  the 
arms  of  the  lever.  The  clutch  lever,  ordi- 
narily nsed  and  made  for  this  type  of  engine, 
consisted  of  an  iron  bar  with  formed  ends 
extending  In  a  semicircle  halfway  around 
the  clutch  collar  and  connected  with  the  pro- 
jections on  the  circumference  of  the  iron 
band,  while  the  lever  used  on  this  particular 
engine  was  of  a  different  construction;  the 
forks.  Instead  of  extending  halfway  around 
the  collar,  formed  an  entire  circle  with  a 
projection  at  the  opposite  side  at  the  con- 
necting point  of  the  two  ends.  As  a  result 
of  such  construction,  the  pulling  of  the  lever 
forward  to  engage  the  clutch  carried  the 
extension  nearer  the  revolving  arms  of  the 
latter.  Plaintiff's  theory  of  the  accident  was 
that  the  natural  wear  of  the  band  In  the 
groove  on  the  collar  permitted  the  end  of  the 
lever  to  gradually  approach  nearer  the  clutch 
until  the  two  finally  came  together.  At  the 
time  of  the  accident  plaintiff  was  standing 
between  the  clutch  lever  and  the  flywheel  of 
the  engine.  In  the  act  of  "throwing  In"  the 
clutch,  when  the  arms  came  into  contact 
with  the  opposite  end  of  the  lever,  carrying 
it  around  with  the  revolving  shaft,  resulting 
in  the  lever  striking  plaintiff  and  Inflicting 
the  injuries  complained  of. 

[2]  From  the  foregoing  recital  of  the  evi- 
dence plaintiff  sufficiently  met  the  burden 
Imposed  upon  him  of  showing  the  cause  of 
the  accident  It  is  true,  as  argued  by  defend- 
ant, a  jury  may  not  be  permitted  to  guess  at 
the  cause  of  an  injury,  and  where  the  prov- 
en facts  indicate  two  or  more  possible  causes, 
for  only  one  of  which  defendant  could  be  re- 
sponsible, there  can  be  no  recovery.  Alexan- 
der T.  Pennsylvania  Water  Co.,  201  Pa.  252, 
50  AtL  991 ;  Bruggeman  v.  City  of  York,  254 
Pa.  430,  98  Atl.  970. 

[3,4]  In  case,  however,  the  facts  fairly  war- 
rant the  Inference  that  the  cause  for  which 
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defendant  Is  responsible  proximately  resulted 
In  the  injury  to  the  exdusion  of  all  other 
conditions,  a  finding  will  be  sustained.  It 
«annot  be  said  plaintiff's  case  is  based  mere- 
yy  upon  a  theory  unsupported  by  proofs,  or 
that  the  Jury  could  merely  surmise  as  to  the 
cause  of  the  injury.  The  marks  on  the  lever, 
indicating  its  contact  with  the  projecting 
end  of  the  clutch,  together  with  the  circum- 
stances incident  to  the  accident,  and  the  na- 
ture of  the  engine's  construction,  all  point 
»wlth  reasonable  certainty  to  the  conclusion 
that  the  accident  was  due  to  the  projecting 
clutch  coming  in  contact  with  the  moving 
parts  of  the  machinery;  consequently  the 
question  was  for  the  Jury.  Marsh  y.  Lehigh 
Valley  R.  R.  Co.,  206  Pa.  558,  56  AtL  52. 

[1, 6]  Was  defendant  negligent?  As  has 
been  said  In  numerous  cases  a  master  is  not 
bound  to  use  the  newest  and  best  appliances 
in  the  conduct  of  his  business,  but  performs 
his  duty  by  furnishing  those  of  usual  Char- 
acter and  reasonable  safety,  the  test  of  negli- 
gence being  die  ordinary  usages  of  the  busi- 
ness. McOeehan  ▼.  Hughes,  223  PB.  624,  72 
Atl.  856,  and  cases  therein  cited.  A  x»erson 
charged  with  negligence  In  this  respect,  who 
shows  compliance  with  this  standard,  dis- 
proves want  of  care;  it,  however,  does  not 
necessarily  follow  that  failure  to  use  the  ap- 
pliances ordinarily  used  by  others  engaged 
in  the  same  business  is  negligence,  as  such 
rule  would  forbid  the  use  of  new  and  safer 
methods.  Consequently,  where,  as  in  this 
case,  the  machinery  was  not  sudi  as  was  or- 
dinarily used,  the  burden  was  on  plaintiff 
to  show  the  engine  as  constructed  was  in  fact 
more  dangerous  than  those  customarily  em- 
ployed. Defendant's  rights  in  this  respect 
were  fully  safeguarded  by  the  trial  Judge 
In  the  general  charge,  as  well  as  in  the  af- 
firmance of  plaintiff's  second  point;  and 
further,  the  testimony  was  ample  to  warrant 
the  finding  that  the  lever  used  was  a  more 
dangerous  type  than  that  ordinarily  employ- 
ed, and  that  the  accident  could  not  have 
happened  had  the  customary  style  of  dutch 
lever  been  used. 

[7]  Whether  plaintiff  was  guilty  of  con- 
tWbutory  negligence  was  also  for  the  Jury. 
To  operate  the  clutch  he  stood  in  a  narrow 
space  between  the  lever  and  the  flywheel  of 
the  engine,  bending  over  the  lever  at  the 
time  the  accident  occurred.  An  Iron  pipe  was 
kept  near  the  engine  for  slipping  over  the 
lever  and  lengthening  it  sufficiently  to  mi- 
able  the  operator  to  throw  the  clutch  with- 
out placing  himself  between  that  appliance 
and  the  flywheel.  I^alntlff  stated  the  pipe 
had  been  used  in  operating  an  engine  previ- 
ously removed  from  the  shop,  and  had  not 
been  used  on  the  engine  at  which  he  received 
his  Injuries,  as  the  clutch  in  that  engine 
moved  readily,  rendering  the  additional 
length  of  the  lever  unnecessary.    Had  plain- 


tiff used  the  pipe  it  is  doubtful  whether  the 
accident  would  have  been  avoided.  The  nat- 
ural position  of  the  operator  was  to  slightly 
bend  over  the  pipe  with  a  part  of  his  body ; 
and,  unless  a  reason  existed  to  anticipate 
and  guard  against  an  accident  of  this  kind, 
the  blow  received  from  the  extended  lever, 
had  it  been  used,  would  in  all  probability 
have  resulted  in  more  serious  oonsequoices 
than  those  following  the  contact  with  the 
shorter  one.  No  doubt  plaintiff  might  also 
have  avoided  injury  In  the  use  of  the  short- 
er lever,  had  he  known  of  the  danger.  At  all 
events,  the  Inference  of  negligence  in  fkiling 
to  use  the  pipe  to  lengthen  the  lever  was  not 
so  clear  as  to  warrant  binding  Instractlona 

[8]  Neither  was  the  risk  one  of  the  inci- 
dents of  the  employment  necessarily  assumed 
by  plaintiff.  An  employ^  assumes  the  rUk 
of  the  ordinary  danger  of  his  employmeot, 
not  the  risk  of  the  employer's  negligence  in 
failing  to  perform  the  duties  imposed  upon 
him  by  law,  one  of  which  is  to  provide  rea- 
sonably safe  tools  and  machinery  with  which 
to  work.  Bannon  T.  Lutz,  158  Pa.  166,  27 
Atl.  890;  Donnelly  v.  Lehigh  Nav.  Blec.  Ca, 
268  Pa.  560,  102  Atl.  219;  Texas  &  Pacific 
Ry.  Co.  V.  Harvey,  228  U.  S.  318,  33  Sup.  (X 
618,  67  L.  Ed.  862. 

[I]  There  was  no  error  in  the  portion  of 
th^  charge  relating  to  the  assumption  of  risk 
as  set  forth  In  the  second  assignment  of  er- 
ror. Plaintiff  was  of  course  bound  to  recog- 
nize dangers  open  and  obvious  to  one  of  bis 
understanding  and  experience.  Under  the 
facts  of  this  case,  the  danger  was  not  of  such 
character  that  the  court  should  say,  as  mat- 
ter of  law,  that  plaintiff  was  bound  to  fore- 
see the  accident  which  happened. 

Judgment  Is  affirmed. 


FELT  T.  BOROUGH  OF  WEST  HOMB- 
STEAD. 

(Supreme  C!ourt  of  Pennsylvania.    Jan.  7, 1918.) 

1.  MumciPAi.  C0BPOBA.TIONS  «=»S19(1)— I'" 
JURY  ON  Highway— FiNDiKO-^uiwciERcr 
or  Evidence. 

In  trespass  for  the  death  ot  plaintiff's  bos- 
band  by  falling  from  an  embankment,  evidence 
keld  to  justify  finding  that  the  accident  occu^ 
red  on  a  public  highway. 

2.  Dedioation  ®=>31— -Acceptance— FoBiui. 
Act. 

A  road  may  become  a  public  highway  b; 

dedication  and  acceptance  by  the  public  witboat 
formal  action  by  the  muniupality. 

3.  Highways  <8=>6(1),  105(1)  —  Establish- 
ment—Pbescbiption. 

Without  express  dedication  the  public  maj 
acquire  the  right  to  a  highway  as  against  the 
landowner  by  continuous  use  for  21  years,  and 
as  against  a  municipality  a  shorter  period  ia 
sufficient  to  impose  the  duty  of  repair. 

4.  Highways  ©=»14— Width— Use. 

Where  the  width  of  a  highway  was  not  fix- 
ed. Its  extent  would  depend  upon  the  extent  of 
the  ground  used  by  the  public. 
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6.  HURIOIPAI.  GOBPOBATIORB  «33821(20)— IN- 
JURY ON  HlOHWAT— CONTBIBUTOBT  NlO- 
UGENCE— QUKSMON   FOB  JTJBY. 

In  trespass  for  damages  for  the  death  of 
plaintiff's  nasband  who  while  walking  along 
a  roadway  fell  down  an  embankment,  keld,  on 
the  evidence,  that  bia  contributory  negligence 
was  for  the  jury. 

Appeal  from  Court  of  Common  Pleas, 
Allegheny  County. 

Trespass  by  Margaret  Felt,  administratrix 
of  the  estate  of  John  Fe^t, -deceased,  against 
the  Borough  of  West  Homestead  to  recover 
for  the  death  of  plaintiff's  husband.  Ver- 
dict for  plaintiff  for  $2,500  and  Judgment 
thereon,  and  defendant  appeals.     Affirmed. 

Argued  before  BBOWN,  C.  J.,  and  POT- 
TER, MOSCQZISKEB,  FBAZER,  and  WAL- 
LING, JJ. 

W.  L.  McConegly,  of  Pittsburgh,  for  ap- 
pellant Meredith  R.  Marshall  and  Body  P. 
Marshall,  both  of  Pittsburgh,  for  appellee. 

FBAZER,  jr.  On  November  80,  1914,  John 
Felt,  while  walking  along  a  roadway  leading 
from  Hays  borough  to  Homestead  borough  in 
Alleprheny  county,  fell  from  the  road  down  an 
embankment,  sustaining  injuries  from  which 
be  subsequently  died.  This  action  was  begun 
by  him  in  his  lifetime,  and  after  his  death 
bis  wife,  as  administratrix,  was  substituted 
as  plaintiff.  The  case  was  submitted  to  the 
jury  and  a  verdict  rendered  for  plaintiff. 
From  the  judgment  thereon  defendant  ap- 
peals. 

[I-S]  The  first  defense  set  np  ia  the  place  of 
the  accident  is  not  within  the  lines  of  a 
pnblic  highway,  and  consequently  the  munici- 
pality ia  not  responsible  for  either  the  con- 
dition of  the  road  or  the  resulting  accident. 
The  road  in  question,  at  the  point  of  the  acci- 
dent, is  within  the  borough  of  West  Home- 
stead and  known  as  "Eighth  avenue."  Be- 
fore the  incorporation  of  the  borough,  there 
existed  a  traveled  way  over  the  bed  of  the 
present  road,  which  witnesses  testified  had 
been  in  existence  and  used  by  the  public 
from  30  to  35  years,  had  been  variously 
known  as  MlfiUn  Township  road,  Baldwin 
Township  road  and  West  Run  road;  that  it 
continued  to  be  used  as  a  roadway  by  many 
persona  and  vehicles  after  the  lncori)oration 
of  the  borough,  and,  in  f&ct,  is  the  main  ave- 
nne  of  trafBc  between  the  boroughs  of  Hays 
and  Homestead,  by  way  of  defendant  bor^ 
ou)^  The  testimony  shows  repairs  were 
made  upon  the  road  from  time  to  time  by 
workmen  who  repaired  other  township  high- 
ways when  the  territory  now  included  in 
West  Homestead  was  part  of  Mifflin  town- 
ship. In  1883,  a  street  car  ccmpany  laid  a 
doable  line  of  tracks  on  the  road  and  paved 
the  portion  between  the  outer  rails,  the  trav- 
eling pubUe  thereafter  using  the  paved  portion 
of  the  way,  and  it  seems  from  that  time 
little  or  no  attention  has  been  given  to  keep- 
ing the  pOTtlona  of  the  road  outside  the  paved 


tracks  in  cmidltion  for  goieral  use.  No  direct 
proof  of  dedication  or  acceptance  by  the  bor- 
ough or  township  was  offered,  and  the  trial 
judge  submitted  to  the  jury  the  question 
whether  the  road  was  a  township  highway 
previous  to  the  incorporation  of  the  borough 
and  a  public  thoroughfare  thereafter. 

Acceptance  of  a  public  road  by  long-con- 
tinued user  was  fully  discussed  in  Ackerman 
V.  City  of  Williamsport,  227  Pa.  591,  76  Atl. 
421,  and  Kniss  v.  Borough  of  Duquesne,  255 
Pa.  417,  100  Atl.  132,  where  it  is  pointed 
out  that  a  road  may  become  a  public  high- 
way by  dedication  and  acceptance  by  the 
public  without  formal  action  by  the  munici- 
pality, and,  in  absence  of  express  dedication, 
the  public  may  acquire  the  right  to  the  high- 
way as  against  the  landowner  by  continuous 
use  for  a  period  of  21  years,  and  as  against 
the  municipality  a  much  shorter  period  Is  suffi- 
cient to  Impose  upon  the  public  the  duty  of 
keeping  the  road  in  repair.  Tested  by  this 
rule  of  law,  the  evidence  in  the  present  case 
was  ample  to  justify  the  finding  of  the  jury 
that  the  accident  occurred  on  a  public  high- 
way ;  consequently,  it  follows  defendant  was 
responsible  for  failure  to  keep  the  road  in 
reasonably  safe  condition  for  travel 

[4]  Defendant  farther  contended  that,  if 
the  road  were  a  public  highway,  the  exact 
spot  of  the  accident  was  not  within  the  limits 
of  the  street  While  the  width  of  the  road 
was  not  fixed,  its  extent  In  this  respect 
would  depend  upon  the  amount  of  the  ground 
used  by  the  public  If  a  highway  existed, 
the  duty  of  the  borough  to  make  repairs 
would  extend  a  Buffldent  distance  on  each 
side  of  the  railway  tracks  to  reasonably  pro- 
tect the  public  in  its  use  of  the  traveled  way. 
The  embankment  in  question  was  not  more 
than  five  feet  distant  from  the  ordinarily 
traveled  part  of  the  road,  whldi  was  the  pav- 
ed portion  between  the  outer  rails  of  the 
double  line  of  railway.  The  jury  was  there- 
fore warranted  in  finding  that  the  edge  of  the 
embankment  was  within  the  line  of  the  road. 
Whether  the  borough  was  negligent  in  not 
providing  guard  rails  at  the  point  of  the 
accident  was  also  for  the  jury.  The  distance 
from  the  outer  line  of  the  track  to  the  edge 
of  the  embankment  was  variously  estimated 
by  witnesses  at  from  28  to  60  inches,  at 
which  point  the  bank  was  "straight  down" 
for  about  10  feet  Although  there  was  not 
sufficient  space  for  geqeral  traffic  on  the  em- 
bankment side  of  the  railway,  it  was  g«i- 
erally  known  the  tracks  were  being  used  as 
the  main  traveled  portion  of  the  highway; 
hence,  defendant  was  obliged  to  take  due  pre- 
caution to  protect  pedestrians  having  occa- 
sion to  leave  the  paved  way  to  avoid  passing 
trolley  cars. 

[5]  Finally,  defendant  claims  deceased  was 
guilty  of  contributory  negligence  in  stepping 
from  the  tracks  to  the  adjoining  narrow 
space.    The  paved  portion  was  approximately 
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16  feet  In  width,  and  on  one  side  was  tbe  edge 
of  the  embankment,  over  which  deceased  fell, 
and  on  the  other  side  was  a  small  gutter  be- 
tween the  railway  and  the  hillside.  The  over- 
hang of'  passing  cars  was  14  inches.  At  the 
time  of  the  accident  two  cars  were  approach- 
ing from  opposite  directions,  one  on  the  north- 
bound track,  the  other  on  the  south-bound 
track  and  each  from  150  to  200  feet  distant 
from  deceased.  This  situation  required  that 
he  step  from  the  paved  part  of  the  road  to 
the  unpaved  side  strip,  which  during  the  day 
had  been  made  muddy  by  rain  and  at  the 
time  was  partly  frozen  and  slippery.  In  view 
of  the  conditions,  and  the  situation  In  which 
deceased  found  himself,  whether  he  was  neg- 
ligent in  taking  his  chances  on  the  narrow 
edge  of  the  embankment,  or  whether  he  exer- 
cised the  care  and  caution  the  circumstances 
demanded  of  him,  was  for  the  jury. 
The  judgment  is  affirmed. 


LEMMON  v.   BAST  PALESTIND 
RUBBER  CO. 

(Supreme  Oonrt  of  Pennsylvania.    Jan.  7, 
1918.) 

1.  COBPOBATIONS    «=a82— aUAEANTT— LlABII.- 

m. 
Where  one  subscribed  to  the  capital  stock 
of  a  corporation  on  the  faith  of  its  guaranty 
signed  by  its  treasurer  that  it  would  furnish 
the  subscriber  with  a  buyer  for  the  stock  within 
six  months  at  a  profit,  the  corporation  was 
liable  for  its  failure  to  furnish  such  buyer  at 
expiration  of  six  months  on  the  subscriber's 
request. 

2.  Corporations   *=»484(8)— Umba   Vibes— 

GtJARANTT. 

A  guaranty  of  a  corporation  given  to  a 
subscriber  to  its  capital  stock  undertaking  to 
furnish  him  with  a  buyer  for  the  stock  within 
six  months,  if  desired,  at  a  profit,  was  not 
ultra  vires. 

3.  CoRPOBATioNB  ®=»388(2)— Ultra  Vibes  — 
Estoppel. 

A  corporation  may  not  avail  itself  even  of 
ultra  vires  as  a  defense,  where  a  contract  has 
been  entered  into  and  executed  in  good  faith  by 
the  other  party  and  the  corporation  has  receiv- 
ed the  benefit  of  tbe  performance. 

4.  Principal  and  Agent  ©=171(1)— Reptjdi- 
AfiON  OP  Agent's  AnTnoaiTY. 

A  principal  cannot  avail  himself  of  the  bene- 
fits of  an  agent's  act  and  at  the  same  time  re- 
pudiate his  authority. 

Appeal  from  Court  of  Commcm  Pleas^  Al- 
legheny County. 

Assumpsit  on  a  guaranty  by  Brlce  W.  Ziem- 
mon  against  the  East  Palestine  Rubber  Com- 
pany, an  Ohio  corporation.  Verdict  for 
plaintiff  for  $6,195  and  judgment  thereon, 
and  defendant  appeals.    Affirmed. 

Argued  before  MESTREZAT,  POTTER, 
STEWART,  MOSOHZISKBR,  and  WAL- 
LING, JJ. 

S.  S.  Robertson  and  H.  R.  Birmingham, 
both  of  Pittsburgh,  for  appellant.  James 
Milholland  and  Sloan  &  Scott,  all  of  Pitts- 
burgh, for  appellee. 


MESTREZAT,  J.  There  Is  no  merit  in  tb« 
defense  to  this  action.  It  is  purely  techni- 
cal and  should  not  be  permitted  to  prevail 
unless  the  law  clearly  commands  it  Tbe 
plaintiff,  by  a  contract  in  writing  signed  by 
himself  and  the  defendant  company,  by  its 
treasurer,  and  to  which  its  seal  was  attach- 
ed, purchased  of  the  defendant  200  shares  of 
its  capital  stock  at  $25  per  share,  and  there 
was  a  stipulation  in  the  contract  that  the  de- 
fendant would  famish  plaintifF  a  buyer  for 
the  stock  within  six  months.  If  desired,  at  a 
price  to  net  the  plaintiff  a  profit  of  §2.50  per 
share.  The  plaintiff  gave  his  note  for  the 
stock  which  was  paid  at  maturity,  and  the 
money  went  Into  the  treasury  of  the  com- 
pany. The  stock  remained  in  its  custod.r. 
The  defendant,  at  the  expiration  of  sii 
months  and  on  request  of  plaintUT,  declined 
or  neglected  to  furnish  him  with  a  purchaser 
for  his  stodi  in  accordance  with  the  agree- 
ment between  the  parties,  and  this  suit  was 
brought  to  recover  damages  for  the  breacb 
of  the  contract  The  jury  returned  a  ver 
diet  for  the  plaintiff,  and  the  court  ttelow 
directed  judgment  to  be  entered  thereon. 

[1]  It  is  not  denied  by  the  defendant  com- 
pany that  the  treasurer  was  empowered  to 
contract  for  the  sale  of  the  stock  to  the 
plaintiff,  but  it  contends  that  the  part  of  the 
contract  which  relates  to  procuring  a  par 
chaser  for  the  stock  is  invalid.  It  is  claimed 
that  the  treasurer  was  without  authority  to 
make  this  part  of  the  agreement;  that  it 
was  ultra  -vires ;  and  that  the  contract  was 
divisible,  the  sale  of  the  capital  stock  being 
valid  and  enforceable,  and  the  agreemoit  to 
furnish  a  purdiaser  for  the  stock,  if  the 
plaintiff  desired  to  sell  within  six  months, 
was  separate  and  collateral  to  the  other  part 
of  the  agreement  It  will  be  observed  that 
the  two  parts  of  the  agreement  are  In  one 
and  the  same  Instrument  of  writing  which 
was  signed  by  the  parties  and  the  seal  of  tbe 
defendant  affixed  but  once.  The  contract 
was  clearly  entire  and  Indivisible.  Such  was 
the  manifest  purpose  of  tbe  parties.  It  would 
be  wholly  without  reason,  under  the  circum- 
stances of  the  case,  to  suppose  that  the  plain- 
tiff Intended  to  enter  into  two  contracts,  one 
by  which  the  defendant  sold  the  stock  to  the 
plaintiff  and  another,  a  separate  agreem^it, 
by  which  the  plaintiff  was  to  be  protected  in 
case  the  stock  proved  to  be  valueless  or  not 
above  par  at  the  end  of  the  six  months, 
which  manifestly  was  the  inducement  for 
plaintiff  to  make  the  investment  The  con- 
tract on  its  face  shows  that  the  defendant 
was  quite  willing  and  felt  Justltied  in  agree- 
ing to  furnish  a  purchaser  for  the  plaintlfTs 
stock  at  the  Increased  price,  as  It  declares 
the  Antomoblle  Supplies  Company  had  sold 
the  whole  output  of  Its  plant,  thereby  Insur- 
ing the  success  of  the  business.  It  is  to  be 
noted  that  the  plaintiff  avers  In  his  affidavit 
of  claim  that  he  was  Induced  by  the  provi- 
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8ion  In  question  to  enter  Into  the  contract  for 
the  purctuse  of  stock,  and  the  averment  Is 
not  denied  In  the  affidavit  of  defense.  The 
provision  for  furnishing  to  the  plaintiff  a 
CDstomer  for  his  stock  was  therefore  an  in- 
ducement for  the  plaintiff  to  agree  to  pur- 
chase the  stock  and  hence  was  part  of  the 
consideration  for  plaintiff  making  the  pur- 
chase. 

[2]  We  do  not  think  the  contract  to  pro- 
cure a  purchaser  was  ultra  vires.  The  sale 
was  not  made  to  plaintiff  as  an  original  in- 
corporator but  of  undisposed  stock  remain- 
ing in  the  treasury.  The  learned  court  be- 
low bas.cited  many  authorities  which  sustain 
this  position. 

[3,4]  We  also  concur  with  the  trial  cour£ 
that  the  defendant  is  estopped  to  plead  ultra 
vires  as  a  defense  in  this  action.  As  ob- 
served above,  It  Is  not  alleged  that  the  treas- 
orer  did' not  have  authority  to  contract  In 
behalf  of  the  corporation  for  the  sale  of  the 
stock  and  receive  payment  therefor,  and  the 
only  denial  of  his  authority  is  that  he  could 
not  bind  the  corporation  to  furnish  a  pur- 
diaser  for  the  plaintlfTs  stock;  but,  as  al- 
ready pointed  out,  he  entered  Into  a  contract 
which  is  entire  and  indivisible  for  the  sale 
of  the  stock  and  to  procure  a  purchaser 
therefor  for  the  plaintiff  within  a  specified 
time.  He  received  the  $5,000,  the  full  con- 
sideration for  the  stock,  and  it  went  into  and 
is  still  retained  in  the  treasury  of  the  com- 
pany without  any  offer  by  the  company  to 
return  It  to  the  plaintiff  although  the  defend- 
ant has  refused  to  perform  the  other  part  of 
Its  contract.  There  has  been  complete  and 
perfect  i)erformance  of  the  contract  by  the 
plaintiff,  of  which  the  defendant  company 
has  received  and  still  retains  the  benefit.  It 
Is  therefore  not  in  a  position  and  will  not 
be  permitted  to  deny  either  the  authority  of 
Its  agent  in  negotiating  the  contract  or  its 
liability  to  comply  with  its  terms.  Such  Is 
the  settled  doctrine  of  this  court  as  announc- 
ed In  a  long  line  of  decisions,  one  of  the 
more  recent  of  which  is  Presbyterian  Board 
T.  Gllbee,  212  Pa.  310,  314,  61  Atl.  925,  926, 
where  it  is  said: 

"It  is  repupnant  to  every  sense  of  jmrtice  and 
fair  dealing  that  a  principal  shall  avail  himself 
of  the  benefits  of  an  agent's  act,  and  at  the 
came  time  repudiate  his  authority.  A  corpora- 
tion may  not  avail  itself  even  of  ultra  vires 
as  a  defense  where  a  contract  has  been  entered 
into  and  executed  in  good  faith  by  the  other 
party  and  the  corporation  has  received  the 
benefit  of  the  performance." 

Judgment  affirmed. 


STDBBS  V.  EDWARDS. 
(Sapreme  Conrt  of  Pennsylvania.    Jan.  7, 1918.) 

t  MnsicrPAi,  CoBPOBATioNs  ie=»705(ll)— Au- 
tomobile CoixisioK  —  Violation  o*  Stat- 
riE— Pboximate  Cause. 
Although  an  automobile  was  traveling  at  a 

ipeed  greater  than  the  24  miles  per  hoar  allowed 


by  statute,  yet,  onless  the  excessive  speed  was 
the  proximate  cause  of  an  injury  to  one  struck  by 
it,  the  owner  is  not  liable ;  as  the  violation  of  a 
statute  will  not  create  liability  unless  it  is  the 
efficient  canse  of  the  injury. 

2.  Mttnicipal  CoRPOBArioNS  «=s>705(l)  —  Op- 
kbation  or  autouobile  —  avoidance  of 
Collision. 

An  owner  is  not  bound  to  so  manage  an  an- 
tomobile  as  to  avoid  a  collision  with  a  vehicle 
that  tnms  unexpectedly  in  front  of  it  from  the 
other  side  of  the  street 

3.  Municipal  Cobpobations  €=»705(10)  — 
Collision  in  Stbeet— NfeoLiGENCE. 

The  driver  of  a  motorcycle  following  so 
closely  behind  an  automobile  that  the  latter's 
sudden  stop  made  it  necessary  for  the  motorcycle 
to  make  a  right  angle  turn  into  path  of  opposite 
bound  traffic,  immediately  in  front  of  defend- 
ant's  automobile,  was  negligent. 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 

Trespass  by  Edward  J.  Stubbs  against 
Kate  M.  EM  wards  to  recover  damages  for 
personal  Injury.  BVom  a  Judgment  refusing 
to  take  off  a  compulsory  nonsuit,  plaintUTap- 
peals.    Affirmed. 

Argued  before  MBSTRBZAT,  STEW- 
ART. MOSCHZISKER,  FRAZER,  and  WAIi- 
WNO,  JJ. 

John  D.  Meyer,  of  Pittsburgh,  for  appel- 
lant. Franklin  T.  Nevln,  of  Pittsburgh,  for 
appellee. 

WALLING,  J.  This  Is  an  action  of  neg- 
ligence for  Injuries  sustained  in  a  collision 
on  a  highway.  On  May  1, 1914,  plaintiff  was 
going  easterly  on  the  right  side  of  Grant 
Boulevard,  Pittsburgh,  on  his  two-seated 
motorcycle,  with  a  companion  on  the  rear 
seat,  and  they  were  from  10  to  20  feet  be- 
hind an  automobile  which  they  were  follow- 
ing. They  came  up  with  a  funeral  proces- 
sion of  caMages,  going  In  the  same  direc- 
tion, to  pass  which  the  automobile  and  mo- 
torcycle bore  to  the  left;  while  opposite  the 
procession,  the  automobile  came  to  a  sudden 
stop,  and  plaintiff,  to  avoid  striking  it,  turn- 
ed his  motorcycle  to  the  left  and  ran  into 
the  curb  on  the  north  side  of  the  boulevard, 
where  there  was  a  large  pile  of  gravel  ex- 
tending Into  the  street  some  distance  from 
the  curb.  Plaintiff  was  riding  so  close  be- 
hind the  automobile  that  to  avoid  striking 
It  he  had  to  make  practically  a  right-angle 
turn  and  could  not  go  by  its  left  side  as 
would  ordinarily  be  done.  The  paved  road- 
way was  40  feet  wide  and  was  a  much  trav- 
eled thoroughfare,  the  north  part  being  for 
west-bound  traffic.  There  was  an  open  space 
of  from  10  to  15  feet  between  the  gravel  pile 
and  the  automobile. 

[1]  Defendant  was  going  west  In  a  Cadillac 
car  driven  by  her  chauffeur,  and  had  Just 
passed  an  auto  truck  going  In  the  same  direc- 
tion, and  was  headed  for  the  open  space, 
when  plaintiff  in  his  motorcycle  came  out 
from  behind  the  standing  automobile.  The 
defendant's  driver  turned  the  car  to  the  right 
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and  ran  into  the  north  curb,  where  It  collided 
with  the  motorcycle,  causing  the  accident 
Plaintiff  saw  defendant's  car  approaching, 
some  SO  feet  away,  before  he  turned  from 
behind  the  automobile.  His  evidence  tends 
to  show  that  he  was  going  15  and  defendant 
28  or  SO  miles  an  hour,  and  that  the  motor- 
cycle struck  the  curb  Just  before  the  colli- 
sion. This  appeal  is  from  the  order  of  the 
court  dismissing  the  rule  to  take  off  the  com- 
pulsory nonsuit,  which  had  been  granted  at 
the  conclusion  of  plaintiff's  eyidence.  We 
agree  with  the  trial  court  Ck>ncedlng  that 
the  defendant's  car  was  going  at  a  rate  of 
speed  greater  than  the  24  mUes  per  hour  al- 
lowed by  statute,  it  is  not  shown  that  the 
speed  was  the  proximate  cause  of  the  acci- 
dent So  far  as  appears,  the  accident  would 
have  been  Just  as  probable  bad  the  car  been 
moving  24  as  28  miles  per  hour.  The  exces- 
sive speed  of  the  automobile  must  be  the 
caas«  of  the  accident  to  fasten  liability  upon 
the  owner. 

"Although  an  automobile  may  be  traveling  at 
a  rate  of  speed  prohibited  by  law,  unless  the 
eiccssive  speed  of  the  ear  was  the  proximate 
cause  of  an  injury  complained  of  the  owner  is 
not  liable  for  such  negligence."  Berry  on  Auto- 
mobiles (1916  Ed.)  §  145,  p.  171. 

The  general  principle  is  that  the  violation 
of  a  statute  will  not  create  a  liability  unless 
it  is  the  efficient  cause  of  the  injury. 
Thompson  on  Negligence,  vol.  1,  J  82.  And 
see  Christner  v.  Cumberland,  etc.,  Coal  Co., 
146  Pa.  67,  23  Atl.  221;  Brunner  v.  Blalsdell, 
170  Pa.  25,  32  Atl.  607 ;  Snyder  v.  Penna.  R. 
R.,  205  Pa.  619.  55  Atl.  778. 

[2, 3]  Aside  from  the  question  of  excessive 
speed,  there  is  nothing  to  sustain  a  finding 
of  negligence  against  the  defendant.  Her 
car  kept  to  the  right  until  it  struck  the 
curb  and  left  open  for  the  east  bound  traf- 
fic, including  this  motorcycle,  practically 
the  entire  roadway.  The  accident  hap- 
pened at  the  curb  on  her  side  of  the  road. 
Her  driver  obeyed  the  law  by  turning  to  the 
right  and  left  ample  space  for  plaintiff  be- 
tween the  standing  automobile  and  the  grav- 
el pile,  and  that  was  where  he  would  natu- 
rally go.  Defendant  was  not  bound  to  antic- 
ipate that  plaintiff  would  suddenly  turn  his 
motorcycle  across  the  street  In  front  of  her 


car.  One  is  not  bound  to  so  manage  an  an- 
tom6bile  as  to  avoid  a  collision  with  a  vehi- 
cle that  turns  unexpectedly  in  front  of  it 
from  the  other  side  of  the  street 

The  broad  avenue  afforded  ample  room  for 
all,  and  defendant's  driver  was  not  bound  to 
stop  his  car  until  he  could  see  that  the  mo- 
torcycle was  likely  to  come  In  front  of  It, 
and  it  is  not  shown  that  he  could  then  hare 
made  a  shorter  stop  than  he  did.  Ttiere  is 
evidence  of  the  distance  in  wlilcb  a  Cadillac 
car  can  be  stopped  at  various  rates  of  Qieed, 
but  none  as  to  how  far  this  car  ran  after  tbe 
danger  appeared.  Before  a  defendant  In 
such  case  can  be  held  liable,  it  must-  appear 
that  he  negligently  failed  to  stop  his  car  af- 
ter he  knew  or  should  have  known  of  plain- 
tiff's peril  Berry  on  Automobiles,  |146, 
p.  174.  Defendant  was  not  bound  to  antici- 
pate that  plaintiff  would  cross  the  street  be- 
cause he  came  out  from  behind  the  standing 
automobile.  The  natural  presumption  was 
that  he  would  turn  east,  and  defendant  kept 
to  tbe  north  to  give  him  ample  room;  tbat 
he  may  have  been  unable  to  do  so  was  Us 
misfortune  but  not  her  fault  She  kept  on 
ber  Bide  of  the  street  and  could  not  know  to 
advance  that  he  would  come  In  front  of  her 
car. 

In  our  opinion  the  real  cau&e  of  the  acci- 
dent was  the  turning  of  the  motorcycle 
across  the  street,  and  that  resulted  from 
the  sudden  stopping  of  the  east-bound  auto- 
mobile. Plaintiff  was  at  fault  in  driving  tbe 
motorcycle  so  close  behind  the  automoUla 
that  its  sudden  stop  rendered  it  necessary 
for  him  to  make  tbe  right  angle  turn  across 
the  street  In  that  respect  he  was  guilty  of 
contributory  negligence.  No  other  inference 
can  be  drawn  from  the  evidence.  His  negli- 
gence consisted  in  keeping  too  close  behind 
the  automobile,  considering  that  they  were 
going  16  miles  per  hour.  He  should  have 
kept  back  a  reasonably  safe  distance,  so  be 
could  have  stopped  his  motorcycle  or  turned 
out  sufilciently  to  pass  the  automobile  in 
front  of  him  without  going  across  tbe  street 
in  the  way  of  the  west-bound  traffic,  as  that 
would  naturally  result  in  a  collision. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  is  affirmed. 
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In  re  OPINION  TO  THE  GOVEBNOB. 

(Sapreme  Court  of  Rhode   Island.     April  11, 

191&) 

1.  COITBTa    «=sa08  —   ADVI80RT    OPINIONS  — 

QuBSTioNs  Submitted  bt  Govebnob. 

All  opioiong  giveii  by  the  Justices  of  the 
Sapreme  Court  in  response  to  questions  pro- 
pounded by  the  Governor  under  Const.  Amend. 
•It.  12,  I  2,  are  merely  advisory. 

2.  CouBTS  «=9480(1)— SsRATOBS— Detebuina- 
TioK  AS  TO  Elections. 

As  the  United  '  States  Senate  is  made,  by 
Const.  U.  S.  art  1,  i  5,  sole  judge  of  the  elec- 
tions of  its  members,  state  courts  of  last  resort 
hare  no  jurisdiction  to  determine  authoritative- 
ly whether  the  state  Legislature,  acting  under 
provisions  of  the  federal  and  state  Constitu- 
tions, could  enact  a  la-w  permitting  voters  ab- 
sent from  the  state  in  the  military  or  naval 
service  of  the  United  States  to  vote  in  an  elec- 
tion for  Senator. 

3.  States  «=»4— Fedebal  Constitution  as 

StrPBEUE. 

The  federal  Constitution  is  supreme  and 
must  govern  in  case  of  conflict  between  its  pro- 
visions and  those  of  a  state  Constitution. 

4.  CouBTS  •©='208  —  Adviboby  Opinions  — 
Questions  Submitted  bt  Govebnob. 

In  a  case  wherein  an  advisory  opinion  by 
the  Jnstices  of  the  Sapreme  Court  in  response 
to  a  question  propoupded  by  the  Governor  would 
be  inconclusive  and  beyond  the  jurisdiction  of 
the  court  to  determine  the  gnesuon  authorita- 
tively, they  cannot  properly  do  more  than  fur- 
nish to  him  such  information  on  the  subject  as 
they  have  acquired. 

Response  of  the  Justices  of  the  Supreme 
Court  to  a  questlcxi  propounded  by  the  Ooy- 
emor. 

See.  also.  102  AtL  »13. 

To  His  Excellency  R.  Livingston  Beeckman, 
Governor  of  the  State  of  Rhode  Island 
and  Providence  Plantations: 

"We  have  received  from  Your  Excellency  a 
communication  in  which  are  recited  certain 
provisions  of  the  Constitution  of  the  United 
States,  of  article  17  of  the  Amendments  to 
the  Constitution  of  the  United  States,  and  of 
the  Constitution  of  this  state  as  follovrs: 

"The  first  paragraph  of  article  17  of  the 
Amendments  to  the  Constitution  of  the  United 
States  is  as  follows:  'The  Senate  of  the  United 
States  shall  be  composed  of  two  Senators  from 
each  state,  elected  by  the  people  thereof,  for 
six  years;  and  each  Senator  shall  have  one 
vote.  The  Sectors  in  each  state  shall  have  the 
qualifications  requisite  for  electors  of  the  most 
numerous  branch  of  the  state  Legislatures.' 

"Article  1,  section  4,  of  the  Constitution  of 
the  United  States  is  as  follows:  'Sec.  4.  The 
times,  places  and  manner  of  holding  elections 
for  Senators  and  Representatives,  shall  be  pre- 
scribed in  each  state  by  the  Legislature  thereof; 
but  the  Congress  may  at  any  time  by  law  make 
or  alter  such  regulations,  except  as  to  the 
places  of  choosing  senators.' 

"Article  2,  section  6,  of  the  Constitution  of 
Rhode  Island  is  as  follows:  'Sec.  6.  The  Gener- 
al Assembly  shall  have  full  power  to  provide 
for  a  registry  of  voters,  to  prescribe  the  manner 
of  conducting  the  elections,  the  form  of  cer* 
tificatea^  the  nature  of  the  evidence  to  be  re- 
quired in  case  of  a  dispute  as  to  the  right  of 
any  person  to  vote,  and  epnerally  to  enact  all 
laws  necessary  to  carry  this  article  into  effect, 
and  to  prevent  abuse,  corruption,  and  fraud  in 
voting.'  *• 


In  said  commoalcatlon  Tour  Excellency 
has  requested  our  opinion  upon  the  following 
question,  rU.: 

"Can  the  General  Assembly,  acting  under  the 
foregoing  or  under  any  other  provisions  of  the 
Constitution  of  the  United  States  or  the  Consti- 
tution of  the  state,  enact  a  law  which  will  per- 
mit electors,  who  would  be  entitled  to  vote  at  an 
election  for  United  States  Senator  if  such  elec- 
tors were  present  at  the  polls  within  the  state 
at  the  time  of  such  election,  to  vote  in  such  an 
election,  in  some  manner  provided  by  such  law, 
when  they  are  absent  from  the  state  in  the  ac- 
tual military  or  naval  service  ot  the  Unit^ 
States?" 

The  test  of  the  correctness  and  authority 
of  any  answer  which  may  be  given  to  this 
question  Is:  Will  a  candidate  for  United' 
States  Senator  be  held  to  be  legally  elected, 
in  case  his  election  depends  upon  the  votes 
of  electors  absent  from  the  state  In  the  cir- 
cumstances named,  when  such  votes  are  cast 
without  the  state  in  accordance  with  the 
provisions  of  some  law  enacted  by  the  Gener- 
al Assembly? 

[1, 2]  All  opinions  given  by  this  court  under 
the  provisions  of  section  2  of  article  12  of 
Amendments  to  the  Constitution  of  the  state 
are  merely  advisory  In  their  nature.  Any 
answer  given  by  a  court  to  the  question  now 
before  us  must  be  regarded  as  inconclusive 
even  as  an  advisory  (q)lnion;  since  the  au- 
thoritative determination  of  this  and  like 
questions  is  not  within  the  jurisdiction  of 
the  court  of  last  resort  In  any  state  In  the 
Union.  By  the  Constitution  ot  the  United 
States,  article  1,  section  5,  the  United  States 
Senate  is  made  the  sole  Judge  of  the  elections, 
returns  and  qualifications  of  its  members. 
As  yet  there  are  no  precedents  In  that  tri- 
bunal which  bear  upon  the  question  before 
us. 

This  court  in  Its  opinion  February  19, 
1918,  advised  Tour  Excellency  that  "the  rlgbt 
of  an  elector  to  vote  in  the  election  ot  all 
civil  officers  and  on  all  questions  'in  all  legal 
tovra  or  ward  meetings'  under  article  2,  sec^ 
tlon  1,  of  the  Constitution,  or  'in  all  legally 
organized  town  or  ward  meetings'  under  ar- 
ticle 7  of  Amendments,"  could  not  be  exer- 
cised by  an  elector  otherwise  than  in  person 
in  said  town  or  ward  meetings,  except  as  pro- 
vided by  article  4  of  Amendments  to  the  Con- 
stitution of  the  state.  In  said  opinion  we  al- 
so advised  Your  Excellency  that  the  words 
"Representatives  tn  Congress."  appearing  in 
article  4  of  Amendments  to  the  Constitution 
did  not  Include  Senators  In  Congress,  and, 
further,  that  an  act  of  the  General  Assembly 
which  would  give  to  electors  absent  from  the 
state  in  the  actual  military  service  of  the 
United  States  the  right  to  vote  for  Senators 
in  Congress  was  unwarranted  under  the  pro- 
visions of  said  article  4  of  Amendments  to 
the  Constitution  of  the  state.  In  that  opln< 
ion  we  replied  only  to  questions  relative  to 
the  right  of  an  elector  to  vote  under  the 
provisions  of  our  state  Constitution.  There 
is  no  other  provision  of  said  Constitution 
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which  aathorlzee  the  Oeneral  Assembly  to 
enact  sncb  law. 

[3, 4]  The  Gonstltutloii  of  the  United 
States  Is  supreme;  and  in  case  of  conflict 
between  Its  provisions  and  those  of  the  Con- 
stitution of  one  of  the  states  the  federal  Con- 
stitution must  govern.  Whether  undeiy  arti- 
cle 1,  section  4,  of  the  United  States  Con- 
stitution the  General  Assembly  Is  given  au> 
thorlty  to  enact  such  a  law  as  that  referred 
to  by  Your  Excellency  is  a  question  which  In 
our  opinion  Is  by  no  means  free  from  doubft 
Inasmuch  as  an  expression  of  our  opinioo 
upon  the  question  propounded  would  be  noth- 
.Ing  more  than  an  attempt  to  foretell  what 
might  be  the  decision  of  the  United  SUtes 
Senate  when  such  a  question  should  be  pre- 
sents or  to  suggest  what  should  be  its  prop- 
er action,  we  think  that  we  cannot  properly 
do  more  than  furnish  to  Your  Excellency 
such  information  upon  the  subject  as  we 
liave  acquired,  which  Is  hereinafter  c<m- 
tained. 

In  the  advisory  opinion  given  In  Be  Plural- 
ity Election,  16  B.  I.  «17,  8  Atl.  881,  this 
court  considered  it  doubtful  whether  a  law 
of  the  General  Assembly,  providing  that  a 
plurality  of  the  electors  voting  might  elect 
a  member  of  Congress,  was  In  conflict!  with 
a  provision  then  In  the  state  Constitution 
that  a  majority  of  all  the  electors  voting 
should  be  necessary  to  the  election  of  the 
person  voted  for ;  and  the  court  further  said 
that  in  its  opinion,  even  if  such  act  of  the 
General  Assembly  should  be  held  to  be  in 
conflict  with  the  state  Constitution,  It  was 
within  the  authority  of  the  General  Assem- 
bly to  enact  such  law  under  the  provision,  of 
section  4,  article  1,  of  the  ConstitutlMi  of 
the  United  States,  giving  to  the  General  As- 
sembly the  power  to  prescribe  the  manner  of 
holding  elections  for  Representatives  In  Con- 
gress. In  the  course  d  that  opinion  the  court 
recognized,  as  it  did  In  the  opinion  In  Re 
Representative  Election,  17  R.  I.  20,  21  AtL 
863,  that  the  United  States  House  of  Repre- 
sentatives Is  "the  flnal  arbiter"  in  all  ques- 
tions relating  to  the  legality  of  the  election  of 
its  members. 

During  the  Civil  War  a  situation  arose 
which  had  not  been  within  the  contemplation 
of  the  people  of  the  states  In  framing  their 
Constitutions.  In  the  opinion  of  many  it  was 
unjust  that  electors,  who  In  the  defense  of 
the  government  were  absent  from  their  homes 
at  the  time  of  election,  should  be  deprived  of 
their  political  right  to  vote  at  such  election ; 
and  It  was  thought  Inadvisable  that  the  state 
should  be  deprived  of  the  benefit  of  their 
votes  in  the  selection  of  state  and  national  of- 
ficers. In  each  of  a  number  of  states,  in 
which  the  state  Constitution  provided,  as  It 
did  In  Rhode  Island,  that  votes  should  be 
cast  at  elections  by  the  electors  In  person  at 
polling  places  within  the  state,  the  people 
adopted  an  amendment  to  their  Constitution, 
authorizing  the  Legislature  to  provide  a 
method  for  receiving  the  votes  of  electors, 


who,  at  the  time  of  an  electl<»,  were  absent 
from  the  state  in  the  active  military  service 
of  the  United  States.  In  some  of  said  consti- 
tutional amendments  the  provision  was  gen- 
eral relating  to  the  election  of  all  officers. 
In  some,  as  In  Rhode  Island,  It  was  restricted 
to  the  election  ot  specified  officers.  In  cer- 
tain states  the  L^Islatures  without  oonstita- 
tlonal  amendment  enacted  laws  permitting 
the  votes  of  electors,  so  In  military  service, 
to  be  given  at  places  without  their  respective 
states.  Such  legislation  was  generally  held 
to  be  unconstitutional  so  far  as  the  provision 
related  to  state  officers.  In  New  Hampshire 
and  Vermont  the  courts  held  that  such  a  1%- 
Islatlve  provision,  made  without  constitution- 
al authority,  was  valid  so  far  as  It  related  to 
elections  for  membens  of  the  House  of  Rep- 
resentatives and  for  presidential  electors. 
In  re  Soldiers'  Voting  Bill,  45  N.  H.  596;  In 
re  Act  Providing  for  Soldiers'  Voting,  8T  Vt 
666.  The  constitutionality  of  such  an  act 
passed  by  the  General  Assembly  <^  Connecti- 
cut, without  special  constitutional  authority 
therefor,  providing  that  the  votes  of  electon 
In  military  service  of  the  United  States 
should  be  received  wlthost  the  state  for  cer- 
tain state  officers  and  for  members  of  Con- 
gress came  before  the  Supreme  Court  of  Er- 
rors of  Connecttcnt.  The  court  held  that  the 
act,  so  far  as  It  related  to  the  election  of  state 
officers,  was  unconstitutional;  but  the  court 
did  not  pass  upon  its  validity  with  respect  to 
the  election  of  members  of  Congress.  After- 
wards In  August,  1864,  the  people  of  Con- 
necticut amended  their  Constitution,  giving 
to  electors  so  absent  in  military  service  the 
right  to  vote  in  any  election  for  state  of- 
ficers, for  Representatives  lu  Congress,  and 
for  presidential  electors,  and  directed  the 
Oeneral  Assembly  to  prescribe  the  manner  of 
receiving  such  votes.  The  framers  of  this 
amendment  considered  it  necessary,  as  did 
the  framers  of  article  4  of  Amendments  to 
the  Constitution  of  Rhode  Island,  to  grant 
special  constitutional  authority  to  the  Legis- 
lature, In  order  to  enable  that  body  to  pro- 
vide for  receiving  the  votes  of  suc^  electors 
for  members  of  the  United  States  House  of 
Representatives  while  such  electws  were  ab- 
sent from  the  state. 

Since  the  ade^tlon  of  article  17  of  Amend- 
ments to  the  Constitution  of  the  United 
States,  providing  for  the  election  of  United 
States  Senators  by  the  people,  any  necessity 
that  previously  existed  for  special  constitu- 
tional authority  to  enable  the  General  Assem- 
bly to  provide  for  receiving  the  votes  of  ab- 
sent electors  for  members  of  the  national 
House  of  Representatives  would  now  exist 
with  respect  to  receiving  votes  of  absent  elec- 
tors for  United  States  Senators. 

It  may  be  noted  that  since  the  adoption  of 
article  15  of  Amendments  to  the  Constitution 
of  this  state,  conferring  the  veto  power  upon 
the  Governor,  an  act  of  the  General  Assem- 
bly, relating  to  the  division  of  the  state  into 
three  districts  for  the  election  of  Representa- 
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tlves  In  Congress,  and  an  act  prescribing  tbe 
manner  of  holding  electtons  for  Senators  and 
Representatives  In  Congress,  have  been  pre- 
sented to  the  Governor  for  his  approval,  and 
have  not  been  treated  as  operative  until  sign- 
ed and  approved  by  him  In  accordance  with 
the  provisions  of  said  article  15  of  Amend- 
ments to  the  Constitution.  TIds  procedure 
recognizes  that  in  passing  the  acts  referred  to 
the  General  Assembly  was  not  acting  inde- 
pendently of  the  state  Constitution.  For  if 
the  General  Assembly  is  given  authority  to 
prescribe  the  place  and  manner  of  holding 
elections  for  Senators  and  Representatives  in 
Congress,  entirely  unrestrained  by  the  limita- 
tions of  the  state  Constitution,  the  Ctovemor 
Is  wlthont  authority  to  either  apixove  or  dis- 
approve its  action  in  that  regard. 

In  State  v.  PoUey,  26  S.  D.  5,  127  N.  W. 
MS,  decided  In  1910,  tbe  question  considered 
was  whether  an  act  of  the  Legislature  of 
South  Dakota,  prescribing  the  places  and 
manner  of  holding  elections  In  that  state  for 
members  of  Congress,  was  subject  to  tbe 
referendum  provisions  of  the  state  Constitu- 
tion. The  court  held  that  It  was,  and  gave  It 
as  their  opinion  that  the  word  "Legislature," 
as  used  In  section  4,  artide  1,  of  tbe  federal 
Constitution,  refers  to  and  means  the  law- 
making body  or  power  of  the  state  as  estab- 
lished by  the  state  Ccmstltutlon ;  that  tbe 
word  Includes  tbe  whole  constitutional  law- 
making machinery  of  the  state ;  and  that  an 
act  regulating  the  time,  place,  or  manner  of 
holding  congressional  elections  must  be  refer- 
red to  the  people  for  their  approval  in  accord- 
ance with  the  Constitution  of  South  Dakota. 

The  principles  involved  in  the  question  be- 
fore us  have  frequently  been  considered  by 
the  national  House  of  Representatives  in 
contested  election  cases  before  it.  Courts 
have  not  generally  regarded  the  determina- 
tion by  legislative  bodies  of  the  legal  ques- 
tions involved  In  election  contests  as  enti- 
tled to  the  force  of  judicial  opinions.  The 
membership,  however,  of  the  Congressional 
Election  Committee  In  the  cases  which  we 
have  examined  has  included  many  lawyers 
of  recognized  ability  whose  opinions  upon 
constitutional  questions  are  entitled  to  at- 
tentive consideration.  Moreover,  the  nation- 
al Honse  of  Representatives  is  the  only  tri- 
bunal that  can  determine  tbe  validity  of  the 
election  of  Represnitatlves  in  Congress.  Tbe 
same  Is  true  with  regard  to  the  exclusive 
Jurisdiction  of  tbe  United  States  Senate  to 
determine  as  to  the  legality  of  the  election 
of  Its  members.  The  extent  of  the  power  of 
the  General  Assembly  to  prescribe  the  time, 
place,  and  manner  of  holding  elections  for 
members  of  either  of  the  houses  of  Congress 
depends  upon  the  construction  which  shall 
be  given  to  section  4  of  article  1  of  the  Unit- 
ed States  Constitution.  The  contested  elec- 
tion case  of  Parlee  v.  Bunk,  In  the  Twenty- 
Ninth  Congress,  reported  In  1  Bartlett's  Con- 
tested Election  Cases,  at  page  87,  has  been 


referred  to  as  a  determination  by  the  House 
of  Representatives  that  when  there  is  a  con- 
flict between  the  Constitution  of  a  state  and 
an  act  of  the  Legislature  of  that  state  In  re- 
gard to  the  place  of  voting  for  Representa- 
tives In  Congress,  the  provisions  of  the  Con- 
stitution are  binding.  Under  the  construc- 
tion given  by  the  Election  Committee  to  a 
provision  of  the  state  Constitution  of  New 
Jersey,  a  student  at  Princeton,  who  was  a 
qualified  elector  of  the  state  in  other  re- 
spects, and  a  resident  of  Princeton  for  more 
than  five  months,  might  vote  for  a  member 
of  the  national  House  of  Representatives  in 
the  congressional  district  which  included 
Princeton.  Under  an  act  of  the  Legislature 
of  New  Jersey,  such  student,  who  had  left 
his  home  In  another  part  of  the  state  to  at- 
tend the  college  or  seminary  at  Princeton, 
should  vote  in  the  congressional  district  In 
which  his  home-  was  situated.  The  report 
of  the  Congressional  Election  Committee 
that  such  student  properly  voted  at  Prince- 
ton, In  accordance  with  the  state  Constitu- 
tion and  contrary  to  the  provision  of  the 
statute,  was  adopted  by  the  House.  It  might 
be  said  with  reference  to  this  case  that  the 
question  Involved  the  qualification  of  an 
doctor  rather  than  the  place  of  holding  an 
election.  It  has  been  cited,  however,  In 
State  ▼.  PoUey,  supra,  and  upon  the  floor  of 
the  House  of  Representatives,  as  an  authori- 
ty upon  the  latter  iwlnt  In  the  case  of 
Shlel  V.  Thayer  In  the  Thlr^-Seventh  Con- 
gress, reported  In  1  Bartlett's  Contested  Elec- 
tion Cases,  at  page  849,  the  committee  upon 
elections,  composed  of  members  of  both  po- 
litical parties,  unanimously  reported  that 
the  Constitution  of  Oregon,  by  its  provision 
that  elections  should  be  held  on  the  first 
Monday  of  June  biennially,  had  "fixed  be- 
yond the  control  of  the  Legislature  the  time 
for  holding  an  election  of  Representative  In 
Congress  at  the  general  election  to  be  held 
biennially,  and  that  at  such  election  so  held 
in  pursuance  of  the  Constitution  the  con- 
testant was  duly  elected  to  the  Ttirty-Sev- 
enth  Congress."  In  the  course  of  the  debate 
upon  the  report,  the  provisions  of  section  4 
of  article  1  of  the  federal  Constitution  were 
urged  as  a  reason  for  rejecting  the  report  of 
the  committee  upon  elections.  Mr.  Dawes, 
of  Massachusetts,  chairman  of  the  commit- 
tee, stated  that  the  report  was  in  accord 
with  the  precedents  of  the  House.  The 
report  of  the  committee  was  adopted,  and 
the  contestant  was  seated.  In  the  case  of 
Baldwin  v.  Trowbridge  In  the  Thirty-Eighth 
Congress,  reported  in  2  Bartlett's  Contested 
Election  Cases,  at  page  46,  in  which  the 
question  of  the  right  of  soldiers  to  vote  out- 
side of  the  state  was  raised,  the  report  of 
the  majority  of  the  committee  on  elections 
approved  the  principle  that  when  there  is  a 
confilct  of  authority  between  the  Constitu- 
tion of  a  state  and  an  act  of  the  Legislature 
of  that  state  in  regard  to  fixing  the  place 
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of  an  election  for  member  of  Oongresa,  the 
power  of  the  Legislature  Is  paramount  The 
majority  report  was  adopted  by  the  House. 
In  this  case  a  very  thoroughly  considered 
minority  report  was  submitted.  In  the  mi- 
nority report  the  question  as  to  the  construc- 
tion which  properly  should  be  placed  upon 
section  4  of  article  1  of  the  Constitution  of 
the  United  States  is  considered  at  length; 
and  It  is  asserted  that  the  majority  report 
conOIcts  with  all  the  precedents  established 
by  the  House. 

There  is  therefore  one  view,  that  section  4 
of  article  1  of  the  federal  Constitution,  In 
directing  that  state  Legislatures  should  pre- 
scribe the  time,  place,  and  manner  of  hold- 
ing elections  for  Senators  and  Representa- 
tives in  C!ongres8,  intended  to  confer  that 
power  upon  the  Legislatures  unrestrained  by 
the  organic  laws  of  their  respective  states; 
the  contrary  view  is  found  In  the  position 
taken  by  the  court  in  State  v.  Polley,  supra, 
in  the  majority  report  in  Shlel  v.  Thayer, 
supra,  and  In  the  minority  report  in  Baldwin 
V.  Trowbridge,  supra ;  that  the  powers  con- 
ferred by  section  4  of  article  1  of  the  federal 
Constitution  were  not  given  to  the  members 
who  composed  the  Legislature  of  a  state,  but 
to  the  Legislature  Itself  as  it  had  been  es- 
tablished by  the  people  of  that  state  In  their 
Constitution,  and  that  in  carrying  ont  this 
direction  of  the  federal  Constitution  the  Leg- 
islature should  not  act  Independently  and  In 
disregard  of  the  provisions  of  the  state  Con- 
stitution, but  in  conformity  therewith,  un- 
less such  provisions  were  In  conflict  with  the 
Constitution  of  the  United  States.  As  we 
have  pointed  out  to  Tour  Excellency,  which 
of  these  views  should  prevail  the  courts  In 
the  several  states  have  no  power  definitely 
to  determine.  The  Senate  itself  Is  the  sole 
judge.  What  its  action  will  be  in  a  particu- 
lar case  it  is  Impossible  to  predict 

O.  FRANK  PARKHURST. 

WILLIAM  H.  SWEBTLAND. 

WAI/TBR  B.  VINCENT. 

DARIUS  BAKER. 

CHARLES  F.  STEARNS. 


LAWSON  V.  BURGEE  et  al.    (No.  80.) 

(Court  of  Appeals  of  Maryland.    Nov.  15,  1917. 

Motion  for  Reargument  Denied  April 

4,  1918.) 

1.  Wn.i;g  «=»618— Tbbminablb  Estate— Lifb 

ESTATK— INCOJO!. 

Where  a  will  gave  testator's  wife  for  her 
and  her  son's  support  the  net  proceeds  of  the  in- 
come of  the  entire  estate  during  widowhood,  and 
$1,000  if  she  remarried,  and  directed  that  the 
balance  should  go  to  the  son,  etc.,  the  widow  was 
not  entitled  to  possession  of  the  corpus  of  the 
estate,  for  a  life  estate  in  the  widow  was  not 
created,  but  an  estate  terminable  by  her  remar- 
riage, and  where  she  did  not  remarry  during  the 
entire  period  of  her  life  she  was  entitled  to  share 
in  the  net  proceeds  of  the  income,  and  on  her 
death  the  entire  estate  became  payable  to  the 
■on. 


2.  EXBCTTTOBS  AND  ADIOmSTBATOBS  ^=>S2  — 

Management  or  Pbopebtt— Dibeotion  oi 

Court. 
Where  testator  gave  his  widow  an  estate  in 
income  terminable  by  remarriage,  when  she 
should  have  $1,000,  but  she  did  not  remarry, 
so  that  she  was  entitled  to  share  in  tlie  income 
all  her  life,  and  on  her  death  the  entire  estate 
became  payable  to  her  son,  the  devise  came 
within  the  provisions  of  Code  Pub.  Gen.  Lawa 
1004,  art  93,  i  10,  that  whenever  under  a  wiU 
it  shall  be  necessary  for  an  executor,  etc.,  to  re- 
tain personal  estate,  as  where  money  is  directMl 
to  be  paid  at  a  distant  period,  or  on  contingency, 
any  court  of  equity  shall  have  power,  on  appU- 
cation  of  sucb  executor,  etc.,  to  decree  or  give 
directions  thereto. 

3.  Executors  and  Aduinistbators  €=3466- 

ACCOUNTINO — RlXEASE      FKOM      WiDOW— Er- 

fect. 
Where  testator  devised  to  bis  widow  an  es- 
tate in  income  terminable  on  remarriage,  and 
gave  the  property  to  her  son  after  her  death,  the 
release  executed  to  the  executors  by  the  widow 
alone  cannot  be  relied  upon  by  the  surviving  ex- 
ecutor as  a  defense  to  the  son's  claim  after  ber 
death,  being  at  most  a  prima  facie  dischargie 
only  SO  far  as  the  widow  was  concemal,  and 
open  to  explanation. 

4.  Patijent  «=>65(3)— Pbehdmptioh  or  Pat- 
hent— Notes— Possession  bt  Makes. 

Possession  of  a  note  in  the  hands  of  the 
maker  raises  a  presumption  of  payment  throw- 
ing the  burden  on  plaintiff  to  snow  that  it  has 
not  been  paid. 

6.  Executors  and  ADinNisrsAToss  iS=>473, 
474(4)— Faixubb  TO  Keep  Aooountb— Pbe- 

SUMPTION.  . 

Where  no  distinct  and  dear  accoonts  have 
been  kept  by  an  executor,  doubts  which  arise 
must  be  taken  most  strongly  against  him,  and 
against  his  personal  representatives. 

Appeal  from  Circuit  Court,  Frederick 
County,  In  Ekiulty;  Hammond  Umer  and 
Edward  C.  Peter,  Judges. 

Suit  by  John  W.  Lawson  against  McSherry 
Burgee  and  Gabriel  Burgee,  executors,  etc 
of  William  P.  N.  Lawson,  deceased.  From 
a  decree  dismissing  the  bill,  plaintiff  appeals. 
Reversed  and  remanded. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

Leo  Weinberg,  of  Frederick,  and  H.  Mau- 
rice Talbott  of  Rockville,  for  appellant  H. 
KelBer  De  Lanter  and  Milton  G.  Dtner,  both 
of  Frederick  (Umer  &  Umer,  of  Frederick, 
on  the  brief),  for  appellees. 

STOCKBRIDGE,  3.  John  W.  Lawstn  histl- 
tuted  a  suit  at  law  in  1912  against  the  appel- 
lees In  this  case  to  recover  the  sum  of  $1,- 
177.57,  with  Interest  as  moneys  l>elonging  to 
him  under  the  will  of  Gabriel  L.  Lawson. 
That  salt  terminated  in  a  directed  verdict 
for  the  defendants,  and  the  ruling  which  led 
to  this  result  was  affirmed  by  this  court  in 
121  Md.  203,  88  AtL  121,  but  in  affirming  that 
judgment  It  was  stated  that  it  was  "without 
prejudice  to  the  appellant  taking  audi  further 
proceedings  as  may  be  proper,  according 
to  the  facts  of  the  case,  to  protect  his  in- 
terest and  recover  the  fund."  On  the  20th 
of  May,  1914,  the  bill  In  this  case  was  filed. 


«c»For  other  cases  see  sam«  topic  and  KBY-NVUBBR  la  all  Ker-Mumbered  Dlsaats  lud  lulexet 


Digitized  by 


Google 


Md.) 


LAWSON  ▼  BUBGEE 


617 


and  the  present  appeal  Is  from  tbe  decree  of 
the  drcult  court  for  Frederick  county,  In 
equity,  dismlsslngl  the  bill  of  complaint 
Tbe  issues  wblch  are  raised  in  the  case  are 
for  the  most  part  questions  of  fact,  rather 
than  questions  of  law. 

Gabriel  L.  liawson  died  in  the  year  1881, 
leaving  a  last  will,  which  was  duly  admitted 
to  probate  in  the  orphans'  court  of  Frederick 
county.  He  left  surviving  him  a  widow, 
Sarah  W.  Lawson,  and  an  only  son,  the  plain- 
tiff in  this  case.  After  bequeathing  a  cer- 
tain horse  to  his  widow,  the  will  continues: 

''I  also  give  and  bequeath  unto  my  wife,  Sa- 
rah W.  Lawson,  for  the  support  of  ber  and  my 
son,  John  W.  llawson,  the  net  proceeds  ot  the 
inrame  of  my  entire  estate  during  her  widow- 
hood, and  if  she  remarries  again  she  is  to  have 
one  thoosand  dollars  out  of  my  estate,  and  the 
balance  is  to  go  to  my  son,  John  W.  Lawson; 
and  if  the  net  proceeds  of  the  Income  of  my  es- 
tate does  not  or  is  not  sufficient  for  the  support 
of  my  wife,  Sarah  W.  Lawson,  and  my  son, 
John  W.  Lawson,  and  also  to  school,  he  is  to 
have  out  of  my  estate  two  hundred  dollars  an- 
nually after  be  is  fifteen  years  of  age  until  he 
is  twenty  one  years  of  age  for  the  use  of  school- 
ios  him.  I  also  leave  my  real  estate  to  be  dis- 
posed of  according  to  the  best  judgment  of  my 
eipcutors,  either  to  be  rented  or  sold  or  dis- 
po<:p<1  of  in  any  way  according  as  they  think 
best." 

The  will  then  appoints  his  brothers  John 
H.  Lawson  and  Willlani  P.  N.  Lawson  as 
executors.  The  executors  passed  three  ac- 
counts In  the  orphans'  court,  the  last  one 
in  November,  188Q.  In  1888  John  H.  Law- 
ran  died,  leaving  William  P.  N.  Lawson  as 
surviving  executor.  Mrs.  Sarah  W.  Lawson 
died  in  1910,  and  William  P.  N.  Lawson, 
the  surviving  executor,  died  in  IMl. 

The  present  litigati<m  arises  out  of  the 
third  administration  account  in  the  estate 
of  Gabriel  L.  Lawson.  By  the  first  account 
of  the  executors  there  was  shown  a  balance 
due  the  estate  in  the  hands  of  the  executors 
of  $1,1T7.57.  This  amount  was  carried 
through  the  second  and  third  accounts,  there 
being  added  to  it  in  each  of  these  accounts 
interest  upon  that  sum,  together  with  the 
proceeds  of  crops  raised  on  the  farm.  These 
net  proceeds  in  the  second  and  third  ac- 
oonnta  appear  as  paid  over  to  the  widow, 
and  annexed  to  the  third  account  is  what 
professes  to  be  a  distribution  of  the  balance 
of  $1,177.57  In  these  words: 

"To  John  H.  Lawson  and  William  P.  v 
Iawsod,  executors,  for  the  use  of  Sarah  W. 
I'SK'son  and  John  W.  Lawson,  as  expressed  by 
the  wUl  $1,177.57." 

It  ia  for  the  purpose  of  recovering  this 
balance,  that  the  present  bill  was  filed. 
There  is  no  claim  made  on  behalf  of  the  de- 
fendants that  the  sum  above  named  was 
paid  to  either  Mrs.  Lawson  or  John  W. 
I<aw8on  at  the  time  of  the  statement  of  the 
account  What  is  claimed  is  that  it  was  paid 
over  at  some  subsequent  date,  1900,  and  that 
a  release  was  given  to  the  executors  there- 
for, which  operates  to  discharge  the  estate 
of  William  P.  N.  LftWBon  from  all  liability. 
This  release  was  signed  only  by  "S.  W.  Law- 


son,"  and  the  first  consideration,  therefore, 
is  whether  under  the  language  of  the  will  of 
Gabriel  L.  Lawson  Mrs.  lAwson  was  en- 
titled to  the  entire  property,  so  that  she 
could  give  full  and  complete  discharge  there- 
for, or  whether  she  was  in  the  petition  of  a 
life  tenant  merely,  or  tenant  upon  condition 
under  a  will  which  did  not  by  its  terms  au- 
thorize the  turning  over  to  her  by  the  exec- 
utors of  the  corpus  of  the  estate.  There 
have  been  numerous  adjudications  upon  wills 
of  the  same  or  similar  phraseology,  and  these 
were  very  fully  and  carefully  considered  in 
the  case  of  Smith  v.  Michael,  U3  Md.  10, 
77  Atl.  282.  It  rarely  occurs  that  any  two 
cases  are  identical,  and  therefore  in  every 
instance  recourse  must  be  had  to  the  lan- 
guage of  the  testator  in  his  will,  and  to 
ascertain  from  it,  if  possible,  what  bis  real 
intent  was. 

[1]  If  now  we  turn  to  Mr.  Lawson's  will 
and  examine  carefully  the  provision  already 
quoted,  it  is  apparent  that  there  is  neither 
express  authority  or  a  clearly  declared  la- 
tent that  his 'Widow  was  to  have  possession 
of  the  corpus  of  the  estate;  what  was  in- 
tended was  tliat  the  net  proceeds  of  the  In- 
come, and  nothing  else  was  to  be  paid  from 
year  to  year  to  his  widow  and  son.  A  Ufe 
estate  Is  not  created,  but  an  estate  terminable 
by  the  remarriage  of  his  widow ;  in  which 
contingency  she  was  to  receive  the  sum  of 
$1,000,  and  the  balance  was  to  be  payable 
to  his  son.  As  matter  of  fact  Mrs.  Lawson 
did  not  remarry,  and  therefore  during  the 
entire  period  of  her  life  was  entitled  to  share 
in  the  net  proceeds  of  the  income,  and  not 
having  remarried  the  provision  for  the  pay- 
ment of  $1,000  did  not  come  into  operation, 
and  upon  her  death  the  entire  amount  be- 
came payable  to  John  W.  Lawson. 

[2,  3]  These  facts  brought  this  devise  under 
the  provisions  of  section  10  of  article  93  of 
the  Ck>de,  as  In  the  case  of  Smith  v.  Michael, 
supra,  and  the  release  executed  in  1900  can- 
not be  relied  upon  as  a  defense  to  the  present 
claim.  That  was  at  most  a  prima  facie  dis- 
charge only  BO  far  as  S.  W.  Lawson  was  con- 
cerned, and  open  to  explanation.  The  course 
of  the  surviving  executor  after  the  date  of 
the  release  shows  that  be  did  not  regard  him- 
self as  discharged  from  the  duties  Imposed 
upon  him  by  the  will,  as  receipts  were  offered 
in  evidence  for  the  payment  to  Mrs.  Lawson 
of  the  net  income  from  the  farm  for  the  years 
1903,  1904.  1905  and  1907. 

Judge  Worthington,  who  acted  as  counsel 
for  the  executors,  was  called  as  a  witness  by 
the  present  defendants  for  the  purpose  of 
showing  that  the  sum  of  $1,177.57  was  paid 
over  to  Mrs.  Lawson  about  the  time  of  the 
date  of  the  release,  not  in  cash,  but  in  the 
form  of  a  note,  which  he  said  Included  the 
$1,177.57,  and  also  about  $400,  the  amount 
of  the  income  derived  from  the  farm  for  the 
year  preceding  the  giving  of  the  note.  Much 
of  Judge  Worthington'a  testimony  is  clearly 
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inadmissible,  bat  without  stopping  to  dis- 
cuss the  numerous  exceptions  taken  to  the 
various  parts  of  his  testimony,  even  If  It 
were  admitted,  the  result  would  have  to  be 
the  same. 

The  onla  note  produced  In  evidence  is  one 
dated  July  ^  1909,  for  the  sum  of  $1,590. 
This,  it  is  argued,  was  the  renewal  of  an 
earlier  note  for  the  same  amount,  and  color 
is  given  to  this  by  the  fact  that  in  the  re- 
ceipt given  for  the  income  from  the  farm 
for  the  year  1907,  it  is  recited  that  the  inter- 
est on  a  note  for  $1,590  at  5  per  cent  was 
paid  by  W.  P.  N.  Lawson  to  Mrs.  Lawson. 
That  receipt  speaks  of  the  note  as  being  one 
which  Wm.  P.  N.  Lawson,  "my  agent  under 
the  will  of  my  husband  •  •  •  owes  me." 
There  was  evidently  a  somewhat  loose  use 
of  language  in  the  phraseology  of  this  note. 
By  the  terms  of  the  distribution  annexed  to 
the  administration  account,  the  $1,177.57  was 
retained  by  the  executors  In  their  capacity 
as  executors,  and  not  as  agents,  and  the 
agency,  if  any  existed,  must  have  been  an 
agency  created  by  Mrs.  Lawson  with  regard 
to  the  farm. 

The  note  does  not  correspond  in  amount 
with  the  balance  whlCh  purported  to  have 
been '  distributed  under  Gabriel  Lawson's 
will,  and  there  is  no  explanation,  save  mere 
speculation,  as  to  how  the  amount  of  the  note 
was  arrived  at.  It  was  suggested  in  argu- 
ment that  the  note  was  referable  to  the  build- 
ing of  a  house  upon  the  farm,  which  had  been 
begun  before,  though  not  completed  until 
after  Mrs.  Lawson's  death,  and  there  Is  a 
written  agreement  contained  In  the  record  in 
regard  to  the  completion  of  the  house,  which 
bears  date  in  1910.  The  Indebtedness  on  the 
note  had  existed  since  before  the  year  1908, 
and  therefore  It  requires  a  very  violent 
stretch  of  the  imagination  to  associate  In 
any  manner  the  note  with  the  building  of 
the  bouse.  Moreover  it  is  testified  and  not 
contradicted  that  the  present  plaintiff  paid 
$1,740  towards  the  cost  of  building  the  bouse, 
and  that  In  addition  to  this  sum  Mr.  Wm.  P. 
N.  Lawson  had  the  proceeds  of  two  years 
crops  to  add  to  that  sum  in  order  to  pay  the 
cost  of  the  building.  It  is  therefore  impos- 
sible to  see  any  connection  between  the  build- 
ing of  the  house  and  the  note  for  $1,590. 

[4]  The  note  was  produced  in  evidence  by 
the  defendants,  thus  showing  its  possession 
in  the  hands  of  the  maker,  and  this  fact  rais- 
es a  presumption  of  payment,  and  the  burden 
was  thus  thrown  on  the  plaintiff  to  show  that 
It  had  not  in  fact  been  paid.  To  meet  this 
burden  the  plaintiff  produced  his  wife,  Elea- 
nor B.  Lawson,  Mr.  B.  Dorsey  King,  Mra 
Joseph  Howes,  and  Mrs.  Hattle  O.  King, 
each  of  whom  testified  that  shortly  before  the 
death  of  William  P.  N.  Lawson,  he  spoke 
of  owing  "Willie"  some  money  in  connec- 
tion with  his  father's  estate,  and  of  an 
earnest  desire  to  go  to  Frederick  and  have 
the  matter  settled  up.    None  of  these  wit- 


nesses, unless  it  be  the  wife  of  the  plain- 
tiff,  had  anything  in  the  nature  of  a  pecun- 
iary Interest  in  this  litigation,  and  each  wu 
clear  and  positive  In  her  testimony. 

All  that  the  defendant  produced  to  co1Ulte^ 
balance  this  was  the  testimony  of  Judge 
Worthlngton,  which  was  necessarily,  after 
the  long  lapse  of  time,  vague  and  uncertain, 
and  cannot  be  regarded  as  overcoming  the 
direct'  and  positive  evidence  on  behalf  of 
the  plaintiff.  The  defendants  further  relied 
upon  tertaln  credits  Indorsed  upon  the  back 
of  the  $1,690  note,  but  Inasmuch  as  this  note 
has  nothing  but  speculation  to  connect  It 
with  the  balance  distributed  by  the  executors 
by  their  third  administration  account,  these 
credits  may  have  been  entirely  proper  so  &r 
as  that  note  was  concerned,  and  yet  bare 
no  special  bearing  upon  this  case. 

It  would  seem  that  what  really  took  place 
was  that  Mr.  William  P.  N.  Lawson,  as  sur- 
viving executor,  commingled  the  money 
which  came  to  his  hands  as  executor  with 
his  own  moneys.  It  is  certain  that  he  did 
not  keep  a  clear,  distinct,  and  accurate  ac- 
count of  them  separate  from  his  own,  and 
if  the  $1,590  note  Is  to  be  regarded  as  em- 
bracing the  $1,177.57,  this  conclusion  is 
strengthened  by  the  phraseology  of  the  re- 
ceipt for  interest  given  in  1908,  where  the 
expression  is  "and  also  from  all  interest  on  a 
note  which  he  owes  me."  If  this  language 
be  taken  in  its  precise  meaning  the  note  rep- 
resents, not  an  indebtedness  as  executor,  but 
an  individual  Indebtedness. 

[S]  We  are  thus  brought  face  to  face  with 
another  presumption.  It  matters  little 
whether  Mr.  William  P.  N.  Lawson  is  to 
be  regarded  as  an  executor,  a  trustee,  or  an 
agent ;  the  presumption  with  regard  to  each 
is  the  same.  It  relates  to  all  persons  who 
occupy  a  fiduciary  relation. 

In  the  case  of  White  v.  Lincoln,  8  Vesey, 
363,  it  was  said  by  Lord  Eldon: 

"If  fall  and  accurate  aocoants  are  not  kept. 
all  presumptions  are  adversely  indulged  and  all 
obscuritieB  and  doubts  are  to  be  taken  most 
strongly  against  them." 

In  3  Pomeroy  on  Equity,  S  1063,  the  au- 
thor says: 

"A  failure  to  kee^  foil  and  accurate  accounts 
raises  all  presumptions  aeainst  the  trustee;  it 
may  subject  him  to  pecuniary  loss  by  rendering 
him  liable  to  pay  interest  or  chargeable  with 
moneys  received  and  not  duly  accounted  for; 
♦  *  •  these  accounts  must  clearly  distinguish 
between  the  trust  property  and  bis  own  indi- 
vidual assets,  for  the  two  should  never  be  min- 
gled in  the  accounts  nor  in  the  use." 

And  the  same  principle  is  laid  down  in  39 
Oyc.  464,  and  2  Corp.  Juris,  738. 

A  case  very  similar  to  the  present  one  was 
that  of  Richardson  v.  Van  Aukin,  5  App.  D. 
O.  209,  the  opinion  In  which  was  written  by 
Judge  Alvey.  In  this  he  carefully  reviews  a 
large  number  of  the  adjudicated  cases,  and 
quotes  the  language  already  repeated  from 
the  case  of  White  T.  Lincoln,  supra,  and 
says: 
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"The  principle  is  firmly  eatablished  that  trus- 
tees guardians,  executors,  or  agents  are  bound 
to  keep  clear,  distinct,  and  accurate  accounts, 
and  to  render  them  whenever  legally  demand- 
able.  The  onus  is  upon  them  to  show  how  the 
estate  intrusted  to  them  has  been  administered 
or  applied,  and  how  and  to  what  extent  they  are 
entitled  to  acquittance."  . 

A  long  list  of  cases  might  be  cited  to  tbe 
same  effect  and  for  the  most  part  In  identi- 
cal phraseology.  This  case  therefore  is  one 
in  which  a  prestuuption  of  payment  Is  im- 
paired, If  not  overcome,  by  the  evidence, 
where  no  distinct  and  clear  accounts  have 
been  kept,  and  gives  rise  to  obscurities  and 
doubts  which  must  be  most  strongly  talcen 
against  the  surviving  executor,  and  so  against 
his  personal  representatives.  The  decree  ap- 
pealed from  will  accordingly  be  reversed, 
and  the  case  remanded  for  further  proceed- 
ings. 

Decree  reversed,  and  canse  remanded;  the 
costs  to  be  paid  by  the  appellees  out  of  the 
estate  of  William  P.  N.  Lawson  In  their 
bands. 


DAVILA  V.  UNITED  FRUIT  CO. 
(No.  82.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Jan.  31,  191&) 

Specific  Pebfobhawce  «=s>30— Abbitbation 
— Sevebable  Contbacts. 
A  contract  to  purchase  64,000  acres  of  land, 
the  price  of  3,750  acres,  worth  about  25  per 
cent  of  the  whole,  to  be  ascertained  by  arbitra- 
tion, cannot  be  specifically  enforced  in  whole  or 
in  part. 

Appeal  from  Court  of  Chancery. 

BUI  for  specific  performance  by  Manuel 
Davila  against  the  United  Fruit  Company. 
Decree  for  defendant,  and  complainant  ap- 
peals.   AflSrmed. 

The  opinion  of  Vice  Chancellor  Foster  In 
the  lower  court  was  as  follows : 

This  is  a  motion  to  dismiss  the  bill  of  com- 
plaint filed  in  this  cause  to  compel  the  specific 
performance  of  a  contract  alleged  to  have  been 
entered  into  by  the  defendant  for  the  purchase 
of  lands  in  the  republic  of  Columbia,  and,  in 
addition,  to  have  the  defendant  submit  to  arbi- 
tration the  question  of  the  value  of  some  of  the 
lands  referred  to  in  the  contract,  or,  in  the  al- 
ternative, to  have  the  court  ascertain,  by  such 
proof  and  means  as  shall  seem  equitable,  the 
reasonable  and  fair  value  of  such  lands.  The 
contract  set  out  in  the  bill  consists  of  two  pa- 
pers, one  referred  to  as  the  option,  dated  No- 
vember 3,  1911,  and  the  other  a  telegram  dated 
October  24,  1912,  claimed  to  be  an  acceptance  of 
the  option,  signed  by  one  Montejo,  the  agent  of 
the  defendant. 

The  portion  of  the  option  involved  in  this  ac- 
tion reads  as  follows:  "The  said  Davila  fur- 
ther agrees  to  give  the  United  I^uit  Company 
an  option  to  purchase  at  any  time  within  one 
rear  all  the  remaining  lands  in  the  Santisima 
Trinidad  de  Aracataca  and  La  Concepcion  and 
other  lands  adjacent  and  owned  or  controlled  by 
the  said  Davila.  The  price  to  be  paid  for  uncul- 
tivated lands  shall  be  $20  gold  per  hectare;  the 
price  to  be  paid  for  cultivated  land  shall  be  the 
lair  value  agreed  by  the  parties  or  fixed  by  three 


arbitrators,  one  chosen  by  each  party  and  one 
by  the  two  so  chosen." 

The  telegram  of  acceptance  as  set  out  in  the 
bill  of  complaint,  reads  as  follows:  "October 
24,  1912.  Santa  Marta,  Manuel  Davila,  Bo- 
gota. Exercising  the  option  given  by  you  to  the 
company  in  agreement  of  Kovember  3d  of  last 
year.  Company  formally  notifies  yon  that  it  pur- 
chases your  remaining  lands  in  the  Santisima 
Trinidad  tract  bounded  on  the  north  by  the  river 
Sevilla,  on  the  east  by  the  Valle  Dupar  high- 
way, on  the  south  by  the  river  Aracataca,  on  the 
west  to  the  swamp  or  inundated  lands  (Anega- 
dizos)  of  the  Cienega  Grande.  Appoint  attorney 
to  execute  deed.  Xour  affectionate  friend,  Mon- 
tejo." 

The  bill  alleges  that  the  total  area  of  the 
lands  agreed  to  be  sold  was  25,580  hectares 
and  5,000  square  meters;  that  of  this  total 
area  24,580  hectares  and  5,000  square  meters  is 
uncultivated  land  and  1,000  hectares  is  cultivat- 
ed land  or,  stated  in  terms  with  which  we  are 
more  familiar,  the  entire  tract  contained  ap- 
proximately 64,000  acres,  of  which  3,750  acres 
were  cultivated.  The  bill  further  alleges  that 
complainant  has  at  all  times  been  ready,  will- 
ing, and  able  to  execute  a  deed  for  the  lands 
in  accordance  with  the  terms  of  the  contract, 
and  that  he  has  repeatedly  requested  defendant 
to  appoint  a  time  and  place  for  the  perform- 
ance of  the  contract,  and  that  this  defendant  has 
failed  and  neglected  to  do. 

A  number  of  reasons  have  been  assigned  in 
support  of  the  motion  to  dismiss,  but  in  view  of 
the  conclusion  which  I  have  reached,  it  will  not 
be  necessary  to  refer  to  more  than  one  of  them, 
viz.:  The  bill  cannot  l>e  maintained  because  it 
seeks  a  decree  for  the  enforcement  of  an  agree- 
ment to  arbitrate,  or,  in  the  alternative,  to  fix 
the  price  which  the  defendant  is  to  pa;  for  the 
lands  claimed  to  be  covered  by  the  alleged  con- 
tract 

This  objection  states  substantially  what  was 
held  by  the  Chief  Justice  in  delivering  the  opin- 
ion of  the  court  in  the  case  of  the  City  of  Provi- 
dence V.  St.  John's  Lodge,  2  R.  I.  46,  and 
quoted  with  approval  by  Chancellor  Green  in 
our  leading  case  of  McKibbin  v.  Brown,  14  N. 
J.  Eq.  13,  aflirmed  15  N.  J.  Eq.  498,  when  he 
said:  "It  is  undoubtedly  true  that  a  court  of 
equity  will  not  enforce  a  contract  of  sale  wliere 
the  price  is  to  be  fixed  by  the  parties,  or  by  arbi- 
trators to  be  chosen  by  the  parties,  and  for  the 
plain  reason,  that  the  contract  sought  to  be  en- 
forced is  incomplete  in  an  essential  particular, 
and  the  court  have  no  power  to  substitute  them- 
selves or  a  master  to  fix  the  price  in  the  place  of 
the  parties  or  of  arbitrators  to  be  chosen  by  the 
parties.  This  would  be  not  to  enforce  an  ex- 
isting contract  of  the  parties,  but  to  make  one 
for  them." 

By  the  terms  of  the  option  before  us,  the  price 
to  be  paid  for  the  cultivated  land  is  "the  fair 
value  agreed  upon  by  the  parties  or  fixed  by 
three  arbitrators,  one  chosen  by  each  party  and 
one  by  the  two  so  chosen."  And  it  appears  that 
the  contract  is  in  this  respect,  at  least,  incom- 
plete and  uncertain,  because  the  price  to  be  paid 
for  the  cultivated  land  was  still  a  matter  for 
negotiation  at  the  time  the  telegram  of  accept- 
ance of  the  option  was  received  by  complainant 

In  the  course  of  his  opinion  in  McKibbin  v. 
Brown,  supra,  Chancellor  Green  stated  the 
doctrine  which  has  been  uniformlj;  followed  in 
the  cases  of  our  state,  when  he  said:  "No  spe- 
cific performance  of  a  contract  can  be  decreed  in 
equity  unless  the  contract  be  actually  concluded 
and  be  certain  in  all  its  parts.  If  the  matter 
still  rests  in  treaty,  or  if  the  agreement  in 
any  material  particular  be  uncertain  or  unde- 
fined, equity  will  not  interfere.  Fry  on  Spec. 
Per.  §^  164,  203.  'I  lay  it  down  as  a  general 
proposition,'  said  Lord  Rosalyn,  'to  which  I 
know  no  limitation,  that  all  agreements,  in  order 
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to  be'  executed  In  this  court,  must  be  certain 
and  defined.'  Lord  Walpole  v.  Lord  Oxford,  3 
Vea.  420.  The  same  doctrine  is  uniformly  rec- 
ognized in  aU  the  cases.  English  and  American." 

In  the  later  case  of  Woodruff  v.  Woodruff, 
44  N.  J.  Eq.  349,  16  Atl.  4,  1  L.  B.  A.  380, 
where  the  contract  provided  that  complainant 
might  purchase  back  his  interest  in  the  farm  at 
a  valuation  to  be  made  by  two  disinterested 
parties,  one  to  be  selected  by  the  complainant 
and  the  other  by  the  representative  of  Patrick 
Woodruff,  and  Patrick's  representative  refused 
to  name  a  valuer,  Chancellor  McGill  quoted 
with  approval  from  Fry  on  Spec.  Perf.  $  163, 
that:  "If  the  contract  be  between  A.  and  B.  to 
sell  and  buy  at  such  a  price  as  valuers,  to  be 
named  by  them,  shall  fix,  it  seems  that  either 
A.  or  B.  may  refuse  to  name  a  valuer,  and  the 
contract  will  remain  incapable  of  completion, 
without  any  liability  on  the  part  of  the  refusing 
party." 

In  the  case  of  Domestic  Telegraph  Co.  v. 
Metropolitan  Telephone  Co.,  89  N.  J.  Eq.  160, 
the  contract  sought  to  be  enforced  provided 
that  on  the  expiration  of  the  first  license,  and 
in  a  certain  contingency,  the  complainant  sbould 
have  the  first  right  of  acquiring  a  license,  and 
the  relief  sought  was  to  compel  the  defendant 
to  specifically  perform  this  contract  by  granting 
to  complainant  a  new  license  "upon  such  terms 
as  may  be  determined  by  the  court."  Vice 
Chancellor  Van  Fleet,  citing  McKibbln  v. 
Brown,  supra,  Potts  t.  Whitehead,  20  N.  J. 
Eq.  55,  and  Waterman  on  S.  P.  f|  141,  152, 
held  tbat  courts  of  equity  may  compel  the  spe- 
cific performance  of  a  contract  which  the  par- 
ties have  agreed  upon  and  which  is  sufficiently 
certain  and  definite  in  its  terms  to  enable  the 
Court  to  see  what  they  meant,  but  that  it  was 
entirely  beyond  the  power  of  any  judicial  tri- 
bunal to  make  a  contract  for  litigants,  or  com- 
pel tbem  to  make  a  contract  with  each  other. 

Until  the  contract  has  been  concluded  be- 
tween the  parties  and  its  terms  definitely  ascer- 
tained, an(I  while  negotiations  are^  pending  over 
matters  relating  to  the  contract,  and  which  the 
parties  regard  as  material  to  it,  although  as  to 
some  matters  they  may  be  agreed,  specific  per- 
formance will  not  be  decreed.  Brown  t.  Brown, 
33  N.  J.  Eq.  650. 

In  affirming  the  opinion  of  Vice  Chancellor 
Van  Fleet  on  appeal,  Domestic  Tel.  &  Tel. 
Co.  T.  Metropolitan  Tel.  &  Tel.  Co.,  40  N.  J. 
Eq.  287,  no  opinion  of  the  majority  of  the 
court  is  reported,  but  Mr.  Justice  Magie  in  his 
dissenting  opinion,  at  page  303,  said:  "Where 
contracts  have  left  terms  to  be  fixed  by  arbitra- 
tion, and  one  of  the  contracting  parties  has  re- 
fused to  enter  into  the  arbitration  according 
to  the  contract,  courts  of  equity  have  declined 
to  compel  the  refusing  party  to  enter  into  the 
arbitration  he  has  contracted  for.  This  refusal, 
I  apprehend,  is  grounded  on  the  general  rule 
that  courts  of  equity  will  not  specifically  en- 
force an  agreement  to  submit  any  matter  of 
difference  between  parties  to  such  a  tribunal." 

In  the  early  case  of  Copper  v.  Wells,  1  N.  J. 
Eq.  10,  Chancellor  Vroom  said:  "The  principle 
is  well  settled  that  the  court  has  no  power  to 
compel  a  party  to  appoint  an  arbitrator,  and 
of  course  that  a  specific  performance  cannot 
be  decreed."  And  to  the  same  effect  is  Van 
Doren  v.  Robinson  et  al.,  16  N.  J.  Eq.  256. 

Counsel  for  complainant,  while  recognizing 
generally  the  rule  followed  in  the  foregoing 
cases,  contends,  however,  that  the  stipulation 
in  this  contract  to  the  effect  that  the  price  to 
be  paid  for  the  cultivated  land  is  to  be  fixed 
by  the  parties  or  by  arbitrators  named  by  them 
is  but  a  ^ubsidiary  and  unimportant,  and  not  an 
e^sentih^  or  material  part  of  the  contract,  and 
therefore  brings  the  case  within  the  exception 


to  the  rule,  explamed  in  E^  on  Spec.  Per.  (ath 
Ed.)  p.  179,  i  364,  viz.:  "That  equity  exercises 
jurisdiction  in  such  cases  on  the  view  that 
such  contracts  are  substantially  for  the  sale  of 
the  property  at  a  fair  price,  the  mode  of  ascer- 
tainment, though  indicated  b:^  the  contract,  be- 
ing subsidiary  and  nonessential,  so  that  if  the 
mode  of  ascertainment  has  Biiled  the  court 
will  have  recourse  to  some  other  means  of  com- 
ing at  the  fair  price  and  of  thus  carrying  iato 
effect  the  contract  in  its  essential  parts." 

The  argument  advanced  to  brin^  this  case 
within  the  exception  is  tbat  the  cultivated  lands 
on  which  the  price  is  to  be  fixed  represent  oul; 
6  per  cent  of  the  total  area  to  be  conveyed; 
that  these  lands  being  under  cultivation,  bear- 
ing growing  crops,  which  must  fluctuate  in 
value  from  season  to  season,  it  is  therefore  ob- 
vious tbat  neither  the  parties  nor  arbitrators 
could  determine  the  fair  value  of  this  improved 
parcel  until  defendant  had  exercised  its  option 
to  purchase  and  fixed  a  time  at  which  title 
should  pass. 

The  difficulty  with  the  proposition  thus  ad- 
vanced is  that  it,  in  effect,  claims  tbat  the  con- 
tract is  not  to  be  regarded  as  an  entirety,  and 
that  the  part  relating  to  the  cultivated  lands 
may  be  severed  from  the  rest  of  it.  I  am  un- 
able to  adopt  this  view,  and  I  am  also  unable 
to  reach  the  conclusion  that  the  provision  of 
the  contract  relating  to  the  mode  of  ascertain- 
ing the  value  of  the  cultivated  lands  is  a  non- 
essential and  not  a  material  part  of  the  con- 
tract. .  While  it  is  true  such  lands  represent 
only  6  per  cent,  of  the  tract  to  be  purchased, 
they  amount,  however,  to  1,500  hectares  ac- 
cording to  the  bill,  and  in  the  bill  it  is  alleged 
that  this  cultivated  land  is  worth  $100  per 
hectare,  which  at  complainant's  own  valuation 
would  make  these  lands  worth  $150,000,  an 
amount  which  I  am  unable  to  say  is  unimpor- 
tant or  insignificant  At  the  valuation  fixed  by 
complainant  for  the  cultivated  and  uncultivated 
lands  the  total  cost  of  the  property  would  be 
something  over  $600,000,  and  I  am  not  convinc- 
ed that  one-quarter  of  this  sum  is  so  immate- 
rial and  unimportant  that  the  court  should  ig- 
nore the  mode  agreed  upon  by  the  parties  for 
its  ascertainment,  and  should  compel  the  de- 
fendant to  pay  the  whole  or  such  part  there.if 
as  the  court  should  determine  was  fair  and  rea- 
sonable. This  would  not  be  enforcing  the  con- 
tract of  the  parties;  it  would  be  making  a  con- 
tract for  them. 

The  law  controlling  the  situation  before  me  is 
too  well  settled  to  leave  room  for  any  doubt, 
I  consider  the  value  of  the  cultivated  lands  to 
be  a  very  material  part  of  this  agreement,  and 
I  also  regard  the  method  of  ascertaining  this 
value,  which  the  parties  have  agreed  npon.  as 
an  essential  part  of  the  contract;  apparcndy 
by  this  contract  the  parties  themselves  so  regard 
it,  and  as  neither  fraud  nor  part  performance 
has  to  be  considered,  there  is  nothing  in  the 
case  to  justify  me  in  taking  it  out  of  the  general 
rule  denying  specific  performance  of  an  incom- 
plete contract 

A  decree  will  be  advised  that  the  bill  be  dis- 
missed. 

A.  O.  Streltwolf,  of  New  Brunswick,  and 
PUaner  J.  Eder  and  Dlx  W.  Noel,  both  of 
New  York  City,  for  appellant.  McCarter  4 
English,  of  Newark,  and  Louis  Aiarshall,  of 
New  York  City,  for  npprflee. 

PER  CURIAM.    The  decree  appealed  from 
will  be  aftlrmed,  for  the  reasons  stated  in  the 
opinion    filed   in   the   court   below   by  Vice 
1  Chancellor  Foster. 
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In  n  COUSlfAN'S  WILL. 


March  4, 


(PrencatiTe  Court  of  New  Jersey. 
1»18.) 

1  Insane  Pebsows  «=»26— Fihdiho  of  Ltt- 
NACT— Bjtect. 
The  finding  of  a  jury  in  a  Innacy  Inquisition 
that  testator  was  non  compos  mentis  on  a  cer- 
tain date,  and  without  lucid  intervals  during 
a  period  preceding  aiuch  date  within  which  the 
will  was  made,  is  only  prima  facie  evidence,  and 
may  be  overcome  by  satisfactory  evidence  of 
capacity.     ■ 

2.  Wills  «=»15T— Meketsiciotjs  Relations 
—Effect  on  Bequest. 

That  relatione  between  testator  and  the  un- 
divorced  wife  of  another  to  whom  testator  was 
engaged  were  meretricious  would  not,  of  it- 
self, defeat  a  gift  to  her. 

3.  Wills  «=w50— Mental  Capacitt. 

That  testator  comprehended  the  property 
he  was  about  to  dispose  of,  the  natural  objects 
«f  bis  bounty,  the  meaning  of  the  business  in 
which  he  was  engaged,  the  relation  of  each  of 
these  factors  to  the  othersj  and  the  distribution 
that  was  made  by  his  will,  was  sufficient. 

4.  Wills  «=3405— Contests— Costs  and  Ex- 

PENSES 

The  contest  being  justified,  costs  and  ex- 
penses thereof  will  be  ordered  paid  out  of  tes- 
tator's estate. 

In  the  matter  of  the  estate  of  Frederick  F. 
Coleman,  deceased.  On  application  lor  pro- 
bate of  wllL    Granted. 

See,  also,  103  Atl.  78. 

Wicoff  ft  Lannlng,  of  Trenton,  and  James 
D.  Carton,  of  Asbnry  Park,  for  proponents. 
C.  Russell  Rogers,  of  Asbury  Park,  and 
Thomas  H.  Brown,  of  Jersey  City,  for  con- 
testant. 

WALKER,  Ordinary.  On  December  8, 
1916,  a  petition  was  filed  in  the  prerogative 
office  by  Arietta  Coleman,  Rolinda  Coleman, 
and  Annie  E.  Wahl,  all  residing  In  this  state, 
the  executrlees  named  In  a  certain  paper 
writing  purporting  to  be  the  last  will  and 
testament  of  Frederick  F.  Coleman,  late  of 
Monmouth  connty,  who  departed  this  life  on 
November  27,  1916,  for  the  probate  of  the 
will  and  Issuance  of  letters  testamentary 
thereon,  no  caveat  having  been  filed  in  tho 
Monmouth  county  surrogate's  office  against 
the  probate  of  the  will  or  the  granting  of  ad- 
ministration upon  the  estate  of  the  deceased. 

Upon  the  will  being  presented  to  me  for 
probate,  the  proctors  for  proponents  very 
properly  Informed  me  that  the  decedent.  Dr. 
Coleman,  by  a  commission  in  the  nature  of 
writ  de  lunatlco  Inqutrendo  issued  out  of  the 
Court  of  Chancery,  executed  at  Freehold, 
Korember  3,  1916,  some  3  weeks  before  his 
death,  was,  by  a  jury,  found  to  be  non  com- 
pos mentis  and  without  lucid  Intervals  for  17 
months  prior  thereto,  bnt  asserted  that  they 
were  prepared  to  prove  that  the  doctor  was 
of  sound  and  disposing  mind,  memory,  and 
understanding  when  he  executed  the  will, 
October  16,  1915,  the  Inquisition  to  the  con- 
trary notwithstanding.  This  appearing,  I  di- 
rected that  the  will  should  be  offered  for  pro- 


hate  in  solemn  form,  so  that  every  one  inter- 
ested as  heir  at  law  or  next  of  kin  of  the 
deceased  should  have  notice.  Accordingly  an' 
order  was  entered  on  December  11, 1916,  that 
on  January  9, 1917,  the  petitioners  might  pro- 
ceed to  prove  the  will  by  witnesses  and  proofs 
on  due  notice  to  the  heirs  at  law  and  next  of 
kin  and  all  persons  concerned.  Citations 
were  Issued  and  returned  duly  served,  and 
the  taking  of  testimony  was  oommeuced  be- 
fore me  in  the  Prerogative  Court  on  Janu- 
ary 9,  1917.  At  the  end  of  the  day  adjourn- 
ment was  had  for  one  week,  and  on  the  day 
of  continuance,  January  16,  1917,  Mrs.  Ella 
McG  lathery,  a  sister  and  one  of  the  heirs  at 
law  and  next  of  kin  of  the  deceased,  appear- 
ed in  person  and  by  counsel,  and  desired  to 
he  heard  in  opposition  to  probate.  Counsel 
for  proponents  did  not  object,  provided  the 
would-be  contestant  were  put  upon  terms. 
Whereupon  I  ruled,  as  she  had  absented  her- 
self on  the  return  day  of  the  citation  with-, 
out  any  sufficient  excuse,  that  the  testimony 
already  taken  should  stand  without  any 
right  in  Mrs,  McGlathery  to  recall  the  vtrit- 
nesses  for  cross-examination,  but  with  the 
right  of  full  participation  in  the  proceedings 
from  that  point  on.  Thereafter  considerable 
testimony  was  taken  before  me,  and  de  bene 
esse  by  a  master  in  chancery,  both  in  and 
out  of  the  state. 

[1]  It  will  be  observed  that  the  finding  of 
the  jury  in  the  lunacy  Inquisition  stamped 
Dr.  Coleman  as  being  non  compos  mentis  on 
November  S,  1916,  and  without  lucid  inter- 
vals for  17  montlia  prior  thereto^  which 
would  run  back  to  April,  1915,  and  the  will 
was  made  within  that  period,  having  been 
executed  October  16,  1915. 

If  the  jury's  finding  of  lunacy  without 
lucid  Intervals  were  conclusive,  that  would 
end  the  case  in  favor  of  the  contestant, 
liut  the  finding  is  only  prima  facie  evl-' 
dence  of  the  facts  found,  and  may  be  over- 
come by  satisfactory  evidence  of  capacity  at 
the  time  the  will  was  made.  The  finding 
raises  a  presumption  against  the  validity  of 
the  testament,  one  which  is  not  cohduslve, 
but  which  may  be  rebutted. 

The  ease  of  Brady  v.  McBrlde,  39  N.  J.  Eq. 
495,  is  directly  in  point.  The  testatrix  made 
her  will  in  February,  1876.  In  November, 
1S79,  two  years  and  seven  months  after- 
wards, a  jury,  on  inquisition  of  lunacy,  found 
her  then  to  be,  and  to  have  been  for  three 
years  preceding,  of  unsound  mind,  thus  car- 
rying her  incapacity  back  for  a  period  of 
some  five  months  prior  to  the  execution  of 
her  Vlll.  Chancellor  Runyon,  sitting  as  Or- 
dinary in  the  Prerogative  Court,  observed 
(39  N.  J.  Eq.  at  page  500): 

"The  finding  of  the  jury  that  the  lunacy  had 
existed  for  three  years  is  not  conclusive.  Any 
presumption  whicn  it  raises  is  rebutted  by  the 
proof  that  the  testatrix  had  testamentary  ca- 
pacity at  the  time  of  the  making  of  the  will." 
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In  Sbarbero  ▼.  Miller,  72  N.  J.  Eq.  248,  at 
page  2m,  65  Atl.  at  page  478,  Vice  Chancel- 
lor Garrison  observed: 

"In  addition  in_  the  oral  testimony  delivered 
at  the  trial,  the  complainant  also  produced  and 
put  in  evidence  a  finding  of  a  commission  in 
lunacy  on  the  0th  day  of  September,  1903,  de- 
claring John  Barber  a  lunatic,  of  whom  subse- 
quently his  eldest  daughter  was  appointed 
guardian.  This  proceeding  was,  of  course,  ex 
parte,  and  is  only  prima  facie  evidence.  Mott 
V.  Mott,  49  N.  J.  Eq.  (4  Dick.)  192,  at  page  196 
[22  Ati.  997],  and  cases  cited;  Kern  v.  Eem, 
51  N.  J.  Eq.  (6  EMck.)  574,  at  page  583  [28 
AU.  837].  I  will  not  further  discuss  the  weight 
of  this  finding,  because,  while  in  a  doubtful 
case  I  should  give  great  weight  to  the  determi- 
nation of  commissioners  and  a  jury,  I  do  not 
see  that  it  is  entitled  to  any  more  than  prima 
facie  effect  in  the  face  of  a  fully-tried  issue  in 
tills  court" 

The  testator's  reason  for  not  leaving  any 
ot  his  property  to  his  sister,  Mrs.  McGlath- 
ery,  undoubtedly  was  that  he  had  been  es- 
tranged from  her  for  a  long  time,  and  his 
reason  for  making  Mrs.  Wabl  one  of  his 
benetlciarles  undoubtedly  was  the  fact  that 
he  was  engaged  to  be  married  to  her. 

Counsel  for  the  contestant,  Mrs.  McGlath- 
ets,  argues  that  Mrs.  Wahl  exercised  undue 
influence  upon  the  deceased,  and  they  sug- 
gest, although  they  do  not  pointedly  argue, 
that  her  relations  with  the  doctor  were  not 
altogether  proper,  because  they  were  engaged 
to  be  married  while  Mrs.  Wahl  was  the  wife 
of  another  man,  between  whom  and  her  a 
divorce  case  was  pending  at  the  time  of  Dr. 
Coleman's  death. 

[2]  The  testimony  does  not  disclose  that 
Mrs.  Wahl  in  fact  exercised  undue  Influence 
over  the  doctor,  and  even  if  It  were  shown 
that  their  relations  were  meretricious,  and 
they  were  not  so  shown,  that  of  itself  would 
not  operate. to  defeat  the  gift  to  her.  See 
Arnault  T.  Arnault,  52  N.  J.  Eq.  801,  31  AtL 
606;  In  re  WUlford's  WUl,  51  AU.  501;  Mid- 
dleton's  Case,  68  N.  J.  Eq.  584,  59  AtL  454, 
affirmed  68  N.  J.  Eq.  798,  64  Atl.  1134. 

[3]  The  questions  of  law  being  decided 
against  the  contestant,  the  case  resolves  It- 
self into  one  of  facts.  I  shall  not  discuss 
them.  To  my  mind  It  is  sufficient  to  say,  that 
they  clearly  show  that  the  testator  was  of 
sound  and  disposing  mind,  memory,  and  un- 
derstanding when  he  executed  his  will ;  that 
he  comprehended  the  property  he  was  about 
to  dispose  of,  the  natural  objects  of  his  boun- 
ty, the  meaning  of  the  business  in  which  he 
was  engaged,  the  relation  of  each  of  these 
factors  to  the  others,  and  the  distribution 
that  was  made  by  the  will.  His  mental  ca- 
pacity was  at  least  equal  to  that  See  Clif- 
ton V.  Clifton,  47  N.  J.  Eq.  227,  21  Atl.  333. 

[4]  The  contest  against  this  will  was,  how- 
ever, amply  Justified.  In  this  situation  the 
costs  and  expenses  of  the  contestant.  Includ- 
ing counsel  fees,  as  well  as  those  of  the  pro- 
ponents, will  be  ordered  to  be  paid  out  of  the 
testator's  estate.  These  will  be  settled  on 
application  and  on  notice. 


HEPBURN   V.    UNITED   WATER,    GAS   & 
ELECTRIC  CO.   et  aL      (No.   55.)    • 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  18,  1917.) 

PBAtJDTTIJtNT    CONVIBTANCKS    «=»96(4)  —  Par- 
EBENCES. 

Transfer  of  stodc  by  a  father  to  his  daugh- 
ter in  good  faith  in  payment  or  as  security  for 
money  he  had  borrowed  from  her  is  valid,  not- 
withstanding he  was  financially  involved, 
whether  or  not  he  had  originally  laid  the  foun- 
dation for  or  contributed  to  her  fortune: 

Api)eal  from  Court  of  Chancery. 

Suit  by  Jane  Shaw  Hepburn  against  the 
United  Water,  Gas  &  Electric  Company  and 
others.  From  an  adverse  decree,  defendant 
the  Pennslyvanla  Company  for  Insurance  on 
Lives,  etc.,  appeals.    Affirmed. 

The  following  Is  the  opinion  of  Vice  Chan* 
cellor  Learning  in  the  court  below: 

I  am  unable  to  entertain  a  doubt  touching  the 
disposition  that  should  be  made  of  this  case. 

The  primary  question  is  whether  or  not  tliis 
stock  was  transferred  by  Mr.  Shaw  to  Mrs.  Hep- 
bum  in  good  faith  and  for  valuable  considera- 
tion at  the  time  claimed.  I  would  have  been 
better  satisfied  in  this  case  if  Mr.  Shaw  hai) 
been  present  and  testified  touching  these  various 
transactions,  but  it  is  impossible  to  give  sub- 
stantial weight  to  an  adverse  inference  by  rea- 
son of  his  absence.  If  this  stock  was  in  fact 
transferred  in  good  faith  by  Mr.  Shaw  to  iiia 
daughter  for  valuable  consideration,  as  is  claim- 
ed, he  could  not  at  this  time  in  any  way  derogate 
the  title  of  his  daughter,  but  bis  testimony 
would  be  enlightened  and  ot  great  value,  wheth- 
er bis  attitude  may  at  this  time  be  friendly  to 
her  or  hostile. 

There  can  be  no  doubt,  I  think,  in  the  mind  of 
any  one  that  Mr.  Shaw  was  Indebted  to  bis 
daughter.  No  one  could  well  question  the  fact 
that  he  owed  her  $35,000,  even  had  he  testified 
to  the  contrary,  in  view  of  the  circumstance  that 
upon  his  own  books  there,  is  an  account  in  rec- 
ognition of  that  indebtedness.  So,  we  can  pro- 
ceed, in  any  event,  upon  the  assumption  and 
with  the  fixed  belief  that  be  was  honestly  in- 
debted to  his  daughter  in  an  amount  far  in  ex- 
cess of  the  value  of  tliese  certificates  which  are 
here  in  question.  It  matters  not  that  Mr.  Sliaw 
had  originally  laid  the  foundation  for  or  contrib- 
uted to  the  fortune  which  she  had,  if  he  in  fact 
Bubsequentiy  borrowed  from  her.  The  fact  that 
he  borrowed  $35,000  from  his  daughter  is  not 
only  declared  against  him  by  his  tiooks,  but  is 
fully  established  by  the  testimony  of  the  wit- 
nesses familiar  with  the  transacticsi.  It  fol- 
lows that,  owing  h^  this  money,  it  was  his 
privilege,  under  the  law  of  this  state,  to  prefer 
her  as  a  creditor,  however  much  be  may  have 
been  involved  in  his  financial  matters;  eyea 
thoue;h  he  was  at  the  time  insolvent  it  was  his 
privilege  to  pay  to  bis  daughter  a  debt  which 
he  honestiy  owed  her,  if  he  saw  fit  to  do  so, 
and  in  that  manner  constitute  her  a  preferred 
creditor.  He  had  like  power,  if  he  saw  fit,  to 
give  her  this  stock  by  way  of  security  for  the 
money  which  be  ow^  her. 

It  seemed  to  me  at  one  time,  in  listening  to 
the  testimony,  that  the  transfer  of  this  stock 
from  Mr.  Shaw  to  his  daughter  might  have  l>oen, 
in  legal  contemplation,  by  way  of  suretyship, 
rather  than  as  an  absolute  transfer  for  pay- 
ment, as  there  appears  to  have  been  no  definite 
amount  of  credit  agreed  upon ;  but  I  am  not  at 
all  snrc  that  that  is  so. 

Mr.  Hepboni  has  testified  positively  and  un- 
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equivocally  tliat  the  assignment  of  this  stock 
was  siKned  bj  Mr.  Shaw  in  his  presence  and 
witnessed  by  him  in  May,  1916,  and  that  the 
stock  c^^ificates  so  transferred  were  at  the 
same  time  deliTered  to  him  by  Mr.  Shaw. for 
Mrs.  Hepbnm  on  account  of  the  then  existing 
indebtedness  of  Mr.  Shaw  to  Mrs.  Hepburn.  If 
we  aro  to  doubt  that  this  stock  was  transfer- 
red in  that  manner  and  at  tha.t  time,  as  testi- 
fied to  by  Mr.  Hepburn,  and  for  the  purposes 
which  he  has  testified,  we  are  obliged  to  con- 
vict him  In  our  minds  of  willful  and  deliberate 
perjury.  So,  too,  if  we  aro  to  entertain  a 
donbt  that  in  January  preceding  Mr.  Shaw 
promised  to  do  what  Mr.  Hepburn  says  he  did 
in  May,  we  are  likewise  to  convict  Mrs.  Hep- 
bum  of  deliberate  perjury,  for  she  has  said  posi- 
tively and  unequivocally  that  in  January  her 
father  promised  to  turn  this  stock  over  to  her. 

It  is  undoubtedly  true  that  in  the  subsequent 
negotiations  of  Mr.  Hepburn,  touching  the  sale 
of  this  stock,  he  dealt  with  it  in  a  manner  that 
in  some  respects  indicated  that- it  really  belong- 
ed to  his  father-in-law;  but  wo  must  weigh 
those  transactions  in  the  light  of  the  negotia- 
tions that  were  then  pending.  It  is  not  reason- 
able, under  the  drcumstanccs  then  existing,  to 
suppose  that  Mr.  Hepburn  would  have  found 
it  necessary  at  every  or  even  any  stage  of  the 
proceedings  he  was  conducting  to  be  careful  to 
declare,  that  this  stock  was  the  property  of  his 
wife  or  that  it  had  been  transferred  to  her,  al- 
though not  in  her  name,  upon  the  books  of  the 
stock  company.  Had  he  observed  special  care 
to  make  altogether  unnecessary  declarations  of 
that  kind  it  would  have  created  more  suspicion 
in  my  mind  and  would  have  been  the  source  of 
more  patent  B\iggestion  of  some  understanding 
of  an  Improper  nature  between  him  and  bis 
&ther-in-Iaw,  with  a  view  of  avoiding  credi- 
tors of  his  father-in-law,  than  the  transactions 
which  did  transpire  suggest.  A  careless  atti- 
tude not  infrequently  suggests  innocence  of  pur^ 
pose.  He  knew,  as  has  been  shown^  that  at 
that  time  his  father-in-law  was  pecuniarily  em- 
barrassed. The  circumstance  that  he  did  not 
carefully  guard  against  any  conduct  or  state- 
ment indicating  that  this  stock  still  belonged 
to  his  father-in-law  indicates  quite  as  fully  his 
conditiwi  of  mental  security  in  his  own  then  un- 
challenged position  as  a  man  who  knew  that  the 
stock  bad  been  delivered  to  him  for  his  wife  in 
payment  of  a  debt  as  it  indicates  that  the  trans- 
action may  not  have  been  of  that  nature. 

In  a  great  number  of  suits  of  various  kinds 
that  have  been  tried  before  me  where  convey- 
ances or  transfers  have  been  made  and  an  at- 
tack upon  their  bona  fides  has  been  pending  un- 
der a  claim  that  they  were  only  simulated,  I 
have  almost  uniformly  observed  tiiat  the  careful 
and  studied  conduct  of  a  fraudulent  grantor  or 
grantee  to  avoid  doing  anything  or  saying  any- 
thing that  could  by  any  possibility  be  urged  as 
an  indication  of  the  want  of  bona  fides  in  the 
transfer  is  one  of  the  most  powerful  badges  of 
fraud  that  exists.  It  more  frequently  occurs 
that  the  failure  to  protect  oneself  and  to  guard 
against  a  future  claim  of  want  of  bona  fides  is 
evidence  of  good  faith. 

Now,  without  going  into  the  details  of  the  tes- 
timony of  the  case  or  discussing  in  detail  its 
different  aspects,  I  can  say  nothing  that  is 
really  more  forceful  than  to  merely  state  that 
1  fully  believe  that  Mr.  and  Mrs.  Hepburn  have 
told  the  truth  upon  the  witness  stand.  I  be- 
lieve that  this  money  was  due  to  her;  that  in 
January,  or  thereabouts,  her  father  promised  to 
turn  ttUs  stock  over  to  her  in  payment  of  the 
debt,  or  as  a  security  or  for  her  protection,  and 
that  later,  in  May,  he  did  turn  it  over  for  that 
purpose,  in  the  manner  testified  to  by  Mr.  Hep- 
bnm.  I  cannot  believe  that  either  of  those  two 
witnesses  have  testified  falsely,  and  if  that  is 
true,  as  I  believe  it  is,  there  remains  no  doubt 


touching  the  dispositioa  that  a  court  is  bound 
to  make  of  this  case.  The  stock  then  became 
the  property  of  Mrs.  Hepburn,  and  nothing  that 
transpired  after  that,  either  by  the  conduct  of 
Mr.  Shaw  or  by  that  of  his  creditors,  could  in 
any  way  militate  against  her  title.  As  owner 
of  the  stock  she  became  entitled,  and  is  now  en- 
titled, to  have  it  transferred  upon  the  books  of 
the  company  that  issued  it,  and  a  decree  will 
be  advised  directing  the  officers  of  that  company 
to  transfer  upon  its  books  in  the  usual  and  cus- 
tomary manner  these  certificates  of  stock  so 
that  tiiey  may  be  placed  in  the  name  of  Mrs. 
Hepburn. 

If  counsel  will  prepare  a  decree  of  that  na- 
ture and  submit  it  to  the  adversary,  to  see 
whether  there  is  any  objection  to  its  form,  I 
will  advise  it 

Grey  &  Archer,  of  Camden,  foij  appellant 
Pennslyvanla  Co.  for  Insurance  on  Lives,  etc. 
Bleakly  &  Stockwell,  of  Camden  (C.  J.  Hep- 
bum,  of  Philadelphia,  Pa.,  on  the  brief),  for 
respondent  Hepburn.  Lewis  Starr,  of  Cam- 
den, for  other  respondents. 

PER  CURIAM.  The  decree  is  affirmed 
for  the  reasons  stated  by  Vice  Chancellor 
Leaming. 


KREMELBERG  et  aL  v.  THOMPSON  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
July  18,  1917.) 

1.  Good  Wiix  «s»1  —  Elementb  and  In- 
stances. 

The  good  will  of  an  established  mercantile 
business  is  very  valuable  and  may  long  survive 
its  creator,  but  the  good  will  of  a  businew  of 
a  successful  professional  man  practicing  alone 
dies  with  him. 

2.  Good  Wrcx  e=>l  —  Bixmentb  and  In- 
stances. 

The  good  will  of  the  business  of  a  commis- 
sion merchant  originating  with  himself  and 
carried  on  without  fixed  capital  for  15  or  20 
years  resembles  that  of  a  doctor  or  lawyer, 
which  dies  with  its  creator. 
S.  Good  Wxti,  «=3>7  —  AccotJNTiNa  —  Soffi- 
oiKNOT  OF  Evidence. 

In  a  bill  for  an  accounting  to  charge  the  es- 
tate of  deceased  brother  of  complainant's  fa- 
ther with  certain  profits  on  the  theory  that 
the  good  will  of  a  commission  business  conduct- 
ed by  the  father  at  New  York  and  Baltimore 
came  into  the  hands  of  the  brother  in  trust 
and  thereafter  produced  large  profits  which  the 
brother  failed  to  account  for,  held,  under  the 
evidence  that  the  good  will  of  the  New  York 
concern  had  no  value. 

4.  Good  Wii,i*«=»7  — Accotjntinq  — Stjffi- 
oiENOT  of  Evidence. 

In  a  bill  for  an  accounting  to  charge  the  es- 
tate of  a  deceased  brother  of  complainant's  fa- 
ther with  certain  profits  on  the  theory  that  the 
good  will  of  a  commiBsion  business  conducted  by 
the  father  at  New  York  and  Baltimore  came 
into  the  hands  of  the  brother  in  trust  and  there- 
after produced  large  profits  which  the  brother 
failed  to  account  for,  held,  under  the  evidence, 
that  complainants  bad  received  all  the  benefits 
from  the  good  will  of  the  Baltimore  business  to 
which  they  were  entitled. 

5.  Wru-s  4=»610(1J— -Absolute  Bequests.- 

Under  will  devising  and  bequeathing  to  a 
brother  and  son  in  eoual  proportions  "all  my 
interest  in  the  following  business  houses  *  *  * 
and  the  assets  and  propertjy  of  every  kind  of 
said  houses,"  the  beneficiaries  took  absolutely. 
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6.  Wnxs  «=>743— SuBBENDKR  OF  Interest^ 
Right  to  Impose  Conditions. 

Where  devisees  surrendered  to  deceased's 
children  an  interest  worth  $50,000,  to  which 
devisees  were  entitled  under  the  will,  they  had 
the  right  to  impose  terms  and  conditiona 

7.  Trusts  €=3282  —  Duty  of  Trustee— Good 
Will. 

Where  testator  gave  all  his  interest  in  a 
commission  business  to  his  brother  and  a  son, 
and  the  son  deeded  his  interest  to  the  brother, 
the  brother,  who  declared  by  trust  deed  that 
the  property  bequeathed  was  held  in  trust  for 
testators  children,  could  discharge  his  whole 
duty  bj  calling  in  or  realizing  on  the  capital 
including  the  good  will  of  the  business  and  pay- 
ing it  over. 

8.  Trusts  €=»326— Completed  Arrangement 
— Disturbance. 

In  bill  for  accounting  against  a  trustee  on* 
der  a  trust  deed,  the  court  would,  after  a  lapse 
of  30  years,  be  reluctant  to  disturb  a  completed 
arrangement 

Mintum  and  Kallsch,  JX,  dissenting. 

Appeal  from  Court  of  Chancery. 

Bill  by  Harriet  Ella  Kremelberg  and  others 
against  Edith  K.  Thompson  and  others.  BUI 
dismissed,  and  complainants  appeal.  Af- 
flrmed. 

The  following  is  the  <9inion  of  Vice  Chan- 
cellor Stevens  in  the  court  below: 

l%i8  is  a  bill  for  an  ac<iounting.  The  com- 
plainants are  the  children  of  John  D.  Kremel- 
berg, late  of  the  city  of  Baltimore.  The  de- 
fendant is  the  daughter  and  sole  heir  at  law  of  J. 
George  Kremelberg,  deceased,  a  brother  of  John. 
The  effort  is  to  charge  George's  estate  with  a 
sum  amounting  to  several  hundred  thousand 
dollars,  on  the  theory  that  he  failed  to  account 
for  property  derived  from  his  brother,  which, 
it  is  said,  he  held  in  trust  for  complainants. 
The  property  in  respect  of  which  this  trust  ia 
alleged  to  have  arisen  was,  if  I  understand  com- 
plainants' position  aright,  Jolin  D.  Kremelberg's 
share  of  the  good  will  of  a  commission  business 
carried  on  by  him  in  New  Yorlc  and  Baltimore, 
which  after  his  death  came  into  the  hands  of 
George,  and  thereafter,  it  is  said,  produced  large 
profits.  The  defendant  denies  the  existence  of 
any  trust  unperformed.    The  facts  are  these: 

John  D.  Kremelberg  waa  at  the  time  of  his 
death,  in  May,  18S2,  a  commission  merchant,  en- 
gaged in  the  business  of  exporting  tohat'co.  The 
Baltimore  firm  was  known  as  J.  D.  Kremelberg 
&  Co.  Of  this,  John  D.  was  almost  sole  own- 
er, his  sou  Frederick  having  a  small  but  un- 
known and  negligible  i;iterest  that  had  been 
given  to  him  by  his  father.  The  New  York 
Brm  was  known  as  Kremelberg  &  Co.  It  con- 
sisted of  John  D.  KremelbeK,  whose  interest 
was  20  per  cent,,  of  J.  George  Kremelberg,  whose 
interest  was  40  per  cent,  and  of  Adolph  Eng- 
ler,  whose  interest  was  also  40  per  cent.  The 
business  had  no  fixed  capital,  but  John  had  al- 
lowed a  part  of  bis  profits  to  remain  undrawn, 
and  this  constituted  the  capital  for  both  firms. 
Other  than  this,  they  had  no  capital  and  no 
properly.  At  the  time  of  John's  death,  the  busi- 
ness appears  to  have  been  fairly  profitable,  and 
John  was  reputed  to  be  wealthy.  His  estate, 
however,  realized  only  $136,000,  of  which  $50,- 
000  came  from  the  sale  of  the  house  in  which  he 
lived.  His  will,  made  eight  years  before  he  died, 
contained  the  following  clauses: 

"I  give,  devise  and  bequeath  to  my  brother, 
George,  and  my  son  J.  Frederick,  in  equal  pro- 

Sortions,  all  my  interest  in  the  followiuK  business 
ouses,  namely,  Kremelberg  &  Co.,  New  York, 
J.  D.  Kremelberg  &  Co.,  Baltimore,  Kremelberg, 
Schaefer  &  Co.,  New  Orleans  [this  last-named 


firm  had  ceased  to  exist  at  Ut  death],  and  in  th< 

assets  and  property  of  every  kind  of  said  honses 
or  firms.  *  •  •  It  is  my  will  and  I  hereby 
direct  that  all  my  just  debts  and  funeral  ex- 
penses and  the  entire  interest  to  which  my  wife 
may  be  entitled  in  my  estate  real  and  personal, 
shall  be  paid  out  of  the  proceeds  of  the  rest  and 
residue  of  my  estate  above  mentioned,  so  that 
my  interest  in  the  business  houses  and  firms 
above  mentioned  and  devised  to  my  brother 
George  and  my  son  J.  Oederick  shall  remain 
wholly  undisturbed  and  be  in  no  way  interfered 
with.'* 

He  appointed  his  brother  George,  his  son  EVed- 
erirk  and  his  friend  Samuel  H.  Tagart  his  ex- 
ecutors. Of  these  only  Tagart  qualified.  He 
was  a  prominent  Baltimore  lawyer  and  a  per- 
sonal friend  of  the  family.  None  of  the  persons 
who  took  an  active  part  in  the  settlement  of 
John's  estate,  except  John's  daughter  Ella,  are 
alive.  His  two  sons  died  a  few  years  after  their 
father.  The  complainants  base  their  case  upon 
documents,  of  whose  contents,  it  ia  said,  com- 
plainants were  until  recently  ignorant,  and  these 
I  will  take  up  in  the  order  of  their  dates.  The 
first  is  the  notice  sent  out  by  the  surviving  part- 
ners: 

"Baltimore,  May  31,  1882— Sir,  It  is  our  pain- 
ful duty  to  inform  you  of  the  death  of  onr  high- 
ly esteemed  senior  partner,  Mr.  J.  D.  Kremel- 
berg, on  the  24th  instant  at  Philadelphia,  where 
he  had  gone  for  medical  advice. 

"The  business  in  Baltimore,  New  York  and 
Louisville  will  be  continued  as  heretofore. 
"Yours  very  respectfully, 

"J.  Fred  Kremelberg.l 

"George   Kremelberg,  f    New  York. 

"Ad.  Engler,  J 

"Julius  Wille,  Louisville." 

The  Inventory  of  testator's  tangible  property, 
made  in  July,  1882,  does  not  appraise  or  even  re- 
fer to  testator's  interest  in  the  two  firms.  The 
paper  next  in  order  of  date  is  a  deed  from  Fred- 
erick Kremelberg  to  his  Uncle  George,  dated  on 
December  4,  1S82,  by  which,  in  terms  that  are 
absolute  and  unconditional,  he  transfers  to  him 
all  his  "estate,  right,  title,  interest,  daim.  and 
demand  whatsoever  in  and  to  all  the  property 
devised  and  bequeathed  •  *  *  by  the  afore- 
said item  of  said  last  will  and  testament" ;  that 
is,  the  item  giving  John's  interest  in  the  busi- 
ness houses  above  mentioned.  Contemporane- 
ously, Greorge  executed  a  trust  deed  as  follows: 

"Know  all  men  by  these  presents,  that  where- 
as, by  deed  of  even  date  herewith,  perfected  be- 
fore the  execution  hereof,  John  Frederick  Krem- 
elberg conveyed  and  assigned  to  me  all  the  in- 
terest bequeathed  to  him  in  and  by  the  will  of 
his  father,  the  lote  John  D.  Kremelberg,  in  and 
to  the  business  houses  Kremelberg  &  Co..  New 
York,  J.  D.  Kremelberg  &  Co..  Baltimore.  Krem- 
elberg, Schaefer  &  Co.,  New  Orleans,  and  In  the 
assets  and  property  of  every  kind  of  said  houses 
and  firms:  Now  I  hereby  declare  that  the  said 
assignment  and  conveyance  to  me  was  made  and 
that  I  now  hold  the  said  property  in  trust  for 
the  said  John  Frederick  Kremelberg,  Elizabeth 
Virginia  Kremelberg,  Harriet  Ella  Kremelberg, 
John  Diedrich  Kremelberg,  Anna  Maria  Krem- 
elberg, and  Mary  Augusta  Kremelber:g,  in  equal 
proportions  share  and  share  alike." 

The  only  explanation  offered  as  to  why  this 
trust  deed  was  made  was  Frederick's  dissipated 
habits.  It  is  one  of  the  two  deeds  on  which 
this  action  ia  based.  The  other  trust  deed  bean 
date  of  May  4,  1883,  and  reads  as  follows: 

"Know  all  men  by  these  presents,  that  where- 
as John  D.  Kremelberg,  lato  of  the  city  of  Bal- 
timore, deceased,  in  and  by  bis  last  will  and 
testament  dated  the  18th  of  September,  1874, 
among  other  things,  devised  and  bequeathed  as 
follows,  'I  give,  devise  and  bequeath  to  my  broth- 
er George  and  my  son  J.  Frederick,  in  equal  pro- 
portions all  my  interest  in  the  following  busi- 
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nesa  hooses,  namely  Ererndberg  &  Co.,  Netr 
Tork,  J.  D.  KremelberK  &  Co.,  Baltimore,  Krem- 
elberg,  Schaefer  &  Co.,  New  Otleans,  and  in 
the  assets  and  property  of  every  kind  of  said 
bouses  or  firms;'  now  for  divers  good  causes 
and  valuable  considerations  me  thereunto  mov- 
ing, I  do  hereby  declare  that  I  hold  and  possess 
the  one  half  part  of  the  property  devised  and 
bequeathed  to  me  in  and  by  the  aforesaid  clause 
or  item  of  said  will  in  trust  for  John  Freflerick 
Kremelberg,  Elizabeth  Virginia  Kremelberg, 
Harriet  EUa  Kremelberg,  John  Diedrlch  Krem- 
elberg, Anna  Maria  Kremelberg,  and  Mary  Au- 
gusta Kremelberg,  in  equal  proportions,  abare 
and  share  alike  and  agree  with  them  to  grant 
and  assign  the  same  to  them  whenever  requested 
so  to  do,  I  paying  to  Messrs.  Branker  and 
Charles -Martin  each  15  per  cent,  of  the  profits 
of  said  half  part  of  the  property  devised  and  be- 
queathed to  me  as  aforesaid  and  holding  the  oth- 
er 20  per  cent  thereof  to  my  own  oae?' 

The  first  question  is.  What  did  the  property  so 
bequeathed  and  held  in  trust  consist  of  7  What 
the  parties  thought  at  the  time  it  consisted  of  is 
not  doubtful.  On  the  day  before  the  second  deed 
was  executed,  Mr.  Tagart  swore  to  his  first  ac- 
count, and  in  that  account  be  charged  himself 
with  the  following  items:  "Deceased  interest  in 
firm  of  Kremelberg  &  Co^  $19,577.91 ;  deceased 
interest  in  firm  of  J.  V.  Kremelberg  &  Co., 
$31,980.74."  The  firm's  books  show,  and  it  is 
conceded,  that  these  figures  represent  the  pre- 
cise amount  of  the  accumulated  earnings  left 
by  John  in  the  two  firms  named,  for  use  as  cap- 
ital. 

If  these  earnings  constituted  the  whole  of 
John's  jnterest  in  the  two  firms,  the  complain- 
ants have  no  case,  for  the  mone^  has  been  fully 
accounted  for.  The  insistment  is  that  Mr.  Tag- 
art's  account  is  wrong,  in  that  be  failed  to 
charge  himself  with  the  value  of  the  good-will, 
and  that  George  has,  by  the  two  deeds  above  set 
out,  declared  a  trust  in  respect  to  it  as  well  as 
of  the  money,  and  is  now  chargeable,  not  with 
its  market  value  at  the  time  of  John's  death, 
but  with  the  earnings  of  both  firms,  made  after 
th"ir  execution,  as  far  as  those  earnings  are  at- 
tributable to  John's  interest.  I  have  already 
said  that  this  was  made  up  of  the  entire  interest 
in  the  Baltimore  concern,  and  of  a  one-fifth  or, 
it  is  said,  a  greater  interest  in  the  New  Tork 
concern.  These  earnings  cover  a  period  of  30 
years,  and  amount,  it  is  asserted,  to  over  $580,- 
000.  The  rather  startling  claim  is  made  that 
they  belong  to  the  defendants,  less  an. allowance 
for  management. 

The  question  that  arises  on  this  contention  is. 
Was  there  a  good  will  that  wag  valuable?  John 
Kremelberg  died  at  the  age  of  55.  He  appears 
to  have  begun  business  as  a  commission  mer- 
chant in  New  Tork  in  1863.  When  he  began  ia 
Baltimore  does  not  appear,  nor  does  it  appear 
what  profits  he  made  between  1863  and  1882. 
All  that  is  fairly  inferable  from  the  testimony 
is  tbat  he  lived  well  and  was  reputed  wealthy. 

[i]  The  good  will  «f  an  established  business 
like  Wanamaker's  or  Altman's  is,  no  doubt, 
very  valuable  and  may  long  survive  its  creator. 
The  good  will  of  the  business  of  a  successful 
profeteioDal  man,  practicing  alone,  if  good  will 
it  may  be  called,  dies  with  him.  He  id  employ- 
ed because  of  his  personal  ability  and  reputa^ 
tion. 

[2]  The  good  will  of  the  business  of  a  commis- 
sion merchant,  originating  with  himself  and 
carried  on  writhout  fixed  capital  for  15  or  20 
years,  would  seem  rather  to  resemble  that  of 
a  doctor  or  lawyer  than  that  of  a  retail  mer- 
chant. John  Kremelberg's  business  transactions 
were  with  European  correspondents,  and  he 
was,  we  may  conjecture,  trusted  and  employed 
by  them  because  he  was  found  to  be  a  man  of 
integrity  and  business  capacity  and  because,  as 
is  testified  to  by  Mr.  Stellman,  "be  had  rela- 
tions abroad  which  enabled  him  to  obtain 
money  to  almost  any  extent."    The  case  of  the 


two'  firms  is  somewhat  dissimilar  and  win  be 
considered  separately. 

First,  as  to  the  New  Tork  firm:  The  partners, 
in  1882,  were  John  D.  Kremelberg,  George 
Kremelberg,  and  Adolpb  Engler.  John  lived 
in  Baltimore;  George  and  Adolpb  Engler  in  or 
near  New  Tork.  On  January  1,  1884,  Engler 
owed  the  firm  $4,013.83;  George,  $8,894.66. 
The  New  Tork  firm  owed  the  Baltimore  firm 
$26,623.91.  Tbere  was,  as  far  as  appears,  no 
other  assets  and  no  other  debts,  except  the 
debt,  if  so  it  may  be  called,  which  the  New 
Tork  firm  owed  John  D.  Kremelberg's  estate 
and  which  amounted  to  $31,980.74.  This  sum 
represented,  probably,  John's  share  of  accu- 
mulated profits,  and,  as  I  have  said,  constituted 
the  firm's  only  capital.  Now,  it  is  at  once  ap- 
parent that  had  the  executor  of  John's  estate 
demanded  payment,  the  New  Tork  firm  would 
have  been  hopelpsaly  insolvent.  Its  assets  were 
less  than  $13,000  and  its  liabilities  $57,000.  I 
say  this  on  Uie  assumption — ^tbe  only  one  that 
can  be  made — ttiat  the  situation  on  January  1, 
1884,  did  not  differ  materially  from  the  situa- 
tlon  at  the  time  of  John's  death  in  May,  1882. 

[3]  The  question  is,  What  was  the  good  will 
of  a  firm  thus  circumstanced  worth?  Would 
any  one  have  given  anything  for  the  mere 
name,  3.  D.  Kremelberg  &  Co.?  Had  it  been 
sold,  George  Kremelberg  and  Adolph  Engler 
would  have  had  the  right  to  continue  the  biud- 
ness  of  commission  merchants  under  an  appro- 
priate name.  Would  the  European  buyers  have 
been  likely  to  have  thereafter  dealt  with  the 
stranger  who  acquired  the  name  rather  than 
with  George  Kremelberg  and  Engler,  whom 
they  had  long  known  and  trusted. and  of  whose 
business  ability  they  bad  had  satisfactory  proof? 
Tagart,  the  executor,  evidently  thought  the  name 
of  no  pecuniary  value.  I  say  this  because,  as  a 
lawyer  of  long  experience,  the  friend,  as  well 
as  the  legal  adviser  of  John,  and  the  friend  of 
his  children,  as  well  as  the  temporary  custo- 
dian of  their  property,  he  could  not  have  been 
ignorant  of  that  species  of  property  called  good 
will,  and  he  must  have  desired  to  obtain  for 
them  all  that  the  estate  was  callable  of  yielding, 
and  yet,  in  his  account,  he  did  not  attribute 
any  value  to  It.  It.  seems  to  me  that  the  evi- 
dence fails  to  show  tbat  the  good  will  of  the 
New  Tork  concern  had  any  substantial  value. 

[4]  Then  we  come  to  the  Baltimore  firm: 
This  was  composed  of  John  D.  Kremelberg  and 
his  son  Frederick,  a  young  man  of  dissipated 
habits,  whom  he  had  admitted  as  a  partner  with 
so  small  an  interest  tbat  no  witness  is  able  to 
say  what  it  was.  The  firm  was  for  all  practical 
purposes  John  D.  Kremelberg.  At  an  earlier 
date,  he  had  dealt  in  cotton,  petroleum,  lard, 
and  other  products,  as  well  as  tpbacco,  but  prior 
to  and  after  his  death,  he  and  his  successors 
apnear  to  have  confined  themselves  chiefly  to 
tobacco.  The  business  required  but  few  persons 
to  conduct  it — a  manager  under  John  and  a  few 
clerks.  It  had  been  successful  became  of  John's 
ability  and  effort,  coupled  with  hie  personal 
connections.  If  it  retained  its  old  clientele  it 
was,  no  doubt,  because  George,  the  partner  in 
the  New  Tork  concern  with  which  it  was  inti- 
mately affiliated,  was  able,  in  a  measure,  to  sup- 
ply the  place  of  his  brother  and  continue  the 
business   without  apparent  change. 

In  the  case  of  Mullin  v.  MuUin,  85  N.  J.  Eq. 
585,  96  Atl.  997.  Mr.  Justice  Swayze,  speaking 
of  the  good  will  of  an  undertaker's  business, 
uses  this  language:  "The  business  of  the  de- 
cedent, as  distingui^ed  from  the  tangible  as- 
sets of  the  estate  •  •  *  consisted  only  of 
such  good  will  as  might  attach  to  the  name, 
'Estate  of  Peter  M.  Mullin.'  We  think  it  doubt- 
ful whether,  in  a  business  of  that  character, 
consisting  of  personal  services,  and  evidently 
dependent  largely,  if  not  entirely,  upon  the  per- 
sonal characteristics  of  the  individual,  there 
could  be  any  good  will  as  late  even  as  four  or 
five  years  after  a  man's  death,"     If  these  re- 
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marks  were  true  of  MuIIIn'e  undertaking  bval- 
nesB,  as  the  case  shows  it  to  have  been  condact- 
ed,  a  fortiori  are  they  true  of  this  commission 
business.  If  the  new  firm  succeeded,  continu- 
oos  success  was  due,  not  to  the  name,  but  to 
the  satisfactory  way  in  which  the  tobacco  was 
being  bought  for  and  shipped  to  -European  cor- 
respondents. 

Mr.  Taeart,  at  least,  did  not  attribute  any 
money  value  to  the  name,  for  he  only  charges 
himself  "with  deceased's  interest  in  firm  of 
Kremelberg  &  Co.  $19,577.91,"  a  sum  which, 
as  I  have  said,  represented  the  precise  amount 
of  accumulated  profits  left  with  the  firm  at 
John's  death.  But  whether  the  name  had  a 
money  value  or  not,  is  quite  immaterial,  for 
it  conclusively  apoears  that  the  interests  of  the 
children  were  safeguarded  and  that  they  got 
all  the  benefit  from  it  that  tbey  were  entitled  to. 

At  the  time  of  John's  death  the  capital  con- 
sisted of  the  $19,577.91  just  mentioned  and  of 
$32,000  which  belonged  to  four  of  the  chil- 
dren—$8,000  to  each.  There  were  two  gentle- 
men who  were  chiefly  concerned  in  its  conduct 
under  John,  viz.  Brancker  and  Martin.  John's 
will,  as  1  have  said,  gave  all  his  interest  to  his 
son  Frederick  and  his  brother  George.  Fred- 
erick conveyed  his  share  to  George,  who  thus 
became  the  sole  owner.  As  far  as  appears,  he 
was  not  under  the  slightest  obligation  to  give 
his  own  half  to  any  one ;  that  he  was  under  an 
obligation  to  declare  a  trast  of  E'rederick'* 
share  appears  only  from  the  fact  that  he  did  bo 
on  the  day  on  which  Frederick  conveyed  to 
him.  There  was  considerable  argument  on  what 
was  meant  by  the  words  of  bequest  "interest 
in  the  business  bouses."  I  have  no  doubt  what- 
ever that  they  included  the  accumulated  profits; 
that  Tagart  thought  so  appears  from  the  fact 
that  he  charged  himself  with  them.  It  is  hardly 
open  to  doubt  that  George  intended  to  declare 
a  trust  in  respect  of  what  bad  been  bequeathed, 
and  of  that  only.  Before  he  declared  the  trust 
of  May  4,  1883,  Messrs.  Brancker  and  Martin 
.had  come  into  the  business  as  partners.  The 
agreement  was  that  the  $19,577.91  and  the 
$32,000  should  remain  as  capital;  that  the 
children  of  John  should  receive  50  per  cent  of 
the  profits;  that  Brancker  and  Martin  should 
each  receive  15  per  cent,  and  that  he  (George) 
should  receive  the  remaining  20  per  cent  Mies 
Ella  Kremelberg,  the  second  daughter  of  John, 
who  became  guardian  of  her  younger  sisters, 
and  who  acted,  as  far  as  necessary,  for  the 
family  jso  states.    This  is  her  testimony: 

"Q.  Wtis  it  your  understanding  that  the  m«n- 
bers  of  your  family  become  partners  in  the  firm 
of  Kremelberg  &  Co.?     A.  Yes." 

Then  after  testifying  that  the  agreement  was 
that  the  children  were  to  have  one-half  of  the 
profits,  plus  6  per  cent  on  the  capital  invested, 
she  is  asked: 

"Q.  At  the  time  when  yon  made  the  arrange- 
ment in  1883,  do  you  recall  as  to  what  was  to 
happen  to  the  remaining  60  per  cent,  of  the 
profits?  Who  was  to  get  those?  A.  The  other 
partners.  Q.  Who  were  those  partners  who 
were  to  get  them?  A.  Mr.  Martin,  Mr.  Engler 
and  George,  Q>  Who  else?  A.  I  Imagine  Mr. 
Brancker.  Q.  Then  the  arrangement  at  that 
time  was  that  the  children  of  John  D.  were  to 
have  60  per  cent  of  the  profits  and  that  the 
three  partners,  J.  George  Kremelberg,  Mr. 
Brancker,  and  Mr.  Martin,  were  to  get  the 
other  50  per  cent,  of  the  profits  of  the  business? 
A.  Yes.  Q.  Did  you  know  in  what  proportion 
they  were  to  get  them?  A.  I  do  not  remember 
at  the  time.  I  have  heard  it  now.  Q.  Wasn't 
this  the  proposition:  That  your  Uncle  George 
was  to  get  20  per  cent,  and  each  of  the  other 
gentlemen  were  to  get  15?  A.  I  expect  that 
ft  was." 

Now,  this  was  the  arrangement  made  con- 
temporaneously, or  almost  contemporaneously, 
with  the  execution  of  the  trust  deeds.  Ella 
■ays,  "Mr.  Martin  and  Uncle  George  arranged 


it  and  tbey  told  vb."  It  oontinned  to  be  the 
arrangement  from  188S  until  1886,  when  the 
children  withdrew  a  part  of  thdr  capital  and 
made  a  new  arrangement 

Complainants,  disregarding  the  rest  of  the 
arrangement,  put  themselves  on  the  trust  deeds 
alone,  bat  it  is  evident  that  these  trust  deeds 
were  but  a  part  of  the  entire  transaction.  They 
do  not  in  the  least  conflict  with  it  In  the  deed 
of  May  4,  1883,  George  agrees  to  hold  the  one- 
half  part  of  the  property  bequeathed  to  him 
in  trust  for  the  children: 

"I  paying  to  Messrs.'  Brancker  and  Charles 
Martin  each  15  per  cent,  of  the  profits  of  said 
half  part  of  the  property  devised  and  bequeath- 
ed to  me  as  aforesaid  and  holding  the  other 
20  per  cent,  thereof  to  my  own  use.' 

This  harmonizes  exactly  with  the  arrangemeit 
testified  to  by  Ella.  As  to  Frederick's  half. 
George  had,  in  the  December  previous,  agreed 
to  hold  that  for  the  children  in  eqnal  propor- 
tions. If  it  can  be  supposed  tluit  George  then 
bad  in  view  the  future  conduct  of  the  business, 
the  deed  itself  makes  no  reference  to  it  Per- 
haps the  details  had  not  then  been  worked  ont 
It  is  in  no  wise  inconsistent  with  the  arrange- 
ment actually  made,  viz.  that  in  the  case  of 
this  share,  too,  as  in  the  case  of  the  other, 
Martin  and  Brancker  were  each  to  have  15 
per  cent  and  George  20.  It  could  hardly  have  i 
been  imagined  that  Martin  and  Brancker 
would  come  into  the  business  aa  prindpata 
without  suitable  compensation. 

[S,  6]  There  is  another  consideration  which 
seems  to  have  been  overlooked  in  complainants' 
argument  There  is  nothing  whatever  to  indi- 
cate that  the  gifts  to  Frederick  and  George  were 
not  gifts  out  and  out.  If  John  had  intended  a 
trust  there  wa«  nothing  to  have  prevented  him 
from  declaring  it  He  did  not  and  F^eri<i 
and  George  took  absolutely.  "They  generously 
surrendered  to  John's  children  a  valuable  in- 
terest worth  over  $50,000.  In  doing  so  they 
had  the  right  to  impose  terms  and  conditions. 

One  of  the  underlying  fallacies  of  complain- 
ants' position  consists  in  the  assumption  that 
the  profits  of  the  business  made  through  30 
years  were  the  fruit  of  the  name  and  not  of  the 
efforts  and  ability  of  those  who  carried  it  on. 
In  a  case  drcnmstanced  as  this  te,  the  name 
would  at  best  serve  only  as  an  introduction,  if 
introduction  were  necessary,  to  the  one  who  had 
acquired  it  Thereafter  success,  as  I  have  said, 
would  depend  upon  the  business  ability  of  its 
purchaser. 

[7,  8]  I  have  found  that  the  trust  deeds  were 
but  parts  of  one  arrangement;  but,  if  we  con- 
sider them  alone,  the  result  would  not  be  great- 
ly different  George  did  not  thereby  nndcrtake 
to  continue  the  business  and  give  John's  diil- 
dren  the  profits.  Nothing  of  this  sort  can  be 
found  in  these  papers.  All  that  he  undertook 
to  do  was  to  hold  the  interest  bequeathed,  that 
is,  the  capital  and  good  will  as  tbey  stood  at 
John's  death,  tor  the  benefit  of  the  cbUdren.  He 
would  have  performed  his  whole  duty  bad  be 
called  in  or  realised  on  the  capital,  indnduig 
the  good  will,  if  salable,  and  paid  it  over.  Had 
he  done  so,  it  is  absurd  to  suppose  that  the 
children  would  have  received  as  much  as  they 
did  receive.  These  children  are  now  claiming, 
not  only  what  George  obtained  for  them,  bot 
on  the  basis  of  his  gift,  raise  up  a  daim  to 
that  which  he  did  not  give.  Tbey  affirm  the 
arrangement  as  far  as  it  has  benefited  them: 
they  repudiate  it  as  far  as  it  has  not  given 
them  aU.  They  base  their  repudiation  on  the 
impossible  notion  that  the  profits  have,  for  30 
years  past,  come  solely  from  the  good  will;  good 
will  which,  if  it  had  any  value  at  all,  had  only 
an  insignificant  one  and  has  long  since  ceased 
to  exist  In  any  case  the  court  would,  after  a 
lapse  of  30  years,  be  reluctant  to  disturb  a  com- 
pleted arrangement  Her^  there  is  nothing  at 
all  to  provoke  action. 

I  have  not  thought  it  necessary  to  mention 
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or  consider  the  dtanges  in  the  partnership  agree- 
ment. The  first  arrangement  lasted  for  12 
years.  Whatever  changes  took  place  afterwards 
were  made  after  all  the  children  had  come  of 
age  and  with  their  knowledge  and  consent. 

The  bill  is  devoid  of  all  equity  and  shoald  be 
dismissed. 

Cbauncey  G.  Parker,  of  Newark,  for  ai>- 
pellants.  Francis  Lafferty,  of  Newark,  for 
res^ndatta 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  stated  in 
the  opinion  filed  in  the  court  below  by  Vice 
Chancellor  Stevena 

MINTUBN  and  KALISCH,  33.,  dissent 


S:eLSE>A  v.  cleaves  et  aL 

(Snpreme  Judicial  Court  of  Maine.    Mardi  30, 
1918.) 

pABTTnoN  «=>  16— Title  to/Suppoet— Doweh 

Under  Public  Laws  1895,  c.  157,  §  2,  abolish- 
ing dower,  and  section  11  (amending  Rev.  St. 
1883,  c.  60,  i  9),  providing  that  a  wife  securing 
a  divorce  shall  be  entitled  to  a  one-third  inter- 
est in  common  in  the  husband's  lands  as  though 
he  wero  dead,  and  section  8  providing  that 
as  to  land  conveyed  before  the  passage  of  the 
act,  witiboat  the  joinder  of  the  wife  she  shall 
be  entitled  to  her  right  of  dower  aa  theretofore 
existing,  a  wife  securing  a  divorce  in  1897  was 
entitled  to  dower  alone  in  land  conveyed  by  the 
husband  in  1894,  without  her  joinder,  and  henco 
ihe  did  not  have  a  fee  interest  enabling  her  to 
ffnintain  partition  against  the  heirs  of  the  hus- 
band. 

Agreed  Statement  from  Supreme  Judicial 
Court,  Tork  County,  at  Law. 

Petition  by  May  E.  Kelsea  against  Thomas 
L.  Cleaves  and  others  for  partition  of  land. 
On  agreed  statement    Petition  denied. 

Argued  before  CORNISH,  C.  J.,  and 
SPBAB,  KINO,  BIRD,  HANSON,  and  PHIL- 
BROOK,  JJ. 

Howard  Daves,  of  Portland,  for  plaintiff. 
Leroy,  Haley  and  Stone  &  Stone,  all  of  Bidde- 
ford,  for  defendanta 

PHILBROOK,  J.  Petition  for  partition. 
The  respondents  deny  the  right  of  partition 
upon  the  ground  that  the  petitioner,  at  the 
date  of  her  i)etltlon,  was  not  seised  in  fee 
simple  and  as  tenant  in  common  In  or  to  the 
premises  described  in  the  petition.  During 
the  progress  of  the  case  motions  to  dismiss 
were  filed  and  overruled.  Exceptions  were 
taken  and  allowed,  but  the  docket  entries, 
made  part  of  the  record,  show  that  the  excep- 
tions were  withdrawn,  and  the  case  comes  to 
Tis  on  agreed  statement,  this  court  to  deter- 
mine trhetber  the  petitioner  Is  owner  in  fee 
and  tenant  in  common  in  or  to  the  premises 
described  In  the  petition  as  alleged  by  the 
petitioner.  The  agreed  statement  is  as  fol- 
lows: 

"The  real  estate  of  which  partition  is  prayed 
was  at  one  time  owned  in  fee  simple  by  Eklgar 


O.  Stephensoti.  The  present  petitioner  was 
formerly  the  wife  of  said  Edgar  O.  Stephenson, 
On  the  15th  day  of  October,  A.  D.  1894,  and 
while  this  petitioner  and  the  said  Edgar  O. 
Stephenson  were  still  living  together  as  hus- 
band and  wife,  the  said  Edgar  O.  Stephenson 
conveyed  the  premises  in  question  to  Sabrina 
Stephenson ;  but  the  petitioner,  then  the  wife 
of  said  Edgar  O.  Stephenson,  did  not  join  in 
the  deed  and  has  not  since  barred  her  dower 
or  interest  in  the  property. 
'  "On  the  22d  day  of  January,  A.  D.  1897,  the 
petitioner  obtained  a  decree  of  divorce  upon 
ner  petition  against  the  said  Edgar  O.  Stephen- 
son. 

The  petitioner  seeks  a  construction  of 
section  11  of  chapter  157  of  the  Public  Lews, 
of  1895,  which  Is  one  portion  of  an  act  com- 
monly known  as.  an  act  to  abolish  dower  and 
to  establish  the  rights  of  widows  and  widow- 
ers in  the  real  estate  of  deceased  husbands 
and  wives  by  creating  title  by  descent  The 
act  was  amendatory  not  only  of  the  statute 
relating  to  the  descent  of  real  estate,  but 
also  of  that  relating  to  divorce,  and  the 
rights  of  the  wife  when  a  divorce  was  decreed 
to  her  for  any  fanit  of  her  husband  except 
that  of  Impotence.  Prior  to  this  act  of  1895, 
the  wife  obtaining  such  decree  was  entitled 
to  dower  in  her  husband's  real  estate  "to  be 
recovered  and  assigned  to  her  as  if  he  were 
dead."  Under  the  act  of  1895,  which,  as  we 
shall  see,  abolished  dower,  the  wife  obtain- 
ing such  decree  Is  entitled  to  one-third,  in  fefe, 
in  common  and  undivided,  of  all  her  hus- 
band's real  estate,  except  wild  lands,  "which 
shall  descend  to  her  as  if  he  were  dead." 

The  act  of  1896,  in  plain  terms,  abolished 
dower,  and  in  place  thereof  provides  that 
upon  the  death  of  the  husband  one-third  of 
his  real  estate  descends  to  his  widow,  if 
there  be  Issue,  one-lialf  to  his  widow  If  no 
Issue,  and  all  if  there  be  no  kindred.  Thus 
it  will  readily  appear  that  it  was  the  plain 
intention  of  the  Legislature,  having  abolished 
dower  and  provided  for  the  descent  of  real 
estate  to  his  widow  at  bis  decease.  In  lieu 
thereof,  to  guard  the  Interests  of  the  wife 
who  obtained  such  a  decree  of  divorce  as  we 
have  referred  to,  by  making  provisions  simi- 
lar to  those  made  for  the  widow  In  case  of 
the  husband's  death.  The  two  provisions  are 
correlative. 

But  the  Legislature  wisely  and  carefully 
guarded  against  complications  which  might 
arise  In  cases  where  the  husband  had  con- 
veyed real  estate,  without  the  joinder  oi  the 
wife  prior  to  the  passage  of  the  act,  and 
whereby  titles  of  third  parties  might  be  af- 
fected at  his  decease.  In  section  8  of  the  act 
of  1896  it  is  provided  that: 

"If  the  wife  of  the  grantor  or  mortgagor  of 
lands  heretofore  conveyed  or  mortgaged  has  not 
released  or  barred  her  right  of  dower  in  the 
same,  she  shall  be  entitled,  as  against  the  gran- 
tee or  mortgagee,  and  thoso  claiming  under  him, 
to  her  right  of  dower  only,  as  now  existing." 

Could  It  have  been  the  intention  of  the 
Legislature  to  preserve  only  a  right  of  dower, 
at  decease  of  her  husband,  in  lands  granted 
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before  the  act,  and  wltbont  the  joinder  ot  the 
wife,  and  at  the  same  time,  and  by  the  game 
act,  provide  a  right  of  fee  simple  in  those 
same  lands  for  the  wife  who  was  decreed  a 
divorce  for  the  fault  of  her  husband?  Such 
a  contradiction  of  provisions  would  stultify 
the  wisdom  of  the  lawmaking  body.  In  the 
construction  of  statutes  the  entire  act  must 
be  considered  and  its  provisions  be  made 
tiarmonious  one  with  the  other.  Smith  t. 
Chase,  71  Me.  164. 

It  la  the  opinion  of  the  court,  since  the 
conveyance  of  the  land  in  question  was  made 
before  the'  passage  of  the  act,  without  a  re- 
lease or  bar  of  dower  by  the  wife,  that  she 
now  takes  only  such  rights  as  she  would  have 
taken  had  his  decease  occurred,  namely,  a 
right  of  dower  against  the  grantee  or  those 
claiming  under  him.  Such  a  construction  is 
in  harmony  with  the  well-established  rules 
for  construction  of  statutes.  The  petitioner 
not  being  seised  in  fee  simple  and  as  tenant 
Ip  common  as  to  the  lands  described  In  the 
petition,  the  mandate  must  be: 

Petition  for  partition  denied. 


OSTERLING  T.  ALLEGHENY  TRUST  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  7, 
1018.) 

1.  Appeal  aitd  Ebbob  «=a930(l)— Pbesump- 

TI0N8— EVinENCK. 

After  verdict  for  plaintiff,  the  Supreme 
Court,  on  appeal,  must  assume  that  the  jurors 
not  only  believed  the  evidence  relied  upon  by 
him  and,  where  irreconcilable,  dif^believed  that 
produced  by  defendant,  but  also  drew  all  ioier- 
enccB  in  favor  of  plaintiff. 

2.  Evidence  «=9ll9(3)— Res  Gest^b— Rate  or 
Intebest. 

In  an  action  against  a  bank  for  interest  on 
deposits,  a  notation  on  its  books  stating  a  rate 
of  interest  not  disclosed  to  the  depositor  wonld 
not  be  evidence  to  disprove  the  contract  alleged 
by  him  as  to  the  rate  of  interest,  either  as  part 
of  the  res  gestte,  or  on  any  other  theory. 

3.  Banks  and  Bankinq  e=^1<o^(Q)  —  Action 
TO  Recoveb  Deposit— Rate  of  Iutebest— 
Evidence. 

In  such  action,  an  entry  of  interest  on  the 
depositor's  passbook  shortly  after -the  deposit, 
not  stating  the  rate  of  interest  or  the  principal, 
would  not  raise  a  legal  presumption  that  the 
depositor  knew  that  the  interest  was  to  be  com- 
puted at  2  per  cent,  per  annum,  as  claimed  by 
the  bank. 

4.  Appeai,  and  Ebbob  e=»1068(l)— Habmless 
Ebbob— Instbcctions. 

Where  the  verdict  comprehended  a  finding 
not  influenced  by  an  alleged  error  in  the  refusal 
to  submit  a  request,  the  refusal,  even  if  the  re- 
quest was  proner,  was  harmless. 

5.  Banks  and  Banking  «=>154(5)  —  Action 
TO  Recoveb  Interest  on  Deposits  —  Con- 
stbuction  of  Allegations. 

In  assumpsit  to  recover  interest  on  bank 
deposits,  a  statement  of  claim  alleging  that  the 
interest  was  payable  semiannually  meant  sim- 
ply that  twice  in  each  year  interest  was  to  be 
calculated  upon  and  added  to  the  account,  and 
net  that  it  accrued  at  those  times  as  a  sepa- 
rate demand. 


S.  Limitation  of  Actions  ^s>Sl(JSi  —  Inteb- 
est on  Deposits. 
Upon  a  bank  deposit  requiring  pajrment  of 
the  principal  and  interest  when  required,  even 
though  the  interest  was  calculated  and  added  to 
the  account  at  periodical  times,  the  statute  does 
not  begin  to  run  against  the  interest  until  the 
principal  is  barred  by  the  statute. 

7.  Limitation   of  Actions  «=366(9)— Inteb- 
est ON  Deposits. 

The  statute  of  limitations  does  not  apply  to 
a  hank  deposit  until  a  demand  has  been  made, 
as  the  debt  is  not  due  till  then,  and  this  role 
refers  to  both  principal  and  interest. 

8.  Contracts  ig=»232(7)— Pebsonal  Sebvice— 
Compensation. 

Where  one  employed  as  an  architect  to 
draw  plans,  etc.,  for  an  addition  to  a  building 
at  a  compensation  expressly  agreed  upon,  and, 
after  part  performance  of  his  services,  perform- 
ed other  services  of  the  same  general  character 
without  any  new  contract  or  understanding  as 
to  a  change  in  compensation  or  any  claim  for 
a  different  compensation,  the  compensation  fixed  ! 
by  the  first  contract  would  be  presumed  to  rot-  i 
em  his  compensation  for  the  additional  work. 

9.  Contbacts  €=>348  —  Compensation— Bub- 
den  OF  Proof. 

in  such  case,  the  architect,  if  claiming  a       I 
higher  compensation   for   the   additional   work,       i 
had  the  burden  of  showing  facts  giving  rise  to 
an  implied  contract  to  pay  a  greater  compensa- 
tion. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Assumpsit  by  F.  J.  Osterling  against  the 
Allegl^eny  Trust  Company  to  recover  interest 
on  deposits,  and  architect's  fees.  Verdict 
for  plaintlfl!  for  $6,936  and  judgment  thereon, 
and  defendant  appeals.  AfiBrnied  in  part 
and  reversed  in  part  with  a  venire  facias  de 
novo. 

Argued  before  MESTREZAT,  POTTER, 
STEWART,^  MOSCHZISKER,  and  WAL- 
LING, JJ. 

'  Charles  W.  Dahllnger,  of  Pittsburgh,  for 
appellant  J.  Roy  Diclrie,  Wm.  W.  Wishart, 
and  Wishart  &  Dickie,  ail  of  Pittsburgh,  for 
appellee. 

MOSCIIZISKBR,  J.  The  plaintilT  sued  in 
assumpsit  and  recovered  a  verdict,  upon 
which  judgment  was  entered.  Defendant 
has  appealed.  For  purposes  of  this  review, 
the  case  may  be  divided  into  two  distinct 
parts,  the  first  involving  questions  pertain- 
ing to  a  claim  for  interest  on  a  deposit  made 
by  plaintiff  with  the  defendant  trust  com- 
pany, and  the  second  relating  to  a  claim  for 
professional  services  performed  by  the  form- 
er while  acting  as  an  architect  for  the  latter. 

[1]  As  to  the  first  branch  of  the  case,  from 
testimony  produced  by  plaintiff,  the  jury 
might  have  found,  and  in  view  of  their  ver- 
dict we  must  conclude  they  did  find,  the  fol- 
lowing facts:  On  September  2,  1902,  plain- 
tiff deposited  $11,889  with  defendant  The 
latter  has  two  departments  for  the  receipt 
of  deposits,  one  of  which  handles  savings 
accounts,  bearing  interest  at  4  per  cent  per 
annum,  and  the  other  checking  accounts, 
paying  2  per  cent,  per  annum.    The  deposit 
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Is  controTeray  was  made  upon  the  agree- 
ment that  It  ^oald  constitute  a  savings  ac- 
connt,  and  that  defendant  should  pay  4  -per 
cent,  yearly  Interest  thereon.  The  deposit 
remained'  intact  until  1916,  never  having 
been  dra^vn  against  Plaintiff  did  not  at  the 
ontset  receive  a  passhook,  but,  about  Novem- 
ber 11, 1902,  he  called  at  the  bank  and  obtain- 
ed one.  At  this  time  the  book  in  question 
contained  an  entry  of  the  original  deposit 
only.  The  passbook  was  never  again  at  the 
bank  until  March  25,  1914,  when  various 
Items  of  interest  to  date  were  added,  the 
first  of  these  being,  'Int  to  Dec.  1/02,  $57.- 
53."  When  plaintiff  examined  these  entries, 
he  discovered  that  defendant  had  calculated 
interest  at  the  rate  of  2  per  cent,  instead  of 
i  per  cent,  per  annum.  He  made  protest, 
and,  when  his  complaint  was  not  heeded, 
brought  suit 

The  above  facts  are  stated  from  the  most 
favorable  view  of  the  proofs  that  can  be  tak- 
en In  behalf  of  the  plaintiff,  and  they  dis- 
regard much  evidence  produced  by  defendant 
tending  to  show  that  tlie  original  deposit 
fras  made  and  accepted,  upon  the  tiesis  of  a 
checking  account;  but,  as  previoi^ly  stated, 
in  view  of  the  verdict  W6  must  assume  that 
the  jurors  not  only  believed  the  evidence 
relied  upon  by  plaintiff  and,  where  irrecon- 
cilable, disbelieved  that  produced  by  defend- 
ant, but  also  drew  all  inferences  in  favor  of 
the  former.  When  thus  viewed,  the  record 
is  ample  to  sustain  the  verdict  and  Judgment 
for  plaintiff  so  far  as  they  relate  to  the  first 
branch  of  this  case;  but  there  are  several 
assignments  alleging  trial  errors^  in  con- 
nection with  the  part  of  the  controversy  we 
have  been  considering,  which  require  de- 
termination. 

[2]  The  third  assignment  complains  of  a 
mlinc;  on  the  evidence.  Hie  def^dant  pro- 
dnced  a  former  employ^,  and  endeavored  to 
have  him  testify  concerning  what  was  stated 
in  one  of  its  books  of  account  upon  the  aul>- 
Ject  of  the  rate  of  Interest  to  be  paid  plaintiff. 
With  this  book  before  him,  the  witness  was 
asked,  "Does  that  page  state  the  rate  of  In- 
terest on  the  account?"  Counsel  for  plaintiff 
objix-ted,   saying: 

"We  have  no  objection  to  their  showing  the 
amounts  of  interest  actually  entered,  but  we  do 
Dot  think  their  own  statement  of  [the  rate  of 
interest]  is  proper." 

This  objection  was  sustained,  and  an  ex- 
ception noted.  It  is  to  be  observed  that  the 
entries  were  not  being  used  to  refresh  the 
witness'  memory,  and  that  no  offer  was  made 
of  the  book  in  question  as  an  independent 
piece  of  evidence;  .moreover,  the  entries  in 
plaintiff's  passbook  are  a  transcript  from  de- 
fendant's ledger,  and  it  was  admitted  at  the 
trial  that  they  showed  interest  at  the  rate 
of  2  per  cent,  not  4  per  cent,  annually.  Un- 
der the  drcnmstances,  we  do  not  see  that  er- 
ror was  committed  by  the  ruling  complained 
ot,  or  that  the  defendant  was  prejudiced 
1(&A S4 


thereby.  A  memorandum  on  defendant's 
ledger,  not  disclosed  to  plaintiff,  to  the  effect 
that  the  account  was  to  bear  Interest  at  2 
per  cent,  even  it  an  entry  of  that  character 
were  there  (and  we  find  no  offer  upon  the' rec- 
ord to  prove  such  to  be  the  case),  would  not 
be  evidence  against  plaintiff  to  disprove  the 
contract  alleged  by  him  concerning  the  rate 
of  interest,  either  as  part  of  the  res  gestae 
or  upon  any  other  proper  theory.  Murphy 
v.  McMuUln,  219  Pa.  506,  69  Atl.  70;  HotUe 
V.  Weaver,  206  Pa.  87,  65  AtL  838. 

[S,  4]  The  fourth  assignment  complains  of 
the  trial  judge's  refusal  to  affirm  a  point 
submitted  by  defendant  to  the  effect  that,  if 
the  jury  believed  the  first  entry  of  Interest 
In  plaintiff's  passbook  was  made  in  January, 
1903  (as  testified  by  deffendant's  witnesses), 
and  that  plaintiff  had  possession  of  the  book 
since  that  date,  then  there  was  "a  legal  pre- 
sumption •  *  *  he  had  knowledge  of  the 
fact  that  the  interest  was  computed  at  2 
per  cent  per  annum";  and,  "not  having  rais- 
ed any  objection  until  March  25,  1914,"  plain- 
tiff was  "estopped  from  claiming  Interest  at 
a  higher  rate  than  2  per  cent,  per  annum." 
This  request  could  not  properly  have  been  an- 
swered by  an  affirmation,  for  It  is  too  strong- 
ly drawn.  The  entry  referred  to  does  not 
state  upon  Its  face  the  rate  of  Interest  or  the 
time  from  which  It  was  calculated;  there- 
fore, even  if  the  jury  believed  It  to  have  been 
made  on  the  da^  contended  for  by  defend- 
ant, this  would  not  raise  "a  legal  pre8unH[>- 
tion"  that  plaintiff  knew  the  Interest  was 
computed  at  2  per  cent  per  annum.  All  the 
accompanying  clrcumstan^s  were  f<^  the  ju- 
rors to  consider,  and  from  them  they  might 
have  inferred  that  plaintiff  did  in  point  of 
fact  have  the  knowledge  which  defendant 
claims  be  possessed,  but  they  were  not  bound 
in  law  so  to  do.  The  verdict,  however,  com- 
prehends a  finding,  in  no  way  influenced  by 
the  alleged  error  now  under  consideration, 
to  the  effect  that  the  entry  in  question  was 
not  made  In^lalntiff's  passbook  until  March 
25,  1914;  this  being  the  case.  It  is  apparent 
that  the  answer  here  complained  of  did  the 
defendant  no  barm,  even  If  the  request  had 
l>een  a  proper  one,  which  clearly  it  was  not 

[S-7]  The  fifth  assignment  embraces  a  con- 
tention that  all  interest  accruing  before  Feb- 
ruary 10,  1910,  above  the  2  per  cent,  per  \ 
annum  admitted  by  defendant  is  barred  by 
the  statute  of  limitations;  the  date  given 
being  six  years  prior  to  suit.  Plaintiff's 
amended  statement  of  claim  contains  an  alle- 
gation that  the  interest  is  payable  semiannu- 
ally, and,  in  connection  with  the  point  now 
before  us,  defendant  attempts  to  make  much 
of  this  assertion;  bat  it  is  evident  the  aver- 
ment in  question  means  simply  that  twice  in 
each  year  interest  is  to  be  calculated  upon 
and  added  to  plaintiff's  account  and  not  that 
It  accrues  at  these  times  as  a  separate  de- 
mand. "Interest,  in  its  very  nature,  is  but 
an  Incident  of  a  debt"  (Heath  v.  Page,  63  Pa. 
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108,  121,  8  Am.  Rep.  533),  and  ordinarily  It 
Is  not  compounded  (Stokely  t.  Thompson,  84 
Pa.  210);  yet  bere,  from  time  to  time,  the 
defejidaut  appears  actually  to  have  increased 
the  corpus  by  adding  accumulated  interest, 
thereafter  allowing  interest  upon  the  prin- 
cipal thus  enlarged,  in  accordance  with  the 
custom  of  sarlngs  funda  In  other  words, 
the  entries  in  plaintiff's  passbook  show  that 
defendant  did  not  in  any  sense  treat  the 
interest  items  as  separate  debts,  but  mere- 
ly as  increments  of  the  principal  deposit 
A  few  cases  may  be  found  wherein,  under 
contracts  stipulating  tor  annual  payments 
of  Interest,  it  was  held  that  "so  mudi 
of  the  interest  as  accrued  more  than  the 
statutory  period  before  acticm  brou(^t  is 
barred,  notwithstanding  the  principal  debt 
may  not  be  barred"  (22  Cyc.  1574;  Dear- 
bom  T.  Parks,  5  Greenl.  [5  Me.]  81,  80, 
17  Am.  Dec.  200) ;  but  the  facts  In  these  cases 
differentiate  them  from  a  case  such  as  the 
one  at  bar,  which  has  to  do  with  an  interest- 
bearing  bank  or  savings  fund  account,  where 
the  engagement  by  the  Institution  is  to  pay 
the  d^osltor  both  principal  and  interest 
when,  and  only  when,  payment  shall  be  re- 
quired, even  though  the  interest  may  be  cal- 
culated and  added  to  the  account  at  periodic 
times.  As  to  such  accounts,  "the  statute  does 
not  begin  to  run  »  »  •  until  the  princi- 
pal   •    *    •    becomes    due    and    payable. 

*  •  •  The  accruing  interest  from  year  to 
year  is  not  thus  separated  from  the  principal, 

*  •  •  and  consequently  the  statute  of  lim- 
itations does  not  run  upon  it  until  the  prin- 
cipal is  barred  by  the  statute."  And  this  is 
the  general  rule.  15  B.  O.  Ij.  15;  Orafton 
Bk.  v.  Doe,  19  Vt.  403,  407,  47  Am.  Dec.  097; 
De  Cordova  v.  City  of  Galveston,  4  Tex.  470, 
482;  Edmunds  v.  Waugh,  Ia.R.  1  Eq.  418; 
s.  c,  10  Eng.  Rul.  Cas.  292,  and  note.  It  Is 
settled  In  our  state  that  the  statute  of  limi- 
tations does  not  apply  to  a  bank  deposit  until 
demand  has  been  made,  for  the  debt  is  not 
due  till  then.  See  Gardner's  Est,  228  Pa. 
282,  280,  77  AtL  509,  29  L.  B.  A.  (N.  S.)  085, 
and  cases  there  cited.  This  rule  refers  to 
both  principal  and  interest,  and,  if  the  con- 
tract in  the  present  case  is  to  pay  interest  at 
the  rate  of  4  per  cent,  per  annum,  as  the  Jury 
has  found  it  to  be,  then,  on  the  facts  at  bar, 
plaintiff  is  entitled  to  recover  at  that  rate 
for  the  fall  period  of  the  deposit,  without  re- 
gard to  the  statute  of  limitations.  The  cases 
cited  by  defendant  relate  to  debts  payable  in 
installments,  periodic  settlements  with  bal- 
ances formally  struck,  and  accounts  stated; 
they  have  no  controlling  application  here 
We  fail  to  see  merit  in  any  of  the  assign- 
ments of  error  now  under  consideration; 
they  are  all  overruled. 

[S,  9]  As  ta  the  second  branch  of  the  case, 
the  facts  are  these:  Early  in  1913,  defendant 
employed  the  plaintiff  as  an  architect  to  draw 
plans,  etc.,  for  an  addition  to  its  bank  bnild- 
ing;  the  contract  being  evidenced  by  a  letter, 


dated  January  24, 1913,  addressed  to  the  fo^ 
mer  and  signed  by  the  latter,  as  follows: 

"For  a  commission  of  five  (5%)  per  cent  up- 
on the  cost  of  the  work  in  the  erection  and  com- 
pletion of  the  safe  deposit  department,  or  exten- 
sion to  your  present  bank  building,  I  will  fur- 
nigh  preliminary  drawings  and  sketches  until 
the  same  meet  with  your  approval;  furnish 
working  drawings  and  specifications  in  such 
number  as  may  be  necessary  to  cover  all  branch- 
es of  the  work;  supervise  the  erection  and  con- 
struction of  the  building;  prepare  all  contracts 
and  perform  the  usual  and  customary  aerrices 
of  an  architect,  and  to  your  entire  saUsfaction." 

During  the  course  of  the  work  contemplat- 
ed by  this  written  contract,  defendant  con- 
cluded to  make  certain  changes  in  the  Inte- 
rior of  its  old  building,  in  connection  with 
the  extension  then  under  way,  and  plaintiff 
was  instructed  to  perform  the  necessary  serv- 
ices of  an  architect  relating  to  this  new 
work.  Plaintiff  admits  that  most  of  the  addi- 
tional work  in  question  was  done  at  his  sug- 
gestion, and  that,  for  his  services  rendered 
at  the  beginning  thereof,  he  orally  agreed  to 
charge  only  the  commission  of  5  per  cent, 
mentioned  in  the  above-quoted  letter.  In 
this  connection,  he  testified: 

"When  I  persuaded  "the  directors  to  break  in- 
to the  front  building,  remove  the  rear  wall,  and 
connect  up  so  as  to  improve  the  new  addition, 
Mr.  Dewar  [of  the  defendant  corporation]  asked 
me  whether  that  would  be  In  the  commission  of 
5  per  cent  •  •  •  I  said,  'Yea,  for  that  par- 
ticular part  we  would  let  that  go  with  the  origi- 
nal work."' 

But  plaintiff  contends  that  he  never  agreed 
to  do  the  subsequent  work  in  the  bank  build- 
ing proper  on  the  5  per  cent,  basis,  stating 
in  his  testimony : 

"Never  at  any  time  after  that  [the  conversa- 
tion just  quoted]  did  Mr.  Dewar  or  any  of  tiie 
directors  of  this  bank  ask  me  what  my  commis- 
sions would  be.  I  particularly  cautioned  Mr. 
Hansell  [of  the  defendant  corporation],  when 
they  got  into  this  remodeling  work,  step  by  step, 
that  I  expected  to  be  paid  for  my  work,  for 
the  extra  work  and  trouble  they  were  putting 
me  to;  that  it  was  the  most  particular  kind  ot 
work  and  required  a  great  deal  of  care.  I 
told  Mr.  Hansen  twice  at  my  office,  because  I 
didn't  want  to  go  along  and  not  warn  them  that 
they  would  have  to  pay  more  than  perhaps  a 
straight-away  job." 

On  the  other  hand,  defendant  produced 
several  witnesses  who  testified  positivel.v 
that  plaintiff  agreed  to  do  all  of  the  work 
In  controversy  for  a  6  per  cent  compensa- 
tion, to  be  calculated  as  mentioned  in  his 
original  contract. 

While  plaintiff's  services  In  connection  with 
the  remodeling  of  defendant's  old  bank  build- 
ing was,  perhaps,  somewhat  different  from 
those  performed  by  him  In  and  about  the 
erection  of  the  extension  thereto,  yet  the 
former  was  of  the  same  general  character 
as  the  latter,  and,  In  view  of  the  stipulated 
compensation  designated  in  the  original  writ- 
ten contract  between  the  parties,  the  burden 
was  upon  plaintiff  at  least  to  show  facts 
which  would  give  rise  to  an  implied  contract 
to  pay  a  higher  standard  of  remuneration  for 
the  one  than  the  other,  before  he  could  re- 
cover anything  ovw  and  above  the  6  per  cent 
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comml^alon  originally  named  by  him.  Wal- 
lace T.  Floyd,  29  Pa.  184,  185,  72  Am.  Dec. 
620;  Hanek  t.  Albright,  36  Pa.  367,  371; 
Rosencrance  ▼.  JohnBon,  191  Pa.  620,  532, 
43  AtL  380.  See,  also,  Johnson  v.  Wanamak- 
er,  17  Pa.  Super.  Ct.  301,  304-306. 

We  do  not  mean  to  Intimate  the  cases  Just 
cited  hold  that  a  contract  fixing  a  rate  of 
compensation  for  certain  defined  personal 
services  will  be  extended  to  other  services 
of  a  like  kind,  rendered  by  the  same  person, 
but  in  no  wtee  contwnplated  by  snch  contract 
or  connected  with  the  work  ther^n  provid- 
ed for ;  they  do,  however,  lay  down  a  general 
mle,  applicable  here,  which  may  be  stated 
thns:  Where  one  Is  retained  by  or  enters 
into  the  employ  of  another  to  perform  defin- 
ed services  of  a  personal  nature,  at  a  compen- 
sation expressly  agreed  upon,  and,  after  the 
services  have  been  performed  or  during  the 
course  of  their  execution,  such  person  pro- 
ceeds with  work  of  a  similar  kind  or  enters 
upon  the  performance  of  other  service  of  the 
same  general  character  relating  to,  connect- 
ed with,  or  growing  out  of  the  original  em- 
ployment, without  any  fresh  contract  or  im- 
derstandlng  as  to  a  diange  In  compensation, 
or  without  a  distinct,  unequivocal  notice  to 
bis  employer  that  be  insists  upon  a  different 
standard  of  remuneration,  the  standard  for 
valuing  these  latter  services  is  that  which 
the  parties  fixed  for  themselves  in  the  first 
instance;  for,  in  the  absence  of  a  new  agree- 
ment, express  or  implied,  the  presumption  is 
that  they  Intend  the  original  rate  of  compen- 
sation to  continue. 

Of  course,  had  the  plaintiff  at  bar  produced 
evidence  tending  to  show  some  sort  of  a  defi- 
nite notification  that,  from  a  fixed  time  or  aft- 
er the  completion  of  a  certain  designated 
part  of  the  new  work,  he  would  not  render 
any  future  service  in  connection  therewith 
unless  bis  pay  were  based  upon  a  standard 
of  compensation  other  than  that  stipulated 
Id  his  original  contract,  then  the  case  would 
be  different ;  for,  under  such  circumstances, 
the  law  might  Imply  an  undertaking  by  de- 
fendant to  pay  plaintiff  a  higher  rate  of  com- 
jiensation  for  his  service  on  the  new  work,  If, 
as  a  matter  of  fact,  such  higher  rate  repre- 
sented the  reasonable  worth  thereof.  Here, 
however,  the  evidence  upon  the  subject  In 
hand  not  only  preponderates  against  plain- 
tiff, but  It  Is  entirely  inadequate  to  show  any 
cnatract,  either  express  or  implied,  fixing  a 
liasla  of  compensation  different  from  that 
named  In  plalntllPs  original  undertaking  with 
defendant,  I.  e.,  5  per  cent.  The  testimony 
rplied  upon,  before  quoted,  is  merely  to  the 
effect  that  plaintiff  cautioned  defendant  he 
pipected  to  be  paid  for  his  extra  work,  not 
that  he  demanded  a  higher  rate  of  pay  than 
previously  fixed  upon  in  the  original  contract 
of  employment ;  and,  under  the  drcumstano- 
es,  this  was  not  enough  to  put  defendant  on 
notice  that   It   would   be  required   to  pay 


more  than  5  per  cent  of  the  proper  cost 
of  the  whole  Job. 

We  cannot  say,  however,  that  plaintiff  was 
entitled  only  to  the  sum  allowed  him  In  de- 
fendant's affidavits  of  defense  (as  set  forth  In 
the  next  paragraph);  for  the  amount  of 
compensation  to  be  recovered  depends  upon 
the  proper  cost  of  remodeling  defendant's 
old  building,  which  (unless  the  parties  can 
agree  upon  It  and  thereby  avoid  a  new  trial) 
must  be  found  by  a  Jury.  On  the  evidence  as 
It  stood  at  the  last  trial,  defendant  was  enti- 
tled to  an  Instruction  that  no  understanding, 
either  express  or  implied,  having  been  shown 
by  plaintiff  to  pay  him  more  than  the  5  per 
cent  mentioned  in  the  original  contract  of 
employment,  that  is  the  standard  of  compen- 
sation which  must  guide  the  Jury  In  rendering 
their  verdict;  this,  in  effect,  was  the  Instruc- 
tion, requested,  as  called  to  our  attention  by 
the  eighth  and  last  assignment  of  error, 
which  Is  sustained.  What  we  have  already 
written  sufildently  covers  the  other  assign- 
ments, eo  It  Is  unnecessary  specifically  to 
consider  them. 

To  clarify  the  order  we  are  about  to  make, 
It  may  be  well  to  state  that  plaintiff  sued  to 
recover:  (1)  The  amount  of  his  original 
deposit,  $11,889,  with  interest  thereon  at  the 
rate  of  4  per  cent  per  annum;  (2)  $1,500, 
being  architect's  commission  at  5  per  cent 
upon  the  cost  of  construction  of  the  addition 
to  defendant's  building;  and  (3)  $3,000  In 
fees  for  extra  professional  work  in  connection 
with  the  remodeling  of  the  old  building, 
which  latter  service  plaintiff  contends  was 
not  contemplated  or  provided  for  in  the  writ- 
ten contract  designating  his  compensation. 
Defendant,  In  its  affidavits  of  defense,  ad- 
mitted liability  for  the  deposit,  with  2  per 
cent  per  annum  interest  thereon,  the  $1,500 
commission  and  $546.95  of  the  $3,000  claim ; 
for  all  of  which,  prior  to  trial.  Judgment  was 
entered  In  the  sum  of  $17,575.27,  the  suit 
proceeding  to  trial  on  the  Issues  (1)  as  to  the 
proper  rate  of  interest,  and  (2)  the  compensa- 
tlou  to  which  plaintiff  is  entitled  for  the 
work  connected  with  his  $3,000  charge.  The 
verdict  and  Judgment  thereon  cover  all  of 
plaintiff's  claims  less  the  $17,575.27  admitted 
in  defendant's  affidavits  of  defense,  but  the 
record  contains  sufficient  data  to  enable  the 
court  below  correctly  to  determine  what  pro- 
portion of  the  common  Judgment  belongs  to 
eadi  brand)  of  the  case.  Hence  we  shall 
make  the  follovring  order: 

The  Judgment,  to  the  extent  of  Its  relation 
to  the  first  brandi  of  this  case.  Is  affirmed ; 
but,  so  ftir  as  It  pertains  to  the  second  branch 
of  the  controversy,  it  is  reversed  with  a 
venire  facias  de  novo.  The  court  below  la 
directed  to  apportion  the  award  of  the  Jury 
In  accordance  with  the  foregoing  opinion  and 
this  order;  the  costs  to  date  to  be  divided 
equally  between  the  litigants. 
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STUDEBAKER  et  nr.  ▼.  PITTSBURGH 

RYS.  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  7, 1918.) 

Damages  €=*r)0— Peksonai.  Injubt— Disfig- 

UBEMENT  OB  DEFOBMITY. 

In  estimating  the  damages  for  'a  personal 
injury  resultintr  in  a  dlafigurement  or  deformity, 
the  jury  may  take  such  facts  into  consideration, 
and  allow  for  mental  suffering  which  is  the 
natural  and  necessary  result  of  the  injury. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Trespass  by  R.  W.  Studebaker  and  Pearl 
Studebaker,  his  wife,  against  the  Pittsburgh 
Railways  Company  to  recover  damages  for 
personal  Injury  to  the  wife.  Verdict  of  $2,- 
500  for  the  wife,  and  of  $1,500  for  the  hus- 
band, and  Judgment  entered  thereon,  and  de- 
f«idant  appeals.    Affirmed. 

Argued  before  MBSTREZAT,  POTTER, 
STEWART,  MOSCnZISKBR,  and  WAL- 
LING, JJ. 

Richard  O.  Long,  of  Pittsburgh,  for  appel- 
lant. H.  Fred  Mercer,  of  Pittsburgh,  for  ap- 
pellees. 

WALLING,  J.  This  Is  an  action  by  hus- 
band and  wife  to  recover  for  personal  Inju- 
ries to  the  wife.  On  June  6, 1915,  the  plain- 
tiff Mrs.  Studebaker  was  riding  on  a  motor- 
cycle In  charge  of  a  Mr.  Zeigler,  on  Hawkins 
avenue,  Pittsburgh,  when  they  collided  with 
one  of  defendant's  trolley  cars  so  that  Mrs. 
Studebaker  was  thrown  to  the  pavement  or 
car  tracks  and  received  Injuries.  She  struck 
so  as  to  Injure  her  head  and  face,  cutting 
her  lips,  nose,  and  cheek  and  knocking  out 
three  of  her  teeth,  and  rendering  her  un- 
conscious. She  was  removed  to  the  hospital 
where  she  received  surgical  treatment  and 
remained  nine  weeks.  The  accident  left  bad 
and  permanent  scars  on  her  cheek  and  lip. 
Mrs.  Studebaker  received  other  serious  in- 
juries, including  the  laceration  and  tearing 
of  the  calf  of  her  right  leg  to  such  an  extent 
that  the  wounds  thereon  had  not  healed 
when  the  case  was  tried  In  January,  1917. 
The  evidence  justifies  the  conclusion  that  the 
Injuries  last  named  are  permanent,  and  will 
always  cause  some  disability.  When  hurt  she 
was  30  years  of  age.  The  jury  found  that 
the  accident  resulted  from  defendant's  neg- 
ligence. The  only  error  complained  of  is 
the  instructions  of  the  trial  judge  as  to  the 
measure  of  the  wife's  damages,  where  he 
said,  "And  now,  we  come  to  the  wife.  The 
wife  is  only  entitled  to  be  compensated  for 
the  pain  and  suffering,  and  the  inconvenience 
and  the  disfigurement  or  deformity,  or  what- 
ever you  may  choose  to  call  It,  brought  about 
by  this  accident" — and  also  where  instruc- 
tions to  like  effect  were  repeated.  There  was 
another  as^^lgnment  of  error  to  the  instruc- 
tion that  the  jury  were  not  required  to  find 
the  present  worth  of  damages  for  future  pain. 


and  suffering.  But  that  question  was  ruled 
adversely  to  appellant  in  Bostwlck  v.  Pitts- 
burgh Rys.  Co.,  256  Pa.  387, 100  Aa  123,  and 
is  not  pressed  here. 

In  our  opinion  the  jury  in  assessing  dam- 
ages may  properly  consider  a  personal  de- 
formity that  results  from  the  injuries.  "In 
estimating  damages  in  cases  of  personal  in- 
jury where  a  disfigurement  or  deformity  of 
the  person  has  occurred,  the  Jury  may  take 
such  fact  into  consideration."  18  Oya  145. 
The  sufferer  is  entitled  to  compensation  for 
mutilation  or  disfigurement  Sutherland  on 
Damages,  {  1241.  "Where,  as  the  result  of 
a  tort,  the  plaintiff  sustains  a  personal  muti- 
lation, which  may  make  him  an  object  of 
curiosity  or  ridicule,  he  may  recover  for  the 
mortiflcation  arising  therefrom."  Hockwell 
V.  Eldred  Borough,  7  Pa.  Super.  Ct  ^. 
While  the  trial  Judge  in  the  case  at  bar  did 
not  use  the  term  "mental  suffering,"  yet  it  la 
f&miliar  law  that  where  such  suffering  is  the 
result  of  physical  injury  it  may  be  consider- 
ed on  the  question  of  damages.  In  an  action 
for  negligence,  there  can  be  no  recovery  for 
mental  suffering  except  it  be  founded  upon 
physical  injury,  but  where  such  suffering  is 
the  direct  and  necessary  consequence  of  the 
physical  Injury  the  jury  may  consider  It 
McDermott  v.  Severe,  202  V.  S.  600,  28  Sup. 
Ct.  709,  50  L.  Ed.  1162 ;  and  see  Kennon  v. 
Gilmer,  131  U.  S.  22,  9  Sup.  Ot.  696,  33  L 
Ed.  110.  While  there  is  some  lack  of  uni- 
formity in  the  decisions  on  this  question  in 
other  Jurisdictions,  we  believe  the  rule  as 
above  stated  Is  sound,  and  applies  to  cases 
of  mutilation  and  disfigurement,  wherever 
the  mental  suffering  is  the  natural  and  neces- 
sary result  of  the  physical  injury.  But  al- 
leged mental  suffering  which  Is  fanciful  or 
imaginary,  or  which  arises  from  causes  dis- 
connected with  the  physical  injury,  cannot 
be  considered  for  the  purpose  of  swelling  tbe 
damages.  In  Linn  y.  Duquesne  Borough,  201 
Pa.  551.  5o3,  54  Atl.  341,  93  Am.  St  Rep.  800, 
relied  upon  by  appellant,  the  facts  were  dif- 
ferent   There — 

"The  instruction  on  the  measure  of  damage 
allowed  the  jury  to  consider j  in  addition  to  the 
pliysical  and  mental  suSenng  caused  by  the 
injury  and  the  permanent  disability  resulting 
from  it,  the  humiliation  and  regret  that  tbe 
plaintiff  might  thereafter  feel  because  of  her 
mability  to  attend  to  her  household  duties  and 
to  perform  the  services  she  had  before  per- 
formed for  her  husband." 

The  latter  clause  of  such  instruction  was 
held  error.  In  that  case  plaintiff's  wrists 
were  so  fractured  as  to  somewhat  disable 
her  hands;  and  It  was  held  that  her  sub- 
sequent regret  at  not  being  able  to  perform 
her  household  duties  as  she  bad  formerly 
done  was  sa  distinct  from  tbe  physical  In- 
juries as  not  to  be  the  subject  of  compensa- 
tion. It  would  be  a  harsh  rule  to  permit  a 
husband  to  recover  for  loss  of  his  wife's 
services  and  also  to  permit  the  wife  to  recov- 
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er  for  regret  at  not  being  able  to  perform 
them.  Clearly  such  regret  was  not  the  nec- 
essary result  of  the  injorles.  The  plaintiff 
there  was  permitted  to  recover  for  physical 
and  mental  snllerlng  and  permanent  disabil- 
ity. In  the  case  at  bar  defendant  submitted 
DO  requests  for  Instructions  on  the  question 
of  damages,  and  in  our  opinion  what  the 
trial  jndge  said  on  that  subject  was  free 
from  error.  The  verdicts  were  reasonable, 
and  we  find  no  reason  for  granting  a  new 
trial. 

The  assignments  of  error  are  overruled, 
and  the  Judgments  are  aflSrmed. 


In  re  CHURCHILL'S  ESTATE. 
(Supreme  Gvaxt  of  Pennsylvania.    Jan.  7, 1918.) 

1.  Wills  «=s>71— Wills  Act— Constbuction.j 

Wills  Act  of  AprU  8,  1833  (P.  L.  249)  was^ 
intended  tp  form  a  complete  system  by  which  a 
posthumous   disposition   of  property  might  be 
made. 

2.  Wills  ®s»71— Wills  Act— Constbtjotion. 

The  purpose  of  such  act  was  to  secure  ac- 
curacy in  the  execution  of  a  testator's  wishes, 
the  authenticity  of  the  instrument  transmitting 
them,  the  identification  of  the  testator,  and  cer- 
tainty as  to  his  completed  testamentary  purpose. 

3.  W^LS    «=»111(2)— WiLM   Act— SlQNATUBE 

AT  End  of  Will. 
Under  such  act  a  will  made  on  a  printed 
blank  form,  in  which  testator  inserted  bis  name 
in  the  attestation  clause,  and  in  that  part  of 
the  blank  to  be  signed  by  the  subscribing  wit- 
nesses reading  "Signed,  sealed,  published  and 
declared  by  the  above-named  P.  Churchill," 
but  did  not  sign  opposite  the  seal  on  the  line 
designated  for  his  signature  or  elsewhere  at 
the  end  of  the  paper,  the  will  was  not  signed 
It  the  end  thereof,  and  was  void. 

Appeal  from  Orphans'  Court,  Indiana 
County. 

George  B.  CborchiU  appeals  from  a  decree 
of  the  orphans'  court,  affirming  a  decree  of 
the  register  of  wills,  admitting  to  probate  a 
testamentary  pei>er  as  the  wUl  of  P.  Church- 
Ill,  deceased.    Reversed,  and  probate  vacated. 

Frmn  the  record  it  appeared  that  the  case 
turned  upon  whether  a  paper  admitted  to 
probate  as  a  will  bad  been  signed  by  the  de- 
cedent at  the  end  thereof.  On  appeal  from 
the  decree  of  the  register  admitting  It  to  pro- 
bate, the  facts  were  agreed  upon  in  the  fol- 
lowing  case  stated : 

P.  Churchill  was  a  merchant  in  the  village 
of  Hillsdale.  At  the  time  of  his  death  he 
was  aged  about  82  years.  He  had  been  en- 
gaged in  the  mercantile  business  for  many 
years;  held  the  office  of  postmaster  for  a 
number  of  years.  On  a  printed  form,  in  bis 
own  handwriting,  P.  Churchill  wrote  the 
paper  offered  for  probate.  There  was  no 
testimony  as  to  when  he  wrote  the  paper,  nor 
as  to  whether  or  not  it  was  written  on  one  or 
more  occasions.  The  paper  is  dated  the  14tta 
day  of  April,  1914,  and  this  date  is  in  the 
handwriting  of  P.  Churchill.  At  some  time 
he  tore  off  the  lower  end  of  the  first  sheet 


(1.  e.,  a  part  of  pages  1  and  2  of  said  paper 
writing),  and  in  his  own  hand,  with  a  differ- 
ent pen  or  different  Ink,  wrote  what  appears 
on  page  2  of  said  paper  writing.  There  is  no 
evidence  on  this  phase  of  the  paper,  except 
inferences  which  may  be  drawn  from  inspec- 
tion. All  of  the  writing  on  said  alleged  will, 
including  the  name  of  P.  Churchill  wherever 
It  occurs,  and  excepting  only  the  signature  of 
the  witnesses,  J.  D.  Splcher  and  John  Ran- 
kin, is  in  the  proper  handwriting  of  said  P. 
Churchill. 

J.  D.  Splcher  and  John  Rankin  signed  said 
will  as  subscribing  witnesses,  at  the  request 
of  P.  Churchill,  under  the  circumstances  set 
forth  in  their  testimony  taken  before  the  reg- 
ister of  wills  at  No.  61,  March  term,  1916,  in- 
dorsed, "Testimony  of  Subscribing  Witness- 
es," filed  herewith  and  made  part  of  this  case 
stated.  It  is  expressly  agreed  that  the  whole 
of  the  testimony  of  the  subscribing  witness- 
es so  taken  and  filed  herewith,  so  far  as  the 
same  may  be  material  and  competent,  shall 
be  considered  by  the  court  with  the  same 
weight  and  effect  as  if  said  testimony  had 
been  given  before  the  court.  After  the  paper 
had  been  signed  by  J.  D.  Splcher  and  John 
Rankin  as  witnesses,  P.  Churchill  sealed  the 
paper  in  an  envelope  and  delivered  It  to  Dr. 
Hileman,  saying  to  him,  "This  is  my  will  and 
I  want  you  to  keep  It  for  me."  The  will  re- 
mained In  the  custody  of  Dr.  Hileman  until 
after  the  death  of  P.  Churchill.  The  sealed 
envelope  had  not  been  opened  or  the  paper  in 
any  way  interfered  with  from  the  time  It  was 
delivered  by  P.  Churchill  to  Dr.  Hileman,  by 
whom  It  was  turned  over,  in  the  same  con- 
dition, to  Gyrus  Rank,  who,  with  his  attor- 
ney, John  H.  Pierce,  had  custody  of  the  paper 
until  it  was  offered  for  probate.  The  paper 
is  now  In  the  same  condition  it  was  when 
delivered  by  P.  Churchill  to  Dr.  Hileman. 

The  name  of  P.  Churchill,  in  his  proper 
handwriting,  appears  In  three  different  plac- 
es in  the  alleged  will ;  at  the  beginning  of  the 
will  In  the  expression,  "I,  P.  Churchill,  of 
Hillsdale,"  etc.;  In  the  attestation  clause  in 
the  expression,  "In  witness  whereof,  I,  P. 
Churchill,  the  testator  above  named,  have 
hereunto  subscribed  my  name  and  affixed  my 
seal  the  fourteenth  day  of  April  in  the  year 
of  our  Lord  one  thousand  nine  hundred  14 — 
1914";  and  finally  in  that  part  of  the  blank 
to  be  signed  by  tiie  subscribing  witnesses  in 
the  expression,  "Signed,  sealed,  published 
and  declared  by  the  above-named  P.  Church- 
ill," etc.  P.  Churchill  was  a  man  of  average 
Intelligence,  and  as  postmaster  through  a  se- 
ries of  years  was  accustomed  to  filling  out 
blanks  iiertalning  to  his  office.  In  the  blank 
used  to  prepare  the  paper  writing,  immedi- 
ately after  the  attestation  clause,  there  is 
provided  a  line  for  signature  with  a  seal 
thereafter,  which  Is  wholly  blank. .  The  alleg- 
ed'paper  writing  is  made  a  part  of  this  case 
stated. 


»For  other  oaaM  sae  lama  toplo  and  KBY-IfUUBBB  la  all  Ker-Namb«r«d  DlfWta  and  ladaxM 
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J.  D.  Splcher,  <me  of  the  witnesses  who 
signed  the  attestation  clause,  testified  that 
the  decedent  said,  "This  Is  my  will,  I  haye 
signed  it."  John  Eankln,  the  other  witness, 
that  the  decedent  said,  "I  wish  you  to  witness 
my  name  to  a  paper."  The  court  dismissed 
the  appeal  from  the  action  of  the  register, 
holding  that  the  paper  had  been  signed  by  the 
decedent  at  the  end  thereof  as  his  will. 

It  was  in  the  following  form : 

"I,  P.  ChnrchlU,  of  HiUsdale,  CJOunty  of  In- 
diana, and  State  of  Pennsylvania,  being  of 
sound  mind,  memory  and  understanding,  do 
make  and  publish  this  my  last  Will  and  Testa- 
ment, hereby  revoking  and  making  void  all 
former  Wills  by  me  at  any  time  heretofore  made. 

"let.  I  wish  all  my  just  debts  and  funeral 
expenses  be  paid.  2nd.  I  bequeath  to  my  wife 
the  lot  and  dwelling  on  north  side  of  Main 
street  with  all  Its  contents  and  One  Hundred 
and  Fifty  Dollars  ($150)  per  year  during  her 
life.  3rd,  I  bequeath  to  George  R.  Churchill 
Twenty  Five  Dollars  ($25)  in  lieu  of  what  I 
have  previously  nven  him  as  book  will  show. 
4th.  r  bequeath  Two  Hundred  Dollars  ($200) 
to  Mrs.  Winnie  McConahay.  5th.  I  bequeath 
Two  Hundred  Dollars  ($200)  each  to  Donald 
and  Martha  ChurchiU.  6th.  To  Merton  E. 
Churchill  I  bequeath  Kve  Hundred  ($500)  be- 
side the  note  and  book  account  I  hold.  7th.  To 
Mrs.  Elsie  Standish  and  Mrs.  Sarah  F.  Ake  I 
bequeath  One  Thousand  Dollars  ($1,000)  each. 
8th.  To  John  8.  Churchill  I  bequeath  the  dwell- 
ing I  now  live  in  and  lot  on  which  it  stand,  to 
have  possession  at  death  of  my  wife  by  him  pay- 
ing (tee  Thousand  Dollars  to  the  estate  in  six 
equal  annual  payments  without  interest.  9th. 
To  W.  T.  Churchill  I  bequeath  the  farm  he 
lives  on  by  him  paying  One  Thousand  Dollars 
($1,000)  to  the'  estate  m  six  equal  annual  pay- 
ments without  interest  10th.  The  balance  of 
my  estate  I  wish  divide  as  folow  One  Third 
share  one  third  share  divided  equally  between 
Mrs.  Winnie  McConahay  &  Don  and  Martha 
ChurchiU.  If  any  of  the  beneficiaries  named 
in  this  will  file  objections  to  same  shall  thereby 
forfeit  all  claim  to  any  benefit  therein  unless  by 
a  full  agreement  by  all. 

"I  do  hereby  make,  constitute  and  appoint 
Cyrus  P.  Rank  to  be  Executor  of  this  my  last 
Will  and  Testament. 

"In  witness  whereof,  I,  P.  Churchill,  the  Tes- 
tator above  named,  have  hereunto  subscribed 
my  name  and  affixed  my  seal,  the  fourteeenth 
day  of  April  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  14—1914. 

" [Seal.] 

"Signed,  sealed,  published,  and  declared  by 
the  above  named  P.  Churchill,  as  and  for  his 
last  Will  and  Testament,  in  the  presence  of  us, 
who  have  hereunto  subscribed  our  names  at 
bis  request  as  witnesses  thereto  in  the  presence 
of  the  said  Testate  and  of  each  other. 

"J.  D.  Spider, 
"John    Rankin." 

The  court  dismissed  the  api>eal  from  the 
decree  of  the  register  of  wills.  Oeorge  R. 
Cbardiill  appealed. 

Argued  before  BROWN,  C.  J.,  and  M£;S- 
TRBZAT,  STEWART,  FRAZER,  AND  WAL- 
LING, JJ. 

O.  J.  Felt,  of  Indiana,  Pa.,  for  ai^ellant. 
D.  B.  Taylor,  of  Indiana,  Pa.,  for  ai^ellees. 

BROWN;  C.  J.  [1,J]  The  requirement  of 
the  act  of  April  8,  1833  (P.  L.  249),  Is  that 
every  will  shall  be  in  writing  and  signed  by 
the  testator  "at  the  end  thereof."    This  Is  a 


most  wholesome  provision,  and  ronedled  mis- 
chiefs which  existed  at  the  time  the  act  wag 
passed,  for  the  English  statute  of  frauds  was 
held  to  have  been  satisfied  whenever  the 
name  of  the  testator,  in  his  own  handwcithig, 
appeared  In  the  introductory  or  any  other 
part  of  the  instrument  offered  for  probate. 
Hays  V.  Harden,  6  Pa,  409.  "Our  statute  of 
wills,  passed  April  8,  183S,  was  Intended  to 
form  a  complete  system,  by  which  a  postha- 
mous  disposition  of  property  might  be  made. 
In  our  endeavors  to  ascertain  Its  meaning,  we 
must  so  construe  It  as  to  make  it  consistent 
with  itself.  Nor  should  we  lose  sight  of  the 
mischiefs  which  existed  at  the  time  when  it 
was  enacted ;  mischief  which  it  was  designed 
to  remedy.  Among  these,  none  was  more 
serious  than  the  facility  with  which  un- 
finished papers,  mere  inchoate  cOqpressions 
■of  intention,  were  admitted  to  probate  as 
valid  wllhs  of  decedents.  Letters,  memo- 
randa, mere  notes  unsigned,  which  were  en- 
tirely consistent  with  a  half-formed  purpose, 
and  which  may  have  been  thrown  aside,  and 
never  intended  to  be  operative,  were  rescued 
from  their  abandonment,  proven  as  wills, 
and  allowed  to  prevail  as  dispositions  of 
property  which  there  was  much  reason  to 
believe  the  decedent  never  intended.  It  was 
to  remedy  this  mischief  that  the  act  of  1S3.3 
provided,  that  every  will  should  be  signed 
at  the  'end  thereof.'  That  thus,  by  his  sig- 
nature in  that  place,  the  testator  should 
show  that  his  testamentary  purpose  was  con- 
summated, and  that  the  instrument  was  com- 
plete." Helse  V.  Helse,  31  Pa.  246.  'The 
piuposes  of  the  act  of  1833  were  accuracy  in 
the  transmission  of  the  testator's  wishes,  tbe 
authentication  of  the  Instrument  transmit- 
ting them,  the  Identification  of  the  testator, 
end  certainty  as  to  his  completed  testa- 
mentary purpose.  The  first  was  attained 
by  requiring  writing  Instead  of  mere  memory 
of  witnesses,  the  second  and  third  by  the 
signature  of  testator,  and  the  last  by  plac- 
ing the  signature  at  the  end  of  the  instru- 
ment. The  first  two  requirements  were  de- 
rived from  the  English  statute;  the  third 
was  new  (since  followed  by  Act  1  Vict.  c.  26), 
and  was  the  result  of  experience  of  the  dan- 
gers of  having  mere  memoranda  or  incom- 
plete directions  taken  for  the  expression  of 
final  intention.  Baker's  Appeal,  107  Pa.  3S1 
[52  Am.  Rep.  478] ;  Vernon  v.  Kirk,  30  Pa.  ' 
223."  Knox's  Estate,  131  Pa.  220.  18  AtL 
1021,  6  L.  R.  A.  353,  17  Am.  St  Rep.  79S.  | 
[SI  The  paper  admitted  to  probate  in  tbe  ' 
present  case  is  a  printed  form  of  a  will,  all  . 
the  written  portions  of  It  being  in  the  hand-  j 
writing  of  P.  ChurchiU,  the  decedent.  When  ' 
he  filled  up  the  blank  spaces  and  wrote  dlrec> : 
tilons  and  bequests  in  it,  he  saw  printed  im- 1 
mediately  below  the  testimonium  clause  the 
word  "seal,"  and  this  clearly  Indicated  to 
him,  admittedly  a  man  of  Intelligence,  where 
he  was  to  sign  his  name  as  testator.  It  was 
the  end  of  the  printed  form  of  the  wilt 
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wbldi  he  nsed,  and  If  he  had  signed  bla 
name  there,  the  instrument  would  hare  been 
execnted  as  the  statute  requires,  even  if 
there  had  been  no  attestation  clause  signed 
by  witnesses ;  but  he  did  not  sign  his  name  at 
what  was  so  dearly  the  end  of  the  paper 
as  a  wilL  What  he  did  do  was  to  write  hla 
name  In  three  blank  spaces  in  the  paper, 
first  at  the  top  and  then  In  the  testimonium 
and  attestation  clauses.  In  doing  so  he  was 
merely  acting  as  his  own  scrivener ;  but  be- 
cause he  said  to  one  of  the  two  attesting 
witnesses,  "This  Is  my  will,  I  have  signed 
it,"  and  to  the  other,  "I  wish  you  to  witness 
my  name  to  a  paper,"  and  subsequently  hand- 
ed it  to  a  physician,  saying,  "This  is  my 
will,  and  I  want  you  to  keep  it  for  me,"  the 
learned  court  below  was  of  opinion  that  the 
"testamentary  purpose  was  complete,  and 
that  the  signature  in  the  attestation  clause 
meets  every  statutory  requirement  of  being 
*at  the  end  thereof.'  " 

The  decedent  may  have  thought  be  had 
made  a  will,  but  the  statute  says  he  had  not. 
The  question  is  not  one  of  his  intention,  but 
of  what  he  actually  did,  <n:  rather  what  he 
failed  to  do.  He  failed  to  sign  the  paper  at 
the  end  thereof,  and  this  essential  require- 
ment of  the  statute  is  not  met  by  the  inser- 
tion of  his  name  in  his  own  handwriting  In 
three  blank  spaces  in  the  printed  form  of  the 
paper  which  he  may  have  intended  to  use  in 
executing  his  will.  "It  may  hapi)en,  even 
frequently,  that  genuine  wills,  namely,  wills 
truly  expressing  the  Intentions  of  the  testa- 
tors, are  made  without  observations  of  the 
required  forms ;  and  whenever  that  happens, 
the  genuine  Intention  is  frustrated  by  the  act 
of  the  Legislature,  of  wbldi  the  general  ob- 
ject Is  to  give  effect  to  the  intention.  The 
courts  must  consider  that  the  Lieglslature, 
having  regard  to  all  probable  circumstances, 
has  tbon^t  it  best,  and  has  therefore  deter- 
mined, to  run  the  risk  of  frustrating  the  in- 
tention sometimes,  in  preference  to  the  risk 
of  giving  effect  to  or  facilitating  the  forma- 
tion of  spurious  wills,  by  the  absence  of 
forms.  It  is  supposed,  and  that  authorita- 
tively, that  the  evil  of  defeating  the  intention 
in  some  cases,  by  requiring  forms,  Is  less 
than  the  evil  probably  to  arise  by  giving  va- 
lidity to  wills  made  velthout  any  form  in  all 
cases."  Smee  v.  Bryer,  6  Moore  P.  O.  404." 
In  Wlneland's  Appeal,  118  Pa.  37,  12  Atl. 
301,  4  Am.  St.  Rep.  571,  after  the  signature 
of  the  testator  at  the  end  of  the  will  there 
followed  an  unsigned  clause  appointing  exec- 
utors, and,  in  reversing  the  court  below  in 
directing  the  register  to  admit  the  paper  to 
probate  as  the  last  will  and  testament  of  the 
deceased,  we  said: 

"Oar  Act  of  1838,  as  weU  as  the  statute  of 
Victoria,  are  in  part  borrowed  from  the  British 
statute  of  frauds,  two  sections  of  which  have 
been  so  evaded  br  Judicial  construction  as  to  be 
practically  zepealed.  We  do  not  propose  that 
the  act  or  1833  shall  meet  with  the  same  fate. 
The  Lesislatuie  have  laid  down  a  rule  so  plain 


that  it  caimot  be  evaded  without  a  dear  viola- 
tion of  its  terms.  No  room  is  left  for  judicial 
construction  or  interpretation.  It  eays  a  will 
must  be  signed  at  the  end  thereof,  and  that's 
the  end  of  it.  We  are  of  opinion  that  this 
paper  was  not  a  will  within  the  meaning  of  the 
act  of  183.'^,  and  that  it  was  error  to  admit  it 
to  probate." 

Swire's  Estate,  226  Pa.  188,  73  AtL  1110, 
cited  by  cotinsel  for  appellee,  is  not  an  au- 
thority sustaining  the  action  of  the  court  be- 
low. All  that  was  there  decided  was  that,  as 
the  signature  of  the  testatrix  appeared  at  the 
end  of  the  codicil,  it  was  In  compliance  virlth 
the  statutory  requirement,  notwithstanding 
some  marginal  bequests  on  the  same  page, 
above  the  signature. 

The  precise  question  before  us  On  this  ap- 
peal does  not  seem  to  have  been  passed  upon 
in  any  of  our  cases.  Sears  v.  Sears,  77  Ohio 
St.  104,  82  N.  B.  1067,  17  L.  R.  A.  (N.  S.)  363, 
11  Ann.  Caa.  1008,  a  well-consldcred  case, 
supports  the  contention  of  the  appellant,  and 
in  its  reasoning  we  concur.  There,  as  here, 
the  decedent  used  a  printed  blank  form  of 
will.  The  blanks  in  the  testimonium  and  at- 
testation clauses  were  filled  in  by  her,  and 
then  read  as  fbllows,  Including  the  signatures 
of  the  two  witnesses: 

"In  testimony  whereof,  I  have  set  my  hand 
to  this  my  last  will  and  testament,  at  Lake- 
wood,  Ohio,  this  sixth  day  of  June,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and 
three.  

"The  foregoing  instrument  was  signed  by  the 
said  Arminda  S.  JSicholson  in  our  presence,  and 
by  her  published  and  declared  as  and  for  her 
last  will  and  testament;  and  at  her  request,  and 
in  her  presence,  and  in  the  presence  of  each 
other,  we  hereunto  subscribe  our  names  as  at- 
testing witnesses,  at  Lakewood,  Ohio,  this  sixtii 
day  of  June,  A.  D.  1903. 

'J.  W.  Southern,  resides  at  Lakewood,  O. 

"Julia  K.  Southern,  resides  at  Lakewood,  O." 

The  statute  of  Ohio,  like  our  own,  requires 
every  vrtll  to  be  in  writing  and  signed  at  the 
end  thereof.  It  was  contended  that  because 
Arminda  S.  Nicholson  had  written  her  name 
in  the  attestation  clause,  it  was  equivalent 
to  her  signature  at  the  end  of  the  will,  and 
the  drcult  court  so  held.  In  reversing  this 
and  holding  that  the  will  bad  not  been  exe- 
cuted as  required  by  the  statute,  the  Supreme 
Cotirt  of  the  state  held  as  follows: 

"In  the  case  before  us,  the  will  is  not  signed 
by  the  testatrix  at  the  end  thereof.  The  test!- 
imonium  clause  is  as  follows: 

"  'In  testimony  whereof,  I  have  set  my  hand 
to  this  my  last  will  and  testament,  at  Lake- 
wood,  Ohio,  this  sixth  day  of  June,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and 
three.  ' 

"The  obvious  purpose  for  which  this  blank 
line  was  left  was  for  the  signature  of  the  tes- 
tatrix, and  it  was  intended  as  the  end  of  the 
will.  The  absence  of  her  signature  there  not 
only  discloses  that  the  will  is  not  signed  by  her 
at  the  end  thereof,  but  also  implies  that  she  did 
not  sign  it  at  all.  The  attestation  clause  signed 
by  the  witnesses  recites  that  the  foregoing  in- 
strument was  signed  by  the  said  Arminda  S. 
Nicholson  in  our  presence,  bat  this  does  not 
change  the  facts,  and  in  the  absence  of  a  signa- 
ture is  without  legal  effect.  If  a  scrivener  had 
prepared  the  will  and  had  written  her  name 
where  it  appears  in  the  attestation  dause^  her 
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name  tliere  woQld  baye  been  merely  descriptlo 
pei'sonse;  and  when  it  is  shown  that  the  testa- 
trix was  her  own  scrivener,  the  natural  pre- 
sumption is  that'  it  was  so  intended;  and,  even 
if  the  fact  was  that  the  testatrix  wrote  her 
name  there,  intending  h;  that  act  to  sign  her 
will,  still  her  signature  would  not  be  at  the 
end  of  the  will,  and  her  intention  conld  not 
have  the  effect  of  transposing  it.  The  question 
is,  not  what  did  the  testatrix  intend,  but  what 
did  she  do?" 

The  decree  Is  reversed  at  the  costs  of  the 
appellee,  and  it  Is  ordered  that  the  letters 
testamentary  be  revoked  and  the  probate  va- 
cated. 


BOWERS  ▼.  GREAT  EASTERN 

CASUALTY  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  7, 1918.) 

1.  Insdbance  «=>64«(6)  —  Accident  Instjb- 
ANCE— Excepted  Risks— Defense. 

Where  accident  insurance  policy  provides 
that  it  shall  not  cover  injuries  resulting  wholly 
or  partly,  or  directly  or  Indirectly  from,  or 
while,  or  in  consequence  of  being  affected  by  in- 
toxicants, etc.,  the  defense  thereunder  is  af- 
ftrmative,  and  the  burden  is  on  insurer  to  estab- 
lish it. 

2.  Insurance  «=>666(5)  —  Accident  Ihsue- 
ANCE  —  Exception  of  Injubt  Resultinq 
FROM  Intoxicants. 

Under  such  policy,  it  is  necessary  for  the 
Insurer  to  show  that  the  accident  occurred  as 
a  consequence  or  result  of  insured's  use  of  in- 
toxicants; a  showing  of  any  physiological 
change  from  normal  conditions  superinduced 
by  intoxicants  being  insufficient. 

3.  Insurance  «=>6()8(11)  —  Accident  Insub- 
ANCE  —  Excepting  Bisks  —  Question  fob 

JUBT. 
In  action  on  accident  iuEiurance  policy  ex- 
cepting liability  for  injury  resulting  from  or 
while  or  in  consequence  of  being  affected  by  In- 
toxicants, unnecessary  exposure  to  obvious  dan- 
ger, or  the  violation  of  laws,  etc.,  held,  that 
whether  use  of  intoxicants,  violations  of  the 
speed  law,  or  any  unnecessary  exposure  was 
the  proximate  cause  of  the  accident  was  for 
the  jury. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Assumpsit  upon  an  accident  insurance  pol- 
icy by  M.  E.  Bowers  against  the  Great  East- 
ern Casualty  Company.  Verdict  for  plaintiff 
for  $5,948.33,  and  judgment  thereon,  and  de- 
fendant appeals.    Affirmed. 

Arguetl  before  MESTREZAT,  POTTER, 
STEWART,  MOSCHZISKER,  and  WALL- 
ING, JJ. 

George  R.  Wallace  and  Wallace  &  Watson, 
all  of  Pittsburgh,  for  appellant.  J.  Smith 
Christy  and  T.  Chalmers  Duff,  both  of  Pitts- 
burgh, for  appellee. 

STEWART,  J.  Action  was  brought  to  re- 
cover on  an  accident  Insurance  policy  Issued 
by  the  defendant  company  to  one  Calvin  B. 
Bowers,  who  lost  his  life  In  an  automobile 
accident  August  27,  1913.  The  plaintiff  In 
the  action  Is  the  widow  of  the  deceased  and 
the  beneflqiary  named  In  the  policy.  The 
company  denied  liability  on  the  ground  that 
accident  and  death,  occurring  as  they  did 


here,  are  not  within  tbe  terms  of  the  Insur- 
ance contract;  specifically,  that  the  assured 
at  the  time  the  accident  occurred  was  affect- 
ed by  intoxicants,  that  he  was  violating  the 
law  in  maintaining  the  speed  he  did,  and 
that  he  was  exposing  himself  unnecessarily 
to  obvious  danger  hi  so  doing.  Under  the 
heading  of  "Agreements"  In  the  policy  this 
appears — we  omit  all  that  is  confessedly 
without  relation  to  the  facts  of  this  case: 

"Set  4.  This  insurance  does  not  cover  •  •  • 
injuries  fatal  or  otherwise,  resulting  whollr 
or  in  part,  directly  or  indirectly  from,  or 
while,  or  in  consequence  of  being  affected  by 
intoxicants,  *  •  *  unnecessary  exposure  to 
obvious  danger,    •    •    •    violating  laws." 

The  defense  being  affirmative  In  character, 
the  defendant  assumed  the  burden'  of  show- 
ing that  the  assured,  when  the  accident  oc- 
curred, was  affected  by  Intoxicants,  was  vio- 
lating law,  and  exposing  himself  to  unneces- 
sary danger.  The  evidence  disclosed  these 
facts:  The  assured,  with  three  companions, 
was  returning  from  a  picnic  In  an  automobile 
driven  by  the  assured;  while  driving  along 
a  broad  highway  in  the  late  afternoon,  but 
when  It  was  yet  daylight,  for  reasons  unex- 
plained the  automobile  left  the  main  tracts 
suddenly  swerved  over  an  embankment  at 
the  side  of  the  road,  and  was  precipitated  in- 
to a  creek  below ;  the  assured,  who  had  been 
driving,  was  killed,  and  the  other  occupants 
of  the  car  were  each  more  or  less  injured. 
Evidence  was  .adduced  by  the  defendant 
showing  that  the  assured  during  the  trip 
had  Indulged  In  a  number  of  glasses  of  beer, 
and  other  evidence  with  respect  to  the  rate 
of  speed  at  which  he  was  driving  the  car. 
The  case  was  submitted  to  the  jury  by  the 
trial  Judge  in  a  charge  to  which  exception 
is  taken,  but  which  to  say  the  least  was  both 
IntelllglWe  to  the  Jury  and  impartial.  The 
trial  resulted  in  a  verdict  for  the  plaintiff 
for  the  full  amount  of  the  policy.  A  mo- 
tion for  a  new  trial  and  judgment  n.  o.  v. 
followed,  which  was  refused,  and  Judgment 
on  the  verdict  was  directed.  The  assign- 
ments of  error  are  unduly  multiplied.  The 
real  questions  in  the  case  are  few  in  number, 
and  they  can  all  be  developed  from  the  fol- 
lowing brief  extract  from  the  trial  Judge's 
charge,  which  is  made  the  subject  of  the  de- 
fendant's fourth  assignment: 
•  "Now  these  are  the  questions,  gentlemen, 
which  are  raised  in  this  case.  Was  he  [the 
assured]  affected  by  Intoxicants  so  as  .to  affect 
his  ability  to  operata  this  car?  If  he  was, 
then,  your  verdict  should  be  for  tlie  defendant. 
Did  he  violate  the  law  in  such  a  way  as  to  con- 
nect the  violation  of  the  law  with  the  accident 
which  resulted  in  his  death?  If  he  did,  your 
verdict  should  be  for  the  defendant.  Did  be, 
because  of  the  violation  of  the  law  in  the  run- 
ning of  his  car,  or  because  of  the  intoxlADts 
which  he  liad  taken,  expose  himself  to  danger 
in  the  operation  of  that  car?  If  so,  then  tbat 
was  an  unnecessary  exposure  and  would  avoiil 
the  policy." 

The  defendant's  view  with  respect  to  these 
several  questions  was  presented  to  the  court 
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In  a  series  of  requests  for  instructions,  all 
of  wbldi  were  unqualifiedly  affirmed. 

[1-3]  Xlie  real  controversy  in  tlie  case  aris- 
es out  of  the  qualification  tbe  court  liere  at- 
taches to  the  provision  which  excepts  from 
the  liability  clause  cases  in  which  the  assur- 
ed was  "affected  by  Intoxicants,"  and  limits 
its  operation  to  cases  where  tbe  intoxicants 
have  affected  the  assured's  ability  to  operate 
tbe  car.  Tbe  contention  of  appellant  is  that 
under  the  language  of  the  policy  it  is  never 
a  question  of  causal  connection,  nor  of  quan- 
tity or  degree,  but  that  any  physiological 
diange  from  normal  conditions,  however 
alight,  superinduced  bj  an  intoxicant,  avoids 
tbe  policy.  Were  this  view  to  be  sanctioned, 
the  plaintiff  here  would  be  without  a  case; 
for  it  is  an  admitted  fact  that  the  assured  on 
tbe  day  of  tbe  accident  had  imbibed  several 
or  more  glasses  of  beer.  That  some  physi- 
ological change  resulted  to  him  therefrom 
cannot  be  gainsaid.  With  the  disclosure  of 
this  fact,  if  appellant's  contention  be  correct, 
the  case  should  have  been  ended  by  binding 
Instructions,  for  under  this  view  of  the  law 
It  would  have  served  no  purpose  whatever  to 
show  that  the  accident  resulted  from  condi- 
tions entirely  beyond  the  control  of  the  driv- 
er. The  mere  fact  that  tbe  assured,  was  at 
the  time  of  the  accident  affected  by  an  in- 
toxicant, even  though  the  affection  were  help- 
ful—a result  quite  possible  to  tbe  ordinary 
understanding— would  be  sufficient  to  de- 
prive him  of  the  benefits  of  his  policy.  We 
cannot  give  our  sanction  to  this  view.  Tbe 
insurance  company,  in  entering  into  this  con- 
tract with  the  assured,  was  concerned  to  pro- 
tect Itself,  against  liability,  so  far  as  con- 
cerned the  driving  of  automobiles  at  least, 
from  injuries  resulting  from  Imprudence, 
recklessness,  and  unskillfulness  In  driving; 
it  could  bare  had  no  purpose  beyond,  and 
yet  here  is  a  provision  in  the  contract  which, 
it  is  insisted,  relieves  the  company  of  the 
bqrden  of  showing  that  the  accident  occur- 
red because  of  one  or  other  of  these  things, 
upon  its  showing  that  the  assured  at  the  time 
of  the  accident  was  affected  by  some  intoxi- 
cant The  plain  language  of  the  prbvlsion  it- 
self is  quite  enough  to  forbid  any  such  con- 
struction of  it    It  reads: 

"Injuries  resulting  wholly  or  in  part,  directly 
«r  indirectly  from,  or  while,  or  in  consequence 
o(  being  affected  by  intoxicants." 

To  read  It  as  contended  for  by  appellant, 
the  words  "resulting  from"  and  "In  conse- 
quence of,"  absolutely  governing  words, 
vrould  have  to  be  eliminated  or  ignored, 
wbldi  of  course  may  not  be  done.  The  pol- 
icy is  free  from  ambiguity  or  uncertainty  in 
the  langtaage  here  employed.  When  the  as- 
sured being  himself  the  driver  of  a  car  is  tn- 
Inred  or  killed  in  consequence  of,  or  as  a  re- 
sult of,  his  bdng  affected  by  Intoxicants,  the 
clause  referred  to  In  tbe  policy  clearly  ex- 
empts from  liability ;  but  it  does  not  follow, 
however,  as  a  necessary  or  logical  result  that 


because  tbe  assured  is  shown  to  have  tak«i 
a  certain  amount  of  intoxicating  drink  before 
tbe  accident,  the  accident  is  to  be  referred  to 
the  Intoxicant  either  as  a  remote  or  proxi- 
mate cause.  Therefore  it  is  that  in  defend- 
ing against  a  claim  such  as  this  we  have 
here,  the  burden  resting  on  tbe  company  In 
the  matter  of  proof  is  not  discharged  by 
merely  showing  that  shortly  before  tbe  acci- 
dent the  Insured  had  Indulged  in  intoxicants, 
proper  and  competent  as  such  evidence  would 
be,  but,  except  as  tbe  evidence  goes  further 
and  establishes  facts  warranting  a  conclu- 
sion tbat  tbe  accident  occurred  as  a  conse- 
quence or  result  of  the  assured  having  tak- 
en Intoxicants,  the  defense  must  fail.  The 
court  very  properly  in  this  case  left  it  to  the 
Jury  to  find  such  further  evidence  If  tbey 
could,  and  decide  accordingly  on  tbe  weight 
of  the  evidence  submitted. 

With  no  greater  reason  can  it  be  claimed 
tbat  there  was  error  in  the  Instruction  with 
relation  to  the  violation  of  law.  Suppose  tbe 
rate  of  speed  that  the  assured  maintained 
exceeded  the  rate  allowed  by  law,  what  con- 
cern was  that  of  the  defendant,  if  it  was  in 
no  way  a  contributing  cause  of  the  accident? 
Suppose  again  that  tbe  rate  of  speed  he  main- 
tained did  expose  him  to  danger  unnecessa- 
rily, what  of  that,  unless  tbe  accident  in 
which  he  lost  his  life  was  the  consequence? 
Neither  with  respect  to  this  feature  of  tbe 
case,  nor  the  one  we  have  Just  considered,  is 
there  any  ambiguity  in  tbe  words  of  the  con- 
tract. The  purpose  in  each  is  unmistakable 
— ^to  exempt  from  liability  where  the  acci- 
dent causing  the  injury  or  death  can  be 
traced  to  the  fact  tbat  the  assured  was  at 
tbe  time  so  affected  by  intoxicants  tbat  be 
lacked  tbe  ability  to  operate  his  car.  The 
other  assignments  are  destitute  of  merit. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  is  affirmed. 


DONLEY  V.  SEMANS. 
(Supreme  Court  of  Pennsylvania.   Jan.  7, 1918.) 

1.  MoBTGAOES    €=510(1)  —  Exceptions    to 
Sheriff's  Sale— Notice. 

Where  defendant  had  actual  notice  of  a  sher- 
iff's sale  on  mortgage  foreclosure,  and  was  rep- 
resented thereat  by  an  attorney  of  record,  and 
where  It  did  not  appear  that  further  notice 
could  have  added  to  nis  information,  his  excep- 
tions to  a  sheriff's  sale  because  notice  thereof 
was  not  eiven  as  required  by  Act  Jan.  12,  1705 
(1  Smith's  Laws,  p.  68)  §  4,  was  without  mer- 
its. 

2.  Appeal  and  Ebrob  «=>338{1)  —  Time  fob 
Taking  AppeaI/— Statute. 

An  appeal  may  be  taken  within  six  months 
from  the  entry  of  the  decree,  order,  or  judgment, 
and 'under  Act  May  19,  1897  (P.  L.  68)  S  4, 
must  be  perfected  within  a  reasonable  time 
thereafter. 

3.  APPEAL  AND  Ebbob  ©=9351(1)— Pebfecting 
Appeal — Lodging  of  Wbit  of  Cebtiobabi. 

Under  Act  May  19.  1897  (P.  L.  67)  f  2.  an 
appeal  is  not  perfected  until  the  writ  of  certio- 
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tari  issned  ty  the  appellate  court  haa  been  lodg- 
ed in  the  court  below. 

4.  Appeal  and  Ebbob  <S=s>425— Notick  or  Ap- 
PKAi— Motion  to  Quash— Statute. 
Where  the  decree  appealed  from  was  entered 
Joly  31,  1016,  and  the  writ  of  certiorari  was 
issued  January  80.  1917,  but  not  filed  in  the 
court  below  until  August  16,  1917,  and  no  no- 
tice of  the  appeal  was  given  until  that  date,  a 
motion  to  quash  would  be  granted. 

Appeal  from  Court  ot  OcHnmoa  Pleaft 
Greene  Connty. 

Suit  by  Edward  O.  Donley  against  Isaac 
W.  Semans  to  foreclose  a  mortgage.  From 
a  Judgment  dismissing  his  exceptions  to  a 
sberilTs  sale,  defendant  appeals.  Appeal 
qnashed. 

Argued  before  BROWN,  O.  J.,  and  MES- 
TREZAT,  STEWART,  FRAZER,  and  WAD- 
LING,  JJ. 

E.  C.  Hlgbee,  of  tJnlontown,  and  Crago  4; 
Montgomery,  of  Waynesburg,  for  appellant. 
James  J.  Purman  and  Andrew  A.  Purman, 
both  of  Waynesburg,  for  appellee. 

FRAZER,  J.  [1]  Plaintiff  began  proceed- 
ings to  foreclose  a  mortgage  against  coal 
land  in  Greene  county,  belonging  to  defend- 
ant, a  nonresident  of  the  county,  to  wblcli 
defendant  on  the  return  day  of  the  alias 
scire  facias  appeared  and  filed  an  affidavit 
of  defense.  Subsequently  Judgment  was  en- 
tered against  him  because  of  the  Insufficien- 
cy of  the  affidavit  and  a  levari  facias  Issued 
under  which  the  sheriff,  after  giving  notice 
by  advertising  in  two  newspapers  published 
in  Greene  county,  and  by  handbills  posted 
on  the  premises  and  in  other  places  in  the 
county,  sold  the  property  at  public  sale.  Per- 
sonal notice  of  the  sale  was  not  given  de- 
fendant by  the  sheriff;  he,  however,  was 
aware  of  the  proceedings,  having  entered 
formal  defense,  and  was  also  informed  of 
the  date  and  place  of  sale,  and  made  appli- 
cation to  the  court  to  stay  the  writ.  Upon 
refusal  of  his  application,  defendant's  attor- 
ney attended  the  sale,  gave  notice  to  bid- 
ders concerning  the  proceedings,  and  was  a 
bidder  for  the  property.  Subsequently  de- 
fendant objected  to  the  confirmation  of  the 
sale,  and  filed  exceptions  to  the  sheriff's  re- 
turn of  the  writ,  alleging  notice  of  the  time 
and  place  of  sale  was  not  given  him  as  rer 
quired  by  section  4  of  the  act  of  January 
12,  1705  <1  Smith's  Laws,  p.  58),  which  pro- 
vides that: 

"Before  any  such  sale  be  made,  the  sheriff,  or 
other  officer,  shall  cause  so  many  writings  to  be 
made,  upon  parchment  or  good  paper,  as  the 
debtor  or  defendant  shall  reasonably  desire  or 
request,  or  so  many,  without  such  request,  as 
may  be  sufficient  to  signify  and  give  notice  of 
such  sales  or  vendues,  and  of  the  day  and  hour 
when,  and  the  place  where,  the  same  will  be, 
and  what  lands  or  tenements  are  to  be  sold, 
and  where  they  lie ;  which  notice  shall  be  given 
to  the  defendant,  and  the  said  parchments  or 
papers  fixed  by  the  sheriff,  or  other  officer,  in 
the  most  public  places  of  the  county  or  city,  at 
least  ten  days  before  the  sale." 


The  record  shows  no  averment  that  defend- 
ant was  injured  or  prejudiced  in  any  way 
by  the  sheriff's  failure  to  give  the  personal 
notice  required  by  the  foregoing  section  of  the 
act  of  1706  and  as  defendant's  actual  no- 
tice is  conceded,  the  question  raised  was  a 
purely  technical  one.  The  court  below  dis- 
missed the  exertions,  and  defendant  ap- 
pealed. 

[2-4]  We  deem  it  unnecessary,  In  view  of 
the  admitted  facts  of  the  case,  and  also  for 
reasons  hereinafter  stated,  to  consider  wheth- 
er or  not  the  act  of  1705  Is  still  In  force.  No- 
tice by  advertising  was  duly  given,  actual 
notice  Is  admitted,  defendant  was  repre- 
sented by  an  attorney  of  record  who  attend- 
ed the  sale,  and,  as  was  suggested  In  the 
opinion  of  the  learned  Judge  of  the  court  be- 
low, it  does  not  appear  how  further  notice 
could  have  added  to  defendant's  information 
on  the  subject,  or  have  conferred  on  him  ad- 
ditional advantage.  The  appeal,  therefore. 
Is  without  substantial  merit  Aside  from 
this  question,  however,  we  are  of  opinion 
plaintiff's  motion  to  quash  must  be  sustain- 
ed, for  the  reason  the  appeal  was  not  taken 
and  perfected  within  the  time  required  by 
Act  May  19,  1897  (P.  L.  67). 

The  decree  of  the  court  below  was  entered 
July  81,  1916,  and  the  writ  of  certiorari  Is- 
sued January  30,  1917,  but  not  ffled  In  the 
court  below  until  August  16,  1917,  more  than 
a  year  after  the  entry  of  the  decree,  and  no- 
tice of  the  appeal  was  not  given  until  that 
time.  Section  4  of  the  act  of  1897  provides 
that: 

"No  appeal  shall  be  allowed  in  any  case  unless 
taken  within  six  calendar  months  fiom  the  en- 
try of  the  sentence,  order,  judgment  or  decree 
appealed  from,  nor  shall  an  appeal  supersede 
an  execution  issued  or  distribution  ordered,  un- 
less taken  and  perfected,  and  bail  entered  in 
the  manner  herein  prescribed  within  three  weeks 
from  such  entry.  An  appeal  from  the  Superior 
Court  to  the  Supreme  Court  must  be  taken  and 
perfected  within  three  calendar  months  from  the 
entry  of  the  order.  Judgment  or  decree  of  the 
Superior  Court  Appeals  taken  after  the  times 
lierein  provided  for  shall  be  quashed  on  motion." 

Section  2  of  the  act  provides  that : 
'  "When  kn  appeal  has  been  entered  the  prothon- 
otarv  of  the  appellate  court  shall  issue  a  writ, 
in  the  nature  of  a  writ  of  certiorari,  directed 
to  the  court  from  which  the  appeal  is  taken,  re- 
quiring said  court  to  send  to  the  appellate  court 
for  review,  the  record  in  the  cause  or  matter 
wherein  is  entered  the  sentence,  order,  judgment 
or  decree  appealed  from,  on  or  before  the  Satnr 
day  prior  to  the  first  day  of  the  week  fiied  bj 
the  appellate  court  for  the  argument  of  said  ap- 
peal, and  no  appeal  shall  be  considered  perfect- 
ed until  such  writ  be  filed  in  the  court  below." 

It  will  be  noted  there  is  an  apparent  dis- 
tinction in  the  above  provisions  of  the  act 
between  the  taking  or  entering  of  an  appeal 
In  the  appellate  court  and  perfecting  It  by 
filing  the  writ  of  certiorari  In  the  court  be- 
low. In  referring  to  the  six  months'  limita- 
tion the  provision  is  that  "no  appeal  shall 
be  allowed  unless  taken"  within  the  specified 
time.     Nothing  is  said  as  to  Its  being  per- 
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fected.  While  in  the  absence  ot  dlrectiona 
indicatiiig  a  contrary  Intent,  such  action 
night  well  be  Implied  as  necessarily  Incident 
to  the  taking  of  the  appeal^  such  constmctlon, 
however,  la  prevented  by  the  subsequent  lan- 
guage requiring  the  appeal  to  be  "taken  and 
perfected  vclthln  three  weeks"  If  desired,  to 
have  It  oi>erate  as  a  supersedeas,  and  also 
prescribing  that  the  appeal  mnst  be  "taken 
and  perfected"  within  three  months  tf  from 
tbe  Superior  Court  to  the  Supreme  Court. 
VnA&t  section  2,  filing  of  the  writ  is  the 
court  below  Is  necessary  to  accomplish  the 
perfecting  of  the  appeal.  Tbe  Legislature, 
for  no  apparent  reason,  did  not  require  the 
appeal  to  be  perfected  within  six  months,  but 
merely  provided  it  should  be  taken  or  enter- 
ed within  that  period,  leaving  the  time 
for  perfecting  Indefinite.  In  Mehalley  v. 
Fink,  18  Pa.  Super.  Gt.  534,  where  the  facts 
were  almost  Identical  with  those  here  pre- 
sented, it  was  held  the  appeal  must  be  per- 
fteted  by  fillip  the  writ  In  the  office  of  the 
prothonotary  ot  tbe  court  from  which  the 
appeal  was  taken  "within  six  months  from 
the  entry  of  the  decree  or  order  or  Judgment 
or  within  a  reasonable  time  thereafter."  In 
Piatt-Barber  Co.  v.  Groves,  193  Pa.  475,  44 
Atl.  571,  tbe  question  was  as  to  the  time 
wltltin  which  appeals  from  the  Superior  to 
tbe  Supreme' Court  mnst  be  taken  and  per- 
fected where  petition  for  special  allowance 
was  presented  and  allowed.  Judgment  of  the 
Superior  Caprt  was  entered  July  29th,  the 
petition  for  allowance  of  appeal  presented 
Augnst  26th,  and  rule  to  show  cause  grants 
ed  and  made  returnable  the  second  Monday 
of  October,  which  rule  was  not  made  abso- 
lute until  March  following,  nearly  eight 
months  after  the  entry  of  Judgment.  Coun- 
sel filed  no  praecipe  for  certiorari  under  the 
mistaken  belief  that  the  allowance  of  ap- 
peal rendered  such  action  unnecessary.  This 
court  held  the  act  of  1897  made  a  certiorari 
necessary  in  ail  cases,  but  as  the  practice 
had  not  been  settled  a  certiorari  was  allow- 
ed nunc  pro  tunc  as  of  the  day  following 
that  on  which  the  rule  was  made  absolute. 
In  regard  to  the  time  of  appeal  this  court 
held  the  filing  of  the  petition  for  special  al- 
lowance within  three  months  was  sufficient 
compliance  with  the  act,  and  that  the  time 
would  be  compnted  as  of  the  date  of  the  fil- 
ing with  the  prothonotary,  and  said  (193  Pa. 
479,  44  Atl.  572) : 

"If  the  ajipeal  is  allowed,  of  which  connsel 
win  receive  immediate  notice  from  the  prothon- 
otary, the  praecipe  for  a  certiorari  should  be 
promptly  issued,  and  the  appeal  perfected  in  ac- 
cordance with  the  statute.  No  exact  limit  of 
time  can  be  fixed,  bvjt  counsel  will  be  required 
to  be  prompt,  and  no  more  than  reasonable  time 
for  diligent  action  will  be  allowed." 

In  the  present  case  no  excuse  is  offered  by 
defendant  for  failure  to  perfect  the  appeal 
for  more  than  six  months  after  the  writ  of 
certiorari  was  issued.  The  practice  of  re- 
taining such  writs  in  possession  of  appel- 


lant or  his  attorney  for  an  Indefinlfe  period 
or  until  made  necessary  by  the  lapse  of  time 
within  which  the  record  must  he  sent  to  tbe 
appellate  court  is  not  to  be  commended,  and 
while  the  act  of  1897  does  not  expressly  re- 
quire the  perfecting  of  the  appeal  within  the 
six-month  period,  it  does  contemplate,  and 
the  interest  of  Justice  and  the  rights  of  liti- 
gants will  be  best  served  by  holding  that 
this  should  be  done  with  reasonable  prompt- 
ness and  diligence.  Under  the  facts  of  tbe 
present  case  this  was  not  done. 
Tbe  appeal  Is  quashed. 


HATFIELD  et  aL  ▼.  SEMANS. 

(Supreme  Court  of  PennsylvaBla.    Jan.  7, 
1918.) 

Appeal  from  Court  of  Common  Pleas,  Greene 
County. 

Actions  by  Jolm  L.  Eatfield,  by  Edward  G. 
Donley  and  others,  and  by  one  Garlow  against 
Isaac  W.  Semans.  From  a  judgment  dismlBS- 
ing  exceptions  to  the  sheriff's  sale,  defendant 
appeals.    Appeals  quashed. 

Argued  before  BROWN,  C.  J.,  and  MES- 
TREKAT,  STEWART,  FRAZBR,  and  WAL- 
LING, JJ. 

E.  C.  Higbee,  of  XJniontown,  and  Crago  te 
Montgomery,  of  Waynesburg,  for  appellant. 
James  J.  Purman  and  Andrew  A.  Purman,  both 
of  Waynesburg,  for  appellees. 

FRAZER,  J.  The  records  in  these  cases 
raise  the  identical'  questions  disposed  of  in 
the  opinion  in  Donley  v.  Semons,  108  Atl.  637, 
filed  this  day.  For  the  reasons  set  forth  in  that 
opinion  these  appeals  are  quashed. 


WESTERMAN  ▼.  PENNSYLVANIA  SALT 

MFG.  CO. 
(Supreme  Court  of  Pennsylvania.    Jan.  7, 1918.) 

1.  Mines  and  HrNXBALS  ®=>55(7)— Sam  of 
Undebltino  Coal— Riohtb  of  Obantke. 

A  general  warranty  deed  of  coal  under  the 
grantor's  laud,  waiving  right  of  surface  support, 
and  containing  no  limitation  as  to  time  for  its 
removal  or  any  provision  as  to  a  passageway 
for  other  coal,  vested  in  tlie  grantee  a  corporeal 
estate  in  fee  in  the  coal,  and  until  that  estate 
was  terminated  by  exhaustion  of  the  coal  or 
loss  by  abandonment  the  grantee  was  entitled 
to  its  possession,  and  also  to  the  space  made  by 
ita  removal,  and  might  use  such  space  in  trans- 
porting coal  from  other  lands. 

2.  Mines  and  Minebals  <@=3i55(6)— Sale  of 
CoAi/— Abandonment  of  Minino — Use  of 
Passaoewatb. 

Where  the  grantee  of  underlying  coal  by 
warranty  deed,  with  the  right  of  ingress  and 
egress  for  mining  and  transporting  the  coal 
without  limitation  as  to  time  or  any  provision 
as  to  transportation  of  other  coal,  purchased 
coal  under  other  lands,  and  constructed  a  main 
passageway  through  the  first  grantor's  farm, 
and  mined  all  the  coal  except  that  left  to  sup- 
port the  surface,  and  then  did  no  mining  for 
several  years,  there  was  no  abandonment  of 
ita  rights,  and  it  was  thereafter  entitled  to  use 
the  passageway  to  transport  coal  from  the  other 
lands. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 
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Bill  for  an  injunction  and  an  accounting 
by  George  R.  Westerman  against  the  Pennsyl- 
vania Salt  Manufacturing  Company.  From  a 
decree  dismissing  the  bill,  plalntUC  appeals. 
Appeal  dismissed. 

Argued  before  MESTREZAT,  STEWART, 
MOSCHZISKBR,  FRAZER,  and  WAL- 
LING, JJ. 

Nelson  McVicar,  of  Pittsburgh,  for  appel- 
lant. Richard  H.  Hawkins,  J.  Merrill 
Wright,  and  Dalzell,  Fisher  &  Hawkins,  all 
of  Pittsburgh,  for  appellee. 

WALLING,  J.  This  is  a  bUl  in  equity  lor 
an  injunction  and  accounting.  Defendant 
has  been  engaged  in  manufacturing  in  Al- 
legheny countir  since  1850,  with  its  plant  lo- 
cated on  the  bank  of  the  Allegheny  river, 
where  it  owned  a  tract  of  land  underlaid 
with  coal  from  which  it  secured  fuel.  This 
supply  was  gradually  exhausted,  and  about 
1897  defendant  purchased  the  coal  in  a  block 
of  approximately  2,500  acres  of  land,  located 
conveniently  to  its  plant  It  was  bought 
from  various  landowners,  Inclading  80  acres 
from  plaintiff,  and  included  4  veins  of  mine- 
able coal;  the  Upper  Freeport  vein  being 
about  200  feet  below  the  surface  and  the 
others  at  a  greater  depth.  As  is  customary 
in  such  cases  the  defendant  treated  this 
block  as  a  single  mining  proposition,  at 
least  so  far  as  relates  to  tlie  Upper  Freepwt 
vein,  which  It  proceeded  to  mine  as  such. 
At  the  lower  side  of  the  block,  near  a  creek, 
a  main  entrance  was  constructed,  known 
as  the  Klondike  Mine.  From  there,  as  the 
mining  progressed,  a  main  passageway  or 
haulage  was  gradually  driven  back  into  the 
block  and  through  plaintiff's  farm,  which 
was  near  the  entrance,  and  thence  on  into 
other  lands.  As  the  main  driveway  proceed- 
ed, first  mining  was  done  in  this  vein  on  the 
plaintiff's  land,  by  which  practically  all  of 
the  coal  was  taken  except  25  to  30  iier  cent, 
which  was  left  in  place  to  support  the  sur- 
face, and  is  known  as  ribs  or  pillars.  This 
first  mining  on  plaintiff's  land  was  complet- 
ed in  1908,  and  no  coal  has  since  been  min- 
ed thereon.  However,  the  defendant  la  still 
in  possession  of  the  mine,  and  may  at  any 
time  remove  the  ribs  of  coal  by  second  min- 
ing, which  would  destroy  the  supports  and 
let  down  the  surface.  Since  about  1001  de- 
fendant has  used  this  main  entry  or  drive- 
way through  plaintiff's  farm  as  a  means  of 
transporting  coal  from  the  lands  in  the  rear 
thereof,  which  is  the  only  practicable  way 
of  mining  such  coal.  The  surface  of  plain- 
tiff's farm  Is  Intact,  and  the  use  of  the  under- 
ground passageway  as  above  stated  has  done 
him  no  damage.  This  passageway  cannot  be 
used  In  mining  the  coal  In  the  lower  veins. 
The  conveyance  of  all  the  coal  in,  under,  and 
upon  plaintiff's  farm  was  by  a  general  war- 
ranty deed  to  defendant,  its  successors  and 
assies,  forever,  with  the  right  of  ingress 
and  egress  for  the  purpose  of  mining  and 


transporting  the  said  coal,  and  waiving  the 
right  of  surface  support  The  deed  contains 
no  limitation  as  to  tlie  time  for  removal  of 
the  coal  thereby  conveyed,  nor  any  provision 
as  to  a  passageway  to  other  coal.  Defend- 
ant made  large  expenditures  in  the  purchase 
of  this  block  of  coal,  and  in  preparation  for 
its  mining. 

[1  ]  The  bill  seeks  to  enjoin  defendant  from 
using  the  passageway  in  question  in  trans- 
porting coal  from  other  lands,  and  also  to 
account  and  pay  for  such  use  theretofore  had 
of  the  same.  The  court  below,  overruled  the 
exceptions  filed  to  the  chancellor's  finding 
of  facts  and  legal  conclusions,  and  made  ab- 
solute the  decree  dismissing  the  bill,  from 
which  plaintiff  took  this  appeal.  In  our  opin- 
ion the  decree  of  the  court  Iwlow  was  rielit. 
The  deed  vested  in  the  defendant  a  corpo- 
real estate  in  fee  in  the  coal;  and  until  that 
estate  is  terminated  by  the  exhaustion  of  tbe 
coal,  or  lost  by  abandonment  the  vendee  is 
entitled  to  the  possession  of  the  coal,  and 
also  of  the  space  made  by  its  removal,  and 
may  use  such  space  in  transporting  coal 
from  other  lands.  In  the  case  of  LlUibrid^ 
V.  Lackawanna  Coal  Co.,  143  Pa.  293,  22  .^^H. 
1035,  13  L.  R.  A.  627,  24  Am.  St  Rep.  544. 
this  court  held  that  the  owner  of  the  coal 
also  owned  the  chamber  or  space  Inclosln? 
It,  and,  so  long  as  such  ownership  continued, 
could  use  such  space  for  the  transportation 
of  other  coal.  That  case  was  expressly  re- 
affirmed, and  held  to  be  a  settled  rule  of 
property  in  the  great  mining  regim  of  tbe 
oommonwealth,  in  the  case  of  Webber  v.  Vo- 
gel,  189  Pa.  156,  42  Atl.  4.  Both  of  the  above- 
cited  cases  are  quoted  with  approval  and 
followed  in  the  opinion  of  this  court  by  pres- 
ent Chief  Justice  Brown  In  New  York  ft 
i  Plttston  Coal  Co.  v.  Hillside  Coal  &  Iron 
Co.,  225  Pa.  211,  214,  74  AU.  26,  27,  and  it 
is  there  held  that : 

"A  lessee  of  coal  cannot  be  changed  for  rental 
for  the  use  of  gangways  on  the  demised  prem- 
ises in  transporting  coal  from  other  properties." 

The  rule  stated  by  our  Brother  Potter  in 
delivering  the  opinion  of  this  court  in  Weis- 
fleld  V.  Beale,  231  Pa.  39,  43,  79  Atl.  878, 879. 
that  "When  the  defendant  bought  the  coal 
In  the  Donley  tract  he  took  a  fee-simple 
estate  in  the  coal,  and  sO'  long  as  that  estate 
existed,  he  could  haul  through  tbe  gangways 
coal  from  other  land.  In  so  doing  he  was 
using  his  own  property" — ^Is  applicable  here. 

[2]  While  a  tract  that  is  in  open  workable 
condition  Is  being  mined,  the  fact  that  there 
may  be  a  temporary  suspension  of  <q>erations 
therein  will  not  deprive  the  mine  owner  of 
the  right  to  use  the  driveways  for  transpor- 
tation of  other  coal,  where  he  is  acting  in 
good  faith  and  mining  In  the  customary  man- 
ner. We  do  not  understand  the  language  of 
the  opinion  In  Webber  v.  Vogel,  supra,  to 
limit  such  right  of  transportation  to  the  pre- 
cise time  that  coal  is  being  mined  on  the 
tract  In  question.     Of  course,   defendant's 
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right  In  plaintifTa  farm  will  terminate  as 
soon  as  the  mineable  coal  therein  has  been 
removed;  and  the  right  In  the  tipper  vein 
will  cease  when  aU  of  such  coal  has  been 
tal^en  therefrom.  The  usual  and  practical 
way  of  mining  such  coal  Is  in  a  block  of 
1.000  acres  or  more^  tfnd  operating  it  as  one 
mine,  as  defendant  did  here — In  which  case 
it  would  not  seem  practical  to  follow  first 
mining  by  second  mining  In  each  separate 
fiirm.  In  fact,  that  method  would  defeat  the 
plan  for  general  mining  of  the  block.  De- 
fendant is  in  possession  of  the  unmined  coal 
boDght  from  plaintiff,  and  of  the  space  made 
by  first  mlniiig,  and  may  rightfully  use  the 
space  In  remoylng  the  balance  of  such  coal; 
and  why  not  in  the  transportation  of  other 
coal?  The  coal  In  the  ribs  was  not  forfeited 
because  left  for  a  time  to  support  the  sur- 
lice.  In  fact,  the  chancellor  properly  finds 
there  was  no  abandMunoit  Since  the  bal- 
ance of  the  coal  and  the  right  to  remove  it 
belong  to  defendant,  -  as  well  as  the  space 
made  by  first  mining,  the  mere  fact  that  the 
remoral  of  the  ribs  has  been  temporarily  de- 
ferred to  facilitate  the  general  mining  oper- 
ation will  not  defeat  defendant's  right  to  use 
sndi  space  for  the  transportation  of  other 
coal.  Neither  the  coal  nor  the  space  reverts 
to  plaintiff  because  of  such  temporary  sus- 
pension of  mining.  The  deed  gives  defendant 
the  coal,  without  any.  restriction  as  to  the 
time  when  it  shall  be  mined;  so  there  is 
nothing  upon  which  to  base  any  claim  of 
reversion.  While  we  do  not  mle  the  case 
npon  findings  based  on  parol  evidence,  yet 
the  chancellor  finds  in  effect  that  plaintiS 
eold  his  coal  to  defendant  with  the  nnder- 
ttanding  that  it  was  to  be  used  as  the  key 
to  reach  the  coal  lying  beyond,  and,  because 
of  that  fact,  received  a  consideration  large- 
ly in  excess  of  that  paid  his  neighbors,  and 
knew  that  defendant  intended  to  mine  the 
whole  block  as  one  property.  Defendant  has 
no  perpetual  right  of  way  through  plaintiff's 
land;  Its  right  will  cease  when  the  coal 
therein  Is  exhausted  or  abandoned.  But  the 
roal  is  not  yet  exhausted,  and  It  Is  clear 
that  there  has  been  no  abandonment.  The 
rale  sustaining  the  right  of  transportation 
through  an  open  mine  seems  to  be  supported 
by  the  weight  of  authority  in  other  Jurisdic- 
tions. See  Schobert  v.  Pittsburgh  Coal  & 
Mining  Co.,  254  111.  474,  98  N.  E.  »46,  40  L. 
R.  A.  (N.  8.)  826,  Ann.  Cas.  1913B,  1104.  In 
a  note  to  that  case.  In  40  L.  R.  A.  (N.  S.)  826, 
It  Is  stated  that: 

"It  is  generally  held  tiiat  a  grantee  of  coal 
in  place,  with  Ucense  to  mine  and  remove  it,  in 
the  absence  of  express  stipulation,  may,  at  any 
time  before  the  coal  is  all  removed,  use  the 
pasf>af!e  opened  for  its  removal  for  the  trans- 
portation of  coal  from  his  adjoining  landa" 

The  rule  is  different  in  the  case  of  a  right 
of  way  upon  the  surface  of  land,  which  is 
incorporeal  and  can  be  used  only  for  the 


purpose  specified  in  the  grant  Welsfield  v. 
Beale,  supra ;  Webber  v.  Vogel,  159  Pa.  235, 
28  Atl.  226;  Farrar  v.  Pittsburgh  &  Eastern 
Coal  Co.,  28  Pa.  Super.  Ct.  280.  That  there 
was  no  abandonment  here,  see  Sorg  et  al.  v. 
Frederick  et  ux.,  255  Pa.  617,  100  Atl.  481 ; 
Huss  V.  Jacobs,  210  Pa.  145,  59  Atl.  991; 
Youngman  et  al.  v.  Linn,  52  Pa.  413. 

Our  conclusion  as  above  stated  b^ng  fatal 
to  plaintiff's  case,  we  deem  it  unnecessary  to 
consider  in  detail  the  several  assignments  of 
error  or  the  other  questions  presented  in  the 
record. 

The  assignments  of  error  are  overruled, 
and  the  appeal  Is  dismissed,  at  the  costs  ot 
appellant. 


In  re  TONER'S  ESTATE. 

Appeal  of  LAYTON  et  aL 

(Supreme  Court  of  Pennsylvania.    Jan.  7, 1918.) 

1.  CHABiTiKe  «=>50— Charitable  Tbttst^Pk- 
TiTiON  Fos  Termination— Obdeb  wrrHOtiT 
Heabinq  Tb»tiijont. 

On  a  petition  by'  next  of  kin  to  vacate  a 
decree  giving  the  trustee  under  a  testamentary 
trust  leave  to  sell  part  of  the  realty  and  to  re- 
move the  Institution  which  had  been  established 
thereon,  where  the  will  did  not  prohibit  a  re- 
moval, in  thf  absence  of  any  evidence  upon  the 
point,  it  was  not  an  abuse  of  the  lower  court'd 
di.scretion  to  refuse  the  petition  without  per- 
mitting petitioners  to  present  tesimony. 

2.  Charities  «=s>48(1)— Tbustb— Chabitabu: 
Institution— Bemoval. 

Where  testator  devised  his  residuary  estate 
to  a  religious  society  to  erect  and  maintain  an 
industrial  school,  and  declared  that  one  part  of 
his  residuary  estate  would  consist  of  his  fam 
upon  which  he  directed  the  trustee  to  erect  suit- 
able buildings  and  establish  the  school,  and  the 
trustee  obtained  an  order  of  court  permitting 
the  sale  of  coal  underlying  the  land,  and  the 
removal  of  the  coal  caused  the  surface  to  fall 
and  be  unfit  for  use,  an  order  allowing  the  trus- 
tee to  remove  the  institution  established  there- 
on to  another  county  in  order  to  carry  out  the 
trust  was  proper. 
8.  CiiARiTiES  i8=>48(l)— OHABrrABLB  Trusts— 

Supervisory  Powers  of  State. 
Courts  in  their  control  over  trustees  who 
hold  for  charitable  uses  exercise  the  broad  visi- 
torial  and  supervisory  powers  of  the  common- 
wealth, and,  when  in  their  opinion  the  interests 
of  any  particular  trust  can  be  served  best  by 
sending  the  fund  into  an  adjacent  county,  they 
have  ample  power  to  do  so,  unless  expressly  or 
impliedly  forbidden  by  the  donor  or  testator. 
4.  Charities  «=530  —  Failubb  or  Trust  — 

Mishanageuent. 
It  is  a  cardinal  maxim  in  the  courts  of 
chnacery  that  a  trust  will  not  fail  for  want  of 
a  trustee,  and  the  mere  fact  that  a  testamen- 
tary trust  for  charitable  uses  has  been  misman- 
aged by  the  trustee  does  not  entitle  the  collater- 
al heirs  of  the  testator  to  the  property. 

6.  Charities  «=»87  —  Cr  Pres  Doctrine  — 
Execution  of  Trust— Statute. 
Petitioners,  as  next  of  Icin  of  a  testator,  al- 
leged that  by  reason  of  the  mismanagement  at 
the  fnnd  by  the  trustee  for  charitable  uses  it 
had  become  impossible  to  carry  out  the  testa- 
tor's intention,  and  that  they  were  entitled  to 
the  fund  under  Act  July  7,  1885  (P.  L.  259), 
providing  that,  on  the  disposition  of  property  by 
will  for  charitable  purposes,  if  the  object  of  the 
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trust  ceases  to  exist,  the  property  shall  go  to  the 
heirs  at  law  and  next  of  Icin.  Act  May  9,  18S9 
(P.  L.  173),  malces  it  the  duty  of  the  court 
having  equity  jurisdiction  to  carry  into  effect 
the  intent  of  a  testator  so  far  as  it  can  be  as- 
certained, and  Act  May  23.  1895  (P.  L.  114)  re- 
enacting  Act  AprU  26,  1855,  I  10  (P.  U  331). 
provides  that  it  shall  be  the  duty  of  a  court  of 
equity  to  carry  into  effect  the  intent  of  a  testa- 
tor so  far  as  practicable  and  that  otherwise  the 
fund  shall  "accrue  to  the  public  treasury  for  the 
public  use."  Held,  that  the  next  of  kin  had  no 
standing  to  complain,  and  that  their  petition 
was  properly  dismissed. 

6.  Statutes  (S=al66— KE-ENAOncERT— Kepbai, 
OF  Intebmediatk  Act. 
A  later  statute,  merely  rft-«nacting  a  former 
one,  does  not  repeal  an  intermediate  act,  quali- 
fying and  limiting  the  first  statute,  but  such  in- 
termediate act  remains  in  force,  qualifying  the 
new  act  as  it  did  the  first. 

Appeals  from  Orphans'-  Court,  Westmore-. 
land  County. 

Petitions  by  Edward  F.  Layton  and  others 
for  a  decree  for  tbe  termination  of  a  trust 
under  the  will  of  James  L.  Toner,  deceased, 
and  for  the  vacation  of  an  order  permitting 
the  trustee  to  mortgage  From  a  decree  dis- 
missing tbe  petitions,  petitioners  take  two 
appeals.    Appeals  dismissed. 

Argued  before  MESTREZAT,  POTTER, 
STEWART,  MOSCHZISKER,  and  FRAZER, 
JX 

G.  W.  Williams,  of  Pittsburgh,  for  appel- 
lants. James  S.  Moorhead,  of  Greensburg, 
Hermann  L.  Hegner,  of  Pittsburgh,,  and  Robt 
W.  Smith,  of  Greensburg,  for  appellee. 

MOSCHZISKER,  J.  The  present  proceed- 
ings were  instituted  by  petition  for  the  pur- 
pose of  having  a  testamentary  trust  declared 
at  an  end  and  the  fund  distributed  among 
the  heirs  of  tbe  testator:  the  relief  prayed 
for  was  refused,  and  the  petitioners  have 
appealed. 

The  petition  alleges:  That  James  L.  Ton- 
er died  January  6,  1890,  leaving  a  will,  which 
was  probated  tn  Westmoreland  county.  That 
he  devised  his  residuary  estate  to  the  Bene- 
dictine Society  of  the  Catholic  Church  In 
America,  In  trust,  to  erect  and  maintain  an 
Industrial  school.  That,  in  providing  for 
this  Institution,  the  testator  directed,  inter 
alia,  as  follows: 

"One  portion  of  said  residuary  estate  will  con- 
sist of  my  farm  [describing  it],  upon  which  I 
direct  that  the  said  Benedictine  Society  shall 
erect  and  set  up  suitable  buildings  and  establish 
a  school  of  an  industrial  character  for  the 
training  and  education  of  Irays  to  qualify  them 
to  perform  drilled  manual  and  clerical  lahor — 
this  school  shall  he  known  as  the  Toner  Insti- 
tute." 

That  In  a  codicil  he  further  provided: 
"In  case  the  Benedictine  Society  •  •  • 
shall  not  accept  the  devise,  *  •  *  then  the 
same  ia  givoi  *  *  *  to  tbe  Catholic  Diocese 
of  Pittsburgh  for  the  same  purpose  as  mentioned 
and  for  no  other." 

That  the  society  refused  the  trust,  and  the 
Bishop  of  Pittsburgh  was  appointed  trustee. 
That  in  1911  the  new  trustee  filed  a  petition, 


praying  for  leave  to  sell  the  coal  underlying 
the  land  ut)on  which  the  school  was  to  be 
erected.  That  In  this  petition  the  trustee 
averred  the  coal  could  be  "mined  and  re- 
moved without  injury,  Inconvenience  to,  or 
interruption  of,  the  use  of  said  Toner  Insti- 
tute," and  that,  if  the  coal  were  sold,  the 
funds  thus  derived  would  materially  assist 
in  the  effective  operation  and  maintenance  of 
the  institution.  That  the  prayer  of  the  pe- 
tition was  granted,  and  the  coal  sold.  That 
In  1913  tbe  trustee  filed  another  petition, 
whierein  he  averred  that: 

"Since  the  sale  of  said  coal,  the  same  is  bdog 
removed  rapidly,  which  has  allowed  the  surface 
of  said  100-acre  farm,  upon  which  said  school 
is  built,  to  fall  in  in  a  great  number  of  places, 
and  to  render  the  larger  portion  of  said  farm 
unfit  for  use  and  dangerous  to  life." 

Tliat,  on  this  averment,  the  trustee  prayed 
for  and  was  granted  permission  to  abandon 
the  site  In  question,  and  was  empowered  to 
select  a  suitable  piece  of  ground  near  the 
city  of  Pittsburgh  for  the  erection  of  the 
"Toner  Institute."  That  in  1914  the  trustee 
petitioned  for  leave  and  was  granted  author- 
ity to  borrow  $16,000,  secured  by  a  mort- 
gage, on  this  new  property;  and,  finally, 
that  all  of  these  various  petitions  were  act- 
ed upon  by  the  court  below  without  notice 
to  the  next  of  kin  of  the  testator. 

The  petitioners  prayed  that  the  several  or- 
ders before  recited  be  vacated;  that  the 
court  declare  tbe  trust  "annulled"  and  "at 
an  end,"  because  the  charity  had  ceased  and 
become  Impossible  of  performance  through 
the  "acts  and  negligence  of  tlie  trustee'' ;  and 
that  the  fund  be  awarded  to  the  surviving 
executor  of  the  testator  "for  distribution 
among  his  heirs  and  next  of  kin."  An  an- 
swer and  replication  were  filed,  and,  when 
the  matter  came  to  bearing,  the  petitioners 
asked  a  postponement  so  that  they  might 
present  testimony,  which  request  was  re- 
fused ;  tbe  court  below  adjudicated  tbe  case 
upon  the  pleadings.  * 

Tbe  questions  Involved,  as  stated  by  appel- 
lants in  their  paper  book,  comprehend  the 
following  contentions:  (1)  That  tbe  court  be- 
low had  no  power  to  refuse  the  prayers  of 
the  petition  "without  taking  testimony  as  to 
the  material  facts  averred  therein,  or,  else, 
the  court  was  bound  to  assimie  and  find  every 
material  allegation  of  petitioners  in  their 
favor";  (2)  that  the  orphans'  court  had  no 
power  "to  remove  a  trust  estate  to  another 
county";  (3)  that  the  trust,  •  •  •  has 
ceased  and  become  Impossible  of  performance 
through  the  negligence  of  the  trustee,"  and 
that,  "as  a  result  of  the  said  failure  of  said 
trust,  the  trust  estate  of  the  decedent  is  now 
vested  In  his  heirs  and  next  of  kin." 

[1]  As  to  the  first  contention,  we  are  not 
convinced  tbe  court  below  erred  when  it  re- 
fused the  requested  postponement  to  enal)!e 
petitioners  to  present  testimony.  Although 
It  is  alleged  in  the  petition  that  testator  In- 
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tmded  Om  lV>ner  Instltnte  to  be  located  upon 
the  farm  designated  in  his  will,  and  nowhere 
else,  yet  this  and  other  like  averments  are 
mere  allegations  of  the  petitioners'  conda- 
slons  as  to  the  wishes  and  purposes  of  the 
testator,  and  can  have  no  controlling  force 
separate  and  apart  from  the  will;  that  docn- 
ment  speaks  for  itself,  and  the  petitioners 
do  not  pretend  to  have  any  other  evidence 
iipon  the  point  in  hand.  We  have  recited  the 
material  averments  of  the  petitlcm,  and,  for 
porposee  of  this  review,  shall  accept  all  of 
them  as  verity,  asEniming  the  court  below  did 
likewise. 

[2,  S]  The  appellants  i>re8ent  no  argument 
in  support  of  their  second  point,  and  we  shall 
not  enter  upon  any  lengthy  discussion  of  it 
here;  but.  In  this  connection,  the  learned 
court  below  calls  attentlcm  to  the  fact  that 
tliere  Is  nothing  contained  in  the  Tbner  will 
expressly  prcdilblttng  the  sale  of  the  property 
by  the  trustee,  or  the  purchase  of  other  real 
estate  with  the  proceeds  thereof,  or  an  ex- 
penditure of  the  trust  fund  at  or  up<H»  a 
different  location  from  that  mentioned  by  the 
testator;  and,  finally,  that,  under  like  circum- 
stances, in  appropriate  cases,  departures  of 
sndi  a  character  have  repeatedly  been  allow- 
ed by  our  courts  for  the  purpose  of  carrying 
out  charitable  trusts — citing  Burton's  Appeal, 
57  Pa.  213,  219;  Mercer  Home  Application, 
162  Pa.  232.  238,  239,  29  Atl.  731 ;  Avery  v. 
Home  for  Orphans,  228  Pa.  58,  77  Atl.  241; 
Knunph's  Estate,  228  Pa.  455,  461,  463,  77 
Atl.  814.  See,  also,  what  is  said  upcm  the 
sobject  In  band  by  Mr.  Justice  Mitchell  in 
Nauman  v.  Weidman,  182  Pa.  263,  266,  37 
AU.S63. 

We  may  add  that  our  courts,  in  their  con- 
trol over  trustees  who  hold  for  charitable 
uses,  exercise  the  broad  visitorial  and  super- 
visory powers  of  the  commonwealth;  hence, 
when  In  their  opinion  the  interests  of  any 
particular  trust  can  be  served  best  by  send- 
ing the  fund  into  an  adjacent  county,  as  In 
the  present  case,  they  have  ample  power  to 
do  so,  if  such  a  course  is  not  expressly  or 
impliedly  forbidden  by  the  donor  or  testator. 
Mercer  Home  v.  Fisher,  162  Pa.  239,  240,  29 
AtL  733;  Kramph's  Elstate,  supra. 

14]  In  disposing  of  appellants'  third  con- 
tention, the  court  below  states: 

"Can  this  trust,  conceding  mismanagement  by 
the  trustee,  •  •  *  faU  so  that  the  next  of 
kin  of  the  donor  may  distribute  the  trust  funds 
among  themselves?  It  is  a  cardinal  maxim  in 
the  courts  of  chancery,  upon  this  subject,  that  a 
trust  will  not  fail  for  want  of  a  [faithful]  trus- 
tee"—citing  Bispham's  Equity,  §  136 ;  Perry  on 
Trusts,  838;  Barr  v.  Weld,  24  Pa.  84:  Nau- 
man V.  Weidman,  182  Pa.  263,  37  Atl.  863; 
Dollee'  Estate,  218  Pa.  162,  67  AU.  49,  12  L. 
E.  A.  (N.  S.)  1177;  Hamilton  v.  Mercer  Home, 
228  Pa.  410,  77  Atl.  630;  Mormon  Church  v. 
United  States,  136  U.  S.  1,  69,  10  Sop.  Ot  792, 
34  U  Ed.  481. 

The  court  then  goes  on  to  say: 

"From  these  cases  •  •  •  it  is  idle  for  the 
petitioners  •  •  •  to  suppose  that  they  can 
come  in  and  take  the  trust  funds  and  property 
•    •    •    and  part  them  among  themselves  and 


other  collateral  heirs.  We  have  not  even  reach- 
ed the  doctrine  of  cy  pres  •  •  •  because,  as 
we  understand  it,  that  doctrine  is  only  invoked 
when  everything  which  it  is  in  direct  line  with 
the  trust,  and  upon  wliich  it  operates,  has  fail- 
ed; and  then  the  trust  will  be  perpetuated  for 
purposes  as  nearly  like  that  intended  by  the  do- 
nor as  possible.  It  is  therefore  to  be  seen  that 
the  Toner  Institute  must  be  annihilated  or 
obliterated  and  every  other  educational  institu- 
tion of  about  the  same  class  •  •  •  must  be 
out  of  existence  before  these  petitioners  could 
touch  this  fund." 

[6, 1]  The  conclusion  of  the  court  below, 
as  Just  stated,  is  vigorously  attacked  by  ap- 
pellants, who  contend  that,  on  the  facts  in 
this  case,  the  object  of  the  trust  has  ceased; 
that  therefore  the  trust  has  come  to  an  eod, 
and,  under  the  act  of  July  7,  1885  (P.  L.  259) 
they  are  entitled  to  the  fund  In  the  hands  of 
the  trustee.  It  must  be  conceded  by  all  that, 
prior  to  this  act,  the  appellants  would  have 
no  standing,  in  a  proceeding  such  as  the  one 
at  bar.  either  as  daimants  or  complainants, 
which  bring  us  to  a  consideration  of  the  ap- 
plicability of  the  statute  relied  upon  by  them, 
and  several  others  in  jmri  materia  therewith. 

Section  10  of  the  act  of  April  26,  1855 
(P.  L.  328)  de&ies  the  cy  pres  doctrine  for 
our  stata  It  provides,  inter  alia,  that  no 
disposition  of  property  for  charitable  uses 
shall  fail  by  reason  of  the  "objects  ceasing," 
but  It  shall  be  the  duty  of  any  court  having 
Jurisdiction  "to  carry  into  effect  the  intent  of 
the  donor  or  testator,  so  far  as  the  same  can 
be  ascertained,  and  carried  Into  effect  consis- 
tently with  law  or  equity" ;  and,  if  this  can- 
not be  done,  the  Legislature  may  act  in  the 
premises  "as  nearly  in  conformity  with  the 
Intent  of  the  donor  or  testator  •  •  •  as 
practicable,"  or,  "otherwise"  the  fund  is  to 
"accrue  to  the  public  treasury  for  the  public 
use."  Thus  it  may  be  seen  that  the  petition- 
ers can  derive  no  comfort  from  the  act  of 
1855;  for,  even  were  the  court  below  wrong 
in  determining  that  the  object  of  the  present 
trust  has  not  ceased,  -the  fund  would  stUl  be 
subject  to  di^Msition  for  public  purposes, 
and  the  heirs  of  the  testator  could  have  no 
claim  thereon  or  special  Interest  therein 
which  would  give  them  standing  to  complain. 

The  next  act  applying  the  cy  pres  doctrine 
was  passed  in  1876  (May  26,  P.  L.  211) ;  but 
this  statute  has  no  relation  to  the  facts  at 
bar. 

The  act  of  1885,  supra,  provides  that: 
"In  the  disposition  of  property  by  wiU  made 
or  to  be  made  for  any     •     ♦     •     charitable 

•  •  •  use  or  purpose,  if  •  •  •  the  object 
of  the   trust     *     •     •     has  ceased   to  exist 

•  *  •  such  property  shall  go  to  the  heirs  at 
law  and  next  of  kin  of  the  decedent" 

— and  this  la  the  legislation  relied  upon  by 
appellants. 

The  act  last  mentioned  is  followed,  how- 
ever, by  the  act  of  May  9,  1889  (P.  L.  173), 
which  provides  that : 

"No  disposition  of  property  heretofore  or  here- 
after made  for  any  ♦  •  •  charitable  use, 
shall  fail  *  ♦  *  by  reas(»i  of  the  objects 
ceasing  •  •  *;  but  it  shall  be  the  duty  of 
any  court  having  equity  jurisdiction    *     •    • 
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to  carry  Into  effect  th«  Intent  <Jf  the  donor  or 
testator,  so  far  as  the  same  can  be  ascertained 
and  carried  into  effect  conaistraitly  with  law  or 
equity" 

— and  Oils  later  legislation,  while  leaving 
the  act  of  1885,  aupra,  unaffected  in  some 
particulars,  Qompletel,v  restored  to  the  courts 
their  cy  pres  power  In  cases  such  as  the  pres- 
ent, where  a  ceasing  of  the  objects  of  the 
trust  is  alleged. 

The  next  legislation  upon  the  subject  in 
hand  Is  the  act  of  May  23,  1895  (P.  U  114), 
which,  by  its  title.  Is  an  amendment  to  the 
act  of  1855,  supra.  This  act  of  1895  re-en- 
acts, almost  in  totldem  verbis,  the  tenth  sec- 
Jti<ni  of  the  statute  passed  In  1856,  adding 
"corporation  not  for  profit"  to  the  list  of  re- 
lators designated  therein  as  entitled  to  ap- 
pear in  proceedings  brought  under  the  stat- 
•nte,  and  the  word  "heretofore,"  in  order  to 
extend  the  remedy  of  the  legislation  to 
dispositions  of  property  made  prior  to  the 
date  of  the  act;  the  evident  and  only  purpos- 
«8  of  the  amendment  being  to  make  these  en- 
largements. Under  the  drcnmstances,  this 
would  not  have  the  effect  of  eliminating 
either  the  act  of  1885  or  1889,  supra,  but 
the  amendment  6f  1895  would  be  qualified  by 
both  of  these  prior  statutes.  Just  as  the  act 
of  1855,  supra,  was  theretofore  affected  by 
them,  since  there  is  no  absolute  repugnancy 
between  the  new  parts  of  the  legislation 
of  1895  and  the  intermediate  acts.  It  Is  es- 
tablished that: 

"Where  a  statute  merely  re-enacts  the  provi- 
sions of  an  earlier  one,  it  is  to  be  read  as  part 
of  the  earlier  statute,  and  not  of  the  re-enacting 
one,  if  it  is  in  conflict  with  another  passed  after 
the  first  but  before  the  last  act;  and  therefore 
it  does  not  repeal  by  implication  the  intermedi- 
ate one."  Endlich  on  the  Interpretation  of 
Statutes,  {  194 

— or,  as  expressed  in  36  Cya  1084: 

"Nor  does  a  later  law,  which  is  merely  a  re- 
enactment  of  a  former,  repeal  an  intermediate 

act  which  qualifies  and  limits  the  first  one,  but 
such  intermediate  act  will  be  deemed  to  remain 
in  force,  and  to  qualify  or  modify  the  new  act 
in  the  same  manner  as  it  did  the  first." 

See,  also,  Lewis'  Sutherland  on  Statutory 
Construction,  J  273,  and  Searight's  Estate, 
163  Pa.  210,  216,  218,  29  AU.  800.  We  may 
add  that,  even  were  it  held  the  act  of  1855 
was  restored  in  its  entirety  by  the  act  of 
1895,  which  it  was  not,  this  would  not  help 
the  present  petitioners;  for,  as  previously 
shown,  they  have  no  standing  whatever  un- 
der the  former  statute. 

Trim's  Estate,  168  Pa.  395,  31  Atl.  1071, 
Stevens'  Estate,  200  Pa.  818,  49  Atl.  985,  and 
Kortright's  Estate  (No.  2),  237  Pa.  143,  146, 
86  AtL  111,  deal  with  the  acts  of  assembly 
here  in  question,  but  do  not  rule  the  facts  at 
bar,  for  in  none  of  them  did  the  petitioners  re- 
ly upon  an  allegation  that  the  objects  of  the 
trust  had  ceased.  All  of  these  cases  are  Inter- 
estihg,  however,  In  connection  with  the  gener- 
al subject  now  before  us.  It  may  be  well  to 
point  out  that  Trim's  Estate,  supra,  was  de- 


cided in  1895,  and  construed  a  will  dated 
1893,  when  the  Acts  of  1880  and  1895  were 
unquestionably  In  force.  While  we  afiirmed 
the  Judgment  In  the  Trim  Case,  per  cnriam, 
we  did  not  formally  adopt  the  opinion  of  the 
court  below;  and  all  that  was  therein  said 
with  relation  to  the  Acts  of  1855,  and  1885, 
supra,  was  unnecessary  to  the  decision  reach- 
ed; for  the  Judgment  entered  rested  upon  a 
finding  of  fact  to  the  effect  that  the  trust  in 
question  was  not  "nncertaln,"  in  the  legal 
sense  of  that  term.  Hence  there  was  no  ne- 
cessity for  the  application  of  the  cy  pres  doc- 
trine, with  which  the  acts  under  considers: 
don  deaL 

To  return  to  the  case  at  bar:  l%ere  is 
force  in  appellants'  contention  that  great- 
er efforts  should  have  been  made  to  carry 
out,  to  the  letter,  the  provisions  of  testa- 
tor's will,  and  that,  with  this  end  In  view, 
a  careful  and  diligent  trustee,  on  a  sale 
of  the  coal  underlying  the  land  In  question, 
would  at  least  have  Inserted  a  covenant 
fo^  surface  support  In  his  deed  of  convey- 
ance. It  Is  to  be  borne  In  mind,  however, 
that  the  proceedings  under  review  were  not 
brought  for  the  purpose  of  removing  a  dere- 
lict trustee,  but  were  Instituted,  by  distant 
relations  of  the  testator,  in  order  to  have 
the  trust  declared  at  an  end,  so  that  the 
fund  Involved  might  be  distributed  among 
themselves,  which  would  mean  the  entire 
frustration  of  the  donor's  purpose  to  found 
a  public  charity,  a  result  never  permitted 
when  the  general  Intent  of  a  benefactor  can 
be  approximately  carried  out  Kramph's  Es- 
tate, 228  Pa.  456,  463,  77  Atl.  814. 

We  are  by  no  means  convinced  the  court 
below  erred  In  its  refusal  to  find  that  the 
object  of  the  trust  here  under  consideration 
had  ceased,  within  the  legal  meaning  of  that 
term;  but,  were  the  fact  othen\-ise,  undor 
our  law,  as  already  shown,  the  cy  pres 
doctrine  would  be  applied  by  the  courts  so  as 
to  accomplish,  as  far  as  possible,  the  testa- 
tor's general  purpose.  Therefore,  whichever 
way  the  case  Is  considered,  the  appellants 
have  no  legal  standing  to  complain. 

We  have  two  appeals  before  us,  taken  by 
the  same  parties.  The  first  is  as  stated  at 
the  head  of  this  opinion,  while  the  second 
Is  to  the  decree  entered,  permitting  the  trus- 
tee to  mortgage  the  newly  purchased  real 
estate;  but  what  we  have  written  sufficiently 
covers  both. 

The  appeals  are  dismissed;  appellants  to 
pay  the  costs  in  each  instance^ 


NORTHROP  V.  P.  W.  FINN  CONST.  OO. 

(Supreme  Court  of  Pennsylvania.    Jan.  7, 191S.) 

1.  Corporations  <S=»617(2)  —  JnoGStENT  or 

Odsteb— Effect. 

The  entry  of  a  judgment  of  ouster  against  a 

corporation  for  failure  to  pa^  into  its  treasury 

the  10  per  cent  in  cash  required  by  the  statute 
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do<s  not  affect  its  rifchta  as  a  corporatiMi  de 
facto  prior  to  such  judgment,  and  as  to  third 
parties  its  business  transactions  are  valid. 

2.  Fraudulent  Conveyances  ©=47  —  Bulk 
Sales  Act — "Mebchandise"— "Fixtukes." 

Act  March  28,  1905  (P.  L.  62),  making  void- 
able certain  sales  of  merchandise  and  fixtures 
in  bulk,  is  not  applicable  to  a  contractor's 
transfer  to  a  corporation  of  his  horses,  carts, 
hoisting  machines,  etc.,  as  they  were  not  "mer- 
chandise" nor  "fixtures"  within  the  act. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fixture ; 
Merchandise.] 

3.  Bankruptcy      ®=>160    —    Pkefebentiai, 

TRANSFEB— iNSOtVENCT. 

To  render  a  transfer  of  property  made  with- 
in four  piontbs  before  the  filing  of  a  petition  in 
bankruptcy  voidable  under  the  federal  statutes, 
the  transferor  must  be  then  insolvent. 

4.  Fraudumint  Conveyances  (£=9147(1)  — 
Personai,  Pbopebty  —  Change  of  Posses- 
sion. 

To  render  a  transfer  of  personal  property 
valid  as  against  creditors,  there  must  be  such  a 
change  of  possession  as  is  consistent  with  the 
nature  of  the  property  and  the  situation  of  the 
parties,  though  a  change  of  location  is  not  nec- 
essary ;  and  if  the  purchase  was  in  good  faith 
and  for  a  valuable  consideration  and  was  fol- 
lowed by  acts  intended  to  transfer  the  possession 
as  well  as  the  title,  and  the  purchaser  assumed 
such  control  of  the  property  as  to  reasonably  in- 
dirate  a  change  oi  ownership,  the  delivery  of 
piKisession  was  not  as  a  matter  of  law  insuffi- 
cient. 

5.  Fraudulent  Conveyances  €=>308(5)  — 
Trassfkb  of  Possession  —  Question  fob 
Jury. 

Whether  the  change  of  possession  of  a  con- 
tractor's property,  machinery,  etc.,  to  a  corpo- 
ration organized  by  him  was  all  that  could  be 
reasonably  expected,  in  view  of  the  character 
and  situation  of  the  property  and  the  relation 
of  the  parties,  was  a  question  of  fact. 

6.  Appeal  and  Error  <&=>  1022(1)  —  Finding 
OF  Auditor— Conclusiveness. 

The  finding  of  an  auditor  on  a  question  of 
fact  approved  by  the  court  is  as  conclusive  as 
the  verdict  of  a  jury. 

Appeal  from  Court  of  C<Miiinon  Pleas,  Al- 
legheny County. 

Action  by  A.  H.  Northrop  against  the  P. 
W.  Finn  Construction  Company.  From  a 
decree  in  equity  dismissing  exceptions  to  au- 
ditor's report  on  receiver's  account  and  con- 
firming the  report,  the  Commonwealth  Trust 
CkHnpany,  trustee  in  bankruptcy  of  P.  W. 
Finn,  appeals.     Affirmed. 

Argued  before  BBOWN,  O.  J.,  and 
POTTER,  MOaOHZISKER,  FRAZEB,  and 
WALi,ING,  JJ. 

George  H.  Rankin,  of  Pittsburgh,  for  ap- 
pellant. John  O.  Buchanan,  Gordon  &  Smith, 
Alexander  Black,  and  Charles  F.  Patterson, 
all  of  Pittsburgh,  for  appellees. 

WALMNG,  J.  In  19()»,  P.  W.  Finn,  a  res- 
ident of  Blair  county,  was  largely  engaged 
in  that  county  and  in  Pittsburgh  as  a  build- 
ing contractor.  The  business  was  conducted 
in  his  own  name,  except  that  some  business 
was  done  by  him  at  Altoona  under  the  name 
of  the  Finn  Engineering  Company  and  some 
at  WUkinsburg  under  the  name  of  the  Wllk- 


insburg  Stone  Company.  In  the  npting  of 
that  year  he  put  forward  the  project  of  hav- 
ing his  business  incorporated,  and,  through 
bls-solicit(»:,  prepared  the  necessary  applica- 
tion, and  on  June  22,  1906,  a  charter  was 
granted  to  the  P.  W.  Finn  Construction  Com- 
pany, which  was  recorded  in  Blair  county 
August  81,  1909.  Its  capital  stock  was  |100,- 
(XX),  all  but  a  nominal  amount  of  which  was 
held  by  Mr.  Finn.  His  personal  property, 
consisting  largely  of  building  equipment  used 
in  his  various  operations,  was  appraised  at 
|90,0(X),  and  transferred  to  the  new  corpora- 
tion for  that  amount  Of  its  stock.  The  stat- 
utory requirement  of  10  per  cent  cash  was 
ostensibly  met  by  Mr.  Finn's  check  for  that 
amount  handed  to  the  treasurer,  but  never  in 
fact  collected.  While  the  record  showed  the 
amount  of  stock  held  by  the  respective  share- 
holders, certificates  therefor  were  never  in 
fact  Issued.  Shortly  after  the  charter  was 
granted,  a  meeting  of  the  stockholders  was 
held  in  Altoona,  at  which  the  charter  was 
accepted  and  a  board  of  directors  and  other 
officers  elected,  including  Mr.  Ftnn  as  presi- 
dent, also  a  secretary  and  treasurer.  Later 
the  corporatloD  opened  ap  office  in  Pittsburgh 
and  took  over,  as  far  as  practicable,  aU  of 
Mr.  Finn's  pending  building  contracts.  It 
also  proceeded  to  do  an  active  business  by 
taking  new  contracts,  etc.  The  venture  prov- 
ed a  failure,  and  on  October  22, 1909,  by  pro- 
ceedings in  this  case,  a  receiver  was  appoint- 
ed for  the  P.  W.  Finn  (3onstruetlon  Compa- 
ny. Meantime  Mr.  F'lnn's  financial  condition 
proved  to  be  such  that  two  days  before  the 
receiver  was  appointed  a  petition  in  involun- 
tary bankruptcy  had  been  filed  against  him 
in  the  United  States  District  Court,  where 
he  was  later  adjudged  a  bankrupt  and  ap- 
pellant appointed  his  trustee. 

The  receiver  proceeded  to  make  sale  of  the 
personal  estate  of  the  corporation,  including 
certain  building  equipment,  etc.,  located  in 
Blair  county  and  at  WUkinsburg,  practically 
all  of  whidi  had  formerly  belonged  to  Mr. 
Finn  and  to  which  appellant  as  Ms  trustee 
laid  claim.  The  court  below  declined  to  stay 
the  sale,  but  ordered  that  the -proceeds  de- 
rived therefrom  take  the  place  of  the  prop- 
erty and  await  distribution.  Pursuant  to 
which,  such  proceeds,  aggregating  $9,470,  less 
certain  deductions,  were  so  detained  and  con- 
stitute the  fund  here  in  controversy.  The 
auditor  appointed  to  make  distribution 
awarded  the  fund  to  the  receiver,  which  was 
confirmed  by  the  court  below.  Thereupon 
the  trustee  of  Mr.  Finn's  estate  took  this 
appeal. 

[1]  In  1911,  at  the  instance  of  the  common- 
wealth, a  Judgment  of  ouster  was  entered 
against  said  corporation  for  failure  to  pay 
into  its  treasury  the  10  per  cent  in  cash 
required  by  statute.  Prior  thereto,  however, 
it  was  a  corix>ration  de  facto  whose  rights 
could  not  be  attacked  collaterally.     So  far 
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as  related  to  third  parties  Its  business  trans- 
actions were  valid.  See  Patterson  v.  Frank- 
lin et  al.,  176  Pa.  612,  35  AU.  206 ;  Hooven 
Mercantile  Company  ▼.  Evans  Mining  Co., 
1»3  Pa.  28,  44  Atl.  277. 

[2]  Itie  act  of  March  28,  1906  (P.  I*  62), 
making  voidable  certain  sales  of  merchan- 
dise and  fixtures  In  bulk.  Is  not  appUca)t>le 
to  this  case,  as  the  property  Mr.  Finn  trans- 
ferred to  the  corporation,  consisting  of  hors- 
es, carts,  hoisting  machines,  etc.,  such  as 
constitute  a  builder's  equipment,  were  nei- 
ther merchandise  nor  lixtnres  within  the 
meaning  of  the  act.  Wilson  v.  Edwards,  32 
Pa.  iSuper.  Ct  295,  302.  Aside  from  that,  no 
such  proceedings  were  taken  to  set  aside  the 
sale  as  provided  by  that  act. 

[3]  To  render  a  transfer  of  property  made 
within  four  months  before  the  filing  of  a  pe- 
tition in  bankruptcy  voidable  under  the  fed- 
eral statutes,  the  party  making  the  transfer 
must  be  at  the  time  Insolvent.  Ruling  Case 
Law,  vol.  3,  p.  273.  There  is  no  finding  here 
that  Mr.  Finn  was  insolvent  when  he  put  his 
pr<^>erty  in  the  corporation,  nor  that  It  was 
done  with  fraudulent  intent  And  the  evi- 
dence as  a  whole  is  not  such  as  to  justify  a 
finding  to  that  effect;  at  least  not  sufficient 
to  warrant  a  disturbance  of  the  auditor's 
conclusions  In  that  regard. 

[4-1]  The  real  question  is  that  of  posses- 
sion. To  render  a  transfer  of  personal  prt^- 
erty  valid  as  against  creditors  it  must  be 
accompanied  by  such  change  of  possession  as 
is  consistent  with  the  nature  of  the  property 
and  the  situation  of  the  parties.  There  is 
some  conflict  in  the  evidence,  but  It  tends  to 
show,  inter  alia,  that  Mr.  Finn's  equipment, 
including  that  in  question,  was  openly  ap- 
praised and  turned  over  to  the  corporation; 
that  the  sign  "P.  W.  Finn  Construction  Com- 
pany" was  placed  on  buildings  being  erected, 
also  on  the  office  door  In  Pittsburgh  and  on 
the  housings  of  the  horses ;  that  those  with 
whom  Mr.  Finn  did  business  were  notified 
of  the  change  and  contracts  transferred  from 
him  to  the  corporation;  that  new  contracts 
were  made  in  its  name,  including  the  clul)- 
house  of  the  Pittsburgh  Athletic  Association ; 
that  the  correspondence  and  other  business 
was  done  In  its  name  and  on  its  letterheads ; 
that  the  pay  rolls  were  In  the  name  of  the 
corporation  and  that  It  kept  a  sejMrate  bank 
account  on  which  checks  were  drawn;  that 
books  were  kept  In  Its  name  and  equipment 
transferred  to  new  work  as  occasion  requir- 
ed. Of  course  the  equipment  remained  on 
pending  Jobs  until  completed  and  Mr.  Finn 
assisted  In  the  management  of  the  corpora- 
tion of  which  he  was  president.  There  was 
also  evidence  tending  to  show  that  there  was 
no  visible  <dtange  In  the  possession  of  the 
property  or  In  the  conduct  of  the  business. 
In  our  <^lnion  sufficient  appeared  to  make 
It  a  question  for  the  auditor  and  court  below 


to  determine.  While  much  of  the  testimony 
was  weakened  by  the  cross-examination  it 
was  still  a  question  of  fact,  wherein  the  find- 
ing of  the  auditor  approved  by  the  court  is 
as  conclusive  as  the  verdict  of  a  Jury.  It  was 
a  question  of  fact  whether  the  change  of 
possession  was  all  that  could  be  reasonabl.v 
expected,  taking  into  view  the  character  and 
situation  of  the  property  and  the  relation  of 
the  parties.  Rennlnger  v.  ^>atz,  128  Pa.  524, 
18  Atl.  405,  15  Am.  St.  Rep.  692.  In  Garret- 
son  V.  iHackenberg,  144  Pa.  107,  22  Atl  87.'n 
the  property  of  a  lumber  camp  was  sold  and 
remained  in  the  same  place  and  the  vendor 
was  retained  as  foreman.  It  was  there  held 
that  the  question  of  change  of  possession 
was  for  the  Jury ;  and  Mr.  Justice  Sterrett  Ir. 
delivering  the  opinion  of  the  court  says: 

"The  several  kinds  of  property  in  actual  use 
at  different  points  might  nave  been  collected  to- 
gether, and,  after  a  formal  delivery  of  the  pos- 
session thereof  to  the  plaintiffs  by  Burt,  the 
latter  might  have  withdrawn  from  the  premis- 
es entirely,  and  a  new  manager  might  have  been 
placed  in  charge ;  but,  in  view  of  the  charac- 
ter and  situation  of  the  property,  the  use  that 
was  being  made  of  it,  etc.,  no  such  ceremooj 
was  necessary  to  a  valid  sale  and  delivery  there- 
of, even  as  against  other  creditors  of  uie  ven- 
dor." 

Mr.  Justice  Mercur,  speaking  for  this  court 
In  Crawford  v.  Davis,  99  Pa.  576,  579.  says: 

"A  change  of  location  of  the  property  is  not 
essentially  necessary.  If  the  purchase  was  in 
good  faith,  and  for  a  valuable  consideration,  fol- 
lowed by  acts  intended  to  transfer  the  posses- 
sion as  well  as  the  title,  and  the  vendee  assum- 
ed such  control  of  the  propertjr  as  to  reasonably 
indicate  a  change  of  ownership,  the  delivery  of 
possession  cannot,  as  matter  of  law,  be  held  in- 
sufficient" 

A  purchase  will  not  be  declared  fraudulent 
in  law  where  the  conduct  of  the  parties 
shows  that  there  was  an  Intenticm  to  transfer 
the  possession  as  well  as  the  title,  and  the 
vendee  assumes  such  control  of  the  property 
as  ought  reasonably  to  Indicate  a  change  of 
ownership.  See  opinion  of  present  Chief 
Justice  Brown  in  White  v.  Gunn,  205  Pa. 
229,  232,  64  Atl.  901.  It  Is  also  there  stated 
that  the  Jury  In  sudi  case  should  consider 
the  evidence  offered  by  plaintiff  as  well  as 
the  cross-examlnaticm  of  bis  .witnesses  and 
that  offered  by  defendant  In  the  case  of 
Hunter  Construction  Company  v.  Lyons,  233 
Pa.  561,  82  AU.  761,  the  vendee  was  a  for- 
eign corporation  that  never  did  nor  was  au- 
thorized to  do  business  in  this  state,  and  Mr. 
Hunter,  the  vendor,  continued  In  the  posses- 
sion and  use  of  his  construction  eqnipiut-nt 
in  the  same  manner  after  as  before  the  trans- 
fer and  even  continued  his  name  on  the  arti- 
cles of  property.  There  the  v«tdee  never 
used  the  property  or  exercised  control  over 
It,  and  no  notice  was  given  of  the  transfer, 
which  was  held  fraudulent  as  to  creditors. 
That  case  is  not  parallel  to  this. 

The  assignments  of  error  are  overruled, 
and  the  decree  Is  affirmed. 
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PATTEBSON  T.   PITTSBURGH   BYS.   CO. 
(Supreme  Court  of  Pennsylvania.    Jan.  7,  IMS.) 

1.  Steeet  Railboads  iS=>117(8)  —  Personal 
IsjUBY— Negligence— Qttestion  ros  Jubt. 

In  an  action  against  a  street  railway  for 
damages  for  the  death  of  plaintiCE's  husband 
killed  by  a  trolley  car  at  a  public  crossing,  held 
that  defendant's  negligence  was  for  the  jury. 

2.  Street  Railboads  <S=>117(21)— Pebsonai 
Injury  —  Contkibutobt  Neqligenck  — 
Question  fob  Jubt. 

In  such  action,  held  on  the  evidence  that 
decedent's  contributory  negligence  was  for  the 
jury. 

3.  Street  Railroads  ®=>112(3) — Cbobsinq 
acci  dent  —  contbibutobt      negligence  — 

PRESUJtPnON. 

There  is  a  presumption  that  one  killed  while 
crossing  a  street  railroad's  tracks  at  a  public 
crossing  was  duly  careful  of  his  own  safety. 

4.  Street  Railboads  <8=98(6)  —  Crossing 
Accident — Contbibutobt  Negligbncii. 

One  about  to  cross  the  tracks  of  a  street 
railroad  at  a  public  crossing  may  assume  that  a 
car  will  approach  the  crossing  with  due  care, 
and  need  not  assume  that  the  motorman  will 
not  attend  to  his  duties. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Trespass  by  Pocahontas  Patterson  against 
the  Pittsburgh  Railways  Company,  to  recover 
damages  for  the  death  of  plaintiff's  husband. 
From  a  judgment  on  a  verdict  for  plaintiff, 
defendant   appeals.     Affirmed. 

The  following  Is  the  opinion  of  Swear- 
iogen,  J.,  in  the  court  below: 

[I]  This  was  an  action  by  the  widow  of  Wil- 
liam N.  Patterson  to  recover  damages  for  his 
death,  which  she  alleged  was  caused  by  the 
negligence  of  the  defendant.  Near  the  place  of 
the  accident,  Prankstown  avenue  runs  in  an 
easterly  direction,  and  Everett  street  crosses  it 
at  right  angles ;  and  at  the  time  of  the  accident 
the  street  stopped  at  the  south  line  of  the  ave- 
nue. Upon  the  avenue,  the  defendant  operates 
a  dooble-track  line  of  railway.  The  crossing 
for  pedestrians  over  the  avenne  is  on  the  east- 
erly aide  of  Everett  street.  The  parties  differed 
as  to  the  place  where  the  accident  occurred. 
.\ccording  to  the  plaintiff  the  deceased  was 
atnick  by  a  street  car  which  was  cunning  west- 
waidiy  on  the  west-bound  track,  and  be  was  car- 
ried by  the  car  across  Everett  street  and  be- 
yond, a  distance  of  about  50  feet.  According  to 
the  defendant,  the  deceased  was  struck  west 
of  Everett  street,  he  having  walked  against  ttxe 
car  while  the  motorman  was  endeavoring  to 
stop  it.  But  there  was  practically  no  dispute 
as  to  the  place  where  the  car  stopped,  and  he 
was  found.  He  was  dead  when  his  body  was 
extricated  after  the  car  had  stopped. 

Briefly,  the  plaintiff's  testimony  established 
the  following  state  of  facts:  About  6  o'clock 
p.  m.,  the  deceased  was  on  his  way  home  from 
Tork.  He  was  for  a  few  minutes  on  the  north- 
east comer  of  the  intersecting  streets  in  con- 
versation with  an  acquaintance.  He  left  the 
curb,  and  proceeded  south  on  the  crossing  pro- 
vided for  pedestrians,  the  distance  from  the 
curb  to  the  west-bound  track  being  about  10^ 
feet.  When  within  2  or  3  feet  of  the  near  raU 
he  stopped  and  looked  eastwardly.  The  wit- 
nesses differed  as  to  where  the  car  then  was. 
One  said  it  was  "coming  around  Paulson  ave- 
■oe"  curve,  which  was  not  less  than  200  feet, 
while  others  placed  the  front  of  the  car  at  Law- 
ler's  saloon,  which  was  87  feet  east  of  where  the 
deceased  was  when  he  looked.     The  speed  of 


the  car  was  from  17  to  20  miles  per  hour. 
While  running  from  Lawler's  saloon  to  Everett 
street,  which  was  a  descending  grade,  the  mo- 
torman "was  turned  halfway  around,  trying  to 
fet  something,"  and  therefore  not  looking  ahead, 
le  rang  no  Dell,  nor  did  he  slacken  the  speed. 
The  deceased  had  almost  cleared  the  west-bound 
track  when  the  accident  happened.  The  lower 
part  of  his  left  leg  was  struck  by  the  corner 
of  the  fender  next  to  the  south  rail,  and  he 
was  whirled  around  and  thrown  upon  the  fen- 
der, upon  which  he  was  carried  and  bumped  un- 
til after  passing  over  Everett  street,  and  he  was 
then  cast  under  the  car  and  was  crushed.  This 
testimony,  if  believed,  certainly  justified  a  find- 
ing that  the  defendant  was  negligent. 

The  defendant's  testimony  showed  the  acci- 
dent occurred  at  an  altogether  different  place,  as 
before  stated.  It  also  showed  that  the  speed 
of  the  car  was  about  the  ordinary,  which  was 
not  more  than  10  miles  per  hour,  and  that  the 
bell  was  rung  and  the  speed  slackened.  Sub- 
stantially all  of  the  tpstimuhy  upon  which  the 
plaintiff  relied  to  establish  negligence  was  de- 
nied. And  this  testimony,  if  believed,  would 
have  equally  warranted  a  finding  that  the  de- 
fendant was  not  negligent. 

[2-41  There  is  no  doubt,  therefore,  that  the 
question  of  the  defendant's  negligence  was  for 
the  jury.  But  the  defendant  bases  this  motion 
upon  the  ground  that  the  deceased  was  guilty 
of  contributor"  negligence.  It  alleges  that  the 
testimony  so  clearly  shows  such  negligence  that 
the  court  should  declare  it  as  matter  of  law. 
and  set  aside  the  verdict  of  the  jury.  It  argues 
that,  when  the  deceased  looked,  he  must  hsvp 
learned  what  the  plaintifTs  witnesses  stated, 
viz.  that  the  car  was  near  him  and  was  ap- 
proaching at  a  dangerous  rate  of  speed,  and 
that  he,  therefore,  voluntarily  took  the  chance 
of  crossing  in  safety,  but  was  caught.  Hence 
no  recovery  can  be  had.  Is  this  proposition 
correct? 

The  plaintiff  starts  with  the  presumption  that 
the  deceased  was  duly  careful  of  his  own  safety. 
If  her  testimony  was  believed,  he  was  upon  a 
public  crossing,  a  part  of  the  street  where  he 
had  a  lawful  rieht  to  be,  and  of  which  the  de- 
fendant was  obliged  to  take  notice.  Before  at- 
tempting to  cross  the  track,  he  stopped  and 
looked  toward  the  car,  and  this  was  just  the 
place  where,  under  the  law,  he  was  obliged  to 
take  that  precaution.  He  was  warranted  in  as- 
suming that  the  car  would  approach  the  cross- 
ing with  due  care.  He  was  under  no  obligation 
to  assume  that  the  motorman  would  not  at- 
tend to  his  duty.  Would  he  necessarily  learn 
what  the  witnesses  did,  as  to  the  speed  of  the 
car?  It  must  be  remembered  that  his  angle^  of 
vision  was  measurably  different  from  theirs. 
He  was  looking  at  the  front  end  of  the  car, 
and  his  background  was  the  open  street.  They 
were  observing  the  car  from  the  side  of  a  wide 
street  with  different  backgrounds.  Can  it  there- 
fore he  inferred  as  matter  of  law  that  he  learn- 
ed what  they  did  as  to  the  rate  of  speed?  Ordi- 
narily all  inferences  are  to  be  drawn  by  the  jury, 
and  it  is  only  when  but  one  inference  can  be 
drawn  that  the  court  must  relieve  the  jury  of 
the  duty. 

In  view  of  the  foregoing,  we  are  of  opinion 
that  we  cannot  declare  as  matter  of  law  that 
the  deceased  acted  so  carelessly  as  to  constitute 
contributory  negligence.  We  cannot  say  that 
he  deliberately  walked  into  a  moving  car  and 
was  immediately  struck.  In  our  view,  his  con- 
duct, whether  or  not  he  acted  with  ordinary 
prudence  in  attempting  to  cross  the  street  un- 
der the  circumstances,  was  a  question  of  fact 
for  the  jury  and  not  one  of  law  for  the  court. 
The  case  is  similar  to  that  of  Henderson  v. 
United  Traction  Co.,  202  Pa.  527,  51  Atl.  1027. 
See,  also,  Baulston  v.  Philadelphia  Trac.  Co., 
13  iPa.  Super.  Ct  412. 
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It  follows  from  vih&t  haa  been  said  that  the 
defendant's  motion  must  be  refused. 

Verdict  for  plalntUT  for  $4,000  and  Judg- 
ment thereon.    Defendant  appealed. 

Argued  before  MESTREZAT,  STEWART, 
MOSCHZISKER,  FRAZER,  and  WAL- 
LING, JJ. 

Craig  Smith,  Clarence  Burleigh,  and  Wil- 
liam A.  Ghallener,  all  of  Pittsburgh,  for 
appellant.  Thomaa  Im  Morris,  L.  K.  &  8.  G. 
Porter,  and  John  F.  Gloeckner,  all  of  Pitts- 
burgh, for  appellee. 

PER  CURIAM.  The  Judgment  is  affirmed 
on  the  opinion  of  the  learned  court  below,  re- 
fusing the  motion  for  Judgment  non  obstante 
veredicto  for  the  defendant. 


PITTSBURGH    PROVISION   &   PACKING 
CO.  V.  CUDAHY  PACKING  CO. 

(Supreme  Court  of  PennsyWania.    Jan.  7, 1918.) 

1.  Sales  <e=»201(4)— Passing  op  Titlb— Db- 

UVEBY  to  CABBIEB. 

A  delivery  of  goods  to  a  carrier  in  confor- 
mity to  a  contract  of  sale  is  delivery  to  the  buy- 
er sufficient  to  pass  title  to  the  goods ;  the  car- 
rier becoming  his  agent,  to  whom  he  must  look 
for  damages  in  transit. 

2.  Sales  «=>216— Passing  Title— Deuvebt 
TO  Gabbier. 

Where  the  contract  of  sale  requires  delivery 
nt  the  place  of  destination,  the  title  remains  in 
the  seller  until  the  goods  reach  that  point,  and 
the  risks  of  transportation  are  assumed  by  him. 

3.  Sales   ®=>1G1(1)— Pebfobmance— Selleb's 
Dehveby  to  Carbieb. 

Without  anything  indicating  a  contrary  in- 
tent, a  seller's  delivery  of  meat  to  a  carrier  at 
Kansas  City  in  good  condition,  properly  packed 
and  refrigerated  for  delivery  at  Pittsburgh,  with 
instructions  as  to  any  necessary  refrigeration, 
was  a  full  performance  of  its  duty,  and  its  re- 
sponsibility ceased  on  such  delivery. 

4.  Sales  €=3218i^— Passing  of  Title— Ques- 
tion fob  Juby. 

Where  the  facts  are  not  in  dispute,  the  ques- 
tion as  to  the  place  of  delivery  and  when  the 
title  passed  is  for  the  court. 

5.  Sales  «=5»218%— Place  of  Dklivkby— In- 
spection—Evidencb. 

A  guaranty  that  the  meat  sold  should  be 
fresh  was  evidence  that  the  place  of  delivery 
was  intended  to  be  the  place  where  the  condition 
of  the  meat  could  be  ascertained. 

Appeal  from  Court  of  Common  Pleas^  Al- 
legheny County. 

Assumpsit  by  the  Pittsburgh  Provision  & 
Packing  Company  against  the  Cudahy  Pack- 
ing Company  to  recover  the  price  paid  for 
merchandise.  Verdict  for  plaintiff  for  $4,- 
036.70,  and  Judgment  thereon,  and  defendant 
appeals.    Affirmed. 

Argued  before  MESTREZAT,  STEWART, 
MOSCUZISKER,  FRAZER,  and  WALLING, 
JJ. 

George  O.  Calder,  of  Pittsburgh,  and  R.  B. 
Webster,  of  Chicago,  111.,  for  appellant 
Samuel  McClay  and  Reed,  Smith,  Shaw  & 
Beal,  all  of  Pittsburgh,  for  appellee. 


FRAZER,  J.  Plaintiff  and  defendant  are 
both  engaged  in  the  wholesale  meat  and  pro- 
vision business  In  the  city  of  Pittsburgh  and 
on  June  21,  1913,  plaintiff  sent  to  defend- 
ant's office  in  that  city  an  order  as  follows: 

"Please  ship  the  following  articles  and  send 
invoice  and  shipping  receipt  or  bill  of  lading  to 
above  address,  stating  how  shipped,  route,  etc.. 
and  giving  car  numbers  and  initials:  16,000 
pounds  fresh  boneless  beef  chucks,  12%c  c.  a.  f. 
Pittsburgh ;  5,000  lbs.  fresh  beef  trimmings  12c 
c.  a.  f.  Pittsburgh,  packed  in  sugar  barrels, 
lightly  salted.  Guaranteed  fresh.  •  »  •  Ship 
to  Pittsburgh  Provision  &  Packing  Co.,  Union 
Stockyards,  Pittsburgh,  Pa." 

In  compliance  with  this  order  defendant 
shipped  the  meat  mentioned  from  its  pack- 
ing house  in  Kansas  City,  Kan.,  in  refriger- 
ator cars  by  way  of  the  Wabash  Railroad, 
under  bill  of  lading  consigned  to  its  own  or- 
der at  Pittsburgh,  with  direction  to  notify 
plaintiff  company  at  that  city.  The  bill  of 
lading  with  draft  attached  to  invoice  was 
forwarded  to  a  Pittsburgh  bank,  and,  upon 
presentation  to  plaintiff,  the  draft,  calling 
for  the  cash  price  less  freight  charges,  was 
paid  by  plaintiff  without  awaiting  arrival  of 
the  meat.  The  car  was  delivered  at  defend- 
ant's siding  at  Pittsburgh  on  Saturday,  June 
28,  1913,  and  on  the  following  Mouday  de- 
fendant gave  the  Wabash  Railroad  direc- 
tions to  reconsign  the  car  to  plalutUTs  siding 
at  the  Union  Stockyards.  Upon  reaching 
this  latter  point  plaintiff's  examination  of 
the  meat  found  it  unfit  for  food,  and  Its  rep- 
resentative at  once  notifled  defendant  by 
telephone  of  the  condition.  The  following 
day  plaintiff  advised  defendant  by  letter  that 
the  meat  was  not  as  guaranteed,  and  re- 
quested defendant  to  have  the  car  removed 
promptly.  Upon  failure  of  the  latter  to  do 
so  the  railroad  company  subsequently  dis- 
posed of  the  contents.  This  action  was  then 
brought  to  recover  the  purchase  price,  to- 
gether with  an  item  of  expense  for  re-icing 
the  car  at  defendant's  request  The  trial  re- 
sulted In  a*  verdict  for  plaintiff  for  the  full 
amount  of  its  claim.    Defendant  appeals. 

The  single  question  submitted  to  the  jury 
was  whether  the  meat  was  in  the  condition 
required  by  the  guaranty  at  the  time  of  its 
delivery  at  its  destination,  where  plaintiff  bad 
an  opportunity  to  make  inspection.    That  the 
meat  was  not  in  proper  condition  for  use 
was  practically  conceded,  the  principal  dis- 
pute being  whether  under  the  terms  of  the 
order,  the  title  of  the  goods  passed  upon  de- 
livery  to   the   carrier  at   Kansas    City,  or  ' 
whether  the  sale  was  not  consummated  until 
delivery  on  plaintiff's  siding  at  Pittsburgh.  ' 
In  the  former  case  proof  of  delivery  to  the 
carrier  at  Kansas  City  in  good  condition  and  ' 
properly  packed  would  entitle  defendant  to 
the  purchase  price,  and  if  the  shipment  was  i 
lost  through  delay  or  improper  care  in  tran-  ; 
sit,  the  loss  would  be  a  matter  of  adjust-  I 
ment  between  the  purchaser  and  the  car-  . 
rier.  I 
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Bridence  was  offered  to  show  the  words 
"guaranteed  fresh"  meant  that  the  meat 
should  be  good,  wholesome,  and  In  a  condition 
fit  for  sale  as  food.  It  does  not  appear  that 
(^portnnlty  was  given  plaintiff  to  determine 
whether  this  guaranty  was  compiled  with  at 
the  time  the  goods  were  placed  in  the  car  for 
shipment.  In  fact  the  parties  do  not  seem  to 
have  contemplated  an  opportunity  to  Inspect 
at  that  time.  Even  though  we  assume  title 
passed  upon  delivery  to  the  carrier,  the  con- 
tract was  still  subject  to  rescission  up  to  the 
time  of  delivery  and  inspection,  unless  an  op- 
portunity to  Inspect  was  given  before  de- 
livery. 

[1-3]  The  general  rule  is  that  a  delivery  of 
goods  to  a  carrier,  pursuant  to  a  contract  of 
sale,  is  at  delivery  to  the  vendee  suflScient  to 
pass  title  to  the  goods,  and  the  carrier  at 
once  becomes  the  agent  of  the  vendee 
(Braunn  v.  Keally,  146  Pa.  619,  23.  Atl.  389, 
28  Am.  St  Rep.  811 ;  Perlman  v.  Sartorlus  A 
Co.,  162  Pa.  320,  29  AQl  852,  42  Am.  St.  Rep. 
834),  to  whom  the  latter  must  look  for  result- 
ing damages  while  the  goods  are  in  transit. 
DannemiUer  v.  Kirkpatrlck,  201  Pa.  218,  50 
Atl.  928.  Consequently,  In  absence  of  circum- 
stances Indicating  a  contrary  intent,  tf  de- 
fendant In  the  present  case  delivered  the 
meat  to  the  carrier  in  good  condition,  prop- 
erly packed  and  refrigerated,  in  view  of  the 
distance  it  must  travel,  and  gave  proper  In- 
structions as  to  re-refrigeration  if  needed  in 
the  course  of  transit,  defendant's  duty  was 
fully  performed,  and  its  responsibility  ended 
on  sudi  delivery,  and  it  was  no  longer  'con- 
cerned in  the  question  of  delay  or  damage 
on  delivery.  United  Fruit  Co.  t.  Bisese,  25 
Pa.  Super.  Ct  170.  Where,  however,  the  con- 
tract requires  delivery  at  the  place  of  desti- 
nation, title  remains  in  the  vendor  until  that 
point  is  reached  and  the  risks  of  transporta- 
tion are  assumed  by  him.  Dannemiller  v. 
Kirkpatrlck,  supra. 

[4,5]  The  facts  here  are  not  in  dispute; 
hence  the  question  as  to  the  place  of  delivery 
and  when  title  passed  is  for  the  court.  Both 
parties  conducted  places  of  business  in  Pitts- 
burgh. The  order  was  to  ship  to  "Union 
Stock  Yards,  Pittsburgh,  Pa.,"  that  being  the 
business  address  of  plaintiff,  and  the  designa- 
tion as  to  price  "c.  a.  f.  [cash  and  freight] 
Pittsburgh,"  meant  in  this  case  that  the  price 
quoted  included  the  freight  to  destination,  the 
abbreviation  apparently  having  substantially 
the  same  significance  as  "f .  o.  b.  Pittsburgh." 
As  a  further  evidence  of  Intention  the  guar- 
anty that  the  meat  should  be  "fresh"  could 
not  reasonably  be  construed  to  mean  fresh 
at  the  time  of  shipment  in  a  car  at  any 
point  from  which  defendant  found  it  conven- 
ient or  necessary  to  ship.  Owing  to  climatic 
conditions  and  the  perishable  nature  of  the 
consignment,  delivery  to  a  carrier  in  good 
condition,  at  a  distant  jKilnt,  might  not  be  a 
criterion  of  possible  condition  of  the  meat  on 


arrival  at  its  destinatitm,  notwithstanding 
the  utmost  care  in  transit  Furthermore, 
the  guaranty  contemplated  an  opportunity 
on  the  part  of  plaintiff  to  inspect  the  meat 
before  accepting  it,  to  discover  whether  or 
not  the  shipment  was  in  accordance  with  the 
terms  of  the  guaranty.  The  only  opportunity 
available  for  this  purpose  was  on  its  arrival 
at  plaintiff's  place  of  business,  and  not  until 
that  time  could  its  condition  be  ascertained. 
Upon  reaching  Its  destination  plaintiff  was 
entitled  to  a  reasonable  opportunity  to  in- 
spect and,  having  done  so  without  delay  and 
discovered  the  shipment  to  be  In  a  condition 
unfit  for  food  and  not  in  accordance  with  the 
guaranty,  it  was  Justified  in  refusing  to  ac- 
cept ;  and,  upon  giving  prompt  notice  of  such 
refusal,  as  to  which  there  is  no  question,  the 
meat  was  held  by  the  carrier  at  the  risk  of 
the  shipper.  Fogel  v.  Brubaker,  122  Pa.  7, 
15  AtL  692;  Hires  v.  Stromeyer,  65  Pa. 
Super.  Ct.  241. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 


FLACCUS  V.  WOOD. 
(Supreme  Court  of  Pennsylvania.    Jan.  7, 1918.) 

1.  Payment  ®=>66(1)  —  Pebsonai.  Skbviob  — 
Pbesujtption— Lapse  of  Time. 

Payment  for  domestic  services,  etc.,  is  pre- 
sumed to  be  made  regularly  at  stated  times,  such 
presumption  being  especially  strong  where  the 
claim  is  presented  against  the  estate  of  a  de- 
cedent a  considerable  time  after  the  services 
were  rendered;  mere  evidence  of  loose  declara- 
tions made  by  decedent  being  insufficient  to  sup- 
port the  claim. 

2.  Payment  <S=»76(^  —  Domestic  Services  — 
Presumption  of  Payment  —  Qttestion  fob 
Court. 

In  such  case  whether  the  evidence  for  the 
plaintiff  rebuts  the  presumption  of  payment  is 
primarily  a  question  for  the  court 

3.  Payment  <S=>74(1)— Receipts— Evidenob— 
Explanation. 

Although  a  receipt  Is  always  open  to  expla- 
nation, it  is  prima  facie  evidence  of  payment 
and  settlement,  and  will  not  be  set  aside  except 
for  weighty  reasons  and  upon  clear  and  satis- 
factory proofs,  especially  after  a  lapse  of  years. 

4.  Release  ®=»25 — Construction. 

The  words  used  in  a  release  should  not  be 
construed  to  extend  beyond  the  express  consid- 
eration mentioned  or  to  operate  as  a  release  of 
indebtedness  the  parties  apparenUy  did  not  in- 
tend. 

5.  Release  «=»S1— Date— Effect. 

In  an  action  against  an  estate  for  personal 
services  and  nursing  of  decedent  from  1890  to 
1908,  where  defendant  offered  a  receipt  dated 
1906  signed  by  claimant  and  by  decedent  recit- 
ing a  full  and  final  settlement  up  to  that  date, 
except  a  certain  mortgage  obligation  owed  by 
decedent  there  could  be  no  recovery  for  services 
rendered  before  such  date. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Assumpsit  for  domestic  services  by  Kate 
Flaccus  against  Amelia  M.  Wood,  executrix 
of  the  estate  of  William  Mazet  deceased. 
Verdict  and  Judgment  for  plaintiff  for  $1,- 
691.50,  and  she  appeals.     AfBrmed. 
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Argued  before  BROWN,  C.  J.,  and  POT- 
TER, MOSOHZISKEB,  FRAZER,  and  WAL- 
LING, JJ. 

William  Kaufman  and  Harry  B.  McWhln- 
ney,  both  of  Pittsburgh,  for  appellant.  Thos. 
M.  Marshall,  Jr.,  and  L.  B.  D.  Reese,  both 
of  Pittsburgh,  for  appellee. 

FRAZER,  J.  This  action  against  the  ex- 
ecutrix of  the  estate  of  William  Mazet  is  to 
recover  compensation  for  personal  services 
plaintiff  claims  to  have  rendered  deceased 
covering  a  period  of  18  years  from  1890  to 

1905,  consisting  of  nursing,  the  care  of  the 
person  of  deceased,  and  of  his  clothing  and 
room.  Deceased  was  not,  during  this  time, 
under  the  care  of  a  physician,  and  the  at- 
tention required  was  not  nursing  in  the  or- 
dinary sense  of  the  word,  but  bandaging, 
bathing,  and  dressing  made  necessary  by  the 
diseases  with  which  he  was  afflicted.  Plain- 
tiff claimed  the  services  were  performed  un- 
der a  promise  by  deceased  to  compensate  her 
by  a  legacy  in  his  will  and  offered  proof  In 
support  of  her  contention  consisting  mainly 
of  declarations  by  decedent  to  that  effect. 
Plaintiff  referred  to  deceased  as  "grandpap," 
although  no  relationship  existed  between 
them.  The  trial  Judge  submitted  to  the 
jury  to  ascertain  whether  services  were  ren- 
dered under  an  agreement  as  alleged,  and,  if 
so,  to  fix  their  reasonable  value,  limiting 
recovery  to  a  period  subsequent  to  March  1, 

1906,  because  of  a  receipt  offered  in  evidence 
of  that  date  purporting  to  be  a  full  and  final 
settlement  between  the  parties  to  that  time. 
The  Jury  found  for  plaintiff,  who  now  ap- 
peals, alleging  the  trial  Judge  erred  in  hold- 
ing the  receipt  to  be  a  bar  to  the  present  ac- 
tion in  so  far  as  the  claim  Is  for  services 
rendered  previous  to  its  date,  and  contend- 
ing its  langiiage  does  not  include  the  subject- 
matter  of  the  present  claim.  The  single  ques- 
tion before  us  is  the  effect  to  be  given  the 
paper;  consequently  a  review  of  the  testi- 
mony, except  as  it  may  have  a  bearing  on 
the  proper  construction  of  the  receipt,  is 
needless.  The  paper  in  question  is  in  the 
following  words: 

•'Pittsburgh,  Pa.,  March  1,  1906.  I,  William 
Mazet.  hereby  acknowledge  to  have  received 
from  Mrs.  Kate  Flaccus  the  sum  of  eleven  hun- 
dred sixty-nine  and  "'/loo  dollars  ($1,169.54) 
in  full  payment  of  note  for  $850.00  dated  Oct. 
30,  1905.  with  all  interest  thereon  and  in  full 
payment  of  mortgage  for  $200.00  dated  June  22, 
1897,  and  of  record  in  Mortgage  Book,  Volume 
807,  page  245,  together  with  all  interest  thereon, 
and  in  full  payment  of  plumber's  bill  of  $61.42 
paid  by  me  for  her  and  in  full  payment  of 
$45.00  cash  loaned  by  me  to  her,  and  in  full 
payment  of  all  interest  upon  her  $1,200.00  mort- 
gage owing  by  her  to  me,  up  to  December  14, 
1905.  And  I,  the  said  Kate  Flaccus  hereby  ac- 
knowledge to  have  received  this  day  from  Wil- 
liam Mazet  the  sum  of  one  hundred  twenty  dol- 
lars ($120.00)  in  full  payment  for  all  room  rent 
owing  to  me  by  him  up  to  March  1,  1906,  and 
$10.00  in  full  washing  to  Mch.  1,  1906.  This 
being  a  full,  and  final  settlement  between  us 
up  to  March  1,  1906,  the  said  Wm.  Mazet  on 
March  1,  1906,  owing  the  said  Kate  Flaccus 


nothing  and  the  said  Kate  Flaccus  on  March  1, 
1906,  owing  to  the  said  Wm.  Mazet  a  $1,200.00 
mortgage  with  interest  thereon  from  December 
14,  1905.  Wm.  Mazet  Kate  Flaccus.  190.-i. 
Attest:   W.  O.  Dicken." 

[1,2]  The  well-settled  rule  applicable  to 
claims  of  this  nature  is  that  payment  is  pre- 
sumed to  be  made  regularly  at  stated  times, 
this  presumption  being  especially  stroni; 
where,  as  in  this  case,  the  claim  is  present- 
ed against  the  estate  of  a  decedent  a  con- 
siderable time  after  the  services  were  ren- 
dered. Cummlskey's  Estate.  224  Pa.  509.  7S 
Atl.  916,  132  Am.  St  Rep.  787.  In  such  cas- 
es the  tendency  of  our  courts  has  been  to  re- 
quire strict  proof  (Hughes'  Estate,  176  Pa. 
387,  35  Atl.  244;  Bradshaw's  Estate,  243  Pa. 
114,  89  Atl.  831);  and  to  hold  that  mere  evi- 
dence of  loose  declarations  made  by  decedent 
during  his  lifetime  is  insufficient  to  support 
the  claim  (Wlnfield  v.  Beaver  Trust  Co..  229 
Pa.  530,  79  Atl.  138).  Whether  the  evideare 
submitted  by  plaintiff  is  enough  to  rebut  the 
presumption  of  payment  is  primarily  a  ques- 
tion for  the  court  Richards  v.  Walp,  221  Pa. 
412,  70  Atl.  815. 

[8]  In  so  far  as  proof  of  the  contract  here 
involved  is  concerned,  the  Jury  found  the 
services  were  rendered  and  an  agreement  to 
pay  existed.  We  refer  to  the  above  princi- 
ples merely  because  of  their  application  to 
the  effect  of  the  receipt  and  the  right  of 
plaintiff  to  recover  for  services  rendered  be- 
fore its  date.  Although  a  receipt  is  always 
open  to  explanation  (Gregory  v.  Iluslander. 
227  Pa.  607,  76  Atl.  422),  it  is  prima  facie 
evidence  of  payment  and  settlement  and  will 
not  be  set  aside  except  for  weighty  reasons 
and  by  proof  clear  and  satisfactory,  especial- 
ly after  a  lapse  of  years  (Rhoads*  Estate. 
189  Pa.  460,  42  Atl.  116;  MacDonald  v.  Pip- 
er, 193  Pa.  332.  44  AU.  45w). 

In  Rhoads'  Estate,  supra,  a  father  gave  a 
receipt  to  his  son  for  a  specified  amount  "in 
full  for  all  claims  from  him."  After  the  fa- 
ther's death  a  promissory  note  signed  by  the 
son,  bearing  date  previous  to  the  recdpt. 
was  found  among  the  father's  effects,  and 
while  the  note  was  for  an  amount  lai^r 
than  that  stated  in  the  receipt,  and  there 
was  evidence,  although  contradicted,  of  the 
son  having  admitted  the  indebtedness,  the 
evidence  was  held  to  be  insufficient  to  over- 
come the  presumption  of  payment  arising 
from  the  receipt;  there  being  evidence  of 
declarations  of  the  father  that  he  Intended 
giving  the  son  $1,000,  the  amount  of  the 
note.  It  was  there  said  by  this  court  (page 
464  of  189  Pa.,  page  118  of  42  AU.) : 

"All  of  this  verbal  testimony  is  very  well  in 
its  way,  but  it  proves  but  little  as  against  the 
legal  efficacy  of  the  receipt,  and  mach  of  it  coo- 
firms  the  theory  of  the  appellant  But  it  is 
manifest  there  is  no  sufficient  testimony  to  over 
throw  the  receipt,  and  hence  its  proper  legal  effi- 
cacy must  prevail.  We  are  therefore  of  opinion 
that  the  receipt  was  valid  legal  proof  of  an 
actual  settlement  of  all  matters  between  the  de- 
ceased and  his  son,  and  operated  to  discbarge 
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the  latter  from   any  claim   on   this   note   for 
$1,000." 

In  Crawford  v.  Forest  Oil  Co.,  189  Pa.  415, 
42  Atl.  39,  an  attorney  gave  a  receipt  for  "bal- 
ance in  full  for  professional  services."  In  a 
'•-uhsequent  action  by  tlie  attorney  for  serv- 
i(«s  plaintiff  testified  it  was  agreed  at  ttie 
time  the  paper  was  given  it  should  not  have 
the  effect  of-  a  receipt  in  full,  and  that  he 
should  receive  additional  compensation. 
This  testimony  was  contradicted  by  defend- 
uut's  agent,  and  the  trial  judge  held  that, 
sinre  there  was  merely  oath  against  oath, 
the  evidence  was  insufficient  to  destroy  the 
effect  of  the  receipt  and  directed  a  verdict 
for  defendant.  The  action  of  the  court  be- 
low was  sustained  on  appeal. 

in  Benseman  v.  Prudential  Ins.  Co.,  13  Pa. 
Super.  Ct  363,  owing  to  uncertainty  of  the 
insured's  age,  a  dispute  arose  as  to  the 
amount  due  under  a  life  insurance  policy. 
Payment,  however,  was  finally  made  of  a 
specified  sum;  the  claimant  signing  a  re- 
f-cipt  "in  full  for  all  claims  against- said  com- 
pany." Later,  in  an  action  brought  to  re- 
cover an  additional  sum,  evidence  was  offered 
to  show  what  was  said  at  the  time  of  settle- 
ment; plaintiff's  contention  being  that  a 
right  was  reserved  to  claim  an  additional 
amount  in  the  event  the  insured's  age,  adopted 
as  a  basis  of  settlement,  was  found  to  be 
erroneous.  Defendant  denied  such  agree- 
ment, stating  payment  was  refused  until  the 
receipt  in  full  was  signed.  The  superior 
court  concluded  the  evidence  was  not  ade- 
quate to  warrant  a  finding  that  the  paper 
n-as  not  a  settlement  in  full  of  all  claims, 
reversed  a  Judgment  for  plaintiff,  and  enter- 
ed judgment  in  favor  of  defendant. 

[4, 5]  In  the  present  case  the  burden  was 
nn  plaintiff  in  the  first  instance  to  establish 
her  contract  and  overcome  the  presumption 
of  payment  at  usual  or  regular  Intervals. 
The  correctness  of  the  action  of  the  trial 
judge  in  submitting  this  question  to  the  jury 
is  not  raised  in  this  appeal.  He  further  held 
as  to  services  rendered  earlier  than  March 
1. 1906,  the  evidence  was  InsutQclent  to  over- 
come the  effect  of  the  receipt.  In  this  conclu- 
sion we  concur.  Memoranda  on  the  mar- 
gin of  the  receipt  acknowledges  payment  by 
plaintiff  of  various  specific  Items,  including 
a  note,  mortgage,  interest,  plumbing  bill,  and 


cash,  amounting  in  all  to  $1,168.54.  On  the 
other  hand,  plaintiff  acknowledges  receipt 
from  deceased  of  room  rent  to  date,  an  item 
for  washing,  and  a  fee  for  satisfaction  of 
a  mortgage.  In  absence  of  further  provisions 
it  might  well  be  argued  the  effect  of  a  mutual 
paper  signed  by  both  parties  should  be  con- 
fined to  the  items  specifically  mentioned.  We 
have,  however,  additional  words  to  the  effect 
that  the  receipt  was  "a  full  and  final  settle- 
ment between  us  up  to  March  1,  1906,  the 
said  Wm.  Mazet  on  March  1,  1906,  owing  the 
said  Kate  Flaccus  nothing  and  the  said  Kate 
Flaccus  on  March  1,  1906,  owing  to  the  said 
Wm.  Mazet  a  $1,200  mortgage  with  interest 
thereon  from  December  14,  1905,"  indicating 
the  parties  had  in  mind  a  general  settlement 
of  all  accounts,  and  that,  so  far  as  earlier 
transactions  were  concerned,  neither  was  in- 
debted to  the  other,  with  the  single  exception 
mentioned.  While  plaintiff  calls  attention  to 
the  fact  of  there  being  no  item  for  the  spe- 
cific services  for  which  claim  is  here  pre- 
sented, the  words  used  expressly  negative 
the  existence  of  such  claim.  We  do  not  over- 
look the  rule  that  words  used  in  a  release 
should  not  be  construed  to  extend  beyond 
the  express  consideration  mentioned  or  to 
operate  as  a  release  of  indebtedness  the  par- 
ties apparently  did  not  intend.  Rapp  v. 
Rapp,  6  Pa.  45;  Codding  v.  Wood,  112  Pa. 
371,  3  Atl.  455.  This,  however,  is  a  rule  of 
construction  and  can  have  no  application 
where,  as  in  the  present  case,  the  very  lan- 
guage used  by  the  parties  excludes  its  us^ 
We  have  here  a  written  admission  signed  by 
plaintiff  acknowledging  decedent  owed  her 
nothing  at  that  date.  The  only  evidence  pre- 
sented by  her  for  the  purpose  of  overcoming 
the  effect  of  the  receipt  consists  of  proof  of 
declarations  made  by  decedent  following  the 
date  of  the  receipt  to  the  effect  that  plaintiff 
would  be  compensated  In  his  will.  These 
declarations  may  apply  to  the  period  succeed- 
ing the  receipt  as  well  as  before,  and  are  not 
necessarily  inconsistent  with  a  view  that  the 
receipt  was  In  full  settlement  of  all  accounts 
to  that  date.  The  evidence  in  its  entirety  is 
not  sufficient  under  the  rule  discussed  to  sus- 
tain a  finding  for  plaintiff  lor  services  pre- 
ceding March  1,  1906,  contrary  to  plaintifll's 
written  admission  in  the  receipt. 
The  Judgment  is  affirmed. 
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CI.ABE  T.  ALIiBGHENT  COUNTy. 
(Supreme  Court  of  Pennsylvania.    Jan.  7, 1918.) 

1.  HlOHWATS  <8=>198  — DmCTS  — LlABIUTT 

FOR  Personal  Injury. 
A  statutory  mandate  such  as  that  contained 
in  Act  June  26,  1895  (P.  L.  336),  and  in  Act 
May  11,  1911  (P.  L.  244).  requiring  a  connty 
to  repair  a  road  or  bridge,  imposes  upon  the 
county  a  liability  for  injury  by  reason  of  its 
failure  to  repair. 

2.  Highways  ^=»108  —  Defects  —  Personal 
Injury— LiABiLtTY  of  County. 

Act  June  2G,  1895  (P.  L.  336),  and  Act  May 
11, 1911  (P.  L.  244),  relieving  township  authori- 
ties from  all  duty  and  responsibility  as  to  the 
maintenance  and  repair  of  all  roads  improved 
under  such  acts,  and  making  them  county  roads, 
imposes  a  liability  on  the  county  for  injury  re- 
sulting from  its  neglect  to  repair. 

3.  Highways  «=»194— Guard  Rails— Ques- 
tion fob  Jury. 

Whether  a  county  is  required  by  such  stat- 
ute to  put  up  a  guard  rail  at  a  particular 
point  on  a  road  under  its  control  depends  on  the 
circumstances  of  each  case. 

4.  Highways  €=>211  — Defects  — Personal 
Injury— Negligence— Evidence. 

In  an  action  by  a  pedestrian  against  a  coun- 
ty for  damages  for  personal  injury  by  stepping 
off  a  county  road  into  a  small  stream,  evidence 
held  to  sustain  a  verdict  against  the  county. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Trespass  for  personal  injury  by  (Robert 
Clark  against  Allegheny  County.  Verdict 
for  plaintiff  for  $2,000,  and  Judgment  there- 
on, motion  for  Judgment  n.  o.  v.  refused,  and 
defendant  appeals.    Affirmed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, MOSCHZISKER,  FRAZER,  and  WALr 
WNG,  JJ. 

Lee  G.  Beatty  and  R.  W.  Martin,  both  of 
Pittsburgh,  for  appellant.  James  G.  Nevin 
and  James  M.  Nevin,  both  of  Pittsburgh,  for 
appellee. 

BROWN,  C.  J.  Under  authority  to  do  so, 
conferred  upon  It  by  the  act  of  June  26, 
1895  (P.  L.  336),  and  the  act  of  May  11,  1911 
(P.  L.  244),  the  county  of  Allegheny  took 
over  a  town&hip  road  located  between  the 
townships  of  Forward  and  Elizabeth.  It 
runs  for  some  distance  along  a  stream,  into 
which  a  smaller  one  flows  through  a  culvert 
forming  part  of  the  roadway.  There  was  no 
guard  rail  on  either  side  of  the  road  at  the 
point  where  the  culvert  crossed  it,  and  the 
appellee,  while  walking  along  the  highway, 
on  a  dark  and  foggy  night,  fell  from  the  side 
of  it  where  the  small  stream  entered  the  cul- 
vert, sustaining  the  injuries  for  which  he 
seeks  compensation  in  this  action.  The  Jury 
found  that  the  county  had  been  negligent  in 
not  properly  guarding  the  road  at  the  point 
where  the  plaintiff  fell  from  it,  and  that  he 
had  not  contributed  to  the  accident  by  any 
carelessness  of  his  own.  From  the  Judg- 
ment on  the  verdict  the  county  has  appealed. 

The  first  reason  urged  in  asking  for  a  re- 


versal of  the  Judgment  Is  that,  as  the  county 
Is  a  quasi  municipal  corporation,  and  took 
over  and  improved  the  township  road  as  an 
agent  of  the  state,  it  is  not  answerable  for 
any  negligence  in  failing  to  keep  it  In  proper 
repair  and  condition,  because  not  made  so 
by  statute.  By  the  sixteenth  section  of  the 
act  of  1895  it  is  declared: 

"All  such  roads  and  highways,  -and  all  parts 
thereof,  improved  in  accordance  with  the  provi- 
sions of  this  act  shall  be  deemed,  taken  and 
treated  as  and  become  public  highways  of  the 
said  county,  and  shall  be  subject  to  the  con- 
trol and  supervision  of  the  proper  county  com- 
missioners ;  and  it  shall  be  the  duty  of  sud  sev- 
eral counties  to  keep,  maintain  and  repair  the 
same  whenever  and  as  often  as  it  shall.be  found 
necessary,  and  all  road  supervisors,  authorities, 
persons  or  townships  heretofore  required  to 
maintain  and  keep  in  repair  such  roads  or  parts 
thereof,  shall  thereupon  and  thereafter  cease 
to  have  any  management  of  or  control  over  said 
roads,  or  any  part  thereof,  and  such  supervisors, 
authorities  and  townships  are  hereby  relieved 
from  all  duty  and  responsibility  in  and  about 
the  care,  maintenance  and  repair  of  all  roads 
improved  under  this  act  and  becoming  county 
roads." 

And  by  the  first  section  of  the  act  of  1911 
it  is  made  the  duty  of  a  county  to  maintain 
and  keep  in  repair  any  road  or  hierhway  con- 
structed or  improved  under  that  or  any  for- 
mer act 

[1,2]  While  neither  of  these  provisions  ex- 
pressly imposes  any  liability  upon  a  county 
for  neglect  to  maintain  properly  a  township 
road  which  It  takes  over,  what  has  been  held 
as  to  the  liability  of  the  county  for  failure 
to  maintain  its  bridges  Is  equally  true  of  its 
liability  for  failure  to  maintain  its;  roads: 

"  'In  this  state  the  duty  [to  repair]  is  statu- 
tory, and  therefore  we  must  look  to  ue  statute 
for  its  nature  and  extent.'  Rapho  v.  Moore,  flS 
Pa.  404  [8  Am.  Rep.  202].  The  act  of  June  13, 
1836  (P.  L.  551),  required  public  roads,  includ- 
ing bridges,  to  be  'constantly  keTit  in  repair.' 
The  act  of  April  13,  1843  (P.  li.  221),  provides: 
'It  shall  be  the  duty  of  the  county  commission- 
ers •  •  •  to  repair  all  bridges  erected  by  the 
county,  and  to  pay  the  expenses  of  such  repairs 
out  of  the  county  treasury.'  The  act  of  March 
30,  1905  (P.  Ij.  81),  makes  a  precisely  similar 
provision  as  to  'all  county  bridges,  heretofore 
erected  or  to  be  hereafter  erected.'  Although 
counties  are  not  by  these  statutes  expressly 
made  liable  for  injuries  resulting  from  neglect 
properly  to  maintain  their  bridges,  yet  we  have 
uniformly  and  long  held  that  a  mandate  to  re- 
pair carries  with  it  a  responsibility,  which,  if 
neglected,  may  give  rise  to  such  a  liability ;  and 
the  thought  running  through  our  cases  is  that 
these  statutes  fix  an  imperative  duty  upon  the 
counties  properly  to  repair  a  bridge,  which  in- 
cludes the  obligation  to  maintain  it  'so  as  to  pro-  i 
tect  against  injuries  by  a  reasonable,  proper  and 
probable  use  thereof  in  view  of  the  surrounding 
circumstances,  such  as  the  extent,  kind  and  na- 
ture of  the  travel,  and  business  on  the  road  of  i 
which  it  forms  a  part'  McCormick  v.  Washing-  ' 
ton  Township,  112  Pa.  185  [4  AtL  164]."  Gehr- 
inger  v.  Lehigh  County,  231  Pa.  497,  80  AtL 
987,  35  L.  K.  A.  (N.  S.)  1127.  i 

In  Wasser  v.  Northampton  Connty,  248  Pa.  ' 
25.  94  Att.  444.  Ia  B.  A.  1915F,  973,  the  com- 
plaint of  the  plaintiff  was  of  the  failure  of  I 
the  county  to  maintain  a  sufficient  guard  rail  I 
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along  a  road  at  a  point  where  It  bordered  on 
a  csnal.  The  road  had  been  taken  over  and 
maintained  by  the  county  under  the  County 
Road  Act,  and,  in  speaking  of  ita  liability  for 
failure  to  guard  the  same  properly  at  a  dan- 
gerous point,  we  said: 

"It  is  contended  for  appellant  that  it  was  the 
doty  of  the  county  in  this  instance  as  it  is  of 
tmmships  in  all  cases,  where  the  highway  runs 
alone  the  edge  of  a  precipice  or  dangerons  em- 
bankment, to  erect  gnnrds  or  barriers  for  the 
protection  of  the  traveling  public,  and  that  fail- 
ure to  perform  this  duty  makes  the  county,  or 
toTrnship.  as  the  case  may  be,  liable  in  damages 
for  injuries  resulting  from  such  neglect  With 
this  statement  of  the  law  no  fault  can  be  found. 
It  was  the  diity  of  the  county  in  the  present 
case  to  erect  a  guard  rail  at  the  point  of  the  ac- 
rideht.  but  this  duty  had  been  performed  and 
the  guard  rail  was  there." 

In  Bucher  y.  Northumberland  County,  209 
Pa.  618,  59  Atl.  69,  the  question  was  as  to 
the  liability  of  the  county  for  negligence  in 
failhig  to  keet>  in  good  condition  the  side- 
walk in  a  public  street  in  front  of  the  court- 
house. As  no  statutory  duty  to  do  so  had 
been  imposed,  no  liability  existed,  and  it  was 
therefore  said: 

"But  no  statute  of  this  state  has  been  brought 
to  our  attention  which  imposes  upon  the  coun- 
ties any  liability  for  negligence  in  the  care  of 
the  highway  or  of  the  sidewalk  in  front  of  the 
county  buildings.  •  •  •  Under  the  act  of 
June  26,  1895  (P.  L.  336),  counties  are  empow- 
ered to  improve  or  construct  certain  roads, 
irhirh  shall  thereafter  be  maintained  as  county 
roads,  and  kept  in  repair  at  the  expense  of  the 
'■ounty.  But  this  does  not  apply  to  a  street  or 
highway  within  the  limits  of  a  borough  or  city." 

[3]  The  act  of  1895  relieves  township  au- 
thorities from  "all  duty  and  responsibility 
in  and  about  the  care,  maintenance  and  re- 
tiair  of  all  roads"  improved  under  the  pro- 
visions of  the  act  and  becoming  county  roads. 
The  said  duty  and  responsibility  must,  for 
the  safety  of  the  public  in  traveling  over 
the  highways,  rest  somewhere,  and  it  is  by 
clearest  implication  imposed  by  the  statute 
upon  a  county  taking  them  over.  What 
l«fore  the  taking  over  had  been  the  duty  of 
the  township  becomes  the  duty  of  the  county, 
and,  for  failure  to  perform,  liability  rests 
upon  it  which  had  rested  upon  the  township. 
Whether  a  county  is  bound  to  put  up  a  guard 
rail  at  a  particular  point  on  a  road  under 
its  control  depends  upon  the  circumstances 
of  each  case,  and,  in  the  present  one,  that 
Question  was  properly  submitted  to  the  Jury. 

[4]  The  plaintiff  testified  that  he  was 
walking  along  the  road  on  New  Year's  night, 
about  7  or  S  o'clock ;  that  it  was  so  dark  he 
conld  not  see  where  he  was  going;  that  he 
did  not  know  where  he  was  on  the  road; 
that  he  was  trying  to  keep  in  the  middle  of 
it;  that  he  heard  a  vehicle  coming,  and  took 
a  step  or  two  from  what  he  supposed  was  the 
middle  of  the  road,  and  fell  Into  the  run. 
The  questions  of  his  contributory  negligence 
and  the  Diligence  of  the  county  were  sub- 
mitted under  the  following  correct  instruc- 
tions:  I 


"The  question  for  you  to  determine  is  whether 
or  not,  considering  the  nature  of  the  road  at 
that  place  and  all  the  circumstances,  it  was  the 
duty  of  the  county  to  maintain  some  kind  of  a 
guard  rail  there.  •  •  *  I  submit  that  ques- 
tion to  you,  gentlemen,  as  a  question  of  fact, 
and  the  method  of  determining  that  is  to  deter- 
mine whether  that  was  reasonable  and  whether 
in  your  minds  what  the  county  commissioners 
did  (because  they  are  just  acting  in  the  place  of 
the  supervisors  of  the  township)— whether  what 
they  did  was  ordinary  care  under  tho  circum- 
stances, or  whether  in  not  putting  up  such  a 
guard  rail  they  were  guilty  of  a  breach  of  duty, 
or  ordinary  care.  That  is  the  real  question,  in 
this  case.  If,  in  your  opinion,  considering  all 
the  circumstances,  that  was  a  place  where  it 
was  not  the  duty  of  the  county  commissioners 
to  maintain  a  guard  rail,  then  they  were  not 
^ilty  of  negligence  in  not  maintaining  it.  If 
it  was  not  their  duty — and  of  course  in  all  these 
cases  the  burden  is  on  the  plaintiff  to  show  by 
the  weight  of  the  evidence  that  there  was  negli- 
gence— ^if  you  are  not  satisfied  by  the  weight  of 
the  evidence  there  was  negligence  on  the  part 
of  the  county  commissioners  in  not  keeping  a 
guard  rail  there,  then  you  will  find  a  verdict  for 
the  defendant  without  going  into  any  other  ques- 
tion. If  you  come  to  the  conclusion  it  was  neg- 
ligence not  to  maintain  a  guard  rail  there  under 
the  circumstances,  then  the  next  question  will 
be:  Was  Mr.  Clark  himself  using  due  care,  be- 
cause a  man  who  is  hurt,  even  through  some- 
body's negligence,  but  also  hurt  by  negligence  of 
his  own,  which  contributed  to  the  injury,  can- 
not recover,  because  the  law  does  not  undertake 
to  measure  the  difference  between  one  man's  neg- 
ligence and  another?  *  *  •  If  you  find  the 
county  was  negligent  and  he  was  not  negligent, 
then  he  would  be  entitled  to  recover." 

The  assignments  of  error  are  all  overruled, 
and  the  Judgment  is  affirmed. 


In  re  FRIDAY'S  ESTATa 

Appeal  of  MGHTNER  et  al. 

(Supreme  Court  of  Pennsylvania.    Jan.  7, 1918.) 

WILLS    €=55(3) — Testamentary   Capacity— 
Insank  Dbldsion— Bxagqerated   Idea  of 
Estate. 
The  fact  that  testator,  a  man  70  years  of 
age,  of  sound  mind  and  body,  having  an  estate 
valued  at  $600,000,  was  under  the  mistaken  im- 
pression that  the  value  of  his  investment  was 
much  greater  was  not  in  itself  sufficient  evi- 
dence to  show  that  he  was  laboring  under  an 
insane   delusion,  where   the  will   itself  showed 
no  evidence  of  any  delusion ;  as  a  delusion  ex- 
ists only  where  there  is  no  basis  in  fact  for  the 
belief. 

Appeal  from  Orphans'  Court,  Allegheny 
County. 

Petition  by  Mary  P.  Lightner  and  others 
for  an  issue  devisavit  vel  non  in  the  estate 
of  Jacob  Friday,  deceased.  From  a  decree 
refusing  the  issue  and  dismissing  the  peti- 
tion, petitioners  appeal.     Affirmed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, MOSCHZISKER,  PRAZER,  and  WAL- 
LING, JJ. 

Willis  F.  McCook,  B.  J.  Jarrett,  and  Harry 
Diamond,  all  of  Pittsburgh,  for  appellants. 
N.  R.  Criss,  George  H.  Stengel,  and  J.  Rodg- 
ers  McCreery,  all  of  Pittsburgh,  for  appellee. 
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MOSCHZISKER,  J.  After  reading  tUe  evi- 
dence relied  upon  by  appellants  and  consid- 
ering the  argument  of  their  able  counsel,  we 
conclude  that  no  court  could  properly  sustain 
a  verdict  against  the  testamentary  writing 
here  under  attack;  hence  there  was  no  er- 
ror in  refusing  to  send  an  issue  to  the  com- 
mon pleas. 

The  case  is  so  well  disposed  of  In  the  fol- 
lowing excerpts  from  the  opinion  of  the 
learned  court  below  that  we  affirm  thereon: 

"The  question  involved  in  this  proceeding  is 
whether  there  should  be  an  issue  awarded 
•  •  •  to  determine  if  the  writing  probated 
as  the  will  of  Jacob  Friday  is  a  valid  will,  or 
whether  it  is  invalid  by  reason  of  insane  delu- 
sions. Jacob  EViday  died  at  the  age  of  70 
years,  on  April  16,  1913,  having  executed  his 
last  will  and  testament  on  the  14th  of  Novem- 
ber, 1910,  and  several  codicils  subsequent  there- 
to. *  ••  It  is  unquestioned  that,  prior  to 
April  9,  1909,  he  was  strong  physically  and 
mentally,  capable  of  performing  a  large  amount 
of  work,  and  of  directing  others,  and  was  all 
of  the  time  accumulating  an  estate.  He  had 
three  sons,  the  last  survivor  of  whom  was  ac- 
cidentally killed  on  the  date  [last]  above  men- 
tioned. It  is  without  doubt  that  the  death  of 
this  son  affected  him  to  such  a  degree  that  his 
health  and  his  mind  were  both  impaired,  and 
he  suffered  a  gradual  decline  from  this  date  un- 
til the  day  of  his  death.  The  cause  of  his  death 
was  arteriosclerosis.  It  is  alleged  that  he  had 
delusions  about  the  value  of  his  estate  and  the 
income  therefrom,  and  that  the  will  was  the  off- 
spring of  these  delusions.  A  great  deal  of  testi- 
mony was  introduced  to  show  that  Mr.  Friday, 
prior  to  the  making  of  the  will,  had  exaggerat- 
ed ideas  about  the  value  of  two  of  the  assets 
of  his  estate,  one  being  his  investment  in  the 
Crescent  Portland  Cement  Company,  and  the 
other  a  tract  of  land  in  the  city  of  Pittsburgh; 
and  one  witness  testified  that  he  had  declared 
to  him  that  he  was  worth  more  than  a  million 
dollars.  His  estate  is  worth  about  $600,000, 
and  there  is  not  one  word  of  evidence  in  the 
case  to  show  that  he  ever  lost  a  dollar  in  any 
business  matter.  He  doubtless  did  believe  that 
some  of  his  investments  were  of  greater  value 
than  they  actually  turned  out  to  be  worth ;  but 
at  best  this  was  nothing  but  an  exaggerated  val- 
ue, and  cannot  in  any  respect  be  held  to  have 
been  an  insane  delusion.  It  was  a  mistake  of 
judgment.  Nor  does  an  inspection  of  the  will 
reveal  anything  which  is  indicative  of  insanity. 
That  the  general  scheme  of  the  disposal  of  the 
estate  was  evolved  from  the  brain  of  this  tes- 
tator long  before  his  son's  death  and  while  Mr. 
Friday  was  in  full  strength  and  vigor,  both 
physically  and  mentally,  cannot  be  doubted. 
There  was  perhaps  some  change  in  the  percent- 
ages of  distribution  to  the  legatees;  but  it  is 
beyond  doubt  that  his  notion  of  the  proper  dis- 
tribution among  them  was  through  the  mediam 
of  a  trust  •  •  •  There  is  no  doubt  that,  at 
the  time  when  this  will  was  written  *  *  * 
and  executed  •  *  •  with  his  wife's  written 
approval,  he  had  sufficient  mental  capacity  to 
know  in  a  general  way  about  his  properties  and 
his  family,  and,  when  the  codicils  were  written 
and  signe<l,  that  he  understood  the  changes  that 
were  made  in  his  will.  •  •  •  He  knew  his 
children  and  grandchildren.  It  was  not  neces- 
sary that  he  diould  have  sufficient  memory  left 
to  identify  his  grandchildren  by  name,  and  this 
especially  since  he  did  not  show  any  preference 
among  tnem.  He  did  not  want  to  make  an  un- 
equal distribution,  but  wanted  all  of  them  to 
have  the  same  chance  of  gaining  the  amount  of 
the  estate  which  he  was  bequeathing  and  devis- 
ing, with  the  conditions  which  he  thought  ought 


to  be  imposed.  The  will  itself  famishes  no 
evidence  of  any  delusion ;  bnt,  on  the  contrarj!, 
shows  an  anxious  care  of  a  good  father  and 
grandfather  for  the  best  interests  of  his  off- 
spring. If  we  were  to  twist  [testator's]  exag- 
geration or  mistake  of  judgment  as  to  the  value 
of  his  investments  into  a  delusion,  we  [should 
have  to]  hold  that  exaggeration  is  [convincing 
evidence  of]  insanity.  •  •  •  When  there  is 
delusion,  there  is  no  basis  of  fact ;  but  here  [tes- 
tator's] •  •  •  valuation  had  its  source  in 
the  fact  of  ownership  of  the  securities,  and, 
[though]  overestimated,  •  ♦  •  [it  was]  not 
purely  imaginarjr.  •  •  •  The  decision  of  the 
register  [admitting  the  will  to  probate]  is  af- 
firmed, citing,  on  the  points  involved,  MoMas- 
ters  V.  Blair,  29  Pa.  2$8,  303,  404 ;  Guarantee 
Trust  &  Safe  Deposit  Co.  v.  Waller,  240  Pa. 
575,  583,  585,  88  Atl.  13 ;  Alexander's  Estate, 
246  Pa.  58,  62,  64,  91  AtL  1042,  Ann.  Cas. 
19160,  33." 

The  assignments  of  error  are  overruled, 
and  the  decree  is  affirmed  at  cost  of  appel- 
lants. 


In  re  RITER'S  ESTATE 


Appeal  of  FLETCHER. 

(Supreme  Court  of  Pennsylvania. 
1918.) 


Jan.  7, 


1.  ExECtrroBS  and  Administratobs  «=>49o(T) 
—Commissions. 

An  executor  is  not  entitled  to  a  commission 
on  the  enhanced  value  of  stocks  and  other  in- 
vestments made  with  money  on  which  commi.«- 
sions  bad  been  charged  and  allowed  in  a  prior 
account. 

2.  f^ECUTOBS     AND     AOMimSTRATOBS     $=>'49T 

—  Commission  of  Tbustke  —  Additional 

Compensation — Statute. 
A  trustee  of  an  estate  exceeding  $3,500,000. 
who  made  an  advantageous  sale  of  the  plant  and 
business  of  a  manufacturing  company  in  which 
the  estate  owned  the  controlling  interest,  was 
not  entitled  to  an  additional  compensation  of 
$75,(X)0  for  alleged  extraordinary  services  with- 
in Act  of  March  17,  1864  (P.  L.  53),  where  he 
had  already  received  a  compensation  of  $240,000 
in  his  capacity  as  sole  executor  of  the  estate, 
consisting  partly  of  shares  of  stock  of  such 
company  of  which  he  was  president  at  an  an- 
nual salary  of  $12,000  per  year,  and  had  receiv- 
ed $50,000  for  special  services  from  the  com- 
pany, and  where  in  making  such  sale  he  had 
profited  personally  by  receiving  an  enhanced  val- 
ue for  his  own  stock  in  the  company. 

Appeal  from  Orphans'  Court,  Allegheny 
County, 

J.  Gilmore  Fletcher  appeals  from  decree  of 
the  orphans'  court  refusing  his  claim  as  trus- 
tee for  additional  compensation  in  the  estate 
of  Thomas  B.  Riter,  deceased.     Affirmed. 

Exceptions  to  adjudication. 

Upon  the  audit  of  the  first  account  of  the 
trustees  of  the  estate  of  Thomas  B.  Riter,  de-    , 
ceased.  Miller,  J.,  filed  the  following  opinion: 

The  question  is  a  claim  for  compensation  by  a 
trustee  who  had  been  sole  executor  and  received 
compensation;   the  allegation  is  that,  by  reason    . 
of  extraordinary  circamstances  and   extraordi- 
nary labors,  the  trust  property  has  been  largely   i 
increased. 

At  the  first  account  filed  by  Mr.  Fletcher,  sole 
executor  of  the  estate  of  the  decedent,  there  was 
awarded  to  the  widow,  $294,183.68 ;    to  the  sod. 
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$■45,778.86;  to  the  executor  and  Us  cotrustee, 
die  Fidelity  Title  &  Trust  Company.  $842,250, 
the  latter  consisting  of  5,615  shares  of  the  Riter- 
Gonley  Manufacturing  Company  stock;  compen- 
sation was  allowed  to  the  executor  in  the  sum  of 
f24O,0OO;  the  endre  assets  with  which  the  ex- 
ecutor was  charged  was  $3,649,297.63;  the 
Ftock  devised  by  tlie  testator  in  the  first  para- 
graph of  the  wUl  to  the  trustee  is  described  as 
a  controlling  interest  in  the  Biter-Conley  Man- 
ufactnring  Company,  there  being  10,000  shares, 
tbe  fsaid  trust  stock  to  be  held  intact  so  that  the 
business  may  be  continued,  the  dividends  or  in- 
«ime  to  be  paid  therefrom  first  to  testator's 
wife,  and,  after  her  death,  to  his  son  Joseph; 
then  absolutely  to  Joseph's  children,  if  any;  in 
rase  of  the  death  of  Joseph  without  issue,  to 
his  appointee  by  will;  with  power  to  sell  a  por- 
tion or  the  whole  of  such  trust  stock,  if  deemed 
advantageous,  with  the  consent  of  the  life  ten- 
ants: the  proceeds  to  be  invested  in  safe  se- 
purities. 

Of  the  remaining  stock  in  tbe  Riter-Conley 
Manufacturing  Company,  3,384  shares  were 
owned  by  five  others,  inter  alios,  who  were  hos- 
tile to  the  majority  interest;  in  1908  these 
shares  were  purchased  through  Mr.  Fletcher 
for  the  Riter-Oonley  Company  for  $507,600,  or 
$loO  per  share;  the  purchase  price  and  the  large 
credit  balance  were  paid  out  of  earnings  of  the 
company. 

Mr.  Fletcher  became  vice  president  of  the 
iH)nipany  in  15K)8,  and  shortly  thereafter,  presi- 
d<mt,  receiving  in  that  capacity  a  salary  of  $12.- 
OOO  per  year.  He  was  the  owner  of  2,000 
shares  of  stock.  No  dividends  were  paid,  the 
■■amings  being  used  in  betterments  and  paying 
back  the  money  which  the  cestui  que  tmstents 
advanced  in  the  purchase  of  the  outstanding 
stock  and  meeting  running  expenses.  The 
finances  of  the  company  at  times  were  difficult. 
Mr.  Fletcher  personally  loaned  the  company 
$200,000  to  tide  over  its  business  affairs.  At 
one  time  during  the  lean  years  of  business  a  de- 
mand was  made  for  payment  within  90  days  of 
$400,000  of  indebtedness  to  one  of  the  banks. 
Two  other  banking  institutions,  having  confi- 
dence in  Fletcher's  management,  took  care  of 
this  loan  to  the  extent  of  $500,000  and  gave  the 
management  the  benefit  of  its  credits.  The  war 
and  changed  conditions  were  favorable  factors 
in  increasing  the  prosperity  of  the  company  and 
its  intrinsic  value. 

In  the  spring  of  1916,  at  the  suggestion  of  a 
third  party  to  Mr.  Fletcher,  this  party  evidently 
representing  the  prospective  purchaser,  negotia- 
tions were  entered  into  for  the  sale  of  the  en- 
tire Riter-Conley  Manufacturing  Company's 
plant  to  the  Marshall-McClintic  Foundry  Com- 
pany. These  negotiations  began  with  an  offer  of 
?2,500,000.  They  continued  from  February  to 
■^pril  12th,  when  the  sale  was  closed  by  the 
transfer  of  the  entire  10,000  shares  of  capital 
"tock,  induding  aU  the  property  and  assets  of 
the  company  for  $3,113,698,  or  $311  per  share. 
In  addition,  the  purchaser  assumed  obligations 
of  the  Riter-Conley  Manufacturing  Company  of 
over  $700,000,  and  presumptively  obtained  its 
i'ills  receivable  aiid  cash  on  hand.  The  profit  on 
the  trust  stock  by  tbe  sale  was  approximately 
$006,000.  The  sale  was  cash.  The  whole  pur- 
'■base  price  of  the  trust  stock  is  invested  in 
•^refully  selected  standard  securities.  The  in- 
n'me  from  the  trust  stock,  approximately,  is 
*70,nOO  per  year,  payable  to  Joseph  Riter.  The 
proi)erty  was  skillfully  managed  by  Mr.  Fletcher 
as  its  president.  The  sale  was  primarily  the  re- 
sult of  his  business  judgment  and  skill.  He  was 
ably  aided  by  the  cotrustee  through  its  presi- 
dent 

For  effecting  this  sale  and  conserving  the  trust 
estate  during  this  period,  increasing  the  corpus 
thereof  to  the  amount  indicated,  Mr.  Fletcher 
asks  for  special  compensation  of  $75,000,  pay- 
able out  of  corpus.    The  life  tenant  joins  in  the 


request,  preferring  to  have  it  paid  out  of  cor- 
pus, but  would  not  object  to  having  it  paid  out 
of  the  income.  The  cotrustee,  who  was  not 
executor,  offered  no  testimony  in  opposition  to 
this  special  claim,  but  places  itself  on  record  at 
the  hearing,  and  by  brief  of  its  counsel,  that 
any  allowance  of  this  claim  is  not  a  waiver  of 
the  cotrustee's  right  to  compensation  on  income 
as  accounted  for  and  on  corpus  when  the  trust 
terminates,  and  the  contention  raises  the  ques- 
tion that  the  claim  is  barred  by  the  act  of  as- 
sembly and  that  the  facts  are  not  of  such  an 
extraordinary  and  special  kind  as  to  warrant  a 
departure  from  the  rule  or  bring  it  within  any 
of  the  exceptions,  where,  by  adjudicated  cases, 
special  claims  in  this  double  capacity  have  been 
allowed. 

The  Act  of  March  17,  1864  (P.  I/.  53),  pro- 
vides: "In  all  cases,  where  the  same  person 
shall,  under  a  will,  fulfill  the  duties  of  executor, 
and  trustee,  it  shall  not  be  lawful  for  such  per- 
son to  receive,  or  charge,  more  than  one  com- 
mission upon  any  sum  of  money  coming  into,  or 
passing  through,  his  hands,  or  held  by  him  for 
the  benefit  of  other  parties;  and  such  single 
commission  shall  be  deemed  a  full  compensation 
for  his  services  in  the  double  capacity  of  ex- 
ecutor, and  trustee;  provided,  that  any  such 
trustee  shall  be  allowed  to  retain  a  reasonable 
commission  on  the  interest  he  may  receive  from 
any  sum  held  by  him,  in  trust  as  aforesaid." 
A  careful  examination  has  been  made  of  all  the 
authorities  submitted  by  both  ^ides  in  support 
of  and  against  the  contention  that,  for  extraor- 
dinary and  special  services  producing  an  ex- 
traordinary result,  exceptions  arise  to  the  fore- 
going rule  which  justify  the  court  in  awarding 
speaal  compensation  to  a  trustee  who  has  al- 
ready been  compensated  as  executor. 

Hosier's  Est.,  161  Pa.  457,  29  Atl.  57,  was  a 
case  not  arising  out  of  the  double  capacity  in 
the  same  person  of  executorship  and  subsequent 
trusteeship.  While  it  is  there  indicated  that 
in  extraordinary  circumstances  tbe  corpus  of 
a  trust  estate  may  be  liable  to  compensation, 
the  case  has  no  application  to  the  question  at 
bar,  for  the  reason  that  it  is  divorced  from  the 
element  of  a  prior  executorship  where  compensa- 
tion had  been  allowed.  Thouron's  Est.,  182 
Pa.  126,  37  Atl.  861,  is  also  a  case  of  trustee- 
ship alone,  after  the  estate  had  been  duly  ad- 
ministered upon  by  a  different  fiduciary.  It 
there  ajipears  tliat  the  trustee  filed  a  first  ac- 
count in  1882,  claiming  no  compensation ;  a 
second  in  1891,  claiming  no  compensation ;  a 
third  in  1892,  claiming  no  compensation ;  and 
a  fourth,  the  account  in  question,  in  1896,  cover- 
ing a  period  of  four  years  since  the  former  ac- 
count in  which,  on  account  of  services  arising 
out  of  special  labor  in  converting  unproductive 
real  estate  and  thus  increasing  the  capital,  a 
request  for  some  compensation  was  allowed. 
While  the  court  comments  upon  the  special  serv- 
ices rendered  and  affirms  the  allowance  made,  it 
must  be  observed  that  the  act  of  1864  was  not 
in  question,  and  that  whatever  allowance  was 
made  on  account  of  compensation  necessarily 
was  credited  against  the  final  charge  when  the 
trust  terminated.  It  is  manifest  therefore  that 
the  case  in  its  facts  and  in  its  condusions  is 
not  authority  for  an  exception  under  tbe  act 
of  1864.  So  also  in  Penn-Gaskell's  Est.,  No, 
1,  208  Pa.  342,  57  Atl.  714,  there  was  no  double 
capacity  of  executor  and  trusteeship.  The  sim- 
ple question  wag  whether  a  commission  should 
be  allowed  a  trustee  presently  in  the  sale  of 
real  estate  under_  the  Price  Act,  authorized  by 
the  court;  the  opinion  stating:  "The  rule  there- 
fore is  that  commissions  on  the  principal  of  a 
trust  estate  will  not  be  allowed  except  where 
the  fund  is  in  course  of  distribution.  While  this 
rule  is  [one]  of  grneral  application,  it  is  not  a 
fixed  and  unvarying  one,  and  will  be  departed 
from,  as  in  Thouron's  Est.,  182  Pa.  126  [37  Atl. 
861],  where  the  circumstances  are  unusual,  the 
trust  of  long  duration,  and  when  the  fund  has 
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been  largeir  increased  hy  the  skillful  manage- 
ment of  the  trustee.  The  rule,  however,  is  such 
a  salutary  one  that  it  should  be  dej^arted  from 
only  in  exceptional  cases."  In  Davidson's  EsL 
(No.  2),  204  Pa.  381,  54  AU.  273,  again  not  ap- 
plicable as  to  the  facts  so  far  as  the  double 
office  Is  concerned,  yet  clearly  applicable  on 
principle,  it  is  distinctly  decided  that  an  ex- 
ecutor is  not  entitled  to  commission  on  en- 
hanced value  of  stocks  and  other  investments 
made  with  money  on  which  commissions  had 
been  diarged  and  allowed  in  a  prior  account. 
Harrison's  Est,  217  Pa.  207,  66  Ati.  354,  also 
referred  to  by  claimant,  merely  states  the  well- 
recognized  doctrine  that  compensation  is  based 
upon  services  and  labor  performed  and  not  upon 
any  rate  or  percentage  as  a  fixe()  rule,  that  the 
rate  or  percentage  may  be  a  convenient  method 
of  arriving  at  compensation,  and  that  a  general 
amount  stated  for  compensation  may  be  pref- 
erable to  a  rate  of  commission.  The  decision 
distinctly  refused  compensation  on  capitalized 
ground  rents  in  the  account  there  filed,  indicat- 
mg  clearly  that  compensation,  if  allowed  at  all, 
must  be  ab  the  close  of  the  trust;  here,  again, 
there  is  no  question  of  a  prior  executorship  in 
the  same  person. 

[1,2]  On  the  other  hand,  the  claimant  has  au- 
thority for  his  contention  in  Kerrigan's  Est.,  36 
Pai  C.  C.  67,  where  the  on^hans'  court  of  Phil- 
adelphia allowed  compensation  to  a  trustee  who 
had  Deen  executor,  by  reason  of  the  special  cir- 
cumstances and  his  particular  skill  in  effecting 
an  advantageous  sale  of  the  trust  stock.  The 
facts  were  that  the  decedent  was  a  member  of 
a  firm  carrying  on  an  industrial  business.  After 
his  death  a  limited  partnership  was  formed 
which  took  over  the  business.  "The  trustee  re- 
ceived for  the  purposes  of  the  trust  300  shares 
of  the  par  value  of  $100  in  this  limited  part- 
nership, and  he  was  a  manager  therein.  Subse- 
quently, what  the  court  states  was  the  "psycho- 
lo!;ical  moment,"  he  prudently  sold  this  stock  at 
$200  per  share,  increasing  the  principal  $30,000, 
claimed  and  was  allowed  compensation  of  5 
per  cent,  on  the  amount.  It  will  be  observed 
that,  while  the  trustee  was  a  manager  in  the 
limited  partnership,  there  is  nothing  to  indicate 
that  he  was  otherwise  interested  therein  or  that 
he  received  compensation  in  any  executive  of- 
fice in  the  partnership,  two  factors  which  have 
a  most  important  bearing  upon  the  contention 
here.  For,  it  must  be  remembered  that  Mr. 
Fletcher  was  not  only  president  of  the  Biter- 
Conley  Company  at  the  salary  of  $12,000  per 
year,  and  therefore  vitally  interested  in  the  busi- 
ness success  of  the  concern  under  bis  manage- 
ment, but  that  he  was  the  owner  of  2,000  shares 
of  its  capital  stock,  one-fifth  of  the  whole,  and 
that  therefore  what  he  did,  and  in  this  case  most 
efficiently  did,  was  largely  his  duty  as  the  pres- 
ident of  the  company,  and  was  necessarily  in- 
fluenced by  the  preservation  of  his  own  property 
to  the  extent  of  one-fifth  ownership  therein. 

When  the  allowance  of  $240,000  was  made  to 
him  upon  the  filing  and  audit  of  his  executor's 
account,  it  was  recognized  that  this  very  large 
compensation  far  exceeded— was  almost  double, 
in  fact^the  maximum  compensation  allowed  to 
executors,  based  upon  5  per  cent,  of  all  the 
assets  received  by  them,  to  wit,  $3,649,297.62. 
Irrespective  of  the  fact  that  the  widow  and 
son,  the  life  tenants,  made  no  objection  to  this 
large  charge,  it  could  not  have  been  permitted, 
in  view  of  the  fact  that  the  ultimate  remain- 
dermen of  this  estate  are  nnlcnown  and  were 
not  represented,  had  this  act  of  assembly  not 
been  in  mind,  which  barred  him  from  claiming 
compensation  hereafter  as  trustee  upon  the 
corpus  of  the  trust  estate. 

Therefore,  granted  that  he  performed   most 


'  valuable  services,  whereby  this  tmst  property 
has  very  materially  enhanced  in  value,  and  that 
if  he  were  in  any  other  i>osition,  excepting  the 
one  of  prior  executor  and  subsequent  trustee, 
he  would  be  entitled  as  agent  or  otherwise  to 
compensation  for  effecting  this  sale,  yet  in  view 
of  the  cogent  facts  that  he  was  abundantly 
compensated  in  his  executorship  account  neces- 
sarily covering  future  administration,  that  be 
was  the  executive  officer,  under  high  salary,  of 
the  company,  which  as  a  whole  profited  by  this 
sale,  and  that  in  making  the  sale  be  profited 
personally  in  the  enhanced  price  of  his  individ- 
ual stock,  it  cannot  be  said  that  his  services 
and  labor  under  these  facts  are  of  such  a  spe- 
cial and  extraordinary  kind  as  to  bring  bia 
claim  away  from  the  bar  of  the  act  of  1804 
For  these  reasons  it  must  be  refused. 

Further  facts  appear  from  the  following 
oplnloa  by  Miller,  J.,  sur  exceptions  to  the 
decree  of  the  auditing  judge: 

Without  enlarging  on  the  opinion  of  the  trial 
judge  whose  general  ccHiclusions  are  affirmed, 
It  is  pertinent  to  note  that  in  addition  to  claim- 
ant's large  compensation  as  execntor,  allowed 
in  view  of  the  bar  to  future  compensation  as 
trustee,  to  his  individual  ownership  of  the 
stock  for  which  he  profited  in  the  enhanced 
sale,  to  his  annual  compensation  of  $12,000 
per  year  as  president  he  received  from  the  com- 
pany the  sum  of  $50,000  for  special  services 
during  the  same  period. 

It  is  pertinent  further  to  note  that  while  the 
statement  in  the  opinion  that  the  compensation 
allowed  the  claimant  as  executor  was  almost 
double  the  maximum  compensation  allowed 
fiduciaries  generally  is  not  exact  if  the  percent- 
age be  arrived  at  by  dividing  the  total  assets 
into  the  commissions  making  it  more  nearly 
6.57  ner  cent,  yet  the  claimant  admits  that  the 
executor's  compensation  exceeded  10  per  cent 
and  maybe  12  per  cent  of  tlie  amount  dis- 
tributed. 

What  he  there  received  as  executor  and  in 
addition  received  as  executive  officer,  owner  of 
stock,  and  for  special  services  from  the  com- 
pany whose  management  was  controlled  by  this 
trust  stock  excluding  his  additional  compensa- 
tion as  executor  of  Mrs.  Riter's  estate,  much  of 
which  was  in  this  company,  the  services  for 
which  were  performed  at  the  same  time,  all 
demonstrate  that  under  the  facts  and  the  law 
he  cannot  be  allowed  further  compensatiott 
out  of  the  corpus  of  this  trust  estate. 

The  auditing  judge  refused  the  claim  for  ad- 
ditional compensation.  The  court  in  banc  dis- 
missed exceptions  to  the  decree.  J..  Gilmore 
Fletcher  appealed. 

Argued  before  BROWN,  O.  J^  and  POT- 
TER, MOSCHZISKEB,  FBAZE^l,  and  WAL- 
LING, JJ. 

Edward  B.  Vaill  and  Rose  &  Eichenauer, 
all  of  Pittsburgh,  for  appellant.     Park  J. 
Alexander,  of  Pittsbargh,  for  appellee  Pldell-    ; 
ty  Title  &  Trust  Co.,  cotrustees. 

PER  CURIAM.    It  unanswerably  appears 
in  the  opinion  of  the  learned  auditing  judge    { 
disallowing  the  claim  of  the  appellant  for 
extra  compensation,  and  in  the  opinion  of    j 
the  court  dismissing  the  exceptions  to  the 
adjudication,  that  his  claim  ought  not  to  have    { 
been  allowed,'  and,  on  those  opinions,  bis  ap- 
peal is  dismissed  at  bis  costa. 


Digitized  by 


Google 


Pa.) 


DENNISTON  ▼.  PIERCE 


557 


DEVUN  T.  BALDWIN  TP. 

(Sapreme  Court  of  Pennsylvania.    Oct.  18, 
1»17.) 

McNiciPAi,   CoBPOBATioNS   «=»821(20)— Peb- 
80XAL  Injury— CONTBIBUTOBT  Neoligence 
—Question  fob  Jubt. 
In"  teacher's  action  against  township  to  re- 
cover for  personal  injury  sustained  by  fall  oc- 
casioned b^  adlmitted  defects  in  a  sidewalii,  held, 
that  plaintiff's  negligence  was  for  the  jury. 

Appeal  from  Ck)art  of  Gommon  Pleas,  Alle- 
gheny Oonnty. 

Trespass  for  personal  Injuries  by  Janet  A. 
Devlin  against  Baldwin  Township.  Verdict 
for  plaintiff  for  $5,127.50,  and  Judgment 
thereon,  and  defendant  appeals.    Affirmed. 

Argned  before  BROWN,  0.  J.,  and  POT- 
TER, MOSCHZISKER,  FRAZER,  and 
WALLING,  JJ, 

David  lik  Starr  and  Snee  &  Flaccus,  all  of 
PIttsburgbK  for  appellant  A.  Devoe  P.  Mil- 
ler, of  Pittsburgb,  for  appellee. 

PER  CUBIAM.  Tbe  appellant  is  a  town- 
ship of  tlie  first  class  in  Allegheny  county. 
In  walking  over  a  boardwalk — a  sidewalk 
which  It  was  the  duty  of  the  township  to 
maintain  in  a  reasonably  safe  condition — the 
appellee  fell,  and  for  tbe  injuries  she  sus- 
tained this  action  was  brought.  The  side- 
walk was  admittedly  in  an  unsafe  condition, 
and  appellee's  fall  was  caused  thereby.  On 
this  appeal  of  the  township  from  the  Judg- 
ment on  the  verdict  in  her  favor,  the  sole 
question,  as  stated  by  counsel  for  appellant, 
Is,  Was  she  guilty  of  contributory  negligence 
In  using  the  dangerous  sidewalk  In  preference 
to  a  safe  route  known  to  her?  While  the 
ca.se  is  closed,  the  question  of  the  contribu- 
tory negligence  of  the  plaintiff  was  for  the 
jury.  The  boardwalk  on  which  she  fell  was 
the  route  usually  used  to  and  from  the  school 
where  she  taught,  and  she  was  not  neces- 
sarily guilty  of  negligence  because  she  did 
not  take  a  safer  one.  McManamon  t.  Han- 
over Township,  232  Pa.  439,  81  Atl.  440. 
There  was  testimony  that  tbe  plaintiff  could 
not  reach  the  safer  route  on  account  of  mud, 
and  for  this  reason  alone  the  learned  trial 
judge  submitted  the  question  of  her  contrib- 
utory negligence  to  the  jury  under  clear  and 
correct  instructions. 

The  assignments  of  error  are  overruled, 
and  tbe  Judgment  is  affirmed. 


DENNISTON  et  ai  v.  PIERCE  et  al. 

(Supreme  Court  of  Pennsylvania.    Oct.  9, 1917.) 

t  Wnxs  «=»821(3)— Testahkntabt  Tbttst— 
Aknuitt. 
One  may  by  will  lawfully  provide  a  life  an- 
nuity for  his  widow  secured  by  trust,  and  is  not 
prevented  from  so  doing  because  tiie  annuity 
may  be  a  charge  on  land  embraced  in  the  trust ; 
whether  he  will  secure  it  by  a  trust  or  merely 
u  a  charge  upon  land  being  optional. 


2.  Tbdsts   <S=>159— Vamditt  — Tbubteb  as 
Beneficiaey. 

That  trustee  may  be  entitled  to  a  part  of 
the  income  does  not  destroy  the  trust,  or  dis- 
able him  from  acting  as  trustee. 
8.  Ejectment  ®=>17— Right  to  Possession— 
Intebest  under  Will. 

Where  testator  devised  a  residue  to  his  three 
sons  in  trust  to  manage  the  estate,  make  im- 
provements and  out  of  the  income  to  pay  the 
widow  $1,000  annually  for  life,'  and  if  the  in- 
come in  any  year  was  insiiflScient  to  pay  her 
out  of  the  principal,  and  also  to  i>ay  for  the 
cost  of  the  education  and  maintenance  of  a  son, 
and  provided  that  the  trust  should  continue  for 
her  lifetime  and  might  thereafter  be  terminated 
by  joint  action  of  any  two  of  the  trustees  or 
by  the  sole  survivor,  and  on  its  termination  di- 
rected a  division  among  his  three  sons,  and 
while  the  trust  considered  forbade  the  trustees 
to  sell  or  incumber  any  of  their  interests,  the 
sons  during  the  lifetime  of  the  widow  were  not 
entitled  to  possession,  and  hence  could  not  main- 
tain ejectment  for  an  undivided  one-third  in- 
terest in  certain  property  included  in  the  devise. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Ejectment  by  Thomas  Dennlston  and  oth- 
ers against  William  T.  Pierce  and  others  to 
recover  an  undivided  Interest  In  real  estate. 
From  a  Judgment  for  defendants,  plaintiffs 
appeal.    Affirmed. 

From  the  record  it  appeared  that  Joseph 
Pierce,  of  McKeesport,  Pa.,  died  testate  on 
November  3, 1903.  Hla  last  will  provided,  in- 
ter alia, 

"Fifth.— All  the  rest  and  residue  of  my  es- 
tate, real,  personal  and  mixed,  I  give,  devise 
and  bequeath  to  my  three  sons,  William  T. 
Pierce,  Joseph  Audley  Pierce  and  Andrew  Craig 
Pierce,  and  to  their  heirs  in  trust  the  following 
purposes,  and  with  the  following  powers  and 
limitations:- 

"1st.— To  manage,  control,  improve,  lease  and 
demise  tbe  same  in  such  manner,  for  such  terms, 
and  on  such  rentals  as  they,  or  a  majority  of 
them,  may  think  proper. 

"2d.— To  expend  so  much  of  the  income  or 
principal  thereof  as  may  be  necessary  in  their 
discretion  or  in  the  discretion  of  a  majority  of 
them,  in  the  making  of  improvements  in  and  ad- 
ditions to  the  National  Hotel  property,  and  the 
property  on  the  comer  of  Walnut  street  and 
Tenth  avenue.  • 

"3d.— To  pav  all  taxes  against  the  property 
herein  above  bequeathed  and  devised,  and  for 
dU  repairs  necessary  to  put  and  keep  the  same 
in  good  order  and  repair. 

"4th.— Out  of  the  outcome  of  my  said  property 
to  pay  to  my  said  wife  Henrietta  the  sum  of 
one  thousand  dollars  in  every  year  during  her 
lifetime,  payable  monthly,  provided,  however, 
that  if  in  any  year  the  income  should  not 
amount  to  the  annual  sum  herein  bequeathed, 
the  said  trustees,  or  a  majority  of  them,  shall 
have  the  right  to  pay  to  her  out  of  the  princi- 
pal such  amount  as  shall,  with  the  income, 
equal  the  sum  of  one  thousand  dollars. 

"5th. — To  pay  to  or  for  the  benefit  of  my  eon 
Andrew  Craig  Pierce  for  his  education  in  such 
profession  as  he  may  choose,  and  for  his  main- 
tenance and  support  during  hia  education,  an- 
nually, such  amount  as  may  be  necessary  for 
that  purpose  in  the  opinion  of  my  sons  William 
T.  and  Joseph  A.  Pierce.  And  when  my  son 
Andrew  has  completed  his  education  and  en- 
tered npon  the  ])ractice  of  his  profession,  then 
to  pay  to  my  said  son  Andrew  the  sum  of  one 
thousand  dollars  out  of  tbe  principal  as  soon  as 
the  same  can  be  conveniently  realized. 
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"6th.— I  direct  that  the  trust  hereby  created 
shall  not  terminate  during  the  lifetime  of  my 
said  wife.  After  her  death  the  trust  may  be 
terminated  at  any  time  by  the  joint  action  of 
any  two  of  the  said  trustees  or  by  the  survivor 
in  case  two  of  the  said  trustees  shall  have  died ; 
upon  the  death  of  all  the  trustees  the  trust  shall 
terminate;  upon  the  termination  of  said  trust 
I  direct  that  all  the  rest  and  residue  of  my  es- 
tate then  unexpended  and  undivided  shall  be 
divided  among  my  said  three  sons  equally  their 
hpirs  and  assigns  in  fee  simple  and  absolutely, 
the  child  or  children  of  any  deceased  child  to 
take  the  share  which  the  parent  it  living  would 
have  taken,  provided,  however,  that  until  the 
trust  shall  have  been  terminated  neither  of  my 
sons  shall  have  the  power  to  sell,  assign,  trans- 
fer, convey,  or  incumber  his  interest  in  the 
principal  of  said  estate  or  in  the  income  there- 
of, or  to  anticipate  the  same  in  any  manner, 
and  his  interest  in  said  estate  shall  not  be  liable 
in  any  manner  for  his  debts. 

"7th.— I  direct  that  neither  the  National  Ho- 
tel property  •  *  •  nor  the  premises  situate 
on  the  corner  of  Walnut  street  and  Tenth  ave- 
nue, McKeesport,  •  ♦  •  shall  be  sold  during 
the  lifetime  of  my  wife ;  bat  with  the  exception 
of  these  properties  the  said  trustees  or  a  major- 
ity of  them  and  the  survivors  or  survivor  of 
them  shall  have  power  to  sell  any  part  of  and 
all  the  rest  and  residue  of  my  estate  and  the 
same  to  convey  from  time  to  time  to  the  pur- 
chaser free  and  discharged  from  all  trusts,  and 
without  liability  on  the  part  of  the  purchaser 
to  SCO  to  the  application  of  the  purchase  money, 
and  to  divide  and  distribute  the  proceeds  of  sale 
thereof  among  them  my  said  sons  in  equal  por- 
tions, to  be  held  and  enjoyed  by  them  and  their 
heirs,  free  from  all  trusts. 

"8th. — During  the  continuation  of  the  trust 
herebjy  created,  and  after  payment  to  my  wife 
Henrietta,  of  the  annuity  hereby  charged  upon 
my  said  estate,  and  after  payment  to  my  son 
Andrew  Craig  Pierce  of  the  amount  herein  pro- 
vided to  be  paid  during  his  education,  and  alter 
payment  of  all  other  expenses  herein  provided 
for,  I  direct  that  the  net  income  shall  be  divid- 
ed  equally  among  my  three  sons." 

The  wUl  further  authorizes  tbe  trustees  to 
select  one  of  their  number  to  act  as  manag- 
ing trustee  or  attorney  In  fact  for  the  others, 
and  also  provides  that  neither  trustee  shall 
be  liable  except  for  his  own  willful  default. 
The  trustees  as  such  took  and  have  since  re- 
tained possession  of  the  property.  In  1909, 
WilUani  T.  Plterce  gave  his  individual  mort- 
gage on  a  one-third  Interest  in  the  hotel 
property;  and  by  foreclosure  proceedings 
thereon  the  plaintiffs  in  1&14  purchased  such 
interest  at  sheriff's  .sale.  This  action  of 
ejectment  was  brought  to  recover  possession 
of  the  undivided  interest  so  acquired. 

The  special  provisions  for  Andrew  Craig 
Pierce  contained  in  item  5  of  paragraph 
5  of  the  will  were  paid;  but  the  widow 
was  living  when  the  action  was  brought 
and  entitled  to  her  annuity,  which  the  net 
income  from  the  property  was  much  more 
than  sufficient  to  pay.  The  plaintiffs  claim- 
ed as  purchasers  of  a  portion  of  the  Interest 
of  William  T.  Pierce.  There  being  no  dis- 
puted facts,  the  court  below  entered  Judg- 
ment for  the  defendants  on  the  pleadings, 
pursuant  to  the  act  of  May  7,  1915  (P.  L. 
887).    Plaintiffs  appealed. 

Argued  before  MESTREZAT,  STEWART, 
MOSCHZISKER,  FRAZER,  and  WAL- 
LING,  33. 


John  C.  Bane,  Crumrine  &  Patterson,  and 
3.  P.  Patterson,  all  of  Pittsburgh,  for  appel- 
lants. C.  F.  C.  Arensberg  and  Patterson, 
Crawford,  Miller  &  Arensberg,  all  of  Pitts- 
burgh, for  appellees. 

WALLING,  J.  [1]  This  Is  an  action  of 
ejectment  to  recover  possession  of  a  one-third 
undivided  Interest  in  the  National  Hotel  prop- 
erty at  McKeesport.  The  case  turns  on  the 
construction  of  the  will  of  the  late  Joseph 
Pierce  of  that  city.  In  our  opinion  the  will 
creates  an  enforceable  active  trust,  at  least 
during  the  life  of  the  widow;  as  to  that 
the  language  of  the  will  could  not  well  be 
more  explicit  A  man  by  will  can  lawfully 
provide  a  life  annuity  for  his  widow  secured 
by  a  trust,  and  is  not  prevented  from  so  do- 
ing because  the  annuity  may  be  a  charge 
upon  land  embraced  In  the  trust.  Whether 
he  will  secure  it  by  a  trust  or  merely  as  a 
charg;e  upon  land  Is  optional  with  the  testa- 
tor. 

[2]  The  contention  that  a  valid  tru.st  can- 
not be  treated  where  the  trustee  is  the  sole 
beneficiary  may  be  sound,  but  does  not  ap- 
ply here,  for  the  trustees  are  not  the  5!0le 
beneficiaries.  The  widow  is  a  beneficiary 
and  entitled  to  her  $1,000  a  year  out  of  the 
income  and  If  necessary  out  of  the  principal 
of  the  estate.  The  fact  that  trustees  may  be 
entitled  to  a  portion  of  the  Income  does  not 
destroy  the  trust,  nor  disable  them  from 
acting  as  such.  One  may  bold  property  in 
trust  for  tbe  use  of  himself  and  others. 
American  &  English  Encyclopedia  of  Law 
(2d  Ed.)  955;   39  Cyc.  248. 

TOe  case  at  bar  Is  clearly  distinguishable 
from  Hahn  v.  Hutchinson,  159  Pa.  i;i3,  2S 
Atl.  167,  for  there  the  trustee  was  the  ab- 
solute owner  of  all  the  Income  of  the  entire 
property  during  his  life.  This  distinction  is 
clearly  pointed  out  in  tbe  case  of  Wanner 
et  al.  V.  Snyder,  177  Pa.  208.  35  Atl.  604. 
which  case  seems  to  control  this.  And  see 
Asbhurst  v.  Given,  5  Watts  &  S.  523;  also 
Iluber's  Appeal,  80  Pa.  348.  We  agree  with 
tbe  court  below  that : 

"The  fact  that  the  three  sons  of  the  testator 
who  are  also  beneficiaries,  are  made  trustees 
cannot  have  any  effect  on  the  validity  of  the 
trust  so  far  as  tbe  widow  is  concerned." 

If  plaintiffs  are  entitled  to  possession  they 
would  seem  to  be  also  entitled  to  partition, 
which  would  result  In  a  sale  of  the  property, 
and  thus  defeat  the  intent  of  the  testator; 
and  that  In  the  face  of  the  express  provision 
that  this  property  shall  not  be  sold  during 
the  life  of  the  widow. 

[3]  Wp  decide  the  case  solely  on  the 
ground  that  plaintiffs  are  not  at  present 
entitled  to  possession,  and  express  no  opin- 
ion as  to  whether  or  not  the  will  creates  a 
valid  spendthrift  trust.  As  that  question  is 
left  open,  the  judgment  should  be  without 
prejudice. 

The  judgment  of  the  court  below  is  modi- 
fied by  adding  thereto  the  words,  "without 
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prejudice  to  the  plaintiffs'  right  to  assert 
title  to  the  premises  here  at  Issue  In  any  ac- 
tion that  may  be  brought  after  the  death  of 
Henrietta  Pierce,  widow  of  said  Jos^h 
Pierce,  deceased."  And  as  so  modified  the 
judgment  is  affirmed  at  the  costs  of  the  ap- 
pellants. 


FERRICK  V.  BALTIMORE  ft  O.  R.  CO. 

(Supreme   Court   of  Pennsylvania.     Jan.  7, 
1918.) 

Cabsiebs  ^=3320(27)  —  Pkbsonal  Injubt  — 

NOSSUIT. 

In  an  action  for  the  death  of  a  passenger 
from  being  carried  beyond  his  destination  and 
put  oS  at  a  dangerous  place,  where  he  was  kill- 
ed by  a  freight  train  while  crossing  the  tracks 
to  reach  bis  proper  station,  held  that  a  com- 
pulsory nonsuit  was  properly  entered  for  want 
of  evidence  of  negligence. 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 

Trespass  by  Marlanna  Ferrlck  against  the 
Baltimore  &  Ohio  Railroad  Company  for 
the  death  of  plaintiffs  husband.  From  a 
judgment  refusing  to  take  off  a  compulsory 
nonsuit,  plaintiff  appeals.     AfBrmed. 

The  facts  appear  from  the  following  opin- 
ion by  Camahan,  J.,  in  the  common  pleas: 

The  plaintiff  in  her  statement  complains  that 
her  husband,  being  a  passenger  for  hire  on  a 
train  operated  by  the  defendant  company,  was 
negligently  carried  beyond  his  place  of  destina- 
tion and  pnt  off  the  train  at  an  unsafe  and  dan- 
gerous place  for  passengers  to  alight;  that  in 
consequence  thereof  he  was  compelled  to  cross 
railroad  tracks  in  order  to  reach  his  proper  sta- 
tion, and  that  before  he  "reached  the  road" 
he  was  negligently  struck  by  a  freight  train,  and 
received  injuries  thereby  which  caused  his  death 
the  next  day.  At  the  trial,  it  appeared  that 
he  was  a  passenger  on  a  train  operated  by  the 
defendant  company,  his  ticket  calling  for  Brnce- 
ton  station  as  his  place  of  destination.  The 
train  stopped  at  Bruceton  station.  His  wife, 
who  was  at  the  station  to  meet  him,  saw  him  at 
the  doorway  of  one  of  the  cars,  but  he  did  not 
(ret  off.  Her  evidence  indicated  that  the  stop 
was  long  enough  to  enable  him  to  get  off,  but  she 
said  he  did  not  get  off  because  of  the  starting  of 
the  train.  There  was  no  evidence  as  to  where 
he  did  get  off,  nor  as  to  the  circumstances  un- 
der which  he  left  the  train.  Of  course,  it  fol- 
lows that  there  was  no  evidence  that  he  was  put 
oS  against  his  consent  or  protest  at  "an  unsafe 
and  dangerous  place." 

It  did  not  appear  that  he  crossed  tracks  in  or- 
der to  reach  a  "road."  On  the  contrary  he 
seems  to  have_  walked  back  towards  Bruceton 
station,  alongside  of  or  on  the  main  track  of 
this  railroad  company.  He  was  seen  walking 
along  a  path  close  to  the  track,  perhaps  a  mile 
beyond  Bruceton.  It  was  not  dark  then,  but 
was  between  5  and  6  o'clock  of  an  evening 
in  January.  Hot  long  after  he  was  so  seen  the 
engineer  of  a  moving  freight  train  saw  the  body 
of  a  man  lying  in  front  of  his  train,  five  car 
lengths  ahead,  with  his  head  on  a  rail  of  the 
main  track  on  which  the  train  was  moying  and 
his  body  between  the  rail  and  a  siding.  The 
engineer  sounded  his  whistle  and  put  on  his 
emergency  brake,  but  was  unable  to  stop  his 
train  in  time  to  avoid  a  collision.  The  pilot 
of  the  engine  struck  the  man  and  turned  his 
body  oyer  several  times.  This  man  was  the 
plaintiff's  husband;  and  the  point  where  he  was 


lying  and  was  struck  was  somewhere  between 
where  he  had  been  seen  walking  alongside  of  the 
track  and  Bruceton  station.  It  weis  about  5:45 
p.  m.  There  was  no  evidence  that  he  had  been 
struck  by  any  other  engine  or  train.  He  was 
taken  to  a  hospital  at  Washington,  Pa.,  where 
he  died  shortly  after. 

Upon  consideration  of  all  the  evidence  submit- 
ted it  did  not  appear  that  the  defendant  com- 
pany had  been  guilty  of  any  negligence  which 
caused  the  death.  A  motion  for  a  compulsory 
nonsuit  was  therefore  granted.  We  see  no  rea- 
son now  for  taking  off  this  nonsuit. 

The  lower  court  entered  a  compulsory  non- 
suit, which  It  subsequently  refused  to  take 
off.    Plaintiff  appealed. 

Error  assigned,  among  others,  was  in  re- 
fusing to  take  off  the  nonsuit 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER. MOSCHZISKER,  FRAZER,  and  WAL- 
LING,  JJ. 

George  P.  Hennlng  and  Lawrence  B.  Cook, 
both  of  Pittsburgh,  for  appellant.  Allen  T. 
C.  Gordon  and  William  Watson  Smith,  both 
of  Pittsburgh,  for  appellee. 

PER  CURIAM.  It  does  not  appear  from 
the  evidence  submitted  by  the  plaintiff  that 
her  husband's  death  resulted  from  any  neg- 
ligence on  the  part  of  the  defendant  com- 
pany, and  the  judgment  Is  affirmed  on  the 
opinion  of  the  learned  court  below  refusing 
to  take  off  the  nonsuit 


POLAND  COAL  CO.  v.  ROGERS  et  aL 
(Supreme  Court  of  Penn.iylvania.    Jan.  7, 1918.) 

1.  Sales  *=»104—In8tali,ments— Amount  to 
BE  Delivered. 

Under  plaintifFe  contract  to  deliver  coke  for 
a  year  for  defendant's  entire  requirement,  esti- 
mated at  40,000  tons,  to  be  shipped  in  approxi- 
mately equtj  monthly  installments,  providing 
that  each  month's  delivery  should  be  considered 
a  separate  contract,  defendant  was  not  entitled 
to  demand  deliveries  in  excess  of  3,333  V6  tons 
per  month. 

2.  Sales  <S=»360(2)—Bbeach— Damages. 

In  such  case,  defendant  was  entitled  to  a 
credit  on  the  price  for  loss  in  purchasing  coke 
to  make  up  the  deficiencies  in  deliveries. 

Appeal  from  Court  of  Comm<»i  Pleas,  Al- 
legheny County. 

Assumpsit  on  a  written  contract  for  the 
sale  of  coke  by  the  Poland  Coal  Company 
against  William  A.  Rogers  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    Affirmed. 

The  facts  appear  from  the  following  opin- 
ion by  Davis,  J.,  in  the  court  of  common 
pleas: 

The  plaintiff  brings  this  action  to  recover 
the  amount  alleged  to  be  due  from  the  defend- 
ants for  the  delivery  of  coke  according  to  the 
terms  of  a  written  contract.  Its  brevier  is  the 
reason  for  quoting  the  entire  contract,  viz.: 
"Pittsburgh,  Pa.,  July  7,  1915. 

"I.  Party  of  E^rst  Part:  Poland  Coal  Com- 
pany of  Pittsburgh,  Pennsylvania,  agreeing 
to  sell 

"II.  Party  of  Second  Part:    Rogers,  Brown 
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&  Company,  of  Pittsbnrgli,  Pennsylvania,  ae:ree- 
ing  to  buy  for  CJoIumbia  Chemical  Company  of 
Barberton,  Ohio. 

"III.  Quantity:  Entire  consumptiye  require- 
ments, estimated  at  forty  thousand  (40,000) 
tens  for  shipment  in  approximately  equal 
monthly  installments  over  the  period  below 
s|>ecified. 

"IV.  Quality:  48-hour  furnace  coke,  guaran- 
teed to  average  twelve  per  cent,  or  under  in 
ash. 

"V.  Delivery:  F.  o.  b.  cars  at  ovens  of  party 
of  the  first  part. 

"VI.  Duration  of  Contract:  From  date  of 
June  30,  1916. 

"VII.  Weights:  Bailroad  scale  weights  near- 
est to  point  of  shipment  to  govern  settlement. 

"VHI.  Price:  One  dollar  and  thirty-seven 
and  one-half  cents  ($1.37V^)  per  net  ton. 

"IX.  Terms:  Cash  on  the  20th  of  each  month 
for  all  shipments  made  the  month  preceding. 

"X.  Conditions:  Party  of  the  first  part  not 
to  be  held  in  damages  for  failure  to  make  ship- 
ments, as  aforesaid,  on  account  of  shortage, 
railroad  delays,  strikes,  trouble  with  workmen, 
accidents,  or  other  causes  beyond  its  control. 
Each  month's  deliveries  to  be  treated  and  con- 
sidered as  a  separate  and  independent  contract. 

"Made  and  entered  into  the  date  first  above 
written,  as  witness  our  hands.  Poland  Coal 
Company,  G.  W.  Forney,  Sales  Manager.  Bog- 
ers.  Brown  &  Company." 

Signed  in  duplicate. 

The  facts  are  admitted  or  undisputed,  and 
both  plaintiff  and  defendants  presented  points 
for  binding  instructions.  The  plaintifTs  point 
was  partly  afiirmed,  the  defendants'  point  re- 
fused, followed  by  this  rule  for  judgment  non 
obstante  veredicto. 

[1,2]  The  question  involved  turns  upon  the 
interpretation  to  be  placed  on  the  following 
clause  of  the  said  contract,  viz:  "Quantity: 
Entire  consumptive  requirements,  estimated  at 
forty  thousand  (40,000)  tons  for  shipment  in 
approximately  equal  monthly  installments  over 
the  period  below  specified."  This  clause  to  be 
considered  in  connection  with  another  clause 
of  the  contract  which  provides  that,  "each 
month's  deliveries  to  be  treated  and  considered 
as  a  separate  and  independent  contract." 

The  contract  and  evidence  further  show  that 
the  contract  is  made  with  the  defendants  as 
brokers,  and  not  with  the  consumer  of  the  coke, 
and  there  is  no  evidence  that  the  plaintiff  had 
any  knowledge  of  the  consumptive  requirements 
of  the  customer  either  yearly  or  monthly  at  the 
time  of  the  signing  of  the  contract  except  as 
estimated. 

The  plaintiff  delivered  coke  and  paid  each 
month  without  any  dispute  until  the  month  of 
November,  1916.  During  the  subsequent  months 
of  the  contract  term  the  plaintiff  fell  short  in 
its  delivery  of  coke  2,872.80  tons  below  the  ap- 
proximate amount  of  3,333%  tons  specified  for 
each  month.  For  this  shortage  the  jury  was 
directed  to  give  credit  to  the  defendants  against 
the  cl^im  o?  the  plaintiff  for  coke  purchased  to 
make  up  the  deficiency.  The  defendants,  how- 
ever, claim  a  further  credit  for  coke  demanded 
and  not  furnished  and  purchased  over  and 
above  the  approximate  amount  of  3,333V6  tons 
each  month.  As  an  example,  in  the  month  of 
November,  plaintiff,  delivered  3,514.45  tons; 
defendants  now  demand  credit  for  an  addition- 
al 791.15  tons  purchased.  Also  for  the  month 
of  January,  1916,  plaintiff  delivered  2,166.95 
tons;  defendants  now  demand  credit  for  an  ad- 
ditional 2,876.45  tone,  or  a  consumptive  re- 
quirement for  the  month  of  January  of  5,043.40 


tons,  or  1,710.07  tons  over  and  above  the  ap- 
proximate monthly  requirements. 

The  counsel  for  the  defendants  have  dted  a 
number  of  cases  which  in  principle  they  con- 
tend control  the  case  at  bar,  viz.:  Brawlejr  t. 
United  States,  96  TJ.  S.  168.  24  L.  Ed.  622: 
Marx  V.  American  Malting  Co..  169  Fed.  5S2. 
95  C.  C.  A.  80  (6th  Circuit) ;  Smoot  v.  United 
States,  237  U.  S.  38,  35  Sup.  Ct.  540.  69  L  E<l. 
820;  Wolff  V.  WelU  Fargo  &  Co.,  Il5  Fed.  aj, 
52  O.  C.  A.  626;  McKeever,  Cook  &  Co.  v. 
Canonsburg  Iron  Co.,  138  Pa.  184,  16  Ati.  07, 
20  Atl.  938;  Willock  v.  Crescent  Oil  Co..  1S4 
Pa.  245,  39  Atl.  77;  Tancred,  Arrol  &  Co.  v. 
Steel  Co.  of  Scotland,  Ltd.,  15  Law  Reps. 
1890,  App.  Cases  125.  An  examination  of  the 
cases  cited  shows  that  either  the  quantity  was 
fixed  and  then  qualified  by  the  words  "more  or 
less,''  or  that  the  amount  required  was  to  be 
furnished  and  then  an  estimated  amount  ijiven, 
or  that  the  seller  knew  the  quantity  required  or 
had  knowledge  of  the  probable  quantity  to  be 
required. 

In  the  case  at  bar  we  have  the  first  stipula- 
tion, quantity  "entire  consumptive  requirements 
(for  the  year),  estimated  at  forty  thousand  (40.- 
000)  tons,"  and  then  that  the  amount  shall  be 
divided  into  12  separate  and  independent  con- 
tracts, and  that  the  plaintiff  should  deliver 
"in  approximately  equal  monthly  ihstallmeiits 
over  the  period  below  specified";  that  is.  the 
seller  is  required  to  deliver  approximatel.v  .V 
333^  tons  each  month  during  the  period  of 
the  yearly  contract.  In  the  sense  used,  the 
word  "approximately"  modifies  and  limits  the 
quantity  to  be  furnished  each  month  to  3.;i->!?;! 
tons,  or  some  quantity  near  that  amount,  but 
which  could  not  at  the  time  of  signing  the  con- 
tract be  accurately  ascertained. 

Taking  into  consideration  that  each  month's 
delivery  was  to  be  treated  and  considered  as  a 
separate  and  independent  contract,  we  cannot 
agree  with  the  construction  placed  upon  the 
contract  by  the  defendants  that  the  plaintiff 
was  required  to  anticipate  and  provide  quan- 
tities greatly  in  excess  of  the  approximate  stipu- 
lated amount  required  to  be  delivered  each 
month  under  the  terms  of  the  contract.  In  ef- 
fect, the  plaintiff  would  unexpectedly  be  called 
upon  in  any  given  month  to  furnish  any  quan- 
tity of  coke  only  limited  by  the  full  running 
capacity  of  the  plant  of  the  consumer. 

We  are  of  the  opinion  that  the  contract  does 
not  require  the  plaintiff  to  anticipate  and 
provide  for  such  an  indefinite  monthly  delivery 
of  coke. 

Verdict  tot  plaintiff  for  fl,511.39,  and 
judgment  therecHi.  Defendants  appealed. 
Error  assigned,  among  others,  was  In  refus- 
ing defendants'  motion  for  judgment  non  ob- 
stante veredicto. 

Argued  before  BROWN,  O.  J.,  and  POT- 
TER, MOSCHZISKEB,  FBAZEB,  and  WAL- 
LING, JJ. 

W.  D.  N.  Bogers  and  O.  S.  Bidiardson, 
both  of  Pittsburgh,  for  appellants.  George 
D.  Howell  and  F.  C.  Houston,  both  of  Pitts- 
burgh, for  appellee. 

PER  CUBIAM.  This  judgment  Is  affirm- 
ed on  the  opinion  of  the  learned  court  below 
discharging  the  rule  for  Judgment  non  ob- 
stante veredicto. 
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CONNOE  V.  WHITE,  CSty  Treasurer. 
(No.  5077.) 

(Sapreme  Court  of  Rhode  Island.    May  9, 
1918.) 

1.  Masteb  and  Servant  iS=3286(19)  —  Safe 
Place  job  Work— Question  fob  Jury. 

Id  an  action  by  an  employ^  of  the  water  de- 
partment of  defendant  city  for  injury  from  the 
breaking  of  the  shoring  or  a  trench  in  which  he 
was  laying  a  water  pipe,  evidence  held  to  war- 
rant the  jary  in  finding  negligence  in  the  con- 
stniction  of  the  trench  and  negligence  in  not 
maintaining  it  in  a  safe  condition  for  the  em- 
ploye, justifying  denial  of  defendant's  motion  for 
a  (Greeted  verdict. 

2.  Master  and  Sebvant  <S=101,  102(1)  — 
Masteb'b  Doty— Safe  Place  fob  Wobk. 

It  is  the  master's  common-law  duty  to  fur- 
nish the  servant  a  reasonably  safe  place  in 
which  to  work. 

3.  Master  and  Sbbvant  «=»107(5)  —  Safe 
Place  fob  Wobk— Exobption  to  Rule— 
Changing  Conditions. 

When  the  place  and  conditions  with  regard 
to  safety  are  constantly  changing  as  the  work 
progresses  and  the  servant  makes  his  place  of 
work  as  an  incident  of  his  employment,  the  mas- 
ter's dnty  to  provide  a  reasonably  safe  place 
for  work  does  not  apply,  and  in  such  circum- 
stances he  is  not  required  to  follow  up  the  work 
in  all  its  stages  to  see  that  precautions  are  con- 
ttantly  taken  to  protect  the  servants  from  in- 
jury. 

4.  Master  and  Servant  «=»107(5)  —  Safe 
Place  fob  Work— Duty  to  Fubnish  Ma- 

TEBIAL. 

It  is  the  master's  duty  to  furnish  the  serv- 
ant with  suitable  material  which  he  may  use 
for  his  own  protection  in  making  his  place  of 
work  safe. 

5.  Mabteb  and  Servant  «=»170  —  Master's 
Duty — Selection  of  Fellow  Servants. 

The  master  must  exercise  reasonable  care 
in  the  selection  of  a  servant's  fellow  servant, 
and,  if  a  foreman  is  required,  must  exercise  rea- 
sonable care  in  his  appointment. 

6.  Master  and  Servant  9=»216(5)— Assump- 
tion OF  Rise— Negligence  of  Foreuan  ob 
Fellow  Sesvant. 

The  possibility  that  a  servant  may  be  in- 
jured through  the  ca^elessnesB  of  his  foreman 
or  a  fellow  workman  in  the  means  used  to  make 
the  place  of  work  safe  is  the  risk  which  the 
servant  assumes. 

7.  Master  and  Sebvant  9=9l07^  —  Injuby 
TO  Sebvant— Safe  Place  fob  Wobk— Lia- 
bility. 

Where  a  city's  construction  gang  had  com- 
pleted a  trench  with  shoring  and  it  passed  into 
the  city's  care  and  control  for  at  least  two  days 
before  plaintiff,  an  employg  in  its  water  de- 
partment, went  into  the  trench  to  lay  a  pipe 
and  was  injured  by  the  breaking  of  the  shoring 
and  the  falling  of  soil,  the  city  was  liable  for 
failure  to  provide  a  safe  place  for  work;  the 
mle  as  to  places  where  the  conditions  as  to  safe- 
ty are  constantly  changing  as  the  work  progress- 
es and  the  servant  makes  his  own  place  for 
work  as  an  incident  of  the  work  not  applying. 

Vincent,  J.,  dissenting. 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties ;  Elmer  J.  Rath- 
bun,  Judge. 

Action  by  James  Connor  against  3.  Bills 
White,  City  Treasurer  of  the  City  of  Paw- 
tacket.  Verdict  for  plaintiff,  motion  for 
new  trial   denied,   and   defendant   excepts. 


Exceptions  overruled,  and  case  remanded, 
with  direction  to  enter  judgment  upon  the 
verdict 

John  P.  Beagan,  of  Providence,  and  Thom- 
as L.  Carty,  of  Pawtucket,  for  plaintiff. 
James  G.  Connolly,  of  Pawtucket,  for  de- 
fendant 


SWEETLAND,  J.  This  Is  an  action  of 
trespass  on  the  case  for  negligence  brought 
against  the  defendant  as  city  treasurer  of 
the  city  of  Pawtucket  to  recover  damages  for 
personal  injuries  alleged'  to  have  been  re- 
ceived by  the  plaintiff  through  the  negli- 
gence of  the  city  of  Pawtucket  while  the 
plaintiff  was  at  work  as  an  employ^  of  the 
water  department  of  said  city.  The  case 
was  tried  in  the  superior  court  before  Mr. 
Justice  Rathbun,  sitting  with  a  Jury,  and 
resulted  in  a  verdict  for  the  plaintiff.  The 
defendant  duly  filed  his  motion  for  a  new 
trial,  which  was  denied  by  said  Justice. 
The  case  Is  before  us  upon  the  defendant's 
exception  to  the  decision  of  said  Justice  on 
the  motion  for  new  trial,  and  upon  excep- 
tion to  the  ruling  of  said  Justice  denying  the 
defendant's  motion  for  the  direction  of  a 
verdict  in  his  favor  made  at  the  conclusion 
of  the  evidence. 

[1]  The  evidence  was  conflicting  upon 
many  of  the  essential  facts  in  the  case. 
There  was  evidence  from  which  the  Jury 
might  have  found  the  following:  At  the 
time  of  the  accident  which  resulted  In  In- 
Jury  to  the  plaintiff  the  city  of  Pawtucket 
was  installing  an  extensive  addition  to  Its 
system  of  water  supply.  As  a  part  of  this 
larger  undertaking  it  was  engaged  in  laying 
water  plpes^ln  Webb  street  in  said  dty.  To 
lay  said  pipes  It  was  necessary  first  to  con- 
struct a  ditch  in  said  street  about  35  feet 
long.  7  feet  deep,  and  4  feet  wide.  The  soil 
on  Webb  street  at  the  location  of  said  ditch 
Is  largely  composed  of  sand  which  has  a 
tendency  to  run  or  shift,  especially  when 
exposed  to  the  air  and  sunlight.  The  con- 
dition of  this  soil  was  well  known  to  said 
city.  A  regard  for  the  protection  and  safe- 
ty of  men  whose  employment  required  them 
to  work  at  the  bottom  of  a  trench  7  feet 
deep.  In  soil  of  this  character,  required  that 
each  side  of  the  ditch  should  be  supimrted 
by  sheathing  consisting  of  planks  of  suitable 
strength  set  vertically  and  close  together 
against  the  soil.  Against  this  vertical 
planking  on  each  side  of  the  trench  there 
should  be  fixed  two  lines  of  planks,  called 
rangers,  placed  horizontally.  One  line  of 
rangers  should  be  Just  below  the  surface  of 
the  ground,  and  the  other  3  or  4  feet  above 
the  bottom  of  the  trench;  each  line  of  rang- 
ers should  be  held  In  position  and  braced 
against  the  upright  planking  by  means  of 
strong  timbers  placed  at  intervals  across 
the  trench.     The  stability  of  such  shoring 


4B>7or  other  cues  see  aama  toplo  »iid  KBT-NUHBBR  In  all  Key-Numbered  Dtcests  and  Indexes 
103  A.— 36 


Digitized  by 


Google 


562 


103  ATLANTIC  REPORTER 


^I. 


would  In  a  measure  depend  upon  the  con- 
stant pressure  of  the  soil  against  the  verti- 
cal planking,  causing  the  lines  of  rangers 
and  the  cross  braces  to  remain  securely  in 
place.  If,  by  reason  of  the  tendency  of  said 
sand  to  run  or  shift,  the  constant  pressure 
of  the  soil  against  the  upright  planking 
should  be  removed  or  interfered  with  at  any 
point,  there  would  be  great  probability  that 
the  braces  and  the  rangers  at  such  place 
would  fall  from  place  and  down  Into  the 
bottom  of  the  trench.  To  keep  such  pres- 
sure constant  It  is  required  that  men  should 
from  time  to  tline  tamp  down  the  soil 
against  the  outer  side  of  the  sheathing  on 
each  side  of  the  trench.  In  such  a  trench 
the  use  of  one  rather  than  two  lines  of  rang- 
ers upon  each  side  would  constitute  faulty 
and  unsafe  construction  In  soil  of  this  char- 
acter. Although  the  fact  was  denied  by  a 
numl>er  of  witnesses  presented  by  the  de- 
fendant, there  was  testimony  from  which 
the  Jury  might  find  that  in  the  construction 
of  the  shoring  of  the  ditch  in  question  at  the 
point  where  the  Injury  to  the  plalntUT  oc- 
curred there  had  been  but  one  line  of  rang- 
ers placed  on  each  side  of  said  trench.  The 
pipe  laid  by  the  dty  at  the  bottom  of  the 
trench  consisted  of  sections  24  inches  In 
diameter  and  6  feet  long.  Bach  section 
weighed  about  1,200  pounds.  These  sections 
were  lowered  Into  the  bottom  of  the  trench 
by  means  of  a  heavy  derrick  placed  across 
the  trench.  The  derrick  was  supported  up- 
on four  legs,  two  of  which  rested  upon 
planks  on  each  side  of  the  trench.  Each  sec- 
tion of  pipe  was  smooth  at  one  end  and  had 
a  flange  or  bell  at  the  other.  The  line  of 
pipe  was  constructed  by  placing  the  smooth 
or  spigot  end  of  each  section  into  the  bell 
end  of  another.  The  Joint  formed  by  the 
connection  of  two  sections  was  made  water- 
tight by  pouring  molten  lead  into  a  form  or 
mold  clamped  around  said  Joint  To  pre- 
vent said  molten  lead  from  running  through 
a  Joint  and  into  the  inside  of  the  line  of 
pipe,  said  Joint  was  first  caulked  with  yarn. 
On  the  day  of  said  accident  the  plaintiff  was 
engaged  in  so  caulking  said  Joints.  At  the 
time  of  the  accident  the  plaintiff  was  at  the 
bottom  of  the  trench,  stooping  under  one 
of  said  cross  braces,  leaning  with  the  front 
part  of  his  body  against  the  bell  end  of  a 
section  of  pipe  which  had  been  laid,  and 
with  a  piece  of  yam  was  cleaning  the  dirt 
from  said  bell  end,  thus  preparing  it  to 
receive  the  spigot  end  of  the  next  section 
of  said  line  of  pipe  which  was  being  swung 
by  said  derrick  Into  the  bottom  of  the 
trench.  While  the  plaintiff  was  in  this  posi- 
tion, the  cross  brace  Just 'above  him  became 
loosened,  and  it  and  some  portion  of  the 
rangers,  sheathing,  and  soil  fell  from  their 
places  upon  lilm,  crushing  him  against  said 
flange  or  bell  and  Injuring  him  in  various 
parts  of  his  body.  Said  trench  and  shor- 
ing had  been  constructed  by  a  force  of  work- 


men In  the  employ  of  said  city,  which  force 
was  distinct  from  that  engaged  In  laying 
said  pipe.  Said  trench  and  shoring  had 
been  completed  some  time  before  the  day  ot 
this  accident;  and  the  construction  gang 
had  been  sent  to  work  elsewhere.  The 
trench  In  Its  completed  condition  bad  been 
In  the  possession  of  the  city  for  at  least  two 
days  before  the  plaintiff  and  his  fellows 
had  been  set  to  work  laying  the  pipe. 

The  accident  occurred  In  October,  and 
the  Jury  might  find  that  the  sandy  soil  wUdi 
formed  the  sides  of  the  trench  had  been  ren- 
dered mobile  by  the  drying  action  of  the 
sun  and  air  during  the  time  from  the  com- 
pletion of  the  trench  until  the  accident  in 
question;  that  the  sheathing  at  the  sides  of 
the  trench  was  not  securely  and  properly 
braced;  and  that  the  pressure  of  the  soil 
against  the  upper  part  of  the  sheathing 
caused  the  lower  portion  to  be  pressed  out- 
ward, loosening  the  cross  brace  above  the 
plaintiff.  There  was  also  testimony  from 
which  the  Jury  might  find  that  after  the  con- 
struction of  the  trench  care  had  not  been  tak- 
en to  keep  the  soil  firmly  against  the  outer 
side  of  the  sheathing  and  in  consequence 
the  constant  pressure  of  the  flowing  or  shift- 
ing soil  had  not  been  maintained  against 
the  sheathing,  rangers,  and  bracers,  where- 
by the  braces  became  loosened,  permitting 
the  timbering  and  some  portion  of  the  soil 
to  fall  upon  the  plaintiff.  The  former  of 
these  possible  findings  would  show  a  lack 
of  care  In  the  construction  of  the  trench; 
the  latter  would  indicate  neglect  in  main- 
taining the  trench  In  a  safe  condition  to  be 
used  by  the  workmen  engaged  In  laying  the 
water  pipe. 

[2-6]  The  contention  of  the  plaintiff  is  that 
the  evidence  establishes  a  dtsr^ard  on  tbe 
part  of  the  city  of  Pawtucket  of  its  common- 
law  duty  to  furnish  the  plaintiff  a  reason- 
ably safe  place  In  which  to  do  bis  work. 
Tills  rule  <rf  the  common  law,  however.  1« 
not  without  exceptions  and  qualification*;. 
A  generally  recognized  exception  Is  that  when 
the  place  and  the  conditions  with  regard  to 
safety  are  constantly  changing,  as  a  work 
progresses,  and  the  workman  makes  the 
place  In  which  to  do  his  work  as  one  of  the 
incidents  of  his  employment,  the  so-called 
"safe  place"  rule  as  to  a  master's  liability 
does  not  apply.  In  such  drcumstances  th<> 
master  is  not  required  to  follow  up  the  work 
in  all  Its  stages  and  to  see  that  precautions 
are  constantly  taken  to  protect  the  servant 
from  injury.  It  Is  the  master's  duty  to  fur- 
nish the  workman  with  suitable  material 
which  he  may  use  for  his  own  protection 
and  to  use  reasonable  care  In  the  selection 
of  the  servant's  fellow  workmen.  If  one  b« 
required,  the  master  must  use  reasonable 
care  in  the  appointment  of  a  foreman.  That 
is  the  manner  In  which  work  of  this  cbarafr 
ter  is  ordinarily  carried  on ;  and  It  will  be 
regarded  as  part  of  the  servant's  contract  of 
employment  that  he  accepts  sudi  method.  In 
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such  work  the  poGslbiUty  that  the  workmai;t 
may  be  Injured  through  the  carelessness  of 
bis  foreman  or  of  fellow  workmen  in  the 
means  ased  to  make  the  place  of  su<^  em- 
ployment safe  is  one  of  the  risks  which  such 
9»rTant  assumes.  The  defendant  leHlea  upon 
this  exception  to  the  general  rule  In  the  caae 
at  bar.  This  court  has  recognized  the  doc- 
trine just  referred  to  In  Laporte  t.  Ck>ok,  21 
K.  1. 15S,  42  AU.  519.  and  Laporte  v.  Cook,  22 
K.  I.  ^i,  48  Atl.  798.  It  has  been  applied 
frequently  in  other  Jurisdictions  in  cases  In- 
volving injury  to  workmen  while  engaged 
in  the  excavation  of  trenches  or  while  at 
work  in  trenches  that  were  being  excavated. 
[7]  In  the  case  at  bar  it  must  t>e  said  that 
ihe  plalntifiT's  injuries  were  not  received  in 
cither  of  those  circumstances.  The  plaintiff 
was  not  connected  with  the  work  of  excavat- 
ing or  sheathing  the  sides  of  the  trench,  nor 
was  be  employed  in  the  trench  while  it  was 
being  prepared,  nor  did  his  work  follow  im- 
mediately after  that  of  construction.  The 
coDstmction  gang  had  completed  its  work 
and  had  gone  elsewhere;  whether  to  work 
na  some  other  irartion  of  this  water  system 
tbe  evidence  does  not  disclose.  The  trench 
in  its  completed  condition  passed  into  tbe 
sole  care  and  control  of  the  city,  and  so  re- 
mained for  at  least  two  days  before  the 
plaintiff  and  his  fellows  were  set  to  work 
there.  In  Corley  v.  Hoff,  62  N.  J.  Law,  75.S, 
42 .4tl.  731,  the  court  was  considering  the  case 
of  a  bricklayer  who  had  been  at  work  build- 
ing a  brick  sewer  at  the  bottom  of  a  trench 
while  the  work  of  excavating  and  sheathing 
the  trench  proceeded.  In  that  situation  he 
had  been  injured  as  the  result  of  a  blast 
made  by  the  workmen  who  were  carrying  on 
^he  work  of  excavation.  The  court  held  that 
in  those  circumstances  the  master  was  not 
liable,  but  in  the  course  of  its  discussion  of 
the  case  bald  that  it  could  "conceive  of  cases 
where  a  servant  following  up  work  of  other 
servants  of  the  same  master  may  be  Injured 
through  the  result  of  their  negligence  and 
.vet  have  a  remedy  against  the  master  for 
neglect  of  duty  to  use  reasonable  care  to  pro- 
vide a  safe  place  for  working."  Is  such  a 
case  presented  in  the  circumstances  of  that 
at  bar?  Would  It  be  reasonable  to  hold  that 
a  master,  engaged  In  an  undertaking  as  ex- 
tensive as  that  which  the  city  of  Pawtucket 
was  carrying  on,  could  at  Its  beginning  re- 
lieve himself  from  all  further  care  for  the 
safety  of  his  workmen,  in  every  stage  and 
<t>Ddition  of  the  work,  by  the  appointment 
of  a  competent  foreman  and  by  placing  suit- 
able material  at  their  disposal?  The  excep- 
tion, which  we  have  stated  to  the  general 
role  as  to  the  master's  duty,  only  arises  when 
the  condition  of  the  work,  the  place  in  which 
it  is  to  be  carried  on,  and  the  dangers  which 
attend  its  prosecution  are  changing  from  time 
to  time,  and  one  of  the  incidents  of  the  work 
is  to  create  the  place  In  which  It  shall  be 
<lime.  In  such  circumstances  it  Is  not  unrea- 
sonable to  require  the  servant,  when  furnish- 


ed with  snltable  material  for  that  purpose, 
to  protect  himself  from  the  varying  dangers 
which  he  himself  is  creating.  When  these 
circumstances  do  not  exist  no  basis  is  fur- 
nished for  the  exception  to  the  general  rule 
now  under  discussion. 

In  the  case  at  bar  the  place  in  which  the 
plalntlfl  and  his  fellows  were  set  to  work  on 
the  day  of  the  accident  was  not  constantly 
changing  as  their  work  progressed.  In  no 
sense  can  they  be  said  to  be  creating  a  place 
in  which  to  work  as  one  of  the  incidents  oC 
their  employment;  nor  were  they  called  up- 
on to  take  measures  for  their  own  protec- 
tion. From  the  evidence  the  Jury  would  be 
warranted  In  finding  that  the  construction 
gang  had  been  negligent  in  sheathing  the 
trench;  that  a  considerable  time  had  elaps- 
ed after  that  negligence  before  the  plaintiff 
was  sent  to  work  there;  that  during  that 
period  the  city  of  Pawtucket  had  been  in 
full  control  of  the  trench,  with  ample  oppor- 
tunity to  discover  and  remedy  any  defect 
therein,  and  to  maintain  it  in  a  safe  condi- 
tion. In  such  circumstances  the  city  should 
be  held  to  have  adopted  the  trench  as  con- 
structed and  to  have  furnished  it  to  the 
plaintiff  and  his  fellows  as  a  completed  struc- 
ture in  which  to  carry  on  their  work.  In  do- 
ing so  It  was  the  duty  of  the  city  to  use  rea- 
sonable care  to  see  that  said  trench  was  in 
suitable  condition  for  such  use.  The  evi- 
dence presented  fair  questions  to  be  submit- 
ted to  the  Jury  upon  those  issues.  Those  Is- 
sues, If  found  in  favor  of  the  plaintiff,  war- 
ranted the  application  of  the  rule  laid  down 
by  this  court  in  SJoberg  v.  Harding  Construc- 
tion Co.,  37  K.  I.  133,  90  Atl.  1075.  Kranz  v. 
Long  Island  Ry.  Co.,  123  N.  T.  1,  25  N.  E. 
200,  20  Am.  St  Rep.  716,  is  a  case  somewhat 
similar  in  Its  facts  to  that  at  bar.  In  that 
case  the  plalntlfTs  Intestate,  a  machinist  in 
the  employ  of  the  defendant,  was  set  to  work 
ui>on  water  pipes  at  the  bottom  of  a  trench 
which  had  been  opened  some  hours  before 
Iby  other  workmen  In  the  employ  of  the  de- 
fendant. While  the  plaintiff's  Intestate  was 
so  raiployed  the  sides  of  the  trench  which 
had  not  been  properly  braced  caved  in  upon 
him,  and  he  was  killed.  The  court  held  that 
its  decisions  were  adverse  to  the  view  that 
those  who  opened  the  trench  were  feUow 
servants  of  the  Intestate,  and  their  negligence, 
If  any,  was  one  of  the  risks  which  the  de- 
ceased assumed.    The  court  sald: 

"When  the  master  ordered  the  intestate  to 
perform  work  as  a  machinist  in  the  trench  open- 
ed and  prepared  for  him,  he  had  a  right  to  as- 
sume that  the  place  bai  been  made  reasonably 
safe  by  the  master  through  other  and  compe- 
tent servants  employed  by  him." 

The  opinion  of  the  court  in  McCoy  v.  North- 
ern Heating  &  Electric  Co.,  101  Minn.  234, 
116  N.  W.  488,  Is  to  the  same  effect  with 
regard  to  the  duty  of  a  master  who  sets  a 
servant  at  work  in  a  trench  which  has  been 
previously  constructed  by  other  servants  of 
the  master.  Balrd  v.  Rellly,  92  Fed.  884,  35 
CCA.  78,  involved  the  case  of  a  plaintiff 
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wbo  had  nothing  to  do  vrlth  the  cutting  of  a 
trench,  bat  waa  one  of  a  gang  set  to  lay  water 
pipes  therein.  By  reason  of  defects  in  con- 
struction due  to  negligence  of  the  construc- 
tion gang  and  its  foreman  the  trench  caved 
in  and  the  plaintiff  was  injured.  The  court 
held  that  in  these  circumstances  the  master 
was  not  relieved  of  his  duty  to  provide  a 
reasonably  safe  place  where  the  plaintiff 
should  do  his  work.  In  Hanley  v.  California 
Bridge  &  Construction  Co.,  127  Cal.  232,  59 
Pac.  577,  47  L.  K.  A.  587,  the  facts  were  that 
the  defendant  was  engaged  in  constructing 
a  tunnel  Into  the  face  of  a  rocky  bluff.  The 
plaintiff,  in  the  employ  of  the  defendant, 
while  at  work  removing  d£bris  from  the  floor 
of  the  tunnel,  was  injured  by  the  falling  of  a 
rock  from  the  side  of  the  tunnel.  In  the 
course  of  its  construction  the  face  of  the 
tunnel,  moving  forward  Into  the  rock,  had 
passed  the  place  where  the  plaintiff  was 
Injured  three  or  four  days  before  the  ac- 
cident In  these  circumstances  the  court  held 
that  the  place  where  the  rock  fell  should  be 
regarded  as  a  completed  tunnel,  and  "became 
an  appliance  or  means  furnished  by  the 
master  by  which  the  remaining  work  Is  to  be 
prosecuted."  The  court  further  held  that 
the  ordinary  rule  of  the  master's  obligation 
should  be  applied  in  favor  of  the  plaintiff  at 
work  In  such  a  completed  portion  of  the  tun- 
nel. In  somewhat  similar  circumstances  the 
same  rule  was  applied  in  Kelley  v.  Fourth  of 
July  M.  Co.,  16  Mont  484,  41  Paa  273. 

The  defendant's  motion  for  the  direction 
of  a  verdict  in  his  favor  was  properly  denied. 
There  was  evidence  upon  the  issues  in  the 
case,  which  was  properly  submitted  to  the 
Jury.  The  jury  was  very  carefully  and  cor- 
rectly instructed  with  reference  to  the  law 
applicable  to  the  questions  referred  to  It 
The  jury's  verdict  has  been  approved  by  said 
justice.  Upon  an  examination  of  the  evidence 
we  find  no  error  in  the  decision  of  said  justice 
denying  the  defendant's  motion  for  a  new 
triaL 

The  defendant's  exceptions  are  all  over- 
ruled. The  case  is  remitted  to  the  superior 
court  with  direction  to  enter  judgment  upon 
the  verdict 

VINOENT,  J.,  dissents. 


RHODE  ISLAND  HOSPITAL  TRUST  00.  v. 

BRADLEY  et  al.    (No.  399.) 
(Supreme  Court  of  Rhode  Island.    May  9,  1918.) 

On  motion  for  reargument    Motion  denied. 
For  former  opinion,  see  103  Atl.  486. 

TiUinghast  &  Collins,  of  Providence,  for 
complainant  Swan  &  Keeney,  of  Provi- 
dence, and  Herbert  A.  Rice,  Atty.  Gen.,  for 
respondents. 

PER  CURIAM.  Upon  careful  considera- 
tion of  the  motion  for  leave  to  reargue  the 


above-entitled  cause,  made  by  tbe  respondent 
Mrs.  Bradley,  and  of  the  seversl  grounds 
therefor,  filed  In  tills  court  April  24,  1918, 
we  are  of  the  opinion  that  the  same  should 
be  denied. 

We  do  not  find  In  the  brief  filed  in  support 
of  said  motion  any  grounds  stated  that  were 
not  fully  stated  and  argued  on  behalf  of  this 
respondent  before  the  court  at  the  hearing 
of  the  cause,  all  of  which  were  carefally 
considered  by  this  court  prior  to  tbe  roidi- 
tlon  of  the  opinion  herein  filed  April  17, 1913 
(103  Atl.  486) ;  nor  do  we  find  any  consideia- 
tlpns  now  urged  which  serve  to  change  that 
opinion. 

The  motion  for  leave  to  reargue  is  denied. 


DRESSLER  r.  ANDREWS.     (Na  B107.) 

(Supreme  Court  of  Rhode  Island.    May  9, 1918.) 

Sales  «=»417— Bkeach  of  Contract— Cosm- 
TiON  or  Demvert— Evidence, 
In  asBUmpgit  for  damages  for  defendant's 
breach  of  a  contract  for  the  sale  and  deliverj 
of  cows,  evidence  held  not  to  sustain  defendant's 
contention  that  tbe  sale  waa  conditioned  upon 
plainttfiCs  receiving  and  removing  them  from 
defendant's  prendses  before  a  certain  time. 

Exceptions  from  Superior  Court  Kent 
County;  John  W.  Sweeney,  Judge. 

Assumpsit  by  Max  Dressier  against  Oliver 
P.  Andrews,  alias.  Verdict  for  plaintiff,  mo- 
tion for  new  trial  denied,  and  defendant  ex- 
cepts. Exceptions  overruled  and  cause  re- 
mitted, with  directions  to  enter  Judgment  for 
plaintiff. 

Alberlc  A.  Arcfaambault  and  Raonl  Arch- 
ambanlt,  both  of  Providence,  for  plaintm. 
Frank  Steere  and  Washington  R.  Prescott, 
both  of  Providence,  for  defendant 

PE|R  CURIAM.  This  is  an  action  of  as- 
sumpsit to  recover  damages  for  an  alleged 
breach  by  the  defendant  of  a  contract  for  i 
the  sale  and  delivery  of  six  cows.  The  case 
was  tried  In  the  superior  court  before  a  Jus- 
tice thereof  sitting  with  a  Jury  and  resulted 
in  a  verdict  for  the  plaintiff  for  $58.50. 
The  defendant  filed  his  motion  for  a  new 
trial,  which  was  denied  by  said  Jnsfiee  ! 
The  case  is  before  us  upon  the  defendant's 
exception  to  said  decision  of  the  Justice,  up- 
on the  defendant's  exception  to  the  ralins 
of  said  justice  directing  the  Jury  to  find  for  j 
the  plaintiff  upon  the  question  of  liability, 
and  upon  the  defendant's  exceptions  to  cer- 
tain other  rulings  of  said  Justice  made  in 
the  course  of  the  trial. 

It  Is  the  contention  of  the  defendant's 
counsel  that  said  sale  was  conditioned  upon 
the  plaintiff's  undertaking  to  receive  said 
cows  and  remove  them  from  the  defendant's 
premises  before  a  certain  specified  Saturday 
In  June,  1916;  that  the  plaintiff  failed  to  per- 
form said  condition ;  and  that  the  defendant 
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was  justified  In  selling  the  oows  to  another 
person  on  said  Saturday.  This  dalm  made 
by  the  defoidaut's  counsel  Is  not  supported 
by  the  testimony  of  the  defendant  himself. 
According  to  his  testimony,  after  the  con- 
tract for  sale  had  been  completed  and  a  por- 
tion of  the  purchase  price  had  been  paid 
by  the  plaintiff,  the  defendant  asked  the 
plaintltF  when  he  would  come  and  get  the 
cows,  and  the  plaintiff  replied  he  would  get 
them  before  Saturday.  From  the  defendant's 
testimony  this  arrangement  was  clearly  not 
Intended  as  a  condition  of  the  sale,  but 
was  for  the  convenience  of  the  defendant. 
The  plaintiff  came  for  the  cows  on  Sunday 
morning. 

The  instruction  of  said  Justice  that  the  Ju- 
ry should  find  for  the  plaintiff  on  the  ques- 
tion of  liability  was  without  error.  There  is 
no  merit  in  the  defendant's  exceptions  to  the 
ruling  of  said  Justice  upon  the  admission  of 
testimony.  The  defendant's  requests  to 
charge  the  Jury  were  properly  denied.  They 
were  not  based  upon  any  evidence  in  the 
case.  There  is  no  error  in  the  decision  of 
said  Justice  denying  the  defendant's  motion 
for  a  new  trial. 

All  the  defendant's  exceptions  are  overrul- 
ed. The  case  is  remitted  to  the  superior 
court,  with  direction  to  enter  Judgment  for 
the  plaintiff  upon  the  verdict. 


KITCHIN  v.  BROWN.    (No.  6127.) 
(Supreme  Court  of  Bhode  Island.    May  9,  1918.) 

1.  Tbial  «=>143  —  GoNFLiCTiita  EVJDXNOB  — 
Submission  to  Jury. 

Where  evidence  is  conflicting,  it  is  properly 
lubmitted  to  the  jury. 

2.  Appeal  and  Ebror  «=9l005(3)— Confliot- 
INQ  EviDENOB— New  TbiaI/— Review. 

Where  the  evidence  was  conflicting  and  the 
verdict  was  approved  by  the  patice,  it  cannot 
be  said  he  erred  in  not  granting  a  motion  for 
a  new  trial 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Ejlmer  J.  Rath- 
bun,  Judge. 

Action  by  Daniel  Kltdiin  against  James 
Brown,  alias.  Verdict  for  plaintiff,  and  de- 
fendant brings  exceptions  to  denial  of  mo- 
tion for  new  trial  and  refusal  to  direct  a 
verdict.  Exceptions  overruled,  and  case  re- 
mitted, with  directions. 

Kaston,  Williams  &  Rosenfeld  and  Charles 
R.  Easton,  all  of  Providence,  for  plaintiff. 
Bliss  &  Walsh,  of  Providence,  for  defendant 

PER  CT^AM.  This  is  an  action  of  tres- 
pass for  assault  and  battery.  The  defend- 
ant, who  is  a  teamer,  moved  certain  furni- 
ture for  a  friend  of  the  plaintiff.  During  a 
dispute  that  arose  In  regard  to  the  payment 
for  this  service  between  the  defendant  and 
his  son  on  one  side  and  the  plaintiff  and  the 
owner  of  said  furniture  on  the  other,  the 


plaintiff  claimed  that  the  defendant  struck 
and  kidded  him,  causing  the  serious  injuries 
of  which  he  complained.  The  case  was  tried 
before  a  Justice  of  the  superior  court  sitting 
with  a  Jury,  and  resulted  in  a  verdict  for  the 
plaintiff.  The  defradant  filed  hist  motion 
for  a  new  trial,  which  was  denied  by  said 
justice.  The  case  is  before  us  ux>on  the  de- 
fendant's exception  to  this  decision  of  said 
justice  and  upon  bis  exception  to  the  refusal 
of  said  justice  to  direct  a  verdict  for  the  de- 
fendant at  the  conclusion  of  the  evidence. 

[1,2]  The  evidence  presented  at  the  trial 
was  conflicting,  and  was  properly  sulxuitted 
to  the  Jury.  The  verdict  of  the  Jury  upon 
this  conflicting  evidence  has  been  approved 
by  said  Justice.  After  an  examination  of 
the  transcript  we  cannot  say  that  said  Jus- 
tice erred  in  his  refusal  to  grant  a  new  trial. 

All  of  the  defendant's  exceptions  are  over- 
ruled. The  case  Is  remitted  to  the  superior 
court,  with  direction  to  enter  Judgment  up- 
on the  verdict 


HARRISON  V.  PEARSON.     (No.  6113.) 

(Supreme  Court  of  Rhode  Island.    May  9, 19ia) 

Appeal  and  Ebbob  iS=»1004(3)— Questions  of 
Fact— Conflicting  Evidence. 
Where  evidence  was  conflicting  as  to  ex- 
tent of  injuries  in  action  for  damages  for  as- 
sault, and  the  presiding  justice  stated  as  his 
opinion  that  substantial  justice  had  been  done, 
exceptions  to  denial  of  a  motion  for  a  new  trial 
on  the  ground  of  inadequacy  of  damages  will  be 
overmleid. 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Clhester  W.  Bar- 
rows, Judge. 

Action  of  trespass  for  assault  and  battery 
by  Alonzo  Harrison  against  Horace  A.  Pear- 
son. Verdict  for  plaintiff,  who  moved  for 
new  trial  on  the  ground  that  the  damages 
allowed  were  inadequate.  Motion  being  de- 
nied, plaintiff  brings  exceptions.  Exception 
ovemiled. 

Charles  H.  McKenna,  of  Providence,  for 
plaintiff.  Everett  D.  Higgins,  of  Providence, 
for  defendant 

PER  CURIAM.  This  Is  an  action  of  tres- 
pass for  assault  and  battery.  The  case  was 
tried  before  a  Justice  of  the  superior  court 
sitting  with  a  Jury  and  resulted  in  a  verdict 
for  the  plaintiff  for  $43.02.  The  plaintiff 
moved  for  a  new  trial  on  the  ground  that 
the  damages  awarded  were  Inadequate. 
This  motion  was  denied  by  said  Justice.  The 
case  Is  before  us  upon  the  exception  of  the 
plaintiff  to  this  decision  of  said  Justice. 

The  plaintiff  claimed  that  said  assault 
was  unprovoked,  was  committed  by  the  de- 
fendant who  was  lying  in  wait  for  the  plain- 
tiff, and  resulted  in  very  serious  injury  to 
the  plaintiff.  After  a  consideration  of  the 
evidence.  It  appears  to  us  that  the  Jury 
would  have  been  justified  in  finding  a  verdict 
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for  tbe  plaintiff  much  larger  In  amount. 
The  evidence,  however,  was  conflicting  In 
some  particulars,  and  the  Justice  who  pre- 
sided at  the  trial  stated  as  bis  opinion  that 
substantial  justice  had  been  done  between 
the  parties.  We  are  unable  to  say  that  he 
was  In  error  In  this  determination. 

The  plaintiff's  exception  is  overruled.  The 
case  is  remitted  to  the  superior  court  for 
tbe  entry  of  Judgment  on  the  verdict. 


BAI/nMOHB  TRANSIT  CO.  et  aL  ▼. 
SWINDELL.      (No.  97.) 

(Court  of  Appeals  of  Maryland.    Feb.  8,  1918.) 

1.  Carbiers  «=>306(1)— Liability  fob  Injtt- 

BIEB  TO   PABSBNGEB — SUBSIDIARY   COMPANY. 

A  street  railway  completely  controlling  tbe 
operations  of  a  bus  company  is  liable  for  the 
negligence  of  an  employ^  of  the  bus  company  re- 
sulting in  injury  to  a  passenger,  where  the  com- 
pany is  itself  liable,  and  in  an  action  against 
both  companies  a  verdict  based  on  such  negli- 
gence found  against  the  bus  company  should 
also  be  found  against  the  railway. 

2.  Appeal  and  Ebbob  «=9262(1)— Exoeftionb 
— Evidence. 

The  trial  court's  action  in  submitting  an  Is- 
sue to  the  Jur^  will  not  be  reviewed  on  appeal 
where  no  special  exception  thereto  was  taken. 

3.  Appeal  and  Ebbob  «=>880(2)— Ebbob  Not 
Affecting  Appellant — Copaett. 

An  appellant  cannot  complain  of  court's  rul- 
ings on  instructions  asked  for  by  a  codefendant 
who  did  not  join  in  appeal,  where  such  rulings 
did  not  concern  appellant's  liability  or  affect  his 
rights. 

4.  Evidence   iS=>89  —   Pbesumption   as   to 
Pkbfobmance  of  Duty. 

Where  a  law  requires  the  rear  lamp  of  mo- 
tor vehicles  to  be  lighted  one-half  hour  after 
sunset,  and  imposes  on  traCBc  officers  the  duty  of 
enforcing  this  law,  the  presumption  that  traffic 
officers  had  done  duty  and  enforced  law  is  over- 
come by  evidence  that  lamp  was  not  lighted  as 
required. 

5.  Tbiai,  «=>205— Instbuotionb— Pbovincb  of 
Court— Presumptions. 

Where  there  is  strong  evidence  to  overcome 
the  presumption  that  the  rear  lamp  of  a  tank 
wagon  was  lighted  as  required  by  the  statutes, 
and  no  evidence  in  support  thereof,  it  is  the 
conrt's  duty  to  instruct  the  jury  that  as  a  mat- 
ter of  law  such  presumption  is  without  proba- 
tive force,  and  does  not  tend  to  show  lamp  was 
lighted. 

6.  Evidence  «=>553(1)— Hypothetical  Ques- 
tions. 

The  court  properly  refused  to  permit  hypo- 
thetical questions  to  be  answered  where  they 
contained  facts  and  inferences  that  should  not 
have  been  embraced  therein. 

Appeal  from  Court  of  Common  Pleas  of 
Baltimore  Caty;  Morris  A.  Soper,  Judge. 

Action  by  J.  Rogers  Swindell  against  the 
Baltimore  Transit  Company,  the  United 
Rallw^ays  &  Electric  Company,  and  another. 
Judgment  for  plaintiff  against  the  defend- 
ant.s  named,  and  they  aiq>eal.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BURKE, 
PATTISON,  URNER,  STOCKBRIDGE,  and 
CONSTABLE,  JJ. 


Joseph  O.  France,  of  Baltimore  (J.  Pem- 
broke Thom,  of  Baltimore,  on  the  brief),  for 
appellants.  James  J.  Lindsay,  of  Baltimore, 
for  appellee. 

PATTISON,  J.  The  suit  In  this  case  was 
instituted  by  the  appellee  against  tbe  United 
.Railways  &  Electric  Company,  the  Baltimore 
Transit  Company,  and  the  American  Oil 
(Company  to  recover  for  personal  Injuries 
sustained  by  the  plaintiff  whUe  a  passenger 
of  the  Baltimore  Transit  Company.  We  will 
hereafter  refer  to  the  defendants  as  tbe 
Railways  Company,  the  Bus  Company,  and 
the  Oil  Company. 

The  trial  of  the  case  resulted  In  a  verdict 
against  the  Railways  and  the  Bus  Company, 
and  a  verdict  for  the  Oil  Company.  A  Judg- 
ment was  lentered  against  the  Railways 
Company  and  the  Bus  Company,  and  It  Is 
from  that  Judgment  that  this  appeal  Is 
taken. 

In  the  transcript  of  the  record  sent  to 
this  court  it  erroneously  appears  from  the 
caption  to  the  bill  of  exceptions  that  the  Oil 
Company  is  an  appellee  in  this  case.  The 
Judgment  was  against  the  Railways  Com- 
pany and  the  Bu.s!  Company  In  favor  of  the 
plaintiff,  and,  as  disclosed  by  the  record,  the 
appeal  was  taken  by  said  companies  from 
the  Judgment  so  entered.  The  Oil  Company 
is  in  no  way  a  party  to  this  appeal,  and  It 
will  not  be  considered  by  us  as  a  party 
thereto. 

The  appellee  about  7  o'clock  on  the  even- 
ing of  January  6,  1917,  boarded  a  north- 
bound bus  of  the  Bus  Company  at  tbe  comer 
of  Mulberry  and  Charles  streets.  The  bus 
stopped  to  exchange  chauffeurs  when  it 
reached  tbe  company's  garage  on  the  ea-^t 
side  of  Charles  street  about  midway  be- 
tween Lanvale  street  and  Lafayette  avenue. 
There  was  at  the  time  near  the  east  curb 
of  Charles  street  in  front  of  the  Auto  Serv- 
ice Company's  garage  adjacent  to  and 
north  of  the  Bus  Company's  garage  a  tank 
wagon  facing  northward,  delivering  gasoline 
to  the  Auto  Service  Company.  The  gaso- 
line was  being  drawn  from  the  tank  wagon, 
through  a  spigot,  into  five-gallon  cans  and 
then  emptied  in  a  funnel  placed  In  an  open 
pipe  in  the  sidewalk  that  led  to  the  gasoline 
tank  of  the  Auto  Service  Company.  Two 
cans  were  being  used.  When  one  was  filled. 
it  was  taken  from  the  spigot,  and  an  empty 
can  was  hung  thereon,  and  left  there  with 
the  spigot  partially  turned.  The  full  can 
was  then  carried  a  few  feet  away,  and  its 
contents  emptied  in  the  funnel.  The  can 
was  then  returned  to  the  wagon,  and  when 
tbe  one  upon  the  spigot  was  full  it  was  re- 
moved, and  the  empty  can  took  its  place. 

The  relief  chauffeur,  after  entering  the 
bus  and  closing  its  door,  took  bis  seat  upon 
the  left  side  thereof,  and  headed  his  bus 
diagonally  across  the  north-bound  track  <>f 
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the  Railways  Company  to  get  around  the 
tank  wagon,  which  was  15  or  20  feet  in  front 
of  lilm.  He  was  upon  the  track,  and  was 
taming  the  front  wheels  of  the  bns  up  the 
track,  when  it  was  suddenly  struck  upon  the 
left  side  near  the  rear,  by  a  north-bound 
car  of  the  Railways  Company.  The  effect 
of  tlie  collision  was  to  cause  the  hood  of  the 
bus  to  strike  the  side  of  the  tank  wagon 
near  Its  rear,  and,  as  one  of  the  witnesses 
expresfied  it.  "in  the  time  it  takes  to  count 
three"  flames  burst  out  around  the  hood  and 
between  it  and  the  glass  shield;  or,  as  an- 
other witness,  who  was  a  passenger  in  the 
bus,  testified: 

"Immediately  after  the  collision  with  the 
tank  waKon  there  was  a  tremendous  blaze  in 
front  of  the  machine,  right  outside  of  the  hood, 
between  it  and  the  front  glass  of  the  bus.  The 
flame  was  instantly  of  larfce  volume,  and  went 
in  the  air  probably  five  or  six  feet,  and  so  quick- 
ly that  the  people  who  had  started  toward  the 
door  at  the  front  of  the  bns  to  make  their  exit 
at  that  point  could  not  Ket  out  at  that  door. 
They  then  rushed  toward  the  emergency  door 
at  the  rear  of  the  bus,  but  were  unable  to  get 
it  open  although  they  were  assisted  by  persons 
on  that  street"  They  were  told  to  beat  the 
door  open.  This  they  tried  to  do,  but  failed  in 
their  efforts.  At  this  time  "the  gasoline  was 
running  down  all  over  the  car,  and  it  was  all 
ablaze  all  over  the  rif^ht  hand  side.  The  bus 
was  like  a  furnace :  it  was  absolutely  unbeara- 
ble; and  the  gasoline  was  coming  through  the 
floor." 

The  chauffeur  immediately  after  the  colli- 
sion made  his  escape  through  the  front  door 
of  the  Iras,  but,  as  we  have  stated,  the  means 
of  escape  through  that  door  was  almost 
instantly  closed  to  the  passengers  because  of 
the  flames.    The  plaintiff  testified: 

"That  the  machine  was  covered  with  fire  all 
around  it.  down  the  right  side  and  the  left  side, 
and  T  tamed  and  loolced  to  the  rear,  and  I  could 
see  the  men  in  the  rear  of  the  machine  fighting 
to  get  the  rear  door  open,  but  there  was  a 
seat  across  there,  it  was  covered,  and  they  could 
not  get  it  open." 

He  finally  got  through  one  of  the  windows, 
but  in  making  his  escape  had  to  pass  through 
the  flames  upon  the  outside.  He  was  badly 
burned,  and  was  in  the  hospital  for  nine 
weeks  suffering  great  pain  and  discomfort 
from  his  bums.  The  physician  who  attended 
him  testified  that  he  was  permanently  Injur- 
ed ;  that  there  was  a  "partial  destruction  of 
the  external  ear,"  and  an  injury  to  the  nose ; 
that  the  scars  upon  his  face,  neck,  and  other 
parts,  of  bis  body  were  permanent;  that  his 
right  forearm  was  much  smaller  than  bis 
left  as  a  result  of  the  injury,  although  be 
anticipated,  or  at  least  hoped  for,  a  redevel- 
opment of  the  arm ;  but  that  he  was  perma- 
nently injured  and  disabled  In  his  right 
hand. 

There  are  a  number  of  exceptions  to  the 
evidence  taken  by  each  of  the  appellants, 
and  one  Jointly  taken  by  them  to  the  ruling 
of  the  court  upon  the  prayers.  The  excep- 
tion to  the  prayers  includes  the  action  of 
the  court  upon  the  granted  prayersr  of  the 
Oil  Company. 


The  plaintiff  asked  for  one  Instractlon, 
which  was  granted.  The  Railways  Company 
offered  14  prayers,  all  of  which- were  reject- 
ed. The  Bus  Company  offered  18.  Of  these 
Nos.  1.  2.  8,  4,  4%,  5,  5%,  6,  7,  7%,  9,  10,  11, 
12,  12%,  and  IS  were  rejected,  and  Nos.  8 
and  14  were  granted  as  modified.  The  Oil 
Company's  ninth,  eleventh,  and  twenty- 
seventh  prayers  were  granted  as  submitted, 
and  its  eighth,  twMity-seventh,  and  thirty- 
first  and  A  prayers  were  granted  as  modified. 

[1]  The  court  by  the  Oil  Company's  A 
prayer  directed  the  jury: 

That,  if  they  should  believe  from  the  evidence 
"that  the  Baltimore  Transit  Company  was  con- 
trolled in  its  operations  by  the  United  Rail- 
ways, then,  if  the  jury  finds  a  verdict  against 
the  Baltimore  Transit  Company,  they  must  also 
find  against  the  United  R^ways,  even  thoogh 
they  find  no  negligence  on  the  part  of  the  mo- 
torman  of  the  trolley  car,"  etc. 

The  court  having  taken  this  view  of  the 
liability  of  the  Railways  Company,  It  reject- 
ed Its  prayers  by  which  the  plaintiff's  right 
to  recover  against  It  depended  upon  the  ex- 
istence of  negligence  on  the  part  of  that 
company. 

[2]  The  evidence  of  Mr.  Thorn,  we  think, 
was  legally  suflBcient  to  go  to  the  jury  as 
tending  to  show  that  the  Bus  Company  was 
controlled  in  its  operations  by  the  Railways 
Company;  but,  should  it  be  otherwise  re- 
garded, the  prayer  for  sruch  reasons  cannot 
be  held  bad,  as  there  was  no  special  excep- 
tion taken  to  it 

The  law  as  stated  in  this  prayer  is,  in  our 
opinion,  in  full  accord  with  the  rule  of  law 
laid  down  in  Foard  v.  State  of  Maryland, 
219  Fed.  820,  135  C.  O.  A.  497,  and  the  cases 
there  dted.  We  therefore  And  no  error  in 
the  court's  rulings  in  granting  the  Oil  Com- 
pany's A  prayer  and  in  rejecting  the  prayers 
of  the  Railways  Company. 

rs]  The  eighth  prayer  of  the  Oil  Company 
correctly  states  the  law  with  reference  to  its 
duty  in  the  delivery  of  gasoline,  and  the 
law  as  to  the  burden  of  proof  Is  properly  stat- 
ed by  Its  ninth  prayer ;  but  the  appellant  can- 
not complain  of  the  granting  of  these  prayers, 
as  they  in  no  manner  touch  their  liability, 
or  in  any  way  impr<^)erly  aiffect  them  in 
making  their  defcn.se  to  the  action. 

By  the  thirty-first  prayer  of  tl»e  Oil  Com- 
pany the  jury  were  told  that  there  was  no  le- 
gally sufficient  evidence  to  show  that  the 
tall  lamp  on  the  tank  wagon  was  lighted 
at  the  time  of  the  accident,  and  that  they 
were  to  consider  all  the  evidence  in  relation 
to  the  same  merely  as  illustrating  the  in- 
flammable character  of  the  gasoline  and  gas- 
oline vapor. 

[4, 5]  It  is  contended  by  tlie  appellants 
that  there  was  evidence  legally  sufficient  to 
go  to  the  Jury  as  tending  to  show  that  the 
lamp  upon  the  rear  of  the  tank  wagon  was 
lighted  at  the  time  of  the  accident  This 
contention  Is  not  made  upon  the  statement 
of  any  witness  that  he  saw  the  lamp  lighted 
at  such  time,  but  upon  the  presumption  that 
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Imhoff,  the  chauffeur  upon  the  tank  wag<m, 
and  the  traffic  officers  ot  the  city  had  done 
their  duty;  It  being  the  duty  of  the  chauffeur, 
under  the  statute  of  the  state  (Acts  1916,  e 
687,  (  1  [sec.  148]),  to  light  the  lamps  of  his 
tank  wag<m  one-half  hour  after  sunset,  and 
the  duty  of  the  traffic  officers  to  enforce  that 
law. 

Imhoff,  the  chauffeur  of  the  tank  wagon, 
testified  that  he  left  South  Baltimore  with 
a  full  load  of  1,500  gallons  of  gasoline;  that 
he  made  several  stops.  Just  where  he  could 
not  at  the  time  recall,  before  he  reached  the 
Auto  Service  station,  where  the  accident  oc- 
curred. Before  going  to  the  last-named  place 
he  went  to  the  Imperial  Garage  which  ad- 
joins the  Auto  Service  station.  They  told 
him  at  that  place  that  they  did  not  want  any 
gasoline.  He  then  called  Mr.  Blausteln  of 
the  Oil  Company,  over  the  phone,  but  the 
lines  were  busy,  and  he  could  not  get  him. 
After  waiting,  however,  about  one-half  hour, 
he  called  him  again,  and  finally  got  blm, 
and  was  told  by  him  to  call  at  the  Auto  Serv- 
ice Company's  station.  He  Tmade  Inquiry  at 
that  place,  and  learned  that  they  wanted 
gasoline,  but  he  had  to  wait  15  or  20  minutes 
for  some  one  to  "check"  the  quantity  as  It 
was  delivered  to  the  company.  Mr.  Stevens 
finally  came  out,  and  the  witness  proceeded 
to  deliver  the  gasoline. 

Upon  cross-examination  the  witness  testi- 
fied that  he  left  Hanover  street  at  about  3 
o'clock  in  the  afternoon,  stopped  at  a  num- 
ber of  places,  did  not  then  recall  Just  where 
he  stopped,  or  when  he  arrived  at  or  near 
the  scene  of  the  accident,  "but  it  was  Just 
before  dark."  At  that  season  of  the  year 
he  supposed  it  wss  dark  about  half  past  5  or 
quarter  of  6  o'clock;  that  "about  half  past 
6  or  20  minutes  of  7,  somewhere  along  there," 
he  commenced  delivering  the  gasoline  to  the 
Auto  Service  Company,  and  "the  accident 
occurred  about  quarter  of  7"  o'clock.  He 
stated  that  he  did  not  want  to  light  the  lamp 
until  be  had  finished  delivering  gasoline; 
that  Mr.  Blausteln  had  directed  him  not  to 
have  the  rear  lamp  burning  at  such  times. 
It  is  true  that  he,  in  answer  to  a  question 
upon  cross-examination,  said: 

"Well,  the  fire  occurred,  then,  you  know,  and 
I  just  lit  my  rear  lamp  when  I  drove  down  to 
the  place,  you  know.  "The  back  lamp  was  burn- 
ed ;  I  could  not  light  that ;  that  was  out,  you 
know,  before  the  fire  started,  but  it  was  burn- 
ed ;  I  could  not  liKht  it  afterwards.  The  glass 
was  busted  out  of  it,  and  it  was  damaged." 

The  answer  clearly  shows  the  confusion  of 
the  witness,  and  It  Is  hard  to  ascertain  Just 
what  he  meant  by  it  but  the  confusion  as 
to  its  meaning  Is  cleared  away  by  his  answer 
to  the  following  question  asked  by  the  coun- 
sel for  the  Bus  Company: 

"Have  you  any  independent  recollection  as  to 
whether  or  not  on  this  night  you  actually  light- 
ed that  lamp,  or  did  not  light  the  lamp,  or  as 
to  whether  you  put  it  out  or  did  not  put  it  out. 
or  are  you  testifying  as  to  what  you  would  do 
in  accordance  with  Mr.  Blaustein's  orders?" 


He  answered: 

"I  did  not  have  it  lit  at  that  time ;  I  did  not 
light  it  at  aU  that  night." 

The  presumption  contended  for  by  the  ap- 
pellants in  this  case  that  the  lamp  upon  the 
rear  of  the  tank  wagon  was  lighted  at  the 
time  of  the  accident,  arising  from  the  far- 
ther presumption  that  the  <diaufreur  and  the 
traffic  officers  of  the  dty  faithfully  executed 
the  duties  with  which  they  were  charged  on 
that  occasion,  is  a  mere  arbitrary  rule  of 
law,  and,  it  being  unsupported  by  any  evi- 
dence that  said  lamp  was  at  that  time  lighted, 
and  opposed  by  the  positive  evidence  of  the 
chauffeur  that  It  was  not  lighted  at  any  time 
on  the  evening  of  the  accident,  it  was  the 
duty  of  the  court  below  to  bold  as  a  matter 
of  law  that  such  presumption  was  without 
probative  force,  and  to  refuse  to  submit  it 
to  the  Jury  as  tending  to  show  that  said 
lamp  was  lighted  at  such  time.  Spaulding 
V.  Chicago  &  N.  W.  Ry.  Co.,  33  Wis.  582; 
9  Enc.  of  Evidence,  885  and  886,  and  cases 
cited  in  notes  thereto. 

We  find  nothing  in  the  instructions  of  the 
court  contained  in  the  Oil  Company's 
eleventh  and  twenty-seventh  prayers  of 
which  the  appellants  can  rightfully  com- 
plain.   The  law,  we  think,  is  correctly  stated. 

The  plaintiff's  prayer,  which  is  the  usual 
damage  prayer  in  cases  of  this  character, 
properly  states  the  law  as  to  damages. 

We  also  find  no  error  In  the  court's  re- 
fusal to  grant  the  Bus  Company's  first 
prayer. 

The  Bus  Company's  prayers  2,  4.  4V4,  6, 
5%,  and  6  were  all  properly  refused,  as  there 
was  noi  legally  sufficient  evidence  of  a  lighted 
lamp  upon  the  rear  of  the  wagon  at  the  time 
of  the  accident. 

We  discover  no  error  In  the  rulings  of  the 
court  in  refusing  the  Bus  Company's  pray- 
ers 7,  714.  and  13.  and  what  we  have  said  in 
discussing  the  Oil  Comiiany's  thirty-first 
prayer,  as  to  the  legal  presumption  that  the 
lamp  upon  the  rear  of  the  tank  wagon  was 
lighted  on  the  evening  of  the  accident,  ap- 
plies to  prayers  9,  10,  11,  12,  and  12%  of 
the  Bus  Company,  nor  do  we  find  any  error 
in  the  court's  action  in  granting  the  eighth 
and  fourteenth  prayers  as  modified. 

There  was  no  error  in  the  court's  rulings 
on  the  Railways  Company's  first  exception, 
nor  was  there  any  error  in  the  court's  rul- 
ing on  its  second  exception,  for  the  rea- 
sons stated  In  sustaining  the  rulings  of  the 
court  In  refusing  the  Bus  Company's  prayers 
2,  4,  4%,  5,  5Vj.  and  6.  Its  third  exception 
was  to  the  refusal  of  the  court  to  admit  in 
evidence  an  ordinance  of  the  city  regulat- 
ing the  storage  and  transmission  of  gasoline 
in  garages,  gasoline  stations,  etc.,  in  the  <ity 
of  Baltimore.  After  a  careful  reading  of  the 
ordinance,  we  discover  no  error  in  the  court's 
ruling  upon  this  exception.  Its  fourtli,  fifth, 
and  sixth  exceptions  were  not  passed,  but 
the  court,  we  think,  ruled  properly  thereon. 
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The  conit's  mlinga  upon  Its  eeventh,  elgbtli, 
nintb,  and  tenth  exceptions  were  correct  in 
view  of  wbat  we  have -said  as  to  the  action 
■  of  the  court  in  granting  the  Oil  Company's 
A  prayer. 

The  Bus  Company's  first,  second,  and 
seventh  prayers  are  not  pressed,  and  we  find 
no  error  in  the  court's  rulings  upon  the  same. 

[I]  Its  third,  fonrth,  fifth,  and  sixth  ex- 
ceptions are  to  the  refusal  of  the  cQurt  to 
permit  certain  hypothetical  questions  to  be 
answered.  The  court's  action  thereon,  we 
think,  was  correct;  one  "of  the  objections 
thereto  being  that  the  questions  contain  facts 
or  inferences  that  should  not  have  been  em- 
braced therein. 

As  we  find  no  error  In  the  rulings  of  the 
court,  we  will  aflDrm  the  Judgment  of  the 
court  below. 

Judgment  aflirmed,  with  costs  to  the  ap* 
pellee. 


STATE  T.  CASH.     (No.  88.) 
(Court  of  Appeals  of  Maryland.    Feb.  1,  1018.) 

1,  CONBTITDTIONAI,  IiAW  €=s>42— PEBSONS  BK- 

TiTLED  TO  Object. 
One  not  discriminated  against  cannot  raise 
the  point  that  a  statute  discriminates  between 
residents  and  nonresidents  of  the  state. 

2.  Statutes  'g=»121(l)  — TrrLE  — VAUDrrr  — 
"Firms"— "Pekson." 

Acts  1916,  c.  704,  §  184,  requiring  a  license 
from  any  "person,  firm  or  corporation"  en- 
gaged in  construction  work,  is  not  invalid  under 
Const,  art.  3,  §  29,  as  not  being  within  the 
title  of  the  act,  which  recites  that  it  applies  to 
"construetion  firms  or  companies,"  when  inter- 
preted under  Code  Pub.  Civ.  Laws,  art.  1,  §  7, 
providing  that  the  singular  always  includes  the 
plural,  and  vice  versa,  except  where  such  con- 
struction would  be  unreasonable;  "firms,"  as 
used  in  the  title,  being  the  plural  of  "person." 
[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Firm; 
Person.] 

Appeal  from  Circuit  (Jourt,  Carroll  Coun- 
ty; Wm.  H.  Forsythe,  Jr.,  Judge. 

Paul  Case  was  indicted  for  carrying  on  the 
business  of  construction  without  a  license. 
From  a  Judgment  sustaining  defendant's  de- 
norrer  to  the  indictment,  the  State  appeals. 
Beversed  and  remanded. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COD,  BURKE,  THOMAS,  UKNEB,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

Philip  B.  Perlman,  Aast  Atty.  Gen.,  and 
Albert  O.  Ritchie,  Atty.  Gen.  (William  L.  Sea- 
brook,  States  Atty.,  of  Westminster,  on  the 
brief),  for  the  State.  F.  Neal  Parke,  of  West- 
minster (James  A.  C.  Bond,  of  Westminster, 
on  the  brief),  for  appellee. 

CONSTABLE,  J.  The  appeUee,  a  resident 
builder  of  Carroll  county,  was  indicted  under 
section  184  of  chapter  704  of  the  Acts  of 
1916,  for  carrying  on  the  business  of  con- 
struction without  having  first  taken  out  a 
license.     He   demurred   to  the  indictment. 


which  the  lower  court  sustained,  and  from 
the  Judgment  entered  the  state  appealed. 

The  act  la  a  lengthy  one,  and  we  will  set 
out  only  such  portions  of  It  as  are  applicable 
for  this  decision: 

"An  act  to  repeal  and  re-enact  with  amendments 
section  59   of  article  56  of  the  Annotated 
Code  of  Maryland,  title  'Licenses,'   subtitle 
Traders,'   and   also   sections  108,   109,   110 
and  111  of  said  artide  56,  title  'Licenses,' 
subtitle  'Shows  and  Theatrical  Elxbibitions,' 
and    to   add   twenty-five  additional    sections 
to  said  article  56  of  the  Annotated  Code  of 
Maryland,  to  follow  section  163,  and  to  be 
known  as  sections  164,  165,  166,  167,  168, 
169,  170,  171,  172,  173,  174,  175,  176,  177, 
178,  179,  180,  181,  182,  183,  184,  185,  186, 
187  and  188,  said  new  sections  providing  for 
the  licensing  of  detective  agencies  and  agents, 
moving  picture  shows  and  carnivals,  garages, 
cash   registers,   and  adding  macliines,   type- 
writing   machines,     commercial,    mercantile 
and  mutual  protective  agencies,  intelligence 
offices  and   employment  agencies,  laundries^ 
Junk  dealers,  trading  stamp  companies,  whole- 
sale dealers  in  farm  machinery,  soda  water 
fountains,    livery    stables,    bowling   saloons, 
storage   warehouses,   check  rooms,   cleaning, 
dyeing  and  pressing  companies,  shocsbining 
parlors  and  hat  cleaning  establishments,  res- 
taurants or  eating  places,  plumbers  and  gas 
fitters,  eon$tniotion  firm»  or  companies,  non- 
resident wholesale  tebacco  dealers  and  non- 
resident wholesale  liquor  dealef's. 
"Section  1.  Be  it  enacted  by  the  General  As- 
sembly of  Maryland,  that  section  50  of  article 
56  of  the  Annotated  Code  of  Maryland,  title 
'Ucenscs,'   subtitle   'Traders,'   and  also   sections 
108,  109,  110  and  111  of  said  article  56,  title 
'Licenses.'  subtitle  'Shows  and  Theatrical  Ex- 
hibitions,' be  and  the  same  are  hereby  repealed 
and  re-enacted  with  amendments,  and  that  twen- 
ty-five additional  sections  are  hereby  added  to 
said  article  56  to  follow  section  163.  and  to  be 
known  as  sections  164,  165,  166,  167,  168,  169, 
170,  171,  172,  173,  174,  175.  176,  177.  178,  179. 
180,  181,  182,  183,  184,  185,  186.  187  and  188. 
said  new  sections  providing  for  the  licensing  of 
detective  agencies   and   agents,   moving  picture 
shows  and  carnivals,  garages,  cash  registers  and 
adding  machines,  typewriting  machines,  commer- 
cial, mercantile  and  mutual  protective  agencies, 
intelligence    oESces    and    employment    agencies, 
laundries,  junk  dealers,  trading  stamp  compa- 
nies, wholesale  dealers  in  farm  machinery,  soda 
water  fountains,  livery  stables,  bowling  saloons, 
storage  warehouses,  check  rooms,  cleaning,  dye- 
ing and  pressing  companies,  shoeshlning  parlors 
and  hat  cleaning  establishments,  restaurants  or 
eating  places,  plumbers  and  gas  fitters,  oonattMO- 
tion  firms  or  companies,  nonresident  wholesale 
tobacco  dealers  and  nonresident  wholesale  liq- 
uor dealers,  said  amended  sections  and  new  sec- 
tions to  read  aa  follows: 

•  •••••• 

"Construction  Firms  or  (Tompaides. 

"  '184.  Any  per»on,  firm  or  corporation  accept- 
ing orders  or  contracts  for  doing  any  work  on 
or  in  any  building  or  structure,  requiring  the 
use  of  paint,  stone,  brick,  mortar,  wood,  cement, 
structural  iron  or  steel,  sheet  iron,  galvanized 
iron,  metallic  piping,  tin,  lead,  electric  wiring 
or  other  metal,  or  any  other  building,  material, 
or  who  shall  accept  contracts  to  do  any  paving 
or  curbing  on  sidewalks  or  streets,  public  or 
private  property,  using  asphalt,  brick,  stone,  ce- 
ment, wood  or  any  composition,  or  who  shall 
accept  an  order  for  or  contract  to  excavate 
earth,  •  •  *  or  other  material  for  founda- 
tions or  any  other  purpose,  or  who  shall  accept 
an  order  or  contract  to  construct  any  sewer  of 


C=>For  other  cases  see  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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stone,  brick,  terracotta,  or  other  material,  shall 
be  deemed  to  be  carrying  on  the  bnsineas  of  con- 
•traction. 

"  'Kach  foreign  construction  company,  firm  or 
person  with  its  chief  office  outside  of  this  state, 
operating  or  doing  business  in  this  state,  di- 
rectly or  by  agent,  or  by  subletting  contract, 
shall  before  doing  so,  take  ont  a  license  there- 
for and  pay  an  annual  license  fee  of  $60.00  if 
operating  in  the  city  of  Baltimore,  and  the  like 
amount  of  $50.00  in  each  county  of  this  state 
in  which  said  perton,  firm  or  corporation  shall 
operate. 

"  'Kach  resident  person,  firm  or  domestic  con- 
struction company  and  each  foreign  construc- 
tion company,  having  its  chief  office  in  this 
state,  who  shaU  carry  on  the  business  of  con- 
struction as  mentioned  in  this  section,  shall  be- 
fore doing  so,  first  take  out  a  license  therefor 
and  pay  an  annual  license  fee  of  $10.00,  if 
operating  in  the  city  of  Baltimore,  and  the  like 
amount  of  $10.00,  if  operating  in  each  county 
of  this  state  in  which  said  perton,  firm  or  do- 
mestic corporation  shall  operate ;  provided,  how- 
ever, this  section  shall  not  apply  to  pertont, 
firms  or  corporations  doing  a  construction  busi- 
ness the  gross  amount  of  whose  orders  accepted 
and  executed  does  not  exceed  five  thousand 
doUars  ($5,000)  per  annum.'  " 

[1]  Natnrally  tbe  first  question  that  would 
seem  to  arise  would  be  whether  section  184  is 
unconstitutional  because  It  imposes  on  a  non- 
resident a  higher  license  fee  than  is  exacted 
of  a  resident,  and  therefore  creates  such  a 
discrimination  between  residents  and  non- 
residents as  is  forbidden  by  the  Constitution 
of  the  United  States.  The  ai^ellee,  howeyer, 
practically  concedes  that  this  question  cannot 
be  raised  by  him,  since,  being  a  resident  and 
a  party  not  discriminated  against,  he  cannot 
take  advantage  in  this  court  of  that  point, 
for  his  rights  are  not  affected.  This  court 
has  adopted  this  rule  in  several  cases,  and 
it  is  not  open  to  question  now.  Steel  Co.  v. 
Equitable  Society,  113  Md.  77,  77  Atl.  255; 
Bettendorf  Axle  Co.  v.  Field,  114  Md.  487, 
79  Atl.  724;  Joestlng  v.  Baltimore,  97  Md. 
594,  55  Atl.  456;  Phinney  v.  Sheppard  & 
Enoch  Pratt  Hospital,  88  Md.  639,  42  AU. 
58;  Red  River  Valley  Bank  v.  Craig,  181 
D.  S.  558,  21  Sup.  Ct  703,  46  L.  Ed.  994; 
Lampasas  v.  Bell,  180  U.  S.  288,  21  Sup.  Ct 
368,  45  L.  Ed.  527. 

[2]  The  appellee  does  contend,  however, 
that  section  184  is  void,  because  In  conflict 
with  section  29  of  article  3  of  the  Maryland 
Constitution,  requiring  that  every  law  shall 
embrace  but  one  subject  and  that  shall  be 
described  in  Its  title.  The  point  is  that  the 
title  of  the  act,  in  describing  to  what  busl- 
nes.ses  the  act  shall  apply,  mentions  among 
other  businesses  "construction  firms  or  com- 
panies," while  In  the  section  under  considera- 
tion the  provisions  are  made  applicable  to 
any  "person,  firm  or  corporation."  There 
have  been  many  decisions  of  this  court  ex- 
plaining, upholding,  and  ^ifordng  this  sec- 
tion of  the  Constitution,  and  It  has  always 
been  regarded  as  one  of  the  wisest  provisions 
of  that  instrument  for  protecting  the  public 
from  vicious  legislation.      We  have  not  been 


able,  however,  to  find  any  case  which  goes  to 
the  length  here  omtended  for,  and  we  do  not 
think  there  is  any  such  case.  We  are  of  the 
opinlcm  that  the  question  Is  settled  by  section 
7  of  article  1  of  the  Code,  being  one  of  the 
rules  of  interpretation.     It  Is  as  follows: 

"The  singular  always  includes  the  plural,  and 
vice  versa,  except  where  such  construction 
would  be  unreasonable." 

The, word  "firms,"  as  used  In  the  title,  is 
the  plural  of  "person,"  and,  under  the  role, 
includes  It,  if  to  so  construe  it  Is  not  un- 
reasonable. That  It  Is  not  unreasonable  is 
apparent  from  the  scope  of  the  whole  act 
In  fact.  It  would  be  unreasonable  to  suppose 
that  the  Legislature,  In  providing  for  an  in- 
crease In  the  revenues  of  the  state,  through 
additional  license  fees,  would  have  intended 
to  tax  firms  and  corporations  for  the  privi- 
lege of  constructing  buildings,  and  at  the 
same  time  allow  individuals  to  exercise  the 
same  right  free  of  cost  We  are  of  the  opin- 
ion that  the  act  does  not  conflict  with  the 
Constitution  in  respect  to  the  title,  and  will 
therefore  reverse  the  Judgment  for  error  in 
sustaining  the  demurrer. 

Judgment  reversed,  with  costs  to  the  state, 
and  case  remanded. 


STATE  V.  MERCER.    (No.  87.) 

(Ck>urt  of  Appeals  of  Maryland.    Feb.  1,  1918.) 

Licenses  «=»7(6)  —  Attctioneerb  —  VAUnrrr 
or  Statutes — Uniformity. 
Acts  1914,  c.  633,  requiring  citizens  of  the 
state,  nonresidents  in  Carroll  county,  to  pay  a 
license  fee  of  $25  to  act  as  auctioneers,  and  • 
fee  of  $60  for  nonresidents  of  the  state,  is  in- 
valid, not  being  a  police  regulation,  but  an  at- 
tempt to  secure  a  monopoly  for  the  auctioneer 
residing  in  Carroll  county,  and  hence  not  based 
on  a  uniform  classification. 

Appeal  from  Circuit  Court,  Carroll  Coun- 
ty;  Wm.  H.  ]BV)rsythe,  Jr.,  Judge. 

"To  be  officially  reported." 

Edgar  T.  Mercer  was  Indicted  f&r  violat- 
ing a  statute,  requiring  auctioneers  to  be  li- 
censed. From  a  Judgment  sustaining  de- 
fendant's demurrer,  the  State  appeals.  Af- 
firmed. 

Argued  before  BOTD,  C.  J.,  and  BRIS- 
COE, BURKE,  THOMAS,  DRNER,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

Philip  B.  Perlman,  Asst  Atty.  Gen.,  and 
Albert  G.  Ritchie,  Atty.  Gen.  (William  L. 
Seabrook,  State's  Atty.  for  Carroll  C!o\mty, 
of  Westminster,  on  the  brief),  for  the  State. 
Alexander  H.  McCormlck  and  Ouy  W.  Steele, 
both  of  Westminster  (James  H.  Steele,  of 
Westminster,  on  the  brief),  for  appellee. 

CONSTABLE,  J.  The  appellee  was  indict- 
ed In  the  circuit  court  for  Carroll  county  for 
an  alleged  violation  of  the  provisions  of  chap- 
ter 633  of  the  Acts  of  1914,  a  local  law  of 
that  county.    Tlie  act  is  as  follows: 
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"An  act  to  regulate  the  licenaing  of  anctioneers 
ID  CarroU  county. 

"Section  1.  Be  it  enacted  by  the  General  As- 
sembly of  Maryland,  that  no  person  not  a  resi- 
dent of  said  county  shall  be  entitled  to  engage 
in  business  as  an  auctioneer  in  CarroU  county 
unless  he  shall  have  first  taken  out  a  license  as 
hereinafter  provided. 

"Sec.  2.  And  be  it  farther  enacted,  that  it 
shall  be  the  duty  of  the  clerk  of  the  circuit 
TOurt  of  said  county  to  issue  auctioneer  licenses 
to  such  persons  as  may  apply  for  and  be  entitled 
to  them  under  this  act,  and  according  to  the 
conditiona  and  provisions  of  this  act;  the 
amnnnt  so  received  from  said  licenses  to  be  paid 
to  the  board  of  county  school  commissioners  of 
Carroll  county  to  be  credited  by  them  to  the 
school  fund  of  said  county. 

"Sec.  3.  And  be  it  enacted,  that  such  appli- 
cant for  such  license  shall  pay  the  yearly  sum  of 
twenty-five  dollars  ($26)  if  he  be  a  resident  of 
the  state  of  Maryland  outside  of  said  county; 
and  the  sum  of  fifty  dollars  ($50)  if  he  be  not 
a  resident  of  this  state;  and  no  bcense  shall  be 
israed  by  said  derk  of  said  county  to  any  per- 
son untL  the  aforesaid  license  fee  shall  have 
been  paid  and  until  such  person  has  made  oath 
aa  to  his  place  of  residence. 

"Sec.  4.  And  be  it  enacted,  that  eveir  person 
condncting  a  sale  as  auctioneer  in  Tiolation  of 
section  1  of  thte  act  shall  be  guilty  of  a  misde- 
meanor and  upon  conviction  thereof  before  a 
justice  of  the  peace,  be  fined  not  less  than  ten 
dollars  and  not  more  than  fifty  dollars  in  the 
discretion  of  the  justice  of  the  peace  or  court, 
the  party  so  convicted  shall  have  the  right  of 
appeal  to  the  circuit  court  for  Carroll  county, 
ud  in  default  of  the  payment  of  said  fine  and 
cost  of  prosecntion,  by  the  person  so  convicted, 
he  shall  be  sentenced  to  imprisonment  in  the 
county  jail  for  a  period  of  not  exceeding  thirty 
days. 

"Sec.  5.  And  be  it  enacted,  that  this  act  shall 
take  effect  from  the  first  day  of  May,  A.  D. 
1914." 

The  appellee,  a  resident  of  Frederick  coun- 
ty, was  indicted  for  conducting  a  sale,  as 
auctioneer  in  Carroll  county,  notl  having 
first  taken  out  a  license  to  engage  in  tbat 
Imslnesa  in  that  county.  He  demurred  to 
the  indictment  upon  the  ground  that  the  act 
was  void,  contravening  section  2  of  article  4 
and  section  1  of  the  Fourteenth  Amendment 
to  the  Constitution  of  the  United  States. 
The  lower  court  sustained  the  demurrer,  and, 
(or  the  Judgment  entered  thereon,  the  state 
appealed. 

It  is  claimed  on  behalf  of  the  state  that 
this  act  was  passed  In  virtue  of  the  police 
power  of  the  state.  While  It  Is  true  that  It 
has  long  been  acknowledged,  universally, 
tbat  the  licensing  of  auctioneers  may  be 
brought  under  the  police  powers,  yet  that 
tact  does  not  permit  a  Legislature  to  enact, 
under  the  guise  of  the  power,  an  act  which 
shows  upon  Its  face  that  It  has  no  relation 
to  the  protection  of  the  public,  and  claims 
for  It  the  characteristics  which  go  with  a 
law  validly  passed  In  the  exercise  of  that 
power.  And  It  is  plain  from  a  reading  of  the 
statute  in  question  that  the  object  of  the 
legislation  was  but  one,  and  that  was,  to 
afford  to  the  residents  of  Carroll  county  In 
the  auctioneering  business  an  advantage  over 
auctioneers,  both  within  the  state  but  out- 
side of  the  limits  of  Carroll  and  those  with- 


out the  limits  of  the  state.  It  Is,  In  fiict,  not 
a  police  regulation,  but  a  trade  regulation. 
We  had  very  recently  to  consider  the  va- 
lidity of  the  act  requiring  licenses  to  be  ob- 
tained by  Junk  dealers  throughout  the  state, 
the  size  of  the  fee  for  such  licenses  being 
based  upon  the  population  of  the  dtles  or 
counties.  State  v.  Shapiro,  reported  In  101 
Atl.  703.  Judge  TTrner,  speaking  for  the 
court,  had  this  to  say:  , 

"The  Legislature  is  under  no  constitutional 
obligation,  either  federal  or  state,  to  observe 
a  definite  rule  of  miiformity  in  the  enactment 
of  its  license  laws.  It  is  not  required  to  estab- 
lish the  same  license  system  and  regulations  for 
all  the  interests  and  political  divisions  over 
which  its  authority  extends.  It  has  the  right  to 
make  separate  and  different  provisions  for  dis- 
tinct classes  and  areas.  The  exercise  of  such 
power  does  not  conflict  with  the  constitutional 
right  to  the  equal  protection  of  the  laws,  or  to 
due  process  of  law,  if  the  prescribed  regulations 
operate  equally  and  uniformly  upon  the  class 
and  within  the  area  affected,  and  their  limita- 
tions are  not  clearly  unreasonable." 

See  the  great  number  of  both  federal  and 

state  decisions  cited  therein  and  upholding 
the  proposition  therein  stated. 

There  can  be  no  controversy  respecting  the 
power  of  the  state,  or  of  any  of  Its  munici- 
pal subdivisions,  upon  which  the  authority 
Is  conferred  by  Legislattu«  to  enact  and  en- 
force laws  regulating  and  controlling  the 
businesss  of  auctioneering.  But  can  it  be 
contended  In  this  case  that  "the  prescribed 
regulations  operate  equally  and  uniformly 
upon  the  class  and  within  the  area  affected"? 

The  classiflcntion  attempted  is  based  en- 
tirely upon  residence,  so  tbat  those  residing 
In  Carroll  county  are  entirely  free  from  any 
license  tax,  while  those  without  that  area, 
and  wishing  to  do  business  within  It,  are  bur- 
dened with  the  necessity  of  paying  to  secure 
that  right.  Similar  statutes  embodying  sub- 
stantially the  same  restrictive  operation  have 
come  before  the  courts  In  numerous  Instanc- 
es, and  have  almost  without  exception  been 
declared  unconstitutional  and  void.  State 
V.  Wagener,  69  Minn.  206,  72  N.  W.  67,  38 
L.  R.  A.  677,  65  Am.  St.  Rep.  565;  State  v. 
Nolan,  108  Minn.  170,  122  N.  W.  255 ;  Brown- 
back  V.  Burgess,  104  Pa.  609.  45  Atl.  660, 
49  L.  B.  A.  446;  (Commonwealth  v.  Hana,  IW 
Mass.  262,  81  N.  E.  149.  11  L.  R.  A.  (N.  S.) 
799,  122  Am.  St.  Rep.  251,  11  Ann.  Cas.  514 ; 
State  T.  Whitcom,  122  Wis.  110,  99  N.  W. 
468;  Graffty  v.  City,  107  Ind.  502.  8  N.  E. 
609,  57  Am.  Rep.  128;  Morgan  t.  City,  50 
N.  J.  Law,  389,  13  Atl.  240;  Beckett  v.  May- 
or, 118  Oa.  58,  44  S.  E.  819 ;  Commonwealth 
V.  Snyder,  182  Pa.  630,  38  Atl.  356;  aty  v. 
Blum,  58  Iowa,  184,  12  N.  W.  266,  43  Am. 
Rep.  116;  In  re  Camp,  38  Wash.  393,  80 
Pac.  647;  Sayre  v.  Phillips,  148  Pa.  482, 
24  AU.  76,  16  L.  R.  A.  49,  33  Am.  St.  Rep. 
842 ;  State  v.  Montgomery,  94  Me.  192,  47  Atl. 
166,  80  Am.  St.  Rep.  386;  Templar  v.  State 
Board  of  E^xamhiers,  131  Mich.  254,  90  N.  %Y. 
1058,  100  Am.  St.  Rep.  610 ;  Daniel  v.  Rich- 
mond, 78  Ky.  542;    Slmrall  V.  Ck>Tington,  90 
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BCy.  444,  14  S.  W.  869,  9  L.  R.  A.  656,  29 
Am.  St.  Rep.  398. 

In  Commonwealth  v.  Snyder,  erupra,  the 
state  of  Pennsylrania  attempted  by  an  act, 
applicable  only  to  Perry  county,  to  discrim- 
inate between  merchants  residing  in  the 
county  and  those  without.  The  court  had 
this  to  say  about  that  act: 

"It  is  a  denial  to  eitizens  resident  outside  of 
Perry  county  of  equal  rights  in  business  with 
those  who  live  within  the  county,  on  the  sole 
ground  of  their  residence.  It  is  a  trade  regula- 
tion for  the  protection  of  the  merchants  of  that 
county  against  competition  from  all  who  live 
beyond  the  county  hues.  It  is  a  barrier  built 
by  the  state  of  Pennsylvania  about  a  single 
county  to  exclude  therefrom  the  citizens  of  the 
rest  of  the  commonwealth,  and  the  rest  of  the 
United  States,  for  the  benefits  of  merchants 
living  within  the  inclosure.  This  cannot  be 
done.  Welton  v.  Missouri,  91  U.  S.  275  [23 
L.  Ed.  347];  Sayre  Borough  v.  PhilUps,  148 
Pa.  482  [24  Atl.  76,  16  L.  R.  A.  49,  33  Am.  St 
Rep.  842].  It  is  unnecessary  to  enlarge  upon 
this  question.  It  is  enough  to  state  the  well- 
settled  rule  and  apply  it  to  the  statute  under 
consideration." 

In  State  v.  Nolan,  supra,  the  city  of  Ha.s- 
tings  passed  an  ordinance  requiring  "itiner- 
ant merchants  and  transient  vendors"  to 
procure  a  license  from  the  city  before  selling 
anything  within  the  city  limits,  but  entirely 
exempted  bona  fide  residents  of  the  city 
from  the  provisions  of  the  ordinance.  The 
court,  after  quoting  from  the  state  Consti- 
tution and  the  Fourteenth  Amendment,  and 
section  2  of  article  4  of  the  Constitution  of 
the  United  States,  said : 

"That  the  ordinance  ander  consideration  con- 
travenes all  these  guaranties  is  quite  clear. 
There  can  be  no  c<Hitroversy  respecting  the  pow- 
er of  the  state,  or  of  any  of  its  municipal  sub- 
divisions upon  which  the  authority  is  conferred 
by  legislation,  to  enact  and  enforce  laws  regu- 
lating and  controlling  the  business  of  hawking 
and  peddling;  but  such  laws  must  be  general, 
and  apply  uniformly  to  all  citizens,  irrespective 
of  residence.  They  must  conform  to  state  and 
federal  Constitutions,  and  not  be  based  upon 
class  distinctions,  or  deny  to  any  citizen  the 
equal  protection  of  the  law.  This  is  dementary, 
and  requires  no  reference  to  authorities.  But 
this  ordinance  does  not  meet  the  requirements. 
It  expressly  exempts  from  its  operation  resi- 
dents of  the  city  of  Hastings  and  applies  only 
to  those  who  reside  outside  of  its  corporate  lim- 
its. This  is  a  discrimination  between  citizens 
of  the  state  and  the  United  States,  and  not  war- 
ranted." 

The  appellant  cites  and  relies  upon  Wright 
V.  May,  127  Minn.  150,  149  N.  W.  9,  L.  R.  A. 
1915B,  151,  in  which  the  court  upheld  tho 
validity  of  an  act  denying  to  any  but  voters 
the  right  of  engaging  In  the  occupation  of 
auctioneering.  It  Is  clear  from  the  reason- 
ing in  that  case  that  the  court  upheld  the 
act  upon  the  ground  that  It  was  passed  in  the 
exercise  of  the  police  power.  We  cannot  be 
guided  by  that  decision;  for,  as  we  said 
above,  we  think  It  is  absolutely  apparent 
that  the  present  act  was  not  passed  in  the 
exercise  of  that  power.  Although  this  act 
purports  to  be  an  act  to  regulate  the  lioena- 
Ing  of  auctioneers,  it  contains  not  one  word 


as  to  the  regulation  of  the  business,  other 
than  the  securing  of  a  license.  There  is  do 
requirement  for  a  bond  upon  which  persons 
having  grievances  could  resort  for  relief 
There  is  no  provision  that  persons  applying 
for  licenses  should  submit  certlflcates  ot 
their  good  character.  In  fact,  all  that  is  re- 
quired of  them  is  that  they  make  applica- 
tion and  i>ay  the  fee  for  their  lioaises.  Alt 
of  these  facts  show  that  the  solicitude  ot 
those  responsible  for  this  act  was  not  for 
the  purpose  of  securing  the  protection  of  the 
public  from  dishonest  auctioneers,  bat  was 
for  the  porpose  of  securing  a  monopoly  ot 
the  business  for  Carroll  county  auctioneers. 

We  are  consdons  of  the  fact  that  in  enact- 
ments pertaining  to  the  fish  and  game,  oft- 
en rights  to  their  taking  are  given  to  resi- 
dents of  the  locality  or  county  where  such 
game  'and  fish  are  found  to  the  exclusion  ot 
nonresidents  of  that  locality  and  are  npbdd 
by  the  courts.  But  these  decisions  rest  upon 
the  theory  that  as  the  ownership  of  fish  and 
game  rests  in  the  state,  and  not  in  the  people, 
it  may  confer  such  exclusive  right  of  fishing 
or  hunting  without  infringing  the  guaranty 
of  the  federal  Constituti<». 

Being  of  the  opinion  that  the  court  below 
properly  sustained  the  demurrer  to  the  in- 
dictment, we  will  affirm  the  Judgment 

Judgment  affirmed. 


GRIEVES  et  aL  ▼.  GRIEVES  et  aL    <Na  92.) 
(Court  of  Appeals  of  Maryland.    Feb.  28, 1918.) 

1.  WrtM  «=>458— Same  Word  m  DiFrKBg!«T 
Parts  of  Will, 

While  a  different  meaning  may  be  given  the 
same  word  appearing  in  different  parts  of  the 
same  will,  depending  on  the  connection  in  which 
it  is  used,  it  should  clearly  appear  therefrom 
that  such  different  meaning  was  so  intended  by 
the  testator. 

2.  Wills  «=»601(8)— Conbtbuotiok— Esia«3 
Deviseo — ' '  Desibe.  ' ' 

A  bequest  of  the  residue  of  testator's  prop- 
erty, providing  that  it  should  be  divided  into 
two  equal  parts,  "one  portion  thereof  I  give. 
devise  and  bequeath  unto  my  son,"  the  other 
portion  to  testator's  wife  for  life,  with  power 
to  dispose  of  such  portion  by  will  as  she  might 
see  fit,  "and  from  and  immediately  after  the 
death  of  my  said  wife,  I  desire  that  such  por- 
tion hereby  left  to  her  which  shall  not  have 
been  disposed  of  by  will  shall  become  the  abso- 
lute property  of  my  son,"  and  that  all  property 
received  by  such  son,  either  directly  or  other- 
wise, through  the  wife  should  pass  to  testator's 
grandson  if  living  at  the  time  of  the  death  of 
the  son,  and,  should  the  grandson  not  be  living 
at  such  time,  and  should  he  be  survived  by  his 
stepmother,  she  was  to  have  the  life  interest,  ''in 
such  portion,  and  upon  her  deaUi  said  property 
shall  vest  absolutely"  in  the  heirs  of  the  son  per 
stirpes  and  not  per  capita,  vested  a  life  estate  in 
the  son  in  each  of  the  two  halves  of  the  estate 
subject  to  the  widow's  life  estate  in  the  second 
half  with  remainder  over ;  the  word  "desire" 
being  used  in  a  mandatory,  rather  than  preca- 
tory, sense. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Desire.] 
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3.  Wills  «s»184(3),  688(1)  — Codicil— Cok- 
sibucnoh— fowbb  ot  disposition. 

Where  a  widow  was  by  the  testator's  will 
empowered  to  dispose  of  a  certain  sum  by  will 
as  sbe  might  see  fit^  a  codicil,  increasing  such 
amount,  referring  to  it  aa  "the  amount  which 
my  wife  may  dispose  of  during  her  life  or  by 
last  will  and  testament  •  •  *  with  the  same 
ri!!ht.s  of  disposal  as  therein  mentioned,"  did 
not  enlarge  the  widow's  power  of  disposition  so 
as  to  confer  upon  her  a  right  to  dispose  of  the 
property  during  her  lifetime,  since  the  disposi- 
tion of  a  will  will  not  be  disturbed  by  an  erro- 
neous recital  of  its  contents  in  a  codicil,  unless 
a  design  to  modify  the  will  may  fairly  be  col- 
lected from  the  whole  instrument. 

4.  Wills  «=691— Constbdction— Powbb  or 
Disposition. 

A  will  maldng  provisions  for  remainders  to 
testator's  grandson  and  his  stepmother  and  stat- 
ing  that  such  provisions  should  not  be  deemed  "to 
restrict  the  proper  use  nor  au^  change  of  invest- 
mcnt  of  interest  or  the  principal  of  the  fund," 
in  view  of  the  fact  that  the  property  devised 
consisted  almost  ezdusively  of  stocks  and  bonds, 
conferred  upon  the  life  tenants  the  right  to  sell 
luch  property  or  to  reinvest  it. 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more-City;   Henry  Duffy,  Judge. 

Bill  by  IJaura  S.  Grieves  and  another,  as 
executors  of  the  last  will  and  testament  of 
Edward  W.  Grieves,  deceased,  and  as  in- 
dividuals, against  Hannah  L.  Ramsey  Grieves 
and  another  for  the  construction  of  a  wiU. 
From  the  decree,  petitioners  appeal.  Revers- 
ed in  part,  affirmed  in  part,  and  remanded. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  PATTISON,  UBNEB,  and  STOCK- 
BRIDGE,  JJ. 

Charles  Markell  and  J.  Pnrdon  Wright, 
both  of  Baltimore  (Roger  W.  Cull,  of  Balti- 
more, on  the  brief),  for  appellants.  C.  John 
Beeuwkes  and  Eli  Frank,  both  of  Baltimore 
(Frank,  Emory  &  Beeuwkes,  of  Baltimore,  on 
the  brief),  for  appeUees. 

PATTISON,  J.  Laura  S.  Grieves  and 
Clarence  J.  Grieves,  as  executors  of  Eklward 
W.  Grieves,  and  as  individuals,  filed  the  bill 
Id  this  case  against  Hannah  L«.  Ramsay 
Grieves  and  Edward  Weldln  Ramsay  Grieves, 
asking  the  court  to  eonstrue  the  will  of  the 
said  Edward  W.  Grieves  and  the  codicil  there- 
to, and  determine  the  Interests  and  powers  of 
the  persons  named  therein. 

The  testator,  Edward  W.  Grieves,  by  the 
first  paragraph  of  his  will  gave  to  a  cousin 
tbe  sum  of  $1,(XX>,  and  by  the  second  para- 
graph thereof  he  gave  and  devised  unto  his 
wife,  the  said.  Laura  Simpers  Grieves,  his 
bouse  on  Park  avenue  and  the  silver,  paint- 
ings, furniture,  and  furnishings  therein  con- 
tained. The  residue  of  his  pr(^>erty  he  dis- 
posed of  by  the  third  paragraph  of  his  will, 
vhich  Is  as  follows: 

"3.  Hie  rest,  reridne  and  remainder  of  my 
property,  real,  personal  and  mixed,  of  every  kind 
ind  description,  and  wheresoever  the  same  may 
be  situate,  I  desire  to  be  divided  into  two  equal 
parts — one  portion  thereof  I  give,  devise  and 
bn^ueath  unto  my  son,  Clarence  J.  Grieves;  the 
other  portion  I  give,  devise  and  bequeath  unto 
my  wife,  Laura  Simpers  Grieves,  for  and  dur- 


ing tbe  term  of  her  natural  life,  with  power  to 
her  to  dispose  of  such  portion  thereof  by  will 
as  she  may  see  fit,  not  exceeding  however,  in 
value  the  amount  of  eight  thousand  dollars  and 
from  and  immediately  after  the  death  of  my 
said  wife,  I  desire  that  such  portion  hereby  left 
to  her  which  shall  not  have  been  disposed  of  by 
will,  shall  vest  in  and  become  the  absolute  prop- 
erty of  my  son  Clarence  J.  Grieves,  bis  neirs 
and  assigns;  and  it  is  my  desire  tliat  all  tbe 
property  received  from  me  by  my  son  Clarence 
.j  J.  Grieves,  either  directly  or  otherwise  through 
my  said  wife,  shall  pass  to  my  grandson  Ed- 
ward Weldln  Ramsay  Grieves,  if  living  at  the 
time  of  the  death  of  my  son  Clarence  J.  Grieves ; 
and  should  my  said  grandson  not  be  living  at 
the  time  of  the  death  of  my  son  Clarence  J. 
Grieves  and  should  be  survived  by  his  stepmoth- 
er Hannah  Ramsay  Grieves,  then  I  desire  that 
she  shall  have  the  life  interest  in  such  portion, 
and  upon  her  death  said  property  shall  vest 
absolutely  in  the  heirs,  personal  representatives 
and  assigns  of  the  said  Edward  Weldin  Ram- 
say Grieves,  per  stirpes  and  not  per  capita. 
(These  provisions,  however,  as  to  my  grandson 
and  his  stepmother  shall  not  be  deemed,  in  any 
manner,  to  restrict  the  proper  use  nor  any 
change  of  investment  of  interest  or  tbe  principal 
of  said  fund.) 

"In  dividing  my  estate  between  my  wife  and 
my  son,  I  desire  that  the  life  insurance  which 
is  payable  to  my  wife,  shall  not  be  in  any  man- 
ner, considered  as  a  portion  of  the  amount  dis- 
tributed." 

The  codicil  thereafter  made  by  him  is  in 
the  following  language: 

"I,  Edward  W.  Grieves,  of  Baltimore  City, 
state  of  Maryland,  having  heretofore  made  my 
last  will  and  testament,  dated  December  6th, 
1807,  and  desiring  to  make  an  alteration  there- 
in, do  hereby  make  a  codicil,  in  form  and  man- 
ner following,  to  wit: 

"First.  I  desire  that  the  sum  of  elg^t  thousand 
($8,000.00)  dollars  mentioned  in  the  third  para- 
graph of  my  said  will,  as  the  amount  which  my 
wife  may  dispose  of,  during  her  life,  or  by  last 
will  and  testament,  shall  be  increased  to  twelve 
thousand  ($12,000.00)  dollars,  with  the  same 
rights  of  disposal  as  therein  mentioned. 

"Second.  I  hereby  ratify  and  confirm  my  said 
last  will  and  testament,  with  all  of  its  provi- 
sions, not  inconsistent  with  this  codicil." 

The  court  was  asked  by  the  bill  to  decide 
the  three  following  questions,  to  wit: 

First.  "Whether  the  third  paragraph  of  said 
last  will  and  testament  ia  to  be  construed  as 
giving  an  absolute  estate  in  one  of  the  two  por- 
tions into  which  the  testator  directs  the  rest, 
residue,  and  remainder  of  Ms  estate  to  be  devis- 
ed to  his  son  Clarence  J.  Grieves,  the  whole  of 
said  paragraph  after  the  words  'One  portion 
thereof  I  give,  devise  and  bequeath  to  my  son 
Clarence  J.  Grieves,'  applying  only  to  the  other 
portion  of  said  rest,  residue,  and  remainder  giv- 
en, devised,  and  bequeathed  to  the  testator's 
wife,  Laura  Simpers  Grieves,  as  therein  di- 
rected, or  whether  the  words  'All  the  property 
received  from  me  by  my  son  Clarence  J.  Grieves, 
either  directly  or  otherwise  through  my  said 
wife,  shall  pass  to  mv  grandson,  etc.,'  limit  the 
devise  and  bequest  of  said  one  portion  given  to 
the  son  to  a  life  estate  in  such  portion. 

Second.  "Whether  the  power  given  to  Laura 
Simpers  Grieves  by  said  last  will  and  testament 
to  mspose  of  $8,000  of  the  portion  of  the  tes- 
tator's estate  devised  to  her  for  life,  as  modified 
by  said  codicil,  is  a  power  to  dispose  of  the  same 
by  will  only,  or  whether  the  same  is  a  power 
to  dispose  of  the  same  during  her  life  or  by 
will. 

Third.  "Whether  tbe  parenthetical  clause  in 
the  third  paragraph  of  said  will,  namely  '(These 
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proTisions,  however,  as  to  my  grandson  and  his 
stepmother  shall  not  be  deemed,  in  any  manner, 
to  restrict  the  proper  use  nor  anjr  change  of 
investment  of  interest  or  the  principal  of  said 
fund)'  apply  to  said  fund  of  twelve  thousand 
dollars,  over  which  the  said  Liaura  Simpers 
Orieves  has  the  power  of  disposition,  or  whether 
the  same  applies  to  the  whole  portion  devised  to 
her  by  the  third  paragraph  of  said  will,"  aiid 
"whether  the  same  is  sufficient  in  law  to  give 
to  the  said  Laura  Simpers  Grieves  and  Clarence 
J.  Grieves  the  power  to  change  investments  of 
the  principal  fund  referred  to." 

The  record  discloses  that  the  will  of  Ed- 
ward W.  Grieves  was  executed  on  the  5th 
day  of  December,  1907,  and  the  codicil  thereto 
on  the  10th  day  of  October,  1916,  and  that  he 
died  on  the  12th  day  of  February,  1917,  sur- 
vived by  his  widow,  Laura  S.  Grieves,  his 
son,  Clarence  J.  Orieves,  his  son's  wife,  Han- 
nah Ramsay  Grieves,  and  his  grandson,  Ed- 
ward W.  R.  Grieves  who,  at  that  time,  was  16 
years  of  age.  The  will  was  dniy  probated, 
and  the  widow  and  son  qualified  as  executors. 
The  court  below,  after  hearing  upon  bill,  an- 
swer, and  testimony,  decreed  as  follows : 

"By  the  terms  of  the  wUl  and  codicil  in  this 
case  the  testator  divided  his  estate  into  two 
halves:  The  first  one  he  gave  to  his  son  for  life, 
the  second  one  he  gave  to  his  widow  for  life, 
and  after  her  death  to  his  son  for  life.  Then 
as  to  the  two  halves  he  devised  them  to  his 
grandson  absolutely,  if  he  be  living  at  the  time 
of  the  death  of  the  son.  Clarence  J.  Grieves. 
If  the  grandson  is  not  living  at  that  time,  a 
life  estate  in  the  two  halves  is  given  to  the 
widow,  if  she  he  alive,  then  on  her  death  the  two 
halves  are  devised  to  the  heirs,  etc.,  of  the 
grandson  absolutely.  This  is  subject  to  the 
provision  conferring  on  the  widow  the  power 
to  dispose  of  $12,000  of  the  second  half  by  will 
only.  The  will  does  not  confer' power  of  sale 
on  any  of  the  beneficiaries.  The  court  so  con- 
strues the  will,  and  it  is  so  adjudged,  ordered, 
and  decreed,  this  21st  day  of  August,  1917." 

It  is  from  the  above  decree  that  this  appeal 
Is  taken. 

We  will  consider  each  of  the  three  ques- 
tions In  the  order  In  which  they  were  pre- 
sented to  and  passed  upon  by  the  court  be- 
low. 

In  determining  the  first  of  these  questions 
we  must  first  ascertain  what  Interests  pass- 
ed under  the  will  unto  Clarence  J.  Grieves,  in 
each  of  the  halves  of  the  rest  and  residue  of 
the  estate.  The  will  clearly  directs  that  the 
rest  and  residue  of  the  estate  be  divided  Into 
two  equal  parts.  This  direction  Is  followed 
by  the  provision  that  "one  portion  thereof  I 
give,  devise  and  bequeath  imto  my  son  Clar- 
ence J.  Grieves."  This  language  was,  no 
doubt,  sufficient  to  vest  In  the  son  upon  the 
death  of  the  father  a  fee-simple  estate  In 
such  half  of  the  rest  and  residue  of  bis  prop- 
erty, real,  personal,  and  mixed  (section  327 
of  article  93  of  the  Code  of  1912;  Johns  Hop- 
kins University  v.  Garrett,  128  Md.  347,  97 
Atl.  640).  unless  there  Is  found  In  some  sub- 
sequent part  of  the  will  language  clearly 
showing  that  It  was  not  the  Intention  of  the 
testator  to  give  or  devise  to  his  son  such  an 
estate.  Duerlng  v.  Brill,  127  Md.  108,  96  AU. 
269. 

The  testator  then  proceeds  to  dispose  of 


the  other  half  of  the  rest  and  residue  of  bis 
estate  without  saying  more  at  such  time  as 
to  the  disposition  of  the  first  half;  and  in 
disposing  of  the  latter  ijalf  he  says: 

"The  other  porticm  I  give,  devise  and  bequeath 
unto  my  wife,  Laura  Simpers  Grieves,  for  and 
during  the  term  of  her  natural  life,  with  power 
to  her  to  dispose  of  such  portion  thereof  by  will 
as  she  may  see  fit,  not  exceeding  however,  io 
value  the  amount  of  eight  thousand  dollars,  and 
from  and  immediately  after  the  death  of  my 
said  wife,  I  desire  that  such  portion  hereby  left 
to  her,  which  shall  not  have  been  disposed  of 
by  will,  shall  vest  in  and  become  the  absolnte 

Property   of  my  son  Clarence  X   Grieves,  hi> 
eirs  and  assigns." 

This  language  vested  In  the  son  a  fee-sim- 
ple title  in  the  said  second  half  of  the  residue 
of  the  estate,  subject  to  the  life  estate  of  the 
widow,  unless  there  be  found  some  qualifica- 
tion or  limitation  In  the  will  showing  with 
equal  deameas  a  different  intoition  on  the 
part  of  the  testator.  It  is  therefore  im- 
portant that  we  should  carefully  consider 
what  followed. 

[1  ]  With  no  greater  stop  than  a  semicoloD 
following  the  above  quoted  parts  of  the  will, 
and  with  the  sentence,  starting  with  the  be- 
ginning of  the  third  paragraph,  not  yet  con- 
cluded, the  testator  proceeds  by  saying  "and 
it  is  my  desire  tliat  all  the  ptapertj  reoeived 
from  me  by  my  son  Clarence  J.  Grieves,  d- 
ther  directly  or  otherwise  through  my  said 
wife,  shall  pass  to  my  grandsiMi  Edward 
Weldln  Ramsay  Grieves,  if  living  at  the 
time  of  the  death  of  my  son  Clarence  J. 
Grieves ;  and  should  my  said  grandson  not 
be  living  at  the  time  of  the  death  of  my  son 
Clarence  J.  Grieves  and  should  be  survived 
by  bis  stepmother  Hannah  Ramsay  Grieves, 
then  I  desire  that  she  shall  have  the  life  in- 
terest in  such  portion,  and  upon  her  death 
said  property  shall  vest  absolutely  ,ln  the 
heirs,  personal  r^resentatlves  and  assigns 
of  the  said  Edward  Weldin  Ramsay  Grieves, 
per  stirpes  and  not  per  capita."  The  ap- 
pellants contend  that  this  language  does  not 
modify  the  legal  effect  of  the  previous  lan- 
guage of  the  will,  which,  standing  alone, 
would  vest  In  the  son  a  fee-simple  title  in 
the  property  devised  to  him,  subject  to  the 
wife's  lite  estate  in  the  second  half,  their  con- 
tention being  that  such  language  has  no  legal 
binding  force  In  controlling  the  disposition  of 
the  property  under  the  will ;  that  It  express- 
es but  a  mere  wish  of  the  testator  that  his 
son  shall  voluntarily  dispose  of  the  property 
passing  to  him  under  the  will  in  the  manner 
indicated  thereby.  This  contention  is  based 
upon  the  use  by  the  testator  of  the  word  "de- 
sire" in  saying  that  "it  is  my  desire  that  all 
the  property  received  from  me  by  my  son 
•  •  •  shall  pass  to  my  grandson,"  etc. 
The  word  "desire"  is  used  by  the  testator  no 
less  than  five  times  in  the  third  paragraph 
of  the  will.  It  appears:  (1)  In  the  direction 
that  the  residue  of  his  estate  be  divided  in 
two  equal  parts;  (2)  in  passing  an  estate  to 
the  son  upon  the  death  of  the  widow;  i?>)  in 
passing  the  pr(q;>erty  received  by  the  son  un- 
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der  tbe  will  to  the  grandson  If  living  at  the 
time  of  Ms  deatb;  (4)  in  passing  a  life  estate 
to  the  stepmother  wider  the  conditions  men- 
tioned; and  (5)  in  directing  that  Ills  life 
Insurance,  made  payable  to  his  wife,  should 
not  be  considered  in  the  division  of  the  resi- 
due of  his  property  between  her  and  her  son. 
Tbe  word  also  appears  In  the  codicil  to  tbe 
win,  where  he  directs  that  the  amount  which 
tbe  wife  ia  empowered  to  dispose  of  under 
tbe  wiU  should  be  increased  from  $8,000  to 
$12,000. 

In  tbe  first  connection  in  which  tbe  word 
is  used  it  must  be  regarded  as  a  positive  di- 
rection as  to  tbe  division  of  the  residue  of 
Us  property.  In  the  second  instance,  where 
the  SOD  relies  upon  its  use  to  pass  to  him  an 
estate  upon  tbe  deatb  ^f  his  mother,  it  Is 
claimed  by  tbe  appellants  to  be  mandatory 
in  its  meaning.  In  tbe  third  and  fourth  in- 
stances, however,  where  estates  pass  to 
grandson  and  stepmother,  respectively,  it  is 
nrged  by  the  appellants  that  tbe  word  Is 
precatory  and  not  mandatory  in  its  mean- 
ing. As  used  tbe  fifth  time  In  the  third  para- 
graph of  tbe  will,  and  as  used  In  the  codicil 
thereto,  It  cannot  be  regarded  as  otherwise 
than  mandatory.  Thus  it  will  be  seen  that 
the  only  times  in  which  tbe  word  is  claimed 
by  tbe  appellants  to  Iiave  been  used  in  a 
precatory  sense  is  when  used  in  passing  the 
estate  to  tbe  grandson  upon  the  death  of  the 
son,  and  in  passing  a  life  estate  to  the  step- 
mother, In  tbe  event  of  the  grandson  dying 
in  the  lifetime  of  the  son,  and  of  her  surviv- 
ing tbe  SOD.  It  is  true  a  difTerent  meaning 
may  l>e  given  to  the  same  word  appearing  in 
difTerent  parts  of  the  same  will,  depending 
upon  tbe  connection  in  which  it  is  used,  but 
it  should  clearly  appear  therefrom  that  such 
different  meaning  was  so  intended  by  tbe  tes- 
tator. 

In  the  case  before  us  it  Is  not  shown  from 
the  connection  in  which  tbe  word  "desire"  is 
used  in  passing  estates  to  the  grandson  and 
stepmother  that  it  was  the  intention  of  the  tes- 
tator to  ^ve  to  such  word  a  precatory  mean- 
ing, when  at  all  other  times  it  was  undoubt- 
edly used  in  a  mandatory  sense.  lb  the  re- 
cent case  of  Pattlson  v.  Farley,  130  Md.  411, 
lOO  Atl.  635,  this  court,  spealilng  through 
Judge  Briscoe,  said: 

"In  1  Jarman  on  Wills,  412,  it  is  said  that 
it  has  become  an  established  rule  in  the  con- 
ttruction  of  wills  that,  if  a  testator  in  one  part 
of  his  will  gives  to  a  person  an  estate  of  inher- 
itance in  lands  or  an  absolute  interest  in  person- 
alty and  in  sabsequent  passages  unequivocally 
shows  that  he  means  the  devisee  or  legatee  to 
take  a  life  interest  only,  the  prior  gift  is  re- 
itricted  accordingly.  In  Iglehart  v.  Kirwan,  10 
Ud.  568,  this  court  said,  in  cases  of  repugnancy, 
Then  tbe  clauses  cannot  stand  together  and  bare 
•Sect,  it  has  become  an  establisbed  rule  that 
the  gift  which  is  posterior  in  local  position  shall 
prevail;  the  subsequent  words  being  considered 
ts  denoting  a  subsequent  intention.  Hollins  v. 
Coonan,  d  GiUt  62;  Manning  v.  Thurston,  69 
Md.  218:  Welsh  v.  Oist.  101  Md.  610  [61  AU. 
865];  40  Cyc.  1416,  1417." 


See,  also,  tbe  cases  of  Mee  ▼.  Gordon,  187 
N.  y.  200,  80  N.  E.  368,  116  Am.  St.  Kep.  613, 
10  Ann.  Cas.  172. 

[2]  It  is  clear  we  think  that  tlie  subsequent 
qualifying  language  foimd  in  the  third  para- 
graph of  tbe  will  relates  to  and  modifies  the 
effect  of  tbe  previous  language,  found  in  the 
same  sentoice,  to  the  extent  of  cutting  down 
tbe  son's  fee  simple  or  absolute  estate  in  the 
property  to  an  estate  for  life  in  each  of  tbe 
halves,  subject  to  tbe  life  estate  of  tbe  widow 
in  tbe  second  half,  with  remainder  over,  as 
stated  in  tbe  will.  We  therefore  agree  with 
tbe  lower  court  in  its  answer,  found  in  its 
decree,  to  tbe  first  of  the  three  questions  pre- 
sented by  this  appeal. 

[3]  2.  Tbe  amount  that  tbe  widow  was  em- 
powered to  dispose  of  under  tbe  will  was  $8,- 
000,  but  by  the  codicil  this  amount  was  in- 
creased to  $12,000.  Under  the  will  she  was 
given  tbe  power  to  dispose  of  the  amount 
therein  mentioned,  by  wUl  only.  The  codicil 
wldcb  increased  tbe  amount  named  in  tbe 
will  refers  to  that  amount  as,  "The  amount 
which  my  wife  may  dispose  of  during  ber 
life,  or  by  last  will  and  testament,"  when  as  a 
matter  of  fact  the  power  referred  to  in  tbe 
will  gave  to  her  no  power  to  dispose  of  it  dtir- 
ing  her  life.  It  is  because  of  the  erroneous 
recital  of  this  provisicxi  of  tbe  will  that  tbe 
claim  is  made  that  the  codicil  not  only  In- 
creased tbe  amount  she  shall  have  power  to 
dispose  of,  but  that  it  conferred  upon  her  the 
additional  power  to  dispose  of  tbe  same  dur- 
ing her  life.  This,  we  think,  was  not  tbe  in- 
tention of  the  testator. 

Tbe  language  of  the  codicil  Is  "that  tbe 
sum  of  *  •  •  $8,000.00  mentioned  in  tbe 
third  paragraph  of  my  said  will,  as  the 
amount  which  my  wife  may  dispose  of,  dur- 
ing ber  life,  or  by  last  will  and  testament, 
shall  be  increased  to  twelve  thousand  ($12,- 
000.00)  dollars,  with  the  same  rights  of  dis- 
posal as  therein  mentioned."  Her  rights  of 
disposal  under  tbe  wUl,  were  by  will  only, 
and  after  tbe  amount  was  increased  by  tbe 
codicU,  she  was  to  have  the  same  rights  of 
disposal.  These  rights  were  not  to  be  lessen- 
ed or  enlargied  by  tbe  codicil,  but  were  to  re- 
main the  same.  To  allow  her  to  dispose  of 
such  increased  amount  during  her  life  would 
enlarge  her  rights  or  power  of  disposal  con- 
ferred upon  her  by  tbe  will,  and  would  not 
be  in  harmony  with  the  provision  of  the  codi- 
cil, that  ber  rights  of  disposal  should  be  tbe 
same  as  those  mentioned  in  the  will.  The  ref- 
erence in  the  codicil  to  the  provision  in  the 
will  was,  we  think,  a  mere  erroneous  recital 
of  such  provision,  with  no  design  or  intention 
of  the  testator  to  enlarge  tbe  power  of  dis- 
posal conferred  upon  the  wife  by  the  will 
other  than  to  Increase  tbe  amount.  This,  we 
think,  is  clearly  shown  by  what  follows  in  the 
codicil.  The  disposition  of  a  will  will  not  be 
disturbed  by  an  erroneous  recital  of  ILs  con- 
tents in  a  codicil,  unless  a  design  to  reroke 
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or  modify  the  disposition  In  the  will  can  be 
fairly  collected  from  the  whole  instrument. 
1  Jarman  on  Wills,  p.  529,  etc.  The  court  we 
think  was  right  in  Its  answers  to  the  ques- 
tion in  respect  to  this  provision  of  the  will. 

[4]  3.  The  third  and  last  question  present- 
ed inquires  as  to  the  meaning  and  effect  of 
the  parenthetical  clause  found  at  the  conclu- 
sion of  said  third  paragraph  of  the  will, 
where  It  Is  said:  "(These  provisions,  however, 
as  to  my  grandson  and  Ids  stepmother  shall 
not  be  deemed,  in  any  manner,  to  restrict  the 
proper  use  nor  change  of  investment  of  inter- 
est, or  the  principal  of  said  fund.)"  The 
court  below,  in  construing  this  provision  of 
the  will  held,  that  it  did  "not  confer  power 
of  sale  on  any  of  the  beneficiaries."  The 
meaning  of  this  provision  is  not  at  all  clearly 
expressed,  but  its  object  we  think,  was  to  de- 
fine the  rights  of  the  life  tenants,  the  son  and 
widow.  In  the  use  and  management  of  the 
property  so  devised  to  them,  under  the  third 
paragraph  of  the  will.  The  property  so  de- 
vised consists,  as  we  are  told  in  one  of  the 
briefs,  almost  exclusively  of  stocks  and  bonds. 
Only  life  estates  therein  were  devised  to  the 
widow  and  son.  These  may  continue  for 
years,  especially  that  of  the  son,  and  it  was, 
we  think,  to  give  to  them,  in  addition  to  their 
unrestricted  use  of  said  property,  the  right 
to  (diange  the  investments  in  which  the 
"fund"  was  invested.  To  make  such  changes 
it  may  and  no  doubt  will  be  necessary  at 
times  to  sell  some  of  such  property,  and  this 
we  think  the  life  tenants  have  the  power  to 
do  under  this  provision  of  the  will. 

The  court  below,  having  held  that  no  power 
of  sale  was  conferred  upon  these  beneficia- 
ries, erred  in  so  holding,  and  to  that  extent 
the  decree  will  be  reversed,  and  case  re- 
manded. 

Decree  reversed  in  part  and  affirmed  in 
part,  and  the  case  remanded,  costs  to  be  paid 
out  of  the  fund. 


TOWNSEND  V.  DELAWARE  GLTJE  CO. 

(Court  of   Chancery   of   Delaware.     April  15, 
1918.) 

Abatement  and  Revivai,  ®=»39  —  Dissolu- 
tion OF  Corporations. 
Where  a  corporation  while  defending  a  suit 
is  dissolved  for  nonpayment  of  franchise  tax, 
the  suit  does  not  abate,  since  the  corporation 
continues  for  three  years  thereafter  for  defend- 
ing suits  under  General  Corporation  Act,  §§  40, 
43,  and  46  (Rev.  Code  1915,  §S  1954,  1957, 
I960),  and  the  trustees  need  not  be  substituted 
for  the  corporation,  the  requirements  therefor 
in  sections  39,  41,  and  42  (sections  1953,  1955, 
1956),  applying  only  to  cases  of  voluntary  dis- 
solution. 

Bill  by  Sylvester  D.  Townsend,  Jr.,  as 
trustee  for  foreclosure  of  a  mortgage  or  deed 
of  trust  against  the  Delaware  Glue  Com- 
pany. After  hearing  on  the  bill  and  answer, 
at  the  election  of  complainant,  a  decree  was 
entered  directing  the  trustee  named  to  sell 


the  property  at  public  sale.  At  return  by 
trustee  of  his  proceedings  confirmation  of 
the  sale  was  objected  to  by  the  purctaaser. 
Sale  confirmed. 

Emlle  V.  Topkis,  of  Wilmington,  for  trus- 
tee. Edmund  S.  Hellings,  of  Wilmington, 
for  purchaser. 

THE  CHANCELLOR.  In  this  case  the 
complainant,  the  trustee  under  a  deed  of 
trust  in  the  nature  of  a  mortgage,  made  by 
the  Delaware  Glue  Company  to  secure  pay- 
ment of  bonds  made  by  the  mortgagor,  the 
complainant  having  been  made  trustee  in 
place  of  the  original  trustee,  filed  a  bill  to 
enforce  payment  of  the  bonds  by  a  sale  of 
the  mortgaged  premises  on  which  a  lien  luid 
been  acquired  by  the  mortgage.  The  mort- 
gagor was  a  corporation  under  the  laws  of 
the  state  of  Delaware,  and  the  sole  defend- 
ant. An  answer  admitting  the  allegations 
of  the  bill  was  filed  and  a  decree  made  for 
the  gale  of  the  mortgaged  premises  to  en- 
force the  lien  and  payment  of  the  debt  se- 
cured by  the  bonds,  the  form  of  the  decree 
being  in  substance  like  the  one  made  in  the 
case  of  Malsberger  v.  Parsons  (Del.  Ch.)  100 
Atl.  786.  Later  the  trustee  made  a  report 
that  he  had  made  the  sale.  The  purchaser, 
at  the  time  the  trustee  made  return,  by  pe- 
tition made  objections  to  the  conflrmatioii 
of  the  sale  and  asked  that  it  be  annulled. 

The  objection  was  based  on  allegations 
that  at  the  time  the  suit  was  commenced, 
and  within  three  years,  the  charter  of  the 
Delaware  Glue  Company,  the  mortgagor  and 
sole  defendant,  had  been  forfeited  by  procla- 
mation of  the  €iOvernor  of  the  state  of  Dela- 
ware for  non-payment  of  franchise  taxes 
due  to  the  state  by  the  defendant  company, 
and  that  the  directors  of  the  company,  al- 
though by  the  statutes  of  Delaware  they  be- 
came and  were  trustees  to  wind  up  the  af- 
fairs of  the  company,  had  not  l>een  made 
parties  defendant  in  the  suit. 

By  section  39  of  the  General  Corporation 
Act  (Rev.  Code  1915,  i  1953),  provision  is 
made  for  a  voluntary  dissolution  and  wind- 
ing up  of  the  affairs  of  the  company  by  ac- 
tion of  the  directors  and  stockholders  of  a 
corporation.  All  corporations,  whether  they 
expire  by  their  own  limitations,  or  are  oth- 
erwise dissolved,  are  by  section  40  continued 
for  three  years  for  prosecuting  and  defend- 
ing suits,  and  to  enable  them  to  settle  and 
close  their  business.  Sections  41  and  42 
provide  thus: 

"Sec.  41.  Tru»tee*  tmdar  I>»«»ol««io».— Upon 

the  dissolution  of  any  corporation  under  the 
provisions  of  section  39  of  this  chapter,  the  di- 
rectors, or  the  goveminff  body,  by  whatever 
name  it  may  be  known,  shall  be  trustees  thereof, 
with  full  power  to  settle  the  affairs,  collect  the 
outstanding  debts,  sell,  and  convey  the  prop- 
erty, real  and  personal,  and  divide  the  moneys 
and  other  property  among  the  stockholders, 
after  paying  its  debts. 
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"Sec.  42.  Trvsteet  under  Dia$olution;  Pov>eri 
and  lAabilitiet. — ^The  persons  constituted  trus- 
ters as  aforesHid  shall  have  authority  to  sue  for 
asd  recover  the  aforesaid  debts  and  property, 
by  the  name  of  the  trustees  of  such  corporation, 
describing  it  by  its  corporate  name,  and  shall 
be  suable  by  the  same  name  for  the  debts  ow- 
ing by  sncb  corporation  at  the  time  of  its  dis- 
solution, and  shall  be  jointly  and  severally  re- 
sponsible for  such  debts,  to  the  amounts  of  the 
moneys  and  property  of  such  corporation  whi<A 
■ball  come  into  their  hands  or  possession." 

When  a  corporation  la  dissolved  in  any 
manner,  then  by  section  43  the  Court  of 
Chancery  may  at  any  time  either  continue 
the  directors  as  trustees  or  appoint  a  receiv- 
er to  wind  up  under  Its  direction  the  affairs 
of  the  company.  If  a  corporation  is  dissolv- 
ed before  final  Judgment  in  any  suit  pending 
at  the  time  of  dissolution,  then  by  section 
46  the  action  does  not  abate;  but  in  case 
the  dissolution  is  suggested  on  the  record 
and  notice  given  to  trustees  or  receivers, 
the  case  may  proceed  to  final  Judgment 
against  the  tmstees  or  receiver  by  the  name 
of  the  corporation. 

It  Is  very  clear  that  the  suit  was  prop- 
erly instltnted  against  the  corporation  only, 
and  Oiat  the  directors  were  not  proper 
and  certainly  were  not  necessary  parties. 
There  is  no  statutory  provision  making  di- 
rectors trustees  of  a  corporation  whose  char- 
ter has  been  forfeited  by  the  state.  The 
only  section  which  makes  directors  trustees 
to  wind  up  the  affairs  of  a  corporation  is 
section  41,  and  this  distinctly  refers  to  a 
dissolution  arising  in  a  particular  way,  viz. 
to  a  voluntary  dissolution  as  authorized  and 
regulated  by  section  39,  and  does  not  apply 
to  a  corporation  whose  charter  Is  annulled 
without  the  consent  of  the  directors  or  'stock- 
holders. Section  42  refers  obviously  to  the 
trustees  who  are  referred  to  In  section  41, 
viz.  to  trustees  in  voluntary  dissolution,  and 
not  to  a  corporation  whose  charter  has  been 
annulled  by  the  state. 

This  view  is  certainly  consistent  with  the 
decision  of  this  court  In  Harned  v.  Beacon 
Hill  Real  Estate  Co.,  9  Del.  Ch.  282,  80  AU. 
806,  affirmed  by  the  Supreme  Court  in  9  Del. 
Ch.  411,  84  AtL  229,  where  it  was  held  that 
the  Chancellor  had  Jurisdiction  under  sec- 
tion 43  to  appoint  a  receiver  of  a  corpora- 
tion whose  diarter  had  been  annulled  by 
the  state  more  than  three  years  prior  to  the 
bringing  of  the  suit  for  such  receiver;  that 
the  corporation  was  the  proper  defendant; 
and  that  those  persons  who  were  officers  of 
the  corporation  at  the  time  of  its  dissolution 
could  In  that  proceeding  appear  and  answer 
the  bill.  In  that  case  the  answer  of  the  com- 
pany was  signed  by  Its  president  and  two  of 
the  directors,  the  corporate  seal  duly  at- 
tested by  the  secretary  affixed. 

As  a  result  of  that  and  this  decision,  upon 
a  voluntary  dissolution  of  a  corporation  the 
directors  become  the  tmstees  to  wind  up  its 
affairs.    But  the  Court  of  Chancery  may  at 


any  time  appoint  receivers  to  do  so.  When 
corporations  are  dissolved,  or  annulled  in 
any  other  way.  then  the  cor];K>ratlon  contin- 
ues for  three  years  to  wind  up  its  affairs, 
and  the  duty  to  do  this  is  on  the  officers 
and  directors,  though  at  any  time  the  Court 
of  Chancery  may  displace  them  by  a  receiv- 
er. Debts  of  a  corporation  whose  charter 
has  been  forfeited  by  the  state  may  certain- 
ly within  three  years  thereafter  be  collected 
by  suits  against  the  corporation  as  the  sole 
defendant,  as  was  done  in  this  case.  Sec- 
tion 46  has  reference  only  to  suits  pending 
at  the  time  of  dissolution. 

The  sale  wlU  be  confirmed,  notwithstand- 
ing the  objection  made  thereto. 


SPRUANCB  V.  BqUITABLB  TRUST  CO. 

(Court  of  Chancery  of  Delaware.     March  16, 
1918.) 

1.  Husband  and  With  €=s)205(l)  —  Actior 
Between  Husband  and  Wife  on  Express 
contbaotb. 

The  common-law  disability  of  husband  and 
wife  to  contract  with  each  other  still  exists, 
and  such  contracts  cannot  be  enforced  in  an 
action  at  law  during  coverture  or  against  the 
representatives  of  the  deceased  spouse ;  and  the 
remedy  of  the  surviving  spouse  is  by  equitable 
assumpsit. 

2.  Husband  and  Wife  <S=>43— Action  Be- 
tween —  Wife's  Sepabate  Pbopebtt  — 
Proof  and  Variance. 

An  allegation  that  a  certain  transaction  con- 
stitutes a  loan  of  money  by  a  wife  to  her  hus- 
band is  not  supported  by  evidence  that  she  ex- 
pended her  own  money  on  improvements  made 
to  his  real  estate. 

3.  Husband  and  Wife  ®=al21— Wife's  Sep- 
ASATE  Estate— Pbopertz  Pubchabbd  with 
Wife's  Monet— Agenct. 

Where  a  wife  pays  to  her  husband  money 
for  the  purchase  of  land  as  her  agent,  and  with 
her  knowledge  he  takes  title  to  the  land  in  his 
own  name,  she  is  entitled  in  equity  to  recover 
from  his  estate  the  money  so  paid  to  him,  and 
also  the  profits  made  on  a  resale  by  him  of  the 
land  and  the  net  rents  thereof,  even  in  the  ab- 
sence of  an  agreement  on  his  part. 

4.  Husband  and  Wife  «=»43— Unexplained 
Patuents  To  Husband — Pbebumftions. 

The  unexplained  payment  of  money  by  a 
wife  to  her  husband  does  not  raise  a  j)resump- 
tion  that  a  loan  was  intended,  and  she  is  not  en- 
titled to  enforce  repayment  in  a  court  of  eq- 
uity. 

5.  Tbusts  €=»219(1)— Wife's  Sepabate  Es- 
TATHi— Liability  of  Husband  for  Interest 
on  Monet  Invested  as  Wife's  Agent. 

Interest  is  payable  to  a  wife  for  her  money 
used  by  her  husband,  as  her  agent  in  the  pur- 
chase of  real  estate  in  his  own  name;  be  being 
chargeable  as  trustee. 

Suit  by  Emma  A.  Spruance  against  the 
Equitable  Trust  Company,  a  corporation  of 
the  state  of  Delaware,  executor  of  the  last 
will  and  testament  of  James  Harvey  Spru- 
ance, deceased.    Bill  allowed  In  part. 

Bill  in  equity  by  the  wife  of  the  deceased 
to  have  the  executor  o>f  her  deceased  hus- 
band repay  to  her  certain  sums  of  money 
alleged  to  be  due  on  account  of  loans  to  and 
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payments  made  on  account  of  her  husband. 
The  cause  was  heard  on  bill,  answer,  testi- 
mony of  witnesses  produced  before  the  Chan- 
cellor and  exhibits. 

Franklin  Brockson,  of  Wilmington,  for 
complainant  Hugh  M.  Morris,  of  Wilming- 
ton, for  defendant 

THE  CHANCELLOR.  The  complainant 
seeks  to  recover  from  the  executor  of  her  de- 
ceased husband  certain  moneys  of  her  own 
and  not  obtained  from  her  husband.  Hav- 
ing on  deposit  in  a  bank  $5,000  she  drew 
four  checks.  One  check  was  to  the  order  of 
Heaton  &  Wood  for  $476.  On  the  stub  of 
the  check  book  were  the  words  "Hardwood 
floors,"  and  it  was  shown  that  the  payee 
had  theretofore  put  down  new  floors  of  hard- 
wood in  the  dwelling  house  owned  by  her 
husband,  and  which  was  their  residence.  An- 
other check  was  to  the  order  of  her  husband 
for  $3,100,  and  on  the  stub  in  his  handwrit- 
ing were  the  words  "Two  houses  111  &  113 
Franklin."  It  was  shown  that  in  July,  1915, 
he  purchased  at  public  sale  two  houses,  Nos. 
Ill  and  113  Franklin  street  for  $1,750  each, 
declaring  at  the  time  that  it  was  his  wife's 
money  that  he  was  investing  in  the  houses. 
The  title  was  taken  in  his  name,  and  after- 
wards he  and  his  wife  Joined  in  mortgaging 
the  houses.  In  November  and  December, 
ldl6,  they  Joined  In  deeds  conveying  them 
to  the  purchasers  to  whom  they  were  sold  at 
an  advance  of  about  $375,  and  he  not  only 
received  the  rents  of  the  houses  whUe  the 
title  to  them  was  in  him,  but  also  the  money 
realized  by  the  resale  thereof.  She  also 
gave  him  two  other  checks,  one  for  $500  on 
October  19,  1915,  and  the  other  on  December 
27,  1915,  for  $400. 

Dr.  Spruance  died  May  15,  1917,  entir^ 
solvent,  and  by  will  made  provision  for  his 
wife,  but  made  in  it  no  mention  of  transac- 
tions between  him  and  her. 

All  of  the  checks  bore  the  indorsement  of 
the  payees,  and  were  paid  from  her  bank  de- 
posit This  was  substantially  all  of  the  i>er- 
tinent  facts.  There  was  no  evidence  show- 
ing a  promise  or  agreement  on  his  part  to 
return  any  of  the  moneys  represented  by  the 
checks,  or  account  with  his  wife  as  to  the 
rents  or  profits  derived  from  the  real  estate 
which  he  bought  and  sold,  or  to  repay  her 
the  money  spent  by  her  for  hardwood  floors. 
It  was  not  shown  that  it  was  a  necessary  re- 
pair, or  an  unnecessary  improvement  to  his 
real  estate.  Neither  was  it  shown  whether  the 
moneys  had,  or  had  not  been  repaid  in  the 
life  of  the  husband.  It  was  not  shown  what 
use  was  made  of  the  sums  of  $400  and  $500 
paid  to  him.  Of  course,  the  wife  was  under 
a  statutory  disability  to  testify  as  to  any 
statement  by  or  transaction  with  her  deceas- 
ed husband,  because  she  was  a  party  to  the 
cause  in  which  a  decree  was  sought  against 
his  estate. 

tl]  There  is  no  difficulty  as  to  the  jurisdic- 
ticm  of  this  court  to  decide  the  questions 


raised.  Elsewhere  the  disability  of  husband 
and  wife  to  make  contracts  is  said  to  exist 
only  during  coverture,  and  that  upon  the  ter- 
mination thereof  by  death,  or  divorce,  tlie 
contractual  rights  may  be  enforced,  in  th« 
former  case  by  or  against  the  representative 
of  the  deceased  spouse.  But  such  Is  not  tbe 
law  in  Delaware.  A  bond  given  by  a  wife 
to  her  husband  for  moneys  of  his  loaned  to 
her  for  use  on  her  sole  and  separate  proj*- 
erty  is  invalid  and  cannot  be  enforced  at 
law  either  during  coverture  or  after  the 
death  of  either  or  both  of  them.  See  Mas- 
ten  V.  Herring,  6  Pennewill,  282,  66  Ati.  36S, 
and  affirmed  by  the  Supreme  Court  wbere 
the  executor  of  a  married  man  brought  an 
action  of  debt  against  the  administrator  or 
bis  wife  on  a  bond  given  the  husband  by  his 
wife  during  coverture.  Therefore  there  is 
nothing  in  the  act  concerning  the  rights  ot 
married  women  to  change  the  well-establish- 
ed Jurisdiction  of  an  equitable  assumpsit  by 
a  widow  against  the  representative  of  her 
deceased  husband.  2  Story's  Equity  Juris- 
prudence, {  136a 

[2]  Under  the  allegations  of  the  bill  the 
complainant  is  not  entitled  to  repayment  o{ 
the  money  represented  by  the  check  for  $il6. 
By  tbe  bill  it  was  claimed  to  have  been  a 
loan  by  her  to  her  husband  which  implies 
a  promise  of  repayment;  whereas  the  proof 
made  by  her  was  that  the  check  was  given 
in  payment  for  floors  put  down  by  the  pay- 
ees in  her  husband's  dwelling  house  which 
is  quite  a  different  thing  from  a  loan  of 
money  and  inconsistent  therewith.  There- 
fore, it  is  not  necessary  to  decide  the  ques- 
tion discussed  by  counsel,  as  to  whether  In 
the  absence  of  a  promise  a  wife  may  recov- 
er from  her  deceased  husband's  estate  mon- 
ey expended  by  her  from  her  own  moneys 
on  his  dwelling  house. 

[S]  One  question  to  be  decided  is  whether 
the  estate  of  her  husband  is  liable  to  the 
complainant  for  the  moneys  paid  by  her  to 
her  husband  and  by  him  used  in  the  par- 
chase  of  real  estate,  and  if  so,  to  what  ex- 
tent The  facts  are  very  bare.  By  Joinin; 
in  the  mortgages  and  conveyances  of  ibe 
land  which  he  purchased  with  her  monef. 
she  presumably  knew  that  he  had  taken 
title  in  his  own  name,  sold  at  an  adraJiice 
and  received  the  settlement  But  it  is  not 
necessary  to  depend  upon  presumptions  of 
law  as  to  liability  arising  from  the  few 
known  facts,  if  it  has  been  shown  that  In 
these  transactions  he  was  acting  as  her 
agent 

There  is  in  this  state  a  decision  of  Chan- 
cellor Saulsbury  directly  bearing  on  the 
questions  raised  in  this  case,  viz.  the  case 
of  Hood  V.  Jones,  5  Del.  Ch.  78  (1875).  In 
that  case  land  in  Baltimore  was  purdiased 
with  money  of  Aramluta  Jones,  then  the 
wife  of  Charles  R.  Jones,  and  title  thereto 
taken  in  the  name  of  a  trustee  for  her  as 
fully  as  though  she  were  a  feme  sole.  Aft- 
erwards, the  trustee  being  dead,  she  and  her 
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husband  mortgaged  the  land  for  $2,300  to 
secure  the  pas^nent  of  money  which  accord- 
ing to  the  mortgage  was  distinctly  loaned  to 
her  husband  by  the  mortgagee.  The  mort- 
gagee  gave  to  the  wife  a  check  for  the  mon- 
ey so  loaned  and  she  Indorsed  it  over  to  her 
husband.  The  mortgaged  property  was  then 
sold  and  conveyed  by  the  mortgagors,  for 
$1,000,  and  a  dieck  for  the  balance,  after 
deducting  the  mortgage  debt,  was  given  to 
the  husband  for  the  account  of  his  wife, 
and  he  indorsed  the  check  expressly  as  her 
agent  €tnd  received  the  money.  He  thea 
gave  a  Judgment  bond  for  $4,000  to  a  tmstee 
for  his  wife.  Later  he  engaged  In  business, 
and  failed  and  his  creditors  recovered  a 
judgment  Before  they  obtained  a  levy. 
Judgment  was  entered  on  the  bond  held  by 
the  trustee  for  Aramlnta  Jones,  a  levy  on 
her  husband's  goods  was  made  and  the 
same  were  sold.  The  creditors  of  the  hus- 
band filed  a  bill  against  the  husband,  his 
\rife,  her  trustee  and  the  sheriff  alleging 
fraudulent  collusion  to  prevent  them  from 
collecting  their  claims.  The  bill  was  dis- 
missed. Chancellor  Rldgely  holding  that  in 
making  the  mortgage  of  her  own  property 
for  his  debt  the  relation  of  principal  and 
surety  arose,  and  she  was  entitled  to  all 
the  rights  arising  from  the  relationship,  in- 
dudlng  reimbursement  Also  that  the  re- 
ceipt by  her  husband  as  her  agent  of  the 
proceeds  of  sale  of  her  land  over  and  above 
the  mortgage  deht  created  the  relation  of 
debtor  and  creditor  between  them.  That, 
therefore,  the  bond  was  not  fraudulent,  but 
vas  executed  for  a  consideration  which  in 
equity  is  sufficient  and  made  the  bond  valid. 
In  the  opinion  the  Chancellor  found  that 
the  bond  would  not  have  been  valid  as  a 
voluntary  one,  or  as  a  settlement  for  his 
vlfe,  but  only  as  an  acknowledgment  of  an 
indebtedness.  He  distinctly  based  his  opin- 
ion not  upon  the  law  of  Maryland,  where 
the  land  in  question  was  located,  but  upon 
general  equitable  principles.  6  Del.  Ch.  99. 
After  reviewing  authorities  he  found  that 
two  principles  were  established:  (1)  "The 
receipt  and  appropriation  by  a  husband  of 
money  constituting  the  separate  estate  of 
hig  wife  with  her  knowledge  and  acquies- 
cence does  not  establish  the  relation  of 
debtor  and  creditor  between  them  and  eati.- 
tie  the  wife  to  compensation  out  of  her  hus- 
band's assets,  unless  at  the  time  of  such  re- 
ceipt there  was  an  understanding  between 
than  that  he  should  repay  the  money  so 
received  and  appropriated;  and  that  in  the 
absence  of  such  an  understanding,  the  law 
presumes  the  money  to  be  a  gift  by  the  wife 
to  the  husband."  (2)  When,  however,  she 
joins  her  husband  in  mortgaging  her  sepa- 
rate estate  for  the  payment  of  his  debt,  no 
snch  presumption  arises,  but  on  the  contrary 
the  law  determines  the  relation  which  aris- 
es from  the  transaction  to  be  that  of  princi- 
pal and  surety,  and  like  any  other  surety 
ibe  is  entitled  to  reimbursement  from  Iilm 


if  the  debt  ia  paid  from  her  separate  prop- 
erty. 

Appljring  these  principles  he  found  that 
she  was  surety  for  the  mortgage  debt  of 
$2,300  and  entitled  to  reimbursement  by  him. 
Also  that  in  receiving  the  balance  of  the 
purchase  money  for  her  land,  over  and  above 
the  mortgage  debt,  on  a  check  drawn  in  his 
favor  for  her,  and  indorsed  by  him  as  her 
agent,  he  thereby  became  indebted  to  her  in 
the  amount  so  received. 

There  is,  therefore,  dedudble  from  this 
opinion  and  decision  this  principle:  The  re- 
ceipt and  appropriation  by  the  husband  of 
his  wife's  separate  property  with  her  knowl- 
edge and  acquiescence,  does  not  in  the  ab- 
sence of  an  understanding  or  agreement  be- 
tween them  create  the  relation  of  debtor 
and  creditor;  but  that  It  is  otherwise  if  he 
receives  her  separate  property  as  her  agent, 
even  in  the  absence  of  sudi  agreement  or 
understanding. 

It  should  be  noted  that  this  case  was  de- 
cided before  married  women  were  by  statute 
given  control  of  their  s^>arate  property  as 
fully  as  though  a  feme  sole,  Etnd  this  ele- 
ment will  be  considered  later  in  this  opin- 
ion. 

There  is  In  this  case  now  before  tliis  court 
sufficient  evidence  to  show  that  in  the  pur- 
chase and  sale  of  the  real  estate  the  hus- 
band was  acting  as  agent  for  his  wife 
Contemporaneously  with  the  purchase,  and 
against  his  interest,  he  declared  in  substance 
that  it  was  his  wife's  money  he  was  invest- 
ing in  the  houses,  and  in  view  of  their  rela- 
tionship it  la  a  fair  Inference  from  this 
that  It  was  an  investment  made  for  her. 
This  creates  either  a  trust  or  an  agency, 
and  the  result  is  the  same  in  either  case, 
viz.  he  and  since  death  his  estate  is  liable  to 
her  for  the  money,  or  for  the  results  of  the 
use  thereof  by  Mm.  Slight  drcnmstances 
will  determine  the  character  of  transactions 
between  husband  and  wife  in  order  to  do  jus- 
tice to  both.  Therefore,  th§i  complainant 
is  entitled  to  be  repaid  the  sum  of  $3,100, 
the  profit  made  by  the  sale  of  the  houses 
and  the  net  rents  thereof  received  by  him, 
these  being  features  of  accountability  aris- 
ing from  agency  or  trusteeship. 

[4]  (2)  As  to  the  moneys  paid  to  Dr. 
Spruance,  $500  and  $400,  there  is  no  evi- 
dence of  the  use  made  of  the  moneys;  no 
evidence  of  an  agency  respecting  them; 
nothing  to  show  any  understanding  or  agree- 
ment respecting  them;  and  no  evidence  at 
all  even  tending  to  show  whether  they  were 
gifts  or  loans,  or  payments  made  for  in- 
vestment As  to  them,  therefore,  imputed 
presumptions,  if  any  there  be,  are  the  only 
guides. 

It  is  clear  that  Chancellor  Saulsbnry  would 
have  held  these  payments  to  be  gifts,  and 
would  have  denied  the  widow  a  right  to  be 
reimbursed  from  her  husbttnd'a  estate. 
Should  his  statement  of  the  law  be  followed 
here?    True,  <»i  this  branch  of  the  case  his 
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announcement  of  the  law  was  an  obiter  dic- 
tum. But  it  was  a  clear  conviction,  was  bas- 
ed on  authority,  and  was  cognate  and  ger- 
mane to  the  points  actually  decided,  which 
were  In  a  sense  an  exception  to  the  general 
rule  whidi  he  first  announced.  Furthermore, 
It  was  a  declaration  made  more  than  forty 
years  ago,  and  stands  unchallenged  in  this 
state.  The  latter  case  of  Williams  v.  Morgan, 
6  Houst.  439  (1881)  In  the  Court  of  EJrrors  and 
Appeals,  was  not  only  not  inconsistent  with 
It,  and  though  from  the  report  of  the  case 
Hood  V.  Jones,  supra,  does  not  seem  to  have 
been  cited  or  considered,  the  two  cases  are 
in  harmony,  and  Indeed  one  may  find  in  the 
later  case  a  confirmation  of  the  earlier  one. 

While  the  point  actually  decided  by  the 
Court  of  Errors  and  Appeals  in  Williams  v. 
Morgan,  affirming  a  decree  In  Chancery,  does 
not  bear  directly  on  this  case,  yet  it  does 
touch  it  remotely.  There  a  husband  by  the 
direction  of  his  wife  and  as  her  agent  sold 
land  belonging  to  her,  and  with  the  proceeds 
of  sale  bought  other  land  and  had  the  title 
conveyed  to  her.  A  judgment  creditor  of  the 
hnsband  having  levied  on  the  land,  she  filed 
a  bill  against  the  Judgment  creditor  of  her 
husband  to  enjoin  a  sale  thereunder  and  ob- 
tained a  decree,  which  was  atfirmed  on  appeal. 
Both  the  Chancellor  and  the  appellate  court 
laid  stress  on  the  existence  of  an  understand- 
ing and  agreement  between  the  husband  and 
wife  made  during  coverture,  that  the  pro- 
ceeds of  sale  of  her  own  land  should  be  rein- 
vested in  other  land,  and  enforced  that  agree- 
ment. Would  the  court  have  reached  the 
same  result  in  the  absence  of  such  an  agree- 
ment? or  in  the  absence  of  such  an  agree- 
ment, woald  tt  have  held  that  the  receipt  by 
the  husband  of  the  proceeds  of  the  sale  of 
the  wife's  land  was  a  reduction  thereof  into 
his  own  possession  so  that  it  became  bis  own, 
and  that  the  subsequent  use  thereof  by  him 
in  the  purchase  of  other  land  and  taking  ti- 
tle thereto  in  her  name  was  in  fraud  of  his 
creditors? 

If  as  between  husband  and  wife  there  was 
a  resulting  trust  in  her  favor  arising  from 
the  transaction  in  the  absence  of  an  agree- 
ment between  them  on  the  subject,  then  why 
rely  on  the  express  agreement  to  secure  to 
her  as  against  his  creditors  the  right  to  the 
land  purchased  with  the  proceeds  of  the  sale 
of  her  land?  As  between  persons  other  than 
husband  and  wife  the  question  could  not 
arise,  for  there  would  be  such  resulting  trust, 
and  besides  the  land  of  one  perSon  could  not 
be  levied  on  for  the  debt  of  another  person. 

This  case  may,  therefore,  contain  an  indi- 
rect recognition  of  the  principle  that  if  a 
husband  receives  from  his  wife  her  own  mon- 
ey he  is  not  accountable  to  her  as  to  the  use 
he  makes  of  it  in  the  absence  of  an  agree- 
ment or  understanding  between  them  that  it 
is  to  be  returned,  or  held,  or  used,  for  her 
use,  or  there  be  other  circumstances  frcMn 
which  it  may  be  deduced  that  they  Intended 
to  create  the  relation  of  debtor  and  creditor. 


or  trustee  and  beneficiary,  principal  and 
agent.  This  case  also  was  decided  before  the 
rights  of  married  women  were  enlarged. 

If  one.  looks  at  the  decisions  of  courts  of 
other  states  for  guidance,  he  finds  a  variety 
of  decisions  and  of  reasons  given  therefor. 
The  courts  in  Pennsylvania  at  an  early  date 
found  that  the  passage  of  acts  giving  to  mar- 
ried women  property  rights  as  though  single, 
changed  the  rule  theretofore  existing,  and 
that  the  receipt  by  the  husband  of  his  wife's 
property  constitutes  him  a  trustee  for  her,  in 
the  absence  of  evidence  to  the  omtrary. 
Wormley's  Estate,  137  Pa.  101,  102,  20  AtL 
621,  and  cases  there  cited.  But  as  established 
by  later  cases  as  a  modification  of  the  earlier 
rule,  it  must  be  shown  by  <dear  proof  that 
land  purchased  by  him  was  so  bought  ?ciUi 
her  money,  and  that  it  was  her  intention  to 
take  title  to  the  land  in  her  own  name,  or  In 
the  name  of  her  husband  In  trust  for  her. 
Cornman's  Estate,  197  Pa.  126,  46  AtL  910; 
McCormlck  v.  Cooke,  190  Pa.  631.  49  AtL  23& 

Following  the  reasons  given  in  the  earlier 
Pennsylvania  cases,  which  were  expressly 
dted,  the  Supreme  Court  of  the  United  States 
In  Stickney  v.  Stickney,  131  U.  S.  227,  9  Sup. 
Ct.  677,  33  li.  Ed.  136,  held  that  because  of 
the  enabling  act  as  to  married  women  there 
was  no  presumption  of  a  gift  where  a  has- 
band  acquires  possession  of  his  wife's  sep- 
arate property,  whether  with  or  without  hw 
consent,  but  that  he  is  to  be  considered  a 
trustee  for  her  in  the  absence  of  direct  evi- 
dence of  a  gift. 

The  courts  in  Indiana  (King  r.  King,  21 
Ind.  App.  598  [1900],  67  N.  E.  276,  79  Am. 
St.  Rep.  287,  and  Indiana  cases  there  dted), 
and  Kansas  (Carter  v.  Becker,  69  Kan.  S24, 
77  Pac.  264),  Michigan  (Sykes  v.  City  Sav- 
ings Bank,  115  Mich.  321,  73  N.  W.  369,  69 
Am.  St.  Rep.  562),  and  Missouri  (Scrutcb- 
field  v.  Sauter,  119  Mo.  615,  24  S.  W.  137). 
also  followed  the  Pennsylvania  courts  and 
for  the  same  reasons. 

In  Illinois  the  court  found  that  a  trust  re- 
sulted In  favor  of  a  married  woman  wbo 
furnishes  the  purchase  money  for  land,  title 
to  which  is  taken  in  the  name  of  her  htisband, 
applying  the  same  rule  as  between  persons 
not  in  the  relationship  of  husband  and  wife. 
Wright  V.  Wright,  242  lH  71,  88  N.  E.  788, 
26  Ia  B.  A.  (N.  6.)  161. 

In  New  Jersey  it  is  settled  that  tJie  receipt 
by  a  husband  of  hia  wife's  money  presump- 
tively makes  him  her  debtor  as  to  the  prin- 
cipal sum,  and  the  burden  is  on  him  to  show 
the  contrary.  .But  it  is  otherwise  when  he 
received  income  from  her  property.  Jones 
v.  Davenport,  44  N.  J.  Eq.  33,  13  Aa  652; 
Black  V.  Black,  30  N.  J.  Eq.  215,  219;  Adone 
V.  Spencer  (Court  of  Errors  and  Appeals)  62 
N.  J.  Eq.  782,  49  AU.  10,  66  L.  B.  A.  817,  90 
Am.  St.  Bep.  484.  In  the  case  last  dted 
this  language  is  used: 

"Since  1848.  which  was  about  the  year  of  the 
beginning  of  the  statutory  creation  of  the  wife'« 
separate  property  rights,  the  trend  of  the  ded- 
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sioiis  in  all  the  states  has  been  toward  the  role 
here  contended  for.  It  can  safely  be  said  that 
with  scarcely  an  exception  the  Supreme  Court 
of  the  United  States  and  the  courts  of  last  resort 
of  all  the  states  have  held  that  as  to  the  prin- 
cipal of  the  wife's  separate  estate,  taken  into 
the  possession  of  a  husband  and  used  by  him,  he 
or  bis  personal  representative  is  bound  to  ac- 
count to  her,  and  that  to  sustain  a  refusal  to  so 
do,  or  to  relieve  from  equitable  liability  to  so  do, 
the  burthen  is  on  him  to  establish  that  he  re- 
ceived such  property  as  a  gift  from  her.  His 
mere  possession  of  it  will  not  imply  such  a  gift 
any  more  than  it  would  from  a  like  receipt  from 
any  other  person.  There  appears  no  good  rea- 
son either  in  law  or  morals  why  such  should  not 
be  the  rule." 

In  Black  V.  Black,  cited  above,  the  court 
after  stating  the  general  rule  as  to  trustee- 
ship where  a  husband  acquires  possession  of 
his  wife's  property,  made  a  distinction  in 
the  result  where  there  is  an  appropriation  by 
a  wife  herself  of  her  separate  property.  But 
this  distinction  was  not  noticed  or  applied 
In  the  later  cases  in  New  Jersey. 

On  the  other  hand  the  courts  in  Massachu- 
setts, New  Hampshire,  Virginia,  West  Vir- 
ginia and  Maryland  take  a  different  view. 

In  Jacobs  v.  Hesler,  113  Mass.  1S7,  160,  a 
wife  placed  her  money  in  the  hands  of  her 
husband,  and  there  was  no  evidence  as  to  a 
trust  or  agreement.  The  court  held  there 
was  a  presumption  of  a  gift. 

"A  husband  and  wife  cannot  make  contracts 
with  eadi  other ;  and,  though  he  may  doubtless 
be  a  trustee  for  her,  yet  when  a  wife  with  her 
own  band  pays  money  of  her  separate  property 
to  her  hnsband,  there  is  no  presumption  that 
he  receives  it  in  trust  for  her,  but  the  burden 
is  on  her  to  prove  the  fact.  In  the  absence  of 
such  proof,  the  money  must  be  deemed  to  have 
been  given  to  him  with  the  intention  that  it 
should  be  applied  to  the  use  or  benefit  of  either 
or  both  of  them  at  his  discretion." 

See,  also.  Brown  v.  Wood,  121  Mass.  187, 
and  Thacher  v.  Churchill,  118  Mass.  108. 

In  Coburn  v.  Storer,  67  N.  H.  86,  36  Afl. 
fl07  (1891),  the  court  said: 

"The  delivery  of  money  without  other  evi- 
dence of  the  contract  between  the  parties  raises 
no  presumption  of  law  that  it  was  intended  to 
be  a  loan,  rather  than  the  payment  of  a  debt 
or  a  gift  Its  legal  effect  would  necessarily  be 
very  different  in  different  cases,  and  a  legal  pre- 
sumption that  it  amounted  to  a  loan  in  a  given 
case  would  be  as  likely  to  defeat  as  to  carry 
out  the  intention  of  the  parties.  The  intention 
of  the  parties,  found  as  a  fact  from  competent 
evidence,  must  determine  1±e  character  of  their 
act.  •  •  •  Whatever  weight  the  marital  re- 
lation existing  between  the  defendants  might 
have  as  evidence  upon  that  question,  it  does  not 
famish  a  legal  presumption  of  a  loan,  which 
would  not  exist  it  Mrs.  Storer  had  delivered  ttie 
money  to  some  one  other  than  her  husband. 
While  the  statute  •  •  •  removed  certain 
common-law  disabilities  of  married  women,  and 
sutfaorJEed  them  to  make  contracts  generally  as 
if  they  were  unmarried,  it  did  not  give  them 
the  benefit  of  a  legal  inference  not  applicable  to 
similar  transactions  between  other  people." 

The  Virginia  courts  hold  that  when  the 
husband  receives  the  wife's  money,  there  is 
no  presumption  of  a  loan,  and  she  cannot 
claim  repayment  of  It  as  a  loan  as  against 
her  husband's  creditors.  Beecher  v.  Wilson, 
84  Va.  813,  6  B.  B.  209,  10  Am.  St  Rep.  883 ; 


New  South,  etc.,  Co.  v.  Beed,  96  Va.  345,  31 
S.  E.  614,  70  Am.  St  Bep.  858. 

In  Whltten  v.  Whltten,  70  W.  Va.  422,  74 
S.  E.  237,  39  li.  R.  A.  (N.  S.)  1026,  Ann.  Cas. 
191&D,  647,  it  was  held  that  money  of  a  wife 
invested  in  land  in  the  husband's  name  is 
presumptively  a  gift,  and  In  the  absence  of 
facts  and  circumstances  refuting  the  pre- 
sumption there  is  no  resulting  trust  in  her 
favor.  The  relationship  makes  this  an  ex- 
ception to  the  rule  that  the  trust  results  in 
favor  of  the  person  paying  the  purchase  mon- 
ey In  the  absence  of  evidence  to  the  contrary. 
This  presumption  of  a  gift  accords  with  gen- 
eral legal  principles,  such  as  advancements 
by  a  grandparent  of  money  for  land  taken 
in  the  name  of  a  grandchild  where  there  is 
no  obligation  for  support;  or  by  a  husband 
and  title  is  taken  in  the  name  of  the  wife; 
and  services  rendered  by  a  person  to  a  near 
relative  are  presumably  gratoitous. 

In  Grover  v.  BadclUT,  63  Md.  496,  600,  the 
court  said: 

"The  wife  having  the  jns  disponendi  of  her 
separate  property,  if  she  thinks  proper  to  let 
her  hufiiband  nave  it,  or  appropriate  it,  without 
any  express  promise  or  agreement  at  the  time 
to  account  for  or  repay  her  the  amount  so  re- 
ceived or  appropriated,  she  cannot  afterwards 
set  up  a  claim  against  her  husband  upon  the 
footing  of  a  creditor." 

Since  there  is  this  contrarl«ty  of  decisions, 
the  reasons  therefor  should  be  weighed. 
Too  much  weight  and  effect  was  given  to  the 
spirit  of  the  Married  Women's  Act  in  Penn- 
sylvania, and  in  the  states  which  followed 
the  deddons  of  its  courts.  The  argument  is 
this:  Before  these  statutes  the  husband 
could  take  her  money  without  her  consent, 
and  it  became  his;  but  after  the  statute  if 
he  acquired  her  property  It  did  not  become 
his  unless  it  be  shown  that  she  intended  it  as 
a  gift,  and  therefore  he  took  it  as  trustee,  or 
became  her  debtor.  That  argument  would  be 
good  where  he  receives  her  property  without 
her  knowledge,  or  without  her  consent  being 
shown,  and  some  of  the  cases  dted  are  of 
this  kind.  But  where  she  being  in  posses- 
sion of  her  own  property  v(duntarlly  hands 
It  over  to  him,  and  there  Is  no  circumstance 
showing  a  purpose  or  reason  for  so  doing, 
then  the  spirit  of  the  enabling  acts  has  no 
bearing. 

It  is  no  longer  necessary  to  protect  her 
from  her  husband  for  the  law  does  that. 
With  freedom  has  come  responsibility  to 
take  care  of  her  own  property  interests. 
Neither  can  it  t>e  assumed  that  every  mar- 
ried women  Is  unduly  controlled  by  her  hus- 
band in  the  exxjendltures  of  her  own  money, 
ft  is  not  sound,  therefore,  to  say  that  when 
a  wife  voluntarily  hands  over  to  her  hus- 
band her  own  money,  and  there  is  no  ex- 
planation of  the  circumstance,  there  is  pre- 
sumptively a  resulting  trust  in  her  favor 
which  makes  him  either  her  debtor  or  trustee, 
so  as  to  make  him  or  his  estate  accountable 
to  her  for  a  return  thereof. 

So  also  the  theory  of  a  resulting  trust  does 
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not  se^n  logically  ai^llcable.  Of  course,  as 
a  general  principle  a  trust  results  in  favor  of 
the  purchaser  whose  money  pays  for  land. 
Newell  T.  Morgan,  2  Har.  225.  But  these  are 
well  established 'exceptions  to  this  rule,  as 
where  there  is  an  obligation  to  support,  or 
where  one  stands  In  loco  parentis,  or  eren 
where  there  is  a  less  close  relationship.  As 
was  said  in  Getchell  v.  Blddeford,  etc.,  Bank, 
94  Ma  452,  47  Atl.  895,  80  Am.  St.  Rep.  408, 
relationship  Is  a  circumstance,  though  not 
a  controlling  one.  It  is  because  of  the  close 
relationship  of  a  husband  and  wife  that  a 
delivery  of  property  from  him  to  her  pre- 
sumes a  gift.  Smith  V.  Montgomery,  5  T.  B. 
M<m.  (Ky.)  502;  Veeder  v.  McKlnley,  61  Neb. 
892,  86  N.  W.  982;  Selover  v.  Selover,  62  N. 
J.  E3q.  T61,  48  Atl.  522,  90  Am.  St.  Rep.  478. 
So  also  from  parent  to  child.  Jenning  t. 
Rohde,  99  Minn.  335,  100  N.  W.  597. 

Why,  then,  should  not  this  relationship  of 
a  wife  towards  her  husband  stand  as  evi- 
dence of  a  gift  when  she  herself  voluntarily 
hands  over  to  him  her  own  money,  and  there 
be  no  other  explanation  of  the  transaction? 
As  married  women  now  control  their  own 
pr(^)erty  and  may  deal  with  it  as  they  please, 
why  should  there  not  lie  some  significance 
to  her  unexplained  act  of  delivering  money  to 
her  husband?  Being  now  protected  by  the 
statute,  she  does  not  need  the  protection  of  a 
presumption  of  a  loan  in  such  transaction. 

On  the  whole.  It  seems  dear  that  a  pre- 
sumption of  either  a  gift  or  a  loan  would  In 
this  and  many  other  cases  be  as  lilcely  to 
defeat  as  to  carry  out  the  undiscovered  inten- 
tion of  the  parties  to  the  transaction,  so  that 
there  is  here  no  ground  to  presume  a  loan, 
and  no  evidence  of  one,  or  of  any  fact  except 
the  payment  of  money  by  a  wife  to  her  hus- 
band. It  is  doubtful  If  any  court  ever  upheld 
a  right  to  reimbursemeot  under  sndi  circam- 
Btances. 

This  case  is  an  illustration  of  the  impor- 
tance of  clear  imderstandlng  as  to  financial 
transactions  between  persons  standing  in 
close  relationship  to  each  other,  and  the  pru- 
dence of  the  giving  of  proper  evidences  of  the 
Intentions  of  the  parties  to  such  transactions, 
as  is  done  In  the  commercial  world  even  as 
between  persons  who  have  full  confidence  in 
the  integrity  of  each  other. 

The  conclusions  are,  tliat  In  the  purchase 
of  the  two  houses  with  his  wife's  money,  Dr. 
Spruance  acted  as  agent  for  his  wife  and  his 
estate  is,  therefore,  accountable  to  her  for 
the  money  so  used  and  the  rents  and  profits 
thereof.  I  also  find  that  the  payment  to  him 
by  her  of  two  sums  ot  her  own  money  vrtth 
no  explanation  thereof  made,  or  clrcomstance 
shown,  concerning  the  transaction,  or  the  use 
made  thereof  by  him,  does  not  show  a  loan 
by  her  to  him,  or  raise  an  equitable  assumpsit 
to  return  it  to  her,  and  she  is  not  entitled 
to  repayment  thereof  from  his  estate. 

[6]  It  is  claimed  that  the  ccHuplainant  Is 
entitled  to  interest,  on  the  theory  that  the 


husband  being  a  trustee  was  chargeable  with 
interest  from  the  time  he  mingled  the  wife's 
money  with  his  own.  The  authorities  have 
viewed  the  question  differently. 

In  Wormley's  Estate,  137  Pa.  101,  20  Att 
.621,  where  the  wife's  money  received  by  het 
husband  was  used  in  erecting  the  house  In 
which  they  lived,  and  because  she  had  shared 
In  the  benefit  derived  from  the  use  made  of 
the  money,  the  court  gave  her  interest  only 
from  the  time  of  the  death  of  her  husband. 
The  Appellate  Court  of  Indiana  in  the  case 
of  King  V.  King,  24  Ind.  App.  598,  57  N.  R 
27.5,  79  Am.  St  Rep.  287,  where  the  husband 
used  his  wlffe's  money  in  his  business  denied 
interest  l)ecause  there  was  no  agreement 
to  repay  the  money,  or  a  demand  for  and 
refusal  of  repayment  But  in  a  later  case 
in  the  Supreme  Court  of  Indiana,  Stanley's 
Estate  V.  Pence,  160  Ind.  636,  644,  66  N.  E. 
51,  67  N.  R  441,  where  the  husband  pur- 
chased real  estate  for  himself  with  his  wife's 
money,  "thereby  converting  It  to  his  own  nse 
and  profit,"  as  the  court  said,  l>e  was  charged 
as  trustee  with  interest,  that  being  most 
equitable  In  this  case,  the  court  saying  that 
the  question  of  charging  a  trustee  with  inter- 
est depends  on  the  facts  and  drcumstances 
in  each  particular  case. 

On  the  whole,  tben,  it  Is  equitable  to  re- 
quire the  estate  of  I>r.  Spruance  to  pay  to  his 
wife  lawful  Interest  on  the  sum  of  $3,100 
from  the  time  it  was  received  by  him  in  1916. 

The  costs  will  be  made  payable  from  the 
estate  of  the  decedent 


MONAGHAN  v.  JOTCB. 

(Court  of  Chancery  of   Delaware.     April  25, 
1918.) 

1.  Wills  ®=>13(2)  —  Designation  of  Bene- 
riciabt^holdeb  of  ecclesiastical  office 
—"Devise  to  Person  and  his  Successobs 
in  ecolksiabtical  office." 

Rev.  Code  1915,  §  2181,  providing  that  no 
grant,  conveyance,  devise,  or  lease  of  personal 
or  real  estate  to,  nor  any  trust  of  such  personal 
or  real  estate  for,  the  "benefit  of,  any  person, 
and  iiis  gucceasor  or  succeasore  in  any  ecclesias- 
tical office"  shall  vest  any  estate  in  such  person 
or  his  successor,  doe«  not  apply  to  a  devise  of 
real,  personal,  or  mixed  property  to  a  bishop 
by  name  "or  his  successor  the  Rt  Rev.  Bishop 
of  W.  Diocese  to  be  applied  to  such  charitable 
purposes  of  the  diocese  of  W.  as  be  may  deem 
fitting";  the  devise  being  not  to  any  person 
or  successor  or  successors  in  any  ecclesiastical 
office,  but  to  a  person  by  the  designation  of  liis 
ecclesiastical  office. 

2.  Charities  «=10  —  "Chabitable  Gms"  — 
Gift  to  Clebgtmah. 

A  gift  to  a  priest  or  minister  in  his  pablic 
office,  to  be  used  oy  him  for  such  public  rebgiom 
and  charitable  purposes  as  he  sees  fit,  is  chari- 
table. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Chari- 
table Gift.] 

3.  Chabities  «=>21(1)  —  Chabitable  Gifts 
— Certainty. 

A  devise  in  a  will  to  a  bishop  by  name  ot 
his  successor  the  Kt.  Rev.  Bishop  of  Wilming- 
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ton  Dioceie  to  be  applied  to  Buch  charitable 
purposes  of  the  diocese  of  WUmington,  Dela- 
ware, as  he  may  deem  fit,"  is  not  void  for  un- 
ccrtaint;  as  to  the  class  to  be  benefited;  the 
gift  beine  to  such  charitable  purposes  of  a  ter- 
ritorial division  of  a  certain  religious  body  as 
the  trustee  may  deem  fit 
i.  CHAsrnxs   «=>22(2)— Chabitabxx   Gifis— 

Certajrtt. 
A  charitable  gift  in  a  will  to  a  bishop  or 
Ui  successor  in  office,  "to  be  applied  to  such 
charitable  purposes  of  the  Diocese  of  Wilming- 
ton as  he  may  deem  fit,"  ie  not  invalid  because 
it  imposes  on  the  trustee  the  duty  and  right 
to  select  the  charitable  purposes. 
5.  Vendob  and  Pubc&aseb  «=»129(4)— Suffi- 

ciERCT  OT  Title. 
A  bill  for  specific  performance  b][  one  who 
alleges  he  was  seised  in  fee  will  not  ue  to  com- 
pel the  purchase  of  land,  where  such  land  was 
devised  to  complainant  in  trust  for  charitable 
uses;  complainant  not  being  free  to  sell  and 
convey  the  property  as  absolute  owner. 

Suit  by  Jobn  J.  Monaghan  against  Annie 
Joyce  for  specific  performance  of  a  contract 
to  sell  real  estate.    Bill  dismissed. 

Charles  F.  Curley,  of  Wilmington,  for  com- 
plainant. William  F.  Kurtz,  of  Wilmington, 
for  defendant 

THE  CHANCELLOB.  This  case  Is  heard 
upon  bill  and  answer  at  the  election  of  tbe 
complainant  Tbe  bill  Is  one  for  si)eclflc  per- 
formance of  a  contract  between  Jobn  J. 
Monagban,  tbe  complainant,  and  Annie  Joyce, 
one  of  tbe  defendants,  for  tbe  sale  by  tbe 
former  to  tbe  latter  of  a  lot  of  land  in 
Wilmington  wltb  five  dwelling  bouses  tbere- 
on  erected,  alleged  to  have  been  devised  by 
the  will  of  John  A.  Lyons  as  part  of  tbe 
residue  of  bis  estate  In  fee  simple  "free  ot 
all  tmsts  or  conditions."  Tbe  residuary 
clause  of  the  will,  probated  In  August  1916, 
is  as  follows: 

"12th — All  the  rest  and  residue  of  my  estate, 
real,  personal  or  mixed  of  whatsoever  kind  and 
wheresoever  situate,  at  the  time  of  my  decease 
I  give,  devise  and  bequeath  to  the  said  Rt.  Rev. 
John  J.  Monaghan  or  his  successor  the  Rt 
Rev.  Bishop  of  Wilmington  Diocese  to  be  ap- 
plied to  sndi  charitable  purposes  of  the  Dio- 
cese of  Wilmington,  Del.  as  he  may  deem  fit- 
tJng." 

John  J.  Monagban,  tbe  complainant,  was 
and  is  tbe  Blsbop  of  the  Roman  Catholic 
Diocese  of  Wilmington.  After  the  argu- 
ment an  opinion  was  filed,  'in  which  I  de- 
clined to  decide  th6  case  untU  tbe  heirs  at 
law  of  the  testator  were  made  parties  de- 
fendant in  case  the  devise  be  held  void. 
Later  a  petition  was  filed  by  Catharine 
Lyons  as  sister  and  sole  heir  at  law  of  tbe 
testator,  Jobn  A.  Lyons,  asking  to  be  made 
party  to  the  cause,  "In  order  that  this  hon- 
orable court  may  decree  as  it  deems  right  and 
fitting,"  and  declaring  that  she  was  de- 
sirous to  effectuate  the  intention  of  tbe  tes- 
tator as  expressed  in  his  will.  Thereupon 
an  order  was  made  admitting  her  to  be  a 
party  complainant.  Mo  argument  was  made 
in  her  behalf. 


Was  tbe  devise  invalid  by  reason  of  any 
statute  of  Delaware?  By  chapter  68,  i  18,  of 
the  Revised  Code  of  1915,  par.  2181,  p.  1044, 
it  is  provided,  as  follows: 

"No  grant,  conveyance,  devise' or  lease  of  per- 
sonal or  real  estate  to,  nor  any  trust  of  such 
personal  or  real  estate  for  the  benefit  of  any  per- 
son, and  his  successor  or  successors  in  any  ec- 
clesiastical office,  shall  vest  any  estate 'or  inter- 
est in  said  person  or  his  successor;  and  no 
such  grant,  conveyance,  demise,  or  lease  to  or 
for  any  such  person  by  the  designation  of  any 
such  office,  shall  vest  any  estate  or  interest  in 
any  successor  of  such  person.  But  this  section 
shall  not  be  deemed  to  admit  the  validity  of  any 
such  grant  conveyance,  devise  or  lease  bere< 
tofore  made." 

By  tbe  residuary  danse  the  devise  was 
to  John  J.  Monaghan  as  Bishop,  an  ecclesias- 
tical office.  The  testator  Intended  to  give 
the  land  to  tbe  person  who  at  bis  death 
should  bold  tbe  ecclesiastical  oCBce  of  Bishop 
of  tbe  Roman  Catholic  Church  in  tbe  Diocese 
of  Wilmington ;  for  the  devise  was  given  to 
Jobn  J.  Monaghan,  "or  his  successor  the 
Rt  Rev.  Blsbop  of  Wilmington  Diocese," 
L  e.;  to  John  J.  Monaghan  if  be  were  then 
the  Bishop  of  the  Diocese,  and,  tt  not,  then 
to  whoever  should  then  hold  the  office  as 
bis  successor.  Jobn  J.  Monagban  could  take 
title  (if  at  all)  only  because  be  was  at  the 
death  of  the  testator  tbe  holder  of  that 
ofBce. 

Paragraph  2181  (Revised  Code  of  1915)  is 
section  1  of  chapter  276,  vol.  11,  Laws  of 
Delaware,  passed  March  1,  1865,  and  tbe 
title  of  the  act  is  "An  Act  in  Relation  to 
Conveyances  and  Devises  of  Personal  and 
Real  Estate  for  Religious  Purpo.ses."  All  of 
tbe  sections  of  tbe  act,  except  section  1. 
clearly  and  expressly  relate  to  tbe  matters 
stated  in  tbe  title  to  tbe  act,  viz.  grants, 
etc.,  for  religious  purposes,  and  none  to 
grants  for  charitable  purposes. 

Tbe  case  of  Wilmington,  etc.,  Friends  v. 
Ninth  Street  Co.,  10  Del.  Cb.  290,  91  Atl.  642, 
affirmed  by  tbe  Supreme  Court  10  Del.  Cb. 
470,  92  Atl.  1085,  does  not  apply,  for  tbe 
comments  on  the  Act  of  1855  were  applicable 
to  grants,  etc.,  for  religious  purposes,  and 
are  not  necessarily  applicable  to  grants  for 
general  charitable  purposes. 

[1  ]  The  quoted  section  of  the  Code  does  not 
apply  in  tbe  devise  in  question.  There  was 
no  devise  to  any  person  and  his  successor  or 
successors  in  any  ecclesiastical  office.  There 
was  a  devise  to  a  person  by  tbe  designation 
of  bis  ecclesiastical  office;  but  that  form  of 
gift  is  not  prohibited  by  tbe  statute.  It  does 
not  even  provide  that  a  devise  of  land  to 
or  for  a  person  by  tbe  designation  of  an 
ecclesiastical  office  should  not  vest  In  any 
successor  of  the  devisee  any  estate  or  in- 
terest In  the  land  devised,  though  obviously 
In  this  case  such  a  prohibition  would  be  un- 
important as  the  complainant  was  the  orig- 
inal devisee  and  not  tbe  successor  of  the 
devisee  in  an  ecclesiastical  office. 
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In  form  the  devise  is  not  to  John  J.  Mon- 
aghan  and  his  successor  in  the  ecclesiastic- 
al office  of  Bishop,  nor  if  he  had  died  before 
the  testator  would  it  have  been  a  devise  to 
the  incumbent  of  the  office,  whoever  he 
might  then  have  been,  and  his  successor  in 
such  office.  It  is  a  devise  to  the  person  who 
at  the  death  of  the  testator  should  be  the  in- 
cumbent of  the  office.  Upon  the  death  of 
John  J.  Monaghan,  seized  of  the  property, 
the  title  to  it  would  not  vest  in  his  suc- 
cessor in  the  office,  and  the  same  is  tifie  as 
to  his  successor  in  office  in  case  he  had  died 
in  the  life  of  the  testator.  There  is,  then, 
no  statutory  objection  to  the  validity  of  the 
devise.  There  is  judicial  authority  to  sup- 
port the  gift. 

[21_  A  gift  to  a  priest  or  minister  in  bis 
public  office,  to  be  used  by  him  for  such 
public,  religious  and  charitable  purposes  as 
he  sees  fit  will  be  held  to  be  charitable; 
but  it  must  be  a  gift  to  the  donee  in  his  of- 
ficial capacity  to  be  expended  for  public 
charitable  purposes ;  for  if  it  is  a  gift  to  the 
])erson,  or  Individual,  in  Ms  private  cnpntfity, 
for  his  ind*vldunl  benefit  and  relief,  it  will 
not  be  charitable,  though  the  individual  is 
described  in  his  official  character.  2  Perry 
on  Trusts  (8th  Ed.)  8  703,  p.  1152;  citing 
Thornber  v.  Wilson,  3  Drew.  245;  a  c,  4 
Drew.  350 ;  Doe  v.  Aldbridger,  4  T.  B.  2ft4 ; 
Doe  ▼.  Copestake,  6  East,  328;  Morica  v. 
Durham,  10  Ves,  622. 

"The  question  whether  there  is  a  charitable 
gift  does  not  depend  on  the  fact  that  there  is  a 
gift  to  an  individual  describing  him  as  min- 
ister; but  on  whether  the  testator  designates 
the  individual  as  such,  or  as  being  the  person 
who  happens  to  fill  the  office."  Thornber  v. 
Wilson,  4  Drew.  350,  351. 

[3]  Another  important  question  is  whether 
the  gift,  though  distinctly  a  charitable  trust, 
is  void  for  uncertainty  as  to  the  class  to  be 
benefited.  The  gift  here  is  to  such  charita- 
ble purposes  of  a  particular  locality,  a  terri- 
torial division  of  a  certain  religious  t>ody, 
as  the  trustee  may  deem  fitting.  There  is, 
therefore,  a  trust,  a  designated  trustee,  a 
gift  to  charitable  purposes,  and  a  definite  lo- 
cality to  be  benefited.  It  is  distinctly  a  char- 
itable trust  within  any  definition  that  can  be 
found  in  any  decided  case,  and  clearly  within 
the  definitions  of  such  gifts  in  the  decisions 
of  the  courts  of  Delaware. 

[4]  The  only  feature  which  requires  special 
consideration,  therefore,  is  that  which  im- 
poses on  the  trustee  the  duty  and  right  to 
select  the  charitable  purposes.  There  are 
decisions-of  courts  elsewhere,  both  in  England 
and  in  this  country,  which  take  opposite 
views  as  to  the  validity  of  such  a  gift  Some 
hold  it  bad  because  the  wUl  of  the  trustee 
was  substituted  for  that  of  the  testator  in 
electing  the  objects,  and  others  l>ecause  there 
was  no  one  who  could  demand  and  enforce 
performance  by  the  trustee.  On  the  other 
hand,  these  reasons  were  held  insufficient  by 
other  courts. 

If  the  question  were  fairly  an  open  one  in 


this  state  it  would  be  necessary  to  weigh  the 
many  conflicting  views  and  seek  not  to  recon- 
cile them,  for  that  cannot  be  done ;  but  rath- 
er to  find  which  of  them  are  based  on  the  bet- 
ter reasons.  But  the  Court  of  Errors  and 
Appeals  of  tills  state  in  deciding  that  the 
trust  under  the  will  of  Benjamin  Potter  was 
a  valid  one,  has  so  clearly  indicated  an  opin- 
ion on  the  subject,  that  I  feel  bound  to  take 
the  broader  view  there  Indicated  and  uphold 
the  trust  here  as  a  valid  one,  for  the  purposes 
of  this  case,  although  manifestly  there  was 
in  the  case  dted  a  clearer  definition  of  the 
objects  of  the  testator's  bounty  than  in  that 
Of  the  testator  in  this  present  case; 

In  the  <!ase  respecting  the  Potter  will,  Grif- 
fith V.  State,  2  DeL  Ch.  421,  there  was  a  de- 
vise of  trustees  for  the  benefit  of  the  poor 
of  Kent  Connty,  the  distribution  to  be  made 
by  agents  to  be  appointed  by  a  designated 
official  body,  and  it  was  held  valid  and  en- 
forcible,  the  description  ^f  the  beneficiaries 
not  being  too  uncertain,  for  the  testator  had 
designated  'and  described  the  objects  of  the 
bounty  and  marked  out  a  plan  by  which  it 
should  be  distributed.  Judge  Wootten,  who 
wrote  tlie  (pinion  of  the  Court  of  Errors  and 
Appeals  ill  the  case  dted,  referred  on  page 
459  to  the  distinction  l)etween  gifts  to  charity 
and  other  gifts,  and  cited  a  number  of  an- 
thorltles  illustrative  of  the  distinction,  "some 
of  whidi,"  he  said,  "are  very  similar  to  the 
case  now  under  consideration;  as  the  case 
of  a  gift  to  the  poor  in  general  [with  author- 
ities], or,  a  gift  to  charitable  uses  generally, 
aifford  V.  Francis,  Freeman  Ch.  Cas.  330; 
Atty.  Gen.  v.  Herrick,  Ambler,  712;  or,  a 
gift  to  such  charitable  uses  as  the  testator's 
executor  shall  appoint  and  the  testator  re 
vokes  the  appointment  of  the  executor.  White 
V.  White,  1  Bro.  Ch.  Bep.  12 ;  or,  a  gift  to 
such  charitable  uses  as  A.  shall  appoint  and 
A.'  dies  In  the  life  time  of  the  testator,  Mog- 
gridge  V.  Thackwell,  1  Ves.,  Jr.,  464;  3.  Bro. 
Ch.  Bep.  617;  7  Vea,  Jr.,  36;  13  Ves.,  Jr., 
416,"  and  others.  "In  these,  and  all  snch 
cases,  (bough  the  bequest  would,  upon  the 
principles  which  govern  the  construction  of 
testamentary  dispositions  in  favor  of  general 
objects,  be  void  for  uncertainty;  yet,  the 
object  being  charity,  the  crown,  as  parens 
patrlte,  or  the  court,  will  execute  it." 

The  purport  of  this  and  later  expressions 
in  this  opinion  is  that  though  a  devise  of  land 
for  the  use  of  such  persons  as  the  trustee 
should  select  would  be  invalid  for  uncertain- 
ty, yet  a  gift  in  trust  for  such  charitable 
purposes  as  the  trustee  should  select,  being 
sufficient  to  establish  a  charitable  trust, 
would  be  valid,  and  in  England  would  be 
enforciWe  either  by  the  Court  of  Chancery 
or  the  King.  There  is  no  other  meaning  to  be 
derived  from  the  use  of  the  language.  The 
validity  of  the  devise  was  then  settled,  bat 
not  the  method  of  its  enforcement  It  is  not 
now  fairly  open  for  a  court  in  Delaware  to 
hold  invalid  such  a  gift,  whatever  may  be 
the  views  of  other  courts  elsewhere.   Kelther 


Digitized  by 


Google 


Me.) 


STATE  T.  KXiaR 


685 


tn  the  dted  case,  or  in  tills  present  case,  was 
tbe  manner  of  enforcing  the  trust  raised 
or  Involved.  ^ 

[i]  Having  determined  that  there  was  a 
▼alid  charitable  tmst,  it  follows  that  the 
all^ation  of  the  bill  to  the  effect  that  the 
complainant  was  seized  of  an  estate  in  fee 
simple  free  of  all  trusts  or  conditions  was 
not  sustained,  and  he  was  not,  therefore,  free 
to  sell  and  convey  the  property  as  an  absolute 
owner  thereof.  Neither  was  he  given  power 
by  the  will  to  convert  the  real  estate  into 
personalty.  Therefore,  the  complainant  is 
not  entitled  to  a  decree  for  specific  perform- 
ance, for  he  cannot  make  a  valid  deed  con- 
veying the  property  to  the  purchaser. 

It  was  assumed  by  counsel  as  a  fact  as 
though  shown  in  evidence  that  the  personal 
estate  of  the  testator  was  insufficient  to  pay 
his  debts  and  pecuniary  legacies.  But  the 
relevancy  of  this  fftct  was  not  shown,  the  bill 
being  by  John  J.  tflonagban  as  an  individual 
claiming  absolute  ownership  to  enforce  spe- 
cifically a  contract  of  sale  of  his  property. 

As  the  case  stands,  therefore,  the  bill  must 
be  dismissed  with  costs  upon  the  complain- 
ant 


STATE  V.  KKRR. 

(Supreme  Judicial  Court  of  Maine.     May  2, 
1918.) 

1.  FaI^E    PSBTENSXB    $=»29— SrFFICIENCT    OF 

Indictkent. 
An  indictment  for  false  pretenses  charging 
that  defendant  falsely  procured  a  lignature  to 
a  letter  authorizing  an  attorney  to  consent  to 
judgment  by  pretending  such  letter  to  be  a 
note  held  to  sufficiently  inform  defendant  of 
the  charge  against  him. 

2.  Indictment  and  Infobmation  *=»125(3)— 
DtrpLicmr. 

An  indictment  for  false  pretenses  charging 
&l8e  procuring  of  a  signature  to  a  letter  au- 
thorizmg  judgment  is  not  bad  for  duplicity  be- 
cause of  an  allegation  that  judgment  was  ob- 
tained thereon,  tiius  charging  tbe  common-law 
crime  of  falsely  obtaining  judgment;  such  al- 
legation being  proper  matter  of  inducement 

8.  Falsk  Pbbtensbb  «=3>2e  —  Indictuknt— 
Lettbb  Authobizino  Judokent. 
An  indictment  for  false  pretenses  charging 
false  procuring  of  a  signature  to  a  letter  au- 
thorizmg  an  attorney  at  law  to  consent  that 
judgment  be  entered  against  the  person  so 
signing  is  not  defective  because  of  failure  to 
allege  that  attorney  so  authorized  was  the  at- 
torney for  person  signing. 

4.  Indicthknt  and  Information  «s>110(2)— 
Language  of  Statute. 
An  indictment  that  does  not  set  out  the 
offense  charged  in  the  language  of  the  statute 
is  not  defective  where  the  language  used  is 
equivalent  to  that  of  the  statute. 

6.  iNDICntXNT    AND    INFOBMATION    «=>32(4)— 
CONCI.U8I0N. 

An  indictment  for  false  pretenses  need  not 
conclude  with  words  "by  reason  whereof  tho 
said  respondent  is  deemed  to  be  guilty  of  cheat- 
ing by  false  pretenses,"  and  is  sufficient  if  it 
concludes  with  words  "contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided." 


6.  FlxsE  Pbetbnsxs  «=b1S— CoNSTBUCnON  OF 
Statute  —  "Cheating  by  False  Pre- 
tenses. " 

Rev.  St.  c.  128,  I  I,  defining  "cheating  by 
false  pretenses"  as  the  false  procurement  of  a 
signature  to  an  instrument,  the  false  making  of 
which  is  forgery,  construed  to  have  reference  to 
the  crime  of  forgery  as  defined  by  the  com- 
mon law,  and  not  as  defined  by  Bev.  St.  c. 
123.  i  X. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  False 
Pretense.] 

7.  fobgebt  «=5l5— conbtbtjction  of  statute 
"^* 'Proceeding  "       " 

In  Rev.  St  c!  123,  t  1.  defining  "forgery" 
as  the  forging  of  any  "proceeding  filed  or  en- 
tered in  any  court,"  the  word  "proceeding"  con- 
strued to  include  a  letter  purporting  to  author- 
ize an  attorney  to  confess  judgment  (quoting 
Words  and  Phrases,  Proceeding), 

8.  False  Pbetenses  <S=9S3  —  Indiotjcbnt— 
Descbiption  of  Signature. 

An  indictment  for  false  pretenses  that  does 
not  set  out  the  entire  instrument,  including 
signature,  is  not  defective;  the  manner  of  ob- 
taining such  signature,  and  not  the  signature 
itself,  being  the  matter  in  issue. 

Exceptions  from  Superior  Court,  Cumber- 
land County. 

Theodore  Kerr  was  indicted  for  cheating 
by  false  pretenses,  and  from  an  order'  over- 
rulfng  his  demurrer  to  the  indictment,  he 
excepts.    Exceptions  overruled. 

Argued  before  CORNISH,  O.  J.,  and 
SPEAR,  KING,  and  PHILBROOK,  JJ, 

Carroll  L.  Beedy,  of  Portland,  for  the 
State.  William  H.  Murray  and  Jacob  H. 
Berman,  both  of  Portland,  for  respondent 

SPEAR,  3.  This  case  Involved  an  Indict- 
ment under  the  statute  for  cheating  by  false 
pretenses.  To  this  Indictment  the  defendant 
filed  a  demurrer,  which  was  overruled.  To 
this  ruling  exceptions  were  taken  by  the 
defendant  with  the  right  to  plead  over,  if 
the  exceptions  were  overruled.  The  Indict- 
ment, in  part,  reads  ^s  fcdiows: 

"The  grand  jurors  for  said  state  upon  their 
oath  present  that  Theodore  Kerr,  of  Westbrook, 
in  said  county  of  Cumberland,  on  the  24th  day 
of  October,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  sixteen,  at  Windham,  in  said 
county  of  Cumberland,  feloniously,  designedly, 
and  by  false  pretense,  and  with  intent  to  de- 
fraud, did  falsely  pretend  to  one  Lars  G.  Kla- 
genberg,  for  tbe  purpose  of  obtaining  the  signa- 
ture of  said  Lars  C.  Klagenberg  to  a  certain 
written  instrument,  that  said  written  instru- 
ment then  and  there  delivered  by  the  said  Theo- 
dore Kerr  to  the  said  Lars  C.  Klagenberg  was 
a  note  for  $300,  which  said  amount  of  money 
Carl,  then  and  there  moaning  Carl  H.  Klagen- 
berg, son  of  the  said  Lars  C.  Klagenberg,  had 
got  and  borrowed  from  him,  the  said  Kerr, 
three  years  ago,  and  that  the  interest  had  been 
paid  on  it,  and  that.  If  the  said  Lars  C.  Klagen- 
berg refused  to  sign  said  written  instrument, 
be,  the  said  Kerr,  would  take  everything  he,  tbe 
said  Klagenberg,  had  away  from  him,  which 
said  false  pretenses  were  then  .and  there  be- 
lieved to  be  true  and  were  relied  upon  by  the 
said  Lars  C.  Klagenberg,  and  he  was  thereby 
deceived  and  induced  to  sign  said  written  in- 
strument, and  did  then  and  there  sign  and  de- 
liver said  written  instrument  to  the  said  Theo- 
dore Kerr,  whereby  and  solely  by  means  of  said 
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false  pretenses  the  said  Theodore  Kerr  did  then 
and  there  feloniously,  designedly,  and  by  false 
pretense,  and  with  intent  to  defraud,  obtain  the 
signature  of  said  Lars  C.  Klagenberg  to  said 
written  instrument,  the  false  making  of  which 
said  written  instrument  is  forgery,  whereas  in 
truth  and  in  fact  said  written  instrument  was 
not  a  note  for  the  sum  of  $300  as  aforesaid,  but 
was  then  and  there  a  written  instrument  pur- 
porting to  be  the  authorizing  of  P.  J.  Larra- 
bee,  an  attorney  at  law,  to  consent  that  judg- 
ment be  entered  against  the  said  Lars  C.  Kla- 
genberg and  in  favor  of  the  said  Theodore  Kerr, 
in  an  action  brought  against  said  Lars  C.  Kla- 
genberg by  the  said  Theodore  Kerr,  and  then 
pending  in  said  superior  court  for  said  county 
of  Cumberland,  said  written  instrument  being 
of  the  following  tenoc: 

"  'Windham,  Me.,  Oct  24,  1918. 
'"P.  J.  Larrabee,  Portland,  Me.— Dear  Sir: 
In  the  matter  of  Theodore  Kerr  v.  Lars  Kla- 
genberg, action  entered  at  the  Superior  Court 
for  Cumberland  county  at  the  October  term, 
1916,  I  hereby  consent  and  agree  to  the  follow- 
ing entry,  viz.: 

'Judgment  for  plaintiff.' " 

The  rest  of  the  Indictment,  by  way  of 
Inducement,  avers  that  Klagenberg  had  no 
knowledge  whatever  that  the  suit  had  been 
brought  against  him  by  the  defendant  and 
was  pending  in  the  superior  court,  and  that 
the  defendant  took  and  received  the  written 
Instrument  and  caused  it  to  be  filed  In  the 
superior  court,  and  made  It  a  part  of  the 
records  of  the  court  In  the  action  which  Kerr 
had  brought  against  Klagenberg,  and  thereby 
obtained  a  Judgment  In  his  own  favor,  with- 
out the  knowledge  and  consent  of  Klagenberg, 
for  $347.02. 

Under  the  demurrer  the  defendant  rttacks 
the  sufficiency  of  the  indictment  In  the  fol- 
lowing particulars:  First,  that  the  Indict- 
ment Is  bad  for  duplicity;  second,  that  the 
Indictment  on  its  face  does  not  set  out  the 
crime  as  alleged;  third,  that  the  Indictment 
does  not  follow  the  wording  of  the  statute; 
fourth,  that  the  writing  to  which  the  state 
alleges  the  said  respondent  obtained  the  sig- 
nature Is  not  a  subject  of  forgery ;  fifth,  that 
the  writing  as  set  out  in  the  Indictment  does 
not  contain  the  signatures  of  the  persons 
whom  the  state  alleges  the  respondent  pro- 
cured to  sign.  These  several  objections  wUI 
now  be  considered  in  connection  with  the 
allegations  which  an  indictment  In  general 
for  this  offense  should  contain.  Upon  this 
matter  the  concensus  of  authorities  as  may 
be  found  In  11  Ruling  Case  Law,  par.  39,  p. 
857,  under  the  heading  "Indictment"  and  the 
subdivision  "In  General": 

"An  indictment  for  obtaining  property  by 
false  pretenses  is  sufficient  if  the  language 
used  is  sucb  that  it  designates  the  person  charg- 
ed and  indicates  to  him  the  crime  of  which  he 
is  accused.  It  must,  however,  have  that  de- 
gree of  certainty  and  precision  which  will  fully 
mform  the  accused  of  the  special  character  of 
the  charge  against  which  he  is  called  on  to  de- 
fend, and  will  enablo  the  court  to  determine 
whether  the  facts  alleged  on  the  face  of  the  in- 
dictment are  sufficient  in  the  contemplation  of 
law  to  oonstitnte  a  crime,  so  that  the  record 
may  stand  as  a  protection  against  further  pros- 
ecution for  the  same  alleged  offense," 


[1]  If  we  apply  these  general  requlremoits 
of  pleading  to  the  allegations  found  in  the 
above  Indictment,  it  will  be  seen  that  they 
come  well  within  the  rule.  The  language 
of  the  allegations  fuUy  Informs  the  accused 
of  the  special  character  of  the  charge  against 
him;  shows  that  the  facts  alleged  are  suffi- 
cient in  law  to  constitute  a  crime,  and  that 
the  record  of  conviction,  if  found  upon  the 
facts  alleged,  will  sustain  a  plea  in  bar. 
While  the  Indictment  may  have  more  fully 
described  the  offense  defined  by  the  statute 
than  Is  required,  it  promotes  rather  than 
obscures  a  full  understanding  of  the  charge: 
In  addition  to  the  above  statement  of  what 
the  indictment  must  contain  in  general,  this 
same  section  goes  on  to  state  what  must  be 
alleged  in  detail: 

(1)  "It  must  aver  all  the  material  elements 
of  the  offense,  and  hence  must  show  what  the 
false  pretenses  were" ;  (2)  "that  they  were 
made  or  authorized  by  the  defendant";  (3) 
"that  they  were  false  and  fraudulent";  (4) 
"that  they  deceived  the  prosecutor" ;  (5)  "what 
was  obtained  by  and  under  them." 

Upon  Inspection  the  Indictment  will  be 
found  to  contain  all  these  partlcnlara 

The  indictment  must,  however,  not  only 
fulfill  these  general  and  particular  essentials 
of  pleading,  but  also  the  requirements  of 
the  statute  under  which  this  Indictment  is 
brought  (R.  6.  a  128,  §  1),  which  reads  as 
follows: 

"Whoever,  designedly  and  by  false  pretense 
or  privy  or  false  token,  and  with  intent  to  de- 
fraud, obtains  from  another  *  *  •  his  sig- 
nature to  any  written  instrument,  the  false 
making  of  which  is  forgery,  •  •  •  is  guilty 
of  cheating  by  false  pretenses  and  shall  be  pun- 
ished," etc. 

Under  this  statute  it  is  necessary  to  allege: 

(1)  That  a  written  Instrument  was  obtained; 

(2)  that  the  signature  of  the  maker  was 
obtained  by  the  defendant;  (3)  that  It  was 
designedly  obtained  by  false  pretenses;  (4) 
with  intent  to  defraud;  (5)  that  the  false 
pretenses  deceived  the  maker;  (Q  that  the 
Instrument  thus  procured  was  an  Instrument 
the  false  making  of  which  is  a  forgeiy. 
Again,  upon  inspection,  the  indictment  dis- 
closes an  averment  of  all  these  elements. 
From  aught  that  appears,  this  Indictment 
conforms  both  to  the  general  and  specific 
rules  of  pleading  and  meets  the  requirements 
of  the  statute. 

[2]  But,  granting  this,  the  defendant  by 
demurrer  says  that  the  indictment  is  bad  for 
not  stating  the  requirements  in  a  legal  way. 
First,  he  says  the  Indictment  is  bad  for  du- 
plicity. In  argument  he  claims  that,  after 
setting  forth  what  the  state  intends  to  prove, 
the  indictment  then  goes  further,  and  alleges 
that  "said  Theodore  Kerr  thea  and  there 
took  and  received  the  said  written  instru- 
ment," eta,  "and  thereby  obtained  Judgment 
in  his  own  favor  in  said  superior  court, 
fraudulently,"  etc.,  "for  the  sum  of  $347.02." 
It  is  claimed  that  this  language  charged  the 
respondent  with  the  common-law  crime  of 
falsely  and  fraudulently  obtaining  Judgment 
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against  the  prosecutor  In  the  sapper  court, 
etc.  This  contentloii  cannot  prevail.  The 
statement  of  the  use  made  of  the  writing  was 
proper  matter  of  Inducement,  descriptive  of 
tlie  fraudulent  Intent  with  which  the  Instru- 
ment was  obtained.  The  offense  charged  Is 
cheating  by  false  pretenses,  accomplished 
in  a  manner  defined  by  statute;  but  the 
gravamen  of  the  offense,  as  defined,  is  the 
false  procuring  of  a  signature  to  a  written 
instrument  Accordingly  we  find  no  allega- 
tion In  the  indictment  setting  out  any  offense 
in  the  use  made  of  the  instrument  But, 
in  order  to  constitute  duplicity,  a  second 
offense  must  be  sufficiently  averred;  other- 
wise the  description  will  be  rejected  as  sui^ 
plusage.  Wharton,  Criminal  Pld.  &  Pr.  (8th 
Ed.)  par.  243,  and  cases  dted;  State  v.  Has- 
keU,  70  Me.  390. 

[3]  The  second  objection,  "that  the  indict- 
ment does  not  set  out  the  crime  alleged,"  Is 
based  upon  the  argument  that  the  indictment 
avers  that  the  instrument  the  false  making 
of  whldt  ia  a  forgery  was  an  authorization 
of  one  P.  J.  Larrabee,  attorney  at  law,  to 
consent  that  Judgment  be  entered  against 
Klagenberg,  but  does  not  aver  that  be  was 
attorney  of  Klagenberg.  We  need  noi  further 
note  the  reasons  for  this  argument  for  the 
reference  to  the  name  of  P.  J.  Larrabee  in 
this  indictment  in  no  way  affects  its  validity. 
The  reference  to  Larrabee's  name  describes 
the  method  employed  by  the  respondent  to 
accomplish  his  purpose.  The  indictment 
all^^  it  was  an  instnunent  purporting  to 
authorize  Larrabee  to  consent  to  a  Judgment 
Bnt  the  name  through  whom  the  defendant 
nndertook  to  operate  is  ImmaterlaL  The 
name  was  merely  a  deceit,  one  link  in  the 
chain  of  the  fraud.  The  Instrument  had  to 
be  directed  to  some  name ;  for  it  was  neces- 
sary to  deceive  the  court  as  well  as  the  in- 
tended victim.  It  was  the  procurement  of 
the  fraudulent  Instrument,  regardless  of  Its 
form,  and  the  alleged  use  which  the  defend- 
ant intended  to  make  of  it,  and  did  make  of 
It,  which  are  material  in  averring  tne  offense, 
not  to  whom  it  was  directed.  Was  the  instru- 
ment In  its  entirety  a  forgery,  if  falsely  made, 
and  its  use  a  fraud,  is  the  question  involved. 
This  objection  Is  without  merit 

[4,1]  The  third  objection  is  that  the  in- 
dictment does  not  set  out  the  offense  charged 
in  the  language  of  the  statute.  This  is  not 
necessary.  The  reading  of  the  Indictment 
shows  that  the  language  is  equivalent  to  that 
of  the  statute,  which  is  all  that  is  required. 
It  is  further  claimed  under  this  head  that 
the  Indictment  does  not  conclude  with  the 
words  "by  reason  whereof  the  said  respond- 
ent Is  deemed  to  be  guilty  of  cheating  by 
false  pretenses."  The  indictment,  however, 
does  conclude  with  the  words  "contrary  to 
the  form  of  the  statute  in  6uch  case  made  and 
provided,"  which  is  the  usual  formula  used 
to  indicate  that  the  offense  charged  is  In 
violation  of  the  statute. 

II]  Vhe  fourth  objection  Is  based  upon  the 


theory  that  the  Instrument  the  signature  to 
which  Is  alleged  to  have  been  procured  in  the 
manner  described  Is  not  a  subject  of  for- 
gery. In  support  of  this  argument  the  de- 
fendant refers  only  to  "forgery"  as  defined 
by  the  statute.  R.  S.  c.  123,  §  1.  But  the 
statute  under  which  this  indictment  Is  drawn, 
making  the  procurement  of  a  signature  to  an 
instrument  "the  false  making  of  which,"  In 
the  language  of  the  statute,  "is  a  forgery," 
does  not  limit  the  meaning  of  the  word  "for- 
gery" to  the  definition  of  the  statute.  It  was 
held  In  State  v.  Kimball,  60  Me.  409,  that 
our  statute  In  ration  to  forgery  and  coun- 
terfeiting does  not  r^eal  the  common  law. 
Forgery  at  common  law  was  early  defined  by 
our  court  in  State  v.  Flye,  26  Me.  316: 

"The  definition  of  forgery  at  common  law  is 
the  fraudulent  making  or  alteration  of  a  writ- 
ing to  the  prejudice  of  another  man's  rights." 

[7]  The  written  instnunent  set  out  In  the 
indictment,  procured  and  to  be  used  as  there- 
in alleged,  clearly  comes  within  the  definition 
of  the  common  law.  To  procure  a  Judgment 
against  a  party  in  an  action  pending  in  court 
of  which  he  has  had  no  notice  by  means  of 
a  fraudulent  writing  directing  such  Judgm^it, 
would  seem  to  the  ordinary  mind  to  be  some- 
what prejudicial  to  the  rights  of  the  man 
thus  deceived.  But,  If  there  is  any  doubt 
in  regard  to  the  Interpretation  of  the  word, 
as  to  whether  forgery  by  common  law  or 
statute  Is  meant  we  have  no  question  that 
the  definition  of  forgery  in  the  statute  Is 
sufficiently  broad  to  embrace  the  written  In- 
strument set  out  In  this  indictment  Secticm 
1  of  chapter  123  defines  forgery  as  follows : 

"Whoever,  with  intent  to  defraud,  falsely 
makes,  alters,  forges  or  counterfeits,  any  pub- 
lic record  or  proceeding  filed  or  entered  in  any 
court    •    *    •    shall  be  punished,"  etc. 

Ciondensed,  this  statute  reeds: 
"Whoever  with  intent  to  defraud  forges  any 
proceeding  filed  or  entered  in  court  is  guilty. 

The  only  question  Is  whether  this  written 
instrument  described  In  the  Indictment  when 
entered  and  acted  upon  in  court,  comes  with- 
in the  definitl<m  of  "a  proceeding  filed  or  en- 
tered In  court"  The  language  of  the  stat- 
ute using  the  words  "any  public  record  or 
proceeding  filed"  differentiates  between  "a 
public  record"  and  "a  proceeding,"  and  shows 
that  the  word  "proceeding"  should  be  used 
in  its  broadest  sense. 

In  Words  and  Phrases,  vol.  6,  p.  5632,  un- 
der the  heading  "Proceedings,"  and  subdi- 
vision "All  Matters  and  Steps,"  we  find  this 
definition:  From  a  New  York  case  (More- 
wood  V.  HolUster,  6  N.  T.  309,  319) : 

"The  term  'proceedings'  in  its  more  general 
sense  in  law,  means  all  the  steps  or  measures 
adopted  in  the  prosecution  and  defense  of  an 
action." 

From  a  Nebraska  case  (Johnson  t.  Jones,  2 
Neb.  126,  13T): 

"The  word  'proceeding'  is  applicable  to  every 
step  taken  by  a  suitor  to  obtain  the  interposi- 
tion or  action  of  a  ooort." . 


Digitized  by 


Google 


588 


103  ATLANTIC  RBPOBTER 


(Pa. 


From  a  Minnesota  case  (Strom  t.  Montana 
Cent  By.  Co.,  81  Minn.  846,  348,  84  N.  W. 
46, 47),  and  from  many  other  cases,  It  Is  said : 

"In  its  most  comprehensive  sense,  tbe  term 
'proceeding'  includes  every  step  taken  In  a 
civil  action,  except  the  pleadings." 

It  Is  therefore  evident  that  an  order  pniv 
porting  to  direct  an  attorney  or  any  one  else 
to  make  an  entry,  which  authorizes  the  court 
to  order  a  Judgment,  is,  when  filed  and  acted 
upon,  a  proceeding  In  court.  The  indictment 
in  this  case  alleges  that  the  defendant  did 
file  the  Instrument  set  out,  and  that  the 
court  acted  upon  it.  Hence  It  appears  that 
within  the  definition  of  the  statute  this  in- 
strument was  one  the  false  making  of  which 
Is  a  forgery. 

[*]  The  fifth  objectton  is  based  up(»  tbe 
contention  that  the  Instrument  should  have 
been  Inserted  In  the  indictment  with  tbe 
signature  attached,  and  that  a  failure  to  set 
out  the  entire  instrument,  including  tbe  sig- 
nature, vitiates  the  indictment  But  the  In- 
strument here  described  is  not  a  forgery. 
Tbe  statute  not  only  does  not  so  regard  it, 
but,  on  the  other  hand,  expressly  provides 
that  the  signature  must  be  genuine.  The  in- 
strument has  no  element  of  forgery,  except 
that  Its  contents  must  define  an  offense  anal- 
ogous to  that  of  forgery.  Accordingly  the 
name  or  signature  is  not  in  issue,  and  need 
not  be  set  out  as  a  part  of  the  Instrument 
falsely  obtained.  Commonwealth  v.  Coe,  116 
Mass.  at  page  500.  It  Is  the  manner  of  ob- 
taining the  signature,  and  the  wmtents  of  the 
instrument,  that  are  material  under  the  stat- 
ute which  are  declared  by  the  statute  to 
constitute,  not  forgery,  but  "cheating  by 
false  pretenses."  It  may  be  also  said  regard- 
ing this  contention  that  a  rule  should  neither 
be  promulgated  nor  adopted  the  effect  of 
which  is  to  negative  the  plain  import  of  the 
English  language,  and  thereby  permit  crim- 
inals to  go  unwhipped  of  justice. 

Exceptions  overruled. 


LAZIC  v.  NATIONAL  CROATIAN  SCO.  OF 
UNITED   STATES  et  at 

(Supreme  Court  of  Pennsylvania.    Jan.  7, 1918.) 

Manhamus  «=3l25— Reinstatement  of  Ex- 
pelled Mekbeb  of  Bbnepioial  AasooiA- 

TION.  „    .    ,  ,      . 

Where  a  member  or  a  beneficial  association 
was  expelled  for  an  offense  against  the  laws  of 
the  order  without  a  trial  by  the  tribunal  con- 
stituted by  the  by-laws  for  the  trial  of  such 
cases,  but  was  tried  by  another  tribunal  having 
no  jurisdiction  under  the  laws  of  the  order,  and 
had  objected  to  the  jurisdiction,  mandamus 
would  lie  to  compd  his  reiiistatemenC 

Appeal  from  Superior  Court 

Mandamus  by  Trivan  Lazlc  against  the 
National  Croatian  Society  of  the  United 
States  of  America  and  others.  From  a  Judg- 
ment of  the  Superior  Court  (64  Pa.  Super.  Ct 
160)   affirming  a  judgment  of  tbe  common 


pleas  court  for  plaintiff,  defendant;  appeal 
Affirmed. 

Tbe  facts  appear  In  the  opinion  of  the  Su- 
preme Court,  and  in  Lezlc  v.  National  Croa- 
tian Society  of  the  United  States  of  America, 
64  Pa.  Super.  Ct.  169,  and  In  the  fo'lowing 
opinion  of  MacFarlane,  J.,  In  the  common 
pleas,  sur  defendants'  motion  for  a  new  trial 
and  for  Judgment  n.  o.  v.: 

The  plaintiff  was  a  member  of  subordinate 
lodge  No.  2  of  the  National  Croatian  Society. 
He  was  notified  by  the  hij;h  trial  court  of  the 
national  society  of  ciiarges  brought  by  the  so- 
ciety, appeared,  objected  to  the  jurisJiction  of 
that  court  and  withdrew.  The  trial  proceeded 
on  the  charges  so  made  and  he  was  sentenced 
to  pay  a  fine  of  $10  and  retract  certain  state- 
ments made  by  him,  which  were  the  ground  o( 
his  conviction,  or  lie  expelled.     On  hu  refusal 


to  pay  and  retract  he  was  expelled. 
By  paragraph  11  of  the  constitut 
trial  court  is  the  supreme  court  of  appeals  of 


the  society;  it  decides  on  charges  made  by  the 
board  of  directors  against  any  member  of  the 
board  afad  on  charges  made  by  a  subassembly 
against  any  officer  of  the  subassembly  or  any 
member  thereof.  The  plaintiff's  case  does  not 
come  within  any  of  these  provisions.  The  in- 
tention to  exclude  a  case  of  a  charge  made,  as 
this  was,  against  a  member  of  a  subassembly 
(unless  made  by  the  subassembly  itself)  is  shown 
by  the  fact  that  section  101  provides  that  such 
a  charge  is  to  be  tried  before  a  specially  appoint- 
ed trial  court  of  members  of  that  lodge. 

The  high  trial  court  had  no  Jurisdiction.  Tbt 
plaintiff  appealed  to  the  convention,  the  highest 
tribunal  of  the  society,  complaining  that  "they 
ignore  the  by-laws,"  and  that  he  had  been  un- 
lawfully fined  and  expelled,  also  making  other 
charges.  The  convention  had  power  to  annul, 
modify,  or  affirm,  and  it  modified  by  relieving 
the  plaintiff  from  making  a  retraction,  but  not 
remitting  the  fine,  whereupon  he  sued  out  this 
writ  of  mandamus.  He  must  appeal  to  the  con- 
vention or  be  precluded  on  the  ground  that  he 
has  not  endeavored  to  obtain  redress  within  the 
society.  He  continued  to  object  to  the  legality 
of  tbe  action  of  the  trial  court  and  even  under 
the  analogy  of  appeal  in  courts  of  law  he  has 
not  submitted  to  the  jurisdiction.  It  would  be 
a  strange  doctrine  to  say :  "You  must  take  your 
case  to  the  highest  tribunal  and  exhaust  your 
remedies  in  the  society  or  you  cannot  come  in- 
to a  court  of  law,  but  if  you  do  appeal  to  the 
supreme  tribunal,  you  will  be  dismissed  from 
the  court" 

The  court  of  common  pleas  awarded  a 
mandamus  to  compel  plaintiff's  reinstatement 
as  a  member  of  defendant  society.  The 
Superior  Court  affirmed  the  judgment  of  the 
court  of  common  pleas.  The  National  Croa- 
tian Society  of  the  United  States  of  America 
appealed. 

Argued  before  MBSTRBZAT,  STEWART, 
MOSOHZISKER,  FRAZER,  and  WaLUXG. 
JJ. 

John  N.  English  and  Frands  A.  Bogadek, 
both  of  Pittsburgh,  for  appellant  J.  M. 
Friedman,  of  Pittsburgh,  for  appellee. 

MESTRBZAT,  J.  This  case  should  not  have 
gone  beyond  the  common  pleas,  where  It  was 
properly  disposed  of  by  the  learned  trial 
judge  for  the  reasons  stated  In  his  opinion. 
The  plaintiff  was  a  member  of  Subassembly 
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No.  2  of  the  National  Croatian  Society,  and 
for  tbe  offense  charged  against  him  he  shonld 
have  been  tried  by  a  court  specially  constitutp 
ed  In  conformity  with  section  101  and  sub- 
sequent sections  of  the  by-laws  regulating 
subassemblies.      Section    101   provides   that: 

"If  charges  are  broagbt  against  any  officer 
or  member  of  a  subassembly,  they  shall  be  re- 
ferred to  a  trial  court  consisting  of  three  mem- 
bers of  which  the  president  shall  appoint  one  and 
the  others  shall  be  elected  by  tbe  subassembly." 

Subsequent  sections  provide  the  procedure 
before  the  trial  court  Section  105  provides 
that  either  party  may  appeal  to  the  high  trial 
court,  and,  if  so,  the  whole  record  of  the 
case  shall  be  certified  to  that  court  by  the 
trial  court  The  judgment  of  the  appellate 
court  Is  final  and  dedaive.  Tbe  supreme 
trial  court  is  the  supreme  court  of  appeals 
of  tbe  society,  and  It  has  original  Jurisdiction 
hi  certain  specified  cases,  but  manifestly  not 
In  the  present  case,  which  is  clearly  within 
the  jurisdiction  of  the  court  created  by  sec- 
tioa  101  of  the  by-laws. 

The  suit  was  instituted  in  the  supreme  trial 
court,  as  appears  by.  the  notice  to  Laisic  of 
the  trial,  by  the  Supreme  Board  of  Directors 
of  the  National  Croatian  Society.  Lazlc  did 
not  submit  himself  to  the  jurisdiction  of  the 
court,  but  on  the  contrary,  appeared  and  ob- 
jected to  Its  jurisdiction,  saying  to  the  court 
that  "under  the  constitution  tbe  high  trial 
court  did  not  have  the  power  to  proceed 
against  a  member."  He  then  withdrew.  He 
exhausted  his  remedies  for  correcting  the 
Illegal  judgment  of  the  high  trial  court  by  an 
appeal  to  the  National  Convention,  where  be 
continued  to  object  to  tbe  jurisdiction  of  that 
court,  but  without  avail.  The  plaintiff  has 
therefore.  In  tbe  present  action.  Invoked  the 
aid  of  the  civil  courts  to  protect  his  rights 
to  the  National  Croatian  Society  or  corpora- 
tion from  which  he  has  been  illegally  expel- 
led. 

The  teamed  trial  court  and  the  Superior 
Court  correctly  disposed  of  the  case,  and 
therefore  the  judgment  of  the  latter  affirm- 
ing the  judgment  of  the  former  court  is  af- 
Armed. 


MeORORX  et  al.  v.  FISHER. 
(Supreme  Court  of  Pennsylvania.    Jan.  7, 1918.) 

1.  WiLUB  «=9288(1)  —  Intent  —  Bubdin  of 
Psoor. 

On  a  feigned  issue  to  determine  the  validity 
of  a  will,  the  burden  of  proving  testamentary 
intent  was  upon  tbe  proponents,  where  its  valid- 
ity was  questioned. 

2.  Wills  «=>324(1)  —  Altebation  —  Tim  — 
QucsTiON  fob  Ju&t. 

On  a  feigned  issue  to  determine  tbe  validity 
of  a  will,  held,  that  the  time  of  making  an  al- 
teration affecting  the  validity  of  the  will  was 
for  the  jury. 

3.  Wills  e=>^2  —  Testamentaby  Intent  — 
Evidence. 

Where  an  alleged  will  consisted  of  a  list  of 
items  of  property,  and  opposite  one  item  the 
words  "For  Ev  and  Anna,  the  malcer's  sisters, 
appeared   to  be  written  over  an  erasure,  and 


were  the  only  words  showing  testamentary  in- 
tent, a  finding  that  though  the  paper  was  in  the 
maker's  handwriting  he  did  not  intend  it  to  take 
effect  as  a  will  was  justified. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Feigned  issue  to  determine  the  validity  of 
a  win  by  Evolen  M.  McGrory  and  another 
against  Sadie  Fisher.  Prom  judgment  on  a 
verdict  for  defendant,  plaintiffs  appeal.  Af- 
firmed. 

From  the  record  it  appeared  that  the  is- 
sue was  framed  to  determine  whether  or  not 
a  paper  writing  offered  for  probate  as  the 
will  of  P.  McGrory,  deceased,  was  In  bis 
handwriting  and  was  intended  by  him  to 
take  effect  as  his  will.  The  plaintiffs  and 
defendant  were  the  sisters  of  decedent  and 
comprised  all  of  the  parties  entitled  to  dis- 
tribution of  Ills  estate.  It  was  admitted  by 
contestant  in  the  orphans'  court  tbat  all  of 
the  paper  writing  in  controversy  was  in  the 
handwriting  of  decedent  with  the  exception 
of  the  words  "For  EIv  and  Anna,"  and  con- 
testant also  denied  tbat  decedent  intended 
the  writing  to  take  effect  as  his  last  will  and 
testament  The  precept  directed  the  trial 
of  two  questions: 

"First  whether  or  not  the  words  'XV>r  Ev-and 
Anna,'  now  appearing  in  the  paper  writing  dat- 
ed August  10,  1914,  offered  for  probate  as  the 
last  will  and  testament  of  P.  McGrory,  deceas- 
ed, are  in  said  decedent's  handwriting;  and, 
second,  whether  or  not  the  said  P.  McGrory, 
deceased,  intended  that  the  said  paper  writing 
dated  August  10,  1914,  and  offered  for  probate 
should  take  effect  as  his  last  will  and  testa- 
ment." 

P.  McGrory,  the  testator,  died  on  October 
10,  1916,  unmarried,  at  the  age  of  34  years. 
He  was  a  locomotive  engineer,  and  lived  in 
East  Carnegie,  Allegheny  county,  with  two 
of  bis  sisters,  Evolen  McGrory  (commonly 
known  as  Ev),  and  Anna  H.  McGrory,  for 
whom  he  bad  furnished  a  home  for  several 
years  prior  to  his  death.  The  remaining  sis- 
ter, Sadie  Fisher,  contestant,  had  married, 
and  for  at  least  eight  years  prior  to  the 
death  of  P.  McGrory  had  lived  with  her  hus- 
band in  borough  of  Sheraden,  Allegheny 
county.  Pa. 

On  August  10,  1914,  the  family  resided  to- 
gether in  East  Carnegie,  and  consisted  of  P. 
McGrory  and  his  two  sisters,  Evolen  and 
Anna.  It  was  customary  for  decedent  to 
take  his  train  out  in  the  morning  and  return 
to  his  home  about  12  o'clock,  when  he  would 
continue  at  home  until  4:30  in  tbe  afternoon. 
On  August  10,  1014,  decedent'sat  down  In  his 
dining  room  after  lunch  in  the  presence  of 
his  sisters  Ev  and  Anna  McGrory,  and  wrote 
the  paper  which  was  offered  in  this  case  as 
bis  will.  Tbe  paper  which  he  used  had  been 
procured  by  him  from  a  real  estate  office. 
He  said  that  he  was  going  to  make  his  will, 
and  after  writing  It  out  and  signing  it  ex- 
plained to  his  sisters  concerning  the  prop- 
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erty  which  he  had  listed  upon  the  paper 
and  told  them  that  the  paper  was  his  will, 
and  that  If  anything  happened  to  him  that 
was  for  his  sisters  Anna  and  Bvolen.  It  did 
not  appear  what  was  done  with  the  paper 
by  testator  after  executing  the  same  until 
September  14,  1915,  when  he  showed  it  to 
his  physician,  Dr.  James  A.  Hamma,  who 
was  attending  him  at  that  time  for  the  dis- 
ease which  resulted  In  his  death  a  month 
later.  The  paper  was  found  on  November  1, 
1916,  after  decedent's  death,  In  the  Inside 
pocket  of  a  passbook  or  pocketbook  in  his 
working  coat  pocket,  placed  In  this  passbook 
directly  back  of  the  railroad  pass  which  he 
invariably  carried  with  him.  It  was  then 
taken  by  Anna  McGrory  who  had  found  It, 
to  Dr.  James  A.  Hamma,  and  after  showing 
It  to  him  she  delivered  it  to  Harry  Rein- 
grover,  a  real  estate  man,  who  had  diarge 
of  the  collection  of  the  rents  from  the  de- 
cedent's real  estate  and  by  him  it  was  taken 
to  the  office  of  James  B.  Bell,  Esq.,  and  of- 
fered for  probate. 

The  paper  upon  which  decedent  wrote  his 
will  showed  an  apparent  erasure  where  the 
words,  "Fttr  Ev  and,"  are  written.  It  did 
not  appear,  however,  from  the  testimony, 
when  this  erasure  was  made. 

The  jury  answered  the  first  question  set 
forth  in  the  precept  In  the  affirmative  and 
the  second  question  In  the  negative.  The 
court  entered  Judgment  for  defendant  on  the 
verdict. 

Argued  before  MESTBEZAT,  POTTER, 
STEWART,  M08CHZISKER,  and  WAIT- 
ING, JJ. 

Samuel  A.  Schrelner,  James  R.  Bell,  and 
John  L.  Ralph,  all  of  Pittsburgh,  for  appel- 
lants. Ernest  C.  Irwin  and  Watson  &  Free- 
man, all  of  Pittsburgh,  for  appellee. 

POTTER,  J.  Upon  the  trial  of  the  issue 
in  this  case,  the  Jury,  In  answer  to  ques- 
tions submitted  to  them,  found  that  the 
written  paper  offered  for  probate  as  the  will 
of  P.  McGrory,  deceased,  was  In  his  hand- 
writing, but  that  he  did  not  intend  that  it 
should  take  effect  as  his  will.  The  court 
below  overruled  a  motion  for  Judgment  for 
plaintiffs  non  obstante  veredicto,  and  entered 
Judgment  for  defendant  upon  the  verdict 
Plaintiffs,  two  of  the  sisters  of  P.  Mc- 
Grory, the  deceased,  have  appealed,  alleg- 
ing that  the  trial  court  erred  in  refusing 
binding  instructions  in  their  favor. 

[1-3]  The  writing  In  question  is  not  tes- 
tamentary in  form,  nor  can  testamentary 
intent  be  clearly  derived  from  the  instru- 
ment itself.  It  consists  of  a  list  of  various 
Items  of  property,  some  real  and  some  per- 
sonal, and  it  refers  to  certain  policies  of 
life  Insurance.  The  list  was  written  upon 
the  back  of  a  stray  sheet  of  paper,  and  near 
the  bottom  of  the  sheet  is  a  column  of  figures, 
footed  up,  evidently   Intended  to   show   the 


sum  total  of  the  value  of  the  listed  prop- 
erties. About  half  way  down  the  colnmii 
of  figures,  and  directly  opposite  one  of  the 
smaller  Items,  the  words  "For  Ev  and  Anna" 
appear,  and  below  them,  is  the  signature,  P. 
McGrory.  There  Is  nothing  on  the  paper  to 
indicate  whether  it  was  the  paper  Itself,  as 
a  memorandum,  which  was  Intended  "for 
Ev  and  Anna,"  or  whether  the  words  were 
Intended  to  apply  to  the  properties  as  list- 
ed. Nor  was  there  anything  to  show  when 
"Ev  and  Anna"  were  to  take  whatever  was 
Intended  for  them. 

The  burden  of  proving  testamentary  Intent 
was  upon  the  proponents,  and  the  court  could 
not  have  given  binding  Instructions  upon  tbe 
questions  of  fact  arising  out  of  the  testi- 
mony without  Invading  the  province  of  the 
Jury.  The  paper  showed  plainly  the  fact  of 
an  erasure,  which  was  material,  tor  it  af- 
fects the  words  upon  the  paper  wiiidi  are 
essential  to  Its  validity  as  a  will.  The  pro- 
ponents both  testified  that  they  saw  their 
brother  write  the  paper,  and  neither  of  them 
saw  him  making  an  erasure.  There  was 
other  testimony  tending  to  show  that  it  was 
made  some  time  afterward,  and  this  is 
strengthened  by  an  Inspection  of  the  paper 
Itself.  The  time  at  which  the  erasure  was 
made  was  clearly  a  question  of  fact  for  the 
Jury,  and  the  trial  Judge  properly  instructed 
them  that.  If  they  found  as  a  fact  that  the 
erasure  was  made  after  the  time  when  the 
paper  was  written  and  signed,  there  was  no 
further  evidence  that  the  paper  as  changed 
was  ever  declared  by  the  decedent  to  be  his 
wUl,  and  no  competent  evidence  that  he  in- 
tended the  paper  as  it  then  stood,  to  be  his 
will. 

We  find  no  merit  In  any  of  the  assignments 
of  error.  They  are  all  dismissed,  and  the 
Judgment  Is  affirmed. 


In  re  McKINNEY'S  ESTATE. 
Appeal  of  HETTLBR  et  al. 

(Supreme  Court  of  Pennsylvania.     Jan.  7, 
1918.) 

1.  EXECUTOKS  ARD  Adioristbatobs  9=>514— 
Res  Judicata.. 

A  decree  that  a  fee  vested  in  the  children 
of  a  testatrix  and  distributing  the  rents  aecra- 
ing  from  the  interest  of  one  of  the  children,  aft- 
er her  death,  unmarried,  intestate,  and  withoat 
issue,  to  her  father,  from  which  no  appeal  was 
taken,  was  not  res  judicata  as  to  the  construc- 
tion of  the  will,  but  only  as  to  the  fund  dis- 
tributed. 

2.  Tbusts  ®=>135  —  Tkstamentabt  Tbttst  — 
ACTIVB  Tbust. 

Under  a  will  providing  that  all  testatrix's 
property  should  remain  intact  and  the  income 
therefrom  should  be  used  for  the  benefit  of  her 
diildren,  and  appointing  a  trustee,  and  provid- 
ing that  when  sill  the  children  died  the  estate 
was  to  be  divided  equally  among  their  heirs,  and 
that  riionld  any  child  die  without  issue  its  xhare 
should  be  divided  equally  between  the  direct 
heirs  of  the  other  children,  and  on  the  death  of 
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all  the  chfldren  without  issue  making  a  gift  over, 
and  where  testatrix's  husband  and  seven  minor 
children  survived,  and  five  thereafter  reached 
majorit;,  and  thereafter  the  husband  assigned 
his  interest  in  the  estate  to  his  children,  the 
trust  created  was  an  active  trust 

3.  Wills  e=>682(2)  —  Constbuction  —  Es- 
tates Devised— EgmxABLE  Life  EJstate. 

Under  such  will,  the  children  of  the  testatrix 
had  equitable  life  estates. 

4.  Wills  «=3687(5)  —  Constbuction  —  Legal 
Bemaindebb. 

Under  such  will,  the  estates  in  remainder 
were  contingent  legal  estates. 

5.  Wills  ®=>608(1)  —  Rule"  in  Shelley's 
Case  —  Eqditablk  Hfb  Estates  —  Contin- 
gent R^MAINDEBS. 

Where  a  will  creates  an  equitable  life  estate 
followed  by  contingent  legal  remainders,  the 
rule  in  Shelley's  Case  is  not  applicable;  the  es- 
tates for  life  and  in  remainder  not  being  of  the 
same  natnre. 

8.  Tbosts  «=>331  —  Testamentabt  Tbuot  — 
Reopening  Account. 

Where  a  testamentary  trustee  in  a  first  and 
partial  account,  filed  after  some  of  the  cestuis 
que  tmstent  had  reached  majority,  claimed  cred- 
it for  2  per  centum  commissiops  paid  to  an 
agent  negotiating  a  sale  of  realty  subject  to 
trust,  to  which  claim  no  objection  was  then 
taken,  a  confirmation  of  the  claim  was  res  judi- 
cata as  to  the  cestuis  que  trustent  then  sui  juris, 
and  would  not  be  reopened  at  instance  of  cestui 
que  trust  who  was  then  a  minor,  where  it  ap- 
peared that  the  estate  was  greatly  benefited  by 
the  agent's  services,  and  that  his  charge  was 
reasonable. 

7.  Tbusts  €=9309  —  Testamentabt  Tbubt  — 

SUBCHABOING  TBUSTEE. 

Where  a  will  directed  the  trustee  to  invest 
the  money  of  an  estate  in  rentable  real  estate, 
bnt  he  invested  in  mortgages  and  bonds  bearing 
6^  per  cent.,  he  would  not  be  surcharged  with 
interest  on  the  investments  at  6  per  cent.,  where 
be  could  not  have  invested  in  rentable  real  es- 
tate yielding  6  per  cent.,  and  the  exceptants  suf- 
fered no  loss,  and  the  income  of  the  estate  had 
been  materially  increased. 

8.  Tbusts  ®=3316(2)— Testamentabt  Tbdbt— 
Commissions  of  Tbustee. 

A  commission  of  6  per  centum  on  the  income 
accounted  for  by  a  testamentary  trustee  is  rea- 
sonable. 

Appeal  from  Orphans'  Court,  Allegheny 
County. 

Birdella  Hettler  and  others  appeal  from 
a  decree  of  the  orphans'  court  dismissing 
exceptions  to  the  account  of  the  Safe  De- 
posit &  Trust  Company,  trustee  under  the 
Estate  of  Mary  Morton  McKinney,  deceased. 
Appeal  dismissed. 

Exceptions  to  account  of  testamentary 
trustee.  The  facts  appear  from  the  follow- 
ing opinion  by  Over,  P.  J.: 

Mary  Morton  McKinney  died  testate  Febru- 
ary 18,  1896.  In  her  will  executed  on  the  Ist 
of  February,  1895,  she  made  the  following  dis- 
position -of  her  estate : 

"Second.  It  is  my  will  that  all  my  property 
both  real  and  personal  of  which  I  shall  die  pos- 
sessed, or  inherit  after  death,  may  remain  intact 
and  the  income  therefrom  be  used  for  the  benefit 
of  my  children. 

"I  hereby  direct  that  my  l>eIoved  husband 
James  McKinney,  act  as  trustee,,  who  shall  take 
rharge  and  have  full  control  and  care  of  the 
same  during  his  life. 

"I  also  direct  that  when  my  estate  is  placed 
in  his  hands,  by  virtue  of  this  will,  he  is  to  in- 


vest it  in  good  rentable  real  estate,  exercising 
his  best  judgment  as  to  the  quality  and  charac- 
ter of  the  same,  and  shall  collect  the  income 
from  the  property  regularly  and  disburse  it  for 
the  benefit  of  my  children. 

"It  is  my  will  that  each  child  shall  have  the 
advantage  of  a  good  education,  and  if  any  of  my 
children  desire  to  pursue  any  legitimate  calling 
in  life  for  which  a  special  preparation  and  edu- 
cation is  desired  or  required,  it  is  my  will  that 
such  education  and  advantage  of  preparation 
shall  be  afforded  them  as  far  as  the  income  from 
the  estate  will  permit.  It  is  my  will  that  this 
arrangement  shall  continue  during  the  natural 
lives  of  all  my  children. 

"When  all  the  children  are  deceased,  the  es- 
tate is  to  be  divided  equally  among  their  heirs. 

"Should  any  child  die  without  issue,  the  por- 
tion of  such  child  shall  be  divided  equally  be- 
tween the  direct  heirs  of  the  other  children. 

"In  case  all  the  children  die  without  issue  dur- 
ing the  life  of  my  husband,  James  McKinney, 
he  shall  have  the  full  benefit  of  the  income  dur- 
ing his  life,  and  at  his  death  the  entire  estate  is 
to  be  divided  equally  among  my  nephews  and 
nieces. 

"In  case  of  the  death  of  the  trustee  James 
McKinney,  before  the  provisions  of  this  will  are 
carried  out,  his  successor  as  trustee  shall  deal 
equitably  with  all  my  children  in  the  distribu-  . 
tion  of  this  estate. 

"It  is  my  will  that  my  husband.  James  Mc- 
Kinney, shall  during  his  life  receive  a  benefit 
from  the  income  of  this  estate  equally  with  that 
of  each  of  my  children. 

"I  hereby  direct  that  my  husband,  James  Mc- 
Kinney, shall  act  as  guardian  of  all  my  chil- 
dren during  the  years  of  their  minority  and  as 
executor  of  this  will. 

"Also  as  trustee  of  my  estate,  the  said  James 
McKinney  is  vested  with  authority  to  appoint 
a  suitable  i)erson  to  succeed  himself  as  trustee  in 
case  of  his  own  death  or  disability,  such  person 
to  take  charge  of  the  estate  and  carry  out  the 
stipulations  of  this  will,  and  in  that  case  the 
proper  legal  security  is  to  be  given  for  the  faith- 
ful performance  of  the  same/' 

Her  husband  and  seven  children,  all  minors, 
survived  her,  and  five  of  them  who  are  over  21 
years  of  age  are  still  living.  Her  husband  died 
January  19,  1911.  Prior  to  his  death  he  de- 
clined to  act  as  trustee,  assigned  his  interest  in 
the  estate  to  his  children,  and  the  accountant, 
the  Safe  Deposit  &  Trust  Oompany,  was  ap- 
pointed trustee. 

The  corpus  accounted  for  here  is  the  proceeds 
of  the  sale  of  testatrix's  real  estate,  and  the 
question  is  whether  it  should  be  distributed  to 
the  children  of  the  testatrix.  Counsel  for  the 
children  contend  that  under  the  will  they  took 
an  estate  in  fee  tail  which  under  the  act  of 
1855,  became  a  fee  simple ;  whilst  counsel  for 
the  trustee  contends  that  they  took  but  a  life 
estate,  and  that  there  is  an  active  trust  which 
must  be  continued  during  the  life  of  all  the  chil- 
dren to  protect  the  remaindermen. 

[I]  This  court  held  in  McKinney's  Estate,  52 
Pittsb.  Leg.  J.  321,  that  a  fee  vested  in  the 
children,  and  there  distributed  rents  accruing 
from  the  interest  of  one  of  the  children,  after 
her  death,  unmarried,  intestate,  and  without  is- 
sue, to  her  father.  No  appeal  was  taken  from 
this  decree.  It,  however,  is  not  res  adjudicata 
as  to  the  construction  of  the  will,  but  only  as 
to  the  fund  there  distributed.  Kellerman's  Es- 
tate, 242  Pa.  3,  88  Atl.  865. 

[2-5]  Testatrix's  intention  evidently  was  to 
give  her  husband  and  children  the  income  of  her 
estate  during  their  lives,  and  after  their  death 
the  corpus  should  vest  in  their  issue  or  heirs, 
and  to  give  effect  to  this  intention  she  gave 
her  estate  to  her  husband  as  trustee  with  power 
to  appoint  a  successor.  But  if  under  this  will 
testatrix's  children  took  a  legal  estate  for  life, 
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and  upon  their  death  the  devises  were  either  to 
their  heirs  generally,  or  to  the  heirs  of  their 
bodies,  under  the  rule  in  Shelley's  Case  a  fee 
tail  vested  in  them  subject  to  a  trust  for  their 
and  their  father's  benefit  durine  his  lifetime, 
which  under  the  act  of  April  27,  1855  (P.  L. 
86S),  became  a  fee.  But  their  estates  for  life  are 
only  equitable,  the  legal  title  being  in  the  trus- 
tee, whilst  the  estates  in  remainder  are  con- 
tingent legal  estates,  and  it  is  well  settled  that 
the  rule  in  Shelley's  Case  does  not  apply,  unless 
the  estates  for  life  and  in  remainder  are  of  the 
same  nature.  Rife  v.  Geyer,  59  Pa.  393.  98 
Am.  Dec.  351;  Little  v.  Wilcox,  119  Pa.  439,  13 
Atl.  468.  The  devises  over  then  upon  the  death 
of  all  the  children  to  their  heirs  or  issue  or  the 
testatrix's  nephews  and  nieces  are  effective,  and, 
as  the  persons  who  will  take  cannot  now  be  as- 
certained, the  trust  is  active  and  the  corpus 
must  be  retained  by  the  trustee  to  protect  the 
remaindermen,  the  income  to  be  paid  to  testa- 
trix's surviving  children.  Kuntzleman's  Estate, 
136  Pa.  142,  20  Atl.  645,  20  Am.  St.  Rep.  909; 
Seitzinger's  Estate,  170  Pa.  500,  32  AO.  1097. 

[6]  The  corpus  included  in  this  account,  $63,- 
9^.25,  is  the  proceeds  of  sale  of  testatrix's  un- 
divided one-tenth  interest  in  real  estate  in  which 
the  trustee  joined  under  order  of  this  court, 
with  the  other  parties  interested,  and  the  ac- 
countant claims  credit  for  $1,317.16,  2  per 
cent  commissions  paid  by  it  to  the  agent  who 
negotiated  the  sale.  In  the  first  exception  it  is 
alleged  that  this  credit  should  not  be  allowed. 

The  trustee  filed  a  first  and  partial  account 
in  which  credit  for  this  payment  was  claimed 
at  Mo.  471,  September  term,  1913;  no  excep- 
tions were  filed  and  the  account  was  confirmed 
absolutely,  and,  as  this  account  embraces  aU 
the  items  of  debit  and  credit  in  the  former  ac- 
count, Uie  credit  is  also  claimed  here.  But  as 
the  credit  has  by  the  confirmation  of  the  former 
account  been  allowed  by  the  court,  the  ques- 
tion is  res  judicata  as  to  all  of  the  exceptants 
who  were  then  sui  juris.  But  it  is  lUleged 
that  some  were  not,  and  that  the  trustee  was 
also  their  guardian,  and  under  these  facts,  as 
to  the  minor  children  the  decree  would  not  be 
rea  judicata.  All  the  other  parties  in  interest 
had  agreed  to  pay  2  per  cent  commissions  to 
the  agent  negotiating  the  sale,  and  although 
there  does  not  appear  to  have  been  an^  express 
agreement  by  the  trustee  to  pay  commissions,  it 
considered  itself  bound  by  the  agreement  The 
estate  was  greatly  benefited  by  the  sale  and 
services  rendered  by  the  agent  Equitably  it 
should  contribute  to  the  necessary  expenses, 
and,  as  the  amount  paid  was  reasonable,  the 
payment  is  approved  by  the  court,  and  this  ex- 
ception ia  dismissed. 

[7]  The  will  directed  the  trustee  to  invest  the 
money  of  the  estate  in  good  rentable  real  estate, 
but,  instead  of  so  investing  it,  the  accountant 
made  investments  in  mortgages  and  bonds  bear- 
ing 5  to  5^  per  cent  interest  and  in  the  sec- 
ond exception  it  is  claimed  that  the  trustee 
should  be  charged  with  6  per  cent,  interest  on 
the  amount  invested,  making  a  surcharge  of 
$2,410.55.  It  appears  from  the  evidence  that 
the  trustee  could  not  have  invested  in  rentable 
real  estate  yielding  6  per  cent,  and  it  is  clear 
that  the  exceptants  have  not  suffered  any  loss 
by  the  investments  made,  as  the  income  from  the 
estate  since  the  real  estate  was  sold  has  been 
increased  from  $1,000  to  $3,000  per  annum. 
This  exception  is  without  merit,  and  is  there- 
fore dismissed. 

[8]  As  5  per  cent  commissions  on  the  income 
accounted  for  is  reasonable,  the  third  exception 
is  also  dismissed. 

The  lower  court  dismissed  the  exceptions.  Ex- 
ceptants appealed. 


Argued  before  BROWN,  O.  J.,  and  POT- 
TER, MOSCHZISKER,  FRAZER,  and  WAL- 
LING, JJ. 

Robert  H.  Leitcb,  of  Pittsburgh,  for  appel- 
lants. Hill  Burgwin  and  Arthur  M.  Scully, 
both  of  Pittsburgh,  for  appellees. 

PER  CURIAM.  The  trust  estate  created 
by  the  testatrix  for  her  children  Is  active, 
and  they  have  but  equitable  life  estates. 
The  estates  of  the  contingent  remaindermen 
are  legal,  and,  as  the  quality  of  these  two  es- 
tates is  not  the  same,  the  rule  In  Shelley's 
Case  has  no  application.  Uttle  v.  Wllcoi, 
119  Pa.  439,  13  Atl.  468;  Xander  t.  Easton 
Trust  Co.,  217  Pa.  485,  66  Atl.  750. 

The  questions  raised  by  the  assignments 
of  error  are  properly  disposed  of  by  the 
learned  court  below  in  its  opinion  dismiss- 
ing the  exceptions  to  the  account  of  the  trus- 
tee, and,  on  it,  this  appeal  is  dismissed,  at 
the  costs  of  the  appellants. 


KILOULLBN  t.  WEBSTER,  Chief  of  Bureso 
of  Surveys,  et  aL 

(Supreme    Court   of    Pennsylvania.      Fd).    18, 
1918.) 

1.  MUNIOIPAI.  COBPOBATIOITB  *=»712  —  C05- 
8TBUCTI0N  OF  SEWEBS — VaLIDITT  OF  ACTS 
AND  OkDINANCIC. 

Act  April  8,  1864  (P.  L.  824)  empowering 
the  city  of  Philadelphia  to  construct  sewers 
in  the  streets  of  the  city,  and  to  charge  there- 
for 75  cents  for  each  front  foot  to  be  recoT- 
cred  as  liens  for  the  laying  of  water  pipe,  and 
Act  Marrh  HO,  1866  (P.  L.  354),  partly  repeal- 
ing the  former  act  to-wit,  as  to  the  limitation 
of  the  charge,  and  a  subsequent  general  ordi- 
nance fixing  the  charge  of  $1.50  per  lineal  foot, 
were  valid. 

2.  MuNiciPAi.  Corporations  «=»270  —  Cox- 

BTRTJCTION    OF  SEWERS. 

A  municipal  corporation  has  power  to  con- 
struct sewers  without  any  special  authority, 
though  such  power  was  expressly  given  by 
Act  Feb.  18,  1769  (1  Smith's  Laws,  p.  284), 
confirmed  and  continued  by  Act  March  11.  17S8 
(2  Smith's  Laws,  p.  462),  Act  April  2,  1790  (2 
Smith's  Laws,  p.  526),  and  Act  Feb.  2,  1S54 
(P.  L.  21),  and  the  power  extends  to  the  con- 
struction of  sewers  through  streets  not  open  to 
public  use. 

3.  municipai,  corpoba-nons  4s>712— dcties 

—Sewer  Connection. 
The  city  of  Philadelphia  is  under  no  obliga- 
tion to  abutting  owners  to  provide  a  sewer  tor 
the  drainage  of  their  properties,  or  to  permit 
them  to  use  it  for  their  purpose,  except  upon 
compliance  with  the  reasonable  conditions  as 
to  charges,  etc.,  the  city  sees  fit  to  impose. 

4.  MumciPAL  Corporations  ®=»712^eweb 
Connections— Chabwes — Vauditt. 

An  ordinance  of  the  city  of  Philadelphia 
providing  that  no  permit  should  be  issued  for 
the  sewerage  of  properties  through  sewers 
constructed  oy  the  city  until  the  regular  front- 
age charges  of  $1.50  per  foot  should  have  been 
paid  is  reasonhble  and  constitutional,  and  not 
objectionable  as  being  discriminatory  or  as  be- 
ing an  improper  classification. 
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5.  Municipal  Oobpokahoitb  «=»61— Powbks 
— exebcise. 

The  limitatiOTiB  of  the  powers  conferred 
open  municipal  coriiorations  are  that  they  must 
be  exercised  in  a  reasonable,  lawful,  and  con- 
ititutional  manner. 

6.  Appeal  and  Brbob  «=>1175(1)  —  Appeal 

rSOM    INTERLOCUTORT   OBDEK— ArFIBMANCB— 

Dismissal  ok  Entry  or  Judgment. 
An  appeal  from  an  interlocutory  order 
should  either  be  dismissed  for  that  reason,  or 
treated  as  an  invitation  to  enter  such  judgment 
as  will  end  the  proceeding,  and  where  the  case 
tarns  wholly  on  a  question  of  law  upon  the 
facts  alleged  in  the  petition,  and  has  been  fully 
argued,  and  no  right  of  the  i^aintiS  would  be 
Bubscrved  by  siding  the  case  back  for  further 
proceedings,  a  judgment  would  be  entered  by 
the  Supreme  Court. 

Api)eal  from  Superior  Ciourt. 

Action  by  Patrick  J.  KUculien  against 
George  S.  Webster,  Chief  of  the  Bureau  of 
Surveys  of  the  City  of  Philadelphia,  and 
Morris  L.  Cooke,  Director  of  PuWlc  Works. 
From  an  order  of  the  Superior  Court  (63  Pa. 
Super.  Ct.  309)  affirming  an  order  of  the  com- 
mon pleas,  plaintlir  appeals.    Affirmed. 

The  facts  appear  in  the  following  opinion 
of  the  Superior  Court  filed  per  curiam: 

The  plaintiff's  petition  allefted  his  ownership 
of  a  described  tract  of  land ;  the  city's  construc- 
tion of  a  sewer  through  the  land  in  the  bed  of 
a  street  which  had  been  placed  on  the  city  plan, 
but  not  open  to  public  use;  payment  of  the 
coGt  of  the  sewer  out  of  the  general  funds  of 
the  city,  no  special  assessments  against  abut- 
ting properties  having  been  made;  a  provi- 
sion of  tne  city  ordinance  of  January  0,  1908, 
under  which  the  sewer  was  constructed,  that 
"no  permit  shall  be  issued  for  the  sewerage  of 
properties  on  the  line  of  said  sewers  until  the 
regular  frontage  charges  shall  have  been  paid" ; 
refusal  of  .the  plaintiff's  application  for  per- 
mits to  connect  two  houses  with  the  sewer  un- 
til the  regular  sewer  frontage  charge  of  11.60 
per  foot  should  be  paid ;  and  the  unconstitution- 
ality of  the  above-quoted  provision  of  the  or- 
dinance. The  return  to  the  alternative  writ 
of  mandamus  which  was  issued  on  the  petition 
admitted  all  the  averments  of  fact,  but  denied 
the  conclusions  and  inferences  of  law  set  forth 
in  the  petition,  and  averred  that  the  provision 
of  the  ordinance  requiring  payment  of  the 
frontage  charges  before  the  issuance  of  permits 
for  sewer  connections  is  valid  and  constitution- 
al This  appeal  is  from  the  court's  order  over- 
ruling the  plaintiff's  demurrer  to  the  return. 

[I]  The  act  of  April  8,  1864  (P.  L.  324),  em- 
powered the  city  of  Philadelphia  to  construct 
•ewers  in  the  streets  of  the  city,  and  to  charge 
therefor  the  sum  of  $.75  for  each  lineal  foot 
against  each  front,  the  same  to  be  recovered  as 
liens  for  the  laying  of  water  pipe  were  then  re- 
oovered  in  the  city,  and  with  the  game  allowance 
for  corner  lots.  The  act  of  March  30,  1868  (P. 
U  354),  repealed  the  act  of  1864  so  far  as  the 
limitation  of  the  amount  of  the  charge  was  con- 
cerned, and  provided  that  "Thereafter  all  the 
said  charge*  and  rates  shall  be  fixed,  from  time 
to  time,  by  ordinance  of  councils."  By  general 
ordinance  of  February  16,  1869,  the  charge 
was  fixed  at  $1.50  per  lineal  foot.  In  view  of 
the  numerous  decisions  directly. on  the  point, 
the  validity  of  these  acts  and  Uio  general  ordi- 
nance of  1869  is  not  an  open  question.  City  of 
Philadelphia  v.  Sellers,  6  Fhila.  253;  Stroud 
T.  The  City  of  Philadelphia,  61  Pa.  255 ;  Lea 
V.  Philadelphia,  80  Pa.  315:  Philadelphia  v. 
Jewell.  135  Pa.  329,  19  Atl.  947;    Philadelphia 


V.  Coates,  18  Pa.  Super.  Gt.  418;  Philadelphia 
V.  Townsend,  231  Pa.  191,  80  Atl.   69;    the 

principle  was  thus  stated  by  Justice  Mitchell 
in  Philadelphia  v.  Jewell,  135  Pa.  329,  340,  20 
AU.  283 :  "The  city  now  collects  from  the  prop- 
erty owner,  not  the  value  of  the  work,  but  its 
cost  as  fixed  by  ordinance ;  and  this  mode  of 
ascertaining  and  fixing  the  cost  is  sustained  on 
the  ground  of  public  necessity  and  convenience, 
inherent  in  aU  rational  taxation,  that  there 
should  be  a  settled,  ascertained,  imiform,  and 
practical  method  of  computing  the  amount  due 
by  the  taxpayer."  But  the  power  conferred  by 
the  act  of  1864  to  construct  sewers  and  to 
charge  the  cost  against  the  abutting  property 
owners  and  enforce  the  charge  by  lien,  by  the 
terms  of  the  act,  extends  only  to  "streets  of  tho 
city,"  which  words,  upon  the  reasoning  in 
Coxe  V.  Philadelphia,  47  Pa.  9,  and  Wistar  v. 
Philadelphia,  71  Pa.  44,  do  not  include  the 
streets  in  question.  "Though  laid  out,  it  Is  not 
a  street  within  the  meaning  of  the  acts  au- 
thorizing tho  construction  of  sewers  in  the 
streets  of  ^e  city  at  the  expense  of  the  own- 
ers of  the  property  fronting  thereon,  until  it 
has  been  opened  by  authority  of  law."  Wfl- 
liams,  J.,  in  Wistar  v.  Philadelphia,  supra. 
It  does  not  necessarily  follow  from  the  non- 
applicability  of  the  act  of  1864  to  streets  laid 
out,  but  not  opened,  that  the  city  was  without 
power  to  construct   this  sewer. 

[2,  3]  A  municipal  corporation  has  power  tr 
make  sewers,  without  any  special  authority  givi 
en  with  that  view  (fisher  v.  Harrisburg,  2 
Grant,  Cas.  291) ;  moreover,  it  is  not  necessary 
to  rest  the  decision  of  the  present  case  in  tit* 
inherent  or  implied  power  of  the  city  to  con- 
struct a  sewer  through  private  property  when 
necessary.  This  power  was  expressly  given  by 
the  act  of  Feb.  18,  1769  (1  Sm.  L.  284) ;  was 
confirmed  and  continued  by  the  subsequent  acts 
of  March  11,  1789  (2  Sm.  L.  462),  of  April  2, 
1790  (2  Sm.  L.  526),  and  of  February  2,  1854 
(P.  Ia  21),  Bromley  v.  Philadelphia,  8  Pa.  Co. 
Ct.  600;  and  was  not  annulled  by  any  later 
act.  There  can  be  no  doubt  as  to  the  power  of 
the  city  to  construct  the  sewer,  though  the 
street  had  not  been  opened  to  public  use,  and 
no  question  is  raised  as  to  the  regularity  of  its 
exercise.  But  the  city  was  under  no  obligation 
to  the  abutting  property  owners  to  provide  a 
sewer  for  the  drainage  of  their  properties,  and 
consequently  was  unaer  no  obligation  to  permit 
them  to  use  it  for  their  purpose,  except  upon 
compliance  by  them  with  the  reasonable  condi- 
tions which  the  city  councils,  in  the  exercise  of 
a  sound  discretion,  saw  fit  to  impose.  The 
question  was  directly  raised  and  fully  argued  in 
Fisher  v.  Harrisburg,  supra,  and  was  elaborate- 
ly considered  by  Judge  Pearson  of  the  common 
pleas  and  by  the  Supreme  Court  on  writ  of 
error.  In  sustaining  the  ordinance  Judge  Pear- 
son said  (page  203  of  2  Grant,  Cas.):  "Every 
by-law  must  be  reasonable,  or,  rather  taken  neg- 
atively, it  must  not  be  unreasonable.  We  can 
see  nothing  unreasonable  in  requiring  those 
who  use  a  drain  to  pay  for  its  use."  Later  in 
his  opinion  he  said:  "We  have  no  doubt  of  the 
power  of  the  borough  officers  to  fix,  bylaw,  the 
price  which  shall  be  paid  for  using  this  sewer, 
as  well  as  for  a  stall  in  the  market  house ;  and 
neither  is  in  the  nature  of  a  tax."  On  writ  of 
error  this  just  and  equitable  doctrine  was  fully 
afiirmed  by  the  Supreme  Court  in  the  follow- 
ing terms:  "A  municipal  corporation  has  pow- 
er to  make  sewers,  without  any  special  author- 
ity given  with  that  view;  and,  having  made 
them,  it  may  by  general  rules,  independent  of 
its  general  taxing  power,  regulate  the  use  of 
them  and  the  price  at  which  any  private  per- 
son may  tap  them,  and  protect  them  by  proper 
penalties,  against  invasion  or  injury." 

[4]  So  here,  while  the  condition  imposed  by 
the  ordinance  of  January  9,  1908,  is  not  sup- 
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ported  b7  the  city's  power  of  taxation,  it  ia 
supported  by  an  equal^  well  established  power. 
The  reasonableness  of  the  amount  that  the 
property  owners  must  pay  to  obtain  permission 
to  use  the  sewer  is  not  brought  in  question  by 
the  pleadings ;  but  it  is  not  out  of  place  to  re- 
mark that  the  condition  that  he  shall  pay  the 
same  amount  per  foot  front  as  abutters  on  sew- 
ers laid  in  opened  city  streets  are  required  to  pay 
(which  is  wnat  the  provision  of  the  ordinance 
amounts  to)  it  is  not  prima,  facie  unreasonable. 

In  fact,  a  very  plausible  argument  is  made 
by  the  appellees'  counsel  that  it  is  less  onerous 
because  the  property  owner  is  not  compelled  to 
pay  until  the  occasion  for  his  use  of  the  sewer 
arises.  Nor  is  it  perceived  that  an  invidious 
discrimination  is  made  against  any  one  by  the 
ordinance,  or  that  there  is  any  improper  classi- 
fication; all  persons  are  treated  alike;  there- 
fore the  principle  recognized  and  applied  in 
Bowser  ▼.  Philadelphia,  41  Pa.  Super.  Ct.  516, 
does  not  control. 

[5]  It  is  to  be  observed  in  conclusion  that  the 
limitations  of  the  powers  conferred  upon  mu- 
nicipal corporations  are  that  they  must  be  ex- 
ercised in  a  reasonable,  lawful  and  constitution- 
al manner.  "If  these  limitations  are  not  trans- 
gressed, courts  cannot  interfere  with  the  ordi- 
nances of  the  municipality,  for  the  burgess  and 
council  must  be  left  to  a  reasonable  discretion, 
and  for  the  proper  and  wholesome  exercise  there- 
of they  are  accountable,  not  to  the  courts,  but 
to  the  people  whom  they  represent."  O'Maley 
V.  Borough  of  Freeport,  96  Pa.  24,  42  Am.  Rep. 
627;  Wilkes-Barre  v.  Garabed,  11  Pa.  Super. 
Ct.  855.  "Where  the  municipal  legislature  nas 
authority  to  act,  it  must  be  governed,  not  by 
our,  but  by  its  own,  discretion;  and  we  shall 
not  be  hasty  in  convicting  them  of  being  unrea- 
sonable in  the  exercise  of  it"  ETsher  v.  Har- 
risbure^  2  Grant,  Cas.  291-296. 

[6]  This  appeal  is  from  an  interlocutory  or- 
der, and  should  either  be  dismissed  for  that 
reason  or  treated  as  an  invitation  to  enter  such 
judgment,  if  possible,  as  will  end  the  proceed- 
ing as  the  case  turns  exclusively  on  a  question 
of  law  arising  on  the  facts  alleged  in  the  peti- 
tion, and  has  been  fully  argued,  and  no  right  of 
the  plaintiff  can  possibly  be  subserved  by  send- 
ing the  case  back  for  further  proceedings;  the 
latter  course  will  be  pursued. 

The  Superior  Court  affirmed  the  order  of 
*the  common  pleas  court  and  dismissed  the 
petition.    Plaintiff  appealed. 

Argued  before  MESTREZAT,  POTTER, 
STEWART,  PRAZER,  and  WALLING,  JJ. 

William  E.  Caveny,  of  Philadelphia,  for 
appellant  John  P.  Connelly,  City  Sol.,  and 
WlUiam  P.  Rorke,  Asst.  City  Sol.,  both  of 
Philadelphia,  for  appellees. 

PER  CURIAM.  This  Judgment  is  affirmed 
on  the  opinion  of  the  learned  Superior  Court 
affirming  the  order  of  the  court  of  common 
pleas. 


WHITTAKER  v.  VALLEY  CAMP  COAL  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  7,  1918.) 

1.  Master  and  Sebvant  «=995%— Plack  to 
WOKK — Mining  Acts— Master's  Dutt. 
Under  Bituminous  Mining  Act  May  15,  1893 
(P.  I*  52),  imposing  upon  the  mine  owner  a 
specific  duty  as  to  the  arrangement  and  man- 
agement of  the  mines,  the  owner  cannot  protect 
himself  from  liability  by  showing  that  the  struc- 
ture was  put  up  by  direction  of  the  mine  fore- 
man, at  least  wnerever  its  existence  was  known 


to  the  owner,  in  whicb  case  it  would  be  his  daty 

to  remove  it. 

2.  Master  and  Servant  «=»95^— Mikes- 
Posts  AND  STBUCTtrBES— LlABILITT  OF  MAS- 
TER. 

Where  such  act  does  not  call  for  any  par- 
ticular arrangement  or  structure,  those  ordered 
by  the  mine  foreman  to  support  the  roof  are 
obligatory  on  the  owner,  and  he  is  not  responsi- 
ble for  injury  caused  thereby. 

8.  Master  and  Servant  «=9286(19)— Febsok- 
AL    INJURT  — Mine   Owner's   LiABrLrrT- 

QUESTION  FOB  JURT. 

In  an  action  against  a  mining  company  for 
personal  injury  sustained  by  a  brakeman  when 
squeezed  between  cars  and  one  of  a  series  of 
posts  supporting  the  roof  of  a  mine,  and  in 
view  of  Bituminous  Mining  Act  May  15,  1S93 
(P.  Ia  52),  relating  to  entries  and  supports,  hM 
that,  under  the  peculiar  circumstances  of  the 
case,  the  master's  negligence  was  for  the  jury. 

4.  Dakases  ®=»132(6)  —  Pebsonai,  Injxtbt— 
Excessive  Daiiaoks. 
A  verdict  of  $3,750  awarded  to  a  brakemin 
in  a  mine  for  a  fracture  of  the  pelvic  bone,  caus- 
ing some  inconvenience,  but  no  substantial  loss 
of  earning  power,  was  exceraive  and  would  be 
affirmed  only  upon  a  remittitur  of  $1,250. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Alfred  Whlttaker  against  the 
Valley  Oamp  Coal  Company.  Verdict  an'l 
judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Shafer,  P.  J.,  filed  the  following  <v>!nlon 

in  the  court  below: 

The  plaintiff  was  a  brakeman  in  the  employ 
of  the  defendant,  and  his  duty  was  to  ride  upon 
the  locomotive  with  the  driver,  only  when  ncc- 
essar^r  to  get  off  and  apply  brakes  or  when 
standing  on  the  ground  beside  the  train.  His 
testimony  was  that  a  train  of  10  or  more  cars 
had  been  left  standing  on  the  main  track,  and 
that  he  and  the  driver  took  the  idotor  in  the 
morning  when  they  were  going  to  work  and  at- 
tadied  to  the  cars  and  drew  it  down  npon  th» 
switch,  which  was  Upon  somewhat  of  a  down- 
grade, and  that  coming  near  the  end  of  the 
switch  they  heard  another  train  coming  towards 
them,  and  that  he  then  hastily  jumped  off  the 
locomotive  and  went  back  to  apply  his  brakes 
and  was  injured  against  a  post.  The  opening 
in  the  coal  at  the  place  of  the  accident  was 
from  160  to  176  feet  long  and  16  feet  wide, 
and  contained  a  main  track  and  the  switch  of 
that  length ;  the  cars  on  the  main  track  and 
switch,  respectively,  running  close  to  the  coal. 
According  to  the  uncontradicted  testimony  as 
to  the  width  and  situation  of  the  tracks,  there 
was  about  5  feet  between  the  switch  and  the 
main  track.  In  this  space  between  the  switch 
and  the  main  track  there  were,  according  to  the 
defendant  and  the  plaintiff's  witnesses,  at)0ut 
12  props  which  were  situated  close  to  the  switch, 
so  that  there  was  3  or  4  inches  between  them 
and  the  cars  standing  on  the  switch,  leavinf;  a 
clear  space  of  2%  feet  or  more  between  the 
main  track  and  the  line  of  the  posts  and  le»T- 
ing  a  space  of  from  13  to  15  feet  or  more  be- 
tween the  posts.  The  plaintiff  testifies  that  he 
was  well  acquainted  with  the  place,  and  that 
be  had  notified  both  the  mine  foreman  and  the 
superintendent,  about  two  weeks  before  the  ac- 
cident, that  he  considered  the  posts  dangerous, 
and  he  testified  that  they  promised  to  remove 
them,  and  that  he  therefore  kept  on  working, 
relying  upon  that  promise.  He  testified  that 
in  some  way— he  don't  know  how— he  was 
squeezed  against  one  of  these  posts  when  in  the 
act   of  attempting   to  brake   one   of  the  can. 
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The  injnry  he  received'  was  a  fracture  of  the 
pelvic  bone.  He  was  ofE  work  about  a  month, 
aod  then  went  back  to  the  same  company  and 
worked  for  them  about  a  year  and  a  half  and 
left  their  employ  and  worked  for  another  com- 
pany for  several  months,  and  then  brought  this 
salt  There  was  no  question  that  the  pelvic 
bone  was  healed  up  and  he  had  no  deformity 
in  that  respect,  but  it  was  testified,  and  not  de- 
nied, that  at  the  fracture  the  bony  substance 
was  thrown  out  and  some  of  the  muscle  attach- 
ed to  the  bone  at  that  place  was  ossified  so 
that  ho  was  unable  to  raise  his  leg  as  high  as 
before,  and  suffered  some  pain  and  inconven- 
ience in  that  respect.  There  was  no  evidence 
of  any  substantial  loss  of  earning  power,  plain- 
tiff claiming  tiiat  he  lost  one-third  of  his  wages 
ia  the  year  and  a  half  he  worked  for  the  com- 
pany, but  the  pa^  roll  indicated  that  be  made 
as  much  as  he  did  before. 

It  appeared  from  the  evidence  that  the  en- 
try in  question,  including  the  track  and  switch, 
was  driven  before  1911;  that  in  December, 
1911,  the  posts  referred  to  were  put  in  posi- 
tion; and  that  they  remained  there  ever  since, 
at  least  up  to  the  time  of  the  trial.  The  plain- 
tiCE  did  not  furnish  any  evidence  as  to  how  the 
posts  came  to  be  there,  but  the  defendant  put 
on  the  stand  the  mine  foreman  who  was  in  their 
emplov  in  December,  1911,  although  not  em- 
ployed by  them  at  the  time  of  the  trial,  and  it 
vas  testified  to  by  him  and  others  connected 
with  the  mine  that  he  had  ordered  these  posts 
to  be  put  in  that  position  to  support  the  roof 
of  the  mine,  deeming  the  space  of  16  feet  with- 
out support  to  be  unsafe,  and  that  he  put  the 
posts  dose  to  the  switch  bo  as  to  leave  a  clear 
space  to  walk  between  the  cars  and  the  main 
track.  No  evidence  was  given  to  the  contrary. 
[1-3]  The  motion  for  judgment  n.  o.  v.  is 
founded  upon  the  proposition  that,  if  these  posts 
were  ordered  to  be  set  up  as  they  were  by  the 
mine  foreman  for  the  purpose  of  holding  up  the 
root,  the  mine  owner  was  not  responsible  for 
any  injui7  that  might  be  caused  by  their  being 
there;  and,  further,  that  while  the  evidence  to 
this  effect  was  given  by  the  defendant  the  Jury 
could  not  be  allowed  to  disregard  or  disbelieve 
it  in  the  absence  of  any  evidence  to  the  con- 
trary ;  and  the  motion  for  a  new  trial  is  found- 
ed upon  the  allegation  that  the  verdict  ia  ex- 
cessive. 

The  question  presented  by  the  facts  above  statr 
ed  as  to  the  liability  of  the  mine  owner  for  in- 
juries caused  by  the  position  of  the  posts  is  one 
which  does  not  appear  to  have  arisen  in  any 
of  the  eases  under  either  the  bituminous  or  an- 
thracite mining  acts.  The  general  rule  deduci- 
ble  from  those  cases,  as  we  understand  it,  is 
that,  where  the  act  imposes  upon  the  mine  own- 
er a  specific  dub^  as  to  the  arrangement  and 
management  of  the  mines,  the  mine  owner  can- 
not protect  himself  from  liability  by  showing 
that  the  structure  in  question  was  put  up  by 
direction  of  the  mine  foreman,  at  least  wherever 
the  fact  of  its  existence  became  known  to  the 
owner,  but  that  it  would  be  his  duty  to  remove 
it;  and  that,  on  the  other  hand,  where  the  act 
does  not  call  for  any  particular  arrangement 
or  structure,  the  arrangement  or  structures  or- 
dered by  the  mine  foreman  for  the  purpose  of 
supporting  the  roof  are  obligatory  on  the  owner 
and  that  be  is  therefore  not  responsible  for  in- 
juries caused  thereby.  This  part  of  the  case 
therefore  would  seem  to  turn  upon  the  ques- 


tion whether  there  is  anything  in  the  act  direct- 
ing the  owner  to  maintain  the  place  in  question 
in  this  way.  The  Bituminous  Mining  Act  of* 
May  15,  1893,  P.  L.  52,  which  seems  to  apply 
in  this  case  by  reason  of  the  fact  that  the  entry 
was  driven  before  the  Act  of  June  15,  1911,  P. 
L.  954,  was  passed,  provides  on  page  78,  article 
20,  rule  3,  tnat  the  mine  owner  snail  see  that 
the  entries  where  braking  is  necessary  "shall 
have  a  clear  level  width  of  not  less  than  two 
and  a  half  feet  between  the  side  of  car  and 
the  rib,  to  allow  the  driver  to  pass  his  trip 
safely  and  keep  clear  of  the  cars  there."  Wheth- 
er this  requires  a  space  of  2^  feet  to  be  left 
between  the  cars  ana  a  row  of  posts  such  as  this 
was,  as  well  as  another- way  of  2Mi  feet  on  the 
other  side  of  the  posts,  between  them  and  the 
main  track,  stems  to  us  very  doubtful.  We 
have  with  some  hesitation  arrived  at  the  con- 
clusion that  under  the  peculiar  circumstances  of 
the  case  the  question  was  one  for  the  jury.  The 
motion  for  judgment  non  obstante  veredicto  is 
therefore  refused. 

[4]  As  to  the  motion  for  a  new  trial,  we  are 
clearly  of  opinion  that  the  verdict  is  excessive. 
The  plaintiff  really  showed  no  loss  of  earnings 
except  one  month.  He  showed  no  real  prospect 
of  any  future  loss  of  earnings;  he  showed  no 
expenses  paid  out  for  medical  attendance  or 
otherwise,  so  that  the  damages  he  is  entitled 
to,  if  entitled  to  recover,  is  this  one  month's 
wages  and  compensation  for  pain  and  suffering 
and  inconvenience.  We  are  fully  convinced  that 
$3,750  is  entirely  too  much,  under  the  drcum- 
stances,  and  that  a  new  trial  should  be  granted 
for  that  reas<m  unless  the  plaintiff  will  remit 
a  considerable  part  of  the  verdict. 

If  the  plaintiff  will,  within  20  days  after  no- 
tice hereof,  remit,  $1,260  of  the  verdict,  a  new 
trial  will  be  refused;  otherwise,  a  new  trial 
will  be  granted. 

Verdict  for  plaintUT  for  $3,760,  whldi  the 
court  reduced  to  $2,500,  and  entered  Judg- 
ment on  the  reduced  verdict  Defendant  ap- 
pealed. Brrors  assigned,  amcHig  others,  were 
in  refusing  to  direct  a  verdict,  for  defendant 
and  In  refusing  to  enter  Judgment  for  de- 
fendant n.  o.  y. 

Argued  before  MESTRBZAT,  STEWART. 
MOSCHZISKEB.  FRAZER,  and  WAL- 
LINO,  JJ. 

Robert  Woods  Sutton,  John  McCartney 
Kennedy,  Watson  ft  Freonan,  and  Francis 
A,  Wolf,  all  of  Pittsburgh,  for  appellant. 
Walter  P.  Smart,  L.  K.  &  S.  O.  Porter,  and 
Louis  V.  Barach,  all  of  Pittsburgh,  for  ap>. 
pellee. 

PER  CURIAM.  The  law  appUcable  to  the 
facts  of  this  case  has  been  settled  In  favor 
of  the  appellee  by  recent  decisions  of  this 
court  and  does  not  require  consideration 
here.  The  evidence  was  sufficient  to  warrant 
the  submission  of  the  case  to  the  Jury  on  the 
question  of  the  plaintiff's  and  defendant'.s 
negligence,  and,  there  being  no  allegation  of 
error  In  the  charge,  the  Judgment  is  affirmed. 
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OERMANTOWN  TRUST  CO.  t.  POWELI,, 
Auditor  Qenernl.  COLUMBIA  NAT.  BANK 
V.  SAME.  UNION  TRUST  CO.  OF  PITTS- 
BURGH V.  SAME. 

(Supreme  Court  of  Pennsylvania.    Jan.  7, 1918.) 

1.  CONHTITUTIOWAI,    LAW    ®=>42    —    COBPOBA- 

TI0N8  —  Repobts  —  Validity  or  Statute  — 

Right  to  Qubstion. 
The  constant  furnishing  of  detailed  reports 
to  the  federal  and  several  state  governments,  in 
view  of  the  very  considerable  financial  and  cler- 
ical burden  thereby  imposed  on  corporations,  en- 
titles them  to  question  at  once  the  validity  of  all 
acts  of  assembly  imposing  such  burdens. 

2.  Cobporationb  ^=>391— Visitobiai.  Poweb 
—Repobts. 

In  the  exercise  of  its  right  of  visitation  for 
purposes  of  taxation  and  regulation,  etc,  the 
state  may  compel  corporations  to  render  re- 
ports, but  cannot  do  so  to  enable  one  of  its  offi- 
cials to  do  something  which  the  Constitution  for- 
bids, or  to  accomplish  a  proper  end  in  a  manner 
prohibited  by  the  organic  law. 
8.  CoNSTiTtmoNAL  LAW  ®=342— Validitt  of 
Statute— Right  to  Question. 

If  Act  June  7,  1915  (P.  L.  878),  requiring 
reports  to  be  made  to  the  auditor  general  from 
persons  and  corporations  having  money  on  de- 
posit or  property  of  others  in  their  possession 
for  long  periods  of  time,  is  invalid  becanse  vio- 
lating contractual  rights  and  obligations,  the 
corporations  may  at  once  question  the  validity 
of  the  act  in  that  or  in  any  other  particular  ma- 
terially affecting  them,  and  if  anything  in  the 
form  or  nianner  of  a  statute  offends  the  statute 
or  the  federal  Constitutions,  they  are  not  obliged 
to  wait  an  attempt  on  the  part  of  the  common- 
wealth to  carry  out  the  lUtimate  purposes  of 
the  act  before  attacking  it,  but  when  the  first 
steps  are  talcen  they  may  go  into  equity  to  re- 
strain its  enforcement  and  test  its  validit;. 

4.  Injunction  «=»85(1)  —  Cobpobation  Re- 
pobts —  Vauditt  of  Statute  —  Righst  to 
Question. 
If    such    corporations,    under   protest,    fur- 
nished requested  reports  to  avoid  the  heavy  pen- 
alties prescribed  by  the  act,  they  may  still  in- 
sist that  the  details  contained  in  the  reports  are 
of  a  private  and  confidential  character,  and  that 
the  auditor  general  be  restrained  from  breaking 
the  seals  of  the  envelopes  in  which  they  are 
placed,  or  making  public  the  contents  of  such  re- 
ports. 

Appeal  from  Court  of  Gomnuw  Pleas, 
Dauphin  County. 

Three  hills  In  equity  for  an  Injunction  by 
the  Germantown  Trust  (Company,  the  Colum- 
bia National  Bank,  and  the  Union  Trust 
Company  of  Pittsburgh  against  A.  W.  Powell, 
Auditor  General  of  Pennsylvania.  Demurrers 
to  bills  sustained,  and  bills  dismissed,  and 
plalntitTs  appeal.  Reversed,  and  bills  rein- 
stated, and  records  remitted  to  court  below, 
with  directions. 

Argued  before  BROWN,  C.  J.,  and  ME8- 
TREZAT,  POTTER,  STEWART,  MOSCH- 
ZISKER,  FRAZER,  and  WALLING,  JJ. 

R.  Stuart  Smith,  Frank  P.  Prlchard,  Mor- 
gan, Lewis  &  Bocklus,  and  Prlchard,  Saul, 
Bayard  &  Evans,  all  of  Philadelphia,  for  ap- 
pellant Germantown  Trust  Co.  John  M.  Free- 
man and  H.  F.  Stambaugh,  both  of  Pitts- 
burgh, for  appellants  Columbia  Nat.  Bank 


and  Union  Trust  Co.  of  Pittsburg^.  Frandt 
Shunk  Brown,  Atty.  Gen.,  and  Wm.  M.  Ear- 
gest,  Deputy  Atty.  Q&t.,  for  appellee. 

MOSCHZISKEB,  J.  There  are  three  ap- 
peals in  this  matter,  but  all  can  be  disposed 
of  together.  Appeal  No.  1  Is  by  the  German- 
town  Trust  Company  of  Philadelphia;  No. 
2,  the  Columbia  National  Bank,  of  Pitts- 
burgh; and  No.  8,  the  Union  Trust  Company 
of  Pittsburgh.  A  bill  in  equity  was  filed  by 
each  of  these  corporations,  praying  that  tbe 
Escheat  Act  of  June  7,  1915  (P.  L.  878),  be 
declared  invalid  as  violating  several  man- 
dates of  both  the  federal  and  state  Conatita- 
tlons. 

The  Attorney  Creneral,  who  appears  for  tbe 
defendant  auditor  general,  correctly  states 
in  each  of  his  paper  books: 

"The  act  of  June  7,  1915  (P.  I#.  878),  pro- 
vides a  comprehensive  method  for  requirinf:  re- 
ports to  be  made  to  tbe  auditor  general  from 
persons  and  corporations  having  money  on  de- 
posit or  property  in  their  possession  for  a  Ion; 
period  of  time  belonging  to  other  persons,  and 
also  requires  reports  from  every  corporarion  of 
dividends  or  profits  declared,  but  not  paid,  and 
provides  under  what  circumstances  such  money 
and  property  may  be  escheated  and  the  proceed- 
ings therefor.  When  the  auditor  general  de- 
manded the  reports  required  under  the  said  act 
of  assembly,  the  plaintiff  filed  its  bill  in  equity." 

Demurrers  were  sustained,  and  the  three 
bills  dismissed;  whereupon  these  appeal^ 
were  taken. 

The  court  below  expressly  declined  to  pass 
upon  some  of  the  most  material  issues  sng- 
gested  by  the  several  bills,  particularly  those 
raised  by  the  allegation  that  the  statute  at- 
tacked impairs  the  obligation  of  contracts 
existing  between  the  respective  complainants 
and  their  depositors,  saying  these  issues 
were  premature,  that  they  might,  "be  raised 
when  the  commonwealth  in  any  particular 
case  attempts  to  exercise  its  power  to  es- 
cheat," but  not  sooner,  and  that  the  court 
would  not  "enjoin  preliminary  steps  taken 
for  the  purpose  of  discovering  the  where- 
abouts of  property  so  circumstanced  aa  rea- 
sonably to  raise  the  presumption  that  It  is 
liable  to  escheat,"  thus,  in  effect,  ruling  that 
complainants  were  obliged  to  render  r^orts 
to  the  auditor  general  under  and  by  virtue 
of  the  act  of  1915,  supra,  even  though  the  leg- 
islation In  controversy  subsequently  might  be 
declared  invalid.  With  this  conclusion  we 
cannot  agree. 

[1 ,  J]  In  recent  years  the  constant  fur- 
nishing of  detailed  reports  to  the  federal 
and  several  state  governments  has  become 
a  very  considerable  financial  and  clerical 
burden  to  corporations,  and  this  considera- 
tion alone  is  sufficient  to  give  these  concerns 
and  others  so  affected  the  right  to  question 
at  once  the  validity  of  all  acts  of  assembly 
placing  such  obligations  upon  them.  Of 
course,  in  the  exercise  of  its  right  of  visita- 
tion, for  purposes  of  taxation  and  regnlatlon. 
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or  to  facilitate  the  accomplishment  of  any 
other  proper  end,  the  state  has  power  to  com- 
pel corporations  to  render  It  reports;  but 
it  cannot  do  this  for  the  avowed  purpose  of 
enabllns  one  of  Its  officials  to  do  something 
which  the  Constitution  forbids  or,  even  to 
accomplish  a  proper  end.  In  a  manner  pro- 
hibited by  the  organic  law. 

[3]  If  the  act  of  1915,  supra,  Is  defective 
for  any  reaswi  which,  so  far  as  the  present 
appellants  are  concerned,  would  make  it  en- 
tirely invalid— for  instance,  if,  as  alleged,  Its 
application  ex  necessitate  will  violate  con- 
tractual rights  and  obligations  existing  be- 
tween complainants  and  their  depositors — 
then  the  auditor  general  has  no  authority  to 
compel  the  rendering  of  reports  for  the  sole 
purpose  of  enabling  him  to  institute  unlaw- 
fal  proceedings  thereunder ;  hence  complain- 
ants may  at  once  question  the  validity  of 
the  act  in  this  or  any  other  particular  ma- 
terially afTectlng  them.  Again,  though  as- 
anmlng  for  the  moment  that  the  operation  of 
the  act  will  not  impair  the  obligation  of  con- 
tracts, and  that  it  is  not  Invalid,  as  to  ap- 
pellants, for  any  other  reason  sufficiently 
comprehensive  to  avoid  the  whole  statute.  In 
«ther  words,  that  the  end  which  the  act  pro- 
poses to  acc(KnpIisb  is  lawful,  and,  on  the 
road  thereto,  the  substance  of  the  legislation 
breaches  no  fundamental  inhibition,  the  ques- 
tion yet  remains:  Is  there  anything  In  the 
form  or  nuuuier  of-  the  statute  which  mate- 
rially offends  against  either  the  state  or  fed- 
eral Constitutions?  For  example,  as  drawn, 
is  the  act  special  legislation  or  a  prohibited 
kind;  and,  if  so,  is  this  defect  so  broad  as 
to  avoid  the  whole  statute?  If  it  is,  then 
tbe  auditor  general  is  without  authority  to 
compel  reports  thereunder,  and  tbe  complain- 
ants are  in  a  position  entitling  them  so  to 
Insist  Moreover,  if  any  such  fatal  weak- 
nesses exist,  complainants  are  not  obliged  to 
await  an  attempt  on  the  part  of  the  com- 
monwealth to  carry  out  the  ultimate  purposes 
of  the  act  before  attacking  it;  on  the  con- 
trary, when  the  first  steps  are  taken,  and 
fnture  proceedings  thus  threatened,  they 
may  go  into  equity  to  restrain  enforcement  of 
ttie  statute,  and  in  this  way  test  the  validity 


of  the  legislaticm.  Penna.  B.  R.  Co.  v.  Bow- 
ing, 241  Pa.  681,  88  Aa  775,  40  L.  B.  A.  (N. 
S.)  977,  Ann.  Gas.  1016B,  157,  and  cases  there 
cited. 

[4]  Finally,  If  corporations  such  as  those  at 
bar,  under  protest,  furnish  required  reports, 
so  as  to  avoid  the  heavy  penalties  prescribed 
by  the  act  for  a  failure  to  follow  that  course, 
they  still  may  insist,  as  the  present  complain- 
ants do,  that  the  details  set  forth  in  these 
documents  are  of  "a  private  and  confidential 
character,"  between  them  and  their  custom- 
ers, and  that  the  auditor  general  be  restrain- 
ed from  breaking  the  seals  of  the  envelopes 
in  which  they  are  placed  or  "opening,  dis- 
closing, <Nr  in  any  wise  making  public  the 
contents  of  said  reports."  For  a  ruling  on 
the  abstract  question  of  the  right  to  restrain 
a  state  official  when  the  circumstances  of 
any  given  case  call  for  relief  of  that  char- 
acter, see  West's  Appeal,  64  Pa.  186,  195. 

It  Is  not  our  intention  to  express  or  In- 
timate any  view  as  to  the  validity  of  the 
legislation  here  under  attack,  and  nothing 
that  we  have  said  in  this  opinion  is  to  be  so 
understood.  All  we  now  decide  Is  tliat  the 
appellants  are  entiled  to  have  the  material 
points  of  their  cases  passed  upon  at  tbe  pres- 
ent time  by  the  court  below,  before  any  as- 
pect of  the  matter  is  brought  before  us  for 
final  determination. 

The  Attorney  General  states  in  his  paper 
books: 

"The  LeKislatnre  of  1917,  by  an  act  approved 
July  6,  1917  (P.  L.  726),  amended  the  act  of 
Jnne  7,  1916;  so  far  as  the  commonwealth  is 
concerned,  there  is  no  objection  to  the  [Supreme] 
court  passing  upon  the  act  of  1916  as  amended 
by  the  act  of  1917,  although  the  latter  act  was 
not  before  the  court  below." 

But,  of  course,  the  present  cases  must  be 
determined  under  the  act  of  1915  alone,  and 
the  act  of  1917  cannot  be  considered. 

The  three  decrees  complained  of  are  re- 
versed, In  order  that  the  respective  bills  may 
be  reinstated ;  and  the  several  records  are 
remitted  to  the  court  below,  with  directions 
to  follow  that  course  in  each  Instance,  and 
then  to  proceed  to  a  determination  of  the  Is- 
sues Involved  which  materially  affect  appel- 
lants, the  order  for  costs  to  await  final  re- 
sults.. 
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COMMONWEALTH  TRUST  CO.  OF  PITTS- 
BURGH T.  FIBST-SECQND  NAT.  BANK 
OF  PITTSBUBGH  et  aL 

(Supreme   Court    ot   Pennsylvania.      Jan.   21, 
1918.) 

1.  Banks  and  Banking  «s»262  —  Nationai, 
Bank — AurnoBiTY  op  President. 

The  president  ot  a  national  bank  has  no  au- 
thority to  obligate  it  as  guarantor,  surety,  or 
indorser. 

2.  Banks  and  Banking  «=»a62  —  National 
Banks  —  Authority  op  President  —  Bob- 
bowing  Monet. 

The  rule  that  the  preaident  or  other  execu- 
tive officer  of  a  national  bank  has  implied  au- 
thority to  borrow  money  on  its  behalf  in  the 
usual  course  of  business  would  not  apply  to  a 
borrowing  by  trustees  appointed  from  the  bank's 
officers  to  establish  a  benefit  plan  to  be  partici- 
pated in  by  the  bank's  employes. 

3.  Banks  and  Banking  «=»260(4)— Nation- 
ai. Banks  —  Loan  —  Guabantt  by  Presi- 
dent. 

As  to  a  loan  to  trustees  appointed  from  offi- 
cers of  a  national  bank,  including  its  president, 
to  manage  a  fund  for  the  benefit  of  its  employes, 
the  bank  would  not  be  liable  on  the  president's 
parol  guaranty,  as  a  national  bank  has  no  au- 
thority to  become  an  indorser  or  guarantor  of 
the  debt  of  another  without  benefit  to  itself. 

4.  Trusts  €=>231(1)  —  Employes'  BENErrr 
Plan— Power  op  Trustees. 

Trustees  appointed  from  the  officers  of  a 
national  bank  to  manage  a  fund  for  the  benefit 
of  its  employes,  and  authorized  to  purchase 
stock  of  the  bank,  though  not  bound  to  do  so, 
did  not  breach  their  trust  by  purchasing  the 
stock  from  the  bank's  president,  who  was  him- 
self a  trustee. 

5.  Banks  and  Banking  «=9258  —  National 
Bank— Powers. 

A  national  bank  has  only  such  powers  as 
are  given  expressly  or  by  necessary  implica- 
tion. 

9.  Banks  and  Banking  «s>258— National 
Bank— Implied  Fowebb. 
The  implied  powers  of  a  national  bank  are 
onl^  such  as  are  reasonably  necessary  for  its 
main  purpose. 

7.  Banks  and  Banking  «=9260(1,4)  —  Na- 
tional Bank-43eneral  Powers. 

A  national  bank  has  no  power  to  borrow 
money  or  to  guarantee  the  payment  of  money 
borrowed  by  trustees  for  use  in  the  purchase 
of  its  sto(^  to  be  parceled  out  among  the  em- 
ployiM  as  a  benefit  fund. 

8.  Banks  and  Banking  «=i»261(l)— Nation- 
al Bank— Liabilitt— Ultra  Vibes. 

The  rule  that  a  corporation  is  liable  for 
money  received  by  it  on  an  ultra  vired  con- 
tract cannot  apply  where  a  national  bank  did 
not  itself  receive  the  money  which  was  loaned  to 
trustees  under  a  benefit  plan  for  employes  in 
order  to  purchase  shares  of  the  bank's  atodc 

9.  Banks  and  Banking  €=»280(1)— Nation- 
al Banks— Powers. 

The  creation  of  a  liability  to  collect  from 
its  employes  a  stipulated  percentage,  and  to 
make  a  contribution  to  a  fund,  so  that  a  loan 
incurred  in  the  administration  of  such  fund 
might  be  paid,  wno  beyond  the  power  of  a  na- 
tional bank. 

10.  Banks  and  Banking  «»260(3)  —  Na- 
tional Bank— Purchase  of  Own  Stock. 

A  national  bank  cannot  purchase  its  own 
stock,  except  to  prevent  loss  upon  a  debt  pre- 
viously contracted. 


11.  Banks  and  Banking  «=s>227(2)  —  Na- 
tional Bank— Action  on  Notes  op  Trus- 
tees— Evidence. 

On  a  bill  in  equity  to  require  payment  of  a 
note  given  to  plaintiff  for  a  loan  to  the  trus- 
tees elected  from  the  officers  of  a  national  bank, 
including  its  president,  of  a  fund  for  the  benefit 
of  employes,  made  upon  fie  president's  stite- 
ment  that  the  bank  was  back  of  the  loan,  evi- 
dence as  to  the  trustees'  inability  to  personally 
pay  the  note  was  properly  excluded,  where 
there  was  no  claim  or  proof  that  they  were 
personally  liable  or  had  mismanaged  the  trust, 
and  evidence  that  the  president  was  exerdsin; 
powers  conferred  upon  him  by  his  contract  of 
employment  was  immaterial,  and  the  fact  that 
for  10  years  previously  the  bank  bad  given  Ita 
employies  an  annual  bonus  was  also  immaterial 

12.  Banks  and  Banking  «=»227(2)— Nation- 
al Bank— Action  on  Note  op  'Tbcsteis- 
evidbncb. 

In  such  case,  the  original  deposit  slips  show- 
ing a  deposit  of  the  money  to  the  president'! 
private  account  were  properly  proven,  and  were 
competent  to  corroborate  the  other  evidence. 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 

Bin  In  equity  to  require  payment  of  a 
note  by  the  Commonwealth  Trust  Company 
of  Pittsburgh  against  the  First-Second  Na- 
tional Bank  of  Pittsburgh,  the  First  Nation- 
al Bank  of  Pittsburgh,  and  others,  as  trus- 
tees and  individually.  From  a  decree  dis- 
missing the  bill,  plalntier  appeals.    Affirmed. 

From  the  record  It  appears  that  deposit 
slips  showing  a  deposit  of  the  money  reodved 
upon  the  loan  in  the  private  account  of  the 
President  of  the  bank  were  admitted  In  evi- 
dence to  corroborate  other  evidence  to  show 
that  the  bank  received  no  pecuniary  benefit 
from  the  loan.' 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, MOSCHZISKER,  fHAZER,  and  WAL- 
LING, JJ. 

John  M.  Freeman,  H.  F.  Stambangh,  and 
Watson  &  Freeman,  all  of  Pittsburgh,  for 
appellant.  George  E.  Alter,  of  Pittsburgh, 
for  appellees. 

WALLING,  J.  In  November,  1912,  the 
First  National  Bank  of  Pittsburgh  estab- 
lished among  its  employes,  numbering  about 
120,  a  benefit  plan  by  which  three  active 
officers  of  the  bank  were  named  as  trustees, 
to  whom  each  employe  could  at  his  option 
pay  6%  per  cent,  of  his  semimonthly  salary. 
In  that  event,  and  in  that  event  only,  the 
bank  agreed  to  add  thereto  a  sum  equal  to 
10  per  cent,  of  such  salary,  making  a  total 
savings  fund  of  16%  per  cent  Practically 
all  of  the  employes  Joined  in  the  plan  and 
were  called  "participants."  The  bank  at  its 
expense  was  to  provide  a  bookkeeper.  The 
plan  contemplated  8-year  cycle  periods,  but 
the  bank  reserved  the  right  to  discontinue 
it  on  the  Ist  day  of  January  of  any  year 
after  1914,  by  giving  30  days'  notice.  The 
plan  provided  for  disposition  of  the  fund 
belonging  to  a  participant  on  his  quitting  the 
service.    In  no  event  could  the  bcmk  derive 


4=9For  other  cases  see  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  Dlgesta  and  Indexes 
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praflt  from  the  plan,  and  only  on  a  certain 
fontlngency  was  money  paid  in  by  It  to  be 
returned.  The  plan  contemplated  that  the 
fnnd  should  be  Invested  by  the  trustees,  and 
permitted  them  to  subscribe  for  1,000  shares 
of  the  bank's  new  stock,  at  $175  per  share; 
the  par  value  being  |100.  But  such  permis- 
sion was  conditioned  on  the  trustees'  procur- 
ing and  paying  the  bank  the  $176,000  in  cash 
for  the  stock,  which  stock  was  to  remain  in 
the  hands  of  the  tmatees  until  the  employe 
severed  his  connection  with  the  bank.  The 
directors  approved  the  plan,  but  it  was  not 
submitted  to  the  stockholders.  From  about 
December  1,  1912,  to  June  30,  1913,  the  par- 
ticipants paid  the  trustees  as  stipulated;  and 
Id  each  case  the  bank  paid  its  10  per  cent. 
In  fact,  as  matter  of  convenience,  the  bank 
during  that  time  retained  the  6%  per  cent 
and  paid  it  direct  to  the  trastees.  In  March, 
1913,  Oscar  L.  Telling,  who  was  president  of 
the  bank  and  also  one  of  said  trustees,  re- 
quested of  plaintitr,  the  Commonwealth 
Trust  Company  of  Pittsburgh,  a  loan  of  $60,- 
OOO.  He  stated  that  the  request  was  made 
on  behalf  of  the  bank;  also  explained  the 
plan  and  that  the  money  was  to  purchase 
stock  of  the  bank,  which  would  be  put  up 
as  collateral.  The  officers  of  the  tmst  com- 
pany took  the  matter  under  advisement  for 
some  days.  Meantime  at  their  request  he 
furnished  them  a  full  copy  of  the  plan,  In- 
rluding  the  resolution  of  the  directors  re- 
lating thereto.  During  the  negotiations  Mr. 
Telling  stated  to  said  officers  that  the  bank 
was  back  of  the  loan. 

Pending  these  negotiations  the  bank  made 
a  preliminary  agreement  of  merger  with  the 
Second  National  Bank  of  Pittsburgh,  by 
which,  when  completed,  the  latter  purchased 
the  assets  and  assumed  the  liabilities  of  the 
former  and  became  the  First-Second  Nation- 
al Bank  of  Pittsburgli.  The  president  there- 
of, Mr.  W.  S.  Kuhn,  also  took  up  the  matter 
of  the  loan  with  the  plaintiff  and  wrote  its 
president  a  letter  expressing  his  intention  of 
continuing  in  operation  the  benefit  plan  for 
the  employes  of  the  First  National  Bank. 
The  letter  also  states  that: 

"I  am  aware  that  the  trustees  for  the  clerks 
of  the  first  National  Bank  have  applied  to 
Tonr  good  institution  for  a  loan  of  $60,000  to 
be  secured  by  450  ehares  of  the  capital  stock 
of  the  SHrst  National  Bank  of  Pittsburgh,  and 
this  application  has  been  made  with  my  knowl- 
edge and  approval." 

Subsequent  to  the  receipt  of  that  letter  and 
upon  tartber  consideration  the  trust  com- 
pany accepted  the  loan  and  took  therefor  a 
collateral  note  of  $60,000,  drawn  payable  to 
the  order  of  the  trustees,  and  signed  and  In- 
dorsed by  them  as  such.  The  collateral  con- 
sisted of  4C0  shares  of  the  stock  of  the  First 
Xational  Bank  of  Pittsburgh,  which  In  said 
note  is  stated  to  be  of  the  market  value  of 
$67,500.  The  trust  company  turned  over  the 
S60,000  by  a  treasurer's  check,  payable  to 
the  order  of  the  trusteea  and  indorsed  by 


them  as  such.  Before  the  loan  was  made 
plaintiff  knew  that  Mr.  Telling  was  one  of 
the  trustees;  and  the  loan  was  entered  and 
continued  on  the  books  of  the  trust  company 
as  a  loan  to  them.  The  chancellor  and  court 
below  find  that  the  loan  was  made  to  the 
trustees,  and  not  to  Mr.  Telling  as  president 
or  agent  of  the  bank.  The  trustees  bought  4 
sbarea  of  the  stock  of  the  First  National 
Bank  so  deposited  as  collateral  and  the  re- 
maining 446  shares  of  Mr.  Telling,  paying  in 
each  case  $150  per  share.  The  $60,000,  with 
$7,500  which  had  accumulated  under  the 
plan,  paid  for  the  stock.  The  trustees  turned 
the  $60,000  check  over  to  Mr.  Telling,  who 
deposited  it  in  his  private  account  in  the. 
First  National  Bank,  and  later  checked  It 
out  in  payment  of  his  indebtedness  to  that 
bank.  Mr.  Telling's  employment  as  president 
of  the  bank  was  by  contract  which  gave  him 
the  powers  usually  conferred  upon  presidents 
of  national  banks  of  like  size,  and  also  am- 
ple authority  to  exercise  his  discretion  In  the 
internal  administration  of  the  affairs  of  the 
bank,  with  complete  control  of  the  subordi- 
nate officers  and  employes  of  the  bank. 

On  July  7,  1913,  the  FIrst-'Second  National 
Bank  was  closed  by  the  Comptroller  of  the 
Currency,  and  remained  so  until  April,  1914. 
Meantime  the  First  National  Bank  went  in- 
to liquidation  and  its  stock  became  practical- 
ly worthless.  No  formal  action  was  taken  to 
abandon  the  benefit  plan,  but  nothing  was 
paid  to  the  trustees  thereon  after  the  bank 
was  closed.  The  trustees  paid  plaintiff 
$3,000  on  account  of  the  loan,  and  there  Is 
now  a  balance  of  $305.55  of  trust  funds  In 
their  hands,  for  which  they  have  ever  been 
ready  to  account.  The  trust  company  filed 
its  bill  in  this  case  to  compel  the  bank  to  pay 
the  note  or  to  so  continue  the  benefit  plan  as 
to  raise  funds  sufficient  for  that  purpose. 
The  chancellor  heard  the  case  upon  bill,  an- 
swer, replication,  and  testimony,  and  found 
the  facts  and  legal  conclusions;  and  the 
court  below  passed  upon  the  exceptions  filed 
thereto  and  dismissed  the  bUI.  Plaintiff  took 
this  appeal. 

[1-3]  We  have  considered  each  assignment 
of  error,  but  find  nothing  to  justify  a  re- 
versal of  the  decree.  The  loan  was  made 
either  to  the  trustees  or  to  the  bank,  and 
the  finding  that  it  was  made  to  the  former 
accords  with  the  evidence.  If  so,  Mr.  Tell- 
ing's assertion  that  he  represented  the  bank, 
or  that  it  was  back  of  the  loan,  would  not 
render  the  bank  liable.  The  president  of  a 
national  bank  has  no  authority  to  obligate  it 
as  guarantor,  surety,  or  Indorser.  First  Na- 
tional Bank  of  Duncan  v.  Anderson,  141  Fed. 
926,  928,  73  O.  0.  A.  160;  Western  National 
Bank  of  N.  Y.  v.  Armstrong,  152  U.  S.  346, 
14  Sup.  Ct.  672,  38  L.  Ed.  470;  Monongahela 
Nat.  Bk.  V.  Harmony  Land  Co.,  226  Pa.  440, 
75  Atl.  687,  18  Ann.  Cas.  727 ;  Worthingtou 
V.  SchuylkUl  BUectric  Ry.  Co.,  195  Pa.  211, 
45  Atl.  927.    In  Aldrich  v.  Chemical  National 
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Bank,  176  U.  S.  618,  20  Sup.  Ct.  498,  44  L. 
Ed.  611,  the  bank  -nras  held  liable  because  It 
recelyed  the  money.  This  ■was  such  an  ex- 
ceptional transaction  that,  eren  considering 
It  as  a  loan  to  the  bank,  the  rule  that  the 
president  or  other  executive  officer  of  such 
institution  has  implied  authority  to  borrow 
money  on  its  behalf  in  the  usual  course  of 
business  would  not  apply.  See  Dorsey  v. 
Abrams  et  al.,  85  Pa.  289,  27  Am.  Rep.  6o7 ; 
First  Nat  Bank  of  AUentown  y.  Hoch,  89 
Pa.  324,  33  Am.  Rep.  769.  Treating  It  as  a 
loan  to  the  trustees  the  bank  would  not  be 
liable  on  the  parol  guarantee  of  Its  president, 
especially  as  a  national  bank  has  no  power 
,to  become  an  Indorser  or  guarantor  of  the 
debt  of  another  without  benefit  to  itself. 
National  Bank  of  Brunswick  v.  Sixth  Na- 
tional Bank,  212  Pa.  238,  61  Atl.  889.  Mr. 
Telling  had  no  express  authority  from  the 
bank  to  negotiate  or  secure  this  loan  on  its 
account,  neither  had  be  any  implied  author- 
ity. It  was  not  a  transaction  relating  to  the 
internal  management  of  the  corporation,  and 
there  is  nothing  to  Indicate  that  it  was  such 
as  ordinarily  appertains  to  the  office  of  bank 
president.  So  he  could  not  obligate  the  bank 
for  the  loan,  even  assuming  that  he  att^npt- 
ed  to  do  so.  The  court  below  finds  on  suf- 
ficient evidence  that  the  bank  did  not  receive 
the  proceeds  of  the  loan,  so  it  is  not  liable 
on  that  ground.  Telling  got  the  money. 
True,  he  used  It  to  pay  a  note  to  the  bank, 
but  the  note  was  a  valid  obligation  which 
the  bank  exchanged  for  the  money  and  its 
assets  were  not  increased.  Telling  got  the 
benefit  in  the  payment  of  his  note. 

14]  Notwithstanding  a  determined  ^ort 
on  behalf  of  plaintiff,  the  court  below  finds 
that  the  446  shares  of  stock  turned  over  to 
the  trustees  by  Telling  belonged  to  him,  and 
not  to  the  bank.  So  it  is  not  apparent  how 
the  bank  received  any  benefit  in  a  legal  sense 
from  this  loan.  The  purchase  of  the  stock 
from  Telling  was  not  a  breach  of  trust ; '  for 
while  the  trustees  were  given  permission  to 
purchase  the  stock  from  the  bank,  they  were 
under  no  obligation  to  do  so. 

It  is  urged  for  plaintiff  that  In  any  event 
the  bank  must  continue  the  benefit  plan  un- 
til a  fund  sufficient  to  pay  the  loan  in  ques- 
tion is  realized ;  and  that  it  should  do  so  in 
exoneration  of  its  trustees.  This  seems  to 
be  a  misconception  of  the  situation.  The 
bank  could  realize  no  profit  out  of  the  bene- 
fit plan;  the  participants  were  the  benefi- 
ciaries. The  bank's  agreement  was  to  pay 
to  the  trustees  when  and  only  when  the  par- 
ticipants paid.  It  never  assumed  to  compel 
the  partidimnts  to  pay,  or  to  guarantee  that 
they  should  do  so,  or  to  pay  obligations  in- 
curred by  the  trustees.  The  plan  recites  that 
the  trustees  are  to  procure  the  cash  to  pur- 
chase the  stock;  the  bank  assiuued  no  such 
obligation.  Plaintiff's  construction  of  the 
benefit  plan,  if  correct,  would  In  our  opinion 
render  it  ultra  vires  the  bank. 

[(-•]  A  national  bank  has  only  such  pow- 


ers as  are  given  expressly  op  by  necessary 
Implication.  See  McCormlck  v.  Market  Nat 
Bank  of  Chicago,  165  U.  S.  538,  550,  17  Sup. 
Ct.  433,  41  L.  Ed.  817;  California  Saving 
Bank  v.  Kennedy,  167  U.  S.  362,  17  Snp.  Ct 
831,  42  Li  EM.  198 ;  Fowler  v.  Scully,  72  Pa. 
456,  13  Am.  Bep.  699;  Bly  v.  White  Deer 
Mt.  Water  Ca,  197  Pa.  80,  92,  46  Atl.  929; 
Bank  of  Barnwell  v.  Sixth  National  Bank,  28 
Pa.  Super.  Ct.  413.  The  implied  powers  are 
only  such  as  are  reasonably  necessary  for 
the  main  purpose.  Logan  County  Nat.  Bank 
V.  Townsend,  139  U.  S.  67,  11  Sup.  Ct  496, 
36  L.  Ed.  107.  Such  bank  has  no  power  to 
borrow  money,  or  to  guarantee  the  payment 
of  money  borrowed  by  trustees,  for  use  In 
the  purchase  of  its  stock  to  be  parceled  out 
among  employ^  as  a  benefit  fund.  That  a 
corporation  is  liable  for  money  received  by 
it  on  an  ultra  vires  contract  cannot  assist 
plaintiff,  because  the  bank  did  not  get  the 
money.  And  we  agree  with  the  concloslon 
of  the  court  below  "that  the  creation  of  a 
liability  to  collect  from  the  employes  a  stipu- 
lated percentage  and  to  contemporaneously 
therewith  made  a  contribution  to  a  fond  so 
that  a  loan  incurred  in  the  administration 
of  that  fund  might  be  paid,  is  beyond  the 
power  of  a  bank." 

[10]  A  national  bank  cannot  purchase  its 
own  stock,  except  to  prevent  loss  upon  a 
debt  previously  contracted.  So,  on  the  the- 
ory that  the  bank  and  the  trustees  were  one, 
that  part  of  the  plan  providing  for  the  pur- 
chase of  the  new  stock  by  the  trustees  would 
be  Invalid;  and  the  bank,  having  received 
no  benefit  from  the  transaction,  could  set 
that  up  as  a  defense  to  the  loan  which  vras 
made  for  such  purpose.  It  Is  not  necessary 
now  to  decide  whether  a  national  bank  can 
create  a  benefit  fund  for,  or  share  surplus 
earnings  with,  employes;  for  we  are  satis- 
fied that  what  plaintiff  contends  the  bank 
assumed  to  do  here  was  beyond  its  power. 
Plaintiff  relies  upon  Heinz  v.  National  Bank 
of  Commerce,  237  Fed.  942,  150  C.  C.  A.  592. 
There,  however,  the  stockholders  authorized 
the  bank  to  appropriate  not  to  exceed  cue- 
tenth  of  the  net  profits  in  excess  of  6  {>er 
cent,  for  the  purpose  of  an  employe's  pension 
and  profit-sharing  fund.  And  it  was  held  to 
be  within  the  implied  powers  of  the  bank, 
and  that  expenditures  so  made  could  not  be 
recovered  back  at  the  instance  of  a  stock- 
holder. There  no  Indebtedness  was  created 
nor  any  liability  Imposed  upon  the  bank  ex- 
cept to  distribute  the  fractional  part  of  the 
net  surplus  as  directed  by  the  stockholders, 
to  whom  it  In  reality  belonged.  The  decision 
there  also  rests  on  other  grounds,  but  as- 
suming its  entire  accuracy,  It  la  not  paral- 
lel with  the  case  at  bar. 

[11,12]  Evidence  as  to  the  inability  of  the 
trustees  to  personally  pay  the  note  in  suit 
was  properly  excluded,  aa  there  was  no  claim 
or  proof  that  they  were  personally  liable  or 
had  mismanaged  the  trust  Under  such  cir- 
cumstances that  question  could  not  affect  the 
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liability  of  the  bank.  Mr.  Telllog  was  acting 
as  president  of  the  bank,  and  It  was  not  ma- 
terial to  show  that  he  actually  exercised  the 
powers  conferred  upon  him  by  his  contract 
of  employment ;  nor  was  it  material  to  prove 
that  for  ten  years  previously  the  First  Na- 
tional Bank  had  given  its  employes  an  an> 
nual  bonus  as  additional  compensation  un- 
der a  somewhat  similar  plan.  That  would 
not  change  the  rights  of  the  parties,  as  this 
action  Is  based  upon  the  new  plan.  The 
original  deposit  slips,  showing  a  deposit  of 
the  money  in  Mr.  Telling's  private  account, 
were  properly  proven  and  competent  to  cor- 
roborate other  evidence.  LltHeri  v.  Freda, 
241  Pa.  21,  80  AU.  82;  Donahue  v.  Connor, 
93  Pa.  356;  Charles  v.  BishofT,  1  Sadler,  200; 
Pallman  v.  Smith,  136  Pa.  188,  19  Att.  891. 

There  is  nothing  in  the  other  rulings  on 
questions  of  evidence  that  seems  to  require 
comment 

The  assignments  of  error  are  overruled, 
and  the  decree  is  affirmed,  at  the  costs  of  ap- 
pellant. 


Petition  of  GRAVER. 
(Supreme  Court  of  Pennsylvania.    Jan.  7, 1918.) 

1.  Httsband  and  Wife  «=>95— Pkoceedinos 
TO  Becohe  Sole  Tbader  —  NATtrsE  of  Af- 
FEAi/— Inspection  of  Rbcobd. 

An  appeal  from  a  decree  dismissing  a  pe- 
tition to  be  decreed  a  feme  sole  trader  is  in  sub- 
stance a  certiorari,  and  while  the  court  cannot 
review  the  merits,  it  may  inspect  the  whole  rec- 
ord to  ascertain  whether  the  court  below  ez- 
teeded  its  jurisdiction,  or  its  proper  legal  dis- 
cretion. 

2.  Husband  and  Wife  «=s96  —  Fkmb  Solk 
Tradeb— Statute. 

To  bring  a  case  within  Act  May  28,  1915 
(P.  L.  69),  relating  to  feme  sole  traders,  the  par^ 
ties  must  have  lived  apart  and  separate  for  one 
year  or  more,  and  it  must  appear  that  during 
tiiat  time  the  husband  has  not  supported  his 
wife,  or  their  child,  or  contributed  thereto,  and 
hence,  where  the  wife  by  her  own  voluntary  act 
left  her  husband,  and  made  it  impossible  for  him 
to  support  her  or  their  child,  she  could  not  take 
advantage  of  the  status  she  had  so  created  and 
was  not  entitled  to  be  decreed  a  feme  sole 
trader. 

Ai>i>eal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Petition  by  Nellie  Aiken  Graver  to  be 
decreed  a  feme  sole  trader.  From  a  decree 
dismissing  the  petition,  petitioner  appeals. 
Appeal  dismissed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER,  MOSCHZISK£!R,  FRAZ£R,  and 
WALLING,  JJ. 

James  Gay  Gordon,  of  Philadelphia,  and 
Paul  S.  Ache  and  Morse  J.  Keller,  both  of 
Pittsburgh,  for  appellant  M.  W.  Acbeson, 
Jr.,  and  Drayton  Heard,  both  of  Pittsburgh, 
for  appellee. 

WALUNG,  J.  This  appeal  Is  by  a  married 
Woman  from  an  order  dismissing  her  peti- 


tion to  be  declared  a  feme  sole  trader,  under 
the  act  of  May  28,  1915  (P.  L.  639). 

Mrs.  Nellie  Aiken  Graver,  the  petitioner, 
and  Dr.  Edward  Graver,  the  respondent, 
were  married  in  1910.  She  was  a  woman  of 
ample  fortune,  and  resided  with  her  mother 
in  their  home  on  Fifth  avenue,  Pittsburgh. 
After  the  marriage  Dr.  Graver  lived  With 
them,  but  as  he  was  without  means,  they 
continued  to  maintain  the  home  at  their  joint 
expense.  Mr.  and  Mrs.  Graver  have  one 
child,  a  daughter,  bom  in  1912.  Thereafter 
the  doctor  devoted  his  attention  largely  to 
the  care  and  nurture  of  the  child,  as  he  was 
not  In  active  practice.  Mrs.  Graver  became 
ill  in  the  fall  of  1914,  and  so  continued  until 
late  the  following  spring,  when  she  had  so 
far  recovered  as  to  go  out  for  automobile 
rides.  On  May  18,  1915,  she  left  the  home 
apparently  to  take  her  usual  morning  ride 
with  the  nurse  and  child,  but  in  reality  was 
driven  to  the  Union  Station,  where  she  was 
joined  by  her  mother  and  a  detective  and 
took  a  train  for  New  Tork.  The  doctor  had 
no  intimation  of  bis  wife's  departure  until 
later  the  same  day,  when  her  agents,  or  those 
of  her  mothar,  came  and  ejected  him  from 
their  home,  since  which  time  he  has  resided 
with  bis  mother  on  the  opposite  side  of  the 
avenue.  From  that  time  until  the  hearing  in 
this  case  Mrs.  Graver,  with  her  mother  and 
the  child,  had  resided  in  and  about  New 
Tork,  and  never  communicated  with  Dr. 
Graver  or  advised  him  of  their  whereabouts. 
He  sent  his  wife  one  letter  to  her  Pittsburgh 
address,  but  received  no  answer.  He  was 
never  requested  to  and  never  did  contribute 
anything  financially  towards  the  support  of 
his  wife  or  child.  In  June,  1916,  Mrs.  Graver 
filed  her  petition  in  this  case  to  be  declared 
a  feme  sole  trader.  The  doctor  has  not  seen 
his  child  since  they  left  Pittsburgh  as  above 
stated,  nor  bis  wife  except  at  hearings  in 
this  case. 

Mrs.  Graver  gives  various  reasons  for  the 
separation,  among  others,  that  her  husband 
assumed  such  an  indifferent  and  sullen  at- 
titude towards  herself  and  her  mother,  and 
such  dictatorial  and  unreasonable  manage- 
ment of  the  child,  as  caused  the  wife's  sick- 
ness above  referred  to  and  compelled  her  de- 
parture, after  which  she  rapidly  regained 
her  health.  Dr.  Graver  denies  every  allega- 
tion of  misconduct  on  his  part,  and  avers 
that  his  conduct  was  ever  what  a  husband's 
should  be,  and  that  he  gave  his  wife  no  cause 
for  separation  from  him,  and  is  desirous  of 
renewing  their  marital  relations.  The  evi- 
dence is  conflicting.  Her  physician  testifies 
that,  while  he  advised  a  change  of  surround- 
ings, etc.,  he  had  no  thought  of  a  separation 
from  her  husband.  The  learned  judge  who 
saw  the  witnesses  and  heard  the  testimony, 
found  the  disputed  facts  in  favor  of  the  hus- 
band and  placed  upon  the  wife  the  blame  for 
the  separation. 
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[1]  This  appeal  is  In  substance  a  certiorari, 
and,  while  we  cannot  review  the  merits,  yet 
"we  are  entitled  to  inspect  the  whole  record 
with  regard  to  the  regularity  and  propriety 
of  the  proceedings  to  ascertain  wheOier  the 
court  below  exceeded  Its  Jurisdiction  or  its 
proper  legal  discretion."  See  opinion  by  our 
Brother  MOSCHZISKER  In  Franklin  Film 
Mfg.  Corporation,  253  Pa.  422,  98  Atl.  623.  It 
Is  earnestly  urged  for  appellant  that  the 
court's  findings  of  facts  constitute  an  abuse  of 
legal  discretion.  We  are  not  prepared  to  sus- 
tain that  contention,  but  do  not  regard  It  nec- 
essary to  so  pass  upon  the  findings  in  view  of 
what  we  consider  the  controlling  question. 

[2]  To  bring  a  case  within  the  statute  re- 
lating to  feme  sole  traders,  the  parties  must 
have  lived  apart  and  separate  and  aU  marital 
relations  between  them  ceased  for  one  year 
or  more;  and  it  must  appear  that  during 
that  time  "the  husband  •  •  •  has  not  sup- 
ported bis  wife,  nor  their  child  or  children, 
if  any  they  have,"  nor  contributed  toward 
their  support.  The  case  may  seem  to  come 
within  the  language  of  the  statute,  as  the 
parties  lived  separate  and  apart  for  tbe  re- 
quired time,  during  which  the  husband  contrib- 
uted nothing  toward  the  support  of  his  wife 
or  chUd.  But  tbe  undisputed  evidence  is  that 
Mrs.  Graver  took  the  chUd  and  secretly  left 
their  home  and  Uved  In  a  large  city  In  anoth- 
er state  and  kept  from  her  husband  knowl- 
edge of  her  going  and  the  place  to  which  she 
went  After  departing  from  her  home  she 
did  not  communicate  with  him,  directly  or  in- 
directly; and  gave  him  no  opportunity  to  pro- 
vide support  for  herself  or  child,  and  testifies 
that  had  he  offered  to  do  so  she  probably 
would  not  have  accepted  It.  By  her  own  vol- 
untary acts  Mrs.  Graver  made  it  practically 
Impossible  for  her  husband  to  support  herself 
or  child,  and  cannot  take  advantage  of  a 
status  which  she  thus  created,  nor  charge 
him  with  the  failure  to  perform  that  which 
she  made  it  impossible  for  him  to  do.  In  our 
opinion,  the  failure  of  the  husband  to  support 
his  family,  contemplated  by  the  act,  must  be 
such  as  to  constitute  a  breach'  of  duty  on  hlfa 
part.  As  our  conclusion  on  this  branch  of 
the  case  necessarily  sustains  the  order  of  the 
court  below,  we  refrain  from  further  discus- 
sion. 

The  appeal  is  dismissed  at  the  costs  of  the 
appellant. 


EMPIRE  NAT.  BANK  OF  CLARKSBURG, 

W.  VA.,  V.  HIGH  GRADE  OIL 

REFINING  CO. 

(Supreme  Court  of  Pennsylvania.     Feb.  11, 
1918.) 

1.  Bills  and  Notes  $=3155— Fobu  of  Note 
— ^Negotiability. 
That  a  note  otherwise  negotiable  contains 
an  independent  contract  entitling  the  holder  to 
call  for  additional  security,  and  provides  that 
on  failure  to  furnish  it  the  note  shall  be  due 


and  payable,  does  not  make  the  time  of  pay- 
ment so  uncertain  as  to  destroy  its  negotiabil- 
ity. 
2.  Pledges  «=»1— CoLLATieaAL— Paymest  or 

Otheb  Indebtedness — Validitt. 
A  note  making  its  collateral  subject  to  the 
payment  of  other  indebtedness  beside  the  one  far 
wUch  it  was  particularly  pledged  is  a  valid 
agreement,  and  the  right  to  sell  the  collateral 
for  the  nonpayment  of  other  indebtedness  is 
equally  valid. 
8.  Plsdoes  €=s>56(4,  8)— Saix  of  Cou,arsal 

— NomcB  OF  Sale. 
Under  a  note  giving  the  holder  full  power 
to  sell  the  collateral  at  a  public  or  private  sale, 
the  holder  might  sell  it  at  such  sale  on  the 
maturity  of  tbe  note,  without  notice,  and  might 
have  purchased  it  hunself. 
4.  Plbdoes  €=»56(4)— Sale  of  Collaisbal- 

EviDENCB — Objection. 
Where  the  holder  of  such  note,  upon  de- 
fault, sold  the  collateral  after  having  written 
a  letter  notifying  the  pledgor  of  the  contem- 
plated sale,  which  in  the  ordinary  course  of 
business  would  have  been  received  in  time  to 
have  enabled  the  pledgor  to  protect  the  col- 
lateral, he  could  not  complain  that  the  letter 
was  not  properly  addressed,  especially  where  it 
appeared  that  it  had  been  addressed  as  other 
communications  directed  to  and  received  by  the 
pledgor. 
6.  CoBPOBATioNS  ®=9487(2)  —  Note  —  Uliba 

ViKEB— Statute. 
Where  the  affidavit  of  defense  in  an  action 
upon  a  note  did  not  allege  that  the  title  of  the 
holder  was  defective  wiuin  Act  May  16,  ISWl 
(P.  ly.  194)  §  55,  and  in  view  of  section  59,  pro- 
viding that,  when  it  is  shown  that  the  title  of 
any  person  negotiating  an  instrument  is  de- 
fective, the  burden  is  on  the  holder  to  prove 
that  be  or  some  one  under  whom  he  claims  ae- 
quired  title  as  a  holder  in  due  course,  the  de- 
fendant company  was  not  entitled  to  prove  that 
it  was  an  accommodation  maker,  and  that  its 
making  and  indorsing  of  a  note  was  ultra  vires. 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 

Assumpsit  on  a  promissory  note  by  the 
Empire  National  Bank  oif  Clarksburg,  W.  Va., 
against  the  High  Grade  Oil  Refining  Compa- 
ny. Verdict  and  Judgment  for  plaintiff,  and 
defendant   appeals.     AfiBrmed. 

The  following  is  tbe  opinion  of  Evans,  J., 
in  the  court  below: 

The  plaintifif  brought  suit  on   a   promissor; 
note,  of  which  the  following  is  a  copy: 
"$4,000.  Pitteburgh,  Pa.,  Feb.  16,  1914. 

"Four  months  after  date,  for  value  received, 
we  promise  to  pay  to  the  order  of  ourselves 
four  thousand  dollars,  having  deposited  here- 
with as  collateral  security  for  payment  of  this 
or  any  other  liability  or  habilities  of  the  under- 
signed to  the  holder  hereof  now  due  or  to  be- 
come due,  or  that  may  be  hereafter  contracted, 
the  following  property,  viz. :  Four  thousand  dol- 
lars par  value  of  bonds  of  High  Grade  Pet. 
Products  Company,  with  the  further  right  to 
call  fur  additional  security,  and  on  failure  to 
respond,  this  obligation  shall  be  deemed  to  be 
due  and  payable  without  demand  or  notice,  with 
full  power  and  authority  to  the  holder  hereof 
to  sell  and  assign  and  deliver  the  whole  of  the 
above-mentioned  security,  or  any  part  thereof, 
or  any  substitute  thereof,  or  any  addition  there- 
to, or  any  other  property  at  any  time  given 
unto  or  left  in  possession  of  the  holder  hereof  at 
any  brokers'  board,  or  at  public  or  private  sale, 
at  the  option  of  the  holder  hereof  on  the  non- 
performance of  this  promise,  or  the  nonpay- 
ment of  any  of  the  liabilities  above  mentiooed, 
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at  any  time  or  times  hereafter,  without  demand, 
advertisement  or  notice,  and  with  the  right  to 
purchase  as  any  other  bidder  at  any  public 
sale  thereof,  held  by  virtue  hereof.  And  after 
deducting  all  legal  or  other  costs  and  expenses 
for  collection,  sale  and  delivery,  to  apply  the 
residae  of  the  proceeds  of  such  sale  or  safes  so 
to  be  made,  to  pay  any,  either  or  all  of  said 
above-mentioned  liabilities,  as  the  bolder  hereof 
shall  deem  proper,  returning  the  overplus  to 
the  undersigned. 

"Signed  and  indorsed  by  the  High  Grade  Oil 
Refining  Company,  and  guaranteed  by  Christo- 
pher Magee,  Jr.,  by  the  following  contract  of 
guarantee:  'For  value  received,  I  hereby  guar- 
antee payment  of  the  within  note,  with  interest, 
and  waive  demand,  protest,  and  notice  of  pro- 
test on  the  same.' 

The  defendant  offered  to  prove  that  it  was  an 
accommodation  maker,  and  that  the  act  of  sign- 
ing and  indorsing  this  note  and  issuing  the  same 
was  ultra  vires  as  to  the  High  Grade  Oil  Re- 
fining Company,  and  insist  on  the  relevancy  of 
that  proof  for  the  reason  that  the  note  in  ques- 
tion was  not  a  negotiable  note,  and  further 
alleged  that  the  sale  of  the  collateral  was  made 
in  an  illegal  manner,  and  that  the  value  of  the 
collateral  was  sufficient  to  cancel  the  obliga- 
tion. This  note  became  due  on  the  16th  of 
June,  1916,  and  on  the  25th  of  June  the  plain- 
tiff in  this  case,  who  was  the  holder  of  the  note 
at  the  time,  agreed  with  Christopher  Magee, 
Jr.,  to  extend  the  time  of  payment  ten  days, 
which  would  have  extended  the  time  until  the 
5tb  of  July.  On  the  19th  of  June  the  plaintiffs 
wrote  the  defendant,  addressed  to  the  Keystone 
Building,  Pittsbui;gh,  Pa.,  notifying  it  of  the 
maturity  of  the  note  and  its  nonpayment,  ask- 
ing for  payment  of  same,  and  stating  that,  if 
"I  do  not  bear  from  you  within  five  days,  I 
wiU  be  obliged  to  sell  the  collateral  and  pro- 
ceed to  collect  whatever  amount  remains  due 
after  the  collateral  is  Bold."  Practically  the 
same  notice  was  sent  the  same  day  to  Christo- 
pher Magee,  the  guarantor  of  the  note. 

The  defendant  jicknowledged  receipt  of  the 
letter  of  June  19th  by  letter  of  June  24th,  in 
which  they  asked  for  time  and  asked  for  the 
privilege  of  paying  10  per  cent  and  the  renewal 
of  the  note  for  60  days.  On  the  25th  of  June 
the  plaintiff  wrote  the  defendant  as  follows: 

"Replying  to  your  letter  of  the  24th  inst,  de- 
sire to  say  that  it  will  not  be  satisfactory  for 
us  to  accept  10  :per  cent,  reduction  and  00 
days  renewal  of  this  note.  We  had  a  positive 
understanding  with  the  broker  from  whom  we 
pnrdiased  this  note  that  it  would  be  paid  at 
maturity.  We  will  hold  the  matter  in  abey- 
ance for  a  few  days,  and  hope  that  you  will  let 
OS  have  check  for  the  amount  of  the  note,  ac- 
crued interest  and  protest  fees. 

"If  we  do  not  hear  from  you  within  a  reason- 
able length  of  time,  we  will  be  obliged  to  take 
steps  to  collect  it" 

On  July  0th  the  plaintiff  wrote  to  the  defend- 
ant: 

"I  have  not  heard  from  you  in  reply  to  my 
letter  of  June  25th.  If  the  $4,000  note  which 
we  bold  of  yours  is  not  promptly  paid,  we  will 
proceed  to  sell  the  collateral  and  place  the  note 
in  the  bands  of  our  attorney  for  collection  for 
the  amount  remaining  due  in  case  the  collateral 
does  not  sell  for  a  sufiBdent  sum  to  pay  the 
note. 

"Hoping  to  hear  from  you  by  return  mail,  I 
am  very  truly  yours, 

"[Signed]    Virgil  D.   Highland,   President" 

On  the  same  day  the  plaintiff  wrote  Chris- 
topher Magee,  to  whom  the  plaintiff  had  writ- 
ten on  June  24th,  extending  the  time  of  pay- 
ment for  ten  days:  "I  have  not  heard  from  yon 
in  answer  to  my  letter  of  June  25th.  The  ten 
days  extended  to  you  at  that  time  within  which 
.vou  were  to  take  up  the  High  Grade  Oil  Re- 
fining Company  note  have  expired.     Will  you 


please  send  ns  eh«A  by  retnm  mail  or  we  will 
be  obliged  to  dispose  of  the  collateral  and  place 
the  note  in  the  hands  of  our  attorney  for  col- 
lection. Please  give  this  matter  your  prompt 
attention  and  oblige." 

On  the  eth  of  July  the  plaintiff  sold  the  col- 
lateral at  the  courthouse  in  Clarksburg,  W.  Va., 
to  M.  G.  Sperry,  who  was  at  that  time  a  direc- 
tor in  the  plaintiff  bank  and  its  general  counseL 
The  boDds  were  sold  for  $300.  Notice  of  the 
proposed  sale  of  the  bonds  had  been  posted  for 
several  days  on  the  bulletin  board  in  the  court- 
house of  Clarksburg,  W.  Va. 

It  is  alleged  by  the  defendant  that  the  Hifb 
Grade  Oil  Refining  Company  had  no  office  in 
the  Keystone  Building  at  Pittsburgh,  Pa.,  and 
did  not  receive  the  letter  of  July  6th  until 
July  8th.  It  will  be  observed,  however,  that 
in  its  reply  to  the  plaintiff's  letter  of  June  19th 
the  defendant  did  not  correct  any  mistake  in  the 
address,  and  did  not  complain  of  any  delay  in 
receiving  the  plaintiff's  letter. 

[I]  The  defendant  contends  that  this  note  was 
not  a  negotiable  note,  for  the  reason  that  the 
note  contains  an  independent  contract  by  which 
the  holder  has  the  right  to  call  for  additional 
security,  and  on  the  failure  to  respond  the  ob- 
ligation shall  be  deemed  to  be  due  and  nayable, 
and  that,  as  this  right  to  demand  additional 
security  is  purely  within  the  will  of  the  holder, 
it  makes  the  time  of  payment  uncertain  and 
destroys  the  negotiability  of  the  note.  I  under- 
stand from  the  argument  of  counsel  that  he 
would  concede  the  negotiability  of  the  note  if 
the  right  to  call  for  additional  security  were 
given  on  condition  that  the  market  value  of  the 
security  given  as  collateral  had  decreased.  I 
see  no  distinction  between  a  note  giving  to  the 
holder  the  right  to  demand  additional  security 
in  case  the  market  value  of  the  security  pledged 
decreases  and.  a  note  nf  the  character  of  the  one 
at  bar.  In  the  former  case  the  holder  of  the 
note  must  be  the  judge  as  to  whether  the  market 
value  of  the  security  has  decreased  or  not,  and 
therefore  the  right  to  demand  additional  secu- 
rity in  that  case,  as  well  as  in  this  one,  de- 
pends entirely  upon  the  judgment  of  the  holder 
of  the  note. 

But  it  wiU  be  observed  tliat  it  is  not  simply 
the  will  of  the  holder  of  the  note  that  makes 
this  note  payable;  it  is  the  failure  of  the  maker 
to  respond  with  additional  security  on  demand, 
and  such  a  failure  on  the  part  of  the  maker  of 
the  note  to  perform  an  obligation  on  his  part 
has  always  been  held  to  be  the  happening  of 
such  an  event  as  will  make  the  time  certain  at 
which  the  note  is  to  mature.  There  is  in  this 
note  a  fixed  time  at  which  it  matures  if  it  does 
mature  earlier,  and  in  my  opinion  the  clause  in 
question  does  not  render  the  time  of  maturity 
so  uncertain  as  to  render  the  note  nonnegotiable. 

[2,  3]  Another  objection  is  made  to  the  note 
in  regard  to  the  fixing  of  the  time  at  which 
the  collateral  may  be  sold,  and  emphasis  is 
placed  upon  the  alleged  fact  that  the  note  gives 
to  the  holder  the  right  to  sell  the  collateral  "at 
any  time  or  times  hereafter."  The  provision 
is  as  follows:  "With  full  power  and  authority 
to  the  holder  hereof  to  sell  and  assign  and  de- 
liver the  whole  of  the  above-mentioned  security, 
or  any  part  thereof,  or  any  substitute  thereof, 
or  any  addition  thereto,  or  any  other  property 
at  any  time  given  unto  or  left  in  possession  of 
the  holder  hereof,  at  any  brokers'  board,  or  at 
public  or  private  sale,  at  the  option  of  the  hold- 
er hereof  on  the  nonperformance  of  this  prom- 
ise, or  the  nonpayment  of  any  of  the  liabilities 
above  mentioned,  at  any  time  or  times  here- 
after." 

Unquestionably  the  "any  time  or  times  here- 
after" is  controlled  by  the  event  which  must 
happeb,  namely,  the  nonperformance  of  this 
promise  or  the  nonpayment  of  any  of  the  liabili- 
ties above  mentioned.  Now,  it  has  been  held  by 
the  courts  of  this  state  that  a  contract  making 
the  collateral  subject  for  the  payment  of  other 
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indebtedness  besides  the  one  for  which  the  col- 
lateral was  particularl7  pledged  is  a  valid  agree- 
ment, and  therefore  it  must  follow  that  the 
right  to  sell  tlie  collateral  for  the  nonpayment 
of  the  other  indebtedness  is  equally  as  valid 
and  does  not  destroy  the  negotiabiUty  of  the 
note.  Notes  with  collateral  contracts  identical 
with  this  have  been  sustained  so  often  by  the 
courts  of  this  state  that  I  talce  it  is  too  late 
now  to  urge  that  such  contracts  destroy  the 
negotiability  of  the  note. 

The  plaintiff  further  alleges  that  the  sale  of 
the  securiiy  was  not  made  in  good  faith,  and 
therefore  claimed  the  right  to  offer 'evidence  as 
to  the  value  of  the  collateral  at  the  time  of  the 
sale.  That  the  plaintifC  could  have  sold  the 
collateral  on  the  maturity  of  the  note  without 
notice  at  public  or  private  sale,  and  conld  have 
purchased  the  collateral  itself,  has  been  affirm- 
ed in  the  case  of  Colonial  Trust  Co.  v.  Central 
Trust  Co.,  243  Pa.  268,  90  AtL  18». 

[4]  It  is  claimed  that  in  its  letter  of  July 
6th  the  plaintiff  should  have  notified  the  de- 
fendant of  the  date  at  which  it  purposed  sell- 
ing the  collateral.  The  letter  was  written  on 
July  6th,  and  in  the  ordinary  course  would 
have  been  received  by  the  defendant  on  July 
7th.  In  that  the  defendant  was  notified  that 
the  collateral  would  be  sold  unless  the  amount 
of  the  note  was  made  promptly,  and  a  request 
that  that  promptness  be  by  return  mail.  Cer- 
tainly, if  there  was  no  obligation  on  the  part  of 
the  plaintiff  to  give  any  notice,  from  the  fact 
that  they  gave  notice,  which  in  the  ordinary  op- 
eration of  the  mails  would  have -been  insnffident 
time  for  the  defendant  to  have  paid  the  note 
and  stopped  the  sale,  the  plaintiff  did  all  that 
could  be  required  of  them.  It  is  urged  that  the 
defendant,  not  having  an  office  at  toe  Keystone 
Building  in  Fittsbargh,  did  not  receive  the  let- 
ter nntil  July  8th,  when  it  was  forwarded  to 
its  office  in  Butler,  Pa.  But,  as  I  stated  be- 
fore, the  plaintiff  had  communicated  prior  to 
this  with  the  defendant,  directing  its  letters 
to  the  Keystone  Building  in  Pittsburgh,  and  no 
complaint  bad  been  made  by  the  defendant,  and 
no  directions  to  send  future  letters  to  But- 
ler, Pa. 

[5]  The  defendant  further  claims  that  it 
should  have  been  permitted  to  prove  the  circum- 
stances of  the  giving  of  the  note,  which  would 
have  cast  the  burden  upon  the  plaintiff  to  prove 
that  it  received  the  note  for  a  valuable  con- 
sideration in  due  coarse  and  before  maturity, 
and  cites  Second  National  Banlc  of  Pittsburgh 
V.  Hoffman,  229  Pa.  429,  78  Atl.  1002,  as  au- 
thority for  their  position.  The  Act  of  May  16, 
1001  (P.  L.  194),  provides  in  its  fifty-ninth  sec- 


tion that:  "Ever^  holder  is  deemed,  prima  fade, 
to  be  a  holder  in  due  course;  but  when  it  it 
shown  that  the  title  of  any  person  who  has 
negotiated  the  instrument  was  defective,  die 
burden  is  on  the  holder  to  prove  that  be  or  «ome 
person  under  whom  he  claims  acquired  the  title 
as  holder  in  due  course."  The  fifty-fifth  gectioa 
of  that  act  defines  what  is  a  defective  title 
within  the  meaning  of  section  59:  "The  title 
of  a  person  who  negotiates  an  instrument  is 
defective,  within  the  meaning  of  this  act,  when 
ho  obtained  the  instrument  or  any  signature 
thereto  by  fraud,  duress  or  force,  and  fear,  or 
other  unlawful  means,  or  for  an  illegal  consid- 
eration, or  when  he  negotiates  it  in  breach  o( 
faith  or  under  such  circumstances  as  amomit 
to  a  fraud." 

The  allegations  of  the  affidavit  of  defense  in 
no  place  allege  that  the  title  of  the  holder  of 
the  note  in  question  was  defective  within  the 
meaning  of  the  fifty-fifth  section  of  the  act 
of  1901,  and  that  is  sutbdent  answer  to  the 
offer  of  proof,  the  objection  to  which  was  bos- 
tained.  The  defendant  itself  was  the  only  hold- 
er of  this  note  prior  to  its  discount  by  the 
plaintiff.  The  note  was  made  to  the  order  of 
Itself;  indorsed  by  the  defendant;  delivered  to 
a  broker  by  the  name  of  Snyder  for  the  purpose 
of  having  it  negotiated.  Snyder  was  not  the 
holder;  he  was  the  agent  of  the  defendant  in 
having  the  note  discounted.  There  is  no  al- 
legation that  there  was  any  fraud  in  connection 
with  the  execution  of  this  note  or  the  use  of 
it  afterwards. 

I  see  no  reason  to  disturb  the  verdict  rendered 
in  this  case,  and  therefore  the  motion  for  new 
trial  is  refused. 

Verdict  for  pUOntUr  for  $3,011.07,  and 
Judgment  thereon.    Defendant  appealed. 

Argued  before  MESTREZAT,  POTTER, 
STEWART,  MOSCHZISKER,  FRAZEE,  and 
WALLING,    JJ, 

J.  A.  Beck,  of  Pittsburgl),  L  P.  Lltzinger, 
of  Butler,  and  McKe^,  M^tcliell  &  Alter,  of 
Pittsburgh,  for  appellant  A.  Leo  Well  and 
L.  Pearson  Scott,  both  of  Pittsburt^  for  ap- 
pellee. 

PER  CURIAM.  The  Judgment  In  this  case 
la  affirmed  by  a  majority  of  the  court  on  the 
cqrfnlon  of  the  court  below  directing  it  to  be 
entered. 
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POTTERS'  NAT.  BANK  OP  EAST  LIVER- 
POOL, OHIO,  V.  OHIO  TP.,  BEAVER 
COUNTY. 
(Snpreme  Court  of  Pennsylvania.    Jan.  7, 1918.) 

1.  Towns  «=>46(3)  —  Taxing  Authomtt  — 
BoBBOWiNO  Money— Emekoencies. 

K-xcept  as  to  taxing  authority  conferred  by 
statute,  township  supervisors  have  no  general 
power  to  borrow  money  on  the  credit  of  the 
township,  though  an  exception  to  such  limitation 
eiista  in  an  emergency,  such  as  an  extraordinary 
flood  requiring  repair  of  roads  when  current  rev- 
enues are  not  sufficient  to  pay  the  costa. 

2.  Towns  «=51— Taxation— Ultba  Vibes. 

Where  township  road  supervisors  had  levied 
a  tax  to  the  Umit  allowed  by  Act  June  23,  1897 
(P.  L.  194),  at  a  time  when  road  funds  were  in- 
sufficient to  repair  roads  damaged  by  an  ex- 
traordinary flood,  as  required  by  Act  June  IS, 
1836  (P.  L.  556)  g  6,  and  had  borrowed  money 
on  a  note  to  ^ay  for  repairs  the  defense  of  ultra 
vires  in  a  suit  on  the  note  was  vrithout  merit, 
irbere  it  matured  when  tax  revenues  were  suffi- 
cient to  pay  it. 

8.  Towns  «s»26— MEEnifo  of  Township  8u- 
PERviBOBs— Notice— Stjfpicienct. 

"The  object  of  stating  the  purpose  of  a 
meeting  is  to  give  information  of  the  subject- 
matter  to  be  passed  upon  that  members  of  a 
township  board  of  supervisors  can  act  intelli- 
gently, and  a  notice  is  ample  if  the  purpose  of 
the  meeting  can  fairly  be  understood  from  its 
language. 

4.  Towns  «=»61— Taxation— Appobtionment 
— CoNSTmrrioNAL  Pbovision. 

Where  township  supervisors,  at  the  time  of 
incurring  an  indebtedness  for  money  borrowed 
to  repair  roads  in  an  emergency,  had  not  provid- 
ed for  an  annual  tax  sufficient  to  pay  interest 
and  principal  witiiin  80  years,  as  provided  by 
Const,  art.  9,  §  10,  but  thereafter  levied  a  tax 
infficient  to  pay  the  note  out  of  existing  reve- 
nues, the  fact  that  no  definite  amount  was 
specificallT  apportioned  out  -of  the  levy  to  pay- 
ment of  the  note  was  ImmateriaL 
6.  Towns  ®=>49— Taxation— APFOBTioNUKifT 
—Constitutional  Pbovisions. 

Const,  art.  9,  g  10,  requiring  supervisors  In- 
curring an  indebtedness  to  provide  for  an  an- 
nnal  tax  snffident  to  pay  interest  and  principal 
within  30  years,  was  intended  to  check  rash  and 
extravagant  expenditure  on  credit. 

6.  Towns  ®=»79— Action  on  Note— Bubden 
OF  Pboof— Application  of  Pboceeds. 

In  an  action  on  a  note  given  by  township 
snpervisors  for  money  loaned  to  repair  roads  in 
an  emergency,  all  that  plaintiff  was  required  to 
prove  was  that  an  emergency  existed,  and  that 
the  township  supervisors'  funds  were  insufficient 
to  meet  it,  and  he  was  not  required  to  see  to  or 
prove  the  proper  application  of  the  loan. 

7.  Evidence  «=>387(10)  —  Pabol  Evidehok— 
Minutes  of  Township  Sufebvisobs. 

Where  the  minutes  of  township  supervisors 
stated  tiiat  an  additional  4%-miII  road  tax  was 
levied,  witliout  stating  the  purpose  thereof,  pa- 
rol evidence  was  admissible  to  explain  and  sup- 
plement the  record. 
&  Appeal  and  Bbbob  «=»780(2)  —  Absion- 

MENTS  OF  EBBOB— CHABOB. 

It  is  not  good  practice  to  bracket  the  parts 
of  the  charge  assigned  for  error  with  pen  and 
ink. 

Appeal  from  Court  of  Common  Pleas, 
Beaver  Coimty. 

Assumpsit  on  a  note  by  tbe  Potters'  Na- 
tional Bank  of  East  Liverpool,  Ohio,  against 
the  Township  of  Ohio,  Beaver  County,  Pa. 


Verdict  for  plaintiff  for  $1,747,  and  judg- 
ment thereon,  and  defendant  appeals.  Af- 
firmed. 

Argued  before  BROWN,  C.  J.,  and  MBS- 
TREZAT,  STEWART,  FRAZER,  and  WAL- 
LING, JJ. 

R.  S.  Holt,  of  Beaver,  and  p.  W.  Stiffey, 
for  appellant.  James  L.  Hogan,  J.  H.  Cun- 
ningham, and  D.  A.  Nelson,  all  of  Beaver, 
for  appellee. 

FRAZER,  J.  Plaintiff  sues  to  recover  on 
a  note  for  $1,500  given  by  the  supervisors  of 
.  Ohio  Township,  Beaver  county,  for  money 
!  loaned  to  the  township  for  use  in  defraying 
expenses  incident  to  the  construction  of 
township  bridges  and  the  repair  of  roads. 
The  defense  was  that  the  township  supervis- 
ors were  without  authority  to  borrow  mon- 
ey for  the  purpose  stated,  and,  if  such  power 
existed,  the  note  was  void  because  of  non- 
compliance with  the  constitutional  provision 
requiring  a  tax  levy  sufficient  to  pay  the 
debt  and  interest  within  30  years,  and  for 
the  further  reason  that  proper  notice  of  the 
meeting  of  the  board  of  supervisors  at  which 
the  loan  was  voted  was  not  given.  The  trial 
Judge  submitted  to  the  Jury  the  various 
questions  of  fact  raised,  and  upon  a  verdict 
for  plaintiff  and  judgment  thereon  defend- 
ant appealed. 

Defendant  Is  a  township  of  the  second 
class,  and  in  the  year  1912  its  board  of  su- 
pervisors, consisting  of  three  members,  lev- 
led  a  tax  of  5%  mills  for  road  purposes  dur- 
ing the  current  year;  this  amount  having 
been  found  sufficient  for  ordinary  require- 
ments. On  September  1st  of  that  year,  that 
part  of  the  county  was  visited  by  an  extraor- 
dinary rainfall,  resulting  In  a  flood  which 
destroyed  a  number  of  township  bridges  and 
rendered  roads  impassable  at  various  places. 
At  a  meeting  of  the  supervisors  held  the 
following  day,  an  additional  levy  of  4^ 
mills  was  made  for  the  purpose  of  procuring 
funds  to  be  used  in  rebuilding  the  Impaired 
roads  and  bridges,  thus  bringing  the  total 
levy  for  the  year  to  10  mills,  the  limit  allow- 
ed by  the  act  of  June  23,  1807  (P.  L.  194). 
Immediately  following  the  flood  the  supervis- 
ors began  the  work  of  repairing  the  roads 
and  placing  them  in  passable  condition  for 
temporary  use,  in  the  meantime  preparing 
plans  and  specifications  for  permanent  recon- 
struction which  contemplated  the  erection 
of  eight  new  concrete  bridges.  After  due 
advertisement  the  contract  for  bridge  work 
was  entered  Into  November  8,  1912,  and  by 
its  provisions  each  structure  was  to  be  paid 
for  upon  completion  and  acceptance  by  the 
supervisors,  all  work  to  be  finished  on  or 
before  November  30,  1912,  providing  the 
weather  was  favorable  for  concrete  work. 
In  the^early  part  of  December,  three  of  the 
bridges    were   substantially   completed   and 
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the  contractor  requested  payment  on  account 
of  bis  contract.  In  the  meantime  the  super- 
visors were  receiving  taxes  from  the  current 
and  sx)ecial  levies,  the  amount,  however,  so 
received,  after  payment  of  current  expenses 
for  work  done,  being  Insufficient  at  tliat  time 
to  meet  the  demand  of  the  contractor,  and 
on  December  5,  1912,  at  a  special  meeting 
called  for  that  purpose,  a  motion  was  adopt- 
ed authorizing  the  borrowing  of  $1,500  from 
plaintiff.  Conformably  to  the  board's  action 
a  90-day  note  was  duly  executed  by  the  bu- 
pervlsors  and  discounted  by  plaintiff  bank 
and  the  proceeds  applied  by  the  supervisors 
on  account  of  the  contractor's  claim  and 
other  necessary  work  done  on  the  roads  and 
bridges.  On  December  19th,  the  levy  of  10 
mills  was  continued  for  the  year  1913,  and 
upon  maturity  of  the  $1,500  note  a  renewal 
was  obtained  for  a  further  period,  and  upon 
maturity  of  the  renewal  note  payment  was 
refused  by  a  succeeding  board  of  supervis- 
ors, although  at  the  end  of  the  year  1913 
there  were  ample  funds  in  the  treasury  to 
meet  the  obligation,  and  this  condition  of 
the  treasury  continued  up  to  the  time  this 
action  was  brought 

[1,  2]  Section  6  of  the  act  of  June  13,  1836 
(P.  I*  556),  requires  that  public  roads  "at  all 
seasons  be  kept  clear  of  all  Impediments  to 
easy  and  convenient  passing  and  traveling, 
at  the  expense  of  the  respective  townships." 
Section  31  of  the  same  act  imposes  upon  the 
supervisors  the  duty  of  erecting  and  main- 
taining sufficient  bridges  over  creeks  and 
gullies  where  necessary  for  the  ease  and 
safety  of  travelers.  The  duty  imposed  upon 
township  supervisors  is  a  mandatory  one, 
and  failure  to  perform  renders  them  subject 
to  indictment.  To  raise  funds  they  are  giv- 
en power  to  assess  such  taxes  as  may  be  nec- 
essary for  that  purpose,  not  exceeding  10 
mills  on  the  assessed  valuation  for  county 
purposes.  Act  June  23,  1897  (P.  L.  194). 
Aside  from  the  taxing  authority  conferred 
upon  them,  the  financial  resources  of  town- 
ship supervisors  are  limited,  and  they  are 
without  general  power  to  borrow  money  on 
the  credit  of  the  township.  An  exception  to 
this  limitation,  arising  from  necessity,  ex- 
ists, however,  where,  by  reason  of  an  extraor- 
dinary emergency  or  condition,  such  as  a 
destructive  flood,  roads  are  rendered  impass- 
able and  bridges  destroyed  and  the  current 
revenues  from  taxation  are  insufficient  to 
defray  the  unusual  expenses  necessary  for  re- 
pairs and  reconstruction.  In  such  case,  as 
their  duty  requires  them  to  place  bridges 
and  roads  In  a  reasonably  safe  condition  for 
travel  without  delay,  the  only  course  open 
is  to  borrow  the  necessary  funds,  and  power 
to  do  so  is  necessarily  implied.  Maneval  v. 
Jackson  Tp.,  141  Pa.  426-435,  21  Atl.  672. 
The  nature  of  the  repairs  and  the  style  or 
type  of  new  bridges  to  be  constructed  to  re- 
place those  destroy^  are  matters  necessari- 
ly resting  In  the  discretion  of  the  supervis- 


ors, and  naturally  depend  upon  the  extent 
of  traffic  and  the  demands  of  modem  oonve;- 
anccs. 

The  trial  Judge  submitted  the  case  to  the 
jury  on  the  theory  that  supervisors  lacked 
general  power  to  borrow  money,  but  might  do 
so  In  case  of  emergency  and  In  absence  o{ 
funds  on  hand  to  meet  the  unlooked-for  ex- 
pense. The  jury  were  Instructed  they  must 
first  find  from  the  evidence  existence  of  an 
emergency  by  reBs<n  of  an  extraordinary 
flood;  second,  insufficient  funds  in  the  treaan- 
ry  at  the  time  to  meet  the  expense  incident  to 
repairing  the  damage ;  and  if  they  found  the 
existence  of  an  emergency,  and  no  funds  on 
hand  to  meet  the  expense  for  necessary 
work  of  reconstruction,  the  supervisors  un- 
der such  conditions  possessed  authority  to 
borrow  money.  The  jury  concluded,  and 
their  conclusion  is  fully  sustained  by  the 
testimony,  that  an  emergency  existed  and 
that  the  treasury  was  vrlthout  funds  to  meet 
the  exigency.  This  disposes  of  assignments 
1  to  5  and  7  to  12,  taclusive. 

[3]  The  third  question  of  fact  submitted 
to  the  jury  is  covered  by  assignment  of  error 
15,  which  avers  the  trial  judge  erred  In  re- 
fusing defendant's  request  to  charge  that  if 
they  believed  the  testimony  of  Dawson,  one 
of  the  members  of  the  board,  to  the  effe<'t 
that  the  notice  sent  him  by  the  secretary  of 
the  special  meeting  held  December  5th,  set 
forth  in  substance  that  the  purpose  of  tb« 
meeting  was  to  raise  money  to  pay  on  the 
contract  for  the  bridges,  such  notice  waa 
not  sufficient  to  inform  him  of  a  project  or 
plan  to  borrow  money  to  meet  that  indehtiil- 
ness.  The  question  of  the  sufficiency  of  the 
notice  was  submitted  to  the  jury,  and  they 
were  Instructed  it  was  incumbent  on  plain- 
tiff to  satisfy  them  that  the  meeting  was 
regularly  called  and  held,  and  the  members 
of  the  board  received  reasonable  notice  of 
the  nature  of  the  business  proposed  to  be 
transacted,  and  in  this  connection  the  court 
further  charged  that,  if  the  absent  super- 
visor received  a  notice  informing  him  in  sub- 
stance that  the  meeting  was  for  the  pur- 
pose of  raising  fimds  to  apply  <m  the  con- 
tract for  bridges,  such  notice  was  sufficient 
The  object  of  stating  the  purpose  of  a  meet- 
ing is  to  give  information  of  the  subject-mat- 
ter to  be  passed  upon,  that  members  can  de- 
liberate and  act  intelligently;  consequently 
a  notice  is  ample  If  the  purpose  or  object  of 
the  meeting  can  fairly  be  understood  from 
its  language.  Dillon  on  Municipal  Corpora- 
tions (5th  Ed.)  §  508,  p.  830;    38  Cyc  614. 

[4,  5]  Under  assignments  13  and  14,  ap- 
pellant further  contends  that  as  the  contract 
for  the  construction  of  the  bridges  called  for 
the  expenditure  of  approximately  $8,500,  and 
the  assessed  valuation  of  the  taxable  prop- 
erty was  about  $300,000,  the  supervisors  f&U- 
ed  to  comply  with  article  9,  {  10,  of  the  Con- 
stitution, requiring  them  "at  or  before"  the 
time  of  incurring  Indebtedness  to  make  pro- 
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vision  for  an  annual  tax  sufficient  to  pay  iU' 
terest  and  princii)al  within  80  yeara.  As 
a  matter  of  fact  tlie  contract  was  never  fully 
executed  but  after  three  bridges  were  sub- 
stantially completed  and  a  portion  of  the 
materials  furnished  for  others  there  arose  a 
general  public  dispute  over  the  subject  of 
tlie  township  roads  and  bridges,  resulting  In 
new  supervisors  subsequently  serving  notice 
on  the  contractor  ttiat  they  did  not  consider 
the  contract  binding  on  them,  and  that  no 
payments  would  be  made  for  work  done  and 
materials  furnished,  whereupon  the  contrac- 
tor decllued  to  further  proceed  with  the 
woric.  So  far  as  plainttfTs  claim  on  the  note 
Is  concerned,  the  money  was  borrowed  for 
the  use  of  the  township  road  to  meet  an  ur- 
gent necessity;  consequently  a  determina- 
tion of  the  validity  of  the  contract  between 
the  township  and  the  contractor,  which  was 
never  in  fact  fully  carried  out,  becomes  un- 
necessary, nie  regular  annual  levy  was  5% 
mills,  a  sum  in  the  opinion  of  the  supervis- 
ors sufficient  to  meet  the  ordinary  expenses 
of  keeping  the  roads  and  bridges  of  the  town- 
ship in  proper  condition.  Immediately  fol- 
lowing the  flood  an  additional  special  levy 
of  4^  mills  was  deemed  necessary  to  raise 
funds  to  meet  the  cost  of  repairing  the  dam- 
age caused  by  the  storm,  bringing  the  total 
assessment  for  the  year  to  the  full  limit  al- 
lowed by  law  and  adding  |2,260  to  the  exist- 
ing revenues,  and  providing  funds  sufficient 
to  pay  the  note  in  suit  upon  its  maturity. 
While  it  is  true  no  definite  portion  of  the 
4%-mill  levy  was  specifically  appropriated 
to  the  repayment  of  plaintiff's  note,  and  mak- 
ing it  a  part  of  the  expenditure  of  so  much 
of  the  proceeds  in  general  road  work  as  to 
leave  insufficient  funds  to  repay  the  loan, 
confidence  must  be  placed  in  the  exercise  of 
the  discretion  of  the  supervisors,  and  if  they 
in  good  faith  make  such  levy  as  can  reason- 
ably be  expected  to  procure  the  necessary 
funds,  the  mistake  in  judgment  on  their  part 
should  not,  for  constitutional  reasons,  inval- 
idate the  debt  The  language  used  in  Ad- 
dyston  Pipe  &  Steel  Co.  v.  Corry,  197  Pa.  41, 
46  Atl.  1035,  80  Am.  St  iRep.  812,  is  perti- 
nent to  the  question  here  Involved.  In 
speaking  of  the  constitutional  restrictions 
on  municipalities  in  incurring  Indebtedness, 
it  was  said: 

"It  is  no^  however,  always  possible  to  adapt 
present  acbon  to  future  results  with  absolute 
precision,  and  if  means  are  adopted  which  in 
good  faith  according  to  reasonable  expectation, 
will  produce  a  sufficient  fund,  the  contract  enter- 
ed into  on  the  fiuth  of  them  should  not  be 
held  nnlawfnl  on  account  of  an  unintentional 
miscalculation,  or  an  accidental  and  unexpected 
failure  to  produce  the  full  result.  Thus  if  a 
city  at  the  time  of  making  a  contract  levies  a 
special  tax  in  good  faith  supposed  to  be  ade- 
quate to  meet  it,  bat  in  consequence  of  fire  or 
flood  or  decline  in  values  the  result  is  an  insuffi- 


cient fund  it  cannot  be  held  that  the  contract 
good  at  its  inception  would  thereby  be  made 
biid.  The  constitutional  restriction  was  not  in- 
tended to  make  municipalities  dishonest,  nor  to 
prevent  those  who  contract  with  them  from  col- 
lecting their  just  claims,  but  to  check  rash  ex- 
penditure on  credit,  and  to  prevent  loading  the 
future  with  the  results  of  present  inconsiderate 
extravagance." 

[•]  The  sixth  assignment  avers  the  trial 
Judge  erred  in  refusing  defendant's  ninth 
point  for  charge,  to  the  effect  that  the  bur- 
den was  on  plaintiff  to  prove  the  portion  of 
emergency  work  done  on  the  tiighways  and 
bridges,  and  that  there  was  not  in  the  hands 
of  the  board  of  supervisors  sufficient  funds 
from  their  tax  levies  previous  to  the  time 
of  borrowing  the  money  to. meet  the  emer- 
gency and  restore  the  roads  and  toidges  to 
a  safe  condition  for  travel.  The  second  part 
of  this  request  was  affirmed  In  the  general 
charge,  the  point  as  written,  however,  could 
not  be  approved  for  the  reason  the  first  part 
placed  upon  plaintiff  a  burden  it  was  not 
obliged  to  assume^  In  so  fbr  as  the  right 
of  plaintifl  to  recover  is  concerned,  the  sep- 
aration of  the  Items  was  unnecessary,  as 
there  could  be  no  doubt  of  the  total  cost  of 
the  emergency  work  exceeding  the  amount 
borrowed.  Plaintiff  was  required  to  prove 
an  emergency  and  the  absence  of  funds  to 
meet  it  but  was  not  obliged  to  see  to  a  prop- 
er application  of  the  proceeds  of  the  loan. 

[7]  The  sixteenth  and  eighteenth  assign- 
ments, Inclusive,  relate  to  the  admission  of 
testimony  of  the  secretary  of  the  board  as 
to  the  intended  application  of  the  tax  lev- 
ies; the  complaint  being  that  its  admission 
was  in  effect  permitting  the  introduction  of 
parol  evidence  to  contraidlct  the  written 
minutes  of  the  meeting  offered  In  evidence 
without  averment  of  omission  therefrom  by 
fraud,  accident  or  mistake.  The  minutes 
offered  merely  state  "an  additional  levy  of 
4%-mill  road  tax  was  levied"  omitting  the 
purpose  of  the  levy.  Parol  evidence  was 
consequently  admissible  to  supply  the  deflt 
clencies  of  the  record  of  the  meeting  and  ex- 
plain or  supplement  them.  HamiU  v.  Su- 
preme Council  of  the  Boyal  Arcanum,  152 
Pa.  537,  25  Atl.  645;  Rose  v.  Independent 
Chevra  Kadisbo,  215  Pa.  69,  04  AtL  401. 

[8]  In  the  assignments  specifying  errors  in 
the  charge,  the  requirement  of  rule  27  that 
"the  parts  of  the  charge  assigned  as  error 
shall  be  inclosed  in  brackets  in  the  printed 
charge  with  the  number  of  the  assignment 
noted"  was  attempted  to  be  complied  with 
by  inserting  the  brackets  in  the  printed 
pages  with  pen  and  ink,  with  the  result  that 
the  number  was  omitted  from  one  of  them 
in  the  writer's  copy  of  appellant's  paper 
book.  This  practice,  which  is  not  unusual, 
is  not  to  be  commended. 

The  assignments  of  error  are  all  over- 
ruled, and  the  judgment  affirmed. 


Digitized  by 


Google 


608 


103  ATLANTIC  BEPOBTBOt 


(Pa. 


SCHILLING  V.  OHIO  TP. 
(Supreme  Court  of  Pennaylrania.    Jan.  7, 1918.) 

1.  Towns  €=»26  —  Exeoutiow  or  Nora  to 
CoNTRACTOH— Attendance  of  Members  oir 
Township  Sttpehvibobs— Notice. 

In  an  action  on  a  note  executed  by  the  su- 
pervisors of  a  township  in  payment  for  work 
and  materials,  the  defense  that  the  note  was  au- 
thorized at  a  meeting  of  the  supervisors  not  le- 
gally called  was  without  merit,  where  it  appear- 
ed that  the  meeting  was  called  by  the  secretary 
to  execute  the  note  to  the  contractor  and  the 
third  supervisor  who  did  not  attend  received  a 
postal  notifying  him  of  the  meeting  and  the 
business  to  be  transacted. 

2.  Towns  «=»4©  —  iNStrrFiciENCT  of  Reve- 
nues—Execution OF  Note  to  Contbactor. 

Where  township  supervisors  had  levied  a  tax 
of  5%  mills,  and  after  an  extraordinary  flood 
destroying  roads  and  bridges  made  an  additional 
levy  of  4%  mills  before  their  execution  of  a  note 
to  a  contractor  who  had  made  repairs,  etc.,  and 
honestly  believed  that  the  revenues  so  .provided 
were  sufficient  to  pay  the  note,  it  was  immate- 
rial that  they  were  in  fact  mistaken  in  their 
judgment 

3.  Towns  «e949  —  Contbaotb  —  "Indebted- 
ness." 

When  a  contract  pertains  to  the  ordinary 
expenses  of  a  municipality,  and,  together  with 
other  expenses,  is  within  the  limit  of  its  current 
revenues  and  such  special  tax  as  it  may  legally 
and  in  good  faith  intend  to  levy,  it  is  not  an  in- 
debtedness within  the  constitutional  provision 
relating  to  incurring  debts. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  XHrst  and  Second  Series  Indebt- 
edness.] 

4.  Towns  ^asM— Note  to  Contbaotob— Con- 
sideration. 

Where  township  supervisors  entered  into  a 
contract  for  the  repairing  of  roads  and  bridges, 
and  thereafter  ordered  the  contractor  to  stop 
work  and  gave  a  note  in  payment  for  the  work 
done,  evidence  to  show  that  the  contract  had  not 
been  performed,  in  the  absence  of  fraud  or  col- 
Insion  between  the  contractor  and  the  super- 
visors, was  properly  excluded. 

5.  Towns  ®=»51— Note  to  Contractor— Con- 
sideration. 

Even  though  a  contract  to  repair  roads  and 
bridges,  etc.,  was  not  fully  performed,  the  town- 
ship supervisors  had  a  right  to  compensate  the 
contractor  for  work  done,  and  their  note  could 
not  subsequently  be  defeated  by  alleging  a  want 
of  consideration. 

Appeal  from  Court  of  Common  Pleas, 
Beaver  County. 

Assumpsit  on  a  promissory  note  by  Cbaiid- 
ler  Schilling,  for  the  use  of  the  First  Na- 
tional Bank,  Beaver,  Pa.,  against  Ohio 
Townsbip.  Verdict  for  plaintiff  for  $3,248.- 
10,  and  judgment  thereon,  and  defendant 
appeals.    Affirmed. 

Argued  before  BBOWN,  C,  J.,  MESTRB- 
ZAT,  STEWABT,  FBAZER,  and  WAL- 
LING, JJ. 

B.  S.  Holt,  of  Beaver,  and  B.  W.  Stlffey, 
for  appellant.  D.  A.  Nelspn,  J.  L.  Hogan,  and 
J.  H.  Cunningham,  all  of  Beaver,  for  appel- 
lee. 

FBAZER,  J.  Plaintiff's  action  Is  based 
on  a  Judgment  note  for  $2,500  dated  Decem- 
ber 27,  1912,  given  by  the  supervisors   of 


Oblo  township,  Beaver  county,  in  payment 
for  labor  and  materials  furnished  In  the  con- 
struction of  township  bridges  to  replace  oth- 
ers destroyed  by  flood.  The  note  sued  on 
was  discounted  by  the  First  National  Bank 
of  Beaver,  Pa.,  the  use-pIalntlff,  and  on  be- 
coming due  payment  was  refused  by  boo- 
ceedlng  supervisors,  who  contended  tiie  ob- 
ligation was  void  for  the  reasons:  (1)  It 
was  authorized  at  a  meeting  of  tbe  supervis- 
ors not  legally  held;  (2)  the  amount  was 
beyond  the  revenues  of  the  township  and 
no  tax  levy  was  made  to  secure  its  payment; 
and  (3)  tbe  note  was  given  witbout  proper 
consideration.  Tbe  necessity  for  tbe  execu- 
tion of  tbe  obligation  was  due  to  an  unusual 
rainfall  and  flood,  resulting  in  tbe  destruc- 
tion of  a  number  of  township  bridges  and  bi 
replacing  them  an  expenditure  of  funds  lo 
excess  of  Immediate  revenues  was  required. 
Tbe  extent  of  tbe  flood  and  damage  done 
was  described  in  tbe  opinion  in  Potters'  Na- 
tional Bank  v.  Oblo  Townsbip,  103  Atl.  m. 
Tbe  note  in  tbe  case  Just  referred  to  repre- 
sented money  borrowed  by  tbe  supervisors 
from  tbe  Potters'  National  Bank  and  used  hi 
payment  for  work  done  by  the  contractor, 
the  plaintiff  here,  and  for  expenses  incident 
to  general  road  repairs,  while  the  note  upon 
wblcb  tbe  present  action  Is  based  was  given 
to  tbe  contractor  in  payment  of  a  balance 
due  bim  for  labor  and  materials  furnished. 
[1]  Previous  to  tbe  date  of  tbe  note  in 
suit,  a  contract  was  entered  into  with  plain- 
tiff for  tbe  erection  of  five  bridges,  and  a 
portion  of  tbe  work  had  been  completed  con- 
formably to  its  provisions  when  tbe  contrac- 
tor was  directed  to  cease  work  and  tbe  note 
in  question  was  given  In  payment  for  la- 
bor and  materials  furnisbed  under  the  con- 
tract to  that  date.  Tbe  trial  Judge  exclud- 
ed evidence  of  tbe  terms  and  conditions  of 
tbe  agreement  and  failure  to  comply  witb 
its  requirements  and  charged  that,  if  the 
labor  and  materials  were  furnished,  the  su- 
pervisors were  clothed  with  authority  in 
their  discretion  to  compensate  the  contrac- 
tor. Tbe  meeting  of  tbe  board  of  super- 
visors at  which  tbe  note  Involved  In  this 
action  was  given  was  held  December  27, 
1912,  after  tbe  contractor  bad  completed, 
or  substantially  completed,  three  of  the 
bridges  and  furnished  materials  for  others. 
The  reason  given  by  defendant  for  contest- 
ing the  validity  of  the  meeting  is  that  but 
two  of  tbe  supervisors  attended  and  that 
proper  notice  was  not  given  tbe  third  or  ab- 
sent member.  The  secretary  of  the  board, 
at  the  request  of  tbe  chairman,  mailed  postal 
cards  to  the  members  containing  notice  of 
tbe  meeting.  The  absent  member  having 
testified  to  making  search  for  and  his  fail- 
ure to  find  the  postal  received  by  him,  the 
secretary  was  permitted  to  testify  to  its 
contents  and  in  reply  to  questions  said,  that 
after  naming  tbe  time  and  place  of  meeting 
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the  object  was  stated  to  be  "for  the  pur- 
pose of  execntlng  a  note  of  f2,500  to  Chand- 
ler Schilling  and  pay  certain  bills."  The 
trial  Judge  Instructed  the  Jury  to  ascertain 
tlte  actual  contents  of  the  postal  card,  and 
charged  If  the  testimony  of  the  secretary 
was  believed  the  notice  to  the  members  suffl- 
dently  set  forth  the  purpose  of  the  meeting. 
The  Jury  Was  also  Instructed  to  determine 
whether  the  amount  represented  by  the  note 
was  within  the  ordinary  revenues  of  the 
township.  The  verdict  of  the  Jury  estab- 
Usbed  the  sufficiency  of  the  notice  and  that 
the  obligation  was  within  the  current  reve- 
nues of  the'  township,  and,  as  there  is  no  as- 
signment of  error  to  the  sufficiency  of  the 
erldence  to  support  the  verdict,  a  discussion 
of  these  questions  is  unnecessary. 

[2]  We  may,  however,  state  the  court  be- 
low, in  its  opinion  dlschar^ng  defendant's 
rule  for  a  new  trial,  said: 

"The  testimony  was  abundant  to  show  that 
thia  debt  was  within  the  current  revenues." 

In  connection  with  thia  branch  of  the 
ease,  the  fifth  assignment  alleges  the  trial 
judge  erred  in  charging  as  follows: 

"It  is  not  possible  for  human  beings  to  look 
ahead  and  figure  with  exactness  just  what  bills 
•nd  expenses  the  township  will  have  to  bear; 
and  if  they  levy  a  tax  in  good  faith,  believing 
that  it  will  be  sufficient  within  the  year  to  pro- 
vide for  the  payment  of  a  debt,  and  it  actually 
tuma  out  that  there  is  not  enough  money  left  at 
the  end  of  the  year  to  pay  the  debt,  it  is  never- 
theless a  binding  obligation,  and  it  is  within  the 
current  revenues,  for  after  that  it  is  largely  a 
question  of  good  faith  on  the  part  of  the  tax 
levying  authorities." 

Annual  tax  levies  of  from  5  to  6  mills  made 
previous  to  the  emergency  herein  referred  to 
were  found  sufficient  to  meet  the  ordinary 
yearly  expenses  incident  to  the  upkeep  of 
the  township  roads.  At  a  meeting  held 
March  4,  1912,  a  levy  of  6^  mills  was  made 
for  that  year.  On  September  2d,  the  day 
following  the  fiood,  an  additional  levy  of 
4^  mills  was  made,  and  at  a  meeting  held 
December  19,  1912,  before  the  execution  of 
the  note  in  question,  a  total  levy  of  10  mills 
was  made  for  the  year  1913.  If  the  super- 
visors, acting  in  good  faith,  believed  the 
lOSA.— 88 


revenues  thus  provided  were  ample  for  all 
purposes,  nothing  farther  was  necessary  to 
make  the  debt  evidenced  by  the  note  in  suit 
a  legal  and  binding  obligation  on  the  town-, 
ship,  even  though  it  subsequently  appeared 
they  were  mistaken  in  their  Judgment  Ad- 
dyston  Pipe  &  Steel  Co.  v.  Corry,  197  Pa.  41, 
46  Atl.  1035,  SO  Am.  St.  Rep.  812. 

[3]  When  a  contract  pertains  to  the  or- 
dinary expenses  of  a  municipality  and  is, 
together  with  other  expenses,  within  the 
limits  of  its  current  revenues  and  such  spe- 
cial taxes  as  it  may  legally  and  in  good  faith 
intend  to  levy  to  meet  the  same,  such  contract 
is  not  an  indebtedness  within  the  meaning  of 
the  constitutional  provisions  relating  to  the 
incurring  of  debts.  Erie  City's  Appeal,  91 
Pa.  398. 

[4,  B]  The  first,  second,  third,  and  fourth 
assignments  complain  of  the  action  of  the 
trial  judge  in  excluding  evidence  offered  by 
plaintiff  and  raise  the  question  of  the  right 
to  defendant  against  the  note  by  reason  of 
nonperformance  of  plaintiff's  contract  to 
complete  the  bridges,  and  by  showing  plain- 
tiff had,  previous  to  the  execution  of  the 
note,  received  payment  in  full  for  all  work 
done.  The  court  excluded  the  evidence  of- 
fered, except  to  the  extent  It  tended  to  prove 
the  special  meeting  at  which  the  note  was 
authorized  was  not  duly  convened,  an(f  that 
there  was  fraud  and  collusion  in  the  tnns- 
action.  Neither  fraud  nor  collusion  was 
proved,  and  the  testimony  shows  that  after 
the  construction  of  the  bridges  had  pro- 
gressed to  almost  completion  the  contractor 
was  ordered  to  cease  work  and  the  note  was 
then  given  In  settlement  of  a  balance  found 
by  the  supervisors  to  be  due  him  to  that 
date.  Even  though  the  contract  was  not 
fully  completed,  the  supervisors  had  the 
right,  under  the  circumstances  and  In  ab- 
sence of  fraud,  to  make  compensation  for 
work  already  done  and  a  note  given  for  Qiat 
purpose  cannot.be  subsequently  defeated  by 
alleging  want  of  consideration.  The  action 
of  the  court  in  excluding  the  evidence  of- 
fered was  not  error. 

The  Judgment  is  affirmed. 
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KRAMER  T.  SLATTEBX. 

(Supreme   Court   of   PennsylTania.      Feb.    11, 
19ia) 

1.  Injunctiow  «=>48  —  Continuing  Thbs- 

PABS. 

Equity  will  not  reBtrain  by  injunction  the 
commission  of  a  mere  ordinary  or  naked  tres- 
pass, but  has  jurisdiction  to  enjoin  the  com- 
mission of  a  continuing  or  continued  trespass. 

2.  Injunction   €=>48  —  Continuino  Tkes- 

PAB8. 

Act  June  16,  1836  (P.  L.  790)  $  13,  in  con- 
nection with  Act  Feb.  14,  1857  (P.  L.  39), 
empowerinpr  the  courts  to  prevent  or  restrain 
the  commission  or  continuance  of  acts  con- 
trary to  law,  and  prejudicial  to  the  rights  of 
individuals,  confers  sufficient  equity  jurisdic- 
tion to  restrain  a  contiouinp  trespass  in  cases 
where  there  is  no  specific  or  adequate  legal 
remedy. 

3.  iNOnONCTION    «=348,    103— TRESPASS— OXHIB 

Remedies— CoKMissiON  or  Felony. 
An  injunction  of  a  continuing  trespass  not 
arising  from  an  intrusion  upou  realty  but 
from  the  removal  of  culm  or  coal  dirt,  will 
not  be  granted,  where  such  injury  might  lie  ful- 
ly redressed  by  damages  in  a  civil  action  at 
law,  or  if  a  felony  was  committed  by  a.  crim- 
inal prosecution. 

4.  Injunction  ®=»26(4)  —  Multiplioitt  of 
Actions. 

The  fact  that  redress  can  be  had  only  by  a 
multiplicity  of  actions  at  law  for  similar  and 
continued  trespasses  on  property  presents  strong 
grounds  in  favor  of  the  jurisdiction  of  equity 
to  grdnt  an  injunction,  but  it  will  not  interfere 
to  prevent  a  multiplicity  of  suits,  if  the  bring- 
ing of  one  or  many  suits  is  a  matter  for  com- 
plainant's election,  and  there  is  no  necessity  for 
a  multiplicity. 

5.  Injunction  «=>118(4)— BiUr^MuiTiPLioi- 
XT  OF  Suits. 

On  a  bill  in  equity  for  an  injunction,  it  must 
appear  from  the  facts  averred  that  the  remedy 
at  law  is  inadequate  and  incomplete,  and  other- 
wise the  pleading  is  not  sufficient  to  sustain  ju- 
risdiction in  equity. 

6.  Injunction   9=9118(2)  —  Pbotbction   of 
Real  Estate— Pleading. 

To  obtain  an  injunction  for  the  protection 
of  real  estate,  it  is  usual  for  complainant  to 
aver  his  title  with  some  degree  of  particularity. 

7.  Injunction  «=»118(4)— Continuino  Tbbb- 
PASS— Equitable  Gbounds— Pleading. 

Bill  for  Injunction  to  restrain  a  trespass  up- 
on realty  by  removing  culm  or  coal  dirt  held 
insufficient  as  failing  to  show  equitable  grounds 
for  relief. 

8.  Injunction  €=»48— "Cumulative  Wbono 
OB  Tbesfass." 

A  "cumulative  wrong  or  trespass"  is  a  series 
of  constantly  recurring  unlawful  intrusions  up- 
on the  land  of  another  which  may  fairly  be 
said  to  be  continuous  or  permanent. 

9.  Tbiai,    ^=11(3)— Cebtification    to    Law 
Side  of  Coubt. 

Where  it  is  determined  on  demurrer  that 
a  suit  should  have  been  brought  at  law,  it  is 
the  duty  of  the  tribunal  to  certify  the  case  to 
the  law  side  of  the  court  under  Act  June  7, 
1907  (P.  L.  440). 

Appeal  from  Court  of  Ck>mnion  Pleas, 
Schuylkill   County. 

Bill  for  Injunction  by  W.  L.  Kramer  against 
John  Slattery.  Demurrer  to  bill  overruled, 
bill  dismissed,  and  plaintiff  appeals.  Re- 
versed and  record  remitted  to  court  below. 


with  directions  to  reinstate  the  bill  and  to 
certify  the  cause  to  the  law  side  of  the  court 
Argued  before  BROWN,  C.  J.,  and  MES- 
TBEZAT,  potter,  STEWART,  MOSCH- 
ZISKER,  FRAZER,  and  WALLING,  JJ. 

Edmund  D.  Smith  and  W.  L.  Kramer,  both 
of  Pottsvllle,  for  appellant  J<An  F.  Whalen 
and  Gteorge  Ellis,  both  of  Pottsvllle,  for  ap- 
pellee. 

MOSC!HZISKER,  J.  On  July  2,  lfll7,  the 
plaintiff  filed  a  bill  wherein  it  Is  averred  that 
"he  Is  the  owner  la  possession  of  a  certain 
tract  or  piece  of  land,"  describing  it;  that 
"there  is  located  upon  the  above-described 
premises  a  certain  coal  dirt  or  culm  bank  be- 
longing to  your  complainant" ;  that  the  de- 
fendant, "on  or  about  the  23d  day  of  Jane, 
unlawfully  entered  upon  said  premises  and 
removed  the  said  coal  dirt  or  culm  •  *  • 
without  permission  of  your  complainant"; 
that  "the  said  defendant,  after  due  notice 
given  to  him,  has  refused  to  stop  removing 
said  coal  dirt  or  culm,  •  •  •  and  has 
threatened  to  continue  to  trespass  upon  com- 
plainant's property  above  described  and  fur- 
ther remove  from  said  premises  the  culm  or 
coal  dirt  above  described" ;  that  "said  defend- 
ant has  no  warrant  or  authority  for  entering 
upon  plalntifTs  land  or  to  remove  from  the 
same  the  culm  or  coal  dirt  deposited  thereon : 
and,  if  permitted,  will  continue  to  remove 
said  culni  *  *  *  to  the  injury  of  said 
W.  L.  Kramer  [the  complainant]."  The  pray- 
ers of  the  bin  are  that  defendant  be  restrain- 
ed "from  entering  upon  the  premises  aforesaid 
•  •  •  and  from  removing  any  culm  or  coal 
dirt  from  the  coal  dirt  banks  on  the  prem- 
ises" ;  further,  that  he  be  ordered  and  di- 
rected to  account  and  pay  for  that  already 
taken.  The  bill  was  demurred  to  upon  sever- 
al grounds,  among  others,  that  Its  averments 
fall  sufiSciently  to  Indicate  the  lack  of  as 
adequate  remedy  at  law.  The  demurrer  was 
sustained  and  the  bill  dismissed;  the  order 
to  this  effect  la'  assigned  for  error. 

In  an  opinion  passing  upon  the  various 
grounds  of  demurrer  the  learned  court  below 
very  pertinently  calls  attention  to  the  follow- 
ing facts:  (a)  That  the  sole  averment  of  title 
or  ownership  contained  In  the  bill  Is  that 
plaintiff  owned  and  possessed  the  land  in 
question  on  the  day  the  suit  was  Instituted, 
July  2,  1917,  whereas  the  only  averment  of 
any  actual  trespass  committed  Is  "on  or  about 
the  23d  day  of  June"  (year  not  given),  It  no- 
where appearing  that  the  plaintiff  owned  or 
possessed  the  land  on  the  date  last  named: 
(b)  that  the  first  averment  upon  the  subject 
Is  that  defendant  "removed  the  said  coal  dirt 
or  culm  from  said  premises,"  thus  suggesting  . 
the  complete  removal  of  the  entire  bank, 
whereas  a  subsequent  averment  U  that  the  , 
defendant  threatens  to  "further  remove  from  ' 
said  premises  the  culm  or  coal  dirt  above  de- 
scribed," Indicating  that  some  of  the  culm  I 
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still  remalna;  (c)  that  there  Is  nothing  con- 
tained In  the  bill  to  give  the  conrt  any  Idea 
of  the  amonnt  or  value  of  the  culm  removed 
or  of  that  remaining  which  defendant  threat- 
ens  to  remove;  (d)  that  the  gravamen  of 
plaintiff's  suit  or  complaint  Is  not  the  In- 
trusion of  defendant  upon  the  former's  land, 
but  the  removal  of  this  coal  dirt  or  culm 
therefrom,  which  latter  Is  personal  property ; 
(e)  that  there  Is  no  allegation  In  the  bill  that 
defendant  is  financially  irresponsible;  and, 
finally,  (f)  that  plaintiff  does  not  allege  and 
bis  averments  do  not  Indicate  Irreparable  In- 
jury. On  the  facts  as  stated,  the  court  below 
reached  the  conclusion  that,  so  far  as  the  bill 
shows,  any  material  harm  doqe  plaintiff,  or 
loss  suffered  by  him,  could  be  compensated  In 
damages;  hence  the  bill  was  dismissed. 

The  appellant  contends  that,  even  though 
coal  dirt  or  culm  may  be  personal  property, 
the  value  of  which  can  'be  readily  ascertained, 
nevertheless  he  Is  entitled  to  an  Injunction 
to  restrain  defendant  from  committing  what 
is  known  In  the  law  as  a  c<»tlnued  or  con- 
tinuing trespass;  that  damages  for  taking 
the  cnlm  should  be  treated  as  Incidental  to 
this  alleged  cumulative  trespass;  and,  finally, 
that  he  should  not  be  put  to  a  multiplicity  of 
suits  In  order  to  gain  relief.  All  of  these 
matters  raise  the  question  of  the  sufficiency 
of  the  averments  In  plaintiff's  bill  to  show 
Jurisdiction  In  equity ;  and  this  we  shall  con- 
sider from  the  several-  standpoints  above 
SDfrgested. 

[1,11  Equity  will  not  restrain  by  Injunc- 
tion the  commission  of  a  mere,  ordinary,  or 
naked  trespass  (22  Cyc.  827,  828);  but  juris- 
diction to  enjoin  the  commission  of  what 
is  known  as  a  continued  or  continuing  tres- 
pass is  now  well  established.  In  Stevens  v. 
Beekman.  1  Johns.  Ch.  (N.  Y.)  318,  the  chan- 
cellor states: 

"Lord  Eldon  said  that  there  was  no  instance 
of  an  injunction  in  trespass  nntil  a  case  be- 
fore Lord  Thurlow,  relative  to  a  mine,  and 
which  was  a  case  approaching  very  nearly  to 
waste,  and  where  there  was  no  dispute  about 
the  right.  Lord  Thurlow  had  great  difficulty 
as  to  injunctions  for  trespass;  and  thouxh 
Lord  Eldon  thought  it  surprising  that  tho  ju- 
risdiction by  injunction  was  taken  so  freely  in 
waste  and  not  in  trespass,  yet  he  proceeded 
with  the  utmost  caution  and  diffidence,  and 
only  allowed  the  writ  in  solitary  cases  of  a 
«|i«rial  nature,  and  where_  irreparable  damage 
night  be  the  consequence  if  the  act  continu(>d. 
It  has  also  been  allowed  in  cases  where  the 
trespass  had  grown  into  a  nuisance,  or  where 
the  principle  of  multiplicity  of  suits  among 
numerous  claimants  was  applicable.  Mitchell 
T.  Dors.  6  Ves.  147:  Hansfen  v.  Gardiner,  7 
Ves.  305;    Smith  v.  CoUyer,  8  Ves.  89." 

With  OS,  the  thirteenth  section  of  the  act 
of  June  16,  1836  (P.  L.  [1835-36]  784,  p.  790, 
par.  5),  In  connection  with  the  act  of  Febru- 
ary 14,  1867  (P.  I*  39),  empowering  the 
courts  to  prevent  or  restrain  the  commis- 
sion or  continuance  of  acts  contrary  to  law 
and  prejudicial  to  the  interests  of  the  com- 
munity or  the  rights  of  individuals,  confers 
snffldent  equity  jurisdiction  in  the  premises; 
bnt,  likewise,  the  broad  and  extensive  pow- 


ers there  ordained  are  "limited"  in  their 
application,  being  confined  to  "those  cases 
where  there  is  no  specific  or  adequate  legal 
remedy."  Sitting's  Appeal,  105  Pa.  517^ 
521. 

[3]  We  agree  with  the  court  below  that, 
as  averred,  plaintiff's  apparent  complaint  Is 
not  of  an  Intrusion  upon  his  real  estate,  but 
of  the  removal  of  the  culm  or  coal  dirt  there- 
from, or  the  taking  of  his  personal  proper- 
ty; la  fact,  that  is  the  only  Injury  which 
he  specifically  alleges,  and  It  can  be  fully 
redressed  by  damages,  in  a  civil  action  at 
law.  Moreover,  If  defendant  is  guilty  of  a 
felonious  taking  of  plaintiff's  personal  prop- 
erty, the  latter  has  the  strong  arm  of  the 
criminal  law  at  his  command  to  apprehend 
and  effectutally  restrain  the  offender. 

[4, 6]  The  bill  does  not  make  it  at  all 
clear  a  multiplicity  of  suits  will  be  needed 
for  full  civil  redress.  "The  fact  that  re- 
dress can  be  had  only  by  a  multiplicity  of 
actions  at  law  for  similar  and  continued 
trespasses  by  one  on  the  property  of  another, 
presents  strong  grounds  in  favor  of  the  ju- 
risdiction of  a  court  of  equity  to  grant  an 
Injunction"  (10  H.  C.  L.  p.  282,  $  26);  but 
"equity  wlU  not  Interfere  to  prevent  a  mul- 
tiplicity of  suits,  if  the  bringing  of  one  or 
many  suits  is  a  matter  for  complainant's 
election;  there  being  no  necessity  for  a  mul- 
tlpUcity"  (10  R,  C.  L.  p.  281,  {  24).  There- 
fore It  is  essential  tliat  a  plaintiff  aver  facts 
which  clearly  indicate  such  a  necessity,  if 
he  desires  to  avoid  the  force  of  a  demurrer 
on  the  ground  of  an  adequate  remedy  at  law. 
That  is  to  say,  It  must  appear  from  the 
facts  averred  the  remedy  at  law  is  inade- 
quate and  incomplete  (10  R.  C.  L.  p.  417,  i 
173);  otherwise  the  pleading  Is  not  sufficient 
to  sustain  jurisdiction  in  equity. 

[6-1]  As  to  the  contention  that  the  case  at 
bar  should  be  treated  as  one  of  continuing 
trespass  upon  the  real  property  of  plaintiff, 
the  injury  from  which  is  irremediable,  and 
the  taking  of  the  culm  considered  In  the  na- 
ture of  a  mere  incidental  damage,  we  feel 
that  the  averments  of  the  bill  are  entirely 
too  indefinite  and  vague  to  convict  the  court 
below  of  error  in  refusing  to  take  this  view. 
In  the  first  place,  to  obtain  an  injunction 
for  the  protection  of  real  estate,  it  is  usual 
for  a  complainant  to  aver  his  title  with  some 
degree  of  particularity  (Whiteiegg  v.  Whlte- 
legg,  1  Bro.  Ch.  Rep.  50),  so  that.  If  his  op- 
ponent desires  to  demur  thereto  or  question 
it  by  way  of  answer,  he  may  intelligently  do 
so  (10  R.  C.  L.  p.  417,  {  173);  whereas  here 
the  avermoit  on  that  point  is  not  only  most 
general,  but  it  entirely  fails  to  show  title 
or  possession  in  iilalntiff  at  the  time  the 
only  trespass  alleged  is  said  to  have  been 
committed,  and  it  omits  to  state  the  char- 
acter of  plaintlfTs  present  possession — wheth- 
er exclusive  or  otherwise.  Then,  again,  there 
is  no  averment  of  any  repetition  of  the  alleg- 
ed trespass;  albeit,  so  far  as  the  bill  shows. 
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the  original  wrong  may  have  occurred  any- 
where from  ten  days  to  as  many  years  prior 
to  the  Institution  of  the  suit.  Finally  plain- 
tiff does  not  state  when,  where,  or  nnder 
what  circumstances  the  alleged  threat  to  re- 
peat was  uttered  or  the  terms  thereof;  so 
that  a  court  might  intelligently  determine 
whether  It  made  the  case  one  for  equitable 
relief  on  the  ground  of  a  continuing  trespass. 
A  cumulative  wrong  or  trespass  of  this  char- 
acter may  be  defined  as  a  series  of  constant- 
ly recurring  unlawful  Intrusions  upon  the 
land  of  another,  which,  although  not  exact- 
ly unceasing,  can  be  fairly  said  to  be  con- 
tinuous or  permanent  in  nature.  The  aver- 
ment before  us  may  represent  the  mere  un- 
warranted conclusion  of  the  pleader  that  a 
continuing  trespass  was  threatened;  but  if 
what  was  actually  said  were  stated  In  some 
detail,  it  might  become  apparent  that  the  ut- 
terance in  question  did  not  amount  to  the  ex- 
pression of  an  intent  to  commit  acts  consti- 
tuting such  a  wrong.  The  point  we  are  now 
discussing  is  important,  for,  as  the  bill  is 
drawn,  considering  the  Inconcluslveness  of 
the  averments  relating  to  other  material 
parts  of  the  case,  this  alleged  menace  of  a 
continuing  trespass  is  the  only  circumstance 
present  which  might  justify  relief  by  way  of 
injunction,  and,  as  already  said,  the  facts 
relating  thereto  are  so  Insufficiently  stated 
we  would  not  be  Justified  In  ruling  that  the 
court  below  erred  in  refusing  them  control- 
ling force. 

We  have  examined  the  authorities  cited  by 
appellant  on  the  subject  of  jurisdiction  In  eq- 
uity to  prevent  recurring  or  continuing  tres- 
passes, and  some  more  or  less  relevant  addi- 
tional cases  disclosed  by  our  own  research, 
among  others :  Commonwealth  v.  Pittsburgh 
&  Connellsvllle  R.  R.  Co.,  24  Pa.  l.TO.  62  Am. 
Dec.  372;  Denny  v.  Brunson,  29  Pa.  382; 
Scheetz's  Appeal,  35  Pa.  88,  95;  Stewart's 
Appeal,  56  Pa.  413,  422,  423;  Masson's  Ap- 
peal, 70  Pa.  26,  30;  Allison  &  Evans'  Appeal, 
77  Pa.  221,  227;  Pa.  Lead  Co.'s  Appeal,  96 
Pa.  116. 123, 42  Am.  Rep.  534 ;  Hacke's  Appeal, 
101  Pa.  245,  249;  Sitting's  Appeal,  105  Pa. 
617;  Douglass*  Appeal,  118  Pa.  65,  72,  12 
Atl.  834;  Pa.  R.  R.  Co.'s  Appeal,  125  Pa.  189, 
196,  17  Atl.  478;  Westmoreland  &  Cambria 
Natural  Gas  Co.  v.  De  Witt,  130  Pa.  235,  251, 
18  Atl.  724,  5  L.  R.  A.  731 ;  Walters  v.  Mc- 
Elroy,  151  Pa.  549,  554,  555,  25  Atl.  125;  Ev- 
ans V.  Reading  Chemical  Fertilizing  Co.,  160 
Pa.  209,  28  Atl.  702;  Keppel  v.  Lehigh  Coal 
&  Nav.  Co.,  200  Pa.  649,  50  Atl.  302;  Schmaltz 
T.  York  Mfg.  Co..  204  Pa.  1,  21,  63  Ati.  622, 


59  L.  R.  A.  907,  93  Am.  St.  Rep.  782;  SalU- 
van  V.  Jones  &  Laughlln  Steel  Co.,  208  Pa. 
540,  647,  57  AtL  1065,  66  AtL  712;  Mershon 
V.  Walker,  215  Pa.  41,  64  Atl.  403;  HaU  t. 
Pa.  R.  B.  Co.,  215  Pa.  172,  64  AtL  408;  Ber- 
key  V.  Berwlnd-Whlte  Coal  Mining  Co.,  220 
Pa.  66,  74,  69  Atl.  329,  16  L.  R.  A.  (S.  S.)  851; 
Com.  V.  Kennedy,  240  Pa.  214,  221,  87  Att 
605,  47  L.  B.  A.  (N.  S.)  673.  While  aU  are 
enlightening,  none  of  them  is  controlling  here. 
In  each  of  these  cases,  whenever  an  injunc- 
tion is  granted,  or  even  suggested  as  a  proper 
remedy,  the  facts  relied  upon  plainly  indi- 
cate a  state  of  affairs  which.  In  all  probabili- 
ty, would  give  rise  to  Interminable  litiga- 
tion, if  proApt  equitable  relief  were  not 
granted;  or  they  show  either  torts  Inhwently 
of  a  permanent  character  or  circnmstances 
strongly  suggesting  that  the  wrongs  com- 
plalned  of  would,  in  all  probability,  be  repeat- 
ed so  continuously  that,  by  reason  of  their 
persistency  in  this  respect,  they  in  effect 
would  be  permanent  In  nature,  and  so  har- 
assing as  to  amount  to  a  harmful  nnisance, 
the  mischief  or  damage  from  which  oonld 
be  estimated  only  by  conjecture,  that  is  to 
say,  would  be  Incapable  of  measurement  by 
any  ordinarily  accurate  standard,  or,  in  le- 
gal parlance,  would  be  "irreparable";  and. 
In  some  of  these  cases,  the  facts  relied  npwi 
show  that  the  acts  in  question.  If  perdsted 
In,  would  constitute  a  permanent  tise  of,  or 
would  be  .ruinous  to,  or  seriously  Interfere 
with  the  occupancy  and  enjoyment  of,  the 
plaintiffs  real  estate;  others  are  instances 
of  waste. 

[•]  The  present  bill  does  not  bring  the  case 
at  bar  within  any  of  these  classes,  hence  the 
court  below  was  Justified  in  following  Clark's 
Appeal,  62  Pa.  447,  and  refusing  an  injanc- 
tlon;  but  error  was  committed  In  dismiss- 
ing the  bill.  In  this  connection,  the  act  of 
June  7, 1907  (P.  L.  440),  appears  to  have  been 
entirely  overlooked;  thereunder,  when  it  is 
determined  upon  demurrer  "that  the  suit 
should  have  been  brought  at  law,"  It  Imme- 
diately becomes  the  duty  of  the  tribunal  so 
deciding  to  "certify  the  cause  to  the  law  side 
of  the  court* 

For  the  reason  last  given,  and  on  that 
ground  alone,  the  assignments  of  error  are 
sustained,  the  decree  is  reversed,  and  the 
record  is  remitted  to  the  court  below,  with  di- 
rections to  reinstate  the  bill  and  certify  the 
cause  to  the  law  side  of  the  court,  at  the 
cost  of  plaintiff;  the  costs  of  this  appeal  to  be 
paid  by  defendant 
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MAHTIN  T.   INTERSTATE   LUMBER   CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  7,  1918.) 

1.  Judgment    ®=3i48  —  Opening    Default 

JUDOMBNT— DlSCBKTION   OF  COUBT— RkCEIV- 
ERS. 

In  an  action  against  a  corporation  upon 
notes,  where  judgment  for  want  of  an  appear- 
ance was  entered,  and  thereafter  a  receiver  for 
the  corporation  was  appointed,  who  applied  to 
the  court  to  open  the  judgment  on  the  ground 
that  the  service  of  summons  was  improper,  and 
that  plaintiff  and  the  former  treasurer  oi  the 
corporation  had  fraudulently  issued  the  notes, 
and  that  the  treasurer  had  no  authority  to  la- 
cue  it,  the  court  did  not  abuse  its  discretion  in 
opening  the  judgment. 

2.  CoRPOBATioKS  €=3426(10)— AcTB  or  Offi- 

CEH— LlABILITT. 

A  corporation  may  be  liable  for  the  acts  of 
sn  officer,  although  not  specially  authorized  by 
the  by-laws  or  the  board  of  directors,  where  it 
has  received  the  benefits  of  the  proceeds  of  the 
notes  sued  on,  though  irregularly  executed. 
8.  COBPORATioNs  ®=3425(5)  —  Acts  of  Offi- 
cers—IiiABrLiTY— Waiver. 

A  corporation  may  be  liable  for  an  act  of 
an  officer,  although  not  specially  authorized  by 
the  by-laws  or  the  board  of  directors,  where  the 
previous  course  of  dealing  of  the -same  irregular 
character  between  the  same  parties  for  a  term 
of  years  may  be  deemed  a  waiver  of  the  by-Iawa. 
4.  CoBPOBATioNs  ®=»425(5)  —  AcTB  OF  Offi- 
cers—Liabilxtt—Estoppei,. 

A  corporation  may  be  liable  for  the  acts 
of  an  officer,  though  not  authorized  by  the  by- 
laws or  by  the  board  of  directors,  where  its 
management  is  allowed  to  pass  to  its  officers, 
who  execute  a  contract  in  its  name,  as  in  which 
case  it  is  estopped  from  denying  liability. 

6.  COBPORATIONS    «=s>414(5)  —  AOTB    OF    OfFI- 

CEBS— Note— LiAB  ruTT. 
A  note  executed  by  the  treasurer  of  a  cor- 
poration in  its  name,  though  not  authorized 
thereto,  and  where  he  had  no  general  control 
of  the  cori>oration's  business,  and  where  the 
corporation  received  no  benefit  therefrom,  cre- 
ated no  liability  against  corporation. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  J.  R.  Martin  against  the  Inter- 
state Lumber  Company.  From  a  final  order 
refusing  to  take  off  a  nonsuit,  plaintiff  ap- 
peals.    Affirmed. 

Bule  upon  judgment  entered  tor  want  of  an 
appearance. 

[1]  From  the  record  it  appeared  tbat  the 
Interstate  Lumber  Company  was  an  associa- 
tion of  retail  lumber  dealers,  organized  by 
W.  A.  Coleman,  for  the  purpose  of  buying 
lumber  at  wholesale  and  selling  it  to  stock- 
holders at  cost.  In  1912,  Coleman,  as  treas- 
urer, executed  and  delivered  to  M.  Lee  Gall- 
ey &  Co.,  a  whelesale  lumber  dealer,  four 
notes  of  f400  each,  dated  respectively  Febru- 
ary 1,  February  17,  February  25,  and  March 
15,  1911,  which  notes  were  duly  Indorsed  by 
M.  Lee  Galley  &  Co.  and  delivered  for  full 
▼alue  and  before  maturity  to  the  plalntift. 
Plaintiff  brought  suit  on  the  notes  and  en- 
tered Judgment  In  default  of  an  appearance 
In  November,  1011.  In  June,  1912,  plaintiff 
filed  a  bill  In  equity  for  the  appointment 
of  a  receiver  for  the  defendant  corporation, 


and  in  July,  1912,  the  court  appointed  V.  J. 
Sehmitt,  receiver,  who  was  at  that  time  act- 
ing as  treasurer  of  the  company,  as  successor 
to  Coleman.  On  September  28,  1912,  the 
receiver  presented  a  petition  to  the  court, 
asking  that  the  judgment  be  opened  and  the 
defendant  be  i)ermitted  to  make  defense,  to 
which,  petition  an  answer  was  filed  by  the 
plaintiff.  This  petition  was  never  disposed  of 
by  the  court.  On  December  31,  1915,  over  4 
years  .after  the  entry  of  the  Judgment  and 
about  3%  years  after  his  appointment,  the 
received  filed  a  second  petition  to  open  the 
Judgment,  alleging  improper  service  of  the 
summons  and  fraud  on  the  part  of  the  plain- 
tiff and  Coleman,  In  the  Issue  of  the  notes. 
The  plaintiff  filed  an  answer  denying  the 
averments  of  the  petition.  The  court  opened 
the  judgment.  Upon  the  trial  of  the  action 
a  compulsory  nonsuit  was  entered.  On  mo- 
tion to  take  off  the  nonsuit,  Erans,  J.,  filed 
the  following  opinion  In  the  court  below : 

Plaintiff  brings  suit  on  four  promissory  notes 
for  $400  each  dated  February  1,  17,  26,  and 
March  16,  191L,  and  signed  Interstate  Lumber 
Company,  per  W.  A.  Coleman,  treasurer,  made 
to  the  order  of  M.  Lee  Galley  &  Co.,  and  in- 
dorsed. The  defendant  alleges  that  it  is  a  cor- 
poration regularly  organized,  and  that  W.  A. 
Coleman,  treasurer,  had  no  authority  to  issue 
the  promissory  notes  in  question,  tbat  the  notes 
were  without  consideration,  the  Interstate  Lum- 
ber Company  having  never  received  any  of  the 
proceeds  of  the  notes,  and  that  it  was  a  fraud 
and  conspiracy  between  M.  Lee  Gailey,  who  was 
a  stockholder  in  the  defendant  company,  and 
W.  A.  ColemaA,  the  treasurer. 

From  the  evidence  it  appeared  that  the  Inter- 
state Lumber  Company  was  organized  by  vari- 
ous retail  lumber  dealers,  and  that  the  main 
purpose  of  the  Interstate  Lumber  Company  was 
to  purchase  lumber  from  manufacturers  and 
sell  to  the  various  stockholders  at  cost,  and  the 
stockholders  agreeing  to  subscribe  to  the  expense 
of  the  corporation  not  to  exceed  6  per  cent,  of 
the  amount  of  their  purchases.  The  lumber 
company  also  sold  lumber  to  other  than  its 
stockholders  at  the  market  price.  The  sale  of 
the  lumber  to  the  various  stockholders  was 
to  be  for  cash  or  bankable  paper,  and,  by  a  reso- 
lution of  the  board  of  directors,  the  treasurer, 
W.  A.  Coleman,  was  authorized  to  indorse 
checks  and  commercial  paper  of  the  company. 
He  was  the  general  manager  and  purchased  the 
lumber  and  sold  it  to  the  stockholders  and  to 
the  public  in  general. 

Outside  of  the  notes  In  question,  there  were 
only  two  notes  executed  by  this  corporation. 
The  one  was  executed  on  the  authority  of  a 
resolution  of  the  board  of  directors,  and  was 
signed  by  the  president  and  secretary,  and  in- 
dorsed by  several  of  the  directors.  The  other 
was  issued  similar  to  this  note,  the  Interstate 
Lumber  Company,  per  W.  A.  Coleman,  treas- 
urer, and  when  the  fact  that  the  note  was  is- 
sued became  known  to  the  stockholders  and  di- 
rectors of  the  Interstate  Lumber  Company,  one 
of  the  stockholders  took  the  matter  up,  investi- 
gated it  and  became  satisfied  that  the  note  was 
given  for  lumber  purchased  for  the  Interstate 
Lumber  Company,  and  the  note  was  paid.  Out- 
side of  the  acta  which  he  was  especially  author- 
ized to  do,  namely,  the  purchase  and  sale  of 
lumber  and  indorse  the  checks  and  commercial 
paper  of  this  company,  W.  A.  Coleman  was  nev- 
er authorized  to  transact  the  financial  affairs  of 
the  company,  and  none  of  the  other  business 
was  ever  turned  over  to  him. 
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[2-4]  In  the  case  of  Hartzell  v.  Ebbvale  Min- 
ing COm  239  Pa.  e02,  88  Ad.  1093,  our  Su- 
preme Court  haa  laid  down  the  three  circum- 
stances under  which  a  corporation  may  be  held 
liable  for  the  acta  of  an  officer,  although  those 
acts  are  not  especially  authorized  hr  the  by- 
laws or  by  the  board  of  directors:  (1)  Where 
the  corporation  has  received  the  benefit  of  the 
proceeds  of  the  notes  sued  on,  although  irreg- 
ularly executed;  (2)  where  the  previous  course 
of  dealing  of  the  same  irregular  character  be- 
tween the  same  parties  for  a  term  of  years  may 
be  deemed  a  waiver  of  the  by-laws  and  make  the 
corporation  liable  on  its  contract;  and  (3) 
where  the  entire  management  and  control  ol 
the  corporation  is  allowed  to  pass  into  the 
hands  of  one  of  its  officers  who  executes  con- 
tracts in  the  name  of  the  corporation — it  may 
be,  and  often  is,  estopped  by  acquiescence  from 
denying  liability  because  the  by-laws  had  not 
been  observed. 

[5]  Tliis  case  comes  under  none  of  these  ex- 
ceptions. The  corporation  got  none  of  the  pro- 
ceeds of  these  notes.  There  was  no  course  of 
dealing  between  either  the  payee  and  the  in- 
dorsee and  this  corporation.  The  corporation 
had  not  turned  over  to  its  treasurer  the  finan- 
cial affairs  of  the  company  except  the  indorse- 
ment of  notes  and  checks.  These  notes  were 
taken  for  an  existing  indebtedness  of  Galley 
by  the  plaintiff,  and  the  plaintiff  did  not  ad- 
vance anything  at  the  time  that  the  notea  were 
indorsed  to  him. 

The  cburt  refased  the  motion  to  take  off 
the  nonsuit.  Plaintiff  appealed.  Errors  as- 
signed were  In  opening  the  Judgment  and  In 
refusing  to  take  off  the  nonsuit. 

Argued  before  MESTBEZAT,  POTTER, 
STEWART,  MOSOHZISKBB,  and  WAJC- 
LING,  JJ. 

Wm.  B.  Secbrist,  of  Pittsburgh,  for  appel- 
lant. G.  K.  Bobinson  and  A.  H.  Mercer,  both 
of  Pittsburgh,  for  appellee. 

PEB  CUBIAM.  We  ate  not  convinced  that, 
under  the  peculiar  facts  of  this  case,  the 
learned  court  below  abused  its  discretion  In 
opening  the  Judgment  entered  against  the  de- 
fendant company  on  the  application  of  Its 
receiver  and  permitting  him  to  defend  the  ac- 
tion In  a  trial  before  the  court  and  a  Jury 
which  resulted  in  a  Judgment  in  his  favor. 
The  learned  court  was  also  right  In  refusing 
to  take  off  the  nonsuit,  entered  at  the  trial, 
as  appears  by  his  opinion  subsequently  filed. 


In  re  BAUM'S  ESTATa 

Appeal  of  McOLUBKIN. 

(Supreme  Court  of  Pennsylvania.    Jan.  7, 1018.) 

1.  CouitTs  #a»19S— Obphars'  Coubt— Jubib- 
DicnoN. 

The  jurisdiction  of  the  orphans'  court  is 
limited,  and  It  possesses  no  inherent  powers  and 
exercises  onl^  such  as  are  conferred  or  implied 
from  legislation,  and  the  same  is  true  as  to  the 
subjects  of  its  jurisdiction. 

2.  WtLUS  «=»81— REguisiTES. 

The  essentials  to  a  valid  will  entitled  to  pro- 
bate are  that  it  be  executed  according  to  stat- 
utory requirements,  and  that  it  be  the  free  act 
of  one  having  a  sound,  disposing  mind,  memory, 
and  understanding. 
8.  Wills  «=>215— Probats— Inqtjibt. 

Such  essentials  are  purely  questions  of  fact, 
and  are  proper  matters  of  inquiry  before  the  reg- 


ister, and,  when  they  affirmatively  appear,  tbe 
right  to  have  the  paper  admitted  to  probate  is 
fully  established. 
4.  Wills  €=»81  —  Validitt  —  Inopekativk 

Pbovisionb. 
However  inoperative  a  will  ma^  be  with 
respect  to  some  of  its  provisions  yet  if  executed 
pursuant  to  the  requirements  of  the  statute  and 
the  testator  is  of  testamentary  capacity  it  is  a 
valid  will. 
6.  Wills  «=»356  —  Appeal  fboh  Rkoisteb— 

"Validity." 
Since,  under  Act  March  15,  1832  (P.  L.  138) 
I  13,  providing  that  whenever  a  caveat  shall 
be  entered  against  the  admission  of  any  testa- 
mentary writing  to  probate  and  the  person  en- 
tering it  shall  allege,  as  the  ground  thereot  "any 
matter  of  fact  touching  the  validity  of  socli 
writing,"  it  shall  be  lawful  for  the  register  tu 
have  an  issue  directed  thereon,  appeal  from 
decree  of  the  register  to  the  orphans'  court  is 
conditioned  upon  alleging,  as  a  ground  thereof, 
some  matter  of  fact  touching  the  validity  of 
such  writing,  where  a  son  was  bom  to  testator 
in  January,  1912,  and  testator  died  in  1916,  and 
his  will,  written  by  his  own  hand,  bearing  date 
August  2,  1911,  and  leaving  all  his  property  to 
his  wife,  was  duly  probated,  the  orphans'  court 
had  no  jurisdiction  over  an  appeal  by  the  widow 
from  the  decree  admitting  the  will  to  probate, 
alleging,  as  sole  ground  for  appeal,  that  al- 
though the  will  asserted  that  the  date  of  its  ex- 
ecution was  August  2,  1911,  it  was  in  fact  ex- 
ecuted August  3, 1912,  and  praying  that  the  pro- 
bate be  set  aside,  and  that  the  wUl  be  probated 
anew  as  of  August  3.  1912 :  for,  although  the 
statute  as  to  birth  of  a  child  to  testator  after 
execution  of  a  will  not  providing  for  the  child 
would  render  the  will  inoperative  as  to  the  son, 
born  in  1912,  if  the  date  of  the  will  was  1911, 
this  did  not  raise  a  question  touching  the  "va- 
lidity" of  the  will,  which  includes  only  ques- 
tions of  the  genuineness  of  the  instrument  and 
the  testamentary  capacity  of  the  testator,  in- 
cluding his  freedom  from  all  restraint  and  un- 
due influence,  and  not  questions  as  to  the  opera- 
tion of  the  will. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series.  Validity.] 

Appeal  from  Orphans'  Court,  Allegheny 
County. 

John  E.  McGlurkln,  guardian  pf  Richard 
B.  Baum,  a  minor,  appeals  from  a  decree  of 
the  orphans'  court,  reversing  a  decree  Of  the 
register  of  wills  fixing  the  date  of  the  exe- 
cution of  the  will  of  Bichard  B.  Baimi,  de- 
cc&scd     Rfivcrscd 

Argued  before  MBSTREZAT,  POTTBIl. 
STEWART,  MOSCHZISKER,  and  WAL- 
UNO,  JJ. 

H.  W.  Mitchell  and  James  W.  Collins,  both 
of  Pittsburgh,  for  appellant  Thomas  M. 
Marshall,  Wm.  McO.  Herron,  and  Thomas 
M.  Marshall,  Jr.,  all  of  Pittsburgh,  for  ap- 
pellee. 

STEWART,  J.  Richard  B.  Baum  died  tes-  j 
tate  January  17,  1916,  leaving  to  survive  him 
a  widow  and  one  son,  Richard  B.  Baum.  Tbe 
will  of  the  testator,  written  by  his  own  hand, 
bearing  date  the  2d  day  of  August,  1911,  was 
duly  probated  by  the  register  of  wills  Feb-  I 
ruary  4,  1916.  By  this  will  the  testator  gave 
bis  entire  estate  to  his  wife,  and  appointed 
her  the  executrix.  Testator's  son,  Richard  ; 
B.,  was  bom  January  15,  1912,  a  little  more 
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tban  four  months  after  the  date  appearing  In 
the  will  as  the  date  of  Its  execution.  The 
widow,  Eugenia  Haybum  Baum,  on  the  6th 
of  April,  1916,  appealed  from  the  register's 
decree  admitting  the  will  to  probate,  and 
praying  that  the  probate  of  the  will  be  set 
aside,  on  the  ground  that,  notwithstanding 
*  the  will  asserts  that  August  2,  1911,  was  the 
date  of  Its  execution,  it  was  in  point  of  fact 
executed  on  August  2,  1912,  and  that  it  be 
Iffobated  anew  as  of  August  2,  1912.  To  this 
petition  the  guardian  of  the  son  made  answer, 
denying  the  Jurisdiction  of  the  court  to  ad- 
Jndicate  the  matter  averred  In  the  petition, 
and  denying  all  knowledge  of  the  actual  date 
of  the  execution  of  the  will.  After  hearing 
proofs  and  allegations,  no  issue  having  been 
requested,  the  orphans'  court  entered  the  fol- 
lowing decree: 

"And  now,  March  26, 1917,  the  court  being  of 
opinion  that  the  decree  entered  February  26, 
1917,  should  more  fnllj  state  its  conclusions,  it 
is  hereby  ordered,  adjudged,  and  decreed  that 
said  decree  be  vacated  and  set  aside,  and  in 
lien  thereof,  upon  consideration  of  the  plead- 
inin,  testimony  taken,  and  argument  by  counsel, 
it  is  ordered,  .adjudged,  and  decreed  as  follows, 
to  wit:  First,  that  the  probate  of  the  will  of 
Richard  B.  Baum,  as  of  the  date  of  August  2, 
1911,  be  opened,  and  that  said  probate  is  hereby 
reToked ;  second,  that  the  evidence  offered  In 
this  court  is  sufficient  to  prove  the  execution  of 
the  will  of  said  decedent  as  of  the  date  of  Au- 
gust 3,  1912,  and  after  the  birth  of  his  son ; 
third,  that  after  the  execution  of  the  said  will 
and  the  birth  of  his  son,  the  testator  republished 
the  same  paper  writing  as  his  last  will  and  tes- 
tament; fourth,  that  the  costs  of  this  appeal 
be  paid  out  of  the  funds  of  the  estate ;  and  it 
is  further  ordered,  adjudged,  and  decreed  that 
a  certified  copy  of  this  decree  be  filed  as  part 
of  the  probate  of  said  will  and  be  recorded  by 
the  register  of  wills  in  the  proper  will  book. 
This  decree  and  the  probate  of  the  said  will 
to  have  the  same  force  and  effect  as  if  the  said 
original  paper  writing  had  been  dated  on  the 
3d  day  of  August,  1912." 

The  ^ect  of  this  decree,  if  sustained,  must 
be  to  disinherit  the  son  who,  by  his  guardian, 
Is  here  the  appellant,  since,  by  the  will,  if 
bom  prior  to  Its  execution,  he  takes  nothing, 
whereas,  if  bom  subsequent,  the  statatory 
rule  will  prevail,  which  provides  tliat: 

"When  any  person  shall  make  his  last  wQI  and 
testament,  and  afterwards  shall  marry  or  have 
a  child  or  children  not  provided  for  in  such  will 
and  die,  leaving  a  widow  and  child,  and  either 
a  widow  or  child  or  children,  although  such 
diild  or  children  be  bom  after  the  death  of  their 
father,  every  such  person,  so  far  as  shall  regard 
the  widow  or  child  or  children  after-bom,  shall 
be  deemed  and  construed  to  die  intestate,"  etc. 

[1]  We  are  met  at  once  with  the  question 
of  the  jurisdiction  of  the  court  in  the  pro- 
ceeding adopted  to  entertain  the  appeal  The 
jurisdiction  of  the  orphans'  court,  as  said 
la  Shollenberger's  Appeal,  21  Pa.  337,  is  lim- 
ited. If  r^ard  be  had  to  derivation  of  its 
powers,  for  it  possesses  none  Inherently  and 
exercises  such  only  as  are  conferred  or  im- 
plied from  legislatl(Hi;  and  it  is  true  also 
as  to  the  subjects  of  its  jurisdiction,  for 
these  are  set  down  in  the  statutes.  Strange 
to  say,  neither  in  the  opinion  filed  by  the 
learned  judge  of  the  orphans'  court  who  pre- 


sided at  the  hearing,  nor  in  the  <9ini<Hi  filed 
by  the  other  two  judges  who  sat  in  review 
of  the  case  upon  exceptions  filed,  do  we  find 
any  reference  to  this  very  serious  question. 
Jurisdictional  power  seems  to  have  been  as- 
sumed by  the  court  and  the  parties  to  the 
litigation.  We  shall  endeavor  to  point  out 
as  briefly  as  we  can  8U<A  features  of  the  case 
as  remove  it  beyond  the  jurisdiction  of  the 
orphans'  court 

[2-Sl  The  ri^t  of  appeal  from  a  decree 
admitting  a  will  to  probate  is  conferred  by 
section  13  of  the  act  of  March  15,  1832  (P. 
L.  138),  in  which  it  is  provided  that: 

"Whenever  a  caveat  shall  be  entered  against 
the  admission  of  any  testamentary  writing  to 
probate,  and  the  person  entering  the  same  shall 
allege  as  the  groun'd  thereof  any  matter  of  fact 
touching  the  validit]/  of  tuoh  leriting.  It  shall  be 
lawful  for  the  register,  at  the  request  of  any 
person  interested,  to  issue  a  precept  to  the  court 
of  common  pleas  of  the  respective  county,  di- 
recting an  issue  to  be  formed  upon  the  said  fact 
or  facts,  and  also  upon  such  others  as  may  be 
lawfully  objected  to  the  said  writing." 

The  essentials  to  a  valid  will — and  by 
this  we  mean  a  will  entitled  to  probate — are: 
First,  that  it  be  executed  according  to  stat- 
utory requirements;  second,  that  It  be  the 
free  act  of  one  having  a  sound  and  dispos- 
ing mind,  memory,  and  understanding. 
These,  being  questions  of  fact  purely,  are 
proper  matters  of  inquiry  before  the  regis- 
ter. When  they  affirmatively  appear,  the 
rlj^t  to  have  the  paper  admitted  to  probate 
has  been  fully  established.  Following  the 
probate,  it  is  the  right  of  any  one  interested 
to  appeal  from  the  decree  of  the  register  to 
the  orphans'  court.  One  condition  of  such 
appeal,  however,  is  tliat  the  party  demand- 
ing it  shall  allege  as  the  ground  thereof 
some  matter  of  fact  touching  the  validity  of 
such  writing.  In  the  present  case  the  one 
and  only  ground  alleged  in  support  of  the 
appeal  was  that  the  will  in  question,  though 
at  the  conclusion  It  recites,  "Witness  my 
hand  and  seal  this  2d  day  of  August,  year 
1911,"  and  was  probated  as  written,  was 
nevertheless  in  fact  executed  on  the  3d  day 
of  August,  1912.  If  such  averment  can  be 
sustained,  it  must  follow  that  the  testator's 
son.  In  whose  behalf  the  appeal  is  taken, 
having  been  bom  January  15,  1912,  was  not 
an  after-bom  child,  but  was  in  being  when 
the  will  was  executed,  and  therefore  as  to 
him  the  thirteenth  section  of  the  act  of 
March  16,  1832  (P.  L.  138),  is  without  appli- 
cation, and  the  mother  would  be  entitled  to 
the  entire  estate.  Does  such  circumstance, 
if  established,  touch  "the  validity  of  the 
will"?  The  probate  is  assailed  on  no  other 
ground ;  the  genuineness  of  the  will  is  ad- 
mitted, as  is  the  testamentary  capacity  of 
the  testator,  which  includes  as  well  his  free- 
dom from  all  restraint  or  undue  influence. 
With  these  facts  established  and  undisputed, 
what  was  there  then  left  that  the  orphans* 
court  had  jurisdiction  to  inquire  into?  The 
validity  of  the  will?    Certainly  not,  in  view 
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of  these  admlssioiu,  for  tbey  embrace  every- 
thing that  enters  Into  the  question  of  valid- 
ity, everything  that  could  have  been  Inquired 
into  before  the  register  in  order  to  lay 
ground  for  an  appeal  from  his  decree.  Let 
the  contention  that  the  testator  made  a  mis- 
take in  the  date  of  the  execution  of  the  will 
be  admitted,  how  does  such  mistake  affect 
the  validity  of  the  will?  It  was  right  here 
that  the  court  below  made  the  fatal  error 
of  falling  to  distinguish  between  invalidity 
and  partial  Inoperativeness.  However  in- 
operative a  will  may  be  with  respect  to  some 
of  its  provisions,  If  executed  in  accordance 
with  the  requirements  of  the  statute  and  the 
testator  be  of  testamentary  capacity,  it  is 
nevertheless  a  valid  will.  Many  apt  Illus- 
trations here  occur.  A  testator  by  his  will 
makes  a  charitable  bequest,  but  dies  within 
a  month  following  the  execution  of  the  will ; 
the  will  is  not  invaUd  for  such  reason,  but  is 
simply  Inoperative  as  to  the  charitable  be- 
quest, and  even  that  is  not  a  question  for 
the  register.  A  testator  by  his  will  devises 
real  estate,  or  bequeaths  sometblag  which 
after  the  execution  of  the  will  he  disposes 
of,  such  circumstance  does  not  Invalidate 
the  will,  but  simply  makes  the  will  inopera- 
tive to  that  extent  The  cases  we  cite  be- 
low put  this  beyond  dispute.  In  Hegarty's 
Appeal,  75  Pa.  503,  on  page  514,  Mr.  Jus- 
tice Sharswood,  in  discussing  the  act  of 
March  15,  1832  (P.  D.  135),  which  we  have 
above  quoted,  says: 

"The  langiinKe  of  this  section  would  seem  at 
first  blush  to  include  the  case  of  any  invalidity 
arisinK  from  a  matter  of  fact,  yet  the  form  of 
the  precept  which  follows  shows  evidently  that 
the  Legislature  bad  in  view  only  such  matters 
of  fact  as  enter  into  the  question,  whether  the 
alleged  testamentary  writing  was  in  truth  the 
wiU,  the  expression  of  the  mind  of  the  testator, 
not  whether  its  provisions  were  lawful  or  un- 
lawful. The  form  of  the  precept  prescribed 
recites  that  "E.  D.  has  objected  before  our  said 
register,  that  the  said  writing  was  procured  by 
duress  and  constraint,'  stating  'the  matters  of 
fact  objected,'  and  directing  that  'an  issue  there- 
in may  be  formed  upon  the  merits  of  the  contro- 
versy. Taking  the  whole  of  these  provisions,  it 
might  very  naturally  be  inferred  that  it  was 
thought  that  every  controversy  of  this  charac- 
ter must  relate  to  the  whole  of  the  testamentary 
writing  propounded  as  a  will.  Yet  in  the  reason 
of  the  thing,  duress  and  fraud  may  relate  only 
to  a  single  clause,  and  even  incapacity  arising 
from  monomania  may  infect  only  part  of  the  dis- 
position, and  there  would  be  no  ground  of  policy 
or  principle  of  law  which  ought  to  strike  down 
the  whole  instrument  on  that  account.  Accord- 
ingly, nothing  is  better  settied  in  England  than 
that  the  ordinary  or  ecclesiastical  court  has  ex- 
clusive jurisdiction  of  the  question,  whether  any 
particular  clause  is  really  a  part  of  the  wiU 
of  the  testator.  This  was  solemnly  determined 
by  the  House  of  Lords,  the  court  of  last  resort, 
in  Allen  v.  McPherson,  1  H.  of  L.  191.  That 
was  an  appeal  from  the  decree  of  the  Lord 
Chancellor,  dismissing  a  bill  for  want  of  juris- 
diction, which  set  up  that  a  particular  clause  in 
the  will  had  been  inserted  through  a  fraud  prac- 
ticed upon  the  testator.  It  was  held  that  it  was 
exclusively  within  the  province  of  the  ecclesias- 
tical court  to  determine  what  was  the  will  of  the 
testator,  and  whether  the  clause  in  question 
formed  a  part  of  it,  and  their  determination  of 


that  question  by  the  admission  of  the  paper  to 
probate,  with  or  without  that  clause,  was  not 
open  to  be  re-examined  in  any  other  court  or 
proceeding.  •  •  •  There  is  a  dictum  in  Rudy 
V.  Ulrich,  69  P.  F.  SmiUi.  183,  8  Am.  Rep.  238. 
that  *a  will  propounded  for  probate  may  be  con- 
tested in  whole  or  in  part.'  That,  however,  is 
a  mere  dictum,  grounded  on  the  Enelish  cases, 
and  expressing  merely  the  opinion  of  the  judce 
delivering  the  judgment,  and  not  the  ratio  deci- 
dendi of  the  cause.  Nor  is  it  necessary  abso- 
lutely to  decide  the  question  here.  We  may  as- 
sume that  where  the  contest  is  whether  a  partic- 
ular clause  really  forms  a  part  of  the  will  o£  the 
testator,  as  in  the  case  ot  a  fraudulent  inser- 
tion or  introduction,  a  legacy  procured  by  da- 
ress,  ♦  •  •  which  are  instances  falling  strict- 
ly within  the  issue  devisavit  vel  non,  it  is  in 
the  power  of  the  register  to  grant  probate  of 
the  rest  of  the  paper  without  such  clause  as 
forming  in  truth  no  part  of  the  will.  But  it 
certainly  does  not  follow  from  this  that  his  ju- 
risdiction extends  to  deciding  upon  the  validity 
of  any  disposition  upon  any  other  ground  than 
that  it  is  not  in  truth  the  voluntary  act  of  the 
testator,  even  though  such  validity  may  depend 
upon  some  extraneons  matter  of  fact.  In  Bax- 
ter's Appeal,  1  Brewster,  451-460,  it  was  said, 
in  the  opinion  of  the  court,  that  'thoueii  a  writ- 
ing propounded  as  a  will  may  contam  one  or 
more  dispositions  of  property  unlawful  or  void 
for  any  reason,  it  by  no  means  follows  that  it 
is  not  to  be  admitted  to  probate.  It  may  con- 
tain other  useful  provisions  not  at  all  affected 
by  the  cause  of  the  alleged  invalidity.'  " 

Coates  V.  Hughes,  3  Bin.  498,  is  there  di- 
ed. In  Broe  v.  Boyle,  108  Pa.  78,  it  is  said 
by  Mercur,  Chief  Justice: 

"It  is  true  the  register's  jurisdiction  in  the 
probnte  of  wills  is  confined  to  the  question 
whether  the  paper  has  been  legally  executed  as 
the  will  of  the  testator.  It  does  not  determine 
his  titie  to  the  property,  nor  his  power  to  de- 
vise or  bequeath  the  same  at  the  time,  nor  in 
the  manner  indicated  by  the  wilL  Hence  it  was 
held,_  in  Hegarty's  Appeal,  25  P.  F.  Smith, 
503,  in  case  of  a  devise  for  a  religions  nse,  ana 
the  testator  died  within  a  month  after  the  date 
of  the  will,  the  heirs  at  law  of  the  testator  were 
not  concluded  by  the  act  of  1S.56  from  claimin? 
the  property  thus  devised,  althouph  no  caveat 
or  action  at  law  was  entered  within  five  years 
after  the  probate  ot  the  will.  The  probate  doej 
not  give  additional  power  to  do  an  act  whioh 
the  testator  was  not  authorized  to  perform,  but 
makes  conclusive  such  a  disposition  of  bis  prop 
erty  as  he  was  authorized  to  devise,  and  did 
devise,  according  to  the  forms  of  law." 

A  more  recent  case,  and  one  quite  as  di- 
rectly in  point,  is  that  of  Owens  v.  Haines, 
199  Pa.  137,  48  Atl.  859,  a  case  peculiarly 
appo.site  here  because  of  resemblance  on  Its 
facts,  although  It  was  an  action  in  eject- 
ment A  testatrix  by  her  will  had  devised 
her  entire  estate  to  her  husband.  The  plain- 
tiff in  the  ejectment  was  an  after-bom  and 
only  child  of  testatrix  and  unprovided  for 
in  the  will.  The  will  had  been  probated  as 
written.  Suit  was  subsequently  instituted 
by  the  after-born  child  to  recover  against 
the  husband's  alienee.  A  recovery  by  the 
plaintiff  in  the  court  below  was  sustained  by 
this  court  in  an  opinion  delivered  by  the 
present  Chief  Justice,  which  covers  every 
aspect  of  the  present  case.  We  quote  from 
the  opinion  (199  Pa.  on  page  141,  48  AtL  on 
page  860): 

"The  will  of  appellee's  mother  was  admittea 
to  probate  on  January  22,  1882.    This  suit  was 
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brought  Jannary  12,  1900,  and,  no  appeal  hav- 
ing been  taken  from  the  decree  of  probate  with- 
in five  years,  as  provided  in  the  act  of  April 
22,  1856  (P.  Lw  532>,  the  further  objection  is 
made  to  the  appellee  s  right  to  recover  that  the 
devise  to  Uie  father  had  become  absolute  and 
the  property  had  passed  under  his  will,  as  there- 
in directed.  The  paper  presented  to  the  regis- 
ter for  probate  as  the  will  of  Ahi  C'  Shaw 
was  her  will,  and  that  oficer  could  not  have  re- 
futed to  admit  it  to  probate.  It  had  not  been 
revoked  by  the  birth  of  the  appellee,  but  was 
still  the  will  of  the  mother,  the  provisions  of 
which,  however,  did  not  affect  the  appellee,  nor 
her  right  to  inherit  all  the  real  estate  ot  the 
testatrix,  subject  to  the  life  estate  of  the  hus- 
band and  father.  There  was  therefore  nothing 
in  the  decree  of  the  register  admitting  this  will 
to  probate  from .  which  the  appellee  could  or 
should  have  appealed.  It  was,  we  repeat,  the 
will  of  her  mother  when  admitted  to  probate,  is 
eo  to-day,  and  always  will  remain  such,  except 
as  to  her  child,  as  to  whom,  in  the  words  of  the 
statute,  she  died  intestate.  Within  the  five 
years,  or  after,  at  any  time,  the  child,  in  disre- 
gard of  this  will,  of  no  effect  as  to  her,  could 
have  claimed,  and  can  claim,  from  the  mother's 
estate  what  the  intestate  laws  gave  her.  Its 
probate  was  for  the  register.  Its  effect,  under 
the  statute,  is,  at  all  times,  for  the  court  in 
which  that  question  may  arise."  <The  italics 
are  our  own.) 

In  the  light  of  these  express  authorities  to 
the  contrary,  bow  can  it  be  argued  that  this 
win  was  invalid  because  of  the  mistake  in 
the  date  of  its  execution,  even  admitting  this 
to  be  the  case,  and  that  any  such  circum- 
stance gave  Jurisdiction  to  the  orphans'  court, 
on  appeal  from  the  register's  decree,  to  re- 
voke the  probate?  Adopting  the  language  of 
the  court  In  the  case  last  cited,  it  is  too  clear 
for  discussion  that  there  was  nothing  In  the 
decree  of  the  register  admitting  the  will  to 
probate  from  -which  the  appellee  could  or 
should  have  appealed ;  it  was  the  wlU  of  the 
testator  when  admitted  to  probate,  is  so 
to-day,  and  always  will  remain  such,  except 
as  to  her  child,  as  to  whom,  in  the  words  of 
the  statute,  she  died  intestate.  It  follows 
that  the  mother's  petition  for  an  appeal  from 
the  probate  of  this  will  should  have  been 
dismissed. 

Another  feature  of  this  case  calls  for  re- 
mark only  as  showing  how  the  first  mistake 
of  law  which  we  have  heretofore  discussed 
led  to  a  still  more  unwarranted  assumption 
of  authority.  The  decree  entered  by  the 
court  revokes  the  probate  of  the  will,  on  the 
ground  that  as  proven  it  is  not  the  will  of 
the  testator  because  it  was  not  executed  on 
the  day  that  It  purports  to  have  been  execut- 
ed; it  not  only  revokes  the  probate,  but  it 
directs  that  the  same  paper  be  reprobated 
with  a  change  of  date  so  as  to  avoid  the  op- 
eration of  the  fifteenth  section  of  the  act  of 
April  8,  1833  (P.  L.  251),  by  taking  the  appel- 
lant oat   of  the  class   of  after-born  chil- 


dren. It  was  Quite  bad  enough  to  revoke 
the  probate  of  a  will  which  It  would  have 
been  manifest  error  for  the  register  to  re- 
fuse, but  upon  what  conceivable  principle 
can  it  be  asserted  that  the  orphans'  court, 
having  revoked  the  probate,  had  Jurisdic- 
tion to  direct.  In  its  stead,  the  probate  of 
a  will  made  by  the  direction  of  the  court  aft- 
er testator's  death,  and  which  he  never  in 
hla  lifetime  signed?  That  Is  what  the  pro- 
ceeding comes  to.  If  the  court  had  power  to 
direct  the  probate  of  a  will  in  which  it  had 
changed  the  date  of  execution  from  that  ap- 
pearing in  the  will  to  another,  It  Is  impoB- 
slble  to  see  what.  If  any,  limitation  can  be 
placed  to  the  exercise  of  such  power.  Why 
may  it  not  extend  to  a  change  in  the  dis- 
positive provisions  of  the  wUl?  The  will  as 
probated  was  either  the  last  will  of  the  tes- 
tator, OP  it  was  not  If  the  latter,  it  was  a 
worthless  piece  of  paper  into  which  no  life 
or  totes  could  be  infused  by  any  Judicial  de- 
cree; if  the  former,  it  was  sacred  frcmi  all 
Interference,  except  as  some  of  fts  provisions 
were  interdicted  by  legislation,  and  these  lat- 
ter, even  though  unenforceable,  remained 
part  of  the  will,  and  do  not  in  any  way  make 
it  any  the  less  the  proper  subject  for  probate. 
"It  would,  perhaps,"  says  Sharswood,  J.,.  In 
WiUard's  Appeal,  65  Pa.  265,  "be  a  very  con- 
venient practice  Immediately  upon  the  death 
of  a  decedent  to  have  all  possible  questions 
which  might  arise  upon  the  construction  of 
bis  will,  and,  in  the  settlement  and  distribu- 
tion of  his  estate,  settled  by  a  decree  of  the 
orphans'  court  in  limine,  and,  by  way  of  an- 
ticipation and  by  an  appeal  to  the  Supreme 
Court  from  such  a  decree,  have  a  final  and 
conclusive  determination  of  the  subject.  It 
would  certainly  save  counsel  a  great  deal  of 
responsibility  in  giving  advice.  But  the  acts 
of  assembly  which  confer  Jurisdiction  on  the 
orphans'  court  may  be  searched  in  vain  for 
any  such  iwwer.  Without  authority  so  de- 
rived we  must  say  that  the  decree  below  or 
in  this  court  on  appeal  would  be  inconclu- 
sive and  possibly  a  snare.  It  would  not  be 
binding  upon  any  of  the  parties;  certainly 
not  upon  those  of  them  not  sui  Juris.  Con- 
sent cannot  give  Jurisdiction.  Any  opinion 
which  we  should  express  upon  the  proper 
construction  of  this  will  in  this  appeal  woitld 
be  merely  extrajudicial." 

The  fears  expressed  by  counsel  that,  ex- 
cept as  this  proceeding  be  available  in  such  a 
controversy  as  this,  the  truth  can  never  be 
inquired  into  and  the  end  of  Justice  attain- 
ed, will  all  disappear  upon  a  careful  study 
of  the  cases  we  have  cited  in  this  opinion. 

The  decree  is  reversed. 
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SIKORSEI  T.  PHILADELPHIA  ft  R,  RY. 
CO. 

(Supreme    Court   of   PennsylTania.      Feb.    11, 
1918.) 

1.  Triai.   <8=>27&— BxoBFTion'   to   Chargb— 
Reasons. 

Act  May  11,  1911  (P.  L.  2T9),  relating  to 
the  taking  of  a  general  exception  to  the  charge, 
does  not  demand  a  minute  particularization, 
though  it  does  require  that  the  reasons  be  given, 
and  grants  a  remedy  under  which  the  trial 
judge  cannot  arbitrarily  prevent  the  notation 
of  a  general  exception,  and  guards  against  the 
abuse  of  such  remedy  by  compelling  the  grounds 
of  an  objection  be  stated  in  a  genej;al  way. 

2.  Afpeax,  and  Ebrob  ®=>274(5)— 'Kxchfiion 
TO  Chabge— SOOPB. 

'  On  a  general  exception  taken  under  Act  May 
11,  1911  (P.  L.  279),  relating  to  the  taking  of 
exceptions,  the  appellant  may  assign  all  er- 
rors which  by  liberal  interpretation  can  be 
proi>erly  said,  either  to  fall  within  or  to  be 
suggested  by  the  reasons  stated  when  taking 
the  exception,  and  also  such  controlling  funda- 
mental errors  of  law  as  could  be  reviewed, 
though  not  called  to  the  attention  of  the  court 

3.  Tbial  ig=273,  277— Exception— Ruut  or 

COUBT— VaUDITT. 

Rule  140  of  the  common  pleas  courts  of 
Philadelphia  county,  providing  that  exceptions 
to  the  charge  shall  be  made  before  the  jury 
retires,  and  shall  explicitly  state  the  parts  of 
the  charge  to  which  the  exceptions  are  taken, 
does  not  coincide  with  Act  May  11,  1911  (P.  L. 
279),  relating  to  the  taking  of  exceptions,  in  so 
far  as  it  requires  the  exceptions  to  explicitly 
state  the  parts  of  the  charge  objected  to,  and 
requires  them  to  be  made .  before  the  jury  re- 
tires, and  to  that  extent  is  invalid. 

4.  Appeai,  and  Ebbob  «=»263(1)— Bxcbption 
to  Cbabge — Necessitt. 

Assignments  of  error  complaining  of  a 
charge  were  faulty,  where  they  were  not  sup- 
ported by  either  a  general  or  special  exception. 

6.  Appeal  and  Erbob  €=>500(4)— Rbcobd— 
Request  por  Wbitten  Cbarob. 
Assignments  of  error,  complaining  ot  a 
charge,  were  faulty,  where  there  was  no  re- 
quest of  record  to  reduce  the  charge  to  writing 
and  have  it  filed. 

6.  Appeal  and  Ebbobi  «s>730(2)  —  Absion- 
MBNTS  OF  Error— Instructions. 

Assignments  of  error,  complaining  of  the 
charge,  are  faulty,  where  in  the  complaint  of 
die  charge  as  a  whole  It  was  not  quoted  ipsis- 
Bimis  verbis. 

7.  Appeal  and  Ebbob  *=»732— Assignments 
or  BBB0B^— Refusal  to  Gbant  New  Tbial. 

An  assignment  of  error,  complaining  of  the 
refusal  to  grant  a  new  trial,  failing  to  set 
forth  the  motion,  the  reasons  assigned,  or  the 
order  of  the  court,  was  defective. 

8.  Railboads  9=»34S(3)  —  Injury  at  Crosb- 
IN  O— J  V  dqiient— E  viden  ce. 

Evidence,  in  an  action  for  Injury  to  plaJn- 
titf,  a  passenger  In  an  automobile,  driven  by 
its  owner,  when  the  safety  gates  at  a  grade 
croesing  were  suddenly  lowered  on  the  automo- 
bile, held  to  sustain  a  judgment  for  plaintiff. 

9.  Railboads  4='345(4)— Vabiance— Matbbi- 

AUTT. 

In  such  action,  where  the  statement  of 
claim  alleged  that  the  automobile  collided  with 
tlie  gates,  and  that  the  plaintiff  was  thrown 
out,  proof  that  the  gates  closed  down  on  the 
automobile,  and  that  plaintiff,  in  trying  to  get 
ont,  collapsed,  fell  to  the  ground,  and  was  in- 


jured, was  an  immaterial  Tarianco,  where  tbe 
real  cause  of  the  injury  waa  the  negligent  dot- 
ing of  the  gates. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Trespass  to  recover  damages  for  personal 
Injury  by  Mary  Sikorskl,  by  her  next  frleod, 
Anthony  Sikorskl,  against  the  Philadelphia 
&  Reading  Railway  Company.  Judgment 
for  plaintiff  and  defendant  appeals.  Af- 
firmed. 

From  tbe  record  it  appeared  that  at  the 
end  of  the  charge  to  the  jury,  tlie  following 
colloquy  took  place  between  court  and  coun- 
sel: 

"Mr.  Mason:  TTill  your  honor  grant  me  an 
exception  to  declining  my  point,  and  a  general 
exception  to  the  charge? 

"Mr.  Meagbor:  I  object  to  a  general  excep- 
tion. 

"The  Court:  Is  there  anything  specific  in 
my  charge  to  which  you  take  exception? 

"Mr.  Mason :    No,  not  that  I  care  to— 

"Mr.  Meagher :  I  submit,  may  it  please  the 
court,  that  I  am  entitled  to  have  his  objections 
to  your  charge  specified  so  that  I  may  meet 
them. 

"The  Court:  Or  that  I  may  correct  any  er- 
ror, if  I  have  made  any. 

"Mr.  Mason :  I  ask  for  a  general  exception 
at  this  time  without  assigning  any  reason  for  it 

"Mr.  Meagher:  Ami  I  object  to  it.  He  mns: 
brinir  to  the  attention  of  the  court  any  inadi^ 
quncies  of  instruction  or  alleged  errors  of  law 
or  of  fact 

"The  Court:  It  would  be  better,  it  seems  to 
me,  if  you  were  to  direct  my  attention  to  any 
inaccuracy  that  you  may  have  discovered,  so 
that,  if  I  have  made  any  mistake,  I  will  have  an 
opportunity  to  correct  it,  and,  in  that  way,  pre- 
sent the  case  to  the  jury,  so  that,  when  they 
have  finished  their  d^iberations,  the  question!! 
will  have  been  decided  by  them  according  to 
the  real  facts  as  applied  to  correct  law, 

"Mr.  Mason :  I  don't  care  to  make  any  spe- 
cific objections. 

"The  Court:  There  is  an  act  of  assimbly 
which,  as  I  understand  it,  never  havini;  read 
it,  says  that  counsel  is  entitled  to  a  peneral 
exception  upon  merely  asking  for  it,  and  I  sup- 
pose I  will  have  to  obey  the  act  and  grant  the 
general  exception. 

"Mr.  Meagher :  Your  honor  won't  decide  the 
question  now,  I  hope.  You  will  note  my  ob- 
jection to  the  granting  of  a  general  exceptkm. 
and  we  can  dispose  of  it  at  another  time. 

"The  Court:  Yes ;  I  think  that  would  be  a 
good  plan  under  the  circumstances." 

The  question  as  to  whether  or  not  a  general 
exception  to  the  charge  should  be  noted 
was  argued  subsequently  in  the  court  below, 
and  no  general  exception  was  allowed  to  de- 
fendant. Rule  140  of  the  common  pleas 
courts  of  Philadelphia  county  proTides: 

"Exceptions  to  the  charge  shall  be  made  be- 
fore the  jury  retires,  and  shall  state  explicitly 
the  parts  of  the  charge  to  which  exceptions  are 
taken." 

Other  facts  appear  In  the  opinion  of  the 
Supreme  Court. 

Verdict  for  plaintiff  for  $6,000,  and  judg- 
ment thereon.    Defendant  appealed. 

Before  BROWN,  C.  J.,  and  POTTER. 
STEWART,  MOSCHZISKER,  and  FRAZER, 
JJ. 


4E3For  other  owes  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Dlgesta  and  ladexu 
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Wm.  Clarke  Mason,  of  Pblladelpbia,  for 
in[)ellant.  Tbomas  J.  Meagher,  of  Pblla- 
delpbia, for  aK>eUee. 

MOSCHZISEkER,  J.  The  present  suit  was 
brongbt  In  trespass  to  recover  for  personal 
injuries;  tbe  verdict  favored  plaintiff,  and 
Judgment  was  entered  accordingly;  defend- 
ant has  appealed.  The  assignments  of  error 
complain  of  the  charge,  the  declination  of 
binding  instructions  and  refusal  of  judgment 
n.  o.  ▼.  for  defendant,  and,  lastly,  the  refusal 
to  grant  a  new  trial.  At  argument  In  this 
court,  the  appellee  moved  to  quash  several 
of  the  assignments,  thereby  raising  a  nice 
point  of  practice,  which  we  shall  first  discuss 
and  determine. 

[1, 2]  Section  2  of  tbe  Act  of  May  U,  19U 
(P.  Ia  279,  280),  provides  that: 

"Exceptions  may  be  taken,  without  allow- 
ance by  the  trial  judge,  to  any  part  or  all  of 
the  charge,  or  to  the  answers  to  points,  for 
any  reason  that  may  be  alleged  regarding  the 
same  in  the  hearing  of  tho  court,  before  the  jury 
retires  to  consider  its  verdict,  or,  thereafter, 
by  leave  of  the  court." 

This  act  Is  entitled,  "An  act,  relating  to 
the  time  and  manner  of  taking  exceptions," 
etc,  and,  thereunder,  the  question  is:  When 
the  record  shows  that,  atthough  requested  so 
to  do  by  the  trial  Judge,  tne  appellant  refused 
to  state  leasons  for  a  general  exception  to 
the  diarge,  and,  upon  that  ground,  no  excep- 
tion was  formally  noted,  will  assignments  of 
error  complaining  of  parts  of  tbe  charge,  not 
specially  excepted  to,  be  considered  on  ap- 
peal? 

It  was  early  decided,  under  l^slation 
prior  to  1011,  that  one  might  take  a  general 
exception  to  a  charge  without  at  the  time 
particularly  specifying  the  error  complained 
of  (CurtlB  V.  Winston,  186  Pa.  492,  40  AU. 
786);  but  tbe  relevant  statutes  then  before 
tbe  ccnirt  contained  no  such  provision  as 
that  Just  quoted  from  tbe  act  of  1911,  supra. 
While  this  latter  statute  provides  that,  "upon 
request  of  counsel,"  exceptions  may  be  noted 
by  the  ofHcial  stenographer,  "without  allow- 
ance," yet,  in  plain  words.  It  also  requires, 
when  an  exception  is  attempted  to  be  taken 
in  that  way,  reasons  therefor  shall  be  given, 
and  that  this  must  be  done  "in  the  bearing 
of  the  court" ;  further,  that.  If  a  general  ex- 
ception Is  not  taken  in  tbe  way  indicated 
before  tbe  Jury  retires,  thereafter  It  can  be 
had  only  "by  leave  of  the  court." 

The  provisions  of  this  recent  legislation 
are  both  wise  and  fair ;  and  as  stated  in  tbe 
paper  book  of  counsel  for  tbe  appellee: 

"It  is  difficult  to  conceive  how  hardship  Is 
worked  on  any  one  by  its  requirement  [that 
reasons  shall  be  stated  when  a  general  excep- 
tion is  taken  thereunder].  If  the  charge  is 
deemed  to  overemphasize  one  side  of  the  case 
to  the  injury  of  the  other,  all  that  needs  to 
be  stated  is  tiiat  fact.  If  tbe  charge  be  deemed 
misleading,  unfair,  or  inadequate,  all  that  needs 
to  be  stated  is  a  brief  reason  to  that  effect  If 
there  are  particular  errors  of  fact  or  of  law, 
tbeir  mere  statement  complies  with  the  stat- 
utory requirement,  and  may,  ia  many  instances. 


operate  to  have  them  immediately  corrected  and 
prevent  a  mistrial.  [If  points  for  charge  are 
simply  affirmed  or  refused,  a  mere  declaration 
that  counsel  excepts  will  suffice.]  The  require- 
ment seems  therefore  to  be  eminently  reasona- 
ble; moreover,  entirely  apart  from  its  reason- 
ableness, the  plain  language  of  the  statute 
leaves  no  room  for  doubt  as  to  its  intent." 

In  tbe  taking  of  a  general  exception,  un- 
der the  act  of  1911,  supra,  tbe  statute  does 
not  demand  minute  partlcularization,  but  it 
does  require  that  reasons  be  given.  The 
words  of  tbe  statute  plainly  disclose  a  pur- 
pose: First,  to  grant  a  remedy,  under  which 
a  trial  Judge  cannot  arbitrarily  prevent  tbe 
notation  of  a  general  exception;  and,  sec- 
ond, to  guard  against  abuse  of  tbe  remedy, 
thus  afforded,  by  compelling  counsel  to  state 
in  a  general  way  tbe  grounds  of  tbeir  ob- 
jections. While  tbe  language  used  in  tbe 
latter  connection  is  not  imperative  in  form, 
yet,  it  is  clear,  a  ruling  that  tbe  require- 
ment in  question  is  not  mandatory  would 
defeat  tbe  legislative  intent  that  a  trial 
Judge  shall  always,  at  least  in  a  general 
way,  be  informed  of  tbe  reasons  why  his  in- 
stmctions  are  objected  to,  so  that  be  may 
make  proper  corrections.  If  this  were  not 
the  purpose  of  tbe  language  employed,  then 
there  would  be  no  sense  in  tbe  express  pro- 
vision for  the  statement  of  reasons;  there- 
fore that  provision  can  be  read  properly  as 
a  requirement,  and,  considering  tbe  words  of 
tbe  act,  as  well  as  tbe  deprivation  oontalned 
therein  of  tbe  historic  right  of  a  judge 
to  determine  every  request  for  an  exception, 
it  should  be  so  construed.  In  fact,  tbe  prop- 
er maintenance  of  the  long-established  and 
just  rule  that  a  trial  court  will  not  be  re- 
viewed on  matters  in  no  ^ay  called  to  its 
attention,  unless  for  basic  and  fundamental 
error  Imperatively  calling  for  reversal,  re- 
quires that  the  provision  in  question  shall 
be  so  construed.  On  a  general  exception, 
taken  under  and  In  accordance  with  the  re- 
quirements of  this  act,  tbe  appellant  may 
assign  all  errors  which  by  liberal  Interpre- 
tation, properly  can  be  said  either  to  fall 
within  or  to  be  suggested  by  the  reasons 
stated  when  taking  the  exception,  and.  In 
addition,  such  controlling  fundamental  er- 
rors of  law  as  above  referred  to. 

If,  disregarding  the  act  of  1911,  snpra, 
and  following  common-law  practice,  a  gen- 
eral exception  Is  asked  of  the  trial  Judge 
and,  without  requiring  a  statement  of  rea- 
sons, really  allowed  by  bim,  in  several  re- 
cent cases  we  have  held  that,  under  such  dr-  . 
cumstances,  the  appellant  "may  assign  all  ac- 
tual errors  of  law  and  any  material  matter 
that  is  so  Inadequately  presented  as  to  be 
calculated  to  mislead  the  jury;  moreover,  be 
may  assign  tbe  whole  charge  as  inadequate, 
if  it  fails  to  present  tbe  real  questions  -in  tbe 
case,  or  if  its  general  effect  is  to  give  a 
wrong  or  misleading  impression  to  tbe  ju- 
rors concerning  tbe  material  issues  Involved 
or   tbeir   duties  in   connectioa   tberewltb." 
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Mastel  V.  Walker,  246  Pa.  65,  71,  92  Atl.  63; 
B'oley  V.  Philadelphia  R.  T.  Co.,  240  Pa.  169, 
172,  87  AU.  289;  Torak  t.  Philadelphia  & 
R.  Ry.  Co.,  60  Pa.  Super.  Gt.  248,  254.  See, 
also,  Gelger  v.  Madden,  58  Pa.  Super.  Ct 
616,  621  Gast  two  opinions  by  Rice,  P.  J.). 
On  the  other  hand,  in  Watson  v.  Mononga- 
hela  River  Consolidated  Coal  &  Coke  Co., 
247  Pa.  469,  477,  93  Atl.  625,  and  Elchen- 
hofer  V.  Philadelphia,  248  Pa.  365,  373,  93 
Atl.  1065,  we  ruled  that  "a  mere  Inadequacy 
of  charge  •  •  •  cannot  be  taken  advan- 
tage of  •  •  •  11  not  especially  excepted 
to  at  trial,"  and  In  Lerch  v.  Hershey  Tran- 
sit Co.,  255  Pa.  190,  195,  99  Atl.  800,  that 
Courts  of  Appeal  will  refuse  to  review  "mat- 
ters not  called  to  the  attention  of  the  trial 
court,  unless  the  alleged  errors  are  basic  and 
fundamental";  but  there  Is  nothing  In  any  of 
these  cases  which  materially  affects  the 
question  now  before  us.  Upon  the  general 
subject  under  discussion,  see  Merrltt  v.  Poll, 
236  Pa.  170,  174,  84  Atl.  683 ;  Reznor  Mfg. 
Co.  V.  B.  &  L.  B.  R.  R.  Co.,  233  Ph.  369,  372, 
82  Atl.  473;  Reeves  v.  D.,  L.  &  W.  R.  R.  Co., 
30  Pa.  454,  460,  72  Am.  Dec.  713;  Lehigh 
Valley  R.  R.  Co.  v.  Brandtmaler,  113  Pa. 
610,  619,  6  Atl.  238;  Person  &  Rlegel  Co.  v. 
LIpps,  219  Pa.  99,  112,  67  Atl.  1081;  Pteirson 
V.  Duncan,  162  Pa.  187,  193,  29  Atl.  733; 
Wadsworth  v.  Manufactured  Water  Co.,  256 
Pa.  106,  117,  100  Atl.  577,  Ann.  Gas.  1917E, 
1099;  Hunter  v.  Bremer,  266  Pa.  257,  265, 
100  Atl.  809;  Schwartz  ▼.  Caplan,  256  Pa. 
239,  241,  100  Atl.  800. 

[3]  In  Foley  v.  Philadelphia  R.  T.  Co., 
supra,  240  Pa.  172,  87  Atl.  289,  we  held  that 
"the  act  of  May  11,  1911,  P.  L.  279,  has  not 
changed  the  practice  so  as  to  dispense  with 
the  necessity  for  a  general  exception  where 
appellant  desires  parts  of  the  charge  not 
■  especially  excepted  to  reviewed  on  appeal"; 
that,  "even  under  this  recent  act,  counsel  Is 
required  to  request  such  an  exception" ;  that 
"It  may  be  taken  'without  allowance  by  the 
trial  Judge,'  but  the  request  must  be  made 
'In  the  hearing  of  the  court'";  that,  "If 
counsel  neglects  to  get  his  exception  noted  at 
trial,  he  can  only  secure  It  thereafter  'by 
leave  of  the  court*  ";  and,  In  Mastel  v.  Walk- 
er, 246  Pa.  65,  71,  92  Atl.  63,  we  held  that 
"a  litigant  Is  entitled  as  a  matter  of  right 
to  except  generally  to  a  charge."  In  neither 
of  these  cases,  however,  did  we  make  any 
reference  to  the  provision  of  the  act  of  1911, 
supra,  which  deals  with  the  manner  of  tak- 
ing an  exception,  for  that  point  was  not 
there  Involved;  and,  so  tai  as  research  dis- 
closes, this  Is  the  first  time  any  question  as 
to  the  proper  and  requisite  statutory  meth- 
od to  be  pursued  In  securing  the  notation  of 
an  effective  general  exception  has  been 
brought  bfefore  us  for  determination. 

We  cannot,  however,  agree  with  the  con- 
tention of  counsel  for  appellee  that  the  rule 
of  the  court  below,  that  "exceptions  to  the 
charge  shall  be  made  befmre  the  Jury  retires 


and  shall  state  explicitly  the  parts  of  the 
charge  to  which  exceptions  are  taken,"  con- 
trols here.  So  far  as  it  falls  to  coincide 
with  the  act  of  1911,  supra,  the  rule  can 
have  no  effect;  and  It  so  fails  In  two  par- 
ticulars, t  e.:  (1)  In  providing  that  excep- 
tions "shall  state  explicitly  the  parts  of 
the  charge"  objected  to;  and  (2)  In  requir- 
ing that  exceptions  "shall  be  made  before 
the  Jury  retires."  As  already  pointed  out, 
when  a  general  exception  Is  entered,  under 
the  present  statute,  expllcitness  of  parts  of 
the  charge  is  not  required ;  and  the  statute 
expressly  permits  exceptions,  "by  leave  of 
the  court,"  after  the  Jury  retires.  True,  In 
Collins  V.  Leafey,  23  Wkly.  Notes  Cas.  2&i, 
we  expressed  approval  of  a  rule  of  court 
much  like  the  one  now  under  discussion; 
but  what  we  there  said  on  that  subject  was 
dicta,  which  subsequently  was  more  than 
counterbalanced  by  our  decision  in  Curtis  v. 
Winston,  supra. 

[4-7]  The  only  assignments  properly  before 
us  are  the  third  and  sixth,  which  go  to  the 
application  for  judgment  n.  o.  v. ;  the  re- 
mainder, for  one  reason  or  another,  are  all 
defective.  Those  complaining  of  the  charge 
are  faulty,  since  they  are  not  supported  by 
either  a  special  or  general  exception  (as  al- 
ready fully  discussed);  further,  because 
there  is  no  request  of  record  to  reduce  the 
charge  to  writing  and  have  it  filed  (Curtis  v. 
Winston,  supra,  186  Pa.  492,  496,  40  Atl.  786; 
Foley  v.  Philadelphia  R.  T.  Co.,  supra,  240 
Pa.  171,  87  Atl.  289);  and,  lastly,  for  the 
reason  that,  In  the  complaint  of  the  charge 
as  a  whole.  It  Is  not  quoted  Ipsisslmls  ver- 
bis (Montallnl  v.  Pa.  Co.,  256  Pa.  249,  254, 100 
Atl.  806).  The  asslgrnment  complaining  of 
the  refusal  to  grant  a  new  trial  falls  to  "set 
forth  the  motion,  the  reasons  assigned,  or 
the  order  of  the  court."  People's  Nat.  Bank 
of  Pensacola  v.  Hazard,  231  Pa.  652,  654,  SO 
Atl.  1094.  Ann.  Cas.  1914B,  1115;  Fiioss  v. 
Tipton  Water  Co.,  251  Pa.  68,  71,  95  Atl.  034. 
We  may  add  that  no  reason  to  convict  the 
court  below  of  manifest  error  or  abuse  of 
discretion  in  refusing  a  new  trial  has  been 
shown.  ' 

[8]  It  remains  but  to  consider  appellant's 
application  for  Judgment  n.  o.  v.;  In  this 
connection,  it  Is  contended  that  the  case  al- 
leged was  not  proved.  The  declaration  avers 
that  Mary  SUcorskl,  the  plaintiff,  was  Injured 
while  a  guest  iQ  an  automobile,  which  at  the 
time  of  the  accident  was  being  driven  by  its 
owner  over  the  railroad  tracks  of  the  de- 
fendant corporation,  at  a  regular  street 
crossing;  that,  at  this  point,  defendant  op- 
erated safety  gates  of  the  lifting  type;  that, 
when  the  machine  In  question  started  to 
cross  defendant's  tracks  from  the  east,  these 
gates  were  fully  raised;  that,  "as  and  at  the 
time  when  the  said  Mary  was  with  due  care 
.in  the  act  of  crossing  the  said  railroad, 
•  •  •  the  said  automobile  In  whldi  the 
said  Mary  was  so  riding  as  aforesaid  did 
then  and  there^  by  the  negligence  of  the  de- 
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fendant,  as  hereinafter  described,  and  wltbout 
fault  on  the  part  of  the  said  Mary,  run  Into 
tod  collide  with  the  said  gates  at  the  west- 
erly side  of  the  said  crossing,  •  •  • 
wbereby  the  said  Mary  was  then  and  there 
thrown  abont  with  great  violence,  and  was 
thereby  grievously  hurt  and  injured."  Im- 
mediately following  the  averment  Just  quot- 
ed. It  is  alleged  "the  said  negligence  of  the 
defendant,  whereby  the  said  Mary  was  hurt, 
•  ♦  •  was  then  and  there  as  follows,  to 
wit,"  after  which  plaintiff  avers,  in  seven 
separate  paragraphs,  that  the  careless  opera- 
tion of  the  safety  gates,  while  the  automo- 
bile in  whl<ii  she  was  riding  was  in  the  act 
of  crossing  defendant's  railroad,  at  the  ex- 
press Invltatloii  of  the  latter,  is  the  negli- 
gence, or  cause  of  action,  depended  upon 
l)y  her. 

The  testimony  produced  by  plalntlfr.  If  be- 
lieved and  viewed  in  the  light  most  favorable 
to  her,  as  the  verdict  demonstrates  It  was, 
abows  she  occupied  a  place  on  the  rear  aeat 
of  the  automobile ;  the  driver  of  the  vehicle 
exercised  due  care ;  when  he  approached  the 
railroad  tracks,  the  gates  were  down;  the 
car  was  brought  to  a  standstill  for  several 
minutes;  the  railroad  flagman  raised  the 
gates  and  beckoned  in  such  a  manner  as  to 
indicate  that  the  way  was  safe,  thus  invit- 
ing the  chauffeur,  to  make  the  crossing ;  the 
machine  started  and,  when  about  halfway 
over  the  tracks,  a  locomotive  was  observed 
approaching  the  crossing;  at  the  same  mo- 
ment, the  flagman  started  to  lower  the  gates, 
which  "suddenly"  came  "down  fast"  and 
were  broken  by  collision  with  the  aut<Hno- 
bile,  before  the  latter  could  clear  them;  in 
anticipation  of  this  impending  collision  with 
the  gates,  plaintiff  "made  an  effort  to  get 
out,  •  •  •  collapsed,  and  •  •  •  fell  to 
the  gronnd." 

'VS'hlle  the  before-quoted  introductory  part 
of  plaintiff's  declaration  alleges  a  state  of 
facts,  relating  to  the  collision  and  the  ac- 
tions of  plaintiff  at  the  moment  thereof, 
which  may  not  accord  in  every  particular 
with  the  evidence  that  she  produced  at  the 
trial,  yet  there  Is  ample  support  In  the  proofs 
for  the  material  or  controlling  facts  as  we 
have  Just  narrated  them,  and  therefrom  it  Is 
plain  to  be  seen  that  there  Is  no  material  dis- 
agreement between  the  allegata  and  probata ; 
furthermore,  there  is  no  variance  whatever 
between  the  pleadings  and  proofs  as  to  the 
real  negligence  charged,  which  was  the  Im- 


proper operation  of  defendant's  gates  while 
the  automobile  containing  plaintiff  was  be- 
ing driven  across  the  railroad. 

[•]  Appellee  very  properly  contends  that, 
the  real  cause  of  action  being  plainly  aver- 
red, whether  the  automobile  collided  with 
the  gates  or  the  latter  with  the  former,  is 
of  no  particular  moment;  further,  that  the 
other  alleged  variance  of  which  defendant 
seeks  to  take  advantage  relates  merely  to 
consequential  acts  following  in  the  wake  of 
the  latter's  negligent  lowering  of  its  gates, 
the  averment  in  qnestlon  being  that  plaintiff 
was  "thrown  about  with  great  violence  and 
thereby  grievously  hurt"  by  the  actual  col- 
lision, and  the  proofs  showing  that  sue  was 
in  fact  "thrown  abont  with  great  violence 
and  thereby  grievously  hurt"  because  she 
arose  from  her  seat  and  attempted  to  guard 
herself  against  an  Impending  collision.  If 
this  can  be  called  a  departure  at  all,  it  Is  an 
immaterial  one,  for,  had  the  gates  not  been 
carelessly  operated  after  plaintiff  was  invit- 
ed and  started  to  cross  defendant's  railroad., 
there  would  have  been  no  accident,  and  de- 
fendant Is  accountable  for  all  the  conse- 
quences naturally  following  from  its  original 
wrongful  act ;  hence  the  proximate  cause  of 
plaintiff's  injury  was  aot  the  very  natural 
effort  which  she  made  to  save  herself  from 
apparent  imminent  danger,  but  the  negligent 
lowering  of  defendant's  safety  gates.  The 
real  or  proximate  reason  for  plalntUTs  In- 
Jury  having  been  properly  averred  as  her 
cause  of  action,  and  duly  proved  at  trial, 
there  was  no  material  variance.  Therefore, 
the  assignments  now  under  discussion  are 
without  merit. 

We  find  no  authority  which  exactly  rules 
the  state  of  facts  now  before  us,  but  the  fol- 
lowing cases,  cited  by  counsel  for  appellee, 
tend  to  support  those  of  his  contentions  here 
sustained:  Cameron  v.  Citizens'  Traction 
Co.,  216  Pa.  191,  193,  66  AtL  534j  Cohn  v. 
May,  210  Pa.  615,  61T,  618,  60  Atl.  301,  69 
L.  R.  A.  800,  105  Am.  St.  Rep.  840 ;  Palmer 
v.  Warren  St  Ry.  C*,  206  Pa.  574,  580,  56 
Atl.  49,  63  L.  R.  A.  507;  Lehner  r.  Pitts- 
burgh Rys.  Co.,  223  Pa.  208,  210,  72  AtL  525, 
132  Am.  St.  Rep.  729,  16  Ann.  Cas.  83;  Re- 
bel T.  P.  &  R.  C.  &  I.  Ca,  254  Pa.  842,  345, 
9P  Atl.  959. 

The  assignments  of  error  are  either  dis- 
missed or  overruled,  and  the  Judgment  Is  af- 
firmed. 
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McCIilNTdCK  ft  IRVINE  CO.  v.  -ETNA  EX- 
PLOSIVES CO. 

(Supreme  Coart  of  Pennsylrania.    Jan.  7, 1918.) 

1.  PncTTjREs  €=»35(3)  —Right  of  Removal  — 
Question  fob  Jubt. 

So  far  as  the  question  of  the  tenant's  right 
to  remove  fixtures  is  governed  by  the  express 
provisions  of  Che  lease,  it  is  a  question  of  law. 

2.  Landlobd  and  Tenant  <8=937— Conbtbuo- 
TiON  OF  Lease. 

In  case  of  doubt  or  uncertainty  as  to  mean- 
ine  of  language  used  in  a  lease,  its  provisions 
wul  be  construed  most  strongly  against  the  les- 
sor and  in  favor  of  the  lessee. 

3.  Fixtures  ^=>31  —  Bight  of  Rbmoval  — 
Implied  Contbact. 

In  the  absence  of  an  express  contract  as  to 
trade  fixtures,  there  is  an  implied  contract  per- 
mitting the  tenant  to  remove  them  at  the  proper 
time  and  in  a  proper  manner. 

4.  Fixtobes   «=»4,  35(3)— Tbade   Pixttjbes— 

QtTESTIONS  fob  JOBT. 

What  constitutes  trade  fixtures  is  a  ques- 
tion of  intention  to  annex,  and  not  as  to  the 
character  of  the  physical  annexation  to  the  real- 
ty, and  is  usually  a  mixed  question  of  law  and 
fact  for  the  jury. 

5.  Fixtubks  a=5»27(2)  —  Removal  of  Tbadx 
Fixtures— Pbovisiorb  of  Lease. 

Where  a  lease  reserved  to  the  lessee  the 
right  to  remove  "machinery,  apparatus  and  oth- 
er things  of  that  character,"  the  consideration  of 
the  question  of  trade  fixtures  became  unneces- 
sary, as  the  rights  of  the  parties  with  respect  to 
removal  of  such  property  were  covered  by  the 
contract. 

6.  FixTUBEs  €=>27(2)  —  Right  to  Reuotk  — 
"Appabatub." 

Under  a  lease  reserving  to  the  lessee  the 
right  to  remove  "machinery,  apparatus  and  oth- 
er things  of  that  character,"  nnder  which  the 
lessee,  engaged  in  working  out  an  experimental 
process  for  the  manufacture  of  benzine  and  gas- 
oline, constructed  furnaces  connected  with  vari- 
ous appliances,  including  a  framework  to  carry 
pipes  and  support  the  fumacea.  etc.,  the  term 
"apparatus"  would  include  mechanical  devices 
adapted  as  a  means  to  an  end,  any  complex  In- 
strument or  appliance  for  the  specific  action  or 
operation  including  mechanical  and  chemical  in- 
struments,.a  full  collection  or  set  of  implements 
for  a  given  duty,  experimental  or  operative, 
and  in  connection  with  the  provision  as  to  other 
things  of  like  character,  entitled  the  lessee  to  re- 
move such  furpaces  and  the  building  necessary 
for  their  proper  protection  and  operation;  the 
fact  of  the  roof  covering  not  changing  their 
character  so  as  to  make  it  distinct  from  the 
contents  inclosed  so  as  to  preclude  its  removal. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Appara- 
tus.] 

7.  Appeal  and  Ebbob  «=>e71(6)  —  Assign- 
ments OF  Ebbob— CoNsiDEBATioN. 

Questions  not  included  in  the  statement  of 
ouestions  involved  will  not  be  considered  by  the 
Supreme  Court. 

Appeal  from  Court  of  (3ommon  Pleas, 
Allegheny    County. 

Assumpsit  for  breach  of  covenants  of  lease 
by  the  McCllntock  &  Irvine  Company  against 
the  JEtna  Explosives  \jompany.  Verdict  for 
plaintiff  for  an  amount  less  than  claimed, 
and  he  appeals.    AflBrmed. 

Argued  before  BROWN,  C.  J.,  and  POT- 


TER, MOSCHZISKER,  FRAZER,  and  WAL- 
LING, JJ, 

A.  M.  Thompson  and  Gray,  Thompson  & 
Rose,  all  of  Pittsburgh,  for  appellant.  B.  J. 
Jarrett,  of  Pittsburgh,  WUUam  H.  Button, 
of  New  York  City,  and  WllUs  F.  McCook,  of 
Pittsburgh,  for  appellee. 

FRAZER,  J.  Plaintiff  leased  to  defend- 
ant a  manufacturing  site  In  the  city  of  Pitts- 
burgh for  a  term  of  12^4  months  with  the 
privilege  of  purchasing  the  property  at  an; 
time  during  the  term  for  a  stated  sum.  At 
the  expiration  of  the  term  defendant  vacated 
the  premises  without  exercising  the  option 
to  purchase,  and  removed,  among  other  prop- 
erty, a  building  and  furnaces  erected  by  de- 
fendant during  its  occupancy.  Plaintiff  sued 
for  damages,  alleging  removal  of  the  build- 
ing and  furnaces  was  without  right,  and  also 
claiming  compensation  for  injury  to  other 
buildings  and  for  various  other  breaches  ot 
covenant.  The  trial  Judge  submitted  to  the 
Jury  all  questions  Involved  In  the  case;  a 
verdict  was  rendered  for  plaintUt  for  an 
amount  which  Indicated  the  jury  decided  the 
question  of  right  of  removal  of  the  building 
and  furnaces  adversely  to  plaintiff,  who, 
upon  Judgment  being  entered,  appealed. 

The  lease  contains  a  covenant  on  part  ot 
the  lessee  "to  remove  no  additions  or  Im- 
provements made  by  the  lessor,  but  the  lessee 
shall  have  the  right  at  the  end  of  the  term 
without  damage  to  the  premises  to  remove  all 
machinery  and  apparatus  and  other  things 
of  that  character  installed  by  it  during  the 
term."  When  the  lessee  took  possession  the 
premises  were  occupied  In  part  by  factory 
buildings  suitable  for  the  purpose  for  wMdi 
constructed  and  used  by  the  lessor,  together 
with  several  dwelling  houses.  The  lessor 
was  fully  Informed  of  lessee's  intention  to 
use  the  premises  for  the  purpose  of  con- 
structing thereon  an  experimental  plant  for 
the  manufacture  of  benzine  and  gasoline  b.v 
what  was  known  as  the  Rlttman  process. 
the  secret  of  which  had  been  offered  by  the 
United  States  government  to  manufacturers 
agreeing  to  construct  plants  for  the  demon- 
stration and  use  of  the  method.  The  use  of 
this  process  required  the  installation  of 
furnaces  ot  a  particular  type.  The  first 
furnace  was  purely  experimental  and  was 
constructed  in  the  main  building  on  the 
premises  at  the  time  lessee  took  possession. 
Six  additional  furnaces  were  subsequentl.v 
constructed  by  defendant  on  an  unused  por- 
tion of  the  property.  These  furnaces  were 
made  up  of  large  tubes  surrounded  by  the 
furnace  proper,  which  was  of  steel  and  fire 
brick  construction.  In  connection  with  the 
furnaces  were  necessary  pumps,  motors,  and 
other  driving  mechanisms,  pipes,  valves,  con- 
densers, safety  appliances,  etc.,  all  resting 
upon  a  cast-iron  floor.  In  turn  supported  bj 
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steel  framework,  laid  on  coDCrete  founda- 
tions. Also  upon  the  premises  was  an  over- 
tiead  crane  used  in  connection  with  the  fur- 
naces. All  mentioned  attachments  and  me- 
chanical contrivances  were  necessary  to  the 
operation  of  the  furnaces  and  required  rigid 
supports  of  fireproof  construction  to  elim- 
inate vibration  and  guard  against  Are.  In 
addition  to  being  a  neceseary  part  of  the 
furnaces,  the  supports  constituted  a  part  of 
the  steel  buUdlng  inclosing  them.  The  build- 
ing, S2xl80  feet,  buUt  entirely  of  steel  and 
Iron,  was  open  along  the  aides  below  the 
eaves  to  provide  ventilation.  The  trial  Judge 
charged,  inter  alia,  that  If  defendant  erected 
the  building  for  experimental  purposes  in 
connection  with  its  business  and  with  tbe 
Intention  of  talcing  It  away  at  the  expira- 
tion of  the  lease,  defendant  would  not  be 
liable  for  damages  on  account  of  its  removal. 
He  also  left  to  them  to  determine  if  the  fur- 
naces and  the  building  were  so  interwoven 
as  a  whole  structure  to  constitute  one  plant 
for  the  purpose  of  defendant's  business. 
Plaintiff  contends  the  question  submitted  was 
one  of  law  to  be  determined  by  a  construc- 
tion of  the  lease,  and,  under  its  provisions, 
no  right  existed  in  defendant  to  i«move 
either  the  furnaces  or  the  building. 

[1-3]  We  are  inclined  to  agree  with  plain- 
tifTs  view  of  the  matter,  so  t&v  as  to  hold 
the  question  of  right  of  removal  is  governed 
by  tbe  express  provisions  of  the  lease,  and 
accordingly  la  a  question  of  law.  We  can- 
not, bowever,  concur  in  the  conclusion  that 
defendant  was  thereby  precluded  from  re- 
moving the  furnaces  and  building  in  which 
they  were  constructed.  The  lease  forbids 
the  removal  by  lessee  of  additions  or  im- 
provements made  by  lessor-^^nd  this  clause 
Is  significant  and  aids  in  the  (^instruction — 
and  gives  lessee  the  right  to  remove  "all 
machinery  and  apparatus  and  other  things 
of  that  character  installed  by  It  durlDg  the 
term."  A  general  rule  Is  that  In  case  .of 
doubt  or  uncertainty  as  to  the  meaning  of 
language  used  in  a  lease,  its  provisions  will 
be  construed  most  strongly  against  the  lessor 
and  In  favor  of  the  lessee.  Kaufmann  v. 
Liggett,  209  Pa.  87,  68  Atl.  129,  67  L.  K.  A. 
353,  103  Am.  St  Rep.  988;  Lindsay  Bros., 
Inc.,  V.  Curtis  Publishing  Co.,  236  Pa.  229, 
84  Att.  783,  42  L.  R.  A.  (N.  S.)  546.  In  the 
last-cited  case  it  is 'said: 

"Nothing  short  of  the  clearest  expression  of 
an  agreement  by  the  parties  to  that  effect  can 
justify  the  extension  of  the  grasp  of  the  landlord 
so  as  to  cover  chattels,  or  personal  property 
brought  upon  the  premises  by  the  tenant,  in  pnr- 
raance  of  the  business  for  which  the  premiaeB 
were  leased." 

In  recognition  of  this  rule  this  court  has 
held  tbat  in  absence  of  an  express  contract 
concerning  trade  fixtures  there  is  an  implied 
contract  permitting  the  tenant  to  remove 
them  if  done  at  the  proper  time  and  In  a 
proper  manner.  Robinson  t.  Harrison,  237 
Pa.  613,  85  AU.  879. 


[4,  t]  What  constitutes  trade  fixtures  is 
one  of  intentioh  to  annex,  not  the  character 
of  the  pliysical  annexation  to  the  realty 
(Seeger  v.  Pettit,  77  Pa.  437,  18  Am.  Rep. 
452;  Catasauqua  National  Bank  v.  North. 
160  Pa.  303,  28  Atl.  694 ;  Wick  v.  Bredln,  189 
Pa.  S3,  42  AU.  17),  and  is  usually  a  mixed  ' 
question  of  law  and  fact  and  therefore  for 
the  jury  (Campbell  v.  O'Neill,  64  Pa.  290; 
Seeger  v.  Pettit,  Bumra).  The  lease  In  the 
present  case  reserves  to  leasee  right  to  re- 
move "machinery,  apparatus  and  other  things 
of  that  character."  In  view  of  this  ex- 
pressed provision,  the  consideration  of  the 
question  of  trade  hxtures  becomes  unneces- 
sary, as  the  rights  of  the  parties,  with  re- 
spect to  removal  of  snch  property,  are 
covered  by  contract  The  following  language 
in  Isman  v.  Hanscom,  217  Pa.  133,  135,  66 
Atl.  329,  is  particularly  applicable  here: 

"The  important  and  controlling  question  in 
this  case  arises  out  of  the  construction  of  the 
lease  between  the  parties.  The  question  of  trade 
or  tenant  fixtures  does  not  enter  into  the  case, 
and  hence  need  not  be  considered.  The  lease, 
which  is  the  contract  between  the  parties,  deter- 
mines the  ownership  of  the  property  in  ques- 
tion, and  hence  the  rights  of  the  parties  thereto 
depend  entirely  upon  the  proper  interpretation 
of  the  instrument  If  the  lease  had  been  silent 
as  to  the  ownership  of  the  various  items  of 
property  in  dispute,  then  it  would  have  been 
necessary  to  determine  whether  the  property 
was  trade  fixtures,  and,  if  so,  to  whom  it  be- 
longed, to  the  landlord  or  the  tenant.  When, 
however,  a  landlord  and  tenant  stipalate  in 
their  lease  as  to  the  ownership  of  chattels  which 
may  be  placed  upon  the  demised  premises  by  the 
tenant  the  stipulation  will  be  in  force,  regard- 
less of  what  might  be  the  rights  of  the  parties  at 
common  law.  In  such  cases,  the  contract  is  the 
law  made  by  the  parties  themselves,  and  that 
must  determine  their  rights." 

[I]  Application  to  this  case  of  the  general 
rules  relating  to  the  construction  of  leases, 
heretofore  mentioned,  warrants  the  conclu- 
sion that  property  placed  upon  the  prem- 
ises by  the  tenant  in  the  way  of  fixtures  nec- 
essary to  the  proper  operation  of  the  fur- 
naces, which  the  parties  contemplated  might 
be  installed  by  the  lessee,  would  come  within 
the  designation  "apparatus  and  other  things 
of  that  character."  The  process  in  question 
being  in  an  experimental  stage  probably  nei- 
ther of  the  parties  was  aware  of  the  exact 
machinery  and  apparatus  the  plant  would 
require  or  precisely  what  devices  would  be 
necessary  for  setting  It  up.  To  construct 
the  plant  the  building  of  the  furnaces  was 
necessary  and  to  these,  In  turn,  defendant 
was  obliged  to  connect  the  various  apparatus 
and  appliances  to  enable  the  whole  to  be 
used  for  the  purposes  Intended.  This  re- 
quired the  construction  of  framework  to  car- 
ry pipes  and  BUKK>rt  the  furnaces,  overhead 
cranes,  and  other  mechanical  devices  used  in 
connection  with  the  scheme.  Over  all  the 
apparatus  a  covering  or  housing  was  re- 
quired to  protect  both  the  equipment  and 
workmen  from  the  weather.  In  3  Corpus 
Juris,  252,  the  word  "apparatus"  la  defined: 
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"A  generic  word  of  the  moat  compreliensive 
signification:  implements;  an  equipment  of 
things  provided  and  adapted  as  a  means  to  some 
end;  any  complex  instrnment  or  appliance  for  a 
specific  action  or  operation,  of  which  mechanical 
or  chemical  instruments  are  given  as  examj^lea; 
a  full  collection  or  set  of  implements  for  a  given 
duty,  experimental  or  operative;  things  provid- 
ed to  some  end,  especiallv  a  full'  collection  or  set 
of  implements  or  otenails  for  performing  scien- 
tific experiments  or  operations. 

Many  cases  are  cited  to  isustain  the  text. 

Where,  as  In  the  present  case,  the  frame- 
work of  a  building  erected  contemporaneously 
with  the  mechanical  apparatus  and  appli- 
ances is  an  essential  part  of  the  scheme  it- 
self and  necessary  to  Its  operation,  we  see 
no  valid  reason  for  holding  the  mere  act 
of  partly  inclosing  the  sides  of  the  frame- 
work and  covering  the  whole  with  a  roof 
should  have  the  effect  of '  so  changing  its 
character  as  to  make  it  distinct  from  the 
contents  Inclosed.  We  are  not  required,  how- 
ever, to  decide  that  the  building  In  this  case 
was  within  the  meaning  of  the  single  word 
"apparatus,"  since  the  parties  incorporated 
In  the  lease  a  sentence  broader  in  Its  scope, 
to  wit,  "all  things  of  that  character  In- 
stalled by  It  during  the  term";  that  Is  of 
the  character  of  "machinery  and  apparatus." 
Under  the  admitted  facts  In  the  case,  and 
giving  lessee  the  benefit  of  the  doubt  as  re- 
quired, the  latter  was  within  Its  legal  rights 
under  the  lease  In  removing  the  furnaces 
and  the  building  necessary  for  their  proper 


protection  and  operation  constructed  by  It 
Plaintiff  accordingly  has  no  Just  ground  tot 
complaint  that  the  trial  judge  left  the  ques- 
tion for  the  determination  of  the  Jury. 

Under  the  foregoing  view  of  the  main 
question  In  the  case,  since  the  Intent  of  the 
parties  Is  to  be  found  from  the  construc- 
tion of  the  writing,  a  discussion  is  neediest 
of  the  correctness  of  the  ruling  of  the  trial 
Judge  complained  of  In  the  tenth  assignment 
of  error  In  excluding  evidence  of  declarations 
made  by  ein  officer  of  defendant  company  to 
the  effect  that  If  its  option  to  purchase  was 
not  exercised  the  property  would  revert  to 
plaintiff  equipped  for  operation  under  the 
Rittman  process. 

17]  The  remaining  assignments  of  error 
complain  of  statements  made  in  various 
parts  of  the  charge,  and  relate  to  the  meas- 
ure of  damages  for  breaches  of  certain  other 
covenants  in  the  lease.  The  assignments 
cannot  be  sustained.  The  verdict  was  in 
favor  of  plaintiff,  and  the  charge  as  a  whole 
was  a  fair  and  adequate  presentation  of 
the  case.  Counsel  for  appellant  apparently 
had  little  faith  In  the  worth  of  these  as- 
signments, as  the  questions  raised  are  not 
included  in  the  statement  of  questions  in- 
volved, hence  their  consideration  Is  unneces- 
sary. Spang  V.  Mattes,  253  Pa.  101,  97  Ati. 
1026 ;  Hopkins  T.  Tate,  255  Pa.  66,  99  Aa 
210. 

The  Judgment  Is  affirmed. 
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ENTWISTIiE  V.  RHODE  ISLAND  CX). 
(No.  5003.) 

(Supreme  Ooait  of  Rhode  Island.    May  11, 
1918.) 

1.  Strkbt  Raitboads  «3»U7(28)— Iif/UBT  to 

Pebson  Cbossino  Track»--C!oi(tbibutobt 
Negligbnce— Question  of  Fact. 
Where  the  evidence  showed  that  plaintiff, 
who  had  been  struck  by  defendant's  car  while 
crossing  track  in  an  automobile,  had  had  full 
opportunity  to  see  car  if  he  bad  looked  at  the 
proper  time,  and  by  exercising  due  care  could 
have  stopped  his  automobile  safely  and  avoided 
accident,  the  court  properly  ruled  as  a  matter  of 
law  that  plaintiff  had  been  guilty  of  contribu- 
tory negligence. 

2.  T>BiAi,   ®=>67— Reopeniro   CAeai— Disobi- 

TION   OF  OOtJBT. 

Where  plaintiff  had  been  struck  by  a  car 
while  crossing  tracks  in  an  automobile,  and  his 
own  witnesses  had  testified  that  while  in  a 
place  of  safety  he  could  have  seen  the  car,  it  was 
within  the  discretion  of  the  court  to  refuse  to 
allow  him  to  reopen  bis  case  to  introduce  meas- 
urements to  prove  that  he  could  not  have  seen 
car. 

Exceptions  from  Superior  C!ourt,  Provi- 
dence and  Bristol  Counties;  John  Doran, 
Judge. 

Action  by  Frederick  W.  Entwistle  against 
the  Rhode  Island '  Company.  Judgment  for 
defendant,  and  plaintiff  excepts.  ExceplloDB 
overruled. 

Easton,  Williams  &  Rosenfeld,  Charles 
R.  Kaston,  and  John  J.  Fitzgerald,  all  of 
Providence,  for  plaintiff.  Clifford  Whipple 
and  Alonzo  R.  Williams,  trath  of  Providence, 
for  defendant 

PER  CURIAM.  Upon  careful  considera- 
tion of  the  testimony  In  this  case  it  appears 
that  the  plaintiff  had  full  opportunity  to  see 
the  defendant's  approaching  car.  If  he  had. 
looked  at  the  proper  time,  and  that  he  could 
have  stopped  his  automobile  In  a  place  of 
safety.  If  he  had  exercised  the  least  care 
for  bis  own  safety. 

[1]  The  trial  Judge  was  warranted  In  find- 
ing, as  he  did  upon  all  the  evidence,  that 
the  plaintiff  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law  and  was  not  en- 
titled to  recover;  we  find  no  error  in  the  di- 
rection of  a  verdict  for  the  defendant. 

X21  Most  of  ttlalntitfs  other  exceptions  are 
not  urged  before  this  court;  the  only  other 
exception  argued  relates  to  the  alleged  er- 
ror of  the  trial  Judge  In  refusing  to  allow 
the  plaintiff  to  reopen  his  case  after  he  had 
closed  his  testimony,  for  the  purpose  of 
putting  in  certain  measurements  made  by 
plaintiff  after  the  close  of  bis  testimony  and 
during  a  recess,  so  as  to  attempt  to  show 
bow  far  he  could  see  up  the  track  at  the 
time  at  which  and  from  the  position  in  which 
be  claimed  to  have  been  at  the  time  when 
be  said  he  looked  toward  the  north  and  saw 
no   car  approaching.     In  view  of  the  state 


of  the  testimony  for  the  plaintiff,  and  of 
bis  inability  to  testify  that  he  looked  to  the 
north  from  any  point  where  It  was  possible 
to  see  the  car,  which  his  own  witnesses  had 
shown  to  be  within  his  range  of  vision 
while  be  was  In  a  place  of  safety,  the  testi- 
mony offered  was  Immaterial,  and  it  was  ob- 
viously within  the  discretion  of  the  court 
to  refuse  to  allow  him  to  reopen  his  case 
for  any  such  purpose. 

The  plaintiff's  exception  are  overruled,  and 
the  case  Is  remitted  to  the  superior  court 
sitting  in  Providence  county,  with  direction 
to  enter  Its  Judgment  upon  the  verdict  as 
directed  for  the  dtfendant. 


SMITH  V.  CROSSLEY.    (No.  5081.) 

(Supreme  Court  of  Rhode  Island.    May  11, 
1918.) 

Landlobd  ard  Tenant  ^9l8(8)— Aotior  fob 
Rent— Relation— Pboof. 
In  action  for  rent,  evidence  held  sufficient 
to  sustain  a  finding  that  defendant's  mother  was 
the  tenant,  and  that  defendant  was  not  liable. 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  John  Doran, 
Judge. 

Action  by  Henry  B  Smith  against  Herbert 
Crossley.  Verdict  for  defendant,  and  plain- 
tiff brings  exceptions.  Exception  overruled, 
and  case  remitted  with  directions. 

A.  B.  Crafts,  of  Providence,  for  plaintiff. 
Henry  W.  Kimball,  of  Providence,  for  de- 
fendant. 


PER  CURIAM.  Action  to  recover  unpaid 
rent  of  a  tenement  and  certain  repairs  there- 
to. Plaintiff  claimed  and  testified  that  de- 
fendant was  his  tenant  and  liable.  Defend- 
ant claimed  and  testified  that  he  was  not 
the  tenant;  that  he 'acted  solely  as  agent  for 
his  mother,  and  his  mother  was  the  tenant. 
The  Jury  found  for  defendant,  and  after  ver- 
dict the  plaintiff  moved  for  a  new  trial  and 
the  motion  was  denied. 

The  defendant  produced  numerous  receipts 
acknowledging  the  payment  of  the  rent  by 
Mrs.  Crossley  the  mother  of  the  defendant, 
signed  by  the  plaintiff ;  all  the  receipts  pro- 
duced were  so  made  out  to  the  number  of 
16,  and  there  was  other  evidence  In  corrob- 
oration of  the  defendant's  claim.  There 
was  ample  evidence  to  warrant  the  Jury  in 
their  finding  that  the  defendant  was  not 
liable.  The  only  exception  alleged  by  plain- 
tiff was  to  the  denial  of  his  motion  for  a 
new  trial.  We  find  no  error  in  the  action 
of  the  trial  Judge  in  denying  said  motion. 

The  plalntifl's  exception  is  overruled,  and 
the  case  is  remitted  to  the  aaperlor  court 
sitting  In  Providence,  with  direction  to  en- 
ter Judgment  for  defendant  upon  the  verdict. 
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BOUKOTJS  T.  NICHOLAS.    (No.  6084.) 

(Stipreme  Court  of  Hhode  laUmd.    May  11, 
1918.) 

Tbi&x  ^9143  —  Submission  or  Case  —  CoN- 
ixiCTiNO  Evidence. 
Where  the  erideoce  is  conflictiiig,  it  must  be 
■ubmitted  to  the  jury. 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Blmer  J.  Rath- 
bun,  Judge. 

Action  by  George.  Roukous  against  Mas- 
soud  Nicholas.  Verdict  for  plaintiff,  and  de- 
fendant brings  exceptions.  Elxceptlons  over- 
ruled,  and   case  remitted,  with  directions. 

Bellln  &  Bellln,  of  Providence,  for  plain- 
tiff. Thomas  P.  Corcoran,  of  Pawtucket,  for 
defendant 

PER  CURIAM.  The  defendant,  after  the 
evidence  was  all  in,  moved  for  direction  of  a 
verdict,  and  th«  motion  was  doiied.  He  al- 
so, after  verdict  for  plaintiff,  moved  for  a 
new  trial,  and  this  motion  was  denied;  and 
exceptions  were  duly  taken. 

The  evidence  was  conflicting,  and  It  was 
necessary  that  the  case  be  submitted  to  the 
Jury ;  and  there  was  ample  evidence  to  sup- 
port the  verdict  rendered  for  the  plaintiff. 
Defendant  takes  nothing  by  either  of  his 
exceptions,  the  same  are  overruled,  and  the 
case  Is  remitted  to  the  superior  court  sitting 
in  Providence,  with  direction  that  judgment 
for  the  plaintiff  be  entered  upon  the  verdict. 


BOSTON  FLOOR  MACH.  CO.  v.  LOOFF. 
(No.  5115.) 

(Supreme  Court  of  Rhode  Island.    May  11, 
1918.) 

1.  Pleading  <8=s>237(6)— Amendment  to  Con- 
form TO  Proof. 

Where  plaintiff  sued  on  the  common  counts 
In  assumpsit  and  also  on  a  contract,  and  his 
evidence  showed  that  be  bad  not  completed  the 
contract,  because  improperly  stopped  by  defend- 
ant, the  court  did  not  abuse  its  discretion  in 
allowing  him  to  file  a  count  in  indebitatus  as- 
eompsit  for  damages  suffered  tlirough  defend- 
ant's conduct 

2.  Work  and  Labob  «=>14(1)  —  Pbeventino 
Performance  of  Contract. 

Where  plaintiff  wag  prevented  from  com- 
pleting a  contract  for  work  and  latior  by  mis- 
conduct of  the  other  party,  he  may  recover  in 
indebitatus  assumpsit  tor  damagea  occasioned  by 
such  conduct. 

3.  Evidence  «=»442{.'i)  —  Parol  Evidence  — 
Varying  Terms  of  Written  Contract. 

Where  letter  set  forth  a  contract  for  certain 
work,  bnt  did  not  state  time  for  completion,  evi- 
dence of  a  prior  verbal  agreement  as  to  time 
for  doing  work  was  properly  excluded. 

4.  Trial  «=»143— Directing  Verdict— Con- 
flicting Evidence. 

Where  evidence  was  conflicting,  refusal  to 
direct  a  verdict  was  proper. 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  John  Doran, 
Judge. 


Action  by  the  Boston  Floor  Machine  (Com- 
pany against  Charles  Looff.  Verdict  for 
plaintiff,  and  defendant  brings  ezceptioDs. 
Exceptions  overruled,  and  case  remitted, 
with  directions. 

McGtovem  ft  Slattwy,  of  Providence,  for 
plaintiff.  Baker  ft  Spicer,  of  Providence  (Ira 
L.  Letts,  of  Providence,  of  coun^l),  for  de- 
fendant 

PER  CURIAM.  The  defendant's  excep- 
tions In  this  cause  must  be  overruled.  The 
suit  was  begun  In  the  district  court  of  the 
Sixth  judicial  district,  and  the  decUration 
embodied  In  the  writ.  In  the  first  instsnce, 
contained  a  count  upon  Ixrak  account  for  $65 
and  common  counts  In  assumpsit  for  work, 
labor,  etc.,  furnished.  At  the  trial  In  tbe 
superior  court  the  plaintiff  produced  In  evi- 
dence two  letters,  which  set  forth  a  contract 
between  the  parties  for  the  doing  of  certain 
work  by  the  plaintiff  for  $65,  In  which  no 
time  was  specified  for  the  completion  of  the 
work.  No  exception  was  taken  to  the  admis- 
sion of  these  letters.  The  plaintiff  also  tes- 
tified In  substance  that  he  began  the  work 
called  for  In  the  letters;  that  he  was  hin- 
dered in  beginning  the  work  by  the  failure 
of  the  defendant  to  have  the  place  ready  for 
the  work  at  the  time  mentioned  in  defend- 
ant's letter;  that  he  proceeded  with  the 
work  as  soon  as  be  could  and  as  fast  as  be 
could,  considering  the  condition  In  which 
the  defendant's  building  was  at  the  time, 
and  had  done  a  substantial  part  of  the  work, 
and  was  ready  to  complete  it,  when  the  de- 
fendant stopped  him  and  refused  to  allow 
him  to  complete  the  work,  claiming  that  it 
was  to  have  been  done  before  the  Sunday 
next  after  the  work  was  commenced.  Plain- 
tiff testified  that  $65  would  be  a  reasonable 
price  for  the  work  already  done. 

[1,  J]  After  the  testimony  for  plaintiff  was 
closed,  the  defendant's  attorney  moved  for  a 
nonsuit  on  the  ground  that  the  plaintiff  had 
declared  in  indebitatus  assumpsit  and  had 
shown  a  special  contract,  and  that  the  work 
to  be  done  under  the  special  contract  bad 
not  been  completed.  "Tie  court  rightly  re- 
fused to  nonsuit  the  plaintiff^  The  plaintiff 
was  not  claiming  that  he  had  completed  the 
work  under  the  contract,  but  testified  In  sub- 
stance, as  above  stated,  that  he  had  done  a 
very  considerable  portion  of  It,  and  was 
ready  to  complete  it,  and  was  prevented  by 
defendant  Such  a  state  of  facts  warranted 
a  recovery  in  Indebitatus  assumpsit  for  snch 
damages  as  the  plaintiff  could  prove  that  he 
suffered  by  reason  of  the  defendant's  con- 
duct The  court  at  this  time  jwrmitted  the 
defendant  to  file  additional  counts,  setting 
forth  the  contract  as  shown  by  the  letters. 
The  first  count  so  filed  claimed  completioo  of 
the  contract  and  demanded  payment  of  the 
contract  price,  and  was  manifestly  not  in 
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accord  with  the  plaintUTs  testimony,  and 
was  expressly  withdrawn  from  the  consider- 
ation of  the  jury  by  the  court.  The  second 
coant  was  a  count  In  Indebitatus  assumpsit, 
and  was  In  accord  with  the  plalntUTs  testi- 
mony, in  that  It  set  forth  the  contract  as  al- 
ready shown  by  the  letters  admitted  la  evi- 
denee  without  exception,  and  alleged  that 
tbe  defendant  prevented  Its  completion,  etc. 
We  find  no  error  In  these  proceedings  and  no 
Inconslstaicy  between  the  second  additional 
count  and  the  common  counts  In  the  original 
declaration.  It  was  within  the  discretion  of 
the  trial  Judge  to  permit  the  second  addi- 
tional count  to  be  filed,  In  view  of  the  state 
of  the  evidence. 

[3]  Defendant  urges  certain  exceptions  to 
the  refusal  of  the  trial  judge  to  admit  cer- 
tain testimony  of  the  defendant  wherein  he 
attempted  to  show  that  It  was  definitely 
agreed,  before  the  date  of  the  letters,  that 
the  woric  to  be  done  should  be  completed  be- 
fore Sunday,  on  account  of  the  business 
done  by  the  defendant  on  Sunday.  The  con- 
tract set  forth  In  the  letters  made  no  men- 
tion of  the  time  of  completion  of  the  work, 
and  this  testimony  was  rightly  excluded,  in 
view  of  the  general  rule  excluding  parol  evi- 
dence of  prior  agreements  or  conversations, 
offered  for  the  purpose  of  adding  to,  chang- 
ing, or  modifying  the  terms  of  a  written  con- 
tract The  trial  Judge  ruled,  In  subs&nce, 
that  the  contract  could  only  be  regarded  as 
requiring  completion  within  a  reasonable 
time;  and  the  defendant  was  allowed  to  de- 
tail the  entire  conversation  had  by  him  with 
the  plalntUTs  representative  with  regard  to 
the  time  within  which  the  defendant  desired 
the  work  to  be  completed,  so  as  to  aid  the 
jnry  upon  the  questions  whether  or  not,  in 
view  of  all  the  testimony,  the  plaintiff  had 
proceeded  with  reasonable  speed  and  dili- 
gence with  the  work,  and  .whether  or  not  the 
defendant  was  justified  in  stopping  the  work, 
and  In  claiming  that  the  plaintiff  by  his  de- 
lay had  damaged  the  defendant  as  set  forth 
in  defendant's  notice  of  claim  in  recoupment. 
We  find  no  error  in  the  exclusion  of  the  tes- 
timony referred  to,  at  the  time  when  and  for 
the  purpose  for  which  it  was  offered,  partic- 
ularly in  view  of  the  fact  that  the  same  tes- 
timony in  substance  was  allowed  to  go  to  the 
Jury  later  upon  the  question  of  reasonable 
time  and  other  questions  above  set  forth. 

[4]  There  was  testimony  upon  which  the 
Jnry  could  find  as  they  did  In  favor  of  the 
plaintiff.  The  testimony  was  conflicting,  and 
was  properly  submitted  to  the  jury  under 
a  charge  to  which  no  exceptions  were  taken, 
and  In  which  the  Jury  were  charged  aa  re- 
quested by  the  defendant  The  defendant 
takes  nothing  eitSier  by  his  exception  to  the 
refusal  of  the  trial  Judge  to  direct  a  ver^ct 
for  the  defendant,  or  by  his  exception  to  the 
refusal  to  grant  a  new- trial. 

All  of  the  defendant's  exceptions  are  over- 


ruled, and  the  case  is  remitted  to  the  superi- 
or court  sitting  in  Providence  county,  with 
direction  to  enter  Judgment  for  the  plaintiff 
upon  the  verdict  of  the  Jury. 


GOLDSMITH  et  al.  v.  MANUFAGTUREBS' 

LIABILITY  INS.  CO.  OF  NEW 

JERSEY.    (No.  110.) 

(Court  of  Appeals  of  Maryland.    Feb.  23, 191&) 

1.  Contracts  ®=»105^lLi,EOAr,iTT. 

Where  the  contract  whicii  plaintiff  seeks  to 
enforce  is  expressly  or  by  implication  forbid- 
den by  statute,  no  court  will  lend  its  assistance 
to  give  it  effect 

2.  Insurance  «=»84(5)— Brokers— Contkactb 
— ^IixEOALiTT— License — Compensation. 

In  view  of  Code,  art  23,  U  185,  220,  under 
section  219  (volume  3),  providing  that  any  nat- 
ural person,  corporation,  or  copartnership,  aft- 
er applying  therefor,  and  paying  to  th#  insur- 
ance commissioner  the  sum  of  $100  for  the  use 
of  the  state,  and  a  fee  of  $1  to  the  commission- 
er, may  obtain  a  license  to  carry  on  the  business 
of  insurance  broker,  etc.,  plaintiffs  could  not 
recover  compensation  for  their  services  in  caus- 
ing workmen's  compensation  insurance  to  be 
placed  with  defendant  insurance  company, 
where,  at  the  time  the  services  were  rendered, 
plaintiffs  were  not  agents  of  defendant  nor  li- 
censed by  the  state  to  operate  as  insurance  brok- 
ers, since  the  purpose  of  the  statute,  in  part  at 
least,  is  the  protection  of  the  public,  and  not 
revenue  only. 

Appeal  from  Baltimore  City  Court;  Chas. 
W.  Heulsler,  Judge. 

"To  be  officially  reported." 

Suit  by  Robert  H.  Goldsmith  and  Thomas 
M.  Dell,  copartners  trading  as  Goldsmith  & 
Dell,  against  the  Manufacturers'  Liability 
Insurance  Company  of  New  Jersey.  From  a 
Judgment  for  defendant,  plaintiffs  appeal. 
Affirmed. 

Argued  before  BOYD,  O.  J.,  and  BRIS- 
COE, BURKE,  THOMAS,  PATTISON,  UB- 
NER,  STOCKBRIDGB,  and  CONSTABLE, 
JJ. 

Henry  H.  Dlnneen,  of  Baltimore  (Syming- 
ton ic  Dlnneen,  of  Baltimore,  on  the  brief), 
for  appellants.    E.  Allan  Sauerwein,  Jr.,  of 
Baltimore,  for  appellee. 
« 

PATTISON,  J.  The  suit  in  this  case  was 
Instituted  by  the  appellants  against  the  ap- 
pellee company  to  recover  compensation,  in 
the  nature  of  commissions,  for  their  services 
in  causing  the  workmen's  compensation  in- 
surance of  the  Gathman  Ammunition  Com- 
pany to  be  placed  with  the  defendant  com- 
pany. At  the  time  the  services  were  render- 
ed the  appellants  were  not  agents  of  the  de- 
fendant, nor  were  they  licensed  by  the  state 
of  Maryland  to  operate  therein  as  Insurance 
brokers;  and  the  sole  question  presented  by 
this  appeal  is  whether  the  court  below  erred 
in  holding  that  the  appellants,  being  unli- 
censed brokers,  could  not  recover  for  their 
services  so  rendered. 

The  statute  (section  219  of  article  23  of 
the  Code,  volume  3)  provides  that: 
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"Any  natural  person,  bona  fide  copartnership 
or  corporation  applying  therefor  as  herein  after 
set  forth,  and  paying  to  the  insurance  commis- 
sioner the  sum  of  one  hundred  dollars  ($100.00) 
for  the  use  of  the  state,  and  an  additional  sum 
of  one  dollar  ($1.00)  as  a  fee  to  the  said  commis- 
sioner for  issuing  said  license,  may  obtain  a  li- 
cense for  carrying  on,  the  business  of  an  insur- 
ance broker.  •  •  •  Every  application  for  a 
license  under  this  section  shall  be  addressed  to 
the  insurance  commissioner  in  writing,  shall  set 
forth  in  full  the  name  and  address  of  each  such 
applicant  and  the  name  and  address^  of  each 
person  who  proposes  to  act  under  a  license  is- 
sued as  aforesaid  to  any  copartnership  or  corpo- 
ration, that  each  such  applicant  or  person  pro- 
posing to  act  under  such  license  has  not  willful- 
ly violated  any  of  the  insurance  laws  of  this 
state  during  the  past  year  and  that  he  will  not 
violate  any  such  law  during  the  term  of  license 
applied  for  if  issued ;  that  he  has  not  dealt  un- 
justly with  or  deceived  any  citizen  of  this  state 
or  misrepresented  the  conditions  of  any  insur- 
ance policy  or  contract ;  whether  or  not  he  is 
indebted  to  any  insurance  company  or  general 
agent  by  virtue  of  any  contract  as  former  agent 
or  broker;  whether  or  not  his  license  as  insur- 
ance agent  or  broker  has  been  declined  or  revok- 
ed in  this  or  any  other  state  for  a  violation  of 
law ;  where  and  in  what  business  enptaged  dur- 
ing the  past  year,  and  shall  give  full  answers 
to  the  following  questions:  Do  you  understand 
that  it  is  against  the  laws  of  this  state  (a)  to 
act  as  broker  for  any  company  without  license 
from  this  department,  (b)  to  misrepresent  the 
conditions  of  any  policy  contract,  (c)  to  make 
any  discrimination  between  citizens  of  this  state 
in  premiums,  or  in  rebating  any  part  of  pre- 
miums or  commissions,  or  to  twist  or  attempt 
to  twist  policies  by  misrepresentation.  Said 
application  and  declaration  shall  be  signed  by 
the  person,  a  member  of  the  copartnership,  or 
duly  authorized  officer  of  the  corporation,  apply- 
ing as  the  case  may  be." 

Section  220  of  said  article  proyidea  that: 

"Any  person  who  shall  use  or  exercise  the 
business  or  occupation  of  an  insurance  broker, 
without  having  procured  a  license  therefor,  as 
required  by  sections  218  and  219  of  this  article, 
shall  be  subject  to  a  penalty  of  five  hundred 
'dollars  ($500.00)  for  each  offense." 

And  by  section  185  It  Is  provided  that  no 
•corporation,  copartnership,  or  Individual — 
"shall,  directly  or  indirectly,  pay,  except  to  the 
lawful    agent   or    solicitor   of   such    company, 

•  *  *  or  to  an  insurance  broker,  licensed  by 
the  state  of  Maryland,  any  commission,  reward 
or  rebate  in  consideration  of  procuring,  or  in- 
fluencing others  to  procure,  insurance  from  such 
company,     association,     individual     or     firm ; 

•  •  *  and  any  person  violating  any  of  the 
provisions  of  this  section,  ahall  lie  subject  to 
the  fines  (one  hundred  to  one  thousand  dollars) 
imposed  by  section  206  of  this  article." 

[1]  It  Is  settled  that,  where  the  contract 
"Which  the  plaintiff  seeks  to  enforce  Is  ex- 
pressly, or  by  Implication,  forbidden  by  the 
statute,  no  court  will  lend  its  assistance  to 
give  it  effect  Cope  v.  Rowlands,  2  M.  &  W. 
149.  By  the  great  weight  of  authority  a 
contract  entered  into  by  an  unlicensed  per- 
son, engaged  in  a  trade,  business,  or  profes- 
sion required  to  be  licensed,  and  made  in 
the  course  of  such  trade,  business,  or  profes- 
sion, cannot  be  enforced  by  such  person,  if  It 
appears  that  the  license  required  by  the  stat- 
ute is,  in  whole  or  In  part,  for  the  protec- 
tion of  the  public,  and  to  prevent  improper 
persons  from  engaging  in  such  trad^  busi- 


ness, or  profession.  If,  however,  the  purpose 
of  the  statute  is  to  raise  revenue  only,  his 
right  to  enforce  such  contract  is  not  defeated 
by  the  want  of  a  license.  Elliott  on  Coa- 
tracts,  {  267;  Ck>pe  v.  Rowlands,  supra;  Ran- 
dall V.  Tuell,  89  Me.  443,  36  Atl.  910,  38  L. 
R.  A.  143;  Black  v.  Security  Mutual  Life 
Association,  95  Me.  35,  49  AU.  61,  64  L.  B. 
A.  939 ;  Fairly  v.  Wappoo,  44  8.  C.  227,  22 
S.  B.  108,  29  li.  R.  A.  215;  Stevenson  v. 
Ewlng,  87  Tenn.  46,  9  S.  W.  230.  It  was 
said  by  Baron  Parke  in  Cope  v.  Rowlands: 

"The  question  for  us  now  to  determine  is 
whether  the  enactment  of  the  statute  is  meant 
merely  to  secure  a  revenue  to  the  city,  and  for 
that  purpose  to  render  the  person  acting  as  a 
broker  liable  to  a  penalty,  if  he  does  not  pay 
it,  or  whether  one  of  its  objects  be  the  protec- 
tion of  the  public,  and  the  prevention  of  im- 
proper iiersons  acting  as  brokers?  On  the  for- 
mer supposition,  the  contract  with  a  broker  for 
his  brokerage  is  not  prohibited  by  the  statute; 
on  the  latter  it  is." 

The  same  doctrine  is  expressed  in  Steven- 
son V.  Ewlng,  snpra,  where  It  Is  said : 

"When  the  question  is  whether  a  contract  has 
been  prohibited  by  statute,  it  is  material  in  con- 
struing the  statute  to  ascertain  whether  the 
Legislature  had  in  view  solely  the  security  and 
collection  of  the  revenue,  or  had  in  view,  u> 
whole  or  in  part,  the  protection  of  the  public 
from  fraud  in  contracts,  or  the  promotion  of 
some  object  of  public  policy.  In  the  former  case 
the  inference  is  that  the  statute  was  not  intend- 
ed to:  prohibit  contracts ;  in  the  latter,  that  it 
was<» 

It  may  also  be  said  that  the  law  of  this 
state  as  laid  down  by  the  decisions  of  this 
court  is  entirely  consistent  with  the  law  as 
stated  in  the  cases  above  cited.  In  Banks  v. 
McCosker,  82  Md.  618,  34  Aa  639,  51  Am. 
St  Rep.  478,  the  action  was  brought  to  re- 
cover the  purchase  money  for  goods  bought 
by  the  defendant  from  a  peddler.  One  of 
the  defenses  to  the  action  was  that  tbe  ped- 
dler had  not,  prior  to  the  sale  to  the  defend- 
ant, obtained  a  license  as  required  by  law 
in  such  cases.  Judge  Roberts,  speaking  for 
the  court,  quoted  that  part  of  the  court's 
opinion  in  Stevenson  v.  Ewlng,  above  quoted, 
as  correctly  laying  down  the  general  prin- 
ciples which,  as  expressed  by  him,  "run 
through  nearly  all  of  the  dedsions,  English 
and  American";  but,  upon  the  provisions 
contained  in  the  statute,  the  court  held  that 
it  was  a  revenue  measure  only,  and  that  the 
contract  was  legal,  although  It  said  that  the 
question  of  the  legality  vel  non  of  such  a  con- 
tract depended  "In  great  part  If  not  altogeth- 
er, upon  the  phraseology  of  the  particular 
statute  under  consideration.  If  the  statute 
seeks  only  the  collection  of  revenue,  •  •  • 
there  can  be  no  doubt  as  to  its  purpose  and 
meaning ;  but  when,  as  already  stated.  It  Is 
the  design  of  the  lawmaking  power  to  pro- 
tect the  public  from  fraud  In  the  contract,  ot 
the  promotion  of  some  object  of  public  pol- 
icy the  contract  is  then  prohibited." 

The  statute  involved  in  Ooates  v.  Locost 
Point  Co.,  102  Md.  291,  62  Atl.  aJ5»  6  Ann. 
Cas.  S9S,  provided  that  ■ 
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"Any  peraon,  copartnership  or  firm  applying 
for  tlie  same,  and  paying  the  sqm  of  money  here- 
in provided,  may  obtain  a  license  for  carrying 
on  the  business  of  real  estate  broker  In  the  city 
of  Baltimore,"  etc. 

The  statute  then  made  It  a  misdenieanor 
and  Imposed  a  fine  for  carrying  on  stich  busi- 
ness without  first  obtaining  a  license,  but 
did  not  declare  Invalid  a  contract  made  by 
one  who  was  not  licensed,  nor  did  it  indicate 
that  such  should  be  the  result,  nor  did  It 
contain  any  provisions  from  which  It  could 
be  gathered  that  Its  object  and  purpose,  In 
whole  or  in  part,  was  to  protect  the  puMlc 
from  fraud  by  preventing  Improper  persons 
from  obtaining  such  license,  and  consequent- 
ly the  court  held  that  the  statute  was  a 
revenue  measure  only  and  that  the  contract 
was  legal. 

In  Walker  v.  Baldwin,  103  Md.  3S2,  63  Atl. 
362,  the  court  said,  speaking  through  Judge 
Burke: 

"The  authorities  are  in  accord  on  this  point 
[that  is,  upon  the  illegality  of  the  contract  in 
snch  cases]  where  the  license  is  required  for 
public  protection,  and  to  prevent  improper  per- 
sons from  acting  in  a  particular  capacity  and 
not  for  revenue  purposes  only." 

[J]  In  accordance  with  the  above  author- 
ities, and  many  others  that  might  be  referred 
to.  It  must  be  held  that  the  plaintiff  cannot 
recover  upon  the  contract  In  this  case.  The 
purpose  of  the  statute  is,  In  part  at  least, 
the  protection  of  the  public.  It  is  certainly 
not  for  revenue  alone.  The  statements  re- 
quired to  be  made  by  the  applicant  in  hla 
application  for  license,  and  the  provision  In 
the  statute  that  no  person  shall  pay,  except 
to  a  lawful  agent  or  licensed  broker,  commis- 
sions, etc.,  for  procuring,  or  for  Influencing 
others  In  procuring,  insurance,  characterize 
the  statute  as  one  enacted,  not  for  revenue 
alone,  but  to  protect  the  public  against  the 
wrongdoing,  imposition,  and  fraud  of  per- 
sons who  might  obtain  a  license  If  not  for 
such  provisions. 

The  applicant  for  license,  among  other 
things,  Is  required  to  state  that  he  has  not 
dealt  unjustly  with  or  deceived  any  citizen 
of  this  state,  or  misrepresented  the  condi- 
tion of  any  insurance  policy  or  contract,  and 
whether  or  not  his  license  as  Insurance  agent 
or  broker  has  been  declined  or  revoked  In 
this  or  any  other  state  for  a  violation  of  the 
law.  In  view  of  these  and  like  provisions 
of  the  statute,  and  the  provision  mentioned 
above.  Imposing  a  large  fine  upon  any  one 
paying  commissions,  etc.,  to  any  person  other 
than  a  lawful  accent  or  licensed  broker,  we 
cannot  escape  the  conclusion  that  the  statute 
was  passed,  in  part  at  least,  for  the  protec- 
tion of  the  public,  and  to  prevent  Improper 
persons  from  engaging  in  the  insurance,  busi- 
ness. This  construction  of  the  statute  is  in 
accord  with  the  decision  of  this  court  de- 
livered by  Judge  Constable  tn  Shehan  v.  Tan- 
<>ibanm  Son  &  Ck).,  121  Md.  283,  88  Atl.  146. 
w^e  were,  In  that  case,  considering  the  stat- 


ute as  it  stood  prior  to  Its  amendment  by 
Acts  1914,  c  504,  by  which  further  require- 
ments were  placed  upon  the  applicant  in  the 
way  of  statements  to  be  made  by  him  In  his 
application  for  license,  and  there  we  said, 
speaking  of  the  statute  as  It  then  stood,  that 
one  of  the  purposes  of  the  statute  was  the 
regulation  of  the  business  of  Insurance,  and 
that  revenue  was  only  one  of  the  purposes  for 
which  It  was  enacted. 

In  view  of  what  we  have  eald,  the  Judg- 
ment of  the  court  below  wUl  be  affirmed. 

Judgment  affirmed,  with  costs  to  the  ap- 
pellee. 


OARTBNOVITZ  et  al.  v.  CONTI. 

(Supreme  Court  of  Errors  of  Connecticut 

Aprn  80,  191-8.) 

1.  Appeal  and  Ehror  <S=»938(3)  —  PBEStJMP- 

TIONS— CEBTIFICATION     OF     EVIDENCE— ViEW 
OF  PBEMISES. 

Under  Practice  Book  1908,  p.  269,  {  11, 
providiDg  that  appellant  take  nothing  by  an  ex- 
ception, where  the  trial  court  personally  viewed 
the  premises  and  finds  it  impossible  to  certify  all 
the  evidence  material  to  such  exception,  the  es- 
sential condition  for  noncertification  is  such  find- 
ing, and  it  will  be  presumed  all  the  evidence 
was  certified  In  the  absence  of  such  finding. 

2.  Evidence    «i=»213(l)— Admissions— Offers 

OF  OOVFBOinSK. 

In  an  action  for  injunction,  possession  of 
certain  premises,  and  damages  against  claimant 
of  an  easement  thereon,  evidence  of  statements 
by  defendant  made  as  "offers  of  compromise" 
was  inadmissible. 

8.  Evidence  «=264— Admissions— Construc- 
tion—Disclaimeb. 

Evidence  that  in  an  interview  plaintiff 
claimed  certain  structure  was  an  encroachment, 
to  which  defendant  replied  that  he  knew  nothing 
of  that  as  the  structure  was  there  when  he  ac- 
quired the  property  did  not  sustain  the  finding  of 
ue  court  that  the  defendant  had  disclaimed  any 
right,  title,  or  interest  in  or  to  land  adjoining 
his  boundary  line  over  which  his  fire  escape  and 
part  of  his  building  protruded. 
4.  Easements  <g=>3e(3)— Acquisitior  —  Ad- 
VEBSE  Use  fob  Period  of  Limitations. 

Evidence  held  sn£Scient  to  show  that  defold- 
ant  since  his  purchase  of  the  premises  held  un- 
disputed adverse  possession  of  that  part  of  the 
air  occupied  by  a  fire  escape  and  swinging  blinds 
for  more  than  the  period  of  the  statute  of  lim- 
itations, and  that  he  had  acquired  an  easement 
right  to  maintain  them  as  they  are. 

Appeal  from  City  Court  -of  Hartford ;  Her- 
bert S.  BuUard,  Judge. 

Action  by  Tetta  Gartenovlts  and  others 
against  Angelo  Oontl  to  secure  an  Injunction, 
possession  of  certain  premises,  and  damages. 
Judgment  for  plaintiffs,  and  defoidant  ap- 
peals.    Error,  and  new  trial  ordered. 

The  defendant  acquired  on  March  1,  1893, 
the  premises  on  the  northwest  comer  of 
Front  and  Temple  streets,  facing  on  Front 
street,  upon  which  then  and  ever  since  has 
stood  a  brick  building  containing  a  number 
of  tenements.  The  plaintiffs  on  May  12, 
1911,  acquired  the  premises  adjoining  on  the 
south.  In  the  north  cellar  wall  of  defend- 
ant's building,  extending  below  the  present 
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level  of  the  adjacent  ground,  are  five  cellar 
wlndawB  which  have  remained  substantial- 
ly unaltered  ^ce  the  building  was  erected. 
In  troat  of  each  window  is  a  walled  area- 
way  which  extends  from  the  wall  the  full 
width  of  the  window,  built  of  brick,  exist- 
ing at  the  time  of  plainttlTs  purchase  and 
maintained  and  cleaned  by  him  ever  since. 
From  time  to  time  defendant  broadened  and 
deepened  these  until  now  they  ^tend  some 
two  feet  beyond  the  boundary  line  of  defend- 
ant Attached  to  the  north  wall  of  defend- 
ant's building,  at  a  time  unproved,  and  main- 
tained by  him  are  two  leaders  extending 
perpendicularly  from  the  ground  and  pro- 
jecting a  few  Inches  northerly  of  said  bound- 
ary line.  On  or  before  August  13,  1896,  de- 
fendant, under  order  of  the  city  of  Hartford, 
erected  a  Are  escape  which  projected  2% 
feet  beyond  this  boundary  line,  and  has  since 
maintained  this. 

Prior  to  the  comm^icement  of  this  action, 
and  after  the  fire  escape  had  been  maintain- 
ed for  over  15  years,  the  defendant  disclaim- 
ed any  right,  title,  or  interest  in  or  to  any  of 
the  land  lying  north  of  this  boundary  line. 
The  trial  court  concluded  that  the  areaways, 
Are  escape,  and  conductors  constituted  en- 
croachments upon  the  plaintiff's  land  which 
had  not  existed  so  as  to  give  him  a  right  to 
the  same  by  prescription,  adverse  use,  or 
otherwise. 

Joseph  P.  Tnttle  and  Albert  O.  Bill,  both 
of  Hartford,  for  appellant.  Robert  P.  Butler 
and  Charles  Sudarsky,  both  of  Hartford,  for 
appellees. 

WHEEt£R,  J.  (after  stating  the  fbcts 
above).  [1]  The  first  question  for  decision 
is  the  plaintiff's  motion  that  the  evidence  be 
expunged  from  the  record  on  the  ground 
that  the  trial  court  viewed  the  premises.  Its 
decision  controls  the  corrections  of  the  find- 
ing asked  for.  The  motion  is  based  upon 
section  11,  Practice  Book,  p.  269.  It  proceeds 
upon  the  theory  that  the  case  Is  one  where 
it  Is  impossible  to  certify  up  material  evi- 
dence obtained  upon  such  view,  and  hence 
under  a  proper  interpretation  of  the  rule 
none  of  the  evidence  will  be  so  certified  or 
considered  upon  appeal. 

The  essential  condltioo  for  the  noncertlA- 
cation  of  the  evidence  under  the  rule  is 
the  finding  of  the  trial  court  of  the  Impoe- 
sibUlty  of  certifying  to  the  things  seen  upon 
the  view.  No  statement  of  this  character 
appears  in  the  finding,  nor  do  we  understand 
how  it  could  have  been  placed  there.  None 
but  the  exceptional  case  will  fall  within  the 
rule.  In  the  absence  of  a  definite  finding  by 
the  trial  court  that  it  Is  impossible  to  certify 
what  he  has  seen  on  the  view,  we  shall  as- 
sume the  contrary.  The  interpretation  of 
the  rule  as  sought  by  the  plaintiffs  would 
make  obligatory  upon  all  Utlgants  their  re- 
fusal to  consent  to  a  view  of  the  premises. 
Such  view  is  occasionally  helpful  to  a  prop- 
er understanding  of  a  complicated  situatloo, 


or  of  a  fact  difficult  of  explanation  by  word 
of  moath  alone. 

[2,  8]  The  two  rulings  on  evidence  relate  to 
the  same  class  of  testimony.  The  former  at- 
torney of  the  plaintiffs  had,  in  behalf  of  die 
plaintiffs,  written  the  defendant  relative  to 
certain  claimed  encroachments  upon  the 
plaintiffs'  premises.  As  a  consequence,  thp 
defendant  came  to  the  attorney's  office,  and 
together  they  discussed  the  subject  of  these 
claimed  encroachments  with  a  view  to  an 
amicable  settlement  of  the  differences.  The 
plaintiffs  offered  in  evidence  certain  state- 
ments of  the  defendant  made  in  the  course 
of  this  interview  as  tending  to  prove  that  tbe 
defendant  did  not  then  claim  any  rights 
other  than  such  as  were  determined  by  tbe 
regular  boundary. 

The  evidence  of  these  statements  was  ob- 
jected to  upon  the  ground  that  they  were 
"offers  of  compromise."  They  were  a  part  ot 
the  discussion  relative  to  the  subject  of  en- 
croachments, and  were  as  much  a  part  of  the 
effort  at  an  amicable  adjustment  as  any 
other  part  of  the  interview.  As  such  they  ap- 
pear to  have  been  Inadmissible.  But  this  ev- 
idence, if  admitted,  did  not  prove  or  tend 
to  prove,  as  the  court  has  found,  that  "the 
defendant  disclaimed  any  right,  title,  or  in- 
terest in  or  to  any  land  lying  Immediately 
north  of  said  boundary  line." 

In  the  course  of  the  Interview  the  plain- 
tiffs claimed  that  tbe  areaways  were  en- 
croachments, and  to  that  the  defendant  re- 
plied that  he  knew  nothing  as  to  that,  be- 
cause they  were  there  when  he  first  acquired 
the  property.  This  position  does  not  tend 
to  prove  a  disclaimer,  but,  as  we  understand 
the  evidence,  the  reverse.  With  this  evidence 
out,  we  know  of  no  evidence  which  would 
justify  the  finding  of  the  disclaimer  in  par- 
agraph 13. 

[4]  The  evidence  is  undisputed  that  the  de- 
fendant had  been  In  undisputed  possession 
ever  since  his  purchase  of  the  premises  of 
that  part  of  the  air  occupied  by  the  fire  es- 
cape and  of  the  space  occupied  by  the  swln,?- 
ing  of  the  blinds.  He  was  entitled  to  this 
finding  as  he  requested,  and,  had  he  request- 
ed it,  to  the  further  finding  that  this  pos- 
session was  without  the  license  or  consent 
of  the  owners.  With  these  findings  the  con- 
clusion would  foUow  that  the  defendant  had 
acquired  the  right  by  adverse  possession  to 
maintain  the  fire  escapes  where  they  were, 
and  to  have  the  blinds  swing  as  they  had 
been  accustomed  to.  Upon  these  facts,  read 
in  connection  with  the  findiilg,  the  ouster  as 
to  the  fire  escapes  and  blinds  was  not  of  the 
possession  of  the  soil,  but  only  of  the  space 
above  the  soil.  Goodwin  v.  Brngaw,  87  Coim. 
31,  85,  86  Atl.  668. 

The  finding  as  to  the  areaway  shows  an 
exclusive  pqssession  of  a  part  of  it  for  over 
15  years,  but  how  much  this  is  does  not  ap- 
pear. The  clear  weight  of  the  evidence  was 
that  the  areaways  had  existed  as  they  were 
ever   since  the  defendant   had   owned    the 
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premises.  The  correction  asked  for  In  para- 
graph 9  of  the  draft  finding,  so  far  as  it  re- 
lates to  the  areaway,  is  granted,  to  corre- 
spond with  the  evidence.  The  finding  does 
not  cover  as  to  these  encroachments  the 
facts  constituting  the  elements  of  adverse 
possession,  nor  do  the  correcticHis  asked  for 
cover  these.  Carney  v.  Hennessey,  74  Conn. 
107,  111  49  Atl.  910,  63  L.  R.  A.  699,  92  Am. 
St-  Rep.  199. 

Inasmnch  as  there  must  be  a  new  trial,  we 
do  not  at  this  time  consider  the  corrections 
in  the  finding  asked  for  relating  to  the  con- 
ductor pipes  and  the  flag  walk. 

There  is  error,  and  a  new  trial  ia  ordered. 
The  other  J\idges  concurred. 


SARACENO  V.  CARRANO. 

(Supreme  Court  of  Errors  of  Connecticut 

May  8,  19ia) 

1.  Vendor  amd  Pubchas£B  «=18(1)  —  Op- 
tions— Enforcement. 

Where  an  owner  of  land  agreed  to  convey 
the  property  to  defendant  at  any  fntnre  time 
when  the  owner  may  elect,  the  intention  of  the 
agreement  being  to  give  defendant  the  option 
on  the  purchase  of  the  property  if  the  owner 
at  any  time  should  desire  to  sell,  and  defend- 
ant agreed  that  if  the  owner  should  convey  to 
him  within  a  certain  time  he  should  make  a 
certain  payment,  such  agreements  created  a 
double  option,  a  promise  by  the  owner  to  sell 
at  her  option  to  defendant  at  his  option,  unen- 
forceable unless  tho  owner  elected  to  sell  and 
defendant  elected  to  buy  at  the  same  time. 

2.  Vendob  and  Pubohaseh  ®s3l8(3)  —  Op- 
tions—Time FOB  Exebcise, 

Where  there  is  an  absolute  agreement  to 
sell  at  the  option  of  the  purchaser^  and  no  time 
is  mentioned  within  which  choice  is  to  l>e  made, 
the  option  must  be  exercised  within  a  reason- 
able time. 

3.  Vbnoob  and  Ptjrchaseb  €=9l8(3)  —  Op- 
tions—Time. 

In  all  contracts  to  convey  property  at  the 
<q>tion  of  the  buyer  or  the  seller,  time  is  the 
essence  of  the  agreement. 

4.  Vendob    and    Pubchabeb    «s»44  —  Op- 
tions—Time FOB  EXKBCISE — PbESUUFTIONS. 

Where  an  owner  of  property  agreed  to  sell 
it  to  defendant  at  the  owner's  option,  and  de- 
fendant agreed  to  purchase  at  his  option,  de- 
fendant acquired  no  right  beyond  the  privilege 
of  purchase,  if  the  owner  elected  to  scU  for  the 
price  named,  and  it  will  be  presumed  after 
nine  years  that  the  owner  elected  not  to  sell. 

Appeal  from  Superior  Court,  Hartford 
County;   Edwin  B.  Gager,  Judge. 

Suit  by  Mary  Saraceno  against  Antonio  R. 
Carrano.  Decree  for  defendant,  and  plain- 
tiff appeals.  Judgment  set  aside,  with  direc- 
tions. 

The  trial  court  has  found  these  facts:  On 
December  26,  1907,  the  plaintiff  and  her 
son,  being  at  that  time  the  owners  of  the 
real  estate  described  In  the  substituted  com* 
plaint,  made  a  contract  with  the  defendant, 
agreeing  to  convey  to  him  the  said  real  prop- 
erty for  the  sum  of  $11,200,  on  or  before 
Janoary  10,  1908,  and  the  defendant  paid  to 
the  plaintiff  and  her  son  $500  as  part  of  the 


purchase  price.  On  January  10,  1908,  the 
parties  to  the  contract,  with  their  lawyers, 
met  at  the  office  of  a  real  estate  broker.  The 
defendant  desired  the  conveyance  to  be  com- 
pleted as  agreed,  and  was  ready  and  wUling 
to  pay  the  price  in  the  manner. stated  In  the 
contract,  but  upon  the  request  of  the  plain- 
tiff, and  wholly  by  reason  of  such  request, 
the  defendant  released  the  plaintiff  and  her 
son  from  the  agreement  to  sell.  The  plain- 
tiff paid  to  the  defendant  $600,  the  amount 
paid  on  December  26,  1907,  and  in  addition 
thereto  the  sum  of  $500  as  damages  for  the 
plaintifl's  failure  to  perform  her  contract, 
and  the  defendant  gave  a  written  receipt  for 
the  same. 

Thereupon  the  plaintiff,  with  her  son, 
made  another  agreement.  In  which  they  obli- 
gated themselves.  In  substance,  as  follows: 
That  they  would  convey  the  property  de- 
scribed to  the  defendant  "at  any  future  time 
when  they,  the  plaintiff,  and  her  son  may 
elect"  The  agreement,  after  prescribing  the 
manner  in  which  payment  of  the  purchase 
price  should  be  made,  further  stipulated  that 
the  defendant  should  pay  the  cost  of  any 
substantial  improvements  made  upon  the 
buildings  on  the  property  in  case  the  plain- 
tiff should  sell.  The  agreement  then  con- 
cludes as  follows: 

"Moaning  and  intending  to  give  to  the  said 
A.  R.  Carrano  the  option  upon  the  purchase  of 
said  property,  if  said  parties  of  the  first  part 
[that  is,  the  plaintiff  and  her  son]  at  any  time 
should  desire  to  sell  said  property." 

This  agreement  was  signed  only  by  the 
plaintiff  and  her  son,  and  it  was  recorded  In 
the  land  records  of  Hartford  by  the  defend- 
ant. The  defendant  at  the  same  time  made 
another  agreement,  in  substance,  stipulating 
if  the  plaintiff  and  her  son  should  convey  to 
him  the  property  described  within  one  month 
from  date  he  would  return  to  the  plaliftiff 
$200,  or  the  sum  of  $100  if  the  property  was 
conveyed  to  him  in  two  months  from  date. 
Shortly  after  these  agreements  were  made 
the  plaintiff  purchased  her  son's  interest  In 
the  property  and  it  was  conveyed  to  her. 
The  trial  court  held  that  the  plaintiff  was 
obligated  to  sell  her  property  to  the  defend- 
ant for  $11,200  If  she  desired  or  elected  to 
sell  it  at  any  time  during  her  life. 

John  T.  Robinson,  of  Hartford,  for  appel- 
lant Ralph  O.  Wells,  of  Hartford,  for  ap- 
pellee. 

SHUMWAT,  J.  (after  stating  the  facts  as 
above).  The  agreement  made  by  the  plaintiff 
is  one  which  cannot  correctly  be  defined  as 
a  bond  conditioned  to  convey  real  estate, 
neither  as  an  agreement  to  convey,  and  pos- 
sibly, strictly  speaking,  not  even  as  an  agree- 
ment to  sell  the  property  named,  at  the  option 
of  the  defendant.  The  agreement  appearing 
in  the  record  as  Exhibit  O  In  form  Is  tike  a 
bond  without  penalty,  but  however,  ccatain* 
Ing   an   agreement   to  convey   the   property 
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whenever  the  plaintiff  should  "elect"  to  do 
so.  It  appears  that  whatever  the  parties  had 
In  mind,  It  was  put  Into  apt  and  clear  lan- 
guage In  the  final  sentence  of  the  document, 
as  follows: 

"'Meaning  and  intending  liereby  to  give  to  the 
said  A.  R.  Carrano  the  option  upon  tho  pur- 
chase of  said  property,  if  said  parties  of  the 
first  part  at  any  time  should  desire  to  sell  said 
property." 

[1]  The  only  meaning  of  this  language  is 
that  the  defendant  could  purchase  the  prop- 
erty if  he  80  desired  for  $11,200,  If  at  the 
same  time  the  plaintiff  desired  to  sell  the 
property  at  that  price.  Thus  was  created  a 
double  option,  a  promise  on  the  part  of  the 
plaintiff  to  sell  the  prc^erty  at  her  option 
to  the  defendant  at  his  option.  It  Is  mani- 
fest that  an  agreement  of  this  kind  is  one 
which  neither  party  can  enforce,  either  by 
an  action  for  specific  performance,  or  by 
compensation  in  damages  for  Its  breacli,  un- 
less the  plaintiff  elected  to  sell  and  the  de- 
fendant elected  to  buy  at  the  same  time. 
No  court  would  attempt  t*  order  the  plain- 
tiff to  elect  to  sell,  or  to  give  the  defend- 
ant damages  for  her  failure  to  so  elect  In 
a  Kentucky  case,  Magoflln  v^  Holt,  1  Duv. 
95,  it  was  held  that  an  agreement  to  pur- 
chase land  at  the  election  of  the  owner  was 
the  counterpart  of  an  agreement  by  the  own- 
er to  sell  at  the  election  of  the  buyer,  and 
that  the  rules  governing  the  two  agreements 
are  substantially  the  same.  There  is  no  good 
reason  why  this  should  not  be  the  rule.  In 
this  case  there  is  no  agreement  by  the  de- 
fendant to  purchase  even  If  the  plaintiff 
elects  to  sell.  How  much  more  potent  the 
reason  that  the  plaintiff  should  have  the 
right  to  avail  herself  of  any  privilege  that 
the  law  gives  in  making  her  election,  either 
to  sell  or  not  to  sell. 

[2,  3]  In  the  case  of  an  absolute  agreement 
to  sell  at  the  option  of  the  purchaser,  and 
no  time  is  mentioned  within  which  the  choice 
is  to  be  made,  it  is  the  law  that  the  option 
must  be  exercised  within  a  reasonable  time. 
That  the  parties  themselves  did  not  contem- 
plate that  the  agreement  was  one  which 
bound  the  plaintiff  to  sell  her  property  to 
the  defendant  for  $11,200,  if  at  any  time 
during  her  life  she  desired  to  sell,  irrespec- 
tive of  its  value  at  the  time  she  might  en- 
tertain the  desire  to  sell,  is  apparent  from 
the  agreement  Exhibit  I)  in  the  record.  The 
plaintiff  had  paid  the  defendant  $500  to  be 
released  from  her  agreement  of  December 
26,  1907.  This  stun  was  received  by  him  in 
full  payment  and  satisfaction  of  the  damag- 
es he  had  sustained  by  reason  of  the  non- 
performance of  the  plaintiff's  contract  The 
defendant  thereupon  agreed  in  case  the 
plaintiff  elects  to  sell  the  property  'to  him 
within  one  month  he  will  return  $200  of 
the  amount  received,  and  in  case  she  elects 
to  convey  the  property  to  him  within  two 


months  he  will  return  $100.  It  Is  not  un- 
reasonable to  infer  that  the  parties  at  that 
time  understood  that  If  the  plaintiff  did  not 
elect  to  sell  the  property  within  two  months 
it  might  be  considered  as  the  exercise  of 
her  right  to  elect  not  to  sell  the  property 
for  $11,200  to  any  one.  In  all  contracts  to 
convey  property  at  the  option  of  the  buyer 
or  the  seller,  time  is  the  essence  of  the  agree- 
ment, and  it  would  be  unreasonable  to  bold 
that  the  plaintiff  could  not  during  her  life- 
time, exercise  her  right  not  to  se31,  and  at 
the  same  time  If  she  had  agreed  to  sell  the 
property  at  the  defendant's  option  that  such 
option  must  be  exercised  by  the  defendant 
within  a  reasonable  time. 

[4]  The  plaintiff  had  a  right  to  elect  not 
to  sell  her  property  for  $11,200.  The  de- 
fendant acquired  no  right  beyond  the  privi- 
lege of  purchasing,  if  the  plaintiff  elected 
to  sell,  for  the  price  named,  and  after  the 
lapse  of  nine  years  It  is  to  be  presunfed  that 
she  made  the  choice  and  elected  not  to  sell. 
The  agreement,  therefore,  has  no  longer  any 
effect  or  validity. 

There  is  error.  The  Judgment  is  set  arfde, 
and  the  superior  court  Isi  directed  to  render 
judgment  canceling  the  agreement.  Exhibit 
O,  and  discharging  the  plaintiff's  property  of 
all  Incumbrance  or  Hens  by  reason  thereof. 
The  other  Judges  concurred. 


TUNGSTEN  CO.  OP  AMERICA  v. 
BEACH  et  al.      . 

LONG  HILL  QUARRIES  CO.  v.  TUNGSTEN 
CO.  OF  AMERICA. 

(Supreme  Court  of  Errors  of  Connecticat 
April  30,  1918.) 

1.  liANDLOBD  AND  TENANT  «=S>187(1)— "RKNT" 

— Pdbchase  of  Option  fob  Sam  of  Prop- 
erty—Pbopeett  Becoming  Untenantable. 
Where  a  contract  subleasing  property  pro- 
vides for  the  sale  of  an  option  to  purchase  sucli 
property,  and  provides  for  the  payment  in  *<!■ 
dition  to  rent,  of  a  monthly  installment  to  be 
applied  on  such  purchase  price,  such  installment 
is  not  "rent,"  within  the  meaning  of  Gen.  St. 
1902,  ;  4045,  providing  that  a  tenant  need  not 
pay  rent  where  premises,  through  no  fault  of 
tenant,  have  become  untenantable. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second   Series,  Bent] 

2.  Minks  and  Minerals  «=!»70(1)  —  Rent — 
Untenantable    Premises  —  Conbtbuciioj 

OF  Statute— "Tenement.'" 
Gen.  St  1902,  {  4045,  providing  that  >vher« 
a  "tenement"  becomes  unfit  for  occupancy 
through  no  fault  of  tenant,  tenant  shall  not  be 
liable  to  pay  rent  as  long  as  premises  remain 
untenantable,  refers  only  to  buildings  or  parts 
thereof,  and  does  not  authorize  tenant  of  mining 
property  to  refuse  to  pay  rent  upon  destruction 
of  buildings  thereon  by  fire,  where  property  i» 
not  thereby  rendered  unfit  for  extraction  of  ore. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Plirases,  First  and  Second  Series,  Tene- 
ment] 
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3.  IiANSLOKD    AITB    TENANT    4=»156  —  INBUB- 

ANCE  —  Restoration    ot    Buzi.dinob    !)■• 

8TBOTED   BT  FiBE. 

Where  lessor  agrees  to  carry  ^,000  worth 
of  fire  insurance,  to  be  applied  to  restoration  of 
bnildings  in  event  of  a  fire,  but  fails  to  do  so, 
and  a  fire  destroyed  baildings,  the  restoration  of 
which  would  cost  $28,000,  a  court  of  equity  will 
compel  lessor  to  expend  the  $8,000  toward  the 
restoration  of  the  buildings  only  if  lessee  w'ill 
bind  himself  to  make  the  neceascu?  supplemental 
expenditure. 

Case  Reserved  from  Superior  Court,  Fair- 
field County;  Edwin  B.  Gager  and  William 
M.  Maltble.  Judges. 

Action  by  the  Tungsten  Company  of  Amer- 
ica against  Frederick  C.  Beach  and  the  Long 
Hill  Quarries  Company,  In  which  the  de- 
fendant last  named  filed  a  cross-complaint 
against  defendant  Beach ;_  and  action  by  the 
Long  Hill  Quarries  Company  against  the 
Tangsten  Company  of  America.  Both  ac- 
tions were  referred  to  a  committee,  whose 
report  was  accepted  by  the  superior  court, 
and  the  causes  came  up  on  reservation. 
Judgment  directed. 

Action  by  sublessee  against  the  lessor  and 
the  original  lessee  for  damages  for  breach 
of  the  lessor's  agreement  to  carry  a  reason- 
able amount  of  fire  Insurance  on  the  premis- 
es and  to  apply  the  proceeds  to  the  restora- 
tion of  the  property  destroyed;  cross-com- 
plaint by  the  defendant,  the  Quarries  Com- 
pany, against  the  defendant  Beach,  for  dam- 
ages, and  for  a  decree  settling  the  rights  and 
obligations  of  the  parties  to  the  cross-com- 
plaint; also  action  by  the  Quarries  Com- 
pany against  the  Tungsten  Company  to 
recover  possession  of  the  premises,  for  can- 
cellation of  the  sublease,  and  for  other  re- 
lief. These  actions  were  brought  to  the  su- 
perior court  In  Fairfield  county  and  re- 
ferred to  a  committee,  whose  report  was 
accepted  and  the  cases  reserved  for  the  ad- 
vice of  this  court. 

On  May  28,  1915,  the  defendant  Beach 
leased  to  the  Quarries  Company  a  tract  of 
about  60  acres  of  land  on  which  was  located 
an  undeveloped  mine,  containing  tungsten- 
bearing  minerals,  with  buildings  and  ma- 
chinery more  or  less  adapted  to  the  opera- 
tion of  the  mine,  for  a  term  of  five  years, 
with  the  privilege. of  renewal  for  ten  years, 
and  an  option  of  purchase  for  $25,000,  both 
lease  and  option  running  to  the  lessee's  as- 
signs. The  lease  also  contained  the  follow- 
ing provision,  which  gives  rise  to  this  liti- 
gation: • 

The  lessor  will  carry  a  reasonable  amount  of 
fire  insurance  on  the  property  hereby  leased,  and 
in  the  event  of  partial  or  total  destruction  by 
fire  will  apply  said  insurance  funds,  if  so  re- 
quested by  the  lessee,  to  the  restoration  of  the 
property  destroyed." 

In  January,'  1916,  the  Quarries  Company 
entered  into  a  contract  with  Lyons  and 
Orey,  wtaicli  ia  claimed  by  the  Tungsten 
Company  to  be  an  absolute  assignment  of  the 


lease,  and  by  the  other  parties  to  be  an  oper- 
ating lease  of  the  mine  and  a  contract  for 
the  sale  of  the  Quarries  Company's  option  of 
purchase,  at  an  agreed  price  of  $125,000, 
payable  in  monthly  installments  of  not  less 
than  $600  during  the  continuance  of  the 
term.  The  Tungsten  Company,  as  the  suc- 
cessor in  interest  of  Lyons  and  Orey,  en- 
tered into  the  enjoyment  of  the  premises, 
made  certain  Improvements  required  by  its 
contract,  and  operated  the  mine  until  May 
20,  1916,  when  the  buildings  were  totally 
destroyed  by  a  fire  of  unknown  origin.  The 
buildings  were  old  and  dilapidated,  with  an 
actual  value  of  $11,000  and  a  replacement 
cost — ^allowing  for  salvage  of  foundations 
— of  $28,000.  A  reasonable  amount  of  insur- 
ance to  be  carried  was  $8,000.  After  the  fire 
it  developed  that  Beach  bad  not  k^t  Ma 
agreement  to  carry  fire  insurance. 

Shortly  after  the  fire  the  Tungsten  Com- 
pany made  a  demand  upon  Beach  for  the 
payment  to  it  of  a  reasonable  amount  of  fire 
insurance,  to  be  applied  In  restoring  the  de- 
stroyed property.  The  Quarries  Company 
made  a  similar  demand.  Later  the  Tungs- 
sten  Company  made  demand  on  Beach  and 
on  the  Quarries  Company  for  the  application 
of  a  reasonable  amount  of  fire  insurance  to 
the  restoration  of  the  premises,  and  notified 
the  Quarries  Company  that  under  section 
4046,  O.  'S.,  it  was  not  liable  to  pay  rent,  al- 
though remaining  in  possession,  because  the 
premises  had  been  rendered  untenantable  by 
a  flre  occurring  without  Its  fault  or  neglect 

Thereafter  the  Tungsten  Company  ceased 
to  operate  the  mine  and  tailed  to  make  the 
payments  of  rent  and  installments  of  pur- 
chase price  required  by  the  terms  of  the 
contract.  Other  material  facts  are  stated 
in  the  opinion. 

Spotswood  D.  Bowers,  of  New  York  City, 
for  Tungsten  Co.  of  America.  Arthur  M. 
Marsh  and  Phllo  C.  Calhoun,  both  of  Bridge- 
port, for  Long  Hill  Quarries  Co.  Edward  K. 
Nicholson,   of   Bridgeport,   for  Beach. 

BEACH,  J.  (after  stating  the  facts  as 
above).  All  of  the  questions  arising  in  the 
two  cases  were  argued  together,  and  as  they 
arose  out  of  the  same  transaction,  or  series 
of  transactions,  and.  In  the  view  which  we 
take,  depend,  except  as  to  the  cross-com- 
plaint, upon  the  same  questions  of  law,  they 
will  be  discussed  in  one  opinion. 

[1]  The  flbrst  question  Is  whether  the  Tung- 
sten C(»npany  is  entitled  to  recover  damages 
in  its  action  against  Beach  and  the  Quarries 
Company,  and  we  are  of  opinion  that  It  is 
not  so  entitled,  for  the  reason  that  by  its 
continued  default  In  the  payment  of  rent  and 
of  Installments  of  the  purchase  price  it  has 
lost  all  right  and  Interest  In  the  premises. 
The  Tungsten  Company  claims  that  Its  ad- 
mitted default  in  making  these  payments  is 
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excnsed  l^  section  4045,  Q.  S.,  wblch  pro- 
Tides  In  substance  that  the  tenant  of  a  tene- 
ment, which  is,  without  his  fault  or  neglect, 
so  injured  as  to  be  unfit  for  occupancy,  shall 
not  be  liable  to  pay  rent  so  long  as  the  prem- 
ises remain  antenantable.  We  think  this 
statute  does  not  apply  to  this  case.  In  the 
first  place,  it  applies  only  to  rent,  and  all 
payments  required  by  a  lease  as  a  condition 
of  occupancy  are  not  necessarily,  and  for 
that  reason  only,  to  be  regarded  as  rent,  or 
additional  rent.  Filene  Sons  Co.  v.  Weed, 
246  U.  S.  597,  38  Sup.  Ct  211,  62  U  Ed. . 

Under  this  contract  the  obligation  of  the 
Tungsten  Oompany  was  not  only  to  make 
monthly  payments  of  rent  based  on  the  terms 
of  the  original  lease  from  Beach  to  the  Quar- 
ries Company,  but  also  to  make  monthly 
pajrments  of  not  less  than  $500,  which  are 
expressly  described  in  the  contract  as  month- 
ly Installments  to  be  credited  on  the  pur- 
chase price  in  case  the  purchase  is  complet- 
ed; otherwise,  "to  be  paid  and  received  as 
consideration  for  the  current  monthly  en- 
joyment of  the  rights  and  privileges  hereby 
granted."  It  is  argued  that  this  language 
(Characterizes  the  payments  as  additional 
>ent;  but  on  the  face  of  the  contract,  and 
in  view  of  the  rmdeveloped  sxieculatlve  value 
of  the  mine,  we  are  of  opinion  that  the  two 
classes  of  payments  called  for  by  the  con- 
tract are  distinct  and  based  upon  separate 
considerations. 

One  of  the  specific  agreements  of  the  Tung- 
sten Company  was  to  develop  the  mine  as 
speedily  as  possible.  It  was  Imirartant  that 
the  value  of  the  mine — assuming  that  it  had 
%'alue — should  be  promptly  ascertained,  and 
the  provisions  for  the  payment  of  at  least 
$500  a  month  on  the  purchase  price  was  in- 
tended and  adopted  to  prevent  any  delay 
on  the  part  of  the  Tungsten  Company  in 
carrying  out  its  agreement  to  speedily  devel- 
op the  mine.  In  short,  this  was  the  price 
paid  for  the  continued  enjoyment  of  the 
right  to  purchase  the  Quarries  Company's 
option. 

The  statute  does  not  apply  to  installments 
of  the  purchase  price  of  leased  proi)erty, 
but  only  to  rent,  and  the  consequences  of  a 
default  in  the  payment  of  such  ins-tallments, 
continued  for  30  days,  is  fixed  by  the  con- 
tract, which  provides  that  in  such  case  the 
Quarries  Company,  at  its  option,  may  termi- 
nate the  contract  and  recover  possession  of 
the  premises.  This  it  has  elected  to  do,  and, 
on  the  facts  found,  the  rights  of  the  Tung- 
sten Company  under  the  contract  are  at  an 
end. 

[2]  There  arc  other  reasons  why  the  stat- 
ute does  not  apply  to  this  case.  ITiese  prem- 
ises are  not,  in  our  opinion,  occupied  as  a 
"tenement"  within  the  meaning  of  the  stat- 
ute. The  original  act,  passed  in  1869,  refer- 
red only  to  a  "building,"  and  the  substitu- 
tion of  the  word  "tenement"  in  the  revision 
of  1875  was  perhaps  with  reference  to  in- 


cluding parts  of  buildings  also.  The  act  wu 
so  construed  In  Miller  v.  Benton,  55  Codd. 
529,  13  Att.  678.  It  is  not  likely  that  the 
revisers  intended  to  so  enlarge  the  statute 
as  to  cover  all  kinds  of  real  estate.  In  fact, 
Jndge  Baldwin  remarked  in  Oulliver  v.  Fow- 
ler, 64  Conn.  556-565,  30  Atl.  852,  speaking 
of  another  change  in  the  original  act  made 
by  the  revisers,  that  the  change  in  the  phra- 
seology "was  evidently  made  simply  for  tbe 
sake  of  brevity,  and  did  not  affect  its  l^al 
construction." 

At  any  rate,  it  is  safe  to  say  fbat  the  prop- 
erty must  be  of  such  a  nature  and  occnpied 
for  such  a  purpose  as  to  be  rendered  sub- 
stantially  untenantable  for  that  purpose,  be- 
fore the  liability  to  payment  ceases.  In 
this  cas«  the  occupancy  of  the  Tungsten 
Company  was  not  6nly  that  of  a  tenant  un- 
der an  operating  lease,  bnt  also  that  of  a 
purchaser  under  an  agreement  to  develop 
the  mine  and  to  pay  installments  on  the  pur- 
chase price;  and  the  finding  of  the  committee 
Is  that  tbe  property  "was  not  rendered  by 
the  fire  \mflt  for  occupancy  or  untenantable 
for  the  purpose  of  developing  the  mine  or  for 
extracting  ore  therefrom  commerdally.  GHie 
same  was  rendered  by  the  fire  unfit  for  occu- 
pancy and  untenantable  for  tbe  purpose  of 
concentrating  and  refining  tungsten  ore." 
That  Is  to  say,  the  premises  were  untenanta- 
ble for  some  of  the  puri>oses  for  which  tber 
were  occupied,  and  not  imtenantable  for 
others,  and  we  cannot  say  that  the  purposes 
for  which  they  were  still  tenantable  are  not 
Just  as  important  under  the  contract  as  the 
purposes  for  which  they  were  unfit  for  oc- 
cupancy. 

The  conclusion  that  the  Tungsten  Com- 
pany has  lost  all  right  and  Interest  In  the 
premises  under  the  contract  determines  the 
Judgment  which  must  be  awarded  as  be- 
tween the  plaintiff  and  the  defendants  In 
the  case  of  Tungsten  Oompany  v.  Quarries 
Company  and  In  the  case  of  Quarries  Com- 
pany V.  Tungsten  Company. 

The  remaining  question  relates  to  tbe 
cross-complaint  |n  tbe  first-named  case, 
brought  by  the  defendant  Quarries  Company 
against  the  defendant  Beach,  for  damages 
and  for  a  decree  settling  the  rights  and  ob- 
ligations of  the  parties  to  the  cross-action. 
As  to  the  claim  for  damages,  it  is  enough  to 
say  that  the  committee  has  not  found  that 
the  Quarries  Company  has  suffered  any 
damages. 

[3]  As  to  the  second  prayer  for  reltet  the 
committee  has  found  that  $8,000  is  the  rea- 
sonable amount  of  fire  Insurance  which 
Beach  agreed  to  carry,  and  tbe  proceeds  of 
which  he  agreed  to  apply,  if  requested,  to 
the  restoration  of  the  buildings  destroyed. 
It  is  also  found  that  It  would  'cost  $28,000  to 
restore  the  buildings,  and  not  found  that 
the  expenditure  of  $8,000  by  Beach  would 
substantially  benefit  the  tenant  A  court 
of  equity  will  not  compel  Beach  to  expend 
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$8,000  for  the  benefit  of  the  tenant,  tinless 
the  tenant  woulcl  be  benefited  thereby.  Pos- 
sibly the  lessee  might  by  a  supplemental  ex- 
penditure ont  of  Its  own  i>ocket  make  the 
expenditure  of  $8,000  by  Beach  so  beneficial 
as  to  warrant  a  decree  requiring  Beach  to 
make  it  Such  possible  action  by  a  court 
of  equity  conld,  however,  be  taken  only  after 
the  tenant  had  obligated  Itself  to  make  the 
necessary  supplemental  expenditure,  and  no 
allegation  or  finding  to  that  effect  appears 
on  the  record. 

The  superior  conrt  Is  advised  to  render 
judgment  for  the  def^idants  in  the  case 
of  Tungsten  Company  ot  America  v.  Freder- 
ick C.  Beach,  to  render  Judgment  for  the 
plainUfP  to  recover  possession  of  the  prem- 
ises In  the  case  of  Long  Hill  Quarries  Com- 
pany V.  Tungsten  Comi)any  of  America,  and 
to  render  Judgment  for  the  defendant  Beach 
In  the  cross-action  by  the  Quarries  Company 
against  Beach.  The  other  Judges  con- 
curred. 


STONE  v.  MOOMJIAN  et  aL 

(Supreme  Court  of  Errors  of  Connecticut. 
April  30,  1918.) 

1.  Mechanics'  Liens  <8=>195— Peiobitt— Con- 
bteucnon  of  statutes. 

Gen.  St  1902,  S  4138.  providing  for  pro 
rata  distribution  of  depleted  balance  among  sub- 
contractDr  lienors,  held  to  give  subcontractor 
who  had  served  notice  of  lien  before  owner  had 
ceased  paying  contractor  no  priority,  in  distri- 
bution of  such  balance,  over  subcontractor  who 
had  served  notice  after  last  payment  by  owner. 

2.  Mechanics'   Liens  «=»115(4)  —  Scbcon- 
TKACTOB — Notice  to  Ownbb. 

Under  Gen.  St.  1002,  |  4138,  providing  that 
if  unpaid  balance  of  contract  price  is  insuffl- 
dent  to  satisfy  claims  of  subcontractors,  the 
same  shall  be  distributed  pro  rata,  and  allow- 
ing owner  as  against  subcontractor  lienor  what- 
ever payments  he  has  made  to  original  contractor 
before  receiving  notice  of  lien  claimed,  where 
part  of  balance  due  original  contractor  is  paid 
after  notice  by  S.,  a  subcontractor,  S.  and  other 
anbcontractors,  who  serve  notice  within  the  per- 
missive time,  but  after  such  payment,-  are  en- 
titled to  Bhare  pro  rata  in  the  unpaid  balance 
of  the  contract  price,  and  the  only  liability  of 
the  owner  in  addition  thereto  is  to  pay  what 
remains  due  to  S.,  but  not  beyond  the  amount 
eo  paid  to  the  original  contractor  after  the  serv- 
ice of  notice  by  S. 

3.  Mechanics'  Liens  <=»196  —  Mabshauno 
Secdbities. 

A  subcontractor  who  served  notice  before 
owner  had  ceased  paying  contractor,  cannot,  on 
theory  of  marshaling,  be  required  by  other  sub- 
contractors who  failed  to  serve  sucb  timely 
notice  to  look  to  owner  to  the  amount  of  such 
payments  for  full  satisfaction  of  bis  lien  be- 
fore sharing  with  them  in  the  distribution  of 
an  unpaid  bahince  of  the  contract  price,  since 
the  owner  was  liable  to  the  lienor  serving  no- 
tice only  to  the  amount  of  his  claim  left  unpaid 
after  distribution  of  amount  still  owing  prin- 
cipal contractor. 

4.  Mabshalino  Assets  and  Skoubitiss  «s>2 
—Relation  of  Pasties. 

Lienors  cannot  compel  another  lienor  to 
resort  to  other  security,  where  the  relation  of 
debtor  and  creditor  does  not  exist  between  the 


former,  and  the  owner  of  the  property  affected 

by  the  liens. 

5.  Mechanics'  Liens  9=»310(1)— Lixn  Fobs- 

OLOSUBB— AtTOBNET'B  FEES. 

In  a  Hen  foreclosure  action,  where  defendant 
owner  pleaded  willingness  to  pay  over  the  bal- 
ance in  his  bands  to  whoever  court  determined 
was  entitled  to  it,  it  was  error  to  award  him 
attorney's^  fees  as  interpleader,  where  his  per- 
sonal liability  for  making  payments  to  the  con- 
tractor, after  being  notified  of  lien  claim,  was 

in  issue. 

• 

Appeal  from  Superior  Court,  New  Haven 
County;   William  8.  Case,  Judge. 

Action  by  Abraham  Stone  against  Hovhan- 
nes  B.  Moomjian  and  others.  Judgment  for 
plaintiff,  and  defendants  Bernstein  and  oth- 
ers appeal.  Error,  and  Judgment  reversed, 
with  dlrectloiuk 

The  suit  Is  to  foreclose  a  mechanic's  lien. 
The  facts  were  found  and  Judgment  was  ren- 
dered that  plaintiff  receive  the  sum  of  $774.- 
11  and  his  costs,  amounting  to  $72.06,  out 
of  a  fund  in  the  hands  of  the  defendant 
Moomjian,  and  that  the  balance  of  said  fund, 
amounting  to  $2.93,  be  divided  pro  rata 
among  four  other  defendants. 

On  August  15,  1915,  the  defendant  Moom- 
jian, the  owner  of  a  building  lot  in  New  Hav- 
en, contracted  with  the  defendant  Buderman 
for  the  construction  thereon  of  a  two-family 
dwelling  house  for  the  agreed  price  of  $3,- 
500.  The  building  was  completed  according 
to  the  contract,  save  for  the  failure  to  con- 
form in  certain  respects  to  the  specifications, 
and  the  contract  price,  less  a  deduction  of 
$250  by  reason  of  that  failure,  was  earned 
by  the  contractor.  The  plaintiff  and  four  of 
the  parties  defendant,  to  wit,  Bernstein,  Rap- 
paport,  the  Connecticut  Adamant  Plaster 
Company  and  Setlow  and  Flnkelsteln,  did 
work  or  furnished  material  or  both  in  the 
construction  of  the  building  as  subcontrac- 
tors under  Ruderman.  As  the  work  pro- 
gressed Moomjian  made  five  payments  to 
Ruderman,  amounting  in  the  whole  to  $2,- 
200,  thus  leaving  $1,050  due  the  latter.  This 
amount  remains  unpaid.  The  last  one  of 
the  payments  was  made  January  20,  1916. 
At  that  time  the  construction  of  the  build- 
ing was  still  In  progress. 

November  1,  1915,  the  plaintiff  served  Tip- 
on  Moomjian  notice  of  his  intention  to 
claim  a  Hen.  Previous  to  thaf  date  two  of 
the  owner's  payments  to  the  contractor, 
amounting  to  $1,000,  had'  been  made.  No 
other  subcontraMor  had  tfien  served  a  no- 
tice, and  no  one  thereafter  did  so  until  Feb- 
ruary 18,  1016,  when  one  of  the  defendants 
made  such  service.  On  March  23d,  25th,  and 
31st  following  the  three  remaining  subcon- 
tractor lienor  defendants  named  above  fol- 
lowed suit.  All  of  these  four  parties  like- 
wise filed  certificates  of  Hen  for  the  sev- 
eral sums  claimed  to  be  due  them,  amount- 
ing in  the  whole  to  $1,006.75.  The  plaintiff 
filed  his  certificate  for  $712.81  on  Decern- 
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ber  17,  1915,  and  before  the  last  two  pay- 
ments amounting  to  $800  were  made  by 
Moomjlan  to  Ruderman.  No  question  Is 
made  as  to  the  validity  of  any  of  these  five 
liens,  and  the  certificates  correctly  stal;e  the 
amounts  due  to  each  of  the  parties.  One 
other. lien  was  filed  by  the  defendant  Catan- 
ia. The  trial  court  found  that  nothing  was 
due  to  him,  and  disallowed  his  claim.  From 
this  ruling  and  decision  he  has  not  appealed. 

The  plaintiff  brought  his  action  by  com- 
plaint, claiming  a  foreclosure  of  his  lien 
and  $1,000  damages.  The  defendant  Moom- 
jlan answered,  setting  up  in  his  second  de- 
fense that  $1,300,  less  a  deduction  for  non- 
completion  of  the  work  according  to  the 
contract,  claimed  to  amount  to  $750,  was  due 
from  him  to  Ruderman;  that  he  made  no 
claim  to  the  money  represented  by  the  bal- 
ance due  and  unpaid;  that  the  lienor  de- 
fendants asserted  conflicting  claims  to  it 
growing  out  of  their  liens;  that  he  was 
ready  and  willing  to  pay  over  the  amount 
remaining  unpaid  by  him  to  those  entitled  to 
receive  it  as  determined  by  the  court  and 
asking  the  court  to  so  determine,  first  hav- 
ing ordered  the  several  imrties  tn  Interest  to 
interplead  and  state  their  respective  claims. 

At  this  stage  the  plaintiff's  Hen  was,  pur- 
suant to  the  statute  and  the  method  thereby 
prescribed,  dissolved,  and  a  bond  for  $3,500 
conditioned  upon  the  paym^it  to  the  plain- 
tiff or.  his  assignees  of  such  amount  as  a 
court  of  competent  Jurisdiction  should  ad- 
Judge  to  have  been  secured  by  the  Umi  with 
interest  and  costs  substituted  therefor.  The 
defendants  Moomjian  and  Kebablan  were, 
respectively,  the  principal  and  surety  on  this 
bond.  Following  this  substitution  the  plain- 
tiff, as  provided  by  statute,  amended  his 
comidaint  so  that  Its  .allegations  should 
conform  to  the  changed  situation,  and  by 
modifying  its  prayers  for  relief  so  that  they 
contained  a  claim  for  $1,000  damages  and 
for  an  adjudication  as  to  the  sum  secured 
by  the  plaintlCfs  lien  and  for  a  Judgment 
against  Moomjlan  and  Kebablan  as  princi- 
pal and  surety  on  the  bond  for  the  amount 
so  ascertained  together  with  the  Interest 
thereon  and  costs.  Kebablan  was  also  added 
as  a  party  defendant.  The  defendant  lienors 
thereupon  answered,  setting  forth  the  bases 
of  their  resp^ive  claims  and  claiming  to  be 
entitled  to  an  apportionment,  as  provided  by 
statute,  of  any  sum  found  due  from  Moom- 
jlan to  Rudcrmafl. 

Moomjlan's  three  payments  made  subse- 
quent to  the  service  of  the  plaintiff's  notice 
were  induced  by  Ruderman's  refusal  to  pro- 
ceed with  the  work  unless  he  was  paid  as 
agreed,  and  were  made  in  good  faith.  By 
the  Judgment  the  defendant  Moomjlan  was 
given  an  allowance  of  $200  for  counsel  fees, 
to  be  retained  by  him  out  of  the  fund  in  his 
hands. 

Bemhard  B.  Hoffman,  of  New  Haven,  for 
appellants  Setlow  and  others.    Charles  Co- 


hen and  Barnett  Berman,  both  of  New  Hav- 
en, for  appellee  plaintiff.  Louis  Sacba,  Jo- 
seph I.  Sachs  and  Harry  W.  Asher,  all  of 
New  Haven,  for  appellee  Moomjlan. 

PREINTICE,  0.  J.  (after  stating  the  facts 
as  above).  Under  the  pleadings  in  this  case 
the  Issues  presented  for  determination  and 
the  contentions  of  counsel  in  argument  re- 
late: (1)  To  the  apportionment  among  the 
plaintiff  and  the  four  defendant  lienors  ad- 
Judged  to  have  valid  liens  of  the  fund  of  $1.- 
050  in  the  defendant  Moomjlan's  hands  as  the 
balance  of  the  contract  price  unpaid  to  the 
contractor  Ruderman,  together  with  the  In- 
terest thereon ;  (2)  to  the  right  of  the  defend- 
ant lienors  to  share  with  the  plaintiff  in  the 
apportionment  of  a  larger  sum,  to  wit,  one 
made  up  of  the  $1,050,  with  Interest,  and 
$1,200,  the  total  of  the  payments  made  by 
Moomjlan  to  Ruderman  subsequent  to  the 
receipt  of  the  plaintiff's  notice  of  intention 
to  file  a  lien;  (3)  to  the  personal  responsi- 
bility incurred  by  Moomjlan  by  reason  of 
these  payments  to  Ruderman  and  the  ex- 
tent of  it;  and. (4)  to  the  bearing  of  that  re- 
sponsibility, if  any,  upon  any  apportionment 
to  be  made.  These  issues  divide  the  in- 
terested parties  into  three  contending  fac- 
tions, to  wit,  the  plaintiff,  the  four  defend- 
ant lienors,  and  Moomjlan,  the  prc^rty 
owner. 

All  parties  apparently  concede  that  the 
plaintiff  is  entitled  to  have  bis  claim  in  some 
manner  paid  in  full.  Whether  or  not  thU 
concession  is  one  which  the  law  compels 
to  be  accepted  as  a  starting  point  in  the 
determination  of  the  rights  of  the  several 
claimants  we  shall  have  occasion  to  in- 
quire later  on  in  connection  with  a  consider- 
ation of  the  position  which  the  plaintiff  oc- 
cupies. He  at  least  asserts  that  such  is  the 
case,  and  that  Is  the  burden  of  the  argument 
made  In  his  behalf.  As  for  other  incidental 
questions  touching  the  source  or  source* 
from  which  he  is  to  obtain  such  payment, 
which  were  the  main  subjects  of  discussion 
before  us,  he  expresses  little  concern. 

The  defendant  lienors  present  two  alter- 
native contentions.  The  first  is  that  what 
they  are  entitled  to  share  in  a  pro  rata 
division  among  all  the  lienors  of  the  nn- 
pald  fund  of  $1,050  and  interest  thereon, 
plus  the  $1,200  paid  by  Moomjlan  following 
his  receipt  of  the  plaintiff's  notice.  The 
second  is  that  the  plaintiff,  for  the  cTtin- 
guishment  of  the  indebtedness  to  him,  should 
be  relegated  to  his  claim  against  the  prop- 
erty owner,  Moomjlan,  growing  out  of  the 
latter's  payments,  greater  In  amount  than 
that  Indebtedness,  which  he  made  to  Ruder- 
man subsequent  to  his  receipt  of.  the  plain- 
tlfTs  notice,  thereby  leaving  the  $1,060  fnnd 
to  be  divided  between  them  to  the  substan- 
tial satisfaction  of  their  claims.  Moomjian. 
on  the  other  hand,  assets  that  no  apportion- 
meat  of  the  $1,050  fund  should  be  mad* 
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whlcb  win  leave  any  portion  of  the  plain- 
tiff's claim  unsatisfied,  and  therefore  that 
so  much  of  that  fund  as  may  be  necessary 
for  the  purpose  be  first  apportioned  to  its 
satisfaction  in  full,  and  only  the  balance 
be  shared  by  the  other  lienors.  The  result 
of  Moomjian's  contention,  as  will  readily 
be  seen,  is  that  he  will  escape  with  the  pay- 
ment of  the  contract  price  and  no  more, 
while  the  lienors,  other  than  the  plaintiff, 
will  go  substantially  unpaid.  The  lienors' 
contentions,  on  the  other  hand,  lead  to  an 
almost  diametrically  opposite  result,  In  that 
they  win  be  paid  in  full,  or  substantially 
so,  and  Moomjlau  be  required  to  make  a  sec- 
ond or  double  payment  of  the  |1,200  or  some 
considerable  portion  of  it. 

[1]  The  trial  court  adopted  the  view  that 
the  plaintiff  was  entitled  to  payment  in  full, 
and  in  accordance  with  the  contention  of 
Moomjian's  counsel  ordered  that  the  plain- 
tiff take  so  much  of  the  |1,050  fund  as  was 
necessary  to  satisfy  his  claim  with  Interest 
and  costs,  and  that  the  other  lienors  share 
pro  rata  the  infinitesimal  balance.  Whatever 
equitable  considerations  may  be  urged  in 
support  Qf  the  apportionment  thus  made,  the 
outstanding  fact  remains  that  such  division 
of  the  fund  formed  by  the  unpaid  balance 
of  the  contract  price  earned  is  directly  op- 
posed to  the  plain  and  positive  mandate  of 
the  statute.  Section  4138  of  the  Revised  Stat- 
utes, which  deals  with  this  subject,  expressly 
provides  that  the  unpaid  price.  In  the  event 
that  it  is  Insufficient  to  satisfy  the  claims 
of  all  subcontractor  lienor  claimants,  shall 
be  apportioned  among  them  "in  proportion 
to  the  amount  of  the  debts  due  them  respec- 
tively." This  statutory  direction  has  no 
UmUation  or  exception,  and  la  explicit  in 
forbidding  the  recognition  of  any  precedence 
among  subcontractor  lienors  in  so  far  as 
the  division  of  the  |1,050  in  Moomjian's 
hands  is  concerned. 

[2]  What,  then,  should  be  done  in  the  ad- 
justment of  the  conflicting  claims  of  the 
parties  In  order  that  our  statutory  regula- 
tions may  be  complied  with?  Whatever  it 
be,  some  one  or  more  must  suffer  loss,  and 
the  question  is  as  to  wltere  that  loss  must 
fall.  It  is  evident  that  the  plaintiff  and  de- 
foidant  lienors  do  not  occupy  the  same  posi- 
tion in  all  respects,  although  they  are  by  stat- 
ute placed  upon  an  equality  as  regard?  the  di- 
vision of  any  unpaid  balance.  The  plaintiff 
filed  notice  of  his  Intention  to  claim  a  lien 
when  only  $1,000  had  been  paid  by  the  own- 
er, and  $2,250  of  the  contract  price  remained 
to  become  payable.  When  the  defendants 
took  like  action,  $2,200  had  been  paid  the 
contractor,  and  only  $1,050  remained  to  be- 
come payable;  When  the  intervening  $1,200 
payments  were  made,  the  property  owner 
owed  the  defendants  no  duty  In  respect  to 
tbem.  He  was  free  to  make  them,  since  they 
were  not  made  in  advance  of  the  terms  of 
the  contract.    Clearly  they  have  no  right  to 


look  for  the  satisfaction  of  their  claims 
beyond  the  unpaid  balance  in  Moomjian's 
bands.  It  was  not  so  with  the  plaintiff. 
He  had  filed  his  notice,  and  by  that  act  had 
come  into  a  position  In  which,  as  prospec- 
tive lienor,  Moomjlau,  by  force  of  statute, 
owed  him  some  duty  and  assumed  some 
corresponding  burden  of  responsibility  and 
liability.    What  was  that  duty  and  burden? 

The  answer  to  this  question  depends  upon 
the  provisions  of  our  statutes  and  the  inter- 
pretation to  be  given  to  them.  Tbe  defend- 
ant Moomjlan  contends  that  his  duty,  which 
he  fulfilled,  was  to  retain  in  his  hands  out 
of  the  moneys  due  the  original  contractor  a 
sum  equal  in  amount  to  the  plaintiff's  claim 
as,  in  the  progress  of  the  work,  it  should 
prove  to  be.  This  might  well  be  if  our  law 
gave  to  the  plaintiff  as  the  subcontractor 
who  first  served  his  notice  of  Intention  duly 
followed  by  the  filing  of  his  certificate  of 
lien,  or  the  one  who  had  first  filed  his  certifi- 
cate of  lien,  or  the  first  to  take  both  steps 
a  priority  of  li«i  of  such  a  nature  that 
he  would  be  entitled  to  have  Us  claim 
first  satisfied  out  of  any  unpaid  balance  In 
Moomjian's  bands.  But  such  is  not  the  pro- 
vision of  our  law.  A  subcontractor  lienor 
who  serves  his  notice  of  intentlod  to  file  a 
lien  does  not,  by  reason  of  the  promptness 
of  his  action,  acquire  any  right  or  inchoate 
right  of  precedence  over  one  taking  a  similar 
step  later,  save  as  Intervening  payments 
may  be  concerned.  Neither  does  one  by  fil- 
ing a  certificate  of  lien  thereby  come  into  a 
position  superior  in  any  respect  to  that 
which  others  who  may  follow  his  example 
will  come  to  occupy.  .  The  consequence  in 
neither  case  Is  to  cause  any  sum  already 
due  or  to  become  due  to  the  original  contrac- 
tor to  be  set  aside  as  security  through  the 
resulting  Hen  for  the  payment  of  the  lienor's 
particular  claim  and  that  alone.  No  way  to 
accomplish  that  result  is  provided. 

Whatever  lack  of  (ilarity  and  deflniteness 
or  other  shortcoming  there  may  be  in  our 
mechanic's  lien  statutes,  one  thing  stands 
out  in  them  clearly  and  unmistakably,  and 
that  is  that  subcontractor  lienors  stand  upon 
a  perfectly  equal  footing  as  respects  their 
rights  In  the  unpaid  earned  contract  price. 
No  one  of  them  can  acquire  a  security  which 
he  may  not  be  called  upon  to  share  with  oth- 
ers, and  neither  he  nor  the  owner  nor  any 
man  can,  until  60  days  after  the  completion 
of  the  work,  tell  what  retained  sum  would 
be  necessary  to  afford  protection  to  a  notify- 
ing subcontractor.  This  is  a  fact  of  large 
Imp9rtance  in  the  determination  of  the  rights 
and  obligations  which  our  statutes  create 
and  Impose.  In  the  present  connection  it  has 
importance  in  that  it  interposes  an  impassa- 
ble barrier  to  the  defendant  Moomjian's  con- 
tention that  his  duty  created  by  the  receipt 
of  the  plaintiff's  notice  was  fully  performed, 
since  it  appears  that  he  has  retained  a  great- 
er sum  than  the  amount  for  which  the  plain- 
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tiff  has  a  lien,  although,  under  the.  law,  he  Is 
able  to  obtain  only  some  portion  InsuflScient 
to  satisfy  his  claim.  The  security  which  a 
notifying  subcontractor  obtains  Is  not  such 
an  evanescent  thing  as  it  would  be  were 
this  claim  presented  on  behalf  of  Hoomjian 
well  made. 

There  are  two  provisions  of  our  statute 
wlilch,  when,  read  together,  Indicate  clearly 
the  measure  of  the  duty  for  the  protection 
of  the  plaintiff  under  which  Moomjian  came 
uiwn  his  receipt  of  the  plaintiff's  notice 
when  only  $1,000  had  been  paid  to  Ruderman 
and  his  responsibility  for  any  breach  of  that 
duty.  One  is  that  which  we  have  just  I>een 
considering;  the  other  that  which  accords 
to  notifying  lienors  certain  rights  not  given 
to  prospective  lienors  whose  notices  as  yet  re- 
main unserved.  This  latter  provision  is 
that: 

"In  determining  the  amount  •  •  •  any 
lien  or  liens  shall  attach  upon  any  land  or  build- 
ing, the  owner  of  such  land  or  building  shall  be 
ollowed  whatever  payments  he  shall  have  made, 
in  good  faith,  to  tne  original  contractor  or  con- 
tractors, before  receiving  notice  of  such  lien  or 
liens."    Revised  Statutes,  S  4138. 

Here  is  no  express  prohibition  of  addi- 
tional payments.  Wtiat  is  forbidden  Is  an 
allowance  to  the  owner  on  account  of  them 
if  the  subcoQtractor  lienors  who  have  served 
their  notices  are  to  suffer  thereby.  By  the 
service  of  his  notice  a  prospective  subcon- 
tractor }lenor  who  thereafter  duly  files  his 
certificate  of  lien  acquires  the  right  to  find 
in  the  property  owner's  liands  such  an 
amount  within  the  limits  of  what  Is  due  to 
the  original  contractor  at  the  time  of  the 
service,  or  what  shall  thereafter  become  due, 
us  will  suffice  in  Its  division  and  distribution 
pursuant  to  statute  to  satisfy  his  claim  as  It 
shall  prove  to  be.  The  owner  may  make 
!$uch  payments  as  he  chooses,  but  In  making 
them  he  acts  at  his  peril.  The  risk  he  runs 
is  that  of  holding  the  notifying  lienors  harm- 
less by  reason  of  them.  They  and  all  tother 
lienors  are  entitled  to  share  In  the  final  sum 
unpaid.  If  their  claims  are  thus  satisfied  all 
Is  well,  and  the  owner  is  protected.  If  not, 
he  must,  to  the  extent  of  his  payments,  moke 
good  the  loss  the  notifying  lienors  have  been 
compelled  to  suffer  by  reason  of  the  deple- 
tion of  the  fund  which  should  be  available 
for  their  additional  security.  His  overpay- 
ment Is  measured,  not  by  his  actual  pay- 
ments, but  by  the  amount  of  them  which  is 
required  to  furnish  the  notifying  lienors  the 
security  to  which  they  are  entitled  by  vir- 
tue of  their  notices.  As  regards  a  subcon- 
tractor lienor  who  has  given  no  notice  until 
after  a  payment  is  made,  the  owner  is,  as  we 
have  already  observed,  free  to  make  it,  and 
to  make  it  without  entailing  any  responsi- 
bility therefor,  even  Indirectly.  His  sole 
duty  Is  to  those  who  have  given  notice,  and 
his  responsibility  for  nonperformance  of  that 
duty  Is  to  save  them  from  loss  for  his  mis- 
takoi  or  indiscreet  action. 


The  observations  already  niade  effectually 
dispose  of  both  of  the  claims  of  the  defend- 
ant lienors.  They  dispose  of  their  primary 
claim  that  the  defendant  lienors  are  entitled 
to  share  with  the  plaintiff  In  a  pro  rata  di- 
vision of  not  only  the  $1,050  and  Interest 
thereon  but  also  the  additional  sum  of  $1.- 
200,  since  they  establish  that  the  payments 
which  make  up  the  latter  amount  were  not 
made  by  Moomjian  In  contravention  of  any 
duty  he  owed  to  them.  As  a  consequence 
they  are  in  no  position  to  ask  that  he  make 
repayments  In  whose  division  they  may 
share,  or  that  they  be  permitted  to  share  in 
any  repayments  made  by  hlml  The  only  per- 
son who  has  any  right  to  complain  of  Moom- 
jlan's  payments  is  the  plaintiff,  and  he  there- 
fore is  the  only  party  who  is  entitled  to 
claim  protection  therefrom  through  their  be- 
ing treated  as  though  they  had  not  been 
made. 

[3]   They  also  dispose  of  the  secondary 
claim    that    the    plaintiff,     following    the 
method  of  marshaling  securities  In   equity 
where  one  creditor  has  a  claim  upon  two 
funds  of  a  debtor  to  either  of  which  he  may 
resort  while   other   creditors  of  the  same 
debtor  may  look  to  only  one,  should  be  re- 
quired to  resort  for  the  satisfaction  of  his 
'  indebtedness  to  his  claim  against  Moomjian. 
thereby  leaving  the  $1,050  fund  to  be  appor- 
I  tioned    among    them.      He    has    no    claim 
I  against  Moomjian  beyond  that  he  be  saved 
I  from  any  loss  which  might  befall  him  by  rea- 
'  son  of  the  payments  after  notice.     Conse- 
quently he  has  no  right  to  look  to  that  por- 
tion of  Moomjian's  Indebtedness  to  Rnder- 
man,  which,  as  between  them,  was  liquidated 
by  the  last  three  payments,  as  furnishing  se- 
curity  for  any  greater  sum  than  that  re- 
quired to  make  him  whole. 

[4]  Beyond  that  the  situation  Is  not  one 
to  which  the  equitable  principles  of  mar- 
shaling securities  are  applicable.  "As  a 
general  rule,  *  •  •  t>efore  a  court  of 
equity  will  marshal  securities  between  two 
persons  it  must  appear  (1)  that  they  are 
creditors  of  the  same  debtor,  (2)  that  there 
are  two  funds  belonging  to  that  debtor,  and 
(3)  that  one  of  them  alone  has  a  right  to  re- 
sort to  both  funds."  Qulnnlplac  Brewing 
Co.  V.  Fitzglbbons,  73  Conn.  191,  196,  47  Atl. 
128, 130.  Neither  the  plaintiff  nor  the  defend- 
ant lienors  are  in  any  true  sense  creditors  of 
Moomjian,  nor  Is  he  their  debtor.  There  U 
no  contract  relation  between  them.  The  fund 
to  wlilch  they  may  look  is  money  earned  by 
Ruderman  and  primarily  his.  They  are  his 
creditors  entitled  by  statute.  In  effect,  to  ap- 
propriate his  money  In  Moomjian's  hands  for 
the  satisfaction  of  their  claims. 

These  conclusions  lead  to  the  result  that 
the  superior  court  should  have  ordered  the 
fund  in  the  defendant  Moomjian's  hands, 
comprising  the  unpaid  balance  due  to  Ruder- 
man, divided  pro  rata  between  the  several 
lienors,  to  wit.  the  plaintiff  and  th«  four  d«>- 
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fendanta  f otmd  to  have  valid  liens,  and  ren- 
dered Judgment  in  favor  of  tbe .  plaintiff 
against  the  defendants  Moomjian  and  Keba- 
bian  for  the  recovery  of  the  balance  of  the 
plaintiff's  claim,  principal,  and  interest,  re- 
maining unsatisfied  after  such  division. 

[6]  The  allowance  to  Moomjian  for  counsel 
fees  was  also  erroneous.  It  was  doubtless 
made  upon  the  theory  that  the  case,  at  least 
as  it  was  decided,  was  essentially  one  of  in- 
terpleader, where  the  controversy  concerned 
the  division  of  the  fund  in  Moomjian's  hands 
to  which  he  made  no  claim,  and  which  he 
was  ready  and  willing  to  pay  over  to  the 
parties  entitled  to  receive  it  The  Issues 
and  tlie  contested  issues  were  much  wider 
in  their  range,  and  directly  involved  Moom- 
jian's pers(Mial  interests  and  responsibility 
and  the  extent  of  the  latter.  The  amount  of 
the  fund  in  question  was  left  to  adjudica- 
tion; Moomjian  himself  presenting  claims 
for  deductions  which  called  for  such  ad- 
judication. Ihey  involved,  moreover,  a  de- 
termination of  Moomjian's  personal  liability 
arising  from  his  payments  subsequent  to 
the  receipt  of  the  plaintifTs  notice.  He  was 
distinctly  a  litigating  party  having  personal 
interests  involved  in  the  result,  as  the  out- 
come clearly  demonstrates. 

There  was  error;  the  Judgment  is  set 
aside  and  the  cause  remanded  for  the  rendi- 
tion of  a  Judgment  directing  that  the  un- 
paid balance  found  due  from  the  defendant 
Moomjian  to  Ruderman,  principal  and  in- 
terest, be  apportioned  pro  rata  between  the 
several  lienors,  to  wit,  the  plaintiff  Stone 
and  the  defendants  Bernstein,  Rappaport, 
the  Connecticut  Adamant  Plaster  Company, 
and  Setlow  and  FInkelstein,  and  awarding 
to  the  plaintiff  as  against  the  defendants 
Moomjian  and  Kebablan  a  Judgment  for  the 
recovery  of  the  balance  of  the  plaintiff's 
claim,  principal,  and  interest  remaining  un- 
satisfied after  such  apportionment.  The 
other  Judges  concurred. 


Appeal  of  TOUNQ. 

(Supreme  Court  of  Errors  of  Connecticut. 

AprU  30,  1918.) 

1.  Statutes  «=»159— Constbijction. 

Whatever  the  limitations  or  exceptions  to 
the  rule  that  a  later  statute  repeals  a  prior 
contrary  statute,  there  are  no  exceptions  to  the 
proposition  that,  if  two  statutes  are  expressly 
contrary,  the  later  is  the  law. 

2.  Statutes  «=181(1)  —  CossxaucTioN— In- 

TXNT   OF  LEOISI^TDBE.  ,,  ,       ,.  j 

When  once  the  legislative  will  is  discovered, 
the  courts  are  not  at  liberty  to  disregard  it  by 
Invoking  any  rule  of  construction. 

3.  Intoxicating  IdQUORs  <e=>4&— Local  Op- 
tion— Time  or  Taking  Effect. 

Acts  1917,  c.  322,  providing  that,  where 
town  votes  no  license,  the  vote  becomes  opera- 
tive on  the  first  Monday  in  the  following  month, 
prevails  over  chapter  263,  permitting  county 
commissioners  to  renew  a  liquor  license  to  the 
first  Monday  of  the  second  month  following  the 


vote,  and  the  county  commissioners  cannot  re- 
new a  liquor  license  beyond  the  first  Monday  of 
the  month  succeeding  a  vote  of  no  license  by  a 
town. 

Case  reserved  from  Superior  Court,  Iltch- 
field  County;    William  M.  Maltble,  Judge. 

Thomas  F.  Toung  applied  to  the  county 
commissioners  of  Litchfield  county  for  re- 
newal of  a  liquor  license.  From  a  ruling 
of  the  commissioners  denying  the  license,  the 
applicant  appealed  to  the  superior  court. 
Reserved  from  such  court  on  a  question  of 
law.  Affirmance  of  the  ruling  of  the  com- 
missioners advised. 

Leonard  J.  Nlckerson,  of  Cornwall,  and 
John  P.  Addis,  of  New  Mllford,  for  appli- 
cant. John  T.  Hubbard,  of  Utchfleld,  for 
county  commissioners. 

SHUMWAT,  J.  This  case  comes  to  this 
court  by  reservation  from  the  superior  court 
in  Litchfield  county.  It  appears  from  the 
record  that  the  town  of  New  MUford,  on  the 
first  Monday  of  October,  1917,  voted  against 
the  granting  of  licenses  to  sell  intoxicating 
Uquors.  At  that  time  the  appellant,  Thomas 
F.  Toung,  was  a  licensed  dealer  in  said  town. 
Young  applied  to  the  county  commissioners 
for  a  renewal  of  his  license  until  the  first 
Monday  in  December,  1917,  under  the  provi- 
sions of  chapter  263  of  the  Public  Acts  of 
1917.  The  county  commissioners  ruled  that 
they  had  no  authority  to  renew  the  license. 

The  question  of  law  upon  which  the  su- 
perior court  asks  the  advice  of  this  court  is 
In  substance  whether  the  ruling  of  the  com- 
missioners was  correct.  The  Legislature  of 
1917  enacted  two  measures;  one,  chapter 
263,  entitled  "An  act  amending  an  act  con- 
cerning ballot  on  the  license  question,"  ap- 
proved May  10,  1917,  and  the  other,  chapter 
322,  entitled  "An  act  amending  an  act  con- 
cerning ballot  on  the  question  of  license," 
approved  May  16,  1917 — both  of  these  acts 
in  terms  amending  chapter  224  of  the  Public 
Acts  of  1909. 

[1,  2]  One  of  the  rules  for  construction  of 
statutes  first  to  be  applied  is:  "Later  stat^ 
utes  repeal  prior  contrary  statutes."  What- 
ever limitations  or  exceptions  to  this  rule 
there  may  be,  there  are  none  which  In  any 
manner  qualify  the  proposition  that,  if  two 
statutes  are  expressly  contrary,  the  later 
one  Is  the  law.  When  once  the  legislative 
will  is  discovered,  the  courts  are  not  at  lib- 
erty to  disregard  It,  by  invoking  any  rule  of 
construction.  The  two  statutes  now  under 
consideration  are  clearly  antagonistic.  It 
seems  impossible  to  find  any  interpretation 
to  uphold  the  contention  that  both  are  in 
force  and  effective. 

[3]  Chapter  268  permits  the  county  com- 
missioners to  renew  any  license  to  sell  in- 
toxicating liquors  after  the  town  has  voted 
no  license  for  a  period  not  later  than  the 
first  Monday  of  the  second  month  after  the 
vote  is  taken;    while  chapter  322  provides 
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that,  whenever  a  vote  Is  taken  on  the  ques- 
tion of  granting  licenses,  "the"  vote  shall  be- 
come operative  on  the  first  Monday  of  the 
month  next  succeeding  the  town  meeting.  It 
needs  only  to  state  the  terms  of  the  two  stat- 
utes to  show  that  their  provisions  are  ir- 
reconcilable. A  no  license  vote  does  not  be- 
come "operative"  at  the  given  time.  If  the 
county  commissioners  can  renew  all  existing 
licenses  for  one  month  longer. 

The  superior  court  is  advised  to  affirm  the 
action  of  the  county  commissioners.  The 
other  Judges  concurred. 


HOLMES  v.-  CONNECTICUT  TRUST  & 

SAFE  DEPOSIT  CO.  et  aL 

(Supreme  Court  of  Errors  of  Connecticut. 

April  SO,  1018.) 

1.  WrLiLs  «=»538— CoNSTEUcTioN— -Dbath   of 
Leoateij— Time  of  Death. 

A  will,  providing  that,  "in  the  event  of  the 
death  of  C,  the  incnrae  of  the  investments  is  to 
be  divided  between  his  children  •  •  •  under 
the  same  conditions,"  heJd  to  provide  for  the 
contlnfrency  of  C.'s  death,  either  before  or  aft- 
er death  of  testator. 

2.  Perpetuities  <3=>4(10)— Tbuot  Fund— Un- 
born Children. 

Where  income  of  trust  was  to  go  to  C.  until 
Ms  death,  then  to  F.  and  B.,  his  children,  a 
clause,  that  if  there  should  be  more  children 
born  to  him  they  should  share  alike,  did  not 
violate  the  rule  against  perpetuities ;  the  in- 
come of  such  trust  being  given  to  a  class. 

3.  Perpettjities    ^=>4(22)  —  Construction — 
Ineffective  Invalid  Clauses. 

Where  will  left  income  of  trust  to  C,  on 
his  death  to  ^o  to  his  children,  F.  and  B.,  but  if 
any  more  children  should  be  born  to  C.  they 
were  to  share  alike,  the  last  clause,  if  invalid 
as  perpetuity,  would  not  render  it  invalid  as  to 
F.  and  B.,  where  no  more  children  were  born. 

4.  Wills  €=>642,  644  —  Construction— Con- 
ditions AND  Restrictions. 

A  testator  could  require  beneficiaries  of  the 
income  of  a  trust  to  refrain  from  the  use  of  to- 
bacco and  liquor,  and  to  spell  the  family  name 
in  a  certain  way;  but  it  is  against  public  pol- 
icy to  condition  the  enjoyment  of  income  of  a 
trust  upon  the  conduct  of  a  husband  of  a  ben- 
eficiary, because  such  a  condition  would  be  pro- 
vocative of  marital  discord,  and  would  be  a  mat- 
ter which  the  beneficiary  was  powerless  to  con- 
trol. 

Case  Reserved  from  Superior  Court,  Litch- 
field County;  WUUam  M.  Maltble,  Judge. 

Suit  by  Edward  R.  Holmes,  trustee  under 
the  will  of  Edwin  M.  Tyrrel,  deceased, 
against  the  Connecticut  Trust  &  Safe  De- 
posit Company,  executor  of  the  estate  of 
Edwin  M.  Tyrrel,  deceased,  and  others,  to 
construe  a  will.,  Reserved  from  the  supe- 
rior court  for  advice.  Will  construed,  and 
Judgment  advised  for  plaintiff. 

Edwin  M.  Tyrrel  died  February  2,  1915, 
leaving  no  widow,  personal  estate  only,  and 
a  last  will  and  testament,  with  two  codicils 
thereto.  The  defendant  the  Connecticut 
Trust  &  Safe  Deposit  Company  Is  the  execu- 
tor of  his  will,  which  has  been  duly  proved. 
The  plaintiff  is  the  duly  appointed  and  quali- 


fied trustee  of  a  trust  fund  established  by 
the  vrill,*and  as  such  trustee  has  in  his  pos- 
session property  of  the  estate  amountlDg  ap- 
proximately to  $32,878.99,  which  was  paid 
over  to  it  by  the  executor  in  the  coarse  of 
Its  administration  of  the  estate. 

The  first  three  paragraphs  of  the  will  make 
disposition  bf  certain  property,  amall  In 
amount,  which  has  no  present  interest.  By  the 
fourth  paragraph  he  gives  to  bis  son,  Glitrord, 
who  was  his  only  child,  the  farm  which  he 
then  owned,  but  ceased  to  own  before  his  de- 
cease. In  connection  with  this  gift  the  will 
provides  that.  If  the  son.  neglects  or  refuses 
to  comply  with  certain  conditions,  the  farm 
should  be  sold  by  his  trustee  subsequently 
named  and  the  proceeds  added  to  the  proper- 
ty covered  by  the  succeeding  paragraph. 
These  conditions  were,  in  the  language  of 
the  will: 

"That  he  entirely  abstain  from  the  use  of  to- 
bacco, and  the  use  of  all  kinds  of  intoxioatinf 
liquors  as  a  beverage  and  that  on  all  occasions 
when  necessary  to  write  or  spell  the  name  nl 
Tyrrel  he  shall  spell  it  as  it  is  spelled  in  this 
instrument  and  was  spelled  by  my  ancestors." 

By  the  fifth  paragraph,  as  amended  by  the 
codicil,  he  gave  all  his  bonds,  stocks,  Dot(«:, 
or  other  evidences  of  Indebtedness  that 
should  belong  to  him  at  the  time  of  his  de- 
cease to  the  plaintiff  in  trust  for  purposes 
subsequently  defined.  The  first  of  these  pur- 
poses is  stated  in  the  fifth  paragraph  to  be 
that  the  Interest  and  Income  therefrom 
should  be  paid  to  his  son  Clifford  during  his 
lifetime,  subject  to  the  conditions  written 
In  the  preceding  paragraph.  This  latter  pro- 
vision is  elaborated  in  the  sixth  paragraph, 
wherein  it  is  provided  that  if  In  any  calen- 
dar year  Clifford  should  neglect  or  refuse  to 
comply  with  the  conditions  the  Income  was 
to  be  added  to  the  principal.  The  first  two 
sentences  of  the  seventh  paragraph  read  as 
follows: 

"In  the  event  of  the  death  of  said  Clifford  I. 
Tyrrel,  the  income  of  the  investments  is  to  be 
equally  divided  between  his  children,  Florenoe 
J.  Tyrrel  and  Bertha  Tyrrel,  under  the  same 
conditions  and  limitations  as  hereinbefore  stat- 
ed, which  conditions  are  to  apply  to  and  be  ob- 
served by  their  husbands,  if  they  shall  marrv. 
If  there  should  be  more  children  bom  to  said 
Clifford  all  are  to  share  alike." 

Then  follows  In  the  remainder  of  para- 
graph 7  and  paragraphs  8  and  9  somewhat 
extended  provisions  for  further  Umitatloos 
over  in  the  event  of  the  death  of  one  or  both 
of  Clifford's  children,  and  for  the  ultimate 
vesting  In  absolute  ownership  of  the  trust 
fund  when  the  life  uses  provided  for  should 
become  terminated. 

Clifford  survived  his  father  and  died  intes- 
tate June  27,  1917.  He  left  a  widow,  Jean 
A.  Tyrrel,  and  two  daughters,  the  oldest  of 
whom  was  bom  In  1894  and  the  youngest  in 
1898.  These  daughters  were  the  only  chil- 
dren born  to  him.  Both  are  now  living,  and 
the  oldest,  Florence,  Is  married  to  a  bos- 
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band  also  living.  Clifford's  widow,  Jean  A. 
Tjrrel,  is  the  administratrix  upon  bis  estate 
ind  the  guardian  of  the  estate  of  the  young- 
er daughter.  No  grandchild  of  his  has  ever 
been  born.  During  the  lifetime  of  Clifford 
the  plaintiff  paid  to  bim  the  net  income  of 
the  trust  fnnd.  Subsequent  to  his  death  the 
Connecticut  Trust  &  Safe  Deposit  Company, 
as  executor  of  the  will  of  the  testator,  made 
demand  upon  the  plaintiff  for  the  principal 
of  the  trust  fund,  on  the  ground  that  the 
continuation  of  the  trust  established  by  the 
will  and  administered  by  the  plaintiff  beyond 
the  life  of  Clifford  was  in  contravention  of 
the  rule  against  perpetuities,  and  that,  there- 
fore, the  trust  was  terminated  and  the 
principal  of  the  fund  became  intestate  es- 
tate of  the  testator,  which  should  be  admin- 
istered by  the  demanding  company  as  execu- 
tor of  bis  estate.  Thereupon  the  plaintiff 
Instituted  the  present  action.  The  questions 
propounded  for  advice,  as  they  are  stated  In 
the  complaint,  are  as  follows,  to  wit: 

"First  Whether  the  trust  created,  or  attempt- 
ed to  be  created,  by  the  said  will  and  codicils, 
and  whereof  the  plaintiff  is  trustee,  is  valid, 
lesal  and  operative,  since  the  decease  of  the  said 
Clifford  J.  Tyrrel,  and  capable  of  being  carried 
out  in  legal  manner,  and,  if  so.  how  ;  and  wheth- 
er the  said  trust  is  now  valid  and  subsisting 
trust,  or  whether  the  same  is  not  void  by  reason 
of  the  general  equitable  rule  against  perpetui- 
ties. 

"Second.  Whether  the  conditions  set  forth  in 
the  fourth  paragraph  of  the  said  will,  and  refer- 
red-to  in  the  sixth  and  seventh  paragraphs  of 
the  same,  respecting  the  abstention  from  tobacco 
and  intoxicating  liquors  aa  a  beverage,  and  re- 
specting the  spelling  of  the  word  'Tyrrel,'  are 
ralid  as  applicable  to  the  said  children  of  Clif- 
ford jr.  Tyrrel  and  as  to  the  husband  of  the 
said  Florence  J.  Tyrrel  Marsh,  and  necessary 
to  be  observed  by  the  plaintiff  in  respect  of  the 
administration  of  his  said  trust,  should  the  same 
be  valid,  or  whether  the  said  conditions  as  ap- 
plicable to  the  said  daughters,  or  as  applicable 
to  the  said  husband  of  one  of  them,  are  void. 

"Third.  Whether  the  principal  of  said  trust 
fund  is  now  intestate  estate,  and  should  be  de- 
livered and  paid  by  the  plaintiff  to  the  defendant 
the  Connecticut  Trust  &  Safe  Deposit  Com- 
pany, as  executor  of  the  estate  of  Edwin  M. 
Tyrrel. 

"Fourth.  If  said  trust  is  no  longer  a  valid 
and  subsisting  one,  to  whom  and  in  what  pro- 
portions the  principal  of  said  trust  fund  goes 
and  of  right  belongs." 

Wilbur  G.  Manchester,  of  Winsted,  for 
plaintiff.  Samuel  A.  Ilerman,  of  Winsted, 
for  defendant  Connecticut  Trust  &  Safe  De- 
posit Co.  Howard  F.  Landon,  of  Salisbury, 
for  defendants  Jean  A.  Tyrrel  and  others. 

PRESNTICE,  C.  J.  (after  stating  the  facts 
as  above).  The  questions  propounded  for  ad- 
Tlce  are  in  form  four  in  number.  Aa  we  un- 
derstand them,  tliey  resolve  themselves  in 
effect  into  two,  both  of  present  importance 
Dcder  conditions  which  have  arisen  and  now 
exist.  The  somewhat  elaborate  provisions  of 
the  will  suggest  that  other  questions  touch- 
ing them  may  come  to  possess  Importance  as 
events  develop.  Were  advice  asked  concern- 
ing them,  we  should  hesitate  to  give  It,  since 
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the  contingencies  to  which  they  relate  have 
not  arisen,  and  the  persons  whose  Interests 
would  be  involved  are  or  may  not  be  in  ex- 
istence. Our  advice,  therefore,  will  be  con- 
fined to  the  two  question  of  present  perti- 
nence above  referred  to,  to  wit:  (1)  Wheth- 
er the  trust  which  the  plaintiff  is  called  upon 
to  administer  has  been  fully  executed,  or  is 
a  subsisting  one,  requiring  his  continual  hold- 
ing of  the  trust  estate  for  its  execution ;  and 
(2)  whether  or  not,  if  the  trust  is  a  subsist- 
ing one,  the  conditions  prescribed  in  the  will 
as  conditions  precedent  to  the  right  of  the 
beneficiaries  of  Income  to  receive  the  same 
as  it  shall  from  year  to  year  accrue  are  val- 
id and  operative.  These  two  questions,  it 
will  be  observed,  are  quite  independent  of 
each  other,  so  that  those  portions  of  the  will 
which  give  rise  to  the  second  or  subordinate 
one  may,  for  convenience  sake,  be  ignored  in 
answering  the  first. 

The  testator's  son,  Clifford,  having  died, 
and  bis  only  children  being  still  living,  and 
the  trust,  In  so  far  as  it  was  one  in  his  fa- 
vor as  a  beneficiary  of  income,  having  been 
fully  executed,  the  existing  circumstances 
are  those  which  are  dealt  with,  and  exclu- 
sively dealt  with,  in  the  first  two  sentences 
of  the  seventh  paragraph  of  the  will.  The 
first  question  to  be  answered  is  therefore  one 
whose  answer  is  to  be  found  in  that  portion 
of  the  will  which  is  entirely  separable  from 
and  independent  of  every  other  portion  of  the 
instrument 

[1]  The  first  pertinent  inquiry  suggested  by 
these  two  sentences  is  occasioned  by  the 
opening  words,  which  make  the  provisions  of 
the  paragraph  operative  only  in  the  event  of 
Clifford's  death.  Did  the  testator  intend  tc 
make  provision  In  the  event  of  his  son's 
death  at  any  time,  or  only  in  the  event  of 
Us  death  before  the  testator's?  A  reading 
of  the  will  in  Its  entirety  leaves  no  room  for 
doubt  that  the  testator's  intention  was  to 
provide  for  the  contingency  of  Clifford's 
death,  whenever  it  should  occur.  Butler  v. 
Flint,  91  Conn.  630,  C36,  101  Atl.  19. 

[2]  If  the  first  of  the  sentences  stood 
alone,  there  could  be  no  question  of  its  va- 
lidity and  sufficiency  as  entitling  Clifford's 
daughters,  Florence  and  Bertha,  as  cestuls 
que  trust,  to  share  between  them  the  income 
of  the  fund  in  the  plaintiff's  hands.  It  is 
charged,  however,  that  the  next  following 
sentence,  which  provides  that  if  other  chil- 
dren shall  be  born  to  Clifford  all  should 
share  equally,  is  one  which  contravenes  the 
rule  against  perpetuities  and  taints  the  whole 
limitation  over  to  Clifford's  children,  includ- 
ing Florence  and  Bertha.  In  neither  of  its 
aspects  ia  this  contention  well  made.  A  tes- 
tamentary gift  to  children  bom  and  unborn 
of  a  living  parent  Is  not  invalidated  by  the 
rule  against  perpetuities,  for  the  reason  that 
one  or  more  of  the  children  may  come  into 
existence  more  than  21  years  and  the  period 
of  gestation  after  the  testator's  death.  If 
one  or  more  of  the  children  are  living  at  the 
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death  of  the  testator,  the  gift  will  be  upheld 
as  a  gift  to  a  class,  vesting  In  Its  monbers 
living  at  the  testator's  death,  and  opening  to 
let  In  after-born  members.  Jones'  Appeal, 
48  Conn.  60,  67;  «elfleld  v.  Booth,  63  Conn. 
299,  304,  27  Atl.  585 ;  Hoadley  v.  Beardsley, 
69  Conn.  270,  279,  93  Atl.  535. 

[3]  Neither  Is  It  true  that  If  the  gift,  as 
expressed  in  the  second  sentence,  were  In- 
valid, the  prior  one  to  Florence  and  Bertha 
would  fall.  The  two  sentences  embody  two 
separate  alternative  provisions,  that  In  the 
second  to  be  substituted  for  the  one  In  the 
first  in  the  contingency  of  afterbirths.  That 
contingency  never  having  occurred,  the  sub- 
stitutionary provision,  became  ineffective  and 
as  though  It  never  were.  Sumner  v.  Westcott, 
86  Conn.  217,  222,  84  Atl.  921. 

The  trust  being  a  subsisting  one  in  favor 
of  Florence  and  Bertha  as  benefldarles  of 
the  Income  of  the  fund  held  by  the  plaintiff, 
the  question  propounded  for  advice  as  to  the 
validity  and  effect  of  the  terms  attempted 
to  be  Imposed  upon  them  and  their  husbands 
as  conditions  precedent  to  their  right  to  re- 
ceive from  the  trustee  the  income  as  It  an- 
nually accrues  becomes  one  of  present  perti- 
nence. These  conditions,  as  expressed  in  the 
will,  are  that  they  and  their  husbands  ab- 
stain from  the  use  of  tobacco  and  ail  kinds 
of  intoxicating  liquor  as  a  beverage  and  on 
iill  occasions,  when  necessary  to  write  or 
spell  the  name  of  Tyrrel,  spell  It  as  it  is 
spelled  In  the  will  and  was  spelled  by  the 
testator's  ancestors. 

[4]  As  a  general  rule,  a  testator  has  the 
-ight  to  Impose  such  conditions  as  he  pleases 
upon  a  beneficiary  as  conditions  precedent 
o  the  vesting  of  an  estate  in  him,  or  to  the 
enjoyment  of  a  trust  estate  by  him  as  cestui 
Mue  trust  He  may  not,  however,  impose 
one  that  Is  uncertain,  unlawful,  or  opposed 
to  public  policy.  The  conditions  here  at- 
tempted to  be  Imposed,  in  so  far  as  they  are 
made  dependent  upon  the  conduct  of  hus- 
t>and8,  fall  within  the  last-named  class.  It 
Is  clearly  one  opposed  to  public  policy.  A 
consequence  of  such  a  condition,  were  It  en- 
<foreeable,  would  be  that  a  wife  entitled  to 
property  or  income  might  be  penalized  for 
■-■onduct  which  she  was  powerless  to  control. 
.1  situation  would  thus  be  created  which 
would  be  fraught  with  infinite  injustice  to 
her,  provocative  of  marital  discord,  and  con- 
ducive of  longings  to  escape  from  the  mar- 
riage relation.  Nor  Is  that  all.  The  hus- 
band in  such  a  situation  would  be  furnished 
with  a  ready  and  oftentimes  potent  means 
of  exercising  a  domination  over  his  wife 
through  fear  of  the  consequences  of  noncom- 
pliance with  his  wishes,  which.  In  the  inter- 
est of  right  and  of  domestic  harmony  and 
happiness,  should  not  be  permitted. 

In  so  far  as  the  conditions  are  made  de- 
pendent upon  the  conduct  of  beneficiaries  of 
income  themselves,  in  tlie  present  Instance 


Florence  and  Bertha,  no  one  of  than  can  be 
said  to  l>e  contrary  to  public  policy  or  unlaw- 
ful. Nor  is  there  any  uncertainty  about  the 
two  which  concern  the  use  of  tobacco  and  in- 
toxicating liquors.  The  language  in  wUcli 
the  third,  relating  to  the  spelling  of  the  (aiu 
ily  name,  is  couched,  was  not  as  happil.\ 
chosen  as  It  might  have  been.  It,  however, 
sufficiently  indicates  that  the  testator's  pur- 
pose was  to  contribute  to  the  perpetuation  of 
the  ancestral  spelling  of  the  surname  bf 
bore,  and  tiat  in  furtherance  of  that  end  In- 
Intended  to  exclude  from  the  enjoyment  of 
any  portion  of  the  annually  accruing  Incouii 
of  his  estate  left  in  trust  persons  who.  In  s- 
far  as  they  should  make  use  of  that  name  in 
the  designation  of  themselves  or  their  fami 
lies,  did  not  habitually  use  it  as  thus  spei! 
ed.  .  Whether  or  not  he  was  successful  iii 
carrying  out  that  Intention  as  to  every  per 
son  who  by  possibility  might  become  entitle 
to  receive  some  share  of  the  income  of  th 
trust  fund,  we  have  no  occasion  to  Inquin 
His  efforts  In  that  direction,  appearing  i- 
more  than  one  part  of  the  instrument,  ar 
apparent,  and  as  far  as  Florence  and  Ber 
tha  are  concerned  were  successful.  As  thii 
interpreted,  the  condition  is  sufficiently  dc 
Inite  to  be  valid  and  enforceable. 

The  superior  court  Is  advised   to  rend> 
judgment  advising — 

(1)  Tliat  the  trust  committed  to  the  piaii 
riff  is  a  subsisting  one,  in  the  execution  • 
which  the  plaintiff  is  entitled  under  prese:: 
conditions  to  the  continued  control  and  mai 
agement  of  the  trust  fund  in  bis  hands,  im.« 
ing  over  the  net  Income  thereof  to  the  de- 
fendants Florence  J.  Tyrrel  Marsh  and  Ber- 
tha M.   Tyrrel   during   their  joint   lives  in 
equal  proportions  between  them ;    and 

(2)  That  the  conditions  prescribed  by  th 
will  as  prerequisites  of  the  receipt  of  Inconi  ■ 
as  it  accrues  from  year  to  year  by  the  bene 
flelaries  thereof,  including  Florence  J.  Tyr 
rel  Marsh  and  Bertha  M.  Tyrrel,  are  vali 
In  so  far  as  they  are  made  dependent  up<^>i 
'.he  conduct  of  the  beneficiaries  themselves, 
but  void  in  so  far  as  they  are  made  to  de- 
pend upon  the  conduct  of  the  husbands  of 
such  beneficiaries. 

No  costs  in  this  court  will  be  taxed  la  fa- 
vor of  any  of  the  parties.  The  other  Judge> 
concurred. 

PLASIKOWSKI  V.  ARBTJS. 

(Supreme  Court  of  Errors  of  Connecticut. 
April  30,  1918.) 

1.  Masteb  and  Servant  «=sl54n),   155(1)— 
Duty  to  Warn— Obvious  Damqer. 

An  employer  is  under  no  obligation  to  warn 
an  employ^  of  dangers  wbioh  are  obvious,  or  t" 
instruct  him  in  matters  which  he  may  fairly  be 
supposed  to  understand. 

2.  Master  and  Servant  ®:»154(1)— Dctt  to 
Warn— Obviods  Danger. 

It  la  not  the  duty  of  the  master  to  admon- 
i«)i  Ilia  servant  to  be  careful,  when  the  servant 
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knows,  or  ought  to  know,  the  danger  and  the 
importance  of  usinj;  care  to  avoid  it. 

3.  Mastkb  and   Sebvant   ©=»265(1)— Compe- 
TENCr  OF  Sebvani^-Pbebumption. 

It  must  be  assamed  that  one  employed  as 
chauffeur  is  familiar  with  the  ordinary  parts 
of  an  automobile,  and  is  a  competent  operator. 

4.  Mastkb  and  Sebvant  ®=3l62  —  I>utt  to 
Warn — Obvioxts  Danoeb. 

Where  plaintiff  chauffeur  had  operated  de- 
fendant's aatomobile  through  various  parts  of 
the  state  before  the  accident,  any  defect  in  the 
brakes  was  as  obvious  to  plaintiff  as  defendant, 
and  defendant  owned  no  duty  to  warn. 

5.  IXDEJCNITY  .«=»13(1) — MaSTEB    AND     SEBV- 
ANT—ObVIOUB   ElSKS. 

Where  plaintiff  chauffeur  had  operated  de- 
fendant's automobile  through  various  parts  of 
the  state  before  the  accident,  the  danger  of 
running  down  a  pedestrian  because  of  defec- 
tiTe  brakes  was  an  obvious  risk  which  plaintiff 
aiaumed,  and  defendant  was  not  bound  to  in- 
demnify him  for  exjipuscs  in  defending  a  pros- 
ecution for  reckless  driving. 

Appeal  from  Court  of  Cominon  Pleas, 
Hartford  County;  Daniel  A.  Markhaiu, 
Judge. 

Action  by  Edward  S.  Plaslkowskl  against 
Jacob  Arbna.  Demurrer  to  complaint  sus- 
tained, and  Jn'dgment  rendered  for  defend- 
ant, and  plaliltiff  appeals.    No  error. 

The  complaint  in  question,  consisting  of 
two  counts,  contains  a  statement  of  the  facts 
upon  which  the  plaintiff  relies.  Tlie  defend- 
ant by  demurrer  contends  that  these  facts 
are  insufficient  to  constitute  a  cause  of  ao 
tion.  The  court  below  sustained  the  demur- 
rer, and  we  are  to  Inquire  whether  it  erred 
In  holding  as  it  did.  The  material  allega- 
tion.s  of  the  first  count  relied  upon  are  that 
in  1916  the  defendant  employed  the  plaintiff 
as  a  chauffeur  to  operate  the  defendant's  au- 
tomobile; that  the  plaintiff  entered  upon 
such  employment  and  operated  this  automo- 
bile in  various  parts  of  the  state  of  Coimect- 
icut  as  directed  by  t6e  defendant:  that 
"when  the  plaintiff  entered  upon  said  em- 
ployment and  began  to  operate  said  automo- 
bile the  same  was  in  such  a  defective  condi- 
tion that  It  was  not  only  unsafe  but  danger- 
ous to  use  the  same  in  public  streets  or 
highways  where  there  was  any  considerable 
travel,  said  condition  being  due  to  defective 
brakes,  which  were  wholly  insufficient  to  en- 
able the  plaintiff  or  any  operator  tq  control 
said  automobile,  which  condition  was  un- 
known to  the  plaintiff,  but  was  well  known 
to  the  defendant;"  that  "while  operating 
the  same  In  and  through  the  town  of  Crom- 
well, and  because  of  the  inability  of  the 
plaintiff  to  control  said  automobile,  caused 
by  the  aforesaid  defective  condition  of  said 
automobile,  the  said  automobile  struck  and 
seriously  Injured  a  female  pedestrian ;"  that 
the  plaintiff  by  reason  thereof,  although  he 
was  wholly  Innocent,  was  charged  by  the 
state  of  Connecticut  with  reckless  driving 
and  assault  and  battery;  that  he  was  com- 
pelled to  and  did  employ  an  attorney  to  de- 
fend him  and  protect  his  rights ;  and  that  he 


necessarily  expended  for^tbe  fees  of  his  at- 
torney, stenographic  fees,  and  transporta- 
tion the  sum  of  $169.  The  allegations  of  the 
second  count  do  not  differ  In  substance  from 
those  of  the  first  count,  except  that  In  the 
second  count  damages  are  claimed  for  the 
great  humiliation  suffered  by  the  plaintiff  on 
account  of  his  arrest. 

John  J.  Dwyer,  of  Hartford,  for  appel- 
lant. Birdsey  B.  Case,  of  Hartford,  for  ap^ 
pellee. 

RORABACK,  J.  (after  stating  the  facts 
as  above).  The  cause  of  action  In  the  case 
now  before  us  is  based  upon  the  assumption 
that  the  defendant's  negligence  subjected  the 
plaintiff  to  arrest,  the  expense  of  defending 
himself,  and  to  humiliation  caused  by  such 
arrest.  As  bearing  upon  this  claim  the  plain- 
tiff contends  that: 

"There  was  an  implied  contract  on  the  part 
of  the  defendant  to  indemnify  the  plaintiff  for 
his  loss  in  defending  himself  and  the  damage 
otlierwise  sustained." 

[t,  2]  An  employer  Is  under  no  obligation 
to  warn  an  employ^  of  dangers  which  are 
obvious,  nor  to  Instruct  him  in  matters 
which  he  may  fairly  be  supposed  to  under- 
stand. Xor  is  It  the  duty  of  the  master  to 
admonish  his  servant  to  be  careful,  when 
the  servant  knew  or  ought  to  have  known 
the  danger  and  the  Importance  of  using  care 
to  avoid  It.  McGorty  v.  Southern  New  Eng- 
land Telepbofie  Co.,  68  Conn.  643,  38  Atl.  359, 
61  Am.  St  Rep.  62.  As  stated  by  Morton, 
J.,  in  Kenney  t.  Hingham  Cordage  Co.,  168 
Mass.  278,- 282,  47  N.  B.  117: 

"The  question  in  each  case  is  not  whether  the 
employ*  has  actually  observed  and  by  a  con- 
scious act  of  the  will  assumed  all  of  the  risks 
involved,  but  whether  the  risks  are  incident  to 
and  naturally  grow  out  of  the  employment  in 
which  he  is  engaged,  and  are  such  as,  taking 
his  age,  intelligence,  and  experience  into  ac- 
count, be  must  be  held  to  have  appreciated  if  he 
saw,  and  such  as  if  he  did  not  see  he  could  have 
seen  and  understood  if  he  bad  looked.  If  the 
risks  are  of  this  character,  then  they  are  said 
to  be  obvious,  and  the  employ^  assumes  them." 

See,  also,  Hayden  t.  SmlthviUe  M.  Co.,  29 
Conn.  548. 

[3-S]  It  appears  that  the  plaintiff  was  no 
Ixty  placed  by  the  defendant  in  the  perform- 
ance of  labor  with  which  he  was  unfamiliar. 
From  the  position  which  he  occupied  we 
must  assume  that  be  was  a  person  familiar 
with  the  ordinary  parts  of  an  automobile, 
and  that  he  was  a  competent  operator. 
From  Information  which  the  plalntUTs  com- 
plaint affords,  It  appears  that  be  had  driv- 
en this  particular  automobile  through  vari- 
ous parts  of  the  state  of  Connecticut  when  it 
was  In  the  same  condition  as  on  the  day  of 
the  accident.  The  elements  of  danger  upon 
which  the  plaintiff  now  relies  must  have 
been  visible  to  him,  and  It  cannot  now  be 
supposed  that  his  management  of  this  aa- 
tomobile at  the  time  of  the  accident  would 
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have  been  affected  by  any  Information  that 
the  defendant  could*  hare  given  him  as  to  the 
alleged  defect  Much  less  could  the  defend- 
ant have  bad  reason  to  believe  that  a  man 
of  the  plaintiff's  knowledge,  skill,  and  ex- 
perience with  his  automobile,  who  knew,  or 
ought  to  have  known,  much  more  about  its 
brakes  and  the  danger  connected  with  the 
operation  of  the  machine  than  the  defend- 
ant, need  be  told  of  the  possibility  that  some 
person  might  be  injured  because  of  the  de- 
fect upon  which  the  plaintiff  now  bases  his 
cause  of  action.  In  other  words,  upon  the 
most  favorable  view  of  the  plaintlfTs  case 
which  can  be  taken  from  his  own  statement 
of  the  facts,  there  was  no  information  which 
the  defendant  could  have  imparted  to  the 
plaintiff  which  be  did  not  already  possess, 
or  by  ordinary  observation  could  not  have 
obtained.  Under  such  circumstances,  it  was 
not  the  duty  of  the  defendant  to  admonish 
the  plaintiff  of  the  danger  which  the  plain- 
tiff knew  or  should  have  known.  Certainly 
there  was  nothing  In  the  situation  that  was 
not  as  obvious  to  the  plaintiff  as  it  was  to 
the  defendant  The  complaint  viewed  In  this 
aspect  shows  it  to  be  insufficient  It  fails  in 
not  showing  that  there  was  any  duty  on  the 
part  of  the  defendant  to  notify  the  plaintiff 
of  this  alleged  defect.  It  is  clear  from  the 
plaintifTs  own  statement  of  his  case  that  the 
danger  upon  which  be  now  relies  was  an  ob- 
vions  risk  Incident  to  his  employment  by  the 
defendant,  and  as  such  was  assumed  by  the 
plaintiff. 

There  are  several  other  important  ques- 
tions suggested  by  the  demurrer-  which  do 
not  now  require  our  consideration. 

There  is  no  error.  The  other  Judges  con- 
curred. 


TAFT  V.  LORD. 

(Supreme  Court  of  Errors  of  Connecticut 
April  30,  1918.) 

1.  Habeas    Corpus   *=»13  —  Rendition    be- 
tween States. 

Where  an  arrest  by  a  deputy  sheriff  is  in 
excess  of  the  duty  of  the  executive  authority  of 
the  state  as  to  the  rendition  of  fugitives  from 
justice  in  another  state  under  Const.  U.  S.  nrt. 
4,  §  2,  and  statutes  in  aid  thereof,  the  person 
arrested  is  entitled  to  his  enlargement  on  habeas 
corpus  as  a  matter  of  right 

2.  ExTRADmoN  <s=»30— Rendition  between 
States— Necessity  or  Depabtubb. 

The  flight  contemplated  by  the  provision  of 
Const.  U.  S.  art.  4,  ^  2,  as  to  the  rendition 
between  states  of  fugitives  from  justice,  need 
not  be  precipitate,  or  induced  by  a  desire  to 
escape  the  conaequences  of  crime,  but  there 
muiit  be  a  departure  from  justice  within  the 
term  as  used  in  the  Constitution. 

3.  Extradition  e=»30— Rendition  between 
States— "Kugitive  fbok  Justice." 

To  constitute  one  a  "fugitive  from  justice" 
within  Const.  U.  S.  art  4,  §  2,  as  to  the  ren- 
dition of  such  fugitives  between  states,  the  per- 
son, having  been  in  the  one  state,  must  have 
left  it  and  come  within  the  jurisdiction  of  the 
other  state,  and  must  have  incurred  guilt  be- 


fore he  left  the  one  state  and  while  bodily 
present  in  it  and  one  who  is  withont  the  juris- 
diction of  the  one  state  when  he  is  wanted  there 
to  answer  a  criminal  charge  does  not  by  hi> 
absence  alone,  become  a  fugitive  from  justice, 
nor  does  he  from  the  mere  fact  that  ne  has 
rendered  himself  liable  to  criminal  prosecntioo 
in  that  stateJ 

[M.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fugitive 
from  Justice.]  ' 

4.  Courts  «=>97(5) — Interpretation  or  Con- 
stitution AND  Federal  Laws  —  Decisiu-x 
or  Supreme  Court. 
The   pronouncement  of  the  United   Siatfs 
Supreme  Court  on  the  subject  6t  the  renditii'n 
of  fugitives  from  justice  between  states,  which 
concerns  the  interpretation  and  meaning  of  the 
federal  Constitution  and  laws,  is  binding  on  die 
courts  of  Connecticut 

B.  Extradition  «=»30— Rendition  betwees 
States — "Fugitive  frou  Justice." 
Where  a  husband  and  father,  who  had  mar- 
ried in  New  York  state,  resided  there  with  his 
wife,  and  had  children  born  to  him,  left  the  stiii» 
to  go  to  Connecticut  to  find  work,  giring  Ir.s 
wife  money  for  her  and  the  children's  main- 
tenance until  he  could  send  them  more  or  briu; 
them  to  Connecticut  and  after  he  found  work 
in  Connecticut  sent  on  for  his  wife  and  •■hil- 
dren  and  established  them  in  his  home  in  <''m- 
necticut,  which  they  later  left,  returning  to  >"•  w 
York  on  account  of  a  quarrel,  after  which  tbe 
husband  sent  the  wife  no  money  for  her  supitorc 
or  the  support  of  the  children,  such  husband 
was  not  a  "fugitive  from  justice"  from  New 
York  to  Connecticut  within  Const  U.  S.  art  4, 
§  2,  justifying  his  arrest  by  the  executive  au- 
thority of  Connecticut  for  rendition  to  New 
York  on  its  demand  on  indictment  for  abandon- 
ment, since  no  ono  can  be  considered  a  fugitive 
from  justice  and  extraditable  as  such  who  has 
not  either  committed  some  crime  in  the  demand- 
ing state  or  done  therein  some  overt  act  inti'od- 
ed  to  be  a  material  step  in  the  accomplishment 
of  a  crime  subsequently  consummated  some- 
where. 

Appeal  from  Court  of  Common  Pleas,  Hart- 
ford County;   Edward  L.  Smith,  Judge. 

Application  for  a  writ  of  habeas  corpas 
by  George  E.  Taft  against  Charles  E.  Lord, 
to  determine  the  legality  of  the  arrest  and 
detention  of  one  William  Schumann,  Jr.,  un- 
der a  warrant  of  extradition  issaed  by  tbe 
Governor  of  this  state  upon  the  demand  of 
the  Governor  of  New  York,  made  to  Hoa 
Edward  L.  Smith,  Judge  of  the  court  of  com- 
mon pleas  for  Hartford  county.  Wr*t  issued 
and  a  hearing  had  as  to  the  sufficiency  of  tbe 
defendant's  return.  Facts  found  and  judg- 
ment rendered  discharging  the  said  Schu- 
mann from  custody,  and  defendant  aw)eals. 
No  error. 

February  8,  1917,  the  prisoner,  WlUinui 
Schumann,  Jr.,  then  a  resident  of  and  lo- 
cated in  this  state,  was  indicted  In  the  coun- 
ty court  in  the  county  of  Kings,  state  of  New 
York,  for  the  crime  of  abandonment  of  chil- 
dren as  defined  by  the  statute  law  of  that 
state.  Thereafter  extradition  proceedings  in 
due  form  were  instituted,  and  on  March  1". 
1917,  the  Governor  of  New  York  reques^ted 
the  Governor  of  this  state  to  cause  Schu- 
mann's arrest  and  bis  delivery  to  an  agent  of 
the  state  of  New  York  for  return  to  that 
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state  to  answer  to  the  indictment.  On 
ilarch  14,  1917,  the  Gorernor  of  this  state 
honored  the  request  and  Issued  a  warrant  for 
the  arrest  and  delivery  for  return  of  Schu- 
mann as  requested.  This  warrant  was  plac- 
ed In  the  hands  of  the  defendant,  a  deputy 
sheriff  for  Hartford  county,  for  service. 
Thereupon,  in  conformity  with  the  directions 
of  the  warrant,  the  defendant  arrested  Schu- 
niann.  and  was  holding  him  in  custody  for 
the  purpose  of  further  executing  it  when 
these  habeas  corpus  proceedings  were  begun. 
The  defendant  made  return  to  the  writ  that 
b)  arresting  and  holding  Schumann  in  cus- 
tody be  was  acting  in  obedience  to  the  au- 
thority of  the  above-recited  warrant  of  the 
Governor  of  tills  state  delivered  to  him  for 
execution.  When  the  Governor  of  this  state 
issued  his  warrant  he  had  no  other  evidence 
or  Information  before  him  except  such  as 
was  contained  in  the  requisition  of  the  Gov- 
ernor of  New  Xork. 

The  facts  agreed  upon  and  found  by  the 
trial  Judge  show  the  following  additional 
facts:  Schumann  from  his  early  boyhood  and 
until  his  coming  to  this  state  in  1916  lived  in 
Brooklyn,  in  New  Tork"  state.  In  1908  he 
there  married  his  present  wife.  Subsequent 
to  the  marriage  the  couple  lived  together  and 
continued  to  reside  in  Bi-ooklyn.  There  the 
three  cliildren  were  born  to  them  whose 
abandonment  is  chained  in  the  Indictment. 
On  or  about  April  17,  1910,  Schumann  left 
his  home  in  Brooklyn  and  came  to  Connecti- 
cnt.  with  the  intention  of  sending  for  Ids 
wife  and  children  to  join  him  in  the  latter 
state  after  he  had  found  a  place  where  he 
could  establish  his  home  there.  When  he 
left  he  Rave  his  wife  money  for  her  and  his 
children's  maintenance  until  lie  could  send 
them  more  money  or  bring  them  to  Connecti- 
cut. On  May  22,  1916,  Schumann  sent  for 
his  wife  and  children  and  remitted  money 
to  defray  the  expense  of  their  removal  to 
join  him  in  the  town  of  Avon,  In  this  state, 
where  he  then  was.  In  re.sponse  his  wife 
and  two  of  the  children  came  to  Avon,  and 
thereafter  Schumann  and  his  wife  lived  to- 
gether in  that  town  until  on  or  about  June  2, 
1916.  On  that  day  they  quarreled,  and  Mrs. 
Schumann  thereupon  returned  to  Brooklyn, 
taking  her  two  children  with  her.  She  has 
since  continued  to  live  in  that  city  with  her 
children,  and  Schumann  has  continued  to 
live  in  Avon,  and  was  living  there  when  ar- 
rested. Since  his  wife's  return  to  Brooklyn 
he  has  failed  to  make  provision  in  any  way 
for  the  support,  nurture,  or  education  of  his 
children. 

Harry  G.  Anderson,  of  New  York  City, 
and  Hugh  M.  Alcorn,  State's  Atty.,  of  Hart- 
ford, for  appellant.  Josiah  H.  Peck  and 
Francis  S.  Jones,  both  of  Hartford,  for  Schu- 
mann. 

PRENTICE,  0.  J,  (after  stating  the  facts 
as  above).     [1]  The  detention  of  'Schumann 


by  the  defendant,  attempted  to  be  justified 
as  one  step  in  the  performance  of  a  duty 
Imposed  upon  the  executive  authority  of  this 
state  by  section  2  of  article  4  of  the  federal 
Constitution  and  statutes  enacted  in  aid 
thereof  and  in  the  exercise  of  authority  in- 
cident thereto,  is  unlawful  if  it  lies  outside 
the  field  of  that  duty,  or  is  in  excess  of  that 
authority.  In  such  case  he  is  entitled  as  a 
matter  of  right  to  his  enlargement.  Innes  v. 
Tobin,  240  U.  8.  127,  131,  36  Sup.  Ct.  290.  60 
h.  Ed.  562 ;  Ex  parte  Morgan  (D.  C.)  20  Fed. 
298,  801;  Farrell  v.  Hawley,  78  Conn.  150, 
153,  61  Atl.  502. 

[2]  The  constitutional  provision  referred 
to  defines  and  prescribes  the  limits  of  inter- 
state extradition  or  rendition.  The  duty  is 
imposed  upon  the  several  states  to  cause  to 
be  apprehended  and  delivered  up  for  removal 
to  another  state,  upon  demand  of  its  execu- 
tive authority,  of  persons  charged  with  crime 
In  the  latter  state  when,  and  only  when, 
such  persons  have  fled  from  Justice  as  ad- 
ministered by  and  under  its  laws.  The  flight 
contemplated  by  this  provision  need  not  be 
precipitate,  or  induced  by  a  desire  to  escape 
the  consequences  of  crime.  But  there  must  be 
on  the  part  of  the  person  whose  return  is 
sought  a  departure  from  the  demanding 
state  under  such  conditions  as  to  constitute 
him  a  fugitive  from  justice  within  the  mean- 
ing of  that  term  as  it  is  used  in  this  connec- 
tion. Otherwise  his  arrest  and  detention  in 
interstate  extradition  proceedings  is  not 
within  the  authority  and  protection  of  the 
federal  Constitution,  and  is  unlawful. 

[S, «]  To  constitute  one  a  fugitive  from  jus- 
tice, as  administered  In  a  given  state,  two 
things  are  essential,  to  wit:  (1)  That  he, 
having  been  in  that  state,  has  left  it  and  Is 
within  the  Jurisdiction  of  another;  and  (2> 
that  he  incurred  guilt  before  he  left  the  for- 
mer state  and  while  he  was  bodily  present 
in  that  state.  Roberts  v.  Rellly,  116  U.  S.  80, 
97,  6  Sup.  Ct.  291,  29  L.  Ed.  544;  Hyatt  v. 
Corkran,  188  U.  S.  691,  713,  23  Sup.  Ct.  456, 
47 1*  Ed.  657 ;  Jones  v.  Leonard,  50  Iowa,  106, 
108.  One  who  is  without  the  Jurisdiction  of 
the  state  when  he  is  there  wanted  to  answer 
to  a  criminal  charge  does  not,  by  reason  of 
his  absence  alone,  become  a  fugitive  from 
justice.  Hyatt  v.  Corkran,  188  U.  S.  691, 
712,  23  Sup.  Ct.  456,  47  L.  Ed.  657.  Neither 
does  he  from  the  mere  fact  that  he  has  ren- 
dered himself  liable  to  criminal  prosecution 
in  that  state.  Hyatt  v.  Corkran,  188  U.  S. 
691,  712,  23  Sup.  Ct.  456,  47  I*  Ed.  657.  The 
United  States  Supreme  Court,  whose  pro- 
nouncement upon  this  subject  which  concerns 
the  interpretation  and  meaning  of  our  fed- 
eral Constitution  and  laws  is  authoritative, 
has  in  a  comparatively  recent  case  stated 
the  conditions  under  which,  and  under  which 
alone,  one  becomes  subject  to  interstate  ren- 
dition as  a  fugitive  from  justice  in  the  fol- 
lowing clear  and  unmistakable  language: 

"We  think  it  plain   that  the  criminal  need 
not  do  within  the  state  every  act  necessary  to 
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complete  the  crime.  If  he  does  an  overt  act 
which  Is  and  is  intended  to  be  a  material  step 
toward  accomplishing  the  crime,  and  then  ab- 
sents himself  from  the  state  and  does  the  rest 
elsewhere,  he  becomes  a  fugitive  from  justice, 
when  the  crime  is  complete,  if  not  before, 
•  •  •  for  all  that  is  necessary  to  convert  a 
criminal  under  the  laws  of  a, state  into  a  fugitive 
from  justice  is  that  he  should  have  left  the  state 
after  having  incurred  guilt  there,  •  *  •  and 
his  overt  act  becomes  retrospectively  guilty  when 
the  contemplated  result  ensues."  Strassheim  v. 
Daily,  221  U.  S.  280,  285,  31  Sup.  Ct.  558,  560 
(55  L.  Ed.  735). 


[S]  This  statement  of  principle  is  one 
which  we  are  bound  to  accept  and  apply. 
No  utterance  of  that  court  is  more  complete, 
comprehensive,  or  specific.  Whereas  Its  for- 
mer expressions  upon  the  subject  had  been 
couched  in  general  terms,  as,  for  instance, 
that  guilt  must  have  been  incurred  or  the 
crime  charged  committed  in  the  demanding 
state  before  his  departure  therefrom  in  or- 
der to  Justify  a  person  being  regarded  as  a 
fugitive  from  its  Justice,  here  is  given  a  par- 
ticular statement  of  what  that  more  general 
language  is  to  be  interpreted  as  meanlnff. 
This  expository  statement  mnkes  it  clear  be- 
yond mistake  that  no  one  can  lie  considered 
a  fugitive  from  Justice  and  extraditable  as 
such  who  has  not  either  committed  some 
crime  in  the  demanding  state  or  therein  done 
.some  overt  act  which  was  and  was  intended 
to  be  a  material  step  In  the  accomplishment 
of  a  crime  subsequently  consummated  some- 
where. Acts  wholly  Innocent  in  themselves 
and  not  Intended  as  a  step  towards  the  ac- 
complishment of  a  crime  are  not  acts  incur- 
ring guilt,  and  cannot  be  made  the  basis  of 
a  charge  that  the  actor,  leaving  the  state, 
flees  from  Justice  as  there  administered. 

It  only  remaln.s  to  apply  these  principles 
to  the  facts  in  the  present  case.  Examining 
them  as  they  are  spread  upon  the  record  we 
fail  to  find  any  act  done  by  Schumann  prior 
to  his  departure  from  New  York  which,  by 
the  wildest  flight  of  the  imagination,  could 
be  regarded  as  either  criminal  in  Itself  or 
as  intended  as  a  step  in  the  accomplishment 
of  a  crime  subsequently  consummated.  He 
resided  there,  was  married  there,  cohablteil 
with  hte  wife  there,  and  begat  children  by 
her  there.  That  is  the  sum  total  of  his  do- 
ings in  New  York  until  he  conceived  the  pur- 
pose of  coming  to  Connecticut  These  acts 
certainly  cannot  rationally  be  regarded  as 
having  any  connection  with  the  crime  charged 
through  being  material  steps  taken  for  its 
accomplishment. 

When  we  come'  to  his  departure  we  And 
that  It  was  taken  after  financial  provision 
for  the  temporary  support  of  his  wife,  in 
search  of  a  place  where  he  could  establish 
a  new  home  for  his  family  and  with  a  pur- 
pose of  sending  for  his  family  to  establish 
that  home  if  he  should  succeed  in  the  object 
of  his  search  and  of  sending  them  further 
means  of  support  until  he  could  do  so.  Not 
only  was  there  nothing  criminal  in  any  oC 


this,  but  the  finding  at  this  point  completely 
negatives  the  existence  in  Schumann's  mind 
of  an  intention  to  accomplish  an  abandon- 
ment of  his  family. 

We  have  no  need  to  follow  further  the  fam- 
ily history.    Schumann  has  been  followed  to 
Connecticut   with  his   skirts   clear,   and  hi« 
has  never  returned  to  New  York.    Whatever 
he  has  since  done  or  failed  to  do,  his  short- 
coming has  been  while  his  bodily  presence 
was  in  Connecticut,  where  he  has  continu- 
ously remained.     It  Is  Interesting,  however, 
to  note  that  after  he  had  been  in  this  state 
less  than  a  month  he  found  a  place  for  the 
establishment  of  a  home;    that  he  then  sent 
for  his  family  and  forwarded  them  the  mean< 
of  defraying  the  expense  of  their  removal; 
that  they  came  In  respwise  to  that  request: 
that  thereupon  the  reunited  parties  resumed 
their  family  relations,  which  had  been  tem- 
porarily interrupted  by  the  father's  quest: 
and  that  those  relations  continued,  althoneii 
for  a  brief  space,  until  a  quarrel  arose,  when, 
as  Its  result,  the  wife,  taking  her  children 
with  her,  left  her  husband  behind  and  re- 
turned to  Brooklyn,  where  she  and  they  havi- 
since  remained.    Who  was  the  party  at  fault 
in  this  quarrel  we  have  no  means  of  know- 
ing, and  for  the  purpose  of  the  present  pni- 
ceedings  that  question  possesses  no  impor- 
tance.   The  narrated  events,  however,  are  of 
interest  in  that  they  epphaslze  the  conclu- 
sion already  arrived  at  that  Schumann  did 
not    incur     guilt    of     the    offense    charged 
against  him  prior  to  his  leaving. the  stat" 
of  New  York,  and  clearly  disclose  that  his 
offense  against  the  laws  of  that  state,  if  aiiv 
he  has  committed,  is  one  which  had  its  con- 
ception  and    consummation   while    he  wa< 
bodily  present  in  this  state.    It  well  may  be 
that  by  his  conduct  towards  his  children  ho 
has  rendered  himself  answerable  to  the  state 
of  New  York  for  a  violation  of  Its  criminal 
laws,  but  clearly  he  is  not  a  fit  subject  for  a 
compulsory  return  to  that  state  as  a  fusi- 
tive  from  Justice  therefrom  in  order  that  h.' 
may  be  required  to  answer  to  such  charge. 
Hyatt  V.  Corkrnn,  ISR  I".  .S.  6!>1.  712.  23  Sui'. 
Ct.  456,  47  U  Ed.  657. 

There  is  no  error.    Tlie  ottier  Judges  con- 
curred. 


GREENHILL  v.  CONNECTICUT  CO. 

(Supreme  Court  of  Errors  of  Connecticut 

April  30,  1918.) 

Street   Railroads   «=»114(15)  —  Collisios 
WITH  Street  Cab  —  Contribitort  Negli- 
gence—Sufficiency  OF  Evidence. 
In  action  for  injuries  sustained  by  plaintiff 

when  his  automobile  collided  with  defendants 

street  car,   held,  viewing  the  evidence  in  light 

most  favorable  to  plaintiff,  that  he  was  guilty  of 

contributory  neRligence. 
Appeal    from     Superior    Court,     Fairfield 

County ;   William  L.  Bennett,  Judge. 
Action  by  Arthur  A.  GreenhiU  against  the 

Connecticut  Company.     Directed  verdict  for 
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Oefecdant,  and  from  tbe  Judgmebt  tbereon 
pLiliitlff  appeals.    Xo  error. 

Philo  C.  Calhoun,  of  Bridgeport,  for  ap- 
.'K'Uaut  Joseph  F.  Berry,  of  New  Haven, 
for  ai^ellee. 

PER  CURIAM.  The  testimony  of  the 
plaintiff,  supi)orted  by  that  of  the  other 
witnesses  offered  in  his  behalf  was  to  the 
following  effect:  The  injuries  of  which  he 
complains  were  sustained  by  him  by  reason  of 
a  collision  between  an  automobile,  which  he 
was  operating,  and  a  trolley  car  operated  by 
tbe  defendant  The  collision  occurred  in  the 
night  season  at  or  near  tbe  Junction  of  Con- 
necticut and  Stratford  avenues  In  the  town 
of  Stratford  near  the  Bridgeport  line.  The 
plaintiff  was  proceeding  eastward  along  Con- 
necticut avenue  towards  the  Junction  on  his 
way  to  his  home  In  Stratford.  The  trolley 
car  was  proceeding  in  the  opposite  direction. 
Its  route  from  Stratford  extended  along 
Stratford  avenue  to  the  point  where  Con- 
necticut avenue  Joins  it,  and  then  followed 
Stratford  avenue  as  it  swings  to  the  south 
nnd  continued  for  some  distance  southerly  of 
Connecticut  avenue,  upon  which  there  were 
no  trades.  The  tracks  on  Stratford  avenue, 
as  they  approach  Connecticut  avenue  from 
the  east,  were  laid  In  a  curve  having  a  400- 
foot  radius,  and  did  not  present  a  straight- 
away appearance  to  a  traveler  on  the  lat- 
ter avenue.  The  natural  and  proper  course 
for  vehicles  proceeding  along  Connecticut 
avenue  in  the  direction  of  Stratford  led 
them  across  the  trolley  tracks  at  the  Junction 
of  the  two  avenues  In  order  that  they  might 
pain  the  right  side  of  Stratford  avenue.  The 
plaintiff  as  he  approached  the  Junction,  was 
intending  to  take  this  course  and  was  going 
at  a  moderate  rate  of  speed  estimated  by 
him  at  from  10  to  12  miles  an  hour.  When 
he  was  400  feet  away  from  the  point  of  cross- 
ing he  saw  a  lighted  trolley  car  carrying  an 
arc  headlight  approaching  from  the  east  and 
about  1,000  feet  on  the  other  side  of  the 
irossiiig.  The  car  was  proceeding  at  a  speed 
"f  about  15  miles  an  hour.  When  he  reach- 
ed a  point  about  100  feet  from  the  crossing 
I  lie  car  was  still  visible  and  appeared  to 
him,  as  he  testified,  to  be  about  500  feet  away 
and  standing  still.  He  continued  on,  am] 
when  he  had  arrived  at  a  point  about  SS^feet 
from  the  crossing  he  looked  and  8n\«^fhe  car 
in  what  seemed  to  him  to  be  au  flnchiniged 
IK)sition.    He  still  continued  to  gf-Torward  to 

at  ^''" 


easily  have  stoiyped  his  automobile  before 
reaching  them. 

Under  these  conditions  which  are  those  dis- 
closed by  the  evidence  most  favorable  to  the 
plaintiff,  it  was  not  reasonably  open  to  the 
Jury  to  find  that  the  plaintiff  had  succeeded 
In  establishing  that  he  was  free  from  con- 
tributory negligence.  On  the  other  hand,  the 
conclusion  was  inevitable  that  he  either  fail- 
ed to  make  reasonable  use  of  his  senses  to 
ascertain  the  position  and  movement  of  the 
car,  whose  approach  was  known  to  him,  or, 
having  made  such  use  either  neglected  to  ex- 
ercise common  prudence  in  reasonably  con- 
forming his  conduct  to  the  conditions  his  ob- 
servations must  have  disclosed  to  him  or 
was  reckless  in  his  endeavor  to  beat  the  car 
in  making  tbe  crossing.  , 

In  view  of  this  conclusion  it  is  unnecessary 
to  Inquire  whether  or  not,  upon  the  evidence, 
the  Jury  might  reasonably  have  found  that 
the  defendant  was  guilty  of  negligence. 

There  is  no  error. 


CORBIN,  Tax  Com'r,  v. 


TOWNSHEND. 
April 
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(Supreme  Court  of  Ehrors  of  Connecticut 
30,  1018.) 

1.  Taxation  «=>895(7)  —  Succession  Tax  — 
Detekmining  Net  Estate  —  Dbductions  — 
"Claims"  Paio. 

Inheritance  taxes  paid  to  the  United  States 
or  other  states,  being  obligations  originating  aft- 
er decedent's  death,  are  not  claims  against  bis 
estate  within  Succession  Act  1915  (Pub.  Acts 
1915,  c.  332)  §  5,  providing  for  deduction  of 
claims  paid  to  determine  the  net  estate  subject 
to  the  succession  tax. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Claim.] 

2.  Taxation  i8=»895(7)  —  Succession  Tax  — 
Detebuininq  N'et  Estate  —  Deductions  — 
"Expenses  of  Administration." 

The  fetleral  tax  imposed  by  Revenue  Act 
Sept.  8,  1916,  c.  463,  §201,  ^  Stat  777.  as 
amended  by  Act  Cong.  March  3,  1917,  c.  159,  39 
Stat.  1000,  on  the  transfer  of  tbe  net  estate  of 
a  decedent,  being  payable  out  of  the  estate  be- 
fore distribution,  and  inheritance  taxes  imposed 
by  other  states  on  the  same  basis,  are  expenses 
of  administration,  within  Succession  Act  1915, 
jl  5,  providin;;  for  deduction  of  such  expenses, 
to  determiue  the  net  estate  subject  to  the  suc- 
cession tax;  any  expense  arising  by  operation  of 
lawwhich  is  a  charge  against  or  must  be  paid 
./0tit  of  the  estate  being  an  administration  ex- 
pense. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ex- 
penses.] 

Case  Reserved  from  Superior  Court,  New 
Haven  County;    James  H.  Webb,  Judge. 

In  the  matter  of  the  estate  of  Mary  H. 
Townshend,  deceased,  the  probate  court  for 
the  district  of  New  Haven  determined  the 
succession  tax  to  be  paid ;  William  H.  Cor- 
bln.  tax  commissioner,  appealed  to  the  su- 
perior court  for  New  Haven  county,  and 
there  filed  reasons  of  appeal,  to  which  Henry 
H.   Townshend,    administrator   c.   t.   a.,  de- 
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murred;  and  the  superior  court  reserved 
all  of  the  questions  of  law  arising  on  the 
record  for  the  advice  of  the  Supreme  Court 
of  Errors.  Judgment  advised  sustaining  the 
demurrer. 

George  E.  Hlnman,  Atty.  Gen.,  and  Charles 
W.  Cramer,  of  Hartford,  for  plaintiff.  Hen- 
ry H.  Townshend,  of  New  Haven,  for  defend- 
ant 

WHEELER,  J.  Mary  H.  Townshend  de- 
ceased in  New  Haven,  leaving  a  will  by 
which  all  of  her  property  was  divided  be- 
tween her  two  children.  The  Judge  of  pro- 
bate deducted  from  the  appraisal  value  of 
the  estate  plus  the  gains,  as  a  part  of  the 
expenses  o^  the  estate,  the  items  of  taxes 
paid  various  states  in  the  United  States  oth- 
er than  Connecticut,  and  the  federal  estate 
tax  of  September  8,  1916,  and  computed  the 
succession  tax  after  making  deduction  of  the 
auiouut  of  these  taxes. 

The  tax  commissioner  appealed  from  this 
ruling,  and  sets  forth  among  his  reasons  of 
appeal  that  these  deductions  should  not  have 
been  made  either  as  part  of  the  administra- 
tion expenses,  or  as  claims  allowed  and  paid, 
or  in  any  other  manner.  The  appellee  de- 
murred, principally  because  under  section 
5,  chapter  332,  Public  Acts  of  1915,  these 
deductions  were  proper  to  be  made  in  as- 
certaining the  net  estate  for  inheritance 
taxation  purposes,  either  as  an  administra- 
tion expense,  or  as  a  claim  allowed,  or  as  a 
loss  Incurred  in  reducing  choses  in  action  to 
possession. 

When  we  were  required  to  interpret  and 
construe  our  first  "Act  providing  for  a  suc- 
cessl<m<ax"  passed  in  1897  (Pub.  Acts  1897, 
c.  201).  we-ield  that  the  real  estate  within 
this  state  andaH^the  personal  property  of  a 
decedent  domiciled  in  €k>nnecticut  was  to  be 
taken  into  account  in  computing  the  amount 
of  the  succession  tax:  tliat  this  tax  was 
not  a  tax  upon  property,  but  upon  the  right 
or  privilege  of  succession  to  the  property  of 
a  decedent ;  that  the  amount  bf  the  tax  was 
computed  upon  the  value  of  the  property  in- 
ventoried "remaining  after  claima  of  cred- 
itors and  charges  of  administration  have 
been  satisfied."  The  estate  subject  to  tii» 
tax  under  the  act  was  the  net  proceeds  or 
residuum  remaining  for  distribution  or 
transfer  in  any  form  to  the  persons  entitled, 
deducting  therefrom  certain  exemptions  and 
property  exempt.  Gallup's  Appeal,  76  Conn. 
617,  57  Atl.  699;  Nettleton's  Appeal,  76 
Conn.  235,  56  Atl.  565 ;  Hopkins'  Appeal,  77 
Conn.  644,  60  Atl.  657. 

The  Succession  Act  of  1915  re-enacts  with 
few  changes  the  act  of  1897,  and  uses  prac- 
tically the  language  of  tliat  act,  which  we 
construed  in  these  cases.  'The  changes  in 
the  act  of  1915  do  not  affect  the  provisions 
whose  construction  we  have  referred  to,  and 
we  think  it  clear  that  the  General  Assembly 


Intended  a  re-enactment  of  these  provisloia 
in  the  light  of  their  settled  construction. 
This  we  had  in  mind  when  we  said  of  tills 
tax: 

"It  18  levied  upon  that  portion,  and  tiiat  only, 
of  the  estate  which  by  operation  of  the  law  and 
its  machinery  will  pass  to  beneficiaries  desig- 
nated by  will  or  statutes  regulating  inherit- 
ances." Sherman  v.  Moore,  89  Conn.  190, 193, 
93  Atl.  241. 

Section  6  of  the  act  expressly  ttrovides 
that  it  is  the  net  estate  which  shall  be  lia- 
ble to  this  tax.  And  section  5  determhies 
the  method  by  which  the  net  estate  for  tax- 
ation shall  be  ascertained,  and  specifies  tb« 
deductions  whirti  may  be  made  from  the  value 
of  the  inventoried  estate.  The  1913  amoid- 
meat  (Pub.  Acts  1913,  c.  231,  {  9)  definitely 
specified  the  deductions  to  be  made,  and  the 
act  of  1915,  In  section  5,  specifies  practicallv 
the  same  deductions.  By  the  provisions  of 
the  act  of  1915,  the  succession  tax  is  meas- 
ured by  the  value  of  the  property  passing  to 
a  beneficiary,  and  hence  it  is  his  share  of 
the  net  estate  after  the  claims  against  the 
estate  and  the  charges  of  administration 
have  been  deducted. 

Inheritance  taxes,  whether  required  to  be 
paid  to  the  federal  government  or  to  any  oth- 
er state,  are  not  included  in  the  deduction' 
expressly  specified  in  the  act.  The  enumera- 
tion of  certain  items  of  deductions  excludes 
all  items  which  are  neither  within  the  ex- 
press designation  nor  within  the  necessary 
implications  of  the  designations  made.  Be- 
fore inheritance  taxes  paid  to  the  United 
States,  or  to  any  of  the  states  other  than 
Connecticut,  can  be  deducted  from  the  ap- 
praisal value  in  order  to  ascertain  the  net 
estate  upon  whose  value  the  succession  tax 
Is  to  be  paid,  all  of  the  parties  to  the  appeal 
agree  that  these  taxes  must  be  found  to  fall 
within  the  Items  of  claims  paid,  expenses  of 
administration,  or  losses  Incurred  in  the  re- 
duction of  choses  In  action  to  possession,  for 
these  are  the  only  items  specified  in  section 
5  of  the  act  of  1913.  under  which  they  could, 
by  any  possible  construction,  fall. 

[1]  The  federal  estate  tax  and  the  state 
taxes  are  obligations  accruing  subsequent  to 
the  death  of  the  decedent.  Claims  against 
his  estate  are  those  which  he  contracted  or 
assumed,  or  which  arose  in  his  lifetime  and 
bfccnrae  by  operation  of  law  charges  against 
him.  Obligations  originating  subsequent  to 
his  death  may  fall  wltWn  the  item  expensi»< 
of  ndminiMitratlon,  but  In  no  event  can  be 
regarded  as  Vlalms  against  his  estate.  Mer- 
win's  Appeal.\72  Conn.  167.  43  Atl.  105.">: 
McCurdy  v.  McVcurdy,  197  Mass,  248.  S3  X. 
E.  881,  16  L.  R.  V.  (N.  S.)  329,  14  Ann.  Cas. 
859;  Blakemore  flwid  Bancroft,  Inheritance 
Taxes,  268.  The  ii^ieritance  taxes  due  the 
state  of  ConnecticuX  are  measured  by  the 
amount  of  proijerty  jessing  to  the  benefici- 
ary which  is  his  shar^of  the  net  estate  as- 
certained In  the  mannir  specified  in  section 
5  of  the  act   This  by  seibtion  10  Is  required  to 
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be  paid  by  the  administrator  or  executor 
from  tbe  funds  passing  to  the  beneficiaries. 

[2]  Tbe  federal  tax  under  tbe  Rerenue  Act 
approved  September  8,  1916,  and  amended 
March  3,  1917,  imposes  (section  201)  a  tax 
"upon  the  transfer  of  the  net  estate"  of  ev- 
ery decedent  dying  after  the  passage  of  the 
act  It  Is  an  estate  tax  levied  on  tbe  entire 
estate,  less  a  named  exemption  and  certain 
designated  deductions  without  reference  to 
the  Interest  of  beneficiaries.  By  section 
208  (U.  S.  Comp.  St  1910.  §  6336%  i)  the 
intent' of  tbe  act  is  expressed  to  be,  so  far  as 
is  practicable  and  unless  otherwise  directed 
by  the  will  of  the  decedent,  that  "the  tax 
shall  be  paid  out  of  the  estate  before  Its 
dlstrlbuUon." 

/The  federal  act  of  1916  Imposes  a  tax  pay- 
able out  of  the  estate  before  distribution, 
thas  differing  from  the  federal  Inheritance 
tax  of  1908,  payable  by  the  individual  bene- 
ficiaries. It  is  not  a  tax  upon  specific  leg- 
acies, nor  upon  residuary  legatees.  It  is 
taken  from  the  net  estate  "before  the  dlstrib- 
ntive  shares  are  determined  rather  than  off 
the  distributive  shares."  Its  payment  di- 
minishes pro  tanto  thp  Hharp  nf  <»arh  hpi^g- 
flciary.  Tbe  executor  or  administrator  must 
pay  the  tax  out  of  the  estate  before  the 
shares  of  the  legatees  are  ascertainetl.  It 
is  an  obligation  against  the  estate  and  pay- 
able like  any  expense  which  falls  under  the 
bead  of  administration  expenses.  The  tax 
paid  is  no  part  of  the  estate  at  tbe  time  of 
distribution;  It  has  irassed  from  the  estate, 
and  the  share  of  the  beneficiaries  is  dimin- 
ished by  Just  so  much.    / 

Administration  expenses  embrace  any  ex- 
pense incurred  by  an  executor  or  administra- 
tor In  the  care,  preservation  and  conserva- 
tion of  the  assets  of  the  estate,  in  converting 
the  assets,  and  in  paying  the  debts  and  leg- 
acies, and  also  all  expenses  incurred  by  op- 
eration of  law,  and  in  turning  over  the  as- 
sets remaining  to  the  residuary  legatees  or 
distributees. 

We  have  not  failed  to  consider  the  claim 
of  the  tax  commissioner  that  the  expenses 
of  administration  are  such  only  as  are  Im- 
posed as  matter  of  law.  The  argument  in 
support  of  this  proposition,  enforced  as  it  Is 
by  the  citations  from  llinnesota  and  New 
York,  does  not  appeal  to  us  as  sound,  as  ap- 
plied to  the  construction  of  our  own  statute. 
Any  expense  arising  by  operation  of  law 
which  Is  a  charge  against  or  must  be  paid 
out  of  the  estate  Is  an  administration  ex- 
pense within  the  meaning  of  this  term,  as 
used  in  section  5  of  the  act  of  1915.  The 
payment  of  the  federal  tax  is  an  expense  of 
the  estate,  as  much  so  as  any  expense  of 
administration.  Until  this  charge  Is  paid  the 
executor  cannot  receive  his  discharge,  nor 
can  the  beneficiary  receive  his  share.  Hoop- 
et  V.  Shaw,  176  Mass.  190,  57  N.  E.  361. 

The  inheritance  taxes   imposed  by   other 


states  are  upon  the  same  basis  as  the  fed- 
eral tax;  they  must  be  paid  before  the  ex- 
ecutor or  administrator  can  reduce  the 
bonds  or  stock  to  possession.  These  cannot 
be  transferred  until  tbe  state  tax  is  paid  and 
the  value  of  the  security  so  transferred  is 
reduced  by  the  amount  of  the  tax  which  the 
executor  or  administrator  has  had  to  pay. 
In  re  Van  Bell's  Estate,  257  Pa.  155,  101  Atl. 
316;  Bullard  v.  Redwood  library,  37  R.  I. 
107,  91  Atl.  34;  Blakemore  and  Bancroft,  p. 
278. 

The  superior  court  is  advised  to  render 
Its  Judgment  sustaining  the  demurrer.  No 
costs  in  this  court  will  be  taxed  in  favor  of 
either  party.     The  other  Judges  concurred. 


STATE   V.    GILLI6AN. 

(Supreme  Court  of  Errors  of  Connecticut 
April  30,  1918.) 

1.  CnnavAL  Law  $=»376— Character  of  Ac- 
cused— Proof. 

In  criminal  case,  state  cannot  attack  the 
character  of  the  accused,  unless  he  first  offers 
evidence  of  his  good  character. 

2.  Criminal  Law  $=»380— Character  of  Ac- 
cused—Proof. 

Particular  acts  are  inadmissible  to  show 
bad  character  of  an  accused. 

3.  Cbiminai,  Law  'S=>369(1)— Proof  of  Other 
Causes — Pxtbposes. 

It  is  not  permitted  to  give  in  evidence  other 
crimes  of  an  accused,  unless  they  are  so  con- 
nected b^  circumstances  with  tiie  particular 
crime  in  issue  as  that.the  proof  of  one  fact  with 
its  circumstances  has  some  bearing  on  the  issue 
on  trial  other  than  that  of  character  or  dis- 
position to  commit  the  crime  charged. 

4.  Cbiminal  Law  «=»371(4)— Poison— Proof 
QF  Other  Poisonings. 

In  cases  of  murder  by  poison,  the  state 
should  exhaust  its  other  evidei)ce  of  criminal 
intent  before  resorting  to  proof  of  other  uncon- 
nected poisonings  by  accused  for  that  purpose, 
and  where  such  intent  is  shown  by  equivocal 
acts,  such  other  crimes  are  inadmissible. 

5.  Criminal  Law  ®=>371(4)— Poison— Intent 
—Proof  of  Other  Crimes. 

If  all  the  other  evidence  is  not,  in  the  ab- 
sence of  rebutting  evidence,  consistent  with  ac- 
cidental or  innocent  administration  of  poison, 
evidence  of  other  unconnected  killings  by  poi- 
son should  be  excluded  witliout  prejudice  to  its 
possible  admission  in  rebuttal. 

6.  Criminal  Law  €=>1169(11)  —  Murder  bt 
Poison— Other  Killings  by  Poison. 

Evidence  held  so  inconsistent  with  an  acci- 
dental or  innocent  administration  of  poison  as 
to  render  it  reversible  error  to  admit  evidence 
of  other  unconnected   killings   by   poison. 

7.  Criminal   Law   «e:»369(1)   —    Suicide   — 
Proof. 

In  homicide  case,  where  deceased  inmate 
of  home  for  infirm  was  poisoned,  evidence  to 
show  that  accused  had  poisoned  four  other  in- 
mates at  different  times  was  not  admissible  to 
negative  suicide. 

8.  Criminal  Law  <®=>371(4)— Poison— Intent 
— Proof  of  Other  Crimes. 

Where  accused  keeper  of  honse  for  old  peo- 
ple secretly  borrowed  money  from  an  inmate 
wbo  was  poisoned,  and  proof  of  other  killings 
by  accused  of  inmates  by  poison  were  inadmissi- 
ble, evidence  of  financial  transactions .  and  pur- 
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chases  of  poison  connected  only  with  such  oth- 
er killings  was  also  inadmissible. 

Roraback  and  Wheeler,  JJ.,  dissenting  from 
reasoning  of  opinion. 

Appeal  from  Superior  Court,  Hartford 
County;  Gardiner  Greene,  Judge. 

Amy  E.  Archer  Gilligan  was  convicted 
of  murder  In  the  first  degree,  and  she  ap- 
peals.   Error,  and  new  trial  ordered. 

The  accused,  in  one  Indictment,  was 
charged  in  separate  counts  with  five  separate 
murders  in  the  first  degree  by  means  of 
poison.  She  kept  a  home  for  aged  and  infirm 
persons  at  Windsor,  and,  as  the  result  of  a 
succession  of  deatlis  among  the  inmates  un- 
der circumstances  exciting  suspicion,  the 
bodies  of  some  of  the  deceased  were  ex- 
humed, and  the  accused  Indicted  of  four 
murders  by  arsenic  and  one  by  strychnine. 
At  the  opening  of  the  trial  the  court  grant- 
ed a  motion  that  the  state  be  required  to 
proceed  upon  one  count,  and  the  state  elected 
to  proceed  upon  the  first  count  charging  the 
accused  with  the  mprder  of  one  Andrews  by 
arsenic.  The  material  facts  upon  which  the 
state  relied  were  substantially  as  follows: 

The  accused  was  an  experienced  nurse, 
and  for  some  years  had  the  sole  ownership 
and  management  of  the  so-called  Archer 
Home  for  aged  and  invalid  persons  at  Wind- 
sor. She  was  engaged  largely  in  the  business 
ot  taking  care  of  people  for  life  under  writ- 
ten contracts  to  provide  room,  board,  care, 
nursing,  and  in  some  cases  a  decent  burial; 
the  consideration  for  such  contracts  being  a 
sum  varying  from  $450  to  $1,000,  which  was 
paid  upon  the  execution  of  the  contract. 
Andrews  entered  the  Archer  Home  at  tlic 
age  of  60  years  in  September,  1912,  under 
such  a  life  coirtract,  for  which  he  paid  $1,000. 
Early  in  May,  1914,  a  Mr.  and  Mrs.  Gowdy, 
of  Hartford,  sought  admission  to  the  Home, 
inspected  the  place,  and  agreed  to  come,  pro- 
vided they  could  have  the  room  occupied  by 
Andrews  and  his  roommate,  Ramsey,  and 
they  were  then  told  that  they  could  have 
that  room  about  June  1st  At  that  time 
there  was  only  one  vacant  room  in  the  house, 
and  that  suitable  for  one  person  only.  The 
Gowdys  agreed  to  come  to  the  Home  on  the 
proposed  terms,  and  the  accused,  after  put- 
ting them  off  with  false  excuses,  telegraphed 
them  immediately  on  the  death  of  Andrews 
that  the  room  was  ready  and  urged  them  to 
come.  A  few  weeks  before  Andrews  died 
the  accused  borrowed  $500  from  him  under 
a  pledge  of  secrecy.  After  his  death  the  ac- 
cused denied  having  borrowed  the  money,  and 
his  savings  bank  book  showing  the  with- 
drawal of  this  amount  was  in  her  posses- 
sion. 

On  May  26,  1914,  the  accused  purchased 
two  ounces  of  arsenic  at  the  local  store,  say- 
ing that  she  wanted  it  for  rats,  although 
at  that  time  there  were  no  rats  about  the 
premises.  On  May  29th  Andrews  ate  a 
hearty    supper,    which    was    prepared    and 


served  by  the  accused,  taking  his  food  from 
Individual  dishes  placed  before  him,  as  was 
the  custom  of  the  Home.  About  9  o'doct  he 
went  to  bed,  and  at  5  the  next  morning  his 
roommate,  Ramsey,  was  awakened  by  An- 
drews, who  was  vomiting.  Ramsey  called 
the  accused  and  suggested  that  she  send 
for  a  doctor.  She  went  at  once  to  Andrews' 
room,  but  did  not  summon  any  doctor  until 
about  6  o'clock  that  evening.  The  physldan 
diagnosed  the  case  as  an  attack  of  acute 
indigestion,  and  did  not  then  think  that  An-  i 
drews  was  dangerously  iU.  'He  was  sum- 
moned again  by  the  accused  about  9  o'clock 
the  same  evening  and  found  Andrews  prac- 
tically dead.  Throughout  the  day  the  de- 
ceased was  attended  by  the  accused  only. 
In  answer  to  questions  by  the  physician  the 
accused  stated  that  Andrews  had  suffered 
from  gastric  ulcers,  that  they  had  undoubted- 
ly caused  his  death,  and  the  death  certificate 
so  stated.  The  symptoms  were,  however, 
consistent  with  arsenic  poisoning..  As  sooa 
as  the  doctor  left  the  accused  sent  for  an 
undertaker,  who  removed  the  body  to  Hart- 
ford, where  it  arrived  about  11  o'clock  that 
same  night.  About  10  o'clock,  when  An- 
drews had  been  dead  one  hour,  the  accused 
called  his  sister  in  Hartford  on  the  telephone 
and  told  her  that  Andrews  was  sick,  that  she 
was  afraid  he  would  not  get  well,  but  that  It 
was  not  necessary  for  his  relatives  to  come 
that  night.  When  Andrews'  sister  canii' 
next  morning  she  was  told  by  the  accused 
that  Andrews  had  died  shortly  after  10  the 
night  before.  When  asked  the  cause  of  bU 
death,  the  accused  replied  that  lie  had  suffer- 
ed with  boils  and  abscesses  for  a  long  tiuH- 
and  they  must  have  struck  to  his  stomarb. 
In  fact  Andrews  had  never  been  troubled 
with  boils  or  abscesses,  and  there  was  do 
indication  of  such  a  trouble  In  his  appear- 
ance alive  or  dead. 

The  motive  of  the  accused  was  to  escape 
from  tlie  continuing  obligation  under  ber 
life  contract  with  Andrews,  to  avoid  repay- 
ing the  $500  loan,  and  to  make  room  in  the 
Home  for  Mr.  and  Mrs.  Gowdy.  Andrews' 
body  was  embalmed  with  a  fluid  containiDK 
no  arsenic,  and  when  exhumed  two  years 
after  his  death  the  t)ody  was  in  a  state  of 
good  preservation.  Arsenic  In  large  quanti- 
ties was  found  diffused  through  the  organs 
of  his  body,  and  a  larger  quantity,  many 
times  a  fatal  dose,  was  found  in  crystal  in 
his  stomach.  The  principal  expert  for  the 
state  gave  it  as  his  opinion  upon  his  direct 
examination  that  one  dose  of  arsenic  bad 
been  administered  10  or  12  hours  before 
death  and  anotlier  very  large  dose  a  short 
time  before  death,  which  latter  dose  re- 
mained in  bis  stom.ich  after  death,  some  of  it 
in  the  form  of  undissolved  crystals  of  arse- 
nious  acid. 

The  state  was  then  allowed  to  prove 
against  the  objection  and  exception  of  U>? 
defense  that  three  other  persons  died  of 
arsenical  poisoning  in  tlie  Archer  Home,  one 
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Gilligan  on  Tebniary  20,  1914,  one  Smith 
on  April  9,  1914,  and  a  Mrs.  Gowdy  on  De- 
cember 3,  1914,  and  in  eacli  case  ttie  state 
was  allowed  to  introduce  against  the  objec- 
tion and  exception  of  the  defense  circum- 
stantial evidence  tending  to  prove  that  In 
each  of  these  cases  the  accused  adminis- 
tered arsenic  with  malice  aforethought,  will- 
fully, deliberately,  with  premeditation,  and 
with   a  specific  Intent  to  kill. 

Benedict  M.  Holdeu  and  Joslah  H.  Peck, 
both  of  Hai-tford,  for  appellant.  Hugh  M. 
Alcorn,  State's  Atty.,  of  Hartford,  for  the 
State. 

BEAOII,  J.  (after  stating  the  facts  as 
above).  The  most  important  assignments  of 
error,  both  In  the  admission  of  evidence  and 
in  charging  the  jury  as  to  its  effect,  relate  to 
the  admission  in  the  state's  case  In  chief  of 
evidence  to  prove  that  the  accused  committed 
three  other  murders  by  arsenic  poisoning, 
two  before  and  one  after  the  date  of  the 
crime  for  which  she  was  on  trial. 

[1-3]  The  argument  against  admitting  evi- 
dence of  other  similar  but  unconnected  crimes 
is  not  that  it  has  no  probative  value.  As 
Wlgmore  said,  "It  is  objectionable  not  be- 
cause It  has  no  appreciable  probative  value, 
but  because  it  has  too  much;"  meaning  of 
course  that  its  appeal  Is  not  confined  to  the 
intellect  or  to  the  precise  issue.  Such  evi- 
dence, when  oflTered  in  chief,  violates  tne  rule 
of  policy  which  forbids  the  state  Initially  to 
attack  the  cliaracter  of  the  accused,  and  also 
the  rule  of  policj'  that  bad  character  may 
not  be  proved  by  particular  acts.  Wlgmore, 
I  57.  These  two  rules  of  policy  are  firmly 
established,  and  they  mark  one  important 
difference  between  the  Anglo-American 
criminal  procedure  and  the  French.  On  the 
other  hand,  evidence  of  crimes  so  connected 
with  the  principal  crime  by  circumstance, 
motive,  design,  or  Innate  peculiarity  that  the 
commLssion  of  the  collateral  crime  tends 
directly  to  prove  the  commission  of  the  prin- 
cipal crime,  or  the  existence  of  any  essential 
element  of  the  principal  crime,  is  admissible. 
The  rules  of  policy  have  no  application  what- 
ever to  evidence  of  any  crime  which  directly 
tends  to  prove  that  the  accused  Is  guilty  of 
the  si)e<-iflc  offense  for  which  she  Is  on  trial. 
The  objection  on  the  ground  of  policy  applies 
exclusively  to  evidence  of  crimes  which  are 
logically  unconnected  with  the  principal 
«Tinie ;  that  is  to  .say,  to  evidence  the  proba- 
tive effect  of  which  is  indirect,  in  the  sense 
that  its  direct  application  is  exhausted  in 
showing  that  tlie  accused  was  possessed  of  a 
bad  character  or  of  a  disposition  to  commit 
ihe  particular  crime  of  which  she  is  accused, 
and  thereby  it  furnishes  a  justiflcatlon  for  a 
conviction  rather  than  proof  of  guilt  of  the 
.viM-H-ific  offen.se.  The  general  rule  upon  the 
subject  Is  well  stated  by  Gushing,  C.  J.,  in 
State  V.  La  I'age,  57  N.  H.  245,  24  Am.  Kep. 


"I  think  we  may  state  the  law  in  the  follow- 
ing propositions:  (1)  It  is  not  permitted  to  the 
prosecution  to  attack  the  character  of  the  pris- 
oner, unless  he  first  puts  that  in  issue  by  offer- 
ing evidence  of  his  good  character.  (2)  It  is 
not  permitted  to  show  the  defendant's  bad  char- 
acter by  showing  particular  acts.  (3)  It  is  not 
permitted  to  show  in  the  prisoner  a  tendency  or 
disirasition  to  commit  the  crime  with  which  he 
is  charged.  (4)  It  is  not  permitted  to  give  in 
evidence  other  crimes  of  the  prisoner,  unless 
they  are  so  connected  by  circumstances  with  the 
particular  crime  in  issue  as  that  the  proof  of 
one  fact  with  its  circumstances  has  some  bear- 
ing on  the  issue  on  trial  other  than  such  as  is 
expressed  in  the  foregoing  three  propositions." 

This  record  does  not  present  the  case  of 
relevant  or  connected  crimes.  No  claim  was 
made  that  the  evidence  as  to  the  Gilligan, 
Smith,  and  Gowdy'  murders  was  properly 
admissible  for  the  purpose  of  directly  prov- 
ing the  commission  of  the  principal  murder, 
or  the  existence  of  any  essential  element 
thereof.  It  was  claimed  and  admitted  upon 
an  entirely  different  theory,  imder  the  rule 
which  in  certain  cases  permits  evidence  of 
otlierwise  Irrelevant  similar  acts  by  the  ac- 
cused for  the  limited  purpose  of  eliminat- 
ing innocent  intent  in  the  commission  of  the 
principal  act,  and  to  exclude  the  probability 
of  accident  and  mistake. 

The  theory  upon  which  evidence  of  otlier 
slmflar  but  unconnected  acts  of  the  accused 
is  admitted  for  these  purposes  Involves  two 
antecedent  hypotheses:  That  the  particular 
act  in  question  Is  equivocal  in  the  sense  that 
Its  commission  by  the  accused  is  consistent 
with  an  Innocent,  as  well  as  with  a  criminal, 
intent ;  and  that  the  accused  did  commit  the 
act.  Tliese  hypotheses  being  assumed,  the 
argument,  as  Wlgmore  (.«ection  302)  states  it, 
"Is  purely  derived  from  the  doctrine  of 
chances;    the  in.stinctlve  recognition  of  thiit 

I  logical  process  which  eliminates  the  element 
of  Innocent  intent  by  multiplying  instances  of 
the  same  result  until  it  Is  perceived  that  this 
element  cannot  explain  them  all."  As  applied 
to  cases  of  murder  by  poisoning,  the  argu- 

I  ment  Is  this:.  It  is  possible  that  one  may 
administer  a  fatal  dose  of  arsenic  to  one  per- 
son by  mistake  or  accident,  but  that  he 
should  administer  arsenic  to  four  persons 
with  fatal  result  in  one  year  hy  mistake  is 
in  the  highest  degree  improbable.  The  ad- 
miuistraClon  of  arsenic  in  fatal  doses  with 
innocent  Intent  Is  abnormal.  And  the  mul- 
tiplication of  similar  -acts  tends  to  exclude 
this  abnormal  element  In  eadi  case.  It  will 
thus  be  seen  that  the  criminality  of  the  other 
or  collateral  admlnisterations  of  arsenic  has 
nothing  to  do  with  the  argument.  In  this 
case,  for  example,  the  evidence  of  the  Gil- 
ligan, Smith,  and  Gowdy  poisonings,  if  ad- 
uiis.sU)le  at  all,  wns  admissible  solely  for  the 
purpose  of  reducing  the  probability  that  the 
accused  could  have  administered  the  arsenic 
to  Andrews  accidentally,  assuming  that  she 
did  administer  it,  by  showing  that  she  had 
done  the  same  thing  with  the  same  fatal 
result  four  times  in  the  same  year.  It  is 
plain  enough  that  evideiice  of  the  repetition 
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of  equivocal  acts,  with  their  results,  does  not 
necessarily  violate  any  rule  of  policy.  It 
Is  also  plain  enough  that  when  the  guilty 
Intent  necessarily  accompanies  the  act  evi- 
dence of  other  unconnected  crimes  Is  as 
unnecessary  as  it  is  objectionable.  But  when, 
as  in  this  case,  the  principal  act  is  claimed  to 
be  equivocal,  and  the  commission  of  similar 
unconnected  acts  cannot  be  shown  without 
at  the  same  time  showing  that  they  were 
done  with  criminal  intent,  a  conflict  may 
arise  between  the  general  rule  of  policy  and 
the  special  rule,  for  in  such  cases  the  legiti- 
mate argument  "purely  from  the  doctrine  of 
chances"  is  likely  to  be  overshadowed  by  the 
inadmissible  argument  that  because  the  ac- 
cused Is  i)ossessed  of  a  disposition  to  murder 
by  arsenic  she  probably  administered  the 
arsenic  to  Andrews,  assuming  that  she  did 
administer  it,  with  murderous  Intent 

The  authorities  on  the  subject  are  so  nu- 
merous, and  the  relation  between  the  commis- 
sion of  one  offense  and  of  another  similar  of- 
fense depends  so  much  upon  th«  nature  of 
the  offense  and  on  the  circumstances  of  each 
case,  thnt  we  confine  our  discussion  to  the 
crime  of  murder  by  poisoning,  except  for  a 
brief  reference  to  two  cases  already  decided 
by  this  court.  In  State  v.  Ward,  49  Conn. 
429,  440,  which  was  a  prosecution  for  receiv- 
ing stolen  goods  knowing  them  to  be  stolen, 
evidence  of  the  prior  receipt  by  the  accused 
of  other  goods  from  the  same  thief  knowing 
them  to  be  stolen  was  admitted  to  show  guil- 
ty knowledge;  and  In  State  v.  Raymond,  24 
Conn.  204,  we  held  that,  on  a  prosecution  for 
keeping  intoxicating  liquors  with  intent  to 
sell,  evidence  of  prior  sales  at  the  same  place 
was  admissible  to  show  the  intent  with  which 
the  liquor  was  kept  at  that  place.  These  cases 
evidently  belong  to  the  class  of  connected 
crimes.  In  the  Ward  Case  the  evidence  was 
not  admitted  for  the  purpose  of  multiplying 
unconnected  instances  of  the  receipt  of  stolen 
goods  until  the  probability  of  their  receipt 
with  Innocent  Intent  was  overwhelmed,  but 
for  the  direct  purpose  of  showing  that  the 
accused  knew  that  be  was  dealing  with  a 
thief  in  the  specific  case.  And  in  the  Ray- 
mond Case  the  continuing  nature  of  the  of- 
fense charged,  coupled  with  the  presnmptioa 
of  a  continuance  of  the  intent  to  sell  mani- 
fested by  the  prior  offense,"  afforded  equally 
direct  evidence  of  guilty  Intent  In  the  specific 
rnse. 

Itetuming  to  the  subject  of  unconnected 
murders  by  poisoning  there  is  a  conflict  of 
authority  upon  the  point  which  we  regard  as 
decisive  of  the  present  appeal,  viz.  whether 
In  such  case  evidence  in  chief  of  other  similar 
poisonings  by  the  accused  is  always  admissi- 
ble, or  whether  it  is  admissible  only  when  the 
administration  of  the  poison  is  under  the  clr- 
cum.stance8  of  the  particular  case  reasonably 
consistent  with  a  possible  defense  of  acci- 
dent or  mistake. 

In  People  v.  Mollneux,  168  N.  T.  264,  61  N. 


E.  2S6,  62  ti.  R.  A.  103,  which  Is  the  leading 
case  in  support  of  the  latter  doctrine,  the 
New  York  Court  of  Appeals  reversed  4  con- 
viction of  murder  by  poisoning  because  the 
trial  court  admitted  evidence  of  another  simi- 
lar unconnected  murder  by  poisoning  by  the 
accused  for  the  purpose  of  disproving  inno- 
cent intent,  sajiiig  that  on  the  facts  as  the 
state  claimed  to  have  proved  them  no  reason- 
able doubt  could  exist  that  the  accused,  if  he 
committed  the  act  in  question,  must  have 
done  it  with  criminal  intent  The  reasoning 
of  the  court  is  that  the  proof  of  unconnected 
crimes  is  contrary  to  the  general  policy  of  the 
law,  and  therefore  inadmissible  unless  the 
hypothesis  is  first  established  on  which  the 
special  exception  is  founded,  viz.  that  the 
particular  act  in  question  is  equivocal. 
Three  Justices  dissented  from  the  result  hi 
that  case  on  the  ground  that  the  two  crimes 
were  logically  connected  because  the  poison 
used  was  so  rare,  and  the  mode  of  Its  admin- 
istration 80  peculiar,  that  the  commission  of 
the  collateral  crime  by  the  accused  tended 
directly  to  show  that  he  committed  the  prin- 
cipal crime  also. 

The  leading  case  in  this  country  In  support 
of  the  other  doctrine,  that  in  poisoning  cases 
the  commission  of  similar  unconnected  poi- 
sonings may  always  be  shown  to  eliminate 
accident  or  mistake.  Is  State  v.  Hyde,  234  Mo. 
200,  232,  130  S.  W.  316,  324  (Ann.  Cas.  1912D, 
191).  In  that  case  a  new  trial  was  ordered, 
but  the  court  proceeded  to  discuss  the  theorj- 
upon  which  e\'idence  of  other  unconnected 
poisonings  by  the  accused  was  admissible, 
saying: 

"It  is  true  that  the  evidence  in  the  record 
raises  no  question  of  intent.  It  may  also  be 
conceded  that,  if  the  defendant  knowingly  ad- 
ministered deadly  poison,  the  intent  may  b«  in- 
ferred from  the  act,  and  no  further  proof  is 
required.  But  it  must  be  remembered  that  in 
a  criminal  case  the  defendant  files  no  written 
pleading.  *  *  *  It  is  a  part  of  the  state's 
case  to  show  criminal  intent,  and  in  .so  doin? 
to  negative  accident  or  mistake,  by  any  proof 
competent  for  that  purpose.  The  state  was  not 
required  to  rest  upon  the  assumption  that  the 
proof  would  show  that  the  intent  accompanied 
the  act,  nor  to  hold  back  for  rebuttal,  evidence 
showing  intent" 

And  In  the  course  of  Its  opinion  the  court 
quoted  from  Trogden  v.  Commonwealth,  31 
Grat  (Va.)  862,  873  (a  case  of  obtaining  mon- 
ey under  false  pretenses),  where  the  court 
observed  that  It  could  not  tell  what  evidence 
of  intent  would  satisfy  the  Jury  beyond  rea- 
sonable doubt,  and  put  the  question,  "What 
would  be  thought  of  a  Judge  who  would  thus 
prejudge  the  case  and  Invade  the  province  of 
the  Jury?" 

[4-8]  We  think  this  argument  ignores  the 
essential  fact  that  the  underlying  question 
which  confronts  the  court  Is  not  simply 
whether  the  state  has  suflSclently  proved 
criminal  Intent  but  whether  the  particular 
evidence  offered  upon  that  issue  is  admissi- 
ble. Courts  are  not  infrequently  required  in 
criminal  cases  to  pass  upon  preliminary  ques- 
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tions  of  fact  In  order  to  determine  the  ad- 
missibility of  evidence,  and  no  doubt  courts 
are  vested  with  considerable  discretionary 
powers  in  passing  upon  such  preliminary 
questions.  In  this  case  the  question  Is 
whether  evidence  generally  objectionable 
shall  be  admitted  for  the  limited  purpose  of 
pliminating  accident  or  mistake,  and  we 
think  it  would  be  an  abuse  of  discretion  to 
I)ermit  proof  of  similar  but  unconnected  pol- 
iionings  in  a  case  where  the  state's  evidence 
bad  already  gone  so  far  toward  eliminating 
accident  or  mistake  as  to  leave  no  reason- 
able doubt,  In  the  absence  of  rebutting  evi- 
daice,  that  the  poison,  if  administered  by 
the  accused,  must  have  been  knowingly  ad- 
ministered. Otherwise  evidence  inadmissible 
on  the  general  issue  would  be  admitted  for 
the  special  purpose  of  characterizing  an 
equivocal  act,  when  the  act  in  question  was 
not  equivocal,  and  so  the  only  practical  effect 
which  the  evidence  could  have  would  be  to 
prejudice  the  accused  and  violate  the  policy 
of  the  criminal  law.  In  such  cases  the  state 
should  exhaust  its  other  evidence  of  criminal 
intent  before  resorting  to  proof  of  other  un- 
t-onnected  acts  for  that  purpose,  and  it 
should  not  resort  to  such  proof  until  it  has 
also  exhausted  Its  evidence  connecting  the 
accused  with  the  death.  Then  if  evidence  of 
other  similar  but  otherwise  Irrelevant  pois- 
onings Is  offered  for  the  limited  purpose  of 
reduing  the  probability  of  accident  or  mis- 
take, it  Is  the  dtjty  of  the  court  to  determine 
n-hether  the  administration  of  the  poison, 
if  done  by  the  accused  under  the  circum- 
stances claimed  by  the  state,  Is,  In  the  ab- 
sence of  rebutting  evidence,  reasonably  con- 
sistent with  innocence,  accident,  or  mistake. 
If  not,  the  evidence  must  be  excluded  with-  j 
out  prejudice  to  Its  possible  admission  In  re- 
buttal. 

Applying  these  conclusions  to  this  record. 
It  is  apparent  that  a  large  part  of  the  cir- 
cumstantial evidence  which  the  state  offered 
for  the  purpose  of  connecting  the  accused 
with  the  death  of  Andrews  necessarily  tend- 
ed also  to  negative  the  probability  of  accident 
or  mistake.  As  stated  upon  the  defendant's 
brief,  this  evidence  Included:  (1)  Secrecy  In  | 
regard  to  the  fSOO  loan  matter;  (2)  plans 
for  the  reception  of  the  Gowdys  with  prom- 
ises and  lying  statements  made  to  them;  (3) 
the  purchase  of  arsenic  four  days  before  An- 
drews' death  with  a  false  reason  as.tigned 
tor  its  purchase;  (4)  the  fact  that  Andrews 
received  at  least  two  doses;  (5)  delay  in 
•■ailing  the  doctor  the  first  time  aod  again 
•n  calling  him  the  second  time;  (6)  false 
statements  as  to  the  nature  of  Andrews'  ill- 
ness to  the  doctor  and  others;  (7)  unreason- 
able failure  to  notify  Andrews'  relatives; 
and  (8)  the  unseemly  haste  in  getting  rid 
of  the  body.  We  think  it  Is  evidently  Im- 
possible that  the  Jury  should  have  accepted 
tbe  state's  claims  In  these  particulars  as  true 
without  necessarily  eliminating  from   their 


own  minds  any  possibility  that  the  accused 
administered  the  poison  by  accident  or  mis- 
take. The  single  fact  that  the  principal  ex- 
pert for  the  state  gave  It  as  his  opinion  that 
the  deceased  had  received  two  doses  of  ar- 
senic, one  of  them  a  very  large  dose  admin- 
istered shortly  before  death,  Is  extremely 
significant  upon  this  Issue.  Without  going 
into  any  of  the  details  It  would  seepi  that 
the  distribution  of  diffused  arsenic  In  the 
body  of  Andrews  and  the  quantity  of  undis- 
solved crystals  of  arsenlous  acid  found  In  his 
stomach  could  hardly  be  explained  upon  any 
other  hypotheses  than  that  two  doses,  at 
least,  were  administered  and  at  or  about  the 
times  suggested  by  the  state's  expert.  If 
this  is  true,  aud  If  the  poison  was  adminis- 
tered by  the  accused.  It  puts  an  end  at  once 
to  any  reasonable  possibility  of  accident  or 
mistake. 

[7]  In  this  case  the  evidence  in  question 
was  also  admitted  for  the  purpose  of  exclud- 
ing suicide.  For  this  purpose  we  think  It 
was  irrelevant  and  inadmissible.  Suicide  is 
a  voluntary  act,  and  It  Is  impossible  to  see 
how  the  fact,  if  it  were  so,  that  the  accused 
murdered  three  other  persons  by  arsenic,  one 
of  whom  survived  Andrews,  could  increase 
or  diminish  any  inclination  toward  suldde 
which  Andrews  might  be  supposed  to  have; 
especially  as  there  is  no  evidence  that  An- 
drews suspected  th«t  they  were  murdered. 
The  evidence  indirectly  tends  to  negative  sui- 
cide by  showing  that  the  accused  was  pos- 
sessed of  a  disposition  to  murder  by  poison, 
but  for  that  purpose  it  was  inadmissible. 
Wlgmore  (section  363— 2A)  appears  to  Justi- 
fy the  admissibility  of  other  instances  of 
death  by  poison  imder  similar  circumstances 
to  negative  suicide,  but  the  principle  of 
anonymous  intent  to  which  he  refers  (section 
303)  Is  more  appropriately  applied  to  other 
attempts  on  the  life  of  the  deceased. 

[J]  The  conclusions  reached  cover  the  evi- 
dence as  to  financial  transactions  between 
the  accused  and  Smith  and  Giliigan,  which 
was  admitted  for  the  purpose  of  showing 
that  the  accused  had  a  motive  for  poisoning 
them,  and  also  so  much  of  the  evidence  of 
Mason  as  relates  to  purchases  of  arsenic  con- 
nected with  other  poisonings  and  not  con- 
nected with  the  poisoning  of  Andrews.  The 
charge  of  the  court  In  so  far  as  It  is  based 
upon  the  evidence  as  to  other  poisonings  is 
erroneous,  because  Inapplicable  to  the  pres- 
ent case.  That  part  of  the  charge  which  In- 
structs the  Jury  that  evidence  of  other  poi- 
sonings might  be  considered  in  determining 
whether  the  deceased  committed  suicide  was 
also  erroneous.  In  the  other  portions  of  the 
charge  excepted  to  we  find  no  error.  In 
view  of  the  result  it  is  unnecessary  to  pass 
upon  the  motion  to  correct  the  finding. 

There  is  error,  and  a  new  trial  is  ordered. 
All  the  other  Judges  concurred  in  the  result, 
but  ROUABACK  and  WHEELER,  J  J.,  dis- 
sented from  the  reasoning  of  the  opinion. 
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SCHMIDT  T.   TOWN    OF   MANCHESTER. 

(Supreme  Court  of  Errors  of  Connecticut. 

April  30,  1918.) 

1.  Municipal,  Cobforationb  «=812(7) — ^In- 
juries OF  Street— Notice  to  City — Suffi- 

CIENOY. 

A  notice  to  a  town  thiit  "while  walking 
along  the  sidewalk  or  sidepath  on  the  north 
side  of  Hartford  road  near  the  James  Loomis 
place,  so  called,  I  stepped  into  a  gully  ♦  •  ♦ 
in  existence  at  that  place  for  several  months," 
was  sufficiently  definite  as  to  place  of  injury, 
under  Gen.  St  1902,  |  2020,  as  amended  by 
Pub.  Acts  1909,  c.  168,  in  view  of  Act  March 
28,  1917  (Pub.  Acts  1917,  c.  66),  relating  to 
detects  in  such  notices. 

2.  Municipal  Cobpobationb  «=»812(7)— In- 
juries IN  Street  —  Notice  to  City  of 
Cause— Sufficiency  of  Notice. 

A  notice  to  a  town  that  plaintiff  "stepped 
into  a  gully"  at  a  certain  place  in  a  sidewalk 
"and  sustained  a  fall,"  sufficiently  showed  cause 
of  injury  within  Gen.  St.  1902,  |  2020,  as 
amended  by  Pub.  Acts  1909,  c.  l(fe,  in  view  of 
Act  March  28,  1917,  relating  to  defects  in  such 
notices. 

3.  Municipal  Cobpobationb  «=»812(7)— In- 
juries ON  Street — BIxisnt  or  Injuries- 
Notice— Sufficiency. 

A  notice  to  a  town  that  pedestrian  stepped 
in  a  gully  in  a  sidewalk  and  "suffered  severe 
sprains,  and  one  or  more  of  the  ligaments  of  my 
foot  were  broken,"  sufficiently  described  the 
injuries  complained  of,  under  Gen.  St.  1902,  { 
2020,  as  amended  by  Pub.  Acts  1909,  c.  168,  in 
view  of  Act  March  28,  1917,  relating  to  defects 
in  such  notices. 

4.  Municipal  Corporations  *=»812(7)— In- 
juries ON  Streets— Time  of  Injury— Suf- 
ficiency op  Notice. 

A  notice  to  a  town  of  an  injury,  dated  Octo- 
ber 2,  1915,  stating  that  the  injury  occurred 
Tuesday,  September  28th,  was  sufficiently  defi- 
nite as  to  time,  under  Gen.  St.  1902,  |  2020,  as 
amended  by  Pub.  Acts  1900,  c.  108,  in  view  of 
Act  March  28,  1917,  providing  that  no  such 
notice  shall  be  held  insufficient  by  reason  of 
defects,  where  there  was  no  intent  to  deceive, 
and  the  town  was  not  misled. 

5.  Evidence  ^=>o2  —  Judicial  Notice  — 
Weight. 

Judicial  notice  takes  the  place  of  proof,  and 
as  a  means  of  establishing  facts  it  ia  superior 
to  evidence. 

6.  Municipal  Corporations  ©=»812(6)— In- 
juries on  Streets  —  Notice— Sufficiency. 

The  notice  required  by  Gen.  St.  1902,  $ 
2020,  as  amended  by  Pub.  Acts  1009,  c.  108, 
to  be  given  to  towns  of  injuries  on  streets 
should  be  Interpreted  as  a  whole  and  be  given 
its  ordinary  meaning,  in  view  of  Act  March  28, 
1017,  relating  to  defects  in  such  notices. 

7.  Evidence  «=»17— Judicial  Notice— Time. 

The  courts  take  cognizance  as  to  the  coin- 
cidence of  the  days  of  the  week  with  the  days 
of  the  mouth,  and  of  the  days  of  the  month 
with  those  of  the  year,  and  an  almanac  may  be 
referred  to  in  such  connection. 

8.  Municipal  Corporations  «=3812(4) — No- 
tice OF  Injury— Retroactive  Act. 

Act  March  28,  1917,  providing  that  defects 
in  notices  previously  served  in  pending  actions 
against  municipal  corporations  for  injuries  shall 
not  render  them  insufficient  unless  they  mislead 
such  corporation,  although  retrospective,  did  not 
affect  rights,  but  only  mode  of  redress. 

9.  Appeal  and  Error  €=170(1) —Evide.nce 
<t=»6Ei— Presumption  —  Uncited    Statutes. 

Although  a  party  did  not  call  a  statute  to 
the  attention  of  the  court,  and  did  not  rely  on . 


it,  it  was  the  law  of  the  land,  which  the  partin 
and  the  court  were  presumed  to  know,  and  in 
such  a  case  errors  arising  from  absence  of  ac- 
tual knowledge  are  always  subject  to  review. 

Appeal  from  Superior  Court,  Hartford 
County ;  Luclen  P.  Burpee,  Judge. 

Action  by  Clara  Schmidt  against  the  Town 
of  Manchester,  to  recover  damages  for  per- 
sonal injuries  resulting  from  negligent  main- 
tenance of  a  sidewalk.  Demurrer  to  com- 
plaint sustained,  judgment  for  defendant, 
and  plaintiff  appeals.  Error,  and  new  trial 
ordered. 

Herbert  O.  Bowers,  of  IManebester,  for 
appellant  Olln  R.  Wood,  of  Manchester, 
and  Alexander  Amott,  of  Hartford,  for  ap- 
pellee. 

RORABAOK,  J.  The  complaint  In  this 
case  was  demurred  to  upon  the  ground  tbac 
it  appeared  that  no  sufficient  notice  desorip- 
tive  of  the  plain titTs  injuries,  the  time,  place, 
and  cause  of  the  occurrence  was  given  as 
required  by  secUon  2020  of  the  General  Stat- 
utes, as  amended  by  chapter  168  of  the  Pnblic 
Acts  of  1009. 

The  notice  in  question  reads  as  follows: 
"South  Manchester,  Conn.,  Oct.  2,  1915. 

"Town  of  Manchester,  South  Mancbrster, 
Conn. :  I  hereby  give  you  notice  that  on  Tues- 
day eveninu,  September  28th,  while  walkine 
along  tlie  sidewalk  or  sidepath  on  the  north  side 
of  Hartford  road  near  the  James  Loomis  place, 
so  called,  I  stepped  into  a  gully  which  I  am 
informed  has  been  in  existence  at  that  place 
for  several  months,  and  sustained  a  fall.  B; 
reason  of  the  fall  I  suffered  severe  sprains  and 
one  or  more  of  the  ligaments  of  my  foot  www 
broken.  I  am  now  under  the  care  of  Dr.  Rice. 
I  intend  to  claim  damages  therefor." 

[1]  We  may  assume  that  there  was  but  one 
sidewalk  on  the  north  side  of  the  Hartford 
road.  Therefore  the  notice  necessarily  im- 
plies that  the  place  of  the  accident  was  upou 
the  sidewalk  on  the  north  side  of  this  Hart- 
ford road.  After  this  follows  the  statemeut 
tliat  the  plaintiff  was  injured  near  the  James 
Loomis  place.  It  does  not  appear  that  there 
was  another  person  by  that  name  thereabouts 
The  defect  Is  described  as  a  gully  in  the  side- 
walk which,  it  is  Indirectly  stated,  had  been 
in  existence  for  several  months.  Such  a 
defect  could  have  been  easily  identified,  un- 
less we  are  to  assume  that  there  were  several 
such  defects  in  that  Immediate  vicinity.  Tlius 
we  have  the  four  facts  wliich  identif}'  the 
place  of  the  injuries,  the  name  of  the  road, 
the  side  of  this  road,  that  It  was  near  rhe 
residence  of  a  certain  individual,  and  a  gull.v 
in  the  walk  which  has  been  in  existence  for 
mouthsrn  This  indicates  clearly  enough  the 
place  oithe  accident. 

[2]  Counsel  for  the  defendant  contend  that 
the  cause  of  the  accident  Is  not  stated  In  the 
notice  with  reasonable  clearness.  The  sub- 
stance of  the  statement  upon  this  subject  i-* 
that  the  plaintiff  was  injured  by  stepping  Into 
a  gully  in  the  sidewalk  by  reason  of  which 
she  sustained  a  fall.    These  facts  were  suW- 
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dent  to  direct  the  attention  of  the  town  with 
reasonable  certainty  to  the  cause  of  the 
accident,  so  that  an  Intelligent  Investigation 
could  be  made  by  the  officers  of  the  town. 
This  satisfied  the  spirit  and  purpose  of  the 
statute.  Delaney  v.  Waterbury  &  M.  T.  Co., 
91  Conn.  177,  182.  183,  184,  99  Atl.  503. 

[3]  The  notice  complained  of  states  that  as 
a  result  of  the  accident  the  plaintiff  suffered 
.severe  grains  one  or  more  of  the  ligaments 
o{  her  foot  were  broken,  and  that  she  was 
under  the  care  of  Dr.  Rice.  The  defendant 
iDmpIains  of  tills  part  of  the  notice  because 
it  Is  said  to  be  vague  and  imcertain.  The 
purpose  of  such  a  notice  is,  not  to  all^e  all 
the  circumstances  necessary  to  support  an 
action,  but  to  give  to  the  municipality  a 
general  description  of  the  injuries  complained 
of.  This  has  been  done  in  the  present  case. 
C*ssldy  V.  Southbury,  86  Conn.  45,  49,  50,  84 
.Itl.  291. 

[4-7]  The  notice  Is  not  full  and  complete 
as  to  the  time  of  the  accident,  lit  not  so 
Indefinite  as  to  render  it  al>8olutely  invalid. 
It  is  dated  October  2,  1915,  which  was  Satur- 
day. It  is  stated  that  the  plaintiff  was  in- 
jured on  Tuesday  evening,  September  28th. 
.\n  examination  of  the  calendar  shows  that 
September  28, 1915,  was  Tuesday.  Tlie  nonce 
should  be  interpreted  as  a  whole,  and  when 
this  is  done  its  natural  and  ordinary  mean- 
ing is  that  it  related  to  an  occurrence  which 
happened  four  days  before  the  date  of  the 
notice.  Judicial  notice  takes  the  place  of 
proof,  and  as  a  means  of  establishing  facts, 
it  is  superior  to  evidence.  Thayer's,  Cases  on 
Dviaence,  20,  2L  Courts  take  cognizance  as 
to  the  coincidence  of  the  days  of  the  week 
with  the  days  of  the  month,  and  of  the  days 
of  the  month  with  those  of  the  year,  and  an 
almanac  may  be  referred  to  in  this  connec- 
tion. 1  Chamberlayne  on  Evidence,  704,  727. 
When  this  notice  is  so  considered  in  its  en- 
tirety, it  is  hardly  conceivable  that  any  per- 
son in  the  exercise  of  ordinary  care  and 
intelligence  could  have  been  misled  as  to  the 
date  of  the  accident  because  the  notice  failed 
to  directly   state  that  it  occurred  in  1915. 

[I]  In  reaching  the  conclusion  that  this 
notice  was  not  defective  we  have  considered 
a  statute  relating  to  this  subject  enacted  in 
1917,  which  contains  these  provisions: 

"No  notice  given  under  the  provisions  of  this 
section  shall  be  held  invalid  or  insufficient  by 
reason  of  an  inaccurncy  in  describing  the  in- 
jury, or  in  stating  the  time,  place  or  cause  of 
its  occurrence  if  it  appear  that  there  was  no 
intention  to  mislead  or  that  snch  town,  city, 
I'orporation  or  borough  was  not  in  fact  misled 
thereby."     Tub.  Acts  1917,  c  66. 

This  act  shall  apply  to  pending  cases  and 
take  effect  upon  its  passage  which  was  March 
28,  1917.  The  record  discloses  that  the  deci- 
.sion  by  the  court  below  upon  the  demurrer 
interposed  by  the  defendant  was  rendered 
Jnly  17,  1917,  about  four  months  after  this 
statute  took  effect.  This  act,  although  re- 
troactive, did  not  affect  rights,  but  did  em- 


brace the  mode  of  redress.  The  latter  may 
properly  be  kept  open  for  modiflcation  by 
statute.  Atwood  v.  Buckingham,  78  Conn. 
426,  427,  428,  429,  62  Atl.  616;  Hnbbard  r. 
Railroad,  70  Conn.  .^63,  565,  40  Atl.  533. 

[9]  It  does  not  appear  that  this  public  act 
of  1917  was  brought  to  the  attention  of  the 
superior  court  nor  that  it  was  reUed  upon  by 
the  plaintiff.  It  was,  however,  the  law  of 
the  land,  which  the  parties  and  the  court  were 
conclusively  presumed  to  know.  Errors  aris- 
ing from  the  absence  of  actual  knowledge  In 
such  a  case  are  always  the  subject  of  review. 
Cunningiiam  v.  Cunningham,  72  Conn.  160, 
44  Atl.  41 ;  Fourth  National  Bank  v.  Franck- 
lyn,  120  U,  S.  747,  751,  7  Sup.  Ct  757,  30  L. 
Ed.  825. 

The  omission  to  state  in  the  Iwdy  of  the 
notice  the  year  when  the  accident  occurred 
does  not  warrant  the  defendant's  claim  that 
the  notice  was  absolutely  defective  on  this 
account.  When  the  notice  is  read  as  a  whole, 
as  it  should  be,  it  cannot  be  fairly  said  that 
it  now  appears  that  there  was  any  intention 
to  mislead  the  town  as  to  the  time  when  this 
accident  occurred,  or  that  the  town  was  in 
fact  misled  thereby. 

There  Is  error,  and  a  new  trial  is  ordered. 
The  other  Judges  concurred. 


ASTON  MOTOR  CAR  CO.  v.  MANNION. 

(Supreme  Court  of  Errors  of  Connecticut 
May  8.  1918.) 

Courts  €=»160  —  Municipal  Coubts— Stat- 
ute— Repeal  by  Amending  Act. 
17  Sp.  Acts,  p.  1005,  amending  Act  Avg. 
1,  1907  (15  Sp.  Laws,  p.  493),-  revising  Bridge- 
port City  Charter,  |  119,  as  to  the  city  couit, 
and  omitting  the  former  provision  giving  riglit 
of  appeal  from  that  court  to  the  court  of  conj- 
mon  pleas  of  Fairfield  county,  repeals  such 
omitted  provision. 

Appeal  from  Court  of  Common  Pleas,  Fair- 
field County ;  John  R.  Booth,  Judge. 

Action  by  the  Aston  Motor  Car  Company 
against  Thomas  Mannion.  EYom  judgment 
for  plaintiff  in  the  city  court  of  Bridgeport, 
defendant  appealed  to  court  of  common  pleas. 
From  a  judgment  of  the  latter  court,  erasing 
the  appeal  from  its  docket  for  want  of  juris- 
diction, defendant  appeals.    No  error. 

Section  119  of  the  charter  of  the  dty  of 
Bridgeport,  as  revised  in  1907  (Sp.  Laws 
1907,  p.  403),  provided  for  the  existence 
of  a  city  court,  fixed  its  jurisdiction,  pre- 
scribed its  procedure,  and  defined  the  rights 
of  the  parties  litigant  therein.  Among  oth- 
er things.  It  provided  that  an  appeal  might 
be  taken  to  the  court  of  common  pleas 
for  Fairfield  county  at  its  next  return  day 
from  any  Judgment  or  decree  of  the  court, 
except  one  following  Jury  trial.  In  this  par- 
ticular the  charter  remained  unchanged  un- 
til the  1917  session  of  the  General  Assembly. 
At  that  session  section  119  was  amended  to 


«S3For  otber  cade*  tee  eame  topic  and  KEY-NUHBBR  in  all  Key-Numbered  DlgesU  and  lodezes 


Digitized  by 


Google 


656 


103  ATLAmHC  BEPOBTEB 


(Pa. 


read  as  recited  in  the  amending  act.  In  its 
amended  form  tliat  portion  of  the  original 
section  above  referred  to,  whicb  gave  tlie 
rlgtkt  of  appeal  from  a  Judgment  or  decree 
rendered,  was  entirely  eliminated,  and  no 
provision  authorizing  sucb  appeal  appears  In 
It.  This  amendment  took  effect  before  the 
present  attempt  to  take  an  appeal  was  made. 

John  A.  Clornell,  Jr.,  of  Bridgeport,  for  ap- 
pellant. John  Smith,  of  Bridgeport,  for  ap- 
pellee. 

PER  CURIAM.  The  amendment  of  1917 
substituted  section  119  as  therein  recited  for 
the  section  as  it  had  previously  existed. 
Those  portions  of  the  original  section,  which 
were  omitted  from  the  section  In  Its  new 
form,  ceased  to  be  the  law,  and  were  as  effec- 
tually repealed  as  It  was  possible  to  accom- 
plish a  repeal.  The  defendant's  attempted 
appeal  was  therefore  without  authority,  and 
conferred  upon  the  court  of  common  pleas  no 
jurisdiction  over  the  case. 

There  Is  no  error. 


BRUMBAUGH  v.  BATSTOWN  WATER 
POWER  CO. 

(Supreme    Court    of    Pennsylvania.      Feb.    25, 
1918.) 

New  Tbial  $=>32— Reuakks  of  OouNSEir- 
Harmless  Ebrob. 
The  refusal  of  new  trial  for  alleged  improp- 
er remarks  of  counsel  for  plaintiff  in  address- 


ini|  the  jury  was  not  reversible  error,  where  no 
objection  thereto  was  then  made  by  defendant's 
counsel,  and  the  trial  judge  instructed  the  jury 
to  disregard  them. 

Appeal  from  Court  of  Common  Pleas, 
Huntingdon  County. 

Action  by  Isaac  Brumbaugh  against  the 
Raystown  Water  Power  Company,  on  appeal 
from  award  of  viewers  In  condemnation  pro- 
ceedings. Verdict  for  plaintiff  for  $2,700,  aod 
judgment  thereon,  and  defendant  appeals. 
Affirmed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, STEWART,  M08CHZISKEB,  and 
FRAZER,  JJ. 

James  S.  Woods  and  W.  M.  Henderson, 
both  of  Huntingdon,  for  ai4)ellant  H.  H. 
Waite  and  W.  H.  Trade,  both  of  Hontiugdoii, 
for  appellee. 

PER  CURIAM.  The  sole  complaint  of  the 
appellant  is  of  the  refusal  of  the  court  below 
to  grant  a  new  trial  for  alleged  Improper  re- 
marks of  counsel  for  plaintiff  In  addressing 
the  jury.  No  objection  was  made  to  them  by 
counsel  for  defendant  at  the  time  they  were 
uttered,  and  the  learned  trial  Judge  Instruct- 
ed the  Jury  to  disregard  them.  It  was  too 
late  for  the  defendant  to  complain  of  them 
for  the  first  time  after  a  verdict  unsatisfacto- 
ry to  it  had  been  rendered,  and  the  Judgment 
is  therefore  affirmed. 
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STATE  V.  ROBINSON  et  at 

(Conrt  of  General  Sessions  of  Delaware.    Kent 
April  20,  1918.) 

1.  Criuinai,  liAW  «=s>656(5,  9)  —  Bftect  or 
Testimony— Obedibiltty  of  Witnesses. 

The  effect  of  the  testimony  and  the  credibil- 
ity of  witnesses  are  for  the  jury,  and  the  court 
cannot  comment  thereon. 

2.  CuMinAi.  Law  «=>552(3)  —  Cibouiistar- 
TiAi.  Evidence. 

Circumstantial  evidence,  to  warrant  a  ver- 
dict of  Kuilty,  most  be  entirely  satisfactory,  and 
of  such  significance,  consistency,  and  force  as 
to  produce  conviction  in  the  minds  of  the  jury 
of  the  guilt  of  the  accused  beyond  a  reasonable 
doubt 

3.  CBnciWAi,  tiAW  «=»510— Testimont  or  Ac- 
cmcPUCB. 

While  a  jury  may  convict  upon  the  unsup- 
ported testimony  of  an  accomplice,  the  better 
rtile  is  that  conviction  should  not  be  had  unless 
such  testimony  is  corroborated  in  some  material 
part  by  other  evidence,  direct  or  circumstantial. 

4.  liABCKKY  «s>64(l)  —  Possession  of  Pbop- 

EBTY. 

Where  personal  property  that  has  been  re- 
cently stolen  is  found  in  the  possession  of  a 
person,  that  person  is  presumed  to  be  the  thief, 
and  KUilty  of  the  larceny,  unless  he  makes  a 
satisfactory  explanation  of  such  possession,  and 
convinces  the  jury  that  it  is  a  lawful  one. 

5.  liABCENY  ®=>40(9)— Ownership  as  Laid— 
Pkoof. 

It  is  not  essential  that  the  state  should 
prove  sole  or  actual  ownership  in  the  person 
named  as  owner  in  an  indictment  for  larceny ; 
proof  of  lawful  possession  at  the  time  of  the 
theft  beins  safficient  under  Bev.  Code  1915,  § 
4834. 

Harford  Robinson  and  Walter  Beddle  were 
Indicted  for  the  larceny  of  corn.  Beddle 
pleaded  gnUty.  Verdict  of  not  gouty  for 
Robinson. 

PENNBWILL,  a  X,  and  BOTCH,  J„  slt- 
tlns. 

James  M.  Satterfleld,  Deputy  Atty.  Gen., 
for  the  State.  Thomas  C.  Frame,  Jr.,  of 
Dover,  for  accused. 

Harford  Robinson,  with  another  who  plead- 
ed guilty,  was  indicted  for  the  larceny  of 
corn  left  in  the  open  Add  of  William  Legg, 
the  tenant  in  possession,  who  shared  with 
his  landlord  in  the  crops.    Verdict,  not  guilty. 

The  corn  was  stolen  in  the  nighttime,  and 
there  was  evidence  that  the  team  used  in 
haaling  the  com  from  the  field  .was  tracked 
to  the  home  of  the  accused  the  following 
morning. 

FENNEWILL,  C.  3^  charged  the  Jury  in 
part: 

[1]  The  effect  of  the  testimony,  and  the 
credibility  of  the  witnesses  are  entirely  for 
the  Jury,  and  the  court  are  not  permitted 
to  comment  thereon. 

There  are,  however,  a  few  principles  of  law 
applicable  to  the  facts  of  this  case,  and 
with  respect  to  them  the  court  will  charge 
yon  briefly. 

[21  1.  Circumstantial  evidence,  to  warrant 


a  verdict  of  guilty  must  be  entirely  satis- 
factory, and  of  such  significance,  consist- 
ency and  force  as  to  produce  conviction  in 
the  minds  of  the  jury  of  the  guilt  of  the 
accused  beyond  a  reasonable  doubt. 

[3]  2.  While  a  jury  may  convict  upon  the 
imsupported  testimony  of  an  accomplice,  the 
better  rule  is,  that  conviction  should  not  be 
had  unless  such  testimony  is  corroborated 
In  some  material  part  by  other  evidence,  di- 
rect or  circumstantial. 

But  If  the  Jury  are  satisfied  beyond  a 
reasonable  doubt,  after  carefully  consider- 
ing all  the  evidence,  that  the  accused  is  guilty 
they  should  not  hesitate  to  convict  even 
though  the  evidence  Is  In  .whole  or  In  part 
circumstantial,  and  one  of  the  witnesses  for 
the  state  was  an  accomplice,  provided  his 
testimony  is  corroborated  in  some  material 
part  by  other  evidence. 

[4]  3.  Where  personal  property  that  has 
been  recently  stolen  is  found  in  the  posses- 
sion of  a  person,  that  person  is  presumed  to 
be  the  thief,  and  gull^  of  the  larceny,  un- 
less he  makes  a  satisfactory  explanation  of 
such  possession,  and  convinces  the  jury  that 
it  is  a  lawful  one. 

[S]  4.  The  Indictment  In  this  case  charges 
that  the  com  alleged  to  have  been  stolen  was 
the  property  of  William  Legg,  but  it  is  not 
essential  that  the  state  should  have  proved 
that  he  was  the  sole  or  actual  owner.  It  Is 
suSlcIent  If  it  is  shown  to  your  satisfaction 
that  Legg  had  the  lawful  possession  of  the 
com  at  the  time  it  was  stolen.  Bev.  Code 
1915,  g  4834 ;  State  v.  Jackson  et  aL,  Houst. 
Cr.  Cas.  661. 

This  case  is  not  at  all  similar  in  its  facts 
to  that  of  State  v.  Williams,  100  Atl.  407, 
and,  moreover,  In  the  WlUIams  Case  the  stat- 
ute above  mentioned  was  not  dted  or  con- 
sidered by  the  court. 

Verdict,  not  guilty. 


STATE  V.  JAROSLOWSKt. 

(Court  of' Oyer  and  Terminer  of  Delaware. 
New  Castle.    March  12,  1918.) 

1.  Witnesses  «=353(3)— Husband  and  Wife 
—Competency  of  Wife— Statotb. 

A  husband  charged  with  the  murder  of  his 
child  cannot,  by  a  claim  of  privilege,  prevent  his 
wife  from  testifying  fgr  the  state;  Kev.  Code 
1915,  S  4210,  making  her  testimony  competent 

2.  Criminal  Law  «=9885— Verdict— Recom- 
mendation TO  Mercy— Statute. 

Laws  1917,  c.  266,  providing  that  in  all 
criminal  cases  where  the  penal^  is  death,  if  the 
jury  shall  recommend  defendant  to  the  mercy 
of  the  court,  it  may  impose  sentence  of  life  im- 
prisonment instead  of  death,  means  that  the 
}ory  shall  so  recommend  only  where  the  facts 
m  evidence  warrant  it. 

Edward  Jaroslowski  was  indicted  for  mur- 
der in  the  first  degree.    Verdict  of  guilty. 

PENNEWILL,  O.  J.,  and  BOYCB  and  CON- 
RAD, Associate  Judges,  sitting. 
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DaTld  3.  Relnhardt,  Atty.  Gen.,  for  the 
State.  Caleb  S.  Layton,  of  Wilmington,  for 
prisoner. 

The  Indictment  charged  the  prisoner  with 
the  murder  of  one  Waclawa  Jaroslowskl,  by 
means  of  strychnine  poison,  she  being  his 
Infant  child  about  fourteen  months  of  age. 

The  state  introduced  evidence  to  show  mo- 
tive for  the  murder,  that  the  accused  had 
.said  that  the  child  was  not  his  and  also  that 
he  had  manifested  a  dislike  for  the  child. 
The  suspicions  of  the  accused,  if  he  had  any, 
were  apparently  groundless.  The  accused 
denied  both,  and  explained  that,  with  the 
child  on  one  knee,  he  was  sitting  by  his  din- 
ing room  table,  on  which  was  a  glass  of  wa- 
ter, and  also  a  book  on  foxes  which  he  was 
reading,  that  he  took  from  his  pocket  the 
paper  containing  the  poison,  which  he  had 
purchased  for  the  purpose  of  killing  foxes, 
and  that  while  examining  the  same  some  of 
it  may  have  fallen  accidentally  into  the  glass 
of  water,  from  which  the  child  afterwards 
took  a  drink. 

Mary  Jaroslowskl,  wife  of  the  prisoner, 
being  called  and  sworn  as  a  witness,  on  be- 
half of  the  state,  Mr.  Layton,  for  prisoner, 
objected  to  her  testifying,  on  the  ground  that 
she  was  the  wife  of  the  prisoner.  He  con- 
tended that  while  section  4216,  Rev.  Code  1019, 
makes  It  lawful  for  a  wife  or  a  husband  to 
testify  for  or  against  each  other  In  both  rfvll 
and  criminal  causes,  it  simply  removes  the 
disability  of  the  wife  by  reason  of  Interest, 
hut  it  does  not  take  away  the  privilege  which 
the  husband  had  at  common  law  to  prevent 
the  testimony  of  the  wife  against  him. 

The  Attorney  General  replied  that  the  stat- 
ute makes  it  lawful  for  the  wife  to  testify 
against  her  husband  and  that  If  she  is  will- 
ing to  do  so,  any  ground  of  objection  to  her 
so  testifying  is  removed;  and  besides  the 
husband  cannot  compel  the  wife  to  claim  her 
privilege,  if  she  has  any. 

PHXNEWIIyL,  C.  J.  [1]  The  statute  un- 
questionably makes  the  wife  In  a  criminal 
action  against  her  husband  a  competent  wit- 
ness and  makes  her  testimony  'competent 
testimony.  It  is  unneces-sary  for  us  to  de- 
cide now  whether  the  wife  might  claim  her 
privilege  and  decline  to  testify,  but  we  arc 
clearly  of  the  opinion  that  the  husband  In 
such  an  action  cannot,  under  a  claim  of  priv- 
ilege, prevent  the  wife  from  testifying.  We 
therefore  overrule  the  objection. 

Mr.  Layton  :  1  would  like  to  have  the  wit- 
ness asked  if  she  would  testify  were  she  per- 
mitted to  decline  to  testify. 

Mr.  Relnhardt :  I  am  not  at  all  clear  that 
she  is  entitled  to  decline. 

I'KNXEWILL,  C.  J.  WiUiout  deciding, 
either  expressly  or  by  implication,  whether 
or  not  she  might  be  compelled  to  testify 
against  her  husband,  we  will  permit  you  to 
ask  her  whether  she  is  willing  to  testify  in 
this  case  against  her  husband. 


The  witness,  among  other  questions,  was 
asked: 

"Q.  Did  anybody  make  you  come  or  did  yon 
com©  of  your  own  free  will?  A.  My  own  free 
will.  Q.  You  are  here  testifying  because  you 
are  willing  to  testify  against  your  husband  in 
this  case?    A.  Yes,  sir." 

The  Attorney  General  thereupon  proceeded 
with  the  examination. 

PENNEWILL,  O.  3.,  after  charging  the 
Jury  upon  the  law  as  in  State  v.  Prettyman. 
6  Boyce,  452,  100  Atl.  477,  said: 

[2]  It  is  the  duty  of  the  court  to  call  your 
attention  to  a  statute  of  this  state  (Laws  1917. 
c.  266)  that  was  enacted  and  approved  at  th>> 
last  session  of  the  Legislature,  and  which 
is  in  the  following  language: 

"That  In  all  cages  where  the  penalty  for  crime 
prescribed  by  the  laws  of  the  state  of  Delaware 
is  death,  if  the  Jury  shall,  at  the  time  of  ren- 
dering their  verdict,  recommend  the  defendant 
to  the  mercy  of  the  court,  the  court  may,  if  it 
seems  proper  to  do  so,  impose  the  sentence  of 
life  imprisonment  instead  of  death." 

This  statute  does  not  mean  that  the  Jury 
shall  reconunend  the  defendant  to  the  mercy 
of  the  court  in  every  case,  but  only  where  the 
facts  and  circumstances  disclosed  by  the 
evidence  warrant  such  recommendation. 

Verdict,  guilty  in  manner  and  form  as  indict- 
ed, with  recommendation  to  the  mercy  of  tht 
court 

in  imposing  sentence  the  Chief  Justice  said: 
Edward  Jaroslowskl.  you  have  had  a  &ir 
trial,  and  in  your  defense  your  counsel  ha< 
done  everything  that  could  possibly  ba.vf 
been  done  for  you.  But  notwithstanding  his 
efforts  the  Jury  found  yon  guilty  of  murder 
of  the  first  degree  and  in  rendering  their 
verdict  recommended  you  to  the  mercy  of  the 
court  Because  of  such  recommendation,  and 
the  testimony  in  the  case,  it  seems  proper  to 
the  court  to  impose  the  sentence  of  life  im- 
prisonment instead  of  dealh,  by  virtue  of  a 
statute  of  this  state  recently  passed.  The 
sentence  of  the  court  is,  etc. 


COCHRAN   V.   LATON. 
(Supreme  Court  of  New  Hampshire.    Rocking- 
ham.   March  5,  191S.) 
1.  Death  «=10— Action  fob  Death— Abas- 

DONMENT     OF     PATIE^NT— SUBVIVAL— StAnTTE 

— Action  of  Tobt. 
An  action  to  recover  for  a  death  caused  by 
a  physician's  abandoning  his  patient  is  an  action 
of  tort  for  physical  injuries  to  the  person  with- 
in the  meaning  of  Pub.  St  1001.  c.  191.  {  .*. 
providing  such  an  action  shall  survive  in  tlie 
way  and  to  the  extent  set  forth,  section  9  pro- 
viding for  the  case  where  the  suit  is,  and  sec- 
tion 10,  where  it  is  not,  begun  in  the  lifetime  of 
deceased,  section  11  limiting  the  damages  thai 
may  be  recovered,  section  12  the  elements  that 
may  be  considered,  and  section  13  the  persons 
for  whose  benefit  the  action  survives;  "actioni 
of  tort"  in  its  ordinary  meaning  includrng  both 
case  and  trespass  at  common  law. 

[Ed.  Note.— For  other  definitions,  see  Worda 
and  Phrases,  First  and  Second  Series,  Tort] 
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2.  EVIDENCB  «=547  —  EXPEBT  Testimont  — 

Liurrs— DiscHETiow  of  Coubt. 
The  limits  within  which  expert  testimony 
should  be  confined  rest  in  the  discretion  of  the 
presiding  justice. 

3.  Trial   «=984(2)— Opinion    Evidence— Ex- 
ception TO  Question— Questions  of  Law. 

The  questions  of  law  raised  by  defendant 
physician  s  exception  to  a  question  calling  for 
his  opinion  as  a  witness  were  whether  there  was 
any  evidence  tending  to  prove  he  was  not  an 
expert,  or  that  his  testimony  would  be  of  little 
or  no  help  to  the  jury  in  its  search  for  the 
truth. 

4.  Trial  «=a98  —  Question  as  Argument  — 
Test  of  Leoitimact. 

Where  plaintifF's  purpose  in  asliing  defend- 
ant a  question  was  to  insinuate  thnt  defend- 
ant was  not  telling  the  trnth  as  a  witness,  the 
teat  to  determine  the  validity  of  defendant's  ex- 
ception is  the  one  applied  to  determine  the 
legitimacy  of  argument,  whether  there  was  any 
evidence  tending  to  prove  the  point. 

Transferred  from  Superior  C!ourt,  Bocklng- 
bam  County;   Sawyer,  Judge. 

Action  by  Harlan  A.  Cochran,  administra- 
tor, against  George  P.  Laton,  resulting  in 
verdict  for  plaintiff.  On  transfer  on  defend- 
ant's exceptions.    Exceptions  overruled. 

Bartlett  &  Grlnnell,  of  Derry,  for  plaintiff. 
Marvin,  Batchelder  &  Pyser,  of  Portsmouth, 
and  Charles  J.  Hamblett,  of  Nashua,  for  de- 
fendant. 

TODNG,  J.  [1]  The  only  question  of  law 
raised  by  the  defendant's  exceptions  to  the 
court's  charge,  its  refusal  to  charge,  and  to 
the  admission  of  evidence  as  to  the  deceased's 
expectation  of  life  Is  whether  an  action  to 
recover  for  a  death  caused  by  a  physician 
abandoning  his  patient  Is  an  action  of  tort 
for  physical  injuries  to  the  person  within  the 
meaning  of  P.  S.  c.  191,  fg  8-13.  Section  8 
provides  In  substance  that  such  an  action 
shall  survive  In  the  way  and  to  the  extent  set 
forth  In  the  five  following  sections:  Section 
9  provides  for  the  case  where  suit  is,  and  sec- 
tion 10  where  suit  is  not,  begun  In  the  life- 
time of  the  deceased,  section  11  limits  the  dam- 
ages that  may  be  recovered,  section  12  the  ele- 
ments that  may  be  considered  in  the  assess- 
ment of  damages,  and  section  13  the  persons 
for  whose  benefit  the  action  survives.  The  de- 
defeudant  contends  that  the  only  actions  which 
survive  by  virtue  of  tbese  sections  are  ac- 
tions for  Injuries  caused  by  a  wrongful  act 
In  other  w<m^8,  he  contends  that  the  only  ac- 
tions which  survive  by  virtue  of  sections  8-13 
are  those  in  which  trespass  would  have  been 
the  proper  remedy  at  common  law.  The 
words  the  Legislature  used,  however,  are 
that  actions  of  tort — not  actions  of  trespass 
—for  physical  injuries  and  the  causes  of  such 
actions  shall  survive.  It  is  probable,  there- 
fore, that  the  causes  of  action  the  Legisla- 
ture had  in  mind  when  it  enacted  these  sec- 
tions were  all  causes  of  action  for  physical  in- 
juries to  the  person,  regardless  of  whether 
case  or  trespass  would  have  been  the  proper 


remedy  at  common  law;  for 'If  the  term  "ac- 
tions of  tort"  is  given  its  ordinary  meaning,  It 
Includes  both  forms  of  action.  In  other  words, 
by  a  tort,  as  that  term  is  ordinarily  used,  is 
intended  the  loss  or  damage  a  person  sus- 
tains by  reason  of  the  failure  of  others  to  per- 
form a  duty  the  law  imposed  on  them  for  his 
benefit,  regardless  of  whether  the  loss  is  the 
mediate  or  the  immediate  result  of  their  mis- 
conduct ;  that  is,  while  the  fact  of  whether 
the  loss  is  the  mediate  or  Immediate  result  of 
their  misconduct  is  relevant  to  the  issue  of 
his  remedy,  at  common  law.  It  Is  absolutely 
irrelevant  to  the  Issue  of  the  character  of  his 
loss.  In  dther  case  It  is  a  tort,  or  a  wrong 
apart  from  contract,  and  an  action  to  recover 
his  loss  is  an  action  of  tort  as  well  when  the 
form  of  action  is  case  as  when  It  is  trespass. 

Although  it  is  true  that  the  letter  "m"  in 
the  margin  of  the  commissioners'  report 
against  section  8  indicates  a  material  change 
in  the  law,  it  does  not  indicate  what  that 
change  was.  That  is,  it  does  not  indicate 
whether  it  was  the  omission  of  the  provisions 
in  respect  to  notice  to  the  defendant  con- 
tained in.  section  1,  c.  71,  Laws  1887,  or,  as 
the  defendant  contends,  the  limiting  of  the 
actions  which  survived  under  the  provl8ion.s 
of  sections  8-13  to  actions  for  injuries  caused 
by  the  defendant's  wrongful  acts;  but  the 
words  the  Legislature  used  make  it  dear 
that  the  change  the  Legislature  had  in  mind 
was  not  the  one  for  which  the  defendant  con- 
tends for,  as  we  have  seen  the  term  "actions 
of  tort  for  physical"  injuries  includes  both 
actions  of  case  and  actions  of  trespass.  If, 
therefore,  the  Legislature  had  Intended  to  ex- 
clude actions  of  case  (actions  to  recover  for 
injuries  caused  by  neglect)  from  the  opera- 
tion of  sections  8-13,  it  is  hardly  probable 
that  it  would  have  described  the  actions 
which  survive  under  the  provisions  of  these 
sections  as  actions  of  tort.  In  other  words, 
if  that  had  been  the  Intention  of  the  Legisla- 
ture, it  is  probable  that  it  would  have  de- 
scribed the  actions  which  survive  as  actions 
of  trespass  for  i)hyslcal  injuries,  etc.,  or  used 
other  apt  words  to  evidence  its  intention. 

[2-4]  The  question,  "Doctor,  assuming  your 
story  to  be  true,  what  do  you  say  as  to  the 
reasonableness  of  your  conduct?"  called  for 
the  witness*  opinion.  The  limits  within 
which  expert  testimony  should  be  confined 
rest  In  the  discretion  of  the  presiding  justice, 
consequently  the  questions  of  law  raised  by 
the  defendant's  exception  are  whether  there 
is  any  evidence  tending  to  prove  that  (1) 
he  was  not  an  expert,  or  (2)  that  his  testi- 
mony would  be  of  little  or  no  help  to  the  jury 
in  its  search  for  the  truth;  and  that  there 
was  such  evidence  is  clear. 

The  only  other  exception  considered  Is  that 
to  the  question,  "Is  this  story  that  you  have 
told  the  jury  here  the  same  story  that  you  and 
your  wife  made  up  that  Saturday  afternoon 
that  Mrs.  Bragdon  dledr*     The  test  to  de- 
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termine  the  validity  of  this  exception  Is  the 
one  that  Is  applied  to  determine  the  legitima- 
cy of  argument,  for  the  plaintiff's  purpose  In 
asking  this  question  was  to  insinuate  that 
the  witness  was  not  telling  the  truth.  The 
iiuestion  raised  by  this  exception,  therefore, 
is  whether  there  Is  any  evidence  tending  to 
prove  that  the  defendant's  testimony  was 
willfully  falsa  It  is  not  disputed  that  there 
was  such  evidence.  In  fact  the  defendant's 
counsel  said  to  the  Jury,  if  you  believe  the 
plaintiff's  evidence,  "Dr.  Laton  is  entitled  to 
no  further  consideration  at  your  hands." 

Defendant's  exceptions  overruled.    All  con- 
cur. 


BOILEY  T.  BOSTON  &  M.  R.  R. 

(Supreme  Court  of  New  Hampshire.     Merri- 
mad:.    March  5,  1918.) 

1.  Railroads  «=3356(4)  —  Injury  to  Tbes- 
PASSEBS—LiABrLiTY— Statute. 

A  railroad  to  bring  itself  within  Laws  1899, 
«.  75,  relieving  from  liability  for  accidents,  due 
to  failure  to  use  ordinary  care,  must  post  such 
notices  against  trespassing  on  a  right  of  way 
as  an  ordinary  man  would. 

2.  Railroads  ®=»400(2)— Questions  of  Law. 

Whether  there  is  any  evidence  from  which  it 
can  be  found  that  notices  posted  by  defendant 
railroad,  forbidding  trespassing,  were  not  such 
as  an  average  man  would  have  posted,  is  a  ques- 
tion of  law. 

3.  RAiutOADB  «=>356(4)  — Injubt  to  Tbes- 
passebs— Liability— Statute. 

Notices,  the  first  letter  of  each  word  of 
which  was  3  inches  high  and  all  the  other  let- 
ters 2^  inches  high,  facing  a  private  way,  and 
forbidding  trespassing  on  railroad  track,  were 
sufficient  to  bring  defendant  railroad  within 
Laws  1899,  c.  75,  relieving  a  railroad  from  acci- 
dents due  to  failure  to  use  ordinary  care,  where 
it  posts  notices  against  trespassing. 

4.  TBIAL  lg=>261  —  INJUBY  to  TKESPASSEBfl — 
iNSTBUCnONS. 

In  an  action  for  causing  death  of  plaintiFs 
intestate,  who  bad  entered  upon  defendant's 
railroad  from  a  private  way,  instructions  (1) 
that  if  defendants  could  have  prevented  the  ac- 
cident after  they  saw  deceased,  and  knew  and 
had  reasonable  cause  to  think  he  was  in  a  dan- 
gerous situation,  and  that  (2)  if  they  drove  their 
trains  at  a  high  rate  of  speed  over  this  portion 
■ot  the  track  which  they  Imew  or  ought  to  have 
known  was  used  for  travel  without  giving  suit- 
able warning  of  the  approach  of  the  train,  or 
taking  such  other  precautions  as  are  reasonably 
necessary  to  avoid  an  accident,  then  and  in  either 
case  these  facts  would  justify  a  finding  that  de- 
fendants were  guilty  of  gross  negligence,  were 
as  capable  of  the  construction  that  the  failure 
to  use  ordinary  care  in  the  face  of  a  known 
danger  is  gross  negligence  as  of  the  one  that  the 
facts  they  recited  were  relevant  to  the  issue  of 
gross  negligence,  and  were  properly  refused. 

5.  Railboads  €=>427  — Speed  of  Tbains  — 
Gboss  Neqlioence. 
The  demand  of  the  public  for  fast  trains  is 
to  be  considered  in  determining  whether  defend- 
ant railroad  was  guilty  of  gross  negligence  in 
fixing  the  running  time  of  a  train  between  two 
stations,  so  as  to  cover  a  mile  and  a  quarter 
in  four  minutes. 

Transferred  from  Superior  Court,  Merri- 
mack County ;  Sawyer,  Judge. 


Action  by  Frank  Boiley,  administrator  of 
the  estate  of  Alphonse  Boiley,  against  the 
Boston  &  Maine  Railroad.  Verdict  for  de- 
fendant, and  plaintiff  brings  exertions.  Ex- 
ceptions overruled. 

Case  for  causing  the  death  of  the  plain- 
tiff's Intestate.  Trial  by  jury.  Verdict  for 
the  defendant.  The  deceased,  who  was  in 
his  eighth  year,  was  killed  while  walMng 
on  the  defendants'  nortb-bound  track.  He 
entered  on  their  right  of  way  from  a  private 
way  leading  westerly  from  Canal  street  over 
their  tracks  to  the  Amoskeag  Paper  Milla. 
When  he  reached  the  north-boimd  track  he 
turned  to  the  right  and  walked  along  the 
track  until  he  was  killed.  There  was  a  no- 
tice on  the  northerly  side  of  the  private  way 
and  the  easterly  side  of  the  north-bouud 
track  facing  the  private  way  and  about  3 
feet  therefrom,  reading,  "Private  Way.  Dan- 
gerous Crossing."  On  tlie  westwly  side  of 
the  south-bound  track  were  two  notices  read- 
ing, "Trespassing  Forbidden  Under  Penalty 
of  the  Law.  Boston  &  Maine  Railroad." 
These  notices  faced  the  private  way;  one 
was  18  feet  north  and  the  other  7  feet  south 
of  it  The  first  letter  in  each  word  was  Z 
inches  high;  all  t^e  other  letters  were  2'^ 
inches  high.  The  court  instructed  the  jury 
that  the  plaintiff  could  not  recover,  unless 
the  defendants  were  guilty  of  gross  or  will- 
ful negligence,  and  he  excepted.  He  also  ex- 
cepted to  the  court's  charge  and  Its  refusU 
to  charge  In  respect  to  gross  negligence  and 
to  remarks  of  tbq  defendant's  counsel. 

Robert  W.  Upton  and  J(Hm  M.  Stark,  both 
of  Concord,  and  Arthur  S.  Healey,  of  Man- 
chester, for  plaintiff.  Streeter,  Demond, 
Woodworth  &  SuUoway.  of  Concord,  for  de- 
fendant 

YOUNG,  J.  [1]  The  test  to  determine  the 
validity  of  the  ruling  that  the  plaintiff  could 
not  recover,  unless  the  defendants  were 
guilty  of  either  gross  or  willful  negligence, 
is  to  inquire  whether  the  notices  they  posted 
were  8u<di  as  the  ordinary  man  would  hare 
posted  in  that  situation.  If  he  wished  to 
bring  himself  within  the  provisions  of  Laws 
1899,  c  75. 

[2,  a]  Although  the  issue  raised  by  this  in- 
quiry Is  one  of  fact,  whether  there  is  any 
evidence  from  which  it  can  be  found  that 
the  notices  were  not  such  as  the  average 
man  would  have  posted  Is  an  Issue  of  law. 
The  evidence  relevant  to  that  issue  Is  that 
the  notices  were  In  plain  sight  of  any  one 
entering  on  the  defendants'  tracks  at  the 
place  where  the  deceased  entered,  and  that 
the  letters  were  so  large  the  notices  could 
be  read  from  a  point  15  feet  easterly  of  the 
easterly  track.  In  other  words.  It  Is  clear 
that  any  one  who  gave  the  matter  the  slight- 
est attention  would  have  discovered  that 
the  defendants  were  tmwilliug  for  bim  to 
enter  on  their  right  of  way,  and  that  is  all  • 
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the  notice  the  statute  requires  to  relieve  rail- 
roads from  the  consequence  of  accidents 
caused  by  their  failure  to  use 'ordinary  care. 

[4]  The  plaintiff  requested  the  court  to 
charge  in  substance  that  (1)  if  the  defend- 
ants could  have  prevented  the  accident  after 
they  saw  the  deceased,  and  knew  or  had  rea- 
sonable cause  to  think  he  was  in  a  danger- 
ous situation,  and  that  (2)  If  they  drove  their 
trains  at  a  high  rate  of  speed  over  this  por- 
tion of  their  track,  which  they  knew  or  ought 
to  have  known  was  used  for  travel,  without 
^Tlng  suitable  warning  of  the  approach  of 
the  train,  or  taking  such  other  precautions 
as  are  reasonably  necessary  to  avoid  an  ac- 
cident, then  and  in  either  case  these  facts 
wonld  Justify  a  finding  that  the  defendants 
were  guilty  of  gross  negligence.  The  court 
would  have  been  warranted  in  denying  these 
requests  because  of  their  indeflniteness,  for 
they  are  as  capable  of  the  construction  that 
the  failure  to  use  ordinary  care  in  the  face 
of  a  known  danger  is  gross  negligence  as  of 
the  one  that  the  facts  they  recite  are  rele- 
vant to  the  Issue  of  gross  negligence;  for 
saying  that  certain  facts  wlW  warrant  a  find- 
ing of  gross  negligence  is  but  another  way 
of  saying  that  they  ccmstitute  gross  negll- 
sence,  and  if  that  was  what  was  Intended 
by  these  requests,  they  were  properly  denied. 
Colston  v.  Railroad,  78  N.  H.  284,  99  Atl. 
M9.  If  by  these  requests  was  Intended  that 
the  facts  they  recite  were  relevant  to  the  Is- 
sne  of  gross  negligence,  they  were  included 
in  the  instructions  that  the  Jury  should  con- 
sider the  evidence  as  to  use  of  the  defend- 
ants* right  of  way  by  trespassers,  their 
biowledge  of  this  use,  the  grade  of  the  road, 
the  curve,  the  obstructions  on  the  other  track, 
and  all  other  facts  which  wonld  naturally 
be  taken  Into  account  In  determining  how 
this  train  should  have  been  run  at  the  time 
of  the  accident. 

[i]  Railroads  are  public  service  corpora> 
tioDs;  that  is,  they  are  permitted  to  exer- 
cise public  functlims,  and  in  return  therefor 
are  bound  to  give  the  public  reasonable  ac- 
commodations as  well  as  to  serve  for  a  fair 
price.  Since  this  is  so,  the  defendants'  coun- 
sel was  well  within  his  rights  when  be  said 
to  the  Jury: 

"I  aak  you  if  yon  think  the  public  wonld 

stand  very  long  for  traffic  which  did  not  move  at 
as  great  a  rate  of  speed  as  to  cover  that  mile 
and  three  quarters  in  four  minutes.  That  is 
one  of  the  facts  which  you  are  to  consider  in 
this  case,  whether  or  not  in  making  up  the 
fchednle  for  this  train  the  railroad  was  guilty 
ui  failing  to  exercise  ordinary  care,  or  grossly 
or  willfully  negligent  in  making  the  schedule 
corering  the  distance  from  Manchester  to  Amos- 
ieag  in  four  minutes." 

One  of  the  facts  the  defendants  had  to  con- 
sider In  making  this  schedule  was  the  de- 
Mnd  of  the  public  for  fast  trains,  conse- 
quently this  demand  was  one  of  the  things 
for  the  Jury  to  consider  In  determining 
whether  the  defendants -were  guilty  of  g^ross 


negligence  in  fixing  the  running  time  of  this 
train  between  Manchester  and  Amoskeag 
four  minutes. 

PlaintifTs  exceptions  overruled.    All  con- 
curred. 


NEARY  V.  METROPOLITAN  LIFE  INS. 
CO.  et  al. 

(Supreme  Court  of  Errors  of  Connecticut    April 
30,  1918.) 

1.  Insttbance  «=»780  —  Fbatebwai.  Insuk- 

ANCE— ChAHGB  of  BENEFTCIABT. 

Where  the  death  benefit  certificate  issued  by 
a  fraternal  benefit  association  provides  for  a 
change  of  beneficiary,  the  beneficiary  therein 
named  takes  a  mere  expectancy  revocable  by 
the  insured. 

2.  Insurancb  ^9686  —  Lnv  Ihsukaitce  — 

RiOHTB  OF  BbnEFICIABT. 
Where  an  ordinary  life  Insurance  policy 
provides  for  change  of  beneficiary  to  take  effect 
npon  indorsement  thereof  on  the  policy,  the  wife 
of  insured,  named  therein  as  beneficiary,  and  who 
joined  in  the  application  for  the  policy,  took 
the  same  into  her  possession,  and  paid  all  the 
premiums,  takes  a  vested  interest  of  which  she 
could  be  divested  only  as  provided  by  the  policy, 
and  a  change  of  beneficiary  without  indorsing 
same  on  poUcy  is  ineffectual. 

Wheeler,  J.,  dissenting. 

Appeal  from  Superior  Court,  New  Haven 
County ;    Gardiner  Greene,  Judge. 

Action  by  Jane  Neary  against  the  Metro- 
politan Life  Insurance  Company  and  Cath- 
erine Neary.  Judgment  for  defendant  Cath- 
erine Neary,  and  plaintiff  appeals.    No  error. 

The  action  Is  by  one  of  two  alleged  bene- 
ficiaries to  recover  on  a  policy  of  life  Insur- 
ance. An  order  of  interpleader  was  entered, 
and  upon  an  agreed  statement  of  facts  Judg- 
ment was  rendered  in  favor  of  Catherine 
Neary. 

In  191S  John  Neary  and  Catherine,  his 
wife.  Joined  in  an  application  to  the  Metro- 
politan Life  Insurance  Comxwny  for  insur- 
ance upon  the  life  of  John.  The  policy  in 
question  was  issued  on  that  application  nam- 
ing Catherine  as  the  beneficiary.  All  preml- 
luns  on  the  policy  were  duly  paid  by  Cath- 
erine, the  last  payment  on  August  2,  1915, 
and  the  policy  itself  has  at  all  times  been  In 
the  possession  of  Catherine.  The  policy  pro- 
vided for  a  change  of  beneficiary,  and  that 
the  insured  might  designate  a  new  beneficiary 
by  a  notice  In  writing  'filed  at  the  home  office 
of  the  company  and  accompanied  by  the 
policy  itself,  the  change  to  take  effect  upon 
the  indorsement  of  the  same  by  the  company 
on  the  policy. 

On  July  28,  1915,  John  Neary  signed  and 
delivered  to  the  agent  at  New  Haven  for 
transmission  to  the  home  office  of  the  com- 
pany an  application  for  a  change  of  benefi- 
ciary from  his  wife,  Catherine,  to  his  mother, 
Jane  Neary.  The  application  was  forwarded 
to  and  received  by  the  home  office  at  some 
date  not  otherwise  shown  than  by  the  foUow- 
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Ing  Indorsement  thereon:  "Recorded  In 
policy  register.  J.  F.  B.  9/8/15.  J.  F.  B." 
It  was  not  accompanied  by  the  policy,  and  no 
Indorsement  of  any  change  of  beneficiary 
was  ever  made  on  the  policy.  On  September 
2,  1915,  John  and  Jane  joined  In  an  applica- 
tion for  a  loan  upon  the  policy,  which  was 
made  by  the  company's  check  to  the  joint 
order  of  John  and  Jane  Neaty.  John  died 
September  12,  1916,  and  the  amount  of  the 
policy  less  the  loan  is  admittedly  due  and 
payable  to  the  rightful  beneficiary. 

George  E.  Beers  and  Charles  F.  Roberts, 
both  of  New  Haven,  for  appellant.  George 
E.  Hall,  of  New  Haven,  for  appellee  Cath- 
erine Neary. 

BEACH,  J.  (after  staUng  the  facts  as 
above).  It  Is  not  claimed  that  the  attempted 
change  of  beneficiary  was  completed  In  the 
manner  provided  for  In  the  policy  and  in- 
dorsement of  the  change  thereon  by  the  com- 
pany. On  the  contrary,  the  finding  Is  that 
the  policy  remained  continuously  in  the  pos- 
session of  the  original  beneficiary,  Catherine, 
who  paid  all  the  premiums  thereon  and  was 
never  asked  to  give  it  up.  She  had  no  knowl- 
edge of  any  desire  or  attempt  to  change  the 
beneficiary  until  she  went  to  the  cwnpany's 
ofllce  to  prepare  the  proofs  of  death.  The 
plaintiff's  claim  is  that  the  formalities  pre- 
scribed in  the  policy  for  carrying  out  the 
reserved  right  of  changing  the  beneficiary 
were  solely  for  the  benefit  of  the  insurance 
company,  and  that  It  might  and  did  waive 
their  performance  toy  treating  Jane  as  the 
.substituted  lieueticiary  in  making  the  loan  of 
September  2,  1915. 

[1]  This  claim  is  based  on  the  supposi- 
tion that  Catherine  had  no  legal  interest 
in  the  fruits  of  the  policy,  but  merely  an  ex- 
pectancy of  which  she  could  be  deprived  with- 
out notice.  It  is  true  that  a  beneficiary 
named  in  a  death  benefit  certificate  issued 
by  a  fraternal  benefit  association,  and  provid- 
ing for  a  change  of  beneficiary,  takes  nothing 
more  than  a  mere  expectancy.  Supreme 
Colony  V.  Towne,  87  Conn.  644,  648,  89  .4Ltl. 
264,  Ann.  Cas.  1916B,  181;  Order  of  Scottish 
Clans  V.  Reich,  90  Conn.  511,  514,  97  Atl.  883. 

[2]  But  that  Is  not  necessarily  true  of 
beneficiaries  named  in  an  ordinary  life  in- 
surance policy  although  the  right  to  change 
the  beneficiary  in  a  prescribed  manner  is 
reserved.  "In  case  of  an  ordinary  policy 
[of  insurance],  the  right  of  the  person  for 
whose  benefit  a  policy  is  Issued  cannot  be 
defeated  by  the  separate  or  Joint  acts  of 
the  assured  and  the  company,  without  the 
assent  of  the  beneficiary."  Ma.sonlc  'Mutual 
Benefit  Ass'n  v.  Tolles,  70  Conn.  537,  544.  40 
Atl.  448,  450.  It  seems  logically  to  follow 
that  the  Insertion  in  such  a  policy  of  a  provi- 
sion for  changing  the  beneficiary  in  a  pre- 
scribed manner  ought  not  to  extinguish  the 
Interest  of  the  beneficiary,  but  to  qualify  it. 
The  later  decisions  so  hold.  Ind.  Life  Ins. 
Co.  T.  McGinnIs,  180  Ind.  9,  101  N.  E.  289,  45 


Ia  R.  a.  (X.  S.)  192 ;  Filley  v.  111.  Ufe  In-!. 
Co.,  93  Kan.  19.%  144  Pac.  257.  L.  R.  A.  Itlir.l'. 
134 ;  Christman  v.  Chrlstman,  163  Wis.  4."!:!. 
107  N.  W.  1099.  Moreover,  companies  au- 
thorized to  carry  on  a  general  Ufe  insurance 
business  may  contract  directly  with  u  bene- 
ficiary who  has  an  Insurable  interest  in  the 
life  of  the  assured ;  and  there  seems  to  be  no 
reason  why  the  Interest  of  such  a  benefiolary 
may  not  be  absolute  or  qualified  according  to 
the  terms  of  the  policy. 

In  this  ease  the  wife,  having  an  insumblf 
interest  In  the  life  of  her  husband,  joined  In 
the  application  for  a  policy  which,  on  it« 
face,  provided  for  the  presentation  of  the 
policy  to  the  company  for  indorsement  hefon- 
any  change  of  beneficiary  should  bccuiui; 
effective.  She  took  the  policy  Into  her  own 
possession,  apparently  relying  on  that  pro- 
vision for  her  protection,  and  paid  all  tb*- 
premiums.  Under  these  circumstances  sh>- 
bad  an  Interest  in  the  policy  of  whlcb  she 
could  not  be  deprived  except  in  the  manufr 
prescribed  therein. 

Assuming,  without  deciding,  that  she  was 
bound  to  deliver  up  the  policy  to  the  assured 
on  demand,  the  finding  ia  that  no  such  de- 
mand wa.S'  made.  Whether  she  bad  a  lieu 
upon  the  policy  for  premiums  advanced,  at 
least  to  the  extent  of  its  cash  surrender 
value,  need  not  be  determined.  She  had  a 
legal  interest,  as  distinguished  from  a  mere 
expectancy,  of  which  she  could  not  be  depriv- 
ed except  in  the  manner  prescribed  In  tlie 
policy,  and  therefore  the  provisions  as  to  tbe 
mode  of  changing  the  beneficiary  were  nut 
solely  for  the  benefit  of  the  iu.surance  com- 
pany. Even  if  they  were  so  Intended  by  the 
company,  they  hold  out  on  their  face  an  in- 
ducement for  the  payment  of  premiums  by  a 
beneficiary  to  whom  tbe  policy  is  delivered. 
In  the  long  run  the  payment  of  pre:nlam!> 
inures  to  the  l>eneflt  of  the  company,  and  If 
a  beneficiary  pays  premiums  on  the  faith  of 
an  apparent  protection  afforded  by  tho  (enii« 
of  the  policy  he  ought  equitably  to  be  pnv 
teoted  as  far  as  the  terms  of  tbe  contract 
will  protect  him. 

It  does  not  appear  from  the  finding  wbetb- 
er  the  company  knew  that  the  premium* 
were  being  paid  by  the  beneficiary.  It  <IId 
know  that  she  joined  In  the  application:  that 
she  bad  an  insurable  Interest  in  the  life  of 
the  assured;  and  the  policy  contained  pro- 
visions on  the  faith  of  which  .she  might  suit- 
pose  herself  to  be  protected  in  payine  pre- 
miums. Under  such  circumstances  It  is  not 
asking  too  much  of  Insurance  companies  to 
see  that  the  terms  of  the  policy  are  complie<l 
with  before  assenting  to  a  change  of  benefi- 
ciary. This  conclusion  makes  It  unnecessary 
to  pa&s  on  the  somewhat  doubtful  question 
whether  the  company  did  In  this  case  assent 
to  an  Infonual  change  of  beneficiary. 

There  Is  no  error.  In  this  opinion  PREN- 
TICE, C.  J.,  and  RORABACK  and  SHUM- 
WAY,  JJ.,  concurred. 
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WHEELER,  J.  (dissenting).  The  Metro- 
politan Life  Insurance  Company  Issued  Its. 
policy  of  ordinary  life  Insurance  upon  t^e 
life  of  one  John  H.  Neary  upon  an  applica- 
tion signed  January  17,  1913,  by  him  and 
his  wife,  Catherine  E.  Neary.  The  applica- 
tion expressly  provided  that:  "The  right  to 
change  the  beneficiary  hereby  designated 
wlthoat  the  consent  of  said  beneficiary  is  re- 
served." The  policy  provided  that  the  insur- 
ed reserved  "the  right  of  revocation  of  the 
beneficiary  named,  and  the  right  to  designate 
a  new  beneficiary."  The  assured  could  ex- 
ercise this  right  by  filing  written  notice  of 
such  change  In  the  home  office  of  the  com- 
pany, together  with  the  policy  itself.  The 
change  became  efTective  upon  the  company 
Indorsing  such  change  of  beneficiary  upon 
the  policy. 

On  Jnly  28,  1015,  the  assured  signed  and 
dollvered  to  the  agent  of  the  insurance  com- 
pany in  New  Haven  an  application  for  a 
change  of  beneficiary  from  his  wife  to  his 
mother,  Jane  Neary.  Upon  the  policy  regis- 
ter of  the  company  at  its  main  office  is  in- 
dorsed: "Recorded  in  policy  register.  J.  F. 
B.  9/8/15.    J.  P.  B." 

On  September  2,  1915,  John  H.  Neary 
made  written  application  signed  by  the 
plaintiff,  Jane  Neary,  for  a  loan  of  $82  upon 
this  policy,  and  this  loan  was  duly  made  and 
a  check  given  for  the  same  payable  to  John 
H.  and  Jane  Neary.  It  was  the  practice  of 
the  company  to  make  loans  to  the  insured 
and  not  to  the  l>eneflclary,  in  the  application 
for  which  In  some  cases  the  beneficiary  Join- 
ed. The  court  reached  the  conclusion  that 
the  loan  was  Insiifflelent  to  prove  a  waiver 
by  the  company  because  it  was  not  proved 
that  the  company  knew  of  the  attempted 
change  of  beneficiary  when  it  was  made. 

The  application  fee- for  said  insurance  and 
all  premiums  thereon  were  paid  by  the  de- 
fendant Catherine  E.  Neary,  and  she  always 
had  possession  of  the  policy  and  had  no 
knowledge  of  an  attempt  to  change  the  bene- 
ficiary or  of  the  making  of  said  loan  until 
after  the  death  of  her  husband. 

The  member  of  a  mutual  benefit  society 
may  change,  at  will,  the  beneficiary  named 
in  his  certificate  of  Insurance.  In  the  ordinary 
life  Insurance  policy  the  as&urcd  may  not 
change  the  beneficiary  without  his  consent. 
The  reason  for  this  distinction  is  found  In  the 
fart  that  In  the  ordinary  life  policy  the  bene- 
ficiary has  a  vested  right  in  the  benefits  of 
the  policy,  while  in  the  benefit  certificate  the 
beneficiary  has  no  vested  right  in  the  pro- 
ceeds, merely  the  expectancy  of  an  interest  in 
case  the  assured  die  without  having  changed 
the  beneficiary.  Masonic  Mutual  Benefit 
Aiisociation  ▼.  ToUes,  70  Conn.  537,  514,  40 
Atl.  448;  Shepard  &  Co.  v.  New  York  Life 
In.s.  Co.,  87  Conn.  500,  504,  89  Atl.  186.  But 
the  ordinary  life  policy  may  contain  a  pro- 
vision reserving  the  right  to  change  the 
beneficiary,  and  when  the  policy  so  provides 


the  assured  may  exercise  his  right  to  change 
the  beneficiary  at  will,  since  the  beneficiary 
has  no  vested  Interest  In  the  policy.  Towm- 
send  V.  Fidelity  &  Casualty  Co.,  163  Iowa, 
713,  721,  144  N.  W.  574,  L.  R.  A.  1915A,  109; 
Waring  v.  Wilcox,  8  Cal.  App.  317,  96  Pac. 
910;  21  eye.  893;  Cooley,  Briefs  on  Insur- 
ance, vol.  4,  p.  2762;  14  Ruling  Case  Law, 
§554. 

In  Denver  Life  Ins.  Co.  v.  Crane,  19  Colo. 
App.  199,  73  Pac.  878,  the  court  said  of  an 
ordinary  life  policy: 

"The  policy  provided,  in  explicit  language, 
that  the  insared  might,  without  the  plaintlETg 
consent,  diminish  the  amount  of  the  insurance 
or  appoint  another  beneficiary  in  her  place. 
She,  therefore,  bad  no  vested  interest,  but  only 
an  expectancy  which  might  at  any  time  be  de- 
feated by  the  act  of  her  husband." 

May  on  Insurance,  g  399M,  thus  states  the 
rule: 

"In  those  companies,  however,  that  expressly 
permit  a  change  of  beneficiary  without  consent 
of  the  former  appointee,  the  person  first  desig- 
nated acquires  no  vested  interest  during  the  life 
of  the  insured,  but  only  an  expectancy. 

Concerning  such  a  provision  in  a  life  policy 
the  court  said  in  Hopkins  v.  Northwestern 
Life  Assurance  Company,  99  Fed.  202,  40  C. 
C.  A.  4: 

"The  right  of  the  beneficiary  is  inchoate,  and 
a  mere  expectancy,  during  such  lifetime,  and 
does  not  become  vested  until  the  death  of  the 
insured  happens  with  the  policy  unchanged." 

In  Hopkins  v.. Hopkins,  92  Ky.  324,  17  S. 
W.  864,  the  court  says: 

"This  [rule  of  the  straight  life  policy]  does  not 
hold  true,  however,  where  the  contract  of  in- 
surance provides  that*  the  insured  may  change 
the  beneficiary.  In  such  a  case  it  vests  condi- 
tionally only.  The  right  of  the  one  named  in 
the  policy  is  then  subject  to  be  defeated  by  the 
terms  of  the  very  contract  naming  him  as  the 
beneficiary.  It  is  a  condition  of  the  contract, 
and  his  right  is  therefore  subject  to  it." 

Since  a  policy  of  this  character  is  wholly 
the  property  of  the  assured  it  can  be  taken 
by  bis  cre<lltors  as  one  of  his  assets.  The 
court  so  holds  in  Re  Drear,  178  Fed.  632,  635, 
102  C.  C.  A.  78,  81  [.10  L.  R.  A.  (N.  S.)  990]: 

"Under  this  provision  the  insured  was  un- 
equivocally given  the  right  and  power  to  change 
the  beneficiary  in  each  policy  without  the  con- 
currence of  the  beneficiary  named  in  the  policy 
and  even  against  the  will  of  such  beneficiary. 
Not  only  so,  but  this  power  was  one  which  he 
could  exercise  for  his  own  l>enefit.  To  illus- 
trate: He  could  have  borrowed  money  and  have 
changed  the  beneficiary  so  that  the  lender 
would  have  held  the  policy  as  security  for, the 
repayment  of  his  money.  •  •  •  He  further 
could  have  exercised  this  power  so  as  to  have 
made  the  policy  payable  to  bis  own  estate.  He 
still  further  could  have  exercised  this  power  b.v 
naming  as  the  beneficiary  some  trustee  for  all 
his  creditors.  •  •  •  This  being  so,  the  poli- 
cies were  property  which,  under  section  70,  sub- 
division 5,  above  mentioned,  passed  to  the  tru.s- 
tee  upon  the  adjudication  of  Herr  as  a  bank- 
rupt."   In  re  Herr  (D.  C.)  182  Fed.  715. 

The  policy  in  suit  was  on  ordinary  life 
policy  which  reserved  to  the  Insured  the 
right  of  changing  the  named  beneficiary.  It 
also  gave  the  assured  a  right  to  secure  a 
loan  upon  the  policy  and  the  right  to  secure 
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its  surrender  value.  Not  only  did  the  poli- 
cy reserve  the  right  to  change  the  benefi- 
ciary, but  the  applicatioD  for  the  policy  ex- 
pressly reserved  in  the  assured  this  right, 
and  the  beneflciary  named  in  the  policy, 
Catherine  E.  Neary,  who  Is  a  defendant  In 
this  action,  joined  In  signing  this  application. 

After  the  issuance  of  this  policy  tiiere  was 
no  moment  when  the  assured  could  not  have 
designated  a  new  beneficiary  by  complying 
with  the  conditions  of  the  policy  and  filing 
notice  of  such  change  at  the  home  office,  ac- 
companied by  the  policy  Itself  for  Indorse- 
ment thereon.  The  beneflciary  could  not 
stop  the  change.  The  ownership  of  the  pol- 
icy was  in  the  assured,  and  it  could  have 
been  taken  by  his  creditors.  The  Interest  of 
the  first-named  beneficiary  was  a  contingent 
or  conditional  Interest,  effective  upon  the 
death  of  the  assured  without  having  made 
such  change.  Her  Interest  was  hence  a 
mere  expectancy  In  the  lifetime  of  the  as- 
sured. 

The  payment  of  premiums  by  the  benefi- 
ciary did  not  affect  the  contract  of  Insur- 
ance entered  into  between  the  assured  and 
the  Insurance  company.  It  did  not  deprive 
the  assured  of  the  ownership  of  the  policy, 
or  take  away  from  his  creditors  their  right 
to  appropriate  its  benefits  to  their  debt.  It 
did  not  vest  in  the  beneficiary  an  interest 
in  the  policy.  The  payment  of  the  premi- 
ums gave  the  beneficiary  the  right  to  liave 
the  proceeds  of  the  policy  applied  to  the 
payment  of  the  premiums  with  interest  be- 
fore the  proceeds  could  be  diverted  else- 
where. That  is  the  only  protection  either 
law  or  equity  will  give  to  the  first-named 
beneflciary.  She  will  be  made  whole.  She 
cannot  secure  a  profit  on  her  investment.  If 
any  there  be. 

Under  the  terms  of  the  policy  the  assured 
could  exercise  his  right  to  designate  a  new 
beneficiary  by  filing  written  notice  of  such 
change  in  the  home  office  of  the  company, 
together  with  the  policy,  and  the  change  be- 
came effective  upon  the  company  indorsing 
such  change  of  beneflciary  upon  the  policy. 
Since  the  beneficiary  had  no  vested  Interest 
in  the  policy  it  did  not  concern  her  wheth- 
er the  policy  was  filed  with  the  company  and 
the  change  indorsed  thereon.  Until  the 
death  of  the  assured  a  valid  change  might 
be  made,  and  her  Interest  did  not  begin  until 
the  death  of  the  insured  without  having 
made  a  change  of  beneflciary. 

Provisions  in  a  policy  prescribing  the 
method  for  changing  the  beneficiary  do  not 
affect  the  contract  of  insurance  between  the 
assured  and  the  insurance  company.  Some 
of  the  decisions  hold  that  provisions  of  this 
character  qualify  the  right  of  the  assured  to 
make  the  change  only  in  the  prescribed  way, 
and  that  the  beneficiary  has  an  interest  in 
the  policy  subject  to  be  defeated  by  the 
change  of  beneflciary.  This  is  a  misconstruc- 
tion of  the  contract  of  insurance.    The  bene- 


flciary takes  no  interest  until  the  death  of 
the  assured. 

e  provisions  requiring  the  flling  of  the 
icy  and  the  indorsement  thereon  of  a 
change  of  beneflciary  were  not  inserted  for 
the  benefit  of  the  assured,  bat  for  the  in- 
surer. Where  these  provisions  are  not  fol- 
lowed the  insurance  company  is  not  required 
to  recognize  the  attempted  change.  But 
since  these  provisions  are  for  its  benefit  it 
may  waive  them. 

When  the  life  policy  permits  a  change  of 
beneflciary  without  the  consent  of  the  bene- 
flciary and  upon  the  sole  application  of  the 
assured,  we  see  no  reason,  any  more  than 
did  the  court  in  Townsend  v.  Fidelity  &  Cas- 
ualty Co.,  supra,  why  the  construction  ol>- 
taining  as  to  similar  provisions  In  benefi- 
cial certificates  should  not  be  given  to  the 
similar  provision  in  the  life  policy.  The 
provisions  iu  the  benefit  certificates  are  for 
the  benefit  of  the  insurer  and  so  are  those 
in  the  life  policy.  The  one  may  be  waived 
and  a  like  privilege  must  be  accorded  to  the 
other. 

Cooley,  Briefs  on  Life  Insurance,  voL  4, 
p.  3772,  states  the  rule  of  law  concerning 
beneflt  certificates: 

"The  rule  requiring  the  surrender  of  the  old 
certificates,  and  indeed  most  of  the  procedure  in 
effecting  a  change  of  I>eneficiarie8,  is  intended 
only  for  the  beneflt  of  the  associatioD,  and  may 
therefore  be  waived  by  it" 

In  French  t.  Provident  Savings  tAte  As- 
surance Society,  206  Mass.  424,  91  N.  E.  577, 
the  court  held  that  the  provtsions  of  the 
policy  as  to  a  change  of  beneficiary  had  not 
been  complied  with.  In  the  coarse  of  bU 
discussion  Chief  Justice  Rugg  was  careful  to 
point  out  that  the  question  of  whether  the 
compaby  had  waived  these  prorlsions  was 
not  Involved: 

"Moreover  the  defendant  did  not  waive  the 
provisions  of  the  policy  and  accept  the  new  des- 
ignation as  valid.  Apparently  its  responsible 
officers  had  no  notice  or  knowledge  of  it  antii 
after  the  decease  of  the  insured.  l%ese  dt- 
cumstances,  if  present,  would  make  a  diiferent 
case  from  that  before  us.  where  other  considera- 
tions would  need  to  be  discussed." 

In  Freund  v.  Freund,  218  IlL  189,  75  X. 
E.  925,  109  Am.  St  Rep.  283.  the  court  said: 

"It  is  said  by  counsel  for  appellee  that  the  pro- 
visions in  regard  to  consent  and  indorsement, 
and  in  regard  to  *  *  *  changing  the  name 
of  the  beneficiary,  were  solely  for  the  protection 
of  the  company,  and,  therefore,  could  be  waived 
by  the  company.  This  is  true,  provided  the  acts 
alleged  to  amount  to  a  waiver  were  performed 
during  the  lifetime  of  the  assured." 

The  trial  court  reached  the  conclusions  to 
which  we  have  come: 

(1)  "The  first  beneficiary  acquired  no  vested 
interest  in  the  policy  or  its  proceeds  by  being 
made  beneficiary." 

(2)  The  assured  "could  not  change  tlie  bene- 
ficiary without  doing  so  in  the  way  provided  by 
the  insurance  contract,  that  is,  the  policy." 

(3)  "But  the  company  or  society  may  waire 
the  requirements  of  its  contract  or  of  its  laws 
as  to  the  change  of  beneficiary." 

'The  question  in   the  case,"   said   the  trial 
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roiirt,  "is  therefore  whether  the  company's  ac- 
tion in  loaning  waived  the  surrender  of  the 
policy." 

And  whether  the  company  waived  these 
requirements  Of  the  policy  Is  the  remaining 
question  which  we  are  called  upon  to  decide. 

The  application  for  a  change  of  beneficiary 
was  In  approved  form  and  produced  from 
the  custody  of  the  company.  It  was  de- 
llTered  by  the  assured  to  the  local  agent  of 
the  insurer  in  New  Haven.  No  evidence  oth- 
er than  the  following  was  introduced  to 
show  that  the  company  received  the  appli- 
cation prior  to  the  decease  of  the  assured: 
Exhibit  A,  which  is  a  part  of  the  finding, 
bears  upon  its  face,  in  print,  "Recorded  In 
policy  register,"  and  Immediately  following 
it  apon  the  same  line  in  writing :  "J.  F.  B. 
9/8/15.  J.  F.  B."  This  indorsement  means 
that  this  aipplication  was  recorded  in  the 
policy  register  on  September  8,  1915,  a  date 
prior  to  the  decease  of  the  assured.  The  ap- 
plication was  therefore  in  the  irassession  of 
the  company  at  Its  home  office  before  the  de- 
cease of  the  assured.  The  fact  tliat  the  com- 
pany accepted  the  application  without  the 
policy  is  persuasive  evidence  that  it  waived 
the  provision  requiring  the  filing  of  the  pol- 
icy. 

It  also  appears  in  the  finding  that  the 
assured  subsequent  to  the  filing  of  his  ap- 
plication for  a  change  of  beneficiary  Joined 
with  the  new  beneficiary  in  an  application 
for  a  loan  upon  the  policy  which  the  com- 
pany made,  and  paid  for  the  same  by  check 
to  the  order  of  the  assured  and  the  new  ben- 
eficiary. The  policy  provided  that:  "The 
company  will  loan  on  the  sole  security  there- 
of up  to  the  limit  secured  hy  the  cash  sur- 
render value,  on  prpper  and  lawful  assign- 
ment and  delivery  of  this  policy."  It  fur- 
ther provided  that  the  assignment  of  the 
policy  must  be  executed  upon  the  blanks  of 
the  company  and  filed  at  its  home  office. 

To  make  the  loan,  an  assignment  and  de- 
livery of  the  iMlicy  was  essential.  No  as- 
signment of  the  policy  was  made,  nor  was 
there  any  delivery  of  the  policy  to  the  com- 
pany. Since  the  loan  was  made  the  com- 
pany must  have  waived  this  provision,  for 
the  policy  was  never  surrendered  to  the 
company.  Unless  Jane  Neary  had  been  ac- 
cepted as  a  beneficiary  by  the  company 
there  was  no  reason  for  having  her  a  party 
to  the  loan.  The  company  treated  her  as  a 
beneficiary  and  thereby  waived  the  require- 
ment that  the  policy  should  be  presented 
with  the  application  and  the  change  indors- 
ed thereon.  It  might  have  insisted  upon 
these  requirements  in  which  case  the  loan 
could  not  have  been  made.  The  cuiupany's 
n^alver  is  the  only  logical  conclusion  tp  draw 
from  these  facts. 

The  trial  court  was  In  error  in  holding 
that  the  loan  was  the  only  evidence  of  waiv- 
er. The  indorsement  upon  the  application 
was  strong  evidence  of  this  fact.    It  was  al- 


so in  error  In  holding  that  it  had  not  been 
proved  that  the  company  knew  of  the  at- 
tempt to  change  the  beneficiary  when  the 
loan  was  made.  The  loan  was  made  to  the 
assured  and  the  new  beneficiary.  The  new 
beneficiary  would  not  have  been  included  in 
the  loan  had  the  company  not  known  of  the 
change  of  beneficiary.  No  other  conclusion 
is  logically  permissible. 

In  its  answer  the  company  admits  that 
the  Insured  had  e.tercised  his  right  to  desig- 
nate a  new  beneficiary  under  the  policy  upon 
forms  furnished  by  the  company,  and  that 
the  company  had  accepted  the  said  change 
of  beneficiary.  Since  compliance  with  these 
formalities  of  the  policy  were  for  the  bene- 
fit of  the  company,  it  had  the  right  to  admit 
compliance,  and  Its  admission  is  oonclusive 
upon  this  point  against  the  defendant  Cath- 
erine Neary. 

The  conclusion  of  the  trial  court  that  the 
waiver  of  the  company  had  not  been  estab- 
lished is  contrary  to  the  proven  facts. 

In  my  opinion  there  Is  error,  and  the 
judgment  should  be  set  aside. 


BABCOCK  et  al.  v.  AFRICAN  METHODIST 

EPISCOPAL  ZION  SOC.  OF 

HABTFOKD  et  al. 

(Supreme  Court  of  Errors  of  Connecticut. 

April  30,  1918.) 

1.  Tbusts  e=>169(3)  —  chawoib  or  CraotiM- 

8TANCB8  RKqUIHINO  APPOINTMSNT  OF  NEW 

Tbubtxes— Statutes— Plxadimos. 
A  complaint  alleging  that  the  original  trus- 
tees holding  land  for  a  religious  society  are 
dead,  th«t  no  auccessora  were  appointed,  and 
that  it  Is  for  the  advantage  of  the  society  that 
the  land  be  sold,  as  provided  by  the  deed,  shows 
a  change  of  circumstances  and  conditions  of 
such  real  estate  within  the  meaning  of  Gen.  St. 
1002,  8  1034,  sufficient  to  warrant  the  appoint- 
ment of  new  trustees. 

2.  Trusts  «s>191(3)— Sale  or  Tbust  Pbop- 

EBTT— POWKB   OF  TBUSTEES. 

Where  deed  of  trust  of  church  property 
shows  the  intention  of  the  grantors  that  the 
land  may  be  sold  at  any  future  time  when  the 
beneficiary  as  a  society  shall  decide  that  its  in- 
terests require  a  sale,  the  power  of  sale  does 
not  cease  with  the  death  of  the  original  trustees. 

3.  Trusts  <S=>169(1)  —  Tbustees  — Poweb  or 
CouBT  TO  Appoint. 

Where  original  trnstecs  of  property  for  a 
religious  society  have  died,  the  trust  will  not  be 
allowed  to  fail  for  want  of  trustees  to  admin- 
ister it. 

4.  Trusts  «s»15S— Jurisdiction  to  Appoint 
Trustees. 

The  power  to  appoint  successors  to  the  trus- 
tees holding  property  by  deed  for  the  benefit  of 
a  church  society  is  not  vested  in  the  probate 
court  under  Gen.  St  1902,  §  249,  but  is  vested 
solely  in  the  superior  court  under  section  1034, 
providing  for  the  appointment  of  trustees  to  ex- 
ecute the  trust. 

6.  Trusts  ©=>ie9(3)  —  Pbatee  fob  Relief  — 
Judgment. 

The  appointment  of  trustees  to  succeed  de- 
ceased trustees  holding  real  property  for  a  church 
society  is  proper  under  a  prayer  for  the  appoint- 
ment of  a  trustee  to  carry  out  and  execute  the 
purposes  of  said  trust. 
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Appeal  from  Superior  Court,  Hartford 
County;  Milton  A.  Shumway  and  Lucien  F. 
Burpee,  Judges. 

Action  by  Benjamin  E.  S.  Babcock  and 
others  against  the  African  Methodist  Episco- 
pal Zlon  Society  of  Hartford,  Morris  Hill, 
and  othera  From  a  Judgment  for  plaintiffs, 
all  of  the  defendants  except  the  society  ap- 
peal.   No  error. 

Action  by  Babcocic  and  others,  as  members 
of  the  defendant  society  and  of  Its  board  of 
trustees  and  of  the  church  connected  with 
said  society,  and  Richard  R.  Ball,  as  pastor 
of  said  church  and  ex  offldo  member  of  said 
board,  for  themselTes  and  those  similarly 
situated,  against  said  society  and  Morris 
Hill,  claiming  to  act  as  trustee  under  a  deed 
of  March  1,  1862,  brought  to  and  tried  by 
the  superior  court  in  Hartford  county,  Bur- 
pee, Judge;  facts  found,  and  Judgment  ren- 
dered for  the  plaintiffs,  and  appeal  by  the 
defendants. 

The  complaint  claimed,  first,  an  order  for 
the  sale  of  the  church  property  of  the  soci- 
ety on  Pearl  street,  in  Hartford,  and  the  in- 
vestment of  the  proceeds,  partly  in  other 
Hartford  real  estate,  and  the  balance  as  the 
court  might  deem  proper  to  secure  the  ob- 
jects of  the  trust  created  by  the  trust  deed 
of  March  1,  1862;  or,  second,  the  appoint- 
ment of  a  trustee  to  carry  out  the  purposes 
of  the  trust ;  and,  third,  such  other  and  fur- 
ther relief  as  the  court  might  deem  equi- 
table. The  society  made  default  of  appear- 
ance, bnt  the  plaintiffs,  the  defendant,  said 
IliU,  and  other  members  of  the  society  who 
were  made  defendants  on  their  own  motion 
appeared,  and  were  at  Issue  to,  and  were 
heard  by,  the  court.  The  court  found  the 
following  facts: 

The  defendant  society  is  a  duly  organized 
ecclesiastical  society  located  in  Hartford. 
The  plaintiffs  are  members  of  it  On  March 
1,  1862,  it  owned  land,  with  a  church  there- 
on, situated  on  the  south  side  of  Pearl  street, 
in  Hartford.  A  parsonage  also  now  stands 
on  the  land.  On  that  day,  the  society  com- 
mittee, duly  empowered  by  vote  of  the  soci- 
ety, executed  and  delivered  to  James  B.  Hos- 
iiier,  Thomas  Smith,  and  Samuel  Coit,  all  of 
Hartford,  a  deed  of  said  premises,  which, 
by  the  following  words,  created  a  trust: 

"In  trust,  honor,  and  oonfidence  that  the  said 
graotees  shall  at  all  times  suffer  and  permit  the 
said  eorlesiastical  socipty,  known  as  the  'African 
Methodist  Episcopal  Zion  Society,'  to  use  and 
occupy  said  land  and  building  for  the  purpose  of 
a  place  of  religious  worship,  and  for  all  the 
uses  for  which  said  ecclesiaRtical  society  may 
lawfully  need  the  same,  and  in  further  trust  to 
sell  and  convey  said  land  and  building  whenever, 
in  the  concurrent  opinion  of  the  grantors,  as  ex- 
pressed by  their  vote  at  a  legal  meeting  duly 
called,  and  the  grantees,  it  shall  be  for  the  best 
interest  for  said  ecclesiastical  society  to  sell  the 
same,  and,  in  case  of  such  sale,  then  in  further 
trust  to  invest  the  avails  of  such  sale  in  anoth- 
er lot  of  land  and  house  of  worship  for  said  ec- 
clesiastical society." 

The  deed  contained  the  further  provision 
that: 


"In  case  of  death  or  resignation  of  either  of 
the  aforesaid  trustees,  the  grantees,  the  remain- 
ing trustees,  may  fill  the  vacancy." 

Since  the  delivery  of  this  deed,  said  Hos- 
mer,  Smith,  and  Colt  have  died  without  malt- 
ing any  conveyance  of  the  premises  and  with- 
out appointing  any  successor.  On  November 
16,  1898,  the  court  o^  probate  for  the  district 
of  Hartford,  on  the  application  of  the  so- 
ciety, appointed  Jackson  Ross,  Morris  Hill, 
and  Vigil  Wilson  to  be  trustees  under  the 
deed,  to  fill  the  vacancies  caused  by  the 
deaths  of  Hosmer,  Smith,  and  Coit,  and  the 
trustees  so  appointed  at^^epted  the  trust  and 
qualified  as  such  trustees.  Since  said  ap- 
pointment by  said  probate  court,  Ross  and 
Wilson  have  died  without  making  any  con- 
veyance of  the  premises,  and  no  successors 
have  been  apptrinted.  The  defendant  Morris 
Hill  is  the  sole  surviving  trustee. 

The  property  is  worth  about  $75,000.  The 
society  has  been  offered  for  it  by  the  city 
of  Hartford  $56,500,  and  the  bishop  of  the 
diocese  has  approved  of  the  offer,  but  the 
society  is  unable  to  convey  title  to  the  prem- 
ises to  the  city  because  it  is  now  Impossible 
to  comply  with  the  provisions  of  the  trust 
deed.  In  connection  with  the  city's  offer,  the 
society  now  holds  the  option  to  buy  the 
Methodist  Episcopal  Church  and  parsonagH 
on  Windsor  avenue,  in  Hartford,  for  $36,000. 
which  would  leave  a  residue  from  the  pur- 
chase money  to  be  paid  by  the  city  of  $3).- 
500,  to  be  used  for  the  benefit  of  the  society. 

The  Pearl  street  premises  are  Incumbered 
by  a  mortgage,  on  which  $1,500  is  still  due, 
and  which,  being  paid  out  of  the  $56,300. 
would  leave  a  net  residue  of  $19,000.  Mor- 
ris Hill,  the  sole  surviving  trustee,  did  noi 
assent  to,  nor  approve,  the  sale  of  the  preoi- 
ises  to  the  city  of  Hartford. 

The  superior  court  readied  the  followlns 
conclusions: 

(1)  That  the  plaintiffs  are  entitled  to  equita- 
ble relief. 

(2)  That  a  sale  and  purchase  as  proposed 
would  be  advantageous  to  said  society,  bnt  that 
there  is  doubt  as  to  the  sufficiency  of  the  pric 
offered  for  the  Pearl  street  property. 

(3)  That  the  intent  of  the  trust  deed  was  that 
the  Pearl  street  property  should  be  sold  aniJ 
conveyed  whenever,  in  the  concurrent  opinion 
of  the  society,  as  expressed  by  vote  at  a  lefsl 
meeting  duly  called,  and  of  the  trustees  named 
in  the  deed,  it  should  be  for  the  best  interests 
of  the  society  to  sell  it. 

(4)  That  there  is  doubt  as  to  die  legality  of 
the  society  meeting  at  which  it  was  voted  to 
accept  the  offer  of  the  city  of  Hartford  for  aaid 
Pearl  street  property. 

(5)  That  under  existing  circumstances  thcr^ 
can  be  no  such  concurrent  vote  as  is  require-l 
by  said  deed. 

(6)  That  it  is  not  advisable  to  order  the  sal< 
of  the  Pearl  street  property  to  the  city  of  Hart- 
ford and  the  investment  of  the  proceeds  in  tiie 
Windsor  avenue  property. 

(7)  That  if  such  sale  and  reinvestment  be 
made,  it  sho\ild  be  made  in  conformity  with  the 
terms  of  said  trust  deed. 

(8)  That  the  superior  court  has  power  and  jo- 
ris<liction  to  appoint  three  trustees  to  carry  oat 
the  purposes  of  the  trust  created  in  the  deed  of 
1802. 

(9)  That  by  concurrent  vote  of  said  trusts* 
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and  said  society  the  offers  of  the  city  and 
of  tlie  charch  on  Windsor  avenue  may  be  accept- 
ed and  the  conveyance  made. 

(10)  That  the  trustees  to  be  appointed  should 
inclade  said  Bill. 

The  superior  court  rendered  Judgment 
granting  the  plaintiffs'  second  prayer  for  re- 
lief and  appointing  said  Morris  HIU,  the 
Hartford  Trust  Company,  and  the  City  Bank 
4  Trust  Company  to  carry  out  and  execute 
the  purposes  of  the  trust  created  by  said 
deed,  and  all  the  defendants,  except  said  so- 
ciety, appealed  to  this  court. 

Herbert  8.  Bullard  and  Alvan  Waldo 
Hyde,  both  of  Hartford,  for  appellants.  Wil- 
liam F.  Henney,  of  Hartford,  for  appellees. 

GBBEXK,  J.  (after  stating  the  facU  as 
above).  The  defendants'  appeal  sets  up  nine 
reasons  of  appeal. 

[1]  Tlie  first  Is  that  the  court  erred  In 
overruling  the  second  ground  of  demurrer  to 
the  complaint,  which  was  ttiat  the  allega- 
tions of  the  complaint  do  not  show  "a  change 
of  circumstances  or  in  the  conditions  of  such 
real  estate"  within  the  meaning  of  section 
1034  of  the  General  Statutes.  The  complaint 
.•shows  that  the  original  trustees  are  dead, 
and  that  they  appointed  no  successors.  The 
trust  deed  contemplated  a  sale  and  convey- 
ance eitiier  by  them  or  by  successors  to  be 
appointed  by  them.  It  is  evident  that  there 
has  been  such  a  change  of  circumstances  aa 
prevents  the  execution  of  tb6  trust  In  exact 
accordance  with  the  terms  of  the  deed. 
^  There  Is  no  merit  in  the  first  reason  of  ap- 
l>eal. 

The  second  reason  is  the  overruling  of  the 
third  ground  of  demurrer  to  the  complaint, 
which  was  that  the  allegations  of  the  com- 
plaint do  not  show  that  the  execution  of  the 
trust  in  exact  accordance  with  the  terms  of 
the  deed  Is,  or  will  become,  Impossible,  or 
that  the  execution  of  the  trust  must  fail  to 
secure  the  objects  manifestly  intended  by  the 
nuntor.  The  same  facts  which  show  that 
there  is  no  merit  In  the  first  reason  show 
that  there  Is  no  merit  in  the  second. 

The  third  reason  is  the  overruling  of  the 
demurrer  to  the  second  claim  for  relief,  the 
ground  of  which  Is  that  the  superior  court 
had  no  power  to  bestow  on,  or  delegate  to, 
the  appointee  of  the  probate  court  the  power 
to  determine  whether  it  is  best  for  said  soci- 
ety to  make  the  proposed  sale,  purchase,  and 
inrestmeut  of  the  balance  of  the  purchase 
mcHiey.  As  the  superior  court  did  not  be- 
stow on.  or  delegate  to,  said  appointee  such 
powers,  there  Is  no  merit  In  the  third  rea- 
son of  appeal. 

[2]  The  fourth  reason  of  appeal  Is  that 
the  court  erred  in  holding  that  the  power  of 
Kale  in  the  trust  deed  did  not  cease  to  ex- 
ist on  the  death  of  the  original  trustees. 
Whether  the  power  of  sale  ceased  with  the 
death  of  the  original  trustees  depends  on  the 
Intent  of  the  grantors,  as  shown  by  the  lan- 
guage of  the  deed,  read  in  the  light  thrown 


on  It  by  their  circumstances.  They  Intended 
that  the  church  property  should  be  held  for 
the  society  as  long  as  Its  interests  required 
holding,  and  sold  when  its  Interests  required 
selling.  The  need  of  selling  might  arise  at 
any  future  time,  as  well  after  the  deaths  of 
the  original  trustees  as  during  their  lives. 
The  grantors  provided  for  other  trustees  to 
succeed  the  original  mies,  and  It  is  reason- 
able to  believe  that  they  intended  the  suc- 
cessors to  act  for  the  good  of  the  society 
when  Its  good  required  a  sale.  To  provide 
for  the  appointment  of  trustees  who  would 
be  unable  to  do  an  essential  part  of  the  du- 
ties, for  the  doing  of  which  the  trust  was 
created,  would  be  very  Improvident,  and  that 
the  grantors  so  Intended  is  very  Improbable. 
We  find  nothing  In  the  language  of  the  trust 
provision  to  indicate  that  a  personal  dis- 
cretion was  given  to  the  original  trustees 
which  was  not  also  given  to  their  successors. 
The  fourth  reason  of  appeal  is  insufficient. 

The  fifth  reason  Is  that  the  court  erred  in 
holding  that  the  power  to  fill  vacancies  did 
not  cease  to  exist  upon  the  death  of  the  orig- 
inal trustees.  This  reason  Involves  either 
one  or  both  of  two  claims.  The  first  Is  that 
the  power  to  fill  vacancies  was  given  by  the 
deed  only  to  the  original  trustees,  so  that 
their  successors  had  no  power  to  fill  vacan- 
cies. The  successors  appointed  by  the  pro- 
bate court  mad<»  no  attempt  to  fill  vacnnclos, 
and  whether  they,  or  any  other  siiccessors, 
could,  under  the  trust  deed,  fill  vacancies, 
was  not  decided  by  the  superior  court,  and 
Is  an  irrelevant  question. 

[3]  The  second  claim  possible  under  this 
reason  Ls  that  no  court  has  power  to  fill  va- 
cancies. This  claim  conflicts  with  the  rule 
that  a  trust  will  not  be  allowed  to  fall  for 
want  of  a  trustee  to  administer  It.  Dailey 
V.  New  Haven.  60  Conn.  HU.  22  Atl.  045.  14 
L.  R.  A.  89.  The  fifth  reason  of  appeal  Is 
Insufficient. 

[41  The  sixth  reason  of  appeal  is  that  the 
court  erred  in  holding  that  the  probate  court 
had  not  jurisdiction  to  appoint  successors  to 
the  original  trustees. 

The  seventh  reason  of  appeal  Is  that  the 
court  erred  in  holding  that  the  superior 
court  had  Jurisdiction  to  appoint  trustees 
after  the  probate  court  had  assumed  Juris- 
diction of  the  trust,  and  while  one  of  Its  ap- 
pointees survived. 

These  two  reasons  may  be  considered  to- 
gether. The  defendants  claim  that  the  pro- 
bate court  had  power  to  appoint  successors 
to  the  original  trustees  under  General  Stat- 
utes, I  240,  which  existed  in  the  same  form 
when  the  probate  court  made  the  appoint- 
ment in  1898.  This  statate.  omitting  such 
clauses  aa  are  Irrelevant  to  this  case,  pro- 
vides as  follows: 

"When  any  person  shall  have  been  appointed 
trustee  of  any  estate,  •  •  •  and  no  provi- 
sion Is  made  by  law  or  by  the  instrument  undor 
which  bis  appointment  may  be  derived  for  the 
contingency  of  his  death,  *  •  •  the  court  of 
probate  of  the  district  within  which  such  es- 
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tate  shall  Be,  •  •  •  may,  on  the  hanpening 
of  any  such  contingency,  appoint  some  suitable 
person  to  execnte  such  trust,  taking  from  him 
a  probate  bond." 

This  statute  confers  no  Jurisdiction  on  the 
probate  court  in  cases  where,  first,  any  pro- 
vision Is  made  by  law  for  the  contingency  of 
the  trustee's  death,  or,  second,  where  any 
provision  is  made  by  the  Instrument  nnder 
which  his  appointment  may  be  derived  for 
the  contin^ncy  of  his  death.  In  this  case 
the  probate  court  had  no  Jurisdiction  to  act 
because  there  was  a  provision  made  by  law 
for  the  contingency  of  the  trustee's  death. 
This  provision  is  fonnd  In  General  Statutes, 
§  1034,  which  has  existed  in  the  same  form 
since  the  Revision  of  1888,  where  It  appears 
as  section  778.  This  statute  re^ds  as  fol- 
lows: 

"In  all  cases  where  real  estate  is  held  by  a 
trustee  under  a  trust  created  by  deed,  and  by 
reason  of  a  change  of  circumstances,  or  in  the 
condition  of  such  real  estate,  since  the  crea- 
tion of  such  trust,  the  execution  thereof  in  ex- 
act accordance  with  the  terms  of  such  deed  has 
or  shall  become  impossible,  or  must  necessarily 
fail  to  secure  the  objects  manifestly  intended 
by  the  grantor  in  said  deed,  the  superior  court 
in  the  county  wherein  such  real  estate  is  situat- 
ed may,  on  the  complaint  of  the  trustee  or  any 
party  beneficially  interested  in  the  trust,  order 
the  sale  of  said  real  estate,  or  any  part  thereof, 
and  the  investment  of  the  proceeds,  either  in 
other  real  estate  or  as  trust  funds  Kenerally 
may  be  by  law  invested,  for  the  benefit  of  the 
party  beneficially  interested  in  such  trust,  in 
such  manner  as  said  court  may  deem  the  most 
proper  to  secure  the  object  for  which  said  trust 
was  oriftinally  created,  as  near  as  may  be,  ac- 
cording to  the  intent  of  the  original  grantor 
appearing  in  the  original  deed.  All  parties  in- 
terested in  said  real  estate,  by  reason  of  said 
trust,  or  as  reversioners,  shall  he  made  parties 
to  any  action." 

This  statute  covers  the  present  case.  Here 
were  trustees  holding  real  estate  under  a 
trust  created  by  deed.  The  deed  required  the 
duties  thereby  created  to  be  performed  by 
He  original  tmstecs,  or  by  successors  ap- 
pointed by  the  oriplnnl  trustees.  The  orig- 
inal trustees  died  without  performing  certain 
duties  which  might  become  requisite  and 
which  now  require  performance,  1.  e.,  to  sell 
the  land,  and  without  appointing  successors. 
The  clrcnmstances  have  thus  changed  since 
the  creation  of  the  trust  so  that  the  execution 
of  the  trust  In  exact  accordance  with  the 
terms  of  such  deed  Is  now  and  had  become,  at 
the  time  of  the  action  of  the  probate  courts  im- 
possible. Under  such  circumstances,  the  su- 
perior court  was  by  this  statute  authorized, 
on  the  death  of  the  original  trustees  with- 
out appointing  successors,  to  order  the  sale 
of  the  land,  and  to  appoint  trustees  to  make 
the  sale. 

As  the  object  of  the  statute  Is  "to  secure 
the  object  for  which  said  trust  was  original- 
ly created,  as  near  as  may  be,  according  to 
the  Intent  of  the  original  grantor  appearing 
In  the  original  deed,"  and  as  the  intent  of 
the  grantors  was  that  the  sale  should  not  be 


quired  it,  it  would  have  been  proper  for 
the  superior  court,  in  1898,  when  the  pro- 
bate court  acted,  to  have  appointed  trustees 
to  hold  the  real  estate  until  it  should  be  de- 
termined In  the  manner  provided  by  the  deed 
that  the  Interests  of  the  society  required  a 
sale,  and  then  to  make  a  sale  and  convey- 
ance The  action  of  the  probate  coi  rt  was 
unauthorized  and  void,  and  the  snperior 
court  had  jurisdiction  to  appoint  trustets. 
There  is  no  merit  In  the  sixth  and  seventh 
reasons  of' appeal. 

The  plaintiffs  claim  not  only  that  provi- 
sion is  made  by  law  for  the  contingency  of 
the  deaths  of  the  original  trustees,  but  also 
that  provision  is  made  by  the  trust  deed  for 
such  contingency.  Whether  this  is  true  de- 
pends on  the  meaning  of  the  statutory  lan- 
guage. A  provision  was  made  by  the  deed 
that  the  original  trustees  should  appoint  snc- 
cessors,  but  by  their  failure  to  appoint  suo 
cessors  the  provision  In  the  deed  for  the  con- 
tingency of  their  death  became  IneffectiTe. 
There  is  therefore  a  question  whether  "provi- 
sion made  by  the  Instrument"  means  provi- 
sion which  at  the  delivery  of  the  deed  appear- 
ed suflSdent,  or  provision  which.  In  fact 
proved  sufficient.  It  is  unnecessary  to  decide 
this  question.  It  appears  from  the  forego- 
ing that  there  is  no  merit  in  the  eighth  rea- 
son, which  claims  that  trustees  appointed  by 
the  superior  court  cannot  exercise  the  pow- 
er of  sale  created  by  the  trust  deed. 

[S]  As  to  the  ninth  reason  of  appeal,  which 
claims  error  in  appointing  trustees  under 
the  claims  for  relief,  such  appointment  is 
proper  under  the  second  prayer,  "the  appoint- 
ment of  a  trustee  to  carry  out  and  execute 
the  purposes  of  said  trust." 

There  is  no  error.  The  other  Judges  con- 
curred. 


GHERARDI  v.  CONNECTICUT  CO. 

(Supreme  Court  of  Errors  of  Connecticut 
April  80,  1918.) 

1.  Master  and  Servant  «=s»388— Workshcn's 
Compensation  Act— "Dependency." 
Customary  receipt  of  financial  assistance 
from  another  does  not  make  the  recipient  a  de- 
pendent or  partial  dependent  of  the  donor,  with- 
in Workmen's  Compensation  Act  (Pub.  Acb 
1913,  c.  138) ;  not  only  must  there  be  a  reliance 
on  the  assistance  for  providing  self  and  family 
with  the  means  of  living,  judged  by  the  class  and 
position  in  life  of  the  recipient,  but  no  one  not 
belonging  to  the  enumerated  classes  of  persons 
conclusively  presumed  to  be  dependent  is  enti- 
tled to  be  regarded  as  dependent  or  partially 
dependent,  whose  financial  resources,  at  his  com- 
mand or  within  his  power  to  command  by  the 
exercise  of  such  efforts  as  he  reasonably  ought  to 
exert  in  view  of  the  existing  conditions,  are 
suCBcient  to  sustain  himself  and  family  in  a 
manner  befitting  his  class  and  position  in  life 
without  being  supplemented  by  the  outside  assist- 
ance which  has  been  received,  or  some  measure 


of  it,  and  so  not  if  he,  by  the  expenditure  of  sucli 
„   J  ..11   ..1.      I   ^        ^       ,     .  .  efforts  as,  under  all  circumstances,  ought  fairlv 

made  until  the  Interests  of  the  society  re- 1  and  reasonably  to  be  expected  of  him.  is  of  abil- 
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ity  to  be  self  and  family  supporting  according 
to  the  proper  measure  of  such  support. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Depend- 
ency;  Dependent.] 
2.  Master  and  Sekvart  «=>405(5)— "Pabtial 

Dependency"— FiNDiKQS  and  Conclusions 

OF  COHUIBSION. 

Facts  conceded  or  found  by  the  compensation 
commissioner  that  claimant,  only  son  of  deceas- 
ed, and  22  years  old  at  his  death,  was  not  physi- 
cally strong,  and  did  not  present  the  appearance 
of  being  robust,  was  irregular  in  his  work,  and 
daring  periods  when  he  was  idle  always  secured 
financial  aid  from  deceased,  that  in  June  prior 
to  bis  father's  death  in  December  deceased  paid 
bis  board  and  gave  him  $25,  that  in  September, 
when  he  was  out  of  employment,  his  father  gave 
him  his  board,  clothing,  and  spending  money 
to  the  amount  of  $33,  that  he  had  tried  the  work 
of  his  father,  a  lineman;  and  given  it  up  on 
account  of  his  health,  and  that  commencing 
three  months  before  his  father's  death,  and 
continuing  down  to  the  time  of  the  hearing,  elev- 
en months  thereafter,  he  worked  steadily  at  a 
living  wage  in  a  mechanical  establishment,  do 
not  justify  the  conclusion  of  the  commissioner — 
who  erroneously  ignored  evidence  that  claimant 
was  unduly  pampered  by  his  father,  and  possibly 
was  somewhat  lacking  in  enterprise — that  claim- 
ant was  a  partial  dependent. 

Wheeler,  J.,  dissenting. 

Appeal  from  Superior  Court,  Hartford 
Covtnty;    Luclen  F.  Burpee,  Judge. 

Proceedings  under  the  Workmen's  Com- 
pensation Act  by  William  Thomas  Gberardi 
against  the  Connecticut  Company.  -  From  a 
finding  and  award  for  plaintiff  by  the  com- 
pensation commissioner,  defendant  appealed 
to  the  superior  court,  which  confirmed  the 
award,  and  defendant  appeals.  Reversed 
and  remanded,  with  directions. 

December  26,  1915,  Joseph  Gherardl,  a 
long  time  employ^  of  the  defendant  as  a 
lineman,  wbile  engaged  in  bis  work,  was, 
after  an  unusually  strenuous  day's  exertion 
In  the  repair  of  its  lines  and  poles  thrown  in- 
to disorder  by  a  severe  snow  and  wind  storm, 
slezed  by  what  the  compensation  commis- 
sioner has  found  was  an  acute  dilation  of 
the  heart,  and  shortly  thereafter  on  the  same 
day  died  therefrom.  The  finding  of  the  com- 
missioner Is  that  the  heart  attack  was 
caused  by  the  deceased's  nnusual  expendi- 
ture of  strength  Immediately  prior  thereto, 
and  was  the  result  of  an  injury  arising  out 
of  and  In  the  course  of  his  employment. 

The  deceased  was  49  years  of  age,  and  a 
widower.  The  claimant  was  his  only  child, 
and  lived  with  his  father,  both  boarding. 
At  the  time  of  his  father's  death  he  was  22 
years  of  age.  The  finding  of  tke  commis- 
sioner, in  so  far  as  it  bears  further  upon  the 
relations  of  the  father  and  son,  was  as  fol- 
lows: 

"The  claimant  was  not  physically  strong,  nor 
did  he  present  the  appearance  of  a  robust  young 
man.  He  was  irregular  in  his  work,  and  dur- 
ing periods  when. he  was  idle  he  always  secured 
financial  aid  from  his  father,  whom  be  saw  ev- 
ery Sunday.  During  the  month  of  September 
prior  to  the  aforesaid  injury,  when  the  claimant 


was  oat  of  employment,  his  father  had  given  him 
board,  clothing,  spending  money,  and  car  fare 
to  the  amount  of  $35.  During  the  previous 
June  he  had  paid  his  board  and  given  him  mon- 
ey to  the  amount  of  $25.  Other  assistance  was 
given  from  time  to  time  as  needed.  No  books 
were  kept  and  it  is  not  possible  from  the  testi- 
mony to  arrive  at  the  exact  amount  which  the 
father  had  given  the  son  during  the  few  months 
previous  to  his  death.  At  the  time  of  the  fa- 
ther's death  the  son  was  working  for  the  New 
Departure  Manufacturing  Company,  in  Elm- 
wood.  He  had  tried  the  line  of  work  at  which 
his  father  was  engaged,  and  had  to  give  it  up  on 
account  of  his  health.  There  was  no  evidence 
of  any  contributions  by  the  father  to  the  sup- 
port of  the  sou  during  the  months  of  October, 
November,  and  December." 

The  record  sent  up  by  the  commissioner 
also  shows  certain  other  conceded  facts  tes- 
tified to  by  the  claimant.  He  began  w'ork 
for  the  New  Departure  Manufacturing  Com- 
pany, as  stated  in  the  finding,  In  September, 
1915,  earning  $13  a  week,  and  remained  in 
that  employment  continuously  until  his  fa- 
ther's death  and  down  to  the  bearing  before 
the  commissioner,  which  took  place  Novem- 
ber 13,  1916.  During  all  this  time  he  was 
self-supporting. 

Upon  these  facts  the  commissioner  ruled 
that  the  claimant  was  a  partial  dependent 
of  his  father  at  the  time  of  the  latter's  death, 
and  awarded  him  compensation  as  such  par- 
tial dependent 

Seth  W.  Baldwin,  of  New  Haven,  for  ap- 
pellant. Frank  P.  McE}voy,  of  Waterbury, 
for  appellee. 

PRENTICE,  C.  J.  (after  stating  the  facts 
as  above).  The  compensation  commissioner, 
with  evident  hesitation,  held  that  this  claim- 
ant was,  at  the  time  of  his  father's  death,  -i 
partial  dependent  of  the  latter,  and  award- 
ed him  compensation  accordingly.  This  con- 
clusion and  award  appear  to  have  been  large- 
ly. If  not  entirely,  controlled  by  the  fact  that 
the  son  had  been  from  time  to  time  In  re- 
ceipt of  financial  aid  from  his  father,  and 
that,  brought  up  as  he  had  been,  he  had  be- 
come accustomed  to  rely  upon  such  contribu- 
tions for  his  maintenance. 

[1]  The  customary  receipt  of  financial  as- 
sistance from  another,  although  supplying 
a  welcome  and  helpful  aid  to  self  and  family 
support,  does  not  suffice  to  convert  the  re- 
cipient into  a  dependent  or  partial  depend^ 
ent  of  the  donor,  nor  does  Is  suffice  that  the 
donee  has  come  to  rely  upon  the  contribu- 
tions so  made  In  the  provision  of  that  sup- 
port. It  is  Indeed  true  that  dependency 
arises  only  where  financial  aid  has  been  fur- 
nished and  has  come  to  be  relied  upon  by 
the  recipient  for  purposes  of  support.  But 
those  are  by  no  means  the  only  conditions 
that  most  exist  to  create  dependency  as  our 
Workmen's  Comi>ensatlon  statute  uses  that 
term.  There  must.  In  addition,  be  a  reliance 
on  the  assistance  received  for  the  purpose 
and  for  no  other  or  broader  purpose  than 
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that  of  providing  sell  and  family  with  the 
means  of  living  Judged  by  the  class  and  po- 
sition In  life  of  the  recipient.  Powers  v. 
Hotel  Bond  Co.,  89  Oonn.  143,  162,  93  Atl. 
245;  Blanton  v.  Wheeler  &  Howes  Co.,  91 
Conn.  226,  231,  99  Atl.  494;  Simmons  v. 
White,  80  I*  T.  R.  344,  345. 

Nor  Is  that  all.  Dependency  Involves  the 
e.\lstence  of  another  Important  condition. 
One  may  live  in  Idleness  and  actual  depend- 
ence without  being  what  our  compensation 
law  regards  as  a  dependent.  No  .auch  en- 
rouragement  is  given  to  sloth  and  conditions 
Indudve  of  pauperism  as  would  result  from 
the  continuance  at  an  employer's  expense  of 
habits  of  Indolence  on  the  part  of  would-be 
dependents.  Parents  may,  If  they  will,  pam- 
per their  children  and  indulge  them  In  habits 
of  nonexertion  and  reliance  upon  others,  but 
the  law  does  not  accept  situations  thus  creat- 
ed as  ones  It  Is  called  upon  to  foster  or  aid 
in  continuing.  In  other  words,  the  law  does 
not  neces.<;nrily  accept  conditions  as  they  ex- 
ist at  the  time  of  a  workman's  decease 
through  the  creation  of  the  parties  responsi- 
ble for  them  as  conclusively  determining  a 
state  of  dependency.  It  rather  looks  to  all 
the  circumstances  to  discover  what  in  fair- 
ness and  right  they  ought  to  be.  One  who, 
as  the  result  of  parental  affection,  indul- 
gence, weakness  or  folly,  had  been  permitted 
to  grow  up  in  idleness  and  a  love  of  ease 
may  not  for  that  reason  alone  successfully 
I)Ose  as  a  dependent  entitled  to  continued  as- 
sistance. If  there  are  other  reasons  why  he 
may  not  under  all  the  circumstances  reason- 
ably be  expected  to  be  self  and  family  sup- 
porting by  the  exercise  of  reasonable  efforts 
to  that  end  which  be  is  competent  to  make, 
the  situation  becomes  fandamen  tally  chang- 
ed, and  the  conditions  of  dependency  begin 
to  appear. 

We  have  no  purpose  to  attempt  to  phrase 
a  complete  and  e^austive  definition  of  the 
word  "dependent"  as  our  statute  uses  It. 
But  this  much  may  be  said  broadly  and  gen- 
erally that  no  one,  not  belonging  to  the  enu- 
merated classes  of  persons  conclusively  pre- 
.snmed  to  be  dependent,  is  entitled  to  be  re- 
garded as  a  dependent  or  partial  dependent 
whose  financial  resources  at  his  command 
or  within  his  power  to  command  by  the  ex- 
ercise of  such  efforts  on  Ills  part  as  he  rea- 
sonably ought  to  exert  in  view  of  the  exist- 
ing conditions,  are  sufficient  to  sustain  him- 
self and  family  in  a  manner  befitting  his 
class  and  position  in  life  without  being  sup- 
plemented by  the  outside  assistance  which 
has  been  received  or  some  measure  of  It  See 
Blanton  v.  Wheeler  &  Howes  Co.,  91  Conn. 
226,  231,  99  Atl.  494.  Of  course  a  claim  of 
dependency  is  not  to  be  defeated  by  mere 
proof  that  the  claimant  can  by  the  exercise 
of  bis  best  endeavors  support  himself  and 
family  by  his  own  unaided  efforts.  Howell 
V.  Vivian,  85  L.  T.  R.  529,  530;  Powers  v. 
Hotel  Bond  Co.,  89  Conn.  143,  152,  ft3  AO. 
245.    But  as  it  is  no  purpose  of  the  law  to 


give  aid  and  comfort  to  slackers  In  respect 
of  their  obligations  as  members  of  society,  so  it 
is  that  a  claim  of  dependency  will  meet  defeat 
if  it  lappear  that  the  claimant  by  the  expend- 
iture of  such  efforts  as,  under  all  circum- 
stances, ought  fairly  and  reasonably  to  be 
expected  of  him  is  of  ability  to  be  self  and 
family  supporting  according  to  the  proper 
measure  of  such  support. 

[2]  Turning  now  to  the  situation  as  dis- 
closed by  the  commissioner's  finding,  we 
learn  that  the  claimant,  at  the  time  of  hU 
father's  death,  was  a  man  grown,  singK 
and  past  his  majority.  For  the  three  month.< 
immediately  prior  to  that  event  he  had  bee-.! 
working  steadily  at  a  living  wage  in  a  me- 
chanical establishment,  and  was  still  so 
working  when  the  hearing  was  had  somi? 
eleven  months  later.  He  had  previonslj- 
worked  Intermittently.  Tlie  finding  supplies 
no  details  as  to  where,  when,  or  how  loni 
continued  such  previous  employments  were, 
or  why  they  became  terminated,  save  that 
he  had  attempted  to  work  as  a  lineman,  as 
bis  father  was  dcrfng.  and  had  given  up  ttiat 
employment  as  not  suited  to  his  health  and 
strength.  The  finding  is  barren  of  reasons 
why,  as  a  full  grown  single  man,  he  coulil 
not  reasonably  have  been  expected  to  be  .self- 
supporting  as  readily  as  the  ordinary  man  of 
his  years,  save  that  he  was  not  plkyslcall.T 
strong  or  robust  in  appearance,  and  ha>l 
felt  unequal,  for  reasons  of  health,  to  rou- 
tlnulng  the  strenuous  activities  of  a  line- 
man. 

It  would  seem  that  his  14  months  of 
continuous  shop  experience  had  furnished 
a  fair  degree  of  demonstration  that  he  wa.s 
not  laboring  under  a  serious  physical  handi- 
cap, and  there  is  nothing  in  the  finding  to 
indicate  that  he  was.  Prior  to  his  going  to 
work  where  he  is  now  employed,  to  wit,  in 
the  month  of  September  preceding  his  fa- 
ther's death,  he  had  periods  of  noneniploy- 
ment,  but  whether  these  arose  for  other  rea- 
sons than  parental  indulgence  or  disinclinj- 
tlon  to  labor  we  are  not  informed. 

The  commissioner's  memorandum  of  de- 
cision made  a  part  of  the  finding,  however, 
contains  the  suggestive  statement  tliat  there 
was  evidence  that  the  claimant  was  unduly 
pampered  by  his  father,  and  tliat  posslbl.v  he 
was  somewhat  lacking  in  enterprise.  This 
is  followed  by  the  commissioner's  dismissal 
of  that  phase  of  the  case  as  possessing  no 
present  Importance,  and  with  the  observation 
in  substance  that  it  was  not  his  function 
as  a  trier  ^o  pass  upon  the  proper  standanl 
of  bringing  up  children  and  parental  control 
and  management,  and  that  his  duty  was  con' 
fined  to  accepting  situations  as  he  fonnd 
them,  whether  or  not  they  met  his  approval. 
Here  is  clearly  disclosed  the  fundamental 
error  into  which  the  commissions-  fell  In 
making  bis  award.  It  is  quite  true  that  It 
is  not  for  him  in  his  official  capacity  to  di(v 
tate  to  parents  as  to  their  methods  of  pa- 
rental control  and  treatment,  bnt  it  is  for 
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him,  acting  in  that  capacity,  to  deal  wlthi 
the  results  of  such  control  In  so  far  as  they  | 
are  disclosied  In  the  conduct  and  Inclinations 
of  children  grown  to  manhood  and  woman- 
hood who  assart  claims  to  be  treated  &s  de- 
pendenta  He  Is  not  to  accept  abnormal  con- 
ditions not  resulting  in  incapacity  simply  for 
the  reason  that  he  flnds  them  in  existence, 
due  though  they  be  to  parental  indulgence 
and  folly,  and  provide  for  their  continuance 
at  the  eipense  of  the  parent's  employer  after 
he  has  gone.  If  parental  pampering  has  in- 
duced disinclination  to  labor  and  fondness 
for  a  life  free  from  personal  effort,  a  com- 
pensation commissioner  is  not  thereby  called 
upon  or  Justified  in  either  continuing  the 
work  the  parent  has  mistakenly  begun,  or  In 
accepting  the  conditions  as  those  existing, 
and  therefore  to  be  maintained  at  the  ex- 
pense of  an  employer. 

This  may  not  be  a  case  of  the  character 
just  described,  but  the  commissioner  was  in 
error  in  dismissing,  as  he  did,  summarily 
and  without  inquiry,  a  phase  of  it  which  the 
evidence  naturally  suggested  to  his  mind, 
and  we  are  unable  to  discover  in  the  facts 
found  by  him  any  Justification  for  a  conclu- 
sion that  the  claimant  was  a  partial  depend- 
ent, consistent  with  the  application  of  a  Just 
and  true  standard.  This  conclusion  renders 
it  unnecessary  to  consider  the  employer's 
remaining  claim  that  the  commissioner  erred 
in  his  finding  that  the  deceased's  death  was 
caused  by  injuries  arising  out  of  and  in  the 
course  of  his  employrnent. 

There  is  error,  the  Judgment  of  the  supe- 
rior court  is  set  aside,  and  the  cause  remand- 
ed to  that  court  for  the  rendition  of  judg- 
ment vacating  itbe  award  of  the  compensa- 
tion commissioner. 

RORABACK,  BEAOH,  and  SHUMWAY, 
JJ.,  concurred. 

WHEKLER,  J.  (dissenting).  The  reasons 
of  appeal  are  in  reality  only  two:  (1)  That 
there  Is  not  sufficient  evidence  to  sustain  the 
finding  and  award  based  thereon  that  the 
deceased  died  of  an  injury  arising  out  of 
and  in  the  course  of  his  employment;  and 
(2)  that  there  Is  not  sufficient  evidence  that 
the  deceased  was  a  partial  dependent  within 
the  meaning  of  our  Compensation  Act.  The 
injury  to  the  deceased  as  found  by  the  court 
was  the  acceleration  of  a  previously  exist- 
ing heart  disease  due  to  his  employment 
If  the  employment  accelerates  or  aggravates 
a  predisposing  physical  condition  the  em- 
ployment is  the  immediate  occasion  of  the 
injury,  and  it  arises  out  of  it  In  re  Bright- 
man.  220  Mass.  17,  107  N.  E.  627,  L.  R.  A 
1916A,  321:  Hartz  v.  Hartford  Faience  Co., 
90  Conn.  539,  97  Atl.  1020:  Linnane  v.  .Sltna 
Brewing  Co.,  91  Conn.  158,  99  Atl.  507,  L.  R. 
A.  1917D,  77.  There  was  evidence  from 
which  the  trial  court  might  have  made  this 
finding.  We  cannot  determine  from  our  ex- 
amination of  the  evidence  that  the  findings 


ol  the  commissioner  in  the  particulars  in- 
volved were  so  unreasonable  as  to  Justify 
judicial  Interference,  and  to  have  required 
the  superior  court  to  have  so  held. 

The  second  question  likewise  depends  up- 
on whether  the  trial  court  found  the  facts 
upon  which  its  condusion  of  partial  de- 
pendency rests,  and  if  so  whether  Its  con- 
clusion is  correct  The  question  of  depend- 
ency In  one  of  fact  expressly  made  so  by 
chapter  288,  Public  Acts  191.5.  The  fijiding 
of  the  fact  of  dependency  will  not  be  re- 
viewed, unless  found  without  evidence,  or 
ccmtrary  to  the  evidence,  or  in  violation  of 
law.  Powers  v.  Hotel  Bond  Co.,  89  Conn. 
143,  93  Atl.  245;  Kennerson  v.  Thames  Tow- 
boat  Co.,  89  Conn.  367,  94  Atl.  372,  L.  R.  A. 
191SA,  436.  None  of  the  facte  found  from 
which  the  conclusion  of  partial  dependency 
was  drawn  can  be  held  to  have  been  found 
without  evidence,  or  contrary  to  the  evi- 
dence. The  question  resolves  itself  to  this. 
Can  the  conclusion  of  partial  dependency  be 
legally  drawn  from  the  subordinate  facts 
found?  The  question  of  dependency  is 
whether  the  contributions  were  relied  upon 
by  the  dependent  for  his  means  of  living. 
Judging  this  by  the  class  and  position  in 
life  of  the  dependent.  Powers  v.  Hntol  Bond 
Co.,  89  Conn.  152,  93  Atl.  245;  Mahoney  y. 
Gamble-Desmond  Co.,  00  Conn.  255,  06  Atl. 
1025,  L.  R.  A.  1916B,  110.  The  trial  court  has 
found  that  the  claimant  did  rely  for  bis 
means  of  living  upon  the  contributions  of 
bis  father  during  the  periods  when  he  was 
not  working. 

The  three  months  preceding  the  death  of 
the  deceased  he  was  at  work  and  received 
-no  assistance  from  the  deceased,  but  in  the 
four  months  preceding  this  he  had  been  as- 
sisted for  the  greater  part  of  two  months, 
and  generally  the  deceased  assisted  the 
claimant  from  time  to  time  when  he  was  out 
of  work.  We  have  already  decided  that  par- 
tial dependency  may  exist,  though  contribu- 
tions be  at  irregular  intervals,  and  in  ir- 
regular amounts,  and  though  the  deixsndent 
have  other  means  of  support.  Powers  v. 
Hotel  Bond  Co.,  supra.  Under  the  authority 
of  this  decision  the  question  of  partial  de- 
pendency was  one  of  fact. 

The  defendant  asserts  that  the  receipt  of 
support  by  the  claimant  when  he  did  not 
work  will  not  furnish  a  basis  for  a  claim  of 
partial  dependency  when  he  was  working 
after  September  and  at  the  time  of  the  de- 
cease of  GherardI,  unless  the  finding  is  to  be 
read  to  mean  that  the  claimant's  period  of 
idleness  was  due  to  his  health.  We  do  not 
think  the  finding  is  to  be  read  in  this  way. 
Nor  can  it  be  assumed  that  these  periods  of 
idleness  were  willful.  If  we  were  to  con- 
sider the  evidence,  we  should  find  that  the 
only  evidence  upon  the  subject  was  that  of 
the  claimant,  and  the  periods  of  Idleness  in 
September  and  June  were  spent  in  looking 
for  a  Job,    We  think  the  finding  of  the  com- 
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mlssioner  as  to  the  partial  dependency  was 
one  of  fact,  and  tbat  he  committed  no  error 
of  law  in  making  it. 

We  have  reiterated  our  adherence  to  the 
test  of  dependency  announced  in  Powers  v. 
Hotel  Bond  Co.,  Blanton  v.  Wheeler  &  Howes 
Co.,  01  Conn.  226,  231,  232,  99  AtL  494,  and 
other  Jurisdictions  have  cited  this  as  the 
standard  in  Connecticut  for  ascertaining  a 
"dependent"  under  the  act.  The  authorities 
generally  adopt  this  test.  The  finding  fully 
satisfies  the  conditions  of  fact  upon  which 
the  test  rests,  and  no  question  Is  made  in  the 
opinion  as  to  the  correctness  of  these  find- 
ings and  conclusions  of  fact.  The  majority 
opinion  accepts  tills  test,  but  adds  "another 
important  condition."  It  holds  that  depend- 
ency must  be  determined  by  looking  at  all 
the  circumstances  to  discover  what  in  fair- 
ness and  right  the  conditions  ought  to  be, 
and  if  the  circumstances  do  not  measure  up 
to  this  standard  dependency  cannot  exist. 
This  test,  we  think,  is  too  uncertain  and 
variable  to  predicate  a  rule  of  law  upon. 
Perhaps  for  these  and  the  like  reasons  we 
do  not  find  that  the  many  courts  which 
have  had  the  question  of  dependency  before 
them  since  compensation  acts  were  first  en- 
acted have  ever  adopted  this  test,  with  the 
tK>ssible  exception  of  Kansas. 

Applying  its  test,  the  opinion  holds  that 
no  one,  nob  belonging  to  the  enumerated 
statutory  classes  of  dependents,  can  be  a 
dependent  who  can  support  himself  and  fam- 
ily as  befits  his  station  In  life  by  the  exer- 
cise of  such  effort  as  be  reasonably  ought 
to  make.  In  the  application  of  this  test  nec- 
essarily In  each  case  the  trier  must  ascer- 
tain all  of  the  many  family  conditions,  and 
then  decide  whether  or  not  the  alleged  de- 
pendent ought  or  ought  not  to  have  been 
earning  his  living  while  he  was  receiving 
snpiport  from  the  injured. 

The  samp  standard  must  apply  to  male  and 
female,  and  since  "fairness  and  right"  may 
decree  that  In  many  cases  the  female,  and 
in  some  cases  the  male,  should  not  be  requir- 
ed to  earn  their  living  because  of  incapacity 
through  disuse,  or  through  failure  to  have 
become  accustomed  to  such  service,  the  courts 
must  in  each  case  decide  when  the  claimant 
dependent  shall  work,  what  he  shall  work  at, 
and  how  much.  This  ruling  will  be  apt  to 
divide  claimant  dependents  into  classes,  par- 
ticularly women.  Those  women  who  have 
never  been  accustomed  to  work  for  a  living 
and  receive  support  will  be  held  to  be  depend- 
ents, and  those  who  have  been  accustomed 
to  work  for  a  living  and  do  not,  through  re- 
ceiving support,  will  be  held  to  be  nondepend- 
ents.  I  regard  such  a  rule  of  law  as  impos- 
ing upon  courts  a  duty  at  once  incapable  of 
Impartial  and  uniform  adjudication,  and 
whose  application  might  prove  harmful  and 
even  dangerous  to  society.  Each  commis- 
sioner will  have  his  own  standard  of  what  Ls 
fair  and  right  in  each  ca.se.     Some  states 


have  legislated  upon  this  subject ;  this  would 
have  been  wholly  unnecessary  if  it  had  been 
thought  that  their  courts  could  adopt  this 
test  of  dependency.  This  question  was  de- 
cided in  accordance  with  the  foregoing  doc- 
trine in  Blanton  ▼.  Wheeler  &  Howes  Co., 
01  Conn.  226,  232,  99  Atl.  494.  Among  the 
classes  conclusively  presumed  by  our  Com- 
pensation Act  to  be  wholly  dependent  are 
"(c)  any  child  'under  the  age  of  eighteen 
years,  or  over  said  age  but  physically  or  men- 
tally Incapacitated  from  earning."  etc.  There 
was  no  occasion  for  this  definition  If  "depend- 
ent" was  intended  In  the  act  to  have  the 
meaning  the  majority  opinion  give  It. 

Turning  to  the  facts  of  this  case,  the  opin- 
ion points  out,  and  with  accuracy,  that  a1- 
tliough  the  claimant  was  supported  by  bis 
father  in  the  periods  when  he  was  not  at 
w^ork,  the  reason  for  his  failure  to  work  does 
not  appear  in  the  finding.  The  memorandum 
or  decision  of  the  commissioner  suggested 
tbat  the  claimant  may  have  been  unduly  pam- 
pered by  his  father,  and  that  possibly  he  was 
somewhat  lacking  In  enterprise. 

The  opinion  recognizes  that  tbe  finding 
Is  inadequate,  as  indeed  it  is,  to  differen- 
tiate this  case  as  one  of  this  character,  for 
it  says,  "This  may  not  be  a  case  of  the  char- 
acter Jast  described."  But  since  the  com- 
missioner said  in  his  memorandiun,  "It  is  not 
the  function  of  the  trier  to  pe^s  upon  tbe 
proper  standard  of  bringing  up  children  or 
the  best  parental  method  of  enforcing  appli- 
cation and  thrift  in  young  men,"  bat  ratber 
"to  find  the  facts  as  they  exist,  and  apply  the 
law  to  them  whether  be  approves  of  the  facts 
or  not,"  the  opinion  holds  that  when  tb««e 
facts  appear  they  must  be  considered  in  re- 
solving tbe  question  of  dependency.  And  it 
holds  that  the  commissioner  was  In  error  in 
falling  to  consider  these  facts  in  making  np 
his  award.  It  disposes  of  this  ground  of 
error  to  point  out  that  the  issues  raised  by 
the  reasons  of  appeal  do  not  include  this 
point  It  Is  not  before  the  court,  and  It  Is 
not  among  those  exceptional  considerations 
which  will  sometimes  Justify  the  court  in 
considering  lunassigned  error  upon  appeal 
although  outside  the  scope  of  the  appeal  snd 
the  argtuaents  of  counsel.  If  the  defendant 
had  desired  a  finding  upon  the  cause  of  tbe 
claimant's  irregularity  In  work,  It  could  have 
asked  for  It. 

Until  In  some  atithorltatlve  way  these  fkcts 
were  incorporated  In  the  finding  and  the  con- 
clusion of  dependency  thus  shown  to  be  no- 
founded.  It  must  stand.  If  we  are  permitted 
to  examine  the  evidence,  we  should  find  tliat 
the  only  evidence  offered  upon  this  point  was 
to  the  effect  that  the  Irregularity  in  the 
claimant's  work  was  due  to  his  difficulty  in 
securing  a  Job,  although  he  made  diligent 
effort. 

If  the  opinion  Is  correct  tbat  tbe  finding 
does  not  determine  whether  the  irregularity 
In  work  of  the  claimant  was  due  to  his  own 
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disinclination  to  work  and  to  the  paini)erlng 
of  his  father,  or  to  other  sufficient  cause,  and 
the  commissioner  failed  to  consider  this 
phase  of  the  case  which  the  evidence  upon 
another  hearing  might  show,  It  does  not  fol- 
low that  there  should  be  a  reversal  and 
a  directed  Judgment,  but  rather  a  reversal 
and  a  new  trial.  Otherwise  it  may  be  that 
the  cause  will  be  decided  upon  a  set  of  facts 
never  found,  and  which  a  new  trial  would 
not  establish. 

DRAKE   V.   DRAEB. 

iCoort  of  Cbancerr  of  New  Jersey.     Jan.  29, 
1916.) 

DrvoRCB  «=>56— Gboundb— Adulteby. 

Under  Divorce  Law  (2  Comp.  St  1910,  p. 
2M0)  §  28,  providing  ttiat  if  both  parties  have 
been  guilty  of  adultery  not  condoned  no  divorce 
shall  be  decreed,  where  evidence  satisfies  court 
that  defendant  ia  guiH.v,  and  evidence  to  sus- 
tain defendant's  crons-petition  is  insufficient,  a 
decree  nisi  is  favor  of  petitioner  will  be  granted. 

Salt  by  Charles  E.  Drake  against  Elizabeth 
Drake.    Decree  advised  for  petitioner. 

Affirmed  by  Court  of  Errors  and  Appeals, 
lOOAtL  1070. 

George  W.  V.  Moy,  of  Plainfield,  for  appel- 
lant. Robert  N.  Crane,  of  Plalnfl^d,  for  re- 
spondent 

MA6IE,  Advisory  Master.  Notwithstand- 
ing the  denials  of  the  defendant  and  Bellott, 
the  evidence  satisfies  me  that  she  Is  guilty 
as  charged  by  the  petitioner. 

This  conclusion  wonld  ordinarily  result  in 
advLsing  the  decree  nisi  in  favor  of  the  pe- 
titioner, but,  under  the  provision  of  section 
28  of  the  Divorce  Law,  such  a  decree  can- 
not be  advised  if  the  charges  made  by  the  de- 
fendant In  her  cross-petition  are  sustained 
by  sDffldent  evidence.  The  evidence  on  that 
subject  is,  in  my  Judgment,  not  satisfactory. 
It  Is  encountered  by  the  denials  by  petitioner 
of  the  charge.  I  would  be  unwilling  to  advise 
a  decree  thereon. 

The  result  of  all  Is  that  petitioner  is  en- 
titled to  a  decree  nisi,  and  I  will  so  advise. 


DIMLER  V.  CALDWELL  et  tH 

(Court  of  Chancery  of  New  Jersey.    April  10, 
1916.) 

Betobkation  of  Instbukiints  4=»45(4)— Mia- 
TAKE— Wife  as  Solk  Gbantee— Sufficdsn- 
CT  or  Evidence.  , 
In  suit  to  reform  a  deed,  complainant's  evi- 
dence held  iosuflicient  to  establish  satisfactorily 
that  there  had  been  a  mistalte  in  making  the 
deed  to  bis  wife  as  the  sole  grantee. 

Suit  by  John  Dlmler  against  Caroline 
Caldwril  and  others.  Farther  hearing  or- 
dered. 

Decision  afflrtning  decree  on  complainant's 
appeal  to  the  Court  of  Errors  and  Appeals 
uay  be  found  in  100  Atl.  154. 


William  R.  Wilson,  of  Elizabeth,  for  com- 
plainant. Sidney  W.  Eldrldge,  of  Elizabeth, 
and  liouis  A.  Ziegler,  of  Newark,  for  defend- 
ants. 

EMERY,  y.  O.  In  this  case  I  conclude 
that  the  complainant  has  failed  to  establish 
satisfactorily  that  there  was  a  mistake  In  the 
making  of  the  deed  in  question  to  his  wife, 
Barbara  Dlmler,  as  the  sole  grantee. 

As  to  the  mistake  in  the  deed,  according 
to  complainant's  own  evidence,  which  is  cor- 
roborated by  the  appearance  of  the  deed  it- 
self, the  deed  was  originally  drawn  to  him  as 
sole  grantee,  and  by  reason  of  directions  giv- 
en at  the  time  of  its  execution,  by  himself  to 
the  lawyer  who  drew  the  deed,  it  was  changed 
in  respect  to  the  party  grantee.  On  the  face 
of  it,  it  appears  to  have  t)een  changed  by  the 
erasure  of  his  Christian  name  (John)  as  gran- 
tee, both  in  the  deed  and  its  indorsement, 
and  by  writing  over  the  erasure  "Barbara,*" 
his  wife's  Christian  name.  The  word  "his" 
throughout  the  deed  was  also  erased  where- 
ever  used  and  "her"  written  over  the  erasure. 
Complainant's  present  statement,  made  years 
after  the  death  of  the  lawyer  who  drew  the 
deed,  and  of  ail  the  other  parties  Interested, 
Is  substantially  that  he  directed  the  lawyer 
to  put  his  wife's  name  in,  but  said  nothing 
about  taking  bis  name  out  and  supposed  both 
names  were  in.  His  evidence  at  this  time 
cannot,  under  the  circumstances,  be  consider- 
ed as  sufBclent  to  overcome  the  effect  of  the 
transaction  as  actually  carried  out  by  the 
scrivener  and  by  the  grantor.  The  ntmost 
effect  of  It,  If  believed.  Is  to  show  a  mis- 
apprehension of  the  directions  he  then  gave, 
or  intended  to  give,  not  a  mistake  of  all  the 
parties  in  the  execution  of  the  deed. 

Nor  has  the  complainant  established  that 
the  cash  paid  at  the  time  of  the  conveyance 
($700)  was  from  bis  own  money,  and  was  not 
the  proceeds  of  property  belonging  to  his 
wife.  The  deed,*  therefore,  should  not  be 
reformed,  according  to  the  special  prayer  of 
the  bill,  neither  should  a  resulting  trust  be 
declared  as  arising  at  the  time  of  the  con- 
veyance from  the  payment  by  him  of  the 
purchase  money,  as  was  argued  at  the  hearing. 

But  inasmuch  as  the  evidence  shows  that 
of  the  total  purchase  money  ($2,200),  the 
amount  of  cash  paid  was  $700,  paid  from 
the  proceeds  of  money  -procured  by  the  sale 
of  a  mortgage  standing  In  the  wife's  name, 
and  that  for  the  balance  of  the  purchase 
money  the  wife  personally  assumed  a  mort- 
gage of  $1,600,  for  which  the  husband  did 
not  become  at  all  responsible,  but  which  he 
subsequently  paid  off,  the  further  question 
arises  whether  the  husband  may  not  be  en- 
titled to  a  charge  on  the  lands  for  the  reim- 
bursement of  this  payment  in  discharge  of 
the  wife's  lands.  The  original  transaction, 
the  conveyance  to  the  wife,  was  not,  under 
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the  erldence,  a  gift  by  the  hiisband,  or  a  pur- 
chase upon  a  resulting  trust,  but  a  conv^- 
ance  to  the  wife  of  property  purchased  by 
her  own  moneys  and  obligations,  for  which 
the  husband  was  not  responsible.  Whether, 
under  the  evidence  In  this  case,  the  hus- 
band's subsequent  payment  of  the  mortgage 
is  to  be  considered  as  entitling  him  to  a 
charge  on  the  lands  Is  a  question  upon  which 
I  desire  to  hear  counsel  further. 

The  bill  alleges  this  subsequent  payment 
,  of  the  mortgage  on  the  wife's  lands  by  the 
husband,  and  that,  when  it  was  paid,  he  sup- 
posed the  title  was  in  the  name  of  both.  The 
prayer  for  general  relief  would  seem  to  be 
sufficient  to  cover  the  charge  for  the  pay- 
inent,  if,  under  the  evidence,  he  is  entitled 
to  it 


8PLITD0RP  ELECTRICAI/  CO.  v.  KING 

et  al. 

(Supreme  Court  of  New  Jersey.    Sept.  17, 1917.) 

(8yUal>u»  by  the  Court.) 

1.  Masteb  and  Servant  iSss.'JSS— Wobkmen'b 
Compensation  Act — "Dependent." 

An  illegitimate  child  of  the  daughter  of  an 
injured  workman  is  not  a  dependent  of  the 
daughter's  father,  as  defined  In  the  Workmen's 
Compensation  Act  of  this  state  (P.  L>.  19ll,  p. 
134,  as  amended  by  P.  L.  1913,  p.  302). 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Depend- 
ent.] 

2.  Masteb  and  Servant  ©=5388— Workmen's 
Compensation  Act— "Grandchild." 

The  illegitimate  child  of  a  deceased  work- 
man's daughter  is  not  a  grandcliild  of  such 
workman  within  the  meaning  of  the  statute. 

[Ed.  Note. — ^For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Grand- 
child.] 

Certiorari  to  Court  of  Common  Pleas,  Es- 
sex County. 

Petition  by  Anna  King  and  others  against 
the  Splltdorf  Electrical  Company  for  com- 
pensation under  the  Workmen's  Compensa- 
tion Act.  From  an  order  awarding  compen- 
sation, defendant  brings  certiorari.  Revers- 
ed, and  new  trial  awarded. 

Argued  June  term,  1917,  before  SWAYZE, 
BERGEN,  and  BLACK,  JJ. 

Kallsch  &  Kallsch,  of  Newark,  for  prose- 
cutor. William  P.  Murphy,  of  Newark,  for 
respondents. 

BERGEN,  J.  [1]  The  petition  for  compen- 
sation In  this  case  was  filed  by  a  daughter 
of  a  deceased  workman  on  behalf  of  herself 
and  her  illegitimate  child.  The  trial  court 
properly  decided  that  the  daughter,  because 
of  her  age,  was  not  a  dependent,  but  held  that 
her  Illegitimate  child  was  a  grandchild  with- 
in the  statutory  definition,  and  therefore  en- 
titled to  compensation,  and  Judgment  was 
thereupon  entered  according  to  such  finding, 
to  review  which  a  writ  of  certiorari  was  al- 
lowed.    The  proofs  In  the  case  show  that 


the  daughter  was  not  living  with  her  father 
when  her  child  was  bom,  but  that  after  that 
event  she  took  the  child  to  the  place  where 
her  father  was  living;  that  an  additional 
room  was  leased;  that  the  father  paid  her 
$8.50  a  week  for  room  rent  and  board,  tak- 
ing only  one  meal  a  day  except  Sundays,  and 
that  out  of  this  the  daughter  paid  the  rent, 
$6.50,  using  the  balance  for  food;  that  the 
father  occasionally  gave  her  extra  monef; 
and  that  at  the  time  of  his  death  her  sister 
boarded  with  her,  i>aying  $4  a  week.  This 
is  the  only  proof  of  assumption  by  the  fa- 
ther of  any  responsibility  for  the  support  ot 
the  Illegitimate  child  of  his  daughter,  and  it 
is  not  sufficient  to  raise  a  presumption  that 
he  was  treating  such  child  as  a  dependoit, 
even  if  that  be  sufficient  under  our  statute, 
which  we  think  it  would  not  be.  The  right 
to  this  class  of  comp^isatlon  is  the  creature 
of  the  statute,  and  cannot  be  extended  by  Ju- 
dicial construction  In  opposition  to  the  words 
of  the  act.  By  the  amendment  of  the  act 
(Pamph.  L.  1913,  p.  302),  the  term  "depend- 
ents" is  made  to  apply  to  and  include  a  des- 
ignated class  of  persons,  among  them  b^g 
"grandchildren,  posthumous  children  (andl 
Illegitimate  children,"  the  latter  to  be  pre- 
sumed to  be  dependent  when  they  are  a  part 
of  the  decedent's  household.  ^Riere  Is  noth- 
ing In  the  statute  making  the  illegitimate 
children  of  an  injured  workman's  child  Us 
dependents  unless  they  fall  within  the  class 
denominated  grandchildren  within  the  mean- 
ing of  the  statute 

[2]  The  court  below  held  that  such  a  child 
was  a  grandchild.  We  are  of  opinion  that  this 
was  erroneous,  for  at  common  law  a  bastard 
was  nullius  fiUus,  and  If  not  a  chUd  of  any  one 
could  not  be  a  grandchild.  Our  statute  per- 
mitting Inheritance  between  a  mother  and 
her  illegitimate  child  does  not  establish  any 
relationship  between  such  child  and  the 
parents  of  Its  mother,  nor  can  such  child  In- 
herit from  the  mother's  ancestors,  for,  ex- 
cept as  changed  by  the  statute,  the  common 
law  prevails. 

The  Workmen's  C<Hiipensatlon  Act  Imposes 
new  and  extensive  obligations  upon  the  em- 
ployer of  workmen  In  favor  of  the  letter's 
dei)endents,  and  expressly  defines  who  are  to 
be  Included  as  dependents,  among  thera  be- 
ing the  Illegitimate  children  of  the  workman 
residing  In  his  family,  to  whom  he  owes  the 
duty  of  maintenance ;  and  to  impose  a  fur- 
ther obligation  on  the  employer,  not  provideiF 
for  by  the  statute,  would  be  legislation  and 
not  Judicial  construction. 

In  the  absence  of  anything  to  the  contrary, 
we  must  conclude  that  when  the  Legislature 
made  use  of  the  descriptive  term  "grand- 
children," it  used  it  in  its  ordinary  sense  and 
as  applicable  only  to  persons  who  stood  le- 
gally in  that  relation  to  the  decedent  work- 
man, and  not  as  intending  to  alter  the  com- 
mon-law rule  by  making  one  who  could  not 
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stand  In  such  relation  a  grandchild.  The 
Legislature  had  in  mind  the  question  of  il- 
legitimacy, for  it  provided  for  the  illegiti- 
mate children  «f  the  decedent,  but  went  no 
further,  and  we  are  now  asked  to  supply  what 
it  omitted  by  construing  the  law  to  include 
among  grandchildren  those  who  have  no  such 
legal  status.  If  the  Legislature  had  Intend- 
ed that  the  bastard  children  of  a  decedent 
workman's  children  were  his  dependents,  it 
could  readily  have  said  so,  and,  having  omit- 
ted to  include  such  persons  among  the  class 
of  dependents  entitled  to  the  benefit  of  the 
act,  the  court  cannot  supply  the  omission  by 
what  would  clearly  be  the  exercise  of  a  leg- 
islative function. 

The  judgment  will  be  reversed,  and  a  new 
trial  awarded. 


THOMAS  V.  THOMAS. 

(Court  of  Chancery  of  New  Jersey.    Jan.  17, 
1916.) 

1.  Divorce    <8=»27(8)— "Extbemi    Cbueltt." 

Where  a  husband,  who  had  children  by  a 
former  marriage,  several  times  became  angry 
over  his  wife's  treatment  of  them,  and  struck 
her,  and  used  vile  language  toward  her,  and  also 
refused  her  the  money  she  thought  necessary, 
surfi  husband  was  not  guilty  of  "extreme  cruel- 
ty," entitling  the  wife  to  a  divorce  from  bed 
and  bocu-d ;  such  acts  not  endangering  her  safe- 
ty or  health. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Extreme 
Cruelty.] 

2.  DivoKCE  «=>46— Pbovocation  bt  Wife. 

Where  a  wife,  whose  husband  had  children 
by  a  former  mamage,  by  her  treatment  of  such 
children  brought  on  bursts  of  anger  on  the  part 
of  her  husband,  causing  him  to  strike  her  and 
use  vile  language  toward  her,  such  wife  was  not 
entitled  to  divorce  from  bed  and  board,  having 
provoked  her  husband's  conduct 

Petition  for  divorce  by  Oeorglna  W.  Thom- 
as against  William  J.  Thomas.  Decree  dis- 
missing the  petition  without  prejudice  ad- 
vised. 

Memorandum  decision,  affirming  decree  on 
plaintlfTs  hpseal  to  the  Court  of  Errors  and 
Appeals,  reported  in  101  Atl.  1055. 

John  H.  Sheridan,  of  West  Hoboken,  for 
plaintiff.  William  a  Cudllpp,  of  Jersey  City, 
for  defendant. 

ROK,  Advisory  Master.  The  petitioner 
prays  for  divorce  from  bed  and  board  on  the 
ground  of  extreme  cruelty.  The  parties  were 
married  November  29,  1904,  and  lived  togeth- 
er as  husband  and  wife  until  August  26,  1915, 
at  which  time  the  petitioner  left  the  house  of 
the  defendant.  Two  children  were  born  of 
the  marriage,  one  on  August  28,  1905,  and  the 
second  child  in  June,  1911. 

At  tlie  time  of  the  marriage  the  defendant 
had  two  boys  by  a  former  marriage,  aged  9 
and  13  years,  respectively,  and  who  lived  In 
the  family.  The  trouble  between  the  parties 
was  occasioned  by  these  children.  The  peti- 
tioner, it  is  clear,  disliked  these  children,  and 


did  nothing  to  win  their  confidence;  she  gave 
them  no  care  nor  attempted  to  exercise  con- 
trol over  them.  This  is  plainly  indicated  by 
petitioner's  statements  of  the  filthy  condition 
of  the  room  in  which  these  children  slept, 
their  careless  liabits,  and  their  long  absences 
from  their  home. 

The  first  serious  trouble  between  the  par- 
ties occurred  in  1906.  Petitioner  says  her 
husband  became  angry  because  of  the  boys. 
Exactly  why  she  does  not  say,  but  says  these 
boys  stayed  away  some  days,  and  that  her 
husBand,  catching  hold  of  her,  throwing  her 
down,  said,  "This  is  my  boys'  home;  If  you 
do  not  like  it,  get  out"  Tbia  statement  would 
Indicate  that  the  defendant  was  angered  be- 
cause the  petitioner  had  driven  his  two  young 
boys  from  the  home. 

In  1908  the  petitioner  complains  that  her 
husband  refused  to  furnish  her  medical  at- 
tendance, and  that  she  was  forced  to  go  South 
with  her  mother  for  her  health.  The  hus- 
band denies  that  he  ever  failed  to  provide 
such  medical  attendance  when  necessary. 
The  fact  that  the  petitioner  did  come  ba(^  in 
1909,  and  continued  to  live  with  her  husband, 
and  the  further  fact  appearing  that  no  trou- 
ble existed  between  the  two  until  the  summer 
of  1911,  after  a  second  child  was  bom,  is 
sufficient  to  eliminate  aU  consideration  of  all 
prior  acts  to  this  date. 

On  May  15,  1911,  Leonard,  tbe  oldest  step- 
son, was  arrested,  and  the  defendant  accused 
the  petitioner  of  causing  this  arrest  The 
facts  and  circumstances  of  this  arrest  do  not 
appear,  but  upon  this  occasion  the  defendant 
became  very  angry,  and  called  his  wife  vile 
names,  striking  her,  and  said  he  never  would 
cohabit  with  her  again.  From  that  date  until 
August  26, 1915,  they  occupied  different  rooms 
and  never  lived  together  as  man  and  wife. 
The  defendant  says  he  attempted  to  reconcile 
his  wife,  but  she  refused.   This  is  not  denied. 

In  October,  1912,  she  Interfered  with  her 
husband  in  correcting  their  child,  and  she 
says  he  struck  her  then.  From  then  until  • 
March,  1915,  there  is  no  evidence  showing 
the  manner  the  parties  lived  together,  except 
the  general  statement  of  the  wife  that  defend- 
ant did  not  give  her  the  money  she  requir- 
ed. On  this  last  date  she  says  her  husband 
threatened  to  throw  her  over  the  banisters, 
upon  her  demand  of  him  for  more  money, 
and  that  in  May  defendant  became  angry 
because  she  had  taken  some  sugar  that  be- 
longed to  hfan,  and  struck  her;  but  nothing 
else  Is  detailed. 

The  petitioner  left  her  husband's  house  in 
August,  1915.  No  facts  are  given  upon  which 
the  court  can  determine  the  cause  of  her 
leaving  at  that  time.  The  defendant  prac- 
tically admits  these  facts,  but  says  he  gave 
her  all  his  wages  until  about  six  months 
before  she  left,  when  she  refused  to  cook  or 
provide  anything  for  him,  and  from  that 
time  forward  he  gave  her  the  amount  she 
says. 
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The  defendant's  conduct,  whatever  may 
have  been  the  provocation,  In  striking  bis 
wife  or  in  calling  her  names,  which  he  admits 
is  reprehensible,  does  not  entitle  him  to 
any  consideration.  He  has  been  guilty  of 
using  vile  language  and  actual  violence  to- 
wards the  wife  he  had  promised  to  protect 
His  conduct  Is  not  excused  by  the  fact  that 
he  was  angry,  or  that  the  conduct  of  his 
wife  provoked  him  to  these  extremes. 

On  the  other  hand,  the  petitioner  herself 
is  not  guiltless.  In  a  measure  she  provoked 
these  outbursts  on  the  part  of  her  husband. 
She  undoubtedly  had  formed  a  dislike  for  her 
stepchildren,  and  her  description  of  the  man- 
ner In  which  these  children  lived,  or  tried 
to  live,  at  that  bouse,  indicates  that  she  did 
not  do  her  duty  as  a  wife.  They  were  her 
husband's  children,  and  it  was  her  duty,  as 
the  wife  of  the  defendant,  to  have  exercised 
a  care  over  them,  and  she  appears  never  to 
have  exercised  any  care.  On  the  other  hand, 
she  has  neglected  them,  whether  from  her 
own  dislike  of  them  or  to  tantalize  her  hus- 
band does  not  appear;  bat  the  fact  does 
appear  that  In  this  respect  she  made  her 
husband  angry,  and  continued  to  make  him 
angry,  and  to  call  down  upon  herself  the 
treatment  of  which  she  complains. 

They  lived  together  for  11  years,  and  these 
outbursts  extended  over  that  period  at  re- 
current Intervals.  At  the  time  she  left 
there  was  nothing  that  had  taken  place  that 
would  lead  her  to  any  apprehension  with 
regard  to  her  safety  or  health.  She  had  de- 
serted her  husband  for  some  i>eriod  before 
she  left  his  bouse.  "Extreme  cruelty,"  as 
defined  by  the  courts  of  New  Jersey,  is  laid 
down  in  Close  v.  Close,  25  N.  J.  Eq.  626,  and 
that  is: 

"Where  the  husband  has  been  guilty  of,  or 
there  is  reasonable  ground  to  apprehend  that 
he  will  be  guilty  of,  any  actual  violence  that 
will  endanger  the  safety  or  health  of  the  wife, 
or  where  he  has  inflicted  upon  her  any  physical 
injury,  accompanied  by  such  persistent  exhibi- 
tion of  ill  feeling  and  opprobrious  epithets  as 
will  endanger  her  health,  or  render  her  life 
one  of  such  extreme  discomfort  and  wretched- 
ness as  to  incapacitate  her  to  discharge  the 
duties  of  a  wife,  the  decree  of  separation  should 
be  pronounced." 

This  doctrine  is  approved  in  Taylor  v. 
Taylor,  73  N.  J.  Eq.  745,  70  Atl.  323,  wherein 
It  says  that,  where  there  Is  no  physical  vio- 
lence towards  her,  she  must  prove  that  the 
conduct  Is  such  as  to  place  her  life  or  health 
in  danger  and  to  render  her  life  one  of  ex- 
treme discomfort  and  wretchedness,  such  as 
to  Incapacitate  her  in  the  discharge  of  her 
duties.  In  the  latter  case  the  husband  used 
profane  language  and  was  Indifferent  to  his 
wife;  but  the  court  held  that  this  was  not 
sufficient 

In  the  same  court,  in  Smith  v.  Smith,  40 


N.  J.  Eq.  566,  6  Atl.  10»,  it  was  held  that  a 
charge  of  Incest  made  by  the  husband 
against  bis  wife,  and  persisted  In  without 
cause,  attended  by  slight  acts  of  violence, 
suspicious  conduct,  and  a  reasonable  appre- 
hension of  bodUy  harm,  is  a  good  ground  for 
separation.  Our  courts  have  never  held  that 
coarse  and  profane  language,  actual  vio- 
lence, or  lack  of  proper  food  and  medicine 
are  of  themselves  sufficient  grounds  for  di- 
vorce from  bed  and  board.  Tbey  go  a  step 
farther,  and  say  that,  if  any  of  these  acts 
of  the  husband  will  endanger  the  safety  or 
health  of  the  wife,  or  there  is  reasonable 
ground  to  apprehend  that  they  will  render 
her  life  one  of  such  wretchedness  as  to  in- 
capacitate her  towards  the  disdiarge  of  her 
duties,  In  that  case  only  will  a  decree  be 
granted. 

[1]  In  the  present  case,  n<me  of  these  acts 
of  personal  violence,  running  over  a  period 
of  10  years,  are  of  such  character  as  to  en- 
danger petitioner's  safety  or  health.  They 
were  outbursts  of  anger  and  of  no  serious 
character.  The  same  may  be  said  of  the 
use  of  the  vile  language.  It  only  occurred 
at  these  angry  moments.  The  refusal  of  more 
money  for  petitioner  that  she  thought  nec- 
essary does  not  bring  this  case  within  the 
doctrine  of  "extreme  cruelty." 

[2]  But  In  the  present  case  it  is  clear  that 
the  petitioner  brought  about  this  very  state 
of  affairs.  There  are  mutual  obligations, 
which  the  husband,  as  well  as  the  wife,  must 
perform.  If  the  wife,  knowing  the  disposi- 
tion of  her  husband,  persists  in  a  course  of 
conduct  that  brings  on  a  state  of  facts  of 
which  she  complains,  she  Is  not  entitled  to 
relief.  Duvale  v.  Duvale,  34  Atl.  888;  af- 
firmed, 65  N.  J.  Eq.  771,  60  Atl.  1134.  She 
had  It  in  her  power  to  stop  the  acts  of  which 
she  complained.  If  she  had  treated  those 
children  by  his  former  marriage  with  kind- 
ness, if  she  had  cared  for  those  children,  as 
It  was  her  duty  to  do.  Instead  of  refusing 
to  care  for  them  or  look  after  them.  It  is  evi- 
dent that  this  conduct  of  her  husband 
toward  her  would  not  have  occurred.  If 
she  had  performed  her  wifely  duties,  looked 
after  her  husband  and  his  children,  provided 
them  food,  it  is  evident  they  would  not  have 
occurred  later ;  but  she  persisted  in  her  re- 
fusal to  do  this,  and  this  fact  alone  shows 
that  she  disregarded  the  treatment  of  her 
husband  of  which  she  complains. 

The  petitioner  is  not  entitled  to  the  de- 
cree prayed  for,  but  the  case  Is  one  of  such 
character  that  either  of  the  parties  should 
not  be  precluded  from  using  the  facts  proved 
in  this  case  in  seeking  other  relief.  I  advise 
a  decree  dismissing  the  petition  without 
prejudice. 
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GORDON  ▼.  PANNACI. 
(Supreme  Coart  of  New  Jersey.    June  6,  1917.) 

(Sytlalut  hy  the  Court.) 
Appeal  and  Erbob  «S94r-MoDE  or  Review 

— SUPFLEMENTAI,  PbOCEEDINOB — CEBTIOBABI. 

Proceedings  taken  in  district  courts,  under 
the  supplement  of  1915  (P.  L.  1915,  p.  182)  to 
the  Executions  Act,  by  way  of  garnishing  a  debt 
due  the  defendant  in  execution,  are  reviewable 
properly  by  certiorari,  and  not  by  appeal. 

Appeal  from  District  Court,  Monmouth 
County,  First  District. 

Statutory  garnishment  proceeding  between 
Samuel  Gordon  and  Veronica  Pannacl.  On 
appeal  of  the  First  National  Bank  of  Sea 
Bright  from  a  rule  of  the  district  court.  First 
judicial  district,  of  Monmouth  county,  mak- 
ing absolute  a  rule  to  show  cause  why  saia 
bank  should  not  be  required  to  pay  to  the 
sergeant  at  arms  of  said  court  the  amount  of 
a  money  balance  to  the  credit  of  the  defend- 
ant In  part  satisfaction  of  an  execution  Is- 
sued under  plalotUf's  judgment  In  the  cause. 
Appeal  dismissed,  without  prejudice  to  an 
application  for  a  certiorari. 

Argued  June  term,  1917,  before  GARRI- 
SON, PARKER,  and  BERGEN,  JJ. 

William  L.  Edwards,  of  Long  Branch,  for 
appellant.  James  J.  Gibb,  of  Newark,  for  re- 
spondent 

PARKER,  J.  O^hls  Is  not  a  case  for  an  ap- 
peal. As  appears  above,  the  Judicial  action 
attempted  to  be  brought  under  review  Is  an 
order  of  the  court,  or  the  judge,  In  what  may 
be  described  as  a  statutory  garnishee  pro- 
ceeding, evidently  under  the  supplement  of 
1915  (P.  L.  1915,  p.  182)  to  the  Executions  Act, 
which  makes  rights  and  credits  of  a  defend- 
ant In  execution  subject  to  levy  thereunder, 
and  by  section  9  authorizes  the  court  by  pro- 
cedure of  the  character  of  that  apparently 
pursued  In  this  case,  to  order  the  debtor  of 
the  defendant  to  pay  the  debt  to  the  officer 
holding  the  execution. 

Various  questions  are  attempted  to  be 
raised— the  sufficiency  of  the  execution,  of 
the  levy  by  the  officer,  the  exclusion  of  evi- 
dence on  the  hearing  of  the  rule,  and  so  on. 
We  think  they  ought  not  to  be  passed  upon 
in  the  present  case.  Apart  from  the  fact 
that  neither  the  rule  to  show  cause  nor  the 
rule  making  the  same  absolute  is  put  before 
us  in  the  printed  case,  it  is  obvious,  from 
what  hoB  been  said,  that  the  proceeding  It- 
self is  not  according  to  the  course  of  the  com- 
mon law.  It  partakes  of  the  nature  both  of 
attachment,  as  the  term  is  understood  in 
modem  practice,  and  of  proceedings  supple- 
mentary to  execution.  Both  these,  like  a 
claim  of  property  levied  on  or  attached,  are 
of  purely  statutory  origin,  and  of  a  class  of 
cases  reviewable  only  by  certiorari.  Supple- 
mentary proceedings  are  of  a  summary  char- 


acter. Westfall  V.  Dunning,  60  N.  J.  Law, 
459,  at  page  461,  14  AU.  486.  Refusals  to 
obey  an  order  to.  pay  out  of  Income,  in  satis- 
faction of  a  Judgment,  have  been  held  con- 
temptuous, and  such  adjudications  have  been 
reviewed  under  the  Contempt  Act.  Adier  v. 
Turnbull  &  Co.,  57  N.  J.  Law,  62,  30  Atl.  319; 
Eggert  v.  McHose,  80  N.  J.  Law,  101,  77  AU. 
801.  In  one  case  this  court  considered  with- 
out comment  an  appeal  from  an  order  for 
payment  of  Income.  White  v.  Koehler,  70  N. 
J.  Law,  526,  57  Atl.  124.  But  the  correct  and 
substantially  uniform  practice  has  been  by 
certiorari,  as  in  Spencer  v.  Morris,  67  N.  J. 
Law,  500,  51  Atl.  470,  Hershenstela  y.  Hahn, 
77  N.  J.  Law,  39,  71  Atl.  105,  and  Russell  v. 
Mechanics'  Realty  Co.,  88  N.  J.  Law,  532,  96 
Atl.  657.  This  brings  this  class  of  cases  in 
line  with  claims  of  property  where  the  rule 
is  the  same.  Berry  v.  Chamberlain,  53  N.  J. 
Law,  463,  23  AtL  115 ;  Relman  v.  Wilkinson, 
Gaddls  &  Co.,  88  N.  J.  Law,  383,  386,  96  Atl. 
52 ;  City  Bank  of  Bayonne  v.  O'Mara,  88  N. 
J.  Law,  499,  97  Atl.  149.  As  was  said  In  the 
last  case  (88  N.  J.  Law,  at  page  500,  97  Atl. 
page  149): 

"The  point  is  material,  for,  if  certiorari  be 
the  only  proper  method  of  review,  it  follows  that 
frivolous  and  nonmeritorious  attempts  to  remove 
the  record,  which  appeal,  as  a  mattec  of  right, 
would  facilitate,  will  be  cut  o£E  by  the  timely 
refusal  of  an  allocatur  in  certiorari." 

And  in  the  same  opinion  the  bar  was  ap- 
prised that  the  court  would  deal  with  appeals 
improperly  brought,  of  Its  own  motion. 

The  appeal  is  dismissed,  but  without  preju- 
dice to  an  application  for  a  certiorari,  which 
would  properly  bring  up  the  proceedings  for 
review,  Including  the  two  orders  not  printed 
in  the  present  case. 


FREEDMAN  v.  FINBBERG. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  5,  1917.) 

Dissenting  (pinion. 

For  majority  opinion,  see  100  Atl.  179. 

WHITE,  J.  I  am  unable  to  agree  with 
the  foregoing  ascertainment  of  the  result  of 
clause  7  in  the  sale  agreement,  which  clause 
provides  that  the  selling  partner  shall.  In 
addition  to  the  "give  or  take"  price  of  $25,- 
000,  receive  all  moneys  which  he  had  in  the 
partnership  business  (the  subject  of  the  sale) 
In  excess  of  the  moneys  In  said  business  be- 
longing to  the  purchasing  partner.  Stripped 
of  confusing  details,  the  case  may,  for  illus- 
tration, be  stated,  in  round  figures  as  fol- 
lows: Freedman  and  Fineberg  are  equal 
partners.  Each  has  put  into  the  business, 
say,  $50,000  in  cash,  and  the  total  assets  thus 
amount  to  $100,000.  Fineberg  then  draws 
out  $25,000,  reducing  the  assets  to  $75,000. 
They  then  agree  to  dissolve,  by  Fineberg  pur- 
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chasing  Freedman's  Interest  at  $25,000,  plus 
such  additional  sum  as  represents  the  excess 
of  Freedman's  money  In  the  huslness  over 
Flneberg's.  As  I  understand  It,  the  majority 
opinion  figures  that  this  excess  is  only  $12,- 
500.     I  think  It  la  $25,000. 

This  would  lead  me  to  an  affirmance  of 
the  conclusions  of  the  learned  Vice  Chancel- 
lor, were  It  not  for  the  fact  that  he  Included 
In  the  amount  to  he  charged  against  Flue- 
berg,  as  withdrawn  by  him,  the  amount  of  a 
$10,500  note  originally  given  for  part  of  the 
Investment  (which  was  lost)  into  a  separate 
enterprise,  the  nature  of  which  Investment, 
whether  it  was  by  the  Ann  or  only  by  Fine- 
berg,  was  the  subject  of  dispute.  The  Vice 
Chancellor  found  that  this  sq?arate  invest- 
ment was  not  a  firm  matter,  but  purely  Flne- 
berg's, and  with  this  I  agree ;  and  this  would 
lead  to  an  affirmance  In  toto,  were  It  not  for 
the  fact  that,  at  the  time  of  the  dissolution 
purchase,  this  note  had  been  actually  talcen 
up  by  the  firm  with  firm  money,  and  by 
clause  4  of  the  purchase  agreement,  as  made 
reciprocal  on  this  point  by  clause  5  thereof, 
It  was  expressly  stipulated  that  the  seller, 
Freedman,  released  the  purchaser,  Flneberg, 
fr<Mn  all  liability  of  whatsoever  description 
upon  or  .by  reason  of  this  particular  note.  In 
which  firm  assets  were  then  Invested  and 
then  belonging  to  the  firm. 

This  view  leads  me  to  the  result  that  Flne- 
berg Is  not  now  chargeable  with  this  note, 
and  that  the  amount  which  he  should  pay 
Fieedman,  In  addition  to  the  $25,000  already 
paid.  Is  $13,895.03,  instead  of  the  $24,390.08 
decreed  (with  a  slight  arithmetical  error  of 
$5)  by  the  Court  of  Chancery. 


CRANE  V.  MAYOR  AND  ALDERMEN  OF 

JERSEY  CITXetal.* 
(Supreme  Court  of  New  Jersey.    Feb.  8,  1917.) 

(SylUihus  hv  «A«  Court.) 

1.  OrFicEBS  ®S372(1) — Chabges  against  Po- 
lice Officer— Tbial. 

The  fact  that  a  superior  officer,  in  whom  the 
law  has  vested  the  authority  to  try  his  aubordi- 
nates  upon  charges  preferred  against  them,  has, 
on  previous  occasions,  reprimanded  or  disciplin- 
ed them  for  delinquencies  in  the  performance  of 
their  duties,  does  not,  per  se,  In  the  absence  of 
a  statutory  mandate  forbidding  it,  disqualify 
such  superior  officer  from  trying  them  on  charg- 
es duly  preferred  against  them. 

2.  Municipal     Cobpobations     <e=»185(5)  — 
Chabge  against  Police  Offickb  —  Tbial 

BEFORE   DiKECTOB  OF  PUBLIC  SAFETY. 

A  director  of  public  safety,  in  a  city  gov- 
erned under  the  provisions  of  the  "Walsh  Act," 
has  the  power,  sitting  alone,  to  try  a  member 
of  the  police  department  on  charges  iireferred 
against  him,  where  the  board  of  commissioners 
have,  by  resolution,  and  in  accordance  with  the 
provisions  of  P.  L.  1915,  p.  494,  amending  sec- 
tion 4  of  P.  L.  1913,  p.  836,  conferred  upon 
such  director  the  judicial  powers  exercised  by 
him. 


3.  Municipal  Cobpobations  <S=»185(12)— Re- 
icovAL  OF  Policeman— Findings  or  Special 
Tbibunal  —  Adiossion  of  Illegal  Evi- 
dence. 
The  admission  of  illegal  testimony,  in  cases 
tried  by  a  special  tribunal,  such  .as  a  city  com- 
mission, will  not  have  the  eSect  to  invalidate 
the  findings  of  that  tribunal,  so  long  as  it  ap- 
pears that  there  is  competent  testimony  in  the 
case  to  support  such  findinss. 

Certiorari  by  Patrick  Crane,  a  member  of 
the  iKtUce  department,  against  the  Mayor 
and  Aldermen  of  Jersey  City  and  others  to 
review  an  order  of  dismissal.  Writ  dis- 
missed, and  proceedings  affirmed. 

Argued  February  term,  1917,  before 
SWAYZE,   MINTURN,   and  KAUSCH,  JJ. 

Harry  Lane,  of  Jersey  City,  for  prosecu- 
tor..  John  Milton,  of  Jersey  City,  for  re- 
spondents. 

KALISCH,  J.  On  the  21st  day  of  October, 
1916,  the  prosecutor,  who  was  a  member  of 
the  Jersey  City  police  department,  was  dis- 
missed from  that  body.  The  ground  of  his 
dismissal  was  conduct  unbecoming  an  officer. 
The  specific  charges  made  against  him  were 
that  on  the  13th  day  of  October,  1915,  while 
on  duty  at  the  Jewett  avenue  stable,  he  was 
ordered  by  Lieutenant  Lynch,  hla  superior 
officer,  to  leave  the  stable  door  open,  where- 
upon the  prosecutor  used  vile  language,  as- 
saulted, and  attempted  to  shoot  Lynch;  that 
on  the  14th  day  of  October,  1915,  the  prose- 
cutor, when  ordered  by  Lieutenant  Lynch  lo 
make  out  a  report  regarding  his  (the  prose- 
cutor's) conduct  the  day  previous,  used  vile 
and  threatening  language  to  the  lieutenant 
and  refused  to  make  out  the  report,  and 
that  such  conduct  was  In  violation  of  rule 
25,  section  34,  of  the  manual  of  the  Jersey 
City  iwlice  force.  The  prosecutor,  on  the 
21st  day  of  October,  1915,  was  put  upon 
trial  before  Frank  Hague,  director  of  de- 
partment of  public  safety.  The  accused  ap- 
peared with  coimsel  and  objected  to  being 
tried  by  the  director  on  two  grounds:  First 
that  the  director  was  disqualified  to  try  the 
cause  because  In  a  letter  written  by  that 
official  to  the  chief  of  police  of  Jersey  City 
he  bad  expressed  an  unfavorable  opinion  on 
the  conduct  of  the  prosecutor  as  a  police 
officer;  secondly,  that  the  director  was  with- 
out Jurisdiction  to  try  the  prosecutor  sitting 
alone.  In  that  the  prosecutor  was  entitled  to 
a  trial  by  the  entire  board  of  dty  commis- 
sioners. These  objections  were  overruled 
by  the  director,  and  the  trial  proceeded. 
Witnesses  were  sworn  and  examined  and 
cross-examined;  the  accused  officer  being  a 
witness  In  his  own  behalf. 

The  letter  which  Is  made  the  basis  of  the 
prosecutor's  claim  that  the  director  was  dis- 
qualified to  try  the  prosecutor  upon  the 
charges  preferred  against  him  was  embodieil 
In  an  order  made  by  the  director  on  the  21st 
day  of  February,  1915,  and  which  order  Is 
designated  as  "General   Order  No.   21."     A 
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part  of  the  letter  which  the  prosecutor  clalniB 
dlsquallfled  the  director  to  sit  In  Judgment 
reads  as  follows: 

"This  man  is  constantly  reporting  sick,  and 
I  am  convinced  that  his  ailments  are  only 
imaginary,  with  the  purpose  of  shirlcing  his  du- 
tin.  I  have  stated  before  In  a  communication 
to  yon  that  I  am  determined  to  driye  such  men 
as  these  out  of  the  department  and  I  only  re- 
aet  that  I  have  not  suflScient  evidence  to  place 
Crane  (the  prosecutor)  before  the  commission- 
ers on  charges,  and  recommend  his  dismissal." 

[1,  2]  Reading  the  entire  letter.  It  becomes 
plain  that  the  director  was  att>mpting  to 
eradicate  an  evil  that  had  grown  np  in  the 
police  department,  namely,  for  some  officers 
to  feign  Illness,  be  relieved  from  duty  on  ac- 
count of  Illness,  and  draw  full  pay.  In  order 
to  stop  this  nefarious  practice,  the  director 
Dsed  plain  and  emphatic  language.  But  It  is 
an  idle  thought  to  entertain  for  a  single  mo- 
ment that  the  director  was  actuated  by  per- 
sonal malice  against  the  men  in  his  depart- 
ment generally,  or  against  the  prosecutor  In 
palrtlcular.  The  ,dlrector  was  manifestly 
actuated  by  a  proper  spirit  of  public  service, 
and  It  was  his  duty  to  protect  the  public 
against  Imposition,  and  to  enforce  proper 
and  strict  discipline  in  the  department  of 
which  he  was  the  head,  and  for  the  proper 
conduct  of  which  he  was  answerable  to  the 
public.  It  Is  further  to  be  observed  that 
what  was  said  by  the  director  In  this  letter, 
written  some  six  months  prior  to  the  happen- 
ing of  the  event,  which  gave  rise  to  the  pres- 
ent charges  has  no  connection  whatever  with 
the  nature  of  the  charges  upon  which  the 
prosecutor  was  tried. 

The  fact  that  a  superior  officer,  in  whom 
the  law  has  vested  the  authority  to  try  his 
subordinates  upon  charges  preferred  against 
them,  has  on  previous  occasions  reprimanded 
or  disciplined  them  for  dellquencles  in  the 
performance  of  their  duties  does  not,  per  se, 
in  the  absence  of  a  statutory  mandate  for- 
bidding it,  disqualify  such  superior  officer 
from  trying  them  on  charges  duly  preferred 
against  them.  As  we  are  unable  to  discover 
any  evidaice  of  bias  or  oppressive  conduct 
on  the  part  of  the  dlre<?tor  in  the  trial  of 
the  prosecutor,  we  are  forced  to  the  conclu- 
sion that  be  was  not  disquallfled  to  inquire 
Into  and  determine  the  truth  of  the  charges 
made  against  the  prosecutor. 

As  to  the  x>olnt  made  by  counsel  for  the 
prosecutor  that  the  director,  sitting  alone, 
was  without  Jurisdiction  to  try  the  accused. 
In  that  the  statute  contemplates  a  trial  by 
the  entire  board  of  city  commissioners,  we 
find  to  be  'without  merit.  Prior  to  the  adop- 
tion of  the  act  of  1&16  (P.  L.  p.  494),  amend- 
ing section  4  of  the  act  of  1913  (P.  V.  p.  836), 
the  law  required  the  entire  board  to  sit 
!n  a  case  like  the  present  Herbert  v. 
Atlantic  City,  87  N.  J.  Law,  98,  93  Atl. 
80.  In  that  case  the  prosecutor  was  a  mem- 
ber of  the  police  department  of  Atlantic 
City,  and  *as  tried  by  the  entire  board  of, 


commissioners,  sitting  as  a  special  tribu- 
nal for  that  purpose.  The  authority  of  the 
board  to  try  the  case  was  objected  to  by  the 
prosecutor  upon  the  ground  that  by  an  ordi- 
nance previously  adopted  by  the  board  the 
power  attempted  to  be  exercised  had  been 
transferred  by  the  board  to  a  single  com- 
missioner— the  director  of  the  department 
of  public  safety.  This  court  held  that,  since 
the  Legislature  vested  the  Judicial  powers  in 
the  board  of  commissioners,  the  latter  could 
not  lawfully  divest  itself  of  such  powers  and 
transfer  them  to  the  director  of  public 
safety. 

Evidently,  in  view  of  the  ruling  of  this 
court  in  that  case,  the  Legislature  amended 
section  4  of  the  act  of  1913,  so  as  to  author- 
ize the  board  of  commissioners  to  distribute 
the  executive,  administrative.  Judicial,  and 
legislative  powers,  authority,  and  duties  in- 
to and  among  five  departments  in  cities  hav- 
ing five  departments,  etc.  This  was  decided 
in  Brennan  t.  Jersey  City,  at  the  June  term, 
1916,  by  this  court  In  an  unreported  opinion. 
In  the  present  case  it  appears  that  the  board 
of  commissioners  by  resolutions  had  con- 
ferred upon  the  director  of  the  departmrait 
of  public  safety  the  Judicial  powers  exer- 
cised by  him. 

It  Is  next  urged  that  the  prosecutor  was 
dismissed  without  sufficient  evidence  to  Jus- 
tify his  dismissal,  and  that  the  conviction 
was  against  the  clear  weight  of  the  evidence. 
An  examination  of  the  evidence  leads  us 
to  the  conclusion  that  the  judgment  pro- 
nounced by  the  commissioner  against  the 
prosecutor  Is'  fully  supported  by  the  prepon- 
derance of  the  credible  testimony  in  the  case. 

[3]  Lastly,  it  Is  insisted  that  the  proceed- 
ing must  be  set  aside  because  Ulegal  testi- 
mony was  admitted  over  objections  of  coun- 
sel for  prosecutor.  The  admission  of  Illegal 
testimony  in  cases  tried  by  a  special  tribunal 
like  the  one  whose  proceedings  we  are  con- 
sidering will  not  have  the  eCFect  to  invalidate 
the  finding  of  the  tribunal,  so  long  as  it  ap- 
pears that  there  is  competent  testimony  In 
the  case  to  support  such  finding.  In  the  pres- 
ent ease,  the  competent  testimony  amply 
supports  the  judgment  of  the  commissioner. 

The  writ  will  be  dismissed,  and  the  pro- 
ceedings affirmed,  with  costs. 


EEESE  V.  STIRES  et  aL 

(Court  of  Chancery  of  New  Jersey.    March  27, 
1917.) 

(Syllatus  hy  the  Court.) 

1.  Descent  ano  DisTWBtrTioN  «=1  — Stat- 
ute—"Descent." 
In  the  law  of  real  estate,  "descent"  means 

hereditary  succession  to  the  title  to  lands  by 

heirs  at  law  on  the  death  of  an  ancestor. 
[Ed.  Note.— For  other  definitions,  see  Words 

and  Phrases,  First  and  Second  Series,  Descent] 
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2.   CUBTBBY  «=9l— DOWIB  *=»1  —  NaTUBB  OF 
EJSTATE— DKSCENT. 

Estates  of  dower  and  curtesy  arise  out  of 
the  marriage  relation  and  become  consummate 
in  wife  and  husband,  respectively,  upon  the 
death  of  the  other  spouse,  but  do  not  descend 
to  those  persons. 
8.  Statutes  ^=»115(3)— StJBJBCX  akd  Titlb— 

CONBTITDTIONAI,  FBOVIBIONS. 

The  act  of  March  3,  1915  (P,  li.  1915,  p. 
61),  entiUed  "An  act  amendatory  of  and  supple- 
mental to  'An  act  directing  the  descent  of  real 
estates,'  approyed  April  16th,  1846,"  which  in 
terms  abolishes  estates  and  interests  of  dower 
and  curtesy,  violates  article  4,  S  7,  pi.  4,  of 
the  Constitution  of  New  Jersey,  which  provides, 
inter  alia,  that  "every  law  shall  embrace  but 
one  object,  and  that  shall  be  expressed  in  the 
title,"  and  is  therefore  null  and  void  so  far  as 
it  abolishes  dower  and  curtesy— as  the  single 
object  expressed  in  the  title  of  the  act  concerns 
only  the  descent  of  real  estates,  and  dower  and 
curtesy  do  not  descend. 

(Additional  Byllahits  Iv  Editorial  Staff.) 

4.  CUBTEST  ®=»1— NATTTBE  OF  ESTATE. 

Tenancy  by  the  "curtesy"  is  where  a  man 
marries  a  woman  seised  of  an  estate  of  inherit- 
ance and  has  by  her  issue  born  alive  which  was 
capable  of  inheriting  her  estate,  in  which  case, 
on  the  death  of  his  wife,  he  holds  the  lands  for 
his  life  as  tenant  by  the  curtesy. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Curtesy.] 

5.  WOBDS  AND  Phbasbs— "Heib  Appabent." 

An  "heir  apparent"  is  the  person  who,  be- 
fore the  death  of  the  ancestor,  is  next  in  line  of 
succession,  if  he  will  be  heir  to  the  ancestor 
whenever  he  dies. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  Heir  Apparent.] 

e:  WoBDs  AND  Phbases  —  "Heib  Pbesdmp- 

tive." 
An  "heir  presumptive"  is  one  who  will  be 
heir  if  the  ancestor  dies  immediately,  but  whose 
right  of  inheritance  may   be   defeated  by  the 
contingency  of  some  nearer  heir  being  bom. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  Heir  Presumptive.] 

Application  by  Mary  A.  S.  Reese  against 
Elizabeth  Stlres  and  others  for  a  decree  of 
sale  In  partition.  Cause  referred  back  to 
special  master  for  findings  and  report. 

J.  I.  Blair  Eeiley,  of  Plillllp8burg,.for  com- 
plainant 

WALKER,  Ch.  This  is  a  partition  suit 
The  special  master  to  whom  the  matter  was 
referred  to  ascertain  and  report  the  right, 
title,  and  Interest  of  the  respective  parties  in 
the  premises  sought  to  be  partitioned,  or  sold 
in  lieu  thereof,  reported,  inter  alia,  as  fol- 
lows: 

"By  virtue  of  the  seventh  section  of  the  act 
of  March  3.  1915  (P.  I*  1915,  p.  65),  the  de- 
fendant John  H.  Hughes,  husband  of  Mary  0. 
Hughes,  has  no  estate  or  interest  as  tenant  by 
the  curtesy  initiate  in  any  part  of  said  prem- 
ises, and  the  defendant  Clara  Lesher,  wife  of 
Franklin  L.  Lesher,  is  not  entitled  to  any  in- 
choate dower  in  any  portion  of  said  premises. 
This  act  took  effect  Jtly  4,  1915,  and  the  ances- 
tress, Louisa  J.  Burd,  died  on  March  7,  1916. 
The  shares  of  the  said  Mary  C.  Hughes  and  of 
the  said  Franklin  L.  Lesher  became  vested  aft- 
er said  act  was  approved,  and  also  after  it  went 


into  effect;  to  whichever  date  the  word  "hereto- 
fore' in  said  section  refers." 

The  proof  attached  to  the  master's  report  is 
that  Mary  0.  Hughes,  one  of  the  heirs  at  law 
of  Louisa  J.  Burd,  who  dies  seised  intestate 
of  the  premises  in  question,  is  married  to  the 
defendant  John  H.  Hughes;  the  record  bdng 
silent  as  to  whether  or  not  they  have  had 
issue.  John  H.  Hughes  has  a  contingent  es- 
tate in  remainder  in  the  share  and  Interest 
of  his  wife  in  the  lands,  if  there  has  been  no 
issue  born  alive,  or,  if  there  has  been,  then  a 
vested  estate  in  remainder,  known  to  our  law 
as  an  inchoate  right  of  curtesy  (Hackensack 
Trust  Co.  V.  Tracy,  86  N,  J.  Eq.  301.  99  AtL 
846) ;  and  Clara  Lesher  has  aa  inchoate  right 
of  dower  in  the  share  of  lands  of  which  her 
husband  is  seised,  unless  the  act  of  the  Leg- 
islature referred  to  by  the  master  is  constitn- 
tional. 

[1,  2]  The  solicitor  of  the  complainant  has 
presented  a  draft  of  a  decree  for  sale— the 
master  having  reported  that  the  lands  and 
premises  are  so  situate  that  a  partition  thwe- 
of  cannot  be  made  without  great  prejudice  to 
the  owners  of  the  same— included  In  which  is 
a  form  of  adjudication  tliat: 

"By  virtue  of  the  seventh  section  of  the  act 
of  March  3,  1915  (P.  L.  1915,  p.  65),  the  defend- 
ant John  H.  Hughes,  husband  of  Mary  C. 
Hughes,  has  no  estate  or  interest  by  the  cur- 
tesy initiate  in  any  part  of  said  premises ;  and 
the  defendant  Clara  Lesher,  wife  of  Franklin 
L.  Lesher,  is  not  entitled  to  any  inchoate  right 
of  dower  in  any  portion  of  said  premises,"  and 
has  moved  the  coMrt  to  make  the  decree. 

This  motion  raises  the  question  of  the  con- 
stitutionality of  section  7  of  the  act  of  March 

3,  1915  (P.  L.  1915,  p.  65),  which  in  terms 
abolishes  dower  and  curtesy  in  this  staW, 
saving  vested  interests,  which  would  be  saved 
without*  such  provision.  Hackensack  Trust 
Co.  Y.  Tracy,  supra;  In  re  Alexander,  53  N. 
J.  Ea.  96,  30  Atl.  817. 

The  title  of  the  act  referred  to  is  as  fol- 
lows: 

"An  act  amendatory  of  and  supplemental  to 
an  act  entitled  'An  act  directing  the  descent  of 
real  estates,'  approved  April  sixteenth,  eighteen 
hundred  and  forty-six." 

And  in  section  7  It  Is  provided: 
"The  estates  and  interests  of  dower,  and  rieht 
of  dower  and  curtesy  be  and  the  same  are  abol- 
ished hereby;  provided,  however,  that  nothing 
in  this  act  shall  affect  any  of  such  estates  or 
interests  which  may  have  become  vested  hereto- 
fore." 

The  Constitution  of  New  Jersey,  in  article 

4,  {  7,  pi.  4,  provides,  inter  alia: 

"To  avoid  improper  influences  which  may  re- 
sult from  intermixing  In  one  and  the  same  art 
such  things  as  have  no  proper  relation  to  each 
other,  every  law  shall  embrace  but  one  object, 
and  that  shall  be  expressed  in  the  title." 

The  single  object  expressed  In  act  of  1915 
(P.  L.  1915,  p.  61)  is  to  direct  the  "descent" 
of  real  estates. 

In  2  Bl.  Com.  201,  the  learned  commentator 
defines  "descent"  as  follows: 
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'Descent,  or  hereditary  succession,  is  the  title 
whereby  a  man  on  the  death  of  his  ancestor  ac- 
quires his  estates  b;  right  of  representation,  as 
his  heir  at  law.  An  heir  therefore  is  he  upon 
whom  the  law  casts  the  estate  immediately  on 
the  death  of  the  ancestor ;  and  an  estate  so  de- 
Kendine  to  the  heir,  is  in  law  called  the  inher- 
itance. 

And  the  rules  of  the  common  law  gorem 
the  descent  of  real  estates  In  New  Jersey  tso 
far  as  they  have  not  been  changed  by  stat- 
ute. Pidler  V.  Higglns,  21  N.  J.  Eq.  138.  At 
the  common  law,  when  the  husband  of  a 
woman  was  -eeised  of  an  estate  of  inherit- 
ance and  died,  the  wife  had  the  third  part 
of  all  the  lands  and  tenements  whereof  he 
was  seised  at  any  time  during  coyerture,  to 
hold  for  the  term  of  her  natural  life.  2  Bl. 
Com.  129.  Our  act  makes  this  same  provi- 
sion.   (3omp.  Stat  p.  2043,  i  1. 

[4]  Tenancy  by  the  "curtesy"  Is  where  a 
man  marries  a  woman  seised  of  an  estate  of 
Inheritance  and  has  by  her  issue  bom  alive 
which  was  capable  of  Inheriting  her  estate. 
Id  this  case,  on  the  death  of  bis  wife,  he 
holds  the  lands  for  his  life  as  tenant  by  the 
curtesy.  2  Bl.  Ck>m.  126 ;  Eacl^ensack  Trust 
Co.  V.  Tracy,  supra. 

[3,8,6]  These  estates  of  dower  and  cur- 
tesy, it  will  be  observed,  arls*  out  of  the 
marriage  relation  and  become  consummate 
In  wife  and  husband,  respectively,  upon  the 
death  of  the  other  spouse;  but  they  cannot 
be  said  to  have  descended  to  those  persons. 
They  become  inchoate  and  are  vested  In 
interest  during  the  lifetime  of  the  ultimate 
beneficiary — the  widow  or  tenant  in  dower. 
Not  so  in  the  case  of  lands  descended,  for 
no  one  can  be  beir  at  law  to  a  living  person. 
Before  the  death  of  the  ancestor,  the  person 
.who  is  next  in  the  line  of  succession  is  call- 
ed an  "heir  apparent"  If  he  be  heir  to  the 
ancestor  whenever  he  happens  to  die,  and 
"heir  presumptive"  if  the  ancestor  sihould  die 
immediately  but  whose  right  of  inheritance 
may  be  defeated  by  the  contingency  of  some 
Dearer  heir  being  born.    2  Bl.  Com.  208. 

•Descent,"  in  Whart.  Lex.  (12th  Ed.  1916), 
Is  defined  as  the  hereditary  succession  of 
property  vested  in  a  person  by  the  operation 
of  law,  1.  e.,  by  bis  rlpht  of  representation 
as  heir  at  law.  "Descent,"  in  Bouv.  Diet 
(Rawle's  Rev.),  is  defined  as,  to  pass  by  suc- 
cession ;  as  when  the  title  vests  by  operation 
of  law  in  the  beirs  immediately  upon  the 
death  of  the  ancestor.  Husband  and  wife 
are  not  the  heirsi  of  their  deceased  spouses. 
We  say  a  man  died  leaving  him  surviving 
his  widow.  A.,  and  bis  heirs  at  law,  B.,  C, 
and  D.  And  we  say  that  a  woman  died 
leaving  her  surviving  her  husband,  F.,  and 
her  heirs  at  law,  6.,  H.,  and  I. 

Our  statute  directing  descent  of  real 
estates  provides  as  to  who  Bhall  take  the 
lands  of  persons  dying  Intestate.  This  stat- 
ute does  not  pretend  to  legislate  with  refer- 
SDoe  to  dower  and  curtesy  except  to  declare, 
in  several  sections,  that  nothing  contained 
In  the  act  shall  be  construed  or  taken  to  bar 
or  injure  those  rights.    See  Comp.  Stat  p. 


191T,  «  6v  11,  amended  by  P.  L.  1915,  p.  61, 
also  section  13.  Other  sections  make  no 
such  reservation;  yet  of  course,  the  lands 
descend  as  provided  in  those  sections  of  the 
act  sul)ject  to  estates  in  dower  and  by  the 
curtesy,  which  doubtless  need  no  saving 
clauses  whatever. 

Dower  has  been  the  subject  of  legislation 
in  this  state,  but  only  under  an  act  with  an 
appropriate  title  relating  to  that  particu- 
lar species  of  property.  See  the  act  relative 
to  dower.  Comp.  Stat  p.  2043.  We  have  no 
statute  dealing  with  an  estate  by  the  curtesy. 
If  that  species  of  property  were  to  be  the  sub- 
ject of  legislation,  I  apprehend  that  it  could 
be  affected  only  by  an  act  relating  to  It 
alone,  and,  having  an  appropriate  title,  one 
that  would  come  wltMn  article  4,  {  7,  pi.  4, 
of  the  Constitution,  which  provides  that  the 
object  shall  be  expressed  in  the  title. 

If  dower  and  curtesy  can  be  abolished  un- 
der the  title  of  an  act  directing  the  descent 
of  real  estates — such  descent  being  the  only 
object  expressed  In  the  title — It  would  seem 
to  me  that  such  abolition  would  extend  to 
dower  and  curtesy  In  estates  descended  only, 
and  not  to  those  devised  by  last  will  and 
testament;  and  that,  to  abolish  dower  and 
curtesy  in  lands  devised,  a  supplement  would 
have  to  be  passed  to  the  act  concerning  wills 
(Comp.  Stat.  p.  5861),  that  is,  assuming  that 
the  abolition  of  dower  and  curtesy  can  be 
accomplished  by  legislation  under  such  tl- 
aes. 

In  my  opinion,  however,  the  seventh  sec- 
tion of  the  act  of  1916  (P.  L.  1915,  p.  65) 
is  unconstitutloual  and  void  because  not 
within  the  title  of  the  act.  Legislation  re- 
specting dower  and  curtesy,  which  arise  out 
of  the  marriage  relation  and  vest  in  the  rel- 
icts of  deceased  spouses,  and  which  do  not 
descend  as  to  an  heir  at  law,  cannot  in  my 
Judgment,  be  constitutionally  included  in  an 
act  whose  object  Is  the  direction  of  the  de- 
scent of  real  estates.  The  very  words  of  the 
constitutional  provision  that  "every  law  shall 
embrace  but  one  object,  and  that  shaU  be 
expressed  in  the  title,"  plainly  forbid  the 
legislation  attempted  in  section  7  of  the  act 
under  review.  I  deem  it  unnecessary  to  cite 
any  of  the  numerous  cases  in  our  state  which 
have  construed  statutes  .with  reference  to 
the  constitutional  provision  above  mentioned. 
Nor  is  it  necessary  to  cite  the  decisions  to 
the  effect  that  an  unconstitutlonal  provi- 
sion in  an  act  will  be  excised,  and  the  rest 
of  the  act  upheld,  if  what  remains  is  the 
primary  object  of  the  legislation.  The  act 
under  review  in  section  6  legislates  with 
reference  to  its  primary  object,  namely,  the 
descent  of  real  estates — the  only  object  ex- 
pressed in  its  title.  The  seventh  section  Is 
alien  to  its  objedt  and  cannot  constitution- 
ally, be  made  one  of  its  subjects.  This  sec- 
tion is  opposed  to  the  organic  law  and  Is, 
consequently,   null   and  void. 

This  cause  must  be  referred  bade  to  the 
special  master  to  ascertain  and  report  whetii' 
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er  any  heir  has  been  bora  alive  to  Mr.  and 
Mre.  Hughes,  so  that  It  may  be  ascertained 
whether  the  husband's  Interest  In  his  wife's 
bhare  of  the  lands  Is  one  of  contingent  re- 
mainder or  vested  remainder  (inchoate  right 
of  curtesy) ;  also,  to  ascertain  whether 
Frank  Sletor,  the  husband  of  Alice  Sletor, 
deceased,  Is  still  alive,  for,  if  he  is,  he  is 
entitled  to  an  estate  by  the  curtesy  In  the 
share  of  the  lands  which  descended  to  their 
son  John  I*  Sletor,  as  to 'which  there  was 
no  report.  As  to  the  Inchoate  right  of  dower 
of  Clara  Lesher,  no  further  report  is  needed, 
as  by  the  fact  of  her  marriage  to  Franklin 
I*  Lesher  she  has  that  right  owing  to  the  In- 
vaUdlty  of  section  7,  P.  L.  1916,  pp.  61,  66. 


BELMONT  LAND  ASS'N  OF  BOROUGH 
OF  GARFIELD  v  ALS.YOR  AND  COUNCIL 
OF   BOROUGH    OF    GARFIELD. 

(Supreme  Court  of  New  Jersey.    Sept.  17, 1917.) 
(SifllabuM  hv  the  Court.) 

1.  MUNICIPAI,  COBPOEATIONS  «=»451— ASSESS- 
MENT FOR  Sidewalk— Resolution. 

Under  the  General  Borough  Act  (1  Comp.  St. 
1910,  p.  223),  an  asses-sment  for  the  cost  of 
sidewalks  is  to  be  made  by  resolution  of  the 
common  council,  on  the  lands  fronting  on  the 
street  along  which  the  sidewalks  are  laid,  and 
not  by  commissioners  of  assessment  appointed 
to  determine  the  damages  and  benefits  arising 
from  the  improvement  of  public  streets. 

2.  Eminent  Domain  <S=9233  —  Public  Im- 
provement—Assessment  OF  Benefits. 

Commissioners  of  assessment,  in  considering 
the  benefits  to  be  assessed  against  the  landowner 
for  the  grading  and  improvement  of  a  public 
street  in  a  borough,  are  required  to  consider 
and  report  the  damages  which  a  landowner  may 
suffer  because  of  the  improvement,  as  well  as 
benefits  which  may  accrue  therefrom. 

3.  Municipal  Corpobations  €=»280(1)  — 
Street  Improvement  Ordinance— Form. 

Every  ordinance  for  making  street  improve- 
ments, must  be  preceded  by  the  petition  required 
under  section  53  of  the  Borough  Act  (1  Comp. 
St.  1910,  p.  260). 

On  rule  by  the  Belmont  Land  Association 
of  the  Borough  of  Garfield  against  the  May- 
or and  Council  of  the  Borough  of  Garfield 
to  show  cause  why  a  writ  of  certiorari 
Should  not  be  allowed  to  review  two  ordi- 
nances and  all  assessment  proceedings  there- 
tinder.    Writ  allowed. 

Argued  June  term,  1917,  before  SWAYZE, 
BERGEN,  and  BLACK,  JJ. 

Addison  Ely,  of  Rutherford,  for  prosecu- 
tor. Joseph  Letferts,  of  Passaic,  for  re- 
spondent. 

BERGEN,  J.  The  prosecutor  holds  a  rule 
to  show  cause  why  a  writ  of  certiorari 
should  not  be  allowed  to  review  two  ordi- 
nances adopted  by  the  respondent  and  all 
proceedings  thereunder,  including  the  report 
of  the  assessment  against  the  prosecutor  for 
beneflts,  and  the  order  of  the  respondent 
confinning   the  same,   relating  to   the   im- 


provement of  Dewey  street,  In  the  borou^ 
of  Garfield,  between  Palisade  avenue  and 
Chestnut  street.  The  Improvements  were 
made  under  separate  ordinances;  one  provid- 
ing for  the  grading  of  the  street  and  the 
construction  of  a  cement  gutter  and  curb 
on  each  side  of  the  street,  and  the  other 
for  the  construction  of  a  cement  sidewalk 
on  both  sides  of  Dewey  street  between  the 
same  points.  The  entire  work  was  let  un- 
der one  contract,  and  beneflts  assessed  in  a 
single  report.  The  proceedings  are  so  re- 
plete with  errors  from  start  to  finish  that 
the  respondent  does  not  undertake  to  Justi- 
fy them  prior  to  the  assessment  report,  bat 
relies  upon  section  92  of  the  Borough  Act 
(Comp.  Stat  p.  275),  which  provides  that  no 
certiorari  shall  be  allowed  to  set  aside  an 
ordinance  for  any  improvement  after  a  con- 
tract therefor  shall  have  been  awarded,  nor  to 
review  any  assessment  after  30  days  diall 
have  elapsed  from  its  confirmation. 

This  testimony  shows  that  the  requisite 
number  of  re&ldent  freeholders  did  not  sign 
the  petition  for  the  improvement;  the  stat- 
ute providing  that  such  an  ordinance  sball 
be  precede<^  by  an  application  in  writing 
for  the  improvement  signed  by  at  least  ten 
freeholders  of  the  borough  residing  therein; 
that  no  such  notice,  as  the  law  requires,  re- 
lating to  the  sidewalk  ordinance  was-  gtveo 
the  landowner,  nor  was  be  afforded  an  op- 
portunity to  do  the  work  if  he  desired ;  that 
the  advertisement  for  bidders  for  the  con- 
tract was  not  published  in  Bergen  county, 
where  the  improvement  was  to  be  made,  but 
in  newspapers  in  Passaic  county;  that  the 
minutes  of  the  council  do  not  show  that  the 
ordinances  were  adopted  by  a  majority  vote: 
and  that  the  defendant  had  no  actual  notice 
of  the  proceedings  until  after  the  work  was 
flnlshod.  Whether  under  these  circumstanc- 
es the  statutory  limitations  upon  the  power 
of  this  court  to  exercise  the  right  to  Issue 
its  prerogative  writ  is  reasonable,  it  is  not 
necessary  to  determine,  for  this  matter  can 
be  disposed  of  on  other  grounds.  In  the  con- 
sideration of  which  we  assume  that  the  or- 
dinances are  nonassallable,  leaving  that 
question  open  to  the  prosecutor  on  final 
hearing. 

[1-3]  As  to  the  sidewalk  assessment  we 
think  the  writ  should  go,  because  for  want  of 
proper  notice  to  the  prosecutor  no  assessment 
can  lawfully  be  laid  against  It  In  the  present 
pixDceedlngs.  Section  00  of  the  Boroogli 
Act  (Comp.  Stat.  p.  258)  provides  that  any 
ordinance  providing  for  the  construction  of 
sidewalks  "shall  provide  for  allowing  the 
owner  or  owners  of  the  lands  in  front  of 
which  said  sidewalks  may  be  so  constructed 
•  •  •  at  least  thirty  days'  time  in  which 
to  perform  the  work  required  thereby,  and 
that  written  notice  of  the  required  work  b* 
sent  to  such  owners  by  mall,  if  their  post 
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office  address  be  known ;  If  not  known,  then 
by  posting  such  notice  on  the  premises  af- 
fected thereby,"  or  by  personal  service  If 
the  owner  be  a  resident.  No  such  notice 
was  given  In  either  of  the  methods  pre- 
scribed by  the  statute,  and  the  ordinance 
does  not  make  the  provision  the  statute  re- 
quires. The  next  section  of  the  act — sec- 
tion 61 — ^provides  that  If  the  owner  shall 
fall  to  do  the  work  within  the  30  days,  the 
municipality  may  do  It  and  assess  the  cost, 
by  resolution,  upon  the  property  and  certify 
the  same  to  the  borough  clerk,  who  shall 
deliver  It  to  the  borough  collector,  and  he 
shall  enter  It  In  a  book  to  be  called  "Side- 
walk Assessments,"  from  which  time  It  shall 
become  a  Hen  upon  the  premises.  It  thus 
appears  that  the  commissioners  of  assess- 
ment have  no  authority  to  assess  for  the 
cost  of  sidewalks,  the  entire  cost  of  which 
is  to  be  assessed  by  the  common  council  on 
the  property  along  which  it  is  laid,  and  it  Is 
distinct  from  the  grading  of  the  street  for 
the  reception  of  the  sidewalk;  the  question 
of  damages  and  benefits  from  change  of 
grade  being  adjusted  In  proceedings  relating 
to  the  establishment  and  resultant  Improve- 
ment of  the  grade  of  the  street.  Under  the 
statute  the  borough  has  no  power  to  deprive 
the  landowner  of  his  right  to  make  the  re- 
quired Improvement,  nor  had  the  commls- 
doners  of  assessment  any  authority  to  make 
the  assessment  for  the  cost  of  the  sidewalk, 
for  the  Legislature  has  provided  another 
method. 

We  are  also  of  opinion  that  prosecutor  is 
entitled  to  a  writ  to  review  the  assessment 
for  grading.  The  grading  required  a  cut  In 
front  of  prosecutor's  property  which  placed 
the  level  of  its  property  at  one  point  seven 
feet  above  the  street,  and  the  testimony  tends 
to  show  that  this  was  a  damage,  yet  the  com- 
missioners apimrently  did  not  take  Into  ac- 
count the  question  of  damages.  In  addition  to 
this,  the  testimony  shows  that  there  is  some 
ground  for  presecutor's  complaint  that  it  was 
Improperly  assessed  because  of  the  elevation 
of  its  land,  and  that  it  was  unfair  to  put  the 
greater  part  of  the  cost  of  the  grading  on  the 
lands  along  Dewey  street  Immediately  In  front 
of  the  Improvement,  while  the  entire  street 
was  benefited  by  the  change  of  the  grade.  It 
also  appears  that  the  assessment  Includes  the 
cost  of  the  sidewalk,  and  that  in  ascertaining 
the  cost  of  the  Improvement  upon  which  the 
assessment  was  based  no  distinction  was  made 
between  the  different  Items  Of  cost 

We  think  the  applicant  for  this  writ  has 
presented  a  sufficiently  debatable  question  to 
justify  the  allowance  of  the  writ,  and  In  view 
of  the  want  of  a  required  petition  before  the 
ordinance  was  adopted,  which'  seems  to  be 
necessary  to  give  the  common  council  Juris- 
diction to  pass  the  ordinances,  we  think  the 
writs  should  extend  to  a  review  of  the  legali- 
ty of  the  ordinances. 


This  is  a  proceeding  to  take  prosecutor's 
property,  for  money  Is  property,  against  its 
consent,  by  means  of  a  void  ordinance  adopt- 
ed without  observing  one  of  the  conditions  of 
the  delegated  power,  and  the  Legislature  nev- 
er intended  to  put  such  ultra  vires  action  be- 
yond the  power  of  this  court  to  review,  simply 
because  a  contract  has  been  awarded  based  ui>- 
on  it,  and,  if  it  did,  then  a  constitutional  ques- 
tion is  presented  of  sufficient  importance  to 
warrant  solemn  argument.  The  ordinance 
must  be  one  which  the  council  had  the  power 
to  adopt  if  the  bar  of  the  statute  Is  to  oper- 
ate, and,  where  the  council  falls  to  pursue 
the  provisions  of  the  legislative  delegation  of 
power  and  acts  without  Jurisdiction,  It  Is  be- 
yond the  power  of  the  lawmaker  to  arrest  the 
power  of  review  by  certiorari.  Traphagen  v. 
West  Hoboken,  39  N.  J.  Law,  232. 

The  only  other  point  raised  by  the  defend- 
ant is  that  under  the  statute  no  certiorari 
shall  be  allowed  to  review  an  assessment  for 
a  street  Improvement  after  30  days  shall 
have  elapsed  from  the  date  of  the  confirma- 
tion. The  prosecutor  liad  no  notice  of  the  im- 
provement until  after  it  was  completed,  and 
its  first  notice  was  information  of  a  meeting 
of  the  commissioners  of  assessment  whose  re- 
port was  confirmed  November  14,  1916,  and 
on  December  12,  1916,  within  30  days  after 
the  confirmation,  it  applied  for  a  writ  of  cer- 
tiorari and  was  allowed  this  rule  to  show 
cause.    This  we  deem  suffident. 

The  prosecutor  will  be  allowed  writs  of 
certiorari  to  review  both  ordinances,  and  all 
proceedings  thereunder,  including  the  assess- 
ments, based  thereon. 


In  re  SHRBVE  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  14,  1917.) 

(SyXlabut  hy  <k«  OovrtJ 

1.  Intants  €=»40— Sale  of  Land— Confibma- 

TION. 

When  a  sale  of  lands  of  adults  in  given  cir- 
cumstances would  be  confirmed,  a  gale  of  in- 
fants' lands,  in  like  circumstances,  should  be 
confirmed. 

2.  Infants  «=92— Rights  of  Infants— Pbo- 
tection  bt  coukt. 

Infants'  rights  are  not  superior  to  those  of 
adults;  the  difference  between  the  two  classes 
of  persons  is  that  the  rights  of  Infants  must  be 
protected  by  the  court,  while  adults  must  pro- 
tect their  own  interests. 

3.  Infants  €=>2— Rights— Supebiob  Rights 
OF  Adults. 

The  superior  equities  of  adults  are  not  to  be 
defeated  because  the  adversary  parties  are  in- 
fants. 

Appeal  from  Court  of  Chancery. 

In  the  matter  of  the  application  of  Rebecca 
H.  Shreve  and  Lucy  E.  Sbreve,  for  sale  of 
lands  limited  over,  etc.  From  an  order  con- 
firming sale  made,  the  guardian  ad  litem  of 
infant  remaindermen  appeals.    Affirmed. 


«=3For  otber  cases  see  same  topio  and  KBY-NUHBBR  In  all  Key-Numbsred  Dlseats  and  Indexas 
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Chancellor  Walker  orally  announced  the 
following  opinion  in  the  Court  of  Chancery: 

On  July  28,  1913,  an  order  was  made  to  sell 
certain  lands  in  the  city  of  Trenton  limited  over, 
etc.,  at  public  or  private  sale  in  fee,  for  not  less 
than  ?56,200,  subject  to  a  mortgage  of  $5,000. 
On  February  23,  1916,  the  master  who  was  or-' 
dered  to  make  the  sale  reported  that  be  had 
secured  the  St.  Regis  Corporation  to  purchase 
the  real  estate  in  the  order  described,  subject 
to  the  mortgage  of  $5,000,  at  private  sale  for 
the  sum  of  $58,400,  $1,000  having  been  paid  to 
the  master  upon  the  acceptance  of  the  offer  and 
the  balance  of  $57,400  to  be  paid  in  lawful  mon- 
ey upon  the  delivery  of  a  proper  deed,  provided 
that  the  sale  should  be  confirmed  by  the  court; 
the  $1,000  to  be  returned  in  the  event  of  non- 
confirmation.  The  offer  to  purchase  was  made 
pursuant  to  the  terms  of  a  certain  agreement,  in 
writing,  dated  .July  11,  1914,  between  Rebecca 
H.  Shreve  and  Lucy  E.  Shreve,  life  tenants  of 
the  premises,  and  Lucy  B.  Shreve,  guardian  of 
Dorothy  I.  and  E.  Mercer  Shreve,  infant  re- 
maindermen, and  certain  other  contingent  re- 
maindermen of  the  first  part,  and  the  St  Regis 
Corporation  of  the  second  part.  The  agreement, 
among  other  things,  recited  that  upon  its  signing 
the  St.  Regis  Corporation  would  deposit  in  the 
Broad  Street  National  Bank  of  Trenton,  in  the 
names  of  W.  Henry  Elfreth  and  Ellis  L.  Pier- 
son,  trustees,  the  sum  of  $1,600  to  secure  the 
payment  of  Clifford  A.  Wortbington,  a  real  es- 
tate broker,  commissions  claimed  by  him  for  the 
sale  of  the  premises  in  question.  The  time  of 
conveyance  under  the  agreement  was  to  be  July 
1,  1916.  Of  course,  this  agreement  did  not  obli- 
gate the  infants.  It  is  because  their  estate  in 
the  premises  could  only  be  sold  by  sanction  of 
this  court  that  these  proceedings  were  instituted. 

On  July  11,  1914,  an  indenture  of  lease  was 
entered  into  between  Rebecca  H.  Shreve  and 
Lucy  E.  Shreve,  the  life  tenants,  and  Lucy  E. 
Shreve,  guardian  of  Dorothy  L  and  E.  Mercer 
Shreve,  infant  remaindermen,  and  the  other 
contingent  remaindermen  of  the  first  part,  and 
the  St.  Regis  Corporation  of  the  second  part, 
wherein  the  premises  in  question  were  demised 
to  the  party  of  the  second  part  for  the  sum  of 
$3,250  per  annum,  for  the  term  of  five  years, 
payment  to  be  made  solely  to  Rebecca  H. 
Shreve  if  she  should  live  throughout  the  term, 
and,  in  the  event  of  her  death,  then  to  Lucy  E. 
Shreve  for  the  balance  of  the  term,  and,  in  the 
event  of  the  death  of  both  during  the  term,  then 
to  a  certain  attorney  for  the  persons  entitled 
to  receive  the  same.  By  the  terms  of  the  lease 
the  party  of  the  second  part  was  to  pay  all  tax- 
es, water  rents,  and  municipal  assessments ; 
keep  the  buildings  insured  against  loss  by  fire; 
make  all  necessary  repairs  to  the  demised  prem- 
ises ;  the  leases  then  in  existence  between  Re- 
becca H.  Shreve  and  the  tenants  of  rooms,  of- 
fices, and  stores  in  the  building  were  assigned  to 
the  party  of  the  second  part,  together  with  rents 
reserved  therein ;  the_  party  of  the  second  part 
at  its  own  expense  might  make  alterations,  im- 
provements, and  additions  to  the  demised  prem- 
ises, and  tear  down  all  or  any  portion  of  the 
buildings  then  or  subsequently  on  the  premises 
and  erect  other  buildings  in  their  place,  upon 
certain  conditions  set  out. 

On  April  8,  1916,  an  order  was  made  on  ap- 
plication of  the  solicitor  of  the  St.  Regis  Cor- 
poration that  the  other  parties  in  interest  show 
cause  why  the  report  of  the  special  master 
should  not  be  ratified  and  confirmed  and  the 
master  directed  to  execute  a  good  and  suflScient 
deed  to  the  purchaser  upon  its  compliance  with 
the  terms  of  the  sale.  On  the  return  day  con- 
firmation was  resisted  by  Robert  H.  McAdams, 
guardian  ad  litem  of  the  infants,  Dorothy  Ins- 
keep  and  Edwin  Mercer  Shreve.  An  order  was 
maiifi  that  testimony  be  taken,  which  was  done, 
and  the  matter  is  bow  before  the  court  on  the 


question  as  to  whether  or  not  the  sale  shall  be 
confirmed. 

The  ground  of  objection  to  the  sale  is  that  the 
property  has  appreciated  in  value  between  the 
time  that  the  order  for  sale  was  made  and  the 
time  of  the  hearing,  and  that  the  interests  of 
the  infants  no  longer  require  a  sale  of  the  prop- 
erty. 

The  petitioners,  Rebecca  H.  Shreve  and  Lucy 
E.  Shreve,  are  the  owners  of  successive  lite  es- 
tates in  the  property,  and  the  infant  remsinder- 
men,  who  are  the  children  of  Lucy  B.  Shreve 
and  grandchildren  of  Rebecca  H.  Shreve,  are 
entirely  dependent  for  their  support,  mainte- 
nance, and  education  on  the  income  derived 
from  the  property  in  question  and  a  small  in- 
come derived  from  another  property  in  River- 
ton.  The  net  income  derived  from  the  Shreve 
building  (the  premises  in  question)  when  the  or- 
der for  sale  was  made  was  eight  hundred  odd 
dollars  per  annum,  which,  together  with  the  in- 
come derived  from  the  other  property,  was  in- 
suScient  for  the  proper  support  and  mainte- 
nance of  the  parties  dependent  on  it,  to  saj 
nothing  of  the  education  of  the  minors.  The 
building,  which  was  used  for  office  purposes,  was 
unsuitable,  and  its  value  was  constantly  di- 
minishing, and  its  carrying  expenses  constantly 
increasing.  The  land  on  which  it  stood  was 
worth,  apparently,  $1,200  per  front  foot,  and 
the  building  was  of  comparatively  little  valnc. 
The  difference  between  the  income  of  5  per  cent 
on  the  proposed  selling  price  and  the  net  income 
derived  from  the  property  at  that  time,  it  ap- 
peared, would  equal  any  reasonably  anticipated 
increase  in  value  of  the  property.  The  confir- 
mation of  the  master's  report,  and  the  order  for 
sale  of  the  premises  at  the  price  proposed,  was 
an  adjudication  of  the  adequacy  of  the  price  and 
of  the  advisability  of  the  sale  at  the  time  it  was 
entered.  As  title  was  not  to  be  passed  imme- 
diately upon  the  making  of  the  agreement  above 
mentioned,  the  scheme  of  the  lease  was  adopt- 
ed, the  rental  being  fixed  at  5  per  cent  of  the 
gross  sale  price,  namely,  $66,000;  that  is  to 
say.  $58,400  to  be  paid  to  the  owners  of  the  fee, 
$1,600  to  be  deposited  to  cover  Mr.  Worthing- 
ton's  commissions,  and  $5,000,  the  amount  of 
the  mortgage  on  the  premises,  making  $65,000  in 
all.  By  order  of  July  18,  1914,  a  modification 
was  made  to  the  order  for  sale  so  as  to  permit 
of  it  free  of  the  mortgage  and  for  a  payment 
of  $10,000  in  cash  and  the  balance  in  a  pnr- 
chase-money  mortgage.  The  St  Regis  Corpora- 
tion went  into  possession  almost  immediately 
after  the  execution  of  the  agreement  and  lease, 
and  has  paid  the  taxes  and  the  rent  and  im- 
proved the  property  (a  motion  picture  theater! 
at  considerable  cost,  approximately  $11,500  by 
cash  outlav  and  an  indebtedness  incurred  of 
some  $16,000. 

[1-3]  The  ground  of  objection  to  the  confirma- 
tion of  the  sale  is,  as  already  stated,  that  the 
land  has  increased  in  value  since  the  making 
of  the  order  to  sell,  and  real  estate  agents  have 
testified  that  that  increase  has  been  about  SlOO 
per  front  foot  or  $5,100  in  all.  There  can  be 
no  doubt  that  if  we  were  dealing  with  adults 
alone  in  this  case,  the  sale  ought  to  be  confirm- 
ed, and  the  mere  presence  of  infants  ought  not 
to  defeat  it.  It  is  not  disputed  but  that  the 
order  for  sale  was  properly  made ;  that  is,  based 
upon  a  proper  showing.  In  reliance  upon  that 
order  the  St.  Regis  Corporation  has  gone  into 
possession  and  improved  the  property  by  ex- 
penditure of  a  considerable  sum  of  money  and 
the  incurring  of  considerable  liability,  and  jt  is 
therefore  quite  apparent  that  it  would  be  ruin- 
ous to  it  if  the  sale  were  not  confirmed.  Those 
who  are  sui  juris  have  rights  against  infants: 
in  fact  I  do  not  understand  that  infants'  rights 
are  superior  to  those  of  adults,  only  that  the 
rights  of  infants  must  be  protected  by  the 
courts,  while  those  of  adqlts  must  be  looked  aft- 
er by  themselves.  It  is  for  this  reason  that 
whenever  infants  are  present  a  guardian  is  ap- 
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pointed  for  tbem,  which  was  done  in  this  case, 
and  these  infants  have  had  their  day  in  court. 
If  the  sale  had  been  reported  and  confirmed  im- 
mediately upon  its  authorization,  the  infants' 
situation  would  be  the  same  now  as  then,  and, 
it  appears,  will  continue  the  same  for  years,  for 
they  cannot  come  into  possession  until  the  ter- 
mination of  the  particular  estates  upon  the 
death  of  their  grandmother  and  mother,  and 
this  only  upon  surviving  both  of  them.  During 
the  lifetime  of  the  grandmother  she  has  the  en- 
tire income,  and  upon  her  death,  the  mother  sur- 
viving, she  will  have  it,  and  upon  the  death  of 
both,  the  infants  will  possess  the  estate,  if  liv- 
ing, while  they  have  no  present  legal  interest 
in  the  income  from  the  property,  the  testimony 
shows  that  their  support,  maintenance,  and  edu- 
cation are  derived  from  it  and  the  other  small 
property  of  the  Shreve  estate,  and  that  they  are 
and  have  been  beneficiaries  of  the  income  deriv- 
ed under  the  agreement,  which  increases  that  in- 
come approximately  fourfold  from  what  it  had 
been  previously.  The  agreement  and  lease  were 
executed  in  reliance  upon  the  lessee  ultimately 
acquiring  the  property  under  these  proceedings, 
and  to  defeat  that  expectation  now  would  do  far 
greater  injustice  to  the  St.  Regis  Corporation 
than  confirmation  of  the  sale  would  do  the 
Shreve  children.  On  any  theory  of  balancing 
equities  the  case  is  with  the  former.  I  do  not 
understand  that  the  company's  equities  are  to 
b«  defeated  because  the  adversary  parties  are 
infants. 

In  my  opinion,  the  sale  shoutd  be  confirmed, 
and  that  will  be  done.  The  terms  of  the  order 
will  be  settled  on  application. 

Bills  Ii.  Pierson,  of  Trenton,  for  appellant 
Scott  Scammell,  of  Trenton,  for  respondent 

PER  CURIAM.  The  order  appealed  from 
will  be  afBrmed,  for  the  reasons  stated  In  the 
opinion  filed  In  the  court  below  by  the  chan- 
cellor. 


STATE  T,  LEHIGH  VALLEY  R.  00.  et  al. 
(Supreme  Court  of  New  Jersey.    Aug.  14, 1817.) 

(Syllains  &v  the  Court.) 

1.  Homicide  €=>82 — Corpobations  —  Cbim- 

INAL    LlABIUtTT— MaNBLAUOHTEB. 

A  corporation  aggregate  may  be  held  crimi- 
nally for  manslaughter. 

2.  Indictment  and  Infobmation  «=»14(K1)— 
Quashing— Gbounds. 

An  indictment  in  the  statutory  form  charg- 
ing a  corporation  aggregate  with  manslaughter 
will  not  be  quashed  for  failure  to  specify  wheth- 
er voluntary  or  involuntary  mauslaughter  is 
meant. 

(Additional  Bvllaiut  Iv  Editorial  Staff.) 

3.  Inmotment  and  Infobmation  «=9l37(l)— 
Vauditt— Biix  of  Pabticulaks. 

An  indictment  otherwise  valid  will  not  be 
quashed  because  the  bill  of  particulars  is  di- 
rected to  one  only  of  several  defendants,  al- 
though some  motion  depending  on  the  bill  may 
properly  be  raised  at  the  trial. 

4.  Indictment  and  Information  €=>137(6)— 
Motion  to  Quash— Discretion. 

A  motion  to  quash  an  indictment  is  address- 
ed to  the  court's  discretion,  which  ought  not  to 
be  exercised  when  injustice  may  result  to  the 
state  and  where  a  refusal  to  exercise  it  deprives 
defeadants  of  no  substantial  rights,  since  ques- 
tion can  t>e  raised  at  trial. 

The  Lehigh  Valley  Railroad  Company  and 
others  were  indicted  for  manslaughter,  and 


they  move  to  quash  the  Indictment  Motion 
to  quash  denied,  and  record  remitted  for 
trial. 

Argued  June  term,  1917,  before  SWAYZE, 
BERGEN,    and    BLACK,   JJ. 

Gilbert  Collins  and  Llndley  M.  Garrison, 
both  of  Jersey  City,  for  the  motion.  John 
P.  Drewen,  Jr.,  of  Jersey  City  (Robert  S. 
Hudspeth,  of  Jersey  City,  on  the  brief),  for 
the  State. 

SWAYZE,  J.  [1]  It  has  long  been  settled 
in  this  state  that  a  corporation  aggregate 
may  in  a  proper  case  be  held  criminally  for 
acts  of  malfeasance  as  .well  as  for  nonfea- 
sance. State  V.  Morris  and  Ezzex  Railroad 
Co.,  23  N.  J.  Law,  360;  State  v.  Passalo 
County  Agricultural  Society,  54  N.  J.  Law, 
260,  23  Atl.  680.  So  well  settled  Is  the  gen- 
eral rule  that  in  the  later  cases  it  has  not 
been  even  questioned.  State  v.  Erie  Railroad 
Co.,  83  N.  J.  Law,  231,  84  AU.  698;  Id.,  84 
N.  J.  Law,  661,  87  Atl.  141,  46  L.  R.  A.  (N. 
S.)  117 ;  State  v.  Lehigh  Valley  Railroad  Co., 
89  N.  J.  Law,  48,  97  Att.  786 ;  Id.,  90  N.  J. 
Law,  340,  100  Atl.  167.  Notwithstanding 
these  decisions.  It  Is  now  argued  that  a  cor- 
poration aggregate  cannot  be  held  criminally 
for  manslaughter. 

We  need  not  consider  whether  the  modifi- 
cation of  the  common  law  by  our  decisions 
is  to  be  Justified  by  logical  argument;  it 
is  confessedly  a  departure  at  least  from  the 
broad  language  In  .which  the  earlier  defini- 
tions were  stated,  and  a  departure  made  nec- 
essary by  changed  conditions  If  the  criminal 
law  was  not  to  be  set  at  naught  In  many 
cases  by  contriving  that  the  criminal 
act  should  be  In  law  the  act  of  a  corporation. 
The  modem  rule,  as  well  as  the  reasons  for 
It,  were  so  well  stated  by  Chief  Justice 
Green,  in  the  earliest  case  above  dted,  that 
his  opinion  may  fairly  be  said  to  be  the  clas- 
sical Judicial  deliverance  on  the  subject.  The 
Chief  Justice  recognized  that  there  were 
certain  crimes,  for  example,  perjury,  of 
which  a  corporation  cannot  in  the  nature  of 
things  be  guilty ;  that  there  are  other'crlmes, 
for  example,  treason  and  murder,  for  .which 
the  only  punishment  Imposed  by  law  cannot 
be  Infilcted  upon  a  corporation;  he  added, 
however,  without  any  specific  Illustration 
that  a  corporation  could  not  be  liable  for 
any  crime  of  which  a  corrupt  intent  or  mains 
animus  is  an  essential  ingredient.  We  need 
not  consider  what  crimes  may  be  included 
under  the  last  exception.  It  is  enough  to  say 
that  the  case  Is  an  authority  which  we  are 
not  at  liberty  to  question,  and  would  not 
question  if  we  might,  for  the  proposition  that 
a  corporation  aggregate  may  be  held  crim- 
inally for  criminal  acts  of  misfeasance  or 
nonfeasance  unless  there  is  something  in 
the  nature  of  the  crime,  the  character  of  the 
punishment  prescribed  therefor,  or  the  es- 
sential ingredients  of  the  crime,  which  makes 
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It  Impossible  for  a  corporation  to  be  held. 
Involuntary  manslaughter  does  not  come 
within  any  of  these  exceptions.  It  may  be 
the  result  of  negligence  merely,  and  arise 
out  of  mere  nonfeasance.  That  a  corpora- 
tion may  be  guilty  of  negligence  Is  now 
elementary ;  that  It  could  be  held  criminally 
for  nonfeasance  was  settled  by  numerous 
precedents  cited  by  the  Chief  Justice  (23  N. 
J.  Law,  at  pages  364,  365).  We  think  of  no 
reason  .why  it  should  not  be  held  for  the 
criminal  consequences  of  Its  negligence  or  Its 
nonfeasance.  There  is  nothing  In  the  pun- 
ishment prescribed  which  malies  It  Im- 
possible to  punish  a  corporation.  Section 
109  of  the  Crimes  Act  (2  Comp.  St  1910,  p. 
1781)  prescribes  in  the  alternative  a  fine  of 
$1,0()0  or  Imprisonment  not  exceeding  ten 
years,  or  both.  Clearly,  a  corporation  may 
be  punished  by  way  of  fine.  The  punishment 
Is  prescribed  only  for  persons,  but  by  sec- 
tion 9  of  the  act  relative  to  statutes  (4  Comp. 
St  1910,  p.  4972)  the  word  "person"  is  declar- 
ed to  include  bodies  corporate  (artificial  per- 
sons) as  well  as  individuals  (natural  persons), 
and  the  same  provision  in  a  somewhat  dif- 
ferent form  ai^>ear8  in  section  220  of  the 
Crimes  Act  (2  Comp.  St  1910,  p.  1813). 

It  Is  argued  that  the  essential  ingredients 
of  manslaughter  malie  It  Impossible  to  hold 
a  corporation  therefor.  The  crime  was  a 
felony  at  common  law,  and  some  of  the  old 
authorities  define  homicide  as  the  killing  of 
one  human  being  by  suaother  human  being; 
that  manslaughter  was  a  felony  at  common 
law  Is  not  to  the  point,  since  "the  distinction 
between  felonies  and  misdemeanors  is  not 
observed  in  our  criminal  code."  Jackson  v. 
State,  49  N.  J.  Law,  252,  9  Ati.  740;-  Brown 
V.  State,  62  N.  J,  Law,  666,  at  page  695,  42 
Atl.  811.  Although  it  may  be  necessary  in 
applying  some  of  the  old  legal  rales  to  our 
Jurisprudence  to  regard  certain  crimes  called 
by  our  statute  misdemeanors,  as  the  equiv- 
alent of  felonies  for  the  application  of  com- 
mon-law rules,  that  necessity  is  one  of  termi- 
nology only ;  otherwise,  there  is  now  in  this 
state  no  essential  distinction  between  the 
two  grades  of  offense  known  to  the  common 
law.  We  are  unable  to  attribute  to  the  an- 
cient classification  of  manslaughter  as  4 
felony  the  force  In  our  modern  Jurisprudence 
which  counsel   dalm  for  It 

As  to  the  definition  of  homicide  cited  by 
counsel,  it  is  enough  to  say  that  authorities 
of  equal  eminence  define  -it  differently. 
Blackstone,  for  example,  in  the  passage  cited 
in  the  brief  (4  BL  Com.  188),  defines  felonious 
homicide  as  "the  killing  of  a  human  crea- 
ture, of  any  age  or  sex,  without  Justification 
or  excuse."  He  then  adds  by  way  of  Illustra- 
tion: "This  may  be  done  either  by  killing 
one's  self,  or  another  man."  Blackstone  does 
not  say  that  these  are  the  only  cases  of  fe- 
lonious homicide ;  as  far  as  his  text  goes,  the 
case  of  Involuntary  manslaughter  by  a  corpo- 
ration aggregate  is  not  excluded,  and  is  with- 
in the  words  of  his  definition.    But  if  we 


assume,  as  is  probably  the  fact,  that  Black-  { 
stone  did  not  have  In  mind  the  case  of  In- 
voluntary manslaughter  by  a  corporation  ag- 
gregate as  a  possible  case  of  felonious  homi- 
cide, nevertheless,  his  illustration  of  saldde 
as  a  felonious  homicide  shows  that  the  def- 
inition relied  upon  (killing  of  one  human 
being  by  another  human  being)  is  inaccurate. 
We  need  not  Italicize  the  word  "another"  to 
show  the  conflict 

[2}  We  do  not  forget  that  voluntary  man- 
slaughter Involves  ingredients  quite  different 
from    those   involved   in   Involuntary  man- 
slaughter.    The  indictment  Is  In  statutory      j 
form.    Under  the  statute  there  Is  no  differ-      | 
ence  between  an  indictment  for  voluntary,      ' 
and    an   Indictment    for   Involuntary,   man-      I 
slaughter,  and  a  defendant  may  be  convicted 
of  either.    State  v.  Thomas,  65  N.  J.  Law,  598, 
48  Atl.  1007.     If  his  constituUonal  right  to 
be  informed  of  the  nature  and  catise  of  the 
accusation  were  not  sufficiently  protected  by      j 
the  form   of   Indictment   prescribed  by  the 
statute,  the  objection  Is  not  available  to  the      j 
present  defendant,  who  has  been  furnished      I 
with  a  bill  of  particulars  showing  that  the 
charge  relied  npon  is  that  of  involuntary 
manslaughter.  I 

We  have  examined  the  authorities  In  other 
Jurisdictions    to  which  we   were   referred,      j 
The  decision  of  People  v.  Rochester  Railway      1 
&  Ught  Co.,  195  N.  X.  102,  88  N.  E.  22,  21 
L.  R.  A,  (N.  S.)  998,  133  Am.  St.  Rep.  770, 
reported  with  note,  16  Ann.  Cas.  837,  was 
based  entirely  upon  the  construction  of  the 
exact  language  of  the  Penal  Code,  which  de-      ' 
fined  homicide  as  "the  killing  of  one  human      i 
being  by  the  act,  procurement  or  omlssioo  of 
another,"  and  the  court  necessarily,  we  think, 
held' that  "another"  meant  "another  human      I 
being."    But  Judge  Hlscock,  now  the  emioent      ' 
Chief  Judge,  who  spoke  for  the  court  was 
at  some  pains  to  show  that  there  was  noth- 
ing essentially  Incongruous  In  holding  a  cor- 
poration aggregate  criminally  liable  for  man- 
slaughter.   The  case  Is  a  good  illustration  of 
the  way  in  which  the  proper  growth  and  de- 
velopment of  the  law  can  be  prevented  by      j 
the  hard  and  fast  language  of  a  statute,  and      I 
of  the  advantage  of  our  own  system  by  which 
the  way  Is  open  for  a  court  to  do  Justice  by 
the  proper  application  of  legal  principles. 

The  case  of  Commonwealth  v.  Illinois  On- 
tral  Railroad  C6.,  152  Ky.  320, 153  S.  W.  459. 
46  L.  R.  A.  (N.  S.)  844,  Ann.  Cas.  1915B,  617, 
rests  on  the  inaccurate  definition  of  homi- 
cide to  .which  we  have  already  referred. 

The  case  of  Reglna  v.  (3teat  Western 
Laundry  Co.,  13  Man.  66,  rests  chiefly  on 
the  absence  of  precedeat  We  cannot  avoid 
the  feeling  that  the  learned  Judge  attributed 
too  much  Importance  to  this  lack.  We  think 
the  true  questioti  is  whether  the  Indictment 
is  in  harmony  with  established  legal  prinol- 
ples,  as  we  think  it  Is ;  we  are  not  troubled 
by  the  fact  that  the  case  Is  one  of  first  im- 
pression In  New  Jersey. 

[3, 4]  It  Is  urged  that  the  Indictment  should 
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at  least  be  quashed  as  to  all  the  defendants 
except  the  L^lgb  Valley  Railroad  Company, 
since  the  bill  of  particulars  la  directed  at  that 
defendant  only.  An  indictment  otherwise  val- 
id cannot  be  vitiated  by  the  bill  of  particu- 
lars, although  some  motion  depending  on 
the  latter  may  properly  be  raised  at  the 
trial.  Moreover,  a  motion  to  quash  Is  ad- 
dressed to  oar  discretion.  State  v.  Pisanlel- 
lo,  88  N.  J.  Law,  262,  96  Atl.  89.  That  dis- 
cretion ought  not  to  l>e  exercised  In  a  case 
like  this  where  injustice  may  be  done  thereby 
to  the  state  and  .where  the  refusal  to  exer- 
cise it  depcives  the  defendants  of  no  substan- 
tial rights,  since  the  question  can  be  raised 
at  the  trial. 

The  motion  to  quash  is  denied.  Let  the 
record  be  remitted  to  the  Hudson  quarter  ses- 
sions for  trial. 


HEILEMANN  v.  CLOWNET. 
(Supreme  Court  of  New  Jersey.    Feb.  20, 1917.) 

(SyTlaliit  hv  ihe  Court.) 

1.  PBOcrss  <S=>135  —  Service  or  SrincoNS  — 
SunnctENCY  of  Eictubn. 

A  return  that  a  summons  was  served  by 
leaving  it  at  defendant's  "residence"  ia  insuffi- 
cient. 

2.  Pbocess  «=s>78  —  Sebvice  of  Sxtmmons  — 

SUFnCIENCY. 

A  Bummons  is  not  lawfully  served  by  slip- 
ping a  copy  thereof  under  the  locked  entrance 
door  of  a  building  leading  into  a  hall,  which 
is  used  to  communicate  both  with  a  business 
establisbment  and  a  stairway  to  defendant's 
suite  of  apartments,  shut  oS  by  its  own  entrance 
door. 

3.  Qdabs— Sebtick  of  SoiuioNB  on  Defend- 
ant's Son. 

Whether  such  summons  could  be  lawfully 
served  by  delivery  to  defendant's  son,  living 
with  her  in  said  apartment  and  about  to  enter 
the  building  from  the  street,  quiere. 

4.  Pbocess  e=s>l28  —  Sebvice  of  Suiimonb  — 
Betuen  Day— Statute. 

The  abolition  of  a  return  day  in  the  sum- 
mons brought  about  by  the  practice  act  of  1912, 
and  the  requirement  that  summons  shall  be  serv- 
ed "forthwith"  (P.  L.  1912,  p.  408),  have  done 
away  with  the  practice  of  enlarging  the  return 
day  in  cases  when  prompt  service  cannot  be 
made  or  defective  service  has  been  made,  but 
have  not  deprived  plaintiffs  of  the  right  to  have 
lawful  service  made  on  defendants  on  the  same 

Srinciples  that  led  to  an  extension  of  the  return 
ay  under  the  former  practice. 

Action  by  Henry  H.  Hellemann  against  Han- 
nah M.  Clowney.  On  rule  to  show  cause  why 
service  of  summons  should  not  be  set  aside 
and  cross-motion  to  i)ermlt  issue  and  service 
of  new  summons.  Motion  to  quash  denied, 
and  rule  entered  for  a  new  summons  or  re- 
service  of  the  old  summons 

Argued  February  term,  1917,  before  GAE- 
RISON,  PAKKHB,.and  BERGEN,  JJ. 

Garrison  ft  Voorhees,  of  Atlantic  City,  for 
plaintiff.  Clarence  L.  Cole,  of  Atlantic  City 
(Lee  F.  Washington,  of  Atlantic  City,  on  the 
brief),  for  respondent 


PARKER,  J.  The  requirement  of  the  stat- 
ute of  1903  was  that  a  copy  of  the  summons 
"shall  be  served  on  the  defendant  in  person 
at  least  two  days  before  Its  return,  or  left  at 
his  usual  place  of  abode  at  least  six  days  be- 
fore Its  return."  Practice  Act  1903,  {  62; 
Comp.  Stat  p.  4007.  By  an  amendment  of 
1912  (Pamph.  L.  p.  468),  no  doubt  in  view  of 
the  practice  act  of  that  year,  and  the  rules 
and  forms  accompanying  the  same,  wherein 
return  days  are  eliminated  from  writs  of 
summons,  the  words  "at  least  two  (or  six) 
days  before  Its  return"  are  struck  out  and 
the  clause  reads: 

"A  copy  whereof  shall  be  served  on  the  defend- 
ant in  person,  or  left  at  his  usual  place  of 
abode.  Said  service  shall  be  made  forthwith 
after  the  process  is  delivered  to  the  sheriff  or 
other  officer  for  service." 

No  personal  service  was  made,  and  the 
question  is  whether  there  was  valid  substitut- 
ed service. 

The  points  made  by  defendant  are  these: 
(1)  That  the  return  falls  to  state  that  service 
was  made  "at"  the  defendant's  "usual  place 
of  abode."  (2)  That  such  service  was  not  In 
fact  made.  (3)  That  return  was  not  made 
within  legal  time. 

The  testimony  shows  that  at  the  time  of 
the  attempted  service  defendant  lived  at  167 
St.  James  place,  Atlantic  City,  In  a  building 
which  has  a  business  front  on  the  elevated 
boardwalk,  and  an  entrance  door  opening  on 
an  inclined  ramp  leading  from  the  street  level 
of  St.  James  place  to  the  Iwardwalk.  The 
basement  of  the  building,  on  the  street  level, 
was  used  as  a  workshop  and  storeroom  by  a 
rolling  chair  concern ;  the  main  floor,  opening 
on  the  boardwalk  and  the  ramp,  as  the  place 
of  business  of  the  same  concern;  and  the 
floor  above,  reached  by  the  doorway  on  St 
James  place  through  a  ball  connecting  with 
the  rolling  chair  office  and  up  a  stairway  sep- 
arate from  the  rolling  chair  office,  as  the 
living  apartments  of  the  defendant  and  her 
family.  No  one  else  lived  in  the  building. 
The  evidence  satisfies  us  that  this  apartment 
was  her  "usual  place  of  abode"  in  the  con- 
tomplation  of  the  statute.  She  bad  no  other 
place  of  abode,  although  at  this  period  much 
of  her  time  was  spent  at  a  local  hospital  in 
attendance  on  a  sick  son.  At  the  time  when 
the  sheriffs  deputy  appeared  with  the  sum- 
mons, there  was  no  one  in  the  living  apart- 
ments, and  the  side  door  on  St  James  place 
was  locked.  Another  son  of  defendant,  nam- 
ed Frank  Clowney,  who  had  Just  finished 
bathing  In  the  ocean,  was  returning  to  the 
apartment  in  his  wet  tmthing  clothes  when 
the  sheriff's  officer,  learning  his  Identity, 
asked  for  his  mother  and  was  told  she  was 
not  at  home.  The  officer  tried  to  hand  Clown- 
ey the  papers  outside  the  building,  but  he  re- 
fused them,  and  the  officer  put  the  papers  un- 
der the  side  door  opening  on  the  ramp. 
Clowney,  according  to  his  testimony,  tried  to 
enter  by  that  door  after  the  officer  had  gone. 
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and  found  It  locked.  No  one  answering  the 
bell,  be  obtained  access  through  the  basement 
and  thence  to  the  hall  and  so  upstairs.  Later 
on  he  picked  up  the  paper  and  gave  It  to  his 
mother's  attorney  without  showing  it  to  her. 
The  return  was  not  made  until  over  a  month 
alter  the  attempted  service,  and  several  days 
after  the  depositions  were  taken  under  this 
rule.    It  reads  as  follows: 

"Duly  served  within  summons  and  complaint 
August  21st,  1916,  on  the  defendant,  Hannah 
M.  Clowney,  at  167  St.  James  place,  Atlantic 
City,  New  Jersey,  the  defendant  locking  herself 
in  the  house,  and  refused  to  receive  the  writ, 
and  the  son,  who  is  above  the  age  of  fourteen, 
also  refusing  to  receive  the  writ,  I  placed  a 
copy  under  the  door,  in  the  presence  of  the  said 
son;  the  place  service  was  made  was  the  resi- 
dence of  the  defendant  at  the  time  service  was 
made." 

[1,2]  It  is  quite  clear  that  the  return  is 
defective  in  falling  to  state  that  service  was 
made  at  defendant's  usual  place  of  abode. 
Mygatt  V.  Coe,  63  N.  J.  Law,  510,  44  Atl.  198. 

Assuming  that  the  return  may  be  amended 
to  conform  to  the  facts,  the  question  whether 
service  was  actually  made  "at"  defendant's 
"usual  place  of  abode"  presents  more  difficul- 
ty. The  point  mainly  urged  is  that  the  word 
"at"  is  not  satisfied  by  placing  the  writ  under 
the  locked  entrance  door  of  a  baUway  leading 
either  to  a  business  establishment  on  the  one 
hand  or,  on  the  other,  to  a  stairway  In  turn 
leading  to  defendant's  apartment  which  had 
its  own  door,  also  locked.  If  the  building 
had  contained  several  apartments,  occupied 
by  several  families,  and  the  writ  had  been 
slipped  under  the  front  door  of  a  common 
hallway.  It  could  not  be  claimed  that  effec- 
tive service  was  made ;  nor  In  all  probability 
if  it  were  handed  to  an  attendant  at  the  gen- 
eral entrance.  Fitzgerald  v.  Salentine,  10 
Mete.  (Mass.)  436.  In  the  case  at  bar,  the 
writ  might  well  have  been  picked  up  by  some 
employ^  of  the  rolling  cliair  concern  using 
that  doorway,  and  never  have  reached  its 
destination  at  all.  We  think  the  point  is 
well  taken. 

In  80  ruling,  we  do  not  wish  to  l>e  undet^ 
stood  as  sanctioning  the  practice  of  slipping 
a  writ  under  a  door,  or  tossing  it  into  an 
open  window,  or  otherwise  physically  "leav- 
ing" it  at  defendant's  usual  place  of  abode 
without  delivering  it  to  some  person  thereat 
While  not  deciding  the  point,  we  know  of  no 
case  in  which  such  practice  has  been  recog- 
nized in  the  absence  of  a  statute  permitting 
the  affixing  of  the  writ  to  the  front  door,  or 
the  like.  The  universal  practice  in  this  state 
has  been  to  deliver  it  on  the  premises  to 
some  member  of  defendant's  family  who  la 
sui  Juris.  This  is  the  express  requirement  of 
the  Justice  Court  Act  and  IMstrlct  Court  Act 
Comp.  Stat  p.  1966,  §  45;  Comp.  Stat.  p. 
2985,  {  16. 

[3,  4)  These  considerations  make  it  unnec- 
essary to  dispose  of  the  question  whether  the 
return  was  made  in  time,  but  they  do  not 


lead  to  a  quashing  of  the  writ  The  statute 
of  limitations  has  run,  and  where  a  plaintiff 
In  good  faith  has  begun  an  action  within 
time,  and  has  failed  to  bring  defendant  Into 
court  because  of  mistake  or  default  l^  the 
officer  charged  by  law  with  the  duty  of  serv- 
ing the  summons,  the  court  should  save  the 
right  of  action  if  It  can  be  done  without 
working  manifest  injustice.  Two  methods 
are  open:  (1)  To  order  a  new  summons  to 
issue  under  section  63  of  the  Practice  Act  of 
1903,  which  may  be  done  even  after  the  limi- 
tation has  expired  (Mut.  Ben.  Life  Ins.  Ca 
V.  Rowand,  26  N.  J.  Eq.  389,  reversed  on  an- 
other point  27  N.  J.  Eq.  604) ;  or  to  direct 
new  service  of  the  original  summons  under 
a  practice  analogous  to  enlarging  the  return 
day  (Stellmacher  ▼.  Eloepplng,  36  N.  J.  Law, 
176 ;  McCracken  v.  Richardson,  46  N.  J.  Law, 
50 ;  County  v.  Borax  Co.,  68  N.  J.  Law,  273, 
275,  63  Atl.  386 ;  Walnut  v.  Newton.  82  N.  J. 
Law,  290,  293,  82  AU.  317). 

The  abolition  of  a  formal  return  day,  ao 
important  function  of  which  was  to  fix  the 
time  when  declaration  must  be  filed  so  as  to 
require  defendant  to  plead  in  a  specified  time 
thereafter,  and  the  substitution  of  provi- 
sions that  the  complaint  shall  be  annexed  to 
the  summons  and  that  defendant  answer 
within  twenty  days  after  service  on  htm  of 
complaint  and  summons,  and  the  new  re- 
quirement that  the  aheriff  shall  serve  tb^ 
papers  "forthwith,"  or  within  a  reasonable 
time  after  their  receipt,  were  never  intended 
to  abrogate  the  principle  underlying  the 
practice  of  extending  the  return  day  that 
plaintiff  should  not  lose  his  action  began  io 
good  season,  by  delay  or  error  of  the  sheriff 
In  getting  the  defendant  Into  court  So  that, 
while  the  necessity  of  extending  the  return 
day  Is  eliminated,  there  is  no  reason  why 
proper  service  of  the  original  summons 
should  not  now  be  rnade,  and  the  paper  talc- 
en  from  the  files  for  ^that  purpose,  or  a  new 
summons  issued  under  section  53  of  the  Prac- 
tice Act.  Either  method  Is  lawful,  but  the 
former  seems  to  us  the  preferable  one. 

The  motion  to  quash  will  be  denied,  bat 
without  costs,  and  a  rule  may  be  entered  for 
a  new  summons  or  reservlce  of  the  old  sum- 
mons. 


BENJAMIN  &  JOHNES  v.  BRABBAN. 
(Supreme  Court  of  New  Jersey.    June  25, 1917.) 

(SyOabua  Iv  t^e  Court.) 
1.  Limitation  or  Actions  ®=»34(1) — Masteb 

AND  SeKVANT  ®=941&— WoBKMEN's  COMPEt- 
8ATI0N  ACT  —  ClAIlf  FOB  COMPENSATIOK  — 
TiMK— RBVIEW. 

A  claim  for  compensation  under  the  ^'ork- 
men's  Compensation  Act  (P.  L.  1911,  p.  134) 
is  barred  by  the  lapse  of  one  year  from  the  date 
of  the  accident,  unless  a  petition  is  filed  or  <i 
agreement  for  compensation  payable  under  the 
act  is  reached  within  such  time.  Neither  tlie 
payment  by  the  employer  of  the  physician's  bill 
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for  attendance  durlnj;  the  first  two  weeks  of  dis- 
ability, nor  an  agreement  that  there  shall  be  "no 
compensation,"  can  properly  be  called  an  agree- 
ment such  as  may  be  reviewed  by  the  court  of 
common  pleas,  under  the  authority  of  paragraph 
21  of  the  act,  on  the  ground  that  the  incapacity 
of  the  injured  employ^  has  subsequently  increas- 
ed or  diminished. 
2.  Masteb  and  Sxbvart  «s>419— Wobeubr's 

COUFERSATIOR  AOT  —  ADJUDICATION  —  KK- 

OPENiNO  Case. 
A  case  under  the  Workmen's  Ckimpensation 
Act,  solemnly  adjudicated  on  a  petition  and 
agreed  statement  of  facts,  should  not  be  re- 
opened for  the  purpose  of  allowing  a  party  to 
make  a  new  and  distinct  case. 

Certiorari  to  Court  of  Common  Pleas,  Es- 
sex Co«mty. 

Certiorari  hy  Benjamin  &  Jotmes,  employ- 
er, to  review  a  judgment  on  tbe  second 
amended  petition  of  Florence  A.  Brabban, 
employe,  awarding  ber  a  certain  amount  a 
week  as  compensation.    Reversed. 

Argued  June  term,  1917,  before  SWATZE, 
BEBGEN,  and  BLACK,  JJ. 

M.  Casewell  Heine,  of  Newark,  for  pros- 
ecutor. Wilbur  A.  Helsley,  of  Newark,'  for 
defendant. 

SWAYZE,  J.  Blorence  M.  Brabban  was 
Injured  on  May  1,  1913,  while  In  the  employ 
of  Benjamin  8c  Jobnes.  On  April  30,  1915, 
nearly  two  years  afterward,  she  filed  a  pe- 
tition In  the  Essex  common  pleas  setting  np 
that  there  was  a  dispute  between  her  and  the 
present  prosecutor  concerning  her  claim  for 
compensation,  and  praying  that  that  dispute 
might  be  determined  In  accordance  with  the 
act.  To  this  petltl<Mi  an  answer  was  filed 
claiming  that  ber  right  was  barred  by  the 
lapse  of  the  year  allowed  by  the  statute,  and 
obvloasly  this  defense  was  valid.  Thereupon, 
on  June  16,  1915,  she  filed  an  amended  peti- 
tion In  wbld>  She  stated  that  about  two 
weeks  after  the  accident  an  agreement  was 
entered  into  between  her  and  the  prosecutor 
by  which  it  was  understood  and  agreed  "that 
the  petitioner  should  receive  no  compensa- 
tion for  the  Injury  which  she  sustained  by 
reason  of  the  fact  that  she  had  returned  to 
her  employment  on  the  sixteenth  day  after 
the  occurrence";  that  In  November,  1914, 
she  discovered  that  her  Incapacity  had  In- 
creased, and  she  therefore  requested  the 
court  to  review  the  agreement,  and  to  ad- 
Judge  compensation  to  her  under  the  act. 
This  petition  came  on  for  hearing  upon  an 
agree<l  state  of  facts,  whldi  recited  that  on 
the  sixteenth  day  after  the  accident  she  re- 
turned to  work,  and  on  the  same  day  had  a 
conversation  with  one  of  the  members  of 
the  respondent  corporation,  during  which 
she  asked  for  compensation,  and  was  told 
that  as  she  bad  returned  shortly  after  the 
lapse  of  two  weeks  she  was  entitled  to  no 
compensation  under  the  law,  but  was  advis- 
ed to  see  a  lawyer;  that  she  consulted  coun- 
sel, and  was  advised  that  she  could  recover 
nothing ;  that  she  again  saw  the  same  mem- 


ber of  the  respondent  corporation  and  told 
him  that  she  acquiesced  In  his  interpretation 
of  the  law,  and  said  that  she  was  satisfied 
that  she  was  entitled  to  no  compensation, 
and  If  satisfactory  to  the  respondent  would 
continue  to  work  there;  and  that  she  did  so 
continue  working  until  the  month  of  Novem- 
ber, 1914.  The  Judge  held,  on  this  state  of 
facts,  that  he  could  find  no  agreement  such 
as  contemplated  by  the  language  of  the  last 
paragraph  of  section  21  or  the  last  para- 
graph of  section  23,  and  that  the  petition 
would  be  dismissed. 

On  November  13,  1916,  Miss  Brabban  filed 
a  second  amended  petition.  In  which  she  re* 
dted  that  two  weeks  after  the  accident  aa 
agreement  was  entered  Into  between  her  and 
the  prosecutor,  in  which  it  was  agreed  that 
the  prosecutor  should  pay  or  reimburse  be; 
for  the  amount  she  bad  become  indebted  to 
a  physician  for  medical  attendance  made 
necessary  by  the  accident.  The  petition 
states  that  more  than  one  year  had  elapsed 
since  the  agreement  became  operative;  that 
the  statement  In  her  former  petition  that  It 
was  agreed  that  she  should  receive  no  com- 
pensation for  the  injury  was  made  by  in- 
advertence and  mistake,  and  without  the 
knowledge  of  the  petitioner  (although  It  was 
sworn  to).  She  prayed  that  the  agreement 
be  reviewed.  Thereupon  the  jndge  set  aside 
his  former  Judgment,  reheard  the  case,  held 
that  the  agreement  to  pay  the  physician's 
bill  was  an  agreement  for  compensation,  and 
that  he  had  the  right  to  review  it  He  did 
review  it,  and  awarded  her  $5.50  a  week  for 
400  weeks. 

[1,2]  Obviously,  she  could  not  recover  un- 
der any  of  these  petitions  as  an  original  pe- 
tition for  compensation  under  the  act,  for 
they  were  all  filed  more  than  a  year  after 
the  injury.  The  only  ground  on  which  the 
proceedings  can  I>e  sustained  is  that  there 
bad  been  an  agreement  for  compensation  be- 
tween the  parties  within  a  year  after  the 
accident,  and  that  this  agreement  might  be 
reviewed  under  section  21  of  the  act  on  the 
ground  that  her  Incapacity  had  increased. 
T?he  difficulty  with  this  clahn  of  the  petition- 
er Is  that  it  is  necessary  that  there  shotdd 
have  been  an  agreement  upon  the  "compen- 
sation payable  under  the  act,"  which  shall 
be  subject  to  diminution  as  well  as  to  in- 
crease. The  payment  of  the  physician's  bill 
required  no  agreement,  as  the  present  pros- 
ecutor was  under  an  obligation  to  pay  that 
bill  under  section  14  of  the  statute,  without 
any  agreement.  It  is  very  doubtful,  we 
think,  whether  the  opinion  of  the  learned 
Judge  of  the  common  pleas  that  the  physi- 
cian's bill  was  compensation  is  sound,  but 
whether  so  or  not  the  payment  of  the  physi- 
cian's bill  required  no  agreement,  and  would 
not  be  subject  to  review;  it  is  only  where 
tliere  Is  an  agreement  that  there  can  be  a 
review    after  the  year    and  a  case    where 


^s>For  other  esMs  *e«  same  topic  and  KBT-NUMBER  In  all  K«7-Number«d  Dtgeeti  aOd  Indexes 
103  A.— 44 


Digitized  by 


Google 


690 


103  ATLANTIC  KBPORTBR 


(N.J. 


there  is  an  agreement  is  contrasted  by  the 
statute  with  a  case  where  there  is  n  dispute. 
The  provision  Is  dearly  not  applicable  to  a 
case  like  this.  To  call  an  agreement  that 
there  should  be  "no  compensation"  an  agree- 
ment for  compensation  under  the  act  Is  a 
mere  perversion  of  language. 

Force  is  added  to  this  view  by  the  very 
fact  stated  in  the  first  amended  petition  that 
the  agreement  was  that  the  petitioner  should 
receive  no  compensation  for  the  injury  which 
she  bad  sustained  by  reason  of  the  fact  that 
she  had  returned  to  her  employment  on  the 
sixteenth  day  after  the  injury.  Obviously, 
the  petitioner  then  had  In  mind  the  provi- 
sions of  section  13  of  the  act  that  no  com- 
pensation should  be  allowed  for  the  first 
two  weeks  after  the  injury  is  received,  and 
as  the  trial  Judge  said  In  his  original  opin- 
ion, the  statement  of  facts  which  was  agreed 
upon  showed  that  there  was  no  agreement 
such  as  was  contemplated  by  sections  21  and 
23.  His  adjudication  on  tliat  petition  and 
statement  of  facts  was  undoubtedly  correct, 
and  we  think  he  ought  not,  after  he  had  ad- 
judicated the  matter,  to  have  allowed  the 
case  to  be  reopened  for  the  purpose  of  mak- 
ing a  new  and  different  case  in  contradic- 
tion of  the  petitioner's  own  averments  under 
oath.  Such  a  procedure  deprives  the  defend- 
ant of  the  protection  which  the  statute  in- 
tends to  give  him. 

We  pass  by  the  questions  as  to  the  tech- 
nical form  of  the  procedure  on  which  a  re- 
hearing was  had,  as  we  do  not  regard  that 
as  Important,  but  it  Is  important  that  a  case 
solemnly  adjudicated  should  not  be  reopened 
for  the  purpose  of  allowing  a  party  to  make 
a  new  and  distinct  case. 


OLD     DOMINION     COPPER     MINING     & 

SMELTING  CO.  v.  STATE  BOARD  OF 

TAXES  AND  ASSESSMENTS  et  al. 

(Supreme  Court  of  New  Jersey.    Jane  15, 1917.) 

(Byllabus  111  the  Court.) 

Taxation  ©=5526  —  License  ob  Franchise 

Tax— Time  for  Payment. 

■  The  annual  license  fee  or  franchise  tax,  im- 
posed upon  corporations  by  P.  L.  1906,  p.  31, 
amending  the  supplement  of  1901  (P.  L.  p.  31) 
to  the  act  of  1884  (P.  L.  p.  232).  is  payable  each 
year  in  advance,  the  year  beginning  with  the 
first  Tuesday  of  May. 

Proceeding  between  the  Old  Dominion  Cop- 
per Mining  &  Smelting  Company  and  the 
State  Board  of  Taxes  and  Assessments  and 
others.  From  a  determination,  the  former 
brings  certiorari.    Tax  set  aside. 

Decree  affirmed,  103  Atl.  79. 

Argued  June  term,  1917,  before  Justice 
SWAVZE,  sitting  alone  pursuant  to  the  stat- 
ute. 

Gilbert  Collins,  of  Jersey  City,  for  prose- 
cutor. Herbert  Boggs,  Asst  Atty.  Gen.,  for 
respondents. 


SWATZE,  J.  This  case  presents  the  ques- 
tion that  was  expressly  reserved  by  the  Court 
of  Errors  and  Appeals  in  American  Woolen 
Co.  r.  Edwards,  Comptroller.  B^rther  reflec- 
tion has  confirmed  me  in  the  oirtnion  express- 
ed in  that  case.  00  N.  J.  Lew,  29S,  98  Atl. 
470.  The  present  prosecutor  was  dissolved  in 
March,  1917,  and  Is  therefore  not  liable  to  the 
franchise  tax  if  the  year  for  wlildi  It  is 
claimed  begins  with  the  first  Tuesday  of  May. 

We  have  held  that  the  tax  is  In  the  nature 
of  a  license  fee,  payable  in  advance.    New 
York  &  New  Jersey  Water  Co.  ▼.  Hendrlck- 
son,  88  N.  J.  Law,  595,  600,  97  AtL  153.    In 
that  case  we  pointed  out  the  difference  be- 
twe»»  such  a  tax  declared  by  the  Legislature 
to  be  annual,  and  the  ordinary  property  tax 
imiwsed  upon  a  fixed  day.    In  the  American 
Woolen  Co.  Casd  I  said  that  calling  the  tax  a 
license  fee,  as  the  statute  does,   suggested 
payment  in  advance,  since  the  government 
would  naturally  make  the  payment  of  the  fee 
a  condition  precedent.     I  might  have  gone 
further  and  said  that  the  Legislature  has  in 
fact  made  the  tax  payable  in  advance  as  near 
as  possible.    The  original  act  of  1884  was  ap- 
proved April  18th.    Thp  year  for  which  the 
annual  tax  was  thereby  for  the  first  time  im- 
posed could  not  begin  until  the  tax  was  im- 
posed by  the  approval  of  the  act  in  April,  and 
the  tax  was  made  payable  in  June;  L  &,  as 
soon  as  the  necessary  returns  could  be  had 
and  the  calculations  made.   The  Court  of  Er- 
rors and  Appeals  did  not  question  this  view- 
In  the  case  cited.    It  results  that  the  year  for 
which  the  tax  is  to  be  paid  cannot  be  the 
calendar  year  beginning  January  1st.    The 
act  imposing  this  tax  on  corporations  like 
the  prosecutor  was  passed  February  19, 1901. 
P.  L.  p.  31.    If  the  "annual  license  fee  or 
franchise  tax,"  as  the  act  calls  It,  were  im- 
posed for  a  calendar  year,  that  year  coald 
not  have  begun  until  January  1,  1902,  unless 
the    tax    were   expressly    made   retroactive. 
Now  the  act  of  1901  was  a  supplement  to  the 
act  of  1884.     P.  L.  p.  232;    Comp.  Stat  p. 
5286.    Taxes  under  that  act  are  payable  in 
Jupe  and  subject  to  a  penalty  after  July  1st. 
If  we  held  that  the  license  fee  or  franchise 
tax  Is  for  a  calendar  year,  we  should  either 
have  the  absurdity  that  the  first  annual  tax 
under  the  act  became  payable  six  months  be- 
fore the  year  for  which  it  was  levied  had  be- 
gun, or  we  should  have  the  Injustice  of  con- 
struing a  tax  to  be  retroactive  when  the  Leg- 
islature had  not  made  it  so.    I  do  not  qnes- 
tlon  the  power  of  the  Legislature  to  make  a 
tax  retroactive,  but,  on  well-settled  princi- 
ples, we  will  not  adopt  such  a  construction 
unless  the  language  plainly  requires  it    The 
language  of  the  statute  Is  so  far  from  reqlll^ 
ing  such  a  construction  that  the  result  would 
be  absurd.    We  should  be  forced  to  say  that 
a  corporation  which  ceased  to  exist  on  Feb- 
ruary 18, 1901,  would  be  liable  to  a  tax  which 
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was  not  Imposed  by  the  Legislature  nntil  Feb- 
ruary 19,  1901, 

It  seems  too  obvious  to  require  further  illuth 
tratlon  that  the  intent  of  the  Legislature  was 
that  the  year  should  begin  with  or  after  the 
passage  of  the  act  and  before  the  tax  became 
payable  thereunder.  As  to  the  class  of  corpo- 
rations to  which  the  prosecutor  belongs  the 
year  must  begin  between  February  19th  and 
July  1st  In  the  absence  of  any  further  in- 
dication, It  would  be  natural  to  assume  that 
the  year  began  at  the  earliest  possible  date, 
which  would  be  the  date  the  act  imposing  the 
tax  toolc  effect  This  was  the  underlyl^jg  rea- 
son for  our  ruling  In  Brewing  Improvement 
Co.  V.  Board  of  Assessors,  65  N.  J.  Law,  466, 
47  Atl.  426,  with  reference  to  the  franchise 
tax  act  of  1884.  There  are,  however,  other 
considerations  which  make  that  ruling  inap- 
plicable now.  We  held,  In  Hardin  v, 
Morgan,  70  N.  J.  Law,  484,  57  Atl.  155,  af- 
firmed, 71  N.  J.  Law,  342,  61  Atl.  1118,  that 
the  Legislature  had  substituted  the  first  Tues- 
day of  May  for  the  18th  day  of  April,  the 
date  the  act  of  1884  took  effect  Now,  we 
said,  In  the  earlier  case,  that  that  date  mark- 
ed the  "beginning  of  the  yearly  period  for 
which  the  fee  or  tax  is  charged."  The  nec- 
essary implication  from  the  change  of 
date  by  the  act  of  1901,  and  what  was  said 
In  Hardin  t.  Morgan,  is  that  under  that  act 
the  first  Tuesday  in  May  marks  the  beginning 
of  the  yearly  period  for  which  the  fee  or  tax 
is  charged;  Hardin  t.  Morgan  was  affirmed 
on  the  opinion  of  this  court 
'  Possibly  it  was  open  to  the  court  prior  to 
that  decision,  to  hold  that  the  yearly  period 
began  April  18th  or  February  19th,  depend- 
ing on  the  class  of  corporation.  It  la  not 
open  to  ns  now.  The  decision  has  been  acted 
on  for  years,  and  the  stability  of  Jurispru- 
dence requires  that  It  should  be  adhered  to. 
Not  only  Is  this  required  for  the  stability  of 
our  Jnris{)rudence,  but  since  the  decision  in 
Hardin  v.  Morgan  the  statute  of  1901  has 
been  amended.  P.  L.  1906,  p.  31.  If  the  Leg- 
islature had  meant  8<Hnething  difterent  the 
statute  would  have  contained  language  apt 
for  the  purpose.  It  does  not  contain  such  lan- 
guage. The  necessary  inference  is  that  the 
Legislature  was  satisfied  with  the  law  as 
construed  by  the  courts.  There  is  another 
consideratloD  of  the  practical  administration 
of  the  act  which  fortifies  this  view.  The  act 
of  1906  re-enacts  the  provisions  of  the  act  of 
1901,  exempting  manufacturing  and  mining 
corporations  50  per  centum  of  whose  capital 
stock  Is  Invested  in  mining  or  manufacturing 
carried  on  within  this  state.  The  courts  had 
Just  held  in  the  case  cited  that  this  exemption 
could  not  be  allowed  unless  the  annual  re- 
turn was  made  on  or  before  the  first  Tuesday 
of  May.  By  the  statute  the  exemption  must 
be  allowed  if  the  other  conditions  exist  and 
return  is  made  on  or  before  that  date.  The 
necessary  result  is  that  in  the  case  of  mining 
and  manufacturing  companies  the  amount  of 
the  license  fee  or  franchise  tax  could  not  be 


ascertained  until  that  time.  It  cannot  be 
that  the  Legislature  meant  that  a  fee  declar- 
ed by  statute  to  be  annual  can  cover  a  time 
antecedent  to  the  date  when  it  first  becomes 
possible  to  ascertain  the  amount  thereof. 
The  same  rule  must  be  applicable  to  corpora- 
tions other  than  mining  and  manufacturing 
taxed  by  the  same  language  of  the  same  act 
of  which  the  prosecutor  is  one. 

To  hold  that  the  year  begins  with  the  first 
Tuesday  of  May  insures  uniformity ;  any  oth- 
er date  Insures  diversity ;  for  if  the  year  is 
held  to  Ijegin  January  1st  as  to  corporations 
whose  tax  is  determined  by  the  situation  on 
January  Ist  it  must  be  held  by  parity  of  rea- 
soning to  begin  February  Ist  with  corpora- 
tions whose  tax  is  determined  by  the  situa- 
tion on  February  Ist  If  we  take  the  view 
that  the  year  b^ns  with  the  passage  of  the 
act  Imposing  the  tax.  It  begins  on  April  IStb 
as  to  corxwrations  taxed  under  the  original 
act  of  1884  and  on  February  19th  as  to  cor- 
porations taxed  under  the  supplement  of 
1901.  This  diversity  would  be  due,  not  to 
any  legislative  declaration,  but  to  Judicial 
construction,  or,  perhaps,  rather,  judicial  in- 
ference, an  inference  not  permissible.  We 
must  remember  that  the  supplement  of  1901, 
as  amended  in  1906,  is  part  of  the  act  of 
1884,  and  the  act  and  its  supplements  must 
be  treated  as  a  consistent  whole. 

There  is  also  a  historical  reason  and  a 
reason  of  convenience  for  holding  that  the  tax 
year  begins  In  May.  For  many  years,  and 
certainly  since  the  Constitution  of  1844,  our 
Legislature  has  met  in  January.  It  was  nat- 
ural that  taxes  imposed  by  the  Legislature 
should  become  effective  after  there  had  been 
time  for  legislation.  Ordinarily,  May  would 
come  after  adjournment  and  would  prove  the 
earliest  convenient  date.  If,  for  example, 
the  Legislature  should  think  it  wise  to  in- 
crease the  franchise  taxes  as  it  has  increased 
some  franchise  taxes  this  winter,  it  would 
certainly  seem  unfair  to  make  the  increase 
retroactive,  when  the  business  of  the  corpora- 
tion had  been  adjusted  to  the  existing  sitna- 
tion.  No  charge  of  unfairness  for  that  rea- 
son, at  least,  could  be  brought  against  a  tax 
to  begin  after  the  adoption  of  the  legislation. 
No  doubt  the  Legislature  might  imiK>se  a 
franchise  tax  as  they  impose  the  general 
property  tax,  as  an  imposition  taking  effect 
(m  a  particular  day;  no  doubt  they  might 
also  measure  the  amount  of  the  tax  by  the 
situation  as  it  existed  on  any  day  selected, 
even  though  that  day  was  before  the  act  took 
effect.  That  is  not  the  question  here.  The 
tieglslature  has  declared  that  this  tax  shall 
be  annual.  This  can  only  mean  that  it  shall 
be  Imposed  once  a  year.  In  order  that  only 
one  tax  a  year  may  be  Imposed,  it  must  be 
decided  when  the  year  begins  and  ends.  To 
decide  that  question  we  must,  of  course,  go 
back  to  the  origin  of  the  legislation,  since 
each  succeeding  year  must  cover  the  same 
months  as  the  first  year.  I  need  not  repeat 
the  arguments  already  stated  against  hold- 
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ing  the  tax  year  under  tbis  statute  to  be  a 
calendar  year,  nor  the  arguments  stated  in 
njy  opinion  in  the  American  Woolen  Co.  Case. 

The  United  States  Supreme  Court,  in  con- 
struing the  Bankruptcy  Act,  held  tliat  the 
franchise  tax  was  "legally  due  and  owing" 
within  the  meaning  of  that  act  in  the  case  of 
a  corporation  that  was  adjudicated  a  bank- 
rupt on  April  23d.  New  Jersey  v.  Anderson, 
203  U.  S.  483,  494,  27  Sup.  Ct.  137,  51  L.  Ed. 
284.  With  the  construction  of  the  Bank- 
ruptcy Act  we  have  nothing  to  do.  The  court 
did  not  consider  the  history  and  language  of 
our  statute  imposing  the  tax  nor  our  decisions 
thereunder,  although  Hardin  v.  Morgan  was 
dted  by  counsel.  The  case  is  not  therefore  a 
decision  as  to  the  meaning  of  our  act.  If  it 
were,  however.  It  would  not  control  us.  We 
recognize  the  eminence  of  that  tribunal  and 
entertain  the  most  profound  respect  for  its 
decisions,  and  even  for  its  informal  expres- 
sions of  opinion,  but  It  is  vital  to  the  very 
existence  of  the  several  states  that  their  own 
tribunals  control  the  construction  of  their 
.  own  statutes,  and  this  is  pre-eminently  true 
of  tax  acts  which  affect  the  state's  revenue. 
The  Supreme  Court  of  the  United  States,  in 
that  very  case,  maintained  its  well-established 
right  to  construe  federal  statutes,  notwith- 
standing a  previous  construction  by  a  state 
tribunal.  It  is  for  us  to  maintain  with  equal 
vigor  our  right  to  construe  our  own  state 
statutes.  This  right  is  so  thoroughly  settled 
by  decisions  of  the  United  States  Supreme 
Court  that  that  tribunal  will  follow  the  de- 
cision of  the  state  court  on  the  construction  of 
a  state  statute,  notwithstanding  its  own  prior 
decision  to  the  contrary.  Fairfield  v.  County 
of  Gallatin,  100  U.  S.  47,  25  L.  Bd.  544,  re- 
cently cited  as  authority  in  Northern  Pacific 
Railway  Co.  v.  Meese,  239  U.  S.  614,  at  page 
619,  36  Sup.  Ct  223,  60  L.  Ed.  467. 

The  tax  in  this  case  must  be  set  aside. 


NEWARK  HOMEBUIIiDERS'  CO.  t,  BER- 
NARDS TP. 
(Supreme  Court  of  New  Jersey.    May  21, 1917.) 

(Bynalus  py  the  Court.) 

MUNIOIPAL  COBPOKATIONS  «=->518(l)  —  SPE- 
CIAL Assessment— INTEKKST— Time. 
The  Interest  which  a  landowner  must  pay 
on  the  amouot  of  his  assessment  for  sidewalk 
improTements  does  not  begin  to  run  antil_  the 
amount  of  such  assessment  has  been  definitely 
ascertained. 

Proceeding  between  the  Newark  Home- 
builders'  Company  and  the  Township  of 
Bernards.  From  the  Judgment,  the  former 
brings  certiorari.  Interest  on  sidewalk  as- 
sessment determined. 

Argued  June  term,  1917,  before  SWAYZE, 
MINTURN,  and  KALISCH,  JJ. 

Arthur  A.  Palmer,  of  Bamardsville,  for 
prosecutor.  Harrison  P.  Lindabury,  of 
Newark,  for  TownsUp. 


SWATZE,  3.  An  assessment  for  sidewalk 
improvements  was  set  aside  and  a  new  as- 
sessment ordered.  The  amounts  to  be  as- 
sessed have  been  agreed  upon,  and  the  only 
question  now  submitted  to  us  ia  from  what 
time  interest  should  run  on  the  assessment. 
We  think  it  should  not  begin  to  run  until  the 
amount  is  ascertained  by  the  court  Cntil 
that  time  the  landowner  is  in  no  default;  he 
cannot  pay  until  the  amount  is  known.  That 
this  is  the  rule  seems  to  have  been  taken  for 
granted  In  State  ex  rel.  Miller  v.  Love,  37 
N.  J.  Law,  261.  The  cases  cited  on  behalf 
of  th»'  township  only  hold  that  Interest  paid 
by  the  municipality  is  a  part  of  the  cost  of 
the  improvement.  No  doubt,  this  Is  tme, 
and  we  must  assume  that  the  total  cojrt  re- 
quired to  be  assessed  includes  all  Interest 
paid  by  the  township.  We  cannot  go  back 
to  February  4,  1915,  and,  by  allowing  inter- 
est on  the  assessment  from  that  date,  com- 
pel the  property  owner  to  pay  interest  on  in- 
terest for  a  time  antedating  the  day  when 
the  amount  of  his  own  liability  becomes 
known,  and  on  Interest  that  may  not  hare 
been  paid  by  the  township  until  long  after 
that  date  and  up  to  the  present  time.  That 
would  mean  not  only  compound  interest,  bat 
compound  Interest  in  advance. 


BRADFORD  v.  DB  LUCA  et  at.  Justices  of 
the  Peace. 

(Supreme  Court  of  New  Jersey.    June  12, 1917.) 

(SytUbua  hy  the  OourtJ 

Fish  ®=>14— Pbeservation  of  Otstebb— Pen- 
alties—Pbockedinq  BY  Peivats  Pebsos— 
Statutb. 
The  act  of  1846  (P.  Ii.  p.  179),  entitled  "An 
act  for  the  preservation  of  clams  and  oysters, 
and  the  proceedings  provided  therein,  has  been 
superseded  by  the  act  entitled  "An  act  to  pro- 
vide a  uniform  procednre  for  the  enforcement  of 
all  laws  relating  to  the  taking  of  natural  seed 
oysters  and  clams  and  the  protection  of  the 
natural  seed  oyster  grounds  of  the  state  and  for 
the  recoverv  of  penalties  for  the  violation  there- 
of (P.  L.  1900,  p.  425),  which  provides,  among 
other  things,  that  all  proceedings  for  the  recov- 
ery of  penalties  pursuant  to  the  provisions  o( 
the  act  shall  be  entitled  and  run  in  the  name  of 
the  state  of  New  Jersey,  with  one  of  the  oyster 
commissioners  or  their  assistants  or  a  police  of- 
ficer or  a  constable,  and  that  "no  proceedinn 
shall  be  instituted  by  any  person  not  a  dalj 
commissioned  oyster  commissioner  or  their  is- 
eistants  or  a  police  officer  or  a  constable  of  thii 
state."  Held,  that  a  judgment  rendered  in  * 
proceeding  instituted  by  a  private  person  under 
sections  7  and  9  of  the  act  of  1846  must  be  set 
aside. 

Certiorari  by  Charles  L.  Bradford  to  re- 
view an  order  of  Frank  De  Luca  and  Frank 
Katok,  Justices  of  the  Peace,  on  an  infor- 
mation filed  by  one  Zane,  for  the  condemua- 
tion  and  sale  of  a  schooner  belonging  to 
prosecutor.    Judgment  reversed. 

Argued  June  term,  1917,  before  SWATZE. 
MINTURN,  and  KALISCH,  JJ. 
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William  A.  Logne  and  Walter  H.  Bacon, 
both  of  Brldgeton,  for  prosecutor.  Bobert 
H.  McCarter,  of  Newark,  and  William  F. 
Kelly,  of  Camden,  for  respondents. 

KALISCH,  J.  The  prosecutor  was  the 
owner  of  a  schooner  equipped  with  tackle, 
apparel,  and  furniture  engaged  In  and  used 
to  rake  and  gather  oysters  in  Maurice  River 
Cove  and  Delaware  Bay.  He  had  for  that 
purpose  in  his  employ  persons  who  were  not 
residents  of  this  state ;  the  prosecutor  being 
a  citizen  and  resident  of  this  state. 

The  present  proceeding  was  instituted  by 
one  Zane,  a  private  person,  under  sections  7 
and  9  of  an  act  entitled  "An  act  for  the  pres- 
ervation of  clams  and  oysters."  P.  L.  1846,  p. 
ISl.  These  sections  provide  that  it  shall  be 
unlawful  for  any  person  who  Is  not  at  the 
time  an  actual  inhabitant  and  resident  of 
this  state,  and  who  has  not  been  such  in- 
habitant or  resident  for  six  months  next  pre-, 
ceding  such  time  to  rake  or  gather  clams,' 
oysters,  or  shellfish,  either  on  his  own  ac- 
count and  benefit  or  that  of  his  employer,  in 
any  of  the  rivers,  bays,  or  waters  of  this 
state,  on  board  of  any  canoe,  flat,  scow, 
boat,  or  other  vessel  under  a  penalty  of  $20, 
to  be  recovered  and  applied  in  thie  manner 
directed  by  the  first  section  of  the  act,  and 
the  canoe,  flat,  scow,  boat,  or  other  vessel, 
used  and  employed  in  the  commission  of 
such  offense,  with  all  the  clams,  oysters, 
clam  rakes,  tongs,  tackle,  furniture,  and  ap- 
parel, shall  be  forfeited  and  seized,  secured, 
and  disposed  of  in  the  manner  prescribed  in 
the  ninth  and  tenth  sections  of  the  act ;  that 
it  shall  be  the  duty  of  all  sheriffs  and  con- 
stables, and  may  be  lawful  for  any  other 
person  or  persons  to  seize  and  secure  any  such 
canoe,  flat,  scow,  boat,  or  other  vessel,  and 
immediately  thereon  give  information  there- 
of to  two  justices  of  the  peace  of  the  county 
where  such  s.elzure  shall  have  been  made, 
who  shall  meet  at  such  time  and  place  as 
they  shall  appoint  for  trial  thereof  and  bear 
and  determine  the  same;  and  in  case  the 
same  shall  be  condemned,  it  shall  be  sold  by 
the  order  and  under  the  direction  of  the  said 
Justices,  who,  after  deducting  all  legal  costs 
and  charges,  shall  pay  one  half  of  the  pro- 
ceeds of  said  sale  to  the  collector  of  the 
county  in  which  such  offense  shall  have  been 
committed,  and  the  other  half  to  the  person 
who  shall  have  seized  and  prosecuted  the 
same. 

Section  2  of  the  act  deals  with  proceedings 
to  be  instituted  for  penalties  against  indi- 
viduals residing  within  or  without  the  state 
who  shall  use  or  employ,  or  be  on  any  boat, 
etc.,  where  there  is  used  or  employed  an  In- 
strument called  a  dredge  in  raking  for  or 
gathering  oysters.  Zane  undertook  to  seize 
the  schooner  by  nailing  to  her  mast  a  notice 
of  her  seizure,  under  the  act  of  1846  above 
referred  to,  and  had  her  securely  fastened 
to  a  float,  and  immediately  thereafter  flled 
an  ioformatiou  of  such  seizure  before  two 


Justices  of  the  peace,  who  set  a  time  and 
place  for  a  bearing. 

The  prosecutor  appeared  at  the  bearing> 
and  after  testimony  taken  the  Justices  of  the 
peace  having  found  that  the  schooner  had 
been  used  In  the  commission  of  the  offense 
complained  of,  and  in  violation  of  section  7 
of  the  act,  ordered  and  adjudged  "that  the 
said  schooner  [O.  L.  Bradford]  be  and  is 
hereby  condemned,  and  that  it  be  sold  at 
public  sale  to  the  highest  bidder  •  *  • 
in  the  manner  t>rovlded  by  section  d  of  the 
act  of  1B4&." 

The  principal  question  ut)on  which  the  dis- 
position of  this  case  must  turn  is  whether 
sections  7  and  9  of  the  act  of  1846,  under 
which  this  proceeding  was  had,  are  still  in 
force,  or  whether  they  were  supplanted  by 
later  legislation.  We  think  the  legal  proce- 
dure provided  for  in  the  act  of  1846,  for  the 
enforcement  of-  the  various  provisions  there- 
of, has  been  superseded  by  later  legislation. 
Since  1846,  many  statutes  have  been  passed 
for  the  preservation  of  clams  and  oysters. 
Various  penalties  were  provided  and  differ- 
ent methods  of  procedure  prescribed  for 
their  enforcement  Some  of  the  statutes  re- 
late only  to  the  oyster  industry,  and  pre- 
scribe penalties  for  their  valuation. 

It  Is  more  than  likely  that  In  view  of  all 
this  the  Legislature  in  order  to  bring  about 
uniformity  in  the  method  of  procedure 
against  offenders  under,  the  various  statutes, 
and  to  take  tde  prosecution  of  the  same  out 
of  the  hands  of  private  individuals,  as  under 
the  act  of  1846,  and  to  put  the  entire  mat- 
ter under  the  .control  of  public  officials,  en- 
acted the  statute  entitled  "An  act  to  provide 
a  uniform  procedure  for  the  enforcement  of 
all  laws  relating  to  the  taking  of  natural 
seed  oysters  and  clams  and  the  protection  of 
the  natural  seed  oyster  grounds  of  this  state 
and  for  the  recovery  of  penalties  for  the  vio- 
lation thereof."    P.  L.  1900,  p.  426. 

Section  1  of  the  act  provides  that  all  laws, 
general  and  special,  for  the  protection  of 
natural  seed  oyster  grounds,  or  in  any  man- 
ner prohlbltiag  or  regulating  the  taking  of 
possession  of  natural  seed  oysters  and  clams, 
shall  hereafter  be  enforced,  and  all  penalties 
for  violation  thereof  shall  hereafter  be  re- 
covered in  accordance  with  the  provisions  of 
the  act  Se<^on  2  confers  Jurisdiction  on 
Justices  of  the  peace,  district  courts,  and  po- 
lice magistrates  to  deal  with  offenders  for 
offenses  committed  against  any  of  the  provi- 
sions of  the  various  statutes.  Section  3 
points  out  the  method  of  procedure,  and, 
among  other  things,  it  is  to  be  observed  that 
where  the  proceeding  is  in  the  Justice's 
court,  it  is  before  a  Justice  of  the  peace  sit- 
ting alone.  The  thirteenth  section  of  the  act 
provides  that  all  proceedings  for  the  recov- 
ery of  penalties,  pursuant  to  the  provisions 
of  the  act,  shall  be  entitled  and  shall  run  in 
the  name  of  the  state  of  New  Jersey,  with 
one  of  the  oyster  commissioaers  or  their  as- 
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slBtants,  or  a  police  officer,  or  a  constable; 
and  here  follows  significant  language: 

"And  no  proceedings  shall  be  instituted  by  any 
person  not  a  duly  commissioned  oyster  commis- 
sioner or  their  assistants  or  a  police  officer  or 
a  constable  of  this  state." 

Section  15  repeals  all  acts  and  parts  of 
acts  inconsistent  with  the  provisions,  of  the 
act.  The  procedure  provided  for  by  the  stat- 
ute of  1900,  therefore,  supplants  that  of  1846. 
Having  reached  this  result.  It  becomes  un- 
necessary to  consider  the  otl^er  reasons  pre- 
sented and  argued  for  setting  aside  the  pro- 
ceedings. 

The  Judgment  will  be  reversed,  with  costs. 


PBKNSTIiVANlA  R.  CO.  v.  GBBHARDT. 
(Supreme  Court  of  New  Jersey.    Feb.  8,  1917.) 

(tlyUahut  ly  the  C«wrt.) 

CowsTiTtrrioNAi,  Law  «=>1.8S  —  Genbbal 
Railroad  Law— Cabbiaoe  Without  Fare. 
The  provision  of  the  General  Railroad  Law 
(3  Comp.  St.  1910,  p.  4240,  §  40),  requiring  that 
the  cleA  of  the  Supreme  Court  be  carried  free 
of  charge,  is  unconstitutional  as  -  to  any  rail- 
road company  that  is  under  nO  contract  obliga- 
tion to  perform  that  duty. 

Appeal  from  District  Court 

Action  by  the  Pennsylvania. Railroad  Com- 
pany against  William  C.  Gebhardt  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed,  and  Judgment  rendered  for  plain- 
tiff. 

Argued  February  term,  1917,  before  GAR- 
RISON, PARKER,  and  BEBGKN,  JJ. 

Vredenbnrgh,  Wall  &  Carey,  of  Jersey  City, 
for  appellant.  Josiah  Stryker,  of  Newarli, 
and  John  W.  Wescott,  Atty.  Gen.,  for  re- 
spondent 

GARRISON,  J,  This  appeal  presents  the 
question  of  the  constitutionality  of  the  stat- 
utory provision  tliat  the  clerk  of  the  Supreme 
Court  shall  pass  free  of  charge  over  all  rail- 
roads operating  within  this  state.  Pamph. 
L.  1914,  p.  358. 

In  the  court  below  the  constitutionality  of 
this  provision  was  assumed  and  Judgment 
rendered  for  the  defendant ;  the  action  hav- 
ing been  brought  by  the  railroad  company  for 
fares,  which,  but  for  such  statutory  provi- 
sion, had  been  earned  by  the  plaintiff. 

From  the  Judgment  thus  rendered,  the  rail- 
road company  has  appealed  upon  the  ground 
that  the  statutory  provision  in  question  is 
unconstitutionaL 

In  its  essential  features  the  case  thus  pre- 
sented is  indistinguishable  from  that  of  the 
secretary  to  the  Governor  recently  passed 
upon  by  the  Court  of  EJrrors  and  Appeals  sub 
nomine  Pennsylvania  R.  Co.  v.  Herrmann,  89 
N.  J.  Law,  5S2,  99  AU.  404.  In  that  case,  as 
in  this,  the  obligation  to  carry  the  public 
official  In  question  free  of  charge  rested  upon 
no  contract  between  the  railroad  company 


and  the  state,  o<xitained  either  in  the  charter 
of  sudi  company  or  in  the  charter  of  any  of 
its  constituent  companies,  or  in  any  general 
legislation  under  which  any  of  such  compa- 
nies had  been  incorporated  or  under  which 
they  had  received  substantial  accessions  to 
their  corporate  powers.  In  the  absence  of 
any  such  contract  obligation,  it  was  held  that 
a  statutory  requirement  similar  to  the  one 
now  under  review  was  an  unconstitutional 
taking  of  the  property  of  the  stockholders  of 
the  railroad  company  that  was  not  Justified 
under  the  policy  power  of  the  state  or  the 
reserved  right  of  the  Legislature. 

The  sole  point  of  difference  that  Is  relief 
upon  to  distinguish  that  case  from  the  one 
before  us  Is  that  in  the  decided  case  the  leg- 
islative provision  for  free  carriage  was  enact- 
ed in  1907 ;  whereas,  in  the  present  case,  such 
provision  was  enacted  in  1873.  It  is  not  eon- 
tended  that  this  difference  in  dates  gives 
rise  to  any  contract  right;  on  the  contrary, 
the  earlier  provision  is  sought  to  be  sustained 
solely  as  a  valid  exercise  of  the  ptdice  iwwer. 
to  which  end  an  excerpt  from  the  opinion  of 
this  court  In  the  case  of  Delaware,  Lackawan- 
na &  Western  R.  Co.  v.  Board  of  Public  OtlU- 
tles  Commissioners,  85  N.  J.  Law,  28,  88  AtL 
849,  is  quoted  and  relied  upon.  The  language 
thus  quoted,  as  was  pointed  out  by  the  Court 
of  Elrrors  and  Appeals  in  the  Herrmann 
Case,  occurred  in  the  discussion  of  a  side  Is- 
sue of  purely  speculative  interest  that  did 
not  enter  into  the  decision  of  the  case.  For 
this  reason  the  soundness  of  the  views  sug- 
gested in  this  connection  was  not  considered 
in  the  appellate  court. 

Now,  however,  when  they  are  put  forward 
by  counsel  as  the  basis  for  the  decision  of  the 
case  in  hand,  the  views  thus  relied  upon  have 
been  considered,  not  for  the  purpose  of  deter- 
mining their  historical  value  In  accounting 
for  the  probable  motives  that  actuated  earli- 
er legislation,  but  for  the  purpose  of  deter- 
mining their  constitutional  value  in  support- 
ing such  legislation  as  a  valid  exercise  of  the 
police  power.  Regarded  in  this  latter  aspect, 
we  find  nothing  in  the  view  urged  by  counsel 
no  matter  from  what  source  derived,  tliat 
constitutionally  Justifies  the  imposition  upon 
the  stockholders  of  railroad  companies  of  the 
financial  burden  of  furnishing  free  transpor- 
tation to  state  officials. 

In  so  far  as  such  a  view  apparently  re- 
ceives support  from  the  language  of  our  earli- 
er opinion,  such  language  was  unfortunate 
and  calls  for  definitive  treatment,  since  its 
untoward  results  have  not  t)een  effectually 
counteracted  merely  by  pointing  out  the  obi- 
ter character  in  which  such  language  was 
employed. 

In  this  connection,  we  may  add  that  no  the- 
ory of  the  police  power  that  has  been  suggest- 
ed, or  brought  to  our  attention.  Justifies  in 
our  Judgment  the  imposition  of  the  statutory 
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requirement  under  consideration  by  any  gen- 
eral legislation,  early  or  late,  that  does  not  In 
legal  effect  give  rise  to  a  contract  obligation 
npon  the  part  of  the  railroad  company  to  per- 
form the  duty  Imposed  upon  It.  The  present 
case  therefore  ia  not  distinguishable  from 
that  of  Pennsylyania  R.  Co.  y.  Herrmann, 
and  hence  upon  the  authority  of  that  case  the 
Judgment  of  the  district  court  in  the  present 
case  is  reversed,  and  Judgment  given  in  favor 
of  tlie  appellant  for  the  sum  due  it  by  the 
stipulation  of  the  parties  in  the  court  bel»w. 


FENTON  T.  ATLANTIC  CITT. 
(Supreme  Court  of  New  Jersey.    Sept  17, 1917.) 

(Syttahu*  ly  the  Court.) 

1.  Mtwicipai,  Cobpobations  *=>597— Seweb- 
AOE  Connection  —  Obdinawcb  —  Polick 

POWKB. 

It  is  not  an  unreasonable  exercise  of  police 
power  by  a  city  to  re<inire  an  abuttinif  land- 
owner to  connect  his  buildings  with  a  public  sew- 
er, notwithstandini;  he  may  already  have  a  pri- 
vate sewer.  The  object  of  such  a  health  code  is 
the  sanitary  condition  of  dwellings,  the  preven- 
tion of  disease,  and  the  maintenance  of  public 
health,  and  this  may  be  done  by  the  prevention 
of  nuisances  as  well  as  their  abatement. 

2.  MURICIPAL   COBrOBATIONS  <S=>597-^Vl0)UA- 

TioN  OP  Obdotancb  —  Sewerage  Connec- 
tions. 
It  is  no  answer  to  a  prosecution  for  the  vio- 
lation of  an  ordinance  requiring  that  adjacent 
buildings  be  connected  with  a  public  sewer,  that 
it  discharges  in  the  same  body  of  water  as  the 
private  sewer,  and  an  offer  to  prove  that  fact 
was  properly  overruled. 

3.  Hkaith  €=>13(1)  —  Powebs  of  Soabd  of 
Health— XuiaANCB. 

Anything  injurious  to  public  health  may  be 
a  nuisance,  and  it  is  as  much  the  duty  of  a 
board  of  health  to  prevent  a  condition  likely  to 
be  detrimental  to  public  health,  as  to  abate  it 
after  its  evil  consequences  appear. 

Cbarles  Fenton  was  convicted  for  a  viola- 
tion of  an  ordinance  or  health  code  of  the 
city  of  Atlantic  City,  and  he  brings  certi- 
orari.   Affirmed. 

Tbe  facts  applicable  to  this  case,  not  dis- 
puted, are  that  defendant  owns  property  in 
Atlantic  City  fronting  on  a  street  in  which 
there  is  a  sewer  for  the  use  of  all  property 
along  it  requiring  the  disposal  of  sewage 
matter;  that  the  defendant's  property  runs 
from  this  street  to  a  l)Ody  of  water  called 
"Thoroughfare";  that  it  requires  sewage 
disposal  facilities  now  afforded  by  a  pipe 
from  the  buildings  thereon  which  empties  in 
the  Thoroughfare  on  defendant's  land,  dis- 
tant over  200  feet  from  the  buildings;  that 
the  city  has  an  ordinance  requiring  all  prop- 
erty owners  to  connect  buildings  abutting  on 
streets  "on  which  a  sewer  is  laid"  within 
30  days  after  notice  by  the  health  officer 
directing  that  such  buildings  be  connected 
therewith;  that  defendant  was  given  the 
proper  notice  and  refused  to  connect  his 
buildings  with  the  sewer  in  the  street;  and 


that  the  sewer  was  constructed  and  main- 
tained by  a  private  corporation  open  to  the 
use  of  property  abutting  the  streets  through 
which  It  was  laid.  The  defendant  was  pros- 
ecuted for  a  violation  of  the  ordinance  and 
convicted,  and  thereupon  the  proceedings 
and  Judgment  were  brought  here  for  review 
by  a  writ  of  certiorari. 

Argued  June  term,  1917,  before  SWAYZB, 
BERGEN,  and  BLACK,  JJ. 

Clarence  L.  Cole,  of  Atlantic  City,  for 
prosecutor.  Harry  Wootton  and  Joseph  B. 
Perskie,  both  of  Atlantic  City,  for  respond- 
ent. 

BERGEN,  J.  The  first  point  made  by  the 
prosecutor  in  support  of  this  writ  Is  that  the 
complaint  does  not  allege  that  prosecutor 
was  maintaining  a  nuisance.  It  is  not  neces- 
sary that  the  health  officer  should  wait  until 
a  nuisance  existed  and  the  public  health  put 
in  Jeopardy  before  requiring  defendant  to 
connect  with  the  sewer.  It  is  within  the 
reasonable  exercise  of  police  power  to  pre- 
vent disease  by  the  enforcement  of  a  proper 
sanitary  regulation  such  as  this.  It  also  ap- 
pears In  the  record  that  when  the  question 
was  raised  by  the  prosecutor  In  the  court  be- 
low, counsel  said,  "We  waive  any  question 
of  the  complaint  being  defective."  This 
disposes  of  the  first  objection  adversely  to 
the  prosecutor. 

[i]  It  is  next  urged  that  it  was  error  to 
overrule  proof  offered  by  the  prosecutor  that 
tbe  refuse  from  the  sewer  was  deposited  In 
the  same  flow  of  watef  as  that  in  which 
defendant  was  then  discharging  his  sewage 
through  his  private  pipe  line.  This,  we  are 
of  opinion,  was  properly  overruled,  because 
the  place  of  final  deposit  in  no  way  affects 
tbe  reasonableness  of  the  requirement  to 
connect  with  the  sewer.  It  is  the  sanitary 
condition  of  the  buildings  required  to  be  con- 
nected with  the  sewer  which  is  the  primary 
object,  and  this  may  well  better  be  accom- 
plished by  a  sewer  under  public  inspection 
rather  than  by  numerous  sewers  under  pri- 
vate control,  although  all  d.ischarge  in  the 
same  stream  at  different  points.  It  is  not  a 
question  where  the  disposal  Is  to  take  place, 
but  whether  the  requirement  that  all  build- 
ings abutting  a  sewer  shall  be  connected  with 
it  is  a  reasonable  one.  We  think  tlutt  the  re- 
quired use  by  all  adjacent  property  owners 
of  a  single  sewer  constructed  on  sanitary 
prinoiples  Is  not  unreasonable,  although 
such  enforced  use  compels  the  abandonment 
of  private  sewers  discharging  In  the  same 
body  of  water,  and  that  therefore  it  is  im- 
material where  the  public  sewer  empties, 
especially  when,  as  in  this  case,  the  sanitary 
condition  of  the  public  sewer  is  not  ques- 
tioned. 

Tbe  next  point  is  that  the  place  of  deposit 
by  prosecutor  is  beyond  the  limits  of  the 
city  of  Atlantic  City.    This  we  consider  of  no 
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consequence.  The  bulldlnss  and  a  portion  of 
defendant's  pipe  are  within  the  dty,  and  the 
health  of  the  city  depends  upon  the  sanitary 
condition  of  the  defendant's  dwelling  bouse 
and  private  sewer  within  the  dty.  The 
transportation  of  garbage  by  defendant 
through  the  dty,  if  forbidden  by  ordinance, 
could  not  be  justified  upon  the  ground  that 
he  intended  to  deposit  it  beyond  tlie  dty 
limits.  What  he  now  contends  is  that  be 
may  use  private  pipes,  not  subject  to  sani' 
tary  Inspection,  to  carry  garbage  within  the 
dty  with  impunity  because  be  deposits  it  be- 
yond the  dty  line.  We  do  not  consider  the 
proposition  has  any  legal  merit. 

[2,  3]  The  only  other  point  argued  is  that 
as  the  sewer  belongs  to  a  private  corpora- 
tion, and  there  being  no  proof  that  defend- 
ant is  maintaining  a  nuisance,  the  sanitary 
code  cannot  be  enforced  against  him.  The 
prosecutor  does  not  Insist  that  If  be  was 
maintaining  a  nuisance  he  could  not  be  com- 
pelled to  connect  with  the  sewer,  although 
maintained  by  a  private  corporation  for  pub- 
lic use,  but  rather  that  he  should  not  be  re- 
quired to  use  it  until  it  had  been  demon- 
strated that  Its  nonuse  creates  a  nuisance. 
As  we  have  said  In  the  earlier  part  of  this 
opinion.  It  Is  a  proper  exerdse  of  the  police 
power  in  the  Interest  of  public  health,  as 
well  as  its  duty,  to  prevent  a  condition 
likely  to  be  detrimental  to  public  health  as 
much  as  it  is  to  abate  such  condition  after  its 
evil  consequences  appear,  and  a  board  of 
health  would  meet  with  merited  condemna- 
tion if  it  stood  by  and  took  no  steps  to  pro- 
vide, by  the  exercise  of  ordinary  prudence, 
a  sanitary  condition  which  would  prevent  an 
epidemic  of  disease  likely  to  grow  out  of 
known  conditions. 

Anything  which  is  Injurious  to  health 
may  be  a  nuisance,  and  we  cannot  say  that  a 
private  sewer  over  200  feet  in  length,  used 
for  sewage  disposal,  although  used  for  a 
single  dwelling,  Is  not  injurious  to  the  pub- 
lic health,  at  least  we  cannot  be  so  conclu- 
sively certain  of  it  as  to  warrant  us  In  say- 
ing that  the  action  of  the  board  of  health  In 
causing  its  abatement  was  erroneous. 

The  Judgment  will  be  affirmed,  with  costs. 


HANSEN  V.  BRANN  &  STEWART  CO. 
(Supreme  Court  of  New  Jersey.    June  7,  1917.) 

(Syllabut  iy  the  Court.) 

1.  Masteb  and  Sebvant  ^=9349 — Workmen's 
Compensation  Act  — Rights  of  Widow  — 
Semarbxage 
The    amendment    of    1913    (P.    Tj.    p.   802), 
amending  paragraph  12  of  the  Workmen's  Com- 
pensation Act  of  1911  (P.  L>.  p.  134),  provides 
that.  If  the  widow  of  a  deceased  employ^  re- 
marry during  the  period  covered  by  weekly  pay- 
ments, the  right  of  the  widow  "under  this  sec- 
tion shall  cease."     Held,  that  a  widow,  whose 
husband  was  killed  prior  to  the  passage  of  the 
amendment  of  1913,  leaving  her  as  his  sole  de- 


pendent, acquired  a  vested  right  to  compensatiaa 
during  300  weeks,  which  could  not  be  legally 
abridged  by  subsequent  legislation,  and  did  not, 
by  her  subsequent  remarriage,  forfeit  her  right 
to  recover  compensation  payments  for  the  hill  i 
period  fixed  by  the  statute. 
2.  Master  and  Sebvant  €=>38S— Workmen's 
Compensation  Act  —  "Widow"  —  Rbmab- 

BIAOE. 

Though  a  widow  remarried,  she  did  sot 
thereby  cease  to  be  the  "widow"  of  the  deceased 
husband. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Widow.] 

ttertlorari  by  Ellen  Olsen  Hansen,  admin- 
istratrix of  Alf  Olsen,  deceased  employfi, 
to  review  the  denial  of  ber  claim  against  the 
Brann  &  Stewart  Company,  employer,  for 
compensation  under  the  Workmen's  Compea- 
sation  Act  Judgment  reversed,  and  record  i 
remitted  for  furtlier  proceedings. 

Argued  June  term,  1917,  before  SWATZB, 
MINTURN,  and  KALISCH,  JJ. 

Pierson  &  Schroeder,  of  Hoboken,  for  pros- 
ecutrix. Llndabury,  Depue  &  Faulks,  of 
Newark  (John  W.  Bishop,  Jr.,  and  Klnsle.v 
Twining,  both  of  Newark,  on  the  brief),  for 
respondent 

KALISCH,  J.  (1)  The  facts  In  this  case 
present  the  single  question  whether,  under 
the  Workmen's  Compensation  Act  of  1911, 
a  widow,  whose  husband  was  killed  prior  to 
the  passage  of  the  amendment  of  1913, 
amending  paragraph  12  of  the  act  of  1911, 
leaving  her  as  his  sole  dependent,  forfeits 
her  right  to  receive  compensation  payments 
for  the  full  period  fixed  by  the  statute  by  s 
remarriage.  The  amendment  of  1013  re- 
ferred to  provides  that  if  the  widow  of  a 
deceased  employe  remarry  during  the  period 
covered  by  weekly  payments,  the  right  of 
the  widow  "under  this  section  shall  cease." 

The  principal  facts  found  by  the  trial 
Judge  are  sucdnctly  stated  in  Us  opinion 
as  follows: 

"Alf  Olsen,  on  the  27th  day  of  September, 
1011,  while  in  the  employment  of  the  respond- 
ent, received  injuries  by  an  accident  arising  out 
of  and  in  course  of  his  employment,  which  re- 
sulted In  his  death  a  few  days  later.  At  the 
time  of  the  accident  be  was  in  receipt  of  wages 
at  the  rate  of  $21  a  week.  He  left  no  depend- 
ent surviving  him,  except  his  widow,  the  pe- 
titioner herein,  to  whom  letters  testamentary 
were  issued.  The  respondent,  admitting  its  lia- 
bility, made  payments  to  her  as  a  dependent  un- 
der the  Workmen's  Compensation  Act,  at  the 
rate  of  $5.25  a  week,  up  to  November  11,  1914. 
On  November  25,  1014,  the  petitioner  was  mar- 
ried, to  her  present  husband,  Harold  Hansen, 
with  whom  she  is  now  living,  and  by  whom  she 
is  now  supported." 

After  remarriage,  respondent  refused  to 
continue  the  weekly  payments,  disputing  the 
right  of  the  petitioner  thereto  because  of 
her  remarriage.  Thereupon  the  petitioner 
filed  ber  petition  in  the  court  of  common 
pleas.  In  order  to  have  that  tribunal  settle 
the  dispute  between  them.  The  respondent, 
in  its  answer  to  the  petition,  admitted  Its 
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liability  to  make  compenaation  under  the 
statute,  but  claimed  that  Its  liability  ceased 
upon  the  petitioner's  remarriage.  By  the 
act  of  1011  the  compensation  in  case  of 
death  shall  be  paid  during  300  weeks.  It 
also  appeared  that  the  respondent  paid  the 
petitioner  the  fixed  weekly  compensation 
for  139  weeks,  leaving  161  weeks  to  be  com- 
pensated for  under  the  statutory  schedule. 
The  trial  Judge  found  that  the  petitioner 
was  not  entitled  to  recover  compensation  for 
any  period  of  time  after  the  date  of  her 
remarriage,  and  that  her  right  to  compensa- 
tion ceased  upon  such  remarriage. 

In  reaching  this  conclusion  the  trial  Judge 
erred.  This  case  must  be  dealt  with  under 
the  provisions  of  the  act  of  1911.  If,  under 
the  act,  the  petitioner,  upon  the  death  of 
her  husband,  was  entitled  to  compensation 
during  SOO  weeks,  she  acquired  a  vested 
right,  which  could  not  be  legally  abridged 
by  subsequent  legislation.  The  amendment 
of  1913,  therefore,  which  cuts  off  the  wid- 
ow's right  to  compensation,  upon  remar- 
riage during  the  period  covered  by  weekly 
payments,  can  have  no  bearing  upon  the 
construction  to  be  given  to  the  act  of  1911, 
except  as  evidencing  a  change  of  the  legis- 
lative mind  in  respect  to  what  shall  happen 
to  an  award  of  compensation  made  after  the 
passage  of  the  amendment  to  a  widow,  who 
subsequently  remarried  and  pending  the  pe- 
riod of  weeks'  for  which  compensation  was 
to  ran. 

It  Is  obvious,  from  a  plain  reading  of  the 
act  of  1911,  that  the  Legislature  provides 
for  an  award  of  compensation  to  a  widow 
without  any  condition  annexed.  Therefore, 
in  order  to  give  the  construction  contended 
for  by  counsel  for  resi)ondent,  we  would  be 
forced  to  read  into  this  act  the  condition  con- 
tained in  the  amendment  of  1918,  which,  as 
has  been  already  pointed  out,  is  clearly  not 
permissible.  It  is  a  matter  of  pertinent  sig- 
nificance to  the  topic  In  hand  to  observe  that, 
where  the  Legislature  Intended  to  subject  an 
original  award  to  a  change  by  the  court  dur- 
ing the  period  of  weeks  for  which  it  was  to 
run,  it  expressly  provided  for  such  contin- 
gency; and  it  is  strikingly  noticeable  that 
the  authority  to  make  a  change  in  the 
award  is  limited,  firstly,  as  to  time,  that  is, 
after  one  year  when  the  award  became  oper- 
ative; and,  secondly,  to  cases  of  living  in- 
jured employes,  and  then,  only  "on  the 
ground  that  the  incapacity  of  the  injured 
employs  has  subsequently  increased  or  dim- 
inished." P.  h.  1911,  p.  143,  second  clause 
of  paragraph  21. 

If  we  seek  further  for  the  Intention  of  the 
Legislature,  whether  or  not  it  was  its  de- 
sign that  the  widow  should  have  a  vested 
Interest  in  the  award  at  the  time  it  is  made, 
we  readily  find  it  expressed  that  she  should 
have  such  vested  interest  in  section  2,  par- 
agraph  21,  page  143,  of  the  act  of  1911, 


which  paragraph  authorizes  the  trial  judge 
to  commute  the  "amounts  payable  periodi- 
cally" to  one  or  more  lump  sums. 

[2]  As  to  the  insistence  of  counsel  for  re- 
spondent that,  since  the  act  provides  that 
the  weekly  payments  shall  be  made  to  the 
widow,  therefore,  when  the  i)etltloner  re- 
married, she  ceased  to  be  a  widow,  under  the 
statute,  to  whom  the  payments  should  be 
made,  we  think  is  without  merit.  In  Clay 
V.  Edwards,  84  N.  J.  Law,  221,  86  Atl.  548, 
this  court  held  that  the  phrase  "husband 
of  a  daughter,"  in  a  statute  exempting  from 
inheritance  taxation  property  passing  to 
the  husband  of  a  daughter,  includes  within 
its  meaning  the  surviving  husband  of  a  de- 
ceased daughter,  even  though  he  subsequent- 
ly remarried.  So,  in  the  present  case,  the 
legal  status  of  the  widow,  upon  marriage, 
did  not  change  so  as  to  affect  any  vested 
rights  she  had  acquired  before  her  remar- 
riage. And,  moreover,  in  the  general  sense  of 
mankind,  and  in  the  legal  sense,  though  the 
widow  remarried,  she  did  not  cease  thereby 
to  be  the  widow  of  the  deceased  husband. 

The  views  herein  expressed  bring  us  to  the 
conclusion  that  the  widow  is  entitled  to  have 
the  weekly  payments  paid  her  for  the  entire 
period  of  300  weeks,  and  that  the  Judgment 
of  the  court  below  should  be  reversed,  and 
the  record  remitted,  to  the  end  that  It  may 
be  proceeded  upon  according  to  law.  The 
prosecutrix  is  entitled  to  costs. 


SMITH  V.  FIDELITY  TRUST  CO. 

(Prerogative  Court  of  New  Jersey.    April  9, 
1917.) 

(Byttabua  by  the  Court.) 
WrLM  ®=»734(6)— Testamentabt  Tjinsr— Ik- 

TEBE8T. 

Interest  on  a  trust  fund  created  by  will,  un- 
der the  language  used  by  the  testator  in  this 
case,  begins  to  run  from  one  year  after  the  death 
of  the  testator. 

Appeal  from  Orphans'  Court,  Essex  Coun- 
ty; William  iP.  Martin,  Judge. 

Proceeding  by  the  Fidelity  Trust  Company, 
jtrustee  of  Elizabeth  Haines,  and  others, 
against  William  B.  B.  Smith,  executor  of 
William  Runkle,  deceased.  From  the  decree, 
defendant  appeals.    AflBrmed. 

The  following  is  the  opinion  of  Martin,  J., 
in  the  court  below: 

William  Runkle,  late  of  the  county  Essex, 
died  on  the  31st  day  of  January,  1914,  leaving 
certain  paper  writings  purporting  to  he  his  last  ■ 
will  and  testament  and  codicil  thereto,  which 
were  offered  for  probate  before  the  surrogate 
of  the  county  of  Essex.  Caveats  vpere  filed 
against  their  probate,  and  a  hearing  thereon  was 
had  by  this  court.  The  validity  of  the  paper 
writings  as  the  last  will  and  testament  and  codi- 
cil was  sustained  by  this  court  (In  re  Runkle's 
Will,  37  N.  J.  Law;  325),  and  the  decree  was 
entered  thereon  the  6th  day  of  Novemt)er,  1914. 
and  was  appealed  to  the  Prerogative  Court,  and 
there  sustained  by  the  Chancellor  sitting  as  Or- 
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dinary  (sub  nom.  Smith  t.  Runkle,  07  Atl.  296), 
and  an  order  there  entered  on  the  3d  day  of  No- 
vember, 1915.  An  appeal  waa  thence  taken  to 
the  Court  of  Errors  and  Appeals,  and  the  de- 
crees below  were  sustained  on  July  12,  1916, 
except  aa  to  the  executor.  Sub  nom.  Smith  v. 
Haines,  98  Atl.  317;  Smith  v.  Runkle,  86  N*.  J. 
Eq.  257,  98  AU.  1086;  and  Smith  t.  Scholfield, 
98  Atl.  1087. 

On  July  19,  1916,  the  decree  admitting  the 
will  to  probate  by  this  court  was  affirmed  by 
the  return  of  the  decree  of  the  Court  of  Errors 
and  Appeals  and  letters  testamentary  were  duly 
issued  on  that  day  to  William  E.  R.  Smith,  the 
executor  named  in  the  will.  The  twenty-fifth 
paragraph  of  the  will  provides  substantially: 
"I  give  and  bequeath  to  Fidelity  Trust  Company, 
*  *  *  its  successors  and  assigns,  the  sum  of 
thirty  thousand  dollars  ($30,000)  in  trust,  never- 
theless, and  for  the  following  uses  and  purposes, 
to  wit,  that  it  shall  invest  the  said  sum  and  keep 
the  same  safely  invested  and  pay  the  income, 
thence  arising  to  Elizabeth  Haines,  wife  of 
Lindley  Haines,  of  Germantown,  Pennsylvania, 
during  the  term  of  her  natural  life,  and  upon 
her  death  I  direct  that  the  principal  of  said 
trust  property,  together  with  any  and  all  in- 
come accrued  thereon  and  remaining  unpaid 
shall  be  paid  over  absolutely  and  free  of  trust 
in  equal  parts  to  my  nephew,  Dani^  Runkle, 
and  my  niece  Mary  O.  Runkle,  both  of  Plain- 
field,  New  Jersey." 

The  petition  in  this  proceeding  was  filed  on 
the  18th  day  of  November,  1916,  to  recover 
the  legacy,  and  alleges  that  the  debts  of  the  es- 
tate have  been  paid,  and  that  the  executor  has 
ample  funds  to  pay  all  legacies.  The  executor 
has  answered  admitting  all  of  the  allegations  of 
the  petition,  and  alleges  that  he  is  willing  to 
pay  the  principal  sum  of  $30,000  mentioned  in 
such  legacy,  but  refuses  to  pay  the  interest 
thereon  from  one  year  after  the  decedent's 
death,  and  waives  the  tendering  of  a  refunding 
bond  that  this  court  may  pass  upon  the  question 
as  to  whether  the  Fidelity  Trust  Company  is 
entitled  to  the  interest  The  executor  further 
alleges  that  on  the  1st  day  of  November,  1016, 
he  tendered  to  the  Fidelity  Trust  Company  the 
sum  of  $30,000.  A  replication  was  filed  which 
did  not  deny  the  alleged  tender. 

The  estate  throughout  the  long  litigation  as  to 
the  existence  and  nature  of  the  last  will  and 
testament  and  codicil  of  the  decedent  has  been 
in  the  custody  of  an  administrator  pendente 
lite.  The  income  during  that  period  as  shown 
by  the  account  now  on  file  indicates  that  a  cod- 
sidenable  amount  has  been  earned,  but,  of 
course,  not  equal  to  6  per  cent,  on  the  estate. 

Upon  receiving  the  bulk  of  the  estate,  the  ex- 
ecutor commenced  liquidation  with  a  view  to  an 
early  payment  of  legacies.  The  will  directs  pay- 
ment of  trust  funds  which  aggregate  $800,000, 
of  which  this  trust  for  the  benefit  of  Elizabeth 
Haines,  is  one,  and  the  decision  in  this  pro- 
ceeding will  apparently  be  followed  with  regard 
to  the  disposition  of  the  legacies  to  establish  the 
other  trust  funds.  The  question  to  be  decided  is 
whether  this  legacy  to  petitioner  establishing  a 
trust  bears  legal  interest,  or  will  be  entitled  to 
only  a  pro  rata  share  of  income  actually  earn- 
ed, and,  if  so,  from  what  date.  Counsel  repre- 
senting Mrs.  Haines  have  been  permitted  to  file 
a  brief  on  her  behalf. 

The  petitioner  contends  that  general  legacies 
in  their  nature  carry  interest,  where  no  time 
is  fixed  for  the  payment  of  the  legacy  by  the 
will,  from  one  year  after  the  testator's  death 
(2  Wms.  Ex.  1286;  Welsh  v.  Brown,  43  N.  J. 
Law,  37 ;  Griggs  v.  Veghte,  47  N.  J.  Eq.  179, 
19  Atl.  8C7 ;  Marsh  v.  Taylor,  43  N".  J.  Eq.  1, 
10  Atl.  4S6:  Ashton  v.  Wilkinson,  53  N.  J.  Eq. 
227,  30  Atl.  895,  35  Atl.  1130;  and  40  Cyc. 
2094),  and  that  this  is  so  notwithstanding  that 
by  reason  of  litigation  the  estate  did  not  come 
vnto  the  executor's  hands  until  after  the  year 


expired,  and  that  the  mle  appliea  to  pecunitiy 
legacies  where  a  life  income  or  interest  is  carved 
out  of  the  legacy  for  a  specific  sum  (citing  Davi- 
son V.  Rake,  45  N.  J.  Eq.  767,  771,  18  Atl.  752; 
Hoagland  v.  Schencks'  Executors,  16  N.  J.  Law, 
370;    Welsh  v.  Brown,  supra;    Green  v.  Green, 

30  N.  J.  Eq.  451,  453;   Van  Blarcom  v.  Dager, 

31  N.  J.  Eq.  783,  795). 

The  executor  contends  that  no  interest  what- 
ever is  payable  under  the  general  rule,  on  a 
trjost  fund  set  aside  under  the  terms  of  the  will, 
as  a  trust  fund  is  not  a  general  legacy  which 
carries  interest  from  one  year  after  testator's 
death,'  and  that,  if  interest  were  paid  on  these 
funds,  it  would  tend  to  increase  the  corpus  of 
the  trust  fund  to  the  detriment  of  those  interest- 
ed in  the  residuary  estate,  citing  the  case  of 
Matter  of  Stanfield,  135  N.  Y.  ^2,  294,  31  N. 
E.  1013. 

The  contention  of  the  executor  appears  to  be 
without  foundation  in  authority,  and  requires  no 
discussion  in  view  of  the  decisions  in  the  cases 
of  Davison  v.  Rake,  44  N.  J.  Eq.  506,  16  AU. 
227,  affirmed,  supra,  and  Welsh  v.  Brown,  supra. 
The  interest  on  the  fund  will  be  paid  by  the 
legatee  as  trustee  to  the  life  beneficiary.  Her 
income  should  not  be  destroyed  for  the  benefit  of 
the  residuary  legatee. 

The  court,  in  Davison  v.  Rake,  by  Mr.  Jos- 
tice  Depue,  says  (45  N.  J.  Eq.  at  pages  770,  771, 
18  Atl.  752,  753) :  "The  general  rule  that,  where 
no  time  for  payment  is  fixed  by  the  will,  a  pe- 
cuniary legacy  is  payable  in  one  year  after  the 
testator's  death,  was  adopted  from  the  ecclesias- 
tical courts,  which  allowed  the  executor  one 
year  to  get  in  the  estate  and  pay  legacies.  It 
was  a  rule  designed  for  the  advantage  of  the 
executor  in  the  settlement  of  the  estate,  and,  as 
said  by  Mr.  Justice  Story,  'founded  in  the  con- 
venience of  having  a  fixed  period  applicable  to 
cases  in  general,  which,  if  it  operated  injuri- 
ously upon  some  legatees,  was  beneficial  to  oth- 
ers, and  reduced  to  a  certainty  what  might  oth- 
erwise be  a  fluctuating  exercise  of  discretion  in 
the  executor  or  the  court.*  Sullivan  v.  Win- 
throp,  1  Sumn.  1-13  [Fed.  Cas.  No.  13,600].  For 
the  sake  of  general  convenience,  the  court  holds 
the  personal  estate  to  be  reduced  into  posses- 
sion at  the  expiration  of  one  year  after  the  tes- 
tator's death,  and  upon  that  ground  interest  is 
payable  upon  general  legacies  from  that  time, 
unless  some  other  period  for  the  payment  of  the 
legacy  is  fixed  by  the  will.  Actual  payment 
may,  in  many  instances,  be  impracticable  with- 
in that  time,  yet  in  legal  contemplation  the  right 
to  payment  exists,  and  carries  witli  it  the  ri?ht 
to  interest  until  actual  payment  be  made.  This 
rule  applies  as  well  when  the  legacies  are  pay- 
able out  of  money  due  upon  securities  that  could 
not  by  any  possibility  be  collected  within  the 
jfear  as  to  cases  where  the  fund  out  of  which  it 
18  payable  consists  of  stock  or  securities  bear- 
ing interest  or  profit  from  the  testator's  death, 
and  also  to  cases  where  the  direction  is  to 
pay  as  soon  as  possible.  Wood  v.  Penovre,  13 
Ves.  325-334;  Pearson  v.  Pearson,  1  Sch.  * 
Lef,  10  •  Webster  v.  Hale,  8  Ves.  410;  Benson 
V.  Maude,  6  Mad.  17;  Lord  v.  Lord,  L.  K.  2 
Ch.  -App.  782 ;  Hoagland  v.  Schenck  [16  N.  J. 
Law]  1  Harr.  370;  Sullivan  v.  Winthrop,  1 
Sumn.  1  [Fed.  Cas.  No.  13,600];  Kent  v.  Dna- 
ham,  106  Mass.  586.  Every  testator  making  t 
testamentary  -disposition  of  his  property  is  pre- 
sumed to  have  framed  his  bequests  in  view  of 
those  general  rules  that  regulate  the  construc- 
tion of  wills,  and  he  has  a  right  to  assume  that 
his  will  will  be  proved  as  soon  as  practicable 
after  his  death.  He  is  not  supposed  to  antici- 
pate a  litigation  over  his  will  that  may  post- 
pone its  probate.  An  intent  on  the  part  of 
the  testator  that  those  persons  to  whom  he  has 
given  pecuniary  legacies  shall  have  their  legacies 
at  the  end  of  one  year  after  his  death  is  dediici- 
ble  from  the  fact  that  he  has  specified  no  time 
when  they  shall  be  paid.    The  statute,  like  the 
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common-law  rule  adopted  from  the  ecclesiastical 
courts,  was  designed  for  the  convenience  of  the 
executor  to  afford  him  a  reasonable  time  to 
pay  the  debts  and  convert  the  assets  into  money, 
before  he  wag  required  to  pay  legacies.  At  com- 
mon law  interest  was  allowed  to  the  legatee 
from  one  year  after  the  testator's  death,  with- 
out regard  to  the  date  of  probate,  and  I  agree 
with  the  Vice  Ordinary  that  the  statute  in  ques- 
tion was  not  intended  to  affect  the  rights  of 
legatees  beyond  the  postponement  of  the  time 
when  suit  may  be  maintained  for  a  legacy." 

The  above  case  involves  a  trust  fund  and  is 
direct  authority  on  the  issue  in  the  case  at  bar. 
The  executor  does  not  contend  that  the  petition- 
er has  no  right  to  begin  this  proceeding  until 
one  year  after  the  issuance  of  letters  and  oper- 
ative probate  on  the  19th  of  July,  1916,  under 
the  authority  of  the  case  of  Smith  v.  Smith,  72 
N.  J.  Eq.  777,  65  AU.  869.  The  executor  also 
contends  that  at  all  events  interest  should  not 
mn  after  the  Ist  day  of  November,  1916,  when 
he  tendered  to  the  petitioner  the  principal  of  the 
fund.  A  tender  to  operate  as  a  discharge  of  an 
obligation  and  to  stop  the  running  of  interest 
should  be  sufBcient  in  amount  fully  to  pay  all 
of  whatever  was  justly  due  at  the  time  of  the 
tender.  It  was  a  tender,  as  alleged,  apparently 
in  full  satisfaction  of  the  legacy.  No  interest 
whatsoever  was  tendered.  Therefore  the  tender 
of  an  insufficient  amount  may  not  affect  the 
rights  of  the  legatee,  as  they  were  without  the 
making   of  any   tender. 

A  decree  should  be  entered  directing  the  pay- 
ment of  the  principal,  with  Interest  from  the 
Slst  day  of  January,  1915,  to  the  date  of  the 
decree. 

Alonzo  Church,  of  Newark,  for  appellant 
Louis  Hood,  of  Newark,  for  respondent 

WAI/KER,  Ordinary.  The  decree  appeal- 
ed from  win  be .  affirmed,  for  the  reasons 
stated  In  the  opinion  filed  tn  the  court  below 
by  Judge  Martin. 


STATE  (McCarthy,  complainant)  v.  LONG- 
BOTTOM.     (No.  4997.) 

(Supreme  Court  of  Rhode  Island.    May  22, 
1918.) 

1.  CBnoNAi.  Law  «=»753(2>— Dnnomjo  Vk»- 

»ICT— EjVinBHCK. 

Where  there  was  possibly  some  evidence 
from  which  the  jury  might  infer  guilt,  it  was 
not  error  to  refuse  to  direct  a  verdict. 

2.  Cbiminal  Law  «=3829(1)— Requestbd  In- 

BTBDCTIOUS— CHABOB     GiVEN. 

There  was  no  error  in  refusing  to  give  a 
requested  charge,  where  the  charge  given  was 
substantially  as  requested. 

Exceptions  from  Superior  Court  Provi- 
dence and  Bristol  Counties;  Elmer  J.  Bath- 
bun,  Judge. 

Albert  Longbottom  was  found  guilty  of 
keeping  intoxicating  liquors  with  intent  to 
sell  on  complaint  of  James  McCarthy,  and 
he  brings  exceptions.  Exceptions  sustained 
In  part  and  overruled  In  part.  Case  remitted 
for  new  trial. 

Antonio  A.  Capotosto,  Second  Asst  Atty. 
Gen.,  ot  Providence,  for  the  State.  Pettlne 
&  De  Pasquale,  of  Providence,  for  defendant 


PER  CURIAM.  Complaint  that  the  de- 
fendant, "without  lawful  authority,  did  then 
and  there"  (at  Central  Falls,  R.  I.,  on  the 
25th  day  of  December,  1916)  "keep  and  suf- 
fer to  be  kept  on  his  premises,  In  his  posses- 
sion and  under  his  Charge,  ale,  wine,"  etc., 
"with  intent  to  sell  the  same  in  this  state," 
etc 

After  reading  aftd  due  consideration  of 
the  evidence  In  the  transcript  brought  up 
with  the  defendant's  bill  of  exceptions,  this 
court  Is  of  the  opinion  that  the  weight  of 
the  evidence  was  to  the  effect  that  the  de- 
fendant did  not  keep  any  such  ale,  etc.,  on 
his  premises  or  in  his  possession  with  intent 
to  sell  the  same,  and  that  he  did  not  make 
any  sale  thereof  at  Central  Falls  In  this 
state  on  the  25th  day  of  December,  1915; 
that  it  was  therefore  error  on  the  part  of 
the  trial  judge  not  to  grant  the  defendant 
a  new  trial,  as  moved  by  the  defendant.  The 
defendant's   third  exception  is  sustained. 

[1]  As  to  the  first  exception  to  the  court's 
refusal  to  direct  a  verdict  for  the  defendant, 
we  find  no  error;  there  was  possibly  some 
evidence  from  which  the  Jury  might  Infer 
that  the  defendant  had  sold  or  Intended  to 
sell  ale,  etc.,  which  to  the  mind  of  the  trial 
Judge  warranted  him  tn  his  discretion  in 
sending  the  case  to  the  Jury. 

[2]  As  to  the  second  exception  to  a  refusal 
of  the  trial  Judge  to  charge  as  requested, 
we  find  no  error;  the  trial  Judge  substantial- 
ly charged  as  requested. 

The  defendant's  first  and  second  excep- 
tions are  overruled;  the  third  is  sustained; 
and  the  case  is  remitted  to  the  superior 
court  sitting  in  Providence  county  for  a 
new  trial. 


JORDAN  V.  JORDAN.    (No.  5065.) 

(Supreme  Court  of  Rho<1e  Island.    May  22, 
1918.) 

Appeal  and  Ebbob  «=>1002— Review— Qdib- 
TioNS  OF  Fact. 
A. verdict  for  defendant  on  an  issue  whether 
dcfenaant  retained  moneys  belonging  to  plain- 
tiff, based  on  conflicting  evidence  consisting 
solely  of  statements  of  parties,  will  not  be  dis- 
turbed on  exceptions. 

Exceptions  from  Superior  Court,  Kent 
County;  John  W.  Sweeney,  Judge. 

Suit  by  Randall  H.  Jordan  against  Annie 
M.  Jordan.  Judgment  for  defendant  and 
plaintiff  excepts.  Exceptions  overruled,  and 
case  remanded,  with  directions. 

Easton,  Williams  &  Rosenfeld  and  Charles 
R.  Easton,  all  of  Providence,  for  plaintiff. 
George  H.  Raymond,  of  Providence,  for  de- 
fendant 

PER  CURIAM.  Upon  due  consideration 
of  the  evidence,  and  of  the  plaintiff's  ex- 
ceptions urged  before  this  court  we  find  no 
error  as  contended  on  behalf  of  plaintiff. 
The  evidence   objected   to   by   plaintiff  and 
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the  subject  of  exceptions  1  and  2  was  prop- 
erly admitted,  In  view  of  the  nature  of  the 
plaintiff's  claim  and  of  his  evidence  In  sup- 
port thereof. 

As  to  the  main  issue  of  the  case,  whether 
or  not  the  defendant  had  kept  and  retained 
in  her  own  possession  any  of  the  moneys  of 
the  plaintiff,  the  evidence  was  conflicting, 
consisting  solely  of  the-  statements  of  the 
parties  respectively.  It  was  clearly  the  prov- 
ince of  the  jury  to  determine  as  to  the- 
credibility  of  these  statements  of  the  par- 
ties, and  they  have  done  so  by  their  verdict 
in  favor  of  the  defendant.  There  was  no 
error  In  the  refusal  of  the  trial  judge  to 
grant  a  new  trial,  under  the  evidence  in  the 
case. 

The  plaintHfs  exceptions  are  overruled, 
and  the  case  is  remitted  to  the  superior 
court  sitting  in  Kent  county,  with  direction 
to  enter  judgment  for  defendant  in  accord- 
ance with  the  verdict 


JORDAN  V.  JORDAN.     (No.  B071.) 

(Supreme  Court  of  Rhode  Island.    May  22, 
1»18.) 

Exceptions  from  Superior  Court,  Kent  Coun- 
ty ;   Chester  W.  Barrows,  Judge. 

Suit  by  Annie  M.  Jordan  against  Randall  H. 
Jordan  for  a  divorce,  and  cross-petition  by  re- 
spondent. Judgment  for  petitioner  and  against 
respondent  on  his  cross-petition,  and  he  ex- 
cepts. Exceptions  overruled,  and  cause  re- 
manded. 

George  H.  Raymond,  of  Providence,  for  pe- 
titioner. Easton,  Williams  &  Rosenfeld  and 
Charles  R.  Easton,  all  of  Providence,  for  re- 
spondent 

PER  CURIAM.  Petition  for  divorce  a  vin- 
culo, and  cross-petition  for  divorce  a  vinculo. 

Upon  conflicting  testimony,  adduced  by  the 
parties  in  support  of  the  petition  and  cross- 
petition,  the  trial  judge  gave  a  decision  in  favor 
of  Annie  M.  Jordan  upon  her  petition  for  di- 
vorce on  the  grounds  of  nonsupport  and  gross 
misbehavior  on  tho  husband's  part,  and  against 
Randall  H.  Jordan  on  his  cross-petition,  and 
Randall  H.  Jordan  took  exception  to  said  deci- 
sion. The  trial  judge  after  hearing  thf  evi- 
dence found  that  the  weight  thereof  was  in 
favor  of  the  petitioner  Annie  M.  Jordan.  Up- 
on consideration  of  the  evidence  and  of  the 
briefs  and  arguments  of  counsel  this  court  finds 
no  error  in  the  decision. 

The  exception  of  Randall  H.  Jordan  is  over- 
ruled, and  tho  cause  is  remanded  to  the  su- 
perior court  sitting  in  Kent  county  for  the  en- 
try of  decree  in  due  course  in  accordance  with 
the  decision. 


BLANEY    V.    RHODE    ISLAND    CO. 
(No.  5130.) 

(Supreme  C!ourt  of  Rhode  Island.    May  22, 
1918.) 

Appbal  and  Ebbob  <8=»977(3)— Motions  fob 
New  Tbiai^-Revibw, 
Where  it  does  not  clearly  appear,  after  a 

careful  examination  of  the  transcript  of  the 
evidence  and  due  consideration  of  the  arguments 
and  briefs  of  counsel,  that  the  trial  judge  erred 


in  granting  a  motion  for  a  new  trial,  such  rul- 
ing will  not  be  disturbed. 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Elmer  J.  Rath- 
bun,  Judge. 

Action  by  Harold  W.  Blaney  against  the 
Bhode  Island  Company.  Verdict  for  plain- 
tiff.  From  an  order  granting  defendtmt's 
motion  for  a  new  trial,  plalntiS  brings  ex- 
ceptions.   Exceptions  overruled. 

Pettine  &  De  Pasqoale  and  Luigl  De  Pas- 
quale,  all  of  Providence,  for  plaintiff.  Clif- 
ford Whipple  and  Frederick  W.  O'Connell, 
both  of  Providence,  for  defendant 

PER  CURIAM.  Plaintiff's  exception  to 
decision  of  the  trial  Judge  in  granting  a  new 
trial. 

After  a  careful  examination  of  the  tran- 
script of  evidence  and  due  consideration  of 
the  arguments  and  briefs  of  counsel,  this 
court  does  not  find  that  it  clearly  appears 
that  the  trial  judge  erred  In  granting  de- 
fendant's motion  for  a  new  trial.  See  No- 
land  V.  |R.  I.  Co.,  30  R.  L  246,  74  Atl.  914; 
Barbour  v.  Hall.  82  R.  I.  245,  78  Att  1041; 
Heathcote  v.  Barbour,  36  B.  I.  453,  456,  90 
Atl.  803. 

Plaintiff's  exception  is  overrnled,  and  the 
case  is  remitted  to  the  superior  court  sitting 
In  Providence  county  for  a  new  trial  in  ac- 
cordance with  the  decision. 


CIPOLLA  V.  BHODE  ISLAND  CO. 
(No.  6033.) 

(Supreme  Court  of  Bhode  Island.    May  24, 
1918.) 

Stbeet  Baii,boadb  ^s>103(3)  —  Goixision»- 

Last  Cleab  Chance. 
Where  when  motorman  of  street  car  dis- 
covered vehicle  on  tracks,  the  driver  having 
gone  upon  the  tracks  without  looking  in  either 
direction,  the  car  was  moving  at  such  speed 
that  it  was  impossible  to  avoid  a  collision,  the 
last  clear  chance  doctrine  was  properly  not  sub- 
mitted to  the  jury. 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  'George  T. 
Brown,  Judge. 

Action  by  Lulgl  ClpoUa,  administrator  of 
the  estate  of  Constantino  Volentino,  deceas- 
ed, against  the  Bhode  Island  Company. 
From  direction  of  a  verdict  for  defendant, 
plaintiff  brings  exception.  Exception  ov«- 
ruled. 

Murphy,  Hagan  &  Geary,  John  L.  Curran, 
and  Antonio  A.  Capotosto,  all  of  Providence, 
for  plaintiff.  Clifford  Whipple  and  Fred- 
erick W.  O'Connell,  both  of  Providence,  tot 
defendant. 

PBB  CURIAM.  This  Is  an  action  of  tres- 
pass on  the  case  for  negligence  brought  by 
the  plaintiff,  as  administrator  of  the  estate 
of  Constantino  Volentino,  against  the  Rhode 
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Island  Company  for  the  loss  suffered  by  the 
estate  of  the  said  Volentino  by  reason  of  the 
death  of  said  Volentino,  which  resulted  from 
a  collision  between  a  wagon  which  he  was 
driving  and  a  trolley  car  of  the  defendant 
in  North  Proyldence  on  the  31st  day  of  Jan- 
uary, 1914. 

From  the  testimony  It  appears  tliat  Con- 
stantino Volentino,  the  deceased,  was  driving 
a  covered  baker's  wagon  on  Roosevelt  street 
on  the  31st  day  of  January,  1014.  Roosevelt 
street  runs  approximately  east  and  west  and 
enters  Charles  street,  which  runs  approxi- 
mately north  and  south.  There  was  a  single 
car  track  on  Charles  street  which  ran  clost! 
to  the  sidewalk  cm  the  westerly  side  of 
Charles  street  At  the  time  of  the  accident, 
which  occurred  between  4  and  4:30  In  the 
afternoon,  while  It  was  still  daylight,  Volen- 
tino drove  his  wagon  along  Roosevelt  street 
in  an  easterly  direction  Into  Charles  street, 
and  when  he  reached  the  car  track  his  wag- 
on was  struck  by  a  north-bound  Woonsocket 
car  and  he  was  thrown  from  his  wagon  and 
killed  as  a  result  of  the  collision  between 
tbe  wagon  and  the  trolley  car.  It  was  rain- 
ing at  the  time,  and  the  view  of  the  driver 
of  the  wagon  at  the  comer  in  question  was 
obscured  by  a  high  board  fence  surrounding 
the  comer  lot  on  tbe  side  from  which  tbe 
trolley  car  was  approaching. 

At  the  conclusion  of  the  testimony  tbe 
trial  court  held  that  there  was  no  evidence 
that  the  plaintiffs  Intestate  looked  In  either 
direction  before  he  drove  upon  the  track, 
and  that  the  plaintiff's  Intestate  was  guilty 
of  contributory  negligence.  Counsel  for  the 
plaintiff  then  contended  that  he  was  entitled 
to  have  his  case  submitted  to  the  Jury  on  the 
doctrine  of  the  "last  clear  chance";  that  aft- 
er the  plaintiff  had  placed  himself  in  a  posi- 
tion of  danger  if  the  motorman  saw  that  he 
was  In  a  place  of  danger  and  appreciated  his 
position  then.  If  the  motorman  by  the  exer- 
cise of  reasonable  precautions  and  diligence 
could  have  averted  the  accident,  he  was 
bound  to  do  so,  and  if  he  failed  to  do  so  that 
the  company  would  be  liable.  In  regard  to 
this  claim  tbe  court  held  that  there  was  no 
evidence  to  warrant  a  finding  that  the  de- 
fendant could  have  averted  the  accident  after 
the  motorman  saw  the  wagon,  and  that  the 
car  at  that  time  was  moving  at  such  a  rate 
of  speed  that  it  was  impossible  to  avert  the 
accident,  and  thereupon  directed  the  jury  to 
return  a  verdict  for  the  defendant. 

The  case  Is  now  before  this  coiurt  on  tbe 
exception  of  the  plaintiff  to  this  ruling  of 
tbe  trial  court.  After  careful  consideration 
of  the  testimony  In  this  case  we  find  no  ee- 
ror  In  the  rallng  of  tbe  trial  court.  From 
tbe  evidence  it  appears  that  Volentino  ap- 
proached this  dangerous  comer  and  drove 
bis  horse  onto  the  track  withont  taking  any 
precaution  for  his  own  safety,  and  that  the 
motorman  as  soon  as  he  discovered  the  pres- 
ence of  the  plalntl^  on  the  track  did  all  that 


he  could  to  stop  his  car,  bat  was  unable  to 
avoid  the  collision. 

The  plaintiff's  exception  is  overruled,  and 
the  case  is  remitted  to  the  superior  court, 
with  direction  to  enter  Judgment  upon  the 
verdict 


GALLANT    v.    CREDIT    FONOIER    OAUA- 
DIEN.     (No.  5160.) 

(Supreme   Court   of   Rhode   Island.     May   23, 
191&) 

COBPORATTONS    cS=»82— SALES    OP    STOCK— OP- 
TIONAL  REPATMENT— RlOHT   OF   PUBCHASER. 

Where  corporation  selling  stock  agreed  with 
purchaser  to  repurchase  and  take  back  the 
stock,  and  repay  her  money  on  or  before  a 
certain  date  if  the  purchaser  became  dissatis- 
fied, she  could  not, 'more  than  five  months  after 
the  specified  date,  demand  and  receive  the  re- 
payment 

Case  Oertlfled  from  Superior  Court,  Provi- 
dence and  Bristol  Conntles. 

Assumpsit  by  Malvina  Gallant  against  tbe 
Credit  Fonder  Canadien.  Case  certified  from 
superior  court  under  Gen.  Laws  1909,  a  298, 
§  4.   Remanded,  with  direction. 

S.  M.  I^marre,  of  Fall  River,  Mass.,  and 
Archambault  &  Archambault,  of  Providence, 
for  plaintiff.  Archambault  &  Jalbert,  of 
Woonsocket,  for  defendant 

PER  CURIAM.  This  Is  an  action  of  as- 
sumpsit brought  by  Malvina  Gallant  of  Fall 
River  against  the  Credit  Fonder  Canadien, 
a  Rhode  Island  corporation,  to  recover  tbe 
sum  of  $1,050,  with  interest  from  the  lOtli: 
day  of  May,  1911.  The  defendant  pleaded  the 
general  issue.  The  case  is  now  before  us  up- 
on an  agreed  statement  of  facts,  from  which  it 
appears  that  the  plaintiff  on  May  15,  1910, 
purchased  1,000  shares  of  tbe  capital  stock  of 
the  defendant  company  for  $1.05  per  stiare, 
amounting  to  $1,060.  In  consideration  of  the 
purchase  of  these  shares  by  the  plaintiff,  the 
defendant  agreed  by  a  letter  written  to  the 
plaintiff  under  date  of  May  14,  1910,  as  fol- 
lows: 

"We  agree  by  these  presents  to  repurchase 
one  year  from  date  the  shares  of  our  compa- 
ny for  which  you  are  to  subscribe  to-day,  and 
to  pay  therefor,  on  or  before  Monday,  May  16th, 
at  the  same  price  of  your  subscription,  plus 
dividends  from  now  until  that  date." 

The  said  shares  of  stock  were  duly  deliver- 
ed to  the  plaintiff,  and  the  defendant  received 
from  the  plaintiff  the  price  thereof,  $1,050. 
Nothing  further  appears  to  have  occurred 
between  the  parties  until  October  23,  1911, 
when  the  plaintiff  wrote  a  letter  to  tbe  defend- 
ant demanding  the  fulfillment  ot  Its  agree- 
ment to  repurchase  the  1,000  shares  of  stock. 
With  this  demand  tbe  defendant  refused  to 
comply. 

An  examination  of  the  agreement  above 
quoted  shows  that  tbe  defendant  obligated  it- 
self to  repurchase  the  stock  one  year  from 
May  14,  1910,  and  to  make  payment  to  the 
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plaintiff  therefor  within  two  dajrs  thereafter; 
that  Is,  on  or  before  Monday,  May  16th.  The 
plaintiff  made  no  demand  upon  the  defendant 
to  carry  out  the  agreement  to  repurchase  on 
May  14, 1911,  nor  did  she  at  any  time  prior  to 
that  date  notify  the  defendant  that  she  In- 
tended or  desired  to  avail  herself  of  the  op- 
tion granted  h«r  under  the  agreement. 

The  agreement  in  this  case  materially  dif- 
fers In  Its  terms  from  the  agreement  consid- 
ered by  this  court  In  the  case  of  Garon  v. 
Credit  Fonder  Canadlen,  3T  R.  I.  273,  92  AU. 
561.  In  that  case  the  defendant  agreed  to 
repurchase  at  any  time  after  one  year  from 
date  upon  thirty  days'  notice  In  writing.  The 
right  acquired  by  the  plaintiff,  under  the 
agreement  of  the  defendant  to  repurchase  the 
stock,  was  optional  with  her.  She  could  ex- 
ercise that  right  or  omit  to  exercise  It  as  she 
saw  fit  If  she  desired  to  avail  herself  of 
the  privilege  extended  to  her  by  the  con- 
tract; she  was  bound  to  do  so  according  to  the 
terms  thereof.  It  is  not  necessary  to  cite  au- 
thorities to  the  effect  that  an  option  express- 
ly limited  as  to  time  cannot  be  made  availa- 
ble beyond  the  period  of  Its  limitation.  The 
plaintiff  waited  for  more  than  five  months 
after  the  time  specified  in  the  contract  before 
making  It  known  to  the  defendant  that  she 
desired  to  return  the  shares  of  stock  and  re- 
ceive the  amount  paid  therefor.  Under  these 
conditions  we  think  that  she  lost  the  option 
conferred  upon  her  by  the  terms  of  the  agree- 
ment This,  being  our  conclusion,  it  Is  un- 
necessary for  us  to  enter  upon  any  discussion 
as  to  the  validity  of  a  contract  made  on  Sun- 
day. The  question  as  to  the  divisibility  of 
the  contract  of  purchase  and  the  contract  of 
repurchase  has  already  been  settled  by  this 
court  in  Garon  v.  Credit  Fonder  Canadlen, 
supra. 

Decision  for  defendant  for  costs.  Papers 
in  the  case,  with  the  decision  of  this  court 
certified  thereon,  sent  back  to  superior  court, 
with  direction  to  enter  final  judgment  utton 
the  decision. 


COHEN  V.  P.  B.  HARDING  CONST.  CO. 
(No.  5109.) 

(Supreme   Court   of   Rhode   Island.     May   25, 
1918.) 

1.  Novation  €=>4r— ExTiNouisnstENT  of  Old 
Contract. 
Where,  to  carry  the  work  to  completion,  so 
that  they  might  receive  payment  of  their  ac- 
counts, subcontractors  bound  themselves  to 
carry  on  the  contracts  they  then  had  with  a 
contractor  to  erect  a  building  for  the  state, 
provided  the  coDtractor  consented,  as  it  did, 
to  have  all  the  money  still  to  come  to  it  from 
the  state  distributed  by  the  disbursing  agent 
named  in  the  agreement  in  certain  proportions, 
such  new  contract  merely  modified  the  terms 
of  payment  to  the  subcontractors,  and  there 
was  no  novation,  since  a  requisite  of  novation 
is  the  extinguishment  of  the  old  contract  by 
the  new  one. 


2.  Compositions  wrrn  (Tbeditobs  «=»2— Md- 
TCAI.  Undbbstandino. 

It  is  an  essential  element  of  every  compo- 
sition agreement  between  creditors  that  there 
should  be  a  mutual  understanding  among  nil 
who  become  parties  that  each  is  to  take  the 
composition  agreed  on  and  to  forbear  further 
to  press  his  claim. 

3.  CouPosiTiONS  WITH  Cbedi-tobs  e=>S— 
Consideration. 

The  consideration  for  a  composition  asree- 
ment  between  creditors  is  the  relinquishment, 
or  possible  relinquishment,  by  each  creditor  of 
part  of  his  daim  against  the  debtor. 

4.  CoNTitAOTS   «=>  169  —  Construction— Co5- 

8IDEBATI0N    of    CIRCUMSTANCES. 

Id  interpreting  an  agreement  between  a 
contractor  and  its  subcontractors  for  carry- 
ing the  work  to  completion  and  for  payment  of 
the  subcontractors'  accounts,  the  contractct 
having  become  finandally  involved,  it  is  proper 
to  consider  the  circumstances  attending  the  ex- 
ecution of  the  agreement. 

5.  Compositions  with  Cbeditors  ®=>21— 
Pabtial  CoMPOsmoN  with  Subcontrac- 
tors—"Payment.  " 

Where  the  contractor  with  the  state  to 
erect  a  building  became  finandally  embarrassed, 
and  subcontractors  agreed  to  a  plan  for  cnrrj- 
ing  the  work  to  completion  and  for  "payment" 
of  their  accounts,  such  plan  providing  that 
the  subcontractors  should  complete  their  con- 
tracts, and  that  the  contractor  should  hare 
all  the  money  still  to  come  to  it  from  the  state 
distributed  b^  a  disbursing  agent  to  the  sub- 
contractors m  certain  proportions,  the  pro 
rata  payments  to  the  subcontractors  from  the 
moneys  afterwards  received  by  the  contractor 
under  its  contract  with  the  state  were  accept- 
ed by  the  signing  creditors  in  satisfaction  of 
their  daims,  whether  paid  in  full  or  not,  the 
agreement  bdng  a  composition  with  creditors, 
partial  and  limited  both  as  to  persons  and  in- 
debtedxiess,  since  the  word  "payment,"  not  t 
technical  term,  was  used  in  its  broader  gen- 
eral sense  as  meaning  "satisfaction." 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second-  Series,  Faf- 
ment] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Edward  W. 
Blodgett,  Judge. 

Action  by  Jacob  N.  Cohen  against  the  P. 
E.  Harding  Construction  Company.  Verdict 
for  defendant,  and  plaintiff  excepts.  Ex- 
ceptions overruled,  and  case  remitted  for 
entry  of  judgment  on  the  verdict 

Easton,  Williams  &  Rosenfeld  and  Charles 
R.  Easton,  all  of  Providence,  for  i^intUf. 
John  P.  Beagan,  of  Providence,  for  defend- 
ant. 

BAKER,  J.  This  Is  an  action  of  assump- 
sit brought  to  recover  a  balance  of  $595.88 
alleged  to  be  due  him  for  material  and  labor 
furnished  the  defendant  corporation  In  the 
erection  of  the  kitchen  and  service  building 
at  the  State  Hospital  In  Cranston,  R.  L  The 
plaintiff's  declaration  contains  two  tonnts  on 
as  many  express  contracts  and  the  common 
counts.  The  defendant  filed  six  special 
pleas,  setting  out  In  different  ways  that  In 
place  of  the  agreements  declared  upon  at  a 
later  date  another  agreement  (which  is  set 
out  verbatim  in  the  sec&nd  plea  had  been 
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entered  Into  In  eabstltutlon  therefor;  that 
the  substituted  agreement  had  been  kept  and 
performed  by  the  defendant,  and  that  all 
payments  due  the  plaintiff  thereunder  had 
been  paid;  that  the  same  had  been  received 
in  accord  and  satisfaction;  and  that  the  de- 
fendant bad  been  discharged  and  released. 
The  case  was  tried  June  6,  1917,  before  a 
Justice  of  the  superior  court  sitting  with  a 
jury.  At  the  close  of  the  testimony  each 
party  moved  for  the  direction  of  a  verdict. 
The  court  denied  plaintiff's  motion  and 
granted  the  defendant's.  The  plaintiff  ex- 
cepted to  the  denial  of  his  own  and  to  the 
granting  of  defendant's  motion,  and  the  case 
is  before  this  court  upon  plaintiff's  bill  of 
exceptions,  which  contains  only  these  two 
exceptions. 

The  testimony  shows  that  under  date  of 
January  1,  1915,  the  plaintiff,  who  is  a  cor- 
nice worker  or  tinsmith,  wrote  to  the  de- 
fendant offering  "to  furnish  and  put  up  ac- 
cordihg  to  plans  and  specifications  furnish- 
ed" by  Martin  &  Hall,  architects,  certain 
specified  roofs,  flashings,  gutters,  conductors, 
and  other  similar  materials  for  said  kitchen 
and  service  building  for  the  sum  of  $3,310, 
to  be  paid  for  in  the  following  manner,  "80 
per  cent,  of  all  completed  work  every  30 
days,  balance  30  days";  and  that  the  de- 
fendant by  its  letter  dated  January  12,  1915, 
accepted  said  offer,  with  the  additional 
statement  that  the  work  was  to  be  "to  the 
entire  satisfaction  of  the  architects." 

It  further  appears  that  in  the  fall  of  1915, 
apparently  near  the  end  of  September,  the 
defendant,  after  having  completed  about 
two-thirds  of  the  work  called  for  under  Its 
contract  for  the  erection  of  said  kitchen  and 
service  building,  found  itself  in  financial 
difl9.calties  of  so  serious  a  nature  as  to  ren- 
der it  unable  to  go  on  with  the  work  and  It 
so  notified  the  board  of  control  and  supply 
with  which,  as  representing  the  state,  the 
defendant  had  its  contract,  and  also  the  com- 
I>any  which  was  surety  on  its  bond  for  the 
performance  of  the  work.  All  work  on  the 
Job  ceased  for  two  weeks  or  more.  There 
was  several  thousands  of  dollars  (nine  or  ten 
it  is  stated)  due  subcontractors  for  the  work 
already  done  by  them  which  they  felt  would 
be  a  total  loss  if  the  surety  on  defendant's 
bond  undertook  the  completion  of  the  con- 
tract. To  avoid  this  loss  as  a  whole  or  In 
part,  some  of  the  subcontractors  requested 
the  defendant  to  carry  on  the  work  under 
an  arrangement  by  which  they  would  go  on 
and  complete  the  job  and  receive  and  share 
•  pro  rata  the  moneys  still  to  be  paid  by  the 
state  under  Its  contract.  As  a  result  of  tills 
effort,  with  the  consent  of  ithe  board  of  con- 
trol and  supply,  an  agreement  In  writing 
under  seal  was  drawn  up  and  later  signed 
by  every  subcontractor  as  well  as  by  the 
defendant,  work  was  resumed,  and  the  con- 
tract of  the  defendant  with  the  state  was 
carried  to  completion.  The  agreement  was 
prepared  without  legal  advice  by  Mr.  Hall, 


the  architect  supervising  the  work.    It  nms 
as  follows : 

"Proviaence,  H.  I.,  October  11,  1915. 

"To  Whom  It  May  Concern:  We,  the  sub- 
scribers hereto,  who  have  agreed  to  furnish  or 
have  furnished  certain  labor,  material,  or  both, 
used  or  to  be  need  by  the  P.  £}.  Harding  Con- 
stTuction  Company  in  the  construction  of  the 
kitchen  and  service  building  and  other  work  for 
the  State  Hospital,  Cranston,  R.  I.,  hereby 
agree  to  the  following  plan  for  carrying  said 
work  to  completion  and  for  the  payment  of  our 
accounts: 

"(1)  That  Stephen  O.  Potter  be  appointed  dis- 
bursing agent  for  the  P.  E.  Harding  Construc- 
tion Company  with  power  to  receive  all  pay- 
ments hereafter  made  by.  the  state  of  Rhode 
Island  under  its  contract  with  said  company  for 
the  construction  of  said  building  and  work. 
Said  payments  to  be  made  upon  the  architects' 
certificates  duly  issued  to  said  company,  as  re- 
(|uired  by  said  contract,  and  to  be  forthwith  and 
m  the  presence  of  the  secretary  of  the  heard  of 
control  and  supply  of  said  state  of  Rhode 
Island,  indorsed  over  by  said  company  to  said 
disbursing  agent;  said  disbursing  agent  upon 
receipt  of  said  payments,  to  disburse  same  to  the 
several  creditors,  in  amounts  equal  to  80  per 
cent  of  the  sums  set  forth  in  the  certificates  of 
the  architects  upon  which  said  payments  are 
based ;  said  agent  also  to  pay  to  said  company 
a  sum  equaling  the  cost  of  labor  and  material 
supplied  Dy  said  company  and  set  forth  in  said 
architects'  certificates ;  statements  of  all  sacb 
disbursements  signed  by  the  said  agent,  to  be 
presented,  one  to  the  secretary  of  the  board  of 
control  and  supply  and  another  to  Martin  &  Hall, 
architects,  immediately  after  said  payments  are 
made  and  said  statements  are  to  fully  disclose 
the  names  of  all  parties  to  whom  payments  are 
made;  upon  demand  of  the  state,  receipts  for 
said  payments  are  to  be  deposited  by  said  agent 
with  the  secretary  of  the  board  of  control  and 
supply. 

''(2)  That  no  claim  will  be  made  for  further 
payment  upon  labor  and  material  furnished  to 
the  P.  E.  Harding  Construction  Company  (for 
use  in  this  work)  prior  to  October  1,  1915,  until 
the  time  when  their  contract  is  entirely  com- 
pleted, when  said  disbursing  agent  is  to  pay  to 
said  creditors,  pro  rata,  from  the  full  amount 
received  from  the  state  as  a  'final  payment  un- 
der such  contract ;  each  creditor  receiving  a 
sum  representing  the  proportion  which  his, 
their,  or  its  full  claim  bears  to  the  total  amount 
paid  said  company  under  said  contract;  it  l>e- 
ing  understood  that  if  any  balance  remains  after 
all  creditors  on  this  work  are  paid  in  full  it 
is  to  be  paid  to  said  company. 

"(3)  That  such  of  the  subscribers  hereto  aa 
have  agreed  to  furnish  labor  and  material,  in 
excess  of  that  already  supplied,  will  fulfill  Bald 
agreements  promptly  and  in  a  manner  to  best 
conserve  the  Interests  of  the  work. 

"(4)  That  the  P.  E.  Harding  Construction 
Company  is  to  notify  the  disbursing  agent,  the 
secretary  of  the  board  of  control  and  supply, 
and  the  architects  in  writing  immediately  after 
making  contracts  for  or  purchasing  such  addi- 
tional labor  and  material  as  may  be  necessary 
for  the  completion  of  the  work,  and  which  is 
not  already  contracted  for,  stating  the  amount  of 
such  contracts  or  purchasers,  and  that  payments 
for  such  work  shall  be  made  from  time  to  time 
by  the  disbursing  agent  in  the  manner  specified 
for  other  payments  to  the  full  amount  of  said 
contracts  or  purchases. 

"Witness  our  bands  and  seals  the  11th  day 
of  October,  1915. 

"In  presence  of,"  etc. 

At  that  time  $1,250  was  due  the  plaintiff 
for  materials  and  labor  already  furnished, 
and  nothing  had  been  paid  to  him  under  his 
contract     The  plaintiff  thereafter  In  May, 
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1916,  contracted  with  the  defendant  to  fur- 
nish certain  other  materiale  for  $125,  and 
for  this  be  was  paid  in  full  In  accordance 
with  paragraph  4  of  the  agreement  of  Oc- 
tober 11,  1915.  He  received  $1,648,  under 
the  80  per  cent,  provision  of  paragraph  1  of 
said  agreement  and  $1,066.12  as  64.29  per 
cent  of  said  sum  of  $1,250  due  when  said 
agreement  was  drawn  and  of  the  aggregate 
sum  due  under  the  deferred  payments  of  20 
per  cent  under  the  agreement  of  October  11, 
1915,  or  a  total  of  $2,714.12  under  the  orig- 
inal contract  of  January,  1915.  It  is  for  the 
difference  of  $595.88  between  this  sum  and 
the  amount  named  In  the  original  contract 
that  the  plaintiff  now  sues. 

There  is  testimony  to  the  effect  that,  when 
certain  subcontractors  requested  the  de- 
fendant to  resume  work  and  complete  its 
contract  with  the  state,  they  promised  that 
if  it  would  do  this,  and  provide  for  their  re- 
ceiving pro  rata  the  moneys  yet  to  be  paid 
by  the  state  under  defendant's  contract  with 
it,  they  would  release  the  defendant  of  all 
their  claims  against  it  "when  the  Job  was 
done."  AfteD  the  work  was  completed,  un- 
der the  advice  of  counsel  the  defendant  had 
an  Instrument  in  writing  prepared,  dated 
October  3,  1916,  which  was  executed  by  all 
of  the  signers  of  said  agreement  of  October 
11,  1915  (except  the  present  plaintiff),  where- 
by they  released  the  P.  B.  Harding  Construc- 
tion Company  from  all  claims  and  causes  of 
action  which  they  then  had  against  it 

The  plaintiff  was  the  last  creditor  to  sign 
the  agreement  of  October  11,  1915,  and  did 
so  after  some  solicitation  at  the  statehouse 
in  the  presence  of  the  state  board,  and  he 
says  with  the  understanding  that  he  "was 
to  take  whatever  money  there  was  left  from 
tiie  job,  but  still'  collect  my  money  from  the 
Harding,  whatever  balance  there  was."  Two 
witnesses  testify  that  they  gave  the  plaintiff 
to  understand,  before  he  signed  the  agree- 
ment, that  under  the  agreement  when  the 
work  was  completed  "the  Harding  Company 
was  going  to  be  released  from  any  claim 
growing  out  of  that  job."  This  he  denies. 
The  court  granted  the  motion  to  direct  ,the 
verdict  "on  the  ground  that  the  agreement 
of  October  11,  1915,  was  made  in  substitu- 
tion of  the  original  contract  as  to  the  time 
and  manner  and  amounts  to  be  paid  there- 
under." 

[1]  Both  plaintiff  and  defendant  have  ar- 
gued the  case  as  if  the  question  at  issue 
were  whether  the  contract  of  October  11, 
1915,  in  so  far  as  it  affected  the  then  ex- 
isting contractual  relations  of  the  parties  to 
this  action,  was  "entered  into  for  the  pur- 
pose and  with  the  effect  of  dissolving"  the 
original  contract  entered  into  by  and  between 
them  in  January,  1915;  that  Is,  whether  it 
was  a  case  of  novation.  One  of  the  requi- 
sites of  novation  is  the  extinguishment  of  the 
old  contract  by  the  new  one.  See  20  R.  O.  L. 
Novation,  »  1,  2,  5;  28  Oyc.  1130,  1133;  21 


Am.  &  Eng.  Encyc.  of  Eaw,  663,  671.  We 
think  it  obvious,  however,  that  this  Is  not 
a  case  of  novation,  as  it  is  perfectly  clear 
that  it  was  not  the  purpose  of  the  plaintiO 
and  defendant  to  extinguish  the  original  con- 
tract by  the  making  of  the  new  one.  Tbe  old 
contract  was  simply  modified  In  some  partic- 
ulars. A  reasonable  interpretation  of  the 
agreement  of  October  11th  (having  in  mind 
all  the  parties  thereto)  Is  that  in  order  to 
carry  the  work  to  completion  so  that  tbey 
might  receive  payment  of  their  accounts  the 
subcontractors  in  effect  bound  themselves  to 
carry  to  completion  the  contracts  they  then 
had  with  the  defendant,  provided  the  de- 
fendant consented,  as  it  did,  to  have  all  the 
money  still  to  come  to  It  from  the  state  dis- 
tributed by  the  disbursing  agent  named  In 
said  agreement  In  the  manner  and  in  the 
proportions  therein  set  forth.  So  far  as  It 
affected  the  plaintiff  the  amount  and  kind 
of  materials  to  be  furnished  by  him  under 
his  original  contract  was  neither  increased 
nor  diminished.  Indeed,  unless  the  first  con- 
tract continued  to  be  in  effect.  It  would  be 
impossible  to  ascertain  from  the  agreement 
of  October  11th  what  thereunder  the  plaintiff 
was  obligated  to  do.  The  modifications  of 
the  plaintiff's  contract  relate  to  the  terms  of 
payment  Originally  they  were  "80  per  cent 
of  all  completed  work  every  30  days;  bal- 
ance 30  days."  By  tbe  agreement  of  October  j 
11th  the  plaintiff  agreed  to  make  no  claim  j 
for  "payment  upon  labor  and  materials  for-  ' 
nished  *  *  »  (for  use  In  this  work)  | 
prior  to  October  1,  1915,"  until  defendant's  j 
contract  with  tbe  state  was  entirely  com- 
pleted; for  work  and  materials  to  be  fur- 
nished under  his  original  contract  after  Oc-  ■ 
tober  11th  the  plaintiff,  upon  receipt  by  said  I 
disbursing  agent  of  the  payments  in  tbe  fn-  | 
ture  hiade  by  the  state  under  its  contract 
with  the  defendant,  was  to  be  paid  80  per 
cent  of  tbe  sums  set  forth  in  the  certificates 
of  the  architects.  When  the  defendant's  con- 
tract with  the  state  was  entirely  completed, 
then  said  disbursing  agent,  from  the  amount 
received  from  tbe  state  as  a  final  payment, 
was  to  pay  said  subcontractors  ratably  in  | 
proportion  to  their  then  unsatisfied  claims 
under  their  contracts  with  the  defendant 
made  before  October  11th ;  that  is,  the  plain- 
tiff was  then  to  receive  bis  proportionate 
part  on  the  amount  then  due  him,  incladlng 
in  such  amount  all  sums  due  him  on  October 
1, 1915,  and  the  total  of  the  20  per  cent  with- 
held on  the  payments '  made  to  the  plaintiff 
after  October  11th.  It  follows,  as  has  already 
been  stated,  that  the  plalntlfF's  original  con- 
tract was  not  extinguished  but  modified, 
and  that  there  was  no  novation. 

[2,  3]  The  court  below  apparently  regarded 
the  agreement  of  October  11th  on  Its  being 
carried  out  as  in  some  manner  operating  as 
a  satisfaction  of  defendant's  Indebtedness 
to  the  plaintiff  based  upon  their  contract  of 
January,   1915,  as  Just  before   he  granted 
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defendant's  motion  be  Is  reported  to  bave 
said: 

"You  mnst  give  some  reasonable  construction 
to  an  agreement,  and  while  technically  it 
doesn't  use  such  language  as  you  'would  use  as 
a  lawyer,  what  is  meant  when  it  says  that  this 
agreement  is  entered  into  for  the  payment  of 
our  accounts?  Doesn't  that  mean  in  satis- 
faction of  our  accounts?" 

While  he  puts  the  matter  In  Interrogative 
form.  It  may  be  regarded  as  an  affirmative 
expression  of  his  Interpretation  of  the  con- 
tract, as  he  almost  Immediately  afterwards 
remarked: 

"I  do  not  see  anything  to  go  to  the  jury  on 
because  there  is  no  question  of  fact  here  that  I 
see." 

If  there  be  such  satisfaction,  how  is  It  ef- 
fected? The  agreement  of  December  11th 
has  not  the  technical  characteristics  of  an 
accord  and  satisfaction,  which  Is  usually 
limited  to  a  debtor  and  single  creditor.  Nei- 
ther has  It  the  character  of  a  settlement  by 
compromise,  which  is  ordinarily  based  upon  a 
dispute  or  controversy,  which  is  adjusted  by 
mutual  concessions.  The  agreement  under 
consideration  has  more  of  the  features  of  a 
composition  with  creditors  by  an  embarrass- 
ed or  Insolvent  debtor.  In  so  far  as  it  may 
effect  a  discharge  of  existing  Indebtedness,  if 
it  has  such  effect,  than  those  of  accord  and 
satisfaction.  It  Is  an  agreement  between  the 
creditors  themselves  as  well  as  between  them 
and  the  debtor.  They  mutually  agree  to  the 
application  of  certain  funds  towards  the  pro 
rata  payment  of  their  existing  claims  against 
the  debtor  and  of  the  future  indebtedness  to 
become  due  to  them  on  the  completion  of 
their  existing  contracts  with  such  debtor. 
It  Is  an  essential  element  of  every  competi- 
tion agreement  that  there  should  be  the  mu- 
tual understanding,  among  all  who  become 
parties  to  It,  that  each  Is  to  take  the  compo- 
sition agreed  on,  and  to  forbear  further  to 
press  or  Insist  on  his  claims.  5  B.  C.  L.  869. 
S70.  The  same  result,  therefore,  follows  as 
In  an  accord  and  satisfaction.  The  consid- 
eration In  such  agreement  Is  found  in  the 
relinquishment,  or  possible  relinquishment, 
by  each  creditor  of  a  part  of  his  claim.  1 
R.  C.  L.  178.  The  agreement  under  consid- 
eration Is  plainly  not  a  composition  with  all 
of  the  defendant's  creditors,  as  the  evidence 
shows  that  it  had  other  creditors  than  those 
signing  It.  And  If  it  be  a  composition  It 
does  not  apply  to  or  include  all  indebtedness 
due  or  to  become  due  by  the  defendant  to 
the  creditors  signing  it,  but  only  such  In- 
debtedness as  was  or  might  become  due  to 
them  as  subcontractors  under  their  existing 
contracts  with  the  defendant  under  Its  con- 
tract with  the  state.  The  agreement  ex- 
pressly provides  that  as  to  contracts  they 
might  maie  after  October  llth  with  the  de- 
fendant for  furnishing  materials  or  labor  In 
the  completion  of  the  service  and  kitchen 
building  for  the  State  Hospital  at  Cranston 
they  were  to  be  paid  In  full  for  such  materi- 
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als  and  labor.  If,  therefore,  the  agreement 
Is  operative  as  a  composition  with  creditors, 
the  composition  Is  partial  and  limited  both  as 
to  persons  ahd  Indebtedness,  and  It  is  not 
simply  a  composition,  as  It  makes  prevlsloB 
for  future  contracts  to  be  paid  in  full  from 
the  balance  to  become  due  on  the  completion 
of  defendant's  contract  with  the  state. 

[4, 1]  The  question  to  be  considered  may 
be  stated  thus:  Is  the  agreement  of  October 
llth  to  be  Interpreted  upon  Its  performance 
as  a  composition  by  the  signing  subcontrac- 
tors of  their  claims  against  the  defendant 
for  its  Indebtedness  to  them  for  materials 
and  labor  furnished  by  tnem  In  the  erection 
of  said  service  and  kitchen  building  under 
their  then  existing  contracts  with  It,  wheth- 
er said  indebtedness  was  then  actually  due 
or  was  to  become  due  thereafter?  In  other 
words,  Were  the  pro  rata  payments  to  them 
from  the  moneys  afterwards  received  by  the 
defendant  under  Its  contract  with  the  state 
to  be  accepted  by  the  signing  creditors  In 
satisfaction  of  their  respective  claims,  wheth- 
er paid  in  full  or  not?  In  effect  the  court 
below  thus  Interpreted  the  agreement.  The 
possibility  that  these  claims  might  be  paid 
in  full  is  indicated  by  the  provision  that 
"if  any  balance  remains,  after  all  creditors 
on  this  work  are  paid  in  full.  It  Is  to  be  paid 
to  the  company."  The  agreement  recognizes 
what  would  be  the  fact  in  any  event,  name- 
ly, that  payment  In  full  would  extinguish  the 
claims.  It  does  not,  however,  In  express 
terms  state, that  the  final  pro  rata  payment. 
If  in  fact  less  than  the  sum  then  due,  will 
discharge  and  extinguish  the  debt.  The  court 
below  apparently  interprets  the  early  portion 
of  the  agreement  reading,  "We,  the  subscrib- 
ers, *  •  *  hereby  agree  to  the  follow- 
ing plan  for  carrying  said  work  to  comple- 
tion and  for  the  payment  of  our  accounts," 
as  If  the  word  "payment"  as  there  used 
means  satisfaction. 

It  is  stated  in  Bonvler's  Law  Dictionary 
(8th  Ed.)  vol.  3,  p.  2540,  that: 

"The  word  "payment'  is  not  a  technical  term ; 
it  has  been  imported  into  legal  proceedings 
from  the  exchange,  and  not  from  the  law  trea- 
tises. •  •  •  Payment  is  doing  precisely 
what  the  payer  has  agreed  to  do.  *  *  * 
However,  practically,  the  name  of  payment  is 
often  given  to  methods  of  release  which  are  not 
accompanied  by  the  performance  of  the  thing 
promised." 

in  Kendall  v.  Brownson,  47  N.  H.  186,  203, 
It  is  said  that: 

The  word  "  'payment'  *  •  •  is  used  in 
two  aenses.  first,  performance  of  a  contract  to 
pay  money  according  to  its  stipulations;  sec- 
ond, extinguishment  of  a  cause  of  action  aris- 
ing from  breach  of  a  contract.  'Payment,'  as 
generally  used  in  the  books,  has  the  latter 
meaning." 

On  page  204  of  47  N.  H.,  this  appears: 

"The  difference  between  the  two  significations 
of  payment  is  the  difference  between  the  per- 
formance of  a  contract  and  compensation  ac- 
cepted in  satisfaction  of  a  breach  of  contract." 
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See,  also,  Harrison  ▼.  Henderson,  100  Am. 
St.  Rep.  393,  note  c,  and  30  Cyc.  1181,  note  6. 

In  an  agreement  drawn  by  a  layman  it 
might  naturally  be  expected  that  the  word 
"payment"  would  be  used  not  in  Its  most  re- 
stricted sense,  but  with  the  broader  meaning 
generally  given  to  it.  And  in  interpreting 
the  agreement  in  question  it  is  both  proper 
and  necessary  to  consider  the  facts  and  cir- 
cumstances attending  its  execution  in  order 
to  determine  its  meaning;  for  example,  the 
relations  of  the  parties,  the  nature  and  situ- 
ation of  the  subject-matter,  the  apparent  pur- 
IK>se  in  making  the  agreement,  the  prelimi- 
nary negotiations  leading  up  to  it  as  throw- 
ing light  upon  the  meaning  of  particular  ex- 
pressions used  in  the  contract,  and  the  con- 
struction which  the  parties  by  their  acts 
have  placed  upon  it.  Apart  from  certain 
testimony  of  the  plaintiff  relative  to  the  pre- 
liminary negotiations  and  the  circumstances 
attending  the  execution  of  the  instrument, 
there  would  seem  to  be  little,  if  anything.  In 
the  case  on  which  to  base  serious  objection 
to  the  Interpretation  by  the  court  below  of 
the  agreement  and  its  action  on  the  motions 
to  direct  the  verdict.  The  only  question  sug- 
gested is  whether  or  not  there  was  such  con- 
flict of  testimony  as  to  require  the  submis- 
sion to  the  jury  of  the  question  of  the  mean- 
ing of  the  agreement  and  particularly  of  the 
word  "payment"  as  used  in  the  agreement 
The  court,  however,  is  of  the  opinion  that 
there  was  no  error  made  by  the  court  below 
in  its  interpretation  of  the  agreement  and  in 
directing  a  verdict  for  the  defendant. 

The  plaintUTs  exceptions  are  overruled, 
and  the  case  is  remitted  to  the  superior  court 
for  the  entry  of  judgment  on  the  verdict 


CHAMPLIN  V.  SLOCUM.    (No.  5133.) 

(Supreme  Court  of  Rhode  Island.    May  22, 
1918.) 

1.  GUABDIAN  AND  WaRD  ^=»117— WaBD'S  AC- 
TION FOB  Services— SuPEBioR  Coubt— Pen- 
dency OF  Account. 

An  adult,  by  his  second  Ruardian,  was  en- 
titled to  bring  suit  in  the  superior  court,  against 
his  first  guardian,  for  the  value  of  services  ren- 
dered such  first  guardian,  and  was  not  required 
to  wait  for  settlement  of  the  first  guardianship 
account  in  the  probate  court ;  he  claiming  that 
the  value  of  his  services  exceeded  bis  first  guard- 
ian's claim  for  board. 

2.  Guardian  and  Ward  ®=>117— Action  by 
Ward  aoainst  Guardian — Unsettled  Ac- 
count—Probate Court. 

The  statute  giving  the  probate  court  juris- 
diction over  the  settlement  of  accounts  of 
fEuardians,  the  ordinary  accounts  between  guard- 
ian and  ward  should  be  adjusted  in  that  court, 
and  the  ward  cannot  maintain  an  action  against 
his  guardian  while  the  latter's  accounts  remain 
unsettled  in  the  probate  court. 

3.  Guardian  and  Ward  «=»2.5  —  Appoint- 
ment BT  Probate  Court— IIemoval. 

The  probate  court  appoints  the  guardian 
for  a  ward,  and  may  remove  him  for  cause. 


4.  Guardian  and  Ward  ®=a89— Employmest 
of  Ward — Liability  of  Guardian. 

The  appointment  of  an  employer,  as  guard- 
ian of  a  weak-minded  employ^,  conferred  no 
right  upon  the  employer  to  the  free  services  of 
his  employ^,  and  the  law  implied  a  promise  »n 
the  part  of  the  guardian  employer,  who  received 
the  benefit  of  the  services  of  the  employ^  ward. 
to  pay  the  amount  the  services  were  reasonaU; 
worth. 

5.  GuABDiAii  and  Ward  ^=>147— Claiu  fok 
Sbbvices— Adjustment  on  Accountino.        | 

A  ward's  claim  for  services  rendered  bis  { 
guardian  is  treated  as  a  set-off  in  whole  or  in 
part  of  the  guardian's  claim  for  board ;  acd. 
where  it  does  not  exceed  such  claim  in  amount, 
it  is  a  proper  matter  for  adjustment  on  settle- 
ment of  the  guardian's  account  in  the  probate 
court 

6.  Guardian  and  Ward  «=»31— Investobt 
and  Account— Services  of  Ward. 

The  value  of  a  ward's  services  to  his  gnard- 
ian  is  not  the  kind  of  property  which  the  guard- 
ian is  bound  to  inventory  and  make  true  account 
of  to  the  probate  court. 

7.  Guardian  and  Ward  «=»123— Actios  foe 
Services— Fbaud — Probate  Court.  I 

The  probate  court  was  not  the  proper  tri-  I 
bunal  for  trial  of  an  adult  ward's  action  against  i 
his  first  guardian  for  the  value  of  services  ren- 
dered such  guardian,  where  the  ward,  in  his  rep- 
lication, alleged.  In  effect  that  his  release,  plead- 
ed by  his  guardian,  was  procured  b^  fraud,  the 
court  of  probate  having  no  equity  jurisdiction, 
and  not  being  adapted  to  the  investigation  and 
determination  of  questions  of  frand. 

8.  Guardian  and  Ward  iS=»123  —  Fraud  n; 
Procubino  Release  —  Co ncubbent  Juris- 
diction. 

The  jurisdiction  of  law  and  equity,  od  the 
question  of  fraud  on  the  part  of  a  guardian  is 
procuring  a  release  from  hu  ward,  is  concurrent     ; 

Exception  from  Superior  Court,  Providence    : 
and  Bristol  Counties;   Chester  W.  Barrows, 
Judge. 

Action  by  Zachariah  T.  Champlln,  by  his 
guardian,  Cfeorge  H.  Champlln,  against  Eben 
Slocum.  Verdict  was  directed  for  defendant, 
and  plaintiff  excepts.  Case  remitted,  vlth 
direction  to  grant  new  trial. 

Edward  M.  Sullivan,  Francis  B.  Sullivan, 
and  John  J.  Sullivan,  all  of  Providence,  for 
plaintiff.  Benjamin  W.  Grim,  of  Providence, 
for  defendant. 

STEARNS,  J.  This  Is  an  action  of  tadeb- 
Itatas  assumpsit,  brought  by  Zachariah  T. 
Champlln,  by  his  guardian,  George  H.  Cham- 
plln, against  Eben  Slocum,  his  former  guard- 
ian, to  recover  for  the  value  of  the  services 
of  the  ward  rendered  to  said  Eiben  Slocnm 
during  the  period  of  the  first  guardianship. 

On  May  6,  1901,  the  town  council  of  Exe- 
ter, sitting  as  a  court  of  probate,  appointed 
the  defendant  Eben  Slocum,  the  guardian  of 
the  person  and  estate  of  Zachariah  T.  Cham- 
plln, on  the  ground  that  he  was  a  person  who 
from  want  of  discretion  in  managing  his  es- 
tate was  likely  to  bring  himself  to  want. 
The  estate  consisted  of  a  wood  lot  of  the  v,n!- 
ue  of  $100,  a  bank  deposit  of  $96A3.  and  -^'-''i 
in  cash.  At  this  time  Zachariah  Clmui|>lin 
was  53  years  of  age;  he  had  been  working 
as  a  farm  laborer  for  the  defendant  for  6 
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months,  and  continued  to  work  for  Mm  dur- 
ing tbe  period  of  guardianship,  some  14 
years.  Zadiarlah  CSiamplln  -was  a  man  of 
limited  Intelligence,  who  was  unable  to  read 
or  write,  but  he  was  a  faithful  worker  with- 
in the  limits  of  his  capacity.  The  flrst  guard- 
ianship continued  until  the  10th  day  of  May, 
1915.  when  the  probate  court,  on  the  petition 
of  George  H.  Champlin,  discharged  said  Eben 
Slocum  as  guardian  on  the  ground  'that  his 
ward  was  fully  capable  of  taking  care  of  his 
own  affairs,  and  ordered  said  Slocum  to  file 
his  guardian  accounts  with  the  probate  court. 
On  the  day  following  the  termination  of  tbe 
guardianship,  at  the  instance  of  Slocum,  it 
was  agreed  between  Slocum  and  Zacharlah 
Champlin  that  $600  should  be  allowed  to 
Cbamplin  for  the  Talne  of  bis  services  to  the 
guardian,  and  a  general  release  was  executed 
by  Zacharlah  Champlin  to  Slocum.  Shortly 
'  thereafter  Slocum  filed  with  the  probate 
court  his  flrst  and  only  account  as  guardian, 
in  which  he  allowed  Cbamplin  $500  for  his 
work  as  farm  band  and  then  charged  him  for 
board,  lodging,  clothing,  and  services  aa 
guardian  In  such  amount  that,  after  taking  a 
deed  of  his  wood  lot,  valued  at  $100,  the  mon- 
ey which  came  to  the  custody  of  the  guardian 
with  accumulated  Interest,  and  allowing  him 
$500  for  his  labor,  the  account  showed  that 
Champlin  owed  Slocum  a  balance  of  over 
$200.  With  his  account,  Slocum  filed  the  re- 
lease In  the  probate  court.  The  guardian's 
account  has  never  been  settled,  and  is  still 
pending  in  the  probate  court. 

About  2  months  after  Slocum  was  discharg- 
ed as  guardian,  George  H.  Champlin  filed  a 
petition  in  the  probate  court,  in  which  be  ask- 
ed for  the  appointment  of  himself  as  guard- 
ian, on  the  ground  that  Zacharlah  Champlin 
was  a  man  of  unsound  mind,  mils  petition 
was  granted  by  the  probate  court  in  Decem- 
ber, 1915.  TWs  suit  is  brought  by  the  new 
guardian  to  compel  the  former  guardian  to 
pay  for  the  valne  of  the  services  of  said  ward 
for  the  time  while  Zacharlah  was  under  the 
guardianship  of  Slocum.  In  addition  to  tbe 
general  issue,  tbe  defendant  pleaded  the  re- 
lease, and  in  his  replication  the  plaintiff  al- 
leged that  the  release  in  question  was  execut- 
ed by  a  person  of  unsound  mind  wbo  was  in- 
capable of  executing  a  valid  release  and  was 
so  known  to  be  by  the  defendant. 

The  case  was  tried  t>efore  a  Jury  in  the  su- 
perior court  At  the  conclusion  of  the  tes- 
timony, tbe  Jnstice  presiding,  upon  the  mo- 
tion of  the  defendant,  directed  a  verdict  for 
the  defendant,  on  the  ground  that  as  the  sub- 
ject-matter of  tbe  suit  was  one  which  involv- 
ed the  relations  of  guardian  and  ward,  the 
cause  was  one  to  be  adjudicated  in  the  pro- 
bate court  on  the  allowance  or  disallowance 
of  the  account  of  the  guardian,  and  that  the 
superior  court  bad  no  jurisdiction.  To  tWs 
ruling  the  plaintiff  duly  excepted,  and  the 
caiie  is  now  before  this  court  on  that  excep- 
tion. 1 


[1]  We  think  that  the  ruling  of  the  trial 
court  was  erroneous.  The  plaintiff,  by  his 
guardian,  is  entitled  to  bring  this  suit,  and 
he  is  not  required  to  wait  for  the  settlement 
of  the  guardiansliip  account  in  the  probate 
court. 

[2]  The  statutes  give  the  probate  court  ju- 
risdiction over  the  settlement  of  accounts  of 
guardians.  The  policy  of  the  law,  as  well  as 
reason  and  convenience,  require  that  the  or- 
dinary accounts  between  guardian  and  ward 
should  be  adjusted  in  that  court,  and  the  es- 
tablished rule  Is  that  the  ward  cannot  main- 
tain an  action  against  his  guardian  while  bis 
guardian's  accounts  remain  unsettled  in  tbe 
probate  court 

[3]  The  probate  court  appoints  the  guard- 
ian, and  for  cause  may  remove  liim.  The  in- 
ventory of  the  estate  and  the  accounts  of  tbe 
guardian  are  made  to  the  probate  court, 
which  has  the  power  to  direct  and  supervise 
the  management  of  the  estate,  and  is  thus  in 
a  position  to  settle  the  affairs  of  tbe  ward 
expeditiously  and  with  a  minimum  of  ex- 
pense. Tbe  general  rule  above  referred  to, 
however,  does  not  include  all  matters  of  liti- 
gation which  may  arise  between  the  guardian 
and  the  ward,  but  is  confined  to  such  ques- 
tions as  arise  between  the  guardian  and  ward 
arising  from  that  relationship  and  in  regard 
to  pr<H)erty  rights  pertaining  to  tbe  guardian- 
ship. 

[4-1]  In  the  case  at  bar  the  plaintiff  was 
in  tbe  employ  of  the  defendant  at  the  time 
of  tbe  creation  of  the  guardianship,  and  he 
continued  to  work  for  the  defendant  until 
tbe  termination  of  the  guardianship.  Tbe 
appointment  as  guardian  conferred  no  right 
upon  the  defendant  to  tbe  services  of  plain- 
tiff, his  ward,  and  the  law  implies  a  promise 
on  tbe  part  of  the  guardian  who  has  received 
the  benefit  of  the  services  of  the  ward  to  pay 
the  amount  which  such  ser\-ices  are  reason- 
ably worth.  The  rule  Is  generally  recognized 
that  if  the  services  of  the  ward  are  of  value, 
he  is  entitled  to  set  off  their  value  against 
the  claim  of  the  guardian  for  his  board. 
The  claim  of  the  ward  for  services  is  treated 
as  a  set-off  in  whole  or  in  part  of  the  claim 
for  board;  and,  where  it  does  not  exceed  in 
amount  tbe  claim  for  board,  It  is  a  proper 
matter  for  adjustment  in  the  settlement  of 
the  guardian's  account  in  the  probate  court. 
This  has  been  the  common  practice  in  dif- 
ferent jurisdictions,  and  the  cases  in  which 
this  doctrine  has  been  applied  have  usually 
been  cases  in  which  a  ward  under  age  was 
concerned.  In  such  cases  the  value  of  the 
service  rendered  is  usually  less  than  tbe  val- 
ue of  the  board.  In  the  pre.sent  case,  bow- 
ever,  the  plaintiff  is  an  adult  who  claims  that 
the  value  of  his  services  is  much  in  e.xcess  of 
the  value  of  his  board.  There  is  a  practical 
difficulty  thus  pre.sented  In  the  settlement  of 
this  account  in  the  probate  court,  as  the  pro- 
bate court  in  allowing  tbe  set-off  is  limited 
to  the  allowance  of  an  amount  equal  to  or 
less  than  tbe  charge  for  board,  and  cannot 
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find  a  balance  In  favor  of  the  ward  In  regard 
to  this  item.  One  reason  for  this  limitation 
on  the  power  of  the  probate  court  doubtless 
is  that  the  effect  of  allowing  a  balance,  in 
regard*  to  this  item,  in  favor  of  the  ward 
would  be,  to"  that  extent,  to  charge,  not  only 
the  guardian  for  such  balance,  but  also  the 
surety  on  his  bond  in  the  event  of  his  failure 
to  pay  such  balance.  It  is  plain  that  the  val- 
ue of  the  services  of  the  ward  is  not  the  kind 
of  property  which  the  guardian  is  bound  to 
inventory  and  make  true  account  of  to  the 
probate  court,  and  for  the  probate  court  to 
charge  the  guardian  for  this  surplus  as  above 
indicated,  in  effect,  would  be  to  change  and 
increase  the  liability  of  the  surety  on  the 
guardian's  bond. 

[7,  8]  The  probate  court  is  not  the  proper 
tribunal  for  the  trial  of  the  issues  in  this 
case  for  another  reason.  In  his  replication 
the  plaintiff  alleges,  in  effect,  that  the  release 
was  procured  by  fraud.  In  O'Connor  v. 
O'Connor,  20  R.  I.  130,  37  Atl.  634,  this  court 
held  that  the  court  of  probate,  which  has  no 
equity  Jurisdiction,  Is  not  adapted  to  the  in- 
vestigation and  determination  of  questions 
of  fraud.  The  rule  is  well  settled  that  the 
Jurisdiction  of  law  and  equity  on  the  ques- 
tion of  fraud  of  this  character  is  concurrent 
Carroll  v.  Salisbury,  28  K.  I.  16,  65  Atl.  274. 

As  this  case  must  be  sent  back  to  the  su- 
perior court  for  another  trial  it  is  not  neces- 
sary to  consider  the  other  exceptions  of  the 
plaintiff. 

The  case  is  remitted  to  the  superior  court, 
with  direction  to  grant  the  plaintiff  a  new 
trial 


DEMARA  v.  RHODE  ISLAND  CO. 
(No.  5120.) 

(Supreme   Court   of   Rhode   Island.     May   25, 
1918.) 

Tbiai.  €=244(2),  296(7)— INSTBUCTIONS— Out- 
lining Evidence. 
In  personal  Injury  case,  where  evidence  wan 
conflicting,  an  outline  of  the  evidence  given  by 
the  court  in  the  charge,  containing  about  seven 
pages  of  plaintiff's  evidence  and  only  about 
twelve  lines  of  defendant's  evidence,  held  mis- 
leading and  erroneous,  although  court  instruct- 
ed that  the  jury  was  not  to  be  governed  by  such 
outline,  but  was  to  determine  Itself  what  the 
evidence  was. 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  George  T. 
Brown,  Judge. 

Action  by  Joseph  Demara  against  the 
Rhode  Island  Company.  Verdict  for  plain- 
tiff, and  defendant  excepts.  Exception  sus- 
tained, and  case  remitted  for  new  trial. 

Cooney  &  Cahill,  of  Providence,  for  plain- 
tiff. Clifford  Whipple  and  Alonzo  R.  WU- 
liams,  both  of  Providence,  for.  defendant. 

PER  CURIAM.  This  is  an  action  of  tres- 
pass on  the  case  brought  to  recover  dam- 
ages for  the  alleged  negligence  of  the  defend- 


ant The  accident  occurred  on  NovemCer  4, 
1915.  G^e  case  was  tried  in  November  and 
December,  1916,  resulting  in  a  verdict  for 
the  plaintiff  in  the  sum  of  $4,716.  The  ca^e 
is  before  this  court  on  defendant's  bill  o{ 
exceptions,  which  purports  to  set  out  six- 
teen exceptions,  although  exceptions  14,  15, 
and  16  are  all  taken  to  the  denial  of  defend- 
ant's motion  for  a  new  trial  and  are  only 
the  statement  of  different  groonds  in  sup- 
port of  the  one  exertion.  The  first  eight 
exceptions  relate  to  the  admission  or  exdn- 
si(m  of  testimony,  and  they  are  all  now  waiv- 
ed. The  others  are  pressed.  Before  consid- 
ering them  it  will  be  of  service  to  give  a  sum- 
mary of  the  testimony  relating  to  the  ques- 
tion of  defendant's  negligence. 

The  accident  occurred  between  10  and  U 
o'clock  of  the  forenoon  on  a  clear  day  on 
Broad  street  at  or  near  its  Junction  with 
Comstock  avenue.  The  plaintiff  was  an  em-" 
ploy6  of  one  Axel  Hendrlckson,  who  is  a  gen- 
eral furniture  mover,  and  was  on  tliat  day 
in  question  engaged  in  moving  furniture  from 
a  house  on  Comstock  avenue  to  some  place 
on  Roger  Williams  avenue.  He  used  for  this 
purpose  an  automobile  truck,  20  feet  Ion? 
over  all,  with  a  body  about  6  feet  wide.  At 
the  time  of  the  accident  Hendrlckson  sat  on 
the  left  side  of  the  seat  in  front  driving  the 
truck,  the  plaintiff  sat  in  tlie  rear  on  a  trunk 
with  his  legs  hanging  over  the  right  side  ot 
the  body  of  the  truck,  and  a  second  employ? 
sat  on  the  tailboard  of  the  truck,  which  was 
down.  Comstock  avenue  terminates  at  tlic 
eastern  side  of  Broad  street ;  that  is,  it  does 
not  cross  the  latter.  The  southern  side  of 
the  avenue  forms  with  the  eastern  side  of 
the  street  an  angle  of  67  or  68  degrees. 
Broad  street  runs  pretty  nearly  due  nortli 
and  south.  A  vehicle  proceeding  on  ODin- 
stock  avenue  towards  Broad  street  goes  in 
approximately  a  northwesterly  direction. 
Broad  street  is  66  feet  wide  and  40  feet  be- 
tween curbs.  Comstock  avenue  is  40  feet 
wide,  24  feet  between  curbs.  On  Broad  street 
are  two  street  railway  tracks;  the  one  "a 
the  easterly  side  used  by  north-bound  oarji; 
the  one  on  the  westerly  side  by  south-bouii-l 
cars.  The  easterly  rail  of  the  north-lwund 
track  and  the  westerly  rail  of  the  south- 
bound tmck  are  respectively  about  13  feet 
from  the  neai-est  curb.  Tlie  distance  betwei'ii 
the  rails  of  each  track  is  given  as  4.71  fM, 
and  the  distance  between  the  two  tracks  as 
4  feet  and  10  Inches.  As  the  plaintiff  in 
this  case  was  not  managing  or  driving  the 
truck,  the  question  of  his  contributory  neg- 
ligence is  negligible,  and  the  only  impor- 
tant question  of  fact  is  whether  or  not  the 
injury  to  the  plaintiff  was  caused  whoU.v 
or  in  part  by  defendant's  negligence.  Tlie 
testimony  in  favor  of  the  plaintiff  on  this 
point  is  chiefly  furnished  by  the  tliree  men 
on  the  truck. 

Hendrlckson   says   that  the  driver's  seat 
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was  about  6  feet  back  from  the  front  of  the 
truck.  He  also  states  that  he  drove  his 
tmck  on  the  right  side  of  Comstock  avenue 
about  2  feet  away  from  the  curb  out  upou 
Broad  street,  going  about  4  miles  an  hour, 
and  that  he  did  not  change  its  direction  un- 
til it  reached  the  first  or  east  car  track  when 
he  commenced  to  make  a  long  curve  to  the 
south  in  order  to  cross  to  the  west  side  of 
Broad  street;  that  when  the  front  of  bis 
truck  was  10  feet  back  from  the  crosswalk 
at  the  west  end  of  Comstock  avenue  he  look- 
ed to  the  north  and  saw  a  south-bound  car 
stopped  Just  north  of  the  white  pole  on  the 
north  corner  of  West  Friendship  street,  and 
as  he  went  over  the  crosswalk  he  saw  a 
north-bound  car  at  the  south  corner  of  Par- 
kls  avenue,  which  car  was  In  motion,  but 
which  he  says  slackened  its  speed  as  it  came 
on ;  that  when  the  front  of  his  truck  had 
passed  over  the  east  track  and  was  between 
the  two  tracks  he  looked  to  the  north  again 
and  saw  the  south-bound  car  approaching  at 
a  distance  of  125  feet  and  at  a  speed  which 
did  not  attract  his  attention ;  that  he  contin- 
ued to  turn  south,  still  going  at  a  speed  of 
4  miles  an  hour,  and  practically  one-half  of 
his  truck  had  passed  over  the  west  rail  of 
the  west  track  when  the  truck  was  struck 
at  a  point  about  3  feet  behind  the  driver's 
seat  by-  the  south-bound  car  and  pushed 
along  a  distance  of  35  feet  until  It  came  in 
contact  also  with  the  north-bound  car,  which 
was  almost  at  a  standstill.  The  distance 
from  the  point  where  he  testified  to  seeing 
the  south-bound  car  stopped  near  West 
Friendship  street  to  the  middle  of  Broad 
street  opposite  the  middle  of  the  west  end  of 
Comstock  avenue  was  shown  to  be  about  175 
feet.  The  truck  weighed  5,780  pounds,  and 
had  a  load  of  about  1,500  pounds.  Augustus 
Burgess,  the  employ^  sitting  on  the  tailboard, 
says  that  when  the  track  had  almost  reached 
the  crosswalk  he  saw  the  south-bound  car 
stopped  at  the  white  post  at  West  Friend- 
ship street,  but  did  not  again  see  it  till  it 
was  striking  the  truck;  otherwise  he  tells 
substantially  the  same  story  as  Hendrickson, 
but  in  less  detail,  and  says  tbe  truck  on 
Broad  street  was  going  1  or  2  miles  an  hour. 
The  plaiutiCTs  statements  as  to  tbe  position 
of  the  south-bound  car  are  somewhat  con- 
flicting. When  the  truck  was  10  feet  from 
the  crosswalk  he  first  observed  the  north- 
bound car  approaching  about  100  feet  away; 
looking  in  the  other  direction  he  saw  the 
south-bound  car  at  the  white  pole  "getting 
ready  to  start  np" ;  when  the  truck  reached 
the  west  track  this  car  was  about  75  feet 
away.  In  cross-examination  he  said  more 
than  once  that  when  the  truck  was  on  the 
crosswalk  this  car  was  70  or  80  feet  distant, 
but  afterwards  said  it  was  then  at  the  white 
pole.  He  Judged  the  speed  of  the  truck  to 
be  3  or  4  miles  an  hour,  and  that  of  the 
south-bound  car,  as  It  approached,  to  be  7  or 
8  miles  an  hour.    His  other  testimony  adds 


nothing  of  importance  to  the  account  given 
by  Hendrickson. 

The  situation  as  disclosed  by  witnesses 
for  the  defendant  was  after  this  wise.  The 
south-bound  car  was  40  feet  long,  having 
seats  running  lengthwise  at  each  end,  and  in 
the  middle  seats  crosswise.  The  car  stopped 
at  West  iYlendship  street  and  took  on  pas- 
sengers, a  lady  and  a  child.  Earl  A.  Chase 
was  a  passenger  sitting  on  the  left-hand  side 
of  the  car  about  one-third  of  a  car  length 
from  tbe  front.  He  testifies  that  the  car  was 
going,  as  he  thought,  about  5  or  6  miles  an 
hour,  and  that  as  it  was  Just  approaching 
Comstock  avenue  on  the  north  side,  whetlier 
10  or  25  feet  away  he  "wouldn't  say,"  he  saw 
the  auto  truck  in  the  middle  of  Comstock 
avenue  coming  towards  Broad  street.  It  was 
then  about  00  feet  back  on  Comstock  avenue. 
The  car  continued  on  and  tiie  truck  kept 
coming  towards  Broad  street,  and  he 
"thought  it  was  going  to  bump  into"  the  car. 
As  the  car  was  passing  Comstock  avenue, 
the  truck  was  Just  starting  to  turn  the  cor- 
ner. He  says,  "I  didn't  pay  any  more  atten- 
tion to  it,  but  I  saw  tbe  auto  truck  coming 
by  me,  or  by  my  car  window  running  along- 
side of  us,  and  then  the  crash  came;"  and 
also  the  car  bad  Just  passed  Comstock  ave- 
nue when  the  truck  came  alongside,  and  that 
the  latter  "was  traveling  faster  than  we 
were." 

Mr.  A.  Eugene  Appleton,  a  florist,  was  also 
a  passenger  sitting  In  the  second  crosswise 
seat  on  the  left-hand  side.  He  says  he  saw 
tbe  auto  truck  "coming  out  onto  Broad  street 
pretty  well" ;  at  that  time  tbe  portion  of  the 
car  where  he  sat  "was  about  directly  oppo- 
site the  middle  of  Comstock  avenue."  He 
says:  "As  I  looked  up  the  machine  came  out 
Of  Comstock  avenue,  coming  across  Broad 
street."  "The  front  of  it  cut  right  in  front 
of  where  I  was  sitting  so  that  I  could  see  it 
out  of  the  window  as  it  was  going  In  front  of 
the  car."  His  "impression  was  that  it  was 
going  to  strike  the  side  of  the  car."  As  he 
watched  the  truck  "going  in  front  of  this 
car,"  he  first  saw  the  north-bound  car  over 
the  motor  of  the  truck  before  the  latter  went 
upon  the  west  track.  Tbe  other  car  seemed 
to  be  about  a  car  length  away. 

Andrews,  the  motorman  on  the  south- 
bound car,  testifies  to  proceeding  after  taking 
on  a  passenger  at  West  Friendship  street  and 
says  that  a  team  was  going  in  the  same  direc- 
tion on  his  right  about  6  feet  from  the  track 
and  that  be  rang  bis  bell  and  gave  this  team 
his  attention  until  he  passed  it  opposite  Com- 
stock avenue  and  then  looked  up  and  saw  the 
auto  truck  coming  out  of  Comstock  avenue 
and  turning  and  going  in  a  southwesterly  di- 
rection across  the  east  track ;  he  immediate- 
ly threw  off  his  power,  put  on  the  brakes  and 
then  reversed;  the  car  was  going  about  8 
miles  an  hour;  he  Judged  tliat  the  truck 
came  on  to  the  west  track  about  8  or  10  feet 
ahead  of  his  car ;  the  left-hand  front  part  of 
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the  car  came  in  coutact  with  the  right-hand 
part  of  the  automobile,  just  in  front  of  the 
driver's  seat;  the  car  pushed  the  truck  along 
he  estimates  about  5  feet  until  it  came  in  con- 
tact with  the  north-bound  car,  when  it  came 
to  a  stop;  the  driver's  seat  of  the  truck  then 
being  directly  oi^osite  the  left  door  of  the 
front  Vestibule  of  his  car, 

Frank  R.  Botham,  motorman  on  the  north- 
bound car,  testifies  to  first  seeing  the  automo- 
bile truck  "coming  along  on  Oomstock  avenue 
at  a  pretty  fair  speed."  He  was  then  far 
enough  south  on  Broad  street  because  of  an 
open  corner  to  look  across  back  of  the  house 
on  the  southeast  comer  of  C!omstock  avenue; 
that  he  slowed  down  his  car,  and  upon  seeing 
the  truck  on  the  other  side  of  the  house  com- 
ing along  without  checking  Its  speed  he  slow- 
ed up  his  own  car  still  more,  and  finally  stop- 
ped at  a  point  about  18  or  20  feet  south  of  the 
comer  of  Comstock  avenue ;  at  that  time  the 
truck  was  Just  coming  into  Broad  street; 
that  the  south-bound  car  was  then  "right  the 
other  side  of  the  truck,  only  a  few  feet  back 
of  it,"  although  in  cross-examination  he  said 
it  was  near  West  Friendship  street,  and  also 
that  it  was  about  half  way  between  West 
Friendship  street  and  Oomstock  avenue. 

David  Mott,  a  claim  agent  of  the  defendant, 
was  in  the  front  vestibule  of  the  north-bound 
car  standing  on  the  left  side;  saw  the  truck 
on  Comstock  avenue  about  60  feet  back  from 
Broad  street,  and  the  car  he  was  on  was  then 
about  50  to  80  feet  south  of  the  corner;  the 
car  slowed  down  and  stopped'  about  20  feet 
from  the  corner ;  that  when  the  truck  reach- 
ed the  crosswalk  the  front  of  the  south-bound 
car  was  about  opposite  the  south  side  of  Com- 
stock avenue;  that  the  truck  tumed  towards 
the  south  and  kept  going  right  along  and  at- 
tempted to  go  between  the  cars  when  their 
front  ends  were  15  or  16  feet  apart. 

Gordon  E.  Shepard,  who  stood  on  the  south 
comer  of  Parkis  avenue  and  Broad  street, 
waiting  for  the  south-bound  car,  says  that 
it  "passed  the  corner  of  Comstock  avenue  as 
the  truck  came  around  to  go  between  the  two 
cars,"  and  that  the  truck  appeared  to  be  go- 
ing about  8  miles  an  hour.  The  two  cars  and 
the  auto  truck  remained  in  the  same  position 
in  which  they  came  together  for  at  least  half 
an  hour,  and  while  thus  in  contact  three  snap- 
shots were  taken  of  them  with  a  small  cam- 
era. These  pictures  developed  in  two  sizes  are 
in  evidence,  and  by  them  it  is  clearly  shown 
that  while  thus  together  the  front  end  of  the 
north-bound  car  was  Just  22  feet  south  of  a 
line  drawn  from  the  curb  at  the  south  corner 
of  Comstock  avenue  at  right  angles  to  Broad 
street.  Hendrickson  in  the  course  of  his  tes- 
timony marked  with  a  cross  on  a  plat  of  the 
locus  introduced  by  the  plaintiff  the  point  on 
the  west  track  where  the  south-bound  car 
came  in  contact  with  his  truck.  This  point 
was  (measured  by  scale)  12  or  13  feet  to  the 
north  of  the  front  end  of  the  north-bound  car 
as  shown  in  the  photographs. 


The  chief  point  in  dispute  was  therefore  as 
to  the  position  of  the  south-bound  car  when 
the  auto  trudc  was  coming  out  of  Comstock 
avenue  onto  Broad  street,  namely,  whether 
it  was  in  the  vicinity  of  West  Friendship 
street  or  was  opposite  Comstock  avenue.  It 
Is  quite  apparent  that  if  the  car  was  in  the 
first  position  when  the  truck  came  out  and 
turned  in  a  southwesterly  direction  as  if  to 
cross  the  two  tracks,  and  the  motorman  made 
no  effort  to  check  its  speed  until  within  S  or 
10  feet  of  the  truck  and  in  consequence  there 
was  a  collision,  he  would  be  guilty  of  negli- 
gence. But  if  the  car  was  opposite  Comstock 
avenue  when  the  truck  was  at  the  crossin;^ 
and  the  driver  of  the  truck  for  any  reasoo 
undertook  to  go  across  the  tracks  in  front  of 
the  south-bound  car,  and  between  It  and  the 
other  car,  it  is  difficult  to  see  how  in  snch  cir- 
cumstances the  motorman  of  the  moving  car 
could  be  held  to  have  caused  the  accident  by 
his  negligence,  even  if,  as  he  states,  he  did 
not  observe  the  car  in  Comstock  avenue  or 
until  it  was  coming  out  therefrom.  The  case 
called  fbr  a  clear  statement  to  the  Jury  of 
these  two  opposing  claims,  accompanied  by 
suitable  instructions  as  to  the  law  applicable 
to  each  situation,  and  particularly  as  to  the 
duty  of  the  motorman  in  the  different  cir- 
cumstances as  bearing  upon  the  question  of 
his  negligence. 

The  court  after  stating  that  the  burden 
was  on  the  plaintiff  to  prove  his  case  by  a 
"fair  preponderance  of  the  evidence,"  with 
some  explanation  of  the  meaning  of  the  ex- 
pression, and  after  discussing  the  question 
of  the  plaintiff's  contributory  negligence  and 
pointing  out  that  the  negligence  of  the  driver 
of  the  truck,  If  any,  could  not  be  Imputed 
to  the  plaintiff,  said  that  the  next  question 
was  as  to  the  negligence  of  the  defendant; 
that  if  the  p)alntifl  was  injured  by  the  com- 
bined negligence  of  the  driver  of  the  truck 
and  the  defendant  corporation  the  plaintiff 
could  sue  either  of  them  or  both  Jointly. 
Then  after  a  general  instruction  that  the 
Jury  should  give  "the  testimony  on  both  sides 
all  the  weight  it  fairly  deserves,"  and  should 
"try  to  arrive  at  a  just  and  fair  conclusion, 
regardless  of  any  sympattiy  or  prejudice  or 
passion,"  he  said: 

"Tod  have  heard  the  evidence,  and  without  at- 
tempting to  recall  all  that  evidence  to  your 
minds  I  will  simply  give  you  a  brief  outline  so 
that  you  may  better  untlerstand  how  the  law 
applies  which  has  been  given  you  by  the  court." 

He  then  proceeded  to  state: 

That  the  truck  was  coming  out  of  Comstook 
avenue  "nbout  50,  or  possibly  150  feet  from 
Broad  street."  That  the  driver  desired  to  p> 
south  towards  Pawtuxet,  and  in  order  to  do  so 
it  was  proper  for  him  to  cross  the  car  tracks  and 
to  go  on  the  west  side  of  the  street.  That  tie 
north-bound  car  "had  got  somewhere  in  the  vi- 
cinity of  Comstock  avenue,"  and  that  the  mo- 
torman on  it  saw  the  truck  and  "checked  the 
speed  of  the  car."  That  he  "gave  a  signal  which 
the  plaintiff  understood  was  for  the  auto  tnirk 
to  pass  along  over  the  tracks."  "'That  if  \ir 
passed  the  easterly  track  be  must  also  puss  the 
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westerly  track  before  the  south-bound  car  came 
alons."  "Tbe  plaintiff  says  that  this  anto  truck 
took  more  of  a  circular  turn  there  and  passed 
out  into  Broad  street,  and  in  so  doing  the  plain- 
tiff says  that  he  saw  this  car  passing  in  a 
southerly  direction  down  somewhere  in  the  vi- 
cinity of  the  white  pole  near  West  Friendship 
street.  Whether  or  not  the  ear  was  standing 
still  you  will  recall,  but,  as  I  recollect,  there 
was  a  time  after  the  anto  truck  came  out  of 
Comstoek  avenue  near  the  approach  to  Broad 
street  when  this  car  moving  in  a  southerly  direc- 
tion was  seen  standing  at  the  white  pole  down 
near  West  Friendship  street,  for  the  driver  of 
the  auto  truck  says  that  he  drove  along,  and 
that  this  car  passing  in  a  southerly  direction 
was  some  distance,  some  number  of  feet  down, 
and  that  he  drove  along  intending  to  cross  the 
track  into  the  right-haud  side  of  the  street,  mov- 
ing in  the  direction  of  Pawtuxet,  supposing 
that  the  car  was  sufficiently  distant,  and  think- 
ing that  the  motorman  mislit  see  him  in  the 
act  of  crossing,  and  not  thinking  that  any  ac- 
cident would  result  from  his  act  in  crossing. 
He  says  that  he  did  cross  there,  and  suddenly 
this  car  bound  in  a  southerly  direction  came 
aeainst  his  auto  truck  and  the  car  coming  from 
the  other  direction  was  near  at  hand,  and  this 
auto  truck  was  pushed  along  until  it  was 
jammed  in  between  these  two  cars  moving  in  op- 
posite directions. 

Then  the  court  quoted  from  the  syllabus 
of  the  Beerman  Case,  24  R.  I.  275,  52  Atl. 
1090,  as  to  the  right  of  way  of  a  driver  of 
a  carriage  in  certain  circumstances,  adding: 

"Under  that  rule,  if  the  driver  of  this  auto 
track  came  out  there  and  saw  the  south-bound 
car  at  such  a  distance  from  the  point  where 
be  desired  to  cross  the  track  that,  as  a  reason- 
able man,  he  believed  he  could  drive  over  the 
track  and  upon  the  right-hand  of  Broad  street 
continue  his  course  to  Pawtuxet,  and  he  did  so 
drive  upon  the  track  in  that  way,  and  the  mo- 
torman, if  that  be  the  case,  did  not  observe  the 
fact  that  he  was  doing  so  and  ran  his  car  reck- 
lessly against  the  auto  truck,  unnecessarily  ran  it 
against  the  auto  truck  and  causing  the  accident, 
then  the  defendant  is  liable  in  this  case.  If, 
however,  the  car  was  closer  by  than  the  plain- 
tiff, the  driver  of  the  auto  truck,  rather,  appre- 
hended, and  if  it  was  moving  at  a  higher  rate  of 
speed  than  he  believed,  so  that  he  misconstrued 
the  situation  there,  and  he  himself  carelessly 
drove  onto  the  track  just  in  front  of  the  electric 
car  at  a  time  and  a  place  where  the  motorman 
was  not  able  by  bis  efforts  to  check  the  speed 
of  the  electric  car,  and  an  accident  occurred 
there  at  that  point,  then  the  accident  would  be 
the  result  of  the  negligence  of  the  driver  of  the 
automobile  truck  and  no  action  could  be  main- 
tained here  becanse  there  would  be  no  negligence 
on  the  part  of  the  defendant  corporation." 

Then  after  considering  the  question  ot 
damages  the  conrt  passed  upon  five  requests 
of  the  defendant  by  giving  two  of  them  with 
modiflcations,  by  refusing  the  third  and 
granting  the  other  two  and  then  concluded 
its  charge  as  follows: 

"In  this  case  the  motorman  on  the  car  says 
that  jnst  prior  to  the  time  of  this  accident  be 
had  passed  another  vehicle  on  his  right,  and 
that  he  was  looking  at  that  vehicle,  and  did  not 
see  the  auto  truck  in  which  the  plaintiff  was 
riding  nntil  the  time,  or  about  the  time,  of  the 
collision.  It  does  not  appear  that  there  was 
anything  in  the  street  to  obstruct  his  view. 
There  was  from  the  place  from  which  he  said  he 
started,  standing  at  or  near  the  white  pole  near 
Wyst  Friendship  street,  an  nnobstrncted  view, 
so  far  as  the  evidence  reveals  here,  of  the  street, 
and  it  does  not  appear  that  there  were  any  ve- 
hicles there  to  obstruct  the  view  that  the  motor- 


man  miiAt  liave  bad  of  the  anto  truck  in  which 
the  plaintiff  was  riding.  Now,  the  motorman  on 
the  front  end  of  the  car  in  a  position  to  see  what 
is  passing  before  his  car  in  passing  through  the 
different  streets  of  Providence  is  bound  to  use 
his  senses,  his  eyes,  and  his  ears;  he  is  bound 
to  look  ahead  and  about  him;  and  he  is  bound 
to  see  what  falls  within  the  range  of  his  vision 
that  is  either  on  the  track  or  in  close  proximity 
to  the  track,  or  that  may  be  moving  in  the  direc- 
tion of  the  track  nnder  such  circumstances  that 
an  accident  is  liable  to  happen  unless  he  takes 
some  precaution  himself.  He  is  bound  to  use 
his  senses  and  look  about  him.  He  cannot  close 
his  eyes  to  what  is  reasonably  to  be  seen  ei- 
ther on  the  track  or  in  close  proximity  to  it 
and  then  say,  'I  did  not  check  the  speed  of  the 
car  because  I  did  not  see  it.'  He  is  bound  to 
look  ahead  for  whatever  is  on  the  track,  either 
pedestrians  or  vehicles,  or  whatever  may  be  in 
close  proximity  to  the  track,  or  moving  in  either 
direction  on  the  track.  He  should  observe  that 
unless  he  takes  some  precaution  to  check  the 
speed  of  his  car  an  accident  is  liable  to  happen, 
and  if  be  doesn't  do  it,  he  does  not  discharge  the 
full  measure  of  his  duty.  Now,  gentlemen,  take 
this  case  and  give  it  aU  the  consideration  it  de- 
serves." 

The  ninth  exception  Is  stated  thus: 
"To  that  part  of  the  charge  of  said  justice,  at 
said  trial,  to  which  the  defendant  specially  ex- 
cepted as  appears  on  pages  547  and  548  of  said 
transcript." 

Referring  to  these  pages  the  exception  ap- 
pears to  have  been  taken  thus: 

"Mr.  Williams:  Will  your  honor  please  note 
the  exception  of  the  defendant  to  that  portion  of 
the  charge  which  relates  to  the  plaintiff's  evi- 
dence only  and  not  to  the  defendant's  evidence. 
The  court  instructed  the  jury  that  a  motorman 
was  bound  to  look  about  him  and  see  what  was 
coming  from  his  left  out  of  a  street.  That,  in 
view  of  the  evidence  as  given  by  the  defendant, 
would  show  that  the  auto  truck  was  not  there 
to  be  seen,  but  came  from  his  rear."  And  "I 
also  desire  to  take  exception  to  that  portion  of  ' 
the  charge  where  the  court  said  there  was  noth- 
ing to  obstruct  the  motorman's  view  of  the  auto 
truck  as  it  came  out  of  the  street,  thereby  imply- 
ing when  it  came  out  that  he  was  in  a  position 
back  down  the  street  so  that  he  could  see  it, 
where  it  is  contended  that  the  defendant's  evi- 
dence shows  that  it  came  out  from  his  left  and 
rear  so  that  he  would  not  see  it." 

The  court  then  said  to  the  Jury: 
"In  regard  to  the  evidence  quoted  or  referred 
to  by  the  court  in  its  charge,  of  course  you  will 
not  be  governed,  gentlemen,  by  that  unless  you 
find  such  to  be  the  fact ;  and  the  same  thing  ap- 
plies to  what  the  court  said  the  evidence  was. 
And,  as  I  have  told  you,  what  counsel  says  is 
not  evidence,  and  what  the  court  says  is 
not  evidence,  but  you  should  determine  what 
the  evidence  is  yourselves,  from  what  you 
have  heard  detailed  from  the  stand  and  not 
from  the  court  Counsel  has  remarked  upon 
what  the  court  has  said  to  you;  I  would  say 
that  I  did  not  intend  to  recapitulate  the  evi- 
dence only  so  far  as  to  show  you  how  the  law 
applied  which  I  gave  you.  not  nndertaking  to  re- 
capitulate any  considerable  portion  of  the  evi- 
dence." 

iWhlle  the  exception  may  seeni  to  lack  .some- 
thing in  deflnltene.'fs  of  statement,  it  has  in 
this  respect  elicited  no  olijection  from  the 
plaintiff,  and  it  was  duly  allowed.  We  think 
it  sufficiently  appears  to  be  taken  to  the  omis- 
sion of  significant  reference  in  the  charge  to 
the  testimony  offered  by  the  defendant  in  the 
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1>rief  outline"  of  the  testimony  whldi  the 
court  announced  that  it  would  give  and  to  the 
discussion  of  the  duty  of  the  motorman  on 
the  south-bound  car  only  in  the  situation 
described  by  the  witnesses  who  said  that  his 
car  was  in  the  Tldnlty  of  West  Friendship 
street  when  the  truck  was  coming  out  upon 
Broad  street,  and  to  the  final  instruction  as 
to  the  duty  of  the  motorman  to  see  what  was 
before  him  and  to  his  failure  to  see  the  truck 
earlier  as  indicating  his  negligence. 

We  think  there  was  a  failure  to  include 
In  the  outline  any  clear  statement  of  defend- 
ant's case  as  presented  by  the  testimony. 
In  the  eight  or  ten  pages  of  the  charge  cover- 
ing the  outline  of  testimony  and  the  state- 
ment of  the  duties  of  the  parties  in  relation 
to  each  other  in  the  circumstances,  only  about 
twelve  lines  beginning  with  the  words  "If, 
however,  the  car  was  close  by,"  and  ending 
with  the  words  "defendant  corporation,"  seem 
to  have  reference  to  a  situation  suggested  by 
defendant's  testimony,  and  this  reference 
falls  to  present  clearly  the  relative  position 
of  truck  and  south-bound  car  as  shown  by  de- 
fendant's witnesses,  or  the  rights  and  duties 
of  the  motorman  in  the  situation  thus  de- 
scribed. 

We  are  of  the  opinion  that  the  outline  of 
testimony  attempted  to  be  given  In  the  charge 
was  Incomplete,  Inadequate,  and  that  it  tended 
to  mislead  the  jury  by  stating  so  prominent- 
ly the  testimony  for  the  plalntlflt  and  only  in- 
cidentally that  for  the  defendant,  and  by  the 
clear  implication  of  defendant's  liability  con- 
tained In  the  allusions  to  the  motorman's  fail- 
ure to  see  the  truck  until  It  was  coming  out 
of  Oomstock  avenue.  For  if  the  car  was  then 
opposite  Comstock  avenue  going  south  on  the 
west  track,  and  the  truck  came  out  going  in 
approximately  a  northwesterly  direction  and 
did  not  begin  to  turn  toi^ards  the  south  until 
it  was  at  the  east  trade,  as  the  driver  states, 
it  is  difficult  to  see  how  the  motorman's  fail- 
ure to  see  the  truck  earlier  than  he  says  he 
did  could  be  held  to  be  the  prosimnte  cause  of 
the  accident  It  does  not  seem  to  us  that  the 
court's  brief  final  statement  to  the  jury  that 
they  "should  determine  what  the  evidence  is" 
from  what  they  "heard  detailed  from  the 
stand  and  not  from  the  court"  was  calculated 
to  efface  the  Impression  already  made.  We 
think,  therefore,  that  the  ninth  exception 
should  be  sustained. 

SJxceptlons  numbered  10,  11,  12,  and  13, 
taken  to  the  refusal  to  give  certain  ln.struc- 
tions  as  presented  and  to  the  modification  of 
two  of  thero,  in  our  judgment  are  not  well 
taken,  and  they  are  overruled.  The  exception 
taken  to  the  denial  of  the  motion  for  a  new 
trial  urged  on  the  grounds  tliat  the  verdict  is 
against  the  evidence  and  that  the  damages 
awarded  are  excessive  is  overruled,  as  there 
was  a  conflict  of  testimony  l)oth  on  the  ques- 
tion of  liability  and  as  to  plaintiff's  Injuries. 
The  ninth  exception  is  sustained. 


The  others  are  overruled,  and  the  caw  is 
remitted  to  the  superior  court  for  a  new 
trial. 


BOUDREAU  V.  HAND  BREWING  CO. 

(No.  5078.) 

(Supreme  Court  of  Rhode  Island.    May  23. 
191&) 

WrrNESSBS    ^=p387— lUFBACHMEIfT — SCOPB  0? 

Examination. 
In  action  on  written  contract,  where  defend- 
ant's general  manager  was  testifying,  he  coulii 
be  cross-examined  for  purposes  of  imppacbment 
as  to  a  prior  written  agreement,  not  in  suit, 
relating  to  the  same  subject-matter  and  showiDg 
relation  of  parties,  though  such  testimony  w.-u 
not  admissible  for  contradicting  or  modifying  the 
agreement  sued  ntK>n. 

Exceptimis  from  Superior  Coart,  Provi- 
dence and  Bristol  Counties;  George  T. 
Brown,  Judge. 

Action  by  Leandre  E.  Boudreau  against 
the  Hand  Brewing  Company.  On  defend- 
ant's exceptions  from  superior  court  Ex- 
ceptions overruled,  and  case  remitted  to  the 
superior  court  with  directions. 

J.  Jerome  Hahn  and  Philip  C.  Joslin,  both 
of  Providence,  for  plaintiff.  Michael  F.  Cos- 
tello,  of  Pawtucket  for  defendant 

PER  CURIAM.  After  a  reading  of  all 
the  testimony  in  this  case,  and  a  due  consid- 
eration of  all  of  the  defendant's  exceptions, 
and  of  the  briefs  of  counsel,  we  find  no  re- 
versible error. 

The  testimony  which  was  admitted  with 
regard  to  a  certain  agreement  made  a  few 
days  prior  to  the  agreement  upon  which  suit 
was  brought  was  admitted  in  cross-examina- 
tion of  the  defendant's  witness  Connell,  who 
was  the  defendant's  general  manager,  and 
who  had  executed  on  behalf  of  defendant 
both  the  agreement  sued  upon  and  the  pri- 
or agreement  in  writing  between  the  parties: 
both  the  agreements  related  to  the  sale  of 
the  liquor  saloon.  The  evidence  offered  and 
admitted  over  defendant's  objection.  In  cross- 
examination  of  Connell,  was  offered,  not  for 
the  purpose  of  contradicting  or  modifying  in 
any  way  the  terms  of  the  agreement  sued 
upon,  but  solely  for  the  purpose  of  contra- 
dicting and  impeaching  certain  statements 
made  by  Connell  In  regard  to  the  prior  re- 
lations of  the  parties  which  led  np  to  the 
final  agreement  We  find  no  error  in  the 
admission  of  this  testimony,  or  in  the  com- 
ments of  the  trial  judge  thereon  in  his  charge 
to  the  jury.  The  prior  contract  Itself  was 
not  put  in  evidence. 

It  was  competent  for  the  jury  to  find,  un- 
der the  evidence,  that  the  plaintiff  had  in 
good  faith  attempted  to  carry  out  all  of  the 
terms  of  sale  under  the  contract  and  that. 
as  to  a  substantial  part  thereof,  he  had  been 
prevented  from  making  full  performance  by 
act  of  the  defendant  In  taking,  without  the 
knowledge  of  the  plaintiff,  a  transfer  of  the 
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Smitb  mortgage,  which  the  defendant  bad 
agreed  to  assume  as  a  part  of  the  considera- 
tion for  the  sale  of  tbe  saloon,  and  there- 
after by  selling,  without  the  knowledge  of 
the  plaintiff,  the  saloon  and  Its  contents  un- 
der that  mortgage,  and  transferring  title  to 
a  third  party.  The  defendant  also  claimed 
that  the  contract  of  sale  under  which  suit 
was  brought  was  rescinded  by  mutual  agree- 
ment, at  the  time  when  the  defendant  paid 
ofT  the  plaintiff's  obligations  under  the  mort- 
gage to  the  Smith  Company.  This  was  flatly 
denied  by  tlie  plaintiff. 

These  were  questions  of  fact,  which  were 
properly  submitted  to  the  Jury;  and  it 
would  have  been  error,  under  all  the  evi- 
dence, for  the  court  to  have  directed  a  ver- 
dict for  the  defendant.  There  was  ample 
testimony  Justifying  the  verdict  of  the  Jury 
awarding  damages  to  the  plaintiff.  We  find 
no  error  in  the  denial  of  the  defendant's  mo- 
tion for  a  new  trial. 

All  of  the  defendant's  exceptions  are  over- 
mled,  and  the  case  is  remitted  to  the  supe- 
rior court  sitting  In  Providence,  with  direc- 
tion to  enter  Its  Judgment  for  the  plaintiff 
upon  the  verdict. 


DATIiET  V.  WIIX30X.    (No.  5114.) 

(Supreme  Court  of  Rhode  Island.     May  23, 
1918.) 

1.  AppEAt  AND  Error  «=>624— Time  tor  Fil- 
iso  Exceptions— Extension— Statute. 

Under  General  Laws  1009,  c.  278,  g  3,  and 
chapter  298,  J  17,  if  the  time  for  filing  tran- 
script was  duly  extended  to  August  22d,  defend- 
ant bad  ten  days  thereafter  in  which  to  file  his 
bill  of  exceptions,  though  the  original  order  re- 
(iiiiring  the  filing  of  the  bill  on  or  before  August 
-0th  had  not  been  altered.  , 

2.  Appeal  and  Erbob  <S=>e24— Time  foe  Fil- 
ing Transcript  —  Extension  —  FnjNQ  of 
Ordeb. 

Order  extending  the  time  for  filing  tran- 
script was  not  ineffective  and  invalid  because 
not  filed  in  the  office  of  the  clerk  of  the  superior 
court  before  the  time  originally  fixed  for  filing 
of  transcript  and  bill  of  exceptions  had  expired. 

Action  by  Elmer  Dalley  against  Herbert 
A.  Wilcox,  resulting  In  verdict  for  plaintiff, 
defendant  filing  motion  for  new  trial,  which 
was  denied,  and  notice  of  intention  to  prose- 
cute bill  of  exceptions.  On  plalntKTs  motion 
to  dismiss  defendant's  bill  of  exceptions. 
Cause  directed  to  stand  for  hearing  on  the 
bill  of  exceptions. 

Murphy,  Hagan  &  Geary  and  John  F.  Mur- 
phy, all  of  Providence,  for  plaintiff.  Augus- 
tine T.  Ij.  Ledwidge,  of  Westerly,  for  defend- 
ant. 

BAKER,  J.  This  is  an  action  of  assump- 
sit commenced  and  tried  in  Kent  county. 
The  case  was  tried  May  1,  1917,  and  the 
Jury  returned  a  verdict  in  favor  of  the  plain- 
tiff in  the  sum  of  $993.96.  May  4,  1917,  de- 
fendant filed  a  motion  for  a  new  trial.    This 


motion  was  heard  and  denied  on  June  9th. 
On  June  16th,  the  defendant  filed  notice  of 
his  intention  to  prosecute  a  bill  of  exceptions 
to  this  court  The  trial  Judge  ordered  the  bill 
of  exceptions  and  transcript  of  evidence  to 
be  filed  in  the  clerk's  ofilce  on  or  before 
August  20,  1917.  On  the  day  last  named  the 
defendant  procured  from  another  Justice  of 
the  superior  court  the  following  order  In 
said  cause,  namely,  "Time  for  filing  tran- 
script In  office  of  the  clerk  is  hereby  extend- 
ed to  August  22,  1917,"  which  order,  sent 
by  mail,  was  filed  In  the  clerk's  offlce  August 
21st.  On  the  following  day,  August  22d, 
defendant  filed  in  the  clerk's  office  his  bill  of 
exceptions  and  the  transcript  of  testimony, 
which  on  August  24th  were  allowed  by  the 
trial  Judge.  Thereafter  on  August  27th  the 
clerk  of  the  superior  court  for  Kent  county 
certified  and  transmitted  the  papers  in  said 
cause  to  the  clerk  of  this  court  On  March 
27,  1918,  the  plaintiff  moved  that  the  defend- 
ant's bill  of  exceptions  be  dismissed  on  the 
ground  that  he  had  failed  to  file  the  same 
and  the  transcript  of  evidence  "within  the 
time  fixed  by  law."  The  cause  is  now  be- 
fore this  court  on  this  motion. 

[1]  The  defendant  in  requesting  an  exten- 
sion of  time  for  filing  the  transcript  of  evi- 
dence did  not  expressly  obtain  an  extension 
of  time  for  filing  his  bill  of  exceptions. '  In 
Baker  v.  Tyler,  28  R.  I.  152,  66  Atl.  65,  the 
court  analyzed  the  process  of  coming  to  this 
court  on  exceptions  as  set  forth  in  sections 
71  and  490  of  the  C.  &  P.  A.,  now  respec- 
tively section  3  of  chapter  278  and  section 
17  of  chapter  298  of  the  General  Laws  of 
1909.  On  page  155  of  28  R.  I.,  page  66  of  66 
Atl.,  the  court  .«!aid: 

"When  an  extension  *  •  *  for  filing  the 
transcript  is  given,  the  statute  again,  without 
action  by  the  court,  fixes  the  time  for  filing  the 
bill  of  exceptions  within  ten  days  from  the  ex- 
piration of  the  extended  time  to  file  the  tran- 
script." 

In  Horton  v.  Amoral,  32  R.  I.  10,  78  Atl. 
265,  afflrming  Baker  v.  Tyler,  supra,  in  con- 
sidering the  time  of  filing  a  bill  of  excep- 
tions and  the  transcript  of  testimony  the 
court  (32  R.  I.  on  page  15,  78  Atl.  on  page 
267)  says: 

"They  are  to  be  filed  together  in  the  first  in- 
stance, but  in  case  of  an  extension  of  the  time 
for  filing  the  transcript,  that  is,  a  time  beyond 
that  originally  fixed  for  the  filing  of  the  bill  of 
exceptions,  in  such  case  of  extension  the  bill  of 
exceptions  need  not  be  filed  at  the  same  time 
as  the  transcript  but  within  ten  days  there- 
after." 

Accordingly  in  the  present  case,  if  the 
time  for  filing  the  transcript  was  in  fact 
duly  extended  to  August  22d,  the  defendant 
had  ten  days  thereafter  in  which  to  file  his 
bill  of  exceptions,  notwithstanding  the  fact 
that  the  original  order  requiring  the  filing 
of  the  bill  on  or  before  August  20th  had  not 
been  altered  by  the  court 

[2]  The  plaintiff  urges  that  the  order  ex- 
tending the  time  for  filing  the  transcript  was 
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Ineffective  and  Invalid  because  It  was  not 
filed  "in  the  office  of  the  clerk  of  the  supe- 
rior court  for  Kent  county  before  the  time 
originally  fixed  for  the  filing  of  the  tran- 
script of  evidence  and  bill  of  exceptions  had 
expired."  We  think  this  is  error.  In  Hart 
Wood  &  Lumber  Co.  v.  Sea  View  R.  R.  Co., 
29  R.  I.  530,  72  Atl.  1104,  an  order  for  an  ex- 
tension of  time  for  filing  a  bill  of  exceptions 
and  a  transcript  of  testimony  was  duly  ob- 
tained and  sent  by  maU  to  the  clerk  of  the 
superior  court  for  Washington  county,  where 
the  case  was  pending.  The  order,  for  some 
unknown  reason,  failed  to  reach  the  clerk 
before  the  expiration  of , the  time  originally 
fixed  or  at  any  time  thereafter.  Tliis  court 
said  (29  R.  I.  on  page  535,  72  Atl.  on  page 
U06): 

"These  circumstances  present  do  ground  for 
dismissal  of  the  bill  of  exceptions.  The  order 
for  the  extension  of  time,  which  is  the  necessary 
and  vital  step,  was  made  by  the  justice  of  the 
superior  court  before  the  expiration  of  the  pe- 
riod first  fixed,  and  the  fact  that  said  order  was 
lost  cannot  be  allowed  to  prejudice  the  rights 
of  the  defendant." 

We  think  this  governs  the  present  case, 
and  therefore  the  motion  to  dismiss  the  bill 
of  exceptions  is  denied. 

The  cause  wUl  stand  for  bearing  upon  the 
defendant's  bill  of  exceptions. 


ROBERTS  V.  RHODE  ISLAND  CO. 
(No.  5128.) 

(Supreme   Court  of   Rhode   Island.     May   23, 

1918.) 

Judgment  «=5630— Res  Adjvdicata. 

Where  plaintiff,  injured  by  defect  in  street, 
bad  cause  of  action  against  street  railway  and 
a  city,  and  she  brought  action  against  the 
city  and  got  judgment,  the  street  railway  de- 
fending for  the  city,  the  judgment  is  a  bar  to 
a  subsequent  action  against  railway,  though 
unsatisfied ;  the  plaintiff  apparently  purpose- 
ly abstaining  from  satisfying  her  judgment, 
which  was  collectable. 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Willard  B. 
Tanner,  Judge. 

Action  by  Alice  Roberts  against  the  Rhode 
Island  (Company.  Trial  court  overruled 
plaintiff's  demurrer  to  a  plea  in  bar,  and 
she  brings  exception.    Exception  overruled. 

Michael  F.  Costello,  of  Pawtucket,  and 
Cooney  &  Cahill,  of  Providence,  for  plaintiff. 
Clifford  Whipple  and  I':arl  A.  Sweeney,  tooth 
of  Providence,  for  defendant. 

VINCENT,  J.  This  Is  an  action  of  tres- 
pass on  the  case  for  negligence  brought  by 
the  plaintiff,  Alice  Roberts,  against  the  de- 
fendant, the  Rhode  Island  Company,  claim- 
ing damages  in  the  sum  of  ?10.000  for  per- 
sonal injuries  alleged  to  have  been  sustain- 
ed by  her  through  the  negligence  of  the  de- 
fendant. On  September  1,  1914,  the  plaintiff 
stepped  into  a  hole  in  one  of  the  streets  ot 


the  city  of  Pawtucket  located  between  the 
rails  of  the  defendant  company  at  the  inter- 
section of  Lonsdale  and  Mineral  Spring  af- 
enues.  It  was  the  duty  of  the  dty  of  Paw- 
tucket, and  the  defendant  was  likewise  obli- 
gated, to  keep  this  portion  of  the  highway  lo 
repair. 

The  plaintiff  brought  a  suit  against  ih<> 
city  of  Pawtucket,  and  upon  a  trla.1  thereof 
she  was  awarded  damages  in  the  sum  of 
?500.  The  plaintiff  then  moved  for  a  new 
trial  on  the  ground  that  the  damages  avcanl- 
ed  were  inadequate.  This  motion,  after  a 
hearing  thereon,  was  denied,  and  her  judg- 
ment l>ecame  final.  Subsequently,  on  Jnoe 
13,  1916,  the  plaintiff,  without  seeking  to  sat- 
laty  and  apparently  purposely  abstaining: 
from  satisfying  her  judgment  against  tbt- 
city  of  Pawtucket,  brought  her  suit  against 
this  defendant,  seeking  compensation  for  the 
same  injuries. 

The  defendant  filed  a  plea  in  bar  settio; 
forth  the  former  judgment  against  the  dt) 
of  Pawtucket  and  that  the  dty  of  Pawtucket 
and  the  Rhode  Island  Company  and  each  of 
them  had  been  and  were  ready  to  satisfy  any 
execution  based  upon  said  Judgment  with 
costs.  Said  plea  further  set  forth  that  the 
dty  of  Pawtucket  liad  notified  the  Rhode  Is- 
land Company  of  the  pendency  of  the  plain- 
tiff's original  suit,  and  at  the  same  time  bad 
requested  said  company  to  appear  and  d<^ 
fend  the  same,  and  that  accordingly,  the 
Rhode  Island  Company  did  appear  and  a^ 
tively  assume  the  defense  of  said  suit.  To 
this  plea  of  the  defendant  the  plaintiff  de- 
murred on  the  following  grounds: 

"(1)  That  it  does  not  appear  in  and  by  sai'l 
plea  that  tho  said  judgment  obtained  by  il>' 
said  plaintiff  against  the  said  J.  EUla  Whit-, 
city  treasurer  of  the  city  of  Pawtucket,  for  th* 
sum  of  $500  has  been  satisfied  by  the  Eoid  J- 
Ellis  White,  city  treasurer  of  the  city  of  Paw- 
tucket, and  therefore  that  said  judgment,  with- 
out such  satisfaction,  is  no  bar  to  the  plaintiS't 
declaration ;  and  (2)  that  said  plea  does  net 
set  forth  sufficient  facts  showing  a  legal  d>^ 
fense  against  the  plaintiff's  right  to  maintain 
her  said  action  as  set  forth  in  each  count  "f 
her  said  declaration ;  aqd  (3)  that  said  pl**- 
showing  judgment  obtained  by  said  plainti? 
against  said  J.  Ellis  White,  city  treasurer  <■; 
the  city  of  Pawtucket,  does  not  constitute  rfs 
adjudicata  to  this  action  amiinst  the  said  <<•>- 
fendant,  the  Rhode  Island  Company;  (4)  that 
said  plea  does  not  set  forth  any  legal  grounil< 
why  said  plaintiff  should  not  maintain  her  ac- 
tion as  set  forth  in  each  count  of  her  said  d<\- 
laration  against  the  said  defendant,  the  Rhod<- 
Island  Company." 

Following  some  amendments  to  the  defend- 
ant's plea,  which  are  of  no  present  impor- 
tance, the  plaintiff's  demurrer  was  overruled 
by  the  superior  court.  The  plaintiff  took  an 
exception  to  this  ruling,  and  upon  tliat  ex- 
ception the  case  Is  now  before  us. 

There  is  only  one  question  for  consldira- 
tlon,  and  that  is:  Did  the  superior  court 
err  in  overruling  plaintiffs  demurrer  to  the 
defendant's  plea  in  bar? 
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The  plaintiff  argues  that  she  has  two  dis- 
tinct and  separate  rights  of  action,  one 
against  the  city  of  Pawtucket,  and  the  other 
against  the  Rhode  Island  Company ;  that  each 
of  these  parties  owes  a  separate  and  dis- 
tinct duty  to  her  for  the  violation  of  which 
she  has  a  right  of  action  against  each  of 
them  and  in  support  of  these  propositions 
she  cites  the  case  of  Bennett  et  uz.  t.  Fi- 
aeld,  13  R.  I.  139,  43  Am.  Rep.  17. 

In  the  case  of  Bennett  et  uz.  v.  Flfleld, 
one  L.  left  in  the  highway  three  flat  cars 
loaded  with  large  iron  castings  which  so 
frightened  the  plaintiffs'  horse  that  he  ran 
away.  The  plaintiffs  brought  suit  against  L. 
and  recovered  Judgment.  I^ter  L.  applied 
for  the  benefit  of  the  United  States  Bankrupt- 
cy Act,  and  was  discharged;  the  plaintiffs 
having  proved  their  Judgment  as  a  claim 
against  him.  The  plaintiffs  then  brought  suit 
against  the  town.  The  town  pleaded  in  bar 
the  former  Judgment  against  !>.,  and  con- 
tended that,  as  L.  .and  the  town  were  Joint 
tort-feasors,  the  former  proceedings  consti- 
tuted a  perfect  estoppel.  The  court  held 
tbat  the  torts  were  distinct,  L.  being  charg- 
ed for  a  tort  at  common  law,  while  the  town 
was  charged  with  the  neglect  of  a  statutory 
duty,  and  that  the  injured  party,  until  in- 
demnified, would  be  entitled  to  look  to  either 
of  them.  This  case  differs  from  the  case  at 
bar  in  some  important  particulars.  The 
Judgment  against  L.  had  proved  valueless. 
There  had  been  no  indemnification  and  none 
could  be  looked  for  as  against  L.  The  plain- 
tiff here  argues  that  she  has  not  been  indem- 
nified, and  in  a  sense  that  is  true,  but  that 
situation  is  one  for  which  she  Is  entirely 
responsible,  and  one  that  will  continue  only 
so  long  as  she  sees  fit  to  have  it  continue. 
The  plaintiff  cannot  be  permitted  to  volun- 
tarily create  such  a  situation  and  then  take 
advantage  of  it  for  her  own  purposes. 

We  have  no  criticism  to  make  upon  the  case 
of  Bennett  v.  Flfleld,  but  the  questions  there- 
to considered  are  not  the  precise  questions 
which  are  presented  to  us  in  the  case  at  bar. 
The  question  is  not  whether  the  plaintiff  is 
entitled  to  sue  either  or  both  of  the  defend- 
ants, the  city  of  Pawtudket  and  the  Rhode 
Island  Compan}-,  but  whether,  having  sued 
one  of  the  parties  and  obtained  a  final  Judg- 
ment which  is  collectable,  and  which  has  not 
been  paid  because  the  plaintiff  Is  unwilling 
to  receive  the  amount  thereof,  she  has  ex- 
hausted her  remedies  and  the  case  is  res 
adjudicata. 

It  cannot  be  said  that  the  plaintiff  has 
been  deprived  of  the  right  to  try  her  case 
by  the  action  of  the  superior  court  in  over- 
ruling her  demurrer  to  the  defendant's  plea. 
She  has  had  a  full  opportunity  to  present  her 
case  to  the  proper  tribunal  and  has  been 
awarded  a  sum  which,  in  the  Judgment  of 
the  Jury,  was  a  full  compensation  for  the  In- 
juries which  she  has  sustained.    The  amount 


of  this  Judgment  has  been  and  is  available 
to  her  at  any  moment  when  she  expressee 
her  willingness  to  receive  it  She  is  evident- 
ly dissatisfied  with  the  amount  of  this  Judg- 
ment, and  has  doubtless  instituted  another 
suit  against  the  Rhode  Island  Company  with 
a  view  to  obtaining  a  larger  sum. 

The  Rhode  Island  Company,  having  been 
notified  to  appear  and  defend  the  case,  did 
so  appear,  and  openly  conducted  the  defense, 
and  it  seems  to  us  that  under  the  case  of 
Hill  V.  Bain,  15  R.  I.  76,  23  Atl.  44,  2  Am. 
St  Rep.  873,  the  matter  is  res  adjudicata, 
and  that  the  superior  court  was  correct  In 
overruling  the  plaintiff's  demurrer  to  the 
defendant's  plea  in  bar.  In  that  case  the 
court  said: 

"Certainly,  if  the  town  had  notified  the  Bud- 
longs  of  the  pendency  of  this  action,  and  the 
Budlongg  had,  in  consequence  of  the  notice,  as- 
sumed the  defense,  It  would  be  competent  for 
them,  on  the  authority  of  these  cases,  to  plead 
the  former  judgment  in  bar ;  for  they  would 
then  be  the  real  defendants,  though  defend- 
ing in  the  name  of  the  town,  and  ought  not  to 
be  required  to  try  over  a  question  which  they 
have  already  tried,  with  the  result  of  a  final 
judgment  against  the  plaintiff  in  tiieir  favor." 

The  decision  of  the  superior  court  overrul- 
ing the  plaintiffs  demurrer  to  the  defendant's 
plea  in  bar  Is  sustained,  and  the  case  is  re- 
mitted to  said  court  for  further  proceedings. 


BOWDOIN  et  al.  v.  FAIRCHIUD  et  al. 
.■No.  265.) 

(Supreme  Court  of  Rbo<le  Island.    May  23, 
1918.) 

Tbdsts  e=>272(3)— Income  ob  Pbincipal. 

Certificates  of  interest  in  Great  Northern 
Iron  Ore  Properties,  issued  by  trustees  to  share- 
holders of  Great  Northern  Railway  Company, 
held  not  income  of  a  trust  estate,  but  principal ; 
the  properties  ultimately  reverting  to  Uie  roil- 
way  company  from  which  they  come. 

Appeal  from  Superior  Court,  Newport 
County;   Chester  W.  Barrows,  Judge. 

Suit  by  George  S.  Bowdoin  and  others 
against  Edith  H.  Falrchild  and  others. 
From  part  of  the  decree,  the  named  respond- 
ent appeals.  Dismissed,  affirmed,  and  re- 
manded. 

Frank  F.  Nolan,  of  Newport,  and  Com- 
stock  &  Canning  and  Patrick  P.  Curran,  all 
of  Providence,  for  appellant  Edith  H.  Fair- 
child.  Mortimer  A.  Sullivan,  of  Newport, 
guardian  ad  litem,  for  minor  respondents. 
Jeremiah  A.  Sullivan,  of  Newport,  for  con- 
tingent interests.  Charles  H.  Koehne,  Jr., 
of  Newport,  for  appellees. 

PER  CURIAM.  This  appeal,  taken  on  be- 
half of  the  respondent  Edith  H.  Falrchild, 
from  the  final  decree  in  the  above  cause  eu- 
tered  by  order  of  the  superior  court  sitting 
in  Newport  county.  May  12,  1913,  concerns 
only  the  "sixth"  clause  of  said  decree  which 
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relates  to  the  ownership  and  disposition  of 
248  so-called  shares  of  the  Great  Northern 
Iron  Ore  Properties,  and  decrees  that  the 
said  so-called  shares  "do  not  form  any  part 
of  the  Income  of  the  said  trust  estate,  but  do 
form  and  shall  be  treated  as  a  part  of  the 
principal  of  said  trust  estate."  Upon  a  full 
and  careful  examination  of  the  evidence, 
documentary  and  oral,  and  of  the  proceed- 
ings and  findings  of  the  superior  court  and 
of  the  master  In  chancery,  as  well  as  of  the 
elaborate  brief  and  argument  submitted  cm 
behalf  of  the  appellant  Edith  H.  Falrchlld, 
this  court  Is  of  the  opinion  that  the  conclu- 
sion reached  by  the  superior  court  and  em- 
bodied In  the  "sixth"  clause  of  the  decree 
above  referred  to.  Is  In  accordance  with  law 
and  should  be  affirmed. 

No  case  Is  dted  on  behalf  of  the  appellant 
and  none  has  come  to  the  notice  of  this  court 
which  sustains  her  contention.  The  only 
case  found  upon  the  brief  which  has  any 
bearing  on  tbe  case  at  bar  is  that  of  Matter 
of  Bunker,  June,  1912,  77  Misc.  Rep.  320,  137 
N.  T.  Supp.  104,  wherein  the  surrogate  of 
New  York  county,  in  an  elaborate  opinion  ful- 
ly setting  forth  the  transactions  which  re- 
sulted in  the  issue  of  similar  tmstees'  cer- 
tificates of  Interest  under  the  same  trust, 
came  to  the  conclusion  that  such  Issue  of 
trustees'  certificates  was  not  a  dividend  at 
all;  that  the  trustees'  certificates  "which 
were  Issued  to  shareholders  of  the  Great 
Northern  Company  were  only  tangible  evi- 
dences of  what  they  were  entitled  to  as  div- 
idends on  said  trust  property,  and  the  hold- 
ers of  such  certificates  had  no  more  right  in 
tbe  said  trust  property  than  they  had  under 
the  former  contract  of  their  corporation" ; 
the  surrogate  also  calls  attention  to  the  pro- 
visions of  the  trust  agreement  under  which 
the  trust  certificates  were  issued,  in  the  final 
clause  whereof  (see  clause  17)  it  appears  that 
at  tbe  end  of  the  trust  the  corpus  or  princi- 
pal fund  in  the  hands  of  tbe  trustees  is  to  go 
back  to  tbe  Superior  Company,  subject  to 
the  control  of  the  Great  Northern  Railway 
Company  from  which  it  came  and  not  to  the 
certificate  holders,  so  that  it  appears  that 
even  ultimately  the  certificate  holders  get  no 
part  of  the  principal  fund;  In  other  words, 
there  is  no  distribution  of  property  or  of 
tbe  proceeds  of  sales  of  property  among  the 
stockholders  of  the  Great  Northern  Railway 
Company,  but  only  of  Income  collected  and 
distributed  by  the  trustees. 

This  court  had  come  to  the  conclusions 
above  set  forth  before  examining  tbe  case  of 
Matter  of  Bunker,  supra;  after  now  care- 
fully examining  that  case  we  deem  Its  con- 
clusions well  founded  in  law. 

The  appeal  Is  dismissed,  the  portion  of  the 
decree  appealed  from  is  aflirnied,  and  the 
cause  is  remanded  to  the  superior  court  sit- 
ting In  Newport  county  for  further  proceed- 


MIGNAULT    V.    RHODE    ISL-4ND    CO. 
(No.  6050.) 

(Supremo   Court   of   Rhode   Island.      May  23, 
1918.) 

Stbekt  Railroads  ®=>9S(6)  —  Injubies  to 
Pedestbians  —  Caee  Requibed  or  Peoes- 

TBIAN. 

A  pedestrian  about  to  cross  the  street  car 
track,  being  warned  back  by  the  motorman  and 
stepping  back  a  short  distance,  was  bound  to 
take  notice  of  the  fact  that  the  car  in  round- 
ing a  comer  would  project  beyond  the  rails. 
and  when  injured  could  not  recover  therefor 
when  she  failed  to  step  back  far  enough  to 
dear  the  car. 

Exceptions  from  Superior  Court,  Kent 
County;   John  W.  Sweeney,  Judge. 

Action  by  Ida  M.  Mignault  against  the 
Rhode  Island  Company.  On  plaintifTs  ex- 
ertions from  sui)erior  court  ESiceptioiis 
overruled,  and  cause  remitted,  wltb  directioD. 

Qulnn  &  Keman,  of  Providence,  for  plata- 
tiff.  Clifford  Whipple  and  Earl  A.  Sweeney, 
both  of  Providence,  for  def^idant. 

PARKHURST,  O.  J.  This  Is  an  action  of 
trespass  on  the  case  for  negligence,  brought 
by  the  plaintiff,  resident  of  Kent  connty,  a 
pedestrian,  against  the  defendant,  a  corpora- 
tion operating  a  street  railway.  The  action 
arose  out  of  an  accident  occurring  in  the  dty 
of  Providence,  R.  I.,  January  15,  1916,  where- 
in the  plaintiff  alleged  that  she  was  struck 
by  the  rear  end  of  an  electric  car,  owned  and 
operated  by  the  defendant,  while  said  car 
was  swinging  around  a  curve  in  the  track 
opposite  the  front  of  the  Union  Station  in 
Providence. 

The  plaintiff's  declaration  substantially 
sets  forth  that  the  plaintiff  was  about  to  cross 
the  defendant's  tracks  near  the  comer  where 
there  Is  a  curve  in  said  tracks;  that  a  cat 
of  the  defendant  which  bad  been  at  a  stand- 
still suddenly  started  up  and  was  about  to 
proceed  around  said  curve  moving  towar»l 
the  point  on  said  curve  at  which  point  the 
plaintiff  was  Intending  to  cross  said  tracks: 
that  the  motorman,  seeing  the  intention  of 
the  plaintiff  to  cross  said  tracks,  signaled  the 
plaintiff  that  she  would  not  have  time  to  cro^s 
said  tracks  without  being  stnick  by  said  car: 
that  the  plaintiff  thereupon  stepped  back 
from  said  tracks  in  an  effort  to  avoid  bein; 
struck  by  said  car.  The  declaration  further 
alleges: 

"That  it  then  and  there  became  and  was 
the  duty  of  the  defendant  to  so  manage  and  con- 
trol said  car  and  the  speed  thereof  that  this 
plaintiff  would  have  opportunity  to  avoid  beins 
struck  thereby  as  said  car  rounded  said  turn  or 
corner." 

The  negligence  of  the  defendant  is  allejod 
to  have  consisted  In  so  negligently  managin? 
the  car  that  before  the  plaintiff  could  get 
clear  of  the  swing  of  the  rear  «id  of  uii 
car  she  was  struck  by  the  rear  end  of  the  cue, 
thrown  down,  and  injured. 
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The  defendant  demurred  to  the  plalntHTB 
deolamtlon  on  three  gronnds: 

"(1)  That  the  facts  as  alleged  in  said  dedara- 
tion  do  not  constitute  a  cause  of  action  against 
the  defendant 

"(2)  That  it  does  not  appear  in  and  by  said 
dc<;laratiou  that  the  plaintiff  was  in  the  exer- 
cise of  due  care. 

"(3)  That  it  does  not  appear  in  and  bj  said 
declaration  that  the  defendant  was  guilty  of 
any  negligenc^  toward  the  plaintiff." 

The  case  was  heard  upon  said  demurrer 
before  a  Justice  of  the  superior  court  in  Kent 
county.  The  demurrer  was  sustained  by  de- 
cision of  said  Justice  filed  February  5,  1917. 
to  which  decision  plaintiff  in  due  course 
took  exception,  and  prosecuted  her  bill  of  ex- 
ceptiixis  to  this  court. 

The  justice  of  the  superior  court  In  sus- 
taining the  demurrer  relied  upon  the  case  of 
Garvey  v.  Rhode  Island  Company  (1904)  2« 
B.  I.  80,  58  Atl.  456,  and  this  court  finds  no 
error  In  said  declsl<Hi.  It  was  held  In  that 
case,  under  very  similar  circumstances,  that: 

A  pedestrian  "must  be  presumed  to  take  no- 
tice of  the  obvious  fact  that  the  body  of  a  street 
car,  in  rounding  a  curve,  must  necessarily  swing 
out  some  little  distance  from  the  track  on  the 
outside  of  the  curve.  And  for  one  to  place 
himself  within  reach  of  the  swing  or  overhang 
of  a  car  while  it  is  in  motion  is  as  much  a  bar 
to  his  recovery  in  an  action  against  the  com- 
pany as  though  he  had  negligently  placed  him- 
self in  front  of  a  moving  car  and  been  injured 
thereby.  Indeed,  the  former  act  would  seem 
to  be  a  stronger  bar  to  bis  recovery  than  the 
latter;  for,  when  one  Diligently  places  himself 
in  front  of  a  moving  car,  the  motorman,  who  ia 
in  a  position  to  see  him,  is  bound  to  avoid  in- 
juring him  if  possible,  notwithstanding  his  own 
negligence.  But,  where  one  places  himself  in 
such  a  position  that  the  motorman  is  unable 
to  see  him,  as  must  have  been  true  in  the  case 
at  bar,  and  is  hit  by  the  swing  or  kick  of  the 
rear  part  of  the  car  when  rounding  a  curve, 
we  fail  to  see  how  any  liability  can  be  fastened 
upon  the  company." 

See,  to  the  same  effect.  In  principle,  Wld- 
mer  v.  West  End  St.  R.  Co.  (1893),  158  Mass. 
49, 53, 32  N.  B.  899,  where  under  quite  slmUar 
circumstances  it  was  held,  in  substance,  that 
there  was  no  negligence  ou  the  part  of  the 
defendant's  driver  of  a  horse  car  in  passing 
the  plaintiff  as  be  did  while  rounding  the 
carve,  "for  be  had  no  reason  to  suppose  that 
she  would  come  so  near  to  the  rear  end  of  the 
car  as  to  be  struck  when  It  went  by." 

Since  tbe  decision  of  the  two  cases  last 
above  cited  similar  questions  have  arisen  as 
to  the  liability  ot  defendants  in  similar  cases 
involving  Injury  to  pedestrians  standing  or 
walking  or  persons  driving  vebicles  upon 
public  bi^ways  near  passing  street  rail- 
way cars   wlille   the  same   were   rounding 


curves,  and  where  plaintiffs  were  Injured  by 
being  struck  by  the  swing  of  the  rear  ends 
of  cars.  We  tod  that  all  of  the  cases  cited 
on  behalf  of  tbe  defendant  in  the  case  at 
bar  are  in  substantial  accord  with  tbe  prin- 
ciples of  the  decision  in  the  Garvey  Case, 
supra.  Jelly  v.  North  Jersey  St.  By.  Co. 
(1908)  76  N.  J.  Law,  191,  68  AtL  1091;  Louls- 
viUe  Ry.  Co.  v.  Ray  (Ky.  i910)  124  S.  W. 
313 ;  Gribbins  v.  Kentucky'!.  &  T.  Co.  (1912) 
150  Ky.  276,  150  S.  W.  338;  Kuhn  v.  Mil- 
waukee, etc.,  Co.  (1914)  158  Wis.  525,  149  N. 
W.  220,  Ann.  Cas.  1916E,  678;  Gannaway  v. 
Puget  Sound,  etc.,  Co.  (1914)  77  Wash.  655, 
138  Pac.  267;  Brightman  v.  UniMi  St.  Ry. 
Co.  (1913)  216  Mass.  152,  103  N.  E.  379. 

The  case  of  Gagnon  t.  Rhode  Island  Co. 
(1917)  101  AtL  104,  40  B.  I.  473,  cited  on  be- 
half of  plaintiff.  Is  not  in  point.  The  cir- 
cumstances of  that  case  were  quite  different 
The  plaintiff  was  walking  on  a  sidewalk.  The 
car  came  up  behind  her,  and  there  was  evi- 
dence from  which  the  Jury  might  find  that 
the  car  was  oi)erated  without  warning  to 
plaintiff  when  the  danger  of  her  b^ng 
struck  by  the  car,  in  swinging  about  a  curve 
whereby  the  rear  end  of  the  car  would 
swing  over  the  sidewalk  where  the  plaintiff 
was  walking  and  strike  her,  must  have  been 
apparent  to  the  motorman. 

The  plaintiff's  exception  ia  overruled,  and 
the  case  is  remitted  to  tbe  superior  court 
sitting  in  the  county  of  Keat,  with  direction 
to  enter  its  Judgment  for  defendant  in  ac- 
cordance with  tbe  decision  of  the  trial  Judge. 


HATHAWAY   y.   RHODE  ISLAND   CO. 

(No.  5095.) 
(Supreme  0>nrt  of  Rhode  Island.     May  22, 

Wis.) 

Exception  from  Superior  Court,  Providence 
and  Bristol  Counties;  Edward  W.  Blodgett, 
Judge. 

Action  by  Henry  B.  Hathaway  against  the 
Rhode  Island  Company.  Nonsuit  granted,  and 
plaintiff  excepts.  Exception  overruled,  and  case 
remitted. 

Sullivan  &  Sullivan,  of  Providence,  for  plain- 
tiff. Earl  A.  Sweeney,  of  Providence,  for  de- 
fendant. 

PER  CURIAM.*  Upon  reading  all  the  tes- 
timony for  the  plaintiff,  and  due  consideration 
of  the  briefs  and  arguments  of  counsel,  we  find 
no  error  on  the  part  of  the  trial  judge  in  grant- 
ing the  defendant's  motion  for  a  nonsuit. 

l^he  plaintiff's  exception  to  the  granting  of 
the  nonsuit  is  overruled,  and  the  case  is  re- 
mitted to  the  superior  court  sitting  in  Provi- 
dence county  for  the  entry  of  judgment  of  non- 
suit 
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GUGLIUCCI  et  ux.  ▼.  SORIERO  et  al. 
(No.  414.) 

(Supreme  Court  of  Rhode  Island.     May  23, 
191&) 

Appeal  from  Superior  Court,  Providence  and 
Bristol  Counties;    Chester  W.  Barrows,  Judge. 

Bill  by  B^telle  M.  Soriero  and  others  against 
John  W.  Guglincci  and  wife.  Decree  dismissing 
the  bill,  and  complainants  appeal.  Appeal  de- 
nied, decree  affirmed,  and  cause  remanded. 

Easton,  Williams  &  Rosenfeld  and  Charles  R. 
Easton,  all  of  Providence,  for  appellants.  John 
F.  Conaty,  of  Providence,  for  respondents. 

PER  CURIAM.  This  cause  is  before  this 
court  on  the  appeal  of  the  complainants  from 
the  decree  of  the  superior  court,  entered  Septem- 
ber 25,  1017,  dismissing  the  bill  with  costs  to 
the  respondents.  The  bill  seeks  to  enjoin  the 
foreclosure  of  a  mortgage  of  real  estate,  dated 
May  1,  1916,  given  by  the  complainants  to  the 
respondents  E.stelle  M.  Soriero,  Angelina  Sori- 
ero and  Emerigo  Soriero  to  secure  the  payment 
of  $2,100,  and  also  asks  for  an  accounting  in 
order  to  have  the  amount  due  thereunder  deter- 
mined. The  complainants  admit  the  giving  of 
the  mortgage  deed  and  of  a  mortgage  note  pay- 
able May  1,  1917,  bearing  interest  at  the  rate  of 
6  per  cent,  per  annum  payable  semiannually  in 
advance.  The  mortgage  note  is  referred  to  in 
the  mortgage  deed  as  payable  to  Henry  D.  O. 
Dubois,  also  made  a  respondent,  as  the  attorney 
of  the  other  three  respondents.  For  an  alleged 
breach  of  a  condition  of  said  mortgage  the  mort- 
gagees advertised  the  sale  of  the  mortgaged 
premises  under  the  power  of  sale  therein  to  take 
place  December  30,  1916.  Thereupon  on  Decem- 
ber 14,  1916,  the  complainants  filed  the  present 
bill  of  complaint.  Upon  a  preliminary  hearing 
a  temporary  injunction  was  granted.  Later 
there  was  a  final  bearing  on  bill,  answer,  agreed 
issues  of  fact,  and  oral  testimony,  and  the  bill 
was  ordered  to  be  dismissecl  as  already  stated. 
At  this  bearing  the  respondents  offered  in  evi- 
dence as  the  mortgage  note  given  by  the  com- 
plainants the  paper  marked  "Respondents'  Ex- 
hibit B."  This  note  calls  for  the  payment  of 
$500  on  November  1,  1916,  and  of  the  remainder 
of  the  $2,100  named  im  the  note  on  May  1, 
1917.  The  complainants  say  that  this  is  not  the 
original  note  given  by  them,  that  the  original 
note  did  not  provide  for  the  payment  of  any 
part  of  the  principal  sum  on  November  1,  1916, 
and  that  the  si^atures  to  Exhibit  B  are  forged. 
They  also  claim  to  have  paid  on  August  28, 
1916,  with  the  consent  of  said  Dubois,  to  said 
Emerigo  Soriero  the  sum  of  $533.33  which  is  ad- 
mitted by  all  concerned  to  be  the  amount  of 
Emerigo's  beneficial  interest  in  the  note.  The 
giving  of  such  consent  and  the  making  of  such 
payment  are  both  denied. 

While  there  were  other  issttes  of  fact,  the  two 
important  and  decisive  questions  were:  First, 
whether  or  not  Exhibit  B  was  the  original  note 
signed  and  given  by  the  complainants;  and, 
second,  did  the  complainants  make  the  payment 
of  $533.33  as  they  claim?  On  both  of  these  is- 
sues the  court  below  at  the  final  hearing  found 
in  favor  of  the  respondents. 

A  careful  examination  of  the  transcript  of 
teatimonj'  including  also  that  taken  at  the  pre- 
liminary hearing,  discloses  nothing  which  leads 
us  to  conclude  that  the  court  was  in  error  in 
its  findings.  The  evidence  on  both  issues  was 
conflicting.  The  witness  on  whose  testimony  the 
complainants'  case  largely  rests  is  the  complain- 
ant John  W.  Gugliucci.  The  court  below  em- 
phatically expressed  its  belief  that  portions  of 
bis  testimony  were  falsifications  and  that  in 
consequence  bis  entire  testimony  was  discredit- 
ed.   'The  trial  judge  saw  and  beard  this  witness. 


A  reading  of  the  transcript  strongly  imprcs^of 
us  as  to  the  unrdiability  of  his  testimonj. 
However  honest  the  witnesses  testifying  as 
handwriting  experts  were,  their  testimony  was 
conflicting,  and  in  view  of  the  other  evidence  we 
are  not  prepared  to  dissent  from  the  conclusion 
that  the  experts  for  the  complainants  were  mis- 
taken. We  find  no  error  in  the  court's  conclu- 
sions on  the  issues  of  fact  or  in  its  action  in  dia- 
missing  the  bill  of  complaint. 

The  complainants'  appeal  is  denied,  the  decree 
appealed  from  is  affirmed,  and  the  cause  is  re- 
manded to  the  superior  court  for  further  pro- 
ceedings. 


FULLAM   et  aL  v.   PHILADELPHIA  &  R. 
RT.  CO. 

(Supreme    Court    of    Pennsylvania.      Feb.   2!), 
1918.) 

Railboadb  <S=»327(2)  —  Pebsoitai.  Injury  — 
Contributory  Neolxokncb. 
Where  the  engine  of  a  freight  train  blew  its 
whistle  continuously  for  at  least  430  feet  before 
reaching  the  place  of  the  accident,  and  deoeasetl 
failed  to  stop,  look,  and  listen  immediately  be- 
fore crossing  the  track,  he  was  guilty  of  con- 
tributory negligence,  so  that  a  judgment  for  de- 
fendant n.  o.  V.  was  properly  entered. 

Apxieal  from  Court  of  Common  Pleas,  Phil- 
adelphia  County. 

Trespass  by  Joseph  Fullam,  a  minor,  by  bis 
next  friend,  Mary  Fullam,  against  the  Phila- 
delphia &  Reading  Railway  Company  to  re- 
cover damages  for  i)ersonal  injury.  From  a 
judgment  for  defendant  n.  o.  v.,  plaintiff  ap- 
peals.   Affirmed. 

From  the  record  It  appeared  that  at  about 
1  o'clock  on  June  7, 1914,  Charles  Fullam  and 
his  wife,  Mary  Fnllam,  mother  of  the  plain- 
tiff, were  struck  and  killed  by  the  engine  of 
a  freight  train  passing  on  the  west-bound 
track  at  Bethayres  station,  at  a  point  where 
Second  street  pike  crosses  the  railroad.  An 
east-bound  passenger  train  was  Just  pulUng 
into,  or  had  just  stopped  at,  the  station  on 
the  other  side  of  an  Intertrack  fence.  The 
gates  at  Second  street  crossing  were  down, 
and  the  testimony  of  the  witnesses  to  the 
accident  showed  that  the  parents  of  the 
plaintiff  had  either  just  come  to  a  stop  be- 
tween the  fails  of  the  west-bound  track  on 
Second  street  pike  crossing,  waiting  for  the 
east-bound  train  to  clear  the  crossing,  or  liad 
reached  that  point  .after  walking  down  be- 
tween the  rails  of  the  west-bound  track  after 
reaching  the  end  of  the  station  platform  for 
a  distance  of  about  40  feet.  The  station 
building  was  200  feet  east  of  the  SeccHid 
street  crossing.  The  testimony  was  uncon- 
tradicted to  the. effect  that  neither  Charles 
Fullam  nor  Mary  Fullam  looked  in  the  direc- 
tion from  which  the  freight  train  was  com- 
ing after  leaving  the  station  building,  and 
that  the  whistle  of  the  engine  was  being 
blown  continuously  for  a  distance  of  at  lea.^t 
430  feet,  and  possibly  for  400  yards. 

Verdict  for  plaintiff  for  $1,800.  Defendant 
moved  for  judgment  n.  o.  v.,  which  motion 
and  the  reasons  therefor  were  as  follows: 
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And  now,  February  9,  1917,  the  defendant 
railway  company,  by  its  coansel,  Wm.  Clarke 
Mason,  Esq.,  moves  Uie  court  to  have  all  the  evi- 
dence taken  upbo  the  trial  duly  certified  and 
filed,  so  as  to  become  part  of  the  record,  and  for 
judgment  non  obstante  veredicto  upon  the  whole 
record,  and  upon  the  refusal  of  the  court  to 
charge  as  requested  by  defendant,  to  wit:  "Un- 
der all  the  evidence  in  this  case  your  verdict 
must  be  for  the  defendant."  For  the  following 
reasons: 

(1)  The  record  fails  to  show  sufficient  evidence 
to  establish  the  charge  of  negligence  on  the  part 
of  the  defendant. 

(2)  The  uncontradicted  evidence  shows  that 
Charles  Fullam,  the  decedent,  was  guilty  of 
contributory  negligence  in  law. 

(3)  The  burden  of  proof  was  upon  the  plaintifF 
to  show  that  Mary  Fullam,  mother  of  the  infant 
^intiS,  died  prior  to  the  death  of  Charles 
Fnllam,  her  husband  and  father  of  the  infant 
plaintiff,  and  there  is  no  sufficient  evidence  upon 
the  record  to  establish  this  fact. 

Tbe  court  granted  defendant's  motion  for 
Judgment  n.  o.  v.    Plaintiff  appealed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, STEWART,  MOSCHZISKER,  and 
FRAZER,  JJ. 

Victor  Frey  and  Aoguatns  Trask  Ashton, 
both  of  Philadelphia,  for  appellant.  Wm. 
Clarke  Mason,  of  Philadelphia,  for  appellee. 

PER  CURIAM.  Judgment  was  properly 
entered  for  the  defendant  non  obstante  vere- 
dicto for  the  first  two  reasons  assigned  by 
learned  counsel  for  appellee  in  asking  for  It, 
and  It  is  therefore  affirmed. 


HENDERSON  et  nx.  v.  YOUNO  et  al. 

(Supreme    Court    of    Pennsylvania.      Feb.    26, 
1918.) 

1.  Easements  4s»17(3)  —  Deeds  —  Vacated 
Street.  ' 

A  deed,  describing  property  as  bounded  by  a 
street  plotted  on  a  city  plan,  but  not  plotted 
on  any  plan  made  or  adopted  by  the  grantor, 
did  not  convey  an  easement  over  the  bed  of 
the  proposed  street,  or  entitle  the  grantee  to  a 
right  of  passage,  where  the  street  was  never 
opened  and  was  subsequently  vacated  by  the 
city. 

2.  Dedication    ^3l9(5)— Stbee™    and    Al- 
IXYS — Implied   Contbact. 

Where  an  owner  of  land  in  a  municipality 
plots  it  and  sells  the  lota  as  laid  out  on  an 
adopted  plan,  showing  streets  and  alleys,  there 
is  an  implied  covenant  by  him  that  tbe  streets 
and  alleys  appearing  on  the  plan  shall  be  for- 
ever open  to  the  public  use. 

3.  Dedication  «==)19(5)  —  Convetance  —  Im- 
plied Contract— Easement. 

Where  an  owner  of  land  in  a  municipality 
plots  it  and  sells  the  lots  as  laid  out  on  an 
adopted  plan,  there  is  a  dedication  of  the  streets 
and  alleys  shown  as  highways  for  the  public 
use,  and  the  municipality  itself  cannot  extin- 
quish  the  easement  acquired  by  the  grantee. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Bill  in  equity  for  an  Injunction  to  restrain 
Interference  with  an  easement  by  Oeorge 
Henderson   and   wife  against   Elizabeth  T. 


Young  and  others.    From  a  decree  dismissing 
the  bin,  plaintiffs  appeal.    AfiSrmed. 

Argued  before  ME8TREZAT,  POTTTER, 
STEWART,  FRAZER,  and  WALLING,  JJ. 

S.  O.  Bimie  and  Oeorge  Henderson,  both 
of  Philadelphia,  for  appellants.  James  Wil- 
son Bayard,  Pricbard,  Saul,  Bayard  &  Evans, 
Bernard  J.  O'Connell,  and  Maurice  W.  Sloan, 
all  of  Philadelphia,  for  appellees. 

FRAZER,  J.  The  single  question  raised  in 
this  case  Is  whether  a  deed  describing  prop- 
erty as  bounded  by  a  street  plotted  on  the 
city  plan,  but  not  opened,  conveys  to  the  gran- 
tee an  easement  over  the  bed  of  the  proposed 
street,  and  entitles  him  to  a  right  of  passage 
even  though  the  street  is  not  opened  and  is 
subsequently  vacated  by  the  city. 

[1]  In  1886,  John  Welsh,  owner  of  a  tract 
of  land  situated  In  Philadelphia,  sold  a  part 
of  the  property,  including  the  lot  here  in 
question,  to  plaintiff's  predecessor  in  title  by 
deed  which  described  one  of  tbe  boundaries 
on  the  land  as  extending  "to  the  northeast 
side  of  Arbutus  avenue  thence  along  the 
said  side  of  Arbutus  avenue,"  etc.,  "together 
with  all  the  *  •  *  ways,  streets,  alleys, 
passages  *  •  •  rights,  liberties,  privi- 
leges, hereditaments  and  appurtenances"  be- 
longing to  the  premises.  At  the  time  of  the 
conveyance  Arbutus  street  was  on  the  city 
plan,  but  not  opened,  and  the  land  over  which 
it  was  plotted,  as  well  as  other  land  abutting 
thereon,  belonged  to  the  grantor.  Plaintiffs 
acquired  title  in  1891,  at  which  time  there 
was  a  fence  along  the  line  of  Arbutus  street 
in  which  was  a  gate  affording  access  to  the 
street.  Other  parts  of  the  property  of  John 
Welsh,  abutting  on  and  including  the  bed  of 
the  street,  have  passed  into  the  hands  of  the 
various  defendants  in  this  proceeding,  all  of 
whom  have  used  the  street  for  lawns,  trees, 
shrubbery,  fences,  and  buildings.  The  street 
was  formally  vacated  and  stricken  from  the 
city  plan  in  1912.  There  is  no  evidence  that 
Welsh  plotted  Arbutus  street  on  a  plan  made 
by  him,  or  adopted  it  as  part  of  a  develop- 
ment of  the  abutting  tract,  but  merely  used 
the  street  plotted  by  the  city  as  a  boundary 
In  the  conveyance  to  plaintiffs  predecessor  in 
title. 

Had  Welsh,  the  common  grantor,  laid  out 
his  property  in  lots  abutting  on  a  street  in 
accordance  with  a  plan  of  his  making,  nei- 
ther he  nor  his  privies  in  title  could  be  heard 
to  deny  to  a  subsequent  purchaser  of  a  lot 
abutting  thereon  the  right  to  a  continued  ex- 
istence and  use  of  the  street  Dobson  v.  Ho- 
henadel,  148  Pa.  367,  23  Atl.  1128 ;  O'Donnell 
V.  Porter  Co.,  238  Pa.  495,  86  Atl.  281; 
Shetter  t.  Welzel,  242  Pa.  3,')5,  89  Atl.  455. 
Such,  however,  is  not  this  case.  The  trial 
Judge  found,  and  In  fact  it  was  agreed  be- 
tween counsel  at  the  trial,  that  Welsh  never 
plotted  or  adopted  the  street  in  question  as 
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part  of  the  development  of  his  property ;  con- 
sequently the  conclusion  of  the  trial  Judge 
that  a  reference  to  the  street  as  a  boundary 
conveyed  no  easonent  over  It  other  than  that 
which  wonld  follow  as  a  result  of  the  subse- 
quent action  of  the  city  In  opening  It  as 
plotted  to  public  use  Is  amply  sustained  by 
the  authorities.  The  distinction  between  the 
case  where  the  owner  of  land  lays  property 
out  In  lots  abutting  on  a  street  of  his  crea- 
tion, and  one  where  he  merely  recognizes  In 
his  conveyance  a  street  plotted  by  a  munic- 
ipality Is  pointed  out  In  Tesson  v.  Porter  Co., 
238  Pa.  504,  86  Atl.  278,  where  the  earlier 
cases  are  fully  reviewed. 

[2,  3]  The  following  excerpt  from  the  opin- 
ion is  particularly  applicable  here  (238  Pa. 
509,  610,  86  AU.  279): 

"If  anything  is  to  bo  regarded  as  settled,  It 
IB  that',  when  one  who  is  the  owner  of  a  tract 
of  land  in  a  municipality  cuts  it  up  Into  lots 
and  sells  them  as  laid  out  on  a  plan  which  ho 
has  adopted,  showing  streets  and  alleys  there- 
on, there  is  not  only  an  implied  covenant  by 
him  to  the  owner  of  each  lot  that  the  streets 
and  alleys,  as  they  appear  upon  his  plan,  shall 
be  forever  open  to  the  use  of  the  public,  but  a 
dedication  by  him  of  the  same  as  highways  to 
the  use  of  the  public  forever,  and  the  munic- 
ipality Itself  cannot  extinguish  the  easement 
which  each  lot  owner  thus  acquires  by  private 
contract  with  the  owner  of  the  plot  of  ground. 
Transne  v.  Sell,  105  Pa.  604;  Quicksall  et  al. 
V.  Philadelphia,  177  Pa.  301  [35  Atl.  609]; 
Garvoy  v.  Harbison-Walker  Refractories  Co., 
213  Pa.  177  [62  Atl.  778] ;  O'Donnell  v.  Pitts- 
burgh, 234  Pa.  401  [83  Atl.  314].  But  no  such 
situataon  is  here  presented.  There  is  nothing  in 
the  testimony  to  show  a  plan  by  Miller  [the 
grantor]  upon  which  he  originally  located  streets 
and  alleys.  On  the  contrary,  as  the  learned 
chancellor  below  justly  concluded,  he  laid  out 
his  plan  to  conform  to  the  streets  as  located  and 
established  by  the  municipality,  and  no  lot  in- 
cluded in  his  plans  was  sold  by  him  until  after 
the  borough  had  located  and  adopted  as  a  public 
highway  every  street  and  alley  which  appeared 
on  his  i^an." 

Following  a  further  discussion  of  the  facts 
and  principles  of  law  Involved,  the  court 
quotes  extensively  from  opinions  In  the  earli- 
er cases  of  Bellinger  v.  Union  Burlal-Ground 
Society,  10  Pa.  135,  and  In  re  Opening  of 
Brooklyn  Street,  118  Pa.  640,  12  AU.  664,  4 
Am.  St.  Rep.  618,  concluding  with  the  follow- 
ing language: 

"To  sum  up  the  situation  before  us,  the 
streets  appearing  on  the  Miller  plan  were  high- 
ways laid  out  by  the  borouph  of  Liawrenceville ; 
they  were  not  thoroughfares  created  by  Miller 
for  the  benefit  of  the  owners  of  the  lots  on  his 
plan,  and  the  city  of  Pittsburgh,  the  successor 
of  the  borough  of  Lawrenceville,  was  therefore 
fully  authorized  to  vacate  the  streets  and  al- 
leys without  violating  any  implied  covenant 
by  Miller  to  his  grantees  of  a  right  to  use  them 
forever.  No  distinct  private  right,  different 
from  the  rights  of  the  pnUic  generally,  was  con- 
ferred 1^  Miller  upon  any  one  of  the  lot  own- 
ers." 

Tesson  v.  Porter  was  followed  in  Bell  v. 
Pittsburgh  Steel  Co.,  243  Pa.  83,  89  Atl.  813, 
where  it  appeared  that,  although  the  entire 
plan  of  the  borough  had  originally  been  plot- 


ted by  a  private  company,  it  was  f ormaUy 
adopted  by  the  incorporation  of  the  borongh 
before  property  included  in.  the  plan  was 
sold.  We  there  held  the  act  of  the  borongh 
was  an  appropriation  of  all  the  rights  of  the 
owner  of  the  tract  of  land  included  in  the 
plan,  and  a  subsequent  purchaser  was  not  io 
the  position  of  one  purchasing  from  a  pri- 
vate owner  according  to  a  plan  laid  oat  by 
him,  but  took  with  notice  that  the  streets 
were  controlled  by  the  municipality,  and  sub- 
ject to  the  right  of  vacation,  This  ca.«e, 
when  considered  In  the  light  of  the  circum- 
stances, is  in  full  harmony  with  Tesson  v. 
Porter  Co.,  supra,  and  does  not  sustain  ap- 
pellants' contention.  The  same  is  true  of 
Shetter  v.  Welzel,  242  Pa.  355,  89  Atl.  455, 
where  the  owner  of  the  land  laid  the  proper- 
ty out  in  plots  showing  the  street  obstructed 
by  defendant;  and,  although  the  street  was 
shown  in  the  official  plan  of  the  city,  the 
court  found  It  had  been  vacated  before  execu- 
tion of  the  conveyance  referring  to  It.  The 
basis  of  the  decision  is  shown  in  the  follow- 
ing language  of  the  opinion  (242  Pa.  358,  S9 
AU.  456): 

"If,  on  the  other  hand,  Swatara  street  wo 
no  longer  a  plotted  street  on  the  city  plan  when 
Calder  conveyed  to  Tippett  [plaintifTs  predeces- 
sor], the  effect  of  the  reference  in  his  deed  to 
Swatara  street  as  a  boundary  according  to  t 
plan  or  plot  of  his  own,  duly  filed  and  recorded, 
created  an  implied  covenant  on  his  part  tbit 
he  would  open  the  street,  at  least  for  the  use  (rf 
his  grantee." 

Inasmuch  as  the  obstructions  objected  to 
are  not  on  that  part  of  the  vacated  street  oo 
which  plaintiffs*  property  abuts,  we  deem  it 
unnecessary  to  either  discuss  or  decide  the 
question  to  whom  belonged  the  bed  of  the 
street  after  its  vacation  by  the  city. 

The  decree  of  the  court  below  dismissing 
plaintiffs'  bill  Is  affirmed,  with  cost  to  ap- 
pellee. 


P.  CURTIS  KO  EUNE  CO.  v.  MANATf>'K 
TARN  MFG.  CO. 

(Supreme  Court  of  Pennsylvania.     Feb.  25, 
1918.) 

1.  COBPOBATIONS     «=3300  —  CONTBACTS  —  .iti- 

THOBiTY  OF  President. 
The  president  of  a  corporation,  who  under 
its  by-laws  is  its  chief  executive  officer,  havinj 
general  control  and  management  of  its  affairs, 
has  authority  to  employ  an  insurance  adjuster 
to  adjust  a  fire  loss. 

2.  Contracts  €=>229(2)  —  Insukancb  —  Ad- 
justment— Recoveby. 

Under  a  contract  to  adjust  a  fire  insurance 
loss  for  a  commission  of  5  per  centum  of  tbe 
amount  of  the  adjustment,  the  adjuster's  com- 
mission was  not  affected  by  tbe  fact  that  part 
of  the  amount  paid  in  adjustment  was  paid  by 
another  party  for  damaged  goods  bought  of  tlu 
insurance  companies. 

Appeal  from  Court  of  Common  Pleas,  PbO- 
adelphla  County. 

Assumpsit  upon  a  written  contract  by  the 
P.    Curtis   Ko    Eune  Company    against  the 
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Manayimk  Tarn  Mannfactnrtilg  Company. 
From  a  judgment  on  a  verdict  for  idaintUI 
for  $1,569.96,  defendant  appeals.  Affirmed. 
Argued  before  MBSTREZAT,  POTTER, 
STEWART,  FRAZER,  and  WALLING,  JJ. 

Charles  B.  Joy,  of  Pblladelphia,  for  appel- 
lant. Albert  L.  Moise,  of  Philadelphia,  for 
appellee. 

WALLING,  J.  The  plaintiff  corporation's 
business  is  that  of  an  adjuster  of  fire  losses 
for  the  assured;  defendant  Is  a  manufactur- 
ing corporation  with  a  factory  located  at 
Manayunk.  On  April  10,  1916,  the  factory 
building  and  contents  were  badly  damaged 
by  fire.  PlaintifCs  president  came  the  next 
morning  and  requested  that  his  company  be 
«nployed  to  represent  defendant  in  the  ad- 
justment of  its  loss  with  the  fire  insurance 
companies.  The  matter  was  discussed  at 
length,  defendant  being  represented  by  its 
president,  vice  president  and  another  direc- 
tor; and  a  written  agreement  was  made,  em- 
ploying plaintiff  to  advise  and  assist  defend- 
ant in  the  settlement  of  the  insurance  claims 
for  a  commission  of  5  per  cent,  of  the  amount 
of  adjustment.  Defendant's  name'  was  affix- 
ed to  the  agreement  by  Its  vice  president.  In 
the  presence  and,  as  the  Jury  found,  by  the 
direction  of  its  president  It  was  not  done 
at  a  meeting  of  the  board,  although  a  ma- 
jority of  the  directors  were  present.  Plain- 
tiff at  once  took  active  steps  to  carry  out  the 
contract;  but  at  a  special  meeting  of  de- 
fendant's board,  held  later  the  same  day, 
said  agreement  was  repudiated  by  an  Infor- 
mal resolution  on  the  allegation  that  it  had 
been  executed  without  authority.  Of  this 
action  plaintiff  was  promptly  notified,  and 
directed  to  quit  the  work  and  surrender  the 
agreement.  It  was  thus  prevented  from  car- 
rying out  the  contract.  Defendant  there- 
after adjusted  the  loss  at  $35,762.51.  Plain- 
tiff sued  for  breach  of  said  agreement  and 
recovered  a  verdict  for  the  5  per  cent,  less 
the  cost  of  the  completion  of  the  contract 
Defendant  appealed. 

(1]  Defendant's  by-laws  provide: 
"The  president  shall  be  the  chief  executive 
officer  and  head  of  the  company,  and  in  the  re- 
cess of  the  board  of  directors  shall  have  the  gen- 
eral control  and  management  of  its  business  and 
aJEfairs." 

This  agreement  was  made  during  such  re- 
cess, and  the  court  below  held  that  It  was 
within  the  power  of  the  president  We 
agree  with  that  conclusion.  He  was  vested, 
not  only  with  the  implied  authority  of  the 
chief  executive  of  the  corporation,  but  also 
given  large  express  powers.  The  urgent 
bu^ness  of  the  company  then  was  to  adjust 
the  flre  loss,  and  the  president  might  proper- 
ly employ  expert  assistance  for  that  purpose^ 
AS  be  might  under  like  circumstances  em- 
ploy an  attorney  or  a  collection  agency. 
Here  the  question  is  not  whether  the  implied 


powers  of  the  president  would  enable  him  to 
bind  the  corporation  by  such  a  contract  but 
whether  he  could  do  so  by  virtue  of  the  au- 
thority expressly  given  blm  in  the  by-laws. 
In  our  opinion  he  could ;  otherwise  he  would 
not  have  "control  and  management  of  its 
business  and  affairs."  It  having  been  de- 
termined as  a  matter  of  law  that  the  presi- 
dent had  authority  to  execute  the  agreement, 
and  as  a  matter  of  fact  that  he  did  execute 
it,  plaintiff  was  entitled  to  recover,  as  the 
breach  was  admitted,  and  no  fraud  or  bad 
faith  is  alleged.  So  it  Is  not  necessary  to 
decide  whether  plaintiff's  case  was  strength- 
ened by  the  fact  that  a  majority  of  defend- 
ant's directors  were  present  when  the  agree 
ment  was  made.  - 

[1]  Under  the  contract  plaintiff  was  «Jtl- 
tled  to  its  commission  on  the  amount  of  the 
adjustment,  and  that  was  not  affected  by 
the  fact  that  $2,746.50  thereof  was  paid  de- 
fendant by  the  Philadelphia  Waste  Company 
for  damaged  goods  bought  of  the  Insurance 
companies. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  is  affirmed. 


KOLALSKY  v.  DELAWARE  &  H.  CO. 

(Supreme  Court  of  Pennsylvania.     Feb.  25. 
1918.) 

1.  Masteb  Axn  Servant  «=»287(8)— Foeeman 

OR  SnPEBINTENDENT— QtTESTION  FOB  JUBT. 

In  an  action  by  coal  miner  for  injury  from 
the  fall  of  rock  from  the  roof  of  gangway  into 
which  he  had  stepped  to  avoid  an  approaching 
ear,  held,  on  the  evidence,  that  whether  the  per- 
son to  whom  be  bad  complained  of  the  danger- 
ous condition  of  the  roof  was  a  mining  foreman 
or  a  superintendent  was  for  the  jury. 

2.  Master  and  Servant  <8=>294(6)— Miniko 
Foreman  or  Superintendent  —  Instruc- 
tion. 

In  such  case,  an  instruction  that  the  fact 
that  such  person  had  authority  to  hire  and  dis- 
charge men  and  to  direct  the  manner  of  drivinc 
the  entries  and  the  development  of  the  mine 
was  not  inconsistent  with  his  position  as  mine 
foreman,  and  that  the  fact  that  he  was  called 
superintendent  was  not  sufficient  to  malce  him 
one,  properly  safeguarded  defendant's  rights. 
S.  Master  and  Servant  «=>95%  —  Mine 
FoBBMAN— Statute. 
Act  of  June  2,  1891  (P.  L.  176),  providing 
for  the  appointment  of  a  mine  foreman  to 
have  charge  of  anthracite  coal  mines,  contem- 
plates placing  each  separate  mine  in  charge  of 
a  foreman,  and  to  place  several  distinct  mines, 
together  constituting  one  colliery,  in  charge  of 
a  single  mine  foreman,  and  his  acceptance,  la 
not  a  compliance  therewith. 

4.  Master  and  Servant  «=»287(8)— Negt.i- 
OENCB  OF  Mine  Superintendent  —  Ques- 
tion FOB  Jury. 

In  an  action  by  coal  miner  for  personal  in- 
jury from  the  fall  of  a  rock  from  the  roof  of  a 
gangway  after  he  had  complained  of  its  dan- 
gerous condition  to  the  superintendent,  held, 
on  the  evidence,  that  the  superintendent's  negli- 
gence was  for  the  jury. 

5.  Master  and  Servant  «=5>190(14)— Negli- 
gence OF  Mine  Superintendent. 

In  such  case,  defendant's  contention  that  in 
the  absence  of  evidence  that  the  test  made  by 
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its  superintendent  was  insufficient,  or  tliat  he 
might  have  readily  discovered  the  danger  by 
a  rcasonablo  inspection,  the  mere  falling  of  a 
rock  would  not  warrant  an  inference  of  his  neg- 
ligence was  without  merit,  where  plaintiff  had 
given  notice  of  danger,  in  which  case  failure  to 
provide  props,  under  Act  of  June  2,  1891  (P. 
L.  176),  is  negligence  per  se. 

6.  Mastteb  and  Sebvant  ©=>288(14)— Injury 
TO  Coal  Mineb  —  Assumption  of  Risk- 
Question-  FOB  JUBT. 

I<>vidence  in  such  case  held  to  make  the 
plaintiff's  assumption  of  risk  a  question  for 
the  jury. 

7.  Masteb  and  Sebvant  ©=3246(2)— Contbib- 
UTOBY   Negligence— e:mebgenct. 

In  such  case,  where  plaintiff  was  required 
to  act  in  an  emergency  to  avoid  a  rapidly  ap- 
proaching car,  he  should  not  be  held  responsi- 
ble for  an  error  of  judgment 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Trespass  by  Aken  Kolalsky  against  the 
Delaware  A  Hudson  Company,  to  recover 
damages  for  personal  Injury.  Prom  a  ver- 
dict for  plaintiff  for  $9,000,  and  judgment 
thereon,  defendant  appeals.     Affirmed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, STEWART,  MOSCHZISKER,  and 
FRAZER,  JJ. 

W.  J.  Torrey,  of  Scranton,  and  Wm.  A. 
Schnader  and  John  Lewis  Evans,  both  of 
Philadelphia,  for  appellant  John  J.  Mc- 
Devltt,  Jr.,  of  Philadelphia,  for  appellee. 

FRAZER,  J.  Plaintiff,  a  coal  miner  in 
defendant's  employ,  was  Injured  by  a  fall 
of  rock  from  the  roof  of  a  gangway  as  he 
stepped  from  the  car  track  to  the  side  of  the 
entry  to  avoid  an  approaching  car.  Plain- 
tiff previously  complained  of  the  dangerous 
condition  of  the  mine,  and  at  the  time  of 
the  accident  was  awaiting  the  arrival  of 
props  with  which  to  support  the  roof  at  the 
place  of  the  accident  before  proceeding  with 
his  work.  The  negligence  charged  was  fail- 
ure to  furnish  proper  appliances  and  a  rea- 
sonably safe  place  in  which  to  work.  The 
main  points  of  issue  raised  at  the  trial 
were  whether  another  employ^  named  Tas- 
ker,  to  whom  plaintiff  had  complained  ot  the 
danger,  and  who  had  promised  to  supply  the 
props,  was  defendant's  superintendent  or 
merely  a  mine  foreman  for  whose  negligence 
defendant  would  not  be  responsible,  and,  if 
superintendent,  whether  he  was  negligent 
in  the  performance  of  his  duty  to  provide 
mine  props  after  having  been  notified  of  the 
danger,  and  also  if  plaintiff  was  chargeable 
with  contributory  negligence.  TMfe  trial 
judge  refused  defendant's  motion  for  bind- 
ing instructions  in  its  favor  and  submitted 
the  case  to  the  jury,  and  after  verdict  for 
plaintiff  defendant  moved  for  judgment  non 
obstante  veredicto,  which  motion  was  over- 
ruled, and  from  judgment  entered  on'  the 
verdict  defendant  api>ealed,  assigning  for 
error  the  action  of  the  court  in  refusing  to 
enter  Judgment  non  obstante  veredicto. 


[1 , 2]  Defehdant  first  contends  there  is  a 
lack  of  evidence  to  sustain  the  finding  that 
Tasker  was  supmlntendent  of  the  mine 
Plaintiff  testified  an  employ^  named  Curran 
was  mine  foreman,  occupying  the  foreman's 
office  at  the  mine,  and  that  Tasker  was  gu- 
perlnt^ident  with  an  office  In  the  breaker  to 
whom  all  reports  of  the  men  were  made; 
that  Tasker  employed  and  discharged  work- 
men, and  had  general  charge  of  the  mines 
and  office^  A  witness  for  plaintiff  testified 
he  lived  in  the  community,  and  as  a  member 
of  the  county  poor  board  had  dealings  with 
Tasker  with  refer^ice  to  procuring  employ- 
ment, and  he  had  always  known  Tasker  as 
superintendent.  Tasker  himself  stated  he 
bad  full  charge  of  the  mines  and  breakers 
of  the  Coalbrook  colliery,  as  these  mines 
were  called,  and,  while  he  subsequently  de- 
nied having  charge  of  the  breakers,  admit- 
ted the  only  persons  over  him  in  authority 
were  the  general  superintendent  located  at 
Scranton  at  the  general  offices  of  defendant 
company,  and  the  division  mine  foreman 
having  general  supervision  over  the  interior 
workings  of  the  mines  in  that  division,  which 
included  the  Coalbrook  colliery  and  three 
others  located  within  a  radius  of  eight  or 
nine  miles.  There  was  an  outside  foreman 
named  Carter  In  charge  of  the  breaker  at  the 
Coalbrook  colliery,  who  must  therefore  have 
been  subject  to  Taster's  orders.  Tasker  also 
testified  to  having  an  office  outside  the  mine 
at  the  breaker,  and  in  fact  two  or  three  of- 
fices, and  that  he  was  the  only  person  in 
authority  located  at  the  colliery.  The  out- 
side work  consisted  in  attending  to  breakers, 
office  work,  and  the  transportation  and  prep- 
aration of  coal  for  market.  While  there  was 
a  division  outside  foreman,  he  was  not  locat- 
ed at  the  colliery;  his  authority,  however, 
extended  over  the  entire  division.  There  is 
also  testimony  from  wltnes-ses  produced  hy 
defendant  that  there  were  In  the  neighbor- 
hood of  a  dozen  separate  mines,  or  openinss 
in  connection  with  the  Coalbrook  colliery, 
extending  over  a  radius  of  one  mile,  and  not 
all  connected  underground.  Two  or  thnn- 
of  these  mines  were  in  charge  of  a  person 
termed  an  assistant  certified  foreman,  each 
of  whom  held  a  foreman's  certificate  and 
was  under  the  control  of  Tasker. 

In  view  of  this  testimony  it  cannot  be  said 
as  a  matter  of  law  that  the  evidence  as  a 
whole  was  insufficient  to  submit  to  the  jurr 
on  the  question  whether  Tasker  was  super- 
intendent or  merely  a  mine  foreman.  The 
trial  judge,  following  Hood  v.  Connell  An- 
thracite Mining  Co.,  231  Pa.  »47,  81  Atl.  56, 
charged  that  Tasker's  having  authority  to 
hire  and  discharge  men  and  direct  the  man- 
ner In  which  the  entries  should  be  driven 
and  the  mine  developed  was  not  incousisicnt 
with  his  position  as  mine  foreman,  nor  was 
the  fact  he  was  called  superintendent  suf- 
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clent  to  make  him  one.  Defendant's  rights 
were  thus  safeguarded,  and  the  trial  judge 
eould  not  have  gone  further  without  taking 
the  que&tlon  from  the  jury,  to  whom,  under 
the  evidence,  it  rightfully  belonged.  Wol- 
eutt  V.  Erie  Coal  &  Coke  Co.,  226  Pa.  204, 
75  AU.  197.  While  Tasker  held  a  certificate 
as  mine  foreman,  many  of  his  duties  and 
powers  were  consistent  with  those  of  a  su- 
perintendent, which  article  18  of  the  act  of 
June  2,  1881  (P.  L.  176)  defines  as  a  "person 
who  shall  have,  on  behalf  of  the  owner, 
general  snpervision  of  one  or  more  mines  or 
collieries." 

[3]  Tasker  admitted  having  supervision  of 
the  various  mines  or  openings  cmistltuting 
the  Coalbrook  colliery,  and  as  several  of 
these  were  without  underground  connection, 
being  practically  separate  and  distinct  work- 
ings, placing  them  In  charge  of  a  single  mine 
foreman  and  his  assistants  is  not  a  compli- 
ance with  the  terms  of  the  act  which,  under 
Janosky  v.  Lehigh  Valley  Goal  Co.,  241  Pa. 
190,  88  Atl.  419,  contemplates  a  foreman  in 
each  mine  including  all  underground  work- 
ings and  excavations  connected  below  the 
surface  and  operated  by  one  general  system 
of  haulage  and  ventilation,  but  not  including 
disconnected  and  separate  systems.  While 
the  testimony  as  to  the  extent  of  the  under- 
ground workings  and  their  operation  is  mea- 
cer,  the  fact  that  there  were  disconnected  un- 
derground workings  with  separate  openings, 
all  subject  to  the  supervision  of  Tasker,  was 
evidence  for  the  jury  to  consider  in  deter- 
mining whether  he  was  defendant's  superin- 
tendent, and  as  they  found  he  acted  .in  that 
capacity  It  becomes  unnecessary  to  decide 
whether  the  principles  laid  down  In  the  case 
last  cited  are  controlling  here. 

[4,  5]  The  jury  having  found  that  Tasker 
was  superintendent,  his  negligence  was  also 
for  their  determination.  On  February  13th 
be  took  plaintiff  to  a  part  of  the  mine  and 
marked  out  a  space  15  feet  wide  directing 
Mm  to  excavate  to  the  depth  of  30  feet  for 
the  purpose  of  installing  a  pump  to  remove 
accumulated  water  from  the  mine.  Plaintiff 
testified  that  above  one  corner  of  the  space 
iio  marked  a  rock  projected  some  distance 
into  the  gangway,  and  to  which  he  called 
Tasker's  attention.  The  latter,  after  strik- 
ing the  rock  with  a  pick,  informed  plaintiff 
it  was  "all  right,"  and  directed  him  to  "go 
to  work."  Plaintiff  worked  that  day  with- 
out excavating  near  the  projecting  rock,  and 
subsequently  requested  supports  to  avoid  dan- 
ger, to  which  Tasker  replied  that,  although 
he  saw  no  danger,  props  would  be  provided. 
In  the  meantime  plaintiff  ceased  work,  and 
three  days   later  returned   to  the   mine   to 


learn  if  the  supports  had  arrived.  At  the 
point  In  question'  he  stepped  to  the  aide  of 
the  track  to  permit  a  car  to  pass,  when  the 
rock  complained  of  fell  upon  him,  inflicting 
the  injury  for  which  this  action  was  brought 
to  recover  compensation.  Defendant  con- 
tends that  in  absence  of  evidence  that  the 
test  made  by  Tasker  was  Insuflicient,  or  neg- 
ligently made,  or  that  he  might  readily  have 
discovered  the  danger  by  reasonable  inspec- 
tion, the  mere  falling  of  the  rock  is  not  suf- 
ficient to  warrant  the  inference  of  negligence. 
This  might  be  true  except  for  plaintiff's  no- 
tice to  Tasker  of  the  danger,  and  his  request 
that  props  be  provided.  Under  such  circum- 
stances defendant's  duty  Is  governed  by  the 
express  provision  of  article  11  of  the  act  of 
June  2,  1891  (P.  L.  176),  which  requires  a 
mine  owner,  superintendent,  or  foreman  to 
provide  props  necessary  for  the  safe  mining 
of  coal  and  protection  of  the  lives  of  the 
workmen,  and  makes  failure  to  do  so  negli- 
gence per  se  In  an  fiction  for  damages  for 
injuries  due  to  Insufficient  propping.  Collins 
V.  Northern  Anthracite  Coal  Go.,  241  Pa.  55, 
88  Atl.  75. 

[6]  Neither  can  It  be  said  as  a  matter  of 
law  that  plaintiff  was  aware  of  the  danger 
and  assumed  the  risk  when  he  voluntarily 
stepped  under  the  overhanging  rock.  The 
danger  he  feared  was  the  fall  of  the  rock 
as  a  result  of  working  around  or  near  it. 
There  is  no  evidence  he  had  reason  to  antic- 
ipate the  rock  would  fall  in  absence  of  a  dis- 
turbance of  the  surrounding  coal.  At  the 
time  he  reported  Its  condition  to  Tasker,  the 
latter  Informed  him  there  was  no  danger, 
and  directed  that  he  proceed  with  his  work. 
In  absence  of  evidence  tending  to  show  the 
danger  was  obvious  and  Imminent,  he  was 
justified  In  relying  upon  the  superior  judg- 
ment of  Tasker  and  continuing  his  work  in 
obedience  with  orders,  and  pursuant  to  the 
promise  to  provide  supports.  Protosenie  v. 
Brothers  Valley  Coal  Co.,  251  Pa.  175,  96  Atl. 
476;  Moleskey  v.  South  Fork  Coal  Co.,  247 
Pa.  434,  OS  AU.  485. 

[7]  Furthermore,  plaintiff  was  required  to 
act  in  an  emergency,  and  should  not  be  held 
responsible  for  an  error  of  judgment.  He 
testified  to  there  being  on  the  other  side  of 
the  track  a  wire  carrying  an  electric  current 
Into  the  mines,  that  the  car  was  coming  rap- 
idly, and  he  considered  the  opposite  side  dan- 
gerous. Had  he  chosen  the  side  on  which  the 
wire  was  strung  and  received  injury  in  com- 
ing in  contact  with  It,  well  might  defendant 
argue  he  should  have  chosen  the  opposite 
side  rather  than  running  the  risk  of  obvious 
danger. 

The  Judgment  Is  affirmed. 
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PUBLIC  SERVICE  COMMISSION  v.  BAL- 
TIMORE &  O.  R.  CO. 

(Supreme '  Court   of    Pennsylvania.     Feb.    25, 
1918.) 

1.  Public    Service:   Coioiissions    «=>29  — 
Judgment  ob  Obdeb— Appb:ai^Statutes. 

Under  Act  July  26,  1913  (P.  L.  1427,  art.  6, 
§  21),  requiring  the  Public  Service  Commission 
to  file  answer  to  an  appeal  taken  from  its  action 
in  the  court  of  common  pleas  of  Dauphin  county, 
and  under  Act  June  3,  1915  (P.  L.  783)  §  30, 
giving  any  party  to  the  record  aggrieved  1^  the 
final  judgment  or  order  of  the  Superior  Court 
a  right  to  appeal  to  the  Supreme  Court,  the 
Public  Service  Commission  may  become  a  party 
to  the  record  in  the  Superior  (Jourt  by  filing  an 
answer,  and  may  appeal  from  the  decree  of  that 
court  reversing  its  order. 

2.  Railboads  €=»230— Full  Cbew  Aci^-Vio- 

LA  TIG  N— "  BbAKEM  AN ." 

The  operation  of  a  passenger  train  with  a 
crew  consisting  of  an  eugineman,  a  fireman,  a 
conductor,  a  baggageman,  a  flagman,  and  a  din- 
ing car  conductor,  but  no  "brakdman"  as  re- 
quired by  the  Full  Crew  Act  June  19,  1911  (P. 
L.  1054)  i  5  was  a  violation  of  the  act,  where 
the  dining  car  conductor,  though  he  might  be 
required  by  the  conductor  to  act  as  brakeman, 
did  not,  in  fact,  perform  the  duties  of  a  brake- 
man. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Brake- 
man.] 

Appeal  from  Superior  Court 

Proceeding  by  the  Public  Service  Commis- 
sion of  the  Commonwealth  of  Pennsylvania 
against  Baltimore  &  Ohio  Railroad  Compa- 
ny. From  an  order  of  the  Superior  Court 
reversing  an  order  of  the  Commission,  the 
Commission  appeals.  Order  of  Superior 
Court  reversed  and  order  of  the  Commission 
affirmed. 

Argued  before  BROWN,  C.  J.,  and  MES- 
TRBZAT,  POTTER,  STEWART,  MOSCH- 
ZISKER,  FRAZER  and  WALUNO,  J  J. 

William  N.  Trlnkle,  of  Philadelphia,  and 
Berne  H.  Evans,  of  Harrlsburg,  for  appel- 
lant. W.  B.  Linn  and  H.  B.  Gill,  both  of 
Philadelphia,  for  appellee. 

BROWN,  C.  J.  [1]  Complaint  was  made 
to  the  Public  Service  Commission  that  the 
Baltimore  &  Ohio  Railroad  Company  was  op- 
erating one  of  Its  passenger  trains  over  its 
road  with  a  crew  of  but  five,  in  violation  of 
section  5  of  the  act  of  June  19,  1911  (P.  L. 
1053),  known  as  the  "Full  Crew  Act."  The 
train  consisted  of  an  engine,  one  express  car, 
one  baggage  car,  one  dining  car  and  two  pas- 
senger cars,  two  Pullman  sleeping  cars  and 
one  Pullman  parlor  car  carrying  passengers. 
The  complaint  was  sustained  by  the  com- 
mission. The  railroad  company  appealed  to 
the  Superior  Court,  and  from  its  decree  re- 
versing the  Public  Service  Clomralsslon  and 
dismissing  the  complaint  we  have  this  appeal 
by  the  commission.  Its  right  to  appeal 
seems  to  be  questioned  by  the  appellee.  The 
appellant  bases  its  right  to  appeal  on  section 
30  of  the  act  of  June  3,  1915  (P.  L.  779), 


which  gives  any  party  to  the  record  aggriev- 
ed by  the  final  Judgment,  order,  or  decree 
of  the  Superior  Court,  a  right  to  appeal  to 
this  court  By  the  twenty-first  section  of 
article  6  of  the  act  of  July  26,  1913  (P.  L. 
1374),  it  was  made  the  duty  of  the  Public 
Service  Commission  to  file  an  answer  to  an 
appeal  taken  from  Its  action,  and  the  case 
was  to  be  considered  at  issue  on  the  answer 
In  the  conrt  of  common  pleas  of  Danpbin 
county.  By  fair  Implication  this  provisioo 
extends  to  appeals  which  are  now  taken  di- 
rectly to  the  Superior  Court,  and,  U  so,  the 
Public  Service  Commission  may  be  said  to 
become  a  party  to  the  record  by  the  filing  of 
its  answer.  The  policy  of  the  statute  seems 
to  be  that  it  shall  have  an  opportunity  to 
vindicate  its  own  action  on  an  appeal  from  it. 

[2  ]  It  Is  admitted  that  as  to  five  members 
of  the  crew  which  operated  the  train  in 
question  there  was  compliance  with  the  act  of 
1911,  requiring  Its  crew  to  consist  of  not  less 
that  six.  These  five  were  an  engineman,  a 
fireman,  a  conductor,  a  baggageman  and  a 
flagman.  The  controversy  Is  as  to  the  sixth, 
who,  the  company  contends,  ought  to  be  re- 
garded as  the  brakeman  required  by  tbe 
Full  Crew  Act  Whether  he  ought  to  be  so 
regarded  depends  upon  imdisputed  facts. 
He  was  the  conductor  on  the  dining  car,  and 
his  duties  were  to  assign  the  passengers  en- 
tering it  to  proper  seats,  to  give  each  one 
a  blank  order  for  a  meal,  to  receive  from 
the  waiters  all  moneys  handed  to  them  by 
the  diners,  to  settle  the  checks,  and  to  re- 
turn, through  the  waiters,  any  change  which 
might  .be  coming  to  tbe  passengers.  In 
short,  he  was  the  manager  of  the  dining  car. 
The  evidence  upon  which  the  Superior  Court 
held  that  he  ought  to  be  regarded  as  a 
brakeman  was  that  the  conductor  in  charge 
of  the  train  could  at  any  time  have  called 
upon  him  to  act  in  that  capacity;  in  other 
words,  that  he  might  act  in  tbe  dual  cai>ac- 
ity  of  dining  car  conductor  and  brakeman. 
As  to  this  the  Public  Service  Commission 
ruled: 

"In  order  to  comply  with  the  statute  a  braiie- 
mau  must  be  a  brakeman  all  the  time.  He  may 
not  be  a  brakeman  part  of  the  time  and  a  dining 
car  conductor  part  of  the  time,  and  it  is  obvious 
that  he  cannot  be  both  at  the  same  time." 

As  a  matter  of  fact,  Thurman,  the  dining 
car  conductor,  was  not  performing  any  of 
the  duties  of  a  brakeman  on  the  train.  Its 
conductor,  called  by  the  appellee,  testified 
that  he  was  a  dining  car  conductor  "all  the 
way  through,"  and  was  a  brakeman  only 
when  called  upon  by  him  to  be  one;  but  the 
admission  of  this  witness  at  the  same  time 
was  tliat  he  bad  never  been  so  called.  Tbe 
dining  car  conductor,  also  called  as  a  wit- 
ness by  the  appellee,  testified  that  he  had 
always  performed  only  the  duties  of  sm-h 
a  conductor,  and  did  not  even  know  what 
wages  were  paid  to  a  brakeman.  This, 
without  more,  clearly  shows  a  failure  on  the 
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part  of  tbe  appellee  to  comply  with  the  statp 
ute.  AdmlttlnK  that  tbe  train  conductor 
could  at  any  time  have  called  upon  the  din- 
ing car  conductor  to  act  as  a  brakenian,  that 
he  was  so  quaUfled  to  act,  and  that  It  would 
have  been  his  duty  to  respond  to  tbe  caU  of 
the  train  conductor,  tbe  situation  is  not 
helped.  The  statute  required  that  the  train 
should  have,  as  one  of  its  operating  crew, 
a  brakeman  on  It  aU  the  time  It  was  being 
operated,  his  duty  being  to  assist  in  tbe  safe 
operation  of  It,  and  not  to  supervise  and 
manage  a  dining  room  on  it.  Tbe  statute  Is 
clear  and  controlling,  and  there  Is  not  to  be 
substituted  for  Its  requirement  the  judgment 
of  the  conductor  of  a  train,  or  of  any  one 
else,  as  to  when,  in  its  operation,  there  ought 
to  be  a  brakeman  on  It;  and  yet  this,  in  ef- 
fect, is  the  contention  of  the  appellee,  for  ad- 
mittedly the  dining  car  conductor  was  to  be 
a  brakeman  only  when  called  upon  by  the 
train  conductor  to  act  as  such.  It  may  be 
again  noted  that  the  dining  car  conductor 
never,  at  any  time  acted  in  that  capacity, 
and  the  train  all  the  time  he  was  on  it  was 
therefore  without  a  brakeman.  How,  then, 
can  it  be  said  that  the  appellee  has  complied 
with  the  act  of  1911?  The  wisdom  of  its 
clear  provision  as  to  tbe  size  of  a  crew  is 
not  for  the  courts.  Their  duty  is  confined  to 
enforcing  it  as  a  piece  of  legislation  not 
prohibited  by  the  Constitution.  Pennsyl- 
vania Bailroad  Company  v.  Ewing,  241  Pa. 
581,  88  Atl.  775,  49  L.  R.  A.  (N.  S.)  977,  Ann. 
Cas.  1915B,  157. 

The  order  of  the  Superior  Court  is  revers- 
(kI,  and  that  of  tbe  Public  Service  Commis- 
sion is  affirmed,  all  costs  to  be  paid  by  tbe 
appellee. 


PUBLIC  SERVICE  COMMISSION  v.  PHII/- 
ADELPHIA  &  R.  R.  CO. 

(Supreme  Court  of  Pennsylvania.     Feb.  25, 
1018.) 

Appeal  from  Superior  Conrt. 

Proceeding  by  the  Public  Service  Commission 
of  tlic  Commonwealth  of  Pennsylvania  against 
the  Philadelphia  &  Reading  Railroad  Company. 
Prom  an  order  of  the  Superior  Court  reversing 
an  order  of  the  Commission,  the  Commission  ap- 
peals. Order  of  Superior  Court  reversed  and 
order  of  Public  Service  Commission  aflSrmed. 

Argued  before  BROWN,  C.  .J.,  and  MESTRE- 
ZAT,  POTTER,  STEWART.  MOSCHZIS- 
KER,  FRAZER,  and  WALLING,  JJ. 

William  N.  Trinkle,  of  Philadelphia,  and 
Berne  H.  Evans,  of  Harrisburg,  for  appellant. 
W.  L.  Kinter,  of  Philadelphia,  J.  T.  Brady,  of 
Ilarrisburg,  and  W.  A.  Barkalow,  of  New  York 
City,  for  appellee. 

.  BROWN,  C.  J.  The  question  on  this  appeal 
is  identical  with  that  raised  on  the  appeal  of  the 
Public  Service  Commission  in  the  matter  of  the 
complaint  against  the  Baltimore  &  Ohio  Rail- 
road Co..  January  term,  1017,  No.  100, 
103  Atl.  724 ;  and,  for  tbe  reason  stated  in  the 
opinion  this  day  filed  in  that  case,  the  order  of 
the  Superior  Court  is  reversed,  and  that  of  the 
Public  Service  Commission  is  affirmed,  all  costs 
to  be  paid  by  the  appellee. 


PUBLIC  SERVICE  COMMISSION  v.  CEN- 
TRAL R.  CO.  OF  NEW  JERSEY. 

(Supreme    Court    of    Pennsylvania.      Feb.    25, 
1918.) 

Appeal  from  Superior  Court. 

Proceeding  by  the  Public  Service  Commission 
of  the  Commonwealth  of  Pennsylvania  against 
the  Central  Railroad  Company  of  New  Jersey. 
Prom  an  order  of  the  Superior  Court  reversing 
an  order  of  the  Commission,  the  Commission  ap- 
peals. Order  of  Superior  (^urt  reversed  and 
order  of  Public  Service  (jommission  affirmed. 

Argued  hpfore  BROWN.  C.  J.,  and  MESTRE- 
ZAT,  POTTER,  STEWART,  MOSCHZIS- 
KER,  FRAZER,  and  WALLING,  JJ. 

William  N.  Trinkle,  of  Philadelphia,  and 
Berne  H.  Evans,  of  Harrisburg,  for  appellant. 
W.  L.  Kinter,  of  Philadelphia,  J.  T.  Brady,  of 
Harrisburg,  and  W.  A.  Barkalow,  of  New  York 
City,  for  appellee. 

BROWN*,  G.  J.  The  question  on  this  appeal 
is  identical  with  that  raised  on  the  appeal  of 
Public  Service  Commission  in  the  matter  of  the 
complaint  against  the  Baltimore  &  Ohio  Rail- 
road Co.,  103  Atl.  724,  January  term,  1917,  No. 
190;  and,  for  the  reason  stated  in  the  opinion 
this  day  filed  in  that  case,  the  order  of  the  Su- 
perior Court  is  reversed  and  that  of  the  Public 
Service  Commission  is  affirmed,  all  costs  to  be 
paid  by  the  appellee. 


CROUSE  et  al.  t.  LUBIN. 

(Supreme  Court  of  Pennsylvania,     Feb.  25, 
1918.) 

1.  Bailuent  ®=»1— Automobiix. 

Where  a  daughter  arranged  to  furnish  a  car 
and  chauffeur  for  the  use  of  her  mother,  in  using 
the  car  and  chauffeur  the  mother  was  represent- 
ing the  daughter,  and  was  not  a  bailee  of  the 
car. 

2.  Master  and  Seevant  <S=»301(4)— Mastkb's 
LiABiuTT— Loan  of  Servant. 

A  master  is  not  liable  for  the  acts  of  his 
servant  while  temporarily  in  the  employ  of  an- 
other. 

3.  Mastee  and  Seevant  "gsa.lOl (4)— Keeping 
OP  Automobile— Liability. 

One  who  keeps  an  automobile  for  the  pleas- 
ure and  convenience  of  himself  and  family  is  lia- 
ble for  injury  caused  by  its  negligent  operation 
in  such  use,  and  it  is  immaterial  that  the 
chauffeur  is  furnished  and  paid  for  by  another. 

4.  Master  and  Servant  <8=>301(4)  —  Owner 
OF  Automobile — Liabilitt. 

Where  the  owner  kept  an  automobile  in  the 
garage  of  a  manufacturing  company  of  which 
her  husband  was  president,  and  arranged  that 
the  company  should  furnish  a  chaaffenr  for  the 
car  for  the  use  of  her  mother,  and  at  tbe  moth- 
er's request  the  car  was  sent  in  charge  of  a 
chauffeur  in  the  general  employ  of  the  com- 
pany, he  was  not  then  the  servant  of  the  com- 
pany, and  for  his  negligent  collision  with  an- 
other automobile  the  owner  was  liable. 
3.  Husband  and  Wife  ®=9l02,  221  —  Suit 

Against  Married   Woman  —  Joinder  of 

Husband. 
Under  modern  legislation,  a  married  woman 
is  liable  for  her  torts,  and  may  sue  and  be  sued 
as  a  feme  sole,  and  the  joinder  of  her  husband 
is  not  necessary  or  even  proper. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Trespass  to  recover  damages  for  person- 
al injury  by  Mary  J.  Crouse  and  William  J. 
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Grouse  against  Annie  I^ubtn.  Verdict  for 
plaintiff  Mary  J.  Crouse  for  $2,000  and  for 
plaintiff  William  J.  Crouse  for  $350  and 
Judgment  thereon,  and  defendant  ai^eals. 
Afflnaed.  ' 

Argued  before  MESTREZAT,  POTTER, 
STEWART,  FRAZER,  and  WALLING,  JJ. 

W.  W.  Smithers,  of  Philadelphia,  for  ap- 
pellant. Victor  Frey  and  Augustus  T.  Ash- 
ton,  both  of  Philadelphia,  for  appellees. 

WALLING,  J.  This  is  an  action  by  hus- 
band and  wife  to  recover  damages  for  per- 
sonal injuries  to  the  latter,  resulting  from  a 
collision  of  automobiles.  On  February  28, 
1915,  the  plaintiff  Mary  J.  Crouse  was  riding 
west  on  Somerset  street,  Philadelphia,  in  a 
Ford  car,  with  which  defendant's  Packard 
limousine  collided  at  Twentieth  street,  caus- 
ing plaintiff's  injuries.  The  jury  found  that 
the  accident  resulted  from  the  negligence  of 
the  cliaiiffeur  of  defendant's  car,  and  the 
auestlon  here  is  as  to  the  owner's  liability 
therefor. 

Defendant  resided  with  her  husband  and 
mother  in  Philadelphia;  she  also  Ured  more 
or  less  at  Betzwood  and  at  Atlantic  City. 
She  bad  other  cars  for  her  personal  use, 
and  kept  the  Packard  for  the  use  and  pleas- 
ure of  her  husband  and  mother,  Mrs.  Abram, 
especially  for  the  latter,  who  was  authorized 
to  use  it  whenever  she  desired,  without  lim- 
it. Defendant  had  no  regular  chauffeur 
for  this  car,  but  it  was  kept  at  convenient 
garages  and  sometimes  at  the  garage  of  the 
Lubin  Manufacturing  Company,  of  which 
her  husband  was  the  president.  It  was 
there  on  the  day  above  mentioned,  and,  in 
response  to  the  request  of  defendant's  moth- 
er, the  foreman  of  that  garage  sent  her  the 
car,  as  he  had  done  on  previous  occasions, 
in  cliargc  of  one  George  B.  Day  as  chauffeur. 
The  accident  happened  while  the  car  was 
being  returned  to  the  garage.  Mr.  Day  was 
an  employe  of  said  company,  and  his  com- 
pensation for  driving  this  car  was  paid  by 
it  in  connection  with  his  regular  salary. 
The  accident  happened  on  Sunday,  and  the 
only  service  he  performed  that  day  was  as 
chauffeur  of  this  car.  While  doing  that  he 
was  subject  to  the  direction  and  control  of 
(lefendant's  mother  and  not  of  the  company. 
The  Lubin  Manufacturing  Company  was  not 
engaged  in  any  business  connected  with  au- 
tomobiles, and  seems  to  have  given  this  car 
storage  as  a  matter  of  accommodation. 
Defendant  offered  no  evidence,  and  there 
was  no  controversy,  as  to  the  facts  on  this 
branch  of  the  case.  Defendant  had  never 
directly  employed  Mr.  Day,  and  at  the  time 
of  the  accident  she  was  temporarily  resid- 
ing at  Atlantic  City.  The  trial  judge  in- 
structed the  jury  that  defendant  was  liable 
for  the  acts  of  the  chauffeur,  and  later  en- 
tered judgment  for  plaintiffs  on  the  verdict. 
Defendant  appealed. 

[1, 2]  We  find  no  error  in  the  record.    De- 


fendant made  it  her  business  to  furnish  a 
car  for  the  comfort  and  pleasure  of  her 
mother,  and  a  chauffeur  was  necessary  In 
order  to  obtain  the  benefit  thus  conferr«l. 
The  right  to  have  a  driver  was  implied  in 
the  right  to  use  the  ear.  In  employing  or 
using  Mr.  Day  as  a  chauffeur,  the  mother 
was  acting  within  the  scope  of  her  authorit; 
and  In  reality  representing  the  daughter. 
Mrs.  Abram  was  not  a  bailee  of  the  car. 
Her  jurisdiction  was  limited  to  the  rl?lit  to 
use  It  as  a  member  of  the  family.  A  like 
autihorlty  from  a  father  to  his  daughter 
would  not  render  her  a  bailee  of  the  car, 
for  her  possession  would  he  his  possession. 
Mrs.  Abram  did  not  borrow  or  hire  the  car 
from  defendant. 

The  Lubin  Manufacturing  Company's  serx-- 
ant  drove  the  car  in  question,  but  while  so 
doing  he  was  In  defendant's  car  and  sub- 
ject to  the  direction  and  control  of  its  owner 
or  occupants.  It  was  no  part  of  the  com- 
pany's business  to  take  Mrs.  Abram  out  rid- 
ing, and  Mr.  Day  while  engaged  In  that  worl: 
was  not  prosecuting  its  business,  nor  was  it 
answerable  for  his  default.  A  master  Is  not 
liable  for  the  acts  of  his  servant  while  tem- 
porarily in  the  employ  of  another.  Puhl- 
man  v.  Cab  Co.,  259  Pa.  393,  103  Atl.  21S. 
"The  master  Is  not  liable  for  the  servant's 
acts,  if  at  the  time  of  the  acts  complalmtl 
of  he  has  become  ad  hoc  the  servant  of  an- 
other, and  engaged  in  the  business  of  that 
other,  and  under  his  direction  and  control." 
Berry,  on  the  Law  of  Automobiles  (2d  Ed.i 
p.  689. 

[3,4]  The  same  learned  author,  on  page 
735,  says:' 

"The  rale  is  followed  in  most  of  the  states  in 
which  the  question  has  l>een  decided,  that  one 
who  keeps  an  automobile  for  the  pleasure  and 
convenience  of  himself  and  family,  is  liable  for 
injuries  caused  by  the  negligent  operation  of  the 
machine  while  it  is  being  used  for  the  pleasure 
or  convenience  of  a  member  of  his  family." 

See,  also,  Denison  v.  McNorton,  228  Fed. 
401,  142  C.  C.  A.  631;  Winfrey  v.  Lazarus, 
148  Mo.  App.  388.  128  S.  W.  276;  Birch  v. 
Abercrorabie,  74  Wash.  488,  133  Pac.  1020,  50 
L.  R.  A.  (N.  S.)  59.  Defendant  made  it  an 
element  of  her  business  to  provide  recreation 
and  pleasure  for  her  mother,  and  was  re- 
sponsible for  the  car  while  in  use  for  that 
purpose.  Her  liability  results  from  the  fact 
that  her  car  was  being  used  for  the  purpcise 
she  had  authorized,  and  it  is  not  material 
who  furnished  the  chauffeur.  One  who 
keeps  an  automobile  for  the  benefit  of  bis 
family  is  prima  facie  responsible  for  its 
management  when  in  ordinary  use  for  tbat 
purpose.  See  Moon  v.  Matthews,  227  Pa. 
488,  76  Atl.  219,  29  L.  B.  A.  (N.  S.)  836,  136 
Am.  St.  Rep.  902;  Hazzard  v.  Carstairs,  'M 
Pa.  122,  90  Atl.  556. 

[8]  It  is  sugge-sted  that  Mrs.  Lubin's  hus- 
band should  liave  been  joined  as  a  defend- 
I  ant  But  under  modern  legislation  a  married 
woman  is  liable  for  her  torts,  and  may  sue 
and  be  sued  as  a  feme  solo,  and  the  joinder 
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of  her  husband  is  not  necessary  or  even 
proper.  Gustlne  v.  Westemberger,  224  Pa. 
455.  460,  T3  Atl.  913;  Smith  v.  Machesney  et 
a)..  238  Pa.  S38,  541,  86  Atl.  493. 

The  assignments   of  error   are  overruled, 
and  the  Judgment  Is  affirmed. 


BEAN  V.  CITY  OF  PHILADELPHIA. 

(Supreme  Court  of  Pennsylvania.    Feb.  18, 
1918.) 

1.  Af'UNICtPAI.  COBFOBATIONS  ^=806(3)  —  DE- 
FECTIVE Stbeet  —  Pebsonal  In jitby  — Non- 
suit. 

Where  the  driver  of  a  wagon  fails  to  loolc  at 
tlie  surface  of  the  street  for  two  minutes  before 
driving  into  a  bole  24  inches  wide,  6  inches  long, 
snd  4  or  5  inches  deep,  and  his  view  was  nn- 
obstructed  by  traffic  for  at  least  76  feet,  he  is 
Kuilty  of  contributory  negligence  as  a  matter  of 
law. 

2.  MUWICIPAL  COBFORATIONS  ©S'SITCS)  —  DE- 
FECT IN  Stbeet — Contribtjtobt  NEGLioimcE 
— Presumption  and  Burden  of  Pboof. 

Where  one  is  injured  in  broad  daylight  from 
a  defect  in  a  highway  which  is  easily  observable, 
a  presumption  of  contributory  negligence  arises, 
and  the  burden  is  on  him  to  show  conditions  out- 
side himself  that  prevented  him  from  seeing  the 
defect,  or  which  would  excuse  his  failure  to  ob- 
serve it. 

Appeal  from  Court  of  Common  Pleas, 
Phlladelpbla  County. 

Trespass  for  personal  Injury  by  Daniel 
Bean  against  the  City  of  Philadelphia. 
From  a  Judgment  refusing  to  take  off  a  com- 
pulsory nonsuit,  plaintiff  appeals.    Affirmed. 

Argued  before  BROWN,  C.  J.,  and 
STEWART,  MOSCHZISKER,  FRAZER,  and 
WALLING,  JJ. 

Harry  Goodfrlend,  of  Philadelphia,  for  ap- 
pellant. Hugh  McAnany,  Jr.,  and  Michael 
J.  McEnery,  Asst.  City  Solicitors,  and  John 
P.  Connelly,  City  Solicitor,  all  of  Philadel- 
phia, for  appellee. 

MOSCHZISKER,  J.  [1]  Plaintiff  sued  in 
trespass  to  recover  for  personal  injuries  al- 
leged to  be  due  to  the  negligence  of  defend- 
ant In  falling  to  keep  in  proper  repair  a 
street  upon  which  the  former  was  driving. 
The  trial  Judge  entered  a  nonsuit,  the  court 
In  banc  refused  to  remove  It,  and  plaintiff 
has  appealed. 

The  accident  happened  April  10,  1916,  at 
about  9  a.  m.,  on  Germautown  avenue  just 
l)eIow  Stenton  avenue.  Germautown  avenue 
at  that  point  Is  occupied  by  two  car  tracks, 
one  to  the  east  for  north-bound  trolley  cars, 
and  the  other  to  the  west  for  south-bound 
cars.  The  plaintiff  was  driving  a  horse,  at- 
tached to  a  delivery  wagon,  northward  in 
the  east  track,  at  a  walk.  Just  south  of 
Stenton  avenue,  he'  attempted  to  turn  from 
the  track,  to  the  right,  and  the  front  left 
wheel  of  the  ■  wagon  dropped  into  a  hole 
ationt  24  Inches  long,  6  incites  wide,  and  4 
or  5  inches  deep,  which  was  easily  observa- 
ble. 


Plaintiff  testified,  in  a  most  general  way, 
that  he  did  not  see  the  hole  because  his  at- 
tention was  attracted  to  traffic  on  the  street 
and  pedestrians  at  the  crossing.  On  cross- 
examination,  however,  he  was  brought  down 
to  particulars,  and  either  admitted  or  stated 
fects  which  made  it  plain  that  neither  the 
traffic  nor  the  pedestrians  Intercepted  his 
view  of  the  hole,  as  he  approached  It,  for 
76  feet  or  more;  further,  that  he  had  not 
looked  at  the  surface  of  the  roadway  for  at 
least  two  minutes  before  the  accident. 

[2]  When  a  person  is  Injured  in  broad  day- 
ll^t  by  a  defect  In  the  highway  which  Is 
easily  observable,  a  presumption  of  contrib- 
utory negligence  arises,  and  the  burden  is 
upon  the  plaintiff  to  show  conditions  outside 
himself  that  prevented  him  from  seeing  the 
defect,  or  which  would  excuse  his  failure  to 
observe  It.  Lerner  v.  Philadelphia,  221  Pa. 
294,  70  AtL  756,  21  L.  R.  A.  (N.  S.)  614;  and 
opinion  by  Rice,  P.  J.,  In  Graham  v.  Phila- 
delphia, 19  Pa.  Super.  Gt  292,  295.  The 
present  plaintiff  did  not  overcome  this  pre- 
sumption ;  on  the  contrary,  he  showed  by  his 
own  testimony  that  he  was  negligent. 

The  assignments  of  error  are  overruled, 
and  the  judgment  Is  affirmed. 


MILLER  et  al.  v.  BOWER. 

(Supreme    Court    of   Pennsylvania.      Feb.    25. 

1918.) 

1.  Wills  «=>578(1)— Intention  of  Testator 
—After-Acquired  Property. 

It  is  absolutely  necessary  in  order  that  a 
will  may  be  construed  as  operating  upon  sub- 
sequently acquired  real  estate  that  an  intent 
that  it  shall  so  operate  shall  affirmatively  ap- 
pear in  the  will  itself. 

2.  Wills  <S=>57S(4)  —  After- Acquired  Real 
Estate— Statute— "General  Devise." 

Under  Act  April  8,  1833  (P.  L.  250)  f  10. 
providing  that  the  real  estate  acquired  by  a 
testator  after  making  his  will  shall  pass  by  a 
general  devise,  unless  a  contrary  intention  is 
manifest  on  the  face  of  the  will,  the  words  "gen- 
eral devise,"  when  they  occur  in  a  will,  import 
an  express  intent  on  the  part  of  the  testator  to 
dispose  of  after-acquired  real  estate,  and  mean 
a  testamentary  disposition  of  real  estate  with- 
out qualification  as  to  tenure. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  General  Devise.] 

3.  Wills  «=»578(5)—CoNSTBUOnoN  — After- 
Acquired  Property. 

The  will  of  a  testatrix,  owning  no  real  es- 
tate, gave  to  her  sister  the  interest  on  certain 
mortgages  during  her  life,  and  on  her  death 
gave  the  mortgages,  money  and  personal  prop- 
erty to  another  sister,  and,  subsequent  to  the 
will,  testatrix  converted  her  mortgages  and 
purchased  certain  real  estate  of  which  she  died 
seised.  Held,  that  the  will  contained  no  gen- 
eral devise,  under  Act  April  8,  1833  (P.  L. 
250)  §  10,  and  was  insufficient  to  pass  title  to 
the  after-acquired  real  estate. 

4.  Wills    «=»406— Construction— "Devise." 

The  word  "devise,"  correctly  used,  applies 
only  when  land  is  the  subject  of  the  testamen- 
tary disposition,  but  in  its  popular  meaning 
it  includes  every  species  of  property,  and  this 
wider  meaning  is  allowed  when  it  is  made  clear 
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that  it  was  in  that  sense  the  testator  employ- 
ed it 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Devise.] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Bill  in  equity  for  partition  of  real  estate 
by  Paul  W.  Miller  and  others  against  Mary 
Louisa  Miller  Bower.  From  a  decree  dismiss- 
ing the  bill,  plaintiffs  appeal.  Reversed,  and 
ordered  that  the  petition  be  reinstated  with 
procedendo. 

Argued  before  MESTRBZAT,  POTTER, 
STEWART,   FRAZER   and  WALLING,  JJ. 

O.  Albert  Smyth,  John  E.  Gensemer,  and 
Edwin  S.  Ward,  all  of  Philadelphia,  for  ap- 
l>ellant8.  Fletcher  W.  Stites  and  Charles  H. 
Edmunds,  both  of  Philadelphia,  for  appellee. 

STEWART,  J.  When  the  wiU  which  Is  the 
subject  of  the  present  controversy  was  exe- 
cuted April  25,  1904,  the  testatrix,  Matilda 
Miller,  a  single  woman,  owned  no  real  estate 
whatever,  but  was  possessed  of  considerable 
personal  property,  mainly  mortgages,  which 
she  estimated  In  her  will  to  be  of  the  value 
of  at  least  $5,000,  but  which,  according  to 
statement  accompanying  and  proved  as  part 
of  the  will,  seems  to  have  amoiunted  to  up- 
wards of  $7,000,  a  deposit  in  bank  of  unde- 
fined amount,  and  some  personal  belongings. 
It  will  help  to  a  better  understanding  of  the 
dispute  were  we  here  to  reproduce  the  will. 
It  reads: 

"My  last  will  and  wishes  are  after  my  debts 
&  funeral  expenses  are  paid  my  brother  Louis 
Miller  [deceased]  heirs  receive  five  dollars  my 
brother  John  C.  Miller  or  heirs  receive  five 
dollars.  I  jdve  this  amount  knowing  that  both 
Ix)uis  &  John  C.  Miller  &  their  families  have 
full  and  plenty  and  not  in  want  To  my  sister 
Mary  Louisa  Miller  Bower  as  soon  as  possible 
after  my  death  two  thousand  dollars.  To  my 
sister  Amelia  Miller  the  interest  of  mortgages 
as  long  as  she  lives  the  mortgages  will  amount 
to  at  least  five  thousand  and  the  interest  clear 
of  taxes  will  bo  nearly  two  hundred  and  fifty 
dollars  and  she  is  to  have  the  interest  when 
due  on  mortgages  and  not  to  wait  yeariy  for 
the  money  and  she  may  collect  the  interest  her- 
self to  save  the  expense  of  a  collector  and  after 
the  death  of  my  sister  Amelia  Miller  all  my 
mortgages  and  money  and  personal  property 
are  to  he  given  to  my  sister  Mary  Louisa  Mil- 
ler Bower  for  herself  and  two  children  Louisa 
Miller  Bower  and  Matilda  Miller  Bower  to  in- 
vest as  she  thinks  best  for  herself  &  two  chil- 
dren above  named  should  Amelia  Miller  outlive 
them  all  then,  she  is  to  have  all.  should  there 
be  any  trouble  with  the  party  holdiiig  the  mort- 
gages they  can  he  invested  to  better  advantage 
both  Mary  Louisa  Miller  Bower  &  Amelia 
Miller  can  together  make  the  investment  but 
the  amount  must  be  invested  to  be  held  for 
Maiy  Louisa  Bower  and  her  two  children 
Louise  Matilda  Miller  Bower.  Matilda  Miller. 
"[Signed]    Matilda  Miller." 

Subsequent  to  the  execution  of  the  will 
the  testatrix  converted  all  her  mortgages, 
except  one  for  $1,000,  and  applied  the  money 
realized  therefrom  in  the  purchase  of  certain 
purparts  of  real  estate  of  which  she  died 
seised  November  25,  1908.  Amelia  Miller, 
sister  of  testatrix,  and  legatee  under  ber  will, 


died  May  5, 1913,  leaving  a  will  by  the  terms 
of  which  her  entire  residuary  estate  was  giv- 
en In  equal  shares  to  the  appellants  herein. 
Holding  to  the  view  that  the  change  In  the 
property  bequeathed  under  the  will  of  Matil- 
da Miller  from  mortgages  to  real  estate  pre- 
vented the  operation  of  the  provisions  of  the 
will,  and  that  as  to  the  real  estate  with  which 
testatrix  died  seised  she  died  Intestate,  tlie 
appellants,  as  heirs  of  law  of  Matilda  Miller 
and  devisees  as  well  of  a  deceased  beir  (Amel- 
ia), filed  their  bill  on  the  equity  side  of  the 
court  below  January  3,  1916,  praying  for  a 
partition  and  division  of  the  real  estate  of 
which  the  testatrix  had  died  seised,  and 
which,  since  the  death  of  the  testatrix,  had 
been  under  the  management  of  the  defendant, 
Mary  Louisa  Miller  Bower,  sister  and  legatee 
as  well  of  the  testatrix,  and  an  accounting  by 
her  of  the  rents  received  from  the  real  es- 
tate. In  her  answer  the  respondent,  Mrs. 
Bower  admits  the  material  facts  averred  ia 
the  bill,  but  asserts  her  right  notwithstand- 
ing, under  the  will  of  testatrix,  her  sister 
Amelia  to  whom  was  given  a  life  Interest 
in  the  mortgages,  having  died  to  the  whole 
and  exclusive  enjoyment  of  the  real  estate 
in  fee  simple  of  which  testatrix  had  died 
seised.  There  was  entire  agreement  as 
to  facts,  and  the  question  dividing  the  par- 
ties was  resolved  into  a  pure  question  of 
law  arising  out  of  the  construction  of  the 
will  of  Matilda  Miller.  The  lower  court 
upon  a  review  of  the  case  reached  the  con- 
clusion tliat  th^  testatrix  by  ber  will  ot 
April  25,  1894,  intended  to  and  did  dispoi« 
of  her  entire  estate ;  that  by  use  of  the  words 
"mortgages,  money  and  personal  property," 
In  connection  with  the  other  language  con- 
tained in  the  wUl,  she  intended  to  pass  title 
of  property  of  any  nature  or  kind  whatever 
which  she  owned  or  in  which  she  had  an  in- 
terest at  the  time  of  her  death;  that  there 
was  no'  Intestacy ;  but  that  the  real  estate  of 
which  Matilda  Miller  was  seised  at  the  time 
of  her  death  passed  to  the  defendant  and  her 
two  children,  subject  to  the  estate  therein  o£ 
the  sister  Amelia,  now  deceased.  From  the 
decree  so  entered  we  have  this  appeaL 

[1]  The  question  raised  is  a  very  narrow 
one,  whether  the  will  of  this  testatrix  ope^ 
ates  upon  the  real  estate  acquired  by  her 
subsequent  to  its  execution.  The  single  ques- 
tion it  presents  Is:  What  was  testatrix's  in- 
tention with  respect  to  this  after-acquired 
land  of  which  she  died  seised,  as  expressed 
in  her  will?  If  no  intention  with  respect  to 
its  disposition  can  be  gathered  therefrom, 
then  it  necessarily  results  that  as  to  it  she 
died  intestate,  and  such  property  descended 
to  her  heirs  at  law,  including  these  appel- 
lants who  would  then  have  standing  to  de- 
mand partition  of  the  property.  It  is  abso- 
lutely necessary  in  order  that  the  will  miy 
be  construed  as  operating  upon  subsequently 
acquired  real  estate  that  an  intent  on  part 
of  the  testatrix  that  it  should  so  operate 
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sluU  afiSrmatlTely  appear  In  the  "will  Itself. 
To  hold  otherwise  would  be  to  give  to  the 
will,  in  Itself  considered,  operative  elements 
which  were  not  In  It  before ;  and  when  parol 
evidence  is  Introduced  to  make  appear  an  in- 
tent, not  expressed,  the  value  of  such  parol 
evidence  is  Just  what  It  would  be  in  an  ef- 
fort to  convey  real  estate  by  the  same 
method. 

[2, 3]  The  time  was  when  after-acquired 
real  estate  was  not  and  could  not  be  made 
the  subject  of  testamentary  disposition  with- 
out a  subsequent  republication  of  the  will. 
Girard  v.  PhUadelphia,  4  Rawle,  323,  26 
Am.  Dec.  145.  The  act  of  AprU  8,  1888  (P. 
L.  2aO)  followed  close  upon  this  decision. 
By  the  tenth  section  of  this  act  It  is  pro- 
vided: 

"That  the  real  estate  acquired  by  a  testator 
after  making  liis  will,  shall  pass  by  a  general 
devise,  unless  a  contrary  intention  be  mani- 
fest on  the  face  of  the  will." 

To  this  day  that  remains  the  law,  though 
it  may  now  receive  a  wider  application  than 
was  foreseen  as  likely  to  result.  One  effect 
of  it  is  to  give  the  words  "general  devise," 
when  they  occur  in  a  will,  the  Import  and 
significance  of  an  express  Intent  on  the  part 
of  the  testator  to  dispose  of  after-acquired 
real  estate. 

[♦]  By  "general  devise"  is  to  be  understood 
a  testamentary  disposition  of  real  estate 
without  qualification  as  to  tenure.  Evidently 
the  applicability  of  the  act  in  any  given  case 
depends  on  whether  the  will  under  consider- 
ation contains  a  general  devise  of  land.  If 
it  does,  and  no  contrary  Intent  appears,  aft- 
er-acquired real  estate  is  included  In  the  de- 
vise. Applying  this  test  to  the  will  of  the 
testatrix,  does  it  contain  any  general  devise 
of  land?  Strictly  speaking.  It  contains  no 
dev4.se  at  all,  for  the  word  "devise,"  correct- 
ly used,  applies  only  when  land  Is  the  sub- 
ject of  the  testamentary  disposition;  but  It 
has  a  popular  meaning  which  Includes  every 
species  of  property,  and  this  wider  meaning 
la  allowed  when  it  is  made  clear  that  it  was 
in  that  sense  the  testator  employed  it  The 
will  in  question  was  written  by  the  testatrix 
herself,  and  bears  sufficient  evidence  that  the 
writer  was  uninformed  as  to  the  distinction 
the  law  makes  between  the  words  "devise" 
and  "bequeath."  The  law  allows  it  to  be 
only  fair  in  such  case  to  reject  the  construc- 
tion that  would,  for  no  other  reason  than  the 
use  of  technically  Inexact  words,  restrict 
the  testamentary  disposition  to  less  than  was 
intended.  I'assing  this  point,  however,  and 
assuming  that  by  the  word  "bequeath"  where 
it  occurs  in  the  will  the  testatrix  meant  "de- 
vise"— and  there  is  much  in  the  circumstance 
attending  the  making  of  the  will  and  the  will 
Itself  to  support  this  view— is  any  general 
devise  within  the  meaning  of  the  act  to  be 
found  In  the  testatrix's  will?  It  Is  unques- 
tionably true  that,  confining  the  operation 
of  this  will  to  the  purely  personal  estate 
with  which  It  exclusively  deals,  It  is  abso- 


lutely free  from  any  ambiguity,  and  admit- 
tedly disposes  of  all  the  estate  the  testatrix 
then  owned.  What  justUying  pretext  can 
there  be  under  such  conditions  for  deriving 
from  it  an  implied  Intention  to  dispose  there- 
by of  subsequently  acquired  real  estate?  A 
case  very  much  In  point,  though  arising  In 
an  altogether  different  proceeding  is  Appeal 
of  Price  et  al.,  169  Pa.  294,  300,  32  Atl.  455, 
456.  We  quote  from  the  opinion  as  delivered 
by  McCoUum,  J.: 

"We  think  the  writing  to  which  tliis  conten- 
tion relates  does  not  comprehend  the  disposi- 
tion of  the  after-Bcgnired  real  estate,  and  that, 
as  before  stated,  the  directions  in  it  refer  ex- 
clusively to  the  distribution  or  division  of  the 
writer's  personal  effects.  The  presumption 
that  he  did  not  intend  to  die  intestate  as  to 
any  portion  of  his  property  cannot  prevail 
against  the  clear  import  of  the  paper  he  pre- 
pared as  expressive  of  his  purpose  regarding 
the  disposition  at  bis  death  of  the  effects  he 
might  leave.  We  discover  nothing  in  it  whidi 
deprives  his  only  heir  of  her  right  under  the 
intestate  laws  in  the  real  estate  of  which  he 
died  seised." 

It  only  remains  to  point  out  a  feature  in 
the  case  of  Jacobs'  Estate,  140  Pa.  268,  21 
AU.  318,  11  L.  R.  A.  767,  23  Am.  St  Rep.  230, 
a  case  much  relied  upon  by  the  appellee, 
which  distinguishes  It  from  the  present  one. 
In  that  case  there  were  two  funds  for  dis- 
tribution, one  arising  out  of  the  sale  of  per- 
sonalty, and  one  from  the  sale  of  after-ac- 
quired realty.  The  testator's  will,  after  giv- 
ing several  pecuniary  legacies  and  one  or 
more  specific,  disposed  of  the  residue  of  the 
estate  in  the  following  manner:  , 

"The  remainder  and  residue  of  my  money  I 
give  and  bequeath  to  the  Hospital  of  tiie  Prot- 
estant Church  in  Philadelpliia." 

The  will  was  silent  as  to  any  real  estate, 
for  the  reason,  as  stated  in  the  opinion,  that 
when  the  will  was  executed  testatrix  owned 
none ;  what  she  had  at  the  time  of  her  death 
had  been  acquired  subsequent  to  the  date  of 
the  will.  The  heirs  claimed  the  fund  arising 
from  the  sale  of  the  real  estate  upon  the 
ground  that  as  to  it  testatrix  had  died  in- 
testate. The  court  held  that  the  word  "mon- 
ey," as  there  used  by  the  testatrix  in  the 
residuary  clause  of  the  will,  was  the  equiva- 
lent of  the  word  "property,"  and  that  the 
testatrix  employed  It  as  indicating  property 
of  every  description.  Under  this  construc- 
tion it  may  be  that  the  residuary  gift  there 
was  the  equivalent  of  a  "general  devise," 
wlkich,  as  we  have  seen,  would  meet  all  the 
requirements  as  to  evidence  of  the  intention 
to  devise  subsequently  acquired  land;  but 
this  case  does  not  so  decide,  nor  do  we  know 
of  any  that  does.  The  case  Is  inapplicable 
here,  because  of  the  fact  that  there  the  court 
derived  from  the  language  of  the  will  an  in- 
tent to  dispose  of  after-acquired  realty,  while 
here  It  is  impossible  to  reach  a  like  conclu- 
sion regard  being  had  solely  to  the  written 
will. 

It  follows  that  the  decree  must  be  revers- 
ed.   It  is  now  so  ordered,  and  it  is  further 
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ordered  that  the  petition  of  tbe  appellant  for 
partition  of  the  real  estate  be  reinstated 
with  procedendo. 


SGIBR  ot  aL  v.  PHILADBLPHIA  &  R.  RT. 
CO. 

(Supreme  Court  of  Pennsylrania.     Feb.  25, 
1918.) 
1.  RAiutoADB  €=»348(3)— Pebbonai,  Injuries 
—Control  of  Appliances. 
Where  a  railroad  appliance,  such  as  a  safe- 
ty gate,  maintained  to  protect  the  public,  is  in 
its  proper   place  and   performing   its   intended 
function,  it  is  prima  facie  evidence  that  it  la  un- 
der the  raUroad'a  control, 
a.  Railroads   «=9307(6)  —  Pibsonal  Injury 
—Safety  Gatek 
A   railroad   must   exercise   reasonable   care 
in  operating  safety  gates  so  as  to  protect  trav- 
elers on  the  highway  from   the  cars  and   the 
gates. 

3.  Railroads  €=>350(5)— Injury  from  Safe- 
ty Gate— Negligence— -Question  fob  Jury. 
In  an  action  for  personal  injury  to  a  pas- 
senger in  an  automobile  about  to  cross  defend- 
ant's   tracks   when    struck   by    a    safety    gate, 
which  descended  upon  the  automobile,  held  on 
the  evidence  that  defendant's  negligent  opera- 
tion of  the  gates  was  a  question  for  the  jury. 
'  i.  Railboads  «=»346(3)— Pebsonai.  Injury- 
Res  Ipsa  Loquitur. 
Tbe  mere  happening  of  an  accident,  such 
n's  injury  to  a  passenger  in  an  automobile  from 
the  lowering  of  safety  gates  at  a  crossing,  did 
not  raise  a  presumption  of  negligence. 
5.  Neolxoence    «=>134(2)  —  Ciboumstantiai. 
Evidence. 
Negligence  may   be  established   by  circum- 
stantial evidence. 

C.  Railroads  «=>3.50(18)  —  Crossing  Acoi- 
DB.'iT — Contributory  Nbolioence. 
In  an  action  for  personal  injury  to  a  pas- 
senger in  an  automobile  struck  by  a  falling 
safety  gate  at  a  crossing,  held,  on  the  evidence, 
tliat  plaintiff  was  not  guilty  of  contributory 
negligence  as  matter  of  law. 

7.  Appeal  and  Error  «=>977(1)— Review- 
Discretion  OF  Trial  Courts-Application 
FOB  New  Trial. 

The  Supreme  Court  cannot  review  the  trial 
court's  action  upon  an  application  for  a  new 
trial,  except  in  case  of  a  manifest  abuse  of  dis- 
cretion. 

8.  Trial  e=»224— Written  Charge. 

Where  no  request  was  made  that  the  court's 
charge  be  reduced  to  writing  and  filed  of  record, 
no  error  can  be  assigned  thereto. 

9.  Trial  «=»27()— Exception  to  Charge. 

Under  Act  May  11,  1911  (P.  L.  279)  |  2, 
providing  that  exceptions  may  be  taken  without 
allowance  by  the  trial  judge  to  any  part  of  the 
charge  or  to  answers  to  points  for  any  reason 
alleged  in  the  hearing  of  the  court  before  the 
jury  retires,  it  was  not  error  to  refuse  a  gen- 
eral exception  to  tbe  charge,  not  alleging  any 
reason  therefor. 

10.  Triai.  €=»257— Request  for  Charges. 
Under  Act  March  24,  1877  (P.  L.  38;    3 

Stewart's  Purdon's  Disj.  p.  3357),  and  Phila- 
delphia Court  Rule  139,  requiring  that  the 
points  for  charge  be  handed  to  the  court  before 
tbe  close  of  the  argument,  additional  points, 
presented  while  the  trial  judge  was  proceeding 
to  charge  the  jury,  were  properly  excluded  be- 
cause not  presented  in  time. 

Appeal    from    Court    of    Common    Pleas, 
Philadelphia   County. 


Trespass  by  .innle  J.  Sgier  and  Martin  J. 
Sgier  against  the  Philadelphia  &  Reading 
Railway  Company,  to  recover  damages  for 
personal  Injury.  Verdict  for  plaintiff,  Anuie 
J.  Sgier  for  $7,500  and  for  plaintiff  Martin  J. 
Sgier  for  $3,500  and  judgment  tbereon.  and 
defendant  appeals.     Afflrnied. 

Argued  before  MESTREZAT,  POTTER. 
STEWART,  FRAZER,  and  WAITING.  M. 

Wm.  Clarke  Mason,  of  Philadelphia,  for 
appellant.  Thomas  James  Meagher,  of  Phil- 
adelphia, for  appellees. 

WALLING,  J.  On  November  7,  1915.  the 
plaintiff,  Mrs.  Sgier,  was  a  passenger  in  a 
Ford  touring  car  going  from  Brooklyn,  N.  Y.. 
to  Philadelphia.  Tbe  car  was  owned  and 
driven  by  her  uncle,  Martin  F.  Brady.  She 
sat  with  him,  while  Mrs.  Brady  and  another 
lady  occupied  the  rear  seat.  They  were  trav- 
eling on  the  Lincoln  Highway,  In  Bucks 
county,  going  In  a  northerly  direction,  when 
they  came  to  a  four-track  grade  crossing  of 
defendant's  railway,  at  Glen  Lake.  The 
gates  on  both  sides  were  up,  and,  just  before 
reaching  the  first  or  south  gate,  they  stopped 
to  look  and  listen,  and,  finding  the  tracks 
apparently  clear,  started  forward.  When 
approaching  the  north  gate  It  came  down 
suddenly  so  that  the  iron  bar  suspended  at 
the  end  thereof  broke  through  the  top  of  the 
car  and  inflicted  serious  injuries  upon  Mrs. 
Sgier.  Mr.  Brady  testified  that  he  saw  a 
man  in  the  watchhouse,  which  stood  near 
where  they  came  to  the  crossing ;  but,  so  f^r 
as  appears,  no  one  saw  hiro  operate  the  gate. 
However,  when  it  came  down  a  bell  was 
rung  and  a  train  was  approaching  within 
200  or  300  feet.  Defendant  submitted  uo 
evidence,  but  asked  the  court  to  direct  a  ver- 
dict in  its  favor,  which  was  declined,  and 
the  jury  found  for  plaintiffs.  This  appeal 
is  by  defendant  from  the  judgment  entered 
thereon. 

[1]  The  case  was  for  the  jury.  While 
there  was  no  direct  evidence  that  the  gate  in 
question  was  lowered  by  an  employ^  of  de- 
fendant, the  circumstances  warranted  tliat 
conclusion.  The  gates  were  there  to  be  op- 
erated on  the  approach  of  trains,  and  one 
was  then  coming  and  a  bell  ringing.  A  man 
had  just  been  seen  in  the  gatehouse,  and.  so 
far  as  appears,  the  gates  do  not  operate  au- 
tomatically. Where  a  railroad  appliance  is 
in  its  proper  place  and  performing  its  in- 
tended function,  it  is  prima  facie  evidence 
that  It  is  under  the  control  of  the  oompauy, 
and  this  applies  as  well  to  a  safety  gate  as 
to  a  locomotive.  The  purpose  of  the  gate  Is 
to  protect  the  public,  by  moving  downward 
and  upward ;  and  the  presumption  is  that 
such  movements  are  under  the  control  of  the 
railroad  company,  and  there  is  no  evidence 
here  to  the  contrary.     It  bears  no  analogy 
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to  the  accidental  fall  of  a  trolley  pole  or  of 
an  electric  wire. 

[2, 3]  Under  the  circumstances,  the  ques- 
tion as  to  the  negligent  operation  of  the 
gates  was  for  the  Jury.  It  is  the  duty  of  a 
railroad  company  to  exercise  reasonable  care 
in  operating  safety  gates  so  as  to  protect  the 
traveler  on  the  highway  from  the  cars  and 
from  the  gates.  Thompson  on  Negligence, 
Tol.  2,  S  1533.  The  rule  as  to  the  operation 
of  safety  gates  Is  illustrated  In  Hudson  t. 
L«hlgh  Valley  R.  R.  Co.,  64  Pa.  Super.  Ot 
107,  110,  where  it  Is  stated  in  the  opinion  by 
Judge  Henderson: 

"It  was  manifestly  his  [the  gate  Iceeper's]  du- 
ty to  lower  the  gates  with  due  regard  to  the 
safety  of  persons  who  might  bo  on  the  street  or 
the  sidewalk:  and  when,  as  in  this  instance,  it 
was  known  that  a  traveler  was  approaching  the 
gate,  the  full  duty  of  the  watchman  was  not  per- 
formed when  he  lowered  it  without  observing 
whether  it  was  about  to  fall  on  a  passer-by. 
The  drop  of  the  gate  could  easily  have  been 
arrested,  and  it  was  a  question  for  the  jury 
under  the  evidence  whether  the  watchman  ex- 
ercised such  care  as  the  situation  demanded." 

[4,  S]  The  gates  should  be  operated  with 
due  regard  to  the  safety  of  those  crossing  the 
tracks  as  well  as  of  those  about  to  enter 
thereon.  It  was  not  tbe  lowering  of  the 
gates,  but  the  manner  in  which  it  was  done, 
that  tended  to  show  negligence.  The  accident 
happened  at  noon.  Plaintiffs  automobile  had 
Just  passed  the  gatehouse  and  must  have  been 
in  full  view  of  the  gatekeeper.  If  he  failed 
to  see  it.  It  was  evidence  of  negligence,  as  it 
al.so  was  If  he  saw  the  automobile  and  drc^ 
pc<l  the  gate  upon  It.  The  violence  and  ra- 
pidity with  which  the  gate  was  lowered,  and 
the  fact  that  It  struck  the  top  of  the  automo- 
bile near  the  front,  were  also  matters  for  the 
jury.  \^hlle  the  mere  happening  of  the  ac- 
cident did  not  raise  a  presumption  of  negll. 
sence,  the  circumstances  shown  were  such 
as  to  make  that  n  question  of  fact.  Negli- 
gence may  be  established  by  circumstantial 
evidence.  Dougherty  v.  Philadelphia  Rapid 
Transit  Co.,  257  Pa.  118,  101  Atl.  344 ;  Janock 
V.  B.  &  O.  R.  B.  Co.,  252  Pa.  199,  97  Atl.  205. 

(8]  The  undisputed  evidence  Is  that  before 
entering  upon  the  crossing  the  automobile 
stopped,  and  the  driver  and  plainttCF  looked 
and  listened  for  approaching  trains;  then, 
the  gates  being  up,  they  went  forwa^  and 
the  north  gate  did  not  start  downward  until 
they  were  nearly  under  It.  So  there  Is  noth- 
ing in  the  case  to  convict  Mrs.  Sgier  of  con- 
tributory negligence,  certainly  nothing  that 
the  court  could  declare  to  be  such. 

(7,  t]  We  cannot  review  the  action  of  the 
trial  court  In  passing  upon  an  application  for 
new  trial  except  In  case  of  manifest  abuse  of 
discretion,  which  is  not  shown  here.  So  far 
as  appears,  no  request  was  made  that  the 
charge  of  the  court  be  reduced  to  writing  and 
filed  of  record ;  hence  error  cannot  be  as- 
signed thereto.  Lindsay  v.  Dutton,  227  Pa. 
208,  75  Atl.  1096;  Foley  v.  Philadelphia  R.  T. 


Co.,  240  Pa.  169,  87  Atl.  289;  Slkorski  t. 
Philadelphia  &  Reading  Ry.  Co.,  103  Atl.  618 ; 
Curtis  V.  Winston,  186  Pa.  492,  40  Atl.  786. 
Even  if  properly  before  us,  we  find  -nothing 
in  the  charge  that  would  Justify  a  reversal. 

[•]  Before  the  Jury  retired,  defendant's 
counsel  asked  for  a  general  exception  to  the 
court's  charge,  but  refused  to  allege  any  rea- 
son therefor,  and  the  court  declined  to  grant 
such  exception.  After  careful  examination 
we  are  clearly  of  the  opinion  that  the  court 
did  not  err  In  so  doing.  Section  2  of  the  act 
of  May  11,  1911  (P.  h.  279),  provides,  inter 
alia: 

"Exceptions  may  be  taken,  without  allow- 
ance by  the  trial  judge,  to  any  part  or  all  of 
the  charge,  or  to  the  answers  to  points,  for  any 
reason  t£at  may  be  alleged  regarding  the  same 
in  the  bearing  of  the  court,  before  the  jury 
retires  to  consider  its  verdict." 

The  manifest  purpose  of  requiring  that  the 
reason  be  stated  in  the  hearing  of  the  court 
Is  to  give  the  latter  an  (^portunlty  to  correct 
errors,  if  any,  and  avoid  a  mistrlaL  While 
the  Judge  may  grant  a  general  exception  to 
the  charge,  he  is  not  required  to  do  so  unless 
some  reason  Is  alleged.  As  the  question  is 
fuUy  considered  In  the  opinion  of  this  court 
by  Brother  MOSCHZISKEB,  recently  filed, 
In  Slkorski  t.  PhUadelphia  &  Reading  Ball- 
way  Company,  103  Atl.  618,  supra,  we  refrain 
from  Its  further  discussion. 

[1 0]  At  the  trial  in  the  court  below,  after 
the  evidence  was  closed  and  the  arguments 
of  counsel  finished,  and  when  the  trial  Judge 
was  proceeding  to  charge  the  jury,  defend- 
ant's counsel,  having  previously  submitted 
a  request  for  binding  Instructions,  presented 
additional  points,  which  he  requested  the 
court  to  answer.  After  some  discussion  the 
trial  Judge  declined  to  receive  such  points 
because  not  presented  In  time.  The  act  of 
March  24,  1877  (P.  I*  38) ;  3  Stewart's  Pur- 
don,  3357,  and  also  Philadelphia  Court  Rule 
139,  require  that  the  points  for  charge  be 
handed  to  the  court  before  the  close  of  the 
argument  to  the  Jury.  The  requirement  is 
reasonable,  as  the  trial  Judge  should  have 
some  time  to  consider  the  legal  questions  so 
raised,  both  In  Justice  to  himself  and  the  lit- 
igants. The  points  were  doubtless  submitted 
In  good  faith,  but  too  late  to  require  answers. 

The  assignments  of  error  are  overruled 
and  the  Judgment  Is  afiirmed. 


FRIEDMAN   et  al.   v.   MALTINSKY. 

(Supreme    Court    of    Pennsylvania.      Feb.    25, 
1918.) 

1.  Bills  and  Notes  «=s>421  —  Pbotest  —  No- 
tice BY  Mail— "Mailing." 
A  notice  of  the  protest  of  a  note,  properly 
addressed  and  left  in  the  place  in  the  notar.v's 
office,  where  mail  was  usually  collected  by  the 
postman,  was  not  a  mailing  of  the  notice  as  re- 
quired by  statute. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Mailed.] 
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2.  BlIXS    AND    NOTBS    «=»414— Pbotkst— No- 
Ticfc— Joint  iNDOBeBBS. 

Where  the  responsibility  of  officers  and 
stockholders  of  a  corporation  indorsing  its 
notes  was  mutual,  and  they  all  stood  as  sureties 
for  the  corporation,  they  were  not  entitled  to 
notice  of  protest  on  the  corporation's  failure 
to  pay  the  notes  at  maturity. 

3.  CONTBIBUTION    <S=>9(1)— EQUITr— JUBISDIC- 
TION. 

In  general  equity  has  jarisdiction  to  en- 
force contribution  among  those  jointly  liable, 
though  such  jurisdiction  is  not  exclusive,  espe- 
cially where  the  right  grows  out  of  an  express 
or  implied  contract,  in  which  case  a  court  of 
law  has  jurisdiction. 

4.  CoNTRlBtJTION    €=»8  —  JOINT   INDOBSEBB— 

Defense. 
Where  joint  indorserg  had  paid  the  debt 
and  had  received  property  from  which  they 
might  be  indemnified,  they  were  not  barred  from 
the  remedy  in  contribution  against  a  coindorser 
who  had  not  paid  his  share,  on  the  theory  that 
an  accounting  for  rents  and  profits  received 
from  such  property  was  involved,  and  that  equi- 
ty therefore  had  exclusive  jurisdiction. 

5.  CoNTBiBunoN  «=96— Nature  or  Reuedt. 

The  right  to  contribution  arises  upon  pay- 
ment of  the  common  burden,  and  the  party 
making  such  payment  may  recover  from  those 
jointly  liable  with  him,  without  waiting  to  real- 
ize upon  property  coming  into  his  bands, 
though  such  property  will  stand  as  common 
security  to  all  in  proportion  to  tlieir  contribu- 
tion. 

6.  CJONTMBUTION   ®=98— JOINT   INDOBSEB— DB- 

FBNBES. 

A  joint  indorscr  who  has  broken  the  con- 
tract between  the  indorsers  by  refusing  to  pay 
his  share  or  to  renew  the  notes  cannot  com- 
plain because  his  coindorsers  thereafter  failed 
to  comply  with  their  terms. 

7.  CONTEIBUTION   ®=»9(3)— LIMITATION  OF  AC- 
TIONS  <8=>28(1)— TEACHES. 

A  claim  for  contribution  is  subject  to  the 
statute  of  limitations,  but  is  not  lost  by  laches. 

8.  Contribution  «=»9(6)— Joint  Indobsebs— 
Evidence. 

In  an  action  bjr  joint  indorsers  of  a  note 
given  for  the  benefit  of  a  corporation  for  con- 
tribution against  an  indorser,  defendant's  evi- 
dence that  plaintiffs  had  taken  possession  of  per- 
sonal property  of  the  corporation  was  properly 
rejected,  where  the  corporation  was  not  a  party, 
and  where  plaintiffs  had  not  refused  to  give  de- 
fendant a  share  in  the  property  and  to  account 
to  him. 

Api)eal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Assumpsit  for  contribution  by  Henry 
Friedman  and  others  against  Samuel  Mal- 
tlnsky.  Prom  a  verdict  for  plaintiffs  for 
$11,115.19,  and  judgment  thereon,  defendant 
appeals.    Affirmed. 

Argued  before  BROWN,  C.  J.,  and  MES- 
TRBZAT,  POTTER,  STEWART,  MOSCH- 
ZISKER,  PRAZER,  and  WALLING,  J  J. 

H.  D.  Montgomery,  of  Pittsburgh,  for  ap- 
pellant. Joseph  Stadtfeld,  of  Pittsburgh,  for 
appellees. 

WALLING,  J.  This  Is  an  action  of  as- 
sumpsit for  contribution  between  Joint  In- 
dorsers of  promissory  notes.  The  parties, 
plaintiffs  and  defendant,  were  stockholders 
In  the  McKeesport  Natatorlum  and  Medical 


Institute.  As  early  as  1905  the  corporation 
was  a  borrower  of  money  from  the  People's 
Bank  of  McKeesport,  for  which  It  gave  notes 
with  certain  of  Its  officers  and  stockholders 
as  accommodation  Indorsers.  For  Ibdr  pro- 
tection the  corporation  in  December  of  that 
year  gave  them  a  second  mortgage  of  $ol,000 
on  its  McKeesport  property.  In  January, 
1908,  such  Indebtedness  was  $40,000;  and  the 
Indorsers  were  Henry  Firestone  (now  de- 
ceased), W.  M.  Downey,  Henry  Friedman. 
Max  Friedman,  Jacob  Roth,  and  S.  Maltin- 
sky,  the  defendant  At  that  time  they  enter- 
ed into  a  written  agreement,  to  the  effect 
that  among  themselves  each  would  pay  one- 
sixth  of  whatever  loss  might  result  fruin 
such  Indorsement;  and  also  that  they  shoul  1 
share  equally  in  the  mortgage  and  other  se- 
curities pertaining  to  such  indebtedness,  »i 
that  all  might  stand  alike  in  the  burdotx 
and  benefits.  The  $40,000  note  was  renewe.l 
at  the  bank  from  time  to  time,  with  Uiv 
same  indorsers,  until  the  last  note  was  given 
April  15,  1909,  and  matured  August  13th  of 
the  same  year,  when  it  went  to  protest  be- 
cause defendant  refused  to  Join  in  a  renew- 
al. At  the  same  time  he  expressed  his  de- 
termination not  to  expend  any  more  money 
on  account  of  the  corporation.  Three  munth< 
thereafter  the  property  was  sold  at  sheriff's 
sale,  by  foreclosure  proceedings  on  the  sec- 
ond mortgage,  and  bought  by  the  bank  for 
a  nominal  consideration.  In  February,  1910, 
the  bank,  for  a  consideration  stated  as  $40,- 
000,  conveyed  the  property  to  Henry  Fire- 
stone. In  June  of  the  same  year,  Mr.  Fire- 
stone executed  a  declaration  of  trust,  setting 
forth  that  he  held  the  property  in  trust  for 
lilmself  and  for  Henry  Friedman,  Jacob 
Roth,  and  Max  Friedman,  in  equal  shares. 
They  paid  the  $40,000  indebtedness  iu  like 
proportion,  the  defendant  having  refused  to 
contribute  thereto,  and  Mr.  Downey  being 
absent  and  apparently  without  property. 
Mr.  Firestone  died  in  October,  1911. 

There  was  another  note  of  $2,500,  of  the 
same  date,  made  and  indorsed  by  the  same 
parties  for  a  like  purpose  and  discounted  by 
the  First  National  Bank  of  Sutersville. 
This  note  also  went  to  protest  for  the  same 
reason,  and  was  later  paid  by  the  panics 
who  paid  the  other  note. 

In  June,  1911,  Mr.  Firestone  gave  the  Peo- 
ple's Bank  a  mortgage  of  $32,600  on  the 
property  as  additional  security  for  the  bal- 
ance of  the  $40,000  then  remaining  unpaid, 
wliich  balance  was  paid  before,  and  the  mort- 
gage satisfied  of  record  after,  this  suit  was 
brought  The  evidence  tends  to  show  that 
the  property  has  not  paid  exjjenses  since  con- 
veyed to  Mr.  Strestone.  Defendant  has 
never  requested  that  a  share  of  the  property 
be  conveyed  to  him,  although  plalntitCs  are 
and  have  been  willing  to  do  so  on  his  mak- 
ing pro  rata  contribution  to  the  indebted- 
ness.   On  the  theory  of  Mr.  Downey's  Insol- 
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rency,  of  which  there  was  some  evidence, 
plaintiffs  here  sought  to  recover  of  defend- 
ant one-flfth  of  the  $42,600.  The  case  was 
stublwmly  contested,  and  resulted  in  a  ver- 
dict for  plaintiffs  for  one-sixth  of  said 
amount,  with  interest.  Defendant  appealed 
from  the  judgment  entered  upon  the  verdict. 
We  find  no  reversible  error  in  th6  record. 

[1,2]  The  notice  of  the  protest  of  the  lar- 
ger note,  properly  addressed,  was  left  in  the 
place  in  the  notary's  office,  where  mall  was 
usually  collected  by  the  postman.  That  was 
not  a  mailing  of  the  notice  as  required  by 
statute,  and  the  jury  were  so  instructed.  If 
the  case  turned  on  that  question,  it  would  be 
resolved  in  favor  of  defendant.  But  the  jury 
found  on  sufficient  evidence  that  defendant 
actually  received  his  notice ;  hence  the  ques- 
tion of  mailing  became  unimportant.  Aside 
from  that,  the  responsibility  of  the  indorsers 
bere  was  mutual;  they  each  and  all  stood 
as  sureties  for  the  corporation.  Such  rela- 
tion never  requires  demand  and  notice. 
JIarquardt's  Estate,  251  Pa.  73,  79,  95  Atl. 
917. 

[3]  While  in  general  equity  has  Jurisdic- 
tion to  enforce  contribution  among  those 
jointly  liable,  such  jurisdiction  is  not  exclu- 
sive, especially  where  the  right  grows  out  of 
a  contract  express  or  Implied.  "The  right  to 
contribution  In  such  case  is  founded  upon 
equitable  principles,  and  was  originally  en- 
forceable only  in  a  court  of  equity.  Now, 
however,  it  may  be  enforced  in  a  court  of 
law,  if  a  contract  to  make  contribution  can 
be  implied  from  the  circumstances  which  cre- 
ate the  common  liability,  as  where  one  of 
two  sureties  is  compelled  to  discharge  their 
mutual  undertaking  to  answer  for  the  dfe- 
fanlt  of  their  principal.  But  a  court  of  equi- 
ty still  has  jurisdiction  to  enforce  contribu- 
tion, and  in  many  cases  it  is  the  only  court 
alTording  a  convenient  and  complete  remedy 
therefor."  Shlllito  v.  Shlllito,  160  Pa.  167, 
170,  28  Atl.  637. 

[4]  Plaintiffs'  claim  In  the  present  case  Is 
a  simple  one  for  contribution;  but  it  is  urg- 
ed for  defendant  that  it  Involves  an  account- 
ing by  plaintiffs  for  the  receipts  and  expendi- 
tures of  the  property  above  referred  to,  and 
that  equity  alone  has  jurisdiction.  Undoubt- 
edly the  property  is  held  as  security,  but,  de- 
fendant having  paid  nothing  as  an  indorser, 
is  not  yet  In  a  position  to  share  therein.  On 
payment  of  the  judgment  in  this  case  he  will 
be  entitled  to  an  jindiviUed  Interest  in  the 
property;  and  the  trial  court  very  properly 
suggests  that  the  execution  can  be  so  con- 
trolled as  to  protect  his  interest  In  that  re- 
gard. But  at  the  trial  defendant  had  paid 
■othlng  on  his  indorsements,  and  had  no  le- 
gal or  equitable  claim  to  the  property  and 
nothing  to  set  off. 

[f-7]  The  right  to  contribution  arises  upon 
payment  of  the  common  burden ;  and  he  who 
so  pays  may  recover  from  those  jointly  li- 


able with  him  without  waiting  to  realize  up- 
on property  that  may  have  come  to  bis  bands 
through  such  payment.  The  property  will 
of  course  stand  as  security  common  to  all  in 
proportion  to  their  contribution  to  the  bur- 
den. "The  surety  is  not  barred  from  his 
remedy  in  contribution  merely  by  the  fact 
that  he  holds  security,  and  there  can  be  no 
set-off  on  account  of  the  Indemnity  unles-s 
Its  value  Is  ascertained,  either  by  reducing 
it  to  money  or  otherwise."  Stearns  on  Sure- 
tyship, p.  494.  The  plaintiff,  in  an  action 
for  contribution,  after  having  paid  out  his 
money  is  not  comi)elIed  to  wait  until  he  can 
realize  upon  some  collateral  Indemnity,  while 
his  cosurety  has  paid  nothing.  This  would 
not  make  their  burdens  equal.  Williams  v. 
Rlehl,  127  Cal.  365,  371,  59  Pac.  762,  78  Am. 
St.  Rep.  60.  Defendant,  who  first  broke  the 
contract  between  the  Indorsers,  by  refusing 
to  pay  his  share  or  to  renew  the  notes,  is 
not  in  a  position  to  complain  because  his 
coindorsers  thereafter  failed  to  comply  with 
its  terms.  The  jury  found  that  the  foreclo- 
sure of  the  mortgage  was  bona  fide  and  not 
collusive;  and,  when  the  declaration  of  trust 
was  made,  the  defendant  could  not  be  named 
as  a  beneSclary,  for  he  had  paid  nothing.  A 
claim  for  contribution  is  subject  to  the  stat- 
ute of  limitations,  but  not  lost  by  laches,  and 
nothing  Is  shown  that  as  matter  of  law  es- 
tops the  plaintiffs  from  recovering  In  this 
case. 

[I]  Defendant's  offer  to  show  that  plain- 
tiffs had  taken  possession  of  personal  prop- 
erty of  the  corporation  was  properly  reject- 
ed. As  suggested  by  the  trial  court,  such 
fact  would  be  pertinent  In  an  action  to  which 
the  corporation  was  a  party,  but  could  have 
no  bearing  in  this  case.  Plaintiffs  have  nev- 
er refused  to  grant  defendant  a  share  in  the 
property  or  to  account  for  same.  Because  of 
his  default  they  had  to  take  a  course  some- 
what different  from  that  contemplated  by 
the  contract,  but  be  has  not  been  released 
from  his  obligation  as  colndorser.  The  jury 
found  the  controverted  questions  of  fact 
against  the  defendant. 

The  assignments  of  error  are  overruled, 
and  the  judgment  is  affirmed. 


JERDON  V.  PHILADELPHIA  RAPID 
TRANSIT  CO. 

(Supreme  Court  of  Pennsylvania.    Feb.  18, 
1918.) 

1.  Street  Raixboads  «=»81(6),   117(7)— Peb- 
soNAL  Injury— Negligence— Speed. 

That  a  street  car  is  operated  at  a  high  rate 
of  speed  is  not  negligence  per  se,  though  the 
greater  the  speed  the  greater  the  degree  of  care 
required  in  giving  warning  when  approaching  a 
crossing. 

2.  Stbebt  Railroads  ^=>98(S)— Personal  In- 
jury—Contributory  Negligence. 

Plaintiff,  in  an  action  tor  personal  injury 
when  struck  by  a  trolley  car  at  a  crossing  on  a 
clear  night  when  the  car  was  visible  for  two 
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blocks  from  the  crossing,  and  which  must  have 
been  seen  had  he  looked  before  attempting  to 
cross,  was  guilty  of  contributory  negligence. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Trespass  for  personal  injury  by  Edward 
Jerdon  against  the  Philadelphia  Rapid  Trans- 
It  Company.  From  a  Judgment  refusing  to 
take  off  a  compulsory  nonsuit,  plalntitf  ap- 
peals.    Affirmed. 

The  facts  appear  from  the  following  opin- 
ion by  Carr,  J.,  In  the  common  pleas: 

The  accident  occurred  about  midnight  of  April 
29,  1915.  at  Grays  Ferry  road  and '  Thirtieth 
street.  The  plaintiff  was  attempting  to  cross 
Grays  Ferry  road,  walking  north  on  the  west 
side  of  Thirtieth  street  Grays  Ferry  road  be- 
tween the  curbs  is  32  feet  in  width. 

The  plaintiff  was  71  years  of  age,  and  had 
lived  at  3001  Grays  Ferry  road,  in  front  of 
which  the  accident  happened,  for  35  years. 
Grays  Ferry  road  is  in  a  straight  line  from 
Twenty-Eighth  street  west,  giving  a  clear  view 
at  Thirtieth  street  of  an  approaching  car  for 
a  distance  of  two  blocks.  At  the  corner  there 
was  an  electric  light,  and  on  the  night  of  the 
accident  the  weather  was  perfectly  clear.  It 
is  a  built-up  part  of  the  city,  with  factories  on 
both  sides,  with  a  freight  yard,  and  dwellings 
and  stores  have  been  built  to  the  west  of  Thir- 
tieth street,  which  does  not  run  through  to  the 
north.  Several  tracks  of  a  steam  railroad  paral- 
lel Grays  Ferry  road  on  the  south.  The  aver- 
ments of  negligence  are  excessive  speed  and  fail- 
ure to  give  signals  or  warnings. 

The  plaintiff  testified  that  when  he  reached 
Grays  Ferry  road  on  Thirtieth  street  he  stop- 
ped at  the  curb  and  let  a  car  pass,  going  east, 
and  in  a  few  seconds  one  came  west  on  the  north 
side,  and  he  waited  until  that  passed.  He  look- 
ed up  and  down  and  saw  everything  was  clear, 
and  started  across.  He  looked  as  he  was  cross- 
ing over  to  the  north  side,  and  just  as  he  was 
stepping  over  the  last  rail  he  was  hit  by  the 
car.  "I  never  seen  it,  or  heard  it,  or  nothing 
else." 

[I]  If  excessive,  the  speed  of  the  ear  was 
not,  of  itself,  negligence,  for  it  was  not  the  cause 
of  the  accident,  as  plaintiff  states  he  neither 
saw  nor  heard  it.  In  Childs  v.  Penn.  R.  R. 
Co.,  150  Pa.  73,  24  AU.  341,  it  was  held  that 
railroad  companies  may  move  their  trains  in  the 
open  country  at  such  rate  of  speed  as  the  char- 
acter of  their  machinery  and  roadbed  may  make 
practicable,  and  the  maximum  rate  of  speed  un- 
der such  circumstances  is  not  a  question  for  the 
jury.  Nor  is  a  high  rate  of  speed  negligence  per 
se.  But  the  greater  the  speed  the  greater  the 
degree  of  care  required  in  giving  warning  when 
approaching  a  road  crossing  at  grade.  See,  also, 
Eply  V.  Lehigh  Valley  R.  R.  Co.,  3  Pa.  Super. 
Ct  509. 

[2]  If  the  plaintiff  had  testified  that  he  had  seen 
and  heard  the  car,  the  rate  of  speed  would,  of 
course,  have  been  material ;  and  assuming  that 
excessive  speed  was  proved,  yet  tiie  defendant 
complied  with  its  duty  of  increased  care,  for 
the  lights  inside  and  out  were  seen  by  both 
Brady  and  Cosgrove,  and  the  lights  of  the  other 
cars  going  east  and  west  for  which  the  plaintiff 
waited  were  seen  also  by  him. 

Taking  into  consideration  the  locality  and 
hour  of  the  night,  excessive  speed  was  not 
shown.  The  flying  sand  and  flashes  of  fire  of 
which  Brady  speaks  were  not  seen  until  the 
car  was  at  Thirtieth  street,  and  were  therefore 
no  evidence  of  excessive  speed,  but  were  the  re- 
sult of  the  effort  to  stop  the  car  when  the 
plaintiff,  unfortunately  without  caution,  stepped 
upon  the  we.st-bound  track.  As  to  the  failure 
to  give  warning,  the  plaintiff's  case  is  also  with- 


out proof.  The  night  was  clear,  and,  as  a  warn- 
ing or  signal,  the  car  was  brilliantly  lighted, 
both  within  and  from  the  headlight  The  car 
was  seen  and  heard  both  by  Brady  and  Cos- 
grove,  and  the  plaintiff  had  not  only  seen  and 
heard  a  car  moving  on  the  east-lx)und  track, 
for  the  passing  of  which  he  waited  at  the  south 
curb,  but  also  he  had  seen  and  heard  a  car  mo?- 
lug  on  the  west-bound  track,  for  the  passing  of 
which  he  also  waited.  While  it  is  a  manufac- 
turing district,  yet  there  is  no  proof  that  night 
work  was  going  on,  and  Cosgrove  stated  that 
no  JMomotives  were  there,  and  Brady's  vague 
suspicion  of  mist  or  steam  cannot  relieve  the 
plaintiff  from  the  result  of  his  carelessness. 

Unquestionably,  the  cause  of  the  unfortunate 
accident  was  the  plaintiff's  failure  to  look  for 
the  second  car  which  was  following  closely  be- 
huid  the  first;  for  if  he  had  looked  he  would 
have  seen  it  as  readily  as  he  had  seen  the  first 
for  the  passing  of  which  he  had  waited  in 
safety. 

The  trial  Judge  entered  a  compulsory  non- 
suit, which  the  court  In  banc  subsequently 
refused  to  take  off.    Plaintiff  appealed. 

Elrror  assigned,  among  others,  was  In  re- 
fusing to  take  off  the  compulsory  nonsuit 

Argued  before  MESTREZAT,  POTTER. 
STEWART,  FRAZER,  and  WALLING,  JJ 

John  Martin  Doyle  and  Eugene  Raymond, 
both  of  Philadelphia,  for  appellant  Charles 
H.  Edmunds,  of  Philadelphia,  for  appellee. 

PER  CURIAM.  This  judgment  Is  affirmed 
on  the  opinion  of  the  learned  court  below 
dismissing  the  motion  to  take  off  the  nonsuit. 


BANKS  T.  M.  L.  SHOEMAKER  &  CO.. 
Limited. 

(Supreme  Court  of  Pennsylvania.    Feb.  18. 
1918.) 

Municipal  Corporations   <§=>706(6,  7)— Au- 
tomobile Collision— CoNTKiBUToBT  Neo- 
LioENCE— Evidence. 
In  an  action  by  pedestrian  to  recover  for 
personal  injury  from  being  struck  by  defendants 
motor  truck  at  a  street  crossing  when  the  truck 
made  a  sudden  swerve,  held,  on  the  evidence, 
that  defendant's  negligence  and  plaintiff's  con- 
tributory negligence  were  for  the  jury. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Trespass  for  personal  injury  by  Robert 
Banks  against  M.  L.  Shoemaker  &  Co.,  Lim- 
ited. Verdict  for  plaintiff  for  |8,000,  and 
judgment  thereon,  and  defendant  appeals. 
Affirmed. 

Argued  before  BROWN,  C.  J.,  and  STEW- 
ART, MOSCHZISKER,  FRAZER,  and  WAL- 
LING, JJ. 

Ruby  R.  Vale,  of  Philadelplda,  for  appel- 
lant Francis  M.  McAdams  and  William  H. 
Wilson,  both  of  Philadelphia,  for  appellee. 

MOSCHZISKER,  J.  Plaintiff  was  knock- 
ed down  and  injured  by  a  motor  truck  be- 
longing to  and  under  the  control  of  defend- 
ant company;    he  sued  in  trespass  and  re- 
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coYered  a  verdict,  tipon  which  Judgment  was 
entered.  Defendant  has  appealed,  and  Its 
assignments  of  error  all  center  around  the 
refusal  of  the  court  below  to  enter  Judgment 
D.  0.  y. 

In  view  of  the  verdict.  It  may  be  stated 
tbat  the  accident  happened  imder  the  follow- 
ing circumstances:  On  a  clear  day,  October 
7,  1916,  about  3  o'clock,  plaintiff  came  out 
of  a  store  on  the  north  side  of  Glrard  avenue 
and  proceeded  to  cross  that  thoroughfare, 
walking  southward  upon  a  footway  leading 
to  Elarl  street,  which  latter  runs  southward 
at  right  angles  to  Girard  avenue,  from  the 
south  side  thereof,  but  does  not  extend  north- 
ward therefrom.  Glrard  avenue  at  this 
point  is  120  feet  wide  from  house  to  bouse 
and  88  feet  between  curbs,  and  the  center  is 
occupied  by  a  double-track  car  line,  on  each 
side  of  which  is  a  driveway  about  35  feet 
wide,  the  northern  one  being  for  west-bound 
and  the  southern  for  east-bound  traffic. 
There  were  no  vehicles  of  any  sort,  other 
than  defendant's  machine,  moving  upon  the 
street  at  or  about  the  time  of  the  accident. 
When  plaintiff  reached  the  center  of  the 
avenue,  he  looked  to  the  west  and  saw  de- 
fendant's automobile  some  120  yards  away. 
He  continued  toward  the  south  curb,  keeping 
in  view  the  advancing  machine ;  but  the  lat- 
ter approached  at  such  speed  that  it  came 
almost  upon  him  before  he  could  reach  the 
curb.  In  an  attempt  to  avoid  being  struck, 
plaintiff  stepped  backward,  toward  the  cen- 
ter of  the  street,  but  the  automobile  swerved 
In  the  same  direction.  Plaintiff  then  went 
quickly  forward,  but  the  automobile  again 
pursued  him ;  and,  Nvhen  within  6  to  10  feet 
of  the  curb,  he  was  stnick,  knocked  down, 
and  badly  injured,  the  machine  running  up 
on  the  pavement  before  it  came  to  a  stop. 

The  chauffeur  admitted  that  he  saw  plain- 
tiff crossing  Girard  avenue  when  the  auto- 
mobile was  at  least  269  feet  distant  from  the 
point  of  the  accident,  and  that  he  could  have 
stopi)ed  at  any  time  within  10  or  12  feet; 
but  apparently  he  made  no  serious  attempt  to 
do  so  before  the  collision  occurred.  While 
the  chauffeur  and  bis  assistant  testified  that 
they  were  going  at  the  rate  of  9  miles  an 
hour,  yet,  from  the  evidence  as  to  the  move- 
ments of  both  plaintiff  and  the  automobile.  It 
Is  manifest  the  latter  must  have  traveled  at 
a  very  much  higher  speed. 

All  the  Issues  in  the  case,  including  the 
negligence  of  defendant  and  alleged  contrib- 
utory negligence  of  plaintiff,  were  properly 
submitted  to  the  jury.  We  are  not  convinced 
the  trial  Judge  should  have  given  binding 
instructions  for  defendant,  or  that  the  court 
in  banc  erred  in  refusing  to  enter  Judgment 
o.  o.  T. 

The  assignments  are  all  overruled,  and  the 
Judgment  Is  affirmed. 


PATTERSON  et  al.  v.  KEBD. 

(Supreme  Court  of  Pennsylvania.    Feb.  25, 
1918.) 

1.  Wills  ®=3545(2)— Constbdction— "Dtino 
Without  Issue"  —  Bxecutobt  Devise  — 
Statute. 

Under  Act  July  9,  1897  (P.  U  213),  provid- 
ing tbat  the  words  "dying  without  issue,"  or 
words  of  similar  import,  shall  be  construed  to 
mean  a  definite  and  not  an  indefinite  failure  of 
issue,  the  rule  is  that,  where  an  absolute  estate 
is  followed  by  such  words,  they  will  be  construed 
as  referring  to  death  without  issue  in  tlie  life- 
time of  the  testator,  if  the  gift  is  immediate,  or 
if  not  immediate  during  the  continuation  of  the 
life  estate,  and  if  the  donee  survives  the  tes- 
tator or  the  continuance  of  the  intervening  es- 
tate, hia  interest  becomes  absolute,  though  if  be 
does  not  so  survive  the  limitation,  it  takes  ef- 
fect as  an  executory  devise. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  I^rst  and  Second  Series,  Die 
Without  Issue.] 

2.  Wills  €=»855— Constbuction— Vestbu  Rk- 

MAINDEB— EXECUTOBT  DEVISE. 

Testator  devised  realty  to  his  wife  for  life 
and  over  to  his  daughter,  and  provided  that  if 
the  daughter  died  without  leading  issue  living, 
the  realty  devised  to  his  wife  for  life  and  in 
fee  simple  conditionally  to  her,  and  after  the 
wife's  death  should  be  sold,  and  the  proceeds  ap- 
plied to  certain  charities.  Such  gifta  to  chari- 
ties were  void,  because  the  will  was  not  proper- 
ly attested,  as  required  by  Act  April  26,  1855 
(P.  L.  328)  §  11.  Held,  that  the  property  bo  de- 
vised vested  in  the  widow  and  daughter  under 
the  intestate  laws,  in  the  absence  of  a  residuary 
devise  of  realty,  and  the  gifts  to  them  merged 
with  the  interest  given  them  under  the  intestate 
laws. 

3.  CoNVEBsiON  e=»15(3)— Irvalid  Devise  — 
Effect. 

In  Such  case,  where  the  direction  to  sell  the 
realty  was  for  the  specific  purpose  of  dividing 
the  proceeds  among  the  charities  named,  the* 
reason  for  the  conversion  of  realty  ceased,  and 
on  the  failure  of  the  charitable  ^ft,  the  prop- 
erty or  its  value  passed  to  the  heirs  as  real  es- 
tate. 

4.  Wills  ^=3858 (2)— Lapsed  Legacies  and 
Devises. 

Under  the  common-law  rule  as  changed  by 
Act  June  4,  1879  (P.  L.  8S),  lapsed  devises  and 
legacies  pass  into  the  residue. 

Appeal  from  Court  of  Common  Pleas, 
Washington  County. 

Assumpsit  on  a  contract  for  the  sale  of 
real  estate,  by  Anna  C.  Patterson  and  others, 
against  J.  WInfleld  Reed,  In  which  the  par- 
ties submitted  an  agreed  statement  of  facts. 
From  a  Judgment  for  plaintiffs  for  $10,000, 
defendant  appeals.    Atdrined. 

Argued  before  BROWN,  C.  J.,  and  MES- 
TRBZAT,  POTTER,  STEWART,  MOSCH- 
ZISKER,  FRAZER,  and  WALLING,  JJ. 

James  P.  Eagleson,  of  Washington,  Pa., 
for  appellant.  Rufus  S.  Marriner,  J.  A.  Wi- 
ley, and  Wiley  &  Marriner,  all  of  Washing- 
ton, Pa.,  for  appellees. 

FRAZER,  J.  Josiah  M.  Patterson  died  In 
1916,  leaving  a  will  in  which  he  devised  his 
real  estate,  except  tracts  specifically  named, 
to  his  wife  for  life,  and  at  her  death  to  his 
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daughter   Pearl,   "subject  to  the  condition 
hereafter,"  wblcb  was  that: 

"If  my  daughter  Pearl  should  die  without 
leaving  issue  living,  I  direct  that  the  real  estate 
devised  to  my  wife  for  life  and  in  fee  simple 
conditionally  to  her  and  after  my  wife's  death 
shall  be  sold  and  the  proceeds  thereof  I  dispose 
of  as  follows." 

A  direction  followed  to  divide  the  proceeds 
equally  between  certain  charities;  the  gift 
over,  however,  is  void  for  the  reason  the  will 
was  not  attested  by  two  witnesses  as  requir- 
ed by  Act  April  26,  1855  (P.  L.  328)  f  11. 
Testator  was  survived  by  his  wife,  daugfa> 
tcr,  and  two  grandchildren,  and  after  his 
death  the  widow  and  daughter  entered  into 
an  agreement  to  sell  to  defendant  a  lot  of 
ground  situate  In  the  Seventh  ward  of  the 
borough  of  Washington,  fronting  125  feet  on 
Jefferson  avenue  and  extending  back  on  Oak- 
land avenue  120  feet  to  Chartlers  alley,  hav- 
ing erected  thereon  a  dwelling  house  occu- 
pied by  decedent  during  his  lifetime,  and  be- 
ing part  of  the  realty  Included  In  the  prop- 
erty given  them  under  the  provisions  of  the 
will  quoted  above.  A  deed  for  the  property 
executed  by  the  widow  ahd  her  daughter,  In 
which  the  latter's  husband  joined,  and  pnr- 
portlng  to  convey  a  title  In  fee  simple,  was 
tendered  defendant,  together  with  a  deed  by 
the  daughter  as  executrix  of  her  father's  es- 
tate, made  pursuant  to  an  order  of  the  or- 
phans' court  In  proceedings  brought  under 
the  revised  Price  Act  of  June  7,  1917  (P.  L. 
388),  for  the  purpose  of  barring  the  remain- 
der of  the  charities.  Defendant  refused  to 
accept  these  deeds,  contending  they  did  not 
convey  a  marketable  title,  whereupon  this 
action  was  brought  to  recover  the  purcnase 
price.  The  parties  agreed  upon  the  facts  In 
the  form  of  a  case  stated,  and  the  court  be- 
low entered  Judgment  for  plaintiff,  from 
which  defendant  appealed. 

[1]  Under  Act  July  9,  1897  (P.  I*  213), 
which  provides  the  words  "die  without  Is- 
sue" or  words  of  similar  Import  shall  be  con- 
strued to  mean  a  definite  and  not  an  indefi- 
nite failure  of  issue,  the  rule  ia  that  where 
an  absolute  estate  Is  followed  by  such  words, 
they  will  be  construed  as  referring  to  death 
without  Issue  In  the  lifetime  of  the  tes- 
tator If  the  gift  Is  immediate,  or.  If  not  im- 
mediate, during  the  continuance  of  the  life 
estate,  and  If  the  donee  survives  the  tes- 
tator, or  the  continuance  of  the  Interven- 
ing estate,  his  interest  becomes  absolute. 
If,  however,  he  does  not  so  survive,  the  limi- 
tation over  takes  effect  as  an  executory  de- 
vise. Mayer  v.  Walker,  214  Pa.  440,  63  Ath 
1011;  Church  v.  Baer,  236  Pa.  605,  84  Att. 
1099.  The  devise  to  the  daughter  In  this 
case  was  therefore  a  Tested  remainder  1b  fee 


subject  to  the  executory  devise  to  the  diari- 
ties  named  in  event  of  her  death  without  is- 
sne  before  the  termination  of  the  life  es- 
tate In  her  mother.  The  life  estate  not  hav- 
ing terminated  the  estate  of  the  daughter 
wonid  be  subject  to  the  executory  devise 
over,  except  for  the  fact  that  the  latter  de- 
rise  is  void.  It  is  necessary  therefore  to  de- 
termine only  the  effect  of  such  invalidity. 

[2-4]  Under  the  common-law  rule  as  ap- 
plied In  Pennsylvania,  in  absence  of  a  con- 
trary Intent  shown  by  the  will,  lapsed  devis- 
es went  to  the  heirs  under  the  Intestate  law, 
and  not  to  residuary  devisees  named  in  the 
will,  while  lapsed  or  void  legacies  pa£s«d 
into  the  residue.  Gray's  Estate,  147  Pa.  67, 
23  AtL  205;  Wood's  Estate,  209  Pa.  16,  37 
AtL  1103.  Act  June  4, 1879  (P.  tu  88),  chang- 
ed the  rule  as  to  devises  so  that  since  the 
passage  of  that  act  the  rule  is  the  same  a 
that  aQpllcable  to  void  or  lapsed  legacies. 
While  the  wUl  in  this  case  contains  a  resid- 
uary clause  as  to  personalty,  naming  the 
daughter  as  residuary  legatee,  it  contains  no 
such  clause  as  to  realty  unless  the  para- 
graph in  which  the  devise  Is  made  should  be 
given  that  effect  If  so,  It  is  the  residuary 
clause  itself  that  contains  the  void  gift,  and 
in  such  case  the  invalidity  would  not  serve 
to  Increase  the  gift  of  the  other  reslduar; 
legatees,  but  It  would  go  to  the  heirs  at  law 
Gray's  Estate,  147  Pa.  67,  23  AtL  205;  Ar- 
nold's Estate,  249  Pa.  348,  94  AU.  1078.  Con- 
sequently the  void  residue  In  question  goes 
to  the  heirs  of  testator  at  the  time  of  bis 
death,  to  be  divided  among  them  In  accord- 
ance with  the  Intestate  law,  and  as  the  wid- 
ow and  daughter  were  ^e  sole  heirs  at  the 
time  testator  died,  the  Interest  given  them 
under  the  will  merged  with  the  interest  they 
received  under  the  Intestate  law,  and  they 
now  liave  the  entire  title  to  the  realty  in 
question.  Moore  v.  Deyo,  212  Pa.  102,  61 
Atl.  884,  Paxon's  Estate,  221  Pa.  98,  70  Att 
280,  and  Arnold's  Estate,  249  Pa.  348,  94 
AtL  1076. 

In  view  of  the  clause  leaving  the  residuary 
personal  estate  to  the  daughter.  It  is  imina- 
terlal  to  a  proper  disposition  of  the  case  to 
determine  whether  the  void  gift  was  person- 
alty or  realty,  as  In  either  view  the  entire 
property  vested  in  the  widow  and  daughter, 
and  passes  by  their  deed.  As  the  directi<« 
to  sell  the  realty  was  for  the  spedflc  purpose 
of  dividing  the  proceeds  between  the  chari- 
ties named,  on  the  failure  of  the  gift  the  rea- 
son for  the  conversion  ceased,  and  the  prop- 
erty or  its  value  would  pass  to  the  helra  as 
real  estate.  Muderspaugh's  E:state,  231  Pa. 
376^  80  AtL  870;  Reed's  Estate.  237  Pa.  125, 
85  Aa  138. 

The  Judgment  is  affirmed. 
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LBVESQUB  V.  pUMONT  et  al. 

(Supreme  Judicial  Court  of  Maine,     l/laj  28, 
1918.) 

1.  Appeai,  and  Ebbob  ®=>1099(8)  —  Fobhbb 
Decision  as  Law  or  Case. 

Where  defendants'  motion  for  a  new  trial 
was  sustained  by  the  Supreme  Judicial  Court, 
on  the  ground  that  contributory  negligence  of 
plaintiff's  intestate  was  a  bar  to  recovery,  the 
presiding  justice  at  the  second  trial  did  not  err 
in  granting  defendant's  motion  for  directed  ver- 
dict; the  evidence  as  to  contributory  negligence 
being  substantially  the  same. 

2.  Death  «=103(3)  —  Contbibutobt  Kkqu- 
GENCE — Question  fob  Juky. 

Although  under  Rev.  St  c.  87,  {  48.  the  per- 
son for  whose  death  the  action  is  Drought  is  pre- 
sumed to  have  exercised  due  care,  it  does  not 
necessarily  follow  that  case  must  be  submitted 
to  jury,  since  question  of  due  care  is  to  be  deter- 
mined from  aU  the  evidence. 

ExJceptlons  from  Supreme  Judicial  Court, 
Androscoggin  County,  at  Law. 

Action  by  Adelard  LiCvesque,  administra- 
tor, against  Justine  Dumont  and  others.  Di- 
rect ed  verdict  (or  defendants,  and  plaintiff 
brings   exceptions.     Exceptions   overruled. 

See,  also,  116  Me.  25,  99  AU.  719. 

Argued  before  CORNISH,  C.  J.,  and 
SPEAR,  BIRD,  and  HANSON,  JJ. 

Benjamin  L.  Bennan,  of  Lewlston,  and 
Jacob  H.  Berman,  of  Portland,  for  plaintiff. 
Mc<Tilllcuddy  &  Morey,  of  Lewlston,  for  de- 
fendants. 

BIRD,  J.  An  action  on  the  case  to  recover 
damages  for  death  of  the  plaintiff's  Intestate 
on  iK.-count  of  alleged  negligence  of  defendant. 
R.  S.  1903,  c.  89,  §i  9  and  10  (R.  S.  1916,  a 
92.  H  9  and  10). 

[1]  This  case  has  been  twice  tried.  The 
fir<t  trial  resulted  In  a  verdict  for  the  plain- 
tiff. The  motion  of  defendants  for  a  new 
trial  was  sustained  by  this  court  upon  the 
ground  that  the  contributory  negligence  of 
plalntlfTs  intestate  was  a  bar  to  recovery. 
I^evesque  v.  Duoiont,  116  Me.  (Madigan,  J.) 
25,  99  Atl.  719.  The  second  trial  was  had  at 
the  April  term,  1917.  At  the  dose  of  the  evi- 
dence, the  defendant's  motion  to  direct  a  ver- 
dict for  fhe  defendant  was  granted  by  the 
presiding  Justice  upon  the  ground  that  there 
was  no  material  change  in  the  evidence  bear- 
ing upon  the  contributory  negligence  of  the 
Intestate.  To  this  ruling  the  plaintiff  had  ex- 
ceptions. 

[2]  An  examination  and  comparison  of  the 
evidence  adduced  at  the  two  trials,  viewed  In 
the  light  of  the  argument  and  brief  of  coun- 
sel of  plaintiff,  lead  us  to  the  conclusion  that 
there  was  no  error  In  the  ruling  and  direc- 
tion at  the  presiding  justice.  Upon  the  de- 
fense of  contributory  negligence  of  plaintiff's 
Intestate,  the  evidence  Is  substantially  the 
same  as  before.  While  it  Is  true  that  in  cases 
of  the  character  of  that  under  consideration 
the  plaintiff  or  his  Intestate,  as  the  case  may 
be.  i«  presumed,  as  emphasized  by  plaintiff's 


counsel,  to  have  been  In  the  exercise  of  due 
care  (R.  S.  a  87,  §  48),  It  does  not  follow 
that  such  cases  must  necessarily  be  submitted 
to  the  Jurj-.  The  question  is  to  be  decided 
upon  aU  the  evidence.  Indianapolis,  etc.,  R. 
R.  Co.  V.  Horst,  93  U.  S.  291,  298,  23  L.  Ed. 
898 ;  Northern  Pac.  Ry.  Co.  v.  Mares,  123  U. 
S.  710,  721,  8  Sup.  Ct  321,  31  L.  Ed.  296; 
City  of  Winona  v.  Botzet,  169  Fed.  321,  329, 
330,  94  C.  C.  A.  563,  23  L.  R.  A.  (N.  S.)  204. 
We  conclude  there  was  no  substantial  con- 
flict in  the  proof  nor  doubt  as  to  the  fair  and 
reasonable  Inferences  dedudble  from  It 
Such  being  the  case,  a  question  of  law  was 
presented  for  the  court  alone.  Chicago,  etc., 
Co.  v.  Bennett,  181  Fed.  799,  801, 104  C.  C.  A. 
309;  Hart  v.  Northern  Pac.  Ry.  Co„  196  Fed. 
180,  185,  116  C.  C.  A.  12. 
Exceptions  overruled. 


FOGARTX  V.  FOGARTY  et  al.     (No.  328.) 

(Supreme  Court  of  Rhode  Island.    May  31, 
1918.) 

E<)uiTT  «=>80— Laches. 

Assurances  by  holders  of  legal  title  that  ev- 
erything would  be  made  right  was  not  sufficient 
excuse  for  waiting  five  years  before  bringing 
an  action  to  have  a  trust  declared  in  land  on 
the  ground  of  contribution  to  the  purchase  price. 

Appeal  from  Superior  Court,  Providence 
and  Bristol  Counties;  Wlllard  B.  Tanner, 
Presiding  Justice. 

6111  by  George  O.  Fogarty  against  John 
F.  Fogarty  and  others.  Decree  for  defend- 
ants, and  plaintiff  appeals.  Appeal  dismiss- 
ed, decree  affirmed,  and  cause  remanded. 

Peter  O.  Cannon  and  James  E.  Brothers, 
both  of  Providence,  for  appellant.  Philip  S. 
Knauer  and  Henry  K.  Fowler,  both  of  Provi- 
dence, for  respondents. 

PER  CURIAM.  This  Is  a  bill  In  equity 
brought  by  George  C.  Fogarty,  praying  that 
a  resulting  trust  be  decreed  to  him  In  cer- 
tain real  estate  now  standing  in  the  name 
of  the  respondents,  located  on  Atwood  street 
in  the  dty  of  Providence.  The  respondents, 
John  F.  Fogarty,  James  J.  Fogarty,  and 
Philip  H.  Fogarty,  are  brothers  of  the  com- 
plainant, and  are  engaged  in  carrying  on 
the  coal,  wood,  and  lumber  business  under 
the  name  of  Philip  Fogarty  &  Sons.  The 
cause  was  heard  In  the  superior  court,  the 
complainant's  prayer  for  relief  was  denied, 
and  a  decree  was  entered  dismissing  the  bill. 
The  complainant  has  taken  an  appeal  to  this 
court,  setting  forth,  as  his  reasons  therefor, 
that  the  dedsion  of  the  trial  court  is  against 
the  law  and  the  evidence. 

Philip  Fogarty,  the  father  of  the  complain- 
ant and  respondents,  for  some  years  prior  to 
1905  carried  on  a  coal,  wood,  and  lumber  bus- 
iness, together  with  a  small  grocery  store  and 
a  liquor  saloon,  all  conducted  under  the  name 
of  Philip  Fogarty  &  Sons,  but  owned  by  the 


@=3Por  other  cases  see  same  topic  and  KBY-NUMBGR  ia  aU  Key-Numbered  Dlaasts  and  Indexes 
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father.  In  February,  1905,  the  father,  Philip 
Fogarty,  retired  from  business.  Upon  his 
retirement  the  sons  James,  John,  and  Philip 
H.  Fogarty  carried  on  the  coal,  wood,  lumber, 
and  grocery  business  and  the  complainant  the 
liquor  business.  Later  it  became  evident  that 
in  order  to  conduct  the  coal,  wood,  and 
lumber  business  successfully  some  additional 
facilities  would  be  required,  such  as  a  spur 
track  connecting  with  the  tracks  of  the  New 
York,  New  Haven  &  Hartford  Railroad  Com- 
pany, coal  pockets,  etc.  On  March  29,  1906, 
the  complainant  obtained  an  option  on  a 
tract  of  land  suitably  located  both  for  the 
establishment  of  coal  pockets  and  for  con- 
nection with  the  railroad  by  means  of  a  spur 
track.  The  complainant  paid  to  the  owner  of 
the  land  $25  on  account,  taking  a  receipt 
therefor  in  his  own  name.  This  receipt  also 
Included  a  description  of  the  tract  and  the 
further  statement  that  the  price  agreed  upon 
was  $2,000,  the  balance  of  which  was  to  be 
paid  on  delivery  of  the  deed.  At  this  time 
the  complainant  was  conducting  the  liquor 
saloon  for  his  own  benefit,  and  the  respon- 
dents were  carrying  on  the  grocery,  coal, 
wood  and  lumber  business  in  the  same  way. 
The  complainant  rendered  no  account  of  the 
profits  of  the  liquor  business  to  bis  brothers, 
nor  did  he  pay  over  to  them  any  part  thereof, 
but  retained  the  same  as  his  own  property 
and  to  his  own  use.  On  the  other  hand,  the 
brothers  rendered  no  account  of  the  grocery, 
coal,  wood  and  lumber  business  to  the  com- 
plainant, and  paid  to  him  no  part  of  the  prof- 
its arising  therefrom.  The  father  had  re- 
tired from  the  activities  of  the  business, 
although  such  retirement  had  not  been  an- 
nounced, evidently  for  the  reason  that  his  ap- 
parent continued  connection  therewith  might 
prove  advantageous.  How  the  procurement  of 
this  option  came  to  devolve  upon  the  com- 
plainant does  not  clearly  appear,  and  is  not 
perhaps  important  in  view  of  other  facts  con- 
nected with  the  transaction  as  a  whole. 
There  is  some  ground,  however,  for  the  infer- 
ence that  the  complainant's  participation  in 
the  matter  was  that  of  a  volunteer. 

Towai-d  the  purchase  price  of  the  land  the 
complainant  contributed  $300,  the  respon- 
dents, as  Philip  Fogarty  &  Sons,  $1,200, 
and  the  father  $500.  The  deed  was  taken 
In  the  name  of  the  father,  PMUp  Fogarty. 
The  complainant  claims  that  his  father  took 
the  title  to  the  land  under  an  agreement  to 
bold  it  in  trust  for  the  benefit  of  his  four 
sons.  There  was  no  written  agreement  to 
that  effect,  and  the  respondents  all  deny  that 
any  agreement  was  made  as  the  complainant 
claims.  The  respondents  claim  that  their 
father  paid  back  to  the  complainant  the  sum 
of  $300,  which  the  latter  had  advanced  to- 
ward the  purchase  price  of  the  property,  and 
such  is  found  to  be  the  fact  by  the  trial 
court  Upon  the  acquirement  of  the  property 
the  three  respondents  commenced  to  improve 
the  same,  such  improvements  Including  the 


filling  in  of  the  land,  the  erection  of  coal 
pockets,  and  the  estabUsIiment  of  a  siiar 
track  connecting  the  premises  with  the  nil- 
road.  Neither  the  complainant  nor  tbe  father 
contributed  anything  toward  the  cost  or 
these  improvements,  although  the  title  to  ibe 
estate  still  remained  in  the  latter. 

On  September  12,  1908  the  father  deednl 
the  property  to  his  three  sons,  the  re^wu- 
dents.  At  the  time  this  transfer  was  nia<l»^ 
the  father  was  confined  to  the  house  by  ill- 
ness, and  the  complainant,  tbe  respondent'' 
and  the  attorney  who  pr^ared  tbe  deed 
were  all  present.  Before  the  deed  was  e.Te- 
cuted  there  was  some  discussion  between  ilt- 
complainant  and  bis  father,  during  wbi'.-)' 
the  complainant  claimed  that  his  nauje 
should  be  included  In  the  deed  as  one  o' 
the  grantees.  This  claim  of  the  complainant 
the  father  not  only  refused  to  acknowleds*-. 
but  stated  to  him  that  he  (the  complainant' 
had  no  interest  in  the  property  covered  bj- 
the  deed  which  he  then  proceeded  to  execnt?. 

On  December  30,  1910,  Philip  Fogarty.  the 
father,  died.  The  complainant  filed  his  bi:: 
of  complaint  July  2,  1913.  During  the  tw«' 
years  and  more  that  his  father  lived  after 
executing  the  deed  of  the  property  in  que- 
tion,  and  for  approximately  three  years  after 
his  father's  death,  the  complainant  made  U" 
attempt  to  establish  his  right  to  an  intere-: 
in  the  estate  which  had  been  conveyed  to  hi» 
brothers,  the  respondents.  He  claims  that  be 
was  soothed  into  inactivity  by  the  assarances 
of  one  or  more  of  his  brothers  to  the  effect 
that  everything  would  be  made  right.  WV 
think  that  the  complainant  has  failed  to 
offer  a  sufficient  excuse  for  bis  long  dels; 
in  bringing  his  bill,  and  that,  on  the  grouD<l 
of  laches,  the  respondents  would  be  entltlpJ 
to  a  dismissal  thereof. 

The  complainant  has  cited  some  authori- 
ties in  support  of  various  legal  proposition^ 
which  need  not  be  discussed  for  the  reason 
that  we  do  not  find  that  any  disputed  qne?- 
tlon  of  law  Is  Involved  in  the  case.  The  dis- 
puted questions  are  questions  of  fact  whiiii 
have  been  found  and  determined  by  the  trU; 
court. 

The  superior  court  has  found  as  facts  tha' 
the  complainant  was  not  a  member  of  tbe 
firm  of  Philip  Fogarty  &  Sons  at  tlie  time 
the  land  was  purchased,  and  that  the  con- 
tribution of  $1,200  from  the  partnerstiip  fnod 
was  not  a  contribution  on  the  part  of  tbf 
complainant;  that  the  only  contribution  of 
the  complainant  was  the  sum  of  $300,  whidt 
was  not  paid  for  any  distinct  interest  in  tbe 
land,  as  would  be  required  to  establish  a  re- 
sulting trust,  and,  further  that  the  complain- 
ant received  back  from  hia  fatlier  the  $^^ 
advanced,  thus  releasing  any  equity  whiob 
he  might  have  had.  It  only  remahis  for 
us  to  determine  whether  or  not  the  trisl 
court  was  clearly  wrong  in  its  findings  of 
tact.  From  an  examination  of  the  tran- 
script of  evidence,  we  think  that  svcb  tiiid- 
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lugs  were  fully  warranted  by  the  testimony. 
Tbe  complainaat's  appeal  is  dlsmisaed, 
the  decree  of  the  superior  court  is  afiSrined, 
and  the  cause  is  remanded  to  that  court  for 
further  proceedings. 


CROW  T.  CROW.     (No.  5149.) 

(Supreme   Court   of  Rhode   Island.     May   31, 
1918.) 

1.  DivoBCE  *=>1— Nature  of  Remedy. 

In  this  country  the  Bubject  of  flirorce  is 
statutory,  and  no  court  can  irrant  a  divorce  ex- 
cept for  parties  for  whom  tbe  statute  makes 
provision. 

2.  DivoBCK   «=>e2(2)  —  JuRisDicno:?  —  DoMi- 
crLE. 

TJnder  Gen.  Laws  1909,  c.  247,  |  8.  provid- 
ing that  petitioner  for  divorce  from  bed,  board, 
and_  future  cohabitation  shall  be  a  domiciled  in- 
habitant of  Rtate,  a  court  has  no  jurisdiction  to 
xrant  such  divorce  to  a  nonresident, 

3.  DiTOBCE    «=>62(8)— JxrSISDICTION— NONBES- 

iDENT  Respondent. 
Gen.  Laws  1909,  c.  289,  J  13,  authorizing 
affirmative^  relief  to  respondent  in  divorce  pro- 
ceedings without  necessity  of  cross-petition,  con- 
strued merely  to  enable  respondent  to  obtain  on 
his  answer  the  relief  to  which  he  would  be  en- 
titled on  a  cross-petition,  and  gives  no  jurisdic- 
tion to  grant  nonresident  respondent  a  divorce 
from  bed,  board,  and  future  cohabitation;  the 
court  having  no  jurisdiction  to  grant  such  relief 
on  a  cross-petition. 

4.  DiVOBCB       *=»62(3)— JrBIBDICTION— STATU- 

TOBT  Pbovisions. 
Although  a  nonresident  cannot,  under  fJen. 
I^ws  1900,  c.  247,  (  8,  petition  for  divorce  from 
bed  and  board,  but  under  Gen.  Laws  1909,  c. 
247,  {  10,  can  petition  for  absolute  divorce 
where  respondent  has  been  resident  for  two 
years,  the  two  sections  were  enacted  as  part  of 
same  amendatory  act :  and,  there  being  no  rea- 
son to  infer  that  Legislature  did  not  intend  to 
make  the  distinction  hettreen  jurisdiction  in  the 
two  kinds  of  divorce,  the  court  must  give  effect 
to  such  distinction. 

Exceptions  from  Superior  Court.  Provi- 
dence and  Bristol  Counties;  Wlllard  B.  Tan- 
ner, Presiding  Justice. 

Action  by  I.ouls  F.  Crow  against  Josephine 
M.  Crow.  From  an  order  dismissing  defend- 
ant's motion  for  a  divorce  from  bed,  board, 
and  future  cohabitation,  defendant  excepts, 
exceptions  overruled,  and  case  remitted  for 
further  proceedings. 

Waterman  &  Greenlaw  and  Charles  E.  Til- 
ley,  all  of  Providence,  for  petitioner.  Bar- 
ney, Lee  &  McCanna,  of  Providence,  for  re- 
spondent. 

BAKER,  J.  r^uls  F.  Crow  on  Xovember 
7,  1917,  filed  in  the  superior  court  a  peti- 
tion for  divorce  from  the  bond  of  marriage 
then  existing  between  him  and  the  respond- 
ent Josephine  M.  Crow.  Due  service  of  the 
citation  Issued  thereon  was  made  upon  the 
respondent  in  the  city  of  New  York  on  No- 
vember 9,  1917.  On  December  5,  1917,  she 
entered  her  appearance  by  counsel,  and  on 
tbe  same  day  filed  a  motion  that  she  be 
granted  a  divorce  from  the  bed  and  board  of. 


and  from  future  cohabitation  with,  the  peti- 
tioner. On  January  4,  1918,  tbe  petitioner 
duly  filed  a  discontinuance  of  his  original 
petition,  and  on  January  9,  a  motion  to  dis- 
miss respondent's  motion  for  a  divorce  from 
bed,  board,  and  future  cohabitation,  on  the 
alleged  ground  that  the  respondent,  when  her 
said  motion  was  filed,  was  not  then  or  at 
any  time  thereafter  a  domiciled  inhabitant 
of  this  state,  but  during  all  of  said  period 
was  a  resident  and  domiciled  inhabitant  of 
said  city  of  New  York,  At  the  hearing  on 
January  11th,  on  this  motion  of  the  peti- 
tioner, tbe  above-stated  allegations  of  fact 
were  admitted  to  be  correct,  and  thereupon 
the  superior  court  upon  consideration  grant- 
ed petitioner's  motion  to  dismiss  on  the 
ground  of  lack  of  jurisdiction  to  consider  the 
case.  To  this  action  the  respondent  except- 
ed, and  is  now  duly  before  this  court  press- 
ing that  exception. 

[1]  The  only  question  presented  Is  this: 
In  this  state  can  a  nonresident  respondent 
in  a  divorce  suit  maintain  a  motion  in  the 
nature  of  a  cross-petition  praying  for  di- 
vorce from  bed,  board,  and  future  cohabita- 
tion? The  answer  to  this  question  is  to  be 
determined  by  the  statutes  regulating  the 
matter.  For  in  this  country  all  divorce  Ju- 
risdiction is  statutory,  and  no  court  can 
grant  a  divorce  except  for  parties  for  whom 
the  statute  makes  provision.  Section  8  of 
chapter  247  of  the  General  Laws,  after  .stat- 
ing that  the  causes  for  which  by  law  a  di- 
vorce from  the  bond  of  matrimony  may  be 
decreed  may  also  authorize  a  divorce  from 
bed,  board,  and  future  cohabitation,  contains 
this  proviso,  namely: 

"Provided,  the  petitioner  shall  be  a  domicile*! 
inhabitant  of  this  state  and  shall  have  resided 
in  this  state  such  length  of  time  as  to  the  court 
in  its  discretion  shall  seem  to  warrant  the  exer- 
cise of  the  powers  in  this  section  conferred." 

[2]  In  Walker  v.  Walker,  32  R.  I.  28.  78 
Atl.  SHQ,  tbe  court  considered  this  provLso. 
In  that  case  the  petitioner  signed  and  swore 
to  her  petition  for  a  divorce  from  bed,  board, 
and  future  cohabitation  on  October  16,  1909. 
For  about  a  year  and  a  half  prior  thereto 
the  petitioner,  her  husband  and  their  chil- 
dren had  lived  together  In  Newport.  The 
domicile  and  residence  of  the  husband  was 
In  Washington,  D.  C.  The  petitioner  did 
not  leave  her  husband  until  October  19th, 
and  did  not  attempt  to  gain  a  residence  sep- 
arate and  apart  from  him  until  that  day. 
A  motion  to  dismiss  her  petition  was  granted 
by  the  superior  court  When  the  case  came 
to  this  court  it  said  (32  R.  I.  on  page  34.  7S 
Atl.  on  page  341) : 

"It  is  clear  that  the  superior  court  was  with- 
out jurisdiction  in  tbe  premises,  and  therefore 
had  no  alternative  other  than  to  grant  the  re- 
spondent's motion  to  dismiss  the  petition.  We 
do  not  mean  to  imply  or  to  be  understood  as 
saying  that  in  a  proper  case,  one  of  urgent  ne- 
cessity, a  wife  could  not  become  a  domiciled  in- 
habitant of  this  state  by  residing  therein,  sepa- 
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rate  and  apart  from  ber  husband,  one  day  or 
even  a  fractional  part  thereof,  for  the  purpose 
of  becoming  a  petitioner  for  divorce  from  bed 
and  board  under  the  statute  aforesaid.  What 
we  do  say  is  that  the  acquirement  of  residence 
or  domicile  must  precede  the  preferment  of  the 
petition." 

We  assume  that  the  respondent  woald  con- 
cede that  by  virtue  of  the  foregoing  Inter- 
pretation of  said  proviso  the  superior  court 
would  have  no  jurisdiction  to  consider  an 
original  i>etltl<»  for  divorce  from  bed  and 
board  filed  by  her. 

[3]  Her  claim,  as  urged,  is  that,  Inasmuch 
as  she  was  brought  Into  court  upon  the  pe- 
tition of  her  husband,  so  that  the  court  ac- 
quired jurisdiction  of  them  both,  she  Is  in  a 
position  to  obtain  affirmative  relief,  not- 
withstanding the  fact  that  since  she  enter- 
ed her  appearance  and  made  her  motion  for 
a  limited  divorce  he  has  discontinued  his  pe- 
tition. She  bases  her  claim  upon  section  13  of 
chapter  289  of  the  General  Laws,  which  Is 
as  follows: 

"No  cross-bill  shall  be  necessary  In  any  salt 
in  equity,  and  no  cross-petition  in  divorce  pro- 
ceedings, but  the  respondent  in  any  such  suit 
or  proceeding  may  avail  himself  of  any  matter 
which  would  be  open  to  him  upon  a  cross-bill  or 
petition,  by  setting  up  such  matter  in  his  an- 
swer, or  in  divorce  proceedings  by  motion  in 
writing  setting  forth  the  grounds  therefor;  and 
the  court,  upon  hearing  the  cause,  may  make  any 
decree  for  or  against  either  party,  interlocutory 
or  final,  warranted  by  the  merits  of  the  cause, 
that  It  could  malie  in  such  suit  or  proceeding 
had  a  cross-bill  or  cross-petition  been  nl^  there- 
in." 

In  1891,  in  Valk  v.  Valk,  18  B.  I.  639,  29 
Atl.  499,  the  court  considered  and  Interpret- 
ed that  section  (then  section  17,  c.  20,  Ju- 
diciary Act  of  1898).  In  that  case  the  hus- 
band filed  a  petition  for  divorce  and  the  wife, 
who  was  not  a  domiciled  Inhabitant  of  the 
state,  "having  filed  an  answer  in  the  nature! 
of  a  cross-bill  under  the  provisions"  of  said 
section  17,  objected  to  a  discontinuance  of 
her  husband's  petition  on  the  ground  that 
she  was  entitled  to  be  heard  thereon.  On 
page  640  of  18  B.  I.,  on  pags  499  of  29  Atl., 
the  court  said: 

"The  evident  purpose  of  this  statute,  in  so  far 
as  it  relHtes  to  proceedings  in  divorce  cases,  is 
to  enable  the  respondent  therein  to  obtain  the 
same  relief  upon  his  answer  as  he  would  be  en- 
titled to  on  a  cross-petition,  and  no  other.  As 
the  respondent  admits  that  she  is  not  a  domi- 
ciled inhabitant  of  this  state,  however,  it  is 
clear  that  she  could  not  file  a  cross-petition  for 
divorce.  See  Pub.  Stat.  B.  I.  cap.  167,  §  1.5, 
and  hence  that  the  court  is  without  jurisdic- 
tion to  grant  her  affirmative  relief  upon  her 
answer." 

Said  section  16  was  as  follows: 
"Sec.  15.  Said  court  shall  have  no  cogni- 
zance of  or  jurisdiction  over  any  petition  [for 
divorce]  »  «  ♦  unless  the  petitioner  shall,  at 
the  time  of  preferring  such  petition,  be  a  domi- 
ciled inhabitant  of  this  state  and  have  resided 
therein  for  the  period  of  one  year  next  before 
the  preferring  of  such  petition." 

No  distinction  is  here  made  between  a  pe- 
tition for  divorce  from  the  bond  of  matri- 
mony and  one  for  divorce  from  bed  and 


board.  The  section  applies  to  both.  In  oth- 
er words  the  jurisdiction  of  the  court  hi  re- 
lation to  divorces  remained  the  same  as  stat- 
ed by  Ames,  O.  J.,  In  the  case  of  Dltson  v. 
Ditson,  4  B.  I.  87.  As  the  Chief  Justice  was 
then  also  the  court  reporter,  he  undoubtedly 
wrote  the  syllabus  to  this  case,  the  first  par- 
agraph of  which  is: 

"By  the  statute  law  of  Bhode  Island,  the  ju- 
risdiction of  its  courts  in  divorces,  whether  a 
mensa  et  thoro  or  a  vinculo,  depends  solely  upon 
the  residence  in  the  state  or  citizenship  of  the 
petitioner." 

The  effect  of  the  decision  in  the  Valk  Cast?. 
supra,  is  that  under  the  law  as  it  then  was 
domiciliary  residence  for  a  year  in  order  to 
give  jurisdiction  for.  affirmative  relief  in  di- 
vorce was  as  essential  in  a  cross-petitioner 
as  in  the  original  petitioner,  and  that  one 
filing  an  answer  or  motion  was  in  the  same 
situation  as  to  jurisdiction  and  affirmative 
relief  as  a  cross-petitioner.  In  other  words, 
there  was  no  jurisdiction  for  the  granting  of 
the  affirmative  relief  of  divorce  of  either 
kind  until  the  statutory  requirements  as  to 
dbmicile  and  residence  were  satisfied. 

In  the  €reneral  Laws  of  1896  said  section 
15  appears  as  section  10  of  chapter  195  with 
this  alteration,  namely,  everything  before 
the  word  "unless"  was  omitted,  and  in  their 
place  appears  the  words  "No  petition  for  di- 
vorce shall  be  granted."  Obviously  this 
makes  no  change  in  the  former  statutory  re- 
quirements as  to  the  domicile  and  residem'e 
of  a  petitioner  for  divorce.  But  In  1902 
(Laws  1902,  c.  971)  said  chapter  195  was 
amended  in  several  important  particulars. 
The  proviso  In  section  8  of  chapter  247  of 
the  General  Laws  of  1909,  already  quoted, 
then  first  appeared,  and  section  10  was 
amended  so  as  to  read  as  follows: 

"Sec.  10.  NV)  petition  for  divorce  from  the 
bond  of  marriage  shall  be  granted  unless  the  pe- 
titioner shall  have  been  a  domiciled  inhabit.irt 
of  this  state  and  have  resided  therein  for  tbf 
period  of  two  years  next  before  the  preferrine  of 
such  petition :  Provided,  that  if  the  defemlnnt 
shall  nave  been  a  domiciled  inhabitant  of  this 
state  and  shall  have  resided  in  this  state  for  thr 
period  of  two  years  next  before  the  preferrine 
of  such  petition,  and  shall  be  actually  scn«<l 
with  process,  the  above  requirement  as  to  dom- 
icile and  residence  on  the  part  of  the  petitioner 
shall  be  deemed  to  have  been  satisfied  and  ful- 
filled." 

This  now  appears  unaltered  as  section  10 
of  chapter  247  of  the  General  Laws  of  190t». 

[4]  It  Is  plain  that  the  Legislature  has  by 
these  amendments  made  the  question  of  ju- 
risdiction in  the  two  kinds  of  divorces  de- 
Iiend  upon  different  sets  of  facts.  As  to 
a  divorce  from  the  bond  of  marriago.  It 
Is  no  longer  necessary  for  the  petitiouor 
to  be  a  domiciled  inhabitant  and  resident 
of  this  state;  that  is,  he  may  be  a  non- 
resident and  a  domiciled  inhabitant  of  an- 
other state.  The  court  has  jurisdiction 
of  a  petition  for  an  absolute  divorce  if 
either  the  petitioner  or  the  respondeat  be  "a 
domiciled  Inhabitant  of  this  state  ar.'l" 
haa  "resided  therein  for  a  period  of  two 
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years  next  before  the  preferring  of  such  pe- 
tition." The  period  of  required  residence  Is 
now  two  years  instead  of  one  year  as  for- 
merly. 

As  to  a  divorce  from  bed  and  board,  for 
the  court  to  have  Jurisdiction  the  petitioner 
must,  as  formerly,  be  a  domiciled  Inhabitant 
of  this  state,  but  he  Is  no  longer  In  express 
terms  required  to  have  resided  therein  for  a 
period  of  one  year,  as  formerly,  or  for  any 
definitely  stated  period,  but  for  "such  length 
of  time  as  to  the  court  in  Its  discretion  shall 
seem  to  warrant"  its  action  on  such  a  peti- 
tion. In  other  words,  a  nonresident  cannot 
petition  for  a  divorce  from  bed  and  board 
and  have  such  petition  granted,  whether 
such  petition  be  an  original  one,  a  cross- 
petition,  or  a  motion  given  the  effect  of  a 
cross-petition  by  statute.  Sections  8  and 
10  of  chapter  247  of  the  General  Laws  were 
put  into  tlielr  present  form  and  enacted  as 
parts  of  one  amendatory  act  on  the  same 
day.  There  Is  no  reason  to  Infer  that  the 
General  Assembly  did  not  Intend  to  make  the 
changes  which  the  plain  and  unambiguous 
language  so  clearly  states. 

The  resulting  situation  is  that  the  supe- 
rior court  acquired  Jurisdiction  of  the  re- 
spondent to  the  extent  of  being  able  to  have 
heard  her  case  and  to  have  granted  affirma- 
tive relief.  If  the  evidence  warranted  It,  had 
she  asked  for  a  divorce  from  the  bond  of 
marriage  by  a  cross-petition  or  by  "a  motion 
in  writing  setting  forth  the  grounds  there- 
for." It  did  not  acquire  jurisdiction  so  as 
to  consider  her  motion  for  divorce  from  bed 
and  board  and  to  grant  relief  thereon  even 
if  the  petitioner  had  not  discontinued  his 
petition.  The  reason  for  these  different 
methods  of  dealing  with  these  two  kinds  of 
divorce  is  not  a  subject  of  Inquiry  in  the  de- 
termination of  this  case.  The  Legislature 
has  seen  fit  thus  to  specify  and  limit  the 
court's  jurisdiction,  as  it  has  the  power  so  to 
do.  If  the  existing  statutes  on  the  subject 
should  be  considered  unsatisfactory,  the  rem- 
edy therefor  must  be  sought  at  the  hands  of 
the  lawmaking  power. 

The  respondent  has  cited  several  cases  In 
which  under  similar  states  of  fact  courts 
have  held  that  they  had  jurisdiction  to  grant 
relief  to  nonresident  respondents.  An  exam- 
ination of  them  shows  that  some  of  the  deci- 
sions are  based  upon  statutes  interpreted  as 
conferring  Jurisdiction.  Others  of  them  Indi- 
cate that  courts  have  entertained  a  cross-bUl 
or  cross-petition  on  the  ground: 

"That  a  court  of  equity,  having  acquired  jn- 
risdiction  of  the  parties  and  of  the  subject-mat- 
ter of  the  suit,  will  retain  and  exercise  such 
jurisdiction  until  the  equities  of  all  the  parties 
are  meted  oat  to  them."    9  R.  C.  L.  404. 

We  have  found  in  none  of  these  cases 
statutes  similar  to  our  own  in  stating  with 
such  particularity  the  things  essential  to 
give  jurisdiction,  and  In  making  distinction 
as  to  jurisdiction  between  absolute  divorces 


and  divorces  from  bed  and  board.  In  view 
of  the  clear  and  explicit  provisions  of  our 
statutes,  we  think  no  useful  purpose  would 
be  served  by  a'  discussion  of  .these  cases. 

The  respondent's  exception  Is  overruled, 
and  the  case  is  remitted  to  the  superior 
court  for  further  proceedings. 


STATE  V.  JOHNSON.     (Nos.  5092,  5093.) 

(Supreme  Court  of  Rhode  Island.    May  28, 
1918.) 

1.  Abortion  <S=9lO— Evidence— Dting  Dec- 
larations. 

In  a  prosecution  for  aiding,  assisting,  and 
counseling  an  abortion,  resulting  in  death,  that 
portion  of  the  dying  declaration  of  deceased  to 
the  effect  that  defendant  was  responsible  for 
her  pregnancy  was  improi)erly  read  to  the  jury ; 
there  being  no  association  between  the  carnal 
knowledge  resulting  in  pregnancy  and  the  abor- 
tion produced  two  months  later,  which  would 
make  the  former  part  of  tlie  res  gestte. 

2.  HoHiciDE    «=»214(1)  —  Dtino    Declara- 
tions. 

The  authorities  are  practically  unanimous 
that  evidence  of  dying  declarations  should  be 
restricted  to  the  act  and  the  circumstances  im- 
mediately attending  it  and  forming  a  part  of  the 
rea  gestse,  and  that  they  are  not  admissible  to 
prove  former  or  extrinsic  transaction. 

3.  Criminal  Law  <s=1169(5)— Admission  of 
Testimony— Cure  by  Instbitction. 

Where  indictment  for  aiding  abortion  result- 
ing in  death  and  indictment  for  having  carnal 
knowledge  of  victim  under  age  of  consent  were 
tried  together  with  defendant's  consent,  the 
harmful  effect  of  admission  in  evidence,  of  that 
part  of  victim's  dying  declaration  to  the  effect 
that  defen'dant  was  responsible  for  pregnancy, 
inadmissible  under  either  irdictment,  was  not 
removed  by  charge  expressly  stating  that  dying 
declaration  should  not  be  considered  in  connec- 
tion with  indictment  charging  carnal  knowl- 
edge. 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Charles  F. 
Stearns,  Judge. 

Walter  L.  Johnson  was  convicted  of  crimes, 
charged  under  two  Indictments.  Motions  for 
new  trial  were  denied,  and  defendant  brings 
exceptions.  Exceptions  sustained,  and  case 
remitted,  with  directions. 

Antonio  A.  Capotosto,  Second  Asst.  Atty. 
Gen.,  for  the  State.  Joseph  H.  Coen,  of  Provi- 
dence, for -defendant. 

VINCENT,  J.  Walter  L.  Johnson  is  the  de- 
fendant under  two  Indictments.  One  number- 
ed 9001  charges  him  with  aiding,  assisting, 
and  counseling  an  abortion  upon  the  body  of 
Dorothy  V.  Hughes,  which  resulted  in  her 
death.  The  other  Indictment,  numbered  9002, 
charges  the  defendant  with'  having  carnal 
knowledge  of  one  Dorothy  V.  Hughes,  a  girl 
under  the  age  of  16  years,  and  therefore  under 
the  age  of  consent.  To  each  of  these  indict- 
ments the  defendant  pleaded  not  guilty.  The 
cases  were  tried  together  in  the  superior  court, 
at  the  request  of  the  defendant,  and  in  each 
the  jury  rendered  a  verdict  of  guilty.    In  each 
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case  the  defendant  filed  a  motion  for  a  new 
trial.  Before  these  motions  came  up  for 
hearing,  the  Judge  who  presided  at  the  trial 
was  elevated  to  the  bench  of  the  Supreme 
Court.  These  motions  were  accordingly 
heard  by  another  Judge,  not  sitting  at  the 
trial,  and  were  denied. 

[1]  We  will  first  take  up  the  indictment 
numbered  9001  charging  the  defendant  with 
aiding,  assisting,  and  counseling  an  abortion 
in  which  the  defendant  has  brought  to  this 
.court  his  bill  of  exceptions  setting  forth  18 
iisslgnments  of  error.  Of  these  we  will  first 
take  up  the  sixth  and  seventh  exceptions  al- 
leging error  of  the  trial  court  In  admitting 
the  dying  declaration  of  Dorothy  V.  Hughes. 
This  declaration  is  as  follows: 

"My  name  is  Dorothy  Vivian  Implda  Hughes ; 
my  home  is  297  ])'ountain  street.  Providence,  K. 
I.  I  realize  that  I  am  very  sick,  and  that  I 
cannot  get  better,  and  that  I  am  about  to  die. 
I  wish  to  tell  how  everything  happened.  I 
found  that  I  was  in  a  family  way  was  when 
Walter  Johnson  took  me  to  the  doctor.  Walter 
Johnson  took  me  to  Dr.  Bobbins'  office  at 
Thornton,  a  week  ago  to-day ;  that  was  on 
Monday.  We  met  Dr.^Bobbins  at  his  office  that 
morning  at  about  noon  time.  The  doctor  made 
an  examination;  he  told  me  that  I  was  in  a 
family  way,  and  had  lieen  that  way  for  two 
months  and  three  weeks.  He  told  me  that  he 
could  not  do  anything  that  day,  but  he  told 
me  to  come  back  on  Tuesday.  Tuesday  morning 
Walter  Johnson  went  with  me  to  Dr.  Bobbins' 
office.  Dr.  Bobbins  took  a  piece  of  metal  about 
a  foot  long,  with  a  loop  on  the  end  of  it;  it 
was  covered  with  a  rubber  tube;  after  he  put 
it  in  there,  he  pulled  out  the  metal  and  left  the 
rubber  in  there.  Walter  Johnson  paid  him  $25. 
We  went  home,  and  that  afternoon,  Tuesday, 
I  started  in  flowing;  something  big  covered 
with  blood  camo  out.  Dr.  Bobbins  came  to  my 
hou.sc  on  Fountain  street  on  Wednesday,  Thurs- 
day, and  Friday  to  see  me;  two  and  sometimes 
three  times  a  day.  Friday  afternoon  I  called 
in  Dr.  Slack  in ;  he  did  not  know  what  hap- 
pened ;  he  treated  me  for  inflammation  of  the 
bowels ; .  he  gave  me  some  pills,  and  he  sent  me 
to  the  hospital,  the  Bhode  Island  Hospital, 
where  I  am  now.  Walter  Johnson,  69  Stewart 
street,  is  the  man  who  is  responsible  for  my  con- 
dition; he  is  the  only  man  I  have  been  with. 
I  have  never  had  anything  to  do  with  any  other 
man. 

"(Sgd.)    Dorothy  Vivian  Imelda  Hughes." 

The  defendant  objected  to  the  Introduction 
of  this  declaration  as  a  whole,  which  objec- 
tion being  overruled,  he  asked  that  the  con- 
cluding statement,  "Walter  Johnson,  69  Stew- 
art street  is  the  man  who  is  responsible  for 
my  condition;  he  is  the  only  man  I  have 
been  with.  I  have  never  had  anything  to  do 
with  any  other  man" — should  be  eliminated 
in  submitting  the  declaration  to  the  Jury,  on 
the  ground  that  statements  In  a  dying  dec- 
laration must  be  "confined  exclusively  to  the 
matters  which  happened  at  the  time  that  the 
death  took  place  and  the  thing  that  caused 
the  death.  Matters  which  took  place  prior 
to  that,  which  are  not  properly  part  of  the  res 
gestae,  are  not  admissible  In  a  dying  declara- 
tion." The  court  permitted  the  whole  dec- 
laration to  be  read  to  the  Jury  against  the 
objection  of  the  defendant. 

We  think  that  the  submission  to  the  Jury 


of  the  concluding  portion  of  the  dying  decla- 
ration was  error.  We  do  not  think  that  it 
can  be  reasonably  said  that  the  language 
used  refers  to  matters  which  are  a  part  of 
the  res  gestae.  The  Indictment  under  con^d- 
eration  charges  the  defendant  with  aidinz. 
assisting,  and  counseling  an  abortion.  The 
language  now  under  consideration  evidently 
refers  to  the  defendant  as  being  the  person 
responsible  for  the  pregnancy.  Pregnancy  is 
not  necessarily  or  customarily  followed  by 
an  attempt  to  procure  an  abortion.  Carnal 
knowledge  and  abortion  are  distinct  offenses, 
and  furnish  the  basis  for  separate  indict- 
ments, as  in  the  case  now  before  us.  There 
ia  no  association  between  the  carnal  knowl- 
edge, re.iulting  In  pregnancy,  and  the  abor- 
tion procured  two  months  later,  resoltin;  in 
death,  which  could  make  the  former  a  part 
of  the  res  gestse. 

[2]  The  authorities  are  practically  unani- 
mous that  evidence  of  dying  declarationi: 
should  be  restricted  to  the  act  and  the  circum- 
stances immediately  attending  It  and  formine 
a  part  of  the  res  gest»,  and  that  they  are  not 
admissible  to  prove  fonner  or  extrinsic  trans- 
actions. A  few  of  the  many  cases  supporting 
this  doctrine  may  be  cited.  L«Iber  v.  Com- 
monwealth. 9  Bush  (Ky.)  11;  Hays  v.  Stat.'. 
40  Md.  a^1:  state  v.  Baldwin,  79  Iowa. 
714,  45  N.  W.  297;  Warren  v.  State,  9  Tex. 
App.  619;  Hackett  v.  People,  54  Barb.  (S.  T.l 
370;  Montgomery  t.  State,  80  Ind.  Xt».  41 
Am.  Bep.  815 ;  State  v.  Moody,  18  Wash.  163. 
51  Pac.  356.  See,  also,  Worthlngton  v. 
State,  92  Md.  222,  48  Atl.  355,  56  L.  R.  A. 
353,  and  note,  S4  Am.  SL  Bep.  506,  and  Har- 
per V.  State,  79  Miss.  575,  31  South.  195.  .75 
Li.  B.  A.  372,  and  note. 

We  are  aware  that  there  Is  substantial  au- 
thority for  the  Introduction  of  testimony,  in 
cases  of  abortion,  to  the  effect  that  the  de- 
fendant was  responsible  for  the  pregnant-y 
in  order  to  show  a  motive  for  the  procure- 
ment of  the  operation.  In  all  of  these  ca-iies, 
however,  the  woman  siirvlved  the  operation 
and  appeared  as  n  witness  against  the  de- 
fendant, and  was  of  course  subject  to  craw- 
examination.  We  do  not  find  any  case  where 
statements  in  a  dying  declaration  reganlins 
matters  outside  of  the  res  gestae  have  Ijeen 
held  admissible  for  the  purpose  of  showing 
the  motive  of  the  defendant  The  rule  ex- 
cluding from  dying  declarations  any  state- 
ment out.side  of  the  res  gestiB  appears  to  have 
been  rigidly  enforced  by  substantially  all 
the  courts  of  this  country. 

We  think  that  the  defendant's  seventh  eX' 
ception  must  be  sustained,  and  that  the  sixth 
exception  must  be  sustained  in  so  far  as  it 
relates  to  the  admission  of  that  i>art  oC  the 
dying  declaration  which  Is  made  the  subject 
of  the  seventh  exception.  Tlie  other  excep- 
tions of  the  defendant  to  the  Indictment  9001 
do  not  seem  to  us  to  set  forth  any  reversible 
error,  and  they  are  therefore  overruled. 

[3]  In  the  matter  of  the  second  indlct- 
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ment,  numbered  9002,  In  which  the  defendant 
Is  charged  with  carnal  knowledge  of  Doro- 
thy v.  Hughes,  the  question  of  the  dying 
declaration  is  not  directly  Involved.  In  Its 
charge,  the  trial  court  expressly  instructed 
the  jury  that  they  were  not  entitled  to  and 
could  not  use  the  testimony  of  the  dying  dec- 
laration in  ascertaining  the  guilt  or  innocence 
of  the  defendant  under  that  indictment  for 
the  reason  that  the  law  does  not  permit  the 
use  of  a  dying  declaration  in  a  case  of  that 
character.  The  two  cases  were  tried  togeth- 
er at  the  request  of  the  defendant,  and  ap- 
parentlj"  with  the  consent  of  the  state.  The 
dying  declaration  was  offered  by  the  state, 
and  admitted  in  evidence  for  the  purpose  of 
proving  that  the  defendant  was  guilty  of  aid- 
ing and  counseling  an  abortion ;  a  crime  of 
which  he  was  charged  in  an  indictment  sep- 
arate from  the  one  now  under  consideration. 
The  evidence  thus  brought  to  the  minds  of 
the  Jury,  through  the  introduction  of  the  dy- 
ing declaration,  was  In  part  inndmlsslble  in 
one  case  and  wholly  Inadmissible  In  the  oth- 
er. To  be  sure  the  trial  Judge  Instructed  the 
jury'  that  they  must  not  consider  the  declara- 
tion in  connection  with  the  Indictment  charg- 
iuK  carnal  knowledge,  but  It  does  not  seem  to 
lis  that  even  with  that  Instruction  the  mem- 
bers of  the  Jury  would  be  al>le  to  complete- 
ly stifle  their  recollection  of  the  matters  set 
forth  in  the  declaration  or  altogether  eradi- 
cate from  their  minds  the  influence  which  a 
l?nowle<lge  of  such  matters  would  be  likely 
to  produce.  The  failure  to  exclude  the  con- 
cluding portion  of  the  dying  declaration,  in 
the  abortion  case,  was  particularly  unfor- 
tunate in  view  of  the  fact  that  such  portion 
referred  to  the  offense  charged  in  the  other 
indictment.  We  think  that  the  defendant's 
first  exception  in  the  case  of  the  indictment 
numbered  9002  must  be  sustained.  We  can- 
not say  that  the  defendant  has  had  a  fair 
trial  in  either  case,  and  we  therefore  feel 
compelled  to  grant  him  a  new  trial  in  each 
of  them. 

The  cases  are  remitted  to  the  superior 
court,  with  direction  to  give  the  defendant 
a  new  trial  In  each  case. 


FOLEY  V.  CITY  OF  OUANGE.    (No.  41.) 

(Court  of  Errors  nnd  Apppnls  of  New  Jersey. 
March  4,  1918.) 

(Byllabut  hv  the  Court.) 

1.  MtJNiCTPAt  CoRPORATroxs   <3=>185(5)— Of- 
ncEBS— Charoes  and  Dismissal. 

The  amendment  to  section  4  of  the  Walsh 
Act,  approved  April  13,  1915  (P.  L.  1915.  p. 
494>,  takes  from  the  board  of  commissioners 
jurisdiction  to  try  charges  aiEtainst  a  police  of- 
ficer, and  vests  such  jurisdiction  in  the  com- 
missioner of  the  department  of  public  safety. 

2.  Statutes  «=>227— Mandatory  Opxbation 

— "SHAIi." 

In  a  statute  prescribing  the  exercise  of  the 
powers    of    municipal    government,    the    word 


"shall"  is  imperative,  and  imports  absolute  ob- 
ligation, unless  a  different  meaning  is  conclu- 
sively required  by  the  context. 

[Ed.  Note.— For  other  definitions,  sec  Words 
and  Phrases,  First  and  Second  Series,  Shall.] 

Parker,  White,  and  Gardner,  JJ.,  dissenting. 

Appeal  from  Supreme  (^urt. 

John  D.  Foley  was  dismissed  from  the  po- 
lice force  of  the  City  of  Orange.  The  dis- 
missal was  set  aside  on  error  to  the  Supreme 
Court,  and  the  City  appeals.    Affirmed. 

The  Supreme  Court  Hied  the  following  per 
curiam  memorandum: 

"The  prosecutor,  John  D.  Foley,  was  charged 
with  violating  rule  15  of  the  police  rules,  and 
was  tried  on  the  charge  of  the  board  of  com- 
missioners of  the  city  of  Orange,  found  guilty, 
and  dismissed  from  the  force. 

"The  jurisdiction  to  try  the  pipsecutor  is 
under  P.  L.  1915,  p.  496,  f  4,  vested  in  the 
commissioner  of  the  department  of  public  safety. 
The  board  of  commissioners,  sitting  as  such  board, 
was  witiiout  jurisdiction  to  try  him.  See  Apple 
V.  Atlantic  City,  104  Atl.  89,  recently  decided  and 
not  yet  officially  reported,  opinion  is  on  file. 

"The  proceedings  must  be  set  aside,  with 
costs." 

Artltur  B.  Seymour,  of  Orange,  for  appel- 
lant. William  A.  Lord,  of  Orange^  for  ap- 
pellee. 

GABBISON,  J.  [1]  The  question  to  be  de- 
cided is  whether  the  Jurisdiction  to  try 
charges  against  a  police  officer  of  a  city  gov- 
erned under  the  Walsh  Act  (P.  L.  1912,  p. 
643)  was  taken  away  from  the  board  of  com- 
missioners by  the  amendment  of  the  fourth 
section  of  such  act  (P.  U  1915,  p.  494).  Prior 
to  such  amendment  all  of  the  Judicial  power 
of  the  board  of  commissioners  was  vested  In 
the  board  Itself,  which  by  reason  thereof  was 
In  effect  a  Judicial  tribunal  of  a  somewhat 
anomalous  character.  This  situation  arose 
from  the  fact  that  while  the  parent  act  dis- 
tributed among  the  several  departments 
created  by  it  all  of  the  executive  and  ad- 
ministrative power  and  authority  of  the  city 
government,  it  omitted  to  make  a  similar  dis- 
tribution of  the  Judicial  power.  The  amend- 
ment of  1915  supplied  this  omitted  provision 
by  the  insertion  of  the  word  "Judidal"  among 
the  powers  that  "shall  be  distributed"  to 
and  among  the  several  departments,  which 
placed  the  Judicial  power  appropriate  to  any 
one  of  such  departments  upon  precisely  the 
same  footing  as  the  executive  and  adminis- 
trative powers;  1.  e.,  to  be  exercised  by  the 
commissioner  of  such  department,  and  not  by 
the  board  itself  as  a  body.  The  legislative 
will  thus  declared  was  imposed  upon  the  mu- 
nicipal agent  without  regard  to  its  concur- 
rence or  dissent,  which  would  be  as  nugatory 
in  the  one  case  as  It  would  be  futile  in  the 
other.  The  statute  being  imperative  and  im- 
porting absolute  obligation  was  self-execut- 
ing, a  rule  that  lies  at  the  root  of  all  legisla- 
tive supremacy. 

[2]  "The   presumption,"    said    Mr.   Justice 
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Trenchard  In  Haythom  v.  Van  Keuren,  79  N, 
J.  Law,  101,  T4  Atl.  502,  "la  that  the  word 
'shall'  In  a  statute  Is  used  In  an  Imperative 
and  not  in  a  directory  sense.  If  a  different 
iaterpretation  Is  sought,  it  must  rest  upon 
something  in  the  character  of  the  legislation 
or  in  the  context  which  will  Justify  a  differ- 
ent meaning."  In  the  present  case  the  con- 
text Is  the  declaration  by  the  supreme  leg- 
islative authority  of  a  state  that  the  govern- 
mental powers  granted  by  it  shall  be  exer- 
cised In  a  particular  manner.  Such  a  dec- 
laration from  such  a  source  upon  such  a  sub- 
ject ipso  facto  distributed  the  judicial  power 
in  accordance  with  the  legislative  mandate. 
The  contention  that  thereafter  the  Judicial 
power  remained  where  it  was  before  such  dis- 
tribution must  rest  upon  the  notion  that 
words  hay.e  no  settled  meaning,  or  that  lan- 
guage is  powerless  to  express  thought. 

The  Judgment  of  the  Supreme  Court  is  af- 
firmed, with  costs. 

PARKER,  WHITE,  and  GARDNE31,  JJ., 
dissent. 


BOROUGH  OF  BEN  AVON  et  al.  t.  OHIO 
VALLEY  WATER  CO.     (No.  1.) 

(Supreme  Court  of  Pennsylvania.     Feb.  25, 
1918.)    • 

1.  Public  Sebvice  Commissions  <g=»32— 
Findings  of  Commission— Review  by  Su- 
FEBioB  CouBT— Statute. 

Under  Act  July  26,  1913  (P.  I*  1427)  art. 
«,  §£  22-24,  as  amended  by  Act  June  3,  1915 
rP.  Li.  779),  rdating  to  a  review  of  the  Pub- 
lic Service  Commission's  orders,  and  providing 
that  an  appeal  shall  be  taken  to  the  Superior 
Court,  the  inquiry  by  the  Superior  Court  on 
appeal  is  not  whether  the  order  is  such  as  it 
would  have  made  in  the  exercise  of  administra- 
tive functions,  but  whether  the  order  was  a 
reasonable  exercise  of  the  discretion  conferred 
apon  the  commission  by  the  statute,  and  it  la 
not  to  substitute  its  judgment  as  to  rates  or 
values  for  that  of  the  commission. 

2.  Waters  and  Water  Courses  «=»203(12)— 
Water  Compamt— Valuation  of  Property 
— BINDINGS  of  Commission— Review. 

Where  an  order  of  the  Public  Service  Com- 
mission under  Act  July  26,  1913  (P.  L.  1427) 
art.  6,  $9  22-24,  fixing  a  schedule  of  rates  to 
be  charged  by  a  water  company  based  upon  the 
fair  valuation  of  its  property,  finding  a  spe- 
cial value  attached  to  the  location  of  its  pump- 
ing station  on  sand  bars  in  a  river  as  the 
source  of  water  supply,  and  estimating  the  re- 
production cost  of  the  island  property  at  $48,- 
000,  based  on  some  evidence  that  the  river  wa- 
ter was  purified  by  being  filtered  through  tho 
sand  bars,  though  tiiere  was  other  evidence  that 
its  source  was  an  underground  stream  flowing 
through  a  bed  of  sand  and  gravel  beneath  the 
bed  of  the  ovcrchannel  of  the  river,  which 
stream  could  be  reached  an^here  in  the  vicin- 
ity, was  supported  by  evidence,  an  order  of 
the  Superior  Court  increasing  the  valuation 
would  be  reversed  and  the  commission's  order 
reinstated. 

3.  Waters  and  Water  Courses  €=s>203(6)— 
Water  Company— Valuation  or  Property 
—Rates— Elements. 

On  review  of  tho  commission's  order  in 
such  case,  the  Superior  Court  erred  in  refusing 


to  consider  that  a  part  of  the  land  oceapied 
by  the  company  at  its  pumping  station  lav  in 
the  river  outside  of  and  below  the  harbor  line, 
and  that  the  company  had  no  absolnto  title 
to  that  part  of  the  island  property,  and  that 
Its  absolute  title  ended  at  high-water  mark,  and 
that  it  had  only  a  qualified  right  to  the  um 
of  the  land  between  high-water  and  low-watrr 
mark  depending  upon  tho  grace  of  the  govern- 
ment, as  such  favor  could  not  |>e  made  a  basiii 
for  capitalization  as  against  the  public,  so  where 
the  commission  had  considered  such  dements 
its  finding  should  not  have  be<m  interfered  with. 

4.  Waters  and  Water  Courses  ^=3203(12)— 
Water  Company— Valuation  of  Property 
-Parallel  Lines  of  Water  Pipe. 

Where  the  evidence  showed  the  company's 
purchase  of  parallel  and  competing  lines  ti) 
eliminate  competition,  the  determination  of 
what  was  necessary  and  what  was  overdevelop- 
ment, under  the  circumstances,  was  within  the 
proper  function  of  the  commission,  and  where 
its  finding  allowing  one-third  of  tho  reproduc- 
tion cost  was  sustained  by  competent  evidence, 
and  no  abuse  of  discretion  waa  shown,  it 
should  not  have  been  disturbed  by  the  Su- 
perior Court  on  review. 

5.  Waters  and  Water  Goubsbs  €=9203(6)— 
Water  Company— Valuation  of  Pboperu 
—Rates. 

Where  a  proper  allowance  was  made  of  the 
value  of  the  water  company's  physical  proper^ 
from  an  investment  standpoint,  with  nie  busi- 
ness attached,  the  going  value  was  necessarily 
included  within  that  estimate,  and  it  was  not 
necessary  to  fix  a  separate  and  distinct  sam 
for  going  value ;  as  in  determining  Hie  cost  of 
production  as  a  basis  for  establishing  a  rea- 
sonable rate  allowance  for  going  valne  usuall; 
rests  on  the  theory  that  dividends  shonld  be 
postponed  until  the  earnings  are  adequate  to 
cover  expenses  and  cost  of  securing  new  busi- 
ness and  interest  on  bonds. 

6.  Waters  and  Water  Courses  «=>203(6)— 
Water  Company — Valuation  for  Rate- 
Making  Purposes— Interest  During  Con- 
struction OP  Plant. 

The  amount  to  be  allowed  for  interest  du^ 
ing  the  period  of  the  construction  of  the  wa- 
ter company's  plant  was  a  matter  for  the  com- 
mission's judgment  upon  consideration  of  the 
facts,  such  as  that  the  plant  would  naturally 
be  ready  for  use  in  part  at  different  periods  of 
time,  and  in  view  of  the  original  cost  of  con- 
struction. 

7.  Waters  and  Water  Courses  «=203(6>— 
Water  Company— Valuation  fob  Rate- 
Making  Purpose— Brokerage. 

Any  brokerage  paid  by  the  company  for  th(> 
sale  of  its  bonds  should  properly  be  considered 
by  the  commission  in  connection  with  the  in- 
terest charged,  and  should  not  be  included  in 
fixing  the  capitalization  of  the  company  as  a 
basis  of  a  permanent  charge  against  the  public. 

8.  Waters  and  Water  Courses  €=»203(0)— 
Rates — Valuation  of  Property. 

The  ascertainment  of  the  fair  value  of  the 
property  for  rate-making  purposes  is  not  « 
matter  of  formulas,  but  a  matter  calling  for  the 
exercise  of  a  sound  and  reasonable  judgment  on 
a  proper  consideration  of  all  relevant  facts,  and 
the  commission  is  not  bound  to  adopt  one  meth- 
od exclusively,  but  may  consider  various  meth- 
ods and  use  its  judgment  as  to  the  extent  to 
which  either  shall  be  employed,  and  the  original 
cost  of  the  property  is  not  to  be  taken  as  con- 
trolling, and  much  must  be  left  to  the  sole  dU- 
cretion  and  experience  of  the  commission  as  an 
appraising  body. 

Appeal  from  Superior  Court 
Complaints  by  Ben  Avon  Borough  and  fire 
others  against  the  Ohio  Valley  Water  Com- 
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pany.  From  a  decree  of  the  Superior  Court 
(68  Pa.  Super.  Ct.  661),  reversing  orders  of 
the  Public  'Service  Commission,  complainants 
appeaL  Order  of  Superior  Court  reversed, 
and  order  of  Public  Service  Commission  re- 
instated. 

Argued  before  BROWN,  0.  J.,  and  MES- 
TREZAT,  POTTER*  STEWART,  MOSCH- 
ZISKER,  FRAZBR,  and  WALLING,  JJ. 

David  L.  Starr,  Albert  G.  Llddell,  James 
McLaren,  and  Leonard  K.  Guiler,  all  of  Pitts- 
burgh, for  appellants  Ben  Avon  Borough 
and  others.  Berne  H.  Evans,  of  Harrisbnrg, 
and  Francis  Shunk  Brown.  Atty.  Gen.,  for 
appellant  Public  Service  Commission.  Wil- 
liam Watson  Smith  and  Gordon  &  Smith,  all 
of  Pittsburgh,  for  appellee. 

POTTER,  J.  This  is  an  ai^>eal  from  tbe 
Judgment  of  the  Superior  Court  reversing 
an  order  of  the  Public  Service  Commission 
In  which  it  fixed  a  schedule  of  rates  to  be 
charged  by  the  Ohio  Valley  Water  Company, 
based  upon  the  fair  value  of  the  property 
of  the  company  as  ascertained  by  the  commlsi- 
slon.  The  Superior  Court  directed  the  com- 
mission to  reform  its  valuation  in  certain 
definite  particulars,  and  upon  that  valuation 
to  fix  a  schedule  of  rates  which  would  cover 
expen.ses  and  depredation,  and  would  yield 
a  return  foimd  by  the  commission  to  be  fair. 
Alleging  that  the  effect  of  the  decree  of  the 
Superior  Court  .was  merely  to  substitute  Its 
opinion  as  to  the  value  of  certain  Items  of 
property  for  that  of  the  commission,  and  that 
It  left  to  the  commission  no  duty  other  than 
that  of  making  the  computations  as  directed, 
the  commission  and  the  parties  complainant 
before  it  have  taken  this  appeal. 

[1]  The  authority  of  the  Superior  Court  to 
review  the  findings  of  the  commission  is 
found  in  the  act  of  July  26,  1913  (P.  L.  1374), 
as  amended  by  the  act  of  June  3,  1915  (P.  L. 
779),  which  provides  that  appeals  shall  be 
taken  to  the  Superior  Court  Instead  of  to 
the  court  of  common  pleas  of  Dauphin  county. 
In  the  act  of  July  26,  1913  (P.  I*  1374,  1427) 
art.  6,  It  i»  provided,  inter  alia,  as  follows : 

"See.  '£i.  At  the  hearing  of  the  appeal  the  said 
court  shall,  upon  the  record  certified  to  it 
by  the  commission,  determine  whether  or  not 
the  order  appealed  from  is  reasonable  and  in 
conformity  with  law. 

"Sec.  23.  In  all  such  cases  the  orders  of  the 
commission  shall  be  prima  facie  evidence  of 
the  reasonableness  thereof,  and  the  burden  of 
proving  the  contrary  shall  be  upon  the  appel- 
lant or  appellants;  and  the  notes  of  testimony 
taken  before  the  commission  or  any  of  the 
members  thereof,  duly  certified  under  its  seal, 
and  filed  as  aforesaid  as  a  part  of  the  record, 
shall  be  considered  by  the  court  as  the  testi- 
mony in  the  case. 

"Sec.  24.  If  the  court  shall,  upon  the  record, 
find  that  the  order  appealed  from  is  reasonable 
and  in  conformity  with  law,  it  shall  enter  a 
decree  dismissing  the  appeal  and  affirming  the 
order  of  the  commission.  If  the  court  shall, 
upon  the  record,  find  that  the  order  appealed 
from  is  unreasonable  or  based  upon  incom- 
petent evidence  materially  affecting  the  deter- 
mination or  order  of  the  commission,  or  is 
otherwise  not  in  conformity  with  law,  it  may 


enter  a  final  decree  reversing  the  order  of  the 
commission,  or,  in  its  discretion,  it  may  remand 
tho  reooid  to  the  commission,  with  directions 
to  reconsider  the  matter  and  make  snch  order 
as  shall  be  reasonable  and  in  conformity  with 
law.  In  case  the  said  court  shall  reverse  an  or- 
der of  the  commission  dismissing  a  complaint, 
after  an  investigatirai  and  hearing  thereon  be- 
fore the  commission,  it  shall  remand  the  rec- 
ord and  proceedings  to  the  commission,  with  di- 
rections to  reinstate  the  complaint,  proceed  to 
another  hearing  and  investigation,  and  make 
such  order  as  shall  be  reasonable  and  in  con- 
formity with  law.  In  making  any  final  decree 
on  any  appeal  the  court  shall  have  full  power 
to  dispose  of  all  costs." 

In  the  case  of  Mt  Union  Borough  v.  Mt. 
Union  Water  Company,  63  Pa.  Super.  Ct.  337, 
the  Superior  Court  defined  Its  functions  in 
dealing  with  appeals  from  the  orders  of  the 
Public  Service  Commission.  It  there  said 
(63  Pa.  Super.  Ot  page  341): 

"By  the  act  of  1915  the  Legislature  saw  fit 
to  amend  certain  sections  of  the  act  of  1913 
so  as,  inter  alia,  to  make  the  appeal  allowed  by 
the  last-named  act  to  this  court  instead  of  the 
court  of  common  pleas  of  Dauphin  county. 
Section  22  of  the  act  of  1913,  just  quoted,  was 
neither  amended  nor  repealed.  It  still  measures 
the  scope  and  purpose  of  our  revisory  powers, 
so  far  as  conferred  by  this  act,  as  it  did  those 
of  the  court  ot  Dauphin  county.  There  is  noth- 
ing in  the  act  of  1915  to  warrant  the  conclusion 
that  the  Legislature  intended  to  make  the  Su-. 
perior  Court  a  second  administrative  commis- 
sion. The  statute  neither  requires  nor  au- 
thorizes this  court  to  fix  and  determine  for  it- 
self the  rate,  charge,  etc.,  that  a  public  service 
company  may  exact.  Our  function  is,  as  the 
statute  declares,  but  to  decide  whether  or  not 
the  appellant  has  discharged  the  burden  cast  on 
him  by  the  Legislature.  Or,  in  the  words  of 
the  act,  our  inquiry  therefore  must  be.  Was 
the  order  appealed  from,  as  shown  bj;  the  rec- 
ord certified  to  us  by  the  commission,  'rea- 
sonable and  in  conformity  with  law'?" 

And  in  B.  &  O.  R.  R.  Ck).  v.  Public  Service 
Commission,  66  Pa.  Super.  Ot.  403,  the  Su- 
perior Court  again  said  (66  Pa.  Super.  Ct. 
page  412): 

"Establishing  a  schedule  of  the  rates  or  tolls 
that  a  public  service  company  may  lawfully 
demand  is  one  of  the  most  complicated  and 
important  of  all  the  many  important  tasks  im- 
posed by  the  Legislature  on  the  Public  Service 
Commission.  The  proper  determination  of  sndi 
questions  necessarily  involves  the  consideration 
of  many  matters  and  things  far  removed  from 
the  atmosphere  of  an  appellate  court  of  law." 

This  concise  interpretation  of  our  statute, 
defining  the  function  of  the  court  in  dealing 
with  appeals  from  the  orders  of  the  Public 
Service  Commission,  is  In  accord  with  the 
general  principle  announced  in  the  decisions 
of  the  Supreme  Court  pf  the  United  States 
dealing  with  appeals  from  the  orders  of  the 
Interstate  Commerce  Commission,  .tud  it  is 
also  in  harmony  with  the  decisions  of  the 
Supreme  Courts  of  varioys  states  dealing 
with  appeals  from  the  orders  of  Public  Serv- 
ice Commissions.  Thus,  in  Interstate  Com- 
merce Commission  v.  Illinois  Central  Rail- 
road, 215  U.  S.  452,  470,  30  Sup.  Ct  155,  160 
(54  L.  Ed.  280),  the  Supreme  Court  of  the 
United  States  iminted  out  that: 

The  court  may  not,  "under  the  guiso  of  exert- 
ing judicial  power,  usurp  merely  administrative 
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functions  by  setting  aside  a  lawful  administra- 
tive order  upon  oar  conception  as  to  whether 
the  administrative  power  has  been  wisely  ex- 
ercised. I'ower  to  make  the  order  and  not  the 
mere  expediency  or  wisdom  of  having  made  it, 
is  the  question." 

And  In  Interstate  Commerce  Commission 
V.  Union  Pacific  R.  R.,  222  U.  S.  541,  page 
547,  32  Sup.  Ct.  108,  page  111  (56  L.  Ed.  308), 
the  same  court  said: 

"There  has  been  no  attempt  to  make  an  ex- 
haustive statement  of  the  principle  involved, 
but  in  cases  thus  far  decided  it  has  been  set- 
tled that  the  orders  of  the  commission  are  final 
unless  (1)  beyond  the  power  which  it  could 
constitutionally  exercise ;  or  (2)  beyond  its 
statutory  power;  or  (3)  based  upon  a  mistake 
of  law.  But  questions  of  fact  may  be  involved 
in  the  determination  of  questions  of  law,  so  that 
an  order,  regular  on  its  face,  may  be  set  aside 
if  it  appears  that  (4)  the  rate  is  so  low  as  to 
be  confiscatory  and  in  violation  of  the  con- 
stitutional prohibition  against  taking  property 
without  due  process  of  law;  or  (5)  if  the  com- 
mission acted  so  arbitrarily  and  unjustly  as  to 
fix  rates  contrary  to  evidence,  or  without  evi- 
dence to  support  it;  or  (6)  if  the  authority 
therein  involved  baa  been  exercised  in  such  an 
unreasonable  manner  as  to  cause  it  to  be  with- 
in the  elementary  rule  that  the  substance,  and 
not  the  shadow,  determines  the  validity  of  the 
exercise  of  the  power.  (Citing  cases).  In  de- 
termining these  mixed  questions  of  law  and 
fact,  the  court  confines  itself  to  the  ultimate 
question  as  to  whether  the  commission  acted 
within  its  power.  It  will  not  consider  the 
expediency  or  wisdom  of  the  order,  or  whether, 
on  like  testimony,  it  would  have  made  a  similar 
ruling.  'The  findings  of  the  commission  are 
made  by  law  prima  facie  true,  and  this  court 
has  ascribed  to  them  the  strength  due  to  the 
judgments  of  a  tribunal  appointed  by  law  and 
informed  by  experience.'  III.  Cent.  v.  I.  C.  C, 
20«  XI.  S.  441  [27  Sup.  Ct.  7(X),  51  L.  Ed.  1128]. 
Its  conclusion,  of  course,"  is  subject  to  review, 
but  when  supported  by  evidence  is  accepted 
as  final;  not  that  its  decision,  involving  as  it 
does  80  many  and  such  vast  public  interests, 
can  be  supported  by  a 'mere  scintilla  of  proof — 
but  the  courts  will  not  examine  the  facts  fur- 
ther than  to  determine  whether  there  was  sub- 
stantial evidence  to  sustain  the  order." 

The  Supreme  Court  of  Minnesota,  dealing 
with  the  same  question.  In  State  t.  Great 
Northern  R.  R.,  130  Minn.  57,  page  59,  153 
N.  W.  247,  page  348  (Ann.  Cas.  1917B,  1201), 
tersely  said: 

"Thc_  principle  on  which  the  court  acts  in 
determining  whether  or  not  an  order  of  the  com- 
mission is  reasonable  has  been  the  subject  of 
much  controversy,  but  the  law  on  that  subject 
is  now  pretty  well  settled.  The  Legislature  nev- 
er intended  that  the  court  should  put  itself  in 
the  place  of  the  commission  and  try  the  mat- 
ter anew  as  an  administrative  body,  substitut- 
ing its  findings  for  those  of  the  commission. 
*  *  *  The  courts  must  not  usurp  legislative 
or  administrative  functions  by  setting  aside  a 
legislative  or  administrative  order  on  their  own 
conception  of  its  wisdom." 

One  of  the  latest  decisions  in  which  was 
considered  the  question  of  the  proper  exer- 
cise of  Jurisdiction  hy  an  appellate  court,  in 
a  case  similar  to  the  present.  Is  that  of  Peo- 
ple ex  rel.  N.  T.  &  Queens  Gas  Co.  v.  Mc- 
Call  et  al.,  Public  Service  Commission,  219 
N.  T.  84,  page  87,  113  N.  E.  795,  page  796 
(Ann.  Cas.  1916E.  1042).    It  was  there  said: 

"The  court  has  no  power  to  substitute  its 
own  judgment  of  what  is  reasonable  in  place  of 


the  determination  of  the  Public  Service  Com- 
mission, and  it  can  only  annul  the  order  of 
the  commission  for  the  violaticm  of  some  rule 
of  law.  Tlie  Public  Service  Commissions  were 
created  Iht  the  Legislature  to  perform  very  im- 
portant functions  in  the  community,  namely, 
to  regulate  the  great  public  corporations  of 
the  state  in  the  conduct  of  their  business  and 
compel  those  corporations  adequately  to  dis- 
charge tlieir  duties  to  tlie  public  and  not  to 
exact  therefor  excessive  charges.  It  was  as- 
sumed perhaps  by  the  L^islature  that  the 
members  of  the  Public  Service  Commissions 
would  acquire  special  knowledge  of  the  matters 
intrusted  to  them  by  experience  and  study,  and 
that  when  the  plan  of  their  creation  was  fully 
developed  tbcy  would  prove  efficient  instrumen- 
talities for  dealing  with  the  complex  problems 
presented  by  the  activities  of  these  great  cor- 
porations. It  was  not  intended  that  the  courts 
should  interfere  with  the  commissions  or  review 
their  determinations  further  than  is  necessary 
to  keep  them  within  the  law  and  protect  the 
constitutional  rights  of  the  corporations  over 
which  they  were  given  control." 

In  that  case  the  gas  company  contended 
that  the  effect  of  the  decision  would  be  to 
require  an  expenditure  of  money  upon  which 
the  prospective  earnings  would  not  provide 
an  adequate  return,  and  that  the  company 
would  thereby  be  deprived  of  property  with- 
out due  process  of  law,  and  upon  that  ground 
the  gas  company  appealed  to  the  Supreme 
Court  of  the  United  States.  That  court  held 
(245  U.  S.  345.  38  Sup.  Ct.  page  122.  62  U 
Ed.  — )  that  no  federal  con.stitutlonal  right 
bad  been  denied  to  the  gas  company,  and 
said  that  the  definition  of  the  power  of  the 
state  court  to  review  the  decision  of  the  Pub- 
lic Service  Commission  differed  ''but  slight- 
ly, If  at  all,  from  the  definition  by  this  court 
of  its  own  power  to  review  the  decisions  of 
similar  administrative  bodies."  And  in  con- 
cluding the  opinion  it  was  further  said  (245 
U.  S.  page  351,  38  Sup.  Ct.  page  124,  62  L. 
Ed.  ): 

"These  administrative  commissions,  with  large 
powers,  are  called  into  existence,  with  an  or- 
ganization and  with  duties  which  peculiarly  fit 
them  for  dealing  with  problems  such  as  .this 
case  presents,  and  wc  agree  with  the  Court  ot 
Appeals  of  New  Tork  in  concluding  that  the 
action  of  the  commission  complained  of  was 
not  arbitrary  or  capricious,  but  was  based  on 
very  subRtantial  evidence,  and  therefore  that, 
even  if  the  courts  differed  with  the  commis- 
sion as  to  the  expediency  or  wisdom  of  the  or- 
der, they  are  witliout  authority  to  substitute  for 
its  judgment  their  views  of  what  may  be  rea- 
sonable or  wise." 

It  is  therefore  to  be  regarded  as  a  settled 
principle  that,  under  such  legislation  as  that 
with  which  we  are  here  dealing,  in  an  ap- 
peal from  an  order  of  the  Public  Service 
Commission,  the  Inquiry  by  the  court  Is  not 
whether  the  order  Is  such  as  the  court  would 
have  made  In  the  exercise  of  administrative 
functions,  but  whether  the  order  was  a  rea- 
sonable exercise  of  the  discretion  conferred 
upon  the  commission  by  the  statute.  In  oth- 
er words,  the  court  is  not  to  substitute  Its 
Judgment  as  to  rates  or  values,  for  that  of 
the  commission. 

In  the  present  case,  the  appellants  contend 
that  the  action  of  the  Superior  Court  in  re- 
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v«rslng  tfaa  order  of  tbe  commission  was  In 
effect  merely  the  subetitadon  of  Its  judgment 
•s  to  values  for  that  of  tlie  commission. 
Taking  up  the  oonstderatlon  of  that  conten- 
tion, we  find  from  tlie  record  that  In  1804 
the  Ohio  Valley  Water  CJompany  purchased 
the  property  and  franchises  of  the  t'alley 
Consolidated,  the  PerryvlUe,  and  the  Flem- 
ing Park,  Water  Companies.  In  May,  1913, 
the  Ohio  Valley  Water  Company  also  ^pur- 
chased  a  cmtrolUng  Inferest  1b  the  capital 
stock  of  tfce  Monongahela  Water  'Coinpany, 
and  later  Acquired  the  property  of  that  com- 
pany. 0«  December  SO,  1913,  the  Ohio  Val- 
Ity  Wat«  Company  adopted  *  schedule  of 
rates  f©r  the  supply  ^of  water  ^-ifhla  the  dis- 
trict it  served,  and  filed  tbe  schedale  with 
;he  Public  Service  Comuilssiou.  la  Decem- 
ber, 191.4,  complaiiAs  were  filed  with  the  com- 
inissUm  on  behalf  of  the  'lioroughs  of  Ben 
Avon,  McKees  Hocks,  Bellevue,  Aralon,  and 
West  View,  and  l»y  the  auithorlties  of  Stowe 
townsblp,  and  tfF  W.  B.  Dawson,  as  an  tndl- 
vidnal,  allegtnx  tthat  the  Tates  of  the  Ohio 
Valley  Water  Company  were  unreasonable, 
excessive,  aad  unjust  These  complaints 
were  consolidated,  and  public  hearings  held 
thew-on,  by  the  Public  Service  Commission, 
and  after  careSal  Invostrgatlon  aud  fuU  con- 
sideration, the  'Commission  on  February  12, 
V.m,  filed  Its  report  contaluing  Its  flsdings 
of  fact  and  wmcluslons  thereon,  ■with  a  find- 
ing as  to  Hke  talr  value  of  the  property  of 
the  water  ooaQany  as  nsed  and  iiseful  In  the 
poMlc  service.;  and  the  •commission  tliereup- 
on  issued  ain  «rder  flxicg  a  isite  schedule 
which.  In  its  .^dgment,  would  .yield  to  the 
respondent  *.  Jast  and  rrnsonaUe  return  up- 
<ni-the  fair  vaSuatlon  of  Its  property.  From 
thte  report  amd  order  tbe  Ohio  Valley  Water 
Company  appealed  to  "ttie  Superior  Court, 
and  the  PnMle  Service  Ooramis^n  became  a 
party  appellee,  «nd  the  various  parties  Inter- 
ested intervened  as  additional  appellees. 
The  appeal  pt««ented  for  determluatloB  the 
qnestion  whether  the  order  aitpealed  from 
was  reasonable  and  In  flaaforraltir  with  law, 
and  In  this  inqolry  waa  livrolved  tbe  quection 
of  tbe  fair  value,  for  rate-making  purposes, 
of  the  property  «C  appellant,  and  die  amount 
of  revenue  whick  appellant  .was  eutlQed  to 
collect. 

[2]  In  its  decision  upon  the  appeal,  the 
.^^uperlor  Court  differed  fr*m  the  commis- 
sion aa  to  the  proper  vahiatlon  to  be  placed 
upon  several  items  going  to  make  up  tbe  fair 
value  of  the  property  of  the  water  company 
for  rate-making  purposes.  One  of  these 
Items  was  with  respect  to  the  value  of  what 
i.s  known  as  tlie  Neville  Island  property,  up- 
on which  the  company  located  its  pumping 
station  and  several  of  lt«  wells.  The  loca- 
tion is  at  tbe  bead  of  Neville  Islaiid  in  the 
Ohio  river;  the  proi>erty.  Including  about 
nine  acres  in  all,  two  of  whieb  are  dry  land 
and  seven  acres  are  wet  land  largel/  sand 


bar,  lying  partly  within  and  partly  outside 
of  the  harbor  lines  established  along  the 
Ohio  river  for  navigation  purposes  by  the 
United   States  government     On  the  seven- 
acre  tract  the  company  located  Its  wells,  put- 
ting them  down  through  the  sand  bar  to  am 
underflow  of  pure  water  below  it    The  Bst*- 
dence  shows  that  the  land  In  question  wns- 
purcbased  by  the  company  In  1904  for  the- 
sum  of  18,900.    Witnesses  for  complainants 
familiar  with  land  values  in  that  vicinity 
valued  the  land  fOr  general  purposes,  and' 
without  reference  to  its  particular  use  as  a 
site  for  a  pumping  station,  at  various  sums, . 
averaging    about    |8,200.     The    commission, 
however,  seems  to  have  assented  to  the  con- 
tention that  some  special  value  attaches  to- 
the  location  as  a  site  for  a  pumping. station,, 
and  as  a  source  of  water  supply;,  and  for 
rate-making  purposes  It  estimatad>  tbe  repro- 
dwctlon  cost  of  tbe  Neville  Islfand  property 
at  tiie  sum  of  $«8,800.    The  Superior  Court 
differed  from  tiie  commission  as  to  this  es- 
ttmatie  'Of  value,  and  directed  tbe  commisslou 
to  inarease   the  amount.  Intimating  that  K 
should  'be  fixed  at  a  sum  not  less  than  $100,-- 
■om.    The  action  of  the  court  was  evidently; 
baaed.  <apan  aa  acceptance  of  tbe  contention 
of  tbe  company  that  tbe  water  furnished  by 
it  -was  the  ordinary  water  of  the  Ohio  river, 
but  purified  by  being  filtered  through  tbe 
sand  jbar  upon  which  the  wells  were  locatedr^ 
and  rthat  tbe  sand  bar  was  therefore  of  spe- 
cial «nd  peevUar  value  as  a  means-  of  pro- 
dnclng  filtered  water,  not  readily  obtainable 
In  that  vldnlty  except  throngh  the  use  of  the 
sand  ber.   Tbere  was  much  evidence  of  high 
[  character,  bowever,  before  the  commission, 
tending  1»  diow  tliat  the  theory  upon  which 
this  ccontentlon  jvaa  founded  was  not  correct,. 
4ind  »hait  tlie  water  in  the  wells  did  not  come 
Jfrom  tbe  ordinary  channel  of  the  river,  but 
athat  lt«  source  was  an  underground  stream 
fiowlng  through  a  bed  of  sand  and  gravel  be- 
aieatb  the  bed  of  the  overchannel  of  the  Ohio 
aJver,  and  that  this  stream  could  be  reached 
an  that  vicinity  by  putting  down  wells  at  any 
fulnt  <m  Neville  Island,  which  would  tap  the- 
mdergpoiund  flow  as  effectively  as  did  the 
wells  which  tBe  plaintiff  company  located  on 
the  saad  bar  at  the  head  of  the  island. 

Hr.  HVee,  the  state  geologist  of  Pennsyl- 
vBJila,  save  testimony  tending  to  sEow  that 
as  a  resxdt  of  glacial  action  in  the  Ohio  Val- 
ley, the  nock  floor  of  the  river  bed  is  over- 
laid with  a  deposit  of  sand  and  gravel,  some 
30  fleet  or  more  in  depth,  through  which 
there  Is  a  true  underground  stream  of  slow 
but  continuous  flow,  and  from  which  large 
quantities  of  water  of  excellent  quality  can 
be  obtained.  He  said  that  generally  this  wa- 
ter is  under  some  pressure,  and  that,  as  a 
rule,  wellg  driven  down  to  this  lower  water 
will  flow,  sometimes  having  a  bead  of  sever- 
al feet  above  the  ordinary  river  stage.  He 
gave  the  origin  of  this  underground  flow  as 
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being  in  part  from  seepage  from  the  rocks 
at  the  sides,  and  in  part  from  the  npper  por- 
tions of  the  streams  at  various  places.  He 
testified  that  the  flow  in  the  overcbannel  of 
the  river  carries  silt  and  fine  mud,  part  of 
which  is  deposited  on  the  bottom,  making  It 
almost  impervious,  so  that  from  the  over- 
channel  the  penetration  of  water  Into  the  un- 
derlying gravel  is  very  slow.  In  the  opinion 
of  the  witness,  wells  located  on  Neville  Is- 
land would  reach  the  underground  stream  as 
readily  as  If  they  were  located  In  the  river, 
and,  in  so  far  as  obtaining-  a  supply  of  pure 
water  was  concerned,  no  advantage  was  ob- 
tained by  drilling  wells  through  the  sand  bar 
at  the  bead  of  the  island  over  those  drilled 
upon  other  parts  of  the  Island.  Mr.  Hlce 
further  said  that  the  conditions  at  Neville 
Island  in  this  reH>ect  were  essentially  the 
same  as  those  which  prevailed  along  the 
Ohio  river  from  East  Uverpool,  Ohio,  up, 
and  he  mentioned  a  number  of  towns  on  the 
river  where  the  water  supply  was  obtained 
by  wells  from  the  same  underground  source. 
The  place  at  which  this  underground  or  un- 
derriver  supply  of  water  was-  first  utilized, 
within  the  knowledge  of  the  witness,  was 
at  the  old  town  of  Economy,  now  the  site  of 
the  town  of  Ambridge.  This  testimony  of 
the  state  geologist  was  followed  by  that  of 
Mr.  Leaf,  an  engineer,  who  had  actually  con- 
structed eight  or  nine  water  plants  for  Ohio 
river  towns,  drawing  their  water  supply 
from  this  same  underflow.  Other  practical 
men,  speaking  from  experience,  testified  that 
water  of  the  same  quality  as  that  furnished 
by  the  Ohio  Valley  Water  Company  could 
be  obtained  at  other  points  on  Neville  Is- 
land, and  in  the  vicinity  of  the  plant  of  the 
Ohio  Valley  Water  Company.  If  the  com- 
mission credited  the  testimony  of  this  nature 
which  was  presented,  it  would  beyond  ques- 
tion have  been  warranted  in  finding  from 
the  evidence  that  the  sand  bar  upon  which 
the  water  company  located  Its  wells  had  no 
special  value  as  a  source  of  water  sui^ly 
over  other  land  In  the  vicinity. 

[3]  We  think  the  Superior  Court  also  erred 
when  In  estimating  the  value  of  the  prop- 
erty It  refused  to  take  Into  consideration  the 
fact,  shown  by  the  evidence  before  the  com- 
mission, that  a  considerable  part  of  the  land 
ocCTipied  by  the  company  at  that  point  lay 
In  the  river  outside  of  and  below  the  harbor 
line,  so  that  the  company  had  no  absolute 
title  to  that  iwrtlon  of  the  property.  Its 
absolute  title  ceased  at  high-water  mark. 
It  bad  merely  a  qualified  right  to  the  use 
of  the  land  between  high  and  low  water 
mark,  and  Its  occupancy  of  that  portion  of 
the  property  which  lay  below  high-water 
mark  In  a  navigable  river  was  dependent  upon 
the  grace  of  the  government,  and  such  favor 
could  not  justly  or  properly  be  made  the  basis 
for  capitalization  as  agalnat  the  publla  The 
commission  had  before  it  testimony  as  to  the 
actual  cost  of  the  Neville  Island  property, 
and,  as  we  have  pointed  out,  there  was  ample 


evidence  which.  If  credited  by  It,  tended  to 
show  that  a  supply  of  similar  water  conld 
be  obtained  by  putting  down  wells  at  almost 
any  point  within  a  considerable  area  of  other 
property  in  the  vicinity.  There  was  much 
more  testimony  whldi  the  commission  toolc 
into  consideration  in  fixing  the  fair  value 
of  that  portion  of  the  property  for  rate-mak- 
ing purposes,  and  it  does  not  appear  that 
any  element  properly  entering  into  the  valne 
of  the  Neville  Island  property  was  overlook- 
ed by  the  commission,  or  that  its  finding  in 
this  respect  was  unreasonable  or  .was  based 
on  incompetent  evidence,  and  we  can  see  no 
sound  reason  for  interfering  with  its  Judg- 
ment in  this  respect 

[4]  Another  Item  In  which  the  judgment  o£ 
the  Superior  Court  differed  from  that  of 
the  commission  was  as  to  the  value  of  cer- 
tain parallel  lines  of  the  Monongabela  Water 
Company,  a  competing  company,  which  was 
purchased  by  the  Ohio  Valley  Water  Com- 
pany. After  considering  much  testimony,  tlie 
commission  decided  that  these  parallel  lines 
were  useful  In  the  public  service  only  to  the 
extent  of  one-third  of  their  capacity,  and 
therefore  it  allo^ved  one-third  of  the  engi- 
neer's estimates  of  the  reproduction  cost  new 
of  these  lines.  The  Superior  Court  directed 
the  commission  to  allow  the  entire  repro- 
duction cost  new.  The  extent  to  which  these 
lines  were  useful  for  the  public  service,  and 
the  value  of  the  lines,  were  clearly  questions 
of  fact  which  were  peculiarly  .within  the  Ju- 
risdiction of  the  commission  to  determine. 
The  testimony  shows  that  the  purchase  of 
these  lines  was  made  for  the  purpose  of 
getting  rid  of  business  competition  rather 
than  to  increase  the  service  capacity  of  the 
purchaser.  The  determination  of  what  was 
necessary  and  what  was  overdevelopment 
under  the  circumstances  was  clearly  within 
the  proper  function  of  the  commisedon,  and 
where,  as  here,  the  finding  is  sustained  by 
competent  evidence,  and  no  abuse  of  discre- 
tion is  shown,  the  finding  should  not  be  dis- 
turbed by  the  court  on  review. 

[8]  Another  question  as  to  which  the  Su- 
perior Court  dlfTered  from  the  judgment  at 
the  commission,  was  as  to  the  method  of  mak- 
ing allowance  for  what  Is  known  as  "going 
concern  value."  The  Superior  Court  held 
that  this  value  should  have  been  estimated  as 
a  separate  item,  and  that  the  lowest  amount 
named  by  the  witnesses  for  the  company 
would  not  be  excessive  for  this  Item.  One 
of  the  witnesses  estimated  the  "going  value" 
In  a  lump  sum  of  $225,000,  and  another  plac- 
ed it  at  $185,000.  Neither  of  them  gave  any 
convincing  reason  for  naming  these  partic- 
ular amounts.  Mr.  Chester,  one  of  the  wit- 
nesses for  the  company,  defined  "going  value" 
as  the  difference  between  what  he  termed 
the  bare  bones  of  the  plant  and  those  bones 
as  developed  into  a  prosperous  and  growing 
business.  In  other  words,  he  regarded  it  as 
the  cost  of  attaching  the  business  to  the  plant. 
The  record  shows,  however,  that  in  making 
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its  estimate  the  cominlsslon  in  no  sense  con- 1 
flned  itself  to  the  bare  bones  of  the  plant. 
On  the  contrary,  It  took  it  as  fully  clothed 
wKh  all  the  attributes  of  an  established  busi- 
ness. In  arriving  at  its  estimate  of  the  value 
of  the  property,  the  commission  considered 
it  as  a  going,  operating  concern,  rendering 
successful  service  to  the  community,  and  be- 
ing well  patronized.  In  fixing  the  fair  value 
for  rate-making  purposes  the  commission 
took  into  consideration  the  conditions  exist- 
ing at  the  time  the  company  was  started,  as 
well  a.s  at  the  present  time,  noting  the  dif- 
ference in  population,  cost  of  materials,  etc. 
It  endeavored  to  arrive  at  an  amount  which, 
under  all  the  circumstances,  was  a  fair  basis 
for  determining  the  reasonableness  of  the 
rates  charged.  No  definite  amount  was  put 
down  as  representing  "going  cost,"  but  that 
element  was  taken  into  consideration  in  ar- 
riving at  the  fair  value.  The  mere  physical 
vnlue  of  sudi  a  plant,  considered  apart  from 
the  fact  that  it  is  a  going  concern,  would  be 
only  its  scrap  value.  So  that  when  a  prop- 
er allowance  is  made  for  the  value  of  the 
physical  property  from  an  Investment  stand- 
point, with  the  business  attached,  the  going 
concern  value  is  necessarily  included  within 
that  estimate.  This  question  of  an  allow- 
ance for  going  value  has  nowhere  been  more 
carefully  dealt  with  than  by  the  Wisconsin 
commission.  The  Supreme  Court  of  Wiscon- 
sin in  Appleton  Water  Works  Company  v. 
Railroad  Commission,  154  Wis.  121,  page  148, 
142  N.  W.  476,  page  484  (47  L.  R.  A.  [N. 
S.l  770,  Ann.  Cas.  1915B,  1160),  said: 

"The  fundamental'  diffic»ilty  with  the  at- 
tempt to  set  a  definite  sum  as  the  measure  of 
'goini;  value'  is  that  it  is  an  attempt  to  divide 
a  thingwhich  is  in  its  nature  practically  indivisi- 
ble. The  value  of  the  plant  and  business  is  an 
indivisible  gross  amount.  It  is  not  obtained  by 
adding  up  a  number  of  separate  items,  hut  by 
taking  a  comprehensive  view  of  each  and  all 
of  the  elements  of  property,  tangible  and  in- 
tangible, including  property  rights,  and  consid- 
ering them  all  not  as  separate  things  but  as  in- 
separable ports  of  one  harmonious  entity,  and 
exercising  the  judgment  as  to  the  value  of  that 
entity.  In  this  way  the  going  value  goes  into 
the  final  result,  but  it  would  be  difficult  for  even 
an  expert  to  say  how  many  dollars  of  the  result 
represent  it." 

Our  own  case  of  Turtle  Creek  Borough  v. 
Water  Company,  243  Pa.  401,  page  413,  90  Atl. 
194,  page  198,  is  authority  for  the  proposi- 
tion that  In  a  rate  case  it  is  not  necessary  to 
fix  a  separate  and  distinct  Mim  for  going 
value.    It  was  there  said : 

"As  to  the  items  of  'going  value,'  interest  dur- 
ing the  period  of  construction,  and  the  cost  of 
repairing  the  streets,  which  appellant  contends 
were  not  allowed,  or  at  least  that  there  were  no 
distinct  findings  as  to  these  items,  we  agree 
that  these  were  elements  to  be  considered  in  ar- 
riving at  a  just  valuation  of  the  properties,  but 
we  cannot  agree  that  it  was  the  duty  of  the 
court  to  set  out  in  Its  findings  each  separate  item 
of  value  and  make  the  sum  total  of  the  separate 
items  the  final  conclusion  of  the  court  as  to  the 
valuation  of  the  entire  plant.  In  the  opinion  of 
the  court  in  banc  on  the  exceptions  to  findings  of 
fact  and  conclusions  of  law,  it  is  stated  that 
these   items  were  not  eliminated   by   the   trial 


judge  in  fixing  the  valuation,  but  that  they  were 
given  due  consideration.  It  is  further  stated 
that  the  trial  judge  did  consider  'going  value'  as 
an  element  in  fixing  the  value  of  the  plant  as  a 
whole." 

In  determining  cost  of  production  as  a 
basis  for  establishing  a  reasonable  rate  of 
charge,  any  allowance  for  going  value  usu- 
ally rests  upon  the  theory  that  dividends 
should  be  postponed  until  the  earnings  are 
adequate  to  cover  operating  expenses,  cost 
of  securing  new  business,  and  interest  upon 
bonds.  In  the  present  case  no  claim  is  made 
that  the  stockholders  suffered  by  reason  of 
dividends  being  unduly  deferred  while  the 
business  was  being  built  up.  In  fact  it  does 
not  appear  from  the  record  that  any  money 
was  put  into  the  business  by  the  stockhold- 
ers. The  record  seems  to  indicate  that  all 
the  property  now  owned  by  the  company  has 
be»i  procured  by  the  issue  of  bonds,  or  from 
income  derived  from  operation.  We  do  not 
find  from  the  record  that  the  commission,  in 
estimating  the  fair  value  of  the  property, 
failed  to  take  into  consideration  the  element 
of  value  arising  from  the  fact  that  the  plant 
of  the  company  is  that  of  a  going  concern, 
with  an  established  business. 

It]  In  fixing  the  amount  to  be  allowed  for 
interest  during  the  period  of  construction 
of  the  plant,  the  commission  had  before  !t 
testimony  as  to  the  original  cost  of  this 
item,  and  as  to  the  amount  which  would 
be  required  in  case  of  reproduction.  From 
the  evidence  before  it,  the  commission  con- 
cluded that  an  allowance  of  interest  for  a 
period  of  1%  years  would  be  sufficient,  ^niis 
was  a  matter  of  Judgment  to  be  exercised 
upon  consideration  of  the  facts.  The  plant 
was  built  to  serve  a  number  of  communities, 
and  would  naturally  be  ready  for  use  in  part 
at  different  periods  of  time.  Under  proper 
management  the  plant  would  be  earning  mon- 
ey on  some  of  its  divisions  long  before  they 
were  all  entirely  completed.  We  cannot  say 
that  the  conclusion  reached  by  the  commis- 
sion in  this  respect  was  unreasonable,  or 
that  it  was  not  in  conformity  with  law. 

[T]  The  same  thing  may  be  said  as  to  the 
action  of  the  commission,  with  respect  to 
brokerage.  No  allowance  was  made  for  that 
item  of  expense,  for  the  reason  that  {here 
was  no  evidence  that  the  company  ever  paid 
any  brokerage.  The  bonds  issued  by  the 
company  went  out  in  great  part  directly  iii 
exchange  for  various  properties  as  they  were 
tak«i  over,  and,  as  the  commission  has  found, 
were  issued  In  excess  of  the  real  value  of 
the  properties  taken  over.  A  very  wholesome 
provision  of  the  present  law  places  the  is- 
sue of  securities  by  a  Public  Service  Com- 
pany under  the  supervision  of  the  commis- 
sion, and  requires  Its  certificate  of  valuation. 
In  the  present  case,  the  company  makes  no 
claim  that  it  ever  actually  paid  any  broker- 
age for  the, sale  of  its  bonds,  and,  if  It  had, 
such  an  item  should  properly  be  considered 
in  connection  with  the  interest  charge,  and 
should  not  be  Included  in  the  fixed  capital- 
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Ization  of  the  company  as  the  basis  of  a  per- 
manent diarge  against  the  public. 

[I]  The  ascertainment  of  the  fair  value  of 
the  property,  for  rate-making  purposes,  Is 
not  a  matter  of  formulas,  hut  It  is  a  matter 
which  calls  for  the  exercise  of  a  sound  and 
reasonable  Judgment  upon  a  proper  consid- 
eration of  all  relevant  facts.  The  commis- 
sion is  not  bound  to  adopt  any  one  method 
to  the  exclusion  of  all  others.  It  may  take 
Into  consideration  various  methods,  and  use 
Its  judgment  as  to  the  extent  to  which  either 
shall  be  employed.  The  original  cost  of  the 
property  is  not  to  be  taken  as  controlling, 
for  there  may  have  been  extravagance  In 
purchasing,  or  bad  management,  and,  on  the 
other  hand,  there  may  have  been  an  actu&l 
increase  in  values  since  the  original  purchase 
or  construction.  Then,  again,  the  reproduc- 
tion cost,  less  depreciation,  may  not  give  tlie 
present  fair  value  of  an  old  property,  for  It 
may  not  now  be  desirable  to  reproduce  the 
old  type  of  plant.  Improved  machinery  and 
better  methods  of  operation  may  have  come 
Into  vogue,  which  would  make  It  true  econ- 
omy to  relegate  much  of  the  physical  struc- 
ture of  an  old  plant  to  the  scrap  heap. 
Much  must  be  left  to  the  sound  discretion 
of  the  appraising  body,  the  tribunal  appoint- 
ed by  law  and  Informed  by  experience,  for 
the  discharge  of  these  delicate  and  complex 
duties.  Its  report  must,  of  course.  Justify 
itself  in  reason,  upon  review  in  the  appel- 
late courts. 

A  careful  examination  of  the  voluminous 
record  In  this  case  has  led  us  to  the  conclu- 
sion that  in  the  Items  wherein  the  Superior 
Court  differed  from  the  commission  upon 
the  question  of  values  there  was  merely  the 
substitution  of  its  Judgment  for  that  of  the 
commission  in  determining  that  the  order 
of  the  latter  was  unreasonable. 

The  order  of  the  Superior  Court  is  there- 
fore reversed,  and  the  order  of  the  Public 
Service  Commission  is  reinstated;  the  costs 
In  the  Superior  Court  and  in  this  court  to  be 
paid  by  the  Ohio  Valley  Water  Company. 


BOROUGH  OF  BEN*  AVON  et  al.  v.  OHIO 
VALLET  WATER  CO.     (No.  2.) 

(Supreme    Court    of    Pennsylvania.      Feb.    23, 
1918.) 

1.  Public  Service  Commissions  €=»14— Rep- 

ABATION— PBOCEDUKE. 

Reparation  caonot  be  awarded  by  the  Pub- 
lic Service  Commi.ssion  until  a  petition  therefor 
has  been  presented  to  it  in  the  manner  prescrib- 
ed by  tlie  Public  Service  Company  Law  (Act 
July  20,  1913  [P.  U  1402])  art.  5,  §  5,  and  the 
question  should  not  be  prejudiced  by  a  general 
order  in  advance  of  a  bearing. 

2.  Waters  and  Water  Courses  €=>203(6)  — 
Rates— Order  ok  Commission. 

Where  the  Public  Service  Commission  has 
found  that  rate  schedules  filed  by  water  com- 
pany are  unjust  aud  unreasonable,  its  order  that 
company  should  be  paid  under  such  rates  for 


water  furnished  during  a  certain  period  is  not 
consistent,  and  cannot  be  sustained. 

Appeal  from  Superior  Court. 

Complaint  by  Ben  Avon  Borough  and  five 
others  against  the  Ohio  Valley  Water  Compa- 
ny. From  a  decree  of  the  Superior  Court,  af- 
firming orders  of  the  Public  Service  C<Mnmls- 
sion,  complainants  appeal.  Reversed  In  spec- 
ified particulars,  and  order  of  Commission  in 
a  particular  also  reversed. 

Argued  before  BROWN,  C.  J.,  and  BfES- 
TREZAT,  POTTER,  STEWART,  MOSCH- 
ZISKER,  FRAZER,  and  WALLING.  JJ. 

David  L.  Starr,  Albert  G.  Llddell,  James 
McLaren,  and  Leonard  K.  Guller,  all  of  Pitts- 
burgh, for  appellants.  Berne  II.  Evans,  of 
Harrisburg,  and  Francis  Shunk  Brown,  Atty. 
Gen.,  for  Public  Service  Commission.  Wil- 
liam Watson  Smith  and  Gordon  &  Smith,  aU 
of  Pittsburgh,  for  appellee. 

POTTER,  J.  In  their  second  assigimient 
of  error  here  filed,  the  appellants  allege  that 
the  Superior  Court  erred  in  its  decree  in  di- 
recting that  the  schedule  of  rates  filed  by 
the  water  company  on  January  1,  1914  (De- 
cember 30,  1913),  should  be  continued  in 
force  untirthe  final  determination  of  the  cas<> 
by  the  Public  Service  Commission.  That 
schedule  of  rates  was  found  by  the  commis- 
Rlon  to  be  unjust  and  unreasonable,  and  on 
February  12,  1917,  the  commission  issued  an 
order  fixing  a  rate  schedule  which.  In  its 
Judgment,  was  fair  and  reasonable.  In  an 
opinion  filed  at  No.  17,  October  term,  191^, 
we  have  sustained  the  order  of  the  commis- 
sion. The  schedule  of  January  1,  1914  (De- 
cember 30,  1913),  has  therefore  been  super- 
seded. 

[1,  2]  Appellants  also  complain  that  the  Su- 
perior Court  erred  in  not  sustaining  their 
first  assignment  of  error  to  the  report  and 
order  of  the  commission  alleging  that  the  com- 
mission erred  in  holding  that  for  service  ren- 
dered from  January  1,  1914,  to  April  1,  191". 
the  water  company  was  to  be  paid  in  ac- 
cordance with  the  schedule  filed  by  It  on  De- 
cember 30,  1913.  Counsel  for  appellants  urge 
that  the  result  of  this  order  is  to  sustain, 
during  a  period  of  three  years  and  three 
months,  the  collection  of  rates,  according  tu 
a  schedule  which  the  commission  found  was 
unjust  and  unreasonable.  The  commission 
could  not  consistently  give  effect  for  any  pe- 
riod of  time  to  a  schedule  which  It  had  found 
to  be  unjust  and  unreasonable,  or  close  the 
door  to  reparation  where  such  rates  have 
been  paid.  Such  action  would  not  be  in  con- 
formity with  law.  In  section  5  of  article  3 
of  the  Public  Service  Company  Law,  the 
commission  is  authorized  upon  petition  to 
make  an  order  for  reparation  where  unjust 
and  unreasonable  rates  have  been  collected, 
directing  payment  to  any  petitioner  of  the 
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amount  of  damages  sustained  in  consequence 
of  said  nnjust  collection  of  rates.  But  the 
question  of  reparation  Is  not  to  be  determin- 
ed by  the  commission  until  presented  to  It  In 
the  manner  prescribed  by  the  act  of  assem- 
bly, nor  should  the  question  be  prejudiced 
by  a  general  order  in  advance  of  a  hearing, 
such  as  that  of  which  complaint  is  here 
made. 

The  assignments  of  error  are  sustained, 
and  the  decree  of  the  Superior  Court  in  the 
particulars  specified  is  reversed.  The  order 
of  the  commission  that  "all  the  services  ren- 
dered by  the  respondent  from  January  1, 
1914,  to  April  1,  1917,  are  to  be  paid  for  ac- 
cording to  the  schedule  of  rates  filed  by  the 
respondent  with  the  commission  on  .I>ecem- 
ber  30,  1913,"  is  also  reversed. 


WILMINGTON    GAS    CO.    v.    ANNEST. 

(Superior    Court    of    Delaware.      New    Castle. 

May  15,  1918.) 

Justices  of  the  Peace  ®=»40,  58(2),  184(1)— 
Delaware— New  Castle  Couxtt. 
Under  Rev.  Code  1915,  g  4005,  providing 
tliat  no  action  shall  be  brouKht  before  a  justice 
of  the  peace  in  any  hundred  in  New  Castle 
county^  afrainst  one  not  residing  in  the  same 
or  adjoining  hundred,  except  that  any  bona 
fide  resident  of  any  hundred  in  that  county  may 
bring  action  l>efore  any  justice  of  the  peace 
wlio  may  reside  in  said  hundred  against  any 
person  residing  in  any  hundred  in  the  county, 
tiie  residence  of  the  parties  is  jurisdictional 
in  civil  trials,  and  should  appear  on  tlie  record 
of  the  justice  and  in  the  transcript  of  the  rec- 
nrd  on  appeal. 

.Action  by  the  Wilmington  Gas  Company 
against  Harry  Annest,  before  a  Justice  of 
the  peace.  Judgment  for  less  than  the  de- 
mand, and  plaintiff  appeals.  Defendant 
moved  to  dismiss  the  appeal.  Appeal  dis- 
missed. 

Judges  BICE  and  HEISEL  sitting. 

Herl)ert  H.  Ward,  of  Wilmington,  for  ap- 
pellant. Percy  Warren  Green,  Deputy  Atty. 
Gen.,  for  appellee. 

Appeal  from  a  Justice  of  the  peace,  No. 
9,  May  term,  1918. 

RICE,  J.,  delivering  the  opinion  of  the 
court : 

The  Wilmington  Gas  Company  obtained  a 
judgment  against  Harry  Annest,  the  defend- 
ant, before  a  Justice  of  the  peace  appointed 
for  Wilmington  hundred,  and  took  an  appeal 
to  this  court.  The  defendant  moved  to  dis- 
miss the  appeal  for  the  reason  that  it  does 
not  appear  from  the  transcript  filed  in  this 
coort  that  either  the  plaintiff  or  defendant 
was  of  Wilmington  hundred  or  of  the  hun- 
dred immediately  adjoining. 

Section  4005,  Rev.  Code  1915,  provides  in 
part  that: 

"No  action  'shall  be  brought  or  maintained 
before  any  justice  of  the  peace,  appointed  tor 
or  residing  in  any  hundred  in  New  Castle  coun- 


ty, against  any  person  who  does  not  reside  with- 
in the  same  hundred  of  the  said  justice  of  the 
peace,  or  within  a  hundred  immediately  ad- 
joining.   ♦    ♦    ♦ 

"Every  judgment  in  any  action  that  may  be 
given  or  entered  by  any  justice  of  the  peace, 
appointed  for  or  living  or  residing  in  any  hun- 
dred of  the  county  aforesaid,  against  any  per- 
son not  living  or  residing  in  the  hundred  of  the 
said  justice  of  the  peace,  or  in  a  hundred  im- 
mediately adjoining  except  for  criminal  offens- 
es, shall  be  void.    •    •    • 

"Provided,  that  nothing  in  this  section  shall 
debar  an;  bona  fide  resident  of  any  hundred 
of  said  county,  who  shall  have  resided  therein 
for  sixty  days,  from  bringing  action  before  any 
justice  of  tiie  peace  who  may  reside  in  the 
said  hundred,  against  any  person  residing  in 
any  •  •  •  hundred  in  the  county  aforesaid 
for  any  action  authorized  by  law." 

The  residence  of  the  parties  is  a  Juris- 
dictional fact  in  civil  trials  before  a  Justice 
of  the  peace  In  this  county,  and  under  the 
provisions  of  the  statute,  subject  to  the 
terms  of  the  proviso  above  set  forth,  if  the 
Justice  enters  Judgment  against  any  person 
not  living  or  residing  In  the  hundred  of  the 
Justice,  or  in  the  hundred  immediately  ad- 
joining, the  Judgment  is  void. 

Those  facts  necessary  to  give  the  Justice 
Jurisdiction  of  the  parties  should  appear  on 
the  record  of  the  Justice,  and  In  the  tran- 
script of  the  record  on  appeal.  The  failure 
of  the  transcript  in  this  case  to  show  either 
the  residence  of  the  plaintiff  or  defendant 
to  be  in  the  hundred  of  the  Justice  or  in  a 
hundred  immediately  adjoining,  is  fatal. 

The  motion  Is  therefore  allowed  and  the 
appeal  dismissed. 


BAKER  et  uz.  v.  GREEN  et  al. 

(Superior  Court  of  Delaware.    Kent.    April  24, 
1918.) 

Costs  ^=»110(4)  —  SECtJBiTr  fob  Payment — 

"RESIDENT." 

Where  plaintiff  was  a  resident  at  the  time 
of  commencement  of  the  action,  but  had  moved 
at  the  time  application  is  made  for  security  of 
costs,  she  is  not  a  resident  within  Rev.  Code 
1915,  i  4174,  providing  for  security  of  costs 
against  nonresilent  plaintiffs. 

[Ed.  Note. — For  otlier  definitions,  see  Word.s 
and  Phrases,  First  and  Second  berics.  Resi- 
dent.] 

Covenant  No.  31,  February  term,  1915. 
Action  by  Lewis  L  Balcer  and  his  wife 
against  Sarah  I.  Green  and  her  husband. 
On  motion  of  defendants  for  security  for 
costs.     Order  granted. 

Motion  for  rule  upon  plaintiffs  for  security 
for  costs  and  affidavit  by  Sarah  J.  Green,  one 
of  the  defendants,  under  section  4174,  Rev. 
Code  1915,  made  and  filed  the  day  preceding 
that  set  for  the  trial  of  the  case.  When  the 
case  was  called,  counsel  for  the  plaintiffs  ob- 
jected to  an  order  for  security  for  costs  on 
the  ground  that  the  plaintiffs  were  residents 
of  the  state. 

One  of  the  plaintiffs,  Emily  R.  Baker,  was 
called,  and,  in  substance,  testified  that  she 
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and  her  husband,  the  other  plaintiff,  are  resi- 
dents of  Philadelphia  and  have  been  living 
there  since  February  of  the  present  year, 
but  have  not  been  living  In  Delaware  for 
about  two  years ;  that  they  Intend  to  return 
to  Delaware  to  live  when  they  can  obtain  a 
suitable  place  In  which  to  reside. 

PENNEWILL,  C.  J.,  and  BOYCE,  J.,  sit- 
ting. 

John  D.  Hawkins,  of  Dover,  for  plaintiffs. 
John  B.  Button,  of  Dover,  for  defendants. 

PENNEWIIX,  O.  J.,  delivering  the  opinion 
of  the  court: 

It  clearly  appears  from  the  admissions  of 
the  plaintiff  that  she  is  not  a  resident  of  this 
state  within  the  meaning  of  the  statute  re- 
(juirlng  security  for  costs,  in  that  she  has  not 
a  place  of  abode  within  this  state  at  which 
a  copy  of  process  could  be  left. 

The  fact  that  the  plaintiff  was  a  resident 
of  this  state,  and  had  such  an  abode  at  the 
time  the  action  was  brought,  does  not  relieve 
her  from  entering  security  for  costs  If  she 
is  not  a  resident  of  the  state  within  the 
taeanlng  of  the  statute  at  the  time  applica- 
tion for  security  is  made.  1  WooUey,  Del. 
Prac.  §  305. 

It  Is  ordered  that  security  for  costs  be  en- 
tered. 


STATE  V.  WIMER. 

(Court  of  General  Sessions  of  Delaware.    New 

CasUe.     May   14,  1918.) 

1.  Indictment  and  Infobmation  «=9l25(3) — 

DUPLICITT. 

A  count  in  an  indictment  for  attempt  to 
commit  sodomy,  alleging  that  defendant  "did 
wickedly  and  unlawfully  solicit  and  Incite,"  is 
not  double,  and  the  words  "solicit  and  incite" 
do  not  charge  two  offenses,  nor  the  commission 
of  the  same  offense  in  two  separate  ways. 

2.  Sodomy  ®=>3 — Indictment— SurFicncNCT— 
Attempt  to  Commit— Solicitation. 

The  contention  that  an  indictment  is  faulty 
because  it  alleges  that  defendant  solicited  the 
other  party  to  permit  defendant  to  commit  so- 
domy is  unavailing,  since  either  party  may  be 
indicted  for  the  offense. 

3.  SoDOMT  <8=>5— Indictment— Count— Ovebt 
Act— Indefinite. 

A  count  in  an  indictment  for  sodomy  held 
too  indefinite  and  uncertain,  and  not  in  any 
way  to  allege  an  overt  act. 

William  Wlmer  was  indicted  on  two  counts 
for  an  attempt  to  commit  sodomy,  and  de- 
murred to  each  count.  Demurrer  to  first 
count  overruled.  Demurrer  to  second  count 
sustained. 

Judges  RICE  and  HEISEL  sitting. 

David  J.  Relnhardt,  Atty.  Gen.,  and  Percy 
Warren  Green,  Deputy  Atty.  Gen.,  for  the 


State.    Philip  I*  Garrett,  of  Wilmington,  for 
defendant. 

Indictment  No.  38,  May  Term,  1918. 

RICE,  J.  William  Wlmer,  the  defendant 
was  indicted  at  the  present  term  of  cnurt, 
charged  with  an  attempt  to  commit  sodomy. 
The  indictment  contains  two  counts.  Counsel 
for  defendant  demurred  to  both  counts. 

In  the  first  count  it  is  alleged  "that  Wil- 
liam Wlmer  •  •  •  devising  and  Intend- 
ing *  •  •  to  vitiate  and  corrupt  the  n:(ir- 
als  of  one  Joseph  Ford,  and  to  stir  np  a:\i 
incite  in  bis  mind  filthy,  lewd  and  nn<-h!i><t>> 
desires  and  inclinations  •  ♦  •  did  wiolc- 
edly  and  unlawfully  solicit  and  Indte  the 
said  Joseph  Ford  to  permit  and  suffer  him, 
the  said  William  Wlmer,  then  and  there  fe- 
loniously and  contrary  to  the  order  of  nature, 
carnally  to  know  the  said  Joseph  Ford,  and 
commit  on  his  person  the  detestable  and 
abominable  crime  of  sodomy.    •    •    •" 

The  second  count  alleges  "that  William 
Wlmer  •  •  •  devising  and  Intendini! 
•  •  •  to  vitiate  and  corrupt  the  moral? 
of  said  Joseph  Ford,  and  to  stir  up  and  Incite 
in  his  mind  filthy,  lewd  and  unchaste  desirfs 
and  inclinations  •  •  •  did  wickedly  and 
unlawfully  attempt  and  endeavor  fdonlouslr 
and  wickedly  to  commit  and  perpetrate  with 
him,  the  said  Joseph  Ford,  the  detestaM-* 
and  abominable  crime  of  sodomy.    •    •    ♦•* 

[1]  Counsel  for  defendant  eontend.s  tlMt 
the  first  count  is  double  In  that  It  alleges  tbe 
defendant  "did  wickedly  and  unlawfully  ^^i- 
lieit  and  Incite,"  etc.  The  words  "solid!" 
and  "Incite"  do  not  charge  the  defendant  wiib 
the  commission  of  two  offenses,  or  the  con:- 
mission  of  the  same  offense  in  two  separate 
and  distinct  ways,  and  having  the  sanction 
of  the  courts  and  authorities  throughout  the 
country,  this  court  is  of  the  opinion  that  th« 
count  is  not  double. 

[2]  The  further  contention  is  made  that 
the  indictment  is  faulty,  for  the  reason  that 
It  sets  forth  that  the  defendant  solicited  the 
other  party  to  i)ermlt  him,  the  defendant, 
to  commit  the  act.  As  either  party  may  he 
Indicted  for  the  offense,  the  court  fails  to  see 
in  what  manner  this  objection  can  avail  the 
defendant,  even  If  it  is  only  a  solldtaiion 
to  permit  the  would-be  actor  to  commit  the 
offense  on  the  other  party. 

[3]  The  objection  to  the  second  cotmt  is 
that  it  does  not  allege  an  overt  act.  There 
is  a  total  failure  In  this  count,  on  the  part 
of  the  state,  In  any  way  to  allege  an  overt 
act,  and  the  count  is  generally  so  Indefinite 
and  uncertain  that  It  cannot  be  sustained  on 
demurrer. 

For  the  reasons  stated,  the  demurrer  to  the 
first  count  is  overruled,  and  the  demurrer 
to  the  second  count  is  sustained. 
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FALLETTI  t.  CARKANO  et  al. 

(Supreme  Court  of  Errors  of  Connecticut. 
May  28,  1918.) 

1.  Pbincipai,  and  Agent  «=5>103(10)— Implied 
Atjthomtt  or  Agent. 

One  employed  as  an  outside  salesman  of  a 
wholesale  grocery  necessarily  had  the  implied 
authority  to  take  orders  for  future  delivery. 

2.  Evidence     (8=3455  —  Pabol     Evidence  — 
Saues—Mekobanda— Explanation. 

A  clause  in  a  memorandum  of  sale  of  flour, 
"to  be  taken  from  the  car,"  could  not  be  held 
by  the  judge  to  be  meaningless,  and  parol  evi- 
dence should  have  been  admitted  to  explain  it. 

3.  Frauds,   Statute  of  <8=»113(3)  —  Sales — 
Memoranda — Sufficiiincy. 

A  memorandum,  "Sold  to  F.  60  bbl.  D. 
flour  in  98  lot,  at  8.90,  to  be  taken  from  the 
car,  terms  cash,"  sufficiently  showed  a  sale  for 
future  delivery  under  Sales  Act  (Laws  1907,  c. 
212)  {  4,  requiring  that  there  be  some  note  or 
memorandum  signed  by  the  party  to  be  charged. 

Appeal  from  Court  of  Common  Pleas, 
Hartford  County ;   Edward  L.  Smith,  Judge. 

Action  by  James  Falletti  against  Antonio 
R.  Carrano  and  others.  Judgment  for  de- 
fendants, and  plaintiff  aroeals.  Error,  and 
new  trial  ordered. 

This  is  an  action  to  recover  damages  for 
the  refusal  of  the  defendants  to  deliver  50 
barrels  of  flour  purchased  by  the  plaintiff  of 
an  agent  of  the  defendants.  The  plaintiff  is 
a  retail  grocer  in  Hartford,  and  the  defend- 
ants are  wholesale  grocers  also  of  Hartford. 
A  written  memorandum  of  the  sale  was  In- 
troduced in  evidence  by  the  plaintiff  as  Ex- 
hibit A,  which  reads  as  follows: 

"Sold  to  James  Falletti  50  bbl.  Daisy  flour 
in  ^  lot,  at  8.90,  to  be  taken  from  the  car,  terms 
cash.     Carrano  &  Nobile— N.  F,  R." 

This  memorandum  was  signed  by  Nathan 
F.  Rivkln  an  agent  of  the  defendants.  The 
principal  controversy  between  the  parties 
was  over  the  authority  of  Rivkln  to  make 
the  agreement  contained  in  Exhibit  A  and 
the  legality  of  this  document  Rlvkin's  au- 
thority as  agent  was  derived  from  a  written 
agreement  made  by  him  with  the  defendants 
which  agreement  was  in  evidence  as  Exhibit 
D.  One  clause  of  this  contract  stated  that 
because  of  the  expert  knowledge  and  experi- 
ence of  Rivkln  the  defendants  agreed  to  em- 
ploy him  as  an  outside  salesman  and  collect- 
or. By  the  terms  of  the  agreement  Rlvkin's 
employment  was  to  commence  on  January  1, 
1916.  One  clause  of  this  contract  provides 
that  as  compensation  for  his  services  Rivkln 
was  to  receive  $25  per  week,  and  also  to  be 
allowed  one-third  of  the  net  profits  on  the 
entire  volume  of  business  made  by  the  defend- 
ants as  the  same  may  appear  from  their 
books  from  January  1,  1910.  The  ninth 
clause  of  the  contract  of  agency  provided: 
That  Rivkln  at  all  times  should  be  consider- 
ed as  a  salesman  and  collector  and  be  charg- 
ed with  the  duty  and  responsibility  of  col- 
lecting for  all  goods  sold  by  him  while  in  the 


employ  of  the  defendants.  The  trial  court 
reached  the  following  conclusions: 

"(1)  Rivkln  had  no  authority  under  Exhibit 
B  to  make  a  contract  for  future  delivery  as 
set  forth  in  Exhibit  A.  (2)  Exhibit  A  does  not 
constitute  such  a  memorandum  as  required  by 
section  4  of  chapter  212  of  the  Public  Acts  of 
1907. 

"At  the  close  of  the  plaintiff's  evidence,  de- 
fendants' counsel  moved  to  strike  out  Exhibit  A, 
because  the  facts  shown  did  not  establish  that 
Rivkin  was  authorized  either  by  his  contract  of 
agency  or  by  his  course  of  dealing  to  execute 
plaintiff's  Exhibit  A.  The  motion  was  granted 
and  the  plaintiff  took  an  exception." 

Joslah  H.  Peck,  of  Hartford,  for  appellant. 
Ralph  O.  Wells,  of  Hartford,  for  appellees. 

RORABACK,  J.  (after  stating  the  facts 
as  above).  [1]  There  Is  no  ground  for  the 
assumption  of  the  trial  court  that  Rivkln  did 
not  have  authority  to  make  a  contract  for 
the  future  delivery  of  the  flour  as  set  forth 
in  the  memorandum  of  sale.  Rlvkin's  au- 
thority was  that  of  an  outside  salesman  of 
a  wholesale  grocery  house  with  unrestricted 
powers  of  sale  and  collection.  "It  Is  a  famil- 
iar principle  of  the  law  of  agency  that  every 
authority  given  to  an  ageut,  whether  general 
or  special,  express  or  implied.  Impliedly  In- 
cludes In  it,  and  confers  on  such  agent,  all 
the  powers  which  are  necessary,  or  proper, 
or  usual,  to  effectuate  the  purposes  for  which 
such  authority  was  created.  It  embraces  the 
appropriate  means  -to  accomplish  the  desired 
end.  This  principle  Is  founded  on  the  mani- 
fest Intention  of  the  party  conferring  such 
authority,  and  is  in  furtherance  of  such  In- 
tention." Benjamin  v.  Benjamin,  15  Conn. 
355,  356,  SS  Am.  Dec.  384. 

"An  agent  clothed  with  general  power  to 
sell  personal  property  without  restrictions 
has  implied  authority  to  select  the  purchaser, 
to  fix  the  price,  and  to  agree  upon  such  ordi- 
nary Incidental  matters  as  the  time  and 
place  of  delivery,  and  the  other  ordinary  and 
usual  terms  of  a  sale."  Mechem  on  Agency 
(2d  Ed.,  1914)  vol.  1,  §  854.  Sfee,  also,  Clark 
and  Skyles  on  Agency   (1905)  vol.  1,  |  245. 

We  cannot  presume  that  Rivkln,  the  de- 
fendants' agent,  was  not  authorized  to  make 
delivery  of  the  merchandise  sold  by  him  un- 
less such  deliveries  were  made  In  the  same 
manner  as  salesmen  who  carried  their  goods 
with  them.  His  employment  as  an  outside 
salesman  by  a  wholesale  grocery  bouse  nec- 
essarily implied  authority  to  make  contracts 
for  the  future  delivery  of  the  goods  which  he 
sold.  This  was  Indispensable  in  the  business 
which  he  was  employed  to  conduct,  and  did 
not  take  such  acts  upon  his  part  out  of  the 
power  conferred  upon  him. 

[2,  3]  The  defendants  also  Insist  that  the 
place  of  delivery  mentioned  In  the  memoran- 
dum of  sale  which  states  "that  It  was  to  be 
taken  from  the  car"  is  so  indefinite  that  the 
contract  falls  to  meet  the  requirement  of 
the  statute  of  frauds.    In  the  absence  of  any 
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explanation,  the  meaning  of  thla  term  Is 
hardly  Intelligible,  but  the  Judge  of  the 
court  below  was  not  at  liberty  to  pronounce 
this  writing  void,  until  he  had  brought  to 
his  aid  In  Its  Interpretation  all  the  light 
afforded  by  the' collateral  facts  and  circum- 
stances. This  could  have  been  done  by  parol. 
Kllday  v.  Schancupp,  91  Conn.  32,  33,  98 
Atl.  335,  Lr.  R.  A.  1917A,  161;  Shellnsky  v. 
Foster,  87  Conn.  90,  97,  87  Atl.  35,  Ann.  Caa. 
1914C,  1007. 

Where  an  agreement  In  writing  Is  express- 
ed In  technical  or  Incomplete  terms,  parol  evi- 
dence Is  admissible  to  explain  that  which 
taken  alone  would  be  unintelligible,  when 
such  explanation  Is  not  Inconsistent  with 
the  written  terms  of  the  instrument.  Thus, 
If  the  language  of  the  instrument  Is  appli- 
cable to  several  persons,  to  several  parcels 
of  land,  to  several  species  of  goods,  to  sev- 
eral monuments  or  boundaries,  to  several 
writings,  or  the  terms  be  vague  and  general, 
or  have  diverse  meanings,  as  "household  fur- 
niture," "stock,"  "freight,"  "factory  prices," 
and  the  like.  In  all  these  and  the  like  cases 
parol  evidence  is  admissible  of  any  extrinsic 
circumstances  tending  to  show  what  person 
or  persons,  or  what  things,  were  Intended  by 
the  party,  or  to  ascertain  the  meaning  in  any 
other  respect  1  Green.  Ev.  (12th  Ed.)  {  288, 
I).  326.  In  the  case  of  Barrett  Mfg.  Co.  v. 
D'Ambroslo,  90  Conn.  198,  199,  96  Atl.  930,  up- 
on which  the  defendants  rely,  a  material  pro- 
vision had  been  entirely  omitted  from  the 
written  document.  We  there  held  that  this 
omission  could  not  be  supplied  by  oral  proof. 

Several  questions  are  presented  by  the 
appeal,  but  we  have  occasion  to  cbnsider 
only  two  of  them.  One  whether  the  court 
erred  In  holding  that  the  agent,  Rlvkin,  bad 
no  authority  to  make  a  contract  for  the  fu- 
ture delivery  of  the  flour  as  set  forth  In  the 
memorandum  of  sale.  This  we  have  already 
decided  adversely  to  the  defendants.  The 
record  discloses  that  the  court  below  struck 
out  the  memorandum  of  sale  which  lay  at 
the  very  foundation  of  the  plaintiff's  case 
and  in  effect  nonsuited  the  plaintiff.  It  also 
appears  that  the  principal  reason  given  by 
the  trial  court  for  ruling  out  the  agreement 
of  sale  was  as  follows: 

"The  memorandum  docs  not  purport  to  be  a 
sale,  a  contract  for  a  future  sale  of  flour,  but 
purports  to  be  a  contract,  or  rather  a  sale,  of 
pxii'tiDg  flour,  and  therefore  under  the  statute 
of  frauds,  or  section  4  of  the  Sales  Act,  neither 
this  witness  nor  any  other  witness  can  prove 
by  parol  that  this  contract  was  a  contract  for 
the  sale  of  tiour  to  be  delivered  at  some  future 
time,  nor  can  this  wituess  nor  any  other  wit- 
ness give  oral  testimony  to  add  to  or  further 
define  the  terms  of  the  contract" 

In  this  there  is  error. 

In  view  of  these  considerations  we  find  no 
occasion  to  consider  the  other  assignments 
of  error. 

There  Is  error,  and  a  new  trial  la  ordered. 
The  othfir  .Judges  concurred. 


MITCHELL  T.  SOUTHERN  NEW  ENG- 
LAND TELEPHONE  CO. 

(Supreme  Court  of  Errors  of  Connecticut 
May  28,  1918.) 

Telegraphs  and  Telephones  «=>20(4)— Ac- 
tions FOB  Dauaobs  —  Complaint  —  Snm- 

CIENCT. 

A  complaint  by  an  abutting  property  owner 
against  a  telephone  company  for  damages  fw 
the  maintenance  of  a  telephone  line  erected  over 
such  property  before  plaintiff  became  the  owner 
thereof  is  demurrable,  where  it  merely  states 
that  plaintiff  had  not  given  bis  consent,  bat 
does  not  allege  that  consent  to  the  maintenance 
of  the  liues  was  not  given  by  plaintiff's  prede- 
cessor in  title,  in  view  of  Pub.  Acts  1917,  & 
310  (Gen.  St  1902,  §8  3903-3907),  requiring  the 
approval  of  the  Public  Utilities  (Jbrnmissioa 
where  the  consent  of  the  adjoining  owner  cannot 
be  obtained,  and  providing  for  a  committee  to  ap- 
praise damages  for  the  maintenance  of  the  lines. 

Appeal  from  CJourt  of  Common  Pleas, 
Hartford  County;   Edward  L.  Smith,  Judge. 

Action  by  Charles  H.  Mitchell  against  the 
Southern  New  England  Telephone  Company, 
to  recover  damages  for  maintaining  and  op- 
erating a  telephone  system  in  the  highway 
In  the  front  of  the  adjoining  premises  of  the 
plaintiff  without  his  consent,  brought  to  the 
city  court  of  New  Britain,  and  thence  by  the 
plaintiff's  appeal  to  the  court  of  common 
pleas  in  Hartford  county,  where  a  demurrer 
to  the  complaint  was  sustained,  and  upon  the 
refusal  of  the  plaintiff  to  amend  his  com- 
plaint Judgment  was  rendered  for  the  de- 
fendant, from  which  the  plaintiff  api)ealed. 
No  error. 

The  complaint  alleges,  in  substance,  that 
on  September  14,  1914,  the  plaintiff  became 
the  owner  of  a  tract  of  land  situated  upon 
the  west  side  of  and  adjoining  Lincoln 
street  iif  New  Britain,  the  same  being  de- 
scribed in  the  deed  to  him  as  having  as  its 
east  boundary  the  west  line  of  the  street: 
that  he  thereuiK>n  entered  into  possession  of 
the  premises,  and  has  since  continued  the 
owner  in  possession  thereof;  that  by  virtue 
of  this  conveyance  and  ownership  be  became 
and  still  is  the  owner  of  the  fee  in  that  part 
of  the  highway  which  adjoins  the  tract  con- 
veyed to  him,  such  portion  extending  along 
his  whole  front  and  having  an  undefined 
width;  that  seven  years  prior  to  his  acquisi- 
tion of  the  land  the  defendant  in  the  con- 
struction of  a  portion  of  its  telephone  sys- 
tem, strung  its  wires  along  and  over  the 
highway  in  front  of  the  land  the  plaintiff 
now  owns,  and  along  and  over  that  portion 
of  It  whose  fee  is  in  the  plaintiff  by  virtue 
of  his  adjoining  ownership;  that  since  that 
time  the  defendant  has  maintained  the  wires 
so  located,  and  continually  used  them  in  the 
conduct  of  its  telephone  business;  and  that 
it  has  so  maintained  and  used  them  since 
the  conveyance  to  the  plaintiff,  and  is  now  so 
maintaining  them  and  using  them  without 
his  consent.    There  is  no  allegation  that  the 
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wires  -were  unlawfully  strung,  or  tliat  the 
then  landowner  or  county  commissioners  did 
not  give  consent  to  their  being,  placed  where 
they  were  and  are.  The  only  allegation 
touching  consent  Is  that  above  stated.  It 
also  appears  by  tlie  complaint  that  the  de- 
fendant, under  a  contract  with  the  plalntUf, 
has,  during  the  whole  period  of  his  owner- 
ship of  the  premises,  supplied  him  at  his 
dwelling  thereon  with  its  service  for  hire. 

Charles  H.  Mitchell,  of  New  Britain,  for 
.appellant  William  F.  Henney,  of  Hartford, 
for  appellee. 

PR  ENTICE,  C.  J.  (after  stating  the  facts 
as  above).  The  demurrer  sets  up  six  grounds 
of  demurrer,  of  which  four  are  quite  Inde- 
pendent of  each  other.  As  the  one  first  stat- 
ed is  sufficient  to  justify  the  action  of  the 
rourt  in  adjudging  the  complaint  inadequate 
as  a  statement  of  a  cause  of  action,  it  is  un- 
necessary to  notice  either  of  the  others. 
That  one  charges  that  the  complaint  Is  In- 
!^uOicient,  since  It  does  not  allege  that  con- 
sent was  not  given  by  any  of  the  pluintiS's 
predecessors  in  title,  but  only  that  he  has  not 
given  his  consent. 

It  appears  by  the  complaint  that  the  wires 
in  question  are  located  wittlin  the  limits  of 
the  highway,  and  were  placed  where  they 
now  are  seven  years  before  tlie  plaintiff  ac- 
quired title  to  the  premises  he  now  owns. 
They  were  so  placed  In  pursuance  of  legis- 
lative authority  given  to  the  defendant  as  a 
telephone  company  to  construct  and  main- 
tain telephone  lines  upon  any  highway.  G. 
.>*.  {  3903.  If,  in  addition,  the  defendant's 
location  and  erection  of  them  was  with  the 
i-oDsent  of  the  then  adjoining  landowner, 
there  was  in  that  action,  regardless  of  any 
statute,  no  invasion  of  his  rights.  Its  entry 
upon  the  land  and  construction  thereon  of 
Its  llnps  of  wire  was  not  unlawful.  If  it  be 
assumed  that  the  consent  given  amounted  to 
nothing  more  than  a  revocable  license,  no 
act  of  revocation  appears.  But  that  is  not 
all.  In  so  far  as  the  maintenance  of  the 
lines  subsequent  to  their  erection  is  concern- 
ed, whether  during  the  ownership  of  the 
'•onsentlng  landowner  or  during  that  of  his 
.-lutessors  in  title,  our  statutes  regulatlug 
the  general  subject  of  the  location,  construc- 
tion, and  maintenance  of  telegraph  and  tele- 
phone lines,  and  the  redress  to  be  obtained 
I'y  aggrieved  landowners,  have  large  impor- 
tance. G.  S.  K  3903-3907  (P.  A.  1917,  c.  310). 
■An  examination  of  them  makes  It  evident 
that  It  was  the  legislative  purpose  to  place 
telegraph  and  telephone  lines  located  and 
erected  with  the  consent  of  adjoining  land- 
owners In  the  same  position  as  that  occu- 
pied by  those  located  and  erected  upon  the 
con.eent  of  the  Public  Utilities  Commission 
and  to  give  to  the  former  consent  the  same 
force  and  effect  as  that  attached  to  the  lat- 


ter, in  that  In  neither  case  might  the  com- 
pany be  sued  in  an  action  at  law  for  tres- 
pass. Consent  in  either  form  having  been' 
obtained,  any  claim  for  damages  then  or 
thereafter  suffered  by  the  landowner,  wheth- 
er arising  from  -the  Imposition  of  an  addi- 
tional servitude  or  from  a  direct  injury  to 
his  adjoining  property,  Is  left  to  be  pursued 
In  the  manner  provided  in  section  3907.  Tlie 
plaintiff's  complaint,  therefore,  which  alleg- 
es no  more  than  that  the  plaintiff  has  not, 
during  his  period  of  ownership,  consented  to 
the  maintenance  and  operation  of  the  wires, 
is  insufficient.  See  Mitchell  v.  S.  N.  E,  Tele- 
phone Co.,  90  Conn.  179,  182,  96  Atl.  966. 

There  la  no  error.    The  other  Judges  con- 
curred. 


STROSNICK  V.  CONNECTICUT  CO. 

(Supreme  Court  of  Errors  of  Connecticut.    May 
28,  1918.) 

1.  Street  Railroads  <S=»117(5)  —  Pebsonat, 
Injuries  —  NTegliqence  —  Question  fob 

JUBT. 

In  an  action  for  injury  to  emplo;^6  walking 
behind  master's  automobile  truck  driven  along 
defendant's  trolley  track,  evidence  of  defend- 
ant's negligence  in  colliding  with  the  truck 
causing  the  injury  held  sufficient  to  go  to.  the 
jury. 

'2.  Street  Railroads  iS=»98(1)  —  Pebsoxal 
Injuries— Contributory  Neouoence. 
An  employe  walking  behind  his  master'ti 
automobile  truck  driven  along  defendant's  trol- 
ley track  upon  meeting  a  car  is  entitled  to  as- 
sume that  the  driver  of  the  truck  and  the  mo- 
torman  operating  the  car  will  act  with  ordinnrj- 
prudence  and  so  regulate  their  conduct  a.s  not 
to  collide. 

3.  Street  Railboads  «=3ll7(17)  —  Actions 
for  Personal  Injuries  —  C;ontbidctory 
Neolioence— Questions  of  Fact. 
Where  an  employ^    who  was  walking  behind 
his  master's  automobile  truck  driven  along  de- 
fendant's   trolley    track    because    the   ordinary 
roadway  was  obstructed  with  snow,  was  injured 
in  collision  between  the  car  and  the  truck,  the 
(juestion  as  to  plaintiff's  contributory  negligence 
held  for  the  jury. 

Appeal  from  Superior  Court,  New  Haven 
County;  Howard  J.  Qurtls,  Judge. 

Action  by  Edward  Strosnlck  against  the 
Oonnecticut  Company  to  recover  damages 
for  i>erscmal  Injuries  alleged  to  have  beeu 
caused  by  the  defendant's  negligence.  The 
court  directed  a  verdict  for  the  defendant, 
and  from  the  Judgment  thereon  the  plaintiff 
api>ealed.    Error,  and  new  trial  ordered. 

At  the  time  the  plaintiff  received  his  in- 
juries, an  automobile  truck,  owned  by  L.  Arm- 
stead  &  Son  and  driven  by  one  of  the  mem- 
bers of  that  partnership,  was  proceeding 
northerly  from  New  Haven  between  Mt.  Cnr- 
mel  and  Cheshire.  It  was  traveling  upon  the 
main  highway  known  as  Whitney  avenue. 
The  plaintiff,  nn  employe  of  Armstead  &  Son, 
was  going  with  the  truck  and  riding  upon 
the  tailboard  or  rack  with  his  feet  hanging 
over  behind.    The  accident,  out  of  which  the 
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present  action  arose,  occurred  in  the  Imme- 
diate vldnlty  of  a  bridge  known  as  Willow 
bridge,  whlcb  spans  a  stream  crossed  by  the 
highway.  The  ordinary  traveled  part  of  the 
highway  lies  upon  its  east  side.  Upon  Us  west 
side  and  within  its  limits  Is  laid  the  single 
track  of  the  defendant.  This  track  Is  raised 
a  foot  or  more  above  the  traveled  path,  and 
is  sejjarated  from  that  path  by  a  shoulder  of 
earth.  The  highway  at  this  point  is  straight 
for  a  considerable  distance  on  each  side  of 
the  stream,  so  that  there  is  no  physical  ob- 
struction to  a  clear  view  of  vehicles  or  cars 
upon  the  highway  or  tracks  to  or  from  any 
point  within  a  distance  of  500  feet  southerly 
of  the  stream,  and  1,500  or  more  northerly  of 
it.  The  highway  to  the  north  of  the  stream 
descends  toward  it  at  an  easy  grade.  Across 
the  stream  is  a  bridge  designed  for  ordinary 
highway  travel.  Close  beside  It  is  another 
bridge  built  and  designed  for  the  exclusive 
use  of  the  defendant's  cars. 

The  plaintiff  offered  evidence  to  prove  the 
following  additional  facts:  On  the  day  In 
question  the  ordinary  traveled  path  of  the 
highway  was  rendered  practically  impassable 
for  automobile  travel  through  accumulations 
upon  It  of  anow  which  had  fallen  a  week  or 
more  previously.  By  reason  of  these  accu- 
mulations motor  vehicles  were  accustomed, 
as  they  bad  been  at  all  times  when  fallen 
snow  Impeded  travel  along  the  ordinary 
traveled  way,  to  make  use  of  the  raised 
trolley  tracks  from  which  the  snow  had  been 
cleared.  Upon  either  side  of  these  tracks  on 
the  day  in  question,  the  snow,  which  had  been 
removed  therefrom,  was  banked  up  so  that 
passage  between  the  tracks  and  the  ordinary 
traveled  roadway  was  rendered  difficult, 
save  at  points  where  users  of  the  tracks  had 
cleared  away  turnouts  to  enable  trolley  cars 
and  other  vehicles  using  the  tracks  to  pass 
each  other.  At  the  time  of  the  accident  the 
general  course  of  travel,  other  than  that  In 
sleighs,  was  and  for  several  days  bad  been 
along  the  trolley  tracks  across  the  trolley 
bridge.  This  was  not  Invariably  so,  however. 
,In  BOOie  cases  vehicles  approaching  the  bridge 
along  the  tracks  turned  back  upon~the  main 
traveled  way  Just  before  reaching  the  bridge, 
crossed  the  highway  bridge,  and  then  return- 
ed to  the  tracks. 

The  truck  in  which  the  plaintiff  was  riding 
followed  the  former  course.  It  approached 
the  stream  along  the  trolley  tracks  and  cross- 
ed on  the  trolley  bridge.  As  it  neared  the 
bridge  the  plaintiff  Jumped  from  the  truck 
and  walked  over  the  bridge  behind  it.  After 
the  bridge  was  crossed  he  looked  up  and  saw 
a  south-bound  trolley  car  coming  into  view  as 
it  rounded  the  curve  at  the  top  of  the  hill 
some  1,500  to  1,800  feet  distant  He  continued 
walking  behind  the  truck  as  it  proceeded 
along  the  tracks  to  the  north.  He  paid  no  fur- 
ther attention  to  the  car,  and  shortly  started 
to  climb  back  to  his  former  position  on  the 
truck,  when  at  a  point  some  50  to  73  feet  be- 


yond the  bridge  the  car  and  truck  collided  and 
he  received  his  injuries.  After  the  truck 
had  passed  the  bridge  it  followed  the  tracks 
for  the  purpose,  as  its  driver  testified,  of 
reaching  a  turnout  some  300  feet  ahead.  B<y 
fore  reaching  that  point  he  saw,  as  he  said, 
that  the  car  was  not  going  to  stop,  and  there- 
upon started  to  swing  out  to  the  right  to 
avoid  a  collisidn. 

The  collision  occurred  at  some  time  be- 
tween 6:30  and  7:10  o'clock  on  the  evening  of 
March  13,  1916.  The  plaintiff  and  driver  of 
the  truck  testified  that  the  lights  of  the  truck 
were  lighted  before  the  stream  was  reached. 
The  latter  also  testlfled,  in  answer  to  a  ques- 
tion as  to  the  condition  of  light,  that  it  was 
plain,  the  ground  all  white  with  snow,  and  if 
be  remembered  aright,  that  the  moon  was 
nearly  full.  The  plaintiff's  witnesses  te-iti- 
fled  that  the  trolley  car  was  going  at  a  higb 
rate  of  speed;  the  defendant's  that  it  was 
running  from  25  to  35  miles  an  hour,  a  rate 
neither  unusual  nor  Improper,  considering  the 
time  and  place. 

George  E.  Beers  and  Claude  B.  Masfield, 
both  of  New  Haven,  for  appellant.  Harrison 
T.  Sheldon  and  Charles  E-  Clark,  both  uf 
New  Haven,  for  appellee. 

PRENTICE,  C.  J.  (after  stating  the  farts 
as  above).  [1]  It  is  too  clear  to  Justify  dis- 
cussion that  the  evidence  bearing  upon  the 
issue  as  to  the  defendant's  negligence  was 
such  as  to  entitle  the  plaintiff  to  its  submis- 
sion to  the  Jury.  The  question  whether  or 
not  that  which  related  to  the  Issue  as  to  tiie 
plaintiff's  contributory  negligence  Is  one  pre- 
senting more  substantial  difficulty.  Had  the 
plaintiff  been  walking  upon  the  trolley  tracks 
with  nothing  intervening  between  him  and 
the  trolley  car  which,  as  he  says,  be  saw 
bearing  down  upon  him  when  it  was  some 
one-quarter  of  a  mile  or  more  distant,  his 
conduct  in  not  stepping  aside,  as  he  easil.T 
might,  into  a  position  of  safety,  would  have 
been  Irreconcilable  with  the  exercise  of  ordi- 
nary prudence.  Such,  however,  was  not  the 
situation  in  which  the  plaintiff  found  him- 
self. That  situation,  as  the  jury  might  have 
found  it,  was  one  in  which  between  him  and 
the  trolley  car  was  an  automobile  truck  Im- 
mediately preceding  him  and  traveling  io 
the  darkening  light  following  sunset  alone 
the  trolley  tracks  In  the  same  direction  as 
himself  and  with  its  lights  lighted. 

[21  Under  these  conditions  a  determina- 
tion of  the  reasonableness  or  unreasonable- 
ness of  the  plaintiff's  conduct  inv<dved  a  con- 
sideration of  what  assumptions  and  deduc- 
tions be  was  fairly  entitled  to  make  and  act 
upon  in  respect  to  the  Imminence  of  danger 
to  himself  calling  for  Independent  action  ui>- 
on  his  part,  when,  having  become  aware  of 
the  approach  of  the  trolley  car,  he,  without 
further  observation,  resumed  his  place  upon 
the  rear  of  the  truck,  or  attempted  to  do  so. 
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Was  he  not,  for  Instance,  In  view  of  the  dis- 
tance between  the  truck  and  the  trolley  car, 
when  their  respective  drivers  ought  to  have 
become  aware  of  each  other's  approach  upon 
the  same  line  of  travel,  reasonably  entitled 
to  assume  that  a  collision  was  not  to  be  an- 
tldi)ated?  He  was  entitled  to  assume  that 
the  persons  In  control  of  the  situation,  to 
wit,  the  motorman  and  driver  of  the  truck, 
would  act  as  ordinarily  prudent  men  should 
and  to  regulate  his  conduct  accordingly. 
Andrews  v.  Railroad  Co.,  60  Conn.  293,  209, 
22  Atl.  566;  Morrlssey  v.  Traction  Co.,  68 
Conn.  215,  218,  35  Atl.  1126;  Hayden  v.  Rail- 
way Co.,  76  Conn.  355,  364,  56  AtL  613; 
Riley  v.  Railway  Co.,  82  Conn.  105,  108,  72 
Atl.  362,  21  li.  R.  A.  (N.  S.)  880.  Was  he  not 
reasonably  Justified  In  assuming  and  acting 
upon  the  assumption  that  they  would  not 
only  so  act,  but  also  that  so  acting  the  truck 
would  have  an  opportunity  to  get  clear  of  the 
tracks  before  the  car  should  attempt  to  pass 
it,  and  that,  therefore,  he  was  in  no  real 
danger  while  remaining  with  the  truck? 
Was  the  situation,  as  It  presented  itself  to 
him,  so  fraught  with  possibilities  of  danger 
that  the  dictates  of  ordinary  prudence  should 
have  led  hhn  to  fly  from  the  tracks  for  safe- 
ty? To  what  extent,  if  at  all,  does  his  failure 
to  observe  the  movements  ot  the  approach- 
ing car  after  he  first  saw  it  evince  a  lack  of 
prudence  on  his  part,  and  what  bearing  and 
signlQcance  ought  to  be  given  to  that  failure 
in  passing  judgment  upon  the  plaintwrs  con- 
duct viewed  In  all  its  aspects? 

[3]  These  are  questions  of  large  impor- 
tance in  a  determination  of  whether  or  not 
the  plaintiff  was  negligent,  and  their  an- 
swers are  not  so  clear  that  only  ones  unfa- 
Torable  to  the  plaintiff  could  reasonably  be 
given.  We  are  of  the  opinion  that  they  and 
the  ultimate  question  of  the  plaintiff's  negli- 
gence or  freedom  from  negligence  with  which 
they  are  closely  Involved  should  not  have 
been  withdrawn  from  the  Jury's  considera- 
tion by  the  direction  of  a  verdict  for  the  de- 
fendant 

There  Is  error,  and  a  new  trial  la  ordered. 
The  other  Judges  concurred. 


BARKER  v.  PUBLISHERS'  PAPBR  CO. 

(Supreme  Court  of  New  Hampshire.     Grafton. 
March  5,  1918.) 

1.  Damages    «=>223  —  Findings  —  Timb   fob 
Objections. 
In  trespass,  an  exception  to  an  assessment 
<{  damages   upon   the   ground   that  there  was 
»o  evidence  to  warrant  a  finding  of  more  than 
nominal  damages  was  too  late,  where  no  objec- 
tion was  made  until  after  the  case  was  submit- 
ted and  the  findings  made, 
i  TSESFASS     «=>45(5)— Damages— Evidence. 
In  trespass  to  recover  damages  for  perma- 
MBt  injury  to  land  because  of  what  defendant 
did  before  the  date  of  the  writ,  it  was  error  to 
exclude  evidence   offered    by    defendant   as   to 


Srobable  value  of  the  estate  at  a  later  date  if 
efendant  had  not  trespassed. 

3.  Tbespabs   iS=>50— Real  Estate— Measure 
of  D.\uaoes. 

In  trespass  by  sawmill  company,  plaintiff 
can  recover  the  assthetic  value  of  the  land,  less 
the  practical  value  of  the  property  in  its  dam- 
aged condition,  or  be  can  recover  the  value  of 
the  use  by  defendant  for  sawmill  purposes,  but 
he  cannot  recover  both,  because  to  allow  recov- 
ery for  both  would  be  duplication  of  damages. 

4.  Damages  ®=all0  —  Injubies  to  Land- 
Measure  OF  Damages. 

In  the  fixing  of  damages  for  permanent  in- 
juries to  land,  the  owner  is  entitled  to  its  val- 
ue for  the  most  profitable  purpose  it  could  have 
been  pat  to. 

5.  Damages  «=>108— Injuries  to  Real  Es- 
tate— Computing  Damages. 

L'nlcss  circumstances  render  a  division  nec- 
essary, the  logical  and  proper  method  of  com- 
puting damages  for  injuries  to  a  part  of  land 
is  to  treat  the  estate  as  a  whole,  and  it  is  not 
proper  to  consider  what  the  damaged  part 
would  be  worth  if  it  could  be  used  with  the 
estate,  ajid  adding  thereto  the  decrease  in  value 
of  the  estate  if  such  part  were  taken  from  it, 
because  by  auch  process  the  same  item  of  dam- 
age might  l)e  recovered  twice. 

Exceptions  from  Superior  Court,  Grafton 
County. 

Action  of  'tre^ass  q.  c.  f.  by  Joseph  H. 
Barker  against  the  Publishers'  Paper  Com- 
pany. Verdict  for  plaintiff,  and  defendant 
brings  exceptions.    Exceptions  sustained. 

See,  also,  78  N.  H.  160,  97  AU.  749. 

Trespass  q.  c.  f.,  being  the  same  case  re- 
ported in  78  N.  H.  ICO,  97  Atl.  749.  After  the 
former  opinion  was  filed  the  case  was  heard 
upon  the  assessment  of  damages.  It  appear- 
ed that  the  locus  was  a  part  of  a  farm  owned 
by  the  plaintiff,  that  he  expected  to  devote 
the  whole  to  the  uses  of  a  summer  school 
or  camp  for  girls,  and  that  the  defendant's 
defacement  of  the  scenery  and  occupation  of 
the  premises  as  a  sawmill  site  interfered 
with  his  summer  business.  The  defendant 
occupied  the  locus  for  several  years,  but 
this  suit  was  brought  a  few  months  after  its 
entry.  Among  other  things,  the  plaintiff 
claimed  to  recover  here  for  "damages  to  the 
freehold  arising  out  of  the  destruction  of  the 
natural  beauty  of  the  spot"  as  a  "permanent 
injury."  A  witness  called  by  the  defendant, 
and  shown  to  be. familiar  witli  values  in  that 
vicinity,  testified  to  the  present  value  of  the 
plaintiff's  property.  Subject  to  exception 
his  opinion  of  its  value  "if  there  had  not 
been  any  mill  up  there  at  the  foot  of  the 
lake"  was  excluded.  Damages  were  assessed 
as  follows:  (1)  For  permanent  injury  to  the 
locus,  considering  its  location  and  also  In 
connection  with  the  rest  of  the  plaintiff's 
premises  for  the  use  he  intended  to  make 
of  them,  and  other  uses  for  which  it  \\a.f. 
adapted,  $500;  (2)  For  the  rental  value  of 
the  locus  as  used  by  the  defendant  to  the 
date  of  the  writ,  $4.50;  (3)  for  decrease  in  the 
value  of  the  remainder  of  the  plaintiff's  prem- 
ises by  the  defendant's  unlawful  acts  and 
continued  use  of  the  locus,  $1,000.     Total 
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damages  $1,950.  The  defendant  excepted  to 
the  findings  and  assessment  of  damages,  and 
filed  a  bill  of  exceptions,  which  was  allowed 
by  Klvel,  J.,  at  the  September  term,  1916, 
of  the  superior  court. 

Branch  &  Branch,  of  Manchester  (Fred- 
erick W.  Branch,  of  Manchester,  orally),  for 
plalntlfr.  Edgar  W.  Smith,  of  Wells  River, 
Vt,  and  Allen  Hollls  and  Joseph  W.  Worth- 
en,  both  of  Concord  (Allen  Hollls,  of  Concord, 
orally),  for  defendant. 

PEASLEE,  J.  [1]  The  defendant's  excep- 
tion to  the  assessment  upon  the  ground 
that  there  was  no  evidence  to  warrant  a  find- 
ing of  more  than  nominal  damaged  comes  too 
late.  No  objection  on  this  ground  appears 
to  have  been  made  until  after  the  case  was 
submitted  and  the  findings  made.  Failure  to 
make  this  objection  before  the  case  was  sub- 
mitted constituted  a  waiver  of  the  ri^t  to 
make  it  Moynihan  v.  Brennan,  77  N.  H.  273, 
274,  90  Atl.  964,  and  cases  cited. 

[2]  The  plaintifC  claimed  to  recover  for 
"damages  to  the  freehold" — that  is,  for  per- 
manent injury  to  the  estate  because  of  what 
the  defendant  did  before  the  date  of  the  writ 
^-and  offered  evidence  to  sustain  this  conten- 
tion. Subject  to  exception,  the  court  ex- 
cluded evidence  offered  by  the  defendant  as 
to  the  probable  value  of  the  estate  at  a 
later  date  If  the  defendant  had  not  trespass- 
ed upon  the  premises.  This  ruling  was  ap- 
parently based  upon  the  theory  that  it  was 
called  for  because  the  plaintiff  was  limited 
in  his  recovery  to  the  damage  caused  be- 
fore the  date  of  the  writ.  But  there  is  a 
plain  distinction  between  loss  caused  by  sut>- 
sequent  acts  and  less  of  valuable  subsequent 
use  caused  by  prior  acts.  3  Sedg.  Dam.  f  924. 
For  the  former  there  could  not  be  a  recovery 
In  this  suit;  for  the  latter  there  could  be. 
The  plaintiff  claimed  such  recoverable  dam- 
age.  Evidence  as  to  the  subsequent  value  of 
the  estate,  both  in  its  damaged  condition  and 
undamaged,  bore  directly  upon  the  issue 
made  by  the  plaintiff,  and  should  have  been 
received.  Because  of  its  exclusion  the  find- 
ings must  be  set  aside. 

[3]  The  measure  of  the  plaintiff's  damages 
has  been  fully  argued,  and  as  the  question 
must  arise  upon  the  retrial  of  the  case  It 
has  been  considered.  The  plalntlfTs  claim 
Is  that  he  can  recover  the  value  of  the  use 
of  his  property  to  the  defendant,  and  also 
the  damage  caused  to  him  by  that  use.  By 
the  term  "damage"  as  here  employed  he  evi- 
dently means  the  total  lessening  of  the  use- 
fulness of  his  property  for  summer  resort 
purposes  by  reason  of  the  defendant's  acts. 
Whether  the  wrong  to  the  plaintiff  is  called 
damage  or  loss  or  impairment  of  use,  is  not 
especially  Important,  If  the  real  character 
of  the  loss  and  the  proper  measure  of  recov- 
ery are  kept  in  view. 

In  Its  final  analysis,  the  property  In  any- 
thing consists  in  the  use.    Eaton  t.  Railroad, 


51  N.  H.  504,  511,  12  Am.  Rep.  147;  Swain  v. 
Company,  76  N.  H.  498,  85  Atl.  28a  But  as 
the  value  of  property  is  ordinarily  expressed 
in  a  lump  sum,  so  a  partial  deprivation  of 
the  use  of  it  is  often  expressed  in  like  terui.^. 
Worked  out  in  mathematical  detail,  the  dam- 
age In  such  a  case  is  the  decrease  in  using 
value  for  the  period  It  will  continue,  discount- 
ed (as  to  the  future)  and  with  interest  (as  to 
the  past)  to  the  time  the  assessment  is  made. 
When  this  has  been  done,  the  sum  found  rep- 
resents the  decrease  in  the  value  of  the  prop- 
erty as  of  the  date  of  the  verdict;  that  is. 
the  decrease  In  the  present  worth  of  the  per- 
petual use.  In  practical  affairs  this  mathe- 
matical nicety  is  not  commonly  observed. 
But  whether  it  Is  or  not.  Its  correctness  In 
theory  Is  of  value  to  show  that  the  loss  of  use 
is  what  recovery  is  based  upon,  and  that  call- 
ing It  damage  to  proi)erty  does  not  alter  its 
character  or  increase  the  plalntitTs  verdict. 

The  plaintiff  can  recover  either  what  he 
terms  the  "damage  to  the  pr<qierty"  or  the 
value  of  the  use  made  by  the  defendant.  Be 
cannot  recover  such  damage  plus  the  value 
of  that  use.  The  damage  being  caused  by  the 
use,  the  plaintiff  has  lost  only  one  or  the  oth- 
er. He  himself  could  not  have  put  the  prop- 
erty to  that  use  without  suffering  the  damage. 
To  enjoy  his  property  sesthetically,  he  must 
forego  its  use  for  a  saw^iUl  site.  He  could 
not  use  it  for  both  purposes.  But  if  he  could 
recover  full  damage  for  aesthetic  loss,  plus 
the  value  of  the  acre  for  a  sawmill  site,  he 
would  receive  pay  for  two  inconsistent  uses 
of  his  property. 

There  might  be  a  case  where  the  detrlmeur 
to  the  owner  consisted  in  part  of  injurious 
acts  not  incident  to  the  use  of  the  propert.v 
made  by  the  defendant.  In  such  a  case  there 
might  be  a  recovery  for  both,  since  the  dam- 
age not  Incident  to  the  defendant's  use  would 
not  have  been  considered  In  fixing  the  value 
of  that  use.  But  In  this  case  there  seems  to 
be  no  evidence  that  the  acts  done  by  the  de- 
fendant exceeded  those  of  one  reasonably  us- 
ing the  premises  for  a  mill  site.  An  assess- 
ment computed  on  the  basis  of  the  use  enjo.v- 
ed  by  the  defendant  is  founded  upon  the  fact 
that  the  use  made  belonged  to  the  plaintiff. 
But  the  right  to  use  this  property  for  a  saw- 
mill site  and  as  scenery  for  a  summer  school 
at  one  and  the  same  time  did  not  belong  t<> 
the  plaintiff,  because  the  property  was  Incti- 
pable  of  such  duplicated  and  conflicting  use. 

In  Green  Bay,  etc.,  Co.  v.  Company,  111' 
Wis.  .323,  87  N.  », .  S(i4,  62  L.  R.  A.  579,  quoteii 
with  approval  In  Electric  Light  Co.  v.  Jones, 
75  N.  H.  172,  182.  71  Atl.  871,  the  illustra- 
tion of  the  Idle  horse  at  pasture,  appropriated 
and  used  by  a  wrongdoer,  deiuonstrates  that 
the  owner  could  recover  the  value  of  the  la- 
bor performed  by  the  horse  or  the  value  of 
Its  use.  And  that  was  thought  by  this  court 
to  be  the  extent  of  the  plalntlfTs  right.  But 
if  the  claim  here  advanced  were  correct,  the 
plaintiff  could  have  recovered  twice  that 
amount    The  argument  runs  like  this:    The 
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use  of  the  horse  was  worth  $1  a  day.  But ,  acts  done  prior  to  the  date  of  the  writ  The 
for  the  defendant's  trespass  the  plaintiff :  land  In  its  damaged  condition  was  still  his, 
Dii^ht  have  had  that  use,  as  was  his  right  and  against  the  total  loss  of  its  sesthetic  val- 
riie  defendant  worked  the  horse  unlawfully  ue  should  be  offset  Its  value  in  Its  nonsesthetlo 
iiul  got  a  dollar  a  day  of  value  from  it  state  for  use  as  a  sawmill  site.  It  is  like  the 
rherefore  the  plaintiff  is  entitled  to  recover  cutting  of  the  shade  trees,  where  the  total 
nbat  he  lost  called  the  "damage"  plus  what '  sesthetic  loss  is  reduced  by  the  value  of  the 
the  defendant  gained,  called  the  "value  of  the  ]  timber  left  in  the  plaintiff's  possession.  In 
cse,"  or  $2  a  day.  This  argument  creates '  each  case  it  is  a  question  of  how  much  value 
riilue  where  none  existed  before.  ■.  the  plaintiff  has  been  deprived  of.    He  can- 

In  trespass  for  cutting  and  carrying  away  j  not  refuse  to  make  a  reasonable  use  of  the 
>liade  trees,  the  owner  Is  not  limited  to  their  property  as  left.  Hutchinson  v.  Parker,  04 
lalue  for  lumber.  Beede  v.  Lamprey,  64  N.  H. .  N.  H.  89,  5  Atl.  659 ;  Hutt  v.  Hickey,  67  N.  II. 
510, 15  Atl.  133,  10  Am.  St  Rep.  426;  Hovey  |  411,  418,  29  Atl.  456,  and  cases  cited.  If  A. 
V.  Grant,  52  X.  II.  569,  r>81 ;  Wallace  v.  Good- .  negligently  breaks  B.'s  arm,  B.'s  damages 
nil.  18  N.  H.  439,  456.  He  recovers  what '.  are  not  assessed  upon  the  basis  that  nothing 
riioir  Ksthetic  value' was.  But  he  does  not|  will  be  done  to  remedy  the  injury;  and.  If  he 
rei-over  in  addition  thereto  what  the  defend- !  refuses  to  take  reasonable  care  to  repair  the 
lint  got  out  of  the  lumber.  If  the  defendant  hurt,  his  recoverable  damages  are  not  increa.s- 
left  the  trees  lying  upon  the  land,  the  plain- ,  ed.  Tuttle  v.  Farmlngton,  58  N.  H.  13. 
tiflf  recovers  the  aesthetic  value,  less  the  value ,  It  may  be  that  when  there  are  successive 
he  himself  can  reasonably  get  out  of  the  lum-  suits  for  continuing  acts  the  assessment  will 
Ikt.  If  at  a  later  date  the  defendant  carries '  varj'  in  the  aggregate  from  what  it  would  be 
"ff  the  logs,  the  plaintiff  also  recovers  their  I  if  the  whole  matter  were  included  in  one  ac- 
viilne  for  timber.  But  he  cannot  recover  \  tion.  But  this  will  result  from  error  in  find- 
tlieir  value  as  logs  once  by  refusing  to  de-  [  Ing  the  facts  In  one  or  more  of  the  successive 
iliict  It  from  their  total  loss,  as  viewed  from  \  suJts.  and  not  becau.<!e  the  rule  of  law  by 
the  tpsthetlc  standpoint,  and  again  by  charg- ;  which  the  damages  are  to  be  assessed  varies. 
ine  the  defendant  for  their  timber  value.  |  ^^  may  be  that  the  trier  of  the  first  suit  will 

[4]  Ail  this  goes  to  show  that  what  is  real- '  consWer  the  future  value  of  the  sawmill  use 
ly  recovered,  nnd  all  that  is  recovered  in  any  \  »  small  sHm.  and  thus  reduce  but  Uttle  the 
instance.  In  the  absence  of  proof  calling  for  ^'^'^rd  In  that  suit  for  the  festhetic  loss : 
the  imposition  of  exemplary  damages,  Is  the  '«'^"«  ♦^^  f^'*""  <>'  *e  second  suit  may  consid- 
value  of  the  use  of  which  the  plaintiff  has  «>•  the  sawmill  use  of  great  value  anu  award 
l^en  deprived.  It  Is  often  called  by  this  name  **>«  Plaintiff  a  large  sum  for  It  It  may  be 
when  the  value  Is  estimated  in  terms  of  the  ^^^*^  *"«  error  could  be  prevented  by  obtaln- 
iise  made  by  the  defendant  and  it  Is  some-  ?"«  "Pf »»'  findings  In  the  first  case,  showing 
times  called  damage  to  the  plaintiff  when  es- :  ^'>^  "»!  "^^^^  «*  ^he  sawmill  use  was  there 
tlmated  at  the  worth  of  the  use  to  him.    But  I  ^^^^'  f«  f «  ^  conclude  the  parties  on  that 

m  each  Instan<»  It  Is  the  value  of  the  use  I  '»"^"<'f  *°  ^\^'"'^^  *?"•      , 

„. ,  .  i.1,       ,  t   ..!«,  w,         But  in  this  litigation  there  Is  now  no  oc- 

which   measures   the  plaintiff's    recoverable    .-„i-_  ,„,  „,,„»,  /i„„Kt  «.  »i.„„ii.^     rm,«  * , 

J Ti    ,        ..1..I  J  ..    IX        ,      <      it      casion  for  such  doubt  or  circuity.    The  tres- 

damages.    He  is  entitled  to  iU  value  for  the  ,,  „„^  ^^  ^^  ^„^     ^  ^^^^^  ^^^^  ^^  ,^. 

most  profitable  purpose  it  could  be  put  to.  |  ^^.^^  ^^^  ^  ,„,  tt,e  occupancy  from  the 

and  he  is  not  entitled  to  recover  more  than,  ^^i^g^g  „,  ^^^  fl^g^  ^^t  ^^  the  end  of  the 

^'  ...  I  trespass  is  now  pending.    No  reason  arpeai  i 

The  recoverable  damage  may  consist  mere- ,  ^^y  the  two  suits  should  not  be  consolidated 
I.V  in  the  deprivation  of  the  use  whUe  the  de- 1  ^r  tried  as  one,  and  the  whole  damage  assess 
f>ndant  is  in  possession,  or  It  may  be  a  larg- ,  ^  at  once.  In  such  trial  the  question  will  be. 
er  sum,  because  the  defendant's  use  has  in- 1  what  was  the  value  of  the  use  the  defendant 
iored  the  property  for  future  u.se.  It  is  the ;  unlawfully  took  from  the  plaintiff?  Elei-tric 
whole  injury  to  or  deprivation  of  the  use ;  Ught  Co.  v.  Jones,  75  N.  H.  172.  Tl  Atl.  871; 
that  the  plaintiff  recovers  for.  He  may  be  as  ;  Phllbrook  v.  Company,  75  N.  ix.  699,  74  Atl. 
tffectually  deprived  of  the  use  by  injury  to ;  873.  It  may  be  that  the  value  for  a  sawmill 
the  property  as  by  its  continuwl  occupation  gue.  as  used  by  the  defendant,  is  greater  than 
ti.v  the  defendant,  or  the  deprivation  may  con- ,  as  an  adjunct  to  the  plaintiff's  summer  busi- 
"ist  in  part  of  each.  j  ness.    If  so,  he  can  recover  the  former  sum, 

The  total  amount  of  damage  the  plaintiff :  but  he  cannot  recover  both. 
is  eatitled  to  recover  is  not  affected  by  the  i  It  appears  from  the  evidence  and  argu-. 
('ict  that  it  Is  sought  In  one  suit  rather  than  ments  that  the  plaintiff's  claim  is  that  the 
in  successive  suits.  The  present  action  is  1  lesthetic  value  of  his  property  for  the  usp 
lirought  to  recover  for  the  Injury  to  the  plain-  j  he  had  for  it  was  wholly  destroyed  by  what 
tiff  by  the  first  4%  months  of  an  occupancy ,  the  defendant  did  In  the  early  stages  of  its 
tiy  the  defendant  for  a  much  longer  period. '  occupancy ;  that  the  defendant's  acts  amount- 
But  the  damages  in  this  suit  are  not  to  be  as-  ed  to  a  permanent  taking  of  this  element  of 
s*s.<!ed  by  merely  computing  the  value  of  the ,  value  from  his  estate.  If  this  is  found  to 
"Psthetlc  use  of  the  plaintiff's  property,  alleg-  [  be  the  fact,  one  method  of  computing  his  total 
td  to  have  been  destroyed  by  the  defendant's  damage  would  be  to  treat  the  re<luet!on  in 
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the  value  of  his  property  by  this  taking  as 
one  item  to  be  compensated  for.  But,  as  be- 
fore pointed  out,  the  damage  caused  by  the 
taking  does  not  Include  the  value  of  what 
the  defendant  did  not  take.  The  esthetic 
value  not  being  the  only  value,  and  the  other 
value  consisting  In  a  use  Incompatible  with 
the  plalntlfiTs  summer  business,  the  destruc- 
tion of  the  sesthetlc  value  merely  reduces  the 
worth  of  the  property  by  the  amount  that 
value  exceeds  what  may  be  called  the  prac- 
tical value.  If  the  loss  of  esthetic  value, 
taken  alone,  was  $1,000,  and  the  saw  mill 
site  value,  which  remained,  was  $500,  the 
plaintiff  would  recover  in  the  first  suit  $500 
for  deprivation  of  the  testhetlc  use.  And 
as  the  defendant  thereafter  took  the  use  for 
a  sawmill  site,  the  plaintitT  could  recover 
$500  for  that.  In  the  second  suit.  When  the 
cases  are  tried  together,  no  such  separation 
of  the  damages  will  be  necessary. 

It  Is  possible  to  assess  the  damages  by 
finding  the  total  value  of  the  use  to  the  plain- 
tiff, and,  deducting  therefrom  the  value  of 
the  use  to  the  defendant,  call  the  remainder 
the  damage  to  the  plaintUC  and  the  other 
fraction  the  worth  to  the  defendant  But 
as  these  two  sums  must  then  be  added  to- 
gether again  to  find  the  whole  amount  the 
plaintiff  is  entitled  to  recover  from  .the  de- 
fendant, the  process  serves  no  useful  purpose, 
now  that  the  whole  matter  can  be  tried  at 
once.  And  any  process  of  assessment  or  com- 
putation whereby  these  elements  are  made 
to  exceed  in  the  aggregate  the  value  of  some 
use  to  which  the  property  could  have  been 
put  is  erroneous  both  in  fact  and  in  law. 

It  is  argued  that  the  defendant  cannot 
by  a  continued  wrongful  occupancy  of  the 
plaintifTs  property  enrich  itself,  or  acquire 
value  without  paying  the  plaintiff  therefor; 
that  when  the  first  suit  was  brought  the 
damage  to  the  aesthetic  use  was  complete 
and  ought  not  to  be  reduced  because  further 
wrongs  done  by  the  defendant  would  en- 
title the  plaintiff  to  recover  further  damages ; 
that  permitting  such  reduction  of  the  esthet- 
ic damage  puts  a  premium  upon  the  defend- 
ant's continued  invasion  of  the  plaintiff's 
rights,  and  enables  it  to  profit  by  its  own 
wrong.  But  it  does  .not  so  profit  under  this 
rule.  If  the  land  was  worth  $500  for  a  saw- 
mill site  at  the  time  the  first  suit  was  brought, 
it  would  make  no  difference  in  that  suit 
whether  the  defendant  or  some  other  party 
thereafter  used  it  for  this  purpose  and  paid 
its  value.  If  it  was  worth  $500  the  plaintiff 
could  get  $500  for  It,  and  if  it  was  not  worth 
$500  the  defendant  is  not  to  be  charged 
that  sum  as  its  value.  If  it  is  true  that  the 
defendant  was  the  only  customer  for  a  saw- 
mill site,  that  fact  may  show  that  it  was  not 
worth  $500.  It  does  not  show  that  the  plain- 
tiff could  not  have  let  it  for  what  it  was 
worth,  nor  entitle  him  to  recover  more  than 
its  worth  from  the  defendant. 

When  the  two  actions  are  considered  sep- 


arately, and  the  recovery  In  the  first  suit  if 
based  upon  loss  of  esthetic  value,  the  rule 
that  the  total  esthetic  loss  is  to  be  reduced 
by  the  value  of  the  practical  use  that  remains 
is  not  to  be  ignored.  And  in  the  second  suit 
it  must  be  remembered  that  tbe  sawmill 
value  for  which  recovery  is  there  had  Is  no 
less  and  no  more  than  the  same  value,  as 
estimated  in  the  other  suit  In  the  first  suit 
the  plaintiff's  recovery  is  reduced  from  the 
total  esthetic  loss  because  what  is  left  to  bim 
is  worth  the  sum  deducted.  The  prlncipl>' 
governing  the  deduction  is  not  in  any  waj 
affected  by  the  fact  that  the  future  use  Is 
thereafter  enjoyed  wrongfully  by  the  defend- 
ant or  rightfully  by  some  one  else.  It  is  the 
value  of  that  use,  not  the  fact  of  its  enjoy- 
ment, that  enters  Into  this  computatiun. 
Wrongs  done  after  the  date  of  the  first  writ 
are  recovered  for  in  the  second  suit  only. 
And  they  are  then  recovered  for  because  tbe 
rights  infringed  had  value  and  belonged  to 
the  plaintiff  when  Infringed  upon.  The  de- 
fendant is  not  to  be  charged  once  for  takin: 
the  sawmill  use  from  the  plaintiff  in  tbe 
first  suit  and  again  for  using  it  in  the  sec- 
ond suit 

When  the  trial  takes  place  after  the  f»>^ 
mination  of  the  trespass,  tbe  fact  of  the  de- 
fendant's continued  occupancy  may  be  im- 
portant evidence  upon  the  value  of  the  use. 
Electric  Light  Co.  v.  Jones,  75  N.  H.  172. 
71  Atl.  871.  It  does  not  affect  the  way  tbe 
law  deals  with  that  value  when  found. 

It  is  evident  that  much  of  the  dlversen'^ 
in  views  between  the  parties  here  arises  from 
tbe  confusion  incident  to  the  attempt  to  sep- 
arate the  damages  so  that  the  appropriate 
portion  thereof  shall  be  recovered  in  eacb 
suit  There  is  in  such  a  situation  a  natural 
tendency  to  duplication.  Knowing  that  the 
whole  wrong  has  been  done,  it  is  difficult  to 
view  it  as  terminating  arbitrarily  at  the  date 
of  the  first  writ  But  it  is  necessary  to  do 
this  if  the  cases  are  to  be  tried  separately. 
With  the  trial  of  tbe  cases  as  one,  much  of 
the  difficulty  disappears. 

When  the  cases  are  tried  together  and  one 
assessment  of  damages  is  made,  all  the  ^^ur- 
roundlng  facts  and  circumstances  are  to  l* 
treated  as  evidence  upon  the  issue  of  the 
extent  of  the  plaintiff's  entire  damage,  or  the 
value  of  the  entire  use  the  defendant  made 
of  his  property.  Was  its  worth  for  a  saw- 
mill site  greater  than  for  any  other  us."? 
If  so,  the  plaintiff  may  recover  the  larcer 
sum.  Was  the  use  of  which  the  defendarit* 
acts  deprived  the  plaintiff  more  valuable  than 
that  made  by  the  defendant?  If  so,  the  plain- 
tiff again  may  recover  the  larger  sum,  sii;ce 
In  any  event  he  was  entitled  to  put  his  prop- 
erty to  the  most  profitable  use  it  was  caja- 
ble  of.  Horton  v.  Cooley,  135  Masa  3^'.' 
But  in  neither  event  can  he  recover  tx'tb 
the  value  of  the  u.se  to  him  and  its  value  to 
the  defendant.  To  sui^wse  that  both  use* 
could  be  enjoyed  at  once  is  to  presume  an 
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impossible  aitnation ;  and  to  assess  damages 
on  that  basis  would  be  paying  the  plaintiff 
for  value  that  never  existed.  "The  plain- 
tiff is  entitled  to  be  compensated  according 
to  the  magnitude  of  his  loss.  The  defendant 
ought  only  to  be  liable  to  compensate  him 
according  to  the  magnitude  of  bis  loss." 
Foote  V.  MerrUl,  54  N.  H.  490,  494,  20  Am. 
Rep.  151. 

[S]  Tlie  damage,  or  loss  of  'valuable  use, 
to  the  plaintiff  by  the  defendant's  occupation 
is  to  l>e  computed  with  reference  to  bis  whole 
estate.  It  Is  not  to  be  found  by  first  con- 
sidering what  the  acre  would  be  worth  if  It 
could  be  used  with  the  estate,  and  adding 
thereto  the  decrease  In  value  of  the  estate 
if  this  acre  were  tal:en  from  it  By  such  a 
process  the  same  item  of  damage  might  be 
recovered  twice,  once  l)ecause  the  acre  was 
taken  from  the  estate  and  again  because  the 
estate  was  deprived  of  the  acre.  It  may  be 
possible  to  apportion  the  worth  of  property 
valuable  only  for  a  common  use  between  the 
parts  of  it;  but  the  process  is  an  unsatis- 
factory one,  and  quite  likely  to  result  in  an 
overestimate  on  the  whole.  Cocheco  Co.  v. 
Strafford,  51  N.  H.  455.  Unless  circumstanc- 
es render  such  division  necessary,  the  logical 
and  proper  method  is  to  treat  the  estate  as 
a  whole  in  making  up  the  assessment. 

Exceptions  sustained.    All  concurred. 


HINDERER  v.  JONES. 

(Superior   Court  'of   Delaware.     New   Castle. 

May  15,  1918.) 

Pleading  «=9343— Motion  fob  JunoiiENT— 
Want  of  Replication. 
Where  defendant  pleaded  non  assumpsit, 
plaintiS  would  not  be  benefited  by  having  the 
plea  drawn  out,  and  failure  to  reply  thereto  en- 
titled defendant  to  judgment  for  want  of  rep- 
lication. 

Action  of  assumpsit  by  John  J.  Jones 
against  Ernest  W.  Hinderer,  commenced  be- 
fore a  Justice  of  the  peace.  Judgment  for 
plaintiff,  and  defendant  appeals.  On  de- 
fendant's motion  for  Judgment  for  want  of 
replication.      Judgment    granted. 

The  facts  and  questions  presented  appear 
in  the  opinion  of  the  court. 
Judges  RICE  and  HEISEL  sitting. 

Robert  Adair,  of  Wilmington,  for  appel- 
lant. Herbert  H.  Ward,  of  Wilmington,  for 
appellee. 

Appeal  from  a  Justice  of  the  peace,  No. 
190,  September  term,  1917. 

HEISEL,  J.,  deilTering  the  opinion  of  the 
court: 

The  defendant  below  pleaded  non  assump- 
sit, payment,  former  recovery,  set-off  and 
statute  of  limitations. 

On  March  4th  the  plaintiff  below  declined 
to  reply  to  any  of  said  pleas  until  each  of 


such  pleas  is  drawn  out.  On  May  4tb  coun- 
sel for  defendant  below  withdrew  all  his 
pleas  excepting  the  plea  of  non  assumpsit 
and  moved  for  Judgment  against  the  plain- 
tiff below  for  his  failure  to  file  a  replica- 
tion to  that  plea. 

It  is  contended  by  counsel  for  defendant 
below  that  the  plea  of  non  assumpsit  is  the 
general  issue,  that  it  would  be  of  no  as- 
sistance to  the  plaintiff  below  to  have  it 
drawn  out,  and  that  therefore  the  plaintiff 
having  failed  to  file  a  replication  to  that 
plea,  as  required  by  the  rule,  the  defendant 
below  is  entitled  to  judgment  for  want  of 
such  replication  to  that  plea.  We  think 
judgment  should  be  so  entered. 

This. question  is  treated  fully  in  Woolley 
on  Del.  Prac.  f§  480,  481.  We  quote  one 
paragraph: 

"When  the  plaintiff  is  ruled  to  file  his  rep- 
lications to  the  defendant's  pleas,  even  though 
they  are  all  memoranda,  he  cannot  ignore  them, 
for  then  judgment  would  be  taken  against  him 
for  want  of  a  replication,  but  he  should  plead 
to  those  which  for  his  information  need  not  be 
drawn  out,  and  order  the  others  drawn  out  be- 
fore he  pleads." 

Let  Judgment  in  favor  of  defendant  be- 
low for  want  of  a  plea  be  entered. 


IN  RE  OPINION  OF  THE  JUSTICES. 

(Supreme  Judicial  Court  of  Maine.     July  16, 
1917.) 

1.  Statutes  €=>%%  —  REEEEENDtnt  Peti- 
tions—Amendments— "Wbitten  Petition." 

Con«t.  art.  4,  pt  3.  i  17,  provides  that 
upon  written  petition  of  not  less  than  10,000 
electors,  filed  within  00  days  after  the  recess 
of  the  Legislature,  requesting  that  one  or  more 
acts  of  the  Legislature  not  then  in  effect,  by 
reason  of  the  provisions  of  the  preceding  sec- 
tion, be  referred  to  the  people,  such  acts  or  parts 
thereof  shall  not  take  effect  until  after  a 
proclamation  by  the  Governor  that  they  hare 
been  ratified  at  an  election.  Section  20  defines 
"written  petition"  as  meaning  one  or  more  pe- 
titions, with  the  original  signatures  of  the  peti- 
tioners, verified  as  to  the  authenticity  of  the 
signatures  by  the  oath  of  one  of  the  petition- 
ers certified  thereon,  and  accompanied  by  the 
certificate  of  the  city,  town,  or  plantation  clerk 
that  the  petitioners'  names  appear  on  the  vot- 
ing list  as  qualified  voters  for  Governor.  Held, 
that  the  petition  must  not  only  be  filed  within 
90  days,  but,  when  filed,  it  must  contain  the 
verification  of  the  authenticity  of  the  signa- 
tures, and  be  accompanied  by  the  clerk's  cer- 
tificate, and  a  petition  wanting  either  of  these 
constitutional  requirements  is  not  a  petition 
within  the  Constitution,  and  cannot,  after  the 
expiration  of  such  90  days,  be  amended  by  add- 
ing an  affidavit  or  certificate,  or  in  any  other 
respect. 

2.  Statutes  ®=>35Vi   —  Refebenduji  Peti- 
tions—Requisites. 

Where  city  clerk  certified  all  signatures  on 
referendum  petition  to  be  those  of  persons  quali- 
fied to  vote  for  Governor,  such  statement  was 
prima  facie  evidence  of  the  fact,  and  a  subse- 
quent letter  to  the  Governor,  stating  that  he  did 
not  examine  the  voting  lists  prior  to  msLking 
such  certificate,  did  not  overcome  the  prima 
facie  showing,  so  that  names  on  such  petitions 
should  be  counted,  since  his  letter  did  not  deny 


9=>For  other  cases  see  same  topic  and  KBT -NUMBER  In  all  Key-Numbered  Digests  and  Indexas 
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that  the  names  on  the  petition  were  those  of 
duly  qualified  voters  appearing  on  the  voting 
list 

3.  Statutes  «s»35%  —  Refebendum  Pxti- 

TIONS— ReQUISITEB. 

Where  the  city  clerk  certified  names  on  ref- 
erendum petition  to  be  those  of  persons  entitled 
to  vote  for  Governor,  his  subsequent  letter  to 
the  circulator  of  his  petitions,  requesting  their 
return  so  that  he  could  examine  the  voting  list 
to  determine  whether  bis  certificate  was  cor- 
rect, did  not  preclude  counting  names  on  such 
petitions. 

4.  .Statutes  «=>3<5%   —  Rbfebenduu  Peti- 
iio.vs— Requisites. 

After  the  expiration  of  90  days  from  the 
enactment  of  a  statute,  the  Governor  cannot 
hear  evidence  as  to  whether  the  city  clerk,  hav- 
ing certified  signatures  to  be  those  of  duly  quali- 
fied voters,  requested  a  return  of  the  petitions 
to  permit  him  to  examine  voting  list  to  deter- 
mine whether  his  certificate  was  correct. 

5.  Statutes  9=335^  —  Refebendum  Pbti- 
7  IONS— Requisites. 

Where  city  clerk  certified  names  on  refer- 
endum petition  to  be  those  of  duly  qualified 
voters,  though  the  Governor  was  satisfied  that 
the  circulator  of  petition  refused  the  clerk's  re- 
quest for  a  return  thereof  to  permit  examina- 
tion of  voting  list,  the  names  should  be  counted. 
0.  Statutes  ®=>35^  —  Referendum  Peti- 
tions—Requisites. 

Names  on  a  referendum  petition,  certified  by 
the  city  clerk,  who  is  one  of  the  petitioners  and 
acts  as  verifying  petitioner,  should  be  counted, 
since  the  Constitution  requires  that  the  verify- 
ing petitioner  be  a  certified  copetitioner,  and  the 
fact  that  he  happens  to  be  the  city  clerk  does 
not  disnualify  him. 

7.  Statutes  e=>S5^  —  Refebendum  Peti- 
tions—Requisites. 

Where  a  petitioner  for  referendum  signed 
two  or  more  petitions  and  acted  as  verifying 
petitioner  on  each  of  them,  only  the  names  on 
the  petition  bearing  the  earliest  date  should  be 
counted,  unce  later  petitions  were  not  legally 
verified,  because  one  man  can  legally  sign  but 
one  petition,  and  the  petition  must  be  verified 
by  a  qualified  petitioner. 

8.  Statutes  «=s>35%  —  Refebenouk  Peti- 
tions—Requisites. 

Where  a  verifying  petitioner's  jurat  fol- 
lowed the  clerk's  certification  on  the  blank,  the 
mere  fact  that  the  verification  bore  a  date  pre- 
ceding the  certification  did  not  vitiate  the  peti- 
tion, and  the  names  thereon  should  be  counted. 

9.  Statutes  «=s>35V4  —  Refebendum  Peti- 
tions—Requisiiss. 

Where  a  verifying  petitioner's  name  was 
signed  "Ralph  Richards"  and  the  only  petition- 
er by  the  name  of  Richards  was  R.  W.  Rich- 
ards, the  names  on  the  petition  should  be  count- 
ed; the  verifying  petitioner  being  sufficiently 
identified. 

10.  Statutes  <8=>35%  —  Refebendum  Peti- 
tions—Requisites. 

Where  the  veri^ing  petitioner's  name  ap- 
peared as  "W.  W.  Fkrrar,"  and  in  the  petition 
the  name  "Walter  W.  Farrar"  appeared,  the 
names  on  the  petition  should  be  counted. 

11.  Statutes  <E=935%  —  Referendum  Peti- 
tions—Requisites. 

Since  Rev.  St.  c.  6,  {  14,  requiring  registra- 
tion of  voters  by  full  name,  does  not  apply  to 
the  referendum,  signatures  on  referendum  peti- 
tions, giving  only  initials  for  Christian  and 
middle  names  should  be  counted. 

12.  Statutes  ^=35%  —  Refebendum  Peti- 
tions—Requisites. 

The  town  clerk's  certification  on  a  referen- 
dum petition,  made  en  a  typewriter  and  not  by 
band,  was  invalid,  and  the  names  should  not  be 


counted,  since,  under  Rev,  St.  e.  1,  {  6.  par.  20, 
it  is  the  signature  in  handwriting  which  authen- 
ticates the  petition. 

13.  Statutks  «s9%^  —  Ressbenduh  Pm- 
tions— Requisites. 

After  expiration  of  90  days  within  which 
referendum  petitions  must  be  filed,  the  Got- 
emor  cannot  receive  evidence  as  to  whether  the 
clerk  in  fact  personally  signed  referendum  peti- 
tions by  using  typewriter,  since  the  petitions 
must  be  complete  within  90  days. 

14.  Statutes  «=»35^  —  Refebenouv  Peti- 
tions—Requisites. 

After  expiration  of  90  days  within  whidi 
referendum  petitions  must  be  filed,  the  Governor 
may  hear  evidence  as  to  whether  sifnatnres  on 
the  petition  are  valid  or  forced,  in  view  of  Ber. 
St.  c.  1,  §  6,  par.  20,  requiring  signatures  to  be 
written  or  made  by  mark  of  the  signer,  an^l 
Const,  art,  4,  pt.  8,  |  20,  requiring  the  original 
signature  of  the  petitioner. 

15.  Statutes  «=>35^  —  Referendum  Feii-  ' 
ticks— Requisites. 

The  Governor,  after  90  days  within  whict  | 
referendum  petitions  must  be  filed,  may  compare  ' 
the  names  appearing  on  the  petition,  although 
certified  by  the  town  clerk  and  verified  by  tbtr 
petitioner,  with  the  actual  voting  lists  of  the  | 
towns,  and  may  refuse  to  count  such  names  a>  : 
do  not  appear  on  such  lists. 

16.  Statutes  «=>95^  —  Refebendum  Peti- 
tions—Requisites. ' 

Where  blanks  for  referendum  petition  con- 
tained 100  numbered  blank  lines,  all  filled,  with 
two  signatures  below,  one  of  which  was  that 
of  the  verifying  petitioner,  the  names  on  tke 
petition  could  not  be  counted,  since  the  clerk's 
certificate  that  the  names  appearing  on  th' 
blanks  from  1  to  100,  inclusive,  were  those  of 
duly  qualified  voters  did  not  include  the  name  of 
the  verifying  petitioner. 

17.  Statutes  ®=>35^  —  Referendum  Peit- 
TioNs— Requisites. 

Under  Rev.  St.  c.  1,  {  6,  par.  20,  signature 
to  referendum  petition  by  mark  is  valid,  and. 
when  duly  witnessed,  should  be  counted. 

18.  Statutes  «=935H  ~  Referendum  Peii- 
TIONS— Requisihs. 

Where  clerk  certified  names  of  voters  on 
lines  1  to  48  inclusive,  to  be  those  of  duly  quali- 
fied voters,  and  no  name  appeared  on  line  4', 
but  that  of  the  verifying  petitioner  appeared 
on  line  49,  the  error  was  clerical,  and  did  not 
prevent  counting  the  names  on  the  petition. 

19.  Statutes  9s>35%  —  Referendum  Peti- 
tions—Requisites. 

Where  referendum  petition  with  100  line^ 
had  names  on  each  line  except  25  and  91,  and 
the  verifying  petitioner's  name  appeared  in  the 
first  column  below  the  number  50,  and  the 
clerk's  certificate  showed  that  all  the  names 
from  1  to  100  were  those  of  duly  qualified  vot- 
ers, the  names  on  the  petition  could  not  be 
counted,  since  the  certificate  did  mot  include 
the  name  of  the  verifying  petitioner. 

20.  Statutes  e=3:v\u,  —  Referendum  Pen- 
tions— Requisites. 

Where  the  verifying  petitioner's  name  was 
inserted  ahead  of  No.  1  on  the  petition,  which 
contained  100  numbered  lines,  and  the  derk 
certified  the  names  from  1  to  101,  indusire, 
to  be  those  of  qualified  voters,  the  names  on  the 
petition  should  be  counted. 

21.  Statutes  ®=35%  —  Referbnduk  Peii- 
tions— Requisites. 

Failure  of  the  town  clerk's  certificate  to 
specify  the  date  on  which  his  certificate  is  made, 
though  it  gave  the  month  and  year,  did  not 
vitiate  the  certificate  filed  within  the  required 
time. 
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22.  Statutes  «=33o%  —  Refkbenduk  Peti- 
tions—Requisitis. 

Where  jurat  of  the  officer  taking  the  oath 
of  the  Teriiyine  petitioner  on  a  referendum  pe- 
tition bore  no  date,  or  the  month  and  year  were 
given  and  the  day  omitted,  the  jurat  was  suffi- 
cient, and  the  names  should  be  counted. 

23.  Stattjtbs  «=335%  —  Referendum  Pzn- 
TiON»— Requisites. 

Where  referendum  petitioner  signs  two  pe- 
titions, his  name  on  the  first-dated  petition  only 
should  be  counted. 

24.  Statutes  «=»35%  —  Referendum  Peti- 
tions—Ubquisites. 

A  referendum'  petition,  verified  by  its  circu- 
lator, who  did  not  himself  sign  it,  is  not  to  be 
counted. 

25.  Statutes  iS^jM^  —  Referendum  Peti- 
tions— Requisites. 

Where  the  petitioner  verifying  a  referen- 
dum petition  took  oath  before  a  notary,  the 
latter  8  failure  to  attach  his  official  seal  did  not 
vitiate  the  verification,  and  the  names  on  the 
petition  should  be  counted,  since  the  notary 
was  then  acting  as  a  justice  of  the  peace  under 
Rev.  St  c.  40,  $  20,  and  his  seal  was  unneces- 
sary. 

26.  Statutes  ^s>S!i%  —  Referendum  Peti- 
tions—Requisites— "Recess.  " 

Where  the  Legislature  adjourned  on  April 
7,  1917,  names  on  referendum  petitions  receiv- 
ed in  the  office  of  the  secretary  of  the  state 
between  midnight  July  5,  1017,  and  midnight 
July  6,  1917,  should  be  counted,  in  view  of 
Const,  art.  4,  pt  3,  |  17,  providing  that  no 
act  shall  take  effect  until  90  days  after  the 
recess  of  the  Legislature;  "recess"  being  de- 
fined to  be  the  adjournment  without  date. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Scries,  Recess.] 

Spear,  J.,  dissenting  in  part. 

Answers  to  questions  propounded  to  the 
Justices  of  the  Supreme  Judicial  Ckturt  by 
the  Governor. 

Questions  submitted  by  the  Governor  of 
Maine  to  the  Justices  of  the  Supreme  Judi- 
cial Court  of  Maine,  July  16,  1917,  with  the 
answers  of  the  Justices  thereon: 

State  of  Maine,  Executive  Department. 
Augusta,  Maine,  July  16,  1917. 
To  the  Honorable  Justices  of  the  Supreme 
Judicial  Court: 
Under  and  by  virtue  of  the  authority  con- 
ferred upon  the  Governor  by  the  Constitution 
of  Maine,  article  6,  section  3,  and  being  ad- 
vised and  believing  that  the  questions  of  law 
are  important  and  that  it  is  upon  a  solemn 
occasion,   I,  Carl   E.  MilUken,   Governor  of 
Maine,    respectfully    submit    the    following 
statement  of  facts  and  questions  and  ask  the 
opinion  of  the  Justices  of  the  Supreme  Judi- 
cial Court  thereon. 

'    Statement. 

The  Legislature  of  1917  passed  an  act  en- 
titled "An  act  to  create  the  otnce  of  commis- 
sioner of  inland  fisheries  and  game  and  to 
abolish  the  office  of  commissioners  of  inland 
fisheries  and  game,"  which  act  appears  in 
tlie  Acts  and  Resolves  of  1917  as  chapter  244 
of  the  PnbUc  Laws  of  Maine.    This  act  was 


approved  by  the  Governor  on  the  7tb  day  of 
April,  1917. 

The  Legislature  of  1917  also  passed  an  act 
entitled  "An  act  to  provide  a  police  commis- 
sion for  the  city  of  Lewlston  and  to  promote 
the  efficiency  of  the  police  department  there- 
of," which  act  appears  in  the  Acts  and  Re- 
solves of  1917  as  chapter  37  of  the  Private 
and  Special  Laws  of  Maine.  This  act  was 
approved  by  the  Governor  on  the  8th  day  of 
March,  1917. 

The  Legislature  of  1917  also  passed  an  act 
entitled  "An  act  providing  for  a  state  paper," 
which  act  appears  In  the  Acts  and  Resolves 
of  1917  as  chapter  1  of  the  Public  Laws  of 
Maine.  This  act  was  approved  by  the  Gov- 
ernor on  the  10th  day  of  February,  1917. 

The  Legislature  of  1917  also  passed  an  act 
entitled  "An  act  to  create  a  commission  of 
sea  and  shore  fisheries,"  which  act  appears 
in  the  Acts  and  Resolves  of  1917  as  chap- 
ter 293  of  the  Public  Laws  of  Maine.  This 
act  was  approved  by  the  Governor  on  the 
7th  day  of  April,  1917. 

The  Legislature  adjourned  on  April  7, 
1917.  On  and  prior  to  July  5th,  certain  peti- 
tions Intended  to  come  within  the  provisions 
of  article  4  of  the  Constitution  of  Maine  as 
amended  by  the  amendment  adopted  Septem- 
ber 14,  1908,  known  as  the  Initiative  and  ref- 
erendum amendment,  were  filed  in  the  office 
of  the  secretary  of  state,  addressed  to  the 
Governor,  requesting  that  the  acts  hereinbe- 
fore referred  to  be  referred  to  the  people  of 
Maine  to  be  voted  on.  Certain  other  petitions 
of  similar  import  were  thus .  filed,  with  a 
similar  request,  in  the  office  of  the  secretary 
of  state  on  the  6th  day  of  July  prior  to  12 
o'clock  midnight  of  that  day. 

The  petitions  requesting  that  the  act,  enti- 
tled "An  act  to  create  the  office  of  commis- 
sioner of  inland  fisheries  and  game  and  to 
abolish  the  office  of  commissioners  of  iuland 
fish«-les  and  game,"  be  referred  apparently 
bore  the  names  of  11,660  petitioners. 

The  petitions  requesting  that  the  act,  en- 
tled  "An  act  to  provide  a  police  commission 
for  the  city  of  Lewlston  and  to  promote  the 
efficiency  of  the  police  department  thereof," 
be  referred  apparently  bore  the  names  of 
13,220  petitioners. 

The  petitions  requesting  that  the  act,  en- 
titled "An  act  providing  for  a  state  paper," 
be  referred  apparently  bore  the  names  of  11,- 
484  petitioners. 

The  petitions  requesting  that  the  act,  en- 
titled "An  act  to  create  a  commission  of  sea 
and  shore  fisheries,"  be  referred  apparently 
bore  the  names  of  12,300  petitioners. 

Samples  of  blank  forms  used  by  petitioners 
In  requesting  that  the  foregoing  acts  be  re- 
ferred to  the  people  are  hereto  annexed  and 
made  a  part  hereof,  but  are  hereinafter  iden- 
tified and  annexed  as  exhibits  under  ques- 
tions affecting  the  same.    All  petitions  filed 
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were  npon  printed  forms  In  every  way  simi- 
lar to  sucli  exhibits. 

The  questions  submitted  affect  all  of  these 
acts,  and  your  opinions  upon  such  questions 
will  determine  whether  said  acts  are  In  effect 
or  should  be  referred  by  me  as  Governor  to 
the  people. 

Certain  objections  have  been  made  to  the 
sufficiency  of  certain  of  the  petitions,  and  In 
order  that  I  may  determine  whether  or  not  to 
count  certain  of  said  signatures  to  said  peti- 
tions, so  filed  In  the  secretary  of  state's  of- 
tlce,  and  to  refer  to  the  people  of  Maine,  to 
be  voted  on,  the  several  acts  in  question,  I 
desire  your  opinion  as  to  the  sufficiency  of 
certain  of  said  petitions  and  whether  or  not 
the  names  thereon  should  be  counted  in  de- 
termining that  10,000  electors  have  petition- 
ed in  accordance  with  the  Constitution. 

Qnestion  1. 

Certain  petitions  signed  by  various  alleged 
petitioners  were  presented  to  the  city  clerli 
of  the  city  of  Lewiston  for  certification  at 
various  times  prior  to  July  5,  1917,  and  the 
forms  of  certificate  printed  upon  such  peti- 
tion were  filled  out  and  signed  by  said  clerk, 
and  bear  dates  prior  to  said  July  5th.  Such 
certificates  purport  to  certify  that  all  names, 
without  exertion,  upon  such  petitions  are  on 
the  voting  list  of  said  city  of  Lewiston,  and 
entitled  to  vote  for  Governor  therein.  On 
July  6,  1917,  by  letter  dated  July  5,  1917, 
and  mailed  in  Lewiston,  according  to  the 
postmarlc  on  the  envelope, 'at  12:30  p.  m.  on 
said  July  6th,  which  letter  was  received  in 
the  office  of  the  secretary  of  state  at  or  about 
5  o'clock  on  said  July  6th,  the  said  clerk  noti- 
fied the  secretary  of  state  that  prior  to  the 
date  of  such  letter  he  had  signed  various  pe- 
titions without  examining  the  names  on  the 
petitions  and  without  ascertaining  whether 
or  not  their  names  appeared  on  the  voting 
list  as  spedfled  in  the  certificates,  and  fur- 
ther stated  that  he  felt  it  was  his  duty  to 
make  this  statement  In  order  that  the  secre- 
tary of  state  might  act  in  the  matter  with 
full  knowledge.  The  certificates  on  the  peti- 
tions were  not  changed  by  amendment  or  can- 
cellation, but  remain  as  originally  written 
upon  the  petitions.  With  said  letter  of  the 
city  clerk  of  Lewiston  attached,  the  several 
petitions  so  certified  by  said  clerk  are  pre- 
sented to  the  Ctovemor  by  the  secretary  of 
state  as  a  part  of  the  petitions  requesting  a 
reference  of  each  of  said  acts  under  consid- 
eration. Shall  the  names  on  such  petitions 
be  counted? 

A  copy  of  this  letter  is  attached  hereto  and 
made  a  part  hereof  and  marked  "Question  1, 
Exhibit  A." 

B.  In  addition  to  the  facts  set  out  in  the 
foregoing  paragraph  of  question  No.  1,  since 
the  expiration  of  the  90  days  in  which  peti- 
tions may  be  filed  the  city  clerk  of  said  city 
of  Lewiston  has  stated  to  the  Governor  that 
on   said  July  B,   1917,  he  personally   made 


written  request  upon  Charles  P.  Lemaire, 
the  person  who  presented  snch  petitions  for 
certification,  by  delivering  such  request  in 
hand  to  the  said  Lemaire,  in  which  written 
request  he  informed  said  Lemaire  that  such 
certificates  had  been  signed  without  exami- 
ning the  names  of  the  petitioners  and  with- 
out ascertaining  whether  or  not  their  names 
appeared  on  the  voting  list  as  specified  in 
the  certificate,  and  with  a  request  that  the 
said  Lemaire  should  return  all  of  said  peti- 
tions before  filing  the  same  with  the  secre- 
tary of  state.  In  order  that  he,  the  clerl;, 
might  make  a  proper  examination  of  tbe 
names  and  a  proper  comparison  with  the  vot- 
ing lists.  Said  clerk  further  states  that  said 
Lemaire  did  not  comply  with  such  written 
request.  Said  clerk  has  also  filed  with  tbe 
Governor  a  certified  copy  of  such  written 
request,  and  a  copy  thereof  Is  attached,  here- 
to and  made  a  part  hereof,  and  marked 
"Question  1,  exhibit  B."  In  view  of  the 
facts  stated  in  the  preceding  paragraph  in 
this  question  No.  1,  and  said  statement  of  the 
city  clerk  of  Lewiston  relative  to  his  request 
to  Charles  P.  Jjemalre,  should  the  names  on 
the  petitions  certified  to  by  said  derk  prior 
to  July  5th,  at  the  request  of  Charles  P.  Le- 
maire, returneu  to  said  Lemaire  and  filed  by 
him  in  the  office  of  the  secretary  of  states 
be  counteu: 

C.  Im  determining  whether  or  not  the 
names  on  such  petitions  should  be  counted, 
may  the  Governor,  after  the  expiration  of 
the  00  days  in  whidi  the  petitions  are  to  be 
filed,  hear  testimony  and  determine  whetlier 
or  not  as  a  fact  said  alleged  written  request 
was  served  upon  said  Charles  P.  Lemaire 
and  such  request  refused,  and  regardless 
thereof  said  petitions  filed  in  the  office  of 
the  secretary  of  state,  and,  such  facts  being 
proved  to  the  satisfaction  of  the  Governor, 
shall  the  names  on  such  petitions  be  counted? 

Question  2. 

If  the  clerk  who  certifies  to  the  petition  Is 
also  one  of  the  petitioners  and  aLso  acts  as 
verifying  petitioner,  should  the  names  on 
such  petition  be  counted? 

Question  3. 

In  case  a  petitioner  signs  two  or  more  pe- 
titions requesting  a  reference  of  the  same 
act  and  also  acts  as  verifying  petitioner  on 
each  and  all  of  the  several  petitions  vblch 
he  has  signed,  such  petitions  bearing  dif- 
ferent dates,  should  the  names  on  any  ot 
such  petitions  be  counted,  and  if  so,  on 
which  petition  or  petitions? 

Question  4. 
In  certain  cases  the  verifying  petitioner 
filled  out  and  signed  the  verification  form 
attached  to  the  petition,  and  according  to 
the  jurat  subscribed  and  made  oath  to  tbe 
same  on  a  date  prior  to  the  date  when,  ac- 
cording to  his  certlflcate,  the  derk  of  that 
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town  or  city  In  fact  certified  that  tbe  peti- 
tioners appeared  on  tbe  voting  list  of  said 
town.  The  city  clerk  not  having  certified 
that  the  verifying  petitioner  was  on  the 
voting  list  at  the  time  the  verification  was 
made  and  sworn  to,  and  tbe  statement  of 
the  verifying  petitioner  that  the  names 
thereon  had  been  certified  by  the  clerk 
when,  according  to  the  dates,  given  In  the 
Jurat  and  clerk's  certificate,  such  was  not  a 
fact,  being  apparently  false,  should  the 
names  on  such  petitions  be  counted? 

A  copy  of  a  petition  of  this  class  so  veri- 
fied on  a  date  prior  to  the  date  of  certificate 
by  the  clerk  is  made  a  part  hereof  and  at- 
tached hereto  and  marked  "Question  44  Ex- 
hibit A." 

Question  6. 

In  case  the  verifying  petitioner  is  named 
In  the  Jurat  by  Christian  and  surname  as 
Ralph  Richards,  but  no  petitioner  by  the 
name  of  Ralph  Richards  appears  as  a  sign- 
er of  the  petition,  but  there  is  a  petitioner 
named  R.  W.  Richards,  should  the  names  on 
this  petition  be  counted? 

B.  If  the  verifying  petitioner  is  named  in 
the  Jurat  with  full  surname  preceded  by  in- 
itials of  Christian  and  middle  names,  to  wit, 
as  W.  W.  Farrar,  but  in  the  petition  Itself 
there  Is  no  name  of  W.  W.  Farrar,  but  the 
name  of  Walter  W.  Farrar  appears,  should 
the  names  on  this  petition  be  cdunted? 

C.  <Should  the  Governor  receive  evidence 
after  the  expiration  of  the  90  days  within 
which  the  petitions  are  to  be  filed,  to  the 
effect  that  the  person  who  signed  the  peti- 
tion and  the  yerlfying  petitioner  named  In 
the  Jurat  are  or  are  not  the  same  person, 
and,  if  satisfied  as  to  the  Identity,  should  the 
names  on  such  petitions  be  counted? 

A  copy  of  a  petition  exemplifying  such  dis- 
crepancy between  name  of  signer  and  verify- 
ing petitioner  described  in  this  question  Is 
attached  hereto  and  made  a  part  hereof  and 
marked  "Question  5,  Exhibit  A." 

Question  6. 

In  view  of  R.  S.  c.  5,  S  14,  should  signa- 
tures upon  petitions,  giving  only  Initials  for 
Christian  and  middle  names,  although  cer- 
tified by  the  clerk  and  verified  by  a  petition- 
er be  counted? 

B.  Can  the  Governor  after  the  expiration 
of  the  90  days  within  which  petitions  are  to 
be  filed,  receive  evidence  to  prove  that  the 
signature  by  Initials  and  surname  is  or  is 
not  the  signature  of  an  elector  whose  name 
appears  on  the  voting  list  of  said  town  as 
qualified  to  vote  for  Governor  and  who  is 
registered  by  full  Christian  name  and  sur- 
name. 

Question  7. 

In  certain  cases  the  alleged  certificate  by 

the    town  clerk   was  apparently   signed   by 

each  clerk  on  a  typewriter  and  not  by  band. 

Should    the    names    on   such   petitions   be 

.  counted? 


B.  After  tbe  explrati<m  of  tbe  90  days 
within  which  tbe  petitions  are  to  be  filed, 
can  tbe  Governor  receive  evid«ice  as  to 
whether  the  clerk  in  fact  himself  subscribed 
his  name  by  means  of  a  typewriter  or  wheth- 
er it  was  written  by  a  third  person? 

Question  8. 

After  the  90  days  within  which  petitions 
are  to  be  filed  have  expired,  can  the,  Gov- 
ernor receive  evidence  outside  of  the  peti- 
tions themselves  as  to  whether  tbe  signa- 
tures appearing  upon  the  petitions  are  true 
signatures  or  forgeries  and  refuse  to  count 
any  signatures  found  to  be  forged? 

Question  9. 

Can  tbe  Governor,  after  tbe  90  days  within 
which  tbe  petitions  are  to  be  filed  have  ex- 
pired, compare  the  names  appearing  on  the 
petitions,  although  certified  by  the  town 
clerk  and  verified  by  a  petitioner,  with  the 
actual  voting  lists  of  the  towns  and  refuse  to 
count  such  names  as  do  not  appear  on  such 
lists? 

Question  10. 

In  certain  cases  signatures  are  subscrib- 
ed upon  petitions  on  each  and  all  of  the  lines 
in  the  two  columns  numbered  1  to  100,  but 
signatures  on  two  of  the  regular  printed 
lines  numerically  designated  are  crossed  out 
with  ink,  and  two  names  are  signed  after 
the  signature  on  line  No.  100  in  the  second 
column,  without  numerical  designation.'  The 
city  clerk  certifies  that  the  naipes  of  the 
foregoing  petitioners  numbered  from  1  to 
100,  excepting  none,  appear  on  the  voting 
list,  etc.  The  name,  of  the  verifying  peti- 
tioner does  not  appear  on  any  of  the  lines 
In  either  column  numbered  1  to  100,  nor  is 
his  name  one  of  the  two  added  at  the  foot 
of  the  second  column  wltiout  numerical 
designation,  but  the  name  of  the  verifying 
petitioner  is  written  into  said  petition  at  the 
foot  of  the  first  column  below  line  No.  50, 
and  has  no  numerical  designation.  Is  tbe 
name  of  the  verifying  petitioner  within  the 
certificate  of  the  clerk,  and  should  the  names 
on  such  petition  be  counted? 

A  copy  of  a  petition  of  this  class,  showing 
name  of  verifying  petitioner  inserted  as  set 
forth  in  this  question.  Is  attached  hereto  and 
made  a  part  hereof  and  marked  "Question 
10,  Exhibit  A." 

Question  11. 

In  certain  cases,  petitioners  signed  by  af-, 
fixing  their  mark  accompanied  by  signature 
of  a  witness  thereto.  Shall  such  names  by 
mark  be  counted? 

Question  12. 

In  case  of  petition  in  usual  form  signa- 
tures appear  on  printed  lines  numbered  1  to 
47  in  the  first  column,  with  no  signature  on 
line  48,  but  with  the  signature  of  the  verl- 
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lying  petitioner  cm  line  49,  if  the  clerk  cer- 
tilee  that  the  foregoing  petitioners  num- 
bered from  1  to  48  are  on  the  voting  list,  is 
the  verifying  petitioner's  signature  appear- 
ing on  line  49  within  the  certificate  of  the 
clerk,  and  should  the  names  on  the  petition 
be  counted? 

Question  13. 

In  case  a  petition  In  usual  form  contains 
signatures  upon  lines  in  the  two  columns 
numbered  from  1  to  100  except  on  lines  25 
and  91,  which  are  left  blank,  and  the  name 
of  the  verifying  petitioner  is  added  at  the 
foot  of  the  first  column,  without  numerical 
designation,  after  the  signature  on  the  print- 
ed line  No.  50,  and  the  clerk  in  his  certifi- 
cate states  that  all  of  the  foregoing  peti- 
tioners numbered  from  1  to  100,  excepting 
none,  appear  on  the  voting  list,  is  the  name 
of  the  verifying  petitioner  within  the  certifi- 
cate of  the  clerk,  and  should  the  names  on 
such  petitions  be  counted? 

A  copy  of  petition  of  this  class  showing 
addition  of  name  of  verifying  petitioner  as 
set  forth  In  this  question  is  attached  hereto 
and  made  a  part  hereof  and  marked  "Ques- 
tion 13,  Exhibit  A." 

Question  14. 

On  petition  in  usual  form  the  name  of  the 
verifying  petitioner  is  inserted  without  nu- 
merical designation  before  the  first  name 
on  printed  line  No.  1  of  the  first  column. 
One  hundred  other  names  appear  on  the  pe- 
tition of  printed  lines  designated  1  to  100, 
and  the  clerk  certifies  that  the  petitioners 
numbered,  from  1  to  101  appear  on  the  vot- 
ing list.  The  verifying  petitioner's  name  is 
not  designated  No.  1,  but  precedes  the  name 
no  designated.  Is  the  verifying  petitioner's 
name  included  within  the  certificate  of  the 
clerk,  and  should  the  names  on  this  petition 
be  counted? 

Question  15. 

In  case  the  certificate  of  the  town  clerk 
specifies  the  month  and  year  upon  which  the 
certificate  Is  made,  but  falls  to  give  the  day 
of  the  month,  is  such  certificate  sufficient, 
and  should  the  names  on  such  petition  be 
counted? 

B.  In  case  the  ]arat  of  the  officer  taking 
the  oath  of  the  verifying  petitioner  bears  no 
date,  or  in  case  the  month  and  year  are  spec- 
ified, but  the  day  of  the  month  is  omitted,  is 
the  Jurat  sufficient,  and  should  the  names  on 
such  petition  be  counted? 

Question  16. 
In  case  a  petitioner  signs  two  different  pe- 
titions on  different  dates,  should  his  name  be 
counted  on  either  of  the  petitions,  and,  if  so, 
on  which? 

Question  17. 

In  case  a  petition  is  verified  by  the  person 
who  circulated  the  petition  and  who  Is  not 


one  of  the  signers  of  the  petition  Itself, 
should  the  names  on  such  petition  In- 
counted? 

Question  18. 

In  case  the  verifying  petitioner  makes  oatb 
before  a  notary  public  and  such  notary  in 
making  his  jurat  affixes  his  signature  and 
described  his  office,  but  falls  to  seal  the  saiii« 
with  his  official  seal,  is  such  a  verlficatioo 
sufficient,  and  should  the  names  on  such  pe- 
tition be  counted? 

Question  19. 

The  Legislature  adjourned  according  to  th<> 
records  on  April  7,  1917.  'Should  names  od 
petitions  received  in  the  office  of  the  secre- 
tary of  state  between  midnight  Jnly  5,  1917 
and  mldplght  July  6,  1917  he  counted? 
Very  respectfully, 

Carl  E.  Milliken,  Governor. 

To  the  Honorable  Carl  E.  Milliken,  Governor 
of  Maine: 

The  undersigned,  Justices  of  the  Supreme 
Judicial  Court,  having  considered  the  ques- 
tions propounded  by  you  under  date  of  Jol.v 
16,  1917,  respectfully  submit  the  followin? 
answers: 

The  request  for  our  opinion  is  acoompe- 
nied  by  the  following  statement: 

Statement 

The  lyegislature  of  1917  passed  an  act  en- 
titled "An  act  to  create  the  office  of  commis- 
sioner of  inland  fisheries  and  game  and  to  alx>l- 
ish  the  ofiice  of  commissioners  of  inland  fish- 
eries and  game,"  which  act  appears  in  the  Act'' 
and  Resolves  of  1917  as  chapter  244  of  th' 
Public  Laws  of  Maine.  This  act  was  approv- 
ed by  the  Governor  on  the  7th  day  of  April. 
1917. 

The  Legislature  of  1917  also  passed  an  act 
entitled  "An  act  to  provide  a  police  commis- 
sion for  the  city  of  Jyewiston  and  to  promit' 
the  efficiency  of  the  police  department  thereof." 
which  act  appears  in  the  Aots  and  Resolves  of 
1917  as  chapter  37  of  the  Private  and  Spedil 
I.«ws  of  Maine.  This  act  was  approved  'b; 
the  Governor  on  the  8th  day  of  March,  1917. 

The  Legislature  of  1917  also  passed  nn  tci 
entitled  "An  act  providing  for  a  state  paper.' 
which  act  appears  in  the  Acts  and  Resolves  of 
1917  as  chapter  1  of  the  Public  Laws  of  Malnf. 
This  act  was  approved  by  the  Governor  oc 
the  16th  day  of  February,  1917. 

The  Legislature  of  1917  also  passed  an  act 
entitled  "An  act  to  create  a  commission  of  «« 
and  shore  fisheries,"  which  act  appears  in  thf 
Acts  and  Resolves  of  1917  as  chapter  29.3  nf 
the  Public  Laws  of  Maine.  This  act  was  ap- 
proved by  the  Governor  on  the  7th  day  of 
April,  1917. 

The  Legislature  adjourned  on  April  7.  1917. 
On  and  prior  to  Jul^  5th.  certain  petitions  in- 
tended to  come  within  the  provisions  of  artidr 
4  of  the  Constitution  of  Maine  as  amended  b.' 
the  amendment  adopted  September  14,  190s 
known  as  the  initiative  and  referendum  tmtni- 
mcnt,  were  filed  in  the  office  of  the  aecreUiT 
of  state  addressed  to  the  Governor,  requestii; 
that  the  acts  hereinbefore  referred  to  be  refer- 
red to  the  people  of  Maine  to  be  voted  od.  Oe^ 
tain  other  petitions  of  similar  import  were  thm 
filed,  with  a  similar  request,  in  the  office  of  tht 
secretary  of  state  on  the  6th  day  of  July  prior 
to  12  o'clock  midnight  of  that  day.  • 
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The  petitiona  requesting  that  the  act  entitled 
"An  act  to  create  the  office  of  commissioner  of 
inland  fisheries  and  game  and  to  abolish  the 
office  of  commissioners  of  inland  fisheries  and 
game"  be  referred  apparently  bore  the  names 
of  11,660  petitioners. 

The  petitions  requesting  that  the  act  entitled 
"An  act  to  provide  a  police  commission  for  the 
city  of  Lewiston  and  to  promote  the  efficiency 
of  the  police  department  thereof  be  referred 
apparently  bore  the  names  of  13,220  petitioners. 

The  petitions  requesting  that  the  act  entitled 
"An  act  providing  for  a  state  paper"  be  refer- 
red apparently  bore  the  names  of  11,484  peti- 
tioners. 

The  petitions  requesting  that  the  act  entitled 
"An  act  to  create  a  commission  of  sea  and 
shore  fisheries"  be  referred  apparently  bore 
the  names  of  12,300  petitioners. 

Samples  of  blank  forms  used  by  petitioners  in 
requesting  that  the  foregoing  acts  be  referred 
to  the  people  are  hereto  annexed  and  made  a 
part  hereof,  but  are  hereinafter  identified  and 
annexed  as  exhibits  under  questions  affecting 
the  same.  All  petitions  filed  were  upon  print- 
ed forms  in  every  way  similar  to  such  exhibits. 

Th6  questions  submitted  affect  all  of  these 
acts,  and  your  opinions  upon  such  questions  will 
determine  whether  said  acts  are  in  effect  or 
should  be  referred  by  me  as  Governor  to  the 
people. 

Certain  objections  have  been  made  to  the 
sufficiency  of  certain  of  the  petitions,  and  in 
order  that  I  may  determine  whether  or  not  to 
count  certain  of  said  signatures  to  said  peti- 
tions, so  filed  in  the  secretary  of  state's  office, 
and  to  refer  to  the  people  of  Maine,  to  be  voted 
on,  the  several  acts  in  qhestion,  I  desire  your 
opinion  as  to  the  sufficiency  of  certain  of  said 
petitions,  and  whether  or  not  the  names  there- 
on should  be  counted  in  determining  that  10,000 
electors  have  petitioned  in  accordance  with  the 
Constitution. 

Biefore  stating  the  questions  and  our  an- 
swers thereto  it  may  be  well  to  quote  the 
constitutional  provl^on  under  which  these 
questions  arise,  and  to  refer  to  the  principles 
already  laid  down  as  to  the  construction 
thereof  In  the  answers  given  by  the  Justices 
to  a  former  Governor,  to  be  found  in  114  Me. 
557,  95  Atl.  869. 

The  amendment  (article  31)  of  the  Const!* 
tution  of  this  state  adopted  by  the  people  in 
1908,  and  entitled  "The  Direct  Initiative  of 
Lieglslation  and  Optional  Referendum"  con- 
tains this  provision: 

"Sec.  17.  Upon  written  petition  of  not  less 
than  ten  thousand  electors,  addressed  to  the 
Governor  and  filed  in  the  office  of  the  secretary 
of  state  within  ninety  days  after  the  recess  of 
the  Legislature,  requesting  that  one  or  more 
acts,  bills,  resolves  or  resolutions,  or  part  or 
parts  thereof,  passed  by  the  Ivegislature,  but 
not  then  in  effect  by  reason  of  the  provisions 
of  the  preceding  section,  be  referred  to  the 
people,  snch  acts,  bills,  resolves,  or  resolutions 
or  part  or  parts  thereof  as  are  specified  in 
such  petition,  shall  not  take  effect  until  thirty 
days  after  the  Governor  shall  have  announced 
by  public  proclamation  that  the  same  have 
been  ratified  by  a  majority  of  the  electors  vot- 
ing thereon  at  a  general  or  special  election. 
As  soon  as  it  appears  that  the  effect  of  any 
act,  bill,  resolve,  or  resolution  or  part  or  parts 
thereof  has  been  suspended  by  petition  in  man- 
ner aforesaid,  the  Governor  by  public  proclama- 
tion shall  give  notice  thereof  and  of  the  time 
when  such  measure  is  to  be  voted  on  by  the 
people,  which  shall  be  at  the  next  general  elec- 
tion not  less  than  sixty  days  after  such  procla- 
mation, or  in  case  of  no  general  election  within 
six  montiis  thereafter,  the  Governor  may,  and 


if  so  requested  in  said  written  petition  therefor, 
shall  order  such  measure  submitted  to  the 
people  at  a  special  election  not  less  than  four 
nor  more  than  six  months  after  his  proclama- 
tion thereof." 

Section  20  defines  what  shall  be  regarded 
as  a  petition  in  these  words: 

"  'Written  petition'  means  one  or  more  peti- 
tions written  or  printed,  or  partly  written  and 
partly  printed,  with  the  original  signatures  of 
the  petitioners  attached,  verified  as  to  the  au- 
thenticity of  the  signatures  by  the  oath  of  one 
of  the  petitioners  certified  thereon,  and  ac- 
companied by  the  certificate  of  the  clerk  of  the 
city,  town  or  plantation  in  which  the  petition- 
ers reside  that  their  names  appear  on  the  vot- 
ing list  of  his  city,  town  or  plantation  as  quali- 
fied to  vote  for  Governor." 

[1]  It  is  clear,  as  held  in  the  former  an- 
swers, that  in  order  to  warrant  the  counting 
of  the  names  on  a  petition,  the  petition  itself 
must  be  filed  within  90  doys  after  the  reces.s 
of  the  Legislature  and  in  form  must  contain 
two  prerequisites:  First,  a  verification  as  to 
the  genuineness  of  the  signatures  by  a  certi- 
fied petitioner  on  said  petition ;  and,  second, 
an  accompanying  certificate  of  the  city,  town, 
or  plantation  clerk  that  the  names  of  the  pe- 
titioners appear  on  the  voting  list  as  quali- 
fied to  vote  for  Governor.  The  former  must 
be  under  oath;  the  latter  need  not  be.  The 
Constitution  itself  prescribes  these  two  in- 
dispensable accompaniments  of  a  valid  peti- 
tion, and  a  petition  which  lacks  either  or 
both  of  these  requirements  is  Invalid  and 
cannot  be  counted.  Nor  can  a  paper  purport- 
ing to  be  a  petition,  which  is  invalid  at  the 
expiration  of  the  prescribed  time,  be  render- 
ed valid  thereafter  by  the  addition  or  cor- 
rection of  either  the  verification  by  the  co- 
petitioner  or  the  certification  by  the  munici- 
pal clerk.  These  rules  are  settled  by  the 
former  answers.  They  simply  give  effect  to 
the  explicit  and  mandatory  provisions  of  the 
constitutional  amendment,  prescribing  the 
form. 

The  questions  now  propounded  raise  points 
in  some  respects  analogous  to  the  former 
ones,  tn  other  respects,  modifications  of  the 
same,  and  in  others,  points  entirely  new. 
We  will  answer  them  in  their  order. 

Question  lA. 

Certain  petitions  signed  by  various  alleged 
petitioners  were  presented  to  the  city  clerk 
of  the  city  of  Ijewlston  for  certification  at 
various  times  prior  to  July  5,  1917,  and  the 
fonus  of  certificate  printed  upon  such  peti- 
tions were  filled  out  and  signed  by  said  clerk, 
and  bear  dates  prior  to  said  July  5th.  Such 
certificates  purport  to  certify  that  all  names, 
without  exception,  upon  such  petiti<«s  are 
on  the  voting  list  of  said  city  of  Lewiston 
and  entitled  to  vote  for  Governor  therein. 
On  July  6,  1917,  by  letter  dated  July  5,  1917, 
and  mailed  in  Lewiston  according  to  the 
postmark  on  the  envelope,  at  12:30  p.  m.  on 
said  July  6th,  which  letter  was  received  in 
the  olflce  of  the  secretary  of  state  at  or 
about  6  o'clock  on  said  July  6tb,  the  saldi 
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clerk  notified  the  secretary  of  state  that  pri- 
or to  the  date  of  such  letter  he  had  signed 
various  petitions,  without  examining  the 
iiiiuies  on  the  petitions  and  without  ascer- 
taining whether  or  not  their  names  appeared 
on  the  voting  list,  as  specified  in  the  cer- 
tificates, and  further  stated  that  he  felt  It 
was  his  duty  to  mal^e  this  statement  in  order 
that  the  secretary  of  state  might  act  in  tlie 
matter  with  full  knowledge.  The  certificates 
on  the  petitions  were  not  changed  by  amend- 
ment or  cancellation  but  remain  as  originally 
wrlttrai  upon  the  petitions.  With  said  let- 
ter of  the  city  clerk  of  Lewlston  attached, 
the  several  petitions,  so  certified  by  said 
clerk,  are  presented  to  the  Governor  by  the 
secretary  of  state  as  a  part  of  the  peti- 
tions requesting  a  reference  of  each  of  said 
acts  under  consideration.  Shall  the  names 
on  such  i)etitlons  be  counted? 

A  copy  of  this  letter  is  attached  hereto 
and  made  a  part  hereof  and  marked  "Ques- 
tion 1,  Exhibit  A." 

Answer. 

It  is  admitted  that  the  petitions,  as  filed, 
complied  with  the  constitutional  require- 
ments as  to  form  in  all  respects.  The  pre- 
cise question  raised,  therefore.  Is  whether 
the  letter  of  the  city  clerk,  received  by  the 
secretary  of  State,  after  these  petitions  had 
been  fll»l  and  before  the  expiration  of  the 
90  days,  nullified  these  certificates  and  there- 
by rendered  the  petitions  themselves  invalid. 
In  his  official  certificates  the  clerk  states 
"that  the  names  of  all  the  foregoing  petition- 
ers," giving  their  numerical  designation,  "ap- 
pear on  the  voting  lists  of  said  city  as  quali- 
fied to  vote  for  Governor  therein."  In  his 
letter  he  says: 

"I  have  up  to  this  date  signed  certificates  ac- 
companying Beveral  of  these  petitions,  the  cer- 
tificatcB  being  to  the  effect  that  I  am  the  clerk 
of  the  city  of  Lewiston  duly  elected  and  quali- 
fied, and  that  the  names  of  all  of  the  forego- 
ing petitioners  numbered,  etc.,  appear  on  the 
voting  list  of  said  city  as  qualified  to  vote  for 
(lovemor.  In  each  case  I  have  signed  the  cer- 
tificate without  examining  the  names  of  the 
petitioners,  and  without  ascertaining  whether 
their  names  appear  on  the  voting  list  as  speci- 
fied in  the  certificate,  and  without  a  proper  ap- 
preciation of  the  meaning  of  the  certificate. 
On  and  after  this  date  I  shall  examine  all  peti- 
tions carefully,  and  compare  the  names  of  the 
petitioners  with  the  voting  list  before  signing 
the  certificate.  I  feel  it  my  duty  to  make  this 
statement  to  yon  that  you  may  act  in  the  matter 
with  full  knowledge." 

The  Governor  therefore  has  before  him 
two  statements  signed  by  the  city  clerk ;  the 
first  in  compliance  with  the  constitutional  re- 
quirement and  under  the  form  of  an  official 
certificate  attached  to  each  of  a  group  of  pe- 
titions, the  second  In  the  form  of  a  letter  at- 
tempting to  qualify  or  annul  his  former  cer- 
tificates. 

[I]  The  Constitution  does  not  require  tljat 
the  certificate  shall  state  that  tlie  clerk  has 
compared  the  names  on  the  petitions  with  the 


names  on  the  voting  list  He  must  certify 
that  the  names  do  appear  on  that  list 

In  bis  official  certificate  here  the  derk 
does  state  that  the  names  appear  on  the  vot- 
ing list.  Tliat  Is  prima  fade  evidence  of  tlie 
fact.  In  bis  letter  he  does  not  state  whether 
the  names  appear  on  the  voting  list  or  not. 
He  does  not  deny  ttiat  they  do.  He  does  not 
directly  contradict  the  facts  contained  in  his 
prior  certificate.  He  simply  alleges  that  he 
did  not  examine  the  names  of  the  petition- 
ers, and  he  did  not  ascertain  whether  their 
names  appear  on  the  list  or  not  They  may 
in  fact  appear  there  for  all  that  bis  lett<>r 
states.  He  says  he  has  not  taken  tbe  pains 
to  ascertain.  As  tbe  propounded  question 
recites: 

"The  certificates  on  the  petitions  were  not 
changed  by  amendment  or  cancellation  but  re- 
main as  originally  written  upon  the  petition." 

Under  these  circumstances  we  do  not  think 
that  this  indefinite  statement  contained  in 
the  letter  sbould  be  held  to  nullify  and  ren- 
der invalid  the  unamended  and  uncancele<l 
certificates  in  constitutional  form.  Their 
prima  facie  evidence  is  not  overborne.  We 
do  not  mean  that  a  clerk's  certificate  might 
not  be  amended  within  the  prescribed  time 
in  order  to  accord  with  the  facts.  But  such 
amendment  should' be  made  by  tbe  clerk  in 
tbe  proper  manner  upon  the  petitions  them- 
selves. Here  no  amendment  as  such  was  at- 
tempted. If  anything,  it  was  an  attempt  at 
annulment 

The  return  of  an  officer  on  a  writ  is  taken 
in  court  as  proof  of  the  facts  therein  stated. 
It  may  subsequently  be  amended  or  correct- 
ed by  the  officer  In  order  to  accord  with  the 
facts,  but  such  amendment  must  be  made  be- 
fore the  proper  tribunal  and  upon  the  writ 
Itself.  One  would  hardly  regard  an  officer's 
return  as  amended,  much  less  annulled,  when 
he  simply  wrote  a  letter  to  the  derk  of  court 
like  that  under  consideration.  Official  cer- 
tificates should  not  be  so  lightly  set  aside. 
We  therefore  answer  that  the  names  on 
these  petitions  should  be  counted. 

Question  IB. 

B.  In  addition  to  tbe  facts  set  out  In  the 
foregoing  paragraph  of  question  No.  1.  since 
the  expiration  of  the  90  daj-s  in  which  peti- 
tions may  be  filed,  the  city  derk  of  said  dty 
of  Lewlston  has  stated  to  the  Governor  that 
on  said  July  5,  1017,  he  personally  made 
written  request  upon  Charles  P.  I^maire,  the 
person  who  presented  such  petitions  for  cer- 
tification, by  delivering  such  request  in  hand 
to  the  said  Lemalre,  In  which  written  re- 
quest he  Informed  said  Lemalre  that  snch 
certificates  Bad  been  signed  without  exam- 
ining the  names  of  the  petitioners,  and  with- 
out ascertaining  whether  or  not  their  names 
appeared  on  the  voting  lists  as  spedtied  in 
the  certificate,  and  with  a  reiiuest  that  the 
said  I.«maire  should  return  all  of  said  peti- 
tions before  filing  tbe  same  with  the  secre- 
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tary  of  state,  In  order  that  be,  the  clerk, 
might  make  a  proper  examination  of  the 
names  and  a  proper  comparison  with  the  vot- 
ing lists.  Said  clerk  further  states  that  said 
I.emalre  did  not  comply  with  such  written 
request.  Said  clerk  has  also  filed  with  the 
Governor  a  certiUed  copy  of  such  written 
request,  and  a  copy  thereof  is  attached  here- 
to, and  made  a  part  hereof,  and  marked 
"Question  1,  Exhibit  B."  In  view  of  the  facts 
stated  In  the  preceding  paragraph  in  this 
question  No.  1,  and  said  statement  of  the 
city  clerk  of  Lewiston  relative  to  his  request 
to  Charles  P.  Lemalre,  should  the  names  on 
the  petitions  certified  to  by  said  clerk  prior 
to  July  5th,  at  the  request  of  Charles  P. 
Lemalre,  returned  to  said  I^maire  and  filed 
by  him  in  the  office  of  the  secretary  of  state, 
be  counted? 

Answer. 

We  answer  in  the  affinnutive. 

[3]  The  letter  from  the  city  clerk  to  Mr. 
Lemalre  is  simply  a  restatement  of  the  facts 
contained  In  his  letter  to  tlie  secretary  of 
state,  and  has  no  legal  effect  upon  the  ques- 
tion involved.  In  no  sense  was  Mr.  Lemalre 
the  agent  of  the  petitioners,  and  what  he  did 
or  failed  to  do  In  consequence  of  this  letter 
received  by  him  from  the  city  clerk  did  not 
affect  their  constitutional  rights  as  petition- 
ers. 

Question  10. 

C.  In  determining  whether  or  not  the 
names  on  such  petitions  should  be  counted, 
may  the  Governor,  after  the  expiration  of  the 
90  days  in  which  the  petitions  are  to  be  filed, 
hear  testimony  and  determine  whether  or  not 
as  a  fact  said  alleged  written  request  was 
served  upon  said  Charles  P.  Lemalre,  and 
such  request  refused,  and  regardless  thereof 
said  petitions  filed  In  the  otUce  of  the  secre- 
tary of  state,  and  such  facts  being  proved  to 
the  satisfaction  of  the  Governor,  shall  the 
names  on  such  petitions  be  counted? 

Answer. 

[4, 5]  This  question  comprises  two,  and 
our  answers  to  the  two  preceding  questions 
suffldently  cover  these.  We  answer  the  first 
hi  the  negative,  the  Governor  may  not  re- 
ceive evidence  on  this  point  after  the  expira- 
tion of  the  90  days;  and  the  second  in  the 
affirmative,  the  names  on  these  petitions 
should  be  counted. 

Question  2. 

If  the  derlc  who  certifies  to  the  petition  is 
also  one  of  tbe  petitioners  and  also  acta  as 
verifying  petitioner,  should  the  names  on 
such  petition  be  counted? 

Answer. 

[t]  We  answer  in  tbe  affirmative.     The 
Constitution  requires  that  the  verifying  pe- 
titioner be  himself  a  certified  copetitioner, 
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and  the  fact  that  be  happens  to  be  the  mu- 
nicipal clerk  does  not  disqualify  him.  As 
such  clerk  he  can  officially  certify  that  his 
own  name  appears  on  tbe  voting  list.  No 
one  else  can  do  this,  and  to  deny  him  that 
right  would,  in  effect,  disfranchise  him  from 
exercising  bis  constitutional  right  of  peti- 
tion, and  disfranchise  every  other  municipal 
clerk  in  the  state. 

Question  3. 

In  case  a  petitioner  signs  two  or  more  pe- 
titions requesting  a  reference  of  the  same 
act,  and  also  acts  as  verifying  petitioner  on 
each  and  all  of  the  several  petitions  which 
he  has  signed,  such  petitions  bearing  differ- 
ent dates,  should  the  names  on  any  of  such 
petitions  be  counted,  and,  if  so,  on  which 
petition  or  petitions? 

Answer. 

[7]  We  tbink  only  the  names  on  the  peti- 
tion, bearing  the  earliest  date,  should  be 
counted,  because  that  petition  alone  has  been 
verified  as  required  by  tbe  Constitution  "by 
the  oath  of  one  of  the  petitioners  certified 
thereon."  The  other  petitions  have  not  been 
legally  verified  because  by  a  person  purport- 
ing to  be  a  petitioner,  but  not  one  within  the 
contemplation  of  tbe  Constitution,  although 
his  certified  signature  appears  thereon. 

It  takes  more  than  a  mere  signature  to 
constitute  a  petitioner.  The  person,  whose 
signature  It  is,  must  have  the  right  to  sign 
and  to  have  his  name  counted  as  one  of  the 
10,000  electors  necessary  to  suspend  the  oi»- 
eration  of  a  statute.  It  must  be  the  signa- 
ture of  a  person  who  has  a  right  to  act  as  a 
petitioner  in  that  particular  proceeding  and 
on  that  particular  petition.  A  person  has 
that  right  on  tbe  first  petition.  There  his 
right  ceases.  Suppose  he  signs  100  different 
petitions.  His  name  can  be  counted  only  on 
the  first,  and  he  Is  a  petitioner  only  when  his 
name  can  be  counted.  The  other  99  signa- 
tures are  nullities,  and  Of  no  more  etticacy 
than  blank  spaces.  His  name  appeared  right- 
fully on  the  first  petition  and  wrongfully  on 
all  the  others. 

If  a  noncountable  signature  does  not  rep- 
resent a  constitutional  petitioner,  then  it  fol- 
lows that  such  a  person  cannot  verify  the 
petition.  One  must  be  a  legal  petitioner  be- 
fore he  can  be  a  verifying  petitioner.  If  the 
first  fails  the  last  fails  also. 

In  principle  this  question  was  (llecided  on 
the  former  occasion.  It  was  there  held  that 
a  person  was  Incompetent  as  a  verifying  pe- 
titioner, although  his  name  appeared  upon 
the  petition  verified,  if  it  had  been  specifical- 
ly excepted  by  tbe  clerk's  certificate  as  not 
being  upon  tbe  voting  list.  Question  H.  114 
Me.  571,  572,  95  Atl.  8C9.  The  signer  was 
disqualified  in  that  case  by  the  clerk's  cer- 
tificate, in  the  present  case  by  his  reduplica- 
tion of  signature.    In  neithef  was  be  compe- 
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tent  to  verify  because  in  neither  was  be  a  le- 
gal petitioner. 

It  is  tlie  person  to  whom  tlie  name  belongs 
vriu)  makes  the  veriflcation  and  takes  the 
oath,  and  that  person  can  Terify  only  once 
because  be  can  be  a  petitioner  only  once. 

Question  4. 

In  certain  cases  the  verifying  petitioner 
filled  out  and  signed  the  verification  form  At- 
tached .to  the  petition,  and  according  to  the 
Jurat  subscribed  and  made  oath  to  the  same 
on  a  date  prior  to  the  date  when,  according 
to  bis  certificate,  the  clerk  of  that  town  or 
city  In  fact  certified  that  the  petitioners  ap- 
peared on  the  voting  list  of  said  town.  The 
city  clerk  not  having  certified  that  the  veri- 
fying petitioner  was  on  the  voting  list  at 
the  time  the  verification  was  made  and 
sworn  to,  and  the  statement  of  the  verifying 
petitioner  that  the  names  thereon  had  been 
certified  by  the  clerk  when,  according  to  the 
dates  given  in  the  jurat  and  clerk's  certifi- 
cate, such  was  not  a  fact,  being  apimrently 
false,  should  the  names  on  such  petitions  be 
counted? 

A  copy  of  a  petition  of  this  class  so  veri- 
fied on  a  date  prior  to  the  date  of  certificate 
by  the  clerk  is  made  a  part  hereof  and  at- 
tached hereto  and  marked  "Question  4,  EIz- 
hibit  A." 

Answer. 

[8]  The  blanks  for  veriflcation  and  certifi- 
cation, as  printed  on  the  exhibit  accompany- 
ing the  question,  are  not  strictly  In  con- 
formity with  the  provisions  of  the  Constitu- 
tion. In  the  Constitution  the  veriflcation  is 
evidently  supposed  to  come  first,  and  It  ap- 
plies merely  to  the  authenticity  of  the  sig- 
natures on  the  petition.  It  has  no  connec- 
tion with  the  clerk's  certificate.  It  Is  a  sim- 
ple declaration  under  oath  of  the  genuine- 
ness of  the  signatures,  and  whether  the 
names  appear  or  do  not  appear  on  the  vot- 
ing list  is  a  matter,  for  the  clerk's  certificate 
alone.  Here,  however,  the  clerk's  certificate 
is  printed  first,  and  then  follows  the  verifi- 
cation, which  is  not  confined  to  the  constitu- 
tional requirements,  but  comprises  what  is 
not  found  in  the  Constitution,  namely,  "that 
the  signatures  of  all  the  petitioners  upon  the 
foregoing  petition  are  the  original  and  au- 
thentic signatures  of  the  same  persons,  whose 
names  the  clerk  has  certified  therein  ap- 
pear on  the  voting  lists,"  etc.  This  last 
clause  as  to  certification  is  surplusage.  The 
vital  fact  is  that  the  signatures  are  genuine, 
and  we  think  this  sufiiciently  appears  from 
the  veriflcation.  The  fact  that  the  clerk's 
certificate  is  dated  June  4,  1917,  while  the 
verifying  potltloner  signed  and  made  oath 
on  June  2,  1917,  does  not  vitiate  the  petition. 
As  the  petition  comes  to  the  Governor  the 
constitutional  requirements  as  to  form  are 
complied  wltb.^It  is  verified  by  a  certified 


copetitloner,  and  It  is  duly  certifled  by  tlw 
dty  clerk. 

We  think  the  names  on  petttlcms  of  this 
class  should  be  counted. 

Question  5A. 

In  case  the  verifj'Ing  petitioner  Is  named 
In  the  jurat  by  Christian  and  surname  is 
Ralph  Kichards,  but  no  petitioner  by  the 
name  of  Ralph  Richards  appears  as  a  signer 
on  the  petition,  but  there  is  a  petitioner  nam- 
ed R.  W.  Richards,  should  the  names  on  this 
petition  be  counted? 

Answer. 

[f]  We  answer  In  the  affirmative.  We 
think  it  sufficiently  appears  that  Ralph  Rich- 
ards and  R.  W.  Richards  are  one  and  the 
same  person.  The  verification  blank  recites. 
"I,  Ralph  Richards,  one  of  the  foregoing  \k- 
titioners,  hereby  make  oath"  etc.;  and  there 
is  no  signer  by  the  name  of  Richards,  ex- 
cept R.  W.  Richards,  whose  name  does  ap- 
pear on  the  petition.  The  identity  is  ade- 
quately established.  Even  an  Indictment  Is 
not  vitiated  where  the  foreman  signs  by  ini- 
tials.   State  V.  Taggart,  38  Me.  300. 

Question  5B. 

If  the  verifying  petitioner  is  named  in  the 
jurat  with  full  surname,  preceded  by  lnitUL<: 
of  Christian  and  middle  names,  to  wit,  as  W. 
W.  Farrar,  but  in  the  petition  Itself  there  is 
no  name  of  W.  W.  Farrar,  but  the  name  of 
Walter  W.  Farrar  appears,  sbould  the  names 
on  this  petition  be  counted? 

Answer. 

[10]  We  answer  In  the  affirmative.  The 
reasons  given  In  the  preceding  answer  apply 
with  even  greater  force  here,  where  the  ini- 
tials of  both  the  Christian  and  the  middle 
names  appear. 

Qaestl<Mi  5G. 

Should  the  Governor  receive  evidence,  aft- 
er the  expiration  of  the  90  days  wlUiin 
which  the  petitions  are  to  be  filed,  to  the  ef- 
fect that  the  person  who  signed  the  petition 
and  the  verifying  petitioner  named  in  the 
jurat  are  or  are  not  the  same  person,  and  If 
satisfied  as  to  the  Identity,  should  the  names 
on  such  petitions  be  counted? 

A  copy  of  a  petition  exemplifying  such  dis- 
crepancy between  name  of  signer  and  verify- 
ing petitioner  described  in  this  question  Is 
attached  hereto  and  made  a  part  hereof  and 
marked  "Question  6,  Exhibit  A," 

Answer. 
The  answers  to  the  two  iwecedlng  ques- 
tions render  an  answer  to  this  unnecessary. 
The  identity  Is  adequately  establlsbed  by  the 
petitions  and  indorsements. 
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Question  6A. 

In  view  of  Revised  Statutes,  c.  5,  i  14, 
should  signatures  upon  petitions,  giving  only 
Initials  for  Christian  and  middle  names,  al- 
though certified  by  the  clerk  and  verified  by 
a  petitioner,  be  counted? 

Answer. 

[11]  We  answer  In  the  affirmative.  Sec- 
tion 14  of  chapter  5  of  the  Revised  Statutes 
provides  rules  merely  for  the  registration  of 
voters  by  boards  of  registration,  and  has  no 
bearing  niton  the  counting  of  referendum  pe- 
titions by  tbe  Governor.  In  fact,  boards  of 
registration  exist  only  in  tbe  cities,  while 
these  petitions  may  come  from  every  town 
and  plantation  in  the  state,  and  names  prop- 
erly verified  and  certified  should  not  be  re- 
jected simply  because  initials  are  used  in 
place  of  full  Christian  or  middle  names. 

Question  6B. 

Can  tbe  Governor,  after  tbe  expiration  of 
the  90  days  witbln  which  petitions  are  to  be 
§led,  receive  evidence  to  prove  that  the  sig- 
nature by  initials  and  surname  is  or  is  not 
the  signature  of  an  elector,  whose  name  ap- 
pears on  the  voting  list  of  said  town  as  qual- 
ified to  vote  for  Gtovernor,  and  who  is  regis- 
tered by  full  Christian  name  and  surname? 

Answer. 

The  preceding  answer  covers  this.  Signa- 
tures by  initials  instead  of  by  full  Christian 
name  are  sufficient  Tbe  vital  questions  are 
tbe  genuineness  of  the  signatures  and  tbe 
existence  of  the  names  upon  the  voting  lists. 

Question  7A. 

In  certain  cases  the  alleged  certificate  by 
the  town  clerk  was  apparently  signed  by 
sncfa  derk  on  a  typewriter  and  not  by  band. 
Should  the  names  on  such  petitiona  be 
counted? 

Answer. 

[12]  We  answer  in  tbe  negative.  Official 
signatures  must  be  made  by  the  officers 
themselves.  An  official  certificate  not  sign- 
ed by  the  officer  himself  in  bis  own  band  is 
not  a  certificate.  It  is  tbe  signature  which 
authenticates  it  and  gives  It  its  official  cbar> 
acter.  This  is  setUed  law.  R.  S.  a  1,  {  6, 
par.  20;  Chapman  v.  Inhabitants  of  limer- 
ick, 56  Me.  390 ;  Opinion  of  Justices,  68  Me. 
587;  Bass  v.  Dumas,  114  Me.  50,  95  Atl.  286; 
Opinion  of  Justices,  114  Me.  574,  95  Atl.  869. 

Question  7B. 

After  tbe  expiration  of  the  90  days  within 
which  the  petitions  are  to  be  filed,  can  the 
Governor  recdve  evidence  as  to  whether  tbe 
clerk  in  fact  himself  subscribed  his  name  by 
means  of  a  typewriter  or  whether  It  was 
written  by  a  third  person? 


Answer. 

[IS]  We  answer  in  the  negative.  The  pe- 
titions must  be  complete  in  form  before  the 
expiration  of  the  90  days.  These  lack  one 
prerequisite. 

Question  8. 

After  the  90  days,  within  which  petitions 
are  to  be  filed  have  expired,  can  the  Gover- 
nor receive  evidence  outside  of  the  petitions 
themselves  as  to  whether  tbe  signatures  ap- 
pearing upon  the  petitions  are  true  signa- 
tures or  forgeries  and  refuse  to  count  any 
signatures  found  to  be  forged? 

Answer. 

[1 4]  We  answer  in  the  affirmative.  We 
think  under  this  constitutional  amendment 
the  implied  power  to  receive  such  evidence 
exists  in  the  Governor,  to  whom  It  must  "a[»- 
pear"  that  not  less  than  10,000  electors  .have 
addressed  him  by  petition,  to  inquire  into 
and  ascertain  whether  that  number  have  ad- 
dressed him  and  whether  forgeries  have  been 
practiced  upon  him.  If  he  finds  after  due 
notice  to  tbe  interested  parties,  and  espe- 
cially to  the  verifying  petitioner,  the  truth 
of  whose  verification  is  at  stake,  that  forged 
signatures  have  been  filed  with  him,  it  is  his 
duty  to  reject  them.  A  forged  signature  is 
no  signature,  and  to  hold  otherwise  is  to 
make  the  verification  on  the  i>etitIon  conclu- 
sive upon  the  Governor,  however  firmly  he 
may  believe  that  fraud  exists.  "The  law  ab- 
hors fraud"  and  stamps  upon  it  whenever  It 
appears.  If  the  Governor  is  helpless  to  pro- 
tect himself  from  fraud  and  forgery  when  It 
exists,  then  the  rights  of  the  people  in  hav- 
ing a  law  passed  by  the  Legislature  take  ef- 
fect may  be  thwarted  by  having  the  referen- 
dum Invoked  by  less  than  10,000  actual  elec- 
tors. 

There  is  no  iwwer  to  pass  upon  this  ques- 
tion except  that  conferred  upon  the  Gover- 
nor. In  case  of  the  election  of  Senators  and 
Representatives  to  the  Legislature  the  votes 
are  counted  In  the  first  instance  by  the  elec- 
tion officers  in  the  various  cities  and  towns, 
the  returns  are  then  canvassed  by  tbe  Gov- 
ernor and  Council,  and  certificates  are  is- 
sued to  those  who  appear  to  be  elected.  But 
in  those  cases  there  is  a  tribunal  beyond  the 
Governor  and  Council,  namely,  the  Senate 
and  the  House  of  Representatives,  which  are 
the  judges  of  the  election  of  their  own  mem- 
bers. 

In  like  manner  the  votes  for  county  offi- 
cers are  counted  by  the  election  officers,  and 
then  the  returns  are  canvassed  by  the  Gov- 
ernor and  Council,  and  certificates  of  elec- 
tion Issued,  but  the  candidates  for  these  of- 
fices are  not  bound  thereby.  They  may  peti- 
tion a  Justice  of  the  Supreme  Judicial  Court, 
and  a  hearing  may  be  had,  and,  on  appeal, 
all  the  Justices  are  required  to  pass  upon 
the  legal  rights  of  the  parties. 

In  the  case  of  the  referendum,  however, 
there  is  no  intermediate  board  and  no  ait- 
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peltate  board.  There  Is  the  Governor  alone 
before  -whom  are  brought,  not  returns  or  cer- 
tificates or  records  of  the  petitions,  but  the 
original  petitions  themselves,  with  all  the 
original  signatures  ui)on  them,  and  if  he  has 
not  the  power  to  reject  forged  signatures, 
then  no  relief  exists  anywhere,  a  situation  re- 
pugnant to  the  fuiitlainental  conception  of  our 
govcrunient  and  of  the  rights  of  the  people. 

Section  20  requires  that  the  "original  sig- 
natures of  the  petitioners"  be  attached. 
That  must  be  read  in  connection  with  R.  S. 
c.  1,  §  C,  par.  20,  viz.: 

"When  the  signature  of  a  person  is  required 
he  must  write  it  or  make  his  marli." 

These  two  taken  together  must  be  inter- 
preted as  meaning  tliat  each  petitioner  must 
attach  his  original  signature  or  mark  to  the 
petition.  He  cannot  authorize  or  delegate 
another  to  do  it.  One  man  may  circulate  a 
petition  among  100  electors,  but  he  cannot 
affix  their  signatures;  he  cannot  write  their 
names  for  them.  He  can  only  write  his  own. 
This  explicit  provision  of  the  Constitution  is 
evidently  designed  to  prevent  fraud  and  for- 
gery, and  it  must  be  obeyed.  Of  course  In 
pilvate  transactions  one  man  may  authorize 
another  to  sign  his  name  for  him,  even  to  a 
note  or  a  deed,  and  If  he  adopts  that  signa- 
ture as  his,  he  Is  bound  by  it  That  prin- 
ciple, however,  has  no  application  here. 

Section  20  further  requires  that  the  au- 
thenticity, that  is,  the  genuineness  of  the 
signatures,  be  verified  under  oath  by  a  co- 
IHitltloner.  True,  a  petition  properly  verified 
and  certified  is  prima  facie  evidence  of  Its 
validity,  but  it  is  not  conclusive.  Suppose 
the  Governor  on  inspection  perceives  that 
many  names  are  evidently  written  by  one 
and  the  same  hand,  or  learns  from  reliable 
sources  that  fraud  and  forgery  have  been 
practiced  upon  him,  is  he  bound  to  count 
these  names  without  ascertaining  the  facts 
after  due  notice  and  bearing  to  the  interest- 
ed parties?  We  think  not.  This  is  a  mat- 
ter witliin  his  discretion.  In  the  Opinion  of 
Justices,  64  Me.  588,  591,  it  was  held  that  if 
election  returns  appear  to  be  signed  by  the 
proper  officers  they  must  control,  regardless 
of  Irregularities  and  Illegalities  in  the  pro- 
ceedings connected  with  the  town  meeting. 
But  in  that  case  the  only  original  record  that 
came  before  the  Governor  and  Council  was 
the  signatures  to  their  returns  made  by  the 
proper  officers,  and  the  Justices  said: 

"If  the  names  signed  l)e  forReries,  that  fact 
may  Iks  shown,  for  forged  returns  are  not  those 
contemplated  by  the  statute." 

Here  not  only  do  the  Jurat  of  the  verifying 
petitioner  and  the  certificate  of  the  derk 
bear  the  original  signature,  but  all  the  names 
on  the  petition  are  brought  In  their  original 
form  to  the  Governor,  and  by  parity  of  rea- 
soning it  may  be  said: 

"If  tlie  names  of  the  petitioners,  as  well  as 
of  the  magistrate  and  ciork,  be  forgeries,  the 
fact  may  lie  shown,  for  forged  signatures  are 
not  those  contemplated  by  the  Constitution." 


In  a  sense,  tb6  signatures  on  r^ereodum 
petitions  take  the  place  of  votes  at  an  electi"ii. 
No  one  can  act  as  proxy  for  a  voter.  Each 
must  expre.ss  his  Individual  choice  by  casting 
his  own  ballot.  In  like  manner  no  one  can  act 
as  proxy  for  a  referendum  petitioner.  Kadi 
must  express  his  individual  wish  by  sigairc 
his  own  name  or  making  bis  own  mark.  It 
was  not  intended  that  a  nonemergency  meas- 
ure should  be  suspended  beyond  the  90-dii.v 
limit  unless  10,000  bona  fide  electors  should 
so  express  their  individual  wish  and  a.sk  fur 
a  referendum  to  the  people.  The  Govcnior 
alone  Is  clothed  with  the  power  to  determine 
and  declare  whether  in  a  given  inst.ance  it 
appears  that  the  required  number  of  Iwna 
fide  electors  have  so  expressed  themselves. 

Question  9. 

Can  the  Governor,  after  the  90  days  witbin 
which  the  petitions  are  to  be  filed  bave  expir- 
ed, compar,e  the  names  appearing  on  the  iieti- 
tions,  although  certified  by  the  town  clerk 
and  verified  by  a  petitioner,  with  the  actual 
voting  lists  of  the  towns,  and  refuse  to  count 
such  names  as  do  not  appear  on  sudi  lists?  ■ 

Answer. 

[1 S]  We  answer  in  the  affirmative.  In  tlie 
former  question  the  truth  or  falsity  of  tlk- 
verification  of  a  copetitioner  was  Involved;  in 
this  question  It  is  the  truth  or  falsity  of  tlie 
clerk's  certificate.  The  same  principle  ap- 
plies to  both.  Dl-aud  opens  all  doors,  and  if 
the  Go<'emor  has  good  reason  to  believe  that 
an  attempt  has  been  made  to  defraud  the 
people  of  their  rights  by  a  false  certificate, 
we  think  he  has  the  power  in  his  own  disfre- 
tlon  to  ascertain  the  truth,  giving  of  course 
due  notice  and  hearing  to  the  parties  inter- 
ested, and  esi)ecially  to  the  clerk  whose  cer- 
tificate Is  attacKed.  The  reasons  given  in  the 
preceding  answer  apply  here.  The  knowledge 
of  the  existence  of  this  power  in  the  Got«'- 
nor  to  reject  forged  names  and  names  falsely 
certified  may  tend  to  prevent  fraud  and  to 
protect  the  referendum  from  disrepute. 

Question  10. 
In  certain  cases  signatures  are  subscribed 
upon  petitions  on  each  and  all  of  the  lines  in 
the  two  columns  numbered  1  to  100,  but  sis- 
natures  on  two  of  the  regular  printed  liii« 
numerically  designated  are  crossed  out  with 
ink,  and  two  names  are  signed  after  the  si?- 
nature  on  line  Xo.  100  in  the  sc<.-ond  coluuin, 
without  numerical  designation.  The  city  deri; 
certifies  that  the  names  of  the  foregoing  ii«ti- 
tioners  numbered  from  1  to  100,  exeeptinir 
none,  appear  on  the  voting  list,  etc.  The 
name  of  the  verifying  petitioner  does  not  ai>- 
pear  on  any  of  the  lines  in  either  colnnin 
numbered  1  to  100,  nor  is  bis  name  one  of  the 
two  added  at  the  foot  of  the  second  colama 
without  numerical  designation,  but  the  name 
of  the  verifying  petitioner  is  written  into 
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said  petitlMi  at  the  foot  of  the  first  column 
below  Uue  No.  50,  and  has  no  numerical  des- 
ignation. Is  the  name  of  the  verifying  peti- 
tioner within  the  certificate  of  the  clerk,  and 
should  the  names  on  such  petition  be 
counted? 

A  copy  of  a  petition  of  this  class  showing 
name  of  Terifj'iuf;  petitioner,  inserted  as  set 
forth  in  this  question,  is  attached  hereto  and 
made  a  part  hereof  and  marked  "Question  10, 
Exhibit  A." 

Answer. 

[H]  We  answer  In  thB  negative.  In  order 
to  make  the  certificates  more  exact,  the  peti- 
tioners are  given  numerical  designations,  al- 
though it  Is  not  required  by  the  Constitution. 
On  this  petition  there  are  100  names  opposite 
the  figures  from  1  to  100,  Inclusive,  two  other 
names  without  numbers  are  added  to  the  sec- 
ond column,  and  one  without  number  to  the 
first,  making  103  names  In  all.  Two  are  eras- 
ed, leaving  101.  The  clerk  certifies  to  those 
names  which'  bear  designating  nnmberB  from 
1  to  100,  Inclusive,  and  be  certifies  to  only 
100  names  In  all.  The  name  of  the  petitioner 
who  attempts  to  verify  is  below  the  last  num- 
ber on  the  first  column.  It  has  no  number  of 
its  own,  and  Is  not  within  the  total  j'  We  do 
not  think  his  name  has  been  certified  by  the 
clerk  as  appearing  on  the  voting  Ust,  and 
therefore  he  is  not  competent  to  verify  the 
petition.  The  names  on  these  iwtltlons 
should  not  be  counted. 

Question  11. 

[17]  In  certain  cases,  petitioners  signed  by 
afiixlng  their  mark  accompanied  by  signature 
of  a  witness  thereto.  Shall  such  names  by 
mark  be  counted? 

Answer. 

We  answer  in  the  affirmative.  As  before 
stated,  the  signatures  must  be  original,  but 
that  may  be  by  mark,  duly  witnessed,  as 
well  as  by  handwriting.  R.  S.  c.  1,  |  6, 
par.  20. 

Question  12. 

In  case  of  petition  In  usual  form  signatures 
appear  on  printed  lines  Nos.  1  to  47  In  the 
first  column,  with  no  signature  on  line  48, 
but  with  the  signature' of  the  verifying  peti- 
tioner on  line  49,  if  the  clerk  certifies  that 
the  foregoing  petitioners  numbered  from  1  to 
48  are  on  the  voting  list,  is  the  verifying  peti- 
tioner's signature  appearing  on  line  49  within 
the  certificate  of  the  clerk,  and  should  the 
names  on  the  petition  be  counted? 

Answer. 

[I  •]  We  answer  In  the  affirmative.  Here  Is 
evidently  a  clerical  error  which  corrects  it- 
self. The  clerk  certifies  48  names,  and  only 
48  names  appear  on  the  petition.  There  Is 
no  name  on  lino  48.    The  last  signer  placed 


his  name  on  line  49  instead  of  on  line  48,  evi- 
dently by  mistake,  and  the  clerk  did  not  no- 
tice the  discrepancy.  But  his  intended  cer- 
tification of  this  name  as  <^posite  48  on  the 
petition  Is  obvious.  These  names  should  be 
counted. 

Question  13. 

In  case  a  petition  in  usual  form  contains 
signatures  upon  lines  in  the  two  columns 
numbered  from  1  to  100,  except  on  lines  25 
and  91,  which  are  left  blank,  and  the  name  of 
the  verifying  petitioner  is  added  at  the  foot 
of  the  first  column,  without  numerical  desig- 
nation, after  the  signature  on  the  printed 
line  No.  50,  and  the  clerk  in  his  certificate 
states  that  all  of  the  foregoing  petitioners 
numbered  from  1  to  100,  excepting  none,  ap- 
pear on  the  voting  Ust,  is  the  name  of  the 
verifying  petitioner  within  the  certificate  of 
the  derk,  and  should  the  names  on  such  pe- 
titions be  counted? 

A  copy  of  petition  of  this  class,  showing 
addition  of  name  of  verifying  petitioner  as 
set  forth  in  this  question  is  attached  hereto 
and  made  a  part  hereof  and  marked  "Ques- 
tion 13,  Exhibit  A," 

Answer. 

[1 8]  We  answer  in  the  negative.  No  cleri- 
cal error  seems  to  exist  here.  There  are 
names  opi)oslte  all  the  numbers  from  1  to  100, 
inclusive,  with  two  exceptions,  where  there 
are  blanks,  and  all  these  names  are  expressly 
verified.  The  name  of  the  verifying  petition- 
er is  below  the  line  which  separates  the  two 
columns  of  verified  names  from  the  appended 
certificate.  Is  separate  and  apart  from  the 
others,  and  is  not  marked  by  any  number 
whatever.  It  is  virtually  excluded  by  the 
verification.  "Bxpresslo  unlus,  exclusio  al- 
terlus."  It  Is  not  within  the  certificate,  and 
the  names  on  this  class  of  x)etitions  should 
not  be  counted. 

Question  14. 

On  petition  In  usual  form  the  name  of  the 
verifying  petitioner  is  Inserted  without  nu- 
merical designation  before  the  first  name  on 
printed  line  No.  1  of  the  first  column.  One 
hundred  other  names  appear  on  the  petition 
on  printed  lines  designated  1  to  100,  and  the 
clerk  certifies  that  the  petitioners,  numbered 
from  1  to  101,  appear  on  the  voting  list.  The 
verifying  petitioner's  name  Is  not  designated 
No.  1,  but  precedes  the  name  so  designated. 
Is  the  verifying  petitioner's  name  Included 
within  the  certificate  of  the  clerk,  and  should 
the  names  on  this  petition  be  counted? 


Answer. 
[2»]  We  answer  In  the  affirmative. 


We 


think  this  also  was  a  self-correcting  clerical 
error.  The  clerk  certified  101  names,  and 
only  101  appeared  on  the  petition.  All  the 
others  are  numbered  except  the  one  that  was 
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placed  fii-st  This  was  evidently  regarded  as 
No.  101,  but  was  not  so  marked.  No  other 
name  Is  marked  101.  That  number  must 
have  been  intended  for  this  name.  The  peti- 
tioner Is'verifled  vre  think,  although  not  by 
number,  and  the  Constitution  does  not  require 
that  it  be  by  number.  These  names  should  be 
counted. 

Question  16A. 

In  case  the  certificate  of  the  town  clerk 
specifies  the  month  and  year  upon  which  the 
certlflcate  is  made,  but  falls  to  give  the  day 
of  the  month,  is  such  certificate  suflSdent, 
and  should  the  names  on  such  petition  be 
counted? 

Answer. 

r21]  We  answer  in  the  affirmative.  The 
certificate  of  the  town  clerk  -was  filed  within 
the  required  time.  It  must  have  been  made 
prior  thereto.    Its  precise  date  is  immaterial. 

Question  15B. 
In  case  the  jurat  of  the  officer  taking 
the  oath'  of  the  verifying  i)etitioner  bears  no 
date,  or  In  case  the  month  and  year  are  speci- 
fied, but  the  day  of  the  month  is  omitted,  is 
the  jurat  sufilcient,  and  should  the  names  on 
such  petition  be  counted? 

Answer. 

[21]  We  answer  in  the  affirmative,  for  the 
same  reasons  given  in  the  preceding  answer. 
The  important  fact  Is  that  the  oath  was  tak- 
en ;  its  precise  date,  prior  to  the  time  of  fil- 
ing, is  immaterial. 

Question  16. 

In  case  a  petitioner  signs  two  different  pe- 
titions on  difTerent  dates  should  his  name  be 
counted  on  either  of  the  petitions,  and,  if  so, 
on  which? 

Answer. 

[23]  His  name  should  be  counted  on  the  one 
appearing  to  be  signed  by  him  first 

Question  17. 

In  case  a  petition  is  verified  by  the  person 
who  circulated  the  petition  and  who  is  not 
one  of  the  signers  of  the  petition  itself, 
should  the  names  on  such  petition  he 
counted? 

Answer. 

[24]  We  answer  in  the  negative.  A  person 
cannot  be  a  verifying  petitioner  who  is  not 
himself  a  signer  of  the  petition  purporting  to 

be  verified. 

Question  18. 

In  case  the  verifying  petitioner  makes  oath 
before  a  notary  public  and  such  notary  in 
making  his  jurat  affixes  his  signature  and 
described  his  office,  but  falls  to  seal  the  same 
with  his  official  seal,  Is  such  a  verification 


sufficient,  and  should  the  names  on  sudi  pe- 
tition be  counted? 

Answer. 

[2S]  We  answer  in  the  affirmative.  At 
common  law  a  notary  public  had  no  legal 
right  to  administer  oaths.  Holbrook  v.  libby, 
113  Me.  389,  94  Atl.  482,  L.  R.  A.  1916A. 
1167.  Under  R.  S.  c.  40,  |  26,  he  was  given 
authority  to  "do  all  acts  that  justices  of  the 
peace  are  or  may  be  authorized  to  da" 
While  doing  these  acts,  such  as  the  admbis- 
tering  of  oaths,  he  is  acting  as  a  justice  of  tbe 
peace,  and  tbe  affixing  of  his  official  seal  is 
unnecessary.  It  forms  no  part  of  his  official 
act.  A  seal  is  required  in  connection  with  tbe 
protest  of  commercial  paper  (R.  S.  c.  40,  > 
28),  but  not  in  the  taking  of  oaths. 

Question  19. 

Tbe  Legislature  adjourned  according  to 
the  records  on  April  7,  1917.  Should  names 
on  petitions  received  in  the  office  of  the  sec- 
retary of  state  between  midnight  July  -t. 
1917,  and  midnight  July  6,  1917,  be  counted? 

Answer. 

[26]  We  answer  In  the  affirmative.  Tbe 
words  of  the  Constitution  suspending  tbe 
effect  of  a  legislative  act  are  these:  "No  act 
*  *  *  shall  take  effect  until  90  days  aft- 
er the  recess  of  tbe  Legislature  passin;; 
it,"  etc.  The  recess  of  the  Legislature  is  de- 
fined to  be  "the  adjournment  without  date  of 
a  session  of  the  Legislature."  The  Legisla- 
ture of  1917  adjourned  April  7tli.  Therefore 
the  period  of  suspension  ends  at  the  expira- 
tion of  90  days  after  April  7th.  A  full  period 
of  90  days  is  provided  for.  If  it  was  a  pe- 
riod of  10  days  it  would  expire  on  midnigbt 
April  17th.  As  it  is  90  days.  It  expired  by 
the  same  method  of  computation  at  mid- 
night on  July  6,  1917. 
We  have  tbe  honor  to  remain. 
Very  respectfully, 

LESLIE  0.  CORNISH. 

ARNO  W.  KING. 

GEORGE  E.  BIRD. 

GEORGE  F.  HALEY. 

GEORGE  M.  HANSON. 

WARREN  O.  PHILBROOK. 

JOHN  B.  MADIGAN. 

To  the  Honorable  Carl  E.  Milllken,  Governor 
of  Maine: 

Answer  of  Associate  Justice  ALBERT  M. 
propounded  by  you  under  date  of  July  16, 
1917. 

I  concur  in  all  the  answers  except  these  two 
questions  numbered  1  and  2.  These  ques- 
tions vary  in  form  only  and  may  be  consid- 
ered together. 

The  issue  Involved  in  these  questions  is 
sufficiently  stated,  for  the  purpose  of  ra.v  an- 
swer, in  the  letter  attached  to  question  1  and 
marked  Exhibit  A. 

The  letter  is  as  follows: 
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(Seal  of  Gity  of  Lewiston) 

Arthur   B.   Landry.   City  Clerk,   Lewiston, 

Maine. 

Tel.  308-W.  July  6,  1G17. 

Petitions  for  referendum  have  been  circulated 
since  the  last  adjournment  of  Legislature  in- 
cluding those  asking  for  a  referendnto  of  the 
.^ct  to  provide  a  police  commission  for  the  city 
of  Lewiston  and  to  promote  the  efficiency  of 
the  police  department  thereof.  I  have  up  to 
this  date  signed  certificates  accompanying  sev- 
eral of  these  petitions,  the  certificates  being  to 
the  effect  that  I  am  the  clerk  ht  the  city  of 
liewiston  duly  elected  and  .qualified  and  that 
the  names  of  all  the  foregoing  petitioners  num- 
bered from to except  the  follow- 
ing      appear  on  the  voting  list  of  said 

dty  as  qualified  to  vote  for  Governor.  In  each 
case  I  have  signed  the  certificates  without  ex- 
amining the  names  of  the  petitioners  and  with- 
out ascertaining  whether  their  names  appear 
on  the  voting  list  as  specified  in  the  certificate, 
and  without  a  proper  appreciation  of  the  mean- 
ing of  the  certificate.  On  and  after  this  date 
I  shall  examine  all  petitions  carefully  and  com- 
pare the  names  of  the  petitioners  with  the  vot- 
ing list  before  signing  the  certificate. 

1  feel  it  my  duty  to  make  this  statement  to 
you,  that  you  may  act  in  the  matter  with  full 
knowledge. 

Very  respectfully,  Arthur  B.  Landry. 

The  question  Is,  Should  the  petitions  thus 
wrtlfled  be  counted? 

The  c^lnlon  of  the  Chief  Justice  answers 
this  question  in  the  affirmative.  I  regret  to 
say  that  I  cannot  concur.  Amendment  (arti- 
cle 31)  of  the  Constitution,  requires  a  peti- 
tion of  10,000  electors  before  the  Governor  is 
called  upon  to  Issue  his  proclamation  for  the 
suspension  of  the  act  sought  to  be  referred 
to  the  people.  It  then  specifies  precisely 
what  official  acts  are  necessary  to  make  a  pe- 
tition legal. 

First,  (a)  The  signatures  of  the  signers 
must  be  original ;  (b)  one  of  the  signers  must 
know  that  every  signature  is  original  and 
verify  every  one  by  his  oath.  If  he  verifies 
only  the  first  page  of  several  sheets  of  names, 
all  the  other  pages,  although  attached  to  the 
first  page,  become  no  part  of  a  constitutional 
petition.  If  he  is  not  certified  as  appearing 
on  the  voting  list,  the  verified  page  is  not  a 
legal  petition.  If  he  is  certified  as  on  the 
list,  but  is  not  a  signer,  the  petition  is  in- 
valid. 

Both  the  Opinion  of  the  Justices,  114  Me. 
•'S7,  95  Atl.  860,  and  the  present  opinion  hold 
to  this  strict  rule  as  necessary  to  insure  an 
absolute  compliance  with  constitutional  re- 
quirements, when  Invoked  to  overturn  a  sol- 
emn act  of  the  Legislature. 

Second.  The  signatures  verified  by  one  of 
the  signers  must  be  "accompanied  by  the  cer- 
tificate of  the  derk  of  the  city  or  town  or 
plantation  In  which  the  petitioners  reside 
that  their  names  appear  on  the  voting  list 
of  this  city,  town,  or  plantation  as  qualified 
to  vote  for  CSovernor. 

Prom  this  It  is  evident  that  verified  signa- 
tures, to  make  a  valid  petition,  must  be  cer- 
tified by  the  mtmldpal  clerk. 

Hence  arises  the  question,  What  is  certif- 
ication? 

What  must  the  derk  do  to  make  such  list 


a  legal  petition,  a  petition  which  should  be 
counted  by  the  (Jovernor?  In  my  opinion  a 
petition  which  is  not  certified  in  truth  Is  not 
certified  at  all  under  the  Oonstitutiop.  Cer-' 
tification  in  strict  accord  with  the  Constitu- 
tion is  as  Imperative  as  strict  observance  of 
verification.  The  acknowledgment  of  a  deed 
In  the  absence  of  the  signer  would  be  no  ac- 
knowledgment in  law.  It  would  be  false.  A 
bill  in  equity  could  be  asked  to  cancel  and 
restrain  its  record.  The  certificate  of  a  cor- 
poration, approved  by  the  Attorney  General 
but  containing  false  statements,  would  be  in- 
valid, and  could  be  enjoined  and  canceled. 
So  could  any  other  certificate  falsely  stating 
the  facts  which  the  law  required  the  certifi- 
cate to  contain.  It  must  be  a  compliance  in 
fact  as  well  as  a  compliance  in  form.  To  de- 
termine wljether  there  Is  a  compliance  in 
fact  it  becomes  necessary  to  consider  two 
questions:  First,  the  power  of  the  Governor 
to  go  behind  the  returns  to  ascertain  the 
facts;  second,  his  duty,  if  a  failure  to  com- 
ply is  disclosed. 

A  bill  in  equity  cannot  be  brought  to  re- 
strain these  falsely  certified  petitions.  It 
will  be  observed  that  the  amendment  con- 
tains no  provision  for  any  appeal  from  the 
action  of  the  officers,  charged  with  the  duty 
of  verifying  and  certifying  the  petitions 
therdn  required  and  defined. 

Accordingly,  by  necessary  implication,  the 
Governor,  either  upon  his  own  initiative  or 
upon  Information,  must  be  vested  with  power 
to  determine  whether  the  requirements  of 
the  Constitution  have  been  complied  with  in 
the  execution  of  the  petitions;  otherwise, 
however  fraudulent  In  verification  or  cer- 
tification, a  petition  regular  In  form  would 
be  final,  and  the  Constitution  evaded  and 
nullified.  Nor  can  it  be  of  any  concern  from 
what  source  information  of  defective  action 
may  come,  providing  it  bears  the  Impress  of 
truth.  When  Information  of  this  kind  comes 
to  the  Governor,  his  duty  would  seem  plain. 

It  is,  however,  conceded  in  the  opinion  that 
the  Governor  has  the  power  to  investigate 
the  validity  of  any  petition  upon  the  question 
of  forgery  or  fraud.  A  false  certificate, 
whether  intentional  or  otherwise.  Is  a  fraud. 
Therefore  the  question  is.  Is  the  certificate 
in  question  false  within  the  intent  and  mean- 
ing of  the  Constitution? 

The  following  statement,  if  true,  clearly 
discloses  a  false  certificate : 

"On  July  5,  1917,  the  papers  purporting  to 
be  the  petition  in  question  were  filed.  On  July 
6, 1917,  by  letter  dated  July  5,  1917,  and  mailed 
in  Lewiston  according  to  the  postmark  on  the 
envelope  at  12:30  p.  m.  on  July  6th,  which 
letter  was  received  in  the  office  of  secretary  of 
state  at  about  5  o'clock  on  said  July  6th,  the 
said  clerk  notified  the  said  secretary  of  state 
that  prior  to  the  date  of  such  letter  he  had  sign- 
ed various  petitions  without  examining  the 
names  on  the  petitions  and  without  ascertaining 
whether  or  not  their  names  appeared  on  the 
voting  list  as  specified  in   the  certificate." 

This  quotation  is  a  correct  statement  of  the 
contents  of  the  letter. 
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Tbe  Conatltotloa  say*! 

The  Terlfled  petitions 
■ball  be  "acoompanled 
by  tbe  certlflcate  o(  tbe 
clerk  of  the  city  •  •  • 
In  which  the  petltlonera 
realde  that  their  names 
api>ear  on  tbe  voting  list 
of  tbe  city."  This  pro- 
Tlslon  ot  the  Constitu- 
tion Is  clear  and  unam- 
biguous. 


The  letter  saya: 
"I  have  signed  the  cer- 
tlflcates  without  examin- 
ing tbe  names  ot  tbe 
petitioners  and  without 
ascertaining  whether 
their  names  appear  on 
tbe   voting   list." 

The  language  ot  tbe 
letter  Is  equally  explicit 
In  Its  disregard  ot  tbe 
provision. 

If  the  letter  Is  true,  the  clerk  completely 
ignored  the  constitutional  provisions.  He 
did  not  look  at  a  name  on  the  petition,  and 
never  saw  the  voting  list  at  all.  His  con- 
fes.sed  nonaction  was  In  defiance  and  nega- 
tion of  the  constitutional  requirements.  All 
he  did  was  to  perfunctorily  sign  the  form  of 
certlflcate  already  prepared  and  attached 
In  printed  form  to  the  petitions.  . 

In  answer  to  question  1  In  the  opinion  it 
is  said: 

"The  Governor  has  before  him  two  state- 
ments Bigned  by  tbe  city  clerk,  tbe  first  in  ex- 
act compliance  with  the  constitutional  require- 
ment and  uii'ler  the  form  of  the  official  certifi- 
cate attached  to  each  croup  of  petitions;  tbe 
second  is  in  tbe  form  ot  a  letter,  attempting  to 
qualify  or  modify  big  former  certificate.  The 
certificates  on  the  petition  were  not  cliiiiiged 
by  amendment  or  cancellation,  but  remain  as 
originally  written  upon  the  petition." 

The  opinion  then  goes  on : 

"Under  these  circumstances  we  do  not  think 
this  indefinite  statement  should  be  held  to  nul- 
lify and  render  invalid  tbe  unamended  and  un- 
canceled certificate  in  constitutional  form.  The 
prima  facie  evidence  is  not  overborne.  We 
do  not  mean  that  the  clerk's  certificate  could 
not  be  amended  within  tbe  prescribed  time  to 
accord  with  the  facts.  But  such  amen/lment 
should  be  made  in  the  proper  manner  upon  the 
petitions  themselves,  and  not  by  merely  writing 
a  letter  to  the  secretary  of  state." 

I  concede  the  correctness  of  this  statement 
as  far  as  It  goes,  hut  It  does  dot  go  far 
enough.  ■  The  letter  Itself  does  not  and  should 
not  control  the  certlflcate.  It  Is  not  even 
evidence  of  the  facts  which  It  purports  to  re- 
hear.se.  It  is  not  an  amendment  of  the  cer- 
tlflcate. It  does  not  purport  to  he.  It  Is  the 
process  by  which  the  matter  Is  presented  to 
the  Governor.  True,  an  officer's  return  on  a 
writ  is  taken  as  proof  of  the  fact  therein 
stated  but  It  Is  open  to  attack  by  any  person 
who  may  be  Injured  by  a  false  statement. 
Tlie  return  Is  not  flnal  against  the  Interests 
of  an  aggrieved  party.  It  can  be  opened  be- 
fore the  proper  tribunal.  In  the  same  way 
the  falsity  of  these  petitions  may  be  tested 
by  the  Governor.  My  contention  Is  that  there 
is  no  legal  process,  like  a  bill  in  equity,  by 
which  a  charge  of  a  false  verification  or  a 
false  certificate  can  be  brought  before  the 
Governor.  He  must  act  upon  information 
presented  from  any  source  which  he  may 
deem  worthy  of  consideration. 

This  letter  from  the  clerk  himself,  stating 
explicitly  his  failure  to  comply  with  the  Con- 
stitution, is  therefore  the  most  reliable  source 
of  Information  concerning  the  defects  of  his 
certification  that  can  possibly  be  presented. 
As  before  suggested,  it  does  not  in  Itself  con- 


tradict or  amend  the  certlflcate  of  the  dak. 
It  simply  gives  the  information  upon  whtcb 
the  Governor  may  act  It  Is  the  process,  so 
to  speak,  by  which  the  matter  is  brought  be- 
fore the  Governor.  It  opens  the  case  for 
hearing  and  proof  before  the  only  tribunal 
that  has  any  power  of  review  in  the  prem- 
ises, to  determine  the  truth  or  falsity  of  the 
material  allegation  contained  In  this  letter. 

If  the  people  of  the  state  as  well  as  the  pe- 
titioners for  tfie  referendum  are  to  have  thetr 
Interests  determined  In  accordance  with  tbe 
plain  requirements  of  the  Constitution,  the 
action  of  the  Governor  by  ordering  a  hear- 
ing and  giving  notice  to  all  parties  Interested 
would  seem  the  only  method  by  which  these 
Important  rights  may  be  determined. 

Important  questions  of  fact  are  certainly 
presented  by  the  contents  of  this  letter.  Is 
the  certificate  a  matter  of  form  only  or  is 
it  a  matter  of  substance?  If  the  former,  and 
all  inquiry  ends  with  formality,  then  the  cer 
tiflcnte  Is  prima  facie  evidence  of  the  facts 
which  It  purports  to  state,  although  not  one 
of  them  may  be  true.  If  the  latter,  and 
substance  Instead  of  form  is  to  control,  tbe 
certificate  Is  untrue  and  a  nullity,  and  sliould 
be  so  declared. 

For  the  purpose  of  emphasizing  the  strict 
requirement  of  the  Constitution  In  regard  to 
the  clerk's  duty,  I  wish  to  call  attentlou  to 
its  wording.  The  petition  shall  be  "accom- 
panied by  the  certificate  of  the  clerk  •  *  • 
that  their  names  appear  on  the  voting  list 
•  •  •>>  Webster  defines  "appear":  To 
come  or  be  in  sight;  to  be  In  view;  to  be 
visible. 

In  the  opinion  it  is  said : 

"This  letter  does  not  state  whether  the  names 
appear  on  the  voting  list  or  not." 

It  does,  however,  state  tliat  he  does  not 
know  that  they  there  appear.  If  tlils  Is  true. 
It  defeats  the  petition,  for  It  Is  the  command 
of  the  Oonstitution  that  he  positively  certify 
that  the  petitioners'  names  do  appear  on  the 
voting  list  An  omission  to  state  that  the.v 
do  not  appear  Is  far  short  of  a  statement 
that  they  do  appear.  Positive  action  is  re- 
quired of  the  clerk  to  give  his  certificate  life. 
But  tbe  clerk  explicitly  says  that  neither 
names  nor  voting  list  appeared  unto  bim. 

Finally,  I  submit  that  the  language  of  the 
Constitution  must  be  construed  In  a  reason- 
able way.  But  It  would  be  trifling  with  the 
purpose  and  intent  of  this  fundamental  Itv 
to  say  that  It  authorizes  the  clerk  of  the  dtr 
of  Lewiston  to  certify,  without  comparison, 
ttiint  the  names  of  the  thousands  of  men  In 
that  city  "appear  on  the  voting  list" 

It  accordingly  follows  that  even  if  he  had 
examined  the  names  on  the  petitions  and  un- 
dertook to  say  that  those  names  appeared  on 
the  voting  list,  it  would  present  an  absard- 
Ity  unworthy  of  consideration.  But  be  did 
neither. 

My  conclusion  therefore  1b  that  tbe  Gor- 
emor,  before  he  counts  the  petitions  Involved 
in  question  1  and  question  2,  should  order  t 
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bearing,  giving  notice  to  all  interested  par- 
ties, and  determine  whether  the  statements 
in  the  clerk's  letter  are  true  or  false.  If  the 
proof  shows  that  they  are  true,  then  in  my 
opinion  the  papers  filed  with  the  secretary 
of  state,  involved  in  this  question,  purport- 
ing to  be  petitions,  are  not  petitions  at  all, 
and  should  not  be  counted. 

A.  M.  SPBAR. 


CILLEY   V.    HERBICK. 

(Supreme  Judicial  Court  of  Maine.     May  31, 
1918.) 

1.  MOKTGAGES     «=5»302— PAYMENT     AITKE     DB- 

FAi'LT— Amount. 
Where  mortgage  called  for  payment  of  $500, 
which  was  in  default,  the  mortgagor's  grantor, 
who  had  reBerved  timber,  to  which  mortgagee 
consented  only  on  condition  that  such  sum  be 
paid,  could  not  make  her  reservation  effectual 
by  tendering  $500,  but  must  redeem  and  pay 
the  full  sum  due  on  the  mortgage. 

2.  MoBTOAOES  <S=>594(1)— RiOHT  to  Bedeem. 

Where  mortgagor,  his  grantor,  and  the 
mortgagee  agreed  to  reservation  of  timber  by 
grantor,  subject  to  the  mortgage,  the  grantor 
could  redeem,  on  the  mortgagor's  default,  being 
in  fact  a  surety  real,  and  interested  in  the 
land. 

3.  Vendor  and  Pcrchaseb  «=3l99  —  Insub- 

ANCE— APPMCATION    OF    PROCEEDS. 

Where  mortgagor,  his  grantor,  and  the 
niortgasee  asrped  to  reservation  of  timber  by 
prantor.  subject  to  the  mortgage,  and  the  raort- 
sagor  insured  the  buildings  for  the  benefit  of 
himself  and  the  mortgagee,  and  there  was  a 
loss,  it  was  proper,  as  between  mortgagor  and 
mortgagee  and  the  grantor,  to  use  the  money 
in  restoring  the  buildings,  and  the  grantor  was 
entitled  to  have  the  proceeds  not  used  in  re- 
storing buildings  applied  to  the  mortgagor's 
notes  and  interest  due,  and  not  to  another  in- 
dependent debt  to  the  mortgagee. 

RejKjrt  from  Supreme  Judicial  Court,  Som- 
erset County,  at  Law. 

Bill  by  Florence  I.  Cilley  against  Samuel 
W.  Herrick.  On  report.  Bill  sustained,  and 
cause  remanded. 

Argued  before  CORNISH,  C.  J.,  and 
SPEAR,  BIRD,  and  HANSON,  JJ. 

Merrill  &  Merrill,  of  Skowhegan,  for  plain- 
tiff. L.  B.  Waldron,  of  Dexter,  for  defend- 
ant. 

BIRD,  J.  On  report.  A  bill  In  equity  for 
an  accounting  and  redemption  of  a  mort- 
gage. 

On  the  28th  day  of  June,  1913,  the  hus- 
band of  the  complainant  conveyed  to  her  by 
warranty  deed  of  that  date  sundry  lots  of 
land  in  Harmony,  and  on  the  same  day  she 
conveyed  the  same  premises  in  mortgage  to 
the  defendant  to  secure  the  payment  of  the 
sum  of  |1,200,  in  12  equal  annual  payments. 
Subsequently  the  complainant  desired  to  con- 
vey the  premises  to  one  Willie  A.  Peterson, 
with  a  reservation  of  certain  standing  trees, 
and  to  have  defendant  discharge  bis  mort- 


gage given  by  her  and  take  a  new  mortgage 
from  Peterson  in  like  amount  At  a  confer- 
ence of  the  three  parties,  defendant  object- 
ed to  the  reservation  unless  the  right  to  cut 
and  remove  the  trees  was  made  conditional 
upon  a  substantial  payment  upon  tlie  mort- 
gage debt.  To  this  the  other  parties  acced- 
ed. The  complainant  thereupon  conveyed  the 
premises  to  Peterson  by  a  warranty  deed 
dated  October  13,  1913,  containing  the  fol- 
lowing reservation: 

"All  spruce,  fir,  pine,  h?mlock,  poplar  and 
basswood,  to  be  reserved  by  said  Florence  I. 
Cilley,  same  to  be  cut  and  hauled  within  eight- 
een months  from  the  time  that  said  WiUio  A. 
Peterson  shall  pay  or  cause  to  be  paid  to  S. 
W.  Herrick,  owner  of  a  mortgage  of  the  above 
described  property,  five  hundred  dollars." 

The  defendant  discharged  the  mortgage 
given  by  complainant  and  by  mortgage  deed 
of  the  same  date  Peterson  conveyed  the  prem- 
ises to  defendant  as  security  for  the  pay- 
ment of  $1,200  as  follows:  $100  on  each  IStli 
day  of  October,  following  the  date,  with  in- 
terest payable  annually  until  fully  paid  and 
covenanted  to  keep  the  buildings  on  the 
promises  Insured  against  fire  In  a  sum  not 
less  than  ?800  for  the  benefit  of  the  mort- 
gagee. 

Willie  A.  Peterson  on  the  same  13th  day 
of  October  conveyed  the  same  premises,  sub- 
ject to  the  prior  mortgage,  to  one  Victor  J. 
Peterson  to  secure  the  payment  of  the  sum 
of  $.'!00,  payable  with  Interest  in  six  equal  an- 
nual installments.  Tlils  mortgage  was  as- 
signed by  Victor  J.  Peterson  to  defendant  on 
the  21th  day  of  April,  1914,  by  deed  recorded 
on  the  19th  of  September,  1916. 

I'rlor  to  the  1st  of  July,  1915,  the  build- 
ings on  the  premises  were  destroyed  by  fire, 
and  on  that  day  defendant  received  from  the 
Insurance  company  with  which  the  mortgag- 
or, WlUle  A.  Peterson,  had  effected  Insurance 
as  covenanted  in  his  mortgage  to  the  defend- 
ant, the  sum  of  $500  in  payment  of  the  loss. 
Of  this  sum  $98.09  was  expended  for  lumber 
used  by  mortgagor  in  erecting  a  small  build- 
ing on  the  mortgaged  premises,  and  not  In 
payment  of  the  debt  secured,  and  the  balance 
was,  with  the  consent,  apparently,  of  the 
mortgagor,  applied  to  indebtedness  of  his  to 
the  defendant  other  than  that  secured  by 
either  mortgage. 

On  the  15th  day  of  July,  1915,  the  defend- 
ant took  possession  of  the  mortgaged  prem- 
ises. 

Upon  the  notes  secured  by  the  two  mort- 
gages held  by  defendant  no  payment  of  prin- 
cipal or  Interest  has  ever  been  made,  unless 
the  snm  of  $500  received  from  the  insurer 
is  to  be  so  regarded.  On  or  about  the  4th 
day  of  February,  1916,  the  defendant  com- 
menced foreclosure  by  pnbllcation  of  the 
mortgage  given  him  by  Willie  A.  Peterson, 
on  the  2oth  day  of  July,  1916,  the  complain- 
ant demanded  of  defendant  an  accounting 
under  this,  the  earlier,  mortgage,  and  later 
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defendant  rendered  an  account  agreed  to  be 
seasonable. 

[1]  The  mortgagor  has  failed  to  pay  $500 
upon  the  mortgage  Indebtedness  as  provided 
In  the  reservation  In  complainant's  deed,  un- 
less the  sum  realized  from  the  Insurer  Is  such 
payment.  As  we  construe  the  provision,  in 
view  of  the  circumstances,  payment  made  as 
stipulated  In  the  mortgage  was  Intended, 
that  Is  to  say,  $500  of  the  principal  sum  se- 
cured, unless  the  mortgagee  waived  such 
payment,  of  which  there  Is  no  evidence.  The 
sum  obtained  from  the  Insurer  was  not,  as 
we  have  already  seen,  applied  In  payment 
of  the  mortgrage  debt.  As  the  condition  of 
the  mortgage  hag  been  broken.  It  is  too  late 
for  complainant  to  provide  the  sum  of  |500, 
jand  thus  make  her  reservation  effectual,  and 
her  only  remedy,  If  any,  must  be  sought 
through  redemption,  and  the  payment  of  the 
full  sum  due  upon  the  mortgage.  BaUey  v. 
Myrlck,  30  Me.  50,  52;  McPherson  v.  Hay- 
ward,  81  Me.  329,  337,  17  Atl.  164;  Eugley  v. 
Sproul,  115  Me.  463,  466,  99  AU.  443.  See, 
also.  Smith  v.  Kelley,  27  Me.  237,  241,  36 
Am.  Dec.  595. 

[2]  Has  the  complainant  the  right  to  re- 
deem? In  general  any  party  In  interest  may 
redeem.  Ordinarily  any  one  who  has  an  in- 
terest, legal  or  equitable,  in  the  land  and 
would  be  a  loser  by  foreclosure  is  entitled  to 
redeem.  iMsbee  v.  Frlsbee,  86  Me.  444,  447, 
29  Atl.  1115 ;  Grant  v.  Duane,  9  Johns.  (N.  Y.) 
591;  Lomax  v.  Bird,  1  Vem.  182;  Piatt  v. 
Squire,  12  Mete.  (Mass.)  494,  501.  See,  also. 
True  v.  Haley,  24  Me.  297.  298.  His  Interest 
must  be  derived  directly  or  indirectly  from  or 
through  the  right  of  the  mortgagor,  so  that 
he  Is  In  privity  of  title  with  the  mortgagor 
and  an  owner  of  part  of  his  original  equity 
or  of  some  interest  in  it.  If  be  is  affected 
by  the  mortgage,  he  may  redeem-;  if  be  is 
not  affected 'by  it,  there  is  no  occasion  for 
his  redeeming,  and  he  is  not  allowed  to  do 
so.  Moore  v.  Beasom,  44  N.  H.  215 ;  12  Jones, 
Mort  I  1055.  Moreover,  where  certain  spe- 
cific property  is  made  liable  for  the  iMtyment 
of  a  debt  of  another,  and  its  owner,  although 
not  personally  liable,  must  respond  or  lose 
it,  the  latter  becomes  a  surety  real  for  the 
payment  of  the  debt  Rowan  v.  Sharp's,  etc., 
Co.,  33  Conn.  1,  18;  Metz  v.  Todd,  36  Mich. 
472;  Mitchell  v.  Roberts  (C.  C.)  17  Fed.  776, 
781.  In  the  present  case  it  was  the  agree- 
ment of  the  mortgagor,  the  mortgagee,  and 
complainant  that  the  standing  timber  re- 
served by  her'should  be  subject  to  the  mort- 
gage. We  think  there  can  be  no  doubt  of 
her  right  to  redeem. 

[31  Tbe  complainant  claims  that  if  she 
redeems,  she  is  entitled  to  the  benefit  of  the 
sum  received  from  the  Insurers.  Tlie  insur- 
ance  effected   as   betwqen   mortgagor  and 


mortgagee  was  for  the  indemnity  of  both. 
To  the  mortgagee  it  was  for  the  protection 
of  the  security,  not  for  the  payment  of  the 
debt.    It  was  collateral  to  tbe  debt.    After 
the  loss,  the  money  received  from  the  insur- 
ance took  the  place  of  the  property  destroy- 
ed, and  was  still  collateral  until  applied  in 
payment  by  mutual  consent,  or  by  some  exer- 
cise by  the  mortgagee  of  the  right  to  demand 
payment  of  the  debt,  and,  upon  default  of 
payment  to  convert  the  securities.     Gordun 
V.  Ware  Savings  Bank,  115  Mass.  588,  581. 
See  Connecticut,  etc.,  Co.  v.  Scammon,  117 
U.  S.  634,  6  Sup.  Gt  889,  29  L.  Ed.  1007,  and 
note,  9  Ann.  Gas.  67.    The  sum  of  $98.09  ap- 
plied toward  the  restoration  of  the  buildings 
was  a  proper  application  of  the  fund,  not 
only  between  mortgagor  and  mortgagee,  but 
also  as  between  complainant  and  tbe  mort- 
gagee.   It  was  not,  however,  a  payment  upon 
the  mortgage  debt    As  to  tbe  balance,  $M1.- 
91,  the  application  to  other  Indebtedness  a> 
made  was  within  the  rights  of  mortgagor 
and  mortgagee,  if  no  other  rights  intervened. 
As   between   mortgagor   and   mortgagee,   ou 
the  one  hand  and  the  complainant  on  tbe 
other,  the  latter's  right  was  to  have  it  applied 
either  to  the  restoration  of  the  buildings  or 
to  be  applied  to,  or  held  for,  application  Id 
the  reduction  pro  tanto  of  the  indebtedness. 
See  Gordon  v.  Ware  Savings  Bank,  uM  su- 
pra ;  Larrabee  v.  Lumbert,  32  Me.  97 ;  Hitch- 
cock V.  Fortier,  65  111.  239,  244.    At..tbe  datt> 
of  complainant's  bill,  the  notes  and  interei^t 
due  and  unpaid   considerably  exceeded  tbe 
balance   of   the  moneys   received   from   the 
Insurer  remaining  after  the  expenditure  in 
restoring  the  security.     Sudi  balance  upon 
accounting  should  be  applied  in  payment  of 
the  defendant's  impaid  interest  and  overdue 
notes.    2  Jones,  Mort  f  1077.    See,  also.  1 
Jones,  Mort  ff  409,  410.     To  do  otlierwise 
under  the  circumstances  of  the  case  would 
be  Inequitable.    See  Larrabee  t.  Lambert  S2 
Me.  07;    Concord  Union  Mut.  Fire  Ins.  Co. 
V.   Woodbury,  46   Me.   447,  454.     See,  also. 
Allen  V.  Alden,  109  Me.  516,  519,  85  Ati.  S. 
In  his  account,  however,  defendant  has  seen 
fit  to  treat  all  the  notes  secured  by  the  mon- 
gage  as  due  and  payable.    We  are  of  oplniuu 
that  the  complainant  may  also  so  regard 
them. 

There  is,  we. think,  no  occasion  to  direct 
an  assignment  Of  the  mortgage  to  complain- 
ant, upon  her  payment  of  the  mortgage  dtbt 
uiion  an  accounting,  nor  to  determine  the 
rights  between  the  complainant  and  tiie  de- 
fendant, as  Junior  mortgagee  by  assignment, 
or  tbe  rights  of  the  latter  and  the  mortgagor. 

Bill  sustained,  and  cause  remanded  to  sit- 
ting Justice  for  further  proceedings  In  ac- 
cordance with  this  opinion  and  the  stipula- 
tion of  the  parties. 
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WHITAKBR  T.  GRBENB.    (No.  6165.) 

(Supreme  Coart  of  Rhode  Island.    June  6, 
1918.) 

Frauds,  Statcte  of  <g=>3.S(3)  — Peomisk  to 
Pat  Debt  of  Anotheb — Cowsideratiok. 
Promise  of  defendant,  in  consideration  of 
plaintiff  surrendering  his  claim  against  a  cor- 
poration, on  payment  of  half  of  it,  and  not 
bringing  bankruptcy  proceedings  agamst  it,  to 
pay  the  balance,  is  not  a  promise  to  pay  the 
debt  of  another,  within  the  statute  of  frauds; 
detriment  to  holder  of  claim  being  considera- 
tion for  new  promise  of  the  other,  though  having 
no  legal  interest  in  the  corporation,  to  pay  the 
balance. 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  John  W.  Swee- 
ney, Judge. 

Action  by  Nelson  B.  Whitaker  against  Olive 

B.  P,  Greene,  executrix.  Verdict  for  plain- 
tiff, and  defendant  brings  exceptions.  Excep- 
tions overruled,  and  case  remitted,  with  di- 
rection. 

Stephen  D.  Paddock,  of  Providence,  for 
]>lalntlff.  Charles  C.  Remington,  of  Provi- 
dence, for  defendant 

PER  CURIAM.  This  is  an  action  in  as- 
sumpsit to  recover  damages  for  the  breach  of 
an  oral  promise  claimed  to  have  been  made  in 
December,  1909,  by  William  C.  Greene.  Mr. 
Oreene  died  February  3,  1914,  and  the  de- 
fendant is  the  executrix  of  his  estate.  The 
claim  was  presented  to  the  executrix,  who 
refused  to  imy  it,  and  this  suit  was  then  be- 
gun. 

From  the  testimony  it  appears  that  the 
plalntlfl"  and  the  late  William  C.  Greene  had 
been  close  friends  for  a  number  of  years 
prior  to  the  latter's  decease.  In  1899  Mr. 
Greene,  who  was  the  sole  owner  of  the  stock 
of  William  C.  Greene  &  Co.,  a  corporation, 
secured  a  loan  of  $1,000  from  the  plaintiff, 
for  which  he  gave  the  note  of  the  company. 
Various  payments  were  made  upon  this  note 
from  time  to  time,  and  the  note  finally  be- 
came so  covered  with  Indorsements  of  inter- 
est and  principal  that  on  February  1, 1909,  it 
was  agreed  that  a  new  note  for  the  balance 
then  due,  namely,  |6(X),  should  be  given  to  the 
plaintiff.  Plaintiff  also  sold  Mr.  Greene  cer- 
tain diamonds,  and  received  therefor  the  un- 
secured notes  of  the  company.  Two  of  the 
notes  in  question  were  signed,  "William  C. 
Greene  Comi>any,  WiUlam  C.  Greene,  Treas- 
urer," and  the  third  was  signed,  "William 

C.  Greene  Company,  John  A.  Straight,  Treas- 
urer." The  total  amount  of  the  three  notes 
was  11,065.  In  1909  the  corporation  became 
financially  involved,  and  in  April  of  that  year 
certain  creditors  brought  an  action  In  the  su- 
perior court  for  the  appointment  of  a  receiv- 
er. John  A.  Straight,  who  was  treasurer  of 
the  Greene  Company  at  the  time,  was  ap- 
pointed receiver  by  the  court  with  authority 
to  carry  on  the  business.    The  plaintiff  pre- 


sented Ills  claim  on  the  above-mentioned  notes 
to  the  receiver,  who  offered  liim  in  settlement 
thereof  50  cents  on  the  dollar.  The  plaintiff, 
who  was  one  of  the  larger  creditors,  at  first 
refused  this  offer,  and  was  preparing  to  Insti- 
tute bankruptcy  proceedings  against  the  cor- 
poration. Before  doing  so,  however,  the 
plaintiff  testifies  that  he  reported  the  re- 
oelver's  offer  to  Mr.  Greene,  who  urged  him 
not  to  force  the  corporation  into  bankruptcy, 
and  promised  the  plaintiff  that,  if  he  would 
accept  the  50  per  cent,  offer  of  the  receiver, 
settle  his  claim  against  the  corporation  upon 
that  basis,  and  refrain  from  taking  bank- 
ruptcy proceedings,  he  (Greene)  individually 
would  pay  the  plaintiff  the  other  half  of  his 
claim,  to  wit,  $579.15.  Plaintiff  testifies  that 
he  agreed  to  this  proposition;  that  he  went 
to  the  receiver  and  settled  his  claim  out  of 
court  for  50  cents  on  the  dollar,  and  transfer- 
red the  corporation  notes  which  he  held  to 
the  receiver,  indorsing  the  same  without  re- 
course. The  corporation  continued  to  carry 
on  business,  and  the  plaintiff  received  his  50 
per  cent,  from  the  receiver,  and  did  not  bring 
any  bankruptcy  petition.  He  further  testi- 
fies that  later  when  he  saw  Mr.  Greene  the 
latter  repudiated  his  part  of  the  agreement 
and  refused  to  make  the  payment  as  agreed. 
The  plaintiff  has  now  brought  this  suit  for 
the  balance  of  the  amount  due  on  the  notes, 
which  be  claims  that  Mr.  Greene  promised  to 
pay  to  him.  At  the  conclusion  of  the  testimo- 
ny the  defendant  moved  the  court  to  direct  a 
verdict  in  her  favor,  which  motion  was  de- 
nied. The  Jury  found  a  verdict  for  the  plain- 
tiff for  the  full  amount  claimed  with  Interest, 
a  total  of  $854.25.  The  defendant  coines  to 
this  court  by  her  bill  of  exceptions,  and  the 
only  exception  before  us  is  to  the  refusal  of 
the  trial  court  to  direct  a  verdict  for  the  de- 
fendant. 

The  defendant  claims  that  the  promise  of 
William  C.  Greene  was  an  oral  promise  to 
pay  the  debt  of  another,  and  the  plaintiff  Is 
barred  from  recovering  thereon  by  the  statute 
of  frauds.  If  the  testimony  of  the  plaintiff, 
Is  true,  and  this  was  a  question  for  the  jury, 
this  is  not  a  case  of  a  promise  to  pay  the  debt 
of  another,  but  is  a  promise  on  the  part  of 
the  deceased  to  pay  to  the  plaintiff  a  certain 
specified  sum  In  consideration  of  the  surren- 
der by  the  plaintiff  to  the  corporation  of  the 
balance  of  his  claim  against  the  corporation, 
and  the  evidence  thereof  In  the  form  of  notes. 
It  does  not  appear  exactly  when  Mr.  Greene 
ceased  to  hold  an  Interest  in  the  corporation, 
and  there  is  some  evidence  to  the  effect  that 
he  still  had  a  legal  interest  In  the  corpora- 
tion at  the  time  when  this  prcanlse  is  alleged 
to  have  been  made.  If  such  was  the  fact,  and 
the  plaintiff  in  consideration  of  his  promise 
refrained  from  bringing  bankruptcy  proceed- 
ings, this  is  a  sufficient  consideration  for 
the  new  agreement;   but  if  we  assume  that 
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Mr.  Oreene  did  not  bare  any  legal  interest 
In  the  corporation  at  the  time  this  promise 
was  made,  tf  the  plaintiff,  acting  in  reliance 
upon  this  promise  of  Mr.  Greene,  surrendered 
the  balance  of  his  claim  and  the  notes  to 
the  corporation,  this  would  be  a  detriment  to 
the  plaintiff,  and  consequently,  a  legal  consid- 
eration for  the  promise  of  Mr.  Greene,  even 
although'  the  latter  derived  no  beneQt  from 
the  performance  of  the  promise.  The  ques- 
tion at  issue  was  left  to  the  Jury  under  prop- 
er Instructions  by  the  trial  court,  and  we  find 
no  rerersible  error  In  the  record. 

The  exception  of  the  defendant  Is  overrul- 
ed, and  the  case  is  remitted  to  the  superior 
court,  with  dlrectloli  to  enter  judgment  upon 
the  verdict. 


SANDERSON  FERTILIZER  &  CHEMICAL 
CO.  V.  TATLAS.     (No.  5153.) 

(Supreme  Court  of  Rhode  Island.    June  3, 1918.) 

1.  Pabtnebsiiif  ®=>54— Relation— Pboof. 

Where  one  setting  up  partnership  as  a  de- 
fense offered  nothing  more  than  bis  bare  state- 
ment to  prove  the  partnership,  without  stating 
the  facts,  the  court  was  warranted  in  directing 
a  verdict  for  plaintiff,  because  the  facts  essen- 
tial to  prove  the  partQership  must  have  been 
known  to  defendant. 

2.  Pabtiks  4=964(2)— Nonjoinder  of  Pabties 
Defendant— Plea  in  Abatement. 

Nonjoinder  of  a  partner  as  a  codefendant 
must  be  pleaded  in  abatement,  or  it  is  waived. 

3.  Payment  «=>18— Retention  of  Note  or 
Thibd  Pebson. 

Retention  of  a  note  of  a  third  person  did 
not  release  the  debtor,  where  creditor  refused 
to  accept  the  third  person  as  debtor. 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  John  W.  Swee- 
ney, Judge. 

Assumpsit  by  the  Sanderson  Fertilizer  & 
Chemical  Company  against  John  Tatlas.  Ver- 
dict was  directed  for  plaintiff,  and  defend- 
ant brings  exceptions.  Exceptions  overruled, 
and  case  remitted  with  directions. 

O'Sbaunessy,  Gainer  &  Carr,  of  Provi- 
dence, for  plaintiff.  Pettlne  &  De  Pasquale, 
of  Providence,  for  defendant. 

PER  CURIAM.  This  is  an  action  of  as- 
sumpsit for  goods  sold  and  delivered.  The 
defendant  filed  a  plea  of  the  general  issue. 
The  case  was  tried  by  a  Jury,  and  at  the 
conclusion  of  the  testimony  the  court,  on 
motion  of  plaintiff,  directed  a  verdict  for 
the  plaintiff  for  $558.10,  and  denied  the  mo- 
tion of  the  defendant  to  direct  a  verdict  In 
his  favor.  To  each  of  these  nilings  the  de- 
fendant took  exception,  and  the  case  is  now 
before  this  court  on  the  defendant's  bill  of 
exception.s. 

The  plaintiff  Is  a  company  engaged  in  the 
sale  of  fertilizer,  with  Its  place  of  busi- 
ness at  New  Haven,  Conn.,  and  the  defend- 
ant, at  the  tline  of  the  transaction  Involved 
In  this  suit,  was  engaged  In  farming  in  Re- 


hoboth  and  Bridgewater  In  Massachusetts. 
On  the  26th  day  of  March,  1»15,  Herbert  X. 
Walker,  a  local  salesman  for  the  plaintiff, 
stopped  at  the  farm  of  the  defendant,  Tat- 
las, in  Reboboth  and  sold  the  defendant  a 
consignment  of  fertilizer.  The  order  was 
entered  In  the  name  of  John  Tatlas  and 
Joseph  Lapos  as  the  defendant,  Tatlas. 
told  Walker  that  Lupos  had  an  Interest 
with  him,  or  was  attout  to  take  an  Interest 
with  him.  in  the  operation  of  the  farm  in 
Bridgewater.  Tatlas  was  known  both  to 
the  salesman  Walker  and  the  plaintiff  com- 
pany, as  they  had  sold  him  bills  of  good.s  In 
previous  years  and  had  been  paid  for  them. 
The  credit  for  the  consignment  of  goods  sold 
on  the  26th  day  of  March,  1915,  was  ex- 
tended to  Tatlas  by  reason  of  the  salesman's 
and  the  company's  prior  dealings  with  and 
knowledge  of  him.  The  goods  were  charged 
to  both  Tatlas  and  Lupos,  by  request  of 
Tatlas,  regardless  of  the  arrangements  or 
business  relations  between  the  latter  twa 
Lupos  was  unknown  to  Walker,  and  had 
never  had  any  dealings  with  the  company, 
and  the  charge  was  made  as  Indicated,  with 
the  intention  on  the  part  of  the  plaintiff  to 
hold  this  additional  security  for  its  claim 
against  Tatlas,  to  whcnn  the  credit  was  ex- 
tended. On  the  12th  day  of  April,  1915,  the 
consignment  of  fertilizer  was  shipped  to 
the  defendant,  Tatlas,  at  Bridgewater,  and  j 
no  question  Is  raised  in  regard  to  the  qual- 
ity or  price  of  the  goods.  On  the  4th  day  of 
September,  1915,  the  defendant,  Tatlas,  and 
Lupos  Mitered  Into  an  agreement  by  which 
Tatlas  released  all  of  his  interest  in  the  , 
lease  of  the  farm,  upon  which  they  had 
been  operating  during  that  season,  and  in 
which  agreement  Lupos  assumed  some  of  the 
debts  incurred  in  the  farming  venture,  In- 
cluding the  debt  owing  to  the  plaintiff,  but 
the  existence  of  this  agreement  never  onme 
to  the  knowledge  of  plaintiff  until  the  trial 
of  the  case. 

On  the  7th  day  of  February,  1916,  the 
plaintiff  received  a  letter  from  Lupos.  in 
which  he  asked  the  plaintiff  to  send  to  him  a 
note  for  the  amount  due  on  tliia  bill  of 
March  26,  1915,  which  was  due  by  its  terms 
December  1,  1915.  The  plaintiff  rfiillwl  to 
this  letter  on  February  9,  1910,  and  Inclosed 
a  joint  and  several  note  dated  December  1, 
1915,  which  it  sent  to  Lupos  with  a  letter, 
in  which  the  plaintiff  stated  that  it  could  not 
accept  the  note  signed  by  Lupos  alone,  but 
that  Tatlas  must  also  sign  It.  On  the  same 
day,  February  9,  1916,  the  plaintiff  compa- 
ny sent  a  letter  to  the  defendant,  Tatlas, 
at  Bridgewater,  Mass.,  In  which  it  stated 
that  it  had  received  a  letter  from  Mr.  Lu- 
pos, asking  for  a  note,  but  that  the  com- 
pany could  not  accept  the  note  without  the 
name  also  of  Mr.  Tatlas  thereon.  Ilie  note 
was  signed  by  Lupos  and  sent  back  to  the 
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company,  who  In  turn  returned  It  to  Mr. 
Lupos  because  it  did  not  also  have  the  sig- 
nature of  the  defendant,  Tatlas,  and  Lupos 
again  sent  It  to  the  company  without  Tat- 
las' signature  who  again  sent  it  back  to 
Lupos  for  the  signature  of  Tatlas.  The 
company  received  no  reply  from  the  letter 
to  Tatlas  and,  although  an  att«npt  was 
made  to  locate  him  he  could  not  be  found. 
Subsequently  the  plaintiff  again  received  the 
note  from  Lupos  without  Tatlas'  signature, 
and  this  time  retained  it  The  note  fell  due 
Jone  1,  1916,  and  was  placed  In  the  bank 
for  collection  by  plaintiff,  but  it  was  not  paid, 
and  no  payment  has  ever  been  made  upon 
it  or  upon  the  original  debt  On  the  5th 
day  of  August,  1916,  this  suit  was  begun  by 
the  plaintlfT  company  against  the  defend- 
ant. 

[1,  2]  The  defendant  claims  that  the  sale 
was  made  to  Tatlas  and  Lupos  as  copart- 
ners, and,  as  the  debt  is  a  partnership  debt, 
this  action  cannot  be  maintained  against 
Tatlas  alone;  also  that  the  plaintiff  by  tak- 
ing the  note  of  Lupos  for  this  debt  released 
and  discharged  Tatlaa  The  evidence  re- 
lied upon  by  the  defendant  to  establish  the 
fact  of  partnership  was  the  simple  state- 
ment made  by  Tatlas  to  that  effect.  Lupos 
did  not  appear  as  a  witness,  and  no  evi- 
dence was  presented  in  regard  to  the  agree- 
ment or  the  course  of  business  of  the  par- 
ties In  the  management  of  the  farm.  It 
does  appear  that  the  farming  operations 
were  carried  on  for  a  time  by  the  two  men 
with  a  common  interest  therein,  but  the 
time  when  they  began  their  operations  is 
not  established  with  any  certainty,-  and  there 
is  no  evidence  other  than  the  statement  of 
Tatlas  to  prove  the  existence  of  a  partner- 
ship. As  the  defendant  seeks  to  take  ad- 
vantage of  the  alleged  partnership,  and  as 
the  facts  essential  to  prove  such  partner- 
ship must  have  been  known  to  the  defend- 
ant, we  think  that  his  failure  to  offer  any 
other  evidence  to  prove  the  partnership  war- 
rants the  conclusion  that  the  existence  of  a 
partnership  was  not  proven.  But,  admitting 
that  there  was  some  evidence  of  partner- 
ship, however  slight,  the  rule  is  well  set- 
tled that  the  nonjoinder  of  a  partner  as  a 
codefendant  must  be  pleaded  In  abatement, 
and  In  default  of  such  a  plea  the  objection 
Is  waived  and  Is  no  longer  available.  15  £}n- 
cyc.  PI.  &  Pr.  p.  894,  and  cases  dted. 

[3]  We  are  of  the  opinion  that  the  evi- 
dence shows  there  was  no  intention  <m  the 
part  of  the  plaintiff  to  release  Tatlas  by  the 
retention  of  tbfe  Lupos  note.  On  the  contra- 
ry, the  testimony  Is  uncontradicted  that  the 
plaintiff  refused  to  accept  Lupos  as  Its  debt- 
or in  the  place  of  Tatlas.  If  Lupos  paid  the 
note,  it  was  immaterial  to  the  plaintiff  from 
which  of  the  two  parties  the  payment  came, 
bat  they  clearly  Intraded  to  bold  their  claim 


against  Tatlas  until  payment  was  actually 
made. 

There  was  no  error  in  the  rulings  of  the 
trial  judge.  All  the  defendant's  exceptions 
are  overruled,  and  the  case  is  remitted  to 
the  superior  court,  with  direction  to  enter 
Judgment  upon  the  verdict. 


PASTER  et  al.  v.  BEUBY  et  al.     (No.  5161.) 

(Supreme  Court  of  Rhode  Island.    June  3, 
1918.) 

1.  WlTNBSSKS    ®=>311— DiSBBOABDINO    TESTI- 
MONY. 

Where  it  appears  from  a  witness'  testimony 
that  he  does  not  understand  the  questions  ask- 
ed, the  trial  judge  is  warranted  in  disregarding 
bis  testimony. 

2.  Replevin  9=s>124(3)— Extent  or  Liabh-xtt 
OK  Bonds. 

In  an  action  of  debt  upon  a  replevin  bond 
for  a  return  of  property,  where  there  was  no 
depreciation  in  value  of  the  property  before 
restoration,  plaintiffs  were  only  entitled  to  nomi- 
nal damages. 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Willard  B. 
Tanner,   Presiding  Justice. 

Action  by  Herman  Paster  and  another 
against  Harold  K.  Berry  and  another.  Nomi- 
nal damages  awarded  to  plaintiffs,  and  they 
bring  exceptions.  Exceptions  overruled,  and 
case  remitted,  with  direction. 

Thomas  W.  Gilchrist,  of  Providence,  for 
plaintiffs.  Bellin  &  Bellln  and  John  F.  Har- 
low, Jr.,  all  of  iTovidenee,  for  defendants. 

PER  CURIAM.  This  Is  an  action  of  debt 
upon  a  replevin  bond,  brought  by  the  plain- 
tiffs, who  are  deputy  sheriffs,  against  the  de- 
fendants, sureties  on  said  bond. 

The  motorboat,  which  was  the  subject-mat- 
ter of  the  litigation,  was  attached  in  a  suit 
brought  against  one  McMorrow,  who  claimed 
to  be  the  owner  of  the  boat  Marvin  B. 
Cornell  then  brought  an  action  of  replevin 
against  the  present  plaintiffs.  Paster  et  al., 
deputy  sheriffs,  and  gave  a  bond  to  said 
plaintiffs  with  himself,  Cornell,  as  principal, 
and  the  defendants  Berry  and  Benjamin,  as 
sureties,  in  the  usual  form  for  the  return 
and  restoration  of  the  property.  Cornell 
then  took  possession  of  the  motorboat  and 
to(d(  it  to  Oakland  Beach.  A  few  weeks 
later  the  boat  was  taken  from  the  possession 
of  Cornell,  by  some  person  unknown.  The 
plaintiffs'  counsel  states  that  this  was  done 
by  order  of  McMorrow.  The  boat  was  taken 
to  the  boatyard  of  Charles  W.  Condon  in 
East  Providence,  where  it  remained  for 
awhile,  and  then  again  came  into  the  posses- 
sion of  Cornell,  where  It  remained  for  a 
period  of  some  nine  months.  On  the  6th  of 
April,  1916,  the  replevin  suit  of  Cornell  v. 
Paster  et  al.  was  called,  and  the  plaintiff 
Cornell  was  nonsuited  for  failure  to  appear 
and  prosecute  his  cause,  and  on  April  13, 
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1016,  judgment  was  rendered  for  Paster  et 
al.  for  10  cents  damages  and  return  and 
restoration  of  the  property  replevied.  On 
April  15,  1916,  this  action  of  debt  upon  the 
replevin  bond  was  brought  against  the  de- 
fendants, the  sureties  on  the  bond.  The 
principal  on  the  bond,  Cornell,  was  not  made 
a  party  to  this  suit.  December  14,  1916,  the 
defendant  Benjamin  submitted  to  judgment 
for  the  plaintiffs  in  the  penal  sum  of  the 
bond  and  a  nil  dlclt  judgment  was  entered 
against  the  defendant  Berry.  January  29, 
1918,  the  case  was  heard  by  a  judge  of  the 
superior  court  sitting  without  a  jury  upon 
the  question  of  chanccrizliig  the  bond,  and 
the  trial  court,  after  hearln'g  the  testimony, 
awarded  nominal  damages  of  one  cent  to  the 
plaintiffs.  To  this  award  of  damages  the 
plaintiffs  took  an  exception,  on  the  ground 
that  the  award  was  inadequate,  and  now 
come  to  this  court  by  bill  of  exceptions. 

[1,2]  The  only  witness  called  by  the  plain- 
tiffs was  the  above-mentioned  Marvin  B. 
Cornell,  by  whom  the  plaintiffs  sought  to 
prove  that  the  deterioration  in  the  value  of 
the  boat  in  the  iteriod,  from  the  time  it  was 
taken  by  said  Cornell  on  replevin,  and  the 
time  when  It  was  returned  on  the  judgment 
in  replevin,  was  a  substantial  amount.  It  ap- 
pears from  his  testimony  that  this  witness 
did  not  understand  the  questions  which 
were  asked,  as  his  answers  frequently  were 
not  responsive.  Whatever  the  explanation 
may  be  of  the  confusion  and  contradictions  in 
his  testimony,  it  is  clear  that  the  trial  judge 
was  warranted  in  disregarding  the  same  in 
reaching  his  decision.  No  other  testimony 
of  damage  was  offered  by  the  plaintiffs,  and 
the  testimony  of  Charles  W.  Condon,  defend- 
ants' witness,  was  to  the  effect  that  there 
was  no  depreciation  in  the  value  of  the  boat 
during  the  period  in  question. 

Upon  consideration  of  the  testimony  we 
are  of  the  opinion  that  there  was  no  error 
in  the  decision  of  the  trial  court,  and  that 
the  plaintiffs  were  only  entitled  to  an  award 
of  nominal  damages. 

The  exception  of  the  plaintiffs  is  over- 
ruled, and  the  case  is  remitted  to  the  supe- 
rior court,  with  direction  to  award  execution 
to  the  plaintiffs,  in  accordance  with  the  de- 
cision of  the  superior  court,  lor  one  cent 
and  costs  of  suit. 


STATE  ▼.  D'OTTONE.     (No.  4955.) 

(Supreme  Court  of  Rhode  Island.     June  3, 
1918.) 

Criminai,  L.iw  «=»938(1)— New  Tbiai^New- 
lt  discovebed  evidence. 
Trial  judge  held  warranted  in  denying  mo- 
tion for  new  trial,  based  on  alleged  newly  dis- 
covered evidence  in  support  of  defense,  that 
another  than  defendant,  found  guilty  of  man- 
slaughter, shot  deceased,  it  being  apparent  from 
defendant's  own  statements  that  claimed  newly 
discovered  evidence,  some  of  which  was  merely 
cumulative,  might  with  due  diligence  have  been 


procured  and  presented  at  the  trial,  and  it  not 
being  apparent  that  alleged  newly  discovered 
evidence  if  presented  at  a  new  trial  would  prob- 
ably change  result. 

Exceptions  from,  Superior  .Court,  Provi- 
dence and  Bristol  Counties;  Elmer  J.  Bath- 
bun,  Judge. 

Giovanni  D'Ottone,  alias,  was  indicted  for 
murder,  and  found  guilty  of  manslaughter. 
Motion  for  new  trial  overruled,  and  lie 
brings  exertions.  Exception  overruled,  and 
case  remitted  for  sentence  upon  verdict 

Herbert  A.  Rice,  Atty.  Gen.  (Claude  B. 
Branch,  of  Providence,  of  counsel),  for  the 
State.  Pettlne  &  De  Pasquale  and  Anthony 
V.  Pettlne,  all  of  Provid«ice,  for  defendant 

PER  CUBIAM.  This  is  an  indictment 
charging  the  defendant  with  the  crime  of 
murder  in  killing  one  Domenico  Tozzo  at 
Bristol  on  the  27th  day  of  March,  1915.  b> 
shooting  him  with  a  revolver.  The  indict- 
ment was  found  in  June,  1915.  The  trial  oc- 
cupied several  days '  in  November  of  that 
year,  and  resulted  in  a  verdict  finding  the 
defendant  guilty  of  manslaughter.  The  de- 
fendant duly  filed  a  motion  for  a  new  trial, 
which  was  heard  March  11,  1916,  and  on  the 
same  day  denied.  I'he  case  is  before  this 
court  on  defendant's  bill  of  exertions. 
While  many  exceptions  were  taken  durhig 
the  trial,  the  only  exception  "separately  and 
clearly"  stated  is  the  one  taken  to  the  de- 
nial of  the  motion  for  a  new  trial.  As  to 
that  ttie  only  ground  relied  upon  is  newl> 
discovered  evidence. 

A  brief  summary  of  the  more  important 
features  of  the  evidence  will  aid  in  showing 
the  relation  and  Importance  of  this  alleged 
newly  discovered  evidence.  The  testimony 
for  tlie  state  Is  to  the  effect  that  Tozzo  vras 
shot  In  the  abdomen  between  half  past  9  and 
10  o'clo<d£  in  the  evening  of  Saturday,  Mardi 
27th,  on  the  sidewalk  just  In  front  of  tbe 
saloon  of  Bruno  Bros,  on  Bradford  street  in 
Bristol.  He  died  as  a  result  of  this  injury 
March  28th  at  the  Rhode  Island  Hospital. 
Both  he  and  the  defendant  had  been  drink- 
ing together  at  a  table.  There  were  several 
others  present  .In  the  room,  and  there  Is  tes- 
timony that  there  was  a  third  person  at  the 
table  with  the  defendant  and  the  deceased. 
In  the  course  of  a  wordy  altercation  the  de- 
fendant was  struck  In  the  face,  causing  his 
nose  to  bleed  sufficiently  to  show  on  his  face 
and  to  run  down  on  his  shirt  and  coat. 
Frank  Bruno,  one  of  the  proprietors  of  the 
saloon,  Immediately  conducted  the  defendant 
out  of  the  saloon  and  left  him  on  Bradford 
street  near  a  fence  some  20  or  25  feet  west 
of  the  saloon  entrance,  and  returned  to  the 
saloon,  at  the  entrance  meeting  Tozsso  com- 
ing out.  The  latter  was  shot  immediately  on 
reaching  the  sidewalk,  the  shot  coming  from 
a  direction  west  of  the  saloon.  Two  wit- 
nesses say  that  right  after  the  flash  tbey 
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looked  and  saw  a  man  by  the  fence  about  5 
yards  away  wearing  a  "gray  coat,"  but  they 
coold  not  tell  who  be  wag.  One  of  these  wit- 
nesses went  to  the  hospital  with  Tozzo.  On 
the  way  Tozzo  said  he  was  shot  by  a  man 
who  was  at  the  table  with  him  whose  name 
he  did  not  know.  The  defendant  wore  a 
brown  overcoat.  A  few  seconds  after  the 
shooting  a  man  walking  fast  by  a  grocery 
store  on  Bradford  street  west  of  the  saloon 
kept  by  one  Pasquale  Oiglo  dropped  a  coat 
on  the  sidewalk,  which  Giglo  picked  up  and 
later  that  night  gave  to  the  chief  of  police  of 
Bristol.  There  was  blood  on  it  when  picked 
up.  When  arrested  the  defendant  admitted 
It  to  be  his  coat,  as  he  did  also  at  the  trlaL 
It  Is  in  evidence, 

Search  was  made  Saturday  evening  in 
Bristol  for  a  man  answering  the  description 
of  the  defendant,  although  his  name  was 
not  then  known  to  the  police  authorities,  and 
the  next  morning  a  description  of  him  was 
given  to  the  police  of  Fall  River.  That  eve- 
ning two  police  inspectors  of  Fall  River  de- 
tained the  defendant  on  the  New  Tork  boat, 
Just  after  he  had  purchased  a  ticket  for  New 
York.  Being  questioned  he  gave  his  name  as 
Erlco  Lovi,  said  he  had  been  in  Fall  River 
five  days,  came  there  from  Woonsocket,  had 
had  no  trouble  with  a  man  in  Bristol,  was 
not  in  Bristol  the  night  before,  did  not  live 
there,  and  did  not  know  where  it  was.  On 
being  told  that  they  would  take  him  to  the 
IKilice  station  he  said,  "I  am  the  man  you 
are  looking  for."  Later  at  the  station  he 
said  he  had  been  in  the  Brunos'  saloon  in 
Bristol  the  night  before,  where  he  had  some 
words  with  the  deceased,  whose  name  he  did 
not  know ;  that  the  latter  with  a  number  of 
his  friends  jumped  on  and  kicked  him  in  the 
barroom;  that  deceased  ran  after  him  with 
a  knife,  and  stabbed  him  in  the  shoulder  and 
right  band;  that  he  (the  defendant)  ran 
away,  and  when  about  25  or  30  yards  away 
pulled  oh  his  coat  and  handed  It  to  a  man 
standing  there;  heard  a  shot  fired,  thought 
it  was  fired  at  him,  ran  away,  and  left  the 
overcoat  with  the  man;  went  then  to  his 
boanllng  place  and  to  bed  at  half  past  11, 
got  up  next  morning  at  half  past  8,  when  a 
man  named  Joe  told  him  that  he  (the  defend- 
ant) was  accused  of  the  shooting.  He  left 
Bristol  at  20  minutes  past  3  o'clock  and  came 
to  Fall  River;  said  he  did  not  shoot  the 
deceased,  and  did  not  know  who  did  shoot 
him.  He  was  brought  to  Bristol  that  night, 
and  on  the  afternoon  of  the  29th  at  the  Jail 
in  the  presence  of  the  chief  of  police,  cap> 
tain  of  police.  Jailer,  and  a  person  who  act- 
ed a  portion  of  the  time  as  interpreter,  told 
of  being  In  the  Brunos'  saloon,  of  Tozzo's 
bitting  him  in  the  eye,  of  his  going  out  of 
the  saloon ;  that  Tozzo  came  out  after  him ; 
that  he  heard  a  shot  fired;  went  to  Oiglo's 
store  to  wash  up,  bat  the  girl  told  him  to 
get  out,  and  he  left  his  overcoat  In  the  store 
and  went  to  his  boarding  place.  On  Sunday 
he  took  the  8:20  subarbau  car  to  go  to  Fall 


Klver.  Afterwards  he  said  that  he  was 
afraid  that  Tozzo  was  going  to  kill  him,  and 
he  shot  him  with  a  pistol,  which  he  threw  in 
the  gutter.  He  bought  the  pistol  July  4th. 
It  was  22-caliber.  He  was  cautioned  by 
the  Interpreter  not  to  make  this  last  state- 
ment if  it  was  not  true,  but  he  repeated  it. 
These  are  the  main  features  of  the  testi- 
mony presented  by  the  state. 

One  Angelo  OheralU,  testifying  for  the  de- 
fense, said  that  on  the  night  of  the  shooting 
he  was  crossing  Bradford  street  to  go  Into 
the  Brunos'  saloon,  and  was  6  or  6  feet  from 
the  door  when  a  man,  whom  two  or  three 
others  were  trying  to  hold-,  back,  came  out, 
said  something,  ran  towards  another  man 
standing  outside  who  "pulled  and  shot  him." 
The  man  who  did  the  shooting  was  about  3 
feet  away  from  the  window  of  the  saloon. 
The  defendant  was  not  the  man  who  did  the 
shooting,  but  a  "much  taller  man;"  never 
saw  the  man  who  did  the  shooting  before  or 
since,  and  first  saw  the  defendant  during  the 
trial.  This  witness  admitted  that  he  had 
been  convicted  of  assault  both  in  this  state 
and  in  New  Tork. 

Antonio  Cardenuto  said  that  on  the  night 
of  the  shooting  he  went  to  the  meat  market 
of  Sabato  (otherwise  Saturday)  Stanzione. 
which  is  opposite  the  Brunos*  saloon,  at  half 
past  8  o'clock,  and  stood  on  the  sidewalk 
near  the  door  of  the  market  talking  with 
Sabato  from  quarter  to  9  until  the  time  of 
the  shooting.  He  saw  the  defendant  and 
Frank  Bruno  come  out  of  the  saloon  and  go 
towards  Glglo's  store;  did  not  see  defendant 
any  more,  but  saw  Bruno  return,  and  then 
saw  Tonnl  Gallo  come  out  of  the  saloon.  Aft- 
erwards Tozzo  came  out  of  Brunos'.  Gallo 
was  then  leaning  against  the  saloon  window. 
Tozzo  made  an  insulting  remark,  and  went 
and  grabbed  hold  of  Gallo,  who  pulled  his 
revolver  and  shot  him.  Referring  to  Gallo's 
movements  afterwards,  he  said:  "When  he 
shot  him  he  went  down  by  the  fence  and 
went  to  Malafronte's  saloon."  Gallo  lived 
on  (Tourt  street;  had  known  him  three 
months;  became  acquainted  with  him  at 
McCarthy's  rubber  works,  where  they  both 
worked. 

The  defendant  gave  his  age  as  28 ;  said  he 
was  bom  In  Elgypt;  In  Infancy  was  taken 
to  Italy,  where  he  lived  13  years ;  then  went 
to  France  with  his  folks,  where  he  re- 
mained 7  years,  studying  for  the  priesthood, 
then  served  In  the  Italian  army  In  the  war 
with  Tripoli,  in  which  he  was  wounded ;  has 
a  wife  in  France ;  came  to  this  country  2 
years  before  the  trial  to  learn  the  English 
language;  worked  In  a  barber  shop  In  Bos- 
ton 6  or  7  months ;  In  Mllford,  Mass.,  for  a 
like  period,  part  of  the  time  having  a  shop  of 
bis  own,  then  as  a  barber  one  month  in  Woon- 
socket, finally  coming  to  Bristol  on  Decem- 
ber 27, 1914,  and  not  finding  employment  as  a 
barber,  worked  In  the  National  Rubber  Com- 
pany for  a  month  and  a  half,  then  in  the 
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Consnmer'a  Rubber  Company,  known  as  Mc- 
Oartby'B,  for  two  months  and  a  half;  worked 
Saturday  nights  in  a  barber  shop.  He  knew 
the  deceased  as  they  worked  in  the  same 
shop,  and  deceased  knew  him  by  name.  Sat- 
urday night  after  getting  through  work  be- 
tween 5  and  6  o'clock  met  Tounl  Gallo; 
knows  where  Gallo  lived,  as  be  went  to  6al- 
lo's  house,  and  there  had  supper  with  him 
the  night  of  the  shooting.  Gallo  lived  with 
"his  father  and  his  family"  on  a  street  near 
the  ]aU.  The  defendant  bad  Intended  to  go 
to  Warren  that  night  to  sit  up  with  a  sick 
man,  but  missed  several  cars,  and  at  about 
20  minutes  past  9  he  and  Gallo  went  Into  the 
Brunos'  saloon  to  have  a  drink ;  were  sev- 
eral there,  among  them  the  deceased,  who 
asked  the  defendant  to  treat,  which  he  did 
twice.  Afterwards  he  and  the  deceased  had 
some  talk,  which  resulted  In  the  deceased 
and  his  friends  attacking  him  and  his  com- 
panion, kicking,  pounding,  and  knifing  them. 
Then  Frank  Bruno  told  him  to  go  out,  and 
accompanied  him  out,  and  he  started  towards 
Glglo's  store.  He  began  to  take  ott  his  over- 
coat, and  when  near  the  foot  of  the  fence 
heard  a  shot.  He  pulled  off  his  coat  and 
went  Into  Glglo's  store ;  there  was  a  woman 
there  who  saw  the  blood  on  him  and  "start- 
ed to  holler."  He  was  afraid  and  went 
home.  His  coat  fell  off,  and  he  did  not  stop 
to  jpldk  it  up;  first  beard  the  next  morning 
that  some  one  had  been  shot  the  night  before. 
He  took  a  car  for  Warren  at  20  minutes  past 
12,  and  from  there  went  to  Fall  Kiver.  He 
admitted  that  he  had  given  the  name  Erico 
Ix)vi  to  the  police  oflScers  in  Fall  River,  and 
that  he  had  signed  statements  in  Fall  Elver 
and  Bristol  after  they  were  read  to  him,  but 
denied  that  he  had  ever  admitted  that  he 
shot  Tozzo,  or  that  he  ever  had  a  revolver. 
These  were  the  three  witnesses  for  the  de- 
fense. 

In  rebuttal  three  witnesses  testified  that 
they  were  in  a  house  near  the  Brunos'  sa- 
loon at  the  time  of  the  shooting,  and  at  that 
time  Antonio  Gallo  was  in  the  house  with 
them.  Two  of  them  t««tify  to  hearing  the 
shot  fired,  and  the  third  that,  while  he  did  not 
hear  it,  the  woman  with  whom  he  boarded, 
came  into  the  kitchen  where  the  other  three 
were  and  said  somebody  was  shooting.  One 
of  them  said  that  Gallo  went  away  the  next 
day,  but  was  back  in  Bristol  in  two  weeks. 
B^ank  Renna  said  that  he  came  to  Bristol 
from  Hoboken  on  April  2,  1915,  with  Antonio 
Gallo,  and  that  the  latter  then  remained  in 
Bristol  about  two  weeks.  He  knew  it  be- 
cause they  slept  together  at  59  Court  street 
in  Bristol.  Gallo  was  In  Bristol  again  July 
4,  1915,  and  remained  four  or  five  days,  and 
then  stayed  at  59  Court  street.  At  that  time 
he  came  with  a  sister.  Witness  got  work  at 
McCarthy's. 

Nicola  Gallo,  the  father  of  Antonio  Gallo 
lived  at  59  Court  street,  opposite  the  jail; 
said  his  son  used  to  Uve  in  Hoboken,  but  he 


could  not  get  along  with  his  wife,  and  would 
then  come  to  Bristol  and  stay  "one  month  or 
two  months."  He  went  away  the  Sunday  or 
Monday  after  the  shooting,  and  came  back 
again  April  2d,  and  remained  a  week  or  two, 
staying  at  the  house  of  the  witness;  was 
In  Bristol  with  bis  sister  the  4tb  of  July, 
and  remained  from  Tuesday  to  Saturday; 
went  away  with  his  sister  Intending  to  be  a 
soldier  if  he  could  not  make  peace  with  bia 
wife.    He  had  not  seen  taim  since. 

Jennie  Giglo,  daughter  of  Pasqnale,  wa»  in 
her  father's  shop  the  night  of  the  sbaoting 
with  her  father,  mother,  and  a  little  baby: 
heard  the  shot  The  defendant  did  not  come 
into  her  father's  shop  nor  did  anybody  else 
with  blood  on  bis  face.  Her  tAtbet  brougbt 
In  an  overcoat  with  blood  on  it. 

It  is  plain  from  the  testimony  and  tlie 
charge  of  the  court  that  the  defense  was 
along  two  lines:  First,  that  Gallo  and  not 
the  defendant  killed  Tozzo;  second,  the  kill- 
ing in  any  event  was  in  self-defense,  wbidi, 
of  course,  would  not  have  to  be  considered,  if 
the  first  line  of  defense  prevailed  with  the 
Jury.  Fourteen  aflldavits  were  presented  in 
support  of  defendant's  motion  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence. 

A  group  photograph  of  about  50  persons  at 
one  time  working  at  McCarthy's  is  the  sub- 
ject of  several  affidavits.  In  the  photograph 
two  persons  standing  side  by  side  are  iden- 
tified, one  as  the  defendant,  the  other  as  .An- 
tony or  Tonni  Gallo.  They  appear  to  be 
practically  of  the  same  height.  Anna  Loub« 
Callnn,  bookkeeper  and  paymlstress  at  Mc- 
Carthy's, identifies  the  photograph,  and  says 
that  in  the  group  Is  a  person  working  tbere 
under  the  name  of  Antonio  Spinello,  and 
that  he  ceased  working  March  27,  1915,  aftw 
having  been  employed  two  weeks  and  two 
days.  James  M.  Flynn,  who  took  orders  for 
the  picture  from  the  workers.  Identifies  the 
defendant  In  the  photograph  and  the  per- 
son next  on  his  right  as  Antony.  The  de- 
fendant In  his  affidavit  indicates  where  he 
Is  to  be  found  in  the  photograph,  and  says, 
"To  my  right  is  Tony,  the  Sicilian,  wearias 
a  black  shirt."  He  also  says  that  he  worked 
with  this  man  for  about  two  weeks  at  the 
same  bench;  that  he  did  not  know  his  full 
name;  "that  all  I  know  him  by  was  the 
name  of  Tony,  and  that  he  was  a  Sicilian."' 

Thomas  St  Angelo,  the  foreman  in  the 
shoe  department  at  McCarthy's,  says  tbat 
the  man  in  a  black  shirt  standing  next  to 
the  defendant  is  a  Sicilian,  who  left  the 
works  March  27th  without  giving  notice; 
that  he  worked  at  the  same  table  with  D'Ot- 
tone  facing  him,  but  tbat  he  does  not  know 
his  name.  Joseph  Bruno  and  Samuel  Bruno, 
both  partners  in  Bruno  Bros.,  say  they  were 
in  the  saloon  the  night  of  the  shooting;  tbat 
Tozzo,'  D'Ottone,  and  the  man  in  the  picture 
standing  next  to  D'Ottone  and  wearing  a 
black  shirt  whose  name  they  did  not  then 
know,  were  then  drinking  together  at  a  ta- 
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ble;  Samael  says  he  served  tiiem  with 
drinks,  and  Joseph  says  that  this  unknown 
man  left  the  saloon  "a  few  minutes  after 
D'Ottone,  but  before  the  shooting  took  place." 
Angelo  Cheralli,  who  was  a  witness  for  the 
def^ise  at  the  trial,  swears  that  in  the  pic- 
tnre  of  the  man  In  the  phot(«raph  next  on 
the  right  of  D'Ottone  he  reo^nlses  the  fea- 
tures of  the  man  he  saw  doing  the  shooting 
the  night  of  March  27th. 

Antonio  Cardenuto,  who  at  the  trial  said 
that  Gallo  did  the  shooting,  also  now  swears 
that  the  man  wearing  a  black  shirt  in  the 
picture  and  standing  nes.t  to  D'Ottone  is  the 
man  he  saw  do  the  shooting.  Sabato  Stan- 
zlone,  whose  meat  market  is  almost  opposite 
the  Bruno  Bros.',  and  with  whom  Cardenuto 
at  the  trial  said  he  was  talking  on  the  side- 
walk when  the  shooting  occurred,  swears 
that  he  saw  the  man  who  shot  Tozzo,  and 
that  his  picture  is  in  the  photograph  shown 
as  wearing  a  black  shirt,  and  that  he  saw 
this  man  after  shooting  go  towards  Mala- 
fronte's  saloon.  Bgisto  Goglia  simply  iden- 
tifies his  own  picture  in  the  photograph  as 
standing  next  on  the  right  of  the  young  man 
with  a  black  shirt,  whose  name  he  did  not 
know.  Carlo  Vaccaro  who  boarded  at  the 
same  place  and  slept  with  D'Ottone  says 
that  on  coming  home  from  a  dance  at  1:30 
o'clock  a.  m.  Sunday,  March  28th,  he  found 
him  "sleeping  in  bed  as  usual." 

Lulgi  Malafronte  deposes  that  on  March 
27th  he  heard  the  shooting,  and  within  two 
minutes  afterwards  two  men  came  into  his 
saloon,  one  of  whom  kept  his  right  hand  in 
his  overcoat  pocket;  had  seoi  him  before; 
did  not  know  his  name,  but  knew  him  to  be 
a  Sicilian.  Drinks  were  ordered  and  paid 
for,  when  some  one  came  la  and  said  that 
Tozzo  had  been  shot  and  was  dying,  and  aft- 
er a  question  and  reply  these  two  men  went 
away  without  drinking.  He  swears  that  the 
man  who  kept  his  hand  In  his  pocket  is  the 
same  man  shown  In  the  photograph  next  ou 
D'Ottone's  right  Anthony  V.  Pettine,  the  at- 
torney at  law  who  represented  the  defendant 
at  the  trial,  makes  two  affidavits.  In  his 
first  aflldavit,  in  so  far  as  it  Is  relevant  to  the 
present  inquiry,  describes  his  efforts  to  learn 
the  name  of  the  man  who  they  claimed  was 
In  the  saloon  with  his  client,  and  actually 
did  the  shooting,  by  Inquiry  of  several  per- 
sons, among  them  the  defendant,  the  three 
Brunos  and  Malafronte,  of  his  not  learning 
the  name  until  a  day  or  two  before  the  trial 
ended,  of  his  discovery  later  of  the  photo- 
graph and  his  procuring  the  other  aflldavlts. 
The  second  affidavit,  filed  the  day  before  the 
hearing  on  the  motion,  as  did  much  of  the 
first  affidavit,  relates  principally  to  the  fact 
of  whether  or  not  he  changed  his  defense 
during  the  trial,  as  suggested  in  one  of  the 
counter  affidavits  filed  by  the  state. 

The  identification  of  the  picture  of  Antony 
Gallo  is  a  fact  in  itself  of  little  Importance. 
It  Is,  taken  alone,  of  no  more  importance  as 
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evidence  in  the  present  case  than  the  identi- 
flcation  of  his  own  picture  in  the  group  by 
Eglsto  Goglia.  Its  probative  value  in  the 
case  rests  ut>on  the  assistance  it  affords  eye- 
witnesses of  the  occurrence  to  identify  the 
person  who  shot  Tozzo  as  some  one  other 
than  the  defendant,  and  other  witnesses  to 
testify  that  Gallo  was  in  the  saloon  that 
evening.  These  affidavits  may  be  roughly 
classified,  thus  based  upon  their  subject-mat- 
ter: First,  those  In  which  the  affiants  claim 
to  have  witnessed  the  shooting;  second, 
those  in  whlcb  by  means  of  the  photograph 
the  affiants  identify  Gallo  as  having  been  in 
the  Brunos'  saloon  before  the  shooting  and 
near  by  Just  after;  third,  those  relating  to 
the  question  of  this  evidence  being  newly  dis- 
covered; and,  fourth,  the  remaining  affi- 
davits, for  the  most  part  relating  to  the  iden- 
tifieation  of  Gallo  in  the  photograph. 

The  three  affiants  claiming  to  be  eyewit- 
nesses are  Angelo  Cheralli,  Antonio  Car- 
denuto, and  Sabato  Stanzlone.  The  first 
two  testified  at  the  trial,  both  positively 
stating  that  the  man  who  did  the  shooting 
was  not  D'Ottone,  and  Cardenuto  then 
identified  this  man  as  Tonni  GkiUo.  While 
the  Identification  of  Gallo  by  means  of  his 
photograph  by  Cheralli  as  the  one  who  shot 
Tozzo  might  conceivably  be  of  importance  If 
Gallo  were  on  trial  for  connnlttlng  the 
crime,  in  the  present  case  the  description 
given  at  the  trial  by  this  witness  of  the  man 
who  shot  and  his  positive  statement  that 
this  man  was  not  the  defendant  is  the  sig- 
nificant thing. 

It  Is  difficult  to  believe  that  the  testimony 
of  Sabato  Stanzlone  could  not  have  been 
discovered  before  the  trial  by  the  exercise 
of  due  diligence.  At  the  trial  Cardenuto  tes- 
tified that  Stanzlone  was  with  hhn  when  the 
shooting  took  place.  Henry  Serbst,  the 
keeper  of  the  Bristol  county  Jail,  where  the 
defendant  was  confined  from  March  29th  to 
June  24th,  In  his  affidavit  says  that  Stan- 
zlone visited  the  defendant  in  the  Jail,  and 
was  present  at  the  trial  in  the  superior  court 
on  several  different  days.  Chief  of  Police 
Dwyer  in  his  second  affidavit,  filed  the  day 
before  Mr.  Pettine  filed  his  second  affidavit, 
says  that  a  criminal  charge  against  Stan- 
zlone came  up  before  the  superior  court  in 
the  autumn  of  1915,  and  that  Mr.  Pettine 
was  his  counsel.  These  Serbst  and  Dwyer 
affidavits  are  not  contradicted,  and  there  is 
no  suggestion  In  any  form  that  the  fact  that 
Stanzlone  could  testify  to  seeing  the  shoot- 
ing was  discovered  after  the  trial.  It  ap- 
pears also  by  the  affidavit  of  the  clerk  of 
the  Fifth  district  court  that  Stanzlone  has 
a  long  criminal  record. 

In  the  second  group  the  affidavits  of  Lulgi 
Malafronte  and  of  Joseph  Bruno  and  'Sam- 
uel Bruno  derive  their  chief  Imiportance  from 
the  fact  that  the  identification  of  Tony  Gal- 
lo's  picture  and  what  they  say  otherwise 
tend  to  contradict  the   throe  witnesses'  In 
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rebuttal  who  said  that  Gallo  was  with  them 
In  a  house  nearby  at  the  time  of  the  shoot- 
ing. Defendant's  counsel  Interviewed  all 
three  of  these  affiants,  as  It  appears  by  his 
affidavit,  and  no  reason  Is  apparent  why 
the  Brunos  were  not  used  to  support  defend- 
ant's claim  as  to  there  being  a  man  with 
him,  aside  from  Tozzo,  and  that  this  man 
went  out  of  the  saloon  just  after  D'Ottone, 
as  Joseph  says.  The  matters  referred  to  in 
Malafronte's  affidavit  do  not  seem  of  im- 
portance, apart  from  the  fact  of  their  tend- 
ency to  contradict  already  alluded  to.  These 
last  three  affidavits  are  simply  cumulative 
at  best  of  testimony  given  at  the  trial  that 
Gallo  was  in  the  Brunos'  saloon,  which,  if 
accepted  as  a  fact,  does  not  of  necessity 
have  much  weight  In  the  determination  of 
the  vital  question  in  the  case. 

As  to  the  question  of  the  evidence  being 
newly  discovered,  the  defendant  in  his  affi- 
davit, dated  December  28,  1015,  says  that 
owing  to  his  c(Hitlnued  confinement  in  Jail, 
he  had  been  unable  to  render  his  counsel  any 
assistance  In  tie  preimration  of  his  defense 
In  finding  witnesses,  or  in  looking  up  this 
man,  who  was  with  him  on  that  night ;  that 
he  did  not  know  the  full  name  of  his  compan- 
ion ;  "that  all  I  know  him  by  was  the  name 
of  Tony."  It  is  not  easy  to  reconcile  this 
statement  with  defendant's  testimony  at  the 
trial  In  the  preceding  November  to  the  effect 
that  when  he  went  out  after  finishing  bis 
work  on  March  27th  he  met  "Gallo."  And 
then  his  counsel  followed  up  the  Inquiry 
thus: 

"Q.  What  is  Gallo's  first  name?  A.  Tonni. 
Q.  Did  you  know  where  Tonni  Gallo  lived?  A. 
Yes,  because  he  brought  me  to  his  house  that 
night.  Q.  And  where  was  that  house?  A.  For 
instance,  there  is  the  jail,  and  over  here  is  hie 
house." 

Later  In  his  examination  his  counsel  ask- 
-ed  him: 

"Q.  By  the  way,  who  does  Tonni  Gallo  live 
with,  who  did  he  live  with  at  that  time?  A. 
With  his  father  and  his  family.  Q.  Was  his 
family  at  Bristol  at  Court  street  that  night, 
March  27,  1915?  A.  Yes,  I  don't  know  if  they 
call  it  Court  street,  but  I  know  it  is  right  near 
the  jail.  Q.  Is  it  on  the  same  street  the  jail 
is  on?  A.  Yes.  Q.  What  floor  did  they  live 
on?    A.  On  the  ground  floor  in  the  rear." 

In  his  cross-examination  he  said  that  he 
told  the  police  In  Fall  Klver  on  March  28th 
this,  "I  went  into  the  barroom  to  treat  Tonni 
Gallo."  If  this  be  so,  then  he  knew  Gallo's 
name  in  full  on  March  27th,  as  well  as 
where  he  lived,  and  with  whom  be  lived. 
In  other  words,  he  was  able  when  first  ar- 
rested to  put  his  counsel  in  possession  of 
this  Information  about  Gallo,  but  is  repre- 
sented by  such  counsel  as  withholding  it  in 
the  face  of  Inquiry.  For  the  latter  In  hia 
first  affidavit  says: 

"I  repeatedly  asked  my  client  to  give  me  the 
name  of  this  man  who  was  with  him  in  the 
saloon,  and  who  we  daim  actually  did  the 
shooting,  but  the  best  1  could  get  from  him  and 
from  everybody  else  was  that  it  was  a  Sicilian." 


No  reason  Is  suggested  for  such  condnrt 
on  the  part  of  the  defendant,  and  It  seems 
so  Improbable  that  a  prisoner  Indicted  for 
murder  would  conceal  from  his  own  comisel, 
when  Inquired  of  by  him.  Information  of  the 
character  referred  to,  that  it  is  extremdf 
difficult  to  credit  the  statem^it  that  he  did 
do  so.  However  this  may  be,  the  defendant 
can  scarcely  shelter  himself  on  the  gronod 
of  ignorance,  as  his  testimony  shows  the  en- 
joyment by  him  of  educational  advantages, 
and  he  claims  a  knowledge  of  six  or  seven 
languages.  Whatever  of  value  there  might 
have  been  in  the  new  evidence  of  the  affida- 
vits, it  Is  apparent  from  the  defendant's 
own  statements  that  it  might  with  due  dili- 
gence have  all  been  procured  and  presented 
at  the  trial.  The  affidavits  in  the  fourth 
group  are  not  In  our  judgment  of  suffldent 
Importance  as  evidence  in  the  case  to  re- 
quire separate  or  further  consideration. 

The  question  before  us  is  the  usual  one  in 
such  cases,  namely,  Did  the  trial  judEo 
clearly  err  In  denying  the  motion  for  a  new 
trial?  We  do  not  think  so.  In  our  view  it 
is  clear  that  it  has  not  been  shown  that  the 
new  evidence  directly  relating  to  the  slioot- 
ing  was  discovered  since  the  trial,  or  that 
most  of  the  new  evidence,  whatever  be  ib 
probative  force,  could  not  have  been  discov- 
ered before  the  trial  by  the  exercise  of  doe 
diligence.  We  think  also  that  some  of  it  is 
not  material,  and  some  merely  cnmnlatlTe. 
Moreover,  the  evidence  offered,  considered  as 
a  whole,  does  not  satisfy  us  as  being  such  as 
would  probably  change  the  result.  If  a  new 
trial  were  granted. 

The  defendant's  exception  is  overraled. 
and  the  case  is  remitted  to  the  superior 
court  for  sentence  upon  the  verdict 


CITY   OF  PROVIDENCE  ▼.   PAINE  et  aL 
(No.  5048.) 

(Supreme  Court  of  Rhode  Island.    Juae  7, 

1918.) 

1.  Licenses  €=»a6— Motob  Vkhicles— Bosbs 
—Actions. 

Under  Pub.  Laws  1915,  c.  1263,  authoriziiu; 
municipal  corporations  to  require  that  owners 
of  motor  vehicles  carrying  passengers  for  hire 
furnish  a  bond  conditioned  for  the  payment  of 
all  damages  sustained  by  any  person  injured  in 
his  person  or  property  caused  by  any  careless, 
negligent,  or  unlawful  act  on  the  part  of  saeh 
owner  or  his  agents  or  drivers  in  the  uae  or  op- 
eration of  such  vehicles,  and  City  of  Providena 
Ordinances,  c.  93,  passed  in  pursuance  thereof. 
an  injured  person  can  sue  on  the  bond  witboat 
first  suing  the  owner. 

2.  Licenses    «=>26   —   Motor   Ybhioles  — 
Bonds— Who  Benefited— "Awt  Pebso5." 

The  bond  required  by  Pub.  Laws  1913,  c 
1263,  and  City  of  Providence  Ordinances,  c. 
93,  for  payment  of  damages  sustained  b;  "an.? 
person"  through  negligent  operation  of  a  motor 
vehicle  carrying  passengers  for  hire,  is  for  the 
benefit  of  pedestrians  and  persons  riding  in 
other  cars  as  well  as  passengers,  alUiough  the 
statute  requires  that  the  bond  shall  be  propor- 
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tional  to  the  number  of  passengers  authorised 
lo  be  carried,  $600  for  each  such  passenger. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Any.] 

Case  Certified  from  Superior  Court,  Provi- 
dence and  Bristol  Counties. 

Action  of  debt  on  a  bond  by  the  City  of 
Providence  for  the  use  and  benefit  of  Lillian 
G.  May  against  Koyal  F.  Paine  and  others. 
Certified  from  the  superior  court  under  sec- 
tion 5  of  chapter  298  of  the  General  Laws  of 
1909  on  questions  of  law.  Questions  decided 
and  papers  sent  back  for  further  proceedings. 

MeOovern  &  Slattery,  of  Providence,  for 
plaintiff.  Pettine  &  De  Pasquale  and  Luigl 
De  Pasquale,  all  ol  Provldenc-e,  for  de- 
fendants. 

BAKER,  J.  This  Is  an  action  of  debt  On 
bond  brought  by  the  dty  of  Providence  for 
the  use  and  benefit  of  Lillian  G.  May,  of  the 
town  of  Warwiclc,  in  this  state,  against 
Royal  F.  Paine,  Henry  P.  Paine,  and  KniUie 
Paine,  all  of  the  city  of  Pawtucket,  in  said 
state. 

The  declaration  alleges  that,  pursuant  to 
the  provisions  of  chapter  1263  of  the  Public 
Laws  passed  at  the  January  session  of  1915, 
and  chapter  93  of  the  Ordinances  of  the  city 
of  Providence,  approved  May  19,  1915,  a  i 
motor  bus  license,  No.  99,  dated  July  22, 
1916,  for  the  term  expiring  the  first  Monday 
of  July,  1917,  had  been  granted  to  said  Royal 
F.  Paine  by  the  board  of  police  commissioners 
of  said  city  of  Providence  for  the  purpose  of 
operating  In  said  city  of  Providence,  for  the 
conveyance  of  passengers  for  hire  a  certain 
motor  vehicle  capable  of  carrying  six  passen- 
gers, popularly  known  and  described  as  a 
"jitney";  that  at  the  time  of  the  granting 
of  such  license  the  said  Royal  F.  Paine,  as 
principal,  and  said  Henry  P.  Paine  and 
Emilie  Paine,  as  sureties,  executed  and  de- 
livered their  bond  to  said  city  of  Providence 
In  the  sum  of  $3,000,  conditioned  to  pay  all 
damages  sustained  by  any  person  injured  in 
his  person  or  property  by  any  careless,  negli- 
gent, or  unlawful  act  on  the  part  of  said 
principal,  his  agents,  employes,  or  drivers  in 
the  use  or  operation  of  said  motor  bus ;  that 
said  Lillian  6.  May  was  traveling  as  a  pas- 
senger in  another  motor  bus  on  North  Main 
street.  In  said  city  of  Providence,  and  was 
in  the  exercise  of  due  care,  and  the  said 
Royal  F.  Paine  was  then  and  there  by  him- 
self, or  his  agents  or  servants,  operating 
said  motor  bus,  licensed  as  aforesaid  as  No. 
99,  and  so  carelessly  and  negligently  operated 
and  controlled  his  said  motor  bus  as  to  cause 
the  same  to  violently  collide  with  the  motor> 
car  In  which  the  said  Lillian  G.  May  was  rid- 
ing, hy  reason  whereof  she  sustained  "dam- 
ages to  her  person,"  for  which  damages  the 
said  defendants  refuse  to  pay,  whereby  an 
action  has  accrued  to  the  plaintiff  to  recover 
for  said  damages,  which  are  laid  In  the  sum 
of  $3,000. 


The  defendants  demurred  to  the  declara- 
tion on  the  following  grounds: 

"(1)  That  it  does  not  appear  in  the  said  dec- 
laration that  the  plaintiff  ever  sued  and  recover- 
ed judgment  against  Royal  F.  Paine,  the  prin- 
cipal, whose  negligence,  it  is  alleged,  caused  the 
aforesaid  damage  to  the  plaintiff. 

"(2)  That  it  appears  from  said  declaration 
that  the  said  plaintift  was  not  a  passenger  on 
the  said  defendant  Royal  F.  Paine's  automobile. 

"(3)  That  the  bond  given  in  pursuance  to 
chapter  1263  of  the  Public  Laws  passed  at  the 
January  session,  A.  D.  1915,  and  chapter  93  of 
the  Ordinances  of  the  City  of  Providence,  ap- 
proved May  19,  1915,  is  a  bond  given  for  the 
l>enefit  of  the  passengers  and  on  the  defendant 
Royal  F.  Paine's  automobile  only,  and  not  for 
the  benefit  of  pedestrians  or  persons  on  auto- 
mobiles other  than  of  the  licensee." 

When  the  case  came  up  for  hearing  on  the 
demurrer,  the  superior  court  before  further 
proceeding  certified  the  following  questions 
to  be  determined  by  this  court  under  section 
6  of  chapter  298  of  the  General  Laws  of  1909, 
namely: 

"First.  Is  it  necessary  for  the  plaintiff  in  this 
case  to  sue  and  recover  judgment  against  the 
principal.  Royal  F.  Paine,  whose  negligence  is 
alleged  to  have  caused  the  damage  to  the  person 
for  whose  benefit  this  action  is  brought  before 
plaintiff  can  maintain  against  the  principal  and 
sureties  the  present  action  of  debt  on  the  bond, 
which  said  bond  is  that  required  to  be  given 
under  and  by  virtue  of  the  provisions  of  chap- 
ter 1263  of  the  Public  Laws  of  Rhode  Island, 
and  passed  at  the  January  session,  A.  D.  1915, 
and  by  virtue  of  chapter  93  of  the  Ordinances 
of  the  City  of  Providence,  approved  May  19, 
1915? 

"Second.  Can  the  plaintiff  bring  this  action 
against  the  principal  and  sureties  named  in  bond 
set  forth  in  declaration  in  this  case,  which  said 
bond  is  a  bond  given  under  and  liy  virtue  of 
provision  of  chapter  1263  of  the  Public  I^ws 
passed  at  the  January  Session,  A.  D.  1915, 
and  by  chapter  93  of  the  Ordinances  of  the  City 
of  Providence  approved  May  19,  1915,  before 
sning  and  recovering  judgment  against  the 
principal.  Royal  F.  Paine? 

"Third.  Is  the  bond  described  in  the  declara- 
tion and  given  in  pursuance  of  chapter  1263 
of  the  Public  Laws  passed  at  the  January  ses- 
sion, A.  D.  1915,  and  chapter  93  of  the  Ordi- 
nances of  the  City  of  Providence,  approved 
May  19,  1915,  a  bond  given  for  the  benefit  only 
of  the  passengers  on  the  defendant  Royal  F. 
Paine's  automobile,  or  is  it  also  for  the  benefit 
of  pedestrians  or  persons  on  automobiles  other 
than  that  of  the  licensee? 

"Fourth.  Is  the  bond  described  in  the  declara> 
tion  and  given  in  pursuance  of  chapter  1263  of 
the  PubUc  Laws  passed  at  the  January  session, 
A.  D.  1915,  and  chapter  93  of  the  Ordinances  of 
the  City  of  Providence,  approved  May  19,  1915, 
a  bond  ^iven  for  the  benefit  of  the  person  for 
whom  suit  is  brought  in  this  case? 

"Fifth.  Does  the  fact  that  the  person  for 
whose  benefit  suit  is  brought  in  this  case  was 
not  a  passenger  in  the  automobile  of  Royal  F. 
Paine,  the  principal  named  in  said  bond,  bar 
said  person  from  maintaining  this  action? 

"Sixth.  Is  the  bond  ui>on  which  suit  is  brought 
in  this  case  and  which  is  given  pursuant  to  the 
provision  of  chapter  1263  of  the  Public  Laws 
passed  at  the  January  session,  A.  D.  1915,  and 
chapter  93  of  the  Ordinances  of  the  City  of 
Providence,  approved  May  19,  1915,  a  bond 
given  for  the  benefit  of  every  person  injured  in 
his  person  or  property  by  any  careless,  negli- 
gent, or  unlawful  act  of  the  person  named  as 
principal  in  said  bond  and  his  agents  or  em- 
ployes, or  is  said  bond  for  the  benefit  only  of 
passengers  in  automobile  of  said  person  named 
as  principal  in  said  bond?" 
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Although  six  questions  are  stated  In  the 
order  of  certification,  they  may  readily  for 
convenience  of  consideration  be  reduced  to 
two,  namely:  First  Was  It  necessary  for 
Lillian  G.  May  to  sue  and  recover  judgment 
agiiinst  Royal  F.  Falne  for  negligence  In 
causing  the  alleged  injuries  to  her,  before 
she  would  be  entitled  to  commence  and  prose- 
cute the  present  action  against  the  principal 
and  sureties  on  their  bond?  Second.  Has 
every  person  Injured,  within  the  period  for 
which  his  license  was  granted,,  by  the  neg- 
ligence of  said  Itoyal  F.  Paine  In  operating 
his  said  motor  bus,  a  right  of  action  on  his 
said  bond,  or  is  such  right  limited  to  persons 
Injured  while  passengers  on  said  Palne's 
said  motor  car? 

[1]  We  think  the  first  question  must  be  an- 
swered  in  the  negative.  Before  the  passage 
of  chapter  1263  Lillian  G.  May,  if  Injured  as 
alleged,  would  have  had  her  common-law  ac- 
tion of  trespass  on  the  case  for  the  recovery 
of  damages  against  the  defendant  Royal  F. 
Paine.  She  has  it  still.  Chapter  1263  gives 
her  an  additional  remedy  for  such  injury  In 
the  form  of  an  action  of  debt  on  bond.  Said 
chapter  in  Its  caption  is  described  as  "An 
Act  relative  to  carriers  of  passengers  by  mo- 
tor vehicles  and  authorizing  the  cities  and 
towns  to  regulate  the  same."  By  the  pas- 
sage of  the  act  the  General  Assembly  indi- 
cates that  such  regulation  Is  necessary  io 
the  public  interest.  By  the  act  authority  Is 
given  to  cities  and  towns  to  provide  that  no 
person  shall  engage  in  the  business  therein 
described  without  first  obtaining  a  special 
annual  license  for  each  vehicle  to  be  em- 
ployed by  such  person  in  said  business,  that 
a  fee  shall  be  paid  for  each  such  license,  and 
that  no  license  for  such  motor  vehicle  shall 
Issue  until  a  bond  with  surety' or  sureties  is 
given  conditioned  for  the  payment  of  "all 
damages  sustained  by  any  person  injured  in 
his  person  or  property  •  •  •  caused  by 
any  careless,  negligent  or  unlawful  act  on 
the  part  of  the  principal  named  in  such  bond, 
his  agents,  employes  or  drivers,  ♦  •  •  in 
the  use  or  operation  of  such  motor  bus."  It 
is  clear  that  the  Legislature  by  the  provi- 
sion therefor  deemed  the  giving  of  such 
bonds  necessary  for  the  protection  of  per- 
sons using  the  public  ways  on  which  the  li- 
censed motor  vehicles  were  to  operate.  Un- 
der the  authority  conferred  by  this  chapter 
the  city  of  Providence  passed  chapter  93  of 
its  ordinances,  entitled  "An  ordinance  pro- 
viding for  licensing  motor  busses  and  regu- 
lating the  operation  thereof  In  the  city  of 
Providence."  The  board  of  police  commis- 
sioners was  constituted  the  licensing  body 
under  it. 

It  Is  quite  conceivable  that  in  many  cases 
the  licensee  of  such  a  car  would  be  of  such 
small  financial  responsibility  that  the  bond 
would  be  the  sole  reliance  for  Indemnity  for 
Injuries  wrongfully  suffered.  Unless  the 
statute  or  the  terms  of  the  bond  Itself  re- 


quire that  an  action  against  the  negligent 
licensee  must  precede  the  bringing  of  an  ac- 
tion on  the  bond,  such  a  course  of  procedure 
cannot  be  necessary.  The  action  of  trespass 
on  the  case  is  necessarily  against  the  license 
alone.  In  such  case,  if  the  defendant's  lia- 
bility were  established,  the  jury  would  of 
necessity  pass  on  the  question  of  damages. 
The  damages  awarded  might  be  less  or  great- 
er than  the  penal  sum  named  In  the  bond. 
Suppose  the  sureties  on  the  bond  were  tbea 
sued  without  the  principal  being  joined  io 
the  action,  as  could  be  done;  the  bond  in 
this  case  being  both  joint  and  several.  Is 
it  not  plain  that  the  sureties  In  the  action 
against  them  on  their  contract  would  be  en- 
titled to  be  as  fully  heard  both  as  to  the 
question  of  their  liability  and  the  question  of 
damages,  as  if  the  action  of  trespass  on  tbe 
case  had  never  been  brought?  There  Is  noth- 
ing In  the  statute  expressly  or  Impliedly  re- 
quiring the  bringing  of  an  action  against  the 
prlndiml  to  determine  his  liability  before  an 
action  is  commenced  on  tbe  bond.  And 
there  there  is  nothing  in  the  bond  which 
makes  the  sureties  liable  only  In  the  event 
that  tbe  principal  fails  to  pay.  On  the  con- 
trary, their  liability  Is  unconditional,  and, 
as  has  already  been  stated,  they  may  be  pro- 
ceeded against  alone.  It  follows  that  a  per- 
son Injured  by  the  negligence  of  a  motor  bus 
licensee  in  the  operation  of  his  motor  car  baa 
the  choice  of  proceeding  in  the  recovery  of 
damages  In  whichever  manner  be  considers 
will  be  for  his  advantage,  either  by  bringing 
an  action  of  trespass  on  the  case,  if  tbe  li- 
censee be  financially  responsible,  or  an  ac- 
tion of  debt  on  bond,  tf  he  deem  that  the 
more  prudent  course. 

[2]  As  to  the  second  question,  we  are  of 
opinion  that  the  right  of  action  on  tbe  bond 
is  not  limited  to  the  passengers  in  the  car  ot 
the  licensee,  Paine.  The  language  of  sec-  i 
tlon  3  of  chapter  1263  that  "every  person  in-  j 
Jured  in  his  person  or  property  •  *  • 
may  bring  suit  •  •  •  against  the  prin- 
cipal and  surety  or  soreties  named  in  such 
bond,"  and  tbe  language  of  the  bond  where- 
in the  obligors  "agree  to  pay  all  damages 
sustained  by  any  person  injured  in  his  per- 
son or  property"  by  the  negligence  of  the 
principal  obligor,  Is  too  comprehensive  to  re- 
ceive the  interpretation  urged  by  the  defend- 
ants. This  claim  of  the  defendants  is  based 
upon  tbe  requirement  of  tbe  statute  that  the 
penal  sum  in  tbe  bond  shall  be  proportional 
to  the  number  of  passengers  authorized  to  be 
carried  in  any  particular  motor  bus,  namely, 
$500  for  each  such  passenger.  Obviously  this 
is  a  rule  which  la  simple,  and  secures  uni- 
formity throughout  the  state  in  the  fixing  of 
these  bonda,  and  perhaps  this  may  have  fur- 
nished the  reason  for  Its  adoption.  Doubt- 
less these  bonds  may  in  serious  accidents 
be  too  small  in  amount  to  provide  adequate 
c(»npensatl<m  for  Injuries  sustained  just  as 
the  statutory  Uabllity  of  ^,000  for  as  in- 
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Jury  arising  from  a  defective  Ughway  may 
be  Inadequate,  but  neither  of  these  circum- 
stances can  Justify  the  proposed  narrow  In- 
terpretation of  the  words  "every  person"  of 
the  statute  or  of  the  words  "any  person"  of 
the  l>ond. 

Accordingly  the  first  and  fifth  of  the  qnes- 
tions  certified  to  this  court  are  answered  in 
the  negative;  the  second  and  fourth  ques- 
tions are  answered  in  the  afllrmatire;  to  the 
third  question  it  is  answered  that  the  bond 
declared  on  was  not  "given  for  the  benefit 
only  of  the  passengers  on  the  defendant  Roy- 
al F.  Palne's  automobile,"  but  it  Is  also  "toit 
the  benefit  of  pedestrians  or  persons  on  auto- 
mobiles other  than  that  of  the  licensee ;"  and 
to  the  sixth  qnestl(m  It  is  answered  that  the 
bond  sued  on  Is  a  "bond  given  for  the  bene- 
fit of  every  person  Injured  la  his  person  or 
property  by  any  careless,  negligent,  or  un- 
lawful act  of  the  person  named  as  principal 
in  said  bond  and  his  agents  or  employ&s," 
and  Is  not  "for  the  benefit  only  of  passengers 
In  [the]  automobile  of  said  person  named  as 
principal  In  said  bond." 

Having  decided  the  questions  certified  to  us, 
we  send  back  the  papers  in  the  cause,  with 
our  decision  certified  thereon,  to  the  superior 
court  for  further  proceedings. 


FOLCO  V.  PITOCCHELLI  et  nx    (No.  6140.) 

(Supreme  Court  of  Rhode  Island.    June  9, 
1918.) 

HrSBAND  AND  WiTE  ^=32^(2)— LlABILITT  OP 

Wife— DiBECTED  Vebdict. 
In  action  against  a  husband  and  wife  for 
money  lent,  where  plaintiff  admitted  that  he 
had  not  requested  the  wife  to  sign  the  note, 
and  that  he  made  her  a  defendant  because  she 
owned  a  house,  and  that  the  money  was  used 
in  buying  a  saloon  in  which  he  and  the  husband 
were  partners,  verdict  was  properly  directed 
for  the  wife. 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  John  W.  Swee- 
ney, .Tudge. 

Action  by  Tomaso  Folco  against  Frances- 
co Pitocchelli  and  his  wife,  Louisa  R.  Pl- 
tocchelll.  Verdict  was  directed  against  the 
husband,  and  in  favor  of  the  wife  against 
the  plaintiff,  and  the  plaintiff  excepts.  Ex- 
ception overruled. 

Pettine  &  De  Pasquale,  of  Providence,  for 
plaintiff.  John  U.  Curran,  of  Providence, 
for  defendants. 

PBR  CURIAM.  This  Is  an  action  brought 
by  Tomaso  Folco  against  Francesco  Pltoo- 
chelll  and  his  wife,  Louisa  R.  Pitocchelli,  to 
recover  the  sum  of  $500  which  he  alleges  was 
loaned  to  both  of  said  defendants. 

The  case  was  tried  to  a  Jury  in  the  supe- 
rior court,  and  upon  the  conclusion  of  the 
testimony  the  court  directed  a  verdict  for 
the   plaintiff  against   Francesco   Pitocchelli 


for  9450,  and  interest,  and  a  verdict  for  the 
defendant  Louisa  R.  Pitocchelli. 

To  the  direction  of  a  verdict  for  the  de- 
fendant Louisa  R.  Pitocchelli  the  plaintiff 
took  an  exception.  Whether  or  not  such  di- 
rection was  proper  Is  the  only  question  pre- 
sented for  our  determination. 

The  defendant  Francesco  Pitocchelli  ad- 
mits that  he  borrowed  from  the  plaintiff  the 
sum  of  $500,  later  reduced  by  a  payment  of 
$50,  and  that  he  now  owes  $450,  with  inter- 
est. 

The  plaintiff  claims  that  the  loan  was 
made  to  both  Francesco  and  Louisa  R.  Pitoc- 
chelli, and  he  attempts  to  give  some  conver- 
sations with  them  and  to  relate  some  circum- 
stances which  show,  as  he  contends,  the  par- 
ticipation of  Mrs,  Pitocchelli  as  a  prlndpal 
in  the  transaction.  Without  going  into  this 
testimony  in  detail.  It  Is  sufficient  to  say  that 
there  Is  enough  In  the  testimony  of  the  plain- 
tiff himself  to  amply  support  the  action  of 
the  trial  court.  Besides,  both  of  the  defend - 
puts  testify  that  liouisa  was  to  no  way  iden- 
tified with  the  transaction  as  a  party  there- 
to, and  their  testimony  In  that  regard  is  sup- 
ported by  that  of  the  plalntlfTs  relative  and 
witness  Angelina  Fracasso.  The  note  was 
not  signed  by  Ix>ul8a,  and  the  plaintiff  says 
that  she  was  not  asked  to  sign  it.  In  his 
testimony  the  plaintiff  repeatedly  refers  to 
the  loan  as  made  to  Francesco,  and  he  admits 
that  the  money  was  used  in  buying  a  saloon 
In  jvhich  he  and  Francesco  were  partners. 
In  addition  to  this  the  plaintiff  finally  admits 
that  he  is  trying  to  claim  that  Mrs.  Pitoc- 
chelli owes  him  the  money  because  she  is 
the  owner  of  a  house. 

It  Is  apparent  from  the  testimony  that 
Mrs.  Pitocchelli  was  not  a  borrower  from 
the  plaintiff,  and  we  find  no  error  In  the  di- 
rection of  a  verdict  in  her  favor. 

The  plaintiff's  exception  Is  overruled,  and 
the  case  is  remitted  to  the  superior  court, 
with  direction  to  enter  Judgment  for  the  de- 
fendant Louisa  E.  Pitocchelli  and  for  the 
plaintiff  against  the  defendant  Francesco 
Pitocchelli  on  the  verdict  as  rendered  against 
him. 


ANDERSON  v.  ANDERSON.    (No.  423.) 

(Supreme  Court  of  Rhode  Island.    June  6, 
1918.) 

Trusts  ®=»372(3)— Revocation— Pboof. 

Evidence  held  insufficient  to  show  revoca- 
tion, or  intent  to  revoke  trust  by  execution  of 
will  leaving  l>eneficiary  a  legacy. 

Case  Certified  from  Superior  Court,  New- 
port County. 

Suit  in  equity  by  Estelle  Anderson  against 
O.  Chauncey  Anderson,  Individually,  as  trus- 
tee, and  as  executor  of  Rosalie  R.  Ford,  de- 
ceased, to  enforce  two  trusts.  Case  certified 
from  superior  court  under  Gen.  Laws  1009,' 
c.  289,  {  35.  Findings  In  favor  of  complain- 
ant 
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B>agene  A.  KIngrnnn  and  Edwards  &  An- 
gell,  all  of  Providence,  for  complainant 
Gardner,  Pirce  &  Tliomley,  of  Providence, 
for  respondent. 

VINCENT,  J.  This  is  a  suit  in  equity  to 
enforce  two  trusts.  It  is  brought  by  the 
beneficiary  against  the  defendant  as  executor 
of  Rosalie  R.  Ford,  the  settlor,  and  as  trus- 
tee under  the  trusts.  It  comes  before  this 
court  on  bill,  answer,  replication,  and  a  state- 
ment of  facts  which,  by  stipulation,  is  to 
be  used  in  lieu  of  evidence. 

The  complainant  was  a  cousin  of  Rosalie 
K.  Ford.  An  intimate  friendship  had  long 
existed  between  them  at  the  time  when  the 
trusts  in  question  were  created,  and  such  re- 
lations continued  thereafter  for  a  period  of 
some  13  years  until  the  death  of  Rosalie  R. 
Ford  in  October,  1916.  E.  EUery  Anderson, 
the  father  of  the  respondent,  was  a  lawyer 
in  the  city  of  New  York,  the  attorney  for 
Mrs.  Ford,  and  the  person  later  selected  by 
her  to  hold  certain  bonds  and  stocks  placed 
in  his  hands  in  trust  for  the  complainant 
The  following  taken  from  the  agreed  state- 
ment of  facts  furnishes  a  sufflcient  history 
of  the  case: 

On  June  24,  1900,  Rosalie  R.  Ford  wrote 
to  E.  Ellery  Anderson: 

"  •  •  •  Also  please  invest  as  you  think  best 
the  sum  of  5,000  dollars  for  the  benefit  of  my 
cousin,  Estelle  Anderson,  she  to  draw  the  inter- 
est and  have  possession  of  that  sum,  only  after 
my  death.    •    •    » " 

On  February  26,  1901,  B.  EUery  Anderson 
wrote  Rosalie  R.  Ford: 

"Answering  your  letter  of  January  24th,  I 
write  to  say  that  I  have  put  aside  in  an  envelope 
with  a  suitable  indorsement  showing  that  the  se- 
curities are  intended  as  a  gift  to  Stella,  the  fol- 
lowing securities:  2  Missouri,  Kansas  &  Texas 
bonds,  for  $1,000  each,  Nos.  6817,  6818;  2 
Morris  Sc  Essex  bonds,  for  11,000  each,  Nos. 
.3098  and  3090 ;  1  Metropolitan  Elevated  bond, 
for  $1,000,  Na  1216.  Please,  in  your  answer  to 
this  letter  say  that  you  affirm  and  approve  this 
arrangement  or  else  modify  the  same,  if  you 
think  proper  to  do  so." 

On  March  12,  1901,  Rosalie  R.  Ford  wrote 
to  E.  Ellery  Anderson,  answering  his  said 
letter  of  the  26th  of  February,  1901 : 

*****  I  am  quite  satisfied  with  the  ar- 
rangement which  you  have  made  for  Stella.  One 
Suestion:  In  case  of  her  possible  (not  possible) 
eath  before  me,  does  the  money  revert  to  her 
heirs,  or  back  to  me  and  mine?    *    *    •  " 

On  April  19, 1901,  B.  Ellery  Anderson  wrote 
Rosalie  R.  Ford: 

•*  *  *  *  On  looking  at  your  letter  of  March 
12th,  I  find  you  asked  me  the  question  whether 
the  securities  set  aside  for  Stella  in  the  event 
of  her  death  before  you  would  come  liack  to  you 
or  go  to  her  heirs.  As  I  understand  your  in- 
structions these  securities  have  been  handed  to 
me  in  trust  for  Stella  with  directions  to  deliver 
them  to  her  in  the  event  of  your  death  before 
her,  and  to  return  them  to  jour  own  securities 
in  die  event  of  her  death  before  you.    •    *    •  " 

The  securities  referred  to  in  said  letter  of 
February  26,  1901,  were  duly  set  aside  by 
E.   EUery  Anderson  and  placed  by  him  in 


an  envelope  upon  which  lie  then  caused  to  be 
made  the  foUowlng  indorsements: ' 

"This  envelope  contains:  2  Morris  &  E»^ 
first  mortgage  bonds,  each  for  sum  of  $1,000. 
Nos.  3098  and  3099;  2  Missouri,  Kansas  k 
Texas  Ry.  Co.  first  mortgage  bonds,  each  for 
sum  of  $1,000,  Nos.  6817  and  6818;  1  Mnr-j- 
nolitan  Elevated  first  mortgage  bond,  for  nim  of 
$1,000,  No.  1216.  These  bonds  have  been  d«- 
Uvercd  to  me  by  Rosalie  R.  Ford  with  instruc- 
tions to  hold  them  as  the  property  of  and  to  bf 
delivered  to  Miss  Estelle  Anderson,  in  accord- 
ance with  instructions  heretofore  given  to  at 
by  Mrs.  Ford.  Also  extract  from  letter  of  E. 
lillery  Anderson  to  Mrs.  Thomas  Ford,  d«tt<i 
.February  26,  1901.  Also  letter  from  Mn. 
Ttiomas  Ford  to  E.  Ellery  Anderson,  date-i 
March  12,  1901." 

The  complainant,  Estelle  Anderson,  was 
not  notified  of  the  creation  of  the  aforpsaiil 
trust  until  after  the  decease  of  Rosalie  R. 
Ford.  On  August  11,  1002,  E.  EUery  .\iMler- 
son,  during  an  interview  with  Rosalie  R. 
Ford  in  Europe,  at  her  request  wrote  ont 
the  following  letter  addressed  to  himself, 
which  was  thereupon  signed  by  Rosalie  It 
Ford  and  delivered  to  him: 

"Fbr  the  purpose  of  carrying  into  effect  th' 
provision  I  have  desired  to  make  for  my  cousir. 
Stella  Anderson  I  hereby  request  you  to  s»t 
aside  sixty  shares  of  Steel  preferred  stock  at''. 
pay  over  the  income  as  received  therefrom  tc' 
Stella.  If  she  should  die  before  mc  this  provi- 
sion is  to  cease  and  the  said  sixty  shares  arr 
to  be  rrturned  to  me.  If  Stella  should  suniu 
me  then  you  are  to  deliver  the  said  sixty  sharr? 
of  stock  to  her." 

At  or  about  the  date  of  said  letter  (Augua 
11, 1902),  RosaUe  R.  Ford  told  Estelle  Ander- 
son of  the  creation  and  provisions  of  said 
trust  and  E.  Ellery  Anderson  also  told  Es- 
telle Anderson  of  the  trust  and  stated  tb:i: 
she  would  receive  the  Income  during  the  lift- 
of  Rosalie  R.  Ford  and  that  upon  the  death 
of  Rosalie  R.  Ford  she  would  receive  the 
principal  If  she  survived.  The  60  shares  of 
preferred  stock  of  the  United  States  Steel 
Corporation  referred  to  in  said  letter  of  Au- 
gust 11,  1902,  were,  at  the  date  of  said  let- 
ter. Included  in  a  certificate  for  100  shanf! 
owned  by  Rosalie  R.  Ford,  standing  in  the 
name  of  B.  EUery  Anderson  and  held  by  him 
for  her  benefit  E.  Ellery  Anderson,  shortly 
after  the  date  of  said  letter  (August  11, 1902 . 
returned  to  New  York  with  said  letter  and 
thereupon  caused  said  certificate  for  lU* 
shares  to  be  split  and  a  new  certificate  (or 
60  shares  to  be  issued  in  bl^  name.  This 
certificate,  together  with  said  letter,  he  plac- 
ed in  an  envelope  upon  which  he  caused  to 
be  Indorsed  the  foUowing: 

"Stella  Anderson  60  shares  of  United  StatK 
Steel  Corporation  preferred  stock.  Cert  No.  C 
25451  P.  Ya  $6,000.  AUo  letter  from  Mrs. 
Rosalie  R.  Ford,  dated  August  11,  1902,  pre- 
senting Miss  SteUa  Anderson  with  the  above 
stockT 

Said  envelope  containing  said  certificate 
and  letter  was  then  placed  by  E.  EUery 
Anderson  in  a  vault  in  Jersey  City,  whera 
it  remained  with  its  contents  until  after  hii 
death. 

On  January  13,  1903,  E.  EUety  Anderson, 
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after  his  return  to  New  York  as  aforesaid, 
wrote  to  Estelle  Anderson  as  follows: 

"  •  •  •  these  60  shares  of  Steel  preferred 
which  Rose  (Rosalie  R.  Ford)  instructed  me  to 
hold  for  your  benefit,  subject,  however,  to  the 
event  of  your  death  before  Rose,  has  declared  its 
usnal  dividends  at  the  rate  of  7  per  cent  per 
aDuum,  and  these  dividends  have  been  carried 
to  your  credit  as  usual  in  the  statement.  When 
I  saw  you  in  Lausanne  you  explained  to  me 
that  you  conld  not  conveniently  get  through  with 
less  than  $2,100  per  annum  if  you  were  to  re- 
tain your  apartment  in  Paris.  As  the  present 
arrangement  carries  your  income  to  that  figure, 
I  hope  It  will  enable  you  to  meet  all  your  ex- 
penses without  trouble." 

Thereafter  during  the  life  of  Rosalie  E. 
Ford  the  dividends  declared  upon  this  stock, 
amounting  to  $420  a  year,  were  paid  regular- 
ly to  Estelle  Anderson.  On  February  22, 
19M,  E.  Ellery  Anderson  died.  Upon  his 
death  his  son  and  the  executor  of  his  vrlU,  the 
defendant,  P.  Channcey  Anderson,  received 
the  said  two  envelopes  and  their  contents. 
He  thereupon  .caused  to  be  transferred  into 
bis  own  name  the  60  shares  of  stodc,  placed 
the  new  certificate  therefor  and  the  said  let- 
ter of  August  11, 1902,  in  the  same  envelope, 
retained  possession  of  hoth  envelopes  and 
their  contents,  and  continued  to  pay  the  in- 
come from  the  60  shares  of  stock  to  Estelle 
Anderson.  In  1908  the  Metropolitan  Elevat- 
ed Railroad  bond  above  mentioned  .was  paid, 
and  P.  Chauncey  Anderson  wrote  Rosalie  R. 
Ford  on  July  10,  1908: 

"  •  •  •  You  will  remember  that  one  of  these 
bonds  (Metropolitan  Elevated  Railroad)  was 
put  in  an  envelope  by  father  for  Stella  at  the 
time  you  set  aside  for  her  $5,000  to  be  delivered 
to  her  only  in  case  you  died  before  her.  I  sup- 
pose it  is  your  wish  that  I  substitute  one  of  these 
new  iKinds  for  the  Metropolitan  bond  which 
was  paid.    •    •    * " 

On  July  27,  1908,  RosaUe  R.  Ford  replied 
to  P.  Chauncey  Anderson : 

"  •  •  ♦  I  will  be  thankful  to  you,  if  you  can 
arrange  the  5,000  dollars  for  Stella,  as  they 
were;  she  now  to  draw  the  income,  and  in  case 
of  my  dying  first,  to  get  the  5,000  (five  thousand) 
dollars;  as  I  have  left  her  nothing  in  my  will; 
in  case  of  her  death  before  me,  the  5,000  dol- 
lars to  return  to  me.    •    •    •  " 

On  October  13, 1908,  P.  Chauncey  Anderson 
replied  to  Rosalie  R.  Ford: 

"  •  •  •  You  say  in  your  letter  'I  will  be 
thankful  to  you  if  you  can  arrange  the  5,000 
dollars  for  Stella  as  they  were,  she  now  to  draw 
the  income,  and  in  case  of  my  dying  first  to 
get  the  5,000  (five  thousand)  dollars,  as  I  have 
left  her  noticing  in  my  will;  in  case  of  her 
death  before  me,  the  5,000  dollars  to  return  to 
me.'  There  were  two  funds  set  aside  for  Stella, 
as  yon  will  remember.  One  was  sixty  shares  of 
Steel  preferred,  from  which  she  has  always  re- 
ceived the  income,  and  the  principal  of  this  was 
subject  to  the  same  arrangement  which  I  have 
quoted  above,  that  is,  if  she  should  die  first,  it 
was  to  be  returned  to  yoo,  but  if  she  survived 
you,  it  was  to  go  to  her.  'Oie  same  arrangement 
applied  to  the  principal  of  the  $5,000  of  bonds 
set  aside  for  her,  but  the  income  from  them  has 
never  been  paid  to  her,  and  I  think  was  not  in- 
tended to  be.  As  I  understood  it,  your  idea  was 
to  give  her  the  principal  of  these  two  f  nnds  pro- 
vided she  survived  you,  but  the  income  was  only 
to  be  ^aid  to  her  from  the  steel  stodc  during 
your  lifetime.  At  any  rate,  that  is  the  way  it 
has  always  been  done.    •    •    •" 


On  October  24,  1908,  Rosalie  E.  Ford  re- 
plied to  P.  Chauncey  Anderson: 

"  •  •  *  I  do  not  now  understand  very  well 
about  the  arrangement  for  Stella's  money.  I 
only  Intended  that  she  should  have  5,000  dollars 
at  my  death,  drawing  the  income  from  it  dur- 
ing my  life  time.  You  write  that  two  funds  are 
set  aside  for  Stella.  Does  that  mean  that  at 
my  death,  she  would  have  10,000  dollars?  That 
is  more  than  I  would  be  willing  to  leave,  and  do 
justice  to  my  natural  heirs,  my  nieces  and  neph- 
ews. I  wish  when  you  come  over,  you  would 
bring  me  a  copy  of  my  will.  I  think  I  might 
like  to  make  some  changes  in  it,  many  circum- 
stances having  changed  since  I  made  it.  I  would 
really  like  to  know  how  much  I  have  left  in 
legacies,  as  I  know  those  are  always  paid  first, 
and  how  much  would  be  left  for  my  heirs,  after 
the  legacies  are  paid.    •    •    • " 

P.  Chauncey  Anderson,  after  the  said  Met- 
ropolitan Elevated  Railroad  bond  was  paid, 
drew  a  line  through  the  name  of  this  bond 
on  the  envelope  in  which  It  was  contained 
and  indorsed  thereon  in  pencil  the  follow- 
ing: 

"Pd.  off  and  one  Am.  Tel.  &  Tel.  Co.  4  per 
cent,  convertible  gold  bond  sub." 

On  January  16, 1900,  P.  Chauncey  Anderson 
also  made  the  following  indorsement  tn  pen- 
cil on  this  envelope: 

"Taken  by  P.  C.  A.  Jan.  16,  1909." 

In  February  and  March,  1909,  P.  Chauncey 
Anderson  .was  In  Europe  and  saw  both  Ros- 
alie R.  Ford  and  Estelle  Anderson.  On 
February  22,  1909,  Rosalie  R.  Ford  executed 
a  win  by  which  she  bequeathed  $5,000  to 
Estelle  Anderson.  No  provision  for  her  had 
been  made  in  Rosalie  R.  Ford's  two  previous 
wills.  On  April  12, 1909,  P.  Chauncey  Ander- 
son wrote  upon  each  of  the  envelopes  as  fol- 
lows: 

"Canceled — provision  now  made  by  Mrs.  Ford's 
will  of  March,  1909.  These  securities  are  now 
property  of  Rosalie  R.  Ford..  April  12,  1900. 
P.  Chauncey  Anderson." 

P.  Chauncey  Anderson  has  no  recollection 
of  the  reason  for  writing  the  last-mentioned 
indorsements  Cwhlch  are  in  his  handwriting) 
upon  the  envelopes.  He  has  no  recollection 
of  any  conversation  with  or  communication 
from  RosaUe  R.  Ford,  or  any  one  in  her  be- 
half,  which  would  account  for  or  suggest  the 
reason  for  making  the  said  Indorsements. 
He  has  no  recollection  of  ever  receiving  any 
directions  from  Rosalie  R.  Ford  canceling  or 
modifying  said  trusts  or  either  of  them,  or 
any  suggestion  that  they  be  canceled  or  mod- 
ified. Until  the  death  of  Rosalie  R.  Ford,  be 
continued  to  hold  both  of  said  envelopes  and 
their  contents,  and  to  pay  the  Income  from 
said  stock  to  Estelle  Anderson. 

On  May  24, 1909,  Thomas  G.  Ford,  husband 
of  Rosalie  R.  Ford,  died.  In  said  will  exe- 
cuted by  Rosalie  R.  Ford  on  February  22, 
1009  (being  the  last  will  executed  by  her 
prior  to  Thomas  6.  Ford's  death),  the  income 
of  her  residuary  estate  was  payable  to  Thom- 
as O.  Ford  during  his  life. 

In  June  and  July,  1909,  P.  Chauncey  An- 
derson was  In  Europe  and  saw  both  Rosalie 
R.  Ford  and  Estelle  Anderson.  On  July  7, 
1909,  and  again  on  August  10,  1910,  Rosalie 
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R.  Tori  executed  a  will  by  which  she  be- 
queathed $10,000  to  Estelle  Anderson.  The 
last-mentioned  will  was  Rosalie  R.  Ford's 
last  win.  No  will  made  In  March,  1909,  has 
been  found  or  Is  known  to  have  been  made. 
In  the  aforesaid  wills  of  1909  and  1910,  exe- 
cuted after  Thomas  G.  Ford's  death,  the  re- 
siduary estate  was  given  to  the  persons  "here- 
inafter named"  who  In  said  will  of  February 
22,  1909,  were  to  take  upon  the  death  of 
Thomas  G.  Ford.  Thereafter  Rosalie  R. 
Ford  stated  to  Estelle  Anderson  that  she  bad 
left  nothing  to  Estelle  Anderson's  brother, 
but  had  left  more  to  Estelle  Anderson  so 
that  Estelle  Anderson  could  provide  for  him. 
During  her  life  Rosalie  R.  Ford  gave  Estelle 
Anderson  financial  assistance,  in  addition  to 
the  Income  of  the  said  shares  of  Steel  stock, 
to  the  extent  of  $500  each  year,  including 
$150  to  assist  in  providing  for  Estelle  Ander- 
son's brother,  who  is  still  living. 

Rosalie  R.  Ford  died  a  legal  resident  of 
Newport,  R.  I.,  on  the  21st  day  of  October, 
191G,  leaving  a  personal  estate  of  the  value 
of  approximately  $118,000,  exclusive  of  the 
property  comprised  in  the  two  trusts  herein 
mentioned.  At  the  time  of  her  death  she  was 
78  years  old.  These  trusts  were  created 
chiefly,  if  not  wholly,  by  certain  correspond- 
ence between  Mrs.  Ford  and  E.  Ellery  Ander- 
son, which  has  already  been  set  forth.  As  this 
court  said  In  Talbot  v.  Talbot,  32  R.  I.  72,  86, 
78  Atl.  535,  540  (Ann.  Cas.  1912C,  1221) : 

"The  general  principle  of  all  the  cases,  both 
English  and  American,  is  unquestionably  the 
.<<ame,  that  in  order  to  create  a  valid,  voluntary 
trust  inter  vivos,  where  the  donor  is  not  trustee, 
there  must  be  an  intent  to  make  a  present  trans- 
fer of  ownorship  upon  trust,  and  the  donor  or 
settlor  must  do  everything  that,  according  to 
the  nature  of  the  property,  is  necessary  to  ex- 
ecute that  intent."  ^ 

And  it  Is  also  stated  In  Brown  r.  Spobr, 
180  N.  T.  201,  209,  73  N.  E.  14,  16,  that: 

"There  are  four  essential  elements  of  a  valid 
trust  of  personal  property:  (1)  A  designated 
beneficiary ;  (2)  a  designated  trustee,  who  must 
not  be  the  beneficiary ;  (3)  a  fund  or  other  prop- 
erty sufficiently  designated  or  identified  to  ena- 
ble title  thereto  to  pass  to  the  trustee;  and  (4) 
the  actual  delivery  of  the  fund  or  other  property, 
or  of  a  legal  assignment  thereof  to  the  trustee, 
with  the  intention  of  passing  legal  title  thereto 
to  him  as  trustee." 

These  elements  are  comprehended  In  the 
statement  of  facts  with  which  we  have  to 
deal  in  the  present  case. 

The  resiH)ndent  does  not  question  the  va- 
lidity of  the  trusts  at  the  time  of  their  cre- 
ation, but  he  claims  (1)  that  they  were  rev- 
ocable, and  (2)  that  they  have  In  fact  been 
revoked,  and  he  therefore  seeks  a  determina- 
tion of  these  two  questions.  For  conveni- 
ence these  trusts  may  be  referred  to  as  the 
"bond  trust"  and  the  "stock  trust" 

We  will  first  take  up  the  question  as  to 
whether  these  trusts  were  In  fact  revoked  by 
Mrs.  Ford.  If  they  were  not  revoked,  and 
no  attempt  was  made  to  revoke  them,  the 
consideration  of  the  other  question,  as  to 


whether  they  were  by  their  terms  revocable^ 
would  become  entirely  unnecessary. 

The  respondent  claims  that  the  bond  trust 
was  revoked  by  the  8to<^  trust,  and  later 
that  the  stock  trust  was  revoked  by  the  will 
of  Mrs.  Ford  executed  February  22,  1909. 
If  It  be  assumed  that  in  the  trusts  as  cre- 
ated a  power  of  revocation  was  reserved  to 
Mrs.  Ford,  or  that  such  a  revocation  was  iu- 
tended  but  omitted  by  mistake,  and  there- 
fore to  be  considered  as  existent,  we  conie 
Immediately  to  the  further  question.  Did  she 
exercise  that  power,  or  did  she  intend  Ut-r 
subsequent  acts  to  be  construed  as  an  exer- 
cise of  such  power?  In  order  to  reach  an 
affirmative  conclusion  we  must  find  suiLe 
sufficient  evidence  of  her  Intent  to  revoke 
and  of  the  act  of  revocation.  CotUng  v.  De 
Sartiges,  17  R.  I.  668,  24  Atl.  530,  16  U  B. 

A.  367 ;  Mason  v.  Wheeler,  19  R,  L  21.  31 
Ati.  426,  61  Am.  St.  Rep.  734. 

Tlie  bond  trust  was  established  and  its 
terms  defined  by  the  letter  of  Mrs.  Ford  to 

B.  Ellery  Anderson  of  June  24,  1900,  in 
which  she  requested  him  to  Invest  the  suia 
of  $5,000  for  the  benefit  of  the  complainant, 
who  should  receive  the  principal  of  the  tru.< 
upon  Mrs.  Ford's  death ;  the  letter  of  Mr. 
Anderson  in  reply  thereto,  although  he  ap- 
pears to  have  erroneously  referred  to  the 
date  of  Mrs.  Ford's  letter  as  January  24th 
Instead  of  Juno  24th,  In  wliich  be  states  that 
he  has  just  put  aside  In  an  envelope  nitb  a 
suitable  Indorsement  $5,000  in  bonds:  and 
the  letter  of  Mrs.  Ford  of  March  12,  1901,  to 
Mr.  Anderson  in  which,  after  expressing  ber 
satisfaction  with  the  arrangement  made,  sbi> 
Inquires  whether  the  corpus  of  the  trust  in 
case  Miss  Anderson  should  die  first  would 
go  to  the  heirs  of  Miss  Anderson  or  would 
come  back  to  her.  In  answer  to  this  inquiry. 
Mr.  Anderson,  in  his  letter  of  April,  1901,  in- 
formed Mrs.  Ford  that: 

The  "securities  have  been  handed  to  me  in 
trust  for  Stella  with  directions  to  deliver  then: 
to  her  in  the  event  of  your  death  before  ber,  and 
to  return  them  to  your  own  securities  in  the 
event  of  her  death  before  you." 

Having  in  view  thU  correspondence  be- 
t\«-een  Mrs.  Ford  and  Mr.  Anderson,  it  would 
seem  that  the  terms  of  the  trust  were  clearly 
determined  and  must  have  been  fully  under 
stood  by  both  of  them.  Tlie  Indorsement  up- 
on the  envelope,  after  describing  the  bonds 
Inclosed,  continues  in  these  words: 

"These  bonds  have  been  delivered  to  me  by 
Rosalie  R.  Ford  with  instructions  to  hold  thpm 
as  the  property  of  and  to  be  delivered  to  MisJ 
Estelle  Anderson,  in  accordance  with  instrac- 
tions  heretofore  given  to  me  by  Mrs.  Ford." 

Following  this  la  a  further  Indorsemait 
making  reference  to  two  letters,  one  written 
by  Mr.  Anderson  to  Mrs.  Ford,  dated  Febru- 
ary 26,  1901,  and  the  other  written  by  Mrs. 
Ford  to  Mr.  Anderson,  dated  Mar<^  12, 1901. 
In  the  first  of  these  letters  Mr.  Anderson  ad- 
vises Mrs.  Ford  that  he  has  placed  the  se- 
curities in  an  envelope  with  a  suitable  ia- 
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dorsement  sbowlng  that  they  are  intended 
as  a  gift  to  Stella  In  accordance  with  the 
letter  of  Mrs.  Ford  of  June  24,  1900.  The 
second  of  these  letters  expresses  Mrs.  Ford's 
approval  of  what  had  been  done. 

E.  EUery  Anderson  died  on  February  22, 
1904,  and  the  envelope, containing  the  bonds 
with  the  Indorsements  as  above  stated  pass- 
ed Into  the  hands  of  P.  Chauncey  Anderson, 
his  son  and  executor  and  now  the  respondent 
in  this  suit,  by  whom  they  were  and  are  re- 
tained. On  February  22,'  1909,  Mrs.  Ford 
executed  a  will  in  which  she  bequeathed  to 
Estelle  Anderson  the  sum  of  $5,000,  and  on 
April  12, 1909,  P.  Chauncey  Anderson  indors- 
ed upon  the  envelope  inclosing  the  bonds 
these  words: 

"Cancele<i — pronsion  now  made  by  Mrs.  Ford's 
will  of  March,  1900.    These  securities  are  now 
roperty  of  Rosalie  R.  Ford.     April  12,  1909. 
\  Chauncey  Anderson." 


I' 


Although  this  Indorsement  is  in  his  hand- 
writing, P.  Chauncey  Anderson  has  no  recol- 
lection of  the  reason  for  writing  it;  he  has 
no  recollection  of  any  expressed  wish  or  in- 
structions from  Mrs.  Ford,  or  from  any  one 
in  her  behalf,  that  he  should  make  such  in- 
dorsement; he  has  no  recollection  of  any 
suggestion  or  directions  from  Mrs.  Ford  ex- 
prt'Rslve  of  any  desire  on  her  part  to  cancel 
or  modify  the  trust.  The  envelope  remained 
in  his  possession  down  to  October  21,  1916, 
when  Mrs.  Ford  died,  without  any  apparent 
attempt  on  his  part  to  restore  the  contents 
to  Mrs.  Ford  or  to  again  associate  them  with 
other  effects  and  property  belonging  to  her. 

Willie  these  statements  of  P.  Chauncey  An- 
derson regarding  the  Indorsement  placed  by 
him  on  the  envelope  are  not  without  some 
odor  of  incredibility,  we  do  not  think  that 
they  can  be  altogether  Ignored.  As  there  is 
no  proof  that  this  indorsement  was  made 
with  the  authority  or  even  with  the  knowl- 
edge of  Mrs.  Ford,  we  do  not  see  how  it 
could  serve  any  other  purpose  except  to  "re- 
fresh the  recollection  of  P.  Chauncey  Ander- 
son as  to  any  instructions  which  he  might 
have  received  from  Mrs.  Ford  respecting  the 
trust.  1  Green.  Ev.  (16th  Ed.)  544.  But  even 
with  the  assistance  of  the  indorsement  he  is 
evidently  unable  to  recall  any  authority  for 
making  it,  and  it  must  stand  as  his  own  in- 
dependent, irresponsible  act,  possibly  based 
upon  some  mistaken  assumption  that  the 
bequest  of  $5,000  to  the  complainant  in  the 
will  of  Mrs.  Ford  of  February  22,  1909,  was 
Intended  to  take  the  place  of  and  cancel  the 
bond  trust. 

It  may  be  here  noted  that  Mrs.  Ford,  by 
her  said  will  of  February  22,  1909,  gave  to 
her  husband,  Thomas  G.  Ford,  the  Income  of 
her  residuary  estate  during  his  life;  that  on 
May  24,  1909,  Thomas  G.  Ford  died;  that  on 
July  7,  1909,  and  again  on  August  19,  1910, 
Mrs.  Ford  executed  wills  in  each  of  which 
the  bequeathed  to  Ektelle  Anderson  the  sum 


of  $10,000 ;  the  wlU  of  August  19,  1910,  be- 
ing her  last  will. 

The  matter  of  the  stock  trust  had  its  ori- 
gin in  a  letter  dated  August  11,  1902,  from 
Mrs.  Ford  to  E.  Ellery  Anderson  in  which 
she  says:  ° 

"For  the  purpose  of  carrying  into  effect  the 
provision  I  nave  desired  to  make  for  my  cousin 
Stella  Anderson  I  hereby  request  you  to  set 
aside  sixty  shares  of  Steel  preferred  stock  and 
pay  over  the  income  as  received  therefrom  to 
Stella.  If  she  should  die  before  me  this  provi- 
sion is  to  cease  and  the  said  sixty  shares  are  to 
be  returned  to  me.  If  Stella  should  survive  me 
then  you  are  to  deliver  the  said  sixty  shares  of 
stock  to  her." 

Acting  upon  this  letter,  R  Ellery  Ander- 
son, who  was  holding  in  his  own  name,  for 
Mrs.  Ford,  a  certUlcate  for  100  shares  of  this 
stock,  caused  the  certificate  to  be  split  and. 
a  new  certificate  for  60  shares,  also  issued  in 
his  name,  to  be  placed  In  an  envelope  upon 
which  he  made  the  indorsement: 

"Stella  Anderson  60  shares  of  United  States 
Steel  Corporation  preferred  stock,  Cert.  No.  C 
25451  P.  Vm  $6,000.  Also  letter  from  Mrs. 
Rosalie  R.  Ford  dated  August  11,  1902,  pre- 
senting Miss  Stella  Anderson  with  the  above 
stock" 

— and  deposited  it  in  his  private  vault  where 
it  remained  until  after  his  death.  Later  this 
envelope  also  came  Into  the  hands  of  P. 
Chauncey  Anderson,  the  Y'espondent,  as  the 
executor  imder  his  father's  will.  It  bears 
the  same  Indorsement  as  the  bond  envelope, 
and  he  is  equally  unable  to  recall  any  reason 
or  authority  for  putting  such  indorsement 
thereon. 

The  complainant  received  no  income  from 
the  bond  trust  during  the  life  of  Mrs.  Ford, 
and  only  learned  of  the  existence  of  that 
trust  after  the  death  of  Mrs.  Ford,  but  she 
was  advised  as  to  the  stock  trust  by  both 
Mrs.  B'ord  and  Mr.  Anderson  and  regularly 
received  the  income  therefrom  down  to  the 
time  of  Mrs.  Ford's  death,  October  21,  1916. 
If  the  stock  trust  had  heen  revoked  by  the 
will  of  Mrs.  Ford  of  February  22,  1009,  as  in- 
dorsed by  P.  Chauncey  Anderson  on  the  en- 
velope, why  did  he  continue,  for  upwards  of 
five  -years,  to  pay  the  income  from  that  trust 
to  the  complainant?  Neither  the  agreed 
statement  of  facts  nor  the  respondent's  brirf 
furnish  an  answer. 

Prior  to,  as  well  as  during,  the  existence 
of  both  trusts  the  complainant  was  from 
time  to  time  the  recipient  of  financial  assist- 
ance from  Mrs.  Ford  sufficiently  substantial 
to  indicate  the  existence  of  an  unusual 
friendship  and  a  fixed  determination  on  the 
part  of  Mrs.  Ford  to  provide  liberally  for 
the  complainant's  welfare.  It  appears  from 
the  letter  of  E.  Ellery  Anderson  to  the  com- 
plainant, dated  January  13,  1903,  and  writ- 
ten after  he  had  arranged  the  matter  of  the 
stock  trust,  that  the  complainant  had  there- 
tofore been  unable  to  provide  as  liberally  for 
her  living  expenses  as  seemed  to  her  con- 
sistent with  her  reasonable  comfort,  and  it 
would  therefore  be  In  keeping  with  the  pre- 
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vlous  attitude  of  Mrs.  Ford  toward  the  com- 
'plainant  that  she  should  desire  to  provide 
the  latter  with  a  fixed  income  which,  com- 
bined with  other  resources  already  enjoyed, 
would  meet  her  wants. 

Without  going  too  much  Into  detail,  it 
seems  to  us  that  the  respondent's  claim  that 
Mrs.  Ford  Intended  to  limit  her  beneficence 
to  the  complainant  to  a  single  gift  and  that 
the  stock  trust  revoked  the  bond  trust  and 
that  the  bequest  of  $5,000  in  the  will  wiped 
out  both  trusts,  assuming  that  the  first  trust 
had  not  already  been  disposed  of,  is  not  sup- 
ported by  any  competent  evi(lence,  but  Is 
merely  an  Inference  which  seems  to  us  to 
have  no  reasonable  foundation.  It  would  only 
be  natural  that  many  years  of  such  harmoni- 
ous relationship  and  continuous  association 
should  nourish  an  inclination  and  desire  on 
the  part  of  Mrs.  Ford  to  provide  more  liber- 
ally for  the  comfort  and  happiness  of  the 
complainant.  The  growth  of  such  a  feeling 
Is  evidenced  by  the  doubling  of  her  gift  to 
the  complainant  in  her  last  two  wills  after 
the  decease  of  her  husband,  to  whom  a  life 
interest  In  the  residuary  estate  bad  been  pre- 
viously given. 

The  respondent  In  his  attempt  to  show  a 
revocation  of  the  two  trusts  seems*  to  place 
much  reliance  upon  a  letter  received  from 
Mrs.  Ford,  dated  October  24,  1908.  In  order 
to  fully  understand  this  letter,  it  will  be  nec- 
essary to  refer  to  two  other  letters  which 
preceded  It,  one  from  Mrs.  Ford  to  P.  Chaun- 
cey  Anderson  dated  July  27,  1908,  and  the 
other  from  P.  Chauncey  Anderson  to  Mrs. 
Ford  dated  October  13,  1908.  In  her  letter 
of  July  27,  1908,  Mrs.  Ford  says: 

"  •  •  ♦  I  will  be  thankful  to  you  if  you  can 
arrange  the  5,000  dollars  for  Stella,  as  they 
were ;  she  now  to  draw  the  income,  and  In  case 
of  my  dying  first,  to  get  the  5,000  (five  thousand) 
dollars ;  as  I  have  left  her  nothing  in  my  will ; 
in  case  of  her  death  before  me,  the  6,000  dol- 
lars to  return  to  me.    •    •    •  " 

To  this  P.  Chauncey  Anderson  replied  on 
October  13,  1908,  as  follows : 

"  •  *  *  You  say  in  your  letter  'I  will  be 
thankful  to  you  if  you  can  arrange  the  5,000 
dollars  for  Stella  as  they  were,  she  now  to  draw 
the  income,  and  in  case  of  my  dying  first  to  get 
the  5,000  (five  thousand)  dollars,  as  I  have  left 
her  nothing  in  my  will:  in  case  of  her  death 
before  me,  the  5,000  dollars  to  return  to  me.' 
There  were  two  funds  set  aside  for  Stella,  as 
you  will  remember.  One  was  sixty  shares  of 
Steel  preferred,  from  which  she  has  always  re- 
coivcd  the  income,  and  the  principal  of  this  was 
subject  to  the  same  arrangement  which  I  have 
quoted  above,  that  is,  if  she  should  die  first,  it 
was  to  be  returned  to  you,  but  if  she  survived 
you,  it  was  to  go  to  her.  The  same  arrange- 
ment applied  to  the  principal  of  the  $5,000  of 
bonds  set  aside  for  her,  but  the  income  from 
them  has  never  been  paid  to  her,  and  I  think 
was  not  intended  to  be.  As  I  understood  it, 
your  idea  was  to  give  her  tiie  principal  of  these 
two  funds  provided  she  survived  you,  but  the  in- 
come was  only  to  be  paid  to  her  from  the  steel 
stock  during^  your  lifetime.  At  any  rate,  that 
is  the  way  it  has  always  been  done.    •    ♦    •  " 

Following  this  Is  the  letter  of  Mrs.  Ford, 
October  24,  1908,  containing  the  following 


language  to  which  the  respondent  attaches 
much  importance: 

"  •  •  •  I  do  not  now  understand  very  wdl 
about  the  arrangement  for  Stella's  money.  I 
only  intended  that  she  should  hare  5,000  dol- 
lars at  my  death,  drawing  the  income  from  it 
during  my  life  time.  Tou  write  that  two  fniid!> 
are  set  aside  for  Stella.  Does  that  mean  that 
at  my  death,  she  would  have  10.000  dollars? 
That  is  more  than-  I  would  be  willing  to  leave, 
and  do  justice  to  my  natural  heirs,  my  nieces 
and  nephews.  I  wish  when  you  come  over,  you 
would  bring  me  a  copy  of  my  will.  I  think  1 
might  like  to  make  some  changes  in  it,  maaj 
circumstances  having  changed  since  I  made  it 
I  would  really  like  to  know  how  much  I  have 
left  in  legacies,  as  I  know  those  are  alwtys 
paid  first,  and  how  much  would  be  loft  for  my 
heirs,  after  the  legacies  are  paid.    •    •    •  " 

Without  going  Into  the  question  of  the  ad- 
mls.<!lbillty  of  this  correspondence,  but  glvto? 
It  all  the  force  which  could  reasonably  be 
claimed  for  It,  we  find  practically  nothing 
therein  leading  to  the  conclusion  that  Mr?. 
Ford  intended  or  desired  to  revoke  thei» 
trusts.  In  his  letter  of  October  13,  190S. 
P.  Chauncey  Anderson  fully  and  clearly  ex- 
plained to  Mrs.  Ford  that  the  two  trusts 
were  still  in  force,  and  that  if  she  died  first 
the  bonds  and  shares  of  stock  would  go  to 
the  complainant.  Assuming  that  the  letter 
of  Mrs.  Ford  of  October  24,  1908,  expressed 
a  wish  that  her  entire  gift  to  the  complain- 
ant be  limited  to  $5,000,  there  is  no  evidence 
that  she  later  made  any  attempt  to  revoke 
either  of  these  trusts,  although  she  had  been 
previously  fully  advised  of  their  existence. 
Whatever  may  have  been  in  the  mind  of  Mrs. 
Ford  on  October  24,  1908,  regarding  the  re- 
duction of  the  amount  which  the  complainant 
should  receive,  her  thought  was  apparently 
controlled  by  some  conception  that  the  larger 
gift  would  work  an  injustice  to  her  natunl 
heirs,  her  nieces  and  nephews. 

P.  Chauncey  Anderson  was  in  Europe  in 
February  and  March,  1909,  and  again  hi 
June  and  July  of  the  same  year.  On  eaA 
of  these  trips  he  saw  both  Mrs.  Ford  and  the 
complainant,  but  he  apparently  received  no 
information  as  to  any  desire  on  the  part  of 
Mrs.  Ford  to  revoke  these  trusts.  Mr.  Ford 
died  May  24,  1909.  The  Income  from  Mrs. 
Ford's  residuary  estate  was  giv«]  to  her  hus- 
band for  life  by  her  will  of  February  22, 1909. 
This  claim  upon  her  bounty  having  been  re- 
leased, she  made  two  other  wills,  one  July  ', 
1909,  and  the  other  which  was  her  final  will 
August  19,  1910.  In  each  of  them  she  be- 
queathed to  the  complainant  the  sum  of  $10.- 
000.  At  no  time  subsequent  to  the  date  of  her 
letter  of  October  24,  1908,  either  in  connection 
with  the  making  of  her  later  wills  or  other- 
wise did  Mrs.  Ford,  so  far  as  appears,  ex- 
press any  wish  or  perform  any  act  which 
could  be  reasonably  construed  as  indicating 
a  desire  that  these  trusts  should  be  revoked. 
When  we  consider  the  long-existing,  Intimate 
relations  between  these  two  women,  and  the 
indisputable  purpose  of  Mrs.  Ford  to  con- 
tribute to  the  living  expenses  of  the  com- 
plainant. It  seems  incredible  that  she  ooald 
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have  had  any  intention  of  making  the  provi- 
sion in  Iier  will  a  substitute  for  tbe  stock 
trust,  the  result  of  which  would  be  to  deprive 
tbe  complainant  of  any  financial  assistance 
for  a.  then  Indefinite  time,  later  determined 
by  tbe  death  of  the  testator  to  be  a  period 
of  approximately  six  years. 

It  Is  our  decision  that  two  valid  trusts 
were  created  by  Rosalie  R.  Ford  for  the  ben- 
efit of  the  complainant ;  that  said  trusts  were 
never  revoked  by  the  said  Rosalie  R.  Ford; 
that  the  complainant  is  entitled  to  the  prin- 
cipal of  said  trusts;  and  that  the  same 
should  be  delivered  to  her  by  the  respondent. 

The  parties  may  present  to  this  court  the 
form  of  a  decree  in  accordance  with  this 
opinion. 


WHITE  V.  WOON-ASQUATUCKBT  RESER- 
VOIR CO.     (No.  5159.) 

(Supreme    Court   of   Rhode    Island.      June   3, 
1918.) 

1.  JlJBT  ^S»14(l)  —  OVEBFLOWB  —  RiGHT  TO 

Jury  Triai.. 
An  action  on  the  caM  brought  under  Gen. 
Laws  1909,  c.  148,  |  1,  as  amended  by  Laws 
1911-12,  c.  697,  f  1,  entitling  landowner  whose 
lands  are  overflowed  by  mill  reservoir  to  dam- 
ages, and  making  such  damages  a  lien  on  the 
property,  with  provision  that  damages  shall  be 
assessed  by  jury,  is  legal  and  not  equitable  as 
regards  right  to  jury  trial  on  issue  of  liability 
at  all. 

2.  Tbiai.  $=»3— Separate  Trials— Overflow 
OP  Lands. 

In  such  case,  there  must  be  two  separate 
Jury  trials,  one  on  the  right  to  recover  damages 
at  all  and  another  on  the  question  of  the 
amount  of  damages. 

Case  Certified  from  Superior  Court,  Provi- 
dence and  Bristol  Counties. 

Action  by  Henry  A.  White  against  the 
Woonasquatucket  Reservoir  Company.  Case 
certified  from  superior  court  under  Gen. 
Laws  1009,  c.  298,  S  5,  as  amended  by  Laws 
1915,  c.  1258,  {  4.  Case  sent  back  to  superior 
court. 

John  J.  Cosgrove  and  Earnest  P.  B.  At- 
wood,  both  of  Providence,  for  plaintiff. 
Green,  Hinckley  &  Allen  and  Chauncey  E. 
Wheeler,  aU  of  Providence,  for  defendant. 

STEARNS,  J.  This  is  an  action  of  the 
case  brought  under  chapter  148  of  the  Gen- 
eral Laws  of  1909,  entitled  "Of  Water  Mills," 
as  amended  by  chapter  697  of  the  Public 
Laws  of  1911.  The  suit  Is  brought  to  re- 
cover damages  for  the  overflowing  of  the 
plaintiff's  land  by  reason  of  the  erection  of 
a  water  mill  or  dam  upon  defendant's  land. 
The  defendant  pleaded  the  general  issue  to 
the  various  counts  in  the  declaration,  and 
the  plaintiff  thereafter  moved  that  the  case 
be  assigned  for  trial  upon  the  miscellaneous 
calendar  of  the  superior  court.  The  case 
was  then  certified  to  this  court  under  the 
provisions  of  section  6  of  chapter  298  of 
the  General  Laws  of  1909,  as  amended  by 


section  4  of  chapter  1258  of  the  Public  Laws 
of  1915;  the  trial  court  having  some  doubt 
as  to, whether  it  was  proper  to  assign  the 
case  for  trial  upon  the  miscellaneous  calen- 
dar, which  would  be  a  trial  by  the  court 
without  a  Jury. 

The  questions  certified  are  as  follows : 

"First.  In  an  action  of  the  case  brought  un- 
der chapter  148  of  the  (general  Laws  as  amend- 
ed by  chapter  697  of  the  Public  Laws  is  the 
plaintiff  entitled  to  have  said  action  first  tried 
on  the  question  of  his  right  to  recover  and 
the  defendant's  liability,  by  the  court  without 
a  jury? 

"Second.  Is  the  defendant  in  such  an  action 
entitled  to  a  jury  trial  on  the  question  of  the 
plaintiff's  right  to  recover  final  judgment  for 
damages? 

"Third.  In  such  an  action  must  there  be  two 
separate  jury  trials,  one  on  the  right  to  re- 
cover final  jadgmen^t  for  damages  and  another 
subsequently  on  the  question  of  the  amount  of 
damages? 

"Fourth.  In  such  action  does  the  statute  re- 
quire that  the  court,  without  a  jury,  detenoinc 
the  plaintiff's  right  to  recover  against  the  de- 
fendant and  after  the  entry  of  final  judgment 
for  damages  against  tbe  defendant  that  the 
case  shall  be  tried  by  a  jury  on  tbe  question 
solely  of  the  amount  of  damages? 

"Fifth.  Is  the  plaintifr  entitled  to  have  the 
whole  case  as  to  liability  and  tbe  amount  of 
damages  determined  in  one  trial?" 

The  above  questions  present  only  one  fun- 
damental question  which  Is  whether,  in  an 
action  of  the  case  under  the  act,  in  which 
the  defendant  has  pleaded  the  general  issue, 
the  parties  are  entitled  to  a  trial  by  jury 
upon  the  question  of  the  plaintiff's  right  to 
recover  damages  at  all,  prior  to  the  jury 
trial  for  the  assessment  of  damages.  The 
plaintiff  contends  that  tbe  question  of  liabil- 
ity is  to  be  determined  by  the  court  without 
a  jury,  and  final  Judgment  thereon  rendered 
before  tbe  question  of  damages  is  submitted 
to  a  Jury,  for  the  reason  that  the  procedure 
under  the  act,  as  he  argues,  is  in  the  nature 
of  an  equity  suit  to  enforce  a  lien. 
Section  2  of  the  act  provides  that: 
Any  person  aggrieved  or  injured  hy  tbe 
maintenance  of  the  pond  or  dam  "may  com- 
mence an  action  of  the  case  in  the  superior 
court  for  the  county  in  which'  such  dam  is, 
against  the  owner  of  the  dam  or  any  precedent 
owner  thereof,  and  a  copy  of  the  writ  shall  be 
left  by  the  officer  serving  the  same  in  the  of- 
fice of  the  town  clerk  of  the  town  in  which  such 
dam  is;  and  the  mill  and  milldam  complained 
of,  together  with  all  their  appurtenances  and 
the  land  under  and  adjoining  the  same,  shall 
thenceforth  be  pledged  and  liable  for  the  dam- 
ages which  may  be  recovered  in  such  action." 

And  by  section  3  it  is  provided  that: 
"Whenever  any  plaintiff  in  any  such  action 
shall  recover  final  judgment  for  damages  against 
the  defendant,  the  question  of  the  amount  of 
such  damages  shall,  unless  otherwise  agreed  by 
the  parties,  be  tried  by  jury  on  a  day  to  be  ap- 
pointed by  the  superior  court." 

Provision  is  also  made  for  the  assessment 
by  the  Jury  of  yearly  and  gross  d<i°i&8es. 
Tbe  plaintiff  within  a  certain  time  after  the 
rendition  of  the  verdict  moy  elect  between 
yearly  and  gross  damages.    £2zecutlon  In  the 
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case  mns  against  the  real  and  personal  es- 
tate of  the  defendant,  and  if  the  defendant 
was  the  owner  of  the  mill  at  the  date  of  the 
writ  also  against  the  mill  and  mllldam  and 
the  appurtenances  thereof. 

[1]  The  remedy  thus  provided  Is  an  action 
at  common  law  with  the  customary  proce- 
dure by  service  of  the  writ  upon  the  defend- 
ant with  pleadings,  judgment,  and  execution 
In  accordance  with  the  common  law  rules. 
The  fact  that  the  plaintiff  In  certain  cases, 
If  he  prevails,  is  given  additional  security 
In  the  form  of  a  lien  for  the  satisfaction  of 
his  damages  in  no  wise  alters  the  character 
of  the  proceedings  which  are  legal  and  not 
equitable. 

The  plaintiff  also  daims  that  historically 
the  suit  has  always  followed  more  or  less  the 
form  of  an  equity  suit,  and  in  support  of  this 
contention  our  attention  is  called  to  the  lan- 
guage of  the  early  colonial  statutes.  Pub. 
Laws  R.  I.  1745,  p.  180;  Pub.  Laws  1822  to 
1842,  p.  1034.  See,  also,  Pub.  Laws  1844, 
p.  205,  §  2,  and  Gen.  Laws  1890,  c.  122,  $  3. 
No  precedents,  however,  are  found  to  sup- 
port this  contention,  and  the  provisions  of 
the  acts  referred  to  do  not  support  the  claim 
of  the  plaintiff.  On  the  contrary,  the  only 
reported  case  in  this  state  bearing  at  all 
on  the  question  in  issue  furnishes  a  prece- 
dent which  Is  adverse  to  the  claim  of  plain- 
tiff. We  refer  to  the  case  of  Barber  v. 
James,  18  R.  L  798,  31  AU.  204,  decided  in 
1895.  An  examination  of  the  original  rec- 
ords of  this  case  (No.  1837  in  court  of  com- 
mon pleas,  and  Ex.  195  in  the  appellate  divi- 
sion of  the  Supreme  Court)  discloses  the 
following  facts: 

This  was  an  action  of  the  case  brought  un- 
der the  Public  Statutes  of  Rhode  Island 
1882,  chapter  104,  "Of  Water  Mills."  The 
writ  was  Issued  April  21,  1800.  The  case 
was  first  tried  in  the  court  of  common  pleas 
at  the  May  term,  1891,  In  Washington  county, 
and  the  question  of  liability  was  tried  by 
a  court  sitting  with  a  Jury.  The  verdict 
of  the  Jury  was  recorded  as  follows: 

"The  jury  finds  that  the  defendants  are 
gujltyj  and  did  flow  the  plaintiff's  land,  as  lie 
has  m  bis  declaration  thereof  complained 
against  them,  and  is  entitled  to  damages  for 
such  wrongful  flowage." 

Upon  appeal  to  the  Supreme  Court  for 
Washington  county,  the  matter  was  tried  by 
said  court  de  novo  in  1892,  before  a  Jury, 
which  returned  the  following  verdict: 

"The  jury  find  that  tiie  defendants  do  keep 
np  and  maintain  the  dam  and  flow  back  the  wa- 
ter in  and  upon  the  land  of  the  plaintiff  and 
damage  the  same,  as  the  plaintiff  has  in  his  dec- 
laration thereof  complained  against  them,  and 
the  plaintiff  is  entitled  to  damages." 

Thereafter  the  Supreme  Court  for  Wash- 
ington county  issued  a  writ  to  the  sheriffs 
of  the  several  counties  on  June  19,  1893,  re- 
quiring the  return  of  eighteen  jurors.  The 
matter  was  then  tried  upon  the  question  of 


damages  by  the  special  jury,  thus  cn\W,. 
and  a  verdict  was  rendered  on  July  7,  ist;. 
in  which  the  damages  were  assessed.  Tlie 
matter  then  went  to  the  appellate  division 
of  the  Supreme  Court  upon  petiUou  -for  a 
new  trial,  which  petition  was  denied.  S«» 
opinion  in  18  R.  I.  798,  31  Atl.  26*. 

At  the  time  this  case  was  decided,  sf.lloa 
3  of  chapter  104  provided  that: 

"Whenever  it  shall  be  adjudged  by  said 
court  that  the  plaintiff  in  any  such  actioo  is  en- 
titled to  damages,  the  defendant  shall  have  tli« 
right  to  appeal  from  such  judgment  »  »  • 
and,  in  like  manner,  the  plaintiff  may  ai>|n-;<l 
whenever  said  court  shall  adjudge  that  be  is 
not  entitled  to  damages." 

It  Is  to  be  noted  that,  although  the  lan- 
guage in  the  act  above  quoted  is  more  favor^ 
able  to  the  contention  of  plaintiff  than  the 
terms  of  the  present  act,  the  right  of  the 
parties  to  a  trial  by  jury  on  the  question  of 
liability  was  not  questioned  by  either  party, 
and  it  is  fair  to  assume,  In  the  absence  of 
any  evidence  to  the  contrary,  that  the  prac- 
tice followed  in  this  case  was  in  accordno'v 
with  the  usual  procedure  In  thia  class  of 
cases.  Certainly  the  court  would  not  !»■ 
justified  in  construing  the  statute  In  snt 
manner  as  to  deprive  the  imrtles  of  a  risdit 
to  trial  by  Jury  on  the  question  of  liability, 
which  raises  the  question  of  property  rluhts 
and  is  the  very  foundation  of  a  plalniifTs 
claim,  unless  such  intention  Is  clearly  ex- 
pressed in  the  statute.  We  do  not  find  any 
such  intention  in  the  law  in  question. 

[2]  Our  conclusion  is  that  the  act  providiN 
for  two  trials  by  Jury ;  the  first  to  determine 
the  question  of  liability  and  the  second  to 
determine  the  amount  of  damages,  with  the 
right  of  course  in  each  case  for  the  parti*^ 
by  agreement  to  waive  Jury  triaL  Our  .in- 
swer  to  the  first  question  is  "No;"  to  the 
second  question  "Yes ;"  to  the  tliird  qnestioo 
"Yes;"  to  the  fourth  question  "No;"  to  the 
fifth  question  "No." 

It  is  ordered  that  the  papers  in  the  cause 
with  the  decision  of  this  court  certified  there- 
on be  sent  back  to  said  superior  ocrart  for 
further    proceedings. 


HAMMETT  et  nx.  y.  WRIGHT. 

(Nob.  5173-61T9.) 

(Supreme  Court  of  Rhode  Island.    Jane  3, 
1918.) 

1.  Wills  <S=»43f>—CoNSTRtrcnoN— Intent. 

The  intent  of  the  testator  must  be  carrirf 
out  whenever  such'  intention  can  be  determin- 
ed from  the  terms  of  the  will  and  is  not  in  vio- 
lation of  any  established  rule  of  law. 

2.  ExEctrroaa  and  Administrators  «=s>289- 
Patment  or  Claims— Expenses  of  Lire 
Tenant. 

Where  testator  devised  all  his  propertr.to 
his  wife  for  life  "to  fully  provide  for  her  main- 
tenance and  comfort,  her  medical  attendux* 
and  every  want  that  can  be  provided  for  bw. 
expenses  for  medical  care  during  the  wiffi 
last   illness   and    for  household   supplies  wet* 
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chargeable  to  testator's  estate,  and  should  be 
satisfied  from  it  by  the  executor  before  distri- 
bution to  the  heirs  and  legatees. 
3.  Wills  ■8:=>G34(6)— Life  Estates— Time  of 

Vesting  of  I^egacies. 
Where  a  will  de-vised  a  life  estate  in  all 
property  to  testator's  wife,  and  after  her  de- 
cease and  payment  of  her  funeral  expenses  and 
otlior  indebtedness  the  property  was  to  be 
sold,  and,  after  paying  several  bequests  to 
orliers,  the  remainder  of  the  estate  was  to  be 
equally  divided  between  four  devisees,  and  that 
ail  losades  which  may  lapse  by  reason  of  death 
or  refusal  of  the  legatees  to  accept  shall  revert 
to  and  become  a  part  e£  the  residue  of  the 
estate,  the  legacies  vested  at  the  death  of  the 
testator,  but  payment  was  postponed  during  the 
life  tenancy. 

Case  Certified  from  Superior  Court,  New- 
port County. 

Suits  by  S.  Schuyler  Hammett  and  wife, 
Charles  D,  Easton,  J.  R,  Lorah  &  Co.,  the 
Edward  A,  Brown  Company,  Mary  L.  Clark, 
Samuel  W.  March,  and  George  Stanhope 
against  Walter  A.  Wright.  From  decrees  In 
each  case  allowing  the  final  account  of  de- 
fendant as  executor  of  the  will  of  John  Hen- 
ry Tilley,  complainants  appeal.  Certified 
from  superior  court  on  agreed  facts.  Re- 
manded for  further  proceedings. 

Burdick  &  MacLeod  and  Shefiield  &  Har- 
vey, all"wt  Newport,  for  appellants.  Charles 
R.  Easton,  of  Providence,  for  Charles  D. 
Easton.  Charles  H.  Koehue,  Jr.,  of  Newport, 
for  Edith  M.  TUley,  Adm'x. 

VINCENT,  J.  These  are  appeals  from  a 
decree  of  the  probate  court  of  Newport  al- 
lowing the  final  account  of  Walter  A.  Wright 
as  executor  under  the  will  of  John  Henry 
Tllley,  late  of  siald  Newport,  deceased,  and 
are  certified  to  this  court  upon  an  agreed 
statement  of  facts.  The  facts  agreed  upon 
and  the  questions  raised  In  these  appeals  are 
identical,  and  Involve  the  construction  of 
certain  provisions  of  the  will  of  the  said 
John  Henry  Tilley.  These  provisions  are  as 
follows: 

"First  I  give  everything  of  which  I  am  pos- 
sessed, real  estate  and  personal  property,  at  the 
time  o£  my  decease,  to  my  wife,  Louise  Haqi- 
mett  Tilley,  to  have  and  use  and  enjoy  during 
her  lifetime,  together  with  all  interest,  dividends, 
rents  and  other  income  which  should  have  been 
receivable  by  me  if  living.  It  being  my  desire 
and  intent  to  fully  provide  for  her  maintenance 
and  comfort,  her  medical  attendance  and  every 
want  that  can  be  provided  for  her. 

"Secondly.  After  the  decease  of  my  said  wife, 
Louise  Hammett  Tilley,  I  direct  (all  funeral  ex- 
penses and  other  indebtedness  having  been  paid) 
that  all  my  property  of  every  kind  shall  be  sold 
to  the  beat  advantage,  and  from  the  a(;gregate 
amount  of  said  sales  that  the  sums  herein  speci- 
fied be  paid  to  the  persons  herein,  as  follows,  to 
wit    •    •    *" 

After  bequests  of  money.  In  various 
amounts,  to  some  20  different  persons,  the 
testator  bequeaths  to  Mary  S.  Martin,  Eliza- 
beth R.  Smith,  Eliza  S.  Hammett,  and  S. 
Schuyler  Hammett  "all  the  rest,  residue  and 
remainder  of  my  estate,  to  be  equally  divided 
between  them"  and  concludes  by  saying: 


"It  is  mv  express  intention  and  desire  that  all 
legacies  which  may  lapse  by  reason  of  death  or 
refusal  of  the  legatees  named  herein  to  accept 
shall  revert  to  and  become  a  part  of  the  residue 
of  my  said  estate." 

The  will  of  the  testator  was  executed  Feb- 
ruary 22,  1907,  and  he  dl/ed  September  21, 
1907.  His  wife,  Louise  Hamipett  Tilley,  died 
January  20,  1017.  Four  of  the  legatees,  Rls- 
brough  H.  Tilley,  Martha  King,  Benjamin 
Weaver,  and  Mary  S.  Martin,  the  latter  be- 
ing one  of  the  residuary  legatees,  died  after 
the  testator  and  prior  to  the  death  of  the 
widow,  Louise  Hammett  Tilley. 

Six  of  tliese  appeals  are  taken  by  credi- 
tors, including  the  doctor  and  nurse  who  at- 
tended Louise  Hammett  Tilley  In  her  last 
illness,  the  druggist  who  furnished  medicines, 
and  two  merdiauts  who  furnished  household 
supplies.  The  remaining  appeal  is  taken  by 
S.  Schtiyler  Hammett  and  Eliza  S.  Hammett, 
his  wife,  as  residuary  legatees.  Two  ques- 
tions are  presented  for  consideration:  (1) 
Should  the  executor  iMiy  the  claims  of  the 
appellant  creditors,  before  making  distribu- 
tion to  the  legatees?  and  (2)  Are  the  legacies 
bequeathed  to  those  who  predeceased  the 
widow,  I^uise  Hammett  TUley,  now  payable 
to  their  estates  or  descendants,  or  have  they 
lapsed  and  become  a  part  of  the  residuary 
estate? 

In  and  by  the  first  clause  of  his  will  the 
testator  gives  to  his  wife,  Louise  Hammett 
Tilley,  a  life  estate  in  all  of  the  real  and 
personal  property  of  which  he  may  die  seis- 
ed and  possessed.  With  the  apparent  pur- 
pose of  more  clearly  and  positively  express- 
ing his  Intention  that  liis  wife  should  have 
as  liberal  an  enjoyment  of  the  estate  during 
her  life  as  the  nature  titereof  would  permit, 
the  testator  added  the  words: 

"It  being  my  desire  and  intent  to  fully  pro- 
vide for  her  maintenance  and  comfort,  her  medi- 
cal attendance  and  every  want  that  can  be  pro- 
vided for  her." 

In  the  second  clause  of  the  will  the  testa- 
tor provides  that  after  the  decease  of  his 
wife  and  after  the  payment  of  her  funeral 
expenses  and  other  indebtedness  his  proper- 
ty should  be  sold  and  the  legacies  paid.  • 

[1]  It  is  the  generally  accepted  rule  that 
the  intent  of  the  testator  must  be  carried  out 
whenever  such  intention  can  be  determined 
from  the  terms  of  the  will  and  is  not  in  vio- 
lation of  any  established  rule  of  law. 

[21  The  testator  must  have  been  mindful 
of  the  probability,  not  to  say  reasonable  cer- 
tainty, that,  upon  the  decease  of  his  wife, 
bills  incurred  during  her  last  illness  would 
be  left  outstanding,  and  It  would  be  fair  to 
presume  that  he  desired  and  Intended  that 
such  bills  should  be  paid.  We  do  not  need, 
however,  to  rely  upon  presumption.  The 
language  which  the  testator  has  employed 
seems  to  us  to  show  a  clear  intention  on  his 
part  that  all  such  claUns  should  be  satisfied 
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out  of  his  estate,  and  that  such  satisfaction 
should  precede  any  distribution  to  heirs  or 
legatees.  We  think  that  these  accounts,  If 
found  correct,  shonld  be  paid  by  the  execu- 
tor. 

[3]  Upon  the  second  question,  as  to  what 
becomes  of  the  legacies  given  to  those  who 
have  predeceased  the  widow,  Louise  Ham- 
mett  Tllley,  It  is  argued  that  the  general 
policy  and  scheme  of  the  will,  as  a  whole, 
show  that  It  was  the  Intention  of  the  testa- 
tor that  the  legacies  should  vest  only  in  such 
of  the  legatees  as  should  survive  the  widow, 
Louise  Hammett  Tllley,  for  the  reason  that 
they  are  not  payable  until  after  her  decease, 
and  not  then  except  upon  the  fulfillment  of 
two  spedflc  conditions:  (1)  The  payment  of 
her  funeral  expenses  and  other  Indebted- 
ness; and  (2)  the  conversion  of  the  property 
Into  cash,  thereby  creating  a  new  fund  out  of 
which  such  legacies  should  be  paid,  and 
therefore  they  do  not  constitute  gifts  of  cer- 
tain amounts,  with  time  of  payment  post- 
poned, but  are  gifts  out  of  a  specific  fund 
to  be  created  at  a  future  date  and  after  the 
happening  of  a  certain  event 
.  In  support  of  this  argument  the  case  of 
Luttgen  V.  Tiffany,  37  R.  L  416,  93  Atl.  182, 
la  cited.  We  think  that  case,  however,  dif- 
fers materially  from  the  case  at  bar.  In 
that  case  the  testator  gave  "all  of  my  estate 
which  may  l>e  remaining  in  the  hands  of  my 
said  trustee  at  the  time  of  the  decease  of 
my  said  wife,  to  my  children,"  etc.  As  the 
court  said.  It  is  the  estate  "remaining  in 
the  hands'  of  my  said  trustee  at  the  decease 
of  my  said  wife"  which  is  given  to  the 
children,  and  not  the  estate  of  which  the 
testator  was  seised  and  possessed  at  the  time 
of  his  death.  In  that  case  the  will  also 
further  provided  for  the  inclusion  of  any 
after-bom  children  should  there  be  any,  and 
the  court  held  that: 

"It  was  the  plain  intention  of  the  testator  to 
have  the  estate  remaining  in  the  bands  of  the 
trustee  at  the  widow's  death  distributed  among 
a  class  composed  of  his  children  living  at  the 
death  of  the  widow  and  the  issue  of  a  deceased 
child  or  children,  if  any,  living  at  that  time. 
The  members  of  this  class  cannot  be  ascertained 
until  the  death  of  the  widow." 

This  is  a  difTerent  situation  from  that  pre- 
sented by  the  case  at  bar  where  the  testator 
disposes  of  the  estate  of  which  he  died  seis- 
ed and  possessed,  and  not  the  estate  "re- 
maining in  the  bands  of  the  trustee  at  the 
time  of  the  decease"  of  the  wife  as  in  the 
Luttgen  Case,  supra. 

We  think  that  the  several  legacies  given  to 
those  who  deceased  prior  to  the  death  of  the 
widow,  Louise  Hammett  Tllley,  vested  in 
them  upon  the  decease  of  the  testator,  John 
Henry  Tllley;  the  payment  thereof  being 
postponed  during  the  life  of  Louise  Hammett 


Tllley.  Chafee  v.  Maker.  17  R.  I.  739,  24  AtL 
773;'  Caswell  v.  Robinson,  21  R.  L  193,  42 
AU.  877. 

In  considering  that  portion  of  the  will 
which  says,  "It  is  my  express  intention  aod 
desire  that  all  legacies  which  may  lapse  Iqr 
reason  of  death  or  refusal  of  the  legate*^ 
named  herein  to  accept  shall  revert  to  and 
become  a  part  of  the  residue  of  my  estate." 
we  do  not  find  anything  therein  which  can 
reasonably  be  construed  as  an  Intention  on 
the  part  of  the  testator  to  defer  the  vestinR 
of  these  legacies  until  the  death  of  Louise 
Hammett  Tllley.  It  seems  to  us  that  that 
portion  of  the  will  Is  simply  precautlonarr. 
and  designed  to  refer  to  any  legacy  which 
might  be  refused  or  the  payment  of  which 
might  through  circumstances  become  impossi- 
ble. It  may  be  that  upon  any  refusal  or  im- 
possibility of  payment  the  legacy  wonld  nat- 
urally fall  Into  the  residuary  estate  without 
the  expressed  Intention  of  the  testator  to  that 
effect,  but,  even  taking  that  view  of  it,  w? 
cannot  see  that  such  expression  can  be  con 
strued  as  evidencing  a  purpose  to  defer  the 
vesting  of  the  legacies  until  a  future  time. 

We  do  not  see  that  any  new  fund  wonld 
be  created  by  a  sale  of  the  proi)erty  out  of 
which  the  legacies  should  be  palSTnor  can 
we  see  that  such  provision  is  expressive  of 
any  intent  on  the  part  of  the  testator  that 
the  legacies  should  not  vest  until  the  deatli 
of  bis  wife.  The  sale  of  the  property  w«~ 
simply  directory,  and  a  necessary  step  in 
carrying  out  the  intention  of  the  wtlL  It 
was  the  only  practical  way  In  whldi  the  ex- 
ecutor could  obtain  the  funds  with  which  ti' 
pay  the  several  gifts  which  the  will  pequired 
him  to  do.  This  court  held  In  Re  Petition  of 
William  M.  Holder,  21  R.  I.  48,  41  AU.  5T«. 
that  where  an  executor  was  directed  by  will 
to  sell  real  estate,  pay  over  two-fifths  of  the 
proceeds  to  A.,  and  distribute  the  remainder 
equally  among  B.,  C,  and  D.,  and  where  B. 
died  after  the  testatrix  but  before  the 
division,  B.,  C.,  and  D.  took  equally,  and  that 
the  direction  for  a  sale  operated  as  an  eqai- 
table  conversion  of  the  real  estate  into  per- 
sonalty and  is  deemed  to  have  been  mad« 
from  the  time  of  the  testatrix's  decease. 

It  is  our  decision  that  the  appellant  credi- 
tors are  entitled  to  the  payment  of  their 
lawful  claims  out  of  the  estate  of  John  Henry 
Tllley,  and  that  the  bequests  to  RislM^ngh 
H.  Tllley,  Martha  King,  Benjamin  Weaver, 
and  Mary  S.  Martin  became  vested  in  them 
upon  the  decease  of  the  testator,  John  Hen- 
ry Tllley. 

The  papers  in  the  several  cases  with  onr 
decision  certified  thereon  are  sent  back  to 
the  superior  court  for  the  county  of  Newport 
for  further  proceedings. 
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SROKA  T.  HAIXIDAT  et  al.    (No.  5142.) 

(Sapreme   Court   of   Rhode    Island.     June   7, 
1918.) 

Explosives  €=s>11— Injukies  to  Childken— 
Pboximate    Cause— Question    fob   Juby— 
"Independent  Intebveninq  Cause." 
Where  a  bomb,  fired,  at  a  Fourth  of  July 
celebration,    failed    to   explode,   and   fell   upon 
land  of  a  private  owner,  where  a  7  year  old 
boy  picked  it  up,  and  he  and  plaintiff,  a  6% 
year  old  son  of  the  landowner,  hghted  the  fuse, 
and  it  exploded,  with  injuries  to  plaintiff,  the 
act  of  the  7  year  old  boy  was  not  as  a  matter  of 
law  an  independent  intervening  cause,  breaking 
the  causal  connection  between  defendants  negli- 
gence in  firing  the  bomb  and  the  injury. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Independent  In- 
tervening Cause.] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Elmer  J.  Rath- 
btin.  Judge. 

Action  by  John  Sroka,  by  his  father  and 
next  friend,  against  Fred '  P.  Halliday  and 
others.  On  defendant's  exceptions  to  verdict 
for  plaintiff.  Exceptions  overruled,  and  case 
remitted  with  directions. 

See,  also,  39  R.  I.  119,  97  Atl.  965. 

John  P.  Beagan  and  John  J.  Richards, 
both  of  Providence,  for  plaintiff.  Mumford, 
Huddy  &  Emerson,  and  Fitzgerald  &  Htggins, 
all  of  Providence,  and  James  G.  Connolly  and 
Thomas  P.  Corcoran,  both  of  Pawtucket,  for 
defendants. 


PARKHUR8T,  C.  J.  The  plaintiff,  by  his 
father  and  next  friend,  brought  this  action  to 
recover  for  injuries  sustained  by  him  on  the 
12th  of  July,  1912,  through  the  explosion  of 
a  bomb  which  was  sent  into  the  air  as  part 
of  the  Fourth  of  July  celebration  of  that 
year. 

The  plaintiff's  claim  is  that  by  reason  of 
the  negligence  of  the  contractors  employed 
by  the  defendants  having  charge  of  said  cele- 
bration, the  bomb  in  question  failed  to  ex- 
plode in  the  air,  as  it  was  intended,  but  was 
thrown  across  the  river  and  landed  upon  the 
property  occupied  by  the  plaintiff's  father; 
that  8  days  later,  upon  the  12th  of  July,  1912, 
the  plaintiff,  with  two  companions,  was  play- 
ing in  the  yard  of  the  plaintifTs  father;  that 
one  of  the  boys  found  the  tmexploded  bomb; 
that  they  procured  a  match,  lit  the  bomb 
while  it  was  In  the  plaintiffs  hands,  and  that 
it  exploded,  causing  the  Injuries  for  which 
the  action  was  brought. 

The  plaintiff,  John  Sroka,  at  the  time  of 
the  Injury,  was  a  child  about  6%  years  of 
age,  and  lived  with  his  parents  at  321  North 
Main  street,  in  the  dty  of  Pawtucket — ^North 
Main  street  being  on  the  west  side  of  the 
Blackstone  river,  some  600  feet  distant  from 
Gofl's  lot,  so  called,  whidi  is  on  the  east  side 
of  said  river,  upon  which  lot  a  display  of  fire 


works  of  varied  diaracter,  Inclnding  numer- 
ous aerial  bombs,  was  set  off  daring  the  day 
and  evening  of  July  4,  1912.  The  plaintiff, 
John  Sroka,  received  the  injuries  complained 
of  on  July  12,  1912,  while  at  play  in  his  own 
yard  at  321  North  Main  street,  with  two  other 
children,  one  of  them  about  7  years  old,  the 
other  about  4  or  5  years  old.  The  youngest 
child  found  there  an  unexploded  bomb,  and 
brought  it  to  the  others,  and  they  played  with 
It  They  found  a  match  in  the  yard,  which 
was  applied  to  this  bomb  while  in  the  hands 
of  the  plaintiff;  it  then  and  there  exploded 
and  severely  injured  the  plaintiff,  blowing  olt 
the  palms  of  both  hands  and  all  the  fingers 
except  the  index  finger  of  the  right  hand  and 
the  little  finger  and  the  next  finger  on  the  left 
hand,  breaking  both  arms,  and  causing  a  se- 
vere Injury  in  the  right  knee,  a  slighter  in- 
jury to  the  left  knee,  and  causing  severe  pow- 
der burns  to  the  face  and  body. 

Certain  of  the  defendants  were  appointed 
a  committee  by  the  city  council  of  the  city  of 
Pawtucket,  and  others  were  appointed  on  be- 
half of  the  board  of  trade,  and  the  two  joined 
as  one  committee  having  charge  of  the  cele- 
bration. The  case  was  tried  in  the  superior 
court  in  April,  1915,  and  then  resulted  In  the 
direction  of  a  verdict  for  the  defendants  on 
the  grounds,  in  substance,  that  the  defendants 
being  members  of  a  committee  appointed  by 
the  city  councU  were  not  liable,  and  also  that 
the  fireworks  display  was  let  to  independent 
contractors,  and  the  Injury  was  due  to  their 
negligence;  the  case  then  came  before  this 
court  on  plaintifTs  exceptions  based  on  these 
rulings,  the  exceptions  were  sustained,  and 
the  case  was  sent  back  for  a  new  trial.  See 
Sroka  v.  Halliday,  39  R.  I.  119,  97  Atl.  965, 
to  which  reference  is  had  for  a  further  state- 
ment of  the  facts  In  evidence  in  this  case, 
which  differ  in  no  essential  respect  from  the 
facts  then  In  evidence. 

In  our  opinion  In  39  R.  I.  119,  97  Atl.  965, 
referred  to  above,  we  passed  upon  all  the 
questions  at  that  time  raised  before  the  court 
as  to  the  liability  of  the  defendants  as  being 
persons  responsible  for  the  negligence  of  the 
fireworks  company,  which  we  held  to  be  their 
agent  and  subject  to  their  control,  and  as 
to  the  nature  and  quality  of  the  responsibil- 
ity of  the  defendants  and  as  to  their  duties 
to  the  public  In  regard  to  the  degree  of  care 
required  In  carrying  on  a  dangerous  display 
involving  the  use  and  firing  of  explosive 
bombs;  and  held  that  there  was  evidence 
of  actionable  negligence  on  the  part  of  the 
defendants  which  should  have  been  submitted 
to  the  jury.  A  new  trial  was  had  before  a 
judge  of  the  superior  court  sitting  with  a 
jury,  April  19  to  May  2,  1917,  and  resulted  in 
a  verdict  for  the  plaintiff  for  $17,000.  At 
the  conclusion  of  the  evidence  at  this  latter 
trial  defendants  moved  for  direction  of  a  ver- 
diet  In  their  behalf;  the  motion  was  denied; 
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tbe  defendants  excepted,  and  duly  filed  and 
prosecuted  a  bill  of  exceptions  (without  mov- 
ing for  a  new  trial);  the  case  is  now  be- 
fore tbls  court  on  defendants'  bill  of  ex- 
ceptions. 

Altbough  defendants  took  numerous  ex- 
ceptions during  the  progress  of  the  trial,  tb^ 
are  now  urging  before  this  court  only  one 
of  them,  viz.  their  exception  to  tbe  refusal 
of  the  trial  Judge  to  direct  the  Jury  to  return 
a  verdict  in  favor  of  the  defendants  at  the 
conclusion  of  all  the  testimony;  the  basis  of 
defendants'  claim  is  stated  iu  their  brief  as 
follows: 

"The  prineipal  ground  which  is  urged  by  these 
defendants  at  this  time  as  a  ground  for  the  di- 
rection of  a  verdict  in  their  favor  is  that  re- 
gardless   of    the    defendants'    ncgliBcnce,    such 
negligence  was  not  the  proximate  cause  of  the 
accident,  but  that  the  chain  of  causation  was  | 
broken  by  the  intervontion  of  the  action  of  iiu-  ■ 
other,  namely,  by   the  action   of  the  boy   who 
found  the  bomb,  and  applied  the  fire  to  it.    This  I 
brief  will  be  confined  to  that  one  gueetion."       , 

Otherwise  stated,  the  defendants'  contcn- ; 
tion  is  that  In  view  of  nil  the  evidence  tbe , 
trial  Judge  should  have  found  as  a  matter  of 
law  that  the  act  of  a  7  year  old  boy  In  setting 
off  an  explosive  bomb  with  a  lighted  match 
while  the  bomb  was  in  the  hands  of  tbe 
plaintiff  was  such  an  "intervention  of  a  re- 1 
sponsible  third  party"  as  to  break  the  causal ! 
connection  between  the  negligence  of  the  de- ' 
fendants  and  tbe  damage  to  the  plaintiff,  "for . 
the  genera]  reason  that  causal  connection  be- , 
tweeu  negligence  and  damage  is  broken  by  ' 
the  interposition  of  Independent,  responsible 
human  action";   and  the  defendants  cite  in 
support  of  that  contention  the  case  of  Ma- . 
hogany  v.  Ward,  16  R.  I.  479,  481,  17  Atl. 
860,  27  Am.   St.  Rep.  753,  from  which  the  i 
words  above  quoted  are  taken,  and  are  there- 1 
in  quoted  from  Wharton  on  Negligence,  i  134.  i 
In  that  quotation  it  is  to  be  noted  that  tlie ; 
word  "responsible"  is  need  as  applying  to  the  ', 
person    whose    independent    act   l>rcaks   the  i 
causal   connection.     In  Mahogany   v.   Ward, 
tbe  plaintiff,  a  traveler  on  a  public  highway, 
sued  the  town  treasurer  of  Mlddletown,  R.  I., 
for  injuries  resulting  to  her  from  being  forced 
to  drive  outside  the  traveled  portion  of  the 
way  by  the  negligent  conduct  of  a  man  of 
mature  years,  also  a  traveler,  who  refused 
to  turn  out  so  that  she  could  pass  him  upon 
the  traveled  portion  of  the  road ;  she  collid- 
ed with  a  post  set  in  the  untraveled  portion 
of  the  road,  and  the  gist  of  the  decision  is 
that  she  could  not  recover  against  the  town, 
but  could  recover  against  the  man  whose, in- 
tervening negligence  forced  her  to  go  out  of 
the  way  to  avoid  collision  with  him.     It  is 
also  to  be  noted  in  that  case  that  the  court 
draws  the  distinction  between  the  principle 
there  applied,  as  relating  to  the  interposition 
of  a  "resiwnslble"  third  party,  and  the  prin- 
ciple which  applies  In  cases  where  the  inter- 
vening act  is  that  of  an  irresponsible  person, 
like  a  child  of  tender  years.  In  the  following  j 


words  (16  R.  I.  4S3,  17  AtL  861.  27  Am.  St 
Rep.  7S3): 

"The  rule  above  stated  is  subject  to  the  qnali- 

fication  that,  if  the  intervening  act  is  such  ai 
might  reasonably  have  been  anticipated  ns  the 
natural  or  probable  result  of  the  original  aft- 
ligence,  the  original  negligence  will,  notnitb- 
standing  such  intervening  act,  be  regarded  u 
the  proximate  cause  of  the  injury,  and  vill 
render  the  person  guilty  of  it  chargeable  " 

— citing  among  other  authorities  Lane  t.  At- 
lantic Works,  111  Mass.  136,  139,  141.  and 
Dixon  V.  Bell,  5  M.  &  S.  198,  199.  to  wbht 
special  attention  Is  called,  as  they  are  cases 
where  recovery  was  sought  for  injuries  to  an 
infant,  and  where  the  Immediate  act  which 
brought  about  the  injury  was  that  of  an  in- 
fant, and  where  the  question  to  be  determin- 
ed was  whether  such  Intervening  ac-t  of  a 
mlnpr  was  of  such  a  character  as  to  "insu- 
late" the  negligence  of  the  defendant  (Ma- 
hogany V.  Ward,  supra,  16  R.  I.  4S1,  17  AlL 
861,  27  Am.  St.  Kep.  753),  or  in  other  woris. 
such  as  to  be  in  itself  the  proximate  cause  of 
the  Injury  so  as  to  exonerate  the  defemlanL 
or  whether  the  Immediate  act  of  the  Infant 
was  such  an  act  "as  might  reasonably  have 
been  anticipated  as  the  natural  or  probable 
result  of  the  original  negligence"  (Mahoguar 
V.  Ward,  supra,  16  R.  L  483,  17  AtL  800,  2T 
Am.  St.  Rep.  753). 

In  the  case  of  Salisbury  ▼.  Crudalc,  102 
Atl.  731,  decided  January  16,  1918.  this  court 
had  occasion  to  consider  essentially  the  same 
question  here  raised,  viz.  whether  the  act  of 
a  minor  about  12  years  old,  who  fired  a  gnn. 
which  had  been  negligently  left  loaded  by 
his  father  (the  defendant)  where  the  minor 
son  had  access  to  it,  and  wounded  the  plain- 
tiff, was  such  an  Independent  Intervening  act 
of  a  responsible  person  as  should  have  been 
determined  by  the  trial  Judge  as  a  matter  of 
law  to  entitle  the  defendant  to  a  directed  ver- 
dict in  his  favor,  or  whether  the  case  was 
pr<^erly  submitted  to  the  JtU7  for  its  deter- 
mination. In  the  Salisbury  Case  it  was  stren- 
uously urged  by  counsel  for  the  defendant 
that  the  act  of  the  defendant's  minor  son  in 
shooting  the  plaintiff  was  an  independent  and 
willful  act  Intervening  between  the  negHgenoe 
of  the  father  (defendant)  and  the  damage  to 
the  plaintiff  for  which  the  defendant  couM 
not  be  held  re.sponslble  as  a  matter  of  law. 
After  stating  the  evidence  In  that  case  veiy 
fully,  this  court  said  (102  AU.  733): 

"The  case  was  submitted  to  tbe  jnry  io  t 
short  but  clear  charge,  in  which  the  jnry  wai 
instructed  in  substance  that  the  defendant  va 
not  liaUe  for  his  son's  negligence  merely  he- 
cause  he  was  the  father  of  the  boy  who  did  tfc* 
shootine;  but  that  the  father  was  responsiM* 
only  for  his  own  negligence,  if  in  fact  the  jaiy 
found  that  be  was  negligent  in  leaving  tbe  giu 
where  the  son  could  find  it  and  nse  it  or  ia 
giving  the  gun  to  his  son  to  use,  and  if  the  sob 
was  not  of  sufficient  age,  experience,  and  dis- 
cretion to  be  intrusted  with  a  gun.  The  wbol* 
question  whether  the  father  was  negligent  lod 
whether  his  negligence  caused  the  injury  to  the 
plaintiff  was  fairly  left  to  the  jury." 
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Tliis  court  tlien  gave  careful  consideration 
to  the  authorities,  particularly  to  SuUlran  v. 
Creed  (1903)  2  Ir.  K.  B.  D.  (1904)  317,  which 
was  very  much  In  point,  and  was  reviewed 
at  length,  wherein  the  most  elaborate  consid- 
eration was  given  to  the  question  whether, 
in  a  case  Involving  the  negligent  lea'V'lng  of 
a  loaded  gun  where  it  was  likely  to  be  found 
and  discharged  by  a  minor  to  the  Injury  of 
others,  the  court  should  leave  to  the  Jury  the 
determination  of  the  responsibility  of  the 
owner  of  the  gun,  and  whether  the  talcing 
and  discharge  of  the  gun  by  the  minor  was 
to  be  regarded  as  the  natural  and  probable 
result  of  the  defendant's  negligence,  w)ilch 
the  defendant  ought  to  have  foreseen.  It 
was  determined  that  in  such  a  case  the  ques- 
tion was  for  the  jury.  And  so  in  the  Salis- 
bury Case,  after  further  consideration  of 
many  other  cases  supporting  the  same  doc- 
trine as  In  Sullivan  v.  Creed,  this  court  held 
that  the  question  of  the  defendant's  liability 
w«8  properly  left  to  the  jury. 

We  see  no  difference  in  principle  between 
the  Salisbury  C^se  and  the  case  at  bar.  In 
the  case  at  bar,  <we  held  in  our  former  opin- 
ion (39  R.  I.  136,  97  Atl.  971): 

"That  it  is  actionable  negligence  to  leave 
bombs  or  other  explosives  in  a  position  where 
they  are  liable  to  be  found  and  exploded  by 
children  to  their  injury,"  citing  cases. 

The  evidence  reduced  to  essential  statement 
shows  that  the  defendants  did  leave  the 
iMmb  In  question  In  a  yard  of  a  tenement 
house  where  children  were  likely  to  play  and 
did  in  fact  play;  that  three  children  were 
playing  In  their  own  yard;  that  one  child  4 
or  ~>  years  old  found  it  In  the  yard  and 
brouglit  it  to  the  plaintiff  who  was  about  614 
years  old  and  another  boy  (Hyscka)  who  was 
about  7  years  old;  that  it  was  round,  bigger 
than  a  Imseball,  or  about  the  sixe  of  a  cocoa- 
nut  :  that  they  played  with  it ;  that  It  had  a 
"string"  (or  fuse)  hanging  out  of  it;  that 
while  the  plaintiff  was  holding  it  in  his  hands, 
the  boy  of  7  years  lighted  a  match,  and  there- 
with, or  with  a  piece  of  paper  lighted  by  the 
match,  ignited  the  lx>mb,  and  it  exploded  to 
the  severe  injury  of  the  plaintiff.  It  also  ap- 
iwars  from  the  plaintiff's  testimony  that  he 
bad  never  seen  such  a  thing  before;  that  he 
did  not  know  what  It  was;  that  the  boy 
(llyscka)  who  lighted  It  told  him  "It  would 
show  stars";  that  It  would  not  make  any 
noise;  that  Hyscka  lighted  the  "string,"  and 
the  explosion  occurred.  Hyscka  testified  sub- 
!<tantially  to  the  same  effect,  except  that  he 
said  he  thought  "It  would  make  a  little 
noise" ;  and  It  also  appeared  that  they  had 
spcn  small  firecrackers  set  off,  but  no  other 
kind  of  fireworks.  It  may  be  Inferred  from 
this  testimony  that  the  two  boys  Sroka  and 
Hyscka,  having  seen  small  firecrackers  light- 
ed, and  seeing  the  "string"  (or  fuse)  hanging 
out  of  It,  knew  just  enough  to  suppose  that 
the  "string"  (or  fuse)  was  intended  to  be 
llahted,  but  were  totally  ignorant  of  the  ef- 
fect which  would  tie  produced. 
103  A.-51 


Defendants  seem  to  claim  that,  frtfm  this 
testimony,  the  trial  judge  should  have  found 
as  a  matter  of  law  that  the  plaintiff  and 
Hyscka  "showed  sufficient  appreciation  of 
the  situation  and  sufSdent  Intelligence  to 
charge  them  with  notice  that  they  were  deal- 
ing with  a  dangerous  Instmmentallty"  (de- 
fendants' brief,  page  5),  and  so  that  the  trial 
judge  should  have  directed  the  jury  to  re- 
turn a  verdict  for  the  defendants  on  the 
ground  that  "the  chain  of  causation  was  bro- 
ken." We  find  no  merit  in  this  contention. 
It  was  the  duty  of  the  trial  Judge  to  submit 
the  question  to  the  Jury.  In  his  charge,  after 
saying  that  the  Jury  must  first  find  that  this 
bomb  came  from  Goff's  lot  through  the  neg- 
ligence of  the  defendants,  the  judge  goes  on 
to  say: 

"If  you  find  that  it  was,  then  there  is  another 
question  for  you  to  consider,  whether  or  not 
the  negligence  of  the  Providence  Fireworks 
Company  in  propellinf;  this  bomb  and  allowing 
it  to  remain  where  it  could  be  found  by  the 
children,  whether  or  not  that  negligence  was  in- 
terrupted by  the  act  of  another  person  of  aufii- 
cient  age  and  intelliKence  to  understand  the 
dangerous  nature  of  this  article  so  that  in  the 
law  we  might  consider  that  the  negligence  of 
the  Providence  Fireworks  Company  had  been 
broken  off  and  the  negligence  of  another  re- 
sponsible person,  a  person  of  sufficient  intelli- 
gence, had  entered  in,  making  bis  negligence  tiie 
proximate  cause  of  the  accident.    •    *    *  " 

And  later  the  judge  said.  In  discussing  the 
boy  who  lighted  it  (Domenlc  Hyscka): 

"If  he  was  a  nerson  of  sufficient  intelligence 
to  appreciate  the  danger,  and,  did  know  that 
applying  fire  to  this  article  that  has  been  de- 
scribed as  a  bomb  would  cause  an  explosion 
likely  to  injure  persons,  if  he  or  John  Sroka  or 
either  of  them  knew  that  fact,  why  then  the 
proximate  cause  of  the  accident  would  tie  their 
negligence." 

And  he  goes  on  and  says  that  In  such  case 
the  negligence  of  such  one  would  lie  the  prox- 
imate cause  of  the  Injury,  and  the  defendants 
would  not  be  liable. 

It  may  be  here  noted  that  the  case  of  Salis- 
bury V.  Crudale  Is  not  cited  on  either  of  the 
briefs  filed  by  counsel  In  this  case ;  it  is  as- 
sumed that  this  was  overlooked  by  the  coun- 
sel on  account  of  the  unfortunate  delay  In 
the  printing  of  our  ofllcial  reports  or  the  ad- 
vance sheets  thereof,  and  that  it  did  not 
come  to  the  notice  of  counsel  that  the  opinion 
appeared  in  102  Atl.  731  (No.  15,  February 
14,  1918).  The  consideration,  given  in  that 
case,  to  substantially  the  same  question  as  Is 
here  raised  by  the  defendants  and  Its  deci- 
sion In  favor  of  the  plaintiff,  in  our  judgment 
renders  it  unnecessary  to  further  discuss  the 
question  now  raised,  or  to  review  the  numer- 
ous authorities  cited  on  the  briefs. 

We  find  In  the  plaintiff's  brief  numerous 
cases  cited,  of  a  similar  character  to  the  case 
at  bar.  Involving  injuries  to  minors  by  ex- 
plosives negligently  left  by  defendants  In  a 
position  where  they  were  liable  to  be  found 
and  exploded  by  children  to  their  Injury,  and 
where  such  explosion  occurred  and  Injury  re- 
sulted.   In  some  of  them  the  explosion  was 
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caused  tv  act  of  the  minor  plaintiff  blmseU. 
Makins  t.  Plggott  et  al.,  29  Can.  S.  G.  188 ; 
Mattson  t.  Minn.,  etc.,  R.  R.  Co.,  05  Minn. 
477,  104  N.  W.  443,  70  L.  R.  A.  503,  111  Am. 
St.  Rep.  483,  Ann.  Cas.  498;  Wells  v.  Gal- 
lagher, 144  Ala.  363,  39  South.  747,  3  U  R. 
A.  (N.  S.)  759,  113  Am.  St.  Rep.  50;  Akin.  v. 
Bradley  Eng.,  etc.,  Co.,  48  Wash.  97,  92  Pac. 
903,  14  I/.  R.  A.  (N.  S.)  586;  Harnett  v.  Cliff- 
side  Mills,  167  N.  C.  576,  83  S.  E.  826 ;  Mathis 
V.  Granger  Brick,  etc.,  Co.,  86  Wash.  634, 149 
Pac.  3;  Clark  v.  Du  Pont  Powder  Co.,  94 
Kan.  268,  146  Pac.  320,  Ia  R.  A.  1915E>,  479, 
Ann.  Cas.  1917B,  340;  Powers  v.  Harlow,  53 
Mich.  507,  19  N.  W.  257,  51  Am.  Rep.  154; 
Eckart  v.  Kiel,  123  Minn.  114,  143  N.  W.  122 ; 
Davis  V.  Wenatchee,  86  Wash.  13,  149  Pac. 
337;  United  States  Nat.  Gas  Co.  v.  Hicks,  134 
Ky.  12,  119  S.  W.  166,  23  I*  R.  A.  (N.  S.)  249. 
In  other  cases  the  explosion  was  caused  by 
act  of  a  minor  other  than  the  plaintiff.  Har- 
rlman  t.  Pittsburg,-  etc.,  R.  Co.,  45  Ohio  St 
11,  12  N.  E.  451,  4  Am.  St  Rep.  507;  Lough- 
lln  V.  Penn.  R.  R.  Co.,  240  Pa.  174,  87  Atl. 
294;  Nelson  v.  McLellan,  31  Wash.  208,  71 
Pac.  747,  60  L.  R.  A.  793,  96  Am.  St  Rep.  902; 
Folsom-Morris  Coal  Mfg.  Co.  v.  De  Vork 
(Okl.)  160  Pac.  64,  I..  R.  A.  1917A,  1290. 

In  most  of  the  cases  above  cited  it  was  ex- 
pressly held,  and  in  a  few  of  them  it  was 
conceded,  that  the  question  of  the  contribu- 
tory negligence  of  the  infant  plaintiff  or  of 
the  nature  of  the  act  of  the  infant  third  per- 
son causing  the  explosion,  and  whether  in 
either  case  such  act  was  the  proximate  cause 
of  the  injury,  or  was  merely  an  act  which 
should  have  been  foreseen  and  guarded 
against  by  the  defendant  as  being  "the  nat- 
ural or  probable  result  of  the  original  negli- 
gence," were  questions  of  fact  to  be  submitted 
to  the  jury.  All  of  the  cases  cited  on  behalf 
of  the  defendants  in  support  of  their  conten- 
tion have  been  carefully  examined;  we  do 
not  find  any  of  them  to  be  of  controlling  im- 
portance upon  the  question  raised  in  the  case 
at  bar.  The  case  of  Mahogany  v.  Ward, 
supra,  has  already  been  referred  to;  so  far 
as  it  refers  to  the  rule  to  be  applied  in  cases 
analogous  to  the  case  at  bar,  it  is  not  op- 
posed to  our  decision. 

The  case  of  Afflick  v.  Bates,  21  R.  I.  281, 
43  Atl.  539,  79  Am.  St.  Rep.  801,  does  not  sup- 
port the  defendants'  ccmtention.  It  appears 
upon  examination  of  the  papers  in  that  case 
that  it  was  tried,  without  a  Jury,  before  a 
single  Judge  (jury  trial  not  claimed) ;  upon  all 
the  evidence  the  trial  Judge  held  that  the  de- 
fendant was  not  shown  to  be  guilty  of  neg- 
ligence in  leaving  explosive  dynamite  caps 
tied  up  in  a  box  and  placed  in  a  tool  chest, 
which  stood  40  feet  from  the  highway  upon 


private  land ;  there  was  and  could  have  been 
no  question  raised  in  that  case  whether  the 
facts  should  be  submitted  to  a  Jury ;  further- 
more, the  boy  (not  the  plaintiff)  who  explod- 
ed the  cap  was  14  years  of  age,  and  not  en- 
titled to  the  presumption  of  ignorance  of  tlie 
quality  of  his  acts,  to  which  the  plaintiff  and 
his  companions,  6%  years  and  7  years  of  age, 
are  entitled  (see  United  States  Nat.  Gas  Ck>. 
V.  Hicks,  134  Ky.  12,  119  S.  Vf.  166,  23  L. 
R.  A.  [N.  S.)  249 ;  see,  also.  State  v.  McDon- 
ald, 14  R,  I.  270,  272) ;  there  was  evidence  be- 
fore the  trial  Judge  as  to  the  capacity  of  the 
14  year  old  boy  to  understand  the  nature  of 
his  ^ct  in  exploding  the  cap,  from  which  the 
trial  Judge  was  inclined,  as  his  dedsiou 
shows,  to  infer  that  be  was  a  responsible 
agent,  and  tliat  his  act  was  the  proximate 
cause  of  the  injury  to  the  plaintiff ;  the  ap- 
pellate division  did  so  find  upon  a  review  of 
the  evidence  upon  a  motion  for  new  trial. 
This  case  is  far  from  being  an  authority  for 
the  defendants'  contention  that  the  case  at 
bar  should  have  been  taken  from  the  jory. 
On  the  contrary,  it  appears  to  us  that  if  the 
parties  in  Afflick  y.  Bates  bad  not  omitted  to 
claim  a  Jury  trial,  as  was  their  right  if  they 
saw  fit  to  claim  it,  the  facts  would  have  had 
to  be  submitted  to  the  jury,  under  proper  In- 
structions, both  as  to  the  negligence  of  the 
defendant  and  as  to  the  question  of  proxi- 
mate cause,  based  upon  the  intelligence  and 
knowledge  or  lack  thereof  on  the  part  of  the 
14  year  old  boy. 

We  do  not  need  to  review  the  other  cases 
cited  on  behalf  of  defendant.  They  all  dif- 
fer materially  from  the  case  at  bar  both  as 
to  facts  and  as  to  the  ratio  decidendi.  In 
none  of  them  is  it  pointedly  held  that  in  cases 
of  this  character,  relating  to  the  question  of 
proximate  cause  such  as  Is  here  involved, 
that  question  should  be  taken  from  the  jury. 
On  the  contrary,  some  of  them  hold  other- 
wise, and  In  most  of  them  the  precise  ques- 
tion is  not  raised.  In  several  of  them  It  was 
held,  upon  the  evidence,  that  the  Injury  whldi 
the  plaintiff  suffered  was  not  the  natural  or 
probable  result  of  the  defendant's  negligence, 
not  such  as  should  have  been  foreseen  by  de- 
fendant ;  in  some  of  them  the  verdict  was 
set  aside  for  want  of  proper  Instruction  to 
the  Jury. 

Upon  the  whole  case,  and  In  view  of  the 
authorities  cited,  this  court  is  of  the  opfailon 
that  the  case  was  properly  submitted  to  the 
jury,  and  we  find  no  error  upon  the  point 
submitted.  The  defendants'  exceptions  are 
overruled,  and  the  case  Is  remitted  to  ti>e 
superior  court  sitting  in  Providence,  with  di- 
rection to  enter  its  Judgment  upon  the  verdict 
for  plaintiff. 
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NEW  YORK  SWITCH  ft  CROSSING  CO.  v. 

MULLENBACH  et  al.     (No.  78.) 

(Court  of  Errors  and  Appeals  of  New  Jerser. 

May  3,  1918.) 

Master  and  Servant  €=3418(6)— Workmen's 
CoicPENSATiON  —  Appeal  —  Findings  of 

P'ACT. 

Where  the  trial  court's  findings  of  fact  in 
a  proceeding  under  Workmen's  Compensation 
Act  (P.  Ii.  1911,  p.  134)  are  supported  by  evi- 
dence, they  are  conclusive  on  appeal. 

Appeal  from  Supreme  Court 

Proceedings  under  Workmen's  Compensa- 
tion Act  by  Rose  Mullenbach  and  others,  op- 
posed by  the  New  York  Switch  &  Crossing 
Company,  employer,  to  recover  compensation 
for  the  death  of  Andrew  Mullenbach,  em- 
pIoy4.  Judgment  for  petitioner  was  a£Brmed 
by  the  Supreme  Court,  and  the  employer  ap- 
peals.    Afllrmed. 

On  appeal  from  the  Supreme  Court  In 
which  the  following  per  curiam  was  filed: 

"This  is  a  workmen's  compensation  case,  in 
which  judginent  was  given  for  the  petitioner  in 
the  Hudson  common  pleas  court.  Petitioner's 
decedent,  Andrew  Mullenbach,  was  employed  by 
the  prosecutor,  as  a  foreman,  on  March  11, 
1916.  While  engaged  in  lifting  a  heavy  steel 
girder  he  strained  the  muscles  of  his  back,  ag- 
gravating two  hernias.  As  a  result,  he,  bad  to 
undergo  an  operation.  He  afterwards,  on  June 
4,  1916,  died  of  a  post  operative  pneumonia. 
The  trial  court  found  as  a  fact  that  the  acci- 
dent arose  out  of  and  in  the  course  of  his  em- 
ployment. This  is  the  controverted  question  in 
the  case.  Our  reading  of  the  testimony  satisfied 
ua  that  the  trial  court's  findings  of  fact  are 
supported  by  the  evidence.  This  is  conclusive. 
HuUey  v.  Moosebnigger.  88  N.  J.  Law,  163, 
95  Ati.  1007.  L.  R.  A.  1916C,  1203.  There  is 
no  legal  merit  in  the  other  reasons  presented  for 
setting  aside  the  judgment. 

"The  judgment  of  the  court  of  common  pleas 
is  affirmed,  with  costs." 

Kallsdi  &  Kallsch,  of  Newark,  for  appel- 
lant. Doherty  &  Klnkead,  of  Jersey  City,  for 
appellees. 

PER  CURIAM.  The  Judgment  under  re- 
view will  be  afflrmed  for  the  reasons  set  forth 
tn  tbe  opinion  of  the  Supreme  Court. 


STATE  V.  GIRONE. 

(Supreme  Court  of  New  Jersey.    April  11, 
1918.) 

1.  CRIMINAL  Law  «=3421(3)— Hearsay— Age. 

In  prosecution  for  carnal  abuse  of  prosecu- 
trix, under  the  age  of  16  years,  she  was  compe- 
tent to  testify  to  her  own  age,  and  her  testimo- 
ny in  that  respect  was  properly  admitted. 

2.  Criminal  Law  <s=»371(9)  —  Rape  —  Evi- 
dence OF  Other  Acts  ok  Intercourse. 

In  prosecution  for  carnal  abuse  of  prose- 
cutrix under  16  years  of  age,  evidence  that  de- 
fendant and  prosecutrix  cohabited  together  in 
another  state  for  three  days  before  coming  to 
the  state,  where  the  crime  charged  was  commit- 
ted, was  admissible;  several  offenses  forming 
parts  of  a  series  of  acts  evincing  a  continuous 
state  of  mind  in  defendant  culminating  in  the 
criminal  act  charged  being  admissible. 


8.  ORiMiNAt  Law  «=»1153(1)— Rktibino  Jtt- 
RT— Reversible  EJbbob. 
Refusal  to  retire  jury  while  counsel  for 
defendant  was  cross-examining  a  witness  as  to 
whether  an  alleged  confession  of  defendant  was 
voluntary,  l>eing  a  matter  within  discretion  of 
trial  court,  will  not  warrant  reversal,  in  ab- 
sence of  abuse  of  discretion. 

4.  Criminal  Law  «=s)763,  764(2)  —  Instruc- 
tions— Comment  on  Evidence. 

In  prosecution  for  carnal  abuse  of  girl  un- 
der 16  years  of  age,  charge  that  "there  is  the 
objection  made  by  counsel  for  defendant  as  to 
the  girl's  age;  the  testimony  is  in  tbe  case; 
she  is  within  the  age  within  the  limitation  pre- 
scribed by  law"— in  effect  told  the  jury  that 
there  was  testimony  that  prosecutrix  was  with- 
in the  limitation  prescribed  by  law,  and  was  a 
comment  upon  tbe  testimony. 

5.  Criminal  Law  «=»824(10)  —  Failure  to 
Request— Instkuotiors. 

Where  trial  court  was  not  requested  to 
charge  that  truthfulness  of  prosecutrix's  testi- 
mony as  to  her  age  was  for  the  jury,  failure  to 
so  charge  furnishes  no  valid  ground  for  com- 
plaint. 

Error  to  Court  of  Quarter  Sessions,  Hud- 
son County. 

Joseph  Girone  was  convicted  of  carnal 
abuse  of  a  woman  under  the  age  of  16  years, 
and  bringj  error.    Ainrmed. 

Argued  November  term,  1917,  before  GUM- 
MERE,  C.  J.,  and  PARKER  and  KALI8GH, 
JJ. 

Eugene  R.  Hayne,  of  Jersey  City,  for  the 
plaintiff  in  error.  Robert  S.  Hudspeth,  of 
Jersey  City,  for  the  State. 

KAT.ISCH,  J.  The  plaintiff  In  error  was 
convicted  In  the  Hudson  county  quarter  ses- 
sions court  on  an  Indictment  charging  him 
with  carnal  abuse  of  a  woman  under  the 
age  of  16  years.  The  case  comes  up  for  re- 
view on  a  strict  writ  of  error,  ^d  also  un- 
der the  136th  section  of  the  criminal  pro- 
cedure act  (2  Comp.  St.  1910,  p.  1863). 

[1]  The  first  ground  for  reversal  urged  Is 
that  the  trial  Judge  permitted  the  complain- 
ant to  testify  to  her  own  age.  There  is  a 
contrariety  of  opinion  expressed  In  the  re- 
ported cases  of  our  sister  states  on  tbe  ques- 
tion whether  or  not  a  person  is  competent  to 
testify  to  his  or  her  own  age.  Such  testimo- 
ny, in  its  very  nature,  is  hearsay.  One  of  the 
elementary  rules  of  evidence  springing  from 
necessity  is  that  when  age  is  a  fact  of  pedi- 
gree it  may  be  established  by  hearsay  evi- 
dence. Tills  rule  has  been  enlarged  In  many 
jurisdictions  so  as  to  permit  a  person  to  tes- 
tify to  his  own  age.  We  think  the  better 
opinion  is  that  a  person  is  competent  to  tes- 
tify to  his  own  age,  irrespective  of  the  con- 
sideration that  the  fact  of  age  is  one  of  the 
essentials  necessary  to  be  established  In  or- 
der to  constitute  the  crime  charged.  State  v. 
Huggins,  83  N.  J.  Law,  43,  83  Atl.  495,  where 
the  cases  are  collated.  The  case  of  State  v. 
Koettg^,  89  N.  J.  Law,  678, 99  Ati.  400.  decid- 
ed by  our  Court  of  Errors  and  Appeals,  does 
not  express  a  contrary  view.    That  case  de- 
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dded  that  the  fact  of  age  Is  not  within  the 
category  of  things  as  to  which  the  fact  can  be 
proven  by  opinion  testimony.  We  conclude 
that  the  prosecutrix  was  competent  to  testify 
to  lier  age,  and  that  her  testimony  in  that  re- 
spect was  properly  admitted.  Of  course  the 
probative  value  of  it  was  for  the  Jury  to 
pass  upon. 

[2]  The  next  ground  urged  for  a  reversal 
is  that  the  court  erred  in  permitting  evidence 
of  sexual  intercourse  by  the  defendant  with 
the  prosecutrix  within  the  state  of  Pennsyl- 
vania. The  evidence  was  that  the  prosecu- 
trix and  the  defendant  coliabited  together  in 
Phlladeliihia  for  three  days  before  coming 
to  Hoboken.  We  tliink  the  testimony  was 
admlstiibla.  State  v.  Deliso,  75  N.  J.  Law, 
SOS,  69  ^tl.  218.  In  that  case  it  was  held 
that  several  offenses,  forming  parts  of  a  se- 
ries of  acts  evincing  a  continuous  state  of 
mind  in  the  defendant  culminating  in  the 
criminal  act  for  which  he  is  indicted,  are 
admissible  in  evidence  upon  the  trial  of  such 
indictment. 

[3]  The  third  ground  relied  on  for  a  rever- 
sal of  the  judgment  challenges  the  propriety 
of  the  action  of  the  trial  Judge  in  refusing 
to  excuse  and  retire  the  Jury  while  counsel 
for  plaintifT  in  error  entered  upon  cross-ex- 
amination of  the  witness  Daniel  J.  Kiley,  as 
to  whether  an  alleged  confession  made  by 
the  plaintiff  in  error  was  voluntary.  This 
was  a  matter  which  called  for  the  exercise 
of  the  sound  discretion  of  the  court,  and  we 
cannot  say,  from  the  record  before  us,  that 
In  refusing  to  grant  tlie  application  of  coun- 
sel for  plaintiff  In  error  the  discretion  was 
Improperly  exercised. 

[4]  The  last  ground  relied  on  for  a  rever- 
sal concerns  that  part  of  the  trial  Judge's 
charge  instructing  the  Jury,  as  follows: 

"Take  the  case  on  the  evidence;  there  Is 
no  evidence  for  the  defendant;  there  is  the  ob- 
jection made  by  counsel  for  the  defendant  as 
to  the  g:irrs  age;  the  testimony  is  in  the  case; 
she  is  within  the  age  within  the  limitation  pre- 
scribed by  law.     •    •     * " 

Counsel  for  plaintiff  In  error  argues  In  his 
brief  that  this  was  error  because  it  was  an 
Instruction  for  the  Jury,  by  the  trial  Judge, 
that  the  prosecutrix  was  a  competent  witness 
to  testify  to  her  age.  As  this  matter  has  al- 
ready been  fully  discussed  under  the  first 
ground  alleged,  as  error,  no  further  comment 
Is  necessary. 

It  Is  proper  to  observe  here  that  it  lias  not 
ween  argued  before  us  that  the  court  erro- 
neously deprived  the  Jury  from  passing  upon 
the  question  of  fact;   that  is,  the  girl's  age. 

[5]  And  it  may  not  be  out  of  place  to  say 
that  we  think  It'  Is  plain  from  a  fair  reading 
of  the  charge  that  what  the  court  told  the 
Jury,  In  effect,  was  that  there  was  testimony 
that  the  prosecutrix  was  within  the  age — 
within  the  limitation  prescribed  by  law. 
Tills  was   a   comment  upon  the  testimony. 


Whether  or  not  the  prosecutrix  testified 
truthfully  to  her  age  was  a  fact  for  the  jury 
to  decide.  Since  the  trial  Judge  was  not  re- 
quested to  charge  in  that  respect  by  counsel 
for  plaintiff  in  error,  the  failure  of  the  court 
to  have  done  so  furnlsltes  no  valid  ground 
for  complaint. 
The  Judgment  ia  affirmed. 


HARTFIELD  v.  PEXNSYLVAmA  CO.  FOR 
INSURANCE  ON  LIVES  AND  GRANT- 
ING ANNUITIES  et  al.    (No.  44/^17.) 

(Court  of  Chancery  of  New  Jersey.    April  5. 
1918.) 

Wills  «=»561(1)—Constbuctios— Devise  o» 
LANn— Description. 
Where  a  testator  purchased  a  tract  of  land 
and  later  an  adjoining  tract,  after  which  h* 
erected  a  house  on  the  first  tract  and  fencvl 
in  both  tracts  for  a  lawn,  his  devise  of  it  u  "mf 
house"  included  both  tracts. 

Bill  by  Fanny  Virginia  Hartfleld  against 
the  Pennsylvania  Company  for  Insurauc*"  co 
Lives  and  Granting  Annuities,  and  another, 
to  quiet  title  to  certain  land.  Decree  fur 
complainant. 

Complainant  has  filed  a  bill  to  qalet  title  to 
certain  real  estate  In  the  dty  of  Beverly. 
Defendants  have  answered,  admitting  com- 
plainant's peaceable  possession  and  assert  iu; 
an  adverse  title.  No  demand  for  an  Issue  at 
law  having  been  made,  final  hearing  has  heea 
had  on  the  issue  of  title  raised  by  the  pleail- 
Ings. 

No  dispute  exists  touching  the  facts.  The 
Issue  of  title  is  wholly  dependent  upon  the 
construction  of  a  clause  in  the  last  will  and 
testament  of  Charles  English,  deceased. 
That  clause  Is  as  follows: 

"Third.  I  order  and  direct  that  my  wife  be 
suffered  and  permitted  to  occupy  and  have  the 
use  of  my  house  in  Beverly  and  its  contents  for 
and  during  the  full  term  ot  her  natural  life,  and 
from  and  after  her  decease,  I  give,  devise  and 
bequeath  the  same  unto  my  daughter,  Alice  E. 
Brown,  absolutely,  if  she  be  then  living  or  should 
she  predecease  my  said  wife,  then  I  give,  devise 
and  bequeath  the  same  unto  mv  said  wife,  ab- 
solutely if  she  be  living  at  my  decease." 

It  is  to  be  herein  determined  what  land 
passed  by  the  aboj'e-quoted  devise  of  "my 
house  in  Beverly."  Whatever  land  passed  by 
that  devise  is  now  owned  In  fee  by  complais- 
ant by  virtue  of  a  deed  of  conveyance  from 
Alice  E.  Brown,  who  survived  testator's 
widow. 

The  material  facts  touching  the  Issue  stat- 
ed are  as  follows: 

March  13,  1885,  one  Diehl  conveyed  to  tes- 
tator a  tract  or  lot  of  land  In  Beverly  front- 
ing 80  feet  on  the  east  line  of  Jennings  street 
and  extending  ea.sterly  In  depth  120  feet, 
more  or  less.  October  7,  1886,  testator  pu^ 
chased  from  Diehl.  an  adjacent  tract  of  land 
at  the  north  and  also  In  the  rear  of  the  land 
first  purchased,  the  tract  so  purchased  being 
in  the  shape  of  the  letter  L  and  embradn; 
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the  land  Iring  between  tb«  lot  first  parcbas- 
ed  and  Church  street  and  land  in  the  rear  of 
the  tract  first  purchased.  This  tract  had  a 
frontage  on  Jennings  street  of  40  feet  and  ex- 
tended along  Church  street  160  feet  and  em- 
braced 40  feet  in  the  rear  of  the  tract  first 
purchased.  By  these  two  purchases  testator 
became  the  owner  of  a  rectangular  tract  120 
feet  In  frontage  on  Jennings  street  and  160 
feet  on  Church  street 

Thereafter  testator  erected  a  dwelling 
house  on  the  land  so  owned  by  him.  The 
dwelling  house  was  located  on  the  land  de- 
scrilied  In  the  first  conveyance  above  referred 
to,  and  a  lawn  was  made  by  testator,  em-> 
bracing  the  remaining  portion  of  bis  land, 
and  the  whole  was  then  surrounded  and  in- 
closed by  a  fence,  and  no  Tlsible  or  distln- 
grulshable  trace  was  left  of  the  lines  which 
originally  divided  the  two  tracts  of  land. 
The  dwelling  house  was  then  occupied  by  tes- 
tator as  his  home  during  the  remainder  of  his 
lifetime,  and  the  surrounding  land  above  re- 
ferred to  as  a  lawn  was  so  used  and  enjoyed 
by  him.  Testator's  will  was  executed  while 
he  was  so  enjoying  his  hrane.  Testator  own- 
no  other  house  or  home  in  Beverly. 

Defendants  claim  that  the  land  secondly 
purchased  by  testator  does  not  pass  by  the 
above-quoted  devise  of  "my  house  in  Bev- 
erly." 

Thompson  &  Smathers,  of  Atlantic  City, 
for  complainant.  Clarence  B.  Knauer,  of  At- 
lantic City,  for  defendants. 

LEAMING,  V.  C.  /The  devise  of  testator's 
bouse  clearly  included  the  entire  tract  of 
land  embraced  within  the  boundaries  of  the 
two  conveyances  to  testator. 

In  15  Am.  &  Kng.  £nc  of  Law  (2d  £d.)  771, 
it  is  stated  that  in  a  devise  or  grant  the  word 
"bouse"  will  carry  the  land  upon  which  the 
house  Is  built  and  the  curtilage.  The  au- 
thorities there  cited  adequately  support  the 
rule  as  stated.  In  10  Am.  &  Eng.  Enc.  of 
L>aw,  353,  substantially  the  same  rule  is  stat- 
ed as  follows: 

"At  conunon  law  the  term  'dwelling  house'  in- 
cluded Dot  only  the  premises  actually  used  as 
such,  but  also  such  outbuildings  as  were  with- 
in the  curtilage,  or  courtyard,  surrounding  the 
mansion  house.' 

In  Derrlcksou  v.  Edwards,  29  N.  J.  Law, 
468,  474,  80  Am.  Dec.  220,  our  Court  of  Er- 
rors and  Appeals,  in  a  mechanic's  lien  case, 
has  defined  a  curtilage  as  follows: 

"A  curtilage  is  a  piece  of  ground  witlxin  the 
common  inclosure  belonging  to  a  dwelling  house, 
and  enjoyed  with  it,  for  its  more  convenient 
occupation." 

In  harmony  •with  these  views  Chancellor 
Runyon  held  in  Lannlng  v.  Sisters  of  St. 
Francis,  S5  N.  J.  Eq.  392,  401,  that  the  fol- 
lowing devise: 

"I  will  my  house  to  •  •  •  No.  160  Rose 
Street,  Trenton" 


—was  a  devise  of  all  of  the  land  of  testatrix 
adjacent  to  the  house  that  had  been  used  in 
connection  with  the  house;  and  in  Inhabi- 
tants of  PhiUipsburg  V.  Bruch's  Ex'rs,  37  N. 
J.  Eq.  482,  485.  Vice  Chancellor  Van  Fleet 
gave  approval  of  Bennett  v.  Bittle,  4  Rawle 
(Pa.)  339,  and  Rogers  v.  Smith,  4  Pa.  St  93, 
to  the  effect  that  a  devise  of  a  "house,"  with- 
out further  descriptive  words,  is  to  be  deemed 
to  be  synonymous  with  messuage  and  to  pass 
all  within  the  curtilage  of  the  house. 

These  principles  are  conclusive  of  the  pres- 
ent case.^  The  land  embraced  within  the 
boundarl'£  of  the  two  conveyances  to  testator 
was  not  only  used  by  testator  as  one  tract 
comprising  the  land  on  which  the  bouse  rest- 
ed and  a  lawn  surrounding  his  house,  but  was 
also  inclobed  by  him  with  a  fence,  and,  thus 
Inclosed,  was  used  by  him  exclusively  as  a 
residence  proiperty.  The  lawn  thus  formed  a 
part  of  testator's  home,  and  must  be  deemed 
to  have  passed  by  the  devise  of  his  house. 

I  will  advise  a  decree  quieting  complain- 
ant's title  as  against  defendants. 


STATE  v.  MOWSER. 
(Supreme  Court  of  New  Jersey.    May  0,  1918.) 

1.  HomCIDB     ^=330(2)— MiUHDKB— Pkincipals 

IN  Second  Dbokse. 
A  defendant  in  a  murder  prosecution,  who 
pointed  out  deceased  to  H.,  who  struck  the  fatal 
blew,  and  to  M.,  who  rifled  deceased's  pockets, 
and  was  present  when  the  pocketbook  was  open- 
ed by  M.  in  H.'s  room  immediately  after  the 
robbery,  may  be  convicted  as  principal  in  the 
second  degree,  since  the  jury  may  believe  that 
he  was  near  enough  to  render  assistance  when 
the  blow  was  struck  and  prepared  to  do  so. 

2.  Gbihinai.  Law  €=520(8)  —  Evioenob  — 
Confessions— Admissibility. 

A  confession  made  by  one  accused  of  mur- 
der, after  being  arrested  and  after  being  told  by 
the  county  detective,  in  the  presence  of  the 
chief  of  police,  the  sheriff,  and  the  public  pros- 
ecutor, that  it  would  be  better  to  make  a  clear 
breast  of  the  matter,  is  inadmissible,  as  holding 
out  hope  of  advantage  to  accused. 
8.  Cbiminai,  Law  e=3ll69(12)  —  Rbvibw  — 
Habuu:s8  Ebbob. 

Where  one  accused  of  murder  has  pleaded 
guilty  to  a  charge  of  robberv  arising  out  of  the 
same  transaction,  and  pleads  autrefois  convict, 
admission  of  a  confession,  which  adds  nothing 
by  way  of  evidence  to  the  plea  of  guilty  on  the 
robbery  charge,  is  not  prejudicial  error,  al- 
though the  confession  was  obtained  by  holding 
out  hope  of  advantage. 

Error  to  Court  of  Oyer  and  Terminer,  Mor- 
ris County. 

Philip  Mowser  was  convicted  of  murder, 
and  he  brings  error.    Affirmed. 

After  the  decision  on  the  demurrer  to  the 
plea  of  autrefois  convict  (102  Atl.  363),  the 
record  was  remitted  to  the  Morris  oyer,  and 
Judgment  there  entered  that  the  defendant 
answer  further  to  the  indictment  Thereup- 
on he  was  allowed  to  file  a  new  plea  of  autre-' 
fois  convict,  averring  the  same  facts  as  In 
his  former  plea.     To  this  the  state  replied 
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that  the  offense  on  which  he  stood  convicted 
upon  his  plea  of  guilty  and  the  offense  charg- 
ed In  this  present  Indictment  are  not  one  and 
the  same  offense,  but  are  divers  and  different 
acts,  crimes,  and  offenses,  and  concluded  to 
the  country.  The  Jury  found  that  the  offense 
In  the  former  indictment,  of  which  Mowser 
was  convicted  on  his  plea  of  guilty,  and  the 
offense  now  charged  against  him,  were  not 
one  and  the  same  offense,  but  divers  and  dif- 
ferent acts,  crimes,  and  offenses.  Mowser  re- 
fused to  plead  further,  and  the  court  ordered 
a  plea  of  not  guilty  entered.  On  the  trial  of 
this  issue  he  was  convicted  of  murder  in  the 
first  degree,  with  a  recommendation  to  life 
imprisonment.  A  writ  of  error  was  issued 
out  of  this  court  as  a  writ  of  right.  No  ques- 
tion was  made  by  counsel  as  to  the  propriety 
of  this  course;  it  was  assumed  that  the  case 
is  not  one  punishable  with  death,  since  the 
jury  recommended,  as  the  statute  permits, 
life  imprisonment 

Argued  February  term,  1918,  before 
SWATZB,  BERGEN,  and  BLACK,  JJ. 

Charles  A.  Rathbun,  of  Morristown,  for 
plaintiff  in  error.  John  M.  Mills,  of  Morris- 
town,  for  the  State. 

SWAYZE,  3.  1.  As  to  the  plea  of  autrefois 
convict,  we  need  add  notlilng  to  the  opinion 
we  expressed  when  the  case  was  before  us  on. 
the  demurrer.  Whether  it  was  necessary  to 
allow  the  defendant  to  file  a  new  plea  to  the 
same  effect,  is  a  question  of  no  moment.  The 
permission  to  file  a  new  plea  was  In  favor  of 
the  plaintiff  in  error.  The  verdict  thereon 
has  settled  as  a  fact  what  the  demurrer  ad- 
mitted for  purpose  of  passing  on  the  legal 
sufficiency  of  the  plea.  We  find  in  this  re- 
spect no  error. 

[1]  2.  We  think  the  defendant  might  prop- 
erly be  convicted  as  principal.  He  pointed 
out  the  deceased  to  Herbert,  who  is  said  to 
have  struck  the  fatal  blow,  and  to  McCrack- 
en,  who  rlfied  the  man's  pockets.  He  was 
present  when  the  pocketbook  was  opened  by 
McCracken  in  Herbert's  room  immediately 
after  the  robbery.  The  Jury  might  well  have 
believed  that  he  was  near  enough  to  render 
assistance  when  the  blow  was  struck,  and 
prepared  to  do  so.  This  made  him  principal 
in  the  second  degree.  Roesel  v.  State,  62  N. 
J.  Law,  216,  222,  41  Atl.  408.  The  law  was 
carefully  stated  by  the  learned  trial  Judge. 
We  find  no  error  in  this  respect 

[2]  3.  The  only '  question  that  has  caused 
us  any  difficulty  is  the  question  of  the  ad- 
missibility of  the  confession.  It  was  secured 
by  the  county  detective  while  the  prisoner 
was  in  Jail.  The  sheriff,  the  chief  of  police 
of  Dover,  and  the  prosecutor  of  the  pleas 
were  present  part  of  the  time  while  the  de- 
tective was  trying  to  secure  the  confession. 
The  detective  himself  testifies,  and  he  is  cor- 


roborated by  the  chief  of  police,  that  he  tM 
the  prisoner  It  would  be  better  to  make  a 
clear  breast  of  the  matter.  We  cannot  con- 
ceive how  It  would  be  better  to  make  a  dear 
breast  of  the  matter,  unless  some  advantage 
was  to  accrue  to  the  prisoner.  Such  words, 
spoken  by  an  officer  of  the  law  to  a  prisoner  la 
the  presence  of  at  least  one  other  officer  of  the 
law,  cannot  fail  to  hold  out  hope  of  advantage 
to  the  prisoner,  and  tend  to  lead  him  to  change 
his  statement  to  meet  what  h«  may  suppose 
to  be  the  wish  of  the  officer.  That  happened  in 
this.  case.  No  better  illustration  can  be 
found  of  the  wisdom  of  the  law  in  excluding 
confessions  made  under  such  circumstances. 
We  need  refer  for  authcwity  only  to  Roesel  v. 
State,  62  N.  J.  Law,  216,  41  Atl.  408.  Bram  v. 
United  States,  168  U.  S.  532,  18  Sup.  Ct.  183. 
42  L.  EM.  568.  Numerous  iUnstrations  and 
citations  are  to  be  found  in  the  latter  case. 
It  was  error  to  admit  the  confession. 

[3]  The  only  question  left  is  .whether  the 
error  was  harmful.  Ordinarily  it  would  be. 
But  this  case  is  not  an  ordinary  one.  The  de- 
fendant had  pleaded  guilty  to  an  indictment 
for  robbery.  When  called  upon  to  plead  to 
the  present  indictm^it  for  murder,  he  plead- 
ed autrefois  convict,  averring  that  the  offense 
charged  In  the  indictment  for  robbery  was 
the  same  as  that  charged  in  the  present  in- 
dictment for  murder.  The  record  of  the 
conviction  of  robbery  was  offered  and  admit- 
ted In  evidence,  without  objection  on  the  part 
of  th%  defendant,  and  he  himself,  on  the  trial 
of  th*  issue  raised  by  the  court's  entry  of  the 
plea  of  not  guilty,  was  careful  to  insist  that 
his  plea  of  autrefois  convict  should  be  in  e\1- 
dence.  His  contention  throughout  the  pro- 
ceedings was  that  the  facts  were  the  same 
in  both  cases,  and  that  for  this  very  reason 
he  must  be  exculpated  from  the  more  serious 
charge.  The  conviction  of  robbery  establish- 
ed the  violent  assault  upon  the  deceased: 
the  plea  of  autrefois  convict  was  an  admis- 
sion that  the  facts  were  the  same  in  the  pres- 
ent case;  from  these  established  and  admit- 
ted facts  the  jury  could  not  avoid  a  verdict 
of  guilty.  The  case  is  not  altered  by  the 
verdict  of  the  Jury  on  the  trial  of  the  is- 
sue joined  on  the  plea  of  antrefols  convict. 
That  verdict  only  established  as  the  le«al 
result  of  the  facts  averred  and  proved  that 
although  the  facts,  except  that  of  death, 
were  the  same  in  the  two  cases,  the  offenses 
charged  were  different  The  confession  add- 
ed nothing  in  the  way  of  evidence  to  the 
defendant's  solemn  admission  by  his  first 
plea.  He  chose,  wisely,  no  doubt,  to  rely  on 
the  former  conviction  as  a  bar  to  a  convic- 
tion on  the  presmt  indictment.  To  maintain 
that  position  he  necessarily  pleaded  that  the 
facts  were  the  same.  The  confession  could 
prove  no  more. 

Let  the  Judgment  be  affirmed. 
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CHAUPLIN  T.   ERIB  R.  GO.     (No.  89.) 

(Conrt  of  Errors  and  Appeals  of  New  Jeney. 

Nov.  19,  1917.) 

1.  Gabbiers  ^=3142  —  Gakbiaqb  of  Goose  — 
Ddtt  or  Cabbikb. 

A  railroad  company  is  not  ,an  insurer  of  a 
carload  of  hay  placed  by  it  in  its  open  yard, 
when  not  unloaded  by  the  consignee  within  48 
hoars  after  notification  of  arrival;  its  duty  as 
warehouseman  being  to  exercise  reasonable  care 
to  euard  the  property,  a  care  which  must  be 
commensurate  with   tiie  danger. 

2.  Cabriebb  €=»146— Rebuttal. 

In  an  action  against  a  railroad  for  destruc- 
tion of  a  carload  of  ha^  by  fire  in  an  open 
yard,  testimony  of  a  witness,  who  stated  he 
was  in  the  yard  nearly  every  day,  as  to  wheth- 
er he  ever  saw  or  knew  of  a  watchman  being  in 
the  yard,  was  admissible  in  rebuttal  of  the 
railroad's   proof   that   it  maintained   a   watch- 


Appeal   from    Supreme    Court. 

Action  by  Frank  A.  ChampUn,  trading  as 
F.  A.  Cbamplln  &  Co.,  against  the  Erie  Ball- 
road  Company.  Judgment  for  defendant  was 
reversed  by  the  Supreme  Court,  and  defend- 
ant appeals.    Affirmed. 

The  following  Is  the  per  curiam  opinion 
of  the  Supreme  Court: 

The  defendant  received,  as  a  common  carrier 
for  transportation  from  Friendship,  in  the  state 
of  New  York,  to  the  city  of  Passaic,  in  this 
Htate.  a  carload  of  baled  hay  consigned  to  the 
plaintiff,  of  the  arrival  of  which  at  Passaic  he 
was  notified,  and  it  not  being  unloaded  within 
48  hours,  the  defendant  thereafter  held  it  as  a 
warehouseman,  and  while  so  held  it  was  de- 
stroyed by  fire.  The  plaintiff  brought  this  suit 
to  recover  the  value  of  the  hay,  alleging  that 
the  loss  occurred  because  of  defendant's  negli- 
gence, and  the  trial  court  directed  a  verdict  for 
defendant  from  which  plaintiff  appeals. 

If  there  was  any  evidence  from  which  a  jury 
might  infer  negligence,  then  the  direction  was 
erroneous.  There  were  facts  proven  which 
justify  the  inference  that  defendant  transported 
the  hay  to  its  destination  and  notified  plaintiff 
of  its  arrival,  who  neglected  to  remove  it  within 
48  hours  and  thereupon  the  duty  imposed  on  de- 
fendant was  that  of  warehousing  the  bay;  that 
it  was  not  put  in  any  building,  but  in  an  open 
railroad  yard  readily  approachable  by  any  one 
from  an  adjacent  public  street;  and  that  while 
in  this  position  the  hay  was  partially  destroyed 
by  fire.  We  are  of  opinion  that  when  a  ware- 
houseman places  a  car  of  inflammable  material 
like  hay  in  an  open  yard,  subject  to  approach 
by  any  stranger,  without  sufficient  guarding 
to  prevent  its  ignition,  the  question  whether  the 
defendant  exercised  such  reasonable  care  as  its 
doty  as  warehouseman  required  was  for  the 
jury,  and  a  diraction  for  defendant  was  error. 

We  also  think  it  was  error  to  exclude  proof 
of  the  occurrence  of  other  cases  of  burning  of 
hay  scored  in  this  yard,  for  it  had  a  tendency 
to  show  that  hay  stored  in  this  place  was 
liable  to  ignition,  and  had  a  bearing  upon  the 
question  of  care  necessary  to  be  exercised  in 
preventing  fires  in  the  place  chosen  as  a  ware- 
liouae.  Plaintiff  also  urges  that  it  was  error 
to  exclude  a  question  asked  of  a  witness,  who, 
after  testifjring  that  he  was  in  the  yard  nearly 
every  day,  was  asked  whether  he  ever  saw  or 
knew  of  a  watchman  being  in  the  yard.  This 
was  overruled,  and  an  exception  taken.  This 
ruling  was  erroneous  for  at  least  two  reasons; 
(a)  Tlie  defendant  had  offered  proof  that  it 
maintained  a  watchman  in  the  yard,  pnd  the  re- 


jected testimony  tended  to  contradict  this;  (b> 
the  witness  had  already  testified  that  the  yard 
was  open,  so  that  any  one  could  pass  through 
and  about  it,  so  that  if,  under  such  conditions, 
the  jury  could  find  that  a  watchman  was  nec- 
essary, the  absence  of  one  would  have  a  bearing 
on  the  degree  of  reasonable  care  exercised. 
Tbe  judgment  will  be  reversed. 

George  S.  Hobart,  of  Jersey  City,  for  ap- 
pellant. Henry  C.  Beecher,  of  Newark,  for 
respondent. 

PER  CURIAM.  [1]  We  agree  with  the 
Supreme  Court's  result,  and  substantially 
with  its  opinion.  To  avoid  misconception, 
however,  we*  think  it  well  to  say  that  the 
language  of  tbe  opinion  as  to  "placing  a  car 
of  inflammable  material  like  hay  in  an  open 
yard  subject  to  approach  by  any  stranger, 
without  sufficient  guarding  to  prevent  its 
ignition,"  must  not  be  construed,  so  as  to 
make  the  railroad  company  an  insurer.  Its 
duty  is  to  exercise  reasonable  care  to  guard 
the  property,  as  the  Supreme  Court  said, 
a  care  which  must,  of  course,  be  commen- 
surate with  the  danger. 

[2]  The  question  asked  of  the  witness  as  to 
seeing  or  knowing  of  a  watchman  in  the  yard 
was  admissible  in  rebuttal  for  the  reason  (a) 
given  by  the  Supreme  Court.  It  was  un- 
necessary to  go  further.  In  view  of  the  fact 
that  this  was  an  interstate  shipment,  we 
think  it  well  to  call  attention  to  the  recent 
decision  of  the  United  States  Supreme  Court 
as  to  burden  of  proof  in  this  class  of  cases. 
Southern  Railway  Co.  v.  Prescott,  240  U.  S. 
632,  36  Sup.  Ct  469,  60  L.  Ed.  836. 


STATE  T.   SABATO.     (No,  7.) 
(Supreme  Court  of  New  Jersey.    May  3,  1918.) 

1.  OONBPIBACT  *=»43(5)— To  Mtjboeb— Ovbbt 
Act. 

An  indictment  for  conspiracy  to  murder  need 
not  charge  an  overt  act  in  the  execution  of  the 
conspiracy,  in  view  of  Crimes  Act  (2  Comp.  St. 
1910,  p.  1757)  {  37,  making  a  consi>iracy  com- 
plete where  the  purpose  of  the  parties  to  it  is 
to  commit  murder,  although  nothing  in  the  ex- 
ecution of  the  criminal  agreement  be  done  to 
effect  the  object  thereof. 

2.  CoNSPiBACT  9=926— To  Muboeb— Means. 

Conspiracy  to  murder  is  a  completed  offense, 
although  tbe  means  by  which  tbe  murder  was 
to  be  committed  are  not  agreed  upon. 

3.  Cbiminal  Law  «=>1147— Dibection  to  Ac- 
quit—Declaration. 

Refusal  to  direct  jury  to  acquit  at  close  of 
state's  case,  being  a  matter  of  discretion,  is  not 
reviewable  on  strict  bill  of  exceptions  and  as- 
signment of  error. 

4.  Criminal  Law  «=>1178— Gbodnds  fob  Re- 
versal—Waives. 

Where  no  argument  was  made  by  counsel  in 
support  of  contention  that  rulings  complained 
of  were  erroneous,  and  no  reason  suggested  to 
the  court  as  a  basis  for  its  so  holding,  such 
ground  for  reversal  will  be  deemed  abandoned. 
6.  Conspiracy  «=>48— Testimont  of  Detec- 
tives—Question FOB  JUBT. 

Whether  detectives  whose  testimony  tended 
to  prove  conspiracy  charged  were  engaged  in 
detecting  a  crime,  or  in  trying  to  get  defendant 
to  commit  a  crime,  was  a  jury  question. 
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B.  CONSPIBACT  ^S»45— BVIDENOE  Admissiblk. 
Testimony  of  detectives  tending  to  prove  con- 
spiracy charged  was  material  and  relevant, 
whether  it  showed  that  they  were  engaged  in  de- 
tecting a  crime,  or  in  trying  to  get  defendant 
to  commit  a  crime. 

7.  Cbiminai.  L.A.W  $=>8<7— Joint  ob  Setebai. 
Liability. 
The  question  of  the  guilt  or  innocence  of 
consoirators  being  for  the  jury,  there  was  no 
error  in  permitting  the  jury  to  find  against  one 
without  convicting  another. 

Error  to  Court  of  Quarter  Sessions,  Ber- 
gen County. 

Joseph  Salmto  was  convicted  of  a  conspir- 
acy to  commit  murder,  and  brlngS  errot.  Af- 
firmed. 

Argued  November  term,  1917,  before  GUM- 
MERE,  O.  J.,  and  PARKER  and  KAUSCH, 
JJ. 

Peter  W;  Stagg,  of  Hackensack,  for  plain- 
tiff In  error.  Thomas  J.  Huckln,  Prcsecu- 
tor  of  the  Pleas,  of  Englewood,  for  the  State. 

GUMMERB,  O.  J.  The  plalntlfT  In  error 
was  Indicted  together  with  James  Pinto  and 
Joseph  Plscopo  for  a  conspiracy,  the  pur- 
pose of  which  was  to  kill  one  Patsy  Taftey. 
At  the  trial  a  severance  was  granted  as  to 
Pisoopo,  and  the  state  proceeded  against 
Sabato  and  Pinto.  Sabato  was  convicted 
and  Pinto  acquitted.    Sabato  brings  error. 

[1]  The  first  ground  of  reversal  urged  be- 
fore us  Is  that  the  conviction  is  invalid  be- 
cause the  Indictment  upon  which  It  Is  rested 
does  not  charge  a  crime.  The  averment  of 
the  pleading  Is  that  the  three  Indicted  par- 
ties, "unlawfully,  wickedly  and  maliciously 
did  combine,  unite,  conspire,  confederate  and 
agree  together  feloniously,  willfully  and  of 
their  malice  aforethought  to  kill  and  murder" 
Patsy  Taffey.  The  .theory  of  counsel  seems 
to  be  that  the  Indictment  is  fatally  defective : 
(1)  Because  it  falls  to  charge  an  overt  act  in 
execution  of  the  conspiracy ;  and  (2)  because 
it  falls  to  disclose  the  means  by  which  the 
Intended  murder  was  to  be  committed. 

The  first  ground  of  attack  may  be  dispos- 
ed of  by  a  reference  to  the  thirty-seventh  sec- 
tion of  our  Crimes  Act,  which  makes  a  con- 
spiracy complete,  where  the  purpose  of  the 
parties  to  it  is  to  commit  murder  or  certain 
other  specified  offenses,  although  nothing  in 
execution  of  the  criminal  agreement  be  done 
to  effect  the  object  thereof. 

[2]  As  to  the  second  point  A  conspiracy 
to  commit  murder  is  a  completed  offense, 
notwltlistandlng  that  the  means  by  which  the 
criminal  act  Is  to  be  executed  are  not  agreed 
upon.  That  is  to  say,  the  responsibility  of 
each  of  the  conspiring  parties  is  complete, 
although  the  time,  place,  and  manner  of  its 
execution  Is  left  to  be  subsequently  deter- 
mined by  the  person  or  persons  who  are  se- 
lected for  the  actual  perpetration  of  the  hom- 
icide. Commonwealth  v.  Glover,  111  Mass. 
395,  403. 

[3]  The  next  ground  of  attack  upon  the 


conviction  is  that  the  trial  court  erred  in  re- 
fusing to  direct  the  jury  to  acquit  Sabato  at 
the  close  of  the  state's  case.  This  matter  is 
brought  before  us  on  strict  bill  of  exceptioDS 
and  an  assignment  of  error.  It  is  entirely 
settled  In  this  state  that  the  refusal  of  such 
an  instruction  Is  a  matter  of  discretion,  and 
that  such  judicial  action  cannot  be  review- 
ed on  a  strict  bill  of  exceptions.  State  v. 
Jaggers,  71  N.  J.  Law,  283,  68  AU.  1014, 
108  Am.  St  Rep.  546;  State  v.  Metzger,  82 
N.  J.  Law,  749,  82  AU.  330. 

[4]  Next  it  is  submitted  as  a  ground  ot 
reversal  that  the  trial  court  committed  error 
in  Its  rulings  upon  evidence,  both  in  admitting 
over  the  objet'tlon  of  the  plaintiff  in  error 
testimony  offered  by  the  state,  and  also  in 
excluding  testimony  offered  on  Ids  behalf. 
With  one  exception,  however,  no  argu- 
ment was  made  by  counsel  in  support 
of  the  contention  that  the  rulings  com- 
plained of  were  any  of  them  erroneous, 
nor  was  any  reason  suggested  by 
him  to  the  court  as  a  basis  for  Its  so  holding. 
We  have  therefore  considered  this  ground  of 
reversal  abandoned,  except  as  to  the  ruling 
now  to  be  considered. 

[5,  6]  The  trial  court  admitted  In  evidence 
the  testimony  of  certain  detectives  attached 
to  the  office  of  the  prosecutor  of  the  pleas. 
That  testimony  tended  to  prove  the  existence 
of  the  conspiracy  laid  in  the  Indictment  The 
ground  of  objection  was  that  the  facts 
testified  to  showed  that  the  witnesses  "were 
not  engaged  In  detecting  a  crime,  but  In  try- 
ing to  get  the  plaintiff  in  error  to  commit  a 
crime."  Whether  the  testimony  had  the  one 
effect  or  the  other  was,  under  the  proofs 
submitted,  at  least  a  matter  of  fact  to  be 
determined  by  the  jury,  and  not  one  of  l&i^ 
to  be  determined  by  the  court  Moreover,  In 
either  view,  the  testimony  was  material  and 
relevant  If  it  tended  to  show  that  the  wit- 
nesses were  attempting  to  obtain  proof  of  a 
crime  already  committed'  (that  Is,  of  the  ex- 
istence of  a  criminal  conspiracy  already  com- 
plete), coimsel  concedes  that  it  was  properly 
admissible.  If,  on  the  other  hand.  It  tended 
to  show  that  the  conspiracy  was  one  instigat- 
ed by  the  officers  of  the  state  for  the  punx»*« 
of  Inducing  the  plaintiff  in  error  to  violate 
the  law,  it  .was  material  and  relevant  becau^e 
It  showed  that  these  officers  were  themselves 
parties  to  the  alleged  corrupt  agreement; 
that  It  was  never  Intended  to  carry  It  out; 
that  on  the  contrary  its  purpose  was  to  pro- 
tect Patsy  Taffey  against  possible  future  dan- 
ger at  the  hands  of  the  plaintiff  in  error. 
The  logical  effect  of  such  proof,  as  was  point- 
ed out  by  the  Court  of  Errors  and  Appeals 
in  State  v.  Dougherty,  88  N.  J.  Law,  209.  96 
Atl.  56,  L.  R.  A.  1916G,  991,  Ann.  C!as.  1917D, 
950,  was  to  negative  the  truth  of  the  charge 
laid  against  the  .plaintiff  in  error. 

[7]  The  only  other  ground  of  reversal  argu- 
ed before  us  is  that  the  trial  court  erroneous- 
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ly  permitted  the  Jury  to  find  a  verdict  against 
the  plaintiff  In  error  without  also  convicting 
Pinto.  The  Indictment  was  against  three — 
Sabato,  Pinto,  and  Plscopo.  Although  Flnto 
was  Innocent,  the  question  of  the  guilt  or 
Innocence  of  Sabato  and  Plscopo  was  a  mat- 
ter to  be  determined  by  the  jury.  And  the 
fact  that  there  bad  been  a  severance  as  to 
Plscopo,  and  that  he  was  not  then  upon  trial, 
was  Immaterial  In  passing  upon  the  truth  of 
the  charge  laid  In  the  indictment  so  far  as 
Sabato  was  concerned.  Wharton's  Prece- 
dents of  Indictments  and  Pleas  (4th  Ed.)  { 
607,  note  1.  Counsel  argues  that  even  if  the 
soundness  of  this  legal  proposition  be  estab- 
lished, It  ought  not  to  be  applied  In  the  pres- 
ent case  for  the  reason  that  "the  entire  con- 
duct of  Plscopo,  as  shown  by  the  facts  in  the 
case,  demonstrate  that,  although  he  may 
have  been  apparently  a  party  to  the  conspir- 
acy, he  was  not  so  in  fact."  But,  on  the 
proofs  submitted,  this  was  a  matter  to  be 
settled  by  the  jury  and  was  properly  left 
to  them  for  their  decision. 

The  conviction  under  review  will  be  af- 
firmed. 


BEARDSLEY  v.   WRIGHT  et  aL 

(No.  44/630.) 

(Court  of  Chancery  of  New  Jersey.     April  2, 
1918.) 

1.  Wnxs  i8=>8^i&— Lapbb  or  Devise— Right 
OF  Heibs. 

Where  testator  has  gives  a  legacy  to  hie 
brother,  who  predeceased  him,  leaving  a  widow 
and  two  children  his  sole  descendants  who  sur- 
vived testator,  the  widow  talies  no  share  in  the 
legacy  under  Wills  Act  (4  Comp.  St.  1910,  p. 
58C6)  I  22,  providing  that  whenever  any  estate 
is  devised  to  any  person  being  a  brother  or 
sister  or  any  descendant  of  a  brother  or  sister 
of  testator,  and  such  devisee  shall  die  during 
the  life  of  the  testator  leaving  a  child  or  chil- 
dren or  one  or  more  descendants  of  a  child  or 
diildren  who  shall  survive  testator,  the  legacy 
or  devise  shall  not  lapse,  but  the  estate  so  de- 
vised shall  vest  in  such  child  or  children  in  the 
same  manner  as  if  such  legatee  or  devisee  had 
survived  testator  and  had  £ed  intestate. 

2.  Wn.r.s  «=>8r>S(2)— IiApse  of  Devises— Ik- 

TEBEST  or  REBIDUABT  LEGATEE. 

Where  testator  gives  a  legacy  to  a  brother, 
who  predeceases  him,  leaving  a  widow  and  two 
children  surviving  testator,  the  reaidnary  legatee 
can  receive  none  of  the  estate  under  Wills  Act, 
{  22,  preventing  legacies  to  a  predeceased  brotii- 
er  or  sister  of  testator  and  their  descendants 
from  lapsing. 

3.  Statutes  «=»206— Constbuction. 

In  construing  a  statute  it  is  necessary  that 
force  t>e  given,  if  possible,  to  every  portion 
thereof. 

Suit  by  Paul  Beardsley,  executor,  etc., 
against  Lucy  Howard  Wright  and  otliers 
for  the  construction  of  a  will.  Cktnclusions 
stated. 

Gilbert  Collins,  of  Jersey  CJity,  for  residu- 
ary estate.  Edward  A.  Markley,  of  Jersey 
City,  for  children  of  legatee.  Frank  W. 
Hastings,  Jr.,  of  Jersey  City,  for  widow  of 
legatee. 


LEWIS,  V.  C.  Testator  gives  a  legacy  of 
$50,000  to  a  brother,  who  predeceases  the  te.s- 
tator,  leaving  a  widow  and  two  children  his 
sole  descendants,  all  three  of  which  last- 
mentioned  persons  survive  the  testator. 
There  is  a  residuary  clause  in  the  usual  form 
In  favor  of  testator's  children. 

Query.  Does  the  widow  take  any  share  of 
the  legacy,  of  does  a  share  pass  under  the 
residuary  clause,  or  do  the  children  of  the 
brother,  the  legatee,  take  the  whole  amount 
($50,000)? 

1.  The  solution  of  the  problem  involves  a 
construction  of  section  22  of  our  act  concern- 
ing wilU  (4  Comp.  St,  p.  5866).  This  stat- 
ute deals  with  and  provides  for  the  follow- 
ing situation:  (1)  There  is  a  devisee  or  lega- 
tee who  is  either  a  descendant  of  the  testa- 
tor or  a  brother  or  sister  of  the  testator, 
or  a  descendant  of  such  brother  or  sister  of 
the  testator.  (2)  The  statute  only  applies 
where  we  liave  a  devisee  or  legatee  who 
comes  within  one  or  the  other  of  the  three 
classes  enumerated  above.  (3)  Devisee  or 
legatee  must  predecease  the  testator.  (4) 
The  devisee  or  legatee  must  leave  "a  cUld  or 
children,  or  one  or  more  descendants  of  a 
child  or  children  who  sliall  survive"  the  tes- 
tator. 

It  is  worth  while  to  note  that  the  original 
statute  saving  devises,  etc.,  from  lapse  was 
passed  in  1824.  Elmer's  ,  Dig.  p.  601,  $32; 
Bev.  Stat.  1847,  p.  369,  822.  This  act  did 
not  extend  to  brothers  or  sisters  or  descend- 
ants of  brothers  or  sisters  of  the  testator. 
Devises  or  legacies  to  these  collaterals  still 
lapsed  if  the  devisee  or  legatee  predeceased 
the  testator.  Our  present  statute,  whidi  ex- 
tends protection  against  lapsing  to  the  cases 
where  the  devisee  or  legatee  is  the  brother  or 
sister  or  descendant  of  a  brother  or  sister 
of  the  testator,  was  enacted  in  1887.  L. 
1887,  p.  63,  c.  47. 

[1]  2.  Tlie  widow  takes  no  interest  what- 
ever. The  reasotis  which  compel  a  construc- 
tion of  the  statute  so  as  to  erdude  the  wid- 
ow are,  in  my  judgment,  plain  and  cogent. 

(1)  In  the  first  place,  the  widow  is  not 
named.  The  takers  under  this  statute,  i. 
e.,  the  descendants  of  the  legatee  who  pre- 
deceased the  testator,  take  their  shares  sole- 
ly by  force  of  the  statute. 

(2)  This  statute  like  the  one  provldiug  for 
after-bom  children  Is  based  upon  a  presumed 
intention  of  the  testator.  If  a  man  leaves 
each  of  his  two  sons  $50,000,  and  one  son 
dies  leaving  children  before  the  testator  can 
make  a  new  will,  the  statute  comes  In  and 
recognizes  a  presumption  that  the  testator, 
if  his  attention  had  been  called  to  the  matter 
and  he  bad  had  the  opportunity,  would  not 
have  allowed  his  grandchildren  to  be  un- 
provided for.  There  is  no  such  presumed  in- 
tention in  the  case  of  a  son's  widow  or  a 
brother's  widow.    These  widows  are  not  of 
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the  blood  of  the  testator.    They  may  remar- 
ry and  have  other  children. 

(3)  It  seems  to  me  to  be  a  fatal  objection 
to  the  widow's  claim  that  if  the  legatee 
leaves  no  descendant,  but  leaves  a  widow, 
the  statute  does  not  apply  and  a  lapse  occurs 
and  the  widow  gets  nothing.  To  give  the 
widow  a  share  In  case  the  legatee  left  a 
child  or  children,  while  she  takes  nothing  in 
case  there  was  no  child  of  the  legatee,  seems 
to  me  to  make  the  statute  almost  absurd. 
Whether  the  widow  takes  a  share  or  not  de- 
pends upon  an  accident.  Why  should  the 
statute  establish  a  presumption  that  a  tes- 
tator desired  a  legacy  to  his  brother  to  go 
in  part  to  his  brother's  widow,  if  the  brother 
bad  a  child  or  children,  but  entertained  no 
such  desire  in  case  there  was  no  chUd. 

(4)  To  emphasize  the  last  point  let  ns  con- 
sider that  the  descendants  of  the  brother 
whose  existence  prevents  the  lapse,  may  not 
be  children  of  the  widow,  but  children  of  the 
legatee's  former  wife. 

(5)  It  must  be  borne  in  mind  that  this  stat- 
ute preventing  lapse  in  certain  cases  applies 
equally  to  a  devise '  and  a  legacy.  Let  us 
suppose  the  testator  devises  valuable  Im- 
proved lands  which  have  large  rentals  to  the 
brother  who  predeceased  him,  leaving  a  wid- 
ow and  children  by  that  widow  or  by  a  for- 
mer wife.  Is  it  possible  that  by  implica- 
tion an  estate  of  dower  can  be  vested  in  tliis 
widow?  Is  not  the  mere  statemoit  of  this 
question  its  complete  answer? 

(6)  Last  of  all,  the  statute  expressly  says 
that  the  estate  so  devised  or  bequeathed 
shall  vest  in  such  child  or  children,  etc.  It 
Is  not  a  part  of  the  estate,  but  the  whole  of 
it,  which  is  to  vest  in  the  children.  This 
point,  however,  can  more  satisfactorily  be 
considered  a  little  later. 

(7)  My  conclusion  Is  that  to  give  a  widow 
a  share  of  the  legacy  or  an  estate  of  dower 
in  the  devised  land  by  implication  would  be 
a  violent  wrenching  of  the  words  and  the 
spirit  of  this  statute. 

Lord  Halsbury  has  sharply,  criticized  the 
tendency  of  some  courts  to  read  into  a  ■will 
provisions  which  the  court  thinks  the  testator 
would  have  inserted  if  his  attention  had  been 
called  to  the  matter.  Statutes  like  the  one 
we  are  considering  illustrate  a  correct  and 
altogether  Justifiable  Juridical  process.  The 
difference  in  respect  of  this  matter  between 
the  court's  action  in  Inserting  provisions  In 
a  win  and  the  action  of  the  Legislature  in 
making  a  law  governing  the  devolution  of 
property  is  too  plain  to  call  for  discussion. 

[2]  3.  No  part  of  the  legacy  can  go  to  the 
residuary  legatee.  Nor,  we  may  add,  in  the 
absence  of  a  resxduary  clause  could  any  part 
of  it  go  as  in  case  of  intestacy.  The  follow- 
ing are  the  reasons  which  support  this  view : 

(1)  Such  a  construction  makes  a  lapse 
and  nullifies  the  express  words  of  the  statute. 
The  statute  as  quoted  above  is  absolute  and 
positive  that  in  the  situation  with  which  the 


statute  deals  "snch  devise  or  l^acy  to  such 
person,"  etc.,  shall  not  lapse.  Lapsed  devises 
and  legacies  of  course  go  under  the  resldnary 
clause.  The  only  way  the  residuary  legatee 
can  get  any  interest  in  the  legacy  or  devise 
of  land  is  by  a  lapse. 

(2)  We  again  note  that  it  Is  the  whole  es- 
tate so  devised  or  bequeathed  which  the 
statute  says  shall  vest  in  the  descendants  of 
the  de^'lsee  or  legatee  who  had  the  misfortUDe 
to  predecease  the  testator. 

(3)  The  consideration  of  the  case  of  a  de- 
vise of  land,  I  think,  will  show  what  a  violent 
stretching  of  the  meaning  of  words  and  what 
an  extension  of  a  law  by  implication  are 
necessary  to  pass  any  Interest  under  a  residu- 
ary clause. 

The  widow,  we  have  seen,  gets  no  dower. 
The  cldldren,  however,  upon  the  theory 
which  we  are  considering,  only  take  the  de- 
vised land  subject  to  a  life  estate  which  Is 
exactly  equivalent  to  the  widow's  dower. 
This  life  estate  created  somehow — a  sort 
of  left-over  or  undlsposed-of  part  of  the  land 
devised — is  supposed  to  go  under  the  residn- 
ary  clause.  This  Is  a  clear  case  of  lapse. 
The  residuary  devisee  cannot  possibly  gee 
this  life  estate  in  the  land  on  any  theory  bnt 
that  of  lapse.  This  life  estate  was  a  part  of 
the  devise  to  the  brother. 

4.  In  my  opinion  the  whole  of  the  legacy 
or  of  the  devise,  as  the  case  may  be,  is  saved 
from  lapse  by  the  express  terms  of  the  stat- 
ute and  is  vested  in  the  descendants  of  the 
devisee  or  legatee.  The  only  argument  that  I 
have  been  able  to  think  of  against  this  con- 
struction which  leaves  the  widow  out,  wheth- 
er she  is  the  mother  of  the  children 
of  the  deceased  devisee  or  legatee  or  a  second 
wife  of  the  legatee  and  a  stranger  in  blood  to 
all  parties  concerned,  and  also  denies  that 
any  share  of  the  devise  or  legacy  can  go 
under  a  residuary  clause, '  is  based  upon  the 
words  of  the  statute'  which  provide  that  the 
"estate  so  devised  or  bequeathed  shall  vest" 
in  the  descendants,  etc.,  "in  the  same  manner 
as  if  such  legatee  or  devisee  had  survived 
the  testator  or  testatrix  and  had  died  in- 
testate." 

This  language,  it  seems  to  me,  simply  pro- 
vides the  manner  in  which  a  class  shall  take 
the  whole  estate.  The  important  function  of 
these  words,  I  think,  was  to  provide  that  the 
devise  or  legacy  should  be  distributed  per 
capita  or  per  stirpes  according  to  drcum- 
stances,  under  a  definite  specified  role.  The 
respective  shares  or  proportions  inter  sese 
in  the  devise  or  legacy  which  the  descendants 
of  the  devisee  or  legatee -would  take  in  case 
such  devisee  or  legatee  died  intestate  owning 
the  property  are  made  the  measure  with 
which  to  accomplish  the  distribution  ef  the 
whole  estate. 

If  the  devisee  or  legatee  dies  intestate,  it 
does  not  follow  that  his  widow  has  dower  or 
takes  a  distributive  share  of  his  personal  es- 
tate. There  may  be  a  Jointure,  a  marriage 
settlement    In  such  case  we  may  ask  at  tbU 
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point:  Would  It  not  be  amazing  to  give  a  lUe 
estate  in  one-tbird  of  tbe  land  to  a  residuary 
devisee,  or  one-third  of  the  legacy  of  ?5,000 
to  a  residuary  legatee  In  case  there  was  no 
Jointure  or  marriage  settlement,  and  to  give 
the  residuary  deTisee  or  legatee  nothing  In 
case  there  was  a  Jointure  or  marriage  settle- 
ment excluding  the  widow  from  all  participa- 
tion in  her  deceased  husband's  estate? 

The  statute  does  not  say  that  "the  estate  so 
devised  or  bequeathed"  shall  vest  in  the 
descendants  to  the  same  extent  or  in  such 
shares,  etc.  The  plain  mandate  of  the  stat- 
ute is  that  the  whole  estate  which  the  brother 
would  hare  taken  if  he  had  survived  the 
testator  shall  vest  in  tbe  descendants  of 
the  brother,  but  as  between  and  among  them- 
selves the  estate  is  to  vest  "in  the  same  man- 
ner," 1.  e.,  per  capita  or  per  stirpes  as  they 
would  take  inter  sese  if  their  ancestor  had 
died  the  owner  of  the  property  in  qnestlou. 

Restating  the  argument  in  a  somewhat 
different  form  it  may  stand  as  follows:  De- 
scendants of  a  deceased  brother  may  consist 
of  children  and  grandchildren;  the  grand- 
children being  children  of  a  deceased  child 
or  deceased  children  of  the  brother.  These 
descendants  of  different  generations  take  in 
very  different  shares  inter  sese.  E}ach  of  two 
children  may  take  a  quarter  of  the  $50,000. 
A  set  of  four  grandchildren  may  each  take  a 
sixteenth,  and  a  set  of  two  grandchildren 
may  each  take  an  eighth.  The  statute  in  pro- 
viding that  there  should  be  no  lapse,  but  that 
the  whole  estate  devised  or  bequeathed  should 
vest  in  the  descendants  of  the  devisee  or 
legatee,  properly  and  naturally  provides  a 
test  by  which  in  all  sorts  of  cases  it  may  be 
determined  precisely  what  the  relative  in- 
terests of  the  different  descendants  are — In 
what  "manner"  the  whole  devise  or  the  whole 
legacy  is  to  be  divided  among  them. 

[3]  An  ancient  and  familiar  rule  of  con- 
struction makes  it  necessary  that  force  be 
given,  if  possible,  to  every  i>ortion  of  this 
statute.  In  this  case  we  have  an  unqualified 
declarfftlon  to  the  effect  that  when  a  certain 
situation  exists,  a  devise  or  legacy  to  a  dead 
person  "shall  not  lapse,  but  the  estate  so 
devised  or  bequeathed,"  i.  e.,  the  whole  estate, 
the  entire  subject-matter  of  tbe  devise  or 
bequest,  shall  vest  in  the  descendant  or  de- 
scendants of  the  deceased  intended  devisee  or 
legatee.  But  the  counsel  for  the  residuary 
devisee  or  legatee  says  that  when  the  situa- 
tion described  exists,  and  there  is  a  widow 
of  the  deceased  devisee  or  legatee,  there  shall 
be  a  lapse  for  the  benefit  of  the  residuary 
devisee  or  legatee.  This  nulllflcatlon  of  the 
statute  in  tbe  particular  case,  which  must 
often  occur,  is  reached  by  attributing  a  very 
wide  and  potent  meaning  to  the  words  "in 
tbe  same  manner,"  etc.  But  under  tbe  prin- 
ciple above  referred  to,  U  we  can  give  a 
reasonable  meaning  and  effect  to  this  plu-ase- 
ology  "in  the  same  manner,"  etc.,  without 
radically  modifying  the  positive  declaration 
of  tbe  statute  that  there  shall  be  no  lapse. 


etc.,  surely  we  ought  to  d«  so.  I  am  firmly 
of  opinion  that  such  reasonable  meaning  and 
effect  are  attributed  to  the  words  In  question 
when  they  are  restricted  to  the  deflnltion  of 
the  reciprocal  rights  qjf  the  descendants  inter 
sese.  I  may  go  further.  If  the  statute  had 
not  intended  by  these  words  "In  the  same 
manner,"  etc.,  merely  to  define  how  the  class 
should  take  inter  sese  the  estate  which  their 
ancestor  would  have  taken  if  he  had  survived 
the  testator,  the  draftsman  of  the  statute  and 
the  Legislature  could,  by  the  use  of  two  or 
three  words,  have  made  the  matter  perfectly 
plain.  It  is  unreasonable  to  suppose  that  tliis 
unqualified  language  preventing  a  lapse 
would  have  been  employed  if  it  was  in  the 
legislative  mind  that  there  would  be  in  many 
cases  a  very  important  implied  modification 
permitting  a  lapse. 

In  dealing  with  the  claim  on  behalf  of  the 
residuary  devisee  or  legatee,  I  do  not  think 
that  I  have  made  quite  enough  of  one  situa- 
tion to  which  this  statute  applies.  It  will  be 
observed  that  the  lapse  is  saved  on  behalf  of 
all  the  descendants  who  may  take,  as  we 
have  seen,  per  capita,  but  often  will  take 
per  stirpes.  The  widow  of  the  deceased  in- 
tended devisee  or  legatee  is  Ignored  and 
takes  nothing,  and  I  do  not  care  to  further 
argue  the  case  against  her.  The  point  that  I 
am  trying  to  elucidate  is  this:  That  this 
statement  preventing  lapses  necessarily  ap- 
plies In  large  number  of  instances  to  the  wills 
of  testators  who  died  in  old  age  leaving  mar- 
ried children  and  different  sets  of  grandchil- 
dren, and  brothers  and  sisters  and  nephews 
and  great-nephews.  In  case  the  deceased 
devisee  or  legatee.  If  we  may  use  that  phrase 
for  convenience,  has  a  descendant  or  a  num- 
ber of  descendants,  in  many  cases  he,  she,  or 
they  will  have  a  stepmother  or  stepgrand- 
motber  whom  tbe  testator  may  never  have 
known.  Now,  Is  it  not  a  most  extraordinary 
construction  of  this  statute  to  make  a  devolu- 
tion of  a  large  amount  of  property  under  a 
residuary  clause  to  depend  on  a  pure  ac- 
cident? 

In  the  case  in  hand,  let  us  supi>ose,  what- 
ever the  fact  may  be,  that  the  widow  of  the 
brother  wbo  predeceased  the  testator  was  a 
second  wife  or  a  third  wife  by  whom  the 
brothw  had  no  child.  The  mere  fact,  however, 
that  the  brother  in  his  later  years  remarried, 
and  that  the  wife  survived  him  and  survived 
the  testator,  does  not  give  her  anything,  but 
gives  $16,606.66  to  the  residuary  legatee. 
This  residuary  legatee  would  not  take  any 
part  of  this  money  if  the  intended  legatee  had 
not  married  the  last  time,  or  if  the  wife  had 
not  survived  the  testator,  or  If  there  was  a 
Jointure  or  marriage  settlement  which  ex- 
pressly operated  to  prevent  her  from  taking 
any  part  of  the  personal  estate  of  her  hus- 
band in  case  he  died  intestate. 

In  tbe  case  suiqtosed  we  have  a  widow  who 
is  not  of  the  same  blood  as  the  testator  or 
the  descendants  of  the  Intended  legatee.  The 
survivorship  of  this  widow  gives  her  absolute- 
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ly  nothing.  She  does  not  take  such  portion  of 
the  legacy  or  the  devised  land  as  she  would 
have  taken  if  her  deceased  husband  had  been 
the  owner  of  the  property  when  he  died  Intes- 
tate. And  yet  the  mere  fact  of  the  existence 
of  this  woman,  who  Is  utterly  unrelated  to 
any  possible  transactions  or  situations  con- 
templated by  this  statute,  has  the  efTect  to 
cut  down  the  shares  which  the  descendants  of 
the  legatee,  her  stepchildren  or  stepgrand- 
chlldren  otherwise  would  take.  In  the  case 
under  consideration  the  second  or  third  wife, 
by  surviving  the  testator,  does  not  get  the 
$16,666.66,  or  any  part  thereof,  but  in  some 
mysterious  way  by  her  survivorship  effects 
the  taking  of  that  much  money  from  her  step- 
children and  the  transfer  of  this  substantial 
sum  to  the  residuary  legatee. 

My  view  is  that  no  part  of  the  legacy  shall 
lapse,  but  it  shall  wholly  vest  in  tlie  children. 


OCEAN  GROVE  CAMP  MEETING  ASS'N  v. 
BOROUGH  OF  BRADLET  BEACH. 

(Supreme  Court  of  New  Jersey.    May  3,  1918.) 

1.  Taxation  ©^.iSS— Voluntakt  Payment— 
ElFrECT  OP  Appeal. 

Where  association  appealed  from  assessment 
to  the  county  and  state  boards  which  reduced 
the  assessment,  the  association  could  recover  the 
excess  paid  by  ita  superintendent  before  the 
appeal,  even  if  such  voluntary  payment  should 
be  held  Che  act  of  the  association,  since  the  ex- 
cess paid  was  an  illegal  tax. 

2.  Taxation  *=9537— Voluktabt  Payment— 
Effect  of  Appeal. 

Where  superintendent  of  association  paid 
a  tax  assessment  pending  appeal  which  re- 
sulted in  reduction  of  the  assessment,  fact  that 
the  borough  collector  turned  over  part  of  the 
money  to  the  county  collector  did  not  prevent 
recovery  of  the  excess  from  the  borough,  since 
its  payment  was  with  knowledge  of  the  appeal 
and  at  its  risk. 

Appeal  from  Court  of  Common  Pleas,  Mon- 
mouth County. 

Action  by  the  Ocean  Grove  Camp  Meeting 
Association  against  the  Borough  of  Bradley 
Beach.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed. 

Argued  November  term,  1917,  before  GUM- 
MERE,  C.  J.,  and  PARKER  and  KALISCH, 
JJ. 

Patt^son  &  Rhome,  of  Asbnry  Park,  and 
Gilbert  Collins,  of  Jersey  .City,  for  appel- 
lant. Ward  Kremer  and  Charles  E.  Cook, 
both  of  Asbury  Park,  for  respondent 

GUMMERE,  C.  J.  This  is  an  action  on  as- 
sumpsit brought  to  recover  back  a  certain 
proportion  of  the  taxes  paid  by  the  Ocean 
Grove  Camp  Meeting  Association  to  the  bor- 
ough clerk  of  Bradley  Beach  for  the  year 
1915.  These  taxes  were  assessed  upon  an 
electric  light  plant,  water  tank,  and  icehouse 
owned  by  the  assodatiou,  and  located  in  the 
borough.    The  valuation  put  upon  this  prop- 


erty by.  the  local  tax  assessor  was  $83,000. 
The  association  appealed  from  this  valuation 
to  the  county  board  of  taxation  on  the  dtli 
day  of  December,  1915,  and  notice  of  the  ap- 
peal was  duly  served  on  the  borough  on  the 
same  day.  Notwithstanding  the  taking  ot 
this  appeal,  however,  the  superintendent  o( 
the  plaintiff  association,  who  was  clothed 
with  general  authority  to  pay  outstanding 
debts  of  the  association,  and  who  had  In  bis 
possession  certain  blank  checks  signed  by  Its 
president  for  the  purpose  of  making  such 
payments,  filled  out  one  of  them  to  the  or- 
der of  Bradley  Beach  for  the  whole  amount 
of  the  tax  assessed,  $2,145.55,  and  on  the 
20tb  of  December  paid  the  check  to  the  bo^ 
ough.  This  payment  was  made  without  the 
knowledge  of  the  officers  of  the  associatloii, 
who  were  the  superintendent's  superiors,  and 
without  knowledge  on  his  part  that  an  ap- 
peal had  been  taken.  The  prosecution  of  the 
appeal  before  the  county  board  resulted  hi 
a  slight  reduction  in  that  valuation.  A  fur- 
ther appeal  was  then  taken  to  the  state  board 
of  taxation  and  assessment,  and  an  addition- 
al reduction  was  ordered  by  that  body,  fix- 
ing the  true  value  of  the  property  at  $34,900 
and  reducing  the  amount  of  the  tax  by  $1- 
243.39.  The  present  suit  was  brought  to  re- 
cover the  amount  of  the  overpayment,  and 
was  tried  by  the  court  without  a  jury.  The 
trial  resulted  in  a  Judgment  for  the  defend- 
ant, upon  the  theory  that  the  payment  of  tbe 
tax  was  voluntary,  and  that  therefore  the 
Ocean  Grove  Association  was  without  rem- 
edy. From  the  Judgment  entered  in  the 
court  below  the  Ocean  Grove  Gamp  Meeting 
Association  appeals. 

[1]  We  do  not  find  it  necessary  to  deter- 
mine the  interesting  question  argued  b; 
counsel  whether  or  not  a  payment  of  taxes 
made  by  the  association's  superintendent  un- 
der the  conditions  we  have  recited  was  a  vol- 
untary payment  by  the  association  itself, 
Assuming  that  it  was,  then  we  have  this  sit- 
uation: The  authority  of  the  borough  to  as- 
sess the  tax  was  not  wholly  wanting.  Tbe 
tax  itself  was  only  invalid  to  the  extent  that 
the  taxing  official  disregarded  the  constitu- 
tional requirement  that  property  must  be  as- 
sessed for  taxes  at  its  true  value,  that  is  to 
say,  to  the  extent  that  the  valuation  put  up- 
on the  property  ai  the  t>asls  of  levying  tbe 
tax  was  in  excess  of  its  true  value.  The  tax 
itself  was  paid  pending  the  appeal.  Oa 
these  facts  the  question  presented  seems  to 
us  not  to  vary  in  its  legal  essence  from  tbat 
decided  by  this  court  in  Riker  v.  Jersey  City. 
38  N.  J.  Law,  225,  20  Am.  Rep.  380.  In  that 
case  the  facts  and  the  law  applicaUe  there- 
to are  set  forth  by  Beasley,  C.  J.,  as  follows: 

"The  authority  to  levy  the  tax  was  not  whol- 
ly wanting,  and  the  payment,  in  the  legal  sense, 
was  voluntary.  •  •  *  Had  this  snit  been 
brought  upon  the  payment  of  the  tax,  and  be' 
fore  any  change  in  the  situation  had  occurred, 
the  case  would  have  been  the  ordinary  one  pre- 
sented in  the  reports  and  ruled  by  tbe  dedeioDS. 
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But  that  is  not  so;  there  is  a  new  element  here, 
and  that  is,  the  tax  which  was  paid  has  been 
set  aside.  The  consequence  is  the  payment  has 
nothing,  either ,  in  theory  or  in  fact,  to  rest 
upon.  The  party  is  debarred  from  hia  action 
after  a  voluntary  payment,  because,  of  his  own 
motion,  he  abandons  his  defense  to  the  claim; 
this  the  present  plaintiff  did  not  do;  on  the  con- 
trary, he  pushed  his  defense  to  a  successful  re- 
sult. The  payment  of  the  tax  in  this  instance 
has  not  added,  in  the  least  degree,  to  the  liti- 
gation, and  public  policy,  therefore,  does  not  re- 
quire a  frustration  of  this  procedure.  The  as- 
sessment being  vacated  by  direct  judicial  action, 
the  law  raises  an  assumption  to  refund  the  mon- 
ey which  can  no  longer  be  honestly  retained. 
•  •  *  Upon"  the  vacation  of  a  tax  assess- 
ment "the  money  paid  cannot,  in  good  con- 
science, be  retained  by  the  pnblic." 

It  is  argued  on  behalf  of  the  defendant 
borough  that  the  decision  in  the  cited  case 
only  applies  where  the  tax  Is  vacated  by  the 
Supreme  Court,  or  by  the  Court  of  Bhrrora 
and  Appeals  upon  a  review  of  the  former 
court's  judgment,  and  the  -words  "by  direct 
judicial  action,"  used  in  the  opinion,  are  ap- 
pealed to  as  indicating  such  a  limitation  on 
the  right  of  the  taxpayer  to  recover  a  tax 
Illegally  assessed.  We  are  satisfied  that  no 
such  limitation  was  intended  to  be  expressed. 
The  language  used  correctly  describes  a  duly 
constituted  authority  exercising  a  Judicial 
function  with  relation  to  the  matter  before 
it.  That  this  was  the  principle  Intended  to 
be  declared  by  the  distinguished  writer  of 
the  opinion  Is  made  plain  by  a  subsequent 
opinion  delivered  by  him  for  the  Court  of 
Krrors  and  Appeals  (Campion  v.  Elizabeth, 
41  N.  J.  Law,  355),  where  he  fully  rect^nlzes 
the  power  of  the  Legislature  to  confer  this 
Judicial  function  upon  the  common  councU 
of  Blizabeth.  We  conclude  that  the  present 
case  is  controlled  by  our  earlier  decision 'in 
Rlker  v.  Jersey  City,  and  that  therefore  the 
Judgment  under  review  must  be  reversed. 

[2]  The  proofs  submitted  show  that  some 
two  weelts  after  the  plaintiff's  notice  of  ap- 
peal was  served  upon  the  borough  the  col- 
lector of  that  municipality  paid  to  the  coun- 
ty collector,  out  of  the  moneys  received  from 
the  plalntitr,  -the  sum  of  $339.23 ;  this  pay- 
ment being  made  on  account  of  the  state 
school  tax  and  of  county  taxes.  It  is  argued 
that  the  borough  cannot  now  recover  these 
moneys  from  the  county  collector,  and  there- 
fore ought  not  to  be  compelled  to  refund 
them  to  the  plaintiff.  The  payment  was 
made  by  the  borough  with  full  knowledge  of 
the  fact  that  the  validity  of  the  tax  had  al- 
ready been  challenged  by  the  plaintiff  before 
a  legally  constituted  tribunal ;  and  if  It  saw 
fit  to  make  the  payment  without  awaiting 
the  determination  of  that  tribunal  (or  of  the 
state  board  on  a  further  appeal),  it  did  so  at 
Its  peril.  Having  assumed  the  responsibility 
of  that  risk,  It  cannot  now  escape  the  conse- 
quences of  its  act,  and  call  upon  the  plain- 
tiff to  bear  the  loss  which  resulted  there- 
from. 

Reversed. 


FEICK  V.  HILL  BREAD  CO.  et  al. 

(Supreme  Court  of  New  Jersey.    April  11, 
1918.) 

1.  Mandamvb  «=»164  (2)— Pleading  0=»214 
(5)— Conclusion— I>BMUBBi». 

In  proceedings  for  'writ  of  mandamus 
against  a  corporation  and  its  president  requiring 
them  to  show  cause  why  they  should  not  permit 
examination  of  books,  a  return,  stating  that  the 
president  had  no  authority  as  such  to  permit  the 
examination  asked  for,  was  a  mere  conclusion 
of  law,  and  demurrer  to  the  return  did  not  ad- 
mit its  truth. 

2.  Mandamus  «=9l4(l)  —  Examination  of 
CoBPOKATE  Books— Demand  as  Pbekb4i;i- 
siTB  to  Relief. 

Demand  upon  the  board  of  directors  of  a 
corporation  by  relator,  a  stockholder's  execu- 
trix, requesting  permission  to  examine  its  books, 
waa  not  necessary  as  a  basis  for  relator's  ap- 
plication for  mandamus  to  compel  the  corpora- 
tion and  its  president  to  permit  an  examination. 

3.  Mandavmls  9=3164(2) — Conclubiok— Be- 
TUBN  to  Mandamus. 

The  statement,  in  such  return,  that  relator 
prevented  an  election  of  a  board  of  directors,  is 
a  mere  conclusion. 

4.  CORPOBATIONS  *=»181(1)  —  Stockhoi-disb's 
RioHT  to  ESxamine  Books. 

The  common  law  recognized  the  right  of  a 
corporate  stockholder  to  inspect  the  company's 
books,  where  application  was  made  in  good 
faith,  and  was  germane  to  Ids  rights  as  a  stock- 
holder. 

6.  COBPOBATIONS  *»181(3)  —  Stockholdeks 
—Right  to  Examine  Books— Accountant. 

A  corporate  stockholder  has  the  rii^ht  to 
examine  his  compfuiy's  books  in  good  faith  by 
employing  a  disinterested  expert  accountant  not 
connected  with  the  company  to  assist  him  in 
making  the  examination. 

6.  Corporations  «=s>181(7)  —  Stockholders 
—Right  to  Examine  Books. 

Allegations  in  such  return  that  full  and  com: 
plete  reports  showing  the  condition  of  the  busi- 
ness of  the  corporation  were  annually  made 
to  the  stockholders,  including  relator,  and  that 
she,  by  her  representative  on  the  board  of  di- 
rectors, had  opportunity  to  inspect  the  reports 
and  make  copies  and  calculate  the  book  value 
of  the  stock,  furnished  no  legal  excuse  for  deny- 
ing relator's  application. 

7.  ExEcnroBS  AND  Administratobs  «=s>S5<2)— 
Fiduciary  Relation  -^  B:(amination  or 
Cobporatx  Books. 

The  executrix  of  a  decedent's  estate  stands 
in  a  fiduciary  relation  to  the  creditors  of  the 
estate  as  to  the  marshaling  of  assets,  and  nei- 
ther the  consent  of  the  court  nor  of  creditors 
is  required  in  order  that  she  may  apply  for 
mandamus  to  compel  the  corporation  in  which 
her  husband  owned  stock,  and  its  president,  to 
permit  her  to  examine  the  company's  books  to 
ascertain  the  value  of  the  stock. 

8.  Mandamus  ®=>164(2)— Conclusion. 

The  statement  by  defendant  in  the  return 
that  the  object  of  the  proceeding  was  to  have 
a  stranger  get  information  so  as  to  speculate  in 
the  stock  was  a  mere  conclusion. 

Alternative  writ  of  mandamus  on  the  rela- 
tion of  Bertha  E.  Feick,  as  executrix  of 
Charles  A.  Felck,  deceased,  against  the  Hill 
Bread  Company  and  another.  On  demurrer 
to  the  return.  Demurrer  sustained,  and  per- 
emptory writ  allowed  and  directed  to  Issue 
as  prayed  for. 

See,  also,  99  Aa  851. 
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Argued  November  term,  1917,  before  GUM- 
MERE,  O.  3.,  and  PARKER  and  KALISCH, 
JJ. 

Pitney,  Hardin  &  Skinner,  of  Newark  (Ed- 
ward Stanley,  Jr.,  of  Newark,  of  counsel),  for 
relator.  Frank  B.  Bradner,  of  Newark,  for 
defendants. 

KALISCH,  J.  An  alternatlTe  writ  of  man- 
damus requiring  the  defendant  company,  &nd 
Its  president,  John  J.  HIU,  to  show  cause  why 
they  should  not  permit  the  relator,  with  the 
aid  of  an  expert  accountant,  to  examine  all 
the  books,  Including  books  of  account  and 
books  of  the  minutes  of  the  proceedings  of 
the  directors  and  stockholders  of  the  com- 
pany, and  all  papers  and  documents  in  the 
possession  of  the  company  relating  to  and 
concerning  the  business  and  financial  affairs 
of  the  company,  was  directed  against  them; 
permission  to  make  such  examination  having 
been  refused  by  the  defendant  company's 
president  Although'  the  writ  was  directed.to 
the  defendant  company  and  John  J.  HIU,  Its 
president,  the  return  Is  made  by  the  company 
alone;  Mr.  Hill  remaining  silent  To  the  re- 
turn made,  the  relator  demurred. 

[1]  1.  The  defendant  company  sets  up  In  Its 
return  that  Mr.  HUl  as  president  had  no  au- 
thority to  permit  such  an  examination  as  ask- 
ed for,  and  that  the  relator  by  demurring  ad- 
mits the  truth  of  the  statement  It  Is  mani- 
fest that  tbie  bare  statement  in  the  return, 
that  Mr.  Hill  had  no  authority  as  president,  is 
a  mere  conclusion  of  law,  and  therefore  the 
demurrer  has  not  the  legal  effect  contended 
for  by  defendant,  namely,  to  admit  the  truth 
of  the  statement. 

[2,  3]  2.  It  is  said  in  the  return  that  no  de- 
mand was  ever  presented  by  the  relator  to  the 
board  of  directors  of  the  company  requesting 
such  permission  to  examine  the  txwks,  and  it 
is  therefore  claimed  that  since  this  fact  is 
admitted  by  the  demurrer,  the  relator's  right 
to  the  relief  prayed  for  is  barred.  The  an- 
swer to  this  Is  tlireefold: 

(1)  It  is  true  that  the  demurrer  admits  that 
no  such  demand  was  made,  but  that  fact  la 
immaterial,  for  it  was  not  necessary  as  a  ba- 
sis for  the  present  application.  Garcin  v. 
Trenton  Rubber  Mfg.  Co.,  60  Atl.  1008 ;  Peo- 
ple v.  Throop,  12  Wend.  (N.  Y.)  184.  The  re- 
turn In  the  present  ca;9e  inferentially  admits 
that  such  a  demand  in  writing  was  made  up- 
on the  president  of  the  defendant  company. 
High  on  Extraordinary  Legal  Remedies,  In 
hie  treatise  on  the  writ  of  mandamus,  on 
page  217,  i  311,  says: 

"As  regards  the  person  to  whom  the  writ 
should  be  directed  where  inspection  of  corpo- 
rate records  is  sought,  the  proper  practice  is  to 
address  it  to  the  one  actually  having  the  custody 
of  the  books  and  records,  even  though  he  is 
merely  a  ministerial  officer  acting  under  the 
direction  of  others,  as  in  the  case  of  a  bank 
cashier  acting  under  a  board  of  directors.  In 
xuch  case  the  rule  applies  that  the  writ  should 
run  to  the  particular  person  who  is  to  perform 
the  act  required,  and  the  cashier  having  charge 


of  the  books,  his  refusal  to  allow  their  inspec- 
tion is  his  individual  act,  and  the  writ  is  there- 
fore properly  addressed  to  him,  though  there 
can  be  no  impropriety  in  such  a  case  in  direct- 
ing the  writ  also  to  the  board  of  directors." 

(2)  It  appears  from  the  return  that  there 
was  no  board  of  directors  qualified  to  act 

(3)  The  statement  that  the  relator  prevent- 
ed an  election  is  a  mere  conclusion  based  up- 
on undisclosed  facts.  For  aught  that  appears 
in  the  return,  the  prevention  of  the  election 
was  the  exercise  of  a  lawful  act 

3.  It  is  asserted  in  the  return  that  the  presi- 
dent never  denied  the  relator's  right  to  ex- 
amine the  books  personally  or  with  the  as- 
sistance of  Mr.  Felck  and  Mr.  Prieth,  but 
refused  any  accountant  or  person  not  con- 
nected with  the  company  to  examine  the 
books,  and  has  stated  that  he  had  no  authori- 
ty to  give  such  permission.  This  is  clearly 
an  express  admission  of  the  very  facts  npon 
which  the  relator  bases  her  applicatioa  The 
defendant  does  not  attempt  to  justlfjr  the  re- 
fusal of  its  president  to  permit  the  examioa- 
tlon  applied  for,  on  the  ground  of  lAtk  of 
authority  in  that  official  to  grant  it,  hot,  in 
effect,  asserts  that  the  relator  is  not  entitled 
to  sucb  an  examination,  with  the  assistance  of 
an  expert  accountant,  not  connected  with  the 
company. 

[4]  The  common  law  recognized  the  right 
of  a  stockholder  to  inspect  the  books  of  a 
corporation  where  the  application  is  made  In 
good  faith  and  is  germane  to  his  rights  as  a 
stockholder.  Huylar  v.  Cragln  Cattle  Co.,  40 
N.  J.  Eq.  308,  2  Atl.  274;  Stettauer  v.  N.  I. 
Scranton  Con8trttctl<»  Co.,  42  N.  J.  Eq.  46, 
6  Ati.  303;  FuUer  v.  Hollander  &  Co.,  61  N. 
J.  Eq.  652,  47  Atl.  646,  88  Am.  St  Rep.  456; 
Venner  v.  Chicago  City  Ry,  Co.  et  al.,  246 
111  170,  92  N.  E.  643,  138  Am.  St  Rq).  229, 
20  Ann.  Cas.  607 ;  Weihenmayer  v.  Bitner,  45 
L.  R.  A.  466.  See  note  where  cases  are  col- 
lected. 

[I]  The  weight  of  authority  in  this  country 
appears  to  be  that  a  stockholder  may  employ 
an  expert  accountant  not  connected  with  the 
corporation  to  assist  him  in  making  the  ex- 
amination. 7  Ruling  Case  Law,  page  and  sec- 
tion 301.  The  underlying  reason  for  this 
view  Is  well  stated  in  the  text: 

"The  possession  of  the  right  would  be  futile 
if  the  possessor  through  the  lack  of  knowledge 
neceiisary  to  its  exercise  were  debarred  of  the 
privilege  to  procure  in  his  behalf  the  service 
of  one  competent  to  exercise  it" 

And  in  Huyler  v.  Cragin  Cattle  Co.,  supra. 
Chancellor  Runyon,  on  page  398  of  40  N.  J. 
Eq.,  2  Atl.  274,  in  discussing  the  right  of 
stockholders,  says: 

"And  they  are  entitled  to  sudi  inspection, 
though  their  only  object  is  to  ascertain  whether 
their  affairs  have  been  properly  conducted  bj 
the  directors  or  managers.  Such  a  right  is  nec- 
essary to  their  protection.  To  say  that  they 
have  the  right,  but  that  it  can  be  enforced  only 
when  they  have  ascertained,  in  some  way  with- 
out the  books,  that  their  affairs  have  been  mis- 
managed, or  that  their  interests  are  in  danger, 
is  practically  to  deny  the  right  in  the  majority 
of  cases.     Oftentimes  frauds  are  discoverable 
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only  by  examination  of  tbe  boolcs  by  an  expert 
accountant  The  boolis  are  not  the  private 
property  of  the  directors  or  managers,  btt  are 
tbe  records  of  their  transactions  as  trustees  for 
the  stockholders." 

It  Is  therefore  plain  in  tbe  present  case 
that  the  relator  was  not  legally  obligated  to 
accept  the  permission  claimed  by  the  defend- 
ant to  have  been  tendered  her,  circumscribed 
as  it  was  by  the  limitation  that  she  might 
have  the  assistance  of  either  Mr.  Felck  or 
Mr.  Prieth  to  make  the  examination,  because 
they  were  connected  with  the  defendant  com- 
pany, it  not  appearing'  tliat  either  was  an  ex- 
pert accountant  competent  for  the  task.  But 
even  if  the  persons  designated  were  compe- 
tent for  the  task,  it  is  quite  obvious  that  their 
selection  would  defeat  tiie  very  purpose 
wliich  was  Intended  to  be  accomplished  by 
the  investigation,  and  that  Is  to  obtain  in- 
formation of  the  affairs  of  the  company 
through  an  independent  source  by  a  disinter- 
ested expert  accountant 

[I]  4.  The  allegations  in  the  return  that 
full  and  complete  reports  showing  the  condi- 
tion of  the  business  of  the  corporation  were 
annually  made  to  its  stockholders,  indndlng 
the  relator,  covering  a  period  of  six  years, 
and  that  the  relator,  by  her  representative  on 
the  board  of  directors,  had  the  opjwrtunlty  to 
Inspect  tbe  reports  and  to  make  copies  there- 
of, and  that  the  l)ook  value  of  tbe  stock  of 
the  company  is  a  mere  matter  of  calculation, 
and  could  be  ascertained  from  the  reports,  fur- 
nish no  legal  excuse  for  denying  the  rela- 
tor's present  application.  But  apart  from 
this  it  may  turn  out,  upon  an  examination  of 
the  books,  that  the  annual  reports  made  by 
the  company  were  inaccurate  and  did  not  tru- 
ly represent  the  business  affairs  and  condi- 
tion of  the  company,  and  hence  the  present 
value  of  the  stock  would  be  more  or  less  af- 
fected. Such  a  possible  result  indicates  not 
only  the  propriety  but  the  necessity  of  the 
examination  asked  for  by  the  relator. 

[7]  5.  The  defendant  company  finally  con- 
cludes its  return  by  asserting  that  the  relator 
has  no  personal  Interest  In  the  shares  of  stock 
standing  in  her  name  as  executrix  of  the  last 
wUi  and  testament  of  Charles  A^  Felck,  de- 
ceased, and  that  she  has  not  been  requested 
by  the  creditors  of  the  estate,  or  authorized 
by  any  court,  to  take  this  proceeding,  and 
that  her  object  is  to  have  a  stranger  not  con- 
nected with  the  company  get  information  so 
as  to  speculate  In  the  stoclc  The  fact  that 
the  relator  Is  the  executrix  of  the  Felck  es- 
tate, without  taking  Into  consideration  any 
other  rights  or  interests  that  she  may  be  en- 
titled to  under  the  will  In  her  own  right, 
makes  It  plain  that  sh«  stands  in  a  fiduciary 
relation  to  the  Creditors  of  the  estate,  as  to 
the  marshaling  of  assets.  She  would  be  con- 
sidered highly  remiss  in  the  discharge  of  her 
duty  If  she  had  reasonable  grounds  to  believe 
that  an  examination  of  the  books  of  the  com- . 


pany  would  assist  her  In  getting  at  the  true 
value  of  the  stock  held  by  her  In  trust  for 
the  benefit  of  the  creditors  of  the  estate  and 
refrained  from  taking  any  action  in  the  mat- 
ter, and,  in  consequence,  the  stock  was  sold 
for  less  than  Its  true  value.  Neither  the  con- 
sent of  the  court  nor  of  the  creditors  of  the 
estate  was  required  In  order  that  tbe  relator 
may  properly  make  the  present  application. 

[S]  The  statement  made  by  the  defendant 
that  the  object  of  the  proceeding  is  to  have  a 
stranger  to  get  Information  so  as  to  speculate 
in  the  stock  is  a  mere  conclusion  based  upon 
assumed  facts  not  disclosed,  and,  moreover, 
the  court  can  protect  the  defendant  company 
against  any  such  alleged  scheme  by  supervis- 
ing the  selection  of  the  accountant 

The  demurrer  is  sustained,  and  a  perempto- 
ry writ  of  mandamus  is  allowed  and  directed 
to  issue  as  prayed  for,  with  costs. 


PALUMBO  v.  PICCIONl.     (No.  44/537.) 

(Court  of  Chancery  of  New  Jersey.    March  80, 
1918.) 

CoNTKACTs  *=»117(1)— VALinrrr— Hestbaint 
OF  Tbadb. 
Where  the  proprietor  of  a  shoe  repairing 
business  has  bought  out  a  competitor  under  a 
contract  whereby  the  latter  was  not  to  engage 
in  that  business  in  the  city  for  five  years,  and 
after  operating  both  establishments  for  a  while 
sells  the  one  he  purchased  to  a  third  party, 
be  may  restrain  the  original  vendor  from  en- 
gaging in  business  within  five  years,  the.  con- 
tract not  being  void  as  in  restraint  of  trade, 
since  the  public  interests  have  not  been  adverse- 
ly affected,  and  twth  tbe  business  sold  and  the 
business  retained  having  Iteen  benefited. 

Suit  by  Clrlaco  PalumtM  against  Gelso- 
mino  Piccicmi.  On  motion  to  dissolve  an  in- 
junction pendente  lite.    Motion  denied. 

By  tills  suit  complainant  seeks  to  spedflc- 
ally  enforce  a  covenant  made  by  defendant 
wherein  the  latter  agreed  not  to  engage  in 
the  shoe-repairing  business  in  Camden  for  a 
period  of  five  years  from  March  14, 1916.  On 
that  date  complainant  purchased  the  shoe- 
repairing  business  then  owned  by  defendant 
and  tlie  covenant  referred  to  was  executed 
as  a  pert  of  that  transaction. 

At  the  return  of  an  order  to  show  cause  de- 
fendant, though  duly  served,  failed  to  appear 
and  an  injunction  pendente  lite  was  issued. 

Defendant  has  since  petitioned  for  relief 
against  tbe  restraint  At  tbe  hearing  on  the 
petition  it  was  ascertained  that  since  com- 
plainant purchased  defendant's  business  he 
has  sold  it  to  a  third  party,  who  now  con- 
ducts it,  and  does  not  object  to  defendant  re- 
suming business  in  the  vicinity.  It  further 
appears,  however,  that  at  the  time  complain- 
ant purchased  defendant's  business  be  owned 
and  was  conducting  a  similar  business  In  the 
vicinity,  and  now  owns  and  operates  that  busi- 
ness.   The  restraint  now  sought  by  complain- 
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ant  Is  whoUy  for  the  benefit  of  bis  old  busi- 
ness. 

It  Is  now  urged  In  behalf  of  defendant  that 
the  sale  by  complainant  to  a  third  party  of 
defendant's  old  business  was  operative  to 
deny  to  complainant  the  right  to  longer  en- 
force the  covenant 

Complainant  now  bases  his  right  to  relief 
upon  the  claim  that,  when  he  purchased  de- 
fendant's business  he  did  not  want  it,  but  pur- 
chased It  solely,  or  almost  solely,  for  the  ben- 
efit of  his,  complainant's,  old  business ;  that  be 
sought  to  remove  defendant  as  a  competitor 
In  business  by  reason. of  defendant's  peculiar 
ability  to  draw  trade  from  complainant;  that 
the  price  paid  was  based  upon  those  ccmsld- 
erations;  that  after  conducting  both  business- 
es for  a  few  months  he  sold  the  business 
which  be  had  purchased  from  defendant  to 
a  person  whose  competition  he  did  not  ob- 
ject to;  that  defendant's  new  establishment, 
which  Is  near  complainant,  will  withdraw 
from  complainant's  old  business  the  very 
trade  which  complainant  procured  by  means 
of  the  purchase.  The.se  several  claims  of 
complainant  are  not  denied,  and  no  claim  is 
made  that  the  covenant  Is  unreasonable  as 
to  time  or  territory. 

Cyrus  D.  Jlarter,  of  Camden,  for  complain- 
ant. Albert  S.  Woodruff,  of  Camden,  for  pe- 
titioner. 

LBAMINO,  y.  C.  Tbe  early  rule  was  that 
any  contract  which  tended  to  restrain  trade 
was  void;  but  It  Is  now  everywhere  recog- 
nized that  many  contracts  In  partial  restraint 
of  trade  are  valid.  In  United  States  v.  Addy- 
ston  Pipe  &  Steel  Co.,  85  Fed.  271,  20  O.  C.  A. 
141,  46  Ij.  R.  a.  122,  valid  covenants  In  par- 
tial restraint  of  trade  are  classified  as: 

(1)  Agreements  by  a  seller  of  a  property  or 
business  not  to  compete  with  a  buyer  in  such 
a  way  as  to  derogate  from  the  value  of  the 
property  or  business  sold. 

(2)  Agreements  by  a  retiring  partner  not  to 
compete  with  the  firm. 

(3)  Agreements  by  a  partner  pending  the 
partnership  not  to  do  anything  to  interfere, 
by  competition  or  otherwise,  with  the  business 
of  the  firm. 

(4)  Agreements  by  the  buyer  of  a  property 
not  to  use  the  same  In  competition  with  the 
business  retained  by  the  seller. 

(5)  Agreements  by  an  assistant,  servant,  or 
agent  not  to  compete  with  his  master  or  em- 
ployer after  the  expiration  of  his  term  of 
service. 

It  Is  noted  that  in  all  these  several  situ- 
ations the  restraint  Is  incident  to  the  main 
purpose  of  a  valid  contract;  and  after  an 
eichaustive  review  of  the  authorities  the  con- 
clusion is  there  reached  that  no  conventional 
restraint  of  trade  can  be  enforced  unless  the 
covenant  embodying  it  is  merely  ancillary  to 
the  main  pin-pose  of  a  lawful  contract,  and 
necessary  to  protect  the  covenantee  in  the  en- 


joyment of  the  legitimate  fruits  of  the  con- 
tract, or  to  protect  him  from  the  dangers  of 
an  unjust  use  of  those  fruits  by  the  other 
party.  See,  also,  note  to  6  L.  R.  A.  (X.  S.) 
847,  and  13  C.  J.  477,  collecting  later  authori- 
ties to  the  same  general  effect.  From  thfse 
conclusions  the  further  conclusion  is  there  de- 
duced that  a  contract  the  sole  object  of  which 
is  to  restrain  competition  is  void  as  a  re- 
straint of  trade. 

Should  the  conclusions  above  stated  be  re- 
garded as  wholly  Infiexible,  it  may  be  plaus- 
ibly urged  that  the  agreement  here  in  ques- 
tion was  valid  only  in-  so  far  as  It  was  for 
the  protecticm  of  the  business  whidi  com- 
plainaut  purchased  from  defendant,  and  void 
and  unenforceable  because  in  restraint  of 
trade  in  so  far  as  it  was  designed  to  prot^-t 
the  old  business  of  complainant  from  coi!>- 
petltion  by  defendant;  hence,  when  complain- 
ant subsequently  sold  the  business  so  purchas- 
ed from  defendant,  he  could  no  longer  en- 
force the  covenant  of  restraint  for  the  benefit 
of  his  old  business.  This,  it  appears  to  me. 
is  the  only  theory  on  which  defendant  can 
rest  his  defense  with  any  claim  of  plausi- 
bility. , 

But  a  brief  consideration  of  the  grounds 
which  are  generally  accepted  as  giving  rise 
to  and  sanctioning  covenants  in  partial  re- 
straint of  trade  will,  I  think,  disclose  tliat  do 
sound  objection  can  be  urged  against  extend- 
ing the  benefits  of  the  covenant  here  In  ques- 
tion to  the  protection  of  .complainant's  old 
business  or  against  its  enforcement  for  the 
protection  of  that  business  after  the  busines* 
purchased  from  defendant  should  have  been 
sold  to  a  third  party. 

Agreements  in  partial  restraint  of  trade 
ancillary  to  the  sale  of  a  business  appear  to 
be  sanctioned  primarily  because  of  the  rec- 
ognized value  of  what  is  known  as  the  good 
win  of  a  business.  It  Is  held  to  be  alike  to 
the  Interest  of  the  public  and  the  owner  of  s 
business  that  the  owner  should  be  privil^wl 
to  sell  that  valuable  asset  and  protect  the 
purchaser  In  Its  acquisition,  providing  the  re- 
straint be  no  more  extensive  than  is  reason- 
ably required  for  that  purpose,  and  be  not 
otherwise  injurious  to  the  public  interest  by 
reason  of  any  peculiar  circumstances  of  the 
case.  Trenton  Potteries  Co.  v.  OUphant.  5S 
N.  J.  Eq.  507,  at  page  614,  43  Atl.  723,  46  U 
R.  A.  255,  78  Am.  St  Rep.  612.  In  sudi  tran.s- 
actions  the  public  Interests  are  deemed  fos- 
tered rather  than  injured,  since  the  seller 
has  been  enabled  to  reap  the  fruits  of  hH 
Industry,  and  the  business  Is  continued  in  the 
hands  of  a  new  purchaser ;  the  business  with 
its  new  proprietor  takes  the  place  of  the  old: 
the  commodities  of  the  trade  are  as  open  to 
the  public  as  they  were  before;  and  the 
same  employment  is  furnished  to  othens  as 
before.  The  distinction  between  contracts 
of  that  nature  and  those  In  whldi  a  trade 
competitor  Is  hired  to  discontinue  business 
Is  obvious.     Contracts  of  the  latter  natare 
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have  been  as  a  rule  condemned,  althougb  In 
some  cases  sustained  where  real  public  Inter- 
psts  have  been  ascertained  to  be  unaffected. 
Wood  V.  Whitehead  Bros.,  165  N.  Y.  545,  59 
N.  E.  357. 

In  the  present  case  complainant,  who  had 
a  business  at  his  own,  purchased  a  similar 
business  of  a  trade  competitor.  Admittedly 
he  was  iwlmarlly  induced  to  make  the  pur- 
chase In  order  to  remove  the  competitor  from 
that  field  of  operation;  but  he  had  no  pur- 
pose to  close  out  the  business  so  purchased, 
and  did  not  do  ao.  On  the  contrary,  he  con- 
ducted both  businesses  as  they  bad  been  there- 
tofore conducted  until  he  found  a  satisfactio- 
ry  purchaser  for  the  business  so  purchased, 
and  that  business  is  still  being  conducted 
as  before.  In  all  of  this  the  public  Interests 
have  been  in  no  way  affected  by  the  with- 
drawal of  defendant  from  business,  for  no 
>vitbdrawal  of  trade  enterprises  occurred  or 
was  planned,  and  it  is  idle  to  say  that  com- 
plainant's ownership  of  two  shoe-repairing 
shops  constituted  or  tended  to  constitute  a 
monopoly  In  that  Industry;  Indeed,  the  ex- 
tremely limited  magnitude  of  these  two  busl- 
np$ises  seems  scarcely  to  justify  the  present 
litigation.  The  covenant  of  defendant  not 
to  engage  in  a  similar  business  in  that  vicin- 
ity for  the  limited  period  obviously  was  not 
only  for  the  benefit  of  the  business  sold  by 
defendant,  but  also  for  the  benefit  of  com- 
plainant's other  business.  Complainant  in- 
tended that  it  should  be  so,  and  paid  for  that 
measure  of  protection,  and  defendant  could 
not  have  been  ignorant  of  complainant's  pur- 
pose or  of  the  measure  of  protection  which 
complainant  purchased  and  paid  for,  since 
III  the  written  agreement  no  suggestion  is 
made  that  the  protection  of  the  covenant 
shall  cease  until  the  expiration  of  the  specif- 
ic period  of  time  named.  If,  then,  defend- 
ant has  been  thus  enabled  to  profit  by  his 
(•ovpnnnt,  and  the  public  interests  have  been 
In  no  way  adversely  affected  by  his  with- 
drawal from  the  field  for  the  period  speci- 
fied, there  appears  to  exist  no  good  reason  to 
dmy  to  complainant  the  full  measure  of  pro- 
tection which  the  terms  of  defendant's  cove- 
nant extend. 

This  view  In  no  way  opposes  the  notion 
that  the  covenant  of  restraint  must  be  inci- 
dental to  the  sale  of  a  business  or  other  con- 
tract of  an  analogous  nature;  but  where,  as 
here,  the  covenant  is  designed  to  protect  not 
only  the  business  purchased,  but  also  another 
similar  business  then  owned  by  the  purchas- 
er, and  is  reasonable  as  to  time  and  terrlto- 
r>-,  and  both  businesses  are  Intended  to  be 
continued  in  operation,  and  are  so  contintied, 
and  where,  as  here,  the  circumstances  of  the 
case  adequately  disclose  that  no  element  of 
monopoly  Is  Involved  and  no  public  interests 
adversely  affected,  there  appears  to  be  no 
adequate  reason  against  the  enforcement  of 
the  covenant  according  to  its  terms  for  the 


benefit  of  the  old  business  after  the  business 
so  purchased  shall  have  passed  to  a  new 
owner.  This  view  appears  to  be  entertained 
in  Tuscaloosa  Ice  Go.  v.  Williams,  127  Ala. 
110,  at  page  120,  28  South.  669,  50  L.  R.  A. 
175,  85  Am.  St  Rep.  125. 

I  will  deny  the  prayer  of  the  petition  for  a 
dissolution  of  the  injunction. 


WESCOTT,   Atty.   Gen.,   v.   PASSAIC  PAID 
FIREMEN'S  RELIEF  ASS'N. 

(Supreme  Cotirt  of  New  Jersey.    April  26, 1918.) 

1.  corpohations  ®=34— relief  associations 
—Firemen— Right  to  Oboanize. 

Under  2  Comp.  St.  1910,  p.  2442,  authoriz- 
ing relief  association  of  volunteer  firemen  or- 
ganized under  2  Comp.  St.  1910,  p.  2430,  to 
turn  over  its  funds  to  a  similarly  organized  as- 
sociation of  paid  firemen,  an  organization  of 
paid  firemen  may  be  organized  when  a  volunteer 
organization  exists,  in  spite  of  2  Comp.  St. 
1910,  p.  2433,  i  4,  prohibiting  two  such  asso- 
ciations. 

2.  Quo  Warranto  ^=>57  —  Right  to  Rem- 
edy. 

In  quo  warranto  bv  the  Attorney  General 
against  a  paid  firemen's  relief  association,  de- 
fendant cannot  challenge  right  of  earlier  asso- 
ciation of  volunteer  firemen  to  exist. 

Quo  warranto  by  John  W.  Wescott,  as  At- 
torney General,  against  the  Passaic  Paid 
Firemen's  Relief  Association,  a  corporation. 
Judgment  for  defendant. 

Argued  November  term,  1917,  before  GUM- 
MERE,  C.  J.,  and  PARKER  and  KAI>- 
ISCH,  JJ. 

John  O.  Totten,  of  Paterson  (Ward  &  Mc- 
Gtnnis,  of  Paterson,  of  counsel),  for  relator. 
Osborne  &  Astley,  of  Newark  (Alonzo 
Church,  of  Newark,  of  counsel),  for  defend- 
ant. 

KALISCH,  J.  The  fundamental  basis  of 
the  Attorney  General's  information  is  that 
under  section  4  of  the  act  of  1885  (page  144 ; 
2  C.  S.  2430),  providing  that  there  shall  here- 
after be  not  more  than  one  firemen's  relief 
association  or  other  association  organized 
for  the  purposes  intended  by  the  act,  in  any 
city,  etc.,  it,  the  Passaic  Firemen's  Relief 
Association,  organized  on  September  28,  1885, 
in  the  city  of  Passaic,  and  duly  Incorporated, 
and  that  by  virtue  of  the  aforementioned  act 
and  the  supplements  thereto  and  the  acts 
amendatory  thereof  it  is  the  sole  legally  con- 
stituted firemen's  relief  association  in  the 
city  of  Passaic  entitled  to  the  rights,  privi- 
leges and  benefits  of  said  act,  and  that  there- 
fore the  defendant,  the  Passaic  Paid  -Fire- 
men's Relief  Association,  which  was  organiz- 
ed in  1911,  In  the  city  of  Passaic  was  without 
warrant  of  law,  and  is  an  intruder,  usurping 
the  rights  and  privileges  of  the  Passaic  lire- 
men's  Relief  Association. 

Since  the  statute  expressly  provides  that 
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there  aball  be  but  one  firemen's  relief  associa- 
tion, the  legal  existence  "of  the  defendant  is 
directly  challenged  in  this  proceeding.  As 
there  Is  no  question  that  up  to  the  time  of  the 
organization  and  incorporation  of  the  de- 
fendant iir  1911,  under  the  act  of  1894  (page 
383;  2  C.  S.  2442),  the  Passaic  Firemen's  Re- 
lief Association  was  the  lawfully  constituted 
body,  under  the  act  of  1885,  the  situation  pre- 
sented logically  leads  to  the  Inquiry  whether 
or  not  the  defendant,  In  organizing  under  the 
act  of  1894,  superseded  the  Passaic  Firemen's 
Relief  Association,  and  this  obviously  re- 
quires a  consideration  of  the  scope  and  legal 
efFect  of  the  later  legislation.  From  the  In- 
formation It  appears  that  the  relator  organ- 
ized at  a  time  when  the  fire  department  of  the 
city  of  Passaic  was  a  volunteer  society,  and 
that  afterwards  the  fire  department  was 
changed  to  a  paid  department,  whereupon  the 
defendant  association  was  organized. 

[1]  Section  1  of  the  act  of  1804,  above  re- 
ferred to,  provides  that  whenever  a  volunteer 
department  has  been  In  existence  and  which 
had  a  relief  association,  and  a  paid  fire  de- 
partment is  organized  to  take  the  place  of 
the  old  organization,  and  such  paid  fire  de- 
partment has  organized,  or  may  organize,  a 
relief  association  under  the  act  of  1885,  it 
shall  and  may  be  lawful  for  the  members  of 
the  old  relief  association,  after  taking  certain 
procedure,  to  instruct  its  board  of  representa- 
tives, or  oth«r  body  having  control  of  its 
funds  to  turn  over  the  funds  and  property 
to  an  exempt  firemen's  association  existing  In 
the  municipality,  etc.  Counsel  of  Passaic 
Firemen's  Relief  Association  contends  that 
no  justification  can  be  found  for  the  right  of 
the  paid  association  to  exist.  He  founds  this 
contention  on  the  assertion  that  a  careful 
reading  of  the  act  of  1894,  on  whidi  the  de- 
fendant relies  for  its  legal  existence,  "does 
not  disclose  anything  to  Justify  the  right  of 
the  Paid  Firemen's  Association  to  exist 
where  there  la  clearly  another  association  in 
oxlstence."  It  may  be  conceded  that  the  act 
contains  no  express  words  that  whenever  the 
department  is  changed  to  a  paid  department 
and  an  old  volunteer  association  is  In  exist- 
ence, a  new  paid  association  may  be  organ- 
ized, notwithstanding  the  prohibition  found 
in  section  4  of  the  act  of  1885 ;  but  that  Is 
wholly  unimportant,  since  the  language  of 
the  act  clearly  Implies  the  legislative  Intent 
to  be  that,  when  a  volunteer  department  is 
changed  to  a  paid  department,  there  may  be 
a  new  association  for  the  paid  department, 
and,  thereupon  it  is  the  right  and  privilege 
and  very  probably  the  duty  of  the  volunteer 
association  to  turn  over  its  funds  to  the  ex- 
empt firemen's  association  and  to  dissolve, 
as  provided  by  section  30  of  the  act  of  1885. 
The  act  of  1894  expressly  repeals  all  Inconsist- 
ent legislation,  and  in  legal  effect  repeals 
the  act  of  1885  to  fiie  extent  of  declaring  that 


a  paid  firemen's  association  may  be  organiz- 
ed, notwithstanding  the  prohibition  of  sec- 
tion 4  of  that  act  as  to  the  number  of  fire- 
men's relief  associations  in  any  dty,  etc 

[2]  The  right  of  the  Passaic  Firemen's  Re- 
lief Association  to  exist  as  a  corpora  tlon  can- 
not be  challenged  In  this  proceeding  by  tbe 
defendant  But,  wheth«-  It  can  be  dutlleog- 
ed  or  not.  It  is  quite  obvious,  in  view  of  Uie 
act  of  1894,  supra,  that  the  Passaic  Firemen's 
Relief  Association  cannot  successfully  chal- 
lenge the  right  of  the  defendant  to  exist. 

The  defendant  in  its  plea  prays  judgment, 
and  that  the  corjmrate  frandilse.  Its  liberties, 
privileges,  and  franchises  by  It  dalmed,  in 
manner  aforesaid,  may  be  allowed  and  ad- 
judged to  It,  and  tMs  defendant  may  be  dis- 
charged by  tbe  oonrt  hereafter  and  from  the 
premises  above  charged  against  it,  and  to 
this  we  think  the  defendant  is  entitled,  and 
judgment  may  be  entered  accordingly. 


CARTER  et  al.  v.  BUGBEE,  Comptroller. 
(Supreme  Court  of  New  Jersey.   April  25, 1918.) 

(8i/Uahu§  by  the  CoMrt.) 

Taxation  «=»879(2)— Thaksfeb  Tax— Pbop- 
EBTT  Subject. 
C.  execMed  a  trust  deed  in  1911  conveying 
personal  property  in  this  state  to  trustees  upoo 
trust  to  pay  him  the  income  durine  his  life,  «nd 
at  and  after  his  death  to  pay  t£e  corpus,  in 
designated  portions,  to  his  children  and  grand- 
children, who  were  not  to  lia^e  possession  or 
enjoyment  before  his  death.  In  1914  the  LegU- 
lature  passed  an  act  imposing  a  transfer  Ux  on 
proper^  passing  to  lineal  descendants,  and  in 
1917  the  settlor  died.  Held,  that  the  gifu  to 
lineal  descendants  were  subject  to  die  statute  of 
1914  as  a  gift  intended  to  take  effect  in  poe- 
session  or  enjoyment  at  or  after  the  death  of  the 
donor,  and  that  the  transfer  contemplated  bj 
the  statute  and  made  subject  to  a  tnuisfer  tax 
did  not  take  effect  when  the  trust  dMd  was  «- 
ecuted  and  delivered,  but  only  at  the  death  of 
the  donor. 

Certiorari  by  Luke  B.  Garter  and  others, 
executors  of  John  J.  Carter,  deceased,  to  re- 
view a  transfer  tax  assessment  levied  by 
Newton  A.  K.  Bugbee,  as  Comptroller.  As- 
sessment affirmed. 

Argued  February  term,  1918,  before  BEB- 
GBN  and  BLACK,  JJ. 

Church,  Harrison  &  Roche,  of  Newark,  for 
Prosecutors.  John  W.  Westcott,  Atty.  Gen., 
and  Theodore  Rurode,  of  Jersey  Olty,  for  de- 
ifendant 

BERGEN,  J.  We  are  asked  to  decide 
whether  the  act  of  1914  (chapter  151)  Impos- 
ing a  transfer  tax  upon  property  passing  to 
lineal  descendants,  is  applicable  to  property 
which  came  to  the  possession  of  descendants 
of  that  class  in  1917  by  virtue  of  a  trust 
deed  executed  and  delivered  in  1911,  at  which 
time  our  statute  relating  to  transfer  taxes 
on  the  estates  of  decedents  did  not  include 
lineal  descendants.     The  facts  are  that  on 
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Jannary  14,  1911,  John  J.  Carter,  a  uonres- 
Ident  of  tills  state,  executed  and  delivered 
to  trustees  an  absolute  conveyance,  not  rev- 
ocable, by  wlilcli  he  conveyed  to  his  trustees 
the  bonds  and  stock  of  divers  corpora- 
dons,^  somei  being  organized  vmder  the 
laws  of  this  state,  upon  which  latter  securi- 
ties the  comptroller  of  the  state  levied  a  trans- 
fer tax,  which  action  has  been  brought  before 
this  court  for  review  by  a  writ  of  certiorari. 
The  conveyance  was  subject  to  certain  trusts: 
(1)  To  collect  the  income  during  the  life  of 
the  settlor  and  pay  it  to  him;  (2)  "said  trus- 
tees shall  at  the  death  of  the  settlor  pay  over" 
definite  portions  of  the  corpus  to  persons 
named,  if  they  survive  the  settlor,  and,  if 
not,  but  leave  issue,  "shall  be  paid  over  to 
soch  Issue  as  if  they  were  taking  by  de- 
scent" from  their  ancestors  under  the  Intes- 
tate laws,  subject  to  a  provision,  in  some  cases 
for  a  spouse  or  mother.  In  other  cases  the 
trustees  were  to  allot  the  portion  and  hold 
it  in  trust  until  the  beneficiary  arrived  at  the 
age  of  21  years.  The  distribution  is  provided 
for,  after  the  death  of  the  settlor,  with  the 
l«rtlcularity  usual  in  a  last  will  and  testa- 
ment, and  disposes  of  the  entire  trust  estate 
to  the  lineal  descendants  of  the  settlor. 

The  prosecutors  urge  that  a  transfer  tax 
can  only  be  assessed  under  the  law  In  force 
when  the  trust  deed  was  executed,  and  there 
being  no  statute  which  subjected  property 
passing  to  lineal  descendants  when  this  trust 
deed  was  delivered  to  any  transfer  tax,  their 
status  cannot  be  changed  by  legislation  be- 
tween that  period  and  the  death  of  the  set- 
tlor. The  soundness  of  this  contention  de- 
pends upon  the  determination  of  the  question: 
When  does  the  transfer  contemplated  by  the 
act  take  place? 

Our  statute  (chapter  228,  P.  I*  1909)  pro- 
vides for  the  imposition  of  a  transfer  tax  on 
the  transfer  of  goods,  wares,  and  merchan- 
dise within  this  state,  or  of  shares  of  stock 
of  corporations  of  this  state,  or  of  shares 
of  national  banks  located  here,  "made  by  a 
nonresident,  by  deed,  grant,  bargain,  sale  or 
gift,  made  In  contemplation  of  the  death  of 
the  grantor,  vendor  or  donor,  or  intended  to 
take  effect,  in  possession  or  enjoyment,  at  or 
after  such  death."  This  statute  is  a  copy  of 
the  New  York  statute  of  1892,  In  force  when 
ours  was  adopted,  and  in  such  case  Its  con- 
struction by  the  courts  of  New  York  will  be 
held  to  have  been  adopted  with  the  act.  Nell- 
son  V.  Russell,  76  N.  J.  I>aw,  655,  71  Atl.  286, 
19  L.  R.  A.  (N.  8.)  887,  131  Am.  St.  Rep.  673. 
In  the  case  of  Matter  of  Green,  153  N.  Y. 
223,  47  N.  B^2,  the  facts  were  that  on  Feb- 
ruary 14,  1^9,  the  settlor  made  a  deed  of 
trust  and  delivered  to  her  trustees  a  large 
amount.  In  value,  of  railroad  bonds  upon  trust 
to  collect  and  pay  the  income  to  her  for  life, 
and  after  her  death  to  pay  the  corpus  to  her 
three  nieces,  with  remainder  over  to  the  is- 
sue. If  any,  of  either  dying  before  the  donor. 
This  deed  was  modified  in  1891,  and  the  ques- 


tion presented  was  whether  the  subsequent 
act  of  1892  was  applicable,  and  the  only  sub- 
stantial matter  presented  In  opposition  as  ap- 
pears from  the  brief  printed  with  the  case, 
was: 

"The  transfer  became  effective  upon  the  ex- 
ecution of  the  deed  and  its  delivery  with  the  se- 
curities." 

There,  as  here,  the  trust  deed  and  securi- 
ties were  delivered  to  the  trustee  before  the 
statute  imposing  the  tax  was  adopted,  and  the 
trust  was,  as  here,  to  pay  the  income  to  the 
settlor  for  life,  and,  after  death  of  settlor, 
to  persons  named.  The  conditions  seem  to 
be  identical  and  the  Court  of  Appeals  of  New 
York  held  that,  conceding  that  upon  delivery 
of  the  trust  deed  the  nieces  took  a  vested  re- 
mainder subject  to  <^en  and  let  in  the  chil- 
dren of  a  niece  dying  In  the  lifetime  of  the 
settlor: 

"The  remainders  were  transferred  to  the  niec- 
es, in  possession  or  enjoyment,  by  an  instru- 
ment intended  to  take  effect  for  that  purpose,  at 
or  after  the  death  of  the  donor.  ♦  •  ♦  The 
death  of  the  donor  was  the  event  which  made 
the  transfer  complete  and  effective  and  secured 
to  the  nieces  the  possession  and  enjoyment  of  the 
property,"  and  therefore  the  devolution  of  the 
title  was  subject  to  the  tax. 

In  Matter  of  Brandreth,  169  N.  Y.  437,  62 
N.  m  563,  58  K  R.  A.  148,  It  was  held  that, 
where  there  was  a  gift  and  delivery  of  stock 
with  reservation  of  Income  and  voting  power 
by  donor,  the  value  of  the  stock,  after  the 
death  of  the  donor,  was  taxable  as  a  transfer 
Intended  to  take  effect  In  possession  or  enjoy- 
ment after  death  of  donor. 

In  Matter  of  Cornell,  170  N.  T.  423,  63  N.  E. 
445,  where  there  was  a  gift  and  delivery  of 
securities  with  reservation  of  income,  it  was 
held  that  the  gift  was  a  trust,  and,  after  do- 
nor's death,  subject  to  a  transfer  tax. 

Thus  it  seems  to  have  been  settled  by  the 
Court  of  Appeals  of  New  York  that  such  a 
remainder,  after  a  life  estate,  given  by  a 
trust  deed,  is  subject  to  the  transfer  tax 
which  the  law  imposes  when  the  right  to  its 
possession  or  enjoyment  matures.  The  stat- 
utes of  both  states  make  a  distinction  between 
property  passing  by  will,  and  pr(^»erty  pass- 
ing by  deed  Intended  to  take  effect  in  pos- 
session or  enjoymeat  after  the  death  of  the 
settlor,  the  latter  referring  to  a  gift  causa 
mortis  having  the  effect,  by  a  different  meth- 
od, of  a  will  or  Intestacy.  A  will  takes  effect 
at  the  death  of  the  testator,  and  all  estates 
which  it  creates  then  become  fixed  and  sub- 
ject to  sudi  taxes  as  are  then  Imposable  by 
law,  and  the  rights  of  legatees  thereunder 
have  a  status  not  to  be  altered  for  the  pur- 
pose of  taxation,  but  are  subjected  to  any 
change  in  the  law  made  after  the  execution 
of  the  will  and  before  testator's  death,  and 
a  trust  deed  which  donatio  causa  mortis  pro- 
duces the  same  result  by  another  method,  is 
governed  by  the  same  rule.  See,  also,  Crock- 
er V.  Shaw,  174  Mass.  266,  54  N.  E.  549. 

As  was  aptly  said  by  Judge  Finch,  speak- 
ing for  the  Court  of  Appeals  of  New  York 
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In  Matter  of  Seaman,  147  N.  X.  69,  T7,  41  N. 
B.  401,  403: 

"A  grantor  may  have  conveyed  and  delivered 
his  deed  in  1891^,  in  contemplation  of  death, 
and  to  take  effect  upon  the  happening  of  that 
event,  or  reserving  a  power  of  revocation,  as 
well  as  the  possession  or  enjoyment,  during  his 
lifetime,  and  the  Legislature  certainly  intended 
to  put  such  a  transfer  on  the  same  footing  as 
one  by  will.  It  is  of  no  consequence  that  the 
will  was  executed  before  the  statute  if  the  death 
occurs  after,  and  the  same  rule  was  intended 
to  be  explicitly  applied  to  grants  causa  mortis. 
Though  the  deed  precedes  the  tax  law,  as  the 
execution  of  the  wUl  precedes  that  law  in  a  pos- 
sible case,  yet  the  transfer  in  both  instances  is 
to  date  from  the  one  event  which  makes  it  op- 
erative and  effective." 

While  Mr.  Justice  I^imar,  speaking  for  the 
United  States  Supreme  Court  in  Keeney  v. 
Newr  York,  222  U.  S.  525,  32  Sup.  Ct.  105,  56 
L.  Ed.  299,  38  L.  R.  A.  (N.  S.)  1139,  said,  "The 
validity  of  the  burden  must  be  determined  by 
the  situation  as  It  existed  in  1903,  when  the 
deed  was  made,"  this  had  reference  to  the 
situs  of  the  property,  and  not  in  the  applica- 
tion of  the  law,  and  cannot  be  taken  as  over- 
ruling the  Court  of  Appeals  of  New  York  In 
the  construction  of  their  own  statute. 

The  prosecutor  cites  but  two  cases  that  we 
deem  we  are  required  to  notice.  The  first  is 
People  V.  Trust  Company  of  America,  205 
N.  X.  74,  98  N.  E.  207,  which  is  not  applicable ; 
for  it  relates,  not  to  a  transfer  tax,  but  to  the 
taxation  of  a  mortgage  given  before  a  new  tax 
went  into  effect,  and  is  subject  to  an  entirely 
different  line  of  reasoning.  The  other  case 
Is  an  opinion  by  Surrogate  Gohalan  of  the 
•county  of  New  York,  which  •  apparently  Is 
contrary  to  the  views  expressed  by  the  Court 
of  Appeals  of  that  state,  and  disposes  of  the 
case  of  Matter  of  Green,  supra,  by  saying 
that  the  court  decided  In  that  case  ttiat  the 
deed  was  not  a  gift  inter  vivos,  but  one  In- 
tended to  take  effect  in  possession  or  enjoy- 
ment after  death.  As  we  read  the  opinion  of 
the  Court  of  Appeals,  it  said  it  was  not  im- 
portant to  decide  that  matter,  and  put  the 
result  upon  the  question  whether  the  estate 
taken  by  the  nieces  was  to  take  effect  In  pos- 
session or  enjoyment  at  or  after  the  death  of 
the  donor,  and  held  that  It  was. 

It  seems  to  us  that  the  surrogate,  on  the 
same  state  of  facts,  so  far  as  laid  before  us, 
reached  a  conclusion  different  from  that  held 
and  announced  by  the  Court  of  Appeals  of 
New  York,  and  we  feel  It  wiser  to  follow  the 
hif^iest  appellate  court  in  the  construction 
of  the  statutes  of  that  state.  It  Is  certainly 
more  authoritative,  and  its  reasons  for  the 
result  reached  in  this  matter  appeals  to  us 
as  sound. 

In  the  case  under  review  we  have  a  debd 
in  which  the  remainders  are  intended  to  take 
effect  In  possession  or  enjoyment  at  or  after 
the  death  of  the  settlor,  which  Is  within  the 
words  of  the  last  clause  of  section  3  of  the 
statute:  It  was  also  made  In  contemplation 
of  death,  because  the  gifts  were  not  effective 


until  that  event  happened,  and  thus  within 
the  terms  of  the  next  preceding  sentence  or 
clause.  We  are  of  opinion  that  the  tran.«fers 
contemplated  hy  the  statute  did  not  take  ef- 
fect until  the  death  of  the  settlor,  and  are 
subject  to  the  transfer  tax  inposed  by  the 
statute  then  in  force. 
The  assessment  Is  affirmed,  with  coeta. 


PIERSON  V.  CHARDAVOYNE  et  aL 

(No.  43/713.) 

(Court  of  Chancery  of  New  Jersey.    Man-b  22, 
1918.) 

1.  SHEBIFF8  AND  CONSTABLES  e=»123(l| — 
AMERCEUEtVT  OF  SUEBIFF  —  NBULECT  OF 
Dt.'TT. 

Power  to  amerce  sheriff  under  1  Comp.  St 
1910,  p.  428,  S  49,  is  independent  of  amercement 
under  sections  48  and  50,  and  penalty  then^ 
under  cannot  be  inflicted  unless  uie  sheriff  b» 
adjourned  the  sale  more  than  twice  or  excred-' 
ing  one  month  for  each  adjournment ;  and  ntli- 
er  derelictions,  such  as  failure  to  advertise,  inu>t 
be   prosecuted   under  other   sections. 

2.  Shebiffs  and  (Constables  ®=»125(])  — 
Amebcement  of  Sheriff — Gbounds. 

Under  1  Comp.  St.  1910,  p.  42S.  {  49,  sherif 
was  not  liable  to  amercement  for  wrongful  ad- 
journment of  execution  sale,  where  he  made  tvo 
adjournments  of  one  month  each,  by  adjoumin); 
from  week  to  week,  to  preserve  integrity  <it 
published  notice  of  sale,  and  avoid  readverti^*- 
ment ;  such  weekly  adjournments  being  suth 
servient  to  the  two  monthly  adjoarnments. 

3.  Sheriffs    and    Constables    9=>  125(1)  — 

AlUEBCEHBNT  of  SHERIFF— GbOUNDB. 

Assuming  sheriff's  adjournments  of  exe<ni- 
tion  sale  were  excessive,  he  should  not  b* 
amerced,  on  motion  on  day  preceding  sale,  with- 
out opportunity  under  1  Comp.  St.  1910,  p.  iZ\ 
i  49,  to  make  the  sale  and  be  cr^lited  with  (he 
proceeds  by  bringing  them  into  court  bef'-r* 
entry  of  judgment  of  amercement,  especiall.r 
where  plaintiff  suffered  no  injury  but  delay,  and 
defendants  were  making  efforts  to  pay  the  dvbt 
before  sale. 

Action  by  Mary  F.  Plerson  against  Annie 
N.  Chardavoyne  and  others.     On  plalntUT*        ! 
motion  to  amerce  the  Sheriff  of  Middle:a:s 
County.    Denied. 

KlUe  L.  Plerson,  of  Trenton,  for  complahi- 
ant.  William  N.  Ruuyon,  of  Plainfleld.  and 
William  R.  Wilson,  of  Elizabeth,  for  re- 
spondents. 

BACKES,  V;  G.  Motion  is  made  to  amerce 
the  sheriff  of  Middlesex  county  on  the  grount] 
that  he  adjourned  the  sale  of  land  *'nK>re 
than  twice  without  the  consent  of  the  cmn- 
plainant  or  her  solicitor." 

Section  49  of  the  Chancery  Act  (C  S.  42>> 
provides: 

"If  the  sheriff  or  other  officer  shall  neglect 
or  refuse  to  execute  any  writ  of  fieri  facia.<  ti 
him  directed  or  delivered,  for  the  space  of  tw 
months,  or  shall  adjourn  the  sale  or  vendue  uf 
the  lands,  tenements,  hereditaments  and  real 
estate  by  him  levied  upon  by  virtue  of  siu-h 
writ  of  fieri  facias,  more  than  twice  or  excell- 
ing one  month  for  each  adjournment,  be  shall  be 
and  is  hereby  made  liable  to  the  amount  of  the 
debt  or  damages  and  costs,  or  sum  or  mum  of 
money  mentioned  in  the  said  writ,  with  interest. 
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and  for  the  recovery  thereof  may  be  amerced 
and  proceeded  against  in  the  manner  prescribed 
in  and  b^  the  last  preceding  section  of  this 
act;  provided,  if  the  said  sheriff  or  other  offi- 
cer shall,  at  any  time  before  the  entry  of  such 
amercement  against  him  as  aforesaid,  sell  the 
[iroperty  levied  upon,  and  bring  the  whole 
amount  of  the  product  of  such  sale  (after  de- 
ducting his  lawful  fees)  into  court,  the  said 
sheriff  or  other  officer  shall  be  exonerated  from 
all  liability  on  account  of  said  amercement." 

The  sheriff  advertised  the  sale  to  take 
place  on  January  2,  1918,.  and  on  that  day 
adjourned  It  for  four  weeks  to  January  30th, 
and  thence  for  another  four  weeks  to  Febru- 
ary 27th.  He  did  not  advertise  the  adjourn- 
ments. In  adjourning  the  sale  twice,  and 
each  adjournment  being  for  less  than  a 
month,  the  sheriff  acted  within  his  authori- 
ty, and  If  he  had  advertised  the  adjourn- 
ments, there  could  have  been  no  criticism 
of  the  legality  of  his  acts.  Paragraph  3  of 
the  Sale  of  Land  Act  vests  in  sheriffs  the 
power  to  make  adjournments  from  time  to 
time,  within  limits,  and  by  paragraph  5  he 
Is  limited  to  two,  each  not  to  exceed  one 
month.  O.  S.  4666.  These  provisions  have 
been  part  of  our  statutes  since  1709  (V.  Jm 
1799,  p.  485).  Publication  of  the  adjourn- 
ments was  not  required  (Coxe  v.  Halsted,  2 
X.  J.  Eq.  311)  until  1867,  when  what  Is  now 
section  6  of  our  Sales  of  Land  Act  was  en- 
acted (P.  L.  1867,  p.  762).  Sections  48  and 
50  of  our  Chancery  Act,  relating  to  amerce- 
ment of  sheriffs,  were  a  part  of  the  Chan- 
cery Act  of  1799  (P.  L.  1799,  p.  604),  while 
seirtlon  49,  under  which  these  proceedings 
were  Instituted,  was  introduced  Into  the  act 
in  1820  (P.  L.  1820,  p.  103). 

[1]  Tlie  power  to  amerce  under  this  section 
is  exclusive  and  Independent  of  the  remedies 
provided  by  the  other  two,  and  under  It  the 
penalty  cannot  be  inflicted  unless  the  sheriff 
adjourned  the  sale  "more  than  twice  or  ex- 
ceeding one  month  for  each  adjournment." 
Other  derelictions,  such  as  falling  to  adver- 
tise adjournments,  must  be  prosecuted  un- 
der other  Bectlons,  and  upon  notice  specify- 
ing the  derelictions,  and  if  the  case  rested 
here  the  complainant  would  be  without 
standing  on  this  motion  as  framed,  the 
ground  of  which  Is,  as  already  stated,  and 
xipon  which  she  must  stand  or  fall,  that  the 
sheriff  adjourned  the  sale  "more  than  twice 
without  the  consent  of  the  complainant  or 
her  solicitor."  Stryker  v.  Merseles,  24  N.  J. 
I^w,  542. 

[2]  But  the  whole  story  has  not  been  told. 
Two  days  before  the  day  advertised  for  the 
sale,  the  sheriff  wrote  to  the  complainant's 
solicitor  that  he  would  adjourn  the  sale  "for 
one  month,  week  by  week."  To  this  there 
was  no  protest.  At  the  time  the  adjourn- 
ments were  made  the  sheriff  announced  that 
the  sale  would  be  adjourned  for  four  weeks, 
week  by  week,  and  weekly  thereafter  be 
made  public  proclamation  of  the  continu- 
ances. On  Januarj-  12th  the  solicitor  inform- 
ed the  sheriff  that,  as  be  bad  made  two  ad- 


journments, he  would  insist  upon  the  sale 
taking  place  on  January  16th,  the  second 
intermediate  adjourned  day,  and  at  that  time 
the  solicitor  appeared  and  Insisted  that  the 
sale  be  called,  wliich  the  sheriff  declined  to 
do.  The  defendants  were  not  present,  nor 
any  one  representing  them.  On  the  next  con- 
tinuance day,  January  23d,  a  similar  demand 
was  made  and  refused,  and  on  the  following 
day  notice  of  this  motion  was  given  and 
brought  OB  for  hearing  on  affidavit  and 
proofs  taken  in  open  court.  It  has  been  for 
many  years  the  practice  with  sheriffs — an 
old  custom — to  adjourn  sales  for  a  longer 
period  ttian  a  \veek,  by  adjourning  them 
from  week  to  week  to  the  axed  date  within 
the  month.  This  is  done  to  save  the  costs  of 
publishing  the  adjournments,  and  is  an  un- 
objectionable procedure  In  the  conduct  of  tbe 
sale,  but  upon  proceedings  to  amerce  for  ad- 
journing oftener  than  permitted  by  the  stat- 
ute, the  question  presented  is  whether  the 
intermediate  adjournments  enter  into  the  cal- 
ailatlon.  I  am  of  the  opinion  that  they  do 
not.  The  adjournments  proper  were  for  four 
weeks  each,  and  the  Intermediate  adjourn- 
ments were  subordinate  and  subservient, 
serving  to  preserve  the  Integrity  of  the  pub- 
lication of  the  notice  of  sale,  and  to  promote 
the  title  to  be  made  thereunder. 

[3]  If  I  have  erred  In  this  view,  there  is 
a.  further  consideration  why  there  should  be 
no  amercement,  at  least  not  at  this  time. 
The  sale  Is  to  take  place  to-morrow,  and  the 
sheriff  ought  to  be  allowed  to  avail  himself 
of  the  benefit  of  the  proviso  of  section  49  to 
sell  the  property  and  bring  the  proceeds  Into 
court  to  exonerate  himself  of  liability,  if  any 
exists.  For  a  violation  of  this  section  the 
infliction  of  the  penalty  Is  imperative,  sub- 
ject to  the  proviso  under  which  it  is  possi- 
ble for  the  sheriff  to  discharge  himself  by 
selling  the  property  and  bringing  the  pro- 
ceeds into  court  before  the  entry  of  Judg- 
ment, and  where  the  time  is  not  sufUcIent  to 
enable  him  to  accomplish  this,  he  ought  not 
to  be  foreclosed  by  the  action  of  the  court, 
unless  It  appears  that  he  acted  fraudulently 
or  In  wanton  disregard  of  the  rights  of  the 
complainant.  The  testimony  discloses  no 
abuse  of  authority  on  tbe  part  of  the  sher- 
iff. The  circumstances  under  whi<^  he  ex- 
ercised bis  discretion  warranted  his  course. 
The  mortgage  under  foreclosure  was  dated 
January  23,  1917,  payable  in  one  year,  with 
the  usual  30-day  interest  accelerating  clause. 
The  time  for  the  payment  of  the  first  install- 
ment of  interest  expired  on  the  22d  of  Au- 
gust. The  next  day — one  day  too  late — the 
defendants  tendered  the  Interest,  but  It  was 
refused,  and  on  the  same  day  the  bill  was 
filed.  This  appears  from  the  answer,  which 
was  properly  stricken  out  as  offering  no  de- 
fense to  the  complainant's  right  to  prompt 
payment.  The  reason  for  filing  the  bill  so 
promptly,  as  explained,  was  that  tbe  com- 
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plainant  regarded  the  land  as  scant  security 
and  feared  loss  by  delay.  No  explanation, 
of  course,  was  necessary;  she  was  strictly 
within  her  rights,  and  it  is  only  mentioned 
here  to  show  the  predicament  in  which  it 
suddenly  put  the  defendants.  The  solicitor 
who  represented  the  defendants  in  the  cause, 
a  gentleman  of  high  standing  at  the  bar,  ap- 
plied to  the  sherifF  for  the  adjournments,  In- 
forming him  of  the  efforts  being  made  to 
raise  the'  money  to  satisfy  the  fl.  fa.,  and  as- 
suring him,  or  perhaps  expressing  his  be- 
lief, that  tf  the  sheriCT  exercised  his  discre- 
tion and  granted  the  adjournments  for  two 
months,  the  matter  would  be  settled,  at  the 
same  time  giving  it  as  his  opinion  that  the 
property  was  ample  security  for  the  mort- 
gage debt.  Having  full  confidence  in  the  so- 
licitor, which  I  am  sure  was  not  misplaced, 
and  feeling  that  a  short  extension  would  do 
the  complaint  no  harm  and  would  help  the 
defendants  out  of  their  dlfflculty,  he  prom- 
ined  to  make  the  adjournments.  The  defend- 
ants, an  aged  couple,  were  striving  hard  to 
save  their  property,  which  is  said  to  be 
worth  considerably  more  than  the  amount 
of  the  mortgage,  and  they  are  confident  of 
raising  it  before  the  sale.  They  have  suf- 
ficient funds  to  bid  the  amount  of  the  fi.  fa. 
and  to  pay  10  per  cent,  of  the  bid,  and  if 
they  cannot  place  the  loan  elsewhere,  they 
have  reasonable  prospects  of  obtaining  the 
money  from  a  near  relative.  In  open  court 
they  ottered  the  complainant,  as  I  recall, 
$1,500  or  $2,000,  if  she  would  extend  the  time 
for  six  months,  which  she  declined  to  do,  and 
which,  of  course,  was  her  right.  The  value 
of  the  complainant's  security  remains  unlm- 
Itatred  and  she  has  suffered  no  injury  except 
the  inconvenience  caused  by  the  two  months' 
delay  in  obtaining  her  m6ney.  Even  if  I  had 
held  that  the  sheriff  was  amerceable,  I  still 
would  feel  it  my  duty,  under  the  circum- 
stances, to  await  the  outcome  of  the  sale  and 
to  give  him  the  opportunity  to  exonerate  him- 
self by  bringing  the  product  into  court. 
The  motion  will  be  denied,  without  costs. 


In  re  DIEIIL'S  EX'R.     (No.  45.) 

(Court  of  Errors  and  Appeals  o(  New  Jersey. 
May  3,  1918.) 

.\ppeal  from  Prerogative  Court. 

In  tbe  matter  of  the  final  acoonnt  of  the  ex- 
ecutor of  Henry  C.  Piehl.  deceased.  Appeal 
from  a  decree  of  the  Prerogative  Court  (102  Atl. 
738),  reversing  in  part  and  affirming  in  part 
an  order  overruling  an  exception  to  an  item  of 
the  executor's  final  account     Affirmed. 

J,  Harry  Hull,  of  Nntley,  for  appellant. 
A.  P.  Bachman,  of  Orange,  for  appellee. 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  tbe  reasons  statetl  in  the 
opinion  filed  in  the  court  below  by  Vice  Ordi- 
nary Foster.     102  AO.  738. 


In  re  CLOSE'S  ESTATB. 

Appeal   of   WESTERN    HOME    FOR   POOR 
CHILDREN. 

(Supreme  Court  of  Pennsylvania.    Feb.  18, 
1918.) 

1.  Pebpetdities    €=8(1)— Statute— BEQtrEsr 

FOB  CABE   of  BtTBIAL  PLACE— "BKBCTIOlt." 

Act  May  26,  1891  (P.  L.  119),  legalising  dis- 
positions in  perpetuity  for  the  maintenance  and 
care  of  burial  places,  monuments,  or  other  er«r- 
tions,  covers  and  treats,  as  if  a  charity,  all 
bequests  and  devises  for  such  purposes,  incindint; 
the  "erection"  of  a  mortuary  chapel,  and  its 
maintenance,  replacement  and  repair;  and,  even 
where  testator  gives  his  entire  estate,  the  law 
will  not  intervene,  unless  the  donation  is  m 
gross  and  extravagant  in  amoant  as  to  trans- 
gress the  rule  of  public  policy. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  E^rst  and  Second  Series,  Erec- 
tion.] 

2.  Taxation  ©=>876(1)  —  Collatkbai,  Ishes- 
rrANCE  Tax— Exemption. 

Under  Act  March  5,  1903  (P.  L.  121.  pro- 
viding that  all  bequests  and  devises  in  trust  to 
apply  the  entire  income  to  the  perpetual  care  of 
family  burial  places  shall  be  exempt  from  lia- 
bility for  collateral  inheritance  taxes,  a  be- 
quest of  the  income  of  $9,000  for  such  use  and 
the  income  of  three-fourths  of  the  residue  of  bis 
estate  for  similar  uses,  the  income  of  the  $9.00" 
was  free  from  tax,  though  testator  did  not  ap- 
propriate the  entire  income. 

3.  Wii-tfi    «=9448— Disposition— Iktcestact- 

"FUND." 

Where  testator,  who  was  unmarried  ami 
without  issue,  bequeathed  the  income  of  $9,000. 
for  the  care  of  family  burial  lots  and  three- 
fourths  of  the  income  of  the  residue  for  similar 
purposes,  and  directed  that  if  the  income  could 
not  he  so  used  the  funds  or  income  or  anv 
surplus  income  should  pass  to  a  home  for  poor 
children,  there  was  no  intestacy,  where  the 
income  might  be  so  used  and  the  legacies  werr 
not  void  and  had  not  failed;  and,  if  thev  di<l 
fail  or  were  void,  the  word  "fund"  was  ample 
to  cover  the  principal  given  to  the  reslduarj 
legatee. 

[Ed.  Note.— For  other  definitions,  see  WorJs 
and  Phrases,  First  and  Second  Series,  Fund.] 

4.  Chabities  €=>50  —  Bequest  —  Pbincipal 
AND  Income. 

In  such  case,  there  being  no  showing  that 
income  would  not  be  wholly  used,  the  daim  of 
the  home  that  sufficient  of  the  corpus  should  b« 
set  aside  to  make  the  testator's  desires  effei-tlTP. 
and  that  all  excess  principal  or  income  sboul<l 
be  awarded  to  it,  was  properly  denied,  without 
prejudice  to  its  right  to  make  a  further  api>li- 
cation  upon  a  showing  that  all  of  the  incony' 
was  not  required  for  the  upkeep  of  the  buriai 
lots. 

Appeal  fromi  Orphans'  Court,  Philadelphia 
County. 

Appeal  by  the  Western  Home  for  Poor 
Clilldren  from  a  decree  of  the  orphans'  court, 
dismissing  exceptions  to  adjudication  in  tbe 
estate  of  Henry  Close,  deceased.    Affirmed. 

Lamorelle,  J.,  in  the  orphans*  court, 
filed  the  following  opinion: 

[I]  A  determination  of  the  questions  raiswl 
by  the  exceptions  involves  primarily  the  proper 
interpretation  of  "An  act  legalizing  dispositions 
in  perpetuity  for  the  care  of  burial  places."  ap- 
proved May  26,  1891  (P.  L.  119)  which  .ift 
provides:  "That  no  disposition  of  property  hore- 
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aftrr  made  for  the  maintenance  or  care  of  any 
cemetery,  churchyard  or  other  place  for  the 
burial  of  the  dead,  or  of  any  portion  thereof, 
or  grave  Oierein,  or  monuments  or  other  erec- 
tions on  or  about  the  same,  shall  fail  by  reason 
of  such  disposition  having  been  made  in  perpe- 
tuity, but  said  disposition  shall  he  held  to  be 
made  for  a  charitable  use."  This  legislation  is 
broad  and  comprehensive.  It  evidently  was  in- 
tended to  cover,  and  by  express  language  it  does 
embrace,  and  treat  as  if  for  a  charitable  use  any 
and  all  bequests  and  devises  for  the  enumerated 
purposes;  and  even  where,  as  in  the  present 
case,  testator  gives  bis  entire  estate  the  law  will 
not  intervene,  unless  the  donation  is  so  gross 
and  extravagant  in  amount  and  value  as  to 
transgress  the  rule  of  public  policy.  See  Pale- 
thorp's  Estate,  249  Pa.  389,  94  Atl.  1060.  Tes- 
tator himself,  however,  seems  to  have  provided 
for  such  intervention  by  the  residuary  gift;  so 
that  in  no  event  can  there  be  an  intestacy  nor 
can  the  next  of  kin  be  recognized  unless  we  do 
violence  to  the  language  of  the  will  and  hold 
that  an  intestacy  ensues,  when  the  whole  ex- 
pressed purpose  of  the  will  is  to  avoid  that 
very  condition. 

Testator,  who  was  unmarried  and  without  is- 
sue, destined  all  his  property:  First,  to  the 
extent  of  the  income  on  $9,000,  for  the  care 
and  maintenance  of  family  lots,  three  in  named 
cemeteries  and  one  a  burial  plot  on  a  farm; 
nnd.  secondly,  three-fourths  of  the  income  of  the 
residue  (which  residue  approximated  $36,000) 
for  similar  purposes,  and,  in  addition,  for  beau- 
tifying St.  Michael's  Cemetery,  including  the 
upkeep  of  the  chapel ;  and  the  surplus  toward  a 
fund  for  erecting  a  new  chapel  to  replace  the 
old  one;  and  one-fourth  for  the  care  of  lot 
and  for  beautifying  and  keeping  in  repair  the 
Methodist  cemetery. 

The  executor,  to  whom  the  estate  was  left  in 
trust,  was  to  see  that  the  income  should  be  ex- 
pended for  the  designated  purposes,  and,  if  the 
trustees  of  the  cemeteries  should  refuse  to  allow 
the  income  to  be  so  used,  or  if  any  of  the  lega-. 
ciea  should  fail  or  become  void,  the  "funds"  or 
"income,"  and  in  any  and  every  event  any  sur- 
I>lus  income,  passed  to  the  Western  Home  for 
Poor  Children. 

The  auditing  judge  npheld  the  provisions  of 
the  will;  gave  leave  to  the  Western  Home  to 
make  a  further  application  if  it  could  at  any 
time  show  that  all  the  income  of  the  three  lega- 
cies aggregating  $9,000  and  of  the  residue  was 
not  required  for  the  upkeep  of  the  cemetery  and 
burial  lots;  refused  to  allow  collateral  inherit- 
ance tax  on  any  of  this  income,  without  preju- 
dice to  the  rights  of  the  commonwealth  in  event 
that  it  should  ultimately  appear  that  any  of 
the  income  passed  to  the  residuary  legatee;  de- 
cided that  no  principal  was  distributable,  ex- 
cept to  the  executor  as  tnistee,  because  no  lega- 
cies failed  or  were  void,  and  also  that  no  in- 
come was  presently  payable  to  the  Western 
Home  because  there  was  no  evidence  that  there 
was  or  would  be  a  surplus. 

[2]  The  commonwealth  files  one  exception:  To 
the  ruling  of  the  auditing  judge  that  the  income 
of  the  legacies  aggregating  $0,000  is  free  from 
tax.  It  claims  that  the  will  offends  the  act  of 
March  5,  1903  (P.  L.  12),  which  act  is  in  lan- 
fiiage  following:  "That  hereafter  all  bequests 
and  devises  in  trust,  for  the  purpose  of  applying 
the  entire  interest  or  income  thereof  to  the  care 
and  preservation  of  the  family  burial  lot  or  lots 
of  the  donor  in  good  order  and  repair  perpetual- 
ly shall  be  exempt  from  liability  for  collateral 
inheritance  tax.  *  ♦  * ".  In  short,  as  tes- 
tator does  not  appropriate  the  entire  income, 
tlie  legacies  do  not  come  within  the  purview  of 
tbe  statute.  This  exception  must  he  dismissed; 
such  a  construction  is  narrow  and  technical;  it 
tends  to  defeat  the  very  object  of  the  act,  for,  if 
in  a  given  case  all  of  the  income  should  not  he 
consumed,  then  the  whole  legacy  and  not  mere- 


ly the  surplus  would  be  taxahle.  The  auditing 
judge  has  accurately  drawn  the  line. 

[31  The  next  of  kin  except.  To  sustain  any 
of  their  exceptions  we  must  decree  an  intestacy. 
Not  only  is  an  intestacy  repugnant  to  the  whole 
scheme  of  the  will,  but  is  in  the  very  teeth  of 
testator's  expressed  intent.  He  leaves  his  whole 
estate  in  trust,  specifying  in  detail  how,  in  the 
first  instance,  the  income  is  to  be  applied,  and 
then,  to  forestall  any  such 'contention  as  is  now 
advanced  by  his  living  relatives,  provides  as  fol- 
lows: "In  the  event  of  the  trustee  of  either  or 
both  of  the  said  cemeteries  refusing  to  allow 
said  income  to  be  expended  as  above,  or  if  any 
of  the  above  devises  or  legacies  shall  fail  or  be 
void  I  give  and  bequeath  said  funds  or  income 
or  any  surplus  income  derived  from  any  of  the 
above  legacies  to  Western  Home  for  Poor  Chil- 
dren at  Forty-First  and  Baring  streets,  Phila- 
delphia, Pa." 

The  trustees  have  not  refused ;  none  of  the 
legacies  have  failed,  nor  are  any  of  them  void; 
and,  if  they  did  fail  or  were  void^  the  word 
"funds"  is  ample  enough  to  cover  principal,  and 
"surplus"  income  is  self-explanatory;  and  both 
are  given  to  the  residuary  legatee.  These  ex- 
ceptions too  must  be  dismissed. 

[4]  The  Western  Home  excepts.  Its  conten- 
tion is  that  it  was  the  doty  of  the  auditing  judge 
to  set  aside  sufficient,  but  no  more,  of  the  cor- 
pus to  make  effective  testator's  desires,  and 
that  all  excess  principal  or  income  should  have 
been  awarded  to  the  residuary  legatee.  We 
are  therefore  to  inquire  whether  the  will  does 
transcend  the  law.  Testator  was  dealing  with 
his  own,  and  his  will  must  be  npheld  unless 
clearly  violative  of  law  or  in  conflict  with  the 
policy  of  the  law. 

In  Smith's  Estate,  181  Pa.  109,  37  Atl.  114, 
Judge  Hanna,  whose  opinion  was  iiT effect  adopt- 
ed by  the  Supreme  Court,  said,  in  speaking  of 
the  testator  in  that  case:  "He  left  no  children 
or  other  descendants  who  were  thus  deprived 
of  their  inheritance  and  disappointed  in  their 
expectations  of  enjoyment  of  so  large  a  for- 
tune. Testator  was  disposing  of  his  own  mon- 
ey. This  is  a  right  assured  to  him  by  law,  and 
restrained  only  by  those  enactments  and  prin- 
ciples of  public  policy,  which,  for  the  good 
order  and  welfare  of  society,  have  been  estab- 
lished by  the  legislation  or  by  courts.  Gifts  for 
the  erection  of  monuments  and  construction  of 
vaults  or  tombs  in  cemetery  lots,  and  inclosing 
the  same,  and  providing  for  their  future  care 
and  adornment,  together  with  other  similar 
mortuary  gifts  have  ever  been  recognized,  and 
the  wishes  of  the  donor  or  testator  carried  out 
by  the  courts.  And,  to  remove  all  doubt  upon 
the  subject,  the  legislature,  by  the  act  of 
May  26,  1891  (P.  h.  119).  expressly  declared 
that  no  disposition  of  property  hereafter  made 
for  the  maintenance  or  care  of  any  cemetery, 
churchyard,  etc.,  or  monument  or  other  erections 
on  or  about  the  same,  'shall  fail  by  reason  of 
such  disposition  having  been  made  in  perpetuity 
but  shall  be  held  to  be  made  for  charitable  use.' 
Nor  are  we  aware  it  has  ever  been  suggested 
that,  in  the  absence  of  any  express  statute,  the 
courts  will  regulate  the  amount  the  testator 
may  direct  to  he  thus  expended.  _We  see  no 
reason  why.  he  may  not  bequeath  his  entire  es- 
tate for  such  purposes." 

And  of  like  effect  is  Mr.  Justice  Mercur's 
opinion  in  Bainbridge's  Appeal,  07  Pa.  4<S2,  at 
page  485,  where  an  unmarried  man  directed  that 
upon  his  mother's  death  his  estate  should  be  ap- 
propriated for  a  monument  over  his  grave. 
"May  not  the  testator  have  said  to  the  appel- 
lant as  the  good  man  of  the  house  said  to  the 
laborer,  'Is  it  not  lawful  for  me  to  do  what  I 
will  with  mine  own?'  "  The  folljr  or  the  wis- 
dom of  the  disposition  is  not  for  the  court. 

We  are  of  the  opinion  in  the  case  now  before 
us  that  testator  has  brought  himself  within  a 
literal,  if  fairly  liberal,  construction  of  the  act 
of  May  26,  1891,  supra. 
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It  Is  possible  tbat  all  of  the  income  ma;  be  | 
necessary   for  the   maintenance   and   care;    and 
surely  a  mortuary  chapel  is  an  erection  within  | 
the  legislative  conception.     "Maintenance"  will  i 
cover  replacement  and  repair  of  any  and  every 
kind.     If  ever  there  is  any  surplus  to  be  used 
for  building  a  new  chapel,  it  will  then  be  time 
enough  to  pass  upon  that  question.    At  present, , 
it  does  not  arise.    If  one  of  the  objects  is  void, : 
the  whole  gift  does  -not  fall.     See  discussion  by 
Judge  Dallett  in  Pal'ethorp's  Kstate,  supra.         I 

Whether  the  act  of  May  14,  1874  (P.  L.  165), 
authorizing  incorporated  cemetery  companies  to 
receive  donations  is  unconstitutional  is  of 
no  moment,  for,  in  our  judgment,  this  act  has 
no  bearing  upon  the  case.  Here  the  duty  of  ap- 
plying the  income  is  imposed  on  the  executor,  as . 
trustee,  and  that  trustee  is  responsible  for  its 
proper  use.  These  exceptions  must  also  be  dis- 
missed. 

The  auditing  judge  has  exhaustively  discussed 
the  questions  involved ;  we  deem  it  unneces- 
sary to  say  more.  I 

The  court  In  banc  dlsmls^sed  the  excep- 
tions. The  Western  Home  for  Poor  Chil- 
dren appealed.  Errors  assigned  were  in  dis- 
missing the  exceptions. 

Argued  before  MESTRBZAT,  POTTER, 
STEWART,   FRAZER,  and  WALLING,  JJ. 

Alex.  Simpson,  Jr.,  and  Lawrence  O.  Hick- 
man, both  of  Philadelphia,  for  appellant. 
Cyrus  G.  Derr,  of  Reading,  for  appellee  St 
Michael's  Cemetery.  Franlt  S.  Llvlngood,  of 
Reading,  for  appellee  Aulenbach  Cemetery. 
John  B.  Rutherford,  of  Philadelphia,  for  ex- 
ecutor and'trustee  Pennsylvania  Trust  Co. 

PER  CURIAM.  The  decree  In  this  case 
Is  affirmed  by  the  majority  of  this  court  on 
the  opinion  of  the  learned  court  below  In 
banc  dismissing  the  exceptions  to  the  adjudi- 
cation. 


HISTORICAL  PAGEANT  ASS'N  OF  CITY 
OF  PHILADELPHIA  v.  CITY  OF  PHIL- 
ADELPHIA. 

(Supreme   Court   of   Pennsylvania.     March   4, 
1918.) 

MI7NICIFAI,    COBPOBATIONS    «=9861   —   APPRO- 

PBiATiON  OF  Monet  to  Pbivate  Organiza- 
tions—Moral  Obligation— Validity. 
A  corporation,  organized  to  give  a  series  of 
pageants  illnstrating  the  history  of  the  city, 
which  sold  seats  and  received  contributions  from 
private  citizens,  and  admitted  the  public  free 
to  part  of  the  audience  space,  and  charged  for 
the  balance,  nod  which  was  not  organized  for 
gain,  and  was  formed  and  conducted  without 
official  sanction  of  the  city  councils,  could  not 
recover  in  a.i.-iumpsit  for  money  appropriated  to 
it  by  an  ordinance  of  the  city  councils  to  pay 
a  deficit,  as  the  project  was  not  municipal,  nor 
could  the  appropriation  be  sustained  on  the 
ground  of  moral  obligation. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Assumpsit  by  the  Historical  Pageant  As- 
sociation of  the  City  of  Philadelphia  against 
the  City  of  Philadelphia  for  a  sum  of  money 
appropriated  to  plaintiff  by  an  ordinance  of 
city  councils.  From  a  judgment  for  defend- 
ant n.  o.  v.,  plaintiff  appeals.    Affirmed. 


Ferguson,  J.,  flled  the  following  opinion  in 
the  common  pleas: 

This  is  an  action  against  the  dty  of  Piiili- 
delphia  to  recover  the  sum  of  $10,000,  the 
amount  appropriated  to  the  plaintiff  by  an  ordi- 
nance of  councils  of  Philadelphia,  and  for 
which  a  warrant  was  duly  issued  and  signed  bj 
the  proper  officers,  but  not  countersigned  by  the 
controller.  The  warrant  was  afterwards  can- 
celed and  destroyed  and  the  amount  appropri- 
ated transferred  to  one  of  the  other  departmenti! 
of  the  city.  There  was  no  issue  of  fact  in  the 
case,  and  a  verdict  was  rendered  for  the  plain- 
tiff. A  motion  for  judgment  for  the  defendant 
non  obstante  veredicto  has  been  taken  on  the 
ground  that  the  appropriation  was  invalid. 

We  see  no  distinction  in  principle  between 
this  case  and  Blanlienburg  t.  City  of  Philadel- 
phia, 20  Pa.  Dist.  R.  631.  In  the  case  at  bar 
a  meeting  of  citizens  was  held  in  the  ofSce  of 
the  mayor,  at  which  it  was  decided  to  give  a 
series  of  historical  pageants.  As  a  matter  of 
(convenience  a  .corporation  was  formed,  tbe 
Historical  Pageant  Association,  which  is  tbe 
plaintiff  in  this  proceeding.  This  corporation 
conducted  a  series  of  brilliant  pageants  in 
F^irmount  Park  in  the  year  1912.  Its  object 
was  the  education  of  the  citizens  in  the  his- 
tory of  the  city  of  Philadelphia  and  the  enoonr- 
agemeut  of  civic  pride  and  patriotism.  Stand* 
were  erected  containing  reserved  seats,  which 
were  sold,  and  contributions  were  made  by  pri- 
vate citizens.  The  public  was  admitted  free  to 
a  portion  of  the  audience  space.  There  was  no 
element  of  gain  in  the  enterprise. 

The  entertainment  was  a  very  expensive  one. 
The  amounts  received  from  the  sale  of  seats, 
from  contributions  and  from  other  sources,  were 
over  $105,000,  but  at  the  conclusion  of  the  ai- 
tertainment  there  was  a  deficit  of  approximate- 
ly $15,000.  When  the  deficit  was  discovered  an 
ordinance  was  introduced  into  the  councils 
which  was  passed  by  the  requisite  two-thirds 
vote  and  duly  approved  by  the  mayor.  In  onr 
opinion  the  appropriation  was  invalid.  The  ef- 
forts of  the  incorporators  were  praisewortli.T 
and  generous,  and  an  instructive  entertainment 
was  provided  for  those  citizens  who  had  oi>por- 
tunit^  to  attend  the  pageant  Notwithstanding 
these  facts,  we  think  it  was  not  a  municipal 
enterprise.  The  city  of  Philadelphia  as  a  mn- 
nicipality  received  no  benefit.  In  the  nature  of 
things  it  was  possible  for  only  a  limited  nom- 
ber  of  citizens  to  witness  the  entertainment. 
Many  of  these  paid  for  the  privilege,  and  others 
obtained  the  privilege  without  cost  The  rast 
body  of  tbe  citizens  received  no  benefit  what- 
ever. 

If  the  municipality  by  appropriate  ordi- 
nance had  provided  for  this  entertainment,  and 
the  expense  had  been  incurred,  then  a  moral 
obligation  to  pay  might  have  existed  sufficient 
to  sustain  tbe  ordinance,  even  though  it  conld 
be  argued  that  the  function  was  not  municipal 
in  character,  but  the  corporation  that  was 
formed  conducted  the  enterprise  without  officiiil 
sanction  of  the  councils  of  Philadelphia.  Had 
the  receipts  from  the  sale  of  seats  and  from 
other  contributions  been  sufficient  ta  discharjie 
their  obligations,  tbe  affair  would  not  have  been 
a  municipal  affair  in  any  sense.  UnfortnnateLv 
there  was  a  deficit.  The  appropriation  under 
these  circumstances  cannot  be  sustained  up»n 
the  ground  of  moral  obligation.  Judgment  f(>r 
defendant  non  obstante  veredicto  must  therefore 
be  entered. 

The  trial  judge  directed  a  verdict  for 
plaintiff  for  $12,150.  The  court  snbseqnenlly 
entered  judgment  for  defendant  n.  o.  v. 

Argued  before  BROWN,  O.  J.,  and  STEW- 
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ART,  MOSCHZISKER,  PBAZER,  and  WAI,- 
LING,  JJ. 

Oank  P.  Prlchard,  of  Philadelphia,  for  ap- 
pellaut.  Ernest  Loweugrund,  M.  J.  McEnery, 
Asst.  City  Sol.,  and  John  P.  Connelly,  City 
Sol.,  all  of  Philadelphia,  for  appellee. 

PER  CURIAM.  The  Judgment  in  this 
case  is  affirmed  on  the  opinion  of  the  learn- 
ed court  below,  upon  which  it  was  entered. 


LINDOUIST  V.  IRWIN  et  al. 

(Supreme  Court  of  Pennsylvania.    March  4, 
1918.) 

Master  and  Servant  «=»2.S8(3)  —  Injury  to 
Servant  —  Method  of  Work  —  Costbibu- 
TOBY  Negligence. 
PlaintiBTs  husband  who,  while  employed  on 
a  building  in  the  course  of  construction  by 
defendant  and  wliile  engaged  in  shoi-ing  up  a 
tower  in  an  elevator  shaft,  fell  and  was  killed 
when  the  wooden  brace  or  shore  against  the 
tower  on  which  he  lay  or  stood  collapsed,  and 
who  could  have  nailed  the  shore  with  safety 
without  bearing  his  weight  upon  it,  was  guilty 
of  contributory  negligence  in  doing  in  a  hazards 
ous  way  an  act  which  he  could  have  accom- 
plished in  a  reasonably  safe  way,  so  that  there 
could   be  no  recovery. 

Appeal  from  Court  of  Couimon  Pleas,  Phil- 
adelphia County. 

Trespass  by  Olga  Llndguist  against  Alex- 
ander J>.  Irwin,  Jr.,  and  Archibald  O. 
Lelgbton,  trading  as  Irwin  &  Leighton,  to 
recover  damages  for  the  death  of  plaintiff's 
husband.  Verdict  for  plaintiff  for  $4,039.34, 
and  from  a  Judgment  for  defendants  n.  o.  v., 
plaintiff  appeals.    Affirmed. 

Argued  before  BROWN,  C.  J.,  and  STEW- 
ART, MOSCHZISKER,  FRAZER,  and 
WALLING,  JJ. 

Francis  M.  McAdams,  Harry  P.  Felger, 
and  Wm.  H.  Wilson,  all  of  Philadelphia,  for 
appellant.  Layton  M.  Schocb,  of  Philadel- 
phia, for  appellees. 

MOSCHZISKER,  J.  The  defendants  were 
general  contractors  for  the  construction  of 
a  tall  building;  openings,  approximately  20 
feet  square,  were  left  in  the  concrete  floors 
at  eacti  landing,  for  the  purpose  of  the  fu- 
ture erection  of  an  elevator  shaft.  Inside 
the  space  left  for  this  proposed  shaft  a  tem- 
porary wooden  tower  about  7  feet  square 
was  constructed,  to  be  used  in  hoisting  build- 
lug  materiaL  In  order  to  keep  this  tower 
erect,  it  became  necessary  to  shore  It  up, 
and,  while  engaged  in  so  doing,  on  May  6, 
1914,  plaintiff's  husband  fell  through  the 
shaft  opening,  from  an  upper  story,  to  the 
ground,  sustaining  fatal  injuries.  Plaintiff 
sued  in  trespass,  alleging  negligence  on  the 
part  of  defendants,  and  recovered  a  verdict; 
but  the  court  below  entered  Judgment  n.  o. 
v.,  and  this  appeal  followed. 

The  defendants  called  no  witnesses.    The 


evidence  relied  upon  by  plaintiff  was  free 
from  material  conflict,  although  there  was 
some  variance  in  the  testimony  of  her  wit-, 
nesses  as  to  several  locations,  distances,  etc., 
connected  with  the  accident;  these  slight 
differences,  however,  are  of  no  importance, 
since,  toward  the  end  of  tbe  trial,  counsel 
for  plaintiff,  recognizing  the  true  condition 
of  affairs,  formulated  a  hypothetical  ques- 
tion Incorporating  what  be  thereby  conced- 
ed to  be  the  actual  facts  in  the  case. 

In  addition  to  those  already  stated,  the 
facts  involved,  which  are  essential  to  a  cor- 
rect understanding  of  the  matter  for  deci- 
sion, are  as  follows:  The  accident  bappeur 
ed  on  the  sixth  floor,  near  the  northeast  cor- 
ner of  the  shaft  opening ;  at  this  point,  tbe 
space  between  tbe  north  side  of  the  wooden 
tower  and  tbe  opposite  edge  of  tbe  floor 
landing  was  18  inches,  and  tbe  distance  from 
the  east  side  of  the  tower  to  the  opposite 
landing  edge  was  7  feet ;  Just  before  bis  fall. 
Mr.  Llndguist  was  engaged  in  placing  a 
brace,  or  shore,  across  this  7  feet  wide  open- 
ing, at  tbe  northern  end  of  tbe  east  side  of 
the  tower,  to  run  from  tbe  latter  to  a  spot 
immediately  opposite  at  the  edge  of  the  con- 
crete floor  landing;  he  first  selected  a  piece 
of  lumber,  3x4,  in  which  be  cut  a  "crow's 
mouth"  at  one  end  and  a  'lip"  at  the  other ; 
he  then  fitted  the  "crow's  mouth"  to  the  edge 
of  the  lauding,  at  the  same  time  putting  the 
end  with  the  "lip"  against  tbe  optM>8lte  side 
of  the  wooden  tower,  at  a  rise  of  about  12 
Inches ;  the  next  thing  necessary  to  be  done, 
in  order  to  fix  the  shore  permanently  in 
place,  was  to  hammer  or  Jam  down  tbe  end 
thereof  which  rested  against  the  tower,  and 
nail  it  to  the  latter;  to  accotnptish  this, 
plaintiff's  unfortunate  husband,  with  ham- 
mer in  band,  either  lay  on,  stepped  out  upon, 
or  leaned  against  the  3x4  (all,  under  the  cir- 
cumstances, equally  culpable  acta  of  negli- 
gence), whereupon,  under  this  pressure,  the 
lumber  "slivered"  at  the  "crow's  mouth"  and 
collapsed,  thus  causing  tbe  accident. 

Judgment  was  entered  against  plaintiff  up- 
on the  ground  that  tbe  evidence  plainly 
showed  her  husband  could  have  put  in  the 
shore  with  safety  if,  after  placing  the  3x4, 
be  bad  Jammed  it  down  or  nailed  It  from 
across  tbe  18-inch  space,  which  ran  at  right 
angles  to  tbe  7-foot  opening,  instead  of  fol- 
lowing the  obviously  dangerous  course  of 
working  across  the  latter.  In  other  words, 
the  court  found  that  Mr.  Llndguist  was 
plainly  guilty  of  contributory  negligence  in 
doing  an  act,  necessary  to  tbe  performance  of 
the  duties  of  his  employment,  in  a  way  which 
was  clearly  hazardous,  when  be  could  have 
accomplished  tbe  desired  end  in  another  way, 
apparent  to  lilm,  which  was  reasonably  safe ; 
and  In  this  conclusion  we  concur.  Tbe  gov- 
erning principle  is  fully  discussed  in  Solt  v. 
Radiator  Co.,  231  Pa.  585,  588,  80  Atl.  1119. 

As  suggested  by  the  learned  court  below. 
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there  Is  grave  doubt  as  to  the  negligence  of 
the  defendant  It  is  true  that  Mr.  Lindguist 
was  t(dd  to  use  3x4  lumber  from  a  designat- 
ed place;  but,  although  both  old  and  new 
"bull  pine"  were  there  on  hand,  he,  a  cor- 
penter  of  nine  years'  experience,  selected  a 
piece  of  the  former,  which  was  dry  and  apt 
to  split  under  pressure.  It  is  not  necessary 
to  discuss  this  phase  of  the  case,  however, 
since  the  court  below  was  fully  warranted  In 
entering  judgment  n.  o.  v.,  on  the  ground  of 
contributory  negligence. 

Some  of  the  assignments  go  to  rulings  up- 
on the  evidence;  but,  after  considering  the 
esamlnation  of  the  witnesses  in  question  as 
a  whole,  we  see  no  reversible  error  in  the 
matters  complained  of,  and  do  not  view 
them  as  of  sufficient  Imixirtance  to  Justify 
us  In  passing  si)eciflcally  thereon. 

The  Judgment  is  affirmed. 


APPUOATION    FOR    CHARTER    OF    ST, 

BARTHOLOMEW'S  PROTESTANT 

EPISCOPAL  CHURCH. 

Appeal  of   DRAYTON   et   al. 

(Supreme  Court  of  Pennsylvania.    Feb.  18, 
1918.) 

1.  Religious  Societies  «=»4— Incobpoeation 
—DocTBiNB— Statute. 

Act  May  5,  1911  (P.  L  172),  providing  that 
when  a  religious  congregation  wishes  to  incor- 
porate "it  shall  be  lawful"  for  the  charter  to 
contain  a  clause  as  to  its  ecclesiastical  connec- 
tion, provided  that  its  doctrines,  discipline,  and 
worship  are  not  inconsistent  with  the  Consti- 
tution or  laws  of  the  United  States  and  of  the 
commonwealth  of  Pennsylvania,  and  do  not  con- 
flict with  the  control  of  its  property  by  the  lay 
members  of  the  corporation,  does  not  require 
that  the  proviso  appear  in  the  certificate  of  in- 
corporation, but  only  that  before  a  charter  is 
printed  containing  a  clause  adhering  to  certain 
ecclesiastical  laws,  the  tribunal  passing  on  the 
application  shall  determine  that  they  are  not  in- 
consistent with  the  proviso. 

2.  Religious  Societies  4=»4 — iNcoBPonATioN 
— CoNTBoi,  OF  Pbopebtt— Statute. 

Neither  Act  May  20,  1913  (P.  L.  242),  pro- 
viding tliat  the  control  of  church  property  by 
the  lay  members  shall  be  exercised  in  accord- 
ance with  the  rules  and  discipline  of  the  body 
to  which  the  congregation  shall  belong,  nor 
Act  May  1,  1907  (P.  L.  132),  amending  prior 
acts,  require  that  such  statutory  provisions  be 
inserted  in  a  certificate  of  incorporation. 

3.  Constitutionai,   Law   «=s42  —  CJonstito- 
TioNAL  Questions— Intebest. 

Constitutional  questions  can  be  raised  only 
by  one  materially  prejudiced  in  person,  prop- 
erty, or  estate,  through  preliminary  steps  taken 
to  put  into  effect  the  act  assailed,  or  by  one 
subject  to  immediate,  burdensome  penalties  for 
nonobservance  of  the  act  if  it  should  go  into 
effect,  or  by  one  affected  through  actual  opera- 
tion of  the  act. 

4.  Religious  Societies  «=94— Cosstitution- 
AL  Questions— Deteemination. 

Upon  application  to  incorporate  a-  church 
congregation,  the  question  whether  Act  May  20, 
1913  (P.  L.  242),  relating  to  control  of  church 
property  by  lay  members,  is  constitutional,  was 
not  determinable,  where  the  restrictive  provi- 
sions of  that  act  did  not  appear  in  the  certifi- 


cate of  incorporaticm,  and  all  that  the  lower 
court  had  to  decide  was  whether  the  certificate 
was  in  due  form  for  approval  as  a  diarter. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia (bounty. 

In  the  matter  of  an  application  for  a  char- 
ter of  St.  Bartholomew's!  Protestant  Episco- 
pal Church.  From  an  order  dismissing  the 
exceptions  to  the  report  of  the  master  rec- 
ommending the  granting  of  the  charter  and 
entering  a  decree  of  incorporation,  William 
Drayton  and  others,  a  committee  appointed 
by  the  convention  of  the  Protestant  Episcopal 
Church  for  the  Diocese  of  Pennsylvania,  ap- 
peal.   Affirmed. 

Exceptions  to  report  of  Carrol  R.  WlUlams, 
Esq.,  master,  recommending  the  granting  of 
the  charter. 

The  opinion  of  the  Supreme  Court  states 
the  facts. 

The  lower  court  dismissed  the  exceptions 
to  the  report  «f  the  master  and  entered  the 
decree  of  incorporation.  William  Drayton, 
Harold  Goodwin,  William-  Rudolph  Smith, 
and  George  W.  Pepper,  a  committee  appoint- 
ed by  the  Convention  of  the  Protestant  Epis- 
copal Church  for  the  Diocese  of  Pennsylvan- 
ia, appealed. 

Argued  before  POITER,  STEWART,  MOS- 
CHZISKBR,  FBAZBR,  and  WALLING,  J  J. 

William  Drayton,  of  Philadelphia,  for  ap- 
pellants. George  B.  Hawkes  and  James  Wil- 
son Bayard,  both  of  Philadelphia,  for  appel- 
lees. 

MOSCHZISKER.  J.  This  case  Involves 
the  approval  of  a  charter  for  a  religious 
congregation  affiliated  with  the  Protestant 
Episcopal  Church.  The  application  for  in- 
corporation was  duly  referred  to  a  master. 
The  appellants,  members  of  a  committee  ap- 
pointed by  the  Convention  of  tlie  Protestant 
Episcopal  (]lhurda  in  the  Diocese  of  Pennsyl- 
vania, filed  certain  exceptions  to  the  master's 
report,  which  were  dismissed  by  the  court 
below;  hence  this  appeal. 

[1  ]  The  certificate  of  incorporation,  or  char- 
ter, as  finally  approved,  in  article  3,  states, 
Inter  alia,  that  tlie  congregation  "accedes  to, 
recognizes  and  adopts  the  constitution,  can- 
ons, doctrines,  discipline  and  worship  of  the 
Protestant  Episcopal  Church  in  the  United 
States  of  America"  and  "the  Diocese  of  Penu- 
sylvanla."  The  appellants  contend  that 
this  declaration  should  be  accompanied  by 
the  proviso  contained  in  section  1  of  Act 
May  5,  1911  (P.  U  172). 

The  act  of  1911,  supra,  provides  that,  jwhen 
a  religious  congregation  is  desirous  of  be- 
coming incorporated,  "it  shall  be  lavrful"  for 
the  charter  thereof  to  contain  a  clause  as 
to  the  church's  ecclesiastical  connection,  sudi 
as  above  stated,  "Provided,  however,  the  stiid 
constitution,  canons,  or  ecdesiasfticai  lans, 
doctrines,  discipline  and  worship,  be  not  iu- 
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consistrat  with  the  Oonstttutioii  or  laws  of 
the  United  States  or  •  •  *  of  the  com- 
monwealth of  Pennsylvania,  and  that  they  do 
not  conflict  .with  the  control  of  the  property 
of  ssald  corporation  by  the  lay  members  of 
said  corporation."  The  act  neither  calls  for 
nor  suggests  the  necessity  of  placing  In  the 
certlflcate  of  incorporation  the  proviso  lust 
quoted ;  it  merely  requires  that,  before  a 
charter  Is  granted  containing  a  clause  ad- 
hering' to  designated  ecdeslastlcal  laws,  the 
tribunal  passing  upon  the  application  must 
determine  that  these  laws  are  not  inconsist- 
ent with  the  laws  of  the  United  States  or  the 
commonwealth  of  Pennsylvania,  and  that 
they  do  not  conflict  with  the  control  of  the 
property  of  the  corporation  by  its  lay  mem- 
bers; in  other  words,  the  sttatutory  proviso 
Is  merely  a  statement  of  existing  law,  and, 
ex  necessitate,  the  charter  is  granted  subject 
thereto. 

[2]  Article  nine  of  the  present  certificate 
contains  a  clause  providing.  Inter  alia,  that 
"aU  property  •  •  •  belonging  to  said 
corporation  •  •  •  shall  not  be  taken  and 
held,  or  inure,  otherwise  than  subject  to  the 
control  and  disposition  of  the  lay  members 
of  said  corporation."  Act  May  20,  1913  (P..  L. 
242),  contains  a  restrictive  provision  that  the 
contr<d  of  the  lay  members  "shall  be  exercis- 
ed in  accordance  with  and  subject  to  the  rules 
and  regulations,  usages,  canons,  discipline 
and  requirements  of  the  religious  body  or 
organization  to  which  such  *  •  •  con- 
gregation •  •  •  shall  belong."  Appel- 
lants contend  that  either  this  statutory  provi- 
sion should  be  inserted  in  the  certificate  of  in- 
corporation, or  the  above-quoted  clause  ongbt 
to  be  omitted  as  inconsistent  therewith.  On 
the  other  hand,  the  appellees  contend :  (1) 
That  the  clause  as  written  Is  one  that  habitu- 
ally appears  in  church  charters,  and,  so  far 
as  is  usual  or  necessary,  it  properly  states  the 
law  upon  the  subject  with  which  it  deals ;  (2) 
that  the  statutory  provision  In  question  Is 
unconstitutional,  and,  for  that  reason.  It 
would  be  improper  to  place  It  in  the  present 
charter.  This  latter  view  was  formally 
adopted  by  the  master  as  the  basis  of  his 
decision  that  the  provision  need  not  appear. 

The  property  clause  here  under  discussion 
is  taken  almost  literally  from  section  7  of  .4ct 
April  20.  1855  (P.  L.  330),  as  amended  by  Act 
June  2,  1S87  (P.  L.  298),  both  of  which  express- 
ly require  the  insertion  in  every  church  char- 
ter of  a  stipulation  for  the  control  of  the  cor- 
poration's property  by  the  lay  members  there- 
of;  bnt  the  subsequent  amending  Act  May  1, 
1907  (P.  L.  132),  while  reiterating  much  of 
the  prior  law  upon  the  subject,  contains  no 
such  requirement,  and  this  is  also  true  of  the 
act  of  1913,  supra.  Finally,  the  latter  act 
falls  to  provide  or  suggest  that  the  restrictive 
provisrion  therein  contained  shall  be  Inserted 
in  future  charters ;  and  that  fact  alone  Justi- 
flos   its  omission   in   the  present  Instance. 


Under  the  circumstances,  we  cannot  accept 
the  approval  of  the  certificate  of  incorpora- 
tion now  before  us  as  a  determination  by  the 
conrt  tielow  of  the  constitutional  qoesition 
sought  to  be  brought  up  by  this  appeal. 

[S,  4]  Constitutional  questions  can  be  rais- 
ed only  by  one  materially  prejudiced.  In  per- 
son, property,  or  estate,  through  preliminary 
steps  taken  to  put  into  effect  the  act  assail- 
ed (Germantown  Trust  Co.  et  al.  v.  Powell, 
Auditor  General,  103  Atl.  696,  not  yet  oflicial- 
ly  reported) ;  or  by  one  subject  to  immediate 
burdensome  penalties  for  nonobservance  of 
the  act,  if  It  should  be  permitted  to  go  Into 
effect  (Pa.  R.  R.  Co.  v.  Ewlng,  241  Pa.  581, 
8S  Atl.  775,  49  U  R.  A.  [N.  S.]  977,  Ann.  Gas. 
1915B,  157);  or,  of  course,  by  one  affected 
through  actual  operation  of  the  act.  At  the 
pre&ent  time,  the  appellants  in  this  case  oc- 
cupy none  of  these  positions,  and  the  ques- 
tion of  the  constitutionality  of  the  act  of 
1913,  supra,  is  in  no  way  involved  In  the  or- 
der appealed  from.  So  far  as  the  legislation 
in  question  Is  concerned,  all  the  court  below 
had  to  decide  concerning  It  was  whether  or 
not,  since  the  hereinbefore  quoted  restrictive 
provision  of  that  act  did  not  appear  In  the 
certificate  of  incorporation,  the  latter  docu- 
ment was  in  due  form  for  approval  as  a 
charter;  and  nil  we  now  determine  Is  that 
this  Inquiry  was  properly  answered  In  the 
affirmative.  To  what  extent.  If  at  all,  prior 
legislation  with  reference  to  the  control  of 
church  property,  as  epitomized  In  section  9 
of  the  present  charter.  Is  affected  by  the  act 
of  1913,  supra,  can  be  Sledded  wlien  an  at- 
tempt is  made  either  to  enforce  or  depart 
from  the  terms  of  the  restrictive  provision . 
contained  in  that  statute.  If  some  one  really 
entitled  so  to  do  then  brings  the  question  up 
for  determination:  but  It  Is  not  properly  be- 
fore us  In  this  case,  and,  therefore,  we  ex- 
press no  opinion  upon  the  iMlnt. 

The  assignments  of  error  are  overruled, 
and  the  decree  granting  the  charter  Is  affirm- 
ed ;  appellants  to  pay  the  costs. 


ACCOUNT  OP  SHAW  ct  aL 

(Supreme  Court  of  Pennsylvama.    Feb.  25, 
1918.) 

Appeal  and  Erbob  «=»1022(2)— Findinqb  bt 

AUDITOB. 

Findines  of  fact  by  an  auditor  aa  to  the 
amount  of  compensation  which  should  be  al- 
lowed trustees  based  upon  competent  evidence 
and  confirmed  by  the  court  will  not  be  reversed 
on  appeal. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Edwin  A.  Potter,  Jr.,  and  Charles  A.  Mar- 
shall, as  managers  of  the  United  Copper  Syn- 
dicate, appealed  from  a  decree  dismissing  ex- 
ceptions to  the  report  of  an  auditor  In  the 
matter  of  the  account  of  George  E.  Shaw 
and  Franklin  M.  Potts,  trustees,  under  an 
agreement  dated  July  26,  1911,  between  the 
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Assets  Realization  Company  and  George  E. 
Shaw  and  Franklin  M.  Potts,  trustees,  repre- 
senting the  participants  in  the  loan  to  the 
United  C<H)per  Company  provided  for  in  said 
agreement.    AflJrmed. 

From  the  record  it  appeared  that  the  re- 
port of  the  auditor  was  In  part  as  follows: 

The  second  "specification  of  objection"  is  as 
follows:  "Second.  To  the  credit  of  $10,000 
claimed  on  page  13  of  said  account  under  date 
of  November  13,  1914,  for  the  payment  mode 
to  Franklin  M.  Potts,  one  of  the  trustees,  as 
compen.sation  as  trustee,  upon  the  ground  that 
the  amount  of  said  payment  was  excessive  and 
that  the  sum  allowed  the  said  trustee  as  com- 
pensation for  his  services  as  such  should  be 
only  an  amount  which  would  fairly  represent 
the  value  of  the  services  actually  performed." 

Mr.  Shaw,  one  of  the  accounting  trustees,  has 
received  no  compensation  and  asks  for  none.  He 
waived  all  rights  to  compensation  by  reason  of 
an  agreement  between  him  and  the  assets  com- 
pany, whereby  that  company  agreed  to  relieve 
him  of  certain  obligations  which  it  claimed  he 
had  assumed. 

Mr.  Potts,  the  other  trustee,  has  received  $10,- 
000  as  compensation  and  asks  for  an  additional 
$5,000.  The  assets  company  and  the  syndicate 
managers  object  to  credit  asked  for  the  payment 
already  made  to  Mr.  Potts  and  also  to  the  ad- 
ditional sum  asked  for. 

The  agreement  under  which  the  trustees  have 
acted  provides  for  "reasonable  compensation  to 
the  trustees,  their  agents,  attorneys,  and  coun- 
sel, and  all  expenses,  advances,  and  liabilities 
made  or  incurred  by  the  trustees."     The  duties 

Serformed  by  the  trustees,  according  to  the  evi- 
ence,  have  been,  briefly,  as  follows: 

At  the  inception  of  tne  trusteeship  $800,000 
was  paid  to  them,  which  was  almost  immedi- 
ately^  paid  out.  The  trustees  also  collected  se- 
curities of  the  copper  company  and  its  subsidi- 
aries. The  most  conservative  estimate  of  the 
value  of  these  securities  is  $1,250,000.  Part  of 
these  securities  have  been  sold  for  approximate- 
ly $590,000.  The  unconverted  collateral  skill 
in  their  hands  is  worth  at  least  $500,000.  At 
the  time  the  account  was  filed  the  trustees  had 
acted  under  this  agreement  for  a  period  of  al- 
most 3V)  years.  Doubtless  much  of  the  detail 
work  of  the  trust  was  performed  by  the  syndi- 
cate managers,  counsel,  and  by  Edward  S.  Dunn, 
who  acted  as  agent  for  the  trustees.  The  trus- 
tees have  had  physical  custody  of  the  assets 
during  the  continuance  of  the  trust,  and  their 
duties  have  involved  many  consultations  with 
counsel  and  with  the  syndicate  managers  in  New 
York.  The  responsibility  and  worry  involved  in 
the  handling  of  assets  of  such  great  value,  the 
sale  of  part  of  the  same,  changes  in  the'  col- 
lateral, and  such  details  as  the  trustees  per- 
sonally attended  to,  have  been  great 

The  accountant.  Potts,  asks  for  compensation 
on  the  basis  of  a  one-half  share  of  a  2^A  per 
cent,  commission  on  a  valuation  of  $1,250,000 
passing   through   the  trustees'   hands. 

The  accountants  called  as  witnesses  as  to  the 
propriety  of  this  amount  of  compensation  to 
the  trsutee,  George  Wharton  Pepper,  Esq.,  Ira 
Jewell  Williams,  Esq.,  and  Thomas  S.  Gates, 
Esq.,  president  of  the  Philadelphia  Trust  Com- 
pany. The  qualifications  of  these  men  to  testify 
on  this  subject  cannot  be  questioned.  All  of 
these  witnesses  had  familiarized  themselves  with 
the  account,  the  agreement  under  which  the  trus- 
tees were  acting,  and  with  the  testimony  of  the 
trustees.  They  were  told  to  assume  the  value 
of  the  collateral  still  in  the  hands  of  the  trustees 
to  be  !!<r)00,000,  which  valuation  was  not  ques- 
tioned. 

The  testimony  of  all  three  witnesses  can  be 
summed  up  in  the  following  paragraph  of  Mr. 
Pepper's  testimony  (page  89):    "Aly  opinion  is 


that  on  the  facts  of  this  case  a  trustee's  com- 
mission of  2%  per  cent,  on  the  value  pas.«iiig 
through  the  hands  of  the  trustees  would  be  in 
accordance  with  our  practice  and  precedents, 
of  which,  under  ordinary  conditions,  one-htif 
would  be  allowed  to  Mr.  Potts  an  one-half  to 
Mr.  Shaw  were  it  not  for  the  fact  that  Mr. 
Shaw  had  waived  his  participation  in  advaore; 
and  I  have  inferred  that  the  minimum  valua- 
tion which  under  the  facts  of  this  case  can  be 
placed  upon  the  corpus  of  the  trust  confided  to 
these  gentlemen  was,  say,  a  million  and  a  quar- 
ter of  dollars," 

Under  cross-examination  the  witnesses  statnl 
that  they  had  assumed  that  much  of  the  detail 
work  had  been  done  by  the  syndicate  manaKcrs.. 
counsel,  and  by  agents.  They  further  stHtrd 
that  the  fact  that  Mr.  Potts  was  a  director  of 
the  assets  company,  and  that  the  Philadol|ibia 
Warehouse  Company,  of  which  Mr.  Potts  wiis 
president,  was  one  of  the  participants  in  tlio 
loan,  would  not,  in  their  opinion,  affect  tb« 
amount  of  compensation  to  wbidi  he  would  be 
entitled  as  trustee. 

No  testimony  was  offered  to  contradict  that 
adduced  on  behalf  of  the  trustees.  From  the 
testimony  of  the  trustees  and  the  aforemention<-<) 
witnesses  the  auditor  concludes  that  the  credit 
of  $10,000,  as  compensation  to  Franklin  M. 
Potts,  one  of  the  trustees,  asked  for  by  the  ao- 
cotintants,  is  a  proper  item  of  credit,  and  the 
auditor  further  concludes  that  $15,0Ci0  is  rea- 
sonable and  proper  compensation  to  the  said 
Franklin  M.  Potts  for  his  services  as  said  tnin- 
tee ;  and  the  claim  of  Franklin  al.  Potts,  trus- 
tee, for  $5,000,  as  compensation  for  his  services, 
in  addition  to  what  he  has  already  received,  i» 
therefore  approved  ahd  allowed. 

The  court  dismissed  exceptions  to  the  re- 
port of  the  auditor.  Edwin  A.  Potter,  Jr., 
and  Charles  A.  Marshall,  as  managers  of  the 
United  Copper  Syndicate,  appealed. 

Argued  before  BROWN,  C.  J.,  and  STEW- 
ART, MOSCHZISKEU,  FRAZER,  and  WAL- 
LING, JJ. 

A.  H.  Wlntersteen,  of  Philadelphia,  and 
Eldon  Blsbee,  of  New  York  City,  for  apix-l- 
lants.  Owen  J.  Roberts,  of  PhlladelphUi,  for 
appellee  Potts. 

PER  CURIAM.  We  concur  with  the  learn- 
ed court  below  that  the  auditor  gave  careful 
consideration  to  the  evidence  bearing  upon 
the  question  of  the  accountant's  compensa- 
tion, and  see  no  reason  for  disturbing  his  al- 
lowance of  It. 

Appeal  dismissed  at  the  costs  of  appel- 
lants. 


DI  ORIO  V.  PHILADELPHIA  RAPID 
TRANSIT  CO. 

(Supreme  Court  of  Pennsylvania.    Feb.  23, 
1918.) 

Stbeet  Railboaos  ®=»99(7)— Peb80>-ai.  Ikju- 
BY— Contributory  Negligence. 
Where  plaintiff,  driving  a  motorcycle  at 
three  or  four  miles  per  hour,  looked  just  before 
crossing  a  street  railway  track,  and  saw  a  mov- 
ing car  20  to  30  feet  away  and  proceeded  to 
cross,  and  was  struck  when  his  wheels  were 
practically  over  the  track,  he  was  guilty  of  con- 
tributory negligence,  defeating  a  recovery  fur 
personal  injury. 

Appeal  from  Court  of  Common  Pleas,  Phil-     i 
adelphia  County. 
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Trespass  for  personal  Injury  by  Charles  Di 
Orio  against  the  Philadelphia  Rapid  Transit 
Company.  .  From  a  judgment  refusing  to 
talie  oS  a  compulsory  nonsuit,  plaintiff  ap- 
peals.   Affirmed. 

Prom  the  record  it  appeared  that  plain- 
tiff sustained  Injuries  in  a  right  angle  col- 
lision between  a  motorcycle  which  he  was 
driving  and  a  street  car,  at  a  street  inter- 
section. The  facts  further  appear  from  the 
following  excerpt  from  the  opinion  of  Fer- 
guBon,  J.,  Id  entering  the  nonsuit: 

For  the  purposes  of  this  motion  we  have  to 
talte  the  plaintiff's  evidence  as  if  it  was  true. 
He  says  tnat  when  he  arrived,  at  the  house  line 
the  car  was  80  to  100  feet  away,  and  that  the 
house  line  was  30  feet  away  from  the  track  on 
Seventeenth  street,  so  that  the  car  from  the 
point  of  collision  was  atiout  three  times  the  dis- 
tance that  the  motorcycle  was  from  the  point  of 
collision.  The  plaintiff  said  the  car  was  going 
eight  or  nine  miles  an  hour,  and  we  have  to  ac- 
cetit  his  estimate  on  that  speed.  He  said  that 
he  was  going  three  or  four  miles  an  hour  and 
we  must  accept  that  estimate  of  speed.  Assum- 
iiis  those  estimates  to  be  correct,  the  car  was 
going  three  times  as  fast  as  the  motorcycle  ap- 
proximately. Therefore  the  car  was  approach- 
ing a  point  at  a  distance  three  times  as  great 
as  the  plaintiff  was  from  that  point,  and  the  car 
was  going  at  three  times  the  s^eed  the  plaintiff 
was  going.  If  a  man  is  operating  a  motorcycle 
in  the  city  of  Philadelphia  at  night,  be  oufrht 
to  have  experience  enough  to  know  something 
abont  the  conditions  upon  the  street.  He  knows, 
or  oaght  to  know,  that  the  trolley  cars  have  the 
paramount  rigbt  to  the  tracks,  and  that  while 
other  vehicles  have  a  right  to  travel  on  the 
tracks  or  to  cross  the  tracks,  yet  there  is  a 
paramount  -right  in  the  trolley  cars  to  use  the 
tracks;  in  fact  the  trolley  cars  cannot  go  any 
place  else  than  on  the  tracks,  whereas  motor- 
cycles and  automobiles  can  lie  driven  any-  place 
the  driver  wants  to  send  them.  The  plaintiff 
knew,  or  ought  to  have  known,  that  sometimes 
trolley  cars  do  not  stop  at  streets.  They  might 
not  stop  because  there  are  no  passengers  to 
get  on,  or  because  it  is  an  unfrequented  neigh- 
borhood, or  because  it  is  a  late  hour  at  night 
and  there  is  no  necessity  for  stopping,  and  the 
motorman  might  go  by  a  comer  without  stop- 
ping at  that  corner,  even  thougli  the  councils 
mignt  have  expressed  as  their  opinion  that  for 
the  safety  of  the  public  he  ought  to  stop.  Know- 
ing that  possibility,  the  plaintifE  drove  his  motor- 
cycle at  the  moderate  speed  which  he  said  he 
drove  it,  right  on  to  the  point  where  the  colli- 
sion took  place,  and  he  traveled  30  feet,  with 
his  eye  on  the  car,  presumably,  and  when  he 
arrived  at  the  tr#ck  he  saw  that  the  car  was 
'20  or  30  feet  away.  The  plaintiff  was  negligent. 
He  was  careless  of  the  safety  of  himself  and  the 
young  lady  who  accompanied  him,  because  he 
had  no  right  to  go  up  to  tho  track.  If  his  vehi- 
cle was  one  which  did  not  enable  him  to  stop 
instantly,  he  had  no  right  to  go  up  to  the  track 
in  a  vehicle  which  he  says  could  not  stop  in  less 
than  8  or  10  feet  without  knowing  exactly  what 
the  trolley  car  was  goin§  to  do.  It  was  his  duty 
to  have  stopped  his  vehicle  before  he  got  to  the 
track  and  found  out  what  the  car  was  going 
to  do.  When  the  nose  of  his  vehicle  arrived  at 
the  track,  if  it  was  true  he  could  not  stop  with- 
in 8  or  10  feet,  then  he  was  committed  to  a 
crossing,  and  he  could  not  stop  on  the  track. 
He  traveled  up  to  the  track,  looking  at  the  car 
all  the  time,  and  when  he  got  to  the  track, 
without  increasing  his  speed  or  without  re- 
tarding it,  apparently,  he  went  slowly  across  the 
track  at  three  or  four  miles  an  hour,  as  he 
said,  and  in  the  meantime  the  trolley  car  did 


not  stop.  Why  it  did  not  stop  we  do  not  need 
to  concern  ourselves.  It  may  be  that  the  motor- 
man  thought  the  plaintiff  was  going  to  get  over 
in  safety;  it  may  be  tbat  the  motorman  was 
careless.  That  would  be  a  matter  that  you 
would  have  to  settle  after  you  heard  the  evi- 
dence of  the  defendant,  but,  taking  the  plaintiffs 
story  and  assuming  that  all  lie  said  was  true, 
and  assuming  that  the  motorman  was  negligent 
and  failed  to  exercise  the  care  which  he  ought 
to  have  exercised,. the  plaintiff  took  the  chance 
of  getting  over  in  front  of  the  trolley  car,  or 
he  went  over  in  front  of  the  trolley  car  witliout 
looking  at  the  car.  In  either  event  he  cannot 
ask  the  transit  company  to  pay  the  damages. 
That  is  the  reason  I  enter  a  nonsuit. 

The  lower  court  entered  a  compulsory  non- 
suit, which  It  subsequently  refused  to  take 
off.  Plaintiff  appealed.  Error  assigned, 
among  others,  was  in  refusing  to  take  off  the 
nonsuit. 

Argued  before  PCWTTER,  STEWART, 
MOSCHZISKER,  FRAZER,  and  WALLING, 
JJ. 

Arthur  S.  Minster,  of  Philadelphia,  for 
appellant.  William  M.  Stewart,  Jr.,  of  Phil- 
adelphia, for  appellee. 

PER  CURIAM.  The  evidence  in  this  case 
shows  that  the  court  below  was  fully  Justi- 
fied in  refusing  to  take  off  the  Judgment  of 
compulsory  nonsuit.  The  plaintiff  drove  his 
motorcycle  directly  in  front  of  an  aJ)proach- 
Ing  street  car. 

The  Judgment  Is  affirmed. 


GALLIC  V.  BALTER, 

(Supreme   Court  of  Pennsylvania.     March   4, 
1918.) 

Costs  €=932(3)— Pbevailino  Pabty— Injunc- 
tion. 
On  a  bill  in  equity  to  enjoin  the  maintenance 
of  a  stockyard  alleged  to  be  a  nuisance,  where 
the  court  directed  defendant  to  adequately  pave 
it  without  enjoining  its  maintenance,  a  measure 
of  relief  was  granted  to  plaintiff,  and  be  should 
not  be  required  to  pay  a  part  of  the  costs. 

Appeal  from  Court  of  Common  Pleas, 
Beaver  County. 

Bill  In  equity  for  the  abatement  of  a  nui- 
sance by  Angelo  GalUo  against  Harry  Bai- 
ter. On  final  hearing  the  court  refused  the 
injunction  and  directed  that  the  costs  be 
divided  equally  between  the  plaintiff  and  the 
defendant,  and  plaintiff  appeals.     Modified. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, MOSCHZISKER,  FRAZER,  and  WAI^ 
LING,  JJ. 

F.  Canult  and  Harry  Easton,  both  of  Pitts- 
burgh, and  W.  A.  McConnel,  of  Beaver,  for 
appellant.  Lawrence  M.  Sebrlng,  of  Beaver, 
for  appellee. 

PER  CURIAM.  The  bUl  of  the  plaintiff 
was  for  an  Injunction  to  restrain  the  dtf end- 
ant  from  maintaining  a  stockyard  aud 
slaughterhouse.  A  measure  of  relief  was 
granted  to  him  by  that  portion  of  the  decree 
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which  requires  the  defendant  to  adequately 
pave  the  stockyard  with  brick,  cement,  or 
otber  suitable  material,  in  such  a  way  as  to 
promptly  and  efficiently  drain  It.  This  fol- 
lowed a  finding  that  the  stockyard  had  been 
insufficiently  paved  and  drained.  In  view  of 
this  the  complaint  of  the  plalntlfF  was  not  en- 
tirely groundless,  and  so  much  of  the  decree 
as  directs  him  to  pay  half  of  the  costs  is 
inequitable. 

The  third  assignment  of  error  is  sustained, 
and  the  decree  Is  now  modified  by  ordering 
the  defendant  to  pay  all  the  costs  below  and 
on  this  appeal. 


RANDALL  BUILDING  *  LOAN  ASS'N  v. 
MANAYUNK  REALTY  CO. 

(Supreme    Court    of    Pennsylvania.      Feb.    25, 
1918.) 

1.  Mechanics'  Liens  «=>30  —  Matebiai.  — 

RrOHT  TO  Lten. 
One  furnishing  and  erecting  an  asbestos 
curtain  and  scenery  to  be  used  for  the  purpose 
of  a  building,  though  not  an  essential  part  of 
the  original  plan  of  construction,  and  wbi<ib 
were  portable  and  would  not  pass  with  the  free- 
bold,  was  not  entitled  to  a  mechanic's  lien. 

2.  Mechanics'  Liens  €=330— Labob  and  Ma- 
TEBiAL— Right  to  Lien. 

A  mechanic's  lien  claim  for  labor  performed 
and  material  furnished  after  the  completion  of 
a  building  as  originally  designed,  which  mate- 
rial was  portable  and  supplied  under  a  separate 
contract,  was  properly  disallowed. 

Appeal  from  Coitt  of  Common  Pleas, 
Philadelphia  County. 

The  New  York  Studios  Company  and  the 
Midland  Metal  Company  appealed  from  a 
judgment  dismissing  exceptions  to  the  re- 
port of  George  De  B.  Myers,  Auditor,  dis- 
tributing a  fund  derived  from  a  sheriff's  sale 
of  real  estate,  in  the  case  of  the  Randall 
Building  &  Loan  Association  against  the 
JIanayunk    Realty    Company.      Affirmed. 

Argued  before  POTTER,  STEWART, 
MOSCHZISKER,  FRAZER,  and  WAL- 
LING, JJ. 

W.  Horace  Hepburn,  Jr.,  of  Philadelphia, 
for  appellants.  Stanley  Folz,  of  Philadel- 
phia, for  appellee. 

PER  CURIAM.  [1,2]  We  have  here  two 
appeals  which  were  argued  together.  The  ap- 
pellants claimed  the  right  as  mechanic's  lien 
creditors,  to  participate  In  a  fund  derived 
from  a  sherifl^'s  sale  of  certain  real  estate. 
The  fund  was  paid  into  court,  and  an  auditor 
appointed  to  make  distribution.  He  found 
that  the  claim  of  the  New  York  Studios  Com- 
pany was  for  'furnishing  and  erecting  as- 
bestos curtains,  scenery,  etc.,  to  be  used  for 
the  purpose  of  the  business  to  be  conducted 
in  the  building,  and  that  the  equipment  was 
not  an  essential  part  of  the  original  plan  of 
construction.  The  claim  was  therefore  disal- 
lowed. The  auditor  also  found  that  the 
claim  of  the  Midland  Metal  Company  was  for 


labor  performed,  and  materials  furnished 
after  the  completion  of  the  buUdlng  a-s  orig- 
inally designed.  The  articles  vrere  In  the 
nature  of  furnishings,  and  were  supplied  oa- 
der  a  separate  contract.  This  claim  was 
therefore  disallowed.  In  each  case  the  equip- 
ment supplied  seems  to  have  been  portable, 
and  was  not  such  as  would  pass  with  the 
freehold. 

Upon  the  findings  of  the  auditor,  confirmed 
by  the  court  below,  the  Judgment  is  affirmed. 


LISCHKO  T,  POTTEIGER  &  HAINLEY,  Inc. 

(Supreme   Court   of   Pennsylvania.      March  4, 

1918.) 

1.  Masteb  and  Sebvant  «=»280(17)  —  Safe 
Place  to  Wobk— Negligence— Bvidesce. 

In  an  action  for  death  of  a  painter  killed 
by  a  fall  from  a  jack  on  which  he  was  working, 
and  which  the  foreman  had  assured  him  was  all 
right,  but  which,  after  the  accident,  was  found 
to  be  defective,  held,  on  the  evidence,  that  de- 
fendant's negligence  was  for  the  jury. 

2.  Tbial    €=»252(11)— Instruction — Assump- 
tion 07  Risk— EviDE.N'CE. 

In  such  case  a  charge  that  the  deceased  em- 
ploy* had  a  right  to  rely  on  the  superior  judg- 
ment of  liie  foreman,  and  that,  if  the  accident 
occurred  after  the  foreman,  without  inspection, 
directed  the  deceased  to  go  to  work  on  the  jack, 
plaintiff  could  recover,  unless  the  defects  were 
open  and  obvious,  was  not  erroneous  as  beinz 
without  support  in  the  evidence. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Trespass  by  Eva  Llschko  against  Potteiger 
&  Hainley,  Incorporated,  to  recover  dam- 
ages for  the  death  of  plaintifTs  husband. 
Verdict  for  plaintiff  for  $6,615  and  Judgment 
thereon,  and  defendant  appeals.    Affirmed. 

Argued  before  BROWN,  C.  J.,  and  STEW- 
ART, MOSCHZISKER.  FRAZER,  and 
WALLING,  JJ. 

Alfred  D.  Wiler,  of  Philadelphia,  for  ap- 
pellant. Rowland  G.  Evans  and  I.  G.  Gor- 
don Forster,  both  of  Phlladelptda,  for  ap- 
pellee. 

MOSCHZISKER,  J.  Plaintiff  sued  Intr^ 
pass  to  recover  for  loss  resulting  from  the 
death  of  her  husband,  which  she  alleges  was 
due  to  the  negligence  of  the  defendant  cor- 
poration. Judgment  was  entered  on  a  ver- 
dict in  her  favor,  and  this  ai^>eal  ensued. 

[1]  The  following  excerpts  from  the  charge 
of  the  trial  Judge  sufficiently  explain  the 
facts  essential  to  an  understanding  of  the 
case: 

"At  about  9  o'clock  in  the  morning  of  Sep- 
tember 22,  1915,  the  husband  of  plaintiff  mft 
with  an  accident,  which  caused  his  death  within 
a  few  hours.  •  •  •  He  was  employed  by  tfce 
defendants  *  *  *  as  a  painter,  and  was 
working  at  a  large  schooihouse.  •  •  •  It 
seems  that  at  or  about  the  time  of  the  accident 
be  was  dusting  the  dirt  from  a  window  frame 
at  the  third  story  of  the  building,  some  40  feet 
above  the  ground,  and  was  standing  outside 
•  *  *  on  a  jack.  The  jack  gave  way.  It 
and  the  deceased  fell  to  the  ground,  and  thus  he 
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sustained  the  tnjnriflB  that  resalted  in  hk 
death.  *  *  •  Plaintiff  contends  that  this 
was  a  defective  and  unsafe  jack,  in  that  the 
thing  that  broke,  causing  it  and  the  man  to 
fall,  was  one  of  the  legs,  •  ♦  •  which  show- 
ed evidences  of  being  rotten,  water-soaked,  and 
mushy,  according  to  one  of  the  witnesses,  after 
it  was  broken  and  lay  upon  the  ground.  This 
leg  was  of  wood,  and  two  witnesses  on  the  part 
of  the  plaintiff  told  you  they  saw  a  wooden  leg 
that  was  broken  *  *  •  near  the  man  on 
the  ground  after  the  accident.  •  •  •  You 
have  the  evidence  of  the  woman  across  the 
street,  who  told  you  that  she  saw  the  whole  oc- 
currence, that  she  overheard  a  conversation 
shortly  before  the  accident  between  plaintiff's 
husband  and  the  foreman  in  charge  of  the  work, 
in  which  plaintiff's  husband  said  to  the  foreman 
that  the  jack  looked  kind  of  'screaky'  and  rick- 
ety, and  that  be  asked  the  foreman,  'Do  vou 
think  that  jack  ie  safe  for  me  to  go  up  on?  to 
which  the  foreman  replied,  'Oh,  yes;  that  jack 
is  all  right  for  yon  to  go  up  on.  •  •  *  If 
you  believe  this  evidence,  gentlemen,  then  you 
have  a  situation  where  the  deceased  had  ap- 
prehension concerning  the  jack,  and,  after  call- 
ing it  to  the  attention  of  his  foreman,  his  fore- 
man told  him  that  the  jack  was  all  right  for 
him  to  work  upon:  and.  in  that  case,  if  you 
believe  this  evidence,  I  instruct  you  that  the 
deceased  had  the  right  to  rely  upon  the  superior 
judgment  of  the  foreman,  who  stood  in  the  shoes 
of  the  defendants,  and  that,  if  the  accident  oc- 
curred after  the  foreman  had  brought  to  his 
attention  a  defective  condition,  and,  without  in- 
vestigating it  further  and  remedying  it,  the  fore- 
man in  substance  and  effect  directed  the  deceas- 
ed to  go  to  work  upon  that  jack,  the  defendants 
were  guilty  of  negligence  through  their  foreman, 
and  the  plaintiff  would  be  entitled  to  recover, 
unless  yon  believe  that  the  defect  or  defects,  if 
there  were  an^  were  so  open  and  obvious  that 
the  deceased  himself  was  negligent  in  using  such 
an  imperfect  appliance.  A  man  is  not  justified 
in  taking  the  word  of  his  superior  concerning 
the  safety  of  an  appliance,  if  that  man  can 
see  for  himself  by  the  exercise  of  reasonable 
rare  and  prudence,  under  the  circumstances, 
that  the  appliance  is  obviously  nnsafe,  and  that 
his  superior  or  foreman  is  undoubtedly  mistaken 
when  he  says  that  it  is  safe;  but  if  there  is  a 
debatable  question  oboiit  its  safety,  then  the  em- 
T'loy*  has  the  right  to  rely  upon  the  superior 
knowledge  of  his  foreman,  and  to  use  that 
appliance  when  bis  foreman  tells  him  to  do  so, 
that  it  ifl  safe." 

The  assignments  of  error  complain  of  the 
charge  as  quoted,  and  also  of  the  failure  to 
Klve  binding  Instructions  for  defendant  and 
the  refusal  to  enter  judgment  n.  o.  r. 

[2]  We  have  considered  the  argument  of 
counsel  for  appellant  and  the  authorities  cit- 
ed by  blm,  but  are  not  convinced  of  error. 
-Vlbeit  defendant  did  not  give  plaintiff's  hus- 
band positive  orders  to  continue  with  his 
work,  yet,  considering  the  relation  of  the 
parties  as  master  and  servant,  it  could  well 
be  said  that  "in  substance  and  effect"  bis 
employer  "directed  the  deceased  to  go  to 
work"  on  the  jack,  and  that  this  was  done, 
without  Inspection,  after  the  "rickety"  condi- 
tion of  the  Implement  bad  been  called  to  the 
attention  of  its  foreman.  The  question  of 
identification  was  left  to  the  jury,  and  there 
is  ample  evidence  to  sustain  a  finding  that 
the  conversation  noted  In  the  charge  had 
reference  to  the  jack  upon  which  plaintiff's 
husband  bad  theretofore  been  working  and 


wblcb  subsequently  broke  and  caused  his 
death.  We  are  not  Impressed  with  the  con- 
tention that  the  evidence  lacks  all  justifica- 
tion for  the  trial  judge's  reference  to  a  fail- 
ure to  "Investigate,"  or  inspect.  Ck>n8ldering 
the  circumstances  attending  the  accident  and 
the  defense  set  up  (wblcb  latter  comprehends 
an  absolute  denial  of  the  conversation  be- 
fore referred  to,  and  the  assertion  that  the 
jack  In  question  was  In  no  way  rotten  or  de- 
fective), the  Jury  could  well  conclude  that, 
after  the  complaint  to  the  foreman,  there 
had  been  no  Inspection.  The  issues  involved 
were  properly  submitted  to  the  Jury,  and  we 
see  no  reversible  error. 

The  assignments  are  overruled,  and  the 
judgment  is  affirmed. 


FLEMING  et  al.  t.  KRAVITZ. 

(Supreme    Court   of   Pennsylvania.      Feb.    26, 
1918.) 

Pabbnt  ANn  CaHILd  «=>13(2)— NsaLioENCB  or 
Child— LiABiLiTT  of  Parent. 
In  an  action  to  recover  for  injury  to  plain- 
tiff's son  resulting  from  the  discharge  from  a 
toy  air  gun  of  an  ordinary  match,  which  for 
some  undisclosed  reason  was  in  the  barrel  of 
the  gun,  a  compulsory  nonsuit  was  properly 
ordered  where  the  only  negligence  alleged 
against  defendant,  the  father  of  the  six  year 
old  boy  discharging  the  gun,  was  in  permitting 
him  to  have  possession  of  such  plaything  after 
he  had  been  warned  by  several  persons  who 
knew  no  more  than  he  did  that  there  was  danger 
of  an  accident 

Appeal  from  C!ourt  of  Common  Pleas, 
Philadelphia  Ck>unty. 

Trespass  for  personal  injury  by  John  Flem- 
ing, a  minor,  by  his  next  friend  and  father, 
Thomas  E.  H.  Fleming,  and  Thomas  E.  H. 
Fleming,  in  bis  own  right,  against  Israel 
Kravitz.  From  a  Judgment  refusing  to  take 
off  a  compulsory  nonsuit,  plalntifTs  appeaL 
Affirmed. 

Argued  before  MESTREZAT,  POTTER, 
STEWART,  FRAZBR,   and   WALLING,  JJ. 

Maxwell  Pestcoe,  of  Philadelphia,  for  ap- 
pellants. David  Phillips,  of  PbUadelpbla, 
for  appellee. 

STEWART,  J.  This  case  was  properly  de- 
cided In  the  court  below.  A  child  of  six 
years  In  playing  with  a  toy  air  gun  In  the 
barrel  of  which,  for  some  undisclosed  reason, 
there  was  the  stem  of  an  ordinary  match,  dis- 
charged it,  with  the  result  that  the  matdi 
struck  the  comer  of  the  eye  of  the  plaintiff's 
boy,  who  was  standing  within  a  few  feet. 
The  boy  struck  was  but  a  year  or  two  older 
than  the  boy  who  discharged  the  gun.  The 
Injury  he  sustained  was  but  slight.  Action 
was  brought  by  the  father  of  the  Injured 
boy  against  the  father  of  the  boy  who  dis- 
charged the  gun,  to  recover  damages.  The 
negligence  alleged  on  the  latter's  part  was 
his  iwrmitting  bis  boy.  Immature  and  Inex- 
perienced as  be  was,  to  be  In  possession  ot 
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such  a  plaything  after  warning  he  had  re- 
ceived from  several  persons  who  knew  no 
more  than  he  himself  did,  that  danger  of 
accident  attended  such  Indulgence  on  his  part. 
The  testimony  in  the  case  Involved  the  parent 
In  the  misfortune  to  no  greater  extent  than 
we  have  Just  Indicated.  The  case  presents 
nothing  that  calls  for  discussion.  The  non- 
suit was  properly  directed. 
The  Judgment  is  afflrmed. 


BEW  V.  JOHN  DALEY,  Inc. 

(Supreme   Court    of    Pennsylvania.      Feb.    25, 
1918.) 

1.  Municipal  Corporations  <g=»706(6)— Ati- 
TOMOBiiE  Collision  —  Negligence— Ques- 
tion fob  .Turt. 

In  an  action  for  personal  Injury  sustained 
in  right  angle  collision  between  plaintiff's  au- 
tomobile and  defendant's  truck  at  night,  held, 
on  the  evidence,  that  the  negligence  of  defend- 
ant's driver  was  for  the  jury. 

2.  Municipal  Corporations  «=>706(7)— Au- 
tomobile Collision  —  Contributory  Neg- 
ligence—Question FOB  JURT. 

In  such  action,  held,  on  the  evidence,  that 
plaintiff's  contributory  negligence  was  a  ques- 
tion for  the  jury. 

3.  Municipal  Cobporations  ^s»705(10)— Use 
OF  Street  —  Operation  of  Automobile- 
Due  Care. 

A  driver  of  an  automobile,  approaching  a 
street  intersection,  may  assume  that  &nouier 
automobile  approaching  on  the  intersecting 
street  will  do  so  at  a  moderate  speed  and  under 
control,  as  no  one  is  bound  to  anticipate  the 
negligence  of  another. 

4.  Municipal  Corporations  «=»706(7) — Au- 
tomobile Colubion— Contributory  Neg- 
ligence. 

Where  plaintiff  stopped  his  automobile  be- 
fore reaching  a  street  intersection,  it  could  not 
be  said,  as  a  matter  of  law,  that  be  was  negli- 
gent in  not  sounding  his  horn,  in  view  of  his 
testimony  that  when  the  danger  appeared  he 
considered  it  his  first  duty  to  atop  his  car,  and 
that  he  had  not  time  to  do  both. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Trespass  for  personal  Injury  by  Elmer  E. 
Rew  against  John  Daley,  Jr.,  Incorporated. 
From  a  Judgment  refusing  to  take  off  a  com- 
pulsory nonsuit,  plaintiff  appeals.    Reversed. 

Argued  before  POTTER,  STEWART,  MOS- 
CIIZISKER,  FRAZER,  and  WALLING,  JJ. 

Augustus  Trask  Ashton  and  Victor  Frey, 
both  of  Philadelphia,  for  appellant.  Maurice 
W.  Sloan,  of  Philadelphia,  for  appellee. 

WALLING,  J,  in  .This  IS  an  appeal  by 
plaintiff  from  judgment  of  compulsory  non- 
suit In  an  action  for  personal  injuries  sus- 
tained in  a  colUsjlon  of  antomoMles.  We  state 
the  facts  In  accord  with  plaintlfTs  evidence. 
The  west  end  of  Osage  avenue  intersects 
Forty-Seventh  street,  Philadelphia.  On  the 
evening  of  January  29,  1917,  plaintiff  was 
driving  an  automobile  north  In  said  street 
and.  when  about  250  feet  from  such  inter- 


section, saw  defendant's  coal  trvck  coming 
rapidly  west  on  Osage  avenue,  near  Forty- 
Sixth  street.  The  lot  was  vacant,  and  the 
automobiles  would,  but  for  the  darkness,  b^ve 
been  in  sight  of  each  other  as  they  approach- 
ed the  intersection.  Between  streets  plaintiff's 
car  ran  about  12  miles  per  hour,  and  the  de- 
fendant's about  twice  that  speed.  There  wa.4 
no  light  on  defendant's  truck,  and  it  came 
to  the  intersection  without  warning.  Plain- 
tiff was  driving  on  the  right-hand  side  of  the 
street,  and  his  head  lights  were  bominz. 
When  within  a  distance,  variously  estimated 
by  him  at  from  20  to  30  or  35  feet,  from  the 
south  curb  of  the  avenue,  he  saw  defend- 
ant's truck  approaching  within  about  6  feet 
of  the  east  curb  line  of  the  street,  and  it 
came  rapidly  around  the  southeast  corn.»r  "f 
the  intersection,  and  violently  collided  wltii 
the  front  of  plaintiff's  car,  which  he  hail 
stopped  about  three  feet  back  of  the  south 
curb  of  the  avenue.  By  the  impact  plain- 
tiff's car  was  thrown  back  8  or  10  feet,  and 
he  was  seriously  hurt.  Osage  avenue  de- 
scends slightly  to  the  west  between  Fortj- 
Sixth  and  Forty-Seventh  streets;  and  <le- 
fendant's  driver  did  not  appear  to  have  the 
truck  under  control  as  he  came  to  the  latter 
street.  On  the  question  of  his  ne^igence  the 
case   was  clearly   for  the  Jury. 

[2,  3]  The  trial  court,  however,  granted  a 
nonsuit,  on  the  assumption  that  as  matter  of 
law  plaintiff  was  guilty  of  contributory  neg- 
ligence. This  In  our  opinion  was  error. 
Plaintiff  was  on  the  proper  side  of  the  strevt 
with  his  car  under  control  and  stopped  be- 
fore he  came  to  the  Intersecting  avenue.  He 
had  a  right  to  assume  that  defendant's  trmk 
would  come  to  the  crossing  at  moderate  speiM 
and  under  control,  as  It  should  have  done. 
McClung  v.  Penna.  T.  Cab.  Co.,  252  Pa.  47S, 
97  AtL  694.  No  man  is  bound  to  anticipate 
the  negligence  of  another.  Wfegner  v.  Phil- 
adelphia Rapid  Transit  Co.,  252  Pa.  3.>t 
97  Atl.  471.  Because  the  truck  was  movln; 
rapidly  when  500  feet  away  did  not  show 
that  it  would  continue  to  do  so  to  the  end 
of  the  avenue.  Plaintiff  knew  it  most  turn 
north  or  south  at  Forty-Seventh  street,  but 
he  did  not  know  which  and  was  not  required 
to  anticipate  that  It  would  do  either  reckless- 
ly. True,  plaintiff  testifies  that  at  the  speed 
the  truck  was  moving  It  was  necessary  <•' 
cut  the  corner  short  or  upset  the  coal,  but 
does  not  say  he  knew  or  anticipated  in  ad- 
vance that  the  turn  would  be  made  at  sn.-h 
speed  or  in  that  manner. 

[4]  As  plaintiff  stopped  before  reacfains 
the  intersection,  it  cannot  be  declared  as 
matter  of  law  that  he  was  negligent  in  n«t 
sounding  his  horn,  especially  in  view  of  his 
testimony  that  when  the  danger  appeared  bs 
considered  it  his  first  duty  to  stop  his  car, 
and  he  had  not  time  to  do  both. 

The  judgment  is  reversed,  with  a  proce- 
dendo. 
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In  re  J.  &  P.  COATS  (B.  I.)  Inc.,  et  «L 

(No.  421.) 

(Supreme  Court  of  Rhode  Island.    June  7, 1918.) 

1.  Master  and  Servant  «=»385(o)— Work- 
men's COMPF.NSATION  ACT— "TOTAI,  INCA- 
PACITY FOB  WOBK." 

Under  Workmen's  Compensation  Act  (Laws 
1912,  c.  831)  art.  2,  K  10-12,  as  to  compensa- 
tion for  total  incapacity  for  work,  an  employ6 
who  lost  one  eye  before  entering  employment, 
and  thereafter,  through  accidental  injury,  lost 
the  sight  of  his  remaining  eye,  was  entitled  to 
compensation  for  "total  incapacity  for  work." 

2.  Master  and  Servant  ®=»385(6)  —  Wokk- 
XEN's  Compensation  Act— Total  Incapac- 
ity FOB  Work. 

Under  Workmen's  Compensation  Act,  {  10, 
stating  conclusive  presumption  of  incapacity 
for  work  when  employ^  irrevocably  loses  sight 
in  both  eyes,  the  presumption  arises  in  favor  of 
an  employ^  who  lost  one  eye  before  entering 
employment,  and  thereafter,  through  accidental 
injury,  lost  the  sight  of  his  remaining  eye. 
S.  Mabteb  and  Sbbvart  «=>385(5)  —  Wobk- 

hen's  Compensation  Act— Totai,  Incapao- 

rrr  fob  Work. 
Under  Workmen's  Compensation  Act,  S  12, 
providing  additional  compensation  for  100  weeks 
for  irrevocable  loss  of  sight  of  both  eyes,  and 
for  50  weeks  for  such  loss  of  one  eye,  an  em- 
pIoy6  who  lost  one  eye  before  entering  employ- 
ment, and  thereafter,  through  accidental  injury, 
lost  the  sight  of  his  remaining  eye,  could  have 
such  additional  compensation  for  only  50  weeks. 

Petition,  under  General  Laws  1909,  c.  289, 
by  J.  &  P.  Goats  (R.  I.),  Incorporated,  and 
Joseph  Spence,  for  an  opinion  as  to  constrac- 
tioD  of  Woi^men's  Compensation  Act,  art 
2,  i§  10-12. 

Green,  Hinckley  &  Allen,  of  Providence 
(Artbor  M.  Allen  and  Chauncey  B.  Wheeler, 
both  of  Providence,  of  counsel),  for  J.  &  P. 
Croats  (R.  I.),  Inc. 

BAKER,  J.  This  is  a  petition  filed  under 
section  20  of  chapter  289  of  the  General 
Laws  of  1909  In  which  the  petitioners  rep- 
resent that  they  have  adversary  interests 
and  concur  in  asking  for  the  construction  of 
sections  10,  11,  and  12  of  article  2  of  the 
Workmen's  Compensation  Act  in  so  far  as 
they  are  applicable  to  the'  following  agreed 
statement  of  facts:  The  petitioners  are  J. 
&  P.  Coats  (R.  I.),  Incorporated,  a  corpora- 
tion duly  organized  under  the  laws  of  this 
state,  and  Joseph  Spence,  of  C!entral  Falls 
in  this  state.  They  represent:  First,  that 
said  Joseph  Spence,  while  serving  in  the 
Spanish-American  War  in  1898,  suffered  the 
totsl  and  irrecoverable  loss  of  the  sight 
in  his  rlg^t  eye.  Second,  that  there- 
after he  was  employed  by  said  J.  & 
P.  Coats  (R.  I.),  Incorporated,  as  a 
card  stripper  in  its  plant  at  Pawtuc^et, 
and  was  so  employed  on  June  8,  1917.  On 
said  day  he  met  with  an  accident  which 
arose  out  of  and  in  the  course  of  his  said 
employment,  as  follows:  He  was  struck  on 
the  head  by  a  falling  ladder  and  suffered  as 
a  result  thereof  the  total  and  irrecoverable 
loss  of  the  sight  of  his  left  eye.    Third,  that 


said  corporation  had  elected  to  become  sub- 
ject to  the  provisions  of  said  Workmen's 
Compensation  Act  prior  to  June  8,  1017,  and 
was  subject  thereto  on  that  day,  and  said 
Spence  at  that  time  had  waived  his  right 
of  action  at  common  law  to  recover  damages 
for  said  Injury  received  in  his  said  employ- 
ment. Said  sections  10,  11,  and  12  of  said 
act,  tn  so  far  as  they  are  pertinent  to  the 
consideration  of  the  questions  hereinafter 
stated,  are  as  follows: 

"Sec.  10.  While  the  incapacity  for  work  re- 
sulting from  the  injury  is  total,  the  employer 
shall  pay  the  injured  employe  a  weekly  com- 
pensation e<}ual  to  one-half  his  average  weekly 
wages,  earnings,  or  salary,  but  not  more  than 
ten  dollars  nor  less  than  four  dollars  a  week; 
and  in  no  case  shall  the  period  covered  by  such 
dompensation  be  greater  than  five  hundred 
weeks  from  the  date  of  the  injury.  In  the  fol- 
lowing cases  it  shall,  tor  the  purposes  of  this 
section,  be  conclusively  presumed  that  the  in- 
jury resulted  in  permanent  total  disability,  to 
wit:  The  total  and  irrevocable  loss  of  sight  in 
both  eyes.    •    •    • 

"Sec.  11.  While  the  Incapacity  for  work  re- 
sulting from  the  injury  is  partial,  the  employer 
shall  i^ay  the  injured  employs  a  weekly  com- 
pensation equal  to  one-half  the  difference  be- 
tween his  average  weekly  wages,  earnings,  or 
salary,  before  the  injury  and  the  average  week- 
ly wages,  earnings  or  salary  which  he  is  able 
to  earn  thereafter,  but  not  more  than  ten  dol- 
lars a  week;  and  in  no  case  shall  the  period 
covered  by  such  compensation  be  greater  than 
three  hundred  weeks  from  the  date  of  the 
injury. 

"Sec.  12.  In  case  of  the  following  specified 
injuries  the  amounts  named  in  this  section  shall 
be  paid  in  addition  to  all  other  compensation 
provided  for  in  this  act: 

"(a)  For  the  loss  by  severance  of  both  hands 
at  or  above  the  wrist,  or  both  feet  at  or  above 
the  ankle,  or  the  loss  of  one  hand  and  one  foot, 
or  the  entire  and  irrecoverable  loss  of  the  sight 
of  both  eyes,  one-half  of  the  average  weekly 
wages,  earnings,  or  salary,  of  the  injured  per- 
son, bnt  not  more  than  ten  dollars  nor  less  than 
four  dollars  a  week,  for  a  period  of  one  hun- 
dred weeks. 

"(b)  For  the  loss  by  severance  of  either  hand 
at  or  above  the  wrist,  or  either  foot  at  or  above 
the  ankle,  or  the  entire  and  irrevocable  loss 
of  the  sight  of  either  eye,  one-half  the  average 
weekly  wages,  earnings,  or  salary  of  the  injured 
person,  but  not  more  than  ten  dollars  nor  less 
than  four  dollars  a  week,  for  a  period  of  fifty 
weeks." 

The  opinion  of  the  court  is  requested  upon 
the  following  questions,  as  to  all  of  which 
the  petitioners  represent  that  they  are  at 
variance : 

"(1)  Could  the  said  injury  on  June  8,  1917, 
in  which  said  Joseph  Spence  lost  the  sight  of 
the  left  eye,  result  in  anything  more  than  par- 
tial incapacity  for  work,  within  the  meaning 
of  said  sections  10  and  11,  in  view  of  the  fact 
that  prior  to  said  accident  he  had  lost  the  sight 
of  his  right  eye? 

"(2)  If  the  court  should  consider  in  answer- 
ing question  (1)  that  it  would  be  possible  under 
the  above  facts  that  totai  incapacity  for  work 
should  ensue  from  said  accident  within  the 
meaning  of  said  sections  10  and  11,  then  under 
section  10  referred  to  is  there  a  conclusive  pre- 
sumption that  said  injury  on  June  8,  1917,  re- 
sulted in  permanent,  total  disability? 

"(3)  If  the  answer  to  question  (2)  be  in  the 
negative,  and  admitting  that  said  Joseph  Spence 
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by  reason  of  Ua  blicdness  will  be  unable  ever 
again  to  follow  hia  former  occupation  as  a  card 
stripper,  but  that  he  is  able  to  obtain  and  do 
work  in  aome  other  occupation,  has  total  in- 
capacity for  work  or  only  partial  incapacity  for 
work  resulted  from  said  injury  within  the 
meaning  of  said  sections  10  and  11? 

"(4)  Under  section  12  is  said  Joseph  Spence 
entitled,  in  addition  to  all  other  compensation 
provided  for  in  said  act,  to  one-half  of  the  aver- 
age weekly  wages,  earnings,  or  salary,  bat  not 
more  than  $10  nor  less  than  $4  per  week,  for 
50  weeks  or  for  100  weeks?" 

The  petitioner  Spence  did  not  appear  in 
person  at  the  hearing,  and  was  unrepresent- 
ed by  counsel,  although  the  papers  In  the 
case  show  bis  consent  to  an  assignment  of 
the  case  for  hearing  on  the  day  on  whidi  it 
was  heard.  The  counsel  for  the  corporation, 
whUe  urging  that  a  negative  reply  should  be 
made  to  questions  1  and  2,  and  that  to  ques- 
tion 4  the  answer  should  be  that  the  com- 
pensation allowed  under  section  12  should  be 
for  50  weeks,  and  not  for  100  weeks,  in  a 
spirit  of  fairness  has  placed  In  his  brief  all 
pertinent  decisions  found  by  him,  whether 
supporting  his  claims  or  otherwise. 

The  employ^  contends  that  the  case  stated 
shows  a  condition  of  total  incapacity  for 
which  he  is  entitled  to  compensation  for  a 
period  of  500  weeks.  The  corporation  con- 
tends that  a  condition  of  partial  Incapacity, 
within  the  meaning  of  the  act,  is  shown  for 
which  compensation  is  limited  to  300  weeks. 

This  precise  question  has  apparently  been 
considered  by  the  courts  in  only  a  few  cases, 
and  the  conclusions  reached  have  not  always 
been  the  same. 

In  Branconnier's  Case,  223  Mass.  273,  111 
N.  B.  792,  an  employ^  had  lost  an  eye  In 
1010,  and  in  1915  he  lost  the  sight  of  his  re- 
maining eye  by  an  accident  arising  out  of 
and  In  the  course  of  his  employment  The 
question  presented  was  whether  there  was 
error  in  refusing  to  rule  as  matter  of  law 
that  the  total  incapacity  of  the  employ^ 
could  not  be  attributed  to  the  injury  of  1915. 
The  prorisions  of  the  Massachusetts  act  were 
similar  to  the  provisions  of  our  own  act  as 
hereinbefore  set  forth.    TJie  court  said: 

"The  denial  of  this  request  was  right  The 
employe,  when  he  entered  the  service  of  the 
subscriber,  had  that  degree  of  capacity  which 
enabled  him  to  do  the  work  for  which  he  was 
hired.  That  was  his  capacity.  It  was  an  im- 
paired capacity  as  compared  with  the  normal 
capacity  of  a  healthy  man  in  the  possession 
of  all  his  faculties.  But  nevertheless  it  was 
the  employe's  capacity.  It  enabled  him  to  earn 
the  wages  which  he  received.  He  became  an 
'employe'  under  the  act,  and  thereby  entitled 
to  all  the  benefits  conferred  upon  those  coming 
within  that  description.  The  act  affords  a  fixed 
compensation  for  a  limited  time,  'while  the  in- 
capacity for  work  resulting  from  the  injury  is 
total.'  St.  1911,  c.  751,  pt  2,  {  9.  It  estab- 
lishes no  other  standard.  It  fixes  no  method 
for  dividing  the  effect  of  the  injury  and  at- 
tributing a  part  of  it  to  the  employment  and 
another  part  to  some  pre-existing  condition,  and 
it  gives  no  indication  that  the  Legislature  in- 
tended any  such  division.  The  total  capacity 
of  this  employe  was  not  so  great  as  it  would 
have  been  if  he  had  bad  two  sound  eyes.  His 
total  capacity    was  thus  only  a  part  of  that 


of  the  normal  man.  Bat  that  capacity,  whidi 
was  all  he  bad,  has  been  transformed  into  a 
total  incapacity  by  reason  of  the  injury.  That 
result  has  come  to  him  entirely  through  the  in- 
jury." 

[1]  In  the  present  case  we  are  of  the  opin- 
ion that  a  condition  of  total  Incapacity  result- 
ed to  the  employd  from  the  injury  to  his  left 
eye,  and  we  adopt  the  quotation  from  the  (^Jln- 
ion  in  Branconnier's  Case^  supra,  as  a  clear 
and  succinct  statement  of  the  grounds  of  onr 
own  opinion.  See,  also,  Schwab  v.  Emporium 
Forestry  Co.,  167  App.  Div.  614,  153  N.  Y. 
Supp.  234 ;  Lee  v.  William  Balrd  &  Co.,  Ltd., 
45  Sc.  L.  R.  717 ;  and  Duffy's  Case,  226  Mass. 
131,  134,  115  N.  E.  248. 

The  opposite  view  is  presented  in  Weaver 
V.  Maxwell  Mjotor  C*.,  186  Mich.  588,  152  N. 
W.  993,  L.  E.  A.  1916B,  1276,  Ann.  Cas.  1917E, 
238,  where  the  statute  is  apparently  sim- 
ilar to  our  own.  See,  also,  Rouner  y.  Colom- 
bia Steel  Go.,  2  Cal.  I.  A.  O.  Dec.  233. 

We  accordingly  answer  question  (1)  in  the 
affirmative. 

[2]  We  also  are  of  the  (pinion  that  qnes- 
tlon  (2)  should  have  an  affirmative  reply.  It 
Is  so  closely  akjn  to  question  (1)  that  the 
same  line  of  reasoning  is  applicable.  Section 
10  provides  that  there  shall  be  a  condosive 
presumption  that  the  Injury  results  in  per- 
manent total  disability  In  case  of  "the  total 
and  Irrevocable  loss  of  sight  in  both  eyes." 
It  is  clear  that  the  total  and  irremediable 
loss  of  sight  is  the  fact  which  furnishes  the 
conclusive  presumption  of  permanent  total 
disability.  Such  loss,  and  not  what  brought 
it  about  creates  the  conclusive  presumption. 

As  the  normal  man  has  two  eyes,  and  may 
still  see  if  he  lose  one  of  them,  it  was  not 
unnatural  for  one,  Iiaving  this  fact  In  mind. 
in  describing  a  condition  of  permanent  total 
blindness,  to  use  the  words  "the  total  and 
Irrevocable  loss  of  sight  in  both  eyes."  But 
if  the  last  three  words  were  omitted,  and  the 
expression  were  simply  to  read  "the  total 
and  irrevocable  loss  of  sight"  would  its  es- 
sential meaning  suffer  change  in  consequence? 
We  think  not  The  resulting  total  and  per- 
manent loss  of  vision  must  be  productive  of 
the  same  disability,  whether  the  injured  per- 
son before  the  accident  had  one  or  two  eyes. 
In  the  case  of  the  man  with  one  eye  the  em- 
ployer is  not  by  this  interpretation  made  to 
give  him  compensation  for  the  earlier  loss 
of  the  other  eye,  as  seems  to  be  suggested, 
inasmuch  as  the  compensation  to  be  paid  is 
based  upon  the  presumably  fair  wage  paid  the 
employ^  for  his  earning  capacity  at  the  time 
of  the  Injury,  which  totally  deprived  him  at 
that  capacity.  Accordingly  whether  the  in- 
jured employ^  had  one  or  two  eyes  at  the 
time  of  the  accident  cannot  be  of  importance 
in  determining  under  section  10  whether  it 
is  to  be  conclusively  presumed  that  he  is 
totally  disabled  permanently.  If  in  fact  he  has 
irrevocably  lost  all  the  power  of  vision  he 
then  possessed.  To  hold  otherwise  would, 
we  think,  give  a  narrow  and  restricted  mean- 
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log  to  the  expression  under  consideration 
quite  Inconsistent  wltb  the  plain  purpose  of 
tbe  section. 

The  afiirmatlTe  reply  to  question  (2)  ren- 
ders an  answer  to  question  (3)  unnecessary. 

[3]  The  employ^  contends  that  under  sec- 
tion 12  of  the  Compensation  Act  he  is  entitled 
to  additional  compensation  for  one  hundred 
weeks,  while  the  corporation  claims  that 
such  additional  compensation  should  be  lim- 
ited to  50  weeks. 

The  purpose  of  section  12  is  plainly  to  pro- 
vide compensation  for  specified  Injuries  in 
addition  to  the  compensation  otherwise  pro- 
vided for  in  the  act.  There  is  and  can  be  no 
question  that  the  specified  injury  in  tMs 
case  Is  "the  entire  and  Irrevocable  loss  of 
the  sight  of"  one  eye,  and  not  of  both,  and 
accordingly  the  employ^  is  entitled  to  com- 
pensation therefor  for  60  weeks,  and  not  for 
100  weeks.  See  Duffy's  Case,  supra ;  Morri- 
son T.  Fidelity  &  Casualty  Co.,  2  Mass.  W. 
C.  C.  594. 


NICHOLS  V,  HARVEY  HUBBELL,  Inc. 

(Supreme  Court  of  Errors  of  Connecticut.    May 
28,  1918.) 

1.  Masteb  and   Skbvant  «=3330(3)  —  Inde- 
pendent CoNTEAOTOB— Evidence. 

In  a  servant's  action  for  personal  injuries 
due  to  the  collapse  of  masonry  erected  by  au- 
thority of  defendant's  agent  nnder  Immediate 
supervision  of  a  foreman,  evidence  held  to  sns- 
tain  fii-dinga  that  the  agent  acted  for  defendant, 
and  that  the  masonry  was  erected  for  the  agent's 
benefit,  and  that  tbe  foreman  was  not  ah  inde- 
pendent contractor. 

2.  Masteb  and  Sebvant  «=3320-^Indbfend- 
ENT  Contbactob— Defbctivb  Plan. 

Where  an  agent  attempts  to  perform  his 
.  principal's  duty  in  furnishing  a  plan  for  a  struc- 
ture, and  in  employing  a  contractor  to  erect  the 
same,  and  a  servant  is  injured  because  of  a  de- 
fect in  the  plan,  the  principal  is  liable;  the 
contractor  not  being  independent  of  him. 

3.  Masteb  and  Sebvant  <S=>190(10)— Injxjbies 
to  Sebvant — Fellow  Sebvants. 

A  foreman  acting  under  the  direction  of  the 
master's  agent  is  not  a  fellow  servant  of  the 
master's  employe,  where  he,  as  the  master's  rep- 
resentative, makes  a  defective  plan  for  a  struc- 
ture being  erected  for  the  master,  and  attempts 
to  perform  the  master's  duty  of  furnishing  a 
safe  place. 

4.  Masteb  and  Sebvant  «=i»318(2)— iNJUBiEa 
TO  Sebvant— "Independent  Contbactob." 

A  foreman  authorized  to  Mre  employes,  who 
receives  payment  by  the  day  and  an  allowance 
for  every  employ^  hired,  and  acts  under  the 
Immediate  supervision  of  a  superior,  is  not  an 
independent  contractor;  an  "independent  con- 
tractor" being  one  who  exercising  an  independ- 
ent employment  contracts  to  do  a  piece  of  work 
according  to  his  own  methods,  and  without  be- 
ing subject  to  the  control  of  his  employer  except 
as  to  the  result  of  his  work. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inde- 
pendent Contractor.] 

6.*Mabteb  and  Sebvant  «=3l01,  102(l>— In- 

JTTBY  TO  Sebvant— Safe  Place. 

A  master  owes  to  his  servant  the  duty  of 

reaaonahle  care  to  provide  him  a  reasonably  safe 

place  in  which  to  work,  and  is  liable  for  failure 


to  do  so  because  of  negligent  conduct  of  its 
agents. 

Appeal  from  Superior  Court,  Fairfield  Coun- 
ty;  Edwin  B.  Gager,  Judge. 

Action  by  George  H.  Nichols  against  Har- 
vey Hubbell,  Incorporated.  Judgment  for 
plalntifT,  and  defendant  appeals.     No  error. 

Tbe  actl<»  is  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant.  Facts 
found  and  Judgment  rendered  for  the  plain- 
Utf  for  $6,500. 

Robert  R  De  Forest,  of  Bridgeport,  for  ap- 
pellant Carl  Foster,  of  Bridgeport,  for  ap- 
pellee. 

PREJNTIOB,  O.  3.  The  plaintiff  was  Injur- 
ed while  he  was  engaged  as  a  carpenter  in 
the  construction  of  a  brick  oven  designed 
for  the  baking  of  Japanned  ware  for  use  in 
the  manufacture  of  electric  light  reflectors, 
and  located  upon  property  standing  In  the 
name  of  Harvey  Hubbell.  The  oven  was  14 
feet  square,  outside  measnrement,  with  walls 
from  6  to  8  feet  in  height  and  1  foot  thick 
and  having  a  4-inch  air  space  between  the 
outer  and  inner  tiers  of  brick  prt^rly  tied 
together.  The  roof  was  also  of  brick,  design- 
ed and  built  in  the  form  of  an  arch  with  a 
2-foot  spring  and  supported  by  the  side  walls 
upon  which  it  rested.  For  the  construction 
of  the  roof  falsework,  intended  for  its  sup- 
port during  the  process  of  construction  and 
while  the  mortar  was  hardening  and  setting, 
was  erected  on  the  Inside  of  the  oven  after 
the  exterior  walls  were  In  position.  The 
roof  having  been  constructed  by  the  masons 
and  given  proper  time  to  set,  the  plaintiff, 
then  engaged  elsewhere  about  the  premises, 
was  ordered  to  remove  the  falsework.  He 
was  occupied  in  this  work  when  the  structure 
collapsed  and  fell  upon  him.  The  collapse 
was  caused  by  the  outward  thrust  of  the 
arched  roof,  which  the  side  walls  of  the  oven 
were  unable  to  resist  when  the  support  fur- 
nished by  the  falsework  was  removed.  The 
side  walls  were  of  ordinary  construction  and 
ordinarily  well  constructed.  The  accident 
was  due  to  the  faulty  and  impractical  design 
of  the  roof  or  the  Inadequate  provision  for 
its  support.  In  that  it  was  too  flat  to  be  self- 
supporting  and  there  was  no  provision  of 
cross-rods  or  buttresses  to  enable  the  side 
walls  to  resist  the  thrust  of  the  arch. 

The  plaintiff  was  in  the  immediate  employ- 
ment of  one  Moon  as  a  workman  at  day  \va- 
ges,  and  it  was  he  who  directed  the  plaintiff 
to  remove  the  falsework.  Moon  was  a  build- 
ing contractor  who  had  been  engaged  by  one 
Abbott  to  supervise  the  repairs,  alterations, 
and  additions  to  be  made  upon  the  Hubbell 
property  Including  the  construction  of  the 
oven.  His  compensation  was  a  per  diem  one 
for  his  own  work  and  a  bonus  or  allowance 
of  50  cents  a  day  for  each  man  whom  he 
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should  employ  to  work  oa  the  Job.  The  se- 
lection and  employment  of  these  men  rested 
with  him.  He  received  his  pay,  and  the 
money  required  to  pay  the  others  employed 
upon  the  work  by  the  hand  of  Abbott,  and 
In  turn  paid  the  men  out  of  what  he  so  re- 
ceived. Abbott  in  making  the  improvements, 
alterations,  and  repairs  upon  the  premises, 
and  in  engaging  Moon  to  supervise  them,  was 
acting  at  the  suggestion  of  Hubbell,  In  con- 
sequence of  some  agreement  with  him,  and 
occupying  some  relation  to  him.  Hubbell  was 
the  owner  of  a  very  large  majority  of  the 
capital  stock  of  the  defendant  corporation, 
its  manager,  and  practically  the  sole  author- 
ity in  the  direction  and  control  of  its  affairs. 

The  facts  above  stated  found  by  the  court 
are  unquestioned.  Its  finding,  however,  does 
not  stop  there.  It  goes  further  and  finds  cer- 
tain other  vitally  important  facts  which 
serve  to  characterize  the  relations  which  the 
several  persons  named  bore  to  each  other, 
substantially  as  follows:  (1)  That  In  so  far 
as  Hubbell  acted  in  the  premises  he  acted  for 
and  ih  the  interest  of  the  defendant;  (2)  that 
the  oven  was  a  part  of  the  increased  manu- 
facturing facilities  which  the  defendant  was 
to  furnish  Abbott  at  its  expense;  (3)  that 
the  relation  of  Abbott  to  Hubbell  and  through 
him  to  the  defendant  was  that  of  agent  to 
principal,  and  tliat  the  former  represented 
the  defendant  in  all  matters  connected  with 
the  planning,  construction,  and  supervision 
of  construction  of  the  improvements  and 
changes  made  upon  the  Long  HUl  property, 
including  the.  oven;  (4)  that  Abbott's  em- 
ployment of  Moon  was  one  in  which  the  for- 
mer, as  the  agent  of  the  defendant,  retained 
and  exercised  the  power  to  direct  what  should 
be  done,  and  the  oversight,  direction,  and 
control  of  the  work  and  of  those  employed 
up(Hi  it;  and  (5)  that  the  responsibility  for 
the  faulty  design  of  the  oven,  which  was  the 
cause  of  the  accident,  rested  upon  Abbott. 

Am  conclusions  of  law  from  these  facts, 
the  court  held:  (1)  That  Moon  was  not  an 
Independent  contractor;  (2)  that  the  negli- 
gence wliicta  occasioned  the  plaintiff's  inju- 
ries was  not  that  of  a  fellow  servant;  (3) 
that  at  the  time  those  injuries  were  sus- 
tained the  rdatlon  of  master  and  servant 
existed  between  the  defendant  and  the  plain- 
tiff; and  (4)  that  they  were  sustained  by 
reason  of  the  defendant's  failure  in  the  per- 
formance of  the  duty  which  it  owed  to  the 
plaintiff  as  his  master. 

[1]  The  reasons  of  appeal  challenge  these 
conclusions,  both  those  of  fact  and  those  of 
law.  Their  challenge,  however,  is  primari- 
ly addressed  to  the  former;  it  being  Charged 
that  they  were  without  Justification  in  the 
evidence.  Our  examination  of  the  testimony 
satisfies  us  that  this  charge  has  no  substan- 
tial basis  in  any  particular.  It  is  quite  vo- 
lumions,  and  of  such  a  character  that  a  re- 
view of  It  suflSclently  adequate  to  indicate 
all  its  pertinent  features  would  likewise  be 


lengthy.  A  comparatively  brief  statement  of 
the  salient  features  of  the  situation  before 
the  court  as  they  are  revealed  In  the  testi- 
mony of  Hubbell,  Abbott,  and  Moon,  the 
chief  actors  in  the  drama,  and  nowhere  con- 
troverted, will,  however,  sufiBce  to  disdose 
that  the  court's  conclusions  of  fact  above 
enumerated  were  not  made  without  warrant 
of  testimony  and  did  not  transgress  the  legal 
bounds  of  reasonable  deduction. 

Abbott  was  a  former  employe  of  the  de- 
fendant corporation,  which  was  and  Is  en- 
gaged in  the  manufacture  of  electrical  goods 
and  appliances.  Some  two  years  prior  to 
the  accident  in  question  he  had  left  tliat  em- 
ployment and  established  himself  In  a  small 
leased  shop,  where  he  engaged  in  the  mann- 
facture  upon  his  own  accoimt  of  aw>llaDce8 
used  by  the  defendant  in  connection  with  Its 
business,  lliese  appliances,  including  elec- 
tric light  reflectors,  he  sold  largely  to  the 
defendant  In  the  late  spring  or  early  sum- 
mer of  1913  the  demands  of  the  defendant 
had  so  Increased  that  he  had  become  unable 
to  manufacture  fast  enough  to  supply  them. 
The  defendant  was  desirous  that  ttiis  condi- 
tion be  obviated,  and  also  tliat  Abbott  extend 
his  field  of  manufacture  so  tiiat  it  should 
include  additional  products.  Among  other 
things,  tt  required  a  new  line  of  reflectors 
which  Abbott  was  not  In  a  position  to  pro- 
duce, owing  to  Ills  lack  of  faculties.  Hub- 
bell took  the  matter  up  with  Abbott  and  as 
a  result  they  together  made  Investigations 
and  examinations  of  plants  and  locations  for 
the  purpose  of  finding  a  place  which  could 
be  utilized  to  provide  the  increased  facili- 
ties which  the  defendant's  needs  required 
that  Abbott  should  have.  It  was  finally  de- 
cided that  the  property  at  Long  Hill,  wtaich 
Hubbell  owned,  could  by  alterations,  addi- 
tions and  repairs,  be  so  utilized,  and  that 
that  course  be  pursued.  Hubbell  was  about 
to  sail  for  BSurope  when  this  decision  was 
reached.  He  thereupon  told  Al)bott  to  go 
ahead  and  make  certain  improvements  upon 
the  property,  for  which  he  agreed  to  pay, 
and  a  day  or  two  later,  early  In  July,  sailed. 
Abbott  went  ahead,  employed  Moon,  whom 
Hubbell  had  suggested  as  foreman  of  con- 
struction, and  proceeded  to  direct  much  more 
extensive  alterations  and  additions  than  he 
and  Hubbell  had  talked  of.  These  had  pro- 
gressed so  far  that  bills  therefor  had  been 
incurred  when,  in  the  latter  part  of  August 
Hubbell  returned.  At  this  time  the  oven 
was  in  progress,  but  had  not  reached  the 
point  at  which  its  collapse  occurred.  Im- 
mediately upon  Hubbell's  return  he  visited 
the  property,  and  there  met  Abbott  He  saw 
what  had  been  done  and  was  in  progress  un- 
der Abbott's  directions,  and  became  aware 
of  its  character  and  extrait  He  thereupon 
bcquiesced  in  what  Abbott  had  done  and  pro- 
jected, concurred  in  the  continuance  of  tbe 
work,  and  O.  K.'d  bills  for  that  which  had 
been  d<»ie  In  his  absence.   These  bills  he  found 
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on  file  In  the  office  of  the  defendant  await- 
ing his  return  and  approval,  and  payment 
of  them  was  made  by  the  defendant  out  of 
its  own  funds  immediately  upon  his  approv- 
al of  them.  All  this  was  done  prior  to  the 
collapse  of  the  oven,  which  occurred  about  a 
week  later.  The  worit  upon  the  alterations 
and  improvements,  with  Hnbbell's  authori- 
sation, oontlnned  without  interruptions  or 
change,  and  under  Abbott's  direction,  until 
September  21st  when  the  defendant  took  a 
lease  of  the  property  from  Hubbell  and  as- 
sumed the  management  and  operation  of  the 
plant,  with  Abbott  as  its  operating  manager, 
receiving  a  stated  salary.  During  this  peri- 
od i>ayment8  were  made  by  the  defendant 
upon  the  O.  K.  of  Hubbell  on  account  of  the 
work  which  had  been  done.  The  projected 
Improvements  were  not  finished  on  Septem- 
ber 2l8t,  and  were  continued  for  a  considera- 
ble time  thereafter,  and  the  bills  therefor  to 
a  considerable  amount  were  paid  by  the  de- 
fendant. During  the  summer,  and  prior  to 
Hubbell's  return  from  Europe,  a  telephone 
In  the  defendant's  name  wa&  placed  on  the 
property. 

From  this  outline  of  the  outstanding  gen- 
eral features  of  the  situation  as  testified  to 
by  the  chief  participants  in  the  transactions 
Involved,  especially  when  the  light  is  thrown 
upon  them  which  is  supplied  by  sundry  de- 
tail features  of  the  evidence  and  such  sig- 
nificant admissions,  for  instance,  as  those 
of  Hubbell  that  before  the  decision  to  utilize 
the  Long  Hill  property  was  reached  he  had 
determined,  on  account  of  the  defendant's 
necessities,  to  furnish  Abbott  the  facilities 
required  to  enable  him  to  supply  its  require- 
ments, that  upon  his  return  he  assumed  the 
Investment  which  was  being  made  in  the  de- 
velopment of  the  property,  and  that  short- 
ly following  the  accident  his  company  took 
up  the  matter  of  accident  insurance  for  It 
covering  the  operation  at  Long  Hill,  it  is 
easy  to  see  that  a  substantial  basis  was  fur- 
nished by  the  testimony  for  each  of  the 
court's  first  three  conclusions  of  fact  above 
stated.  The  fourth  is  amply  supported  by 
the  testimony  of  both  Abbott  and  Moon. 
Their  evidence  is  clear  and  uncontradicted 
that  Moon's  employment  was  one  calling  in 
part  for  his  personal  participation  In  the 
work  and  for  his  oversight,  as  foreman,  of 
what  Abbott  should  require  to  be  done,  and 
that  Abbott  retained  and  exercised  the  right 
to  direct  what  that  should  be  and  how  it 
should  be  done,  and  the  oversight,  direction, 
and  control  of  the  work  and  of  those  who 
should  be  engaged  in  the  execution  of  it. 

The  court  was  also  fully  warranted  In 
finding  that  the  responslbilifjr  for  the  faulty 
design,  which  was  the  cause  of  the  accident, 
was  Abbott's.  That  conclusion  follows  natu- 
rally and  inevitably  from  the  finding  as  to 
the  relation  he  held  to  the  work  as  the  rep- 
resentative of  the  defendant  and  the  person 
In  Immediate  authority  and  control  of  the 


work.  It  Is  quite  immaterial,  as  regards  this 
matter  of  responsibility,  whether  Abbott  or 
Moon  personally,  or  both  In  consultation,  de- 
termined upon  the  design  of  the  structure 
which  fell  or  the  Insufficient  specifications 
for  its  construction.  The  ultimate  responsi- 
bility would  In  either  case  be  upon  Abbott 
as  the  man  In  superior  authority. 

[2]  Were  it  so,  however,  that  Moon  was  in 
the  first  instance  at  fault  in  causing  the 
structure  to  be  built  in  conformity  with  a 
defective  design  and  spedflcations,  that  fact 
would  not  help  the  defendant  The  selection 
of  design  and  provision  of  construction  spec- 
ifications were  matters  which  lay  within  the 
field  of  the  master's  duty.  In  bo  far  as  the 
factor  of  provision  of  a  reasonable  place  -in 
which  employes  might  work  was  involved 
In  them,  they  were  especially  so.  Whoever, 
whether  Abbott  or  Moon,  was  the  man  whose 
negligence  was  the  immediate  cause  of  the 
setting  of  the  trap  in  which  the  plaintiff  was 
caught,  the  responsibility  goes  back  to  the 
master.  The  negligent  person,  agent  though 
he  was,  was  engaged  in  an  attempt  to  per- 
form the  master's  duty  and  for  nonperform- 
ance of  it  the  master  is  liable.  McEUigott 
V.  Randplph,  61  Conn.  157,  162,  22  Atl.  1094, 
29  Am.  St.  Rep.  ISl;  Rlnclcottl  v.  O'Brien 
Contracting  Co.,  77  Conn.  617,  621,"  60  Atl. 
U5,  69  L.  R.  A.  115. 

[3]  Neither  would  the  defendant,  could  it 
succeed  in  establishing  that  the  immediate 
act  of  negligence  in  the  matter  of  design  and 
construction  specifications  was  Moon's,  re- 
lieve itself  from  liability,  through  a  conver- 
sion of  the  negligence  into  that  of  a  fellow 
servant.  Moon,  in  respect  to  these  matters, 
whatsoever  position  he  may  have  occupied 
as  regards  others,  was  not  a  fellow  servant 
of  the  plaintiff.  He  was  the  master's  agent 
and  representative,  attempting  to  perform 
the  master's  duty.  McEUigott  v.  Randolph, 
61  Conn.  157,  164,  22  Atl.  1094,  29  Am.  St. 
Rep.  181;  Gllmore  v.  American  Tube  & 
Stamping  Co.,  79  Conn.  498,  502,  66  Atl.  4. 

[4]  Upon  the  facts  found,  and,  as  we  have 
seen,  must  stand,  the  court's  ruling  that 
Moon  wasi  not  an  Independent  contractor  was 
correct  "An  Independent  contractor  Is  one 
who,  exercising  an  independent  employment, 
contracts  to  do  a  piece  of  work  according  to 
his  own  methods,  and  without  being  subject 
to  the  control  of  bis  employer,  except  as  to 
the  result  of  his  work."  .  Alexander  v.  Sher- 
man's Sons  Co.,  86  Conn.  294,  297,  85  Atl. 
514,  615.  These  conditions  were  not  satis- 
fied in  the  case  of  Moon's  employment.  Up- 
on the  subject  of  the  contractee's  liability, 
see,  also,  Douglass  v.  Peck  &  Lines  Co.,  89 
Conn.  623,  629,  95  Atl.  22. 

[S]  The  three  remaining  rulings  hereinbe- 
fore enumerated  have  already  had  such  in- 
cidental consideration  In  our  discussion  ot 
the  findings  of  fact  that  further  consider- 
ation of  them  is  rendered  unnecessary..  As 
the  facts  have  been  found  and  must  remiln, 
the  court's  ultimate  conclusion  that  the  de- 
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fendant,  as  tbe  platntifTg  master,  is  legally 
responsible  to  Ijim  for  its  failure  to  perform, 
either  by  itself  or  through  its  agents,  its 
duty  owed  to  him  as  its  servant  to  use  rea- 
sonable care  to  provide  him  a  reasonably 
safe  place  in  which  to  work,  and  therefore 
liable  to  him  for  the  consequences  of  the 
negligent  conduct  of  its  agent  or  agents 
shown  in  this  case,  was  the  correct  one. 

The  defendant's  final  claim  that  the  court 
erred  In  not  finding  that  the  plaintiff  was 
guilty  of  contributory  negligence  is  without 
foundation  in  the  evidence.  We  are  unable 
to  find  any  whiqh  tends  to  show  that  he 
knew,  or  ought  to  have  known,  that  the 
work  in  which  be  was  engaged  pursuant  to 
'the  orders  of  bis  foreman  was  in  any  re- 
spects dangerous,  either  inher^itly  or  as  the 
result  of  the  inadequacy  of  the  design  of 
the  oven  or  of  its  structural  details. 

There  is  no  error.  The  other  Judges  con- 
curred. 


HAMFOBD  et  ftl.  v.  CONNBCTIODT  FAIB 
ASS'N,  Inc. 

(Supreme  Court  of  Errors  of  Connecticut.    May 
28,  1918.) 

1.  Pleading  ^=3214(5)— Admissions  by  De- 
ifUBBEH— Conclusions  of  Law. 

In  action  for  breach  of  contract  concerning 
holding  baby  show,  where  answer  alleged  that  it 
was  not  held  because  of  epidemic  of  infantile 
paralysis  which  was  dangerous  to  health  and 
the  contract  was  contrary  to  public  policy,  the 
question  whether  on  tbe  undisputed  facts  the 
contract  was  against  public  policy  was  one  of 
law,  and  the  allegation  was  a  conclusion  of  law 
not  admitted  by  demurrer  to  the  answer. 

2.  Flkadino  ®=al65 — Necessitt  ov  Reply. 

Where  plaintiff  sued  for  breach  of  contract 
to  hold  bahy  show,  defendant's  answer  that 
epidemic  of  mfantile  paralysis  rendered  exhibit 
highly  dangerous  to  public  health  was  sufficient 
to  require  a  reply,  since  if  the  exhibition  were 
so  dangerous  to  public  health  holding  it  was 
contrary  to  public  policy. 
8.  Contracts  «=>138(1)— Bbeach— Illkoai.- 
ITY  or  Object— Public  Policy. 

The  court  will  not  require  performance  nor 
award  damages  for  breach  of  a  contract  to  hold 
a  baby  show,  where  epidemic  of  infantile  paral- 
ysis renders  the  show  higlUy  dangerous  to  public 
health  and  therefor  contrary  to  pubiic  pohcy. 
4.  Contracts  €=»168— Implied  Terms. 

Though  contract  to  hold  baby  show  was  ab- 
solute and  unqualified,  it  would  be  presumed  to 
contain  qualification  that  if  tbe  show  were  high- 
ly dangerous  to  public  health  the  contract  might 
be  treated  as  of  no  effect. 
Prentice,  C.  J.,  and  Beach,  J.,  dissenting. 

Appeal  from  Court  of  Common  Pleas,  Fair- 
field County;  John  R.  Booth,  Judge. 

Action  by  Walter  J.  Hanford  and  others 
(Babyland  Amusement  Company)  against 
the  Ocmnecticut  Fair  Association,  Incorpo- 
rated. From  an  order  overruling  demurrer 
to  the  answer,  plaintiffs  appeaL    No  error. 

William  W.  Bent,  of  Bridgeport,  for 
appellants.  Warren  B.  Johnson  and  Harry 
W.  Reynolds,  both  of  Hartford,  for  appellee. 


SHUMIWAY,  J.  TUs  is  a  dvil  action 
wherein  the  plaintiffs  count  upon  a  written 
contract  and  claim  damages  for  its  breach. 
The  co>mplaint  alleges  that  tbe  plaintiits 
agreed  to  promote  and  manage  a  baby  show 
at  Cliarter  Oak  Park,  in  EUirtford,  on  Sep- 
tember 6v  7,  and  8, 1916.  TbB  ocHitract  annex- 
ed to  the  complaint  discloses  that  the  plain- 
tiffs agreed  to  supply  120  prizes,  certain  print- 
ed matter  for  advertising  the  show,  and  to  do 
certain  other  things  not  material  to  the 
present  Inquiry.  -  The  defendant  agreed  to 
furnish  a  room  in  which  to  hold  the  show 
and  pay  the  plaintiffs  $600.  The  defendant 
in  its  answer  alleged  tliat  during  the  middle 
and  latter  part  of  August  and  early  In  Sep- 
tember, 1916k  a  disease  popularly  Itnown  as 
infantile  iMiralysis  was  epidemic  In  tbe  dt; 
of  Hartford,  and  throughout  tbe  state  of 
Connecticut,  whidi  disease  attacked  chil- 
dren, and  particularly  babies  and  young 
children,  in  large  numbers.  Said  disease 
proved  fatal  in  a  large  proportion  of  tbe 
cases  and  permanently  crippled  many  of 
those  afBicted  with  it  and  for  some  time 
prior  to,  and  at  the  time  of,  the  proposed  beby 
show  referred  to  in  said  alleged  contract 
was  so  widespread  and  so  serious  as  to  make 
assemblies  of  children,  and  especially  yo\uig 
children,  highly  dangerous  to  the  health  of 
the  cmidren  of  the  community,  and  by  reason 
of  said  facts  it  was  contrary  to  public  policy 
to  hold  a  baby  show  of  the  nature  and  at  tbe 
time  provided  for  in  said  alleged  contract; 
that  the  defoidant  notified  the  plaintiffs 
about  the  middle  of  August  that  it  wished 
to  cancel  the  contract  for  the  reason  above 
set  forth,  and  thereafter  the  contract  was 
definitely  and  finally  canceled  for  the  rea- 
son named.  To  this  answer  the  plaintiff 
demurred.  The  court  overruled  tbe  demur- 
rer, and  the  only  reason  of  appeal  is  tliat  the 
court  erred  In  overruling  it 

[1]  It  appears  that  the  contract  was  a 
Joint  undertaking  by  the  plaintiffs  and  de- 
fendant Each  of  them  was  to  furnish  and 
do  such  things  as  were  deemed  essential  to 
attract  a  number  of  babies  to  the  grounds 
and  buildings  controlled  by  the  Fair  Asso- 
ciation. Presumably  the  l>abies  were  in  some 
manner  to  be  exhibited,  and  it  was  expected 
that  at  least  120  prizes  would  be  awarded 
for  such  excellent  and  desirable  traits  as  the 
babies  might  be  adjudged  to  possess  upon 
an  inspection  and  comparison.  Sudi  an 
assembly  of  children  it  is  alleged  would  be 
"highly  dangerous"  to  the  health  of  the  com- 
munity and  against  public  policy.  For  the 
present  purpose  it  must  tie  assumed  that  it 
would  be  dangerous  to  the  public  health. 
However,  it  seems  that  whenever  all  the 
facts  bearing  upon  tbe  question  of  public 
policy  in  any  given  case  are  undisputed, 
whether  or  not  the  acts  or  contracts  are  con- 
trary to  gpfubllc  policy,  is  a  question  of  law. 
Connors  v.  Connolly,  86  Conn.  641,  86  Aa 


^EsFor  other  cases  see  same  topic  and  KEST-NUMBBR  in  all  Key-Numbered  Dlceita  and  Indexes 
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eOO,  45  li.  R.  A.  (N.  8.)  664.  Then  the  alle- 
gation in  the  answer  that  the  performance 
of  this  contract  was  contrary  to  public  policy 
must  be  treated  as  a  statement  of  a  legal 
conclusion,  and  not  a  fact  which  is  admitted 
by  the  demurrer.  In  the  case  of  CJonnors 
T.  Connolly,  supra,  the  court  quotes  with 
approval  this  passage  from  Greenwood  on 
PuUUc  PoUcy,  p.  6: 

"The  question  of  the  validity  of  the  contract 
does  not  depend  upon  the  circumstances  wheth- 
er it  can  be  shown  that  the  public  has,  in  fact, 
suffered  any  detriment,  but  whether  the  con- 
tract iSj  in  its  nature,  such  as  rnigHF  have 
been  injurious  to  the  public.  •  •  •  The 
law  looks  to  the  general  tendency  of  such 
contracts." 

[2]  It  Is  conceded  that  if  a  contract  is  con- 
trary to  public  policy  It  is  void.  As  it  Is  ad- 
mitted that  the  holding  of  a  baby  show  un- 
der the  circumstances  narrated  would  be 
highly  dangerous  to  the  health  of  the  com- 
munity. It  must  follow  that  such  a  show 
would  be  contrary  to  public  policy.  This 
court  is  now  considering  the  sufficiency  of 
an  allegation,  not  how  that  allegation  can 
be  proved.  The  allegation  that  the  baby 
show  would  be  dangerous  to  public  health 
might  be  avoided  by  the  plaintiff  by  alleg- 
ing. If  such  Is  the  fact,  that  eftectual  pre- 
cautions bad  been  taken  to  prevent  the  com- 
munication of  the  disease  from  one  child  to 
another,  or  by  setting  up  any  other  fact  mak- 
ing It  dear  that  no  harm  could  result  to  the 
public  from  the  show.  But  the  court  can- 
not regard  the  averment  that  the  assemblage 
of  a  number  of  children  as  proposed  would 
be  "highly"  dangerous  to  the  public  health 
other  than  as  a  fact  which  the  plaintlft  must 
answer,  either  by  denial  or  matter  in  avoid- 
ance. 

[3]  The  court  will  not  require  the  perform- 
ance or  award  damages  for  a  breach  of  a 
contract  in  which  the  public  have  so  great 
an  interest  as  the  preservation  of  health,  If 
the  health  Is  In  fact  endangered,  no  more 
than  It  would  require  one  to  be  performed 
the  tendency  of  which  was  immoral,  or 
which  interfered  with  the  right  of  every  one 
to  earn  a  livelihood  by  a  lawful  occupation. 
Connors  v.  Connolly,  supra.  The  plaintUts 
in  their  brief  rely  upon  these  cases.  Libby 
V.  Inhabitants  of  Douglas,  175  Mass.  128,  55 
AtL  808;  Dewey  v.  Alpena  School  Dist.,  43 
Mich.  480,  5  N.  W.  646,  38  Am.  St  Rep.  206 ; 
and  Gear  et  aL,  Trustees,  v.  Gray  (Ind.  App.) 
37  N.  E.  1059.  These  appear  to  be  actions 
brought  by  school-teachers  to  recover  salary 
when  the  schools  had  been  closed  by  reason 
of  the  prevalence  of  some  contagious  or  1q- 
fectlous  disease  In  the  community.  There 
is  a  difference  between  a  contract  to  teach 
school  and  one  to  promote  and  manage  a 


baby  show.  Teaching  proper  subjects  can 
never  be  unlawful  or  contrary  to  public  pol- 
icy, though  the  assemblage  of  a  number  of 
children  in  one  room  might  become  very 
harmfuL  The  teacher  has  usually  no  con- 
trol over  the  attendance  in  his  school.  The 
baby  show,  however,  would  be  highly  dan- 
gerous to  health,  and  this  is  just  what  the 
parties  have  agreed  to  promote  and  carry 
out  for  their  mutual  profit. 

[4]  The  plaintiffs  contend  that  the  defend- 
ant's undertaking  was  absolute  and  unquali- 
fied, and  they  cite  in  their  brief  the  case  of 
School  District  V.  Dauchy,  25  Conn.  535,  68 
Am.  Dec  371.  The  trial  court  appears  to 
have  had  this  case  in  mind  in  overruling  the 
demurrer,  and  applied  the  principle  there 
enunciated.  Even  though  in  this  case  the 
promise  was  absolute  and  unqualified,  yet 
neither  party  contemplated  that  the  show 
would  be  held  if  the  public  health  would  be 
endangered  thereby,  and  therefore  the  con- 
tract impliedly  contains  a  provision  to  that 
effect,  the  trial  court  so  held. 

There  Is  no  error. 

RORABACK  and  WHEELER,  JJ.,  concur. 

BEACH,  3.  (dissenting).  I  dissent  from 
the  broad  proposition  that  whenever  an  oth- 
erwise lawful  act  becomes  dangerous  to  the 
public  health  It  automatically  becomes  con- 
trary to  public  policy  and  therefore  unlaw- 
!ful,  without  any  statute  or  order  Intervening 
to  make  it  so. 

Confining  the  statement  to  things  which 
are  Inherently  lawful,  such  as  a  baby  show, 
but  which  may  become  dangerous  to  public 
health  because  of  an  external  temporary  con- 
dition, the  public  policy  of  Connecticut  as 
regards  the  taking  of  prophylactic  measures, 
appears  to  me  to  be  manifested  by  the  es- 
tablishment of  a  complete  system  of  state, 
county,  and  municipal  health  officers  armed 
with  all  necessary  powers.  It  Is  our  public 
policy,  I  think,  that  a  determination  of  the 
preliminary  question  whether  the  public 
health  is  endangered  should  be  left  to  the  re- 
sponsible medical  experts  appointed  for  that 
puppose,  and  not  to  the  Judicium  rusticum 
of  a  Jury;  also  that  these  official  experts 
should  determine  in  advance  what,  if  any, 
preventive  measures  ought  to  be  taken,  in- 
stead of  leaving  that  question  to  be  deter- 
mined after  the  event,  by  a  Jury. 

For  these  reasons  I  think  the  demurrer  to 
the  answer  ought  to  have  been  sustained  on 
the  ground  that  it  did  not  appear  that  the 
holding  of  this  baby  show  had  been  prohib- 
ited by  an  order  of  the  county  or  state 
health  officials. 

PRENTICE,  0.  J.,  concurs. 
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FUNT  T.  CONNECTICUT  HASSAM  PAV- 
ING CO. 
(Supreme  Court  of  Errors  of  Connecticut. 
May  28,  1918.) 

1.  Dauaoes  «=»e2(2)  —  Pebsonai,  Injury  — 
Medicai,  Tkkatment. 

It  is  ordinary  care,  and  sot  mere  good  faith 
in  selectinK  a  physician  and  the  treatment  to 
be  followed,  that  will  prevent  diminution  of 
recovery  for  injury,  though  other  treatment 
might  have  effected  an  earlier  cure. 

2.  Appeal  and  Ebbor  «=>1066  —  Habuless 
Eebor— Inbtbuctions. 

The  evidence  being  that  the  injured  person 
did  all  that  careful  and  prudent  conduct  re- 
quired in  consulting  a  physician  of  good  stand- 
ing and  following  his  advice,  instruction  to  the 
effect  that  it  was  enough  that  she  acted  in  good 
faith  was  harmless. 

S.  MnNictPAx    Cobfobations    <3=5818(3)    — 
Street  Accident— Proper  Lioiitino— Evi- 
dence. 
On  the  issue  whether  the  street  was  prop- 
erly  lighted    when    plaintiff   was   injured,    evi- 
dence as  to  its  being  lighted  on  other  nights,  not 
appearing   to   be    material,    was   properly   ex- 
cluded. 

4.  MuNiciPAX    Cobfobations    «=»818(7)    — 
Street  Accidbni>— Pbofeb  Liohtinq— Evi- 
dence. 
Condition  of  the  ll^bt  between  the  time  of 
the  accident  and  the  trial  is  immaterial,  on  the 
issue    of    the    street    being    properly    lighted 
when  plaintiff  was  injured. 

Appeal  from  Superior  Court,  New  Haven 
County;    Joel  H.  Beed,  Judge. 

Action  by  Lydla  C.  FUpt  against  the  Con- 
necticut Hassam  Paving  Company.  EYom  an 
adverse  Judgment,  defoidant  appeals.  Af- 
firmed. 

This  action  was  brought  to  recover  dam- 
ages for  personal  Injuries  received  by  the 
plaintiff  by  reason  of  the'  alleged  negligence 
of  the  defendant  in  falling  to  properly  guard 
the  highway  In  which  it  had  placed  obstruc- 
tions to  travel,  while  performing  work  in 
Improving  and  repairing  the  highway  In  the 
city  of  New  Haven.  It  was  tried  to  the  jury, 
and  from  a  verdict  and  judgment  In  favor  of 
the  plaintiff  the  defendant  has  appealed,  al- 
leging as  error  the  charge  of  the  court  and 
certain  rulings  on  the  admission  of  evidence. 

Seymour  C.  Loomis,  of  New  Haven,  for 
appellant.  Charles  S.  Hamilton,  of.  New 
Haven,  for  appellee. 

SHUMWAY,  J.  [1,2]  The  claimed  error 
of  the  court  In  the  charge  to  the  jury  is  con- 
tained in  the  following  paragraph  taken  from 
the  charge,  where  the  court  was  dealing  with 
the  question  of  damages: 

"In  arriving  at  the  amount  of  your  verdict, 
you  should  make  no  deductions  on  any  theory 
that  she  might  have  been  cured  earlier  by  dif- 
ferent treatment;  for,  if  you  find  that  she  in 
good  faith  employed  such  medical  aid  as  she 
thought  suitable  and  endeavored  to  cure  her- 
self, it  makes  no  difference  whether  she  used 
the  best  methods  in  such  endeavur  to  cure  her- 
self or  not  She  should  not  suffer  anything,  or 
any  loss,  even  if  you  come  to  the  conclusion  , 


that    any    other    kind    of    medical    treatment 
might  have  effected  a  cure." 

The  plaintiff  on  the  trial  had  ofTered  evi- 
dence that  she  had  sustained  Injuries  which 
were  permanent,  that  as  soon  as  possible  aft- 
er the  infliction  of  her  Injury  she  had  pro- 
cured medical  treatment  from  a  jAysldan 
and  surgeon  in  good  standing  and  l<»g  expe- 
rience, and  that  she  had  followed  his  advice 
and  taken  his  treatment.  The  defendant  of- 
fered evidence  that  the  "plaintiff  did  not  act 
with  reasonable  care,  endeavoring  to  cure 
herself  of  her  injuries,  but  that,  had  she  re- 
ceived proper  treatment.  She  would  have  re- 
covered much  sooner."  It  Is  contended  by 
the  defendant  that  the  court  should  have  left 
to  the  Jury  as  a  question  of  fact  whether  the 
plaintiff  had  exercised  ordinary  care  in  her 
efforts  to  effect  a  cure.  It  is  true  that  it  was 
the  duty  of  the  plaintiff  to  use  ordinary  care 
to  cure  and  restore  herself,  and  reckless  or 
negligent  conduct  on  her  part.  If  thereby 
her  Injuries  were  enhanced,  cannot  be  diarg- 
ed  to  the  defendant  The  charge  was  erro- 
neous, but  harmless.  It  does  not  appear  that 
the  defendant  requested  the  court  to  give  the 
Jury  any  instructions  upon  this  question,  nor 
does  it  appear  what  act  of  omission  or  com- 
mission on  the  part  of  the  plaintiff,  by  which 
her  cure  was  retarded,  was  imprudent  or 
negligent;  but,  on  the  contrary,  it  does  ap- 
pear that  she  did  do  all  that  careful  and 
prudent  conduct  required  in  consulting  a  phy- 
sician of  good  standing  and  following  bis  ad- 
vice as  to  treatment.  It  does  seem  that  the 
Jury  could  not  have  been  misled  by  the 
charge,  though  as  an  abstract  proposition 
It  is  the  law  that  It  was  not  a  question  of 
good  faith  on  the  part  of  the  plaintiflf,  but 
one  of  ordinary  care.  But  the  court  correct- 
ly Informed  the  Jury  "that  no  diminution  of 
damages  should  be  made,  if  some  other  kind 
of  medical  treatment  might  have  eflfected 
cure" — that  Is,  always  tipon  the  condition 
that  the  plaintiff  exercised  ordinary  care  In 
selecting  a  physician  and  the  treatment  die 
was  to  follow. 

(3, 41  There  are  in  the  reasons  of  appeal 
five  alleged  errors  of  the  court  In  admitting 
and  excluding  evidence.  It  appears  that  one 
of  the  questions  in  the  case  was  whether  the 
street,  when  the  plaintiff  received  her  inju- 
ries, was  properly  lighted,  and  the  witness 
Rees  was  asked  tf,  on  other  nights  than  the 
one  on  which  the  plaintiff  was  injured,  he 
had  seen  the  street  unlighted.  This  question 
was  properly  excluded,  as  the  condition  of 
the  highway  as  to  lights  on  other  evenings 
was  not  material,  so  far  as  appears  by  the 
record.  The  question  asked  of  the  witness 
Sucher  does  not  appear  to  be  material.  Such- 
er  was  superintendent  of  gas  distribution  in 
New  Haven,  and  he  was  asked: 

"Q.  Whether  or  not  there  has  been  any  per- 
ceptible difference  in  that  light  from  October 
17,  1016,  up  to  the  present  time?" 
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This  question  was  properly  excluded,  as 
the  condition  of  tbe  light  during  the  Interval 
between  the  date  of  tbe  injuries,'  October  17, 

1916,  and  the  time  of  tbe  trial,  NoTember, 

1917,  does  not  appear  to  be  In  any  manner 
material.  The  questions  ruled  on  during  tbe 
cross-examination  of  the  witnesses  Harriet 
M.  Bradley,  Nicholas  Patlano,  and  Frederick 
F.  Budd  were  questions  tbe  admission  of 
wbicb  was  In  the  discretion  of  the  court  Tbe 
ruling,  however,  does  not  appear  to  be  erro- 
neous, but.  If  erroneous,  cannot  be  made  the 
ground  for  a  new  trial. 

There  Is  no  error.  Tbe  other  Judges  c<hi- 
curred.  ==« 

MILANESEO  v.  CAIiVANESE. 

(Supreme  Court  of  Errors  of  Connecticut.    May 

28,  1918.) 

1.  Contracts    <8=»116(1)    —    Restraint    of 

Trade— Validity. 
Agreement  restraining  party  from  engaging 
in  business  is  valid,  if  restraint  is  only  partial, 
reasonable,  and  on  good  consideration. 

2.  CONTBACTS      ®=>116(1)      —      EKSTBAINI      OT 

Trade— Reasonableness. 
What  is  a  reasonable  restraint  of  promisor 
from  engaging  in  business  depends  on  tbe  cir- 
cumstances of  each  case. 
8.  Contracts    <8=>116(2)    —    Rkstbaint    ot 

Trade— Vali  dit  y. 
If,  on  an  inspection  of  the  contract  put- 
ting restriction  on  a  party's  engaging  in  busi- 
ness, the  restriction  does  not  go  beyond  what  is 
necessary  for  the  other's  protection,  the  con- 
tract'on  its  face  is  valid. 
4.  Contracts    ®=>117(5)    —    Rbstbaint    or 

Trade— Validity. 
Restraint  by  contract  on  party  engaging  in 
certain  line  of  business  in  a  certain  town,  for 
three  years,  except  in  the  other  party's  employ, 
is  valid  on  its  face,  requiring  the  party  sued 
thereon  to  plead  facts  or  circumstances  making 
the  contract  unlawful. 
6.  Plbadino  <8=»8(4)  — Conclusion  —  Gross- 

i,t  ilfadkqtjatb  cohsidkratior. 
Pleading  that  the  consideration  of  a  con- 
tract is   "grossly  inadequate,"  without   allega- 
tion   of   fact   or   circumstances   justifying   the 
conclusion,  is  insufficient. 

Appeal  from  Court  of  Common  Pleas,  Hart- 
ford County ;    Edward  L.  Smith,  Judge. 

Action  by  E.  Mllaneseo  against  John  Cal- 
vanese.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

George  W.  Crawford,  of  New  Haven,  for 
appellant  Noble  B.  Pierce,  of  Hartford,  for 
appellee. 

SHUMWAY,  J.  The  only  error  assigned 
<m  the  appeal  Is  the  action  of  the  court  in 
sustaining  the  demurrer  to  the  defendant's 
answer. 

[1-4]  Tbe  plaintiff's  cause  of  action  is 
founded  upon  a  contract  commonly  called  an 
agreement  In  restraint  of  trade,  and  It  appears 
that  the  defendant  agreed  that  he  "will  not 
engage  directly  or  Indirectly  In  the  fruit  ice 
cream,  confectionery,  and  vegetable  business, 
In  the  town  ot  Southlngton,  except  in  the  em- 


ploy of  the  plaintur,  for  a  period  of  three 
years  from  the  date."  Agreements  of  this 
diaracter  are  not  nnlavrful,  but,  on  the  con- 
trary, such  an  agreement  If  the  restraint 
Imposed  upon  the  promisor  is  only  partial, 
Is  reasonable,  and  founded  upon  good  con- 
sideration, Is  valid  In  law,  and  what  Is  a 
reasonable  restraint  must  depend  upon  the 
circumstances  of  each  case.  If  upon  an  In- 
spection of  the  contract  it  appears  that  the 
restriction  does  not  go  beyond  what  Is  neces- 
sary for  the  protection  of  the  other  party  to 
the  contract  the  contract  upon  its  face  is 
valid.  In  this  case  the  burden  was  upon  the 
defendant,  in  order  to  avoid  the  obligations 
of  tbe  contract  to  set  up  in  his  answer  some 
facts  or  circumstances  whereby  the  con- 
tract became  unlawful.  The  answer  falls  to 
allege  any  such  facts.  It  appears  by  the  an- 
swer that  at  the  time  the  contract  was  made 
the  plaintiff  and  defendant  were  engaged  In 
conducting  a  business  in  Southlngton,  if  not 
In  company,  under  some  arrangement  by 
which  it  was  expected  that  articles  forming 
a  legal  partnership  would  be  signed  by  tbem. 
But  such  divisions  and  controversies  had 
arisen  that  it  became  Inexpedient  to  contlme 
the  business  in  company  and  made  a  separa- 
tion desirable  for  both  parties.  Under  those 
circumstances  tbe  defendant  sold  out  to  the 
plaintiff  and  made  tbe  agreement  which  Is 
tbe  subject  of  this  action.  So  far  the  answer 
discloses  nothing  in  the  drcurastances  sur- 
rounding the  contract  which  renders  the  re- 
straint upon  the  defendant  to  which  he  has 
agreed  unfair  or  unreasonable.  Tbe  town  of 
Southlngton  is  a  territorial  division  of  the 
state,  limited  In  area,  and  a  limitation  by 
the  defendant  of  his  right  to  engage  In  the 
business  described  In  this  town  does  not  ap- 
pear to  be  unreasonable,'  or  more  than  is  nec- 
essary for  the  plaintiff's  protection. 

[5]  However,  in  the  twelfth  paragraph 
of  tbe  answer  the  defendant  has  alleged  tha^, 
in  view  of  tbe  value  of  the  labor  and  efforts 
of  tbe  defendant  In  the  business,  the  consid- 
eration for  his  agreement  was  "grossly  In- 
adequate." If  the  consideration  was  "gross- 
ly inadequate,"  the  defendant  Is  enUtied  to 
be  relieved  from  his  obligation.  Tbe  ade- 
quacy of  the  consideration  for  a  promise  la 
a  conclusion  of  the  law  as  tsmdi  as  the  de- 
termination of  the  question  of  whether  the 
consideration  Is  good  or  valuable.  The  mere 
allegation  of  inadequacy  of  consideration, 
without  alleging  any  fact  or  circumstances 
justifying  the  conclusion,  is  certainly  Insuffi- 
cient It  appears  by  the  contract  that  the 
plaintiff  paid  the  defendant  $1,000.  There  Is 
nothing  in  tbe  answer  to  Indicate  that  the 
sum  named  was  not  all  the  stock  in  trade 
was  worth,  and  something  more,  to  pay  the 
defendant  for  agreeing  not  to  go  into  the 
same  business  In  Southlngton.     In  view  of 
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these  conclusions  it  is  unnecessaiy  to  consid- 
er the  defendant's  counterclaim. 

There  Is  no  error.    The  otiier  Judges  con- 
curred. 


S.  J.  CX)RDNBR  CO.  t.  MANEVETZ. 

(Supreme  Court  of  Errors  of  Connecticut. 

May  28,  1918.) 

1.  FKAuns,  Statttte  of  «=>2e(7)  —  Obigijiai. 
TJndebtakinos— Pkomise  to  Pat  fob  Goons 
Used  bt  Another. 

Where  an  officer  of  a  corporation  told  a 
dealer  orally  to  furnish  gasoline  and  oils  to 
the  trucks  of  the  corporation  and  charge  it  to 
him  and  he  would  pay  it,  and  credit  was  given 
him  personally,  he  was  liable,  although  sale 
slips  and  bills  were  made  out  in  the  name  of 
the  corporation. 

2.  Fbatjds,  Statute  of  ®s>161— Firdiros -or 
Fact— Sdfficienct. 

Although  a  court  did  not  in  direct  terms 
find  as  a  fact  that  credit  was  given  solely  to 
defendant,  who  ordered  goods  for  the  use  of 
another,  its  conclusion  that  the  defendant's 
promise  to  pay  was  an  original  undertaking  will 
be  sustained,  where  no  other  rational  conclu- 
sion is  possible  from  the  facts  found. 

Appeal  from  Court  of  Common  Pleas,  New 
Eav«n  County;   Earnest  C.  Simpson,  Judge. 

Action  by  the  S.  J.  Cordner  Company 
against  Oscar  Manevetz.  Jud^nicnt  for  plain- 
tiff, and  defendant  appeals.    No  error. 

The  substituted  complaint  contains  two 
counts.  This  action  was  tried  to  the  court, 
and  the  following  facts  appear  in  the  record: 
The  plaintiff  is  a  partnership  with  their 
principal  place  of  business  in  Sttringfleld, 
Mass.,  with  a  branch  in  New  Haven,  where 
gasoline  motor  oils  and  kindred  articles  were 
kept  for  sale.  The  goods  were  sold  for  cash 
and  on  credit.  The  wife  of  one  of  the  part- 
ners was  in  charge  of  the  New  Haven  station. 
The  defendant  was  president  and  treasurer  of 
a  corporation  in  New  Haven  called  the  New 
Haven  Trucking  Company.  This  company 
was  formed  in  1&16,  and  acquired  and  car- 
ried on  the  business  before  conducted  by  a 
partnership  called  Jacques  ft  Co.  About  July 
21,  1916,  the  defendant  went  to  the  plain- 
tiff's station  In  New  Haven,  and  Informed 
the  person  In  charge  of  tire  business  that  he 
had  taken  over  the  business  of  Jacques  & 
Go.,  and  that  thereafter  the  business  would 
be  conducted  under  tlie  name  of  the  New 
Havien  Trucking  Company,  which  had  been 
Incorporated,  and  at  the  same  time  requested 
the  manager  of  the  plaintiff's  station  to  let 
the  drivers  of  the  trucking  company  have 
what  oil  and  gas  they  called  for  and  charge 
the  same  to  him,  and  he  would  pay  for  it 
The  manager  of  the  New  Haven  station  de- 
livered to  the  drivers  of  the  trucking  com- 
pany the  gas  and  oil  as  they  called  for  it,  and 
made  out  sale  slips  in  the  name  of  the  truck- 
ing company.  These  slips  were  sent  to 
Springfield  and  from  there  bills  were  sent  to 
the  New  Haven  Trucking  Company  in  New 
Haven.  About  August  1st  the  defendant  paid 
a  bill  rendered  Id!  the  name  of  the  trucking 


company.  The  bill  was  paid  by  diedt  of  the 
trucking  company,  and  was  signed  by  the 
defendant  as  president,  and  included  in  the 
bill  w«re  items  for  gas  and  oil  delivered  to 
Jacques  &  Co.  In  October,  1916,  the  trucking 
company  went  out  of  business,  and  the  de- 
fendant took  the  property  and  carried  on  the 
business  in  Ids  own  name.  He  continued  to 
buy  gas  and  oil  of  the  plaintiff,  and  it  was 
charged  to  him.  The  bill  for  materials  after 
the  defendant  took  ov«r  the  business  is  the 
cause  of  action  In  the  second  count  in  the 
complaint  The  defendant  admitted  this  bill 
to  be  properly  charged  to  him. 

William  J.  McKenna,  of  New  Haven,  for 
appellant.  Robert  J.  Woodruff  and  Claude  B. 
Maxfleld,  both  of  New  Haven,  for  appellee. 

SHUMWAT,  X  (after  stating  the  facts  as 
above).  Of  the  several  reasons  of  appeal,  the 
third  contains  substantially  all  the  alleged 
errors  of  the  trial  court  This  is  "whether  or 
not  the  oral  promise  of  an  executive  officer 
of  a  corporation  to  pay  for  goods  sold  to  and 
upon  the  credit  of  said  corporation  and 
charged  and  billed  to  said  corporation  binds 
such  an  officer  individually." 

[1,2]  This  reason  of  appeal,  if  it  correctly 
stated  the  ruling  of  the  trial  court,  shows 
that  the  action  of  court  was  erroneous.  The 
record  does  not  sustain  the  assertion  that 
the  court  so  ruled.  It  does  not  appear  in  the 
record  that  the  goods  were  sold  "upon  the 
credit  of  the  corporation,"  the  New  Haven 
Trucking  Company,  though  the  goods  were 
charged  to  that  company,  and  they  were  re- 
ceived and  used  by  the  company  for  Its  benefit 
These  facts  are  indeed  evidence  more  or  less 
convincing  according  to  circumstances  tend- 
ing to  prove  that  the  original  credit  was  giren 
to  the  trucking  company,  bat  not  conclusive 

The  promise  required  by  the  statute  of 
frauds  to  be  in  writing  is  a  promise  to  answer 
for  the  debt  of  another,  not  the  promisor's 
own  debt  Hie  only  question  in  the  case  is, 
Was  this  the  defendant's  own  debt  which  it 
Is  admitted  he  agreed  to  pay,  or  was  it  In  a 
legal  sense  the  trucking  company's  debt?  To 
whom  was  the  credit  originally  given?  This 
is  always  a  question  of  fact  Cases  may  be 
found  where  it  has  been  hdd  that  the  evi- 
dence does  not  Justify  the  conclusion  of  the 
trier  upon  this  question,  but  none  that  hold 
that  it  is  a  question  of  law.  The  finding  In 
this  case  does  not  state  In  direct  terms  that 
the  court  finds  as  a  fact  that  the  original  cred- 
it ■was  given  by  the  plaintiff  to  the  defendant, 
but  states  that  the  court  reached  this  con- 
clusion: 

"That  the  promise  of  the  defendant  to  pa.^ 
for  the  gas  and  oU  was  an  original  andertakisg. 
and  not  an  undertaking  to  answer  for  the  debt 
of  another." 

Whether  this  conclusion  be  regarded  ts 
Intended  by  the  court  to  be  one  of  fact  or  of 
law  is  of  no  Importance  in  this  case,  because 
the  facts  detailed  in  the  finding  Justify  the 
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conclusion  as  a  fact  that  the  credit  was  given 
to  the  defendant,  and  no  other  rational  con- 
elusion  is  possible. 

The  case  lioomls  et  al.  t.  Smith,  17  Conn. 
115,  sustains  this  conclusion. 

There  is  no  error.  Hie  other  Judges  con- 
curred. 


TROWBRIDGE  v.  JEFFERSON  AUTO  CO. 

(Supreme  Court  of  Errors  of  Connecticut. 

May  28,  1918.) 

1.  CONTBAOTS    <S=>236,    253  — ABBOGATION    OB 

MoniFiCATioN— Consent. 
A  Talid   contract   cannot  be  abrogated  or 
modified  unless  both  parties  assent. 

2.  CONTBACTS      iS=>313(2)— Bbeaoh— Rejfusal 
TO  Pebfobm  Unless  Modified. 

Where  a  party  to  a  contract,  when  the  other 
is  not  in  default,  manifests  in  unequivocal  lan- 
guage his  intention  not  to  perform  the  contract 
unless  it  is  modified,  be  thereby  breaches  the 
contract  and  becomes  liable  tberefor. 

3.  Exchange  or  Pbopebtt  <s=»11— Tbndeb  or 
Pathent— Bbeach  of  Contbact  bt  Seixeb. 

Where  plaintiff  traded  his  old  automobile 
at  a  fixed  price,  for  a  new  one,  the  difEerence 
to  be  paid  to  defendant  in  cash,  when  notified 
that  the  new  car  was  ready,  and  def«>dant  as- 
serted it  would  not  deliver  the  new  car  unless 
the  credit  for  the  old  one  was  reduced,  plaintifl 
-was  excused  from  making  tender  of  the  balance. 

4.  Exchange  of  Pbopebtt  «s»13(3)— Bbeach 
— Evidence. 

In  an  action  for  breach  of  snch  contract, 
where  defendant  in  a  letter  refused  to  perform 
the    contract    unless    modified,    evidence    that 

Elaintlff  desired  to  rescind  the  contract  because 
e  could  purchase  the  same  kind  of  car  through 
a  relative  at  less  cost  was  immaterial. 

5.  Exchange  of  Pbopebtt  9s>11  —  Rescis- 
sion. 

The  fact  that  plaintjif  could  save  agent's 
comminion  by  purchasing  an  automobile  of  a 
relative  did  not  warrant  refusal  by  defendant  to 
perform  his  part  of  an  agreement  to  exchange 
an  old  car  for  a  new  one,  under  which  agree- 
ment plaintiff  was  to  pay  the  difference  in  value. 

Appeal  from  District  Court  of  Waterbury; 
Walter  D.  Makepeace,  Deputy  Judge. 

Action  by  Isaac  L.  Trowbridge  against  the 
Jefferson  Auto  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    No  error. 

This  action  was  brought  to  recover  dam- 
ages from  the  defendant  for  its  failure  to  de- 
liver an  automobile  according  to  the  terms  of 
a  written  contract  entered  into  between  the 
parties,  a  copy  of  which  was  made  a  part  of 
the  plaintilTs  complaint  This  agreement 
was  dated  January  11,  1916,  and  signed  by 
the  parties.  The  essential  portion  of  the 
agreement  is  as  follows: 

Jefferson  Anto  Company.  You  are  hereby 
authori2ed  to  enter  my  order  for  one  Paige 
model  6-^6  Fairfield  with  standard  factory 
equipment,  for  which  I  agree  to  pay  the  sum 
of  twelve  hundred  and  ninety-five  dollars  ($1,- 
295)  f.  o.  b.  factory.  I  agree  to  deliver  my  In- 
terstate touring  car  at  once  as  part  payment, 
valued  at  four  hundred  dollars  ($400),  as  ini- 
tial payment  that  this  order  may  take  effect 
immediately.  I  hereby  agree  to  pay  the  bal- 
ance, together  with  freight  charges  for  extras, 
when  notified  that  car  is  readv  for  delivery. 
Notice  may  be  sent  by  mail  to  the  address  giv- 


en below.  The  initial  payment  shall  be  for- 
feited aa  lliguidated  damages  if  subsequent 
payment  is  not  made  within  two  days  of  notice 
that  the  car  is  ready  for  delivery.  Payment  of 
the  above  initial  payment  and  balance  of  final 
payment,  together  with,  freight  and  costs  of 
extras,  entitles  me  to  the  Paige  car  scheduled 
for  delivery  from  the  factory,  on  or  about 
February  1,  1916,  subject  to  any  delays  from 
causes  beyond  the  control  of  the  Jefferson  Au- 
to Company.  It  is  understood  that  this  car  is 
sold  under  the  warranty  of  the  factory,  as  pub- 
lished by  them.  I  hereby  agree  that  your  lia- 
bility for  failure  to  deliver  within  a  reasona- 
ble time  is  hereby  limited  to  the  return  of  the 
initial  payment  hereby  paid.  It  is  expressly 
agreed  m  the  event  this  order  is  canceled  be- 
cause of  your  inability  to  deliver  any  second- 
hand car  which  may  have  been  taken  in  ex- 
change in  part  payment  of  purchase  price  and 
sold  by  the  Jefferson  Auto  Company,  previous 
to  such  cancellation,  shall  be  accounted  for  by 
it  at  the  price  sold,  less  cost  of  handling,  and 
not  at  the  price  which  may  have  been  allowed 
for  same  in  exchange. 

I.  Ij.  Trowbridge,  Purchaser. 

Price  of  car $1,295.00 

Price  of  extras: 

Freight    47.00 

$1,342.00 
....       400.00 


Initial  payment  by  old  car 

Balance  due $942.00 

Order  and  initial  payment  received  this  lltb 
day  of  January,  1916. 

Jefferson  Auto  Company, 
Per  E.  B.  Ouilbert,  Salesman. 

The  plaintUTs  complaint  alleges  that  he 
was  ready  and  willing  to  perform  his  part 
of  the  agreement,  and  a  breach  of  It  by  the 
defendant  In  failing  to  deliver  the  Paige  car 
mentioned  in  the  contract,  although  it  had 
the  ownership  of  the  plaintlfT's  car  since  the 
contract  was  made,  January  11,  1916,  and  al- 
though the  plaintiff  had  demanded  payment 
for  his  car.  The  answer  admitted  the  execu- 
tion of  the  contract,  and  denied  all  the  other 
allegations  of  the  plaintiff's  complaint.  The 
defendant  also  filed  a  counterclaim  in  which 
it  averred  that  the  plalntifTs  car  was  not  in 
the  same  condition  when  it  was  delivered  to 
it  as  it  was  when  the  contract  was  made; 
that  on  February  12,  1916,  It  tendered  to  the 
plaintiff  the  car  described  in  the  contract 
which  was  sold  to  him,  but  the  plaintiff  re- 
fused to  take  it  and  pay  for  the  same.  The 
trial  court  found  all  the  Issues  for  the  plain- 
tiff and  rendered  Judgment  that  he  recover 
the  price  of  his  car  as  agreed  upon  In  the 
written  contract  The  special  finding  of 
facts  shows  that  on  February  16,  1916,  the 
defendant's  manager  called  the  plaintiff  on 
the  telephone  and  notified  the  plaintiff  that 
the  Interstate  car,  for  which  he  allowed  him 
$400,  was  only  worth  $250,  and  that  unless 
he  would  agree  to  this  allowance  the  de- 
fendant would  not  carry  out  the  contract, 
and  that  the  plaintiff  was  to  come  and  get 
his  old  Interstate  car.  The  plaintiff  declined 
to  discuss  the  matter  over  the  telephone,  and 
advised  the  defendant's  manager  to  write  him 
a  letter.  In  reply  to  this,  th'e  defendant 
wrote  to  the  plaintiff,  advising  him  that  it 
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would  not  allow  but  $250  on  his  Interstate 
car;  that  unless  the  plaintiff  would  take  the 
Paige  car  with  modlflcatious,  the  defendant 
would  call  the  deal  entirely  off  and  hold  the 
Interstate  car  at  the  plaintiff's  disposaL 

John  J.  O'Neill  of  Waterbury,  for  appel- 
lant. Clayton  I*  Klein,  of  Waterbury,  for 
appellee. 

RORABACE,  J.  (after  stating  the  facts  as 
above).  [1-3]  The  pleadings  and  finding  show 
that  the  defendant  has  not  only  broken  its 
contract,  but  refused  to  go  on  further  with 
It  unless  the  plaintiff  would  consent  to  a 
very  material  reduction  of  the  contract 
price  that  he  was  to  receive  for  his  car.  It 
is  a  familiar  principle  of  law  that  a  valid 
contract  cannot  be  abrogated  or  modified  un- 
less both  parties  assent,  and  if  one  of  the 
parties  when  the  other  is  not  in  default  man- 
ifests in  unequivocal  language  his  Intention 
not  to  perform  the  contract  unless  it  is 
modified,  he  breaches  the  contract,  and  Is 
liable  therefor.  As  we  have  seen,  the  com- 
plaint alleges  the  execution  and  delivery  of 
the  contract.  This  contract  contains  a  de- 
scription of  both  cars  and  the  prices  agreed 
upon  for  them.  It  also  contains  a  statement 
that  the  initial  payment  of  $400,  agreea  upon 
as  the  price  of  the  plaintiff's  car,  had  been 
received  by  the  defendant  at  the  time  of  the 
execution  of  the  contract  This,  the  defend- 
ant by  reason  of  its  answer  concedes  to  be 
true.  Thus  it  appears  by  the  admitted  facts 
that  it  was  Incumbent  upon  the  defendant  to 
notify  the  plaintiff  when  its  car  was  ready 
for  delivery.  By  the  terms  of  the  contract 
the  plaintiff  was  then  to  be  allowed  two  days 
within  which  to  make  payment  of  the  bal- 
ance due  as  the  exchange  price  of  the  cars. 
But  it  appears  that  no  such  notice  was  given, 
and  that  the  defendant  absolutely  refused 
to  perform  its  contract,  unless  the  plaintiff 
would  agree  to  take  $250  for  his  car.  If 
read  in  the  light  of  what  has  gone  before, 
this  was  such  a  repudiation  of  its  agreement 
by  the  defendant  that  It  not  only  excused 
the  plaintiff  from  making  a  tender,  but'  also 
authorized  the  plaintiff  to  rescind  the  con- 
tract upon  his  part  and  bring  an  action  for 
his  damages.  But  it  is  suggested  by  the  de- 
fendant that  it  does  not  appear  that  the 
plaintiff  ,was  ready  and  willing  to  perform 
his  part.  It  does  appear,  however,  that  the 
plaintiff,  when  this  notification  was  given 
to  him  by  the  defendant,  had  delivered  bis 
car,  and  that  the  defendant  had  examined 
and  accepted  it  for  the  sum  of  $400  In  part 
payment  for  the  new  car.  The  plaintiff  was 
personally  bound  by  his  contract  to  pay 
the  balance  then  unpaid,  and  the  proper  way 
for  the  defendant  to  have  tested  the  willing- 
ness of  the  plaintiff  to  pay  was  to  have  tend- 
ered performance  upon  its  part  in  conform- 
ity .with  the  terms  of  the  contract  This  it 
failed  to  do. 

In  this  connection  it  may  be  noticed  that 


upon  the  trial  the  defendant  claimed  that  on 
January  12,  1916,  when  the  Interstate  car 
was  left  at  Its  place  at  Waterbury,  it  was 
not  in  the  same  condition  as  when  the  allow- 
ance of  $400  in  exchange  was  fixed;  and, 
as  the  plaintiff  admitted  some  damage  for 
which  he  agreed  to  pay,  it  was  the  duty  of 
the  plaintiff  to  get  together  with  the  defend- 
ant and  adjust  the  amount  of  damage,  if  pos- 
sible. Tlie  court  properly  overruled  this 
claim.  It  is  not  found,  neither  does  it  ap- 
pear, that  any  such  change  in  the  plaintiff's 
car  took  place,  and  further  tlian  this  it  Is  not 
shown  that  the  defendant  ever  made  any 
such  claim  to  the  plaintiff  before  it  absolute- 
ly refused  to  perform  Its  contract,  unless 
the  plaintiff  would  consent  to  a  very  mate- 
rial change  in  the  price  agreed  upon  for  his 
cap.  Upon  this  point  the  defendant  has  mov- 
ed to  correct  the  finding  so  that  it  would 
sustain  the  defendant's  claim  Just  noticed  as 
to  the  change  in  the  condition  of  the  plain- 
tiff's car.  The  record  discloses  that  the  ques- 
tion as  to  the  change  of  the  condition  of  the 
plaintiCTs  car  was  raised  by  the  defendant  in 
its  counterdaim.  Tiie  averments  of  the  de- 
fendant's counterclaim  upon  this  branch  of 
the  case  were  denied  by  the  plaintiff,  and  un- 
der the  issue  thus  presented  the  defendant  as- 
sumed the  burden  of  proof  to  establish  this 
proposition.  This  it  failed  to  do.  An  ex- 
amination of  the  evidence  which  the  defend- 
ant has  caused  to  be  certified  by  the  court 
below  upon  this  subject,  when  read  in  con- 
nection with  the  finding,  falls  far  short  of 
establishing  the  defendant's  contention  in 
this  respect.  It  necessarily  follows  that 
this  motion  to  correct  should  be  denied. 

[4,  S]  During  the  trial  of  the  case,  the 
plaintiff  .was  being  cross-examined  by  the 
defendant's  attorney,  when  he  was  asked 
whether  his  son-in-law,  a  man  by  the  name 
of  Lindsley,  had  an  arrangement  with  the 
Bradford  Auto  Company  for  a  special  agency 
for  Paige  cars  of  the  same  make  as  the  one 
now  in  question.  On  objection  this  question 
was  excluded.  It  does  not  appear  that  this 
question  was  answered,  although  the  defend- 
anf  claimed  that  the  purpose  of  asking  this 
question  was  to  show  that  the  plaintiff  did 
not  want  to  carry  out  his  contract  and  that 
his  motive  in  taking  this  position  was  tliat. 
after  making  the  agreement  with  the  defend- 
ant, he  made  another  arrangement  for  a 
car  with  his  son-in-law,  so  that  he  could 
Save  the  agent's  commission  in  the  purchase 
price  of  a  car.  The  controlling  issue  In  the 
trial  of  the  case  in  the  court  belcsw  was 
whether  the  defendant  had  broken  its  con- 
tract by  refusing  to  deliver  Its  car  unless 
the  plaintiff  would  consent  to  accept  a  re- 
duced price  for  his  automobile.  This  ques- 
tion depended  upon  the  written  contract  be- 
tween the  parties  and  the  action  of  the  de- 
fendant shown  in  its  letter,  in  which  it  ab- 
solutely refused  to  perform  on  its  part  unless 
the  plaintiff  would  consent  to  a  very  mate- 
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rial  modification  of  the  terms  of  the  written 
contract  This,  as  .we  have  already  stated, 
was  for  unjustifiable  reasons.  If  the  plain- 
tiff had  a  son-in-law  engaged  In  the  sale  of 
automobiles,  and  It  appeared  that  Trow- 
bridge could  have  saved  the  agent's  commis- 
sion by  making  a  parehaae  of  this  relative, 
this  fact  would  not,  under  the  circumstances 
of  the  present  ease,  have  Justified  the  de- 
fendant In  Its  refusal  to  perform  upon  Its 
part  This  ruling  Is  therefore  Insufficient 
to  warrant  an  Interference  with  the  judg- 
ment. 

There  is  no  error.    The  other  Judges  con- 
curred. 


HARTFORD-iBTNA  NAT.  BANK  T.  AN- 
DERSON. 

(Supreme  Court  of  Errors  of  Connecticut. 
May  28,  1918.) 

1.  Appeal  and  Error  «=»874(4)  —  Rulings 
ON  Demubbers— Review. 

Where  deihurrers  were  sustained  to  the 
special  defenses  and  defendant  failed  to  plead 
over  and  the  case  was  heard  on  the  complaint 
alone,  the  court  on  appeal,  wherein  error  is 
assigned  to  sustaining  demurrers,  may  look,  not 
only  to  the  complaint  itself,  but  the  findings 
based  upon  Its  allegations. 

2.  Guaranty  i8=»7(1)  —  Noticb  of  Accept- 
ance—Rights OF  Guarantor. 

Where  the  bank  before  lending  money  re- 
quired a  guaranty,  which  the  borrower  took  to 
defendant  for  his  signature,  and  the  instru- 
ment was  returned  to  the  bank,  defendant  was 
not  entitled  to  notice  of  acceptance  of  the  guar- 
anty. 

3.  Guabantt  «s>36(3)  —  Amount  of  Liabil- 
ity. 

Where  defendant  guaranteed  notes  of  a 
third  person  to  an  amount  not  exceeding^  $10,- 
000  at  a  certain  bank,  the  agreement  did  not 
rest  on  condition  that  no  more  than  $10,000 
be  loaned  to  the  third  person  at  any  time. 

4.  Guaranty   «=>66— Defenses— Neouobnci! 
OF  Obuoee. 

Where  defendant  guaranteed  notes  of  a 
third  person  not  to  exceed  $10,000,  his  liability 
being  limited  would  not  be  unreasonably  and 
unexpectedly  increased  by  the  creditor's  negli- 
gence in  extending  credit,  and  hence  such  negli- 
gence was  not  a  defense  to  action  on  guaranty. 

5.  Guaranty   ®=66— Defenses— Neoxjoence 
OF  Obligee— Who  May  Assert. 

A  guarantor  of  a  limited  amount  of  a 
third  person's  notes,  having  the  power  to  ter- 
minate his  liability  on  notice,  who  failed  to  keep 
himself  informed  as  to  the  amount  of  the  in- 
debtedness and  allowed  3V^  years  to  elapse 
without  discovering  whether  the  guaranty  bad 
been  accepted,  could  not  assert  the  obligee's 
ncgUgence;  the  loss  being  as  much  due  to  liis 
own  negligence  as  to  that  of  the  obligee. 

Appeal  from  Superior  Court,  Hartford 
Connty;  Edwin  G.  Qager  and  Howard  J. 
Curtis,  Judges. 

Action  upon  a  written  guaranty  by  the 
Bartford-JEtna  National  Bank  against  Oscar 
Anderson,  brought  to  the  superior  court  In  the 
county  of  Hartford  and  tried  to  the  court 
upon  the  issues  raised  by  demurrers  to  the 
answer  before  Gager,  J.,  who  sustained  the 
demurrers,    and    afterwards    on    the    same 


pleadings  before  Curtis,  J.,  who  found  the 
facts  and  rendered  Judgment  for  the  plain- 
tiff, and  defendant  appeals.    No  error. 

The  written  guaranty  was  in  the  following 
form: 

"Whereas  I  have  requested  the  Hartford  Na- 
tional Bank  to  discount  notes  signed  by  the 
Pierson  Engineering  Company  (Incorporated), 
of  Bristol  and  Hartford,  Conn.,  said  notes  to 
be  indorsed  by  Martin  E.  Pierson;  now,  there- 
fore, for  value  received  and  for  considerations 
which  I  hereby  acknowledge  I  guarantee  to  said 
Hartford  National  Bank  die  prompt  payment  at 
maturity  of  any  and  all  notes  signed  by  said 
Pierson  Engineering  &  Construction  Company 
(Incorporated),  of  Bristol  and  Hartford,  Conn., 
when  indorsed  by  Martin  E.  Pierson  and  dis- 
counted at  the  said  bank.  This  guaranty  shall 
expire  only  upon  written  notice  from  me  to 
the  bank  and  shall  bold  good  until  the  payment 
in  full  of  all  notes  discounted  at  the  time  no- 
tice is  given,  but  it  shall  not  cover  notes  in 
excess  of  ten  thousand  dollars  ($10,000)  as  a 
total  amount  outstanding  at  any  one  time.  This 
guaranty  is  intended  to  apply  in  all  its  condi- 
tions to  such  notes  as  are  under  discount  at  the 
present  time  at  the  Hartford.  National  Bank. 

"Witness  my  hand  and  seal  this  1st  day  of 
October,  1912.  Oscar  Anderson.    [U  S.]" 

The  bank  acted  on  this  guaranty,  and  notes 
to  the  amount  of  $40,000  were  discounted  In 
1916  when  the  Pierson  Company  became 
insolvent  $32,662.90  is  now  due  and  payable 
on  these  notes,  and  the  defendant  refuses  to 
pay  $10,000  on  his  guaranty.  The  case  turns 
on  the  validity  of  certain  special  defenses 
which  are  sufficiently  outlined  in  the  opinion. 

Newell  Jennings,  of  Bristol,  and  Josiah  H. 
Peck,  of  Hartford,  for  appellant  Harry  W. 
Reynolds,  of  Hartford,  for  appellee. 

BEACH,  J.  (after  stating  the  facts  as 
above).  The  assignments  of  error  challenge 
the  rulings  of  the  court  in  sustaining  the 
plaintlfTs  demurrers  to  the  special  defenses 
set  up  In  the  defendant's  answer.  After  these 
demurrers  bad  been  sustained  the  defendant 
failed  to  plead  over  and  the  case  was  heard, 
as  if  it  were  a  defaulted  case,  upon  the  com- 
plaint alone. 

[1]  The  first  defense,  by  denying  that  the 
defendant  was  notified  by  the  bank  that  it 
had  accepted  him  as  guarantor  and  acted  on 
the  guarant}',  raises  the  question  whether  the 
defendant  was  entitled  to  such  notice.  For 
the  purpose  of  testing  that  question  we  may 
look,  not  only  to  the  complaint  itself,  but  to 
the  findings  based  upon  its  allegations.  Scott 
v.  Scott  83  Conn.  634,  78  Atl.  314,  21  Ann. 
Cas.  965.  From  these  it  appears  that  the 
guaranty  was  prepared  at  the  bank  and  hand- 
ed to  Pierson,  who  Induced  the  defendant  to 
sign  It  and  return  it  to  him  with  authority 
to  deliver  it  to  the  bank,  which  was  done, 
und  the  bank  at  once  acted  on  it 

The  facts  are  substantially  the  same  as  in 
Fidelity  Co.  t.  Rlefler,  239  U.  S.  17,  36  Sup. 
Ot.  12,  60  L.  Ed.  121,  where  the  Fidelity  Com- 
pany gave  to  one  Doollng,  an  applicant  for  a 
surety  bond,  a  blank  form  of  indemnity  bond, 
and  the  defendants  at  Doc^ng's  request  slgn- 
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ed  It  and  authorized  Doollng  to  deliver  it  to 
the  Fidelity  Company,  'which  was  done,  and 
the  Fidelity  at  once  acted  on  it  and  became 
surety  for  Doollng.    The  cdurt  Bald: 

"The  only  ground  for  hesitation  is  that  seem- 
ingly the  bond  in  suit  might  have  been  re- 
jected ♦  •  ♦  as  unsatisfactory,  and  that 
therefore  it  may  be  argued  that  Riefler  and 
Hall  were  entitled  to  notice  that  it  had  been 
accepted.  But  we  are  of  opinion  that  in  the 
circumstances  of  this  case  it  is  reasonable  to 
understand  that  they  took  the  risk.  They  were 
chargeable  with  notice  that  by  their  act  the 
bond  had  come  into  the  hands  of  the  company. 
The  bond  on  its  face  contemplated  that  the  com- 
pany would  accept  it  and  act  upon  it  at  once, 
and  disclosed  the  precise  extent  of  the  obliga- 
tion assumed.  It  seems  to  us  that  when  such 
a  bond,  carrying,  as  a  specialty  does,  its  com- 
plete obligation  with  the  paper,  is  put  by  the 
obligors  into  the  hands  of  the  obligee  and  is 
in  fact  accepted  by  it,  notice  is  not  necessary 
that  a  condition  subsequent  to  the  delivery  by 
which  the  obligee  might  have  made  it  inef- 
fectual has  not  been  fulfilled." 

[2]  This  reasoning  is  applicable  to  the  case 
at  bar.  The  writing  is  In  form  a  specialty 
carrying  Its  complete  obligation  with  the  pa- 
per. It  Is  not  an  offer  requiring  acceptance, 
and  the  circumstances  under  which  it  was 
executed  confirm  the  legal  effect  of  the  con- 
tract. It  was  delivered  to  the  bank,  not  as 
an  offer  originating  with  the  guarantor,  but 
in  answer  to  the  requirement  of  the  bank 
that  Plerson  should  procure  this  very  paper 
to  be  signed  by  a  responsible  guarantor.  No 
doubt  the  bank  reserved  the  right  to  reject 
the  guaranty  on  the  ground  that  the  signer 
was  not  acceptable,  but  the  whole  form  and 
environment  of  the  transaction  Indicates  that 
the  bank  invited  the  execution  of  a  guaranty 
which,  unless  rejected  for  that  reason,  was 
Intended  by  both  parties  to  become  effective 
on  delivery.  We  think  the  defendant,  hav- 
ing executed  and,  by  his  agent,  delivered 
this  specialty  to  the  bank,  Is  in  no  position 
to  deny  that  he  intended  the  bank  to  accept 
it  and  act  upon  it  at  once  and  without  notice. 

[3]  The  second  defense  and  demurrer 
thereto  raise  the  question  whether  it  was  a 
condition  of  the  guaranty  that  the  bank 
should  not  discount  the  notes  of  the  Plerson 
Company  to  an  amount  exceeding  110,000  as 
a  total  amount  outstanding  at  any  one  time. 
We  think  not.  The  phrase  in  question  is 
plainly  a  limitation  of  liability  and  not  a 
limitation  of  credit.  The  request  for  an 
extension  of  credit  is  not  limited,  and  In  this 
respect  the  case  differs  sharply  from  those 
relied  on  by  the  defendant.  It  Is  hard  to 
see  how  the  defendant  could  be  effectually 
protected  by  limiting  the  credit  of  the  prin- 
cipal debtor  at  one  bank  alone.  At  any  rate 
this  guaranty  does  not  attempt  to  do  so. 

[4]  The  third  defense  alleges  la  substance 
that  the  plaintiff  bank  negligently  and  un- 
reasonably increased  Its  discounts  of  the 
Plerson  Company  notes  to  $40,000,  without 
notifying  the  defendant,  whereby  the  liabil- 
ities of  the  company  and  of  the  defendant  on 


'  his  guaranty  were  increased.  Hits  defense 
was  also  demurred  to.  The  principle  at- 
tempted to  be  Invoked  is  that  negligence  b; 
the  creditor  in  his  relations  with  the  debtor, 
which  enhances  the  guarantor's  loss,  will 
release  the  latter  pro  tanto. 

Assuming,  without  deciding,  that  the  third 
defense  sufficiently  charges  the  bank  with 
negligence  in  discounting  the  Plerson  Com- 
pany's notes  to  the  amount  of  $40,000,  the 
defense  is  not  open  to  the  defendant  In  this 
case.  In  the  first  place  the  guaranty  is  limit- 
ed so  that  the  liability  Intended  to  be  assnm- 
ed  by  the  guarantor  cannot  be  unreasonably 
and  unexpectedly  Increased  in  amount  by 
the  creditor's  negligence,  as  was  the  fact  in 
the  two  cases  cited  by  defendant,  where  the 
guaranty  was  not  limited  in  amount  and  the 
creditor  negligently  extended  credit  far  in 
excess  of  the  reasonable  requirements  of  the 
debtor's  business. 

[S]  In  the  second  place,  the  defendant  had 
it  in  his  power  to  terminate  his  liability,  ex- 
cept as  to  notes  then  outstanding,  whenever 
it  api)eared  prudent  to  do  so.  He  did  not 
keep  himself  Informed  as  to  the  amount  of 
the  Plerson  Company's  indebtedness  to  the 
bank,  but  according  to  his  own  answer  allow- 
ed S%  years  to  elapse  without  finding  oat 
whether  the  guaranty  had  been  acted  on  at 
all.  His  loss  is  attributable  as  much  to  his 
neglect  of  his  own  interests,  as  to  any  al- 
leged negligence  on  the  part  of  the  bank. 

There  is  no  error.  The  other  Judges  con- 
curred. 


WESTPHAL  V.  WESTPHAI*     (No.  3.) 
(Court  of  Appeals  of  Maryland.    Feb.  27, 1918.) 

1.  Divorce  «=»214(4)— Temporaet  Aiikort— 
Hearing. 

A  defendant,  adjudged  to  pay  alimony  pen- 
dente lite,  cannot  complain  of  no  sufficient  hear- 
ing thereon,  where  the  court  had  jurisdiction, 
and  he  had  notice  and  appeared  with  counsel 
at  the  hearing  in  open  court,  and  the  award 
was  based  largely  upon  his  own  testimony,  cov- 
ering 30  pages  of  the  record. 

2.  DivoBCE  ®=>211,  286— Teicporabt  Auoiont 
— Discretion  of  Chancellor — Appeal. 

While  the  allowance  of  alimony  pendente 
lite  to  the  wife  is  largely  in  the  discretion  of 
the  chancellor,  it  is  open  for  review  upon  ap- 
peal. 

3.  DivoBCE  <S=»214(4),  2S&-TEMPOBABT  Ali- 
mony—  DiscKETioN  of  Chancellor  —  Re- 
view of  Finding. 

The  chancellor  shonid  inquire  into  the  m- 
cumstances  of  the  parties,  the  financial  condi- 
tion of  the  husband,  and  his  ability  to  earn  mon- 
ey, before  granting  the  wife  alimony  pendente 
lite,  and,  in  reviewing  the  amount  fixed,  the 
appellate  court  should  not  disturb  the  chancel- 
lor s  discretion,  unless  thoroughly  satisfied  of 
error. 

4.  Divorce  «=»215  —  Tekporabt  Alucont  — 
Discretion  of  Oocbiv- Excessive  Auaw- 

ANCE. 

Where  the  husband,  39  years  of  age,  is  worth 
$226,000,  which  h«  has  accumulated  in  a  short 
time,  and  is  able  to  earn  money  from  several 
industries  in  which  he  is  engaged,  and  the  wife 
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owns  no  property  and  is  dependent  upon  the 
husband  for  support  of  herself  and  their  four 
minor  children,  $75  per  week  alimony  pending  a 
divorce  proceeding  is  not  unreasonable. 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City;  Henry  Duffy,  Judge. 

"To  be  officially  reported." 

Bin  for  divorce  by  Mary  Westphal  against 
Walter  L.  Westphal.  From  an  order  of  court 
allowing  the  plaintiff  |75  per  week,  as  ali- 
mony pendente  lite,  for  the  support  of  her- 
self and  their  four  minor  children,  together 
with  the  free  use  of  a  dwelling  house  owned 
by  the  defendant,  the  defendant  appeals. 
Amrmed. 

.Argued  before  BOYD,  O.  J.,  and  BRIS- 
COE, THOMAS,  URNEB,  STOOKBBIDGE, 
and  CONSTABLE,  JJ. 

Benj.  li.  Freeny,  of  Baltimore  (Charles  F. 
Harley,  of  Baltimore,  on  the  brief),  for  ap- 
pellant. Isaac  Lobe  Straus,  of  Baltimore, 
for  appellee.  , 

BBISCOE,  J.  The  single  question,  raised 
by  this  appeal,  is  whether  the  court  commit- 
ted an  error.  In  directing  the  husband,  the 
defendant  in  the  court  below,  to  pay  the 
wife,  the  plaintiff,  the  sum  of  ?75  per  week, 
as  alimony  pendente  lite,  for  the  support  and 
maintenance  of  herself  and  of  their  children, 
residing  with  her,  during  the  pendency  of  a 
divorce  proceeding.  The  bill  for  a  divorce  a 
mensa  et  thoro,  permanent  alimony,  alimony 
pendente  lite,  and  counsel  fee  was  tiled  by 
the  wife  against  the  husband,  in  the  circuit 
court  No.  2  of  Baltimore  dty,  on  the  24th 
of  November,  1916.  A  cross-bill  thereafter 
for  a  divorce  a  vinculo  matrimonii  was  filed 
by  the  husband  against  the  wife,  on  the  18th 
of  December,  1916.  On  the  6th  of  Decem- 
ber, 1916,  the  plaintiff  (wife)  filed  a  petition 
for  alimony  pendente  lite,  wherein  it  is  al- 
leged that  the  husband  Is  a  man  of  large  for- 
tune, being  worth  over  $400,000,  and  is  pos- 
sessed of  an  Income  and  earnings  aggregating 
^0,000  per  year ;  that  she  has  no  means  or 
resources  whatsoever  wherewith  to  support 
herself  or  her  four  children  except  the  sum 
of  $25  per  week,  which  her  husband  has  been 
sending  her.  The  prayer  of  the  petition  is 
that  the  defendant  be  required  to  pay  her 
such  siun  of  money  per  week  for  the  sup- 
port and  maintenance  of  herself  and  chil- 
dren, during  the  pendency  of  the  divorce  pro- 
ceedings, according  to  his  financial  resources, 
as  may  be  proper  and  equitable.  Upon  this 
petition  the  circuit  court  No.  2  of  Baltimore 
city,  on  the  5th  of  December,  1916,  ordered 
and  directed  the  defendant  to  pay  to  the  peti- 
tioner the  stun  of  $75  per  week,  accoimtlng 
from  the  24th  of  December,  1916,  as  alimony 
pendente  Ute,  unless  cause  was  shown  to  the 
contrary  by  a  certain  day  named  In  the  peti- 
tion, provided,  that  a  copy  of  the  order  was 
served  upon  the  defendant,  on  or  before  the 
11th  day  of  December,  1916.  The  defendant 
answered  this  petition,  and  averred  in  sut>- 
fltance  that  his  income  was  not  sufficient  to 


warrant  the  payment  of  the  amount  directed 
to  be  paid  by  the  court,  but  that  he  was  will- 
ing to  pay  a  sum  based  upon  his  actual  in- 
come. The  case  was  heard,  upon  the  peti- 
tion, answer,  and  testimony  taken  in  open 
court,  and  from  an  order  of  court  dated  the 
17th  day  of  March,  1917,  directing  the  de- 
fendant to  pay  the  plaintiff  the  sum  of  $75 
per  week,  as  alimony  pendente  lite,  during 
the  pendency  of  the  divorce  proceedings,  and 
also  to.  have  the  use  and  occupation  of  a 
dwelling  house  owned  by  the  defendant  in  the 
city  of  Baltimore,  free  of  rent,  until  the  fur- 
ther order  of  the  court.  From  this  order 
this  appeal  has  been  taken. 

[1]  The  appellant  contends  that  the  order 
should  be  reversed:  First,  because  there 
was  no  sufficient  Waring  before  the  award 
of  alimony ;  and,  second,  because  the  amount 
allowed  by  the  court  Is  grossly  excessive. 

The  first  objection  Is  answered  by  an  ex- 
amination of  the  record,  wherein  it  appears 
that  the  defendant  was  not  only  represented 
by  counsel  at  the  hearing,  but  testified  at 
length,  both  upon  examination  in  chief,  upon 
cross-examination,  upon  redirect,  and  then 
upon  recross-examlnatlon.  It  further  ap- 
pears that  at  the  conclusion  of  his  testimony 
the  plaintiff  was  produced  as  a  witness  on 
the  call  of  the  court,  and  testified  in  the 
case.  There  was  no  proffer,  so  far  as  the 
record  discloses,  for  the  introduction  of  fur- 
ther testimony  on  the  part  of  ^ther  the  de- 
fendant or  the  plaintiff,  or  any  offer  to  pro- 
duce, other  testimony  reflecting  upon  the  case, 
until  after  the  court  had  delivered  its  opin- 
ion and  bad  determined  upon  the  amount  of 
the  allowance  for  alimony  and  had  stated  Its 
reasons  therefor.  At  this  stage  of  the  pro- 
ceedings, the  following  appears  from  the  rec- 
ord to  have  occurred: 

"Mr.  Harley:  I  would  like  to  have  It  noted 
that  we  have  not  had  any  opportunity  to  put 
on  any  testimony  at  all. 

"The  Court:  Of  course,  I  do  not  want  to 
consider  any  final  alimony  now. 

"Mr.  Straus:  About  what  my  brother  says 
about  not  going  into  this  case  also  applies  to 
us.    We  did  not  develop  our  case. 

"The  Court:  I  have  not  t»ken  any  advantage 
of  you. 

"Mr.  Harley:  We  will  be  allowed  for  the 
money  we  have  already  paid? 

"The  Court:  Oh,  yes.    (Hearing  ended.)" 

It  Is  difficult  to  see  upon  what  ground  It 
can  be  urged  that  the  defendant  was  de- 
prived of  any  legal  right,  or  that  he  was  not 
given  a  proper  or  sufficient  hearing,  which 
would  In  any  way  affect  the  validity  of  the 
order  of  court  allowing  the  alimony  in  this 
case.  The  order  it  will  be  seen  was  largely 
based  upon  the  defendant's  own  testimony  as 
to  his  resources  and  financial  worth.  His 
testimony  covers  over  30  pages  of  the  rec- 
ord, and  contains  a  detailed  statement  as  to 
his  holdings  and  property,  both  real  and  per- 
sonal. The  court  in  this  case  not  only  had 
Jurisdiction  of  the  subject-matter  and  the 
parties,  but  It  gave  notice  to  the  party  to  be 
affected  thereby,  and  there  was  a  hearing  up- 
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on  testimony  In  open  court  to  support  tbe 
averments  of  the  petition  and  answer.  The 
order  of  court  is  clearly  free  fron^  objection 
for  the  reason  here  urged  against  it.  Buckner 
V.  Buckner,  118  Md.  263,  &i  Atl.  471 ;  Mulhall 
T.  Mulhall,  120  Md.  22,  87  Atl.  490 ;  Crane 
V.  Crane.  128  Md.  219,  9T  Atl.  635.       . 

[2]  The  second  objection,  that  tbe  amount 
of  the  award  or  allowance  of  alimony  pen- 
dente lite  was  grossly  excessive,  is  jalso  not 
tenable,  and  cannot  be  sustained.  Whilst 
tbe  allowance  of  alimony  to  a  wife  pending 
a  suit  for  a  divorce  is  regulated  by  the  cir- 
cumstances of  each  case,  and  tbe  amount  to 
be  allowed  is  largely  in  the  discretion  of  the 
chancellor,  yet  It  is  well  settled,  by  decisions 
of  this  court,  that,  this'  discretion  is  open 
for  review,  and  may  be  inquired  into,  op  ap- 
peal to  this  court. 

[3]  In  McCaddin  v.  McCaddIn,  116  Md. 
572,  82  Atl.  554,  it  is  said  that  it  is  tbe  duty 
of  the  court  in  determining  tbe  amount  of 
alimony  to  inquire  into  the  circumstances  of 
the  parties,  not  only  as  to  the  financial  con- 
dition of  tbe  husband,  but  bis  ability  to  earn 
money;  and,  although  this  court  has  tbe 
power  to  review  tbe  amount  fixed  by  tbe 
lower  court  (Cbappell  v.  Cbappell,  86  Md. 
S32,  39  AU.  984),  It  should  not  disturb  tbe 
large  discretion  vested  in  tbe  chancellor,  un- 
less it  is  thoroughly  satisfied  that  there  has 
been  error  in  respect  to  tbe  amount  named. 

In  Crane  v.  Crane,  128  Md.  220,  97  Atl. 
537,  this  court  reviewed  tbe  earlier  cases  up- 
on tbe  award  or  allowance  of  alimony  to  a 
wife  pending  a  suit  for  divorce,  and  said: 

"The  rule  is  believed  to  be  almost  universal 
to  allow  a  destitute  wife,  who  has  been  aban- 
doned or  is  living  apart  from  her  husband,  tem- 
porary alimony,  and  the  means  of  prosecuting 
or  defending  a  suit  for  divorce,  and  this  with- 
out any  inquirv  vhatever  into  the  merits." 
Coles  V.  Coles,  2  Md.  Chan.  342;  ChappeU  v. 
ChappeU,  86  Md.  536,  39  AU.  984:  Rohrback 
V.  Rohrback,  75  Md.  318,  23  Atl.  610;  Buck- 
ner V.  Buckner,  118  Md.  265.  84  Atl.  471; 
Outlaw  V.  Outlaw,  122  Md.  695,  91  AU.  1067; 
MulhaU  V.  Mulhall,  120  Md.  25,  87  AU.  490. 

[4]  In  2  A.  &  E.  Ency.  of  L.  (2d  Ed.)  title 
Alimony,  p.   Ill,  It  Is  said: 

"There  is  no  fixed  rule  as  to  the  amount  of 
allowance  to  be  made,  but  this  is  within  the 
judicial  discretion,  to  be  exercised  with  a  view 
to  all  the  circumstances  of  the  case,  as  the 
husband's  income,  tbe  estate  of  the  wife,  the 
age  and  condition  of  the  parties,  the  disposition 
and  care  of  the  children,  and  the  ability  of  the 
parties  to  care  for  themselves." 

See,  also  Stewart's  Marriage  ft  Divorce,  | 
389;  2  Bishop,  Marriage,  etc.,  i  595;  2  Nel- 
son on  Divorce,  f  860. 

In  tbe  case  now  tinder  consideraUon  tbe 
testimony  of  tbe  defendant  shows  that  the 
husband's  pr<^>erty  and  financial  resources 
consist  of  bonds,  notes,  cash,  mortgages,  and 
real  estate,  and  that  be  is  worth  at  least 
1226,000.  He  is  about  89  years  of  age,  and 
has  accumulated  this  fortune  within  a  short 
period  of  time.    His  ability  to  earn  money 


I  from  several  Industries,  In  wblcb  be  Is  now 
engaged,  and  the  income  from  his  Invest- 
ments, should  afford  a  sufficient  basis  for  a 
reasonable  award  of  alimony  for  tbe  sap- 
port  of  bis  wife  and  his  four  minor  cbil- 
dren. 

In  Ricketts  ▼.  Ricketts,  4  Gill,  100.  U  Is 
said:  . 

"The  law  has  laid  down  no  exact  proportion. 
It  sometimes  gives  a  third,  aometimes  a  moiety. 
The  object  to  which  the  attention  of  the  court 
is  directed,  and  at  which  it  aims,  is  to  secure 
to  a  wife,  by  a  suitable  provision,  a  certain  and 
comfortable  maintenance." 

The  wife  in  this  case,  it  appears,  owns  no 
property,  and  her  financial  condition  Is  one 
of  absolute  dependency  upon  her  hust>and  for 
support  and  for  the  maintenance  of  her  four 
minor  children. 

Under  tbe  facts  and  drcumstances  dis- 
cl0!5e<l  by  the  record  in  tills  cas«e,  we  are  not 
satisfied  that  the  court  below  committed  an 
error  in  the  amount  of  alimony  allowed,  and, 
being  of  opinion  the  sum  allowed  was  a  rea- 
sonable one,  we  shall  afllrm  tbe  order  ap- 
pealed from. 

Order  afl[inned,  with  costs. 


HIMMEL  V.  LEVINSTEIN.     (No.  2.) 
(Court  of  Appeals  of  Maryland.    Feb.  27,  1918.) 

1.  Customs  and  Usages  «=»15(1)— Evidescs 
— Tbadb  Usages. 

In  an  actimi  on  a  contract  of  employment. 
whereby  the  employi  was  to  receive  a  drawin; 
salary  to  be  based  on  a  5  per  cent,  commissivo 
basis  on  net  amount  of  shipment  of  orders,  evi- 
dence showing  a  cnstom  or  usage  in  the  whole- 
sale shoe  trade  in  Baltimore  as  to  travelinK  ex- 
penses under  such  a  contract  was  admissible. 

2.  Mabteb  and  Sekvant  ®=>80fl4) — Acrioxs 

FOE   COUPE^rSATION — INSTRUCTIONS. 

In  an  action  on  a  contract  of  employment, 
whereby  the  employ^  was  to  receive  a  drawing; 
salary  to  be  based  on  a  6  per  cent,  commlsdon 
basis  on  net  amount  of  shipments  of  orders.  l<^s 
failure  and  accounts  placed  for  collecUon.  tbe 
employer  reserving  the  right  to  reject  snch  or- 
ders 88  in  their  judgment  were  not  aoceptabio 
or  desirable,  an  instruction  to  allow  5  per 
cent,  on  orders  sent  in,  but  not  filled  for  rea- 
sons other  than  that  they  were  not  acceptable, 
was   properly   refused. 

3.  Appeal  and   Ebbob  «=s>1033(6)— iNsrsrc- 

TIONS. 

In  an  employe's  action  for  compensatioo, 
appellant  cannot  object  because  the  court,  in 
giving  a  prayer  at  his  request  that  if  the  jury 
"find  from  the  uncontradicted  evidence,"  etc, 
struck  out  the  word  "uncontradicted." 

4.  Master    and    Sesvant    «=>80(6)— Acno.x 
lOR  Compensation— BUBDKN  or  Pboof. 

In  a  servant's  action  for  compensation  based 
upon  a  commission  contract  reserving  to  the 
employer  the  right  to  reject  orders  not  accept- 
able or  desirable  in  their  judgment,  an  instmc- 
tion  that  in  the  employer's  accounting  be  was 
only  entitled  to  deduct  from  the  sales  such 
orders  as  the  employer  had  proved  to  the  jur.v"* 
satisfaction  were  rejected  in  the  exercise  of  tbe 
employer's  judgment  and  in  good  faith  was  er- 
roneous; the  burden  being  on  plaintiff  to  prove 
bad  faith,  and  not  on  defendant  to  prove  good 
faith. 
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5.  Customs  awd  UsAees  «=322— Instbttctiow. 

In  an  employe's  action  under  a  6  per  cent. 
commission  contract  providing  for  an  annual 
drawing  salary,  an  instruction  submitting  the 
fiuestioii  whether  there  was  a  general  custom  in 
the  vicinity  whereby  salesmen  on  a  5  per  cent, 
commissiou  basis  were  advanced  traveling  ex- 
penses was  erroneous  in  not  submitting  to  the 
jury  the  question  of  the  uniformity  of  such  cus- 
tom and  the  employe's  knowledge  of  its  ex- 
istence. 

6.  Reference  «=399(6)  —  Auoitob'b  Befobts 
as  kvidence. 

Id  an  employe's  action  for  compensation  un- 
der a  commission  contract  wherein  the  amount 
due  had  been  reported  by  an  auditor,  an  in- 
struction that  the  auditor's  report  was  prima 
facie  correct,  and  should  not  be  changed  unless 
the  jury  were  satisfied  of  its  incorrectness  by  a 
fair  preponderance  of  the  evidence,  was  erro- 
neous 

Appeal  from  Baltimore  City  Court;  Robert 
P.  Stanton,  Judge. 

Suit  by  Maurice  Hlmmel  against  Israel 
Iievinstein  and  another,  trading  as  the  Bal- 
timore Shoe  House.  From  a  judgment  for  de- 
fendant Levinstein,  plaintiff  appeals.  Re- 
-versed,  and  new  trial  awarded. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
THOMAS,  URNBB,  STOCKBRIDGB,  and 
CONSTABLE,  JJ. 

B.  H.  Hartogensis  and  David  Ash,  both  of 
Baltimore,  for  appellant.  Vernon  Cook,  of 
Baltimore  (Hugo  Steiner,  of  Baltimore,  on 
the  brief),  for  appellee. 

BOYD,  C.  J.  This  suit  was  brought  In  the 
superior  court  of  Baltimore  dty  by  the  appel- 
lant against  Israel  Levinstein  and  Joseph 
Lubin,  trading  as  the  Baltimore  Shoe  House. 
The  amended  declaration  contains  six  com- 
mon counts  and  two  special  counts.  On  de- 
mand a  bill  of  particulars  was  filed,  and  ex- 
ceptions to  It  were  overruled.  A"  demurrer  was 
then  filed  to  the  amended  declaration,  but  it 
was  overruled,  and  general  issue  pleas  were 
filed.  A  Jury  was  impaneled,  but  a  juror  was 
withdrawn,  and  the  case  was  referred  to  an 
atidltor.  The  report  of  the  auditor,  deposi- 
tions taken  before  him,  exhibits,  agreement 
of  counsel,  etc.,  were  filed,  and  the  case  was 
removed  to  the  Baltimore  city  court,  where 
It  was  tried,  resulting  in  a  verdict  in  favor  of 
Israel  Levinstein,  and  this  appeal  is  from  the 
Judgment  entered  thereon. 

Joseph  Lubin  was  returned  non  est,  and  the 
record  shows  that  the  appearance  of  the  at- 
torneys was  entered  for  Levinstein  alone. 
The  demand  for  the  bill  of  particulars  and 
the  demurrer  were  entered  for  "the  defend- 
ants" Instead  of  "the  defendant,"  and  a  mo- 
tion was  made  and  granted  to  amend  those 
and  all  pleadings  in  which  the  word  "defend- 
ants" was  used,  as  it  was  done  inadvertently, 
and  the  attorneys  had  no  authority  to  appear 
for  Lubin.  The  first  exception  was  taken  to 
fi^rantlng  that  motion,  and  the  second  was  to 
the  court's  ordering  the  Jury  to  be  sworn  to 
try  the  issues  Joined  between  the  plaintiff  and 
Levinstein.    We  do  not  understand  those  ex- 


ceptions to  be  pressed,  and  there  would  seem 
to  be  no  difficulty  about  them.  On  the  28d 
of  June,  1910,  an  agreement  was  entered  into 
between  Israel  Levinstein  and  Joseph  Lubin, 
trading  as  the  Baltimore  Shoe  House,  and 
Maurice  Hlmmel,  all'of  Baltimore^  The  body 
of  that  agreement  is  as  follows,  excepting  we 
will  number  the  paragraphs,  which  was  not 
done  In  the  original: 

"(1)  The  party  of  the  first  part  agrees  to 
employ  the  party  of  the  second  part  for  one 
year  or  longer  as  hereinafter  stated  as  a  gen- 
eral man  in  the  house  or  as  salesman  on  the 
road  in  such  territory  as  may  be  from  time  to 
time  specified  by  the  party  of  the  first  part, 
and  when  employed  in  either  capacity  be  agrees 
to  give  his  entire  time  and  attention  to  the  busi- 
ness of  Uie  Baltimore  Shoe  House. 

"(2)  The  party  of  the  first  part  agrees  to  al- 
low the  party  of  the  second  part  a  drawing 
salary  of  $2,000  a  year,  payable  senumontb- 
ly  or  monthly,  the  same  to  be  based  on  a  5% 
commission  basis  on  net  amount  of  shipments 
of  orders,  less  failures  and  such  accounts  which 
may  be  placed  with  attorneys  for  collection. 

"(3)  The  party  of  the  first  part  also  re- 
serves the  right  to  reject  such  orders  as  in 
their  judgment  are  not  acceptable  orders  or 
desirable  accounts. 

"(4)  The  party  of  the  second  part  agrees  to 
accept  the  provisions  of  this  contract,  promises 
to  abide  by  the  same  and  also  observe  all  the 
rules  of  the  house. 

"(5)  It  is  further  agreed  by  parties  of  both 
parts  that  60  days'  notice  shall  be  given  in 
writing  when  either  desires  to  terminate  con- 
tract after  Uie  end  of  one  year  from  date  here- 
in stated,  except  this  contract  shall  terminate 
by  death  or  disability  of  party  of  either  part 
from  any  cause  whatsoever." 

As  there  are  64  exceptions  In  the  record, 
we  will  not  attempt  to  discuss  each  one  sep- 
arately. The  last  one  is  numbered  the  fifty- 
second,  and  contains  the  rulings  on  the 
prayers.  The  fifteenth  was  abandoned,  and 
there  were  inserted  the  forty-second  and  one- 
half,  forty-third  and  one-half,  and  forty- 
ninth  and  one-half,  which  account  for  the  last 
being  numbered  62.  Exclusive  of  that  and 
the  first  and  second,  the  others  relate  to  rul- 
ings on  evidence. 

1.  What  we  have  designated  paragraph  (2) 
Is  the  one  which  presents  the  most  important 
questions.  It  will  be  observed  that  nothing 
is  said  In  the  written  contract  about  traveling 
expenses,  but  the  plaintiff  cont6£nds  that 
there  was  a  verbal  agreement  between  him 
and  the  firm  by  which  it  was  agreed  that  he 
was  to  be  paid  those  expenses,  while  the  de- 
fendant denies  that  such  an  agreement  was 
made,  and  relies  on  what  he  claims  to  have 
been  a  general  trade  custom  in  the  shoe  busi- 
ness in  Baltimore,  by  which  salesmen  work- 
ing on  a  6  per  cent,  commission  pay  their  own 
expenses.  Wbether  or  not  what  is  called  a 
"drawing  salary"  of  $2,000  a  year  was  to  be 
in  addition  to  the  5  per  cent,  commission 
is  also  a  matter  of  dispute,  and  evidence  of 
the  custom  was  introduced  as  to  It. 

(a)  It  is  conceded  by  the  appellee  that,  in- 
asmuch .as  the  written  contract  is  silent  on 
the  subject,  if  there  was  a  verbal  agreement 
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that  the  firm  was  to  pay  the  traveling  ex- 
penses, then  it  would  be  inadmissible  to  offer 
testimony  of  usage  or  custom  on  that  subject, 
but  he  contends  that  there  was  not  such  a 
verbal  contract,  and  hence  the  testimony  was 
admissible.  It  may  be  well  to  say  ta  passing 
that  the  plaintiff's  fifth  prayer,  which  was 
granted  as  modified,  expressly  Instructed  the 
jury  that  if  they  found  that  the  Baltimore 
Shoe  House  did  through  Lubin  enter  into  an 
agreement  with  the  plaintiff  to  pay  him  6 
per  cent,  commissions,  together  with  all  his 
traveling  expenses  in  addition  to  the  drawing 
salary,  then  they  should  disregard  all  evi- 
dence tending  to  show  a  general  custom  In 
and  around  Baltimore  requiring  wholesale 
shoe  salesmen  receiving  5  per  cent  commis- 
sions on  sales  to  bear  all  their  traveling  ex- 
penses. The  defendant's  first  prayer  In  sub- 
mitting the  question  of  the  general  custom  or 
usage  required  the  jury  to  find  that  there 
was  no  oral  agreement  or  understanding  be- 
tween the  parties  as  to  traveling  expenses, 
and  his  second  in  regard  to  the  drawing  sal- 
ary had  a  similar  requirement.  It  is  there- 
fore clear  that  there  was  no  attempt  to  vary 
the  alleged  verbal  contract  by  a  cdstom  or 
usage,  but  it  was  only  in  the  event  of  the  ju- 
ry finding  that  there  was  no  such  contract 
that  the  evidence  was  to  be  considered. 

[1  ]  (b)  The  eighth,  seventeenth,  eighteenth, 
nineteenth,  twentieth,  twenty-first,  twenty- 
second,  twenty-third,  twenty-fourth,  twenty- 
fifth,  twenty-sixth,  twenty-seventh,  twenty- 
eighth,  twenty-ninth,  thirtieth,  thirty-first, 
thirty-second,  thirty-third,  thirty-sixth, 
thirty-seventh,  and  thirty-eighth  exceptions 
relate  to  the  question  of  usage  or  custom. 
Without  deeming  It  necessary  to  discuss  those 
exceptions  separately,  we  think  it  is  clear 
that  there  was  evidence  of  such  custom.  In 
addition  to  the  testimony  of  the  appellee 
himself  that  of  Messrs.  Jandorf,  Mills,  Tub- 
man, Cohen,  and  Blum  at  least  tended  to  es- 
tablish a  general  and  uniform  custom  or  us- 
age in  the  wholesale  shoe  business  of  Balti- 
more in  reference  to  traveling  expenses  and 
a  drawing  salary.  In  Appleman  v.  Fisher,  84 
Md.  540,  552,  Judge  Alvey  said: 

"It  would  certainly  have  been  competent  to 
them,  by  express  referenze,  to  have  adopted 
the  usage  in  Baltimore  as  determining  the  na- 
ture of  the  contract,  and  we  think  it  equally 
dear  that  if  it  be  done  by  implied  or  tacit  un- 
derstanding, it  is  as  much  obligatory  upon  the 
parties  as  if  incorporated  into  the  contract  it- 
self. The  principle  upon  which  usage  or  cus- 
tom is  applied  to  the  interpretation  of  con- 
tracts is  very  familiar,  and  of  constant  o:cur- 
rence.  It  may  be  resorted  to  in  the  absence 
of  express  stipulations,  or  where  the  meaning 
of  the  parties  is  uncertain  or  doubtful  upon 
the  language  used,  or  where  the  usage  of  the 
trade  or  business  to  which  the  contract  re- 
lates, or  with  reference  to  which  it  was  made, 
may  afford  explanation  and  supply  deficiencies 
in  the  instrument." 

In  Given  v.  Charron,  16  Md.  602,  Chief 
Judge  Le  Grand,  In  considering  an  offer  of 
evidence  of  a  custom  among  dry  goods  Job- 
bers in  the  city  of  Baltimore,  said: 


"We  think  the  testimony  was  properly  ad- 
mitted. It  was  pertinent  to  the  contract  de- 
clared upon,  and  a  link  in  the  chain  of  evidence 
to  establish  a  custom  existing  among  dry  goods 
jobbers  as  to  the  time  for  which  they  were  to 
be  understood  as  employing  clerks  when  noth- 
ing was  said  in  regard  to  it." 

See,  also,  Lyon  v.  George,  44  Md.  295; 
Kraft  V.  Fancher  &  Brown,  44  Md.  204; 
Barker  et  al.  v.  Borzone,  48  Md.  474;  Biggs 
V.  Langhammer,  103  Md.  04,  63  AtL  19& 
The  general  rule  as  to  usages  of  different 
trades  and  professions  Is  thus  stated  In  12 
Cya  1044: 

"If  there  is  a  general  usage  applicable  to 
a  particular  profession  or  business,  parties 
employing  an  mdividual  in  that  profession  are 
supposed  to  deal  with  him  according  to  that 
usage.  All  trades  have  their  usages,  and  when 
a  contract  is  made  with  a  man  about  the  busi- 
ness of  bis  craft,  it  is  framed  on  the  basis  of 
its  usage,  which  becomes  a  part  of  it,  except 
when  its  place  is  occupied  by  particular  stip- 
ulations. But  the  customs  and  regulations-  of 
employers  requiring  notice  of  intention  to  leave 
the  master's  service  must,  in  order  to  effect 
the  servant,  be  shown  to  have  been  known  by 
the  latter  at  the  time  of  entering  the  service." 

Even  if  there  be  any  question  about  the 
knowledge  of  a  party  of  the  usage  and  cus- 
tom or  whether  it  was  to  bte  presumed,  it 
was  held  in  Patterson  v.  Crowther,  70  Md. 
124,  16  Atl.  124,  that  evidence  of  the  custom 
or  usage  was  admissible,  even  If  no  proffer 
was  made  to  follow  It  up  with  evidence  of 
such  knowledge.  The  testimony  offered  In 
these  exceptions  was  therefore  admissible. 

(c)  The  third  exception  Is  not  material,  and 
requires  no  comment.     In  the  fourth  there 
was  no  error.    As  the  offers  In  reference  to 
nonshlpment  of  statements  made  by   Lubln 
were  after  the  partnership  had  ended,  and 
he  was  not  a  party  to  the  suit.  It  was  prop- 
erly excluded.     The  fifth,  sixth,  and  seven- 
teenth were  Immaterial.    The  ninth  was  rel- 
evant, but  the  answer  relieved  It  of  Injury, 
if  it  had  not  been.    There  is  no  ground  for 
reversal  in  the  tenth,  eleventh,  twelfth,  thir- 
teenth, fourteenth,  and  sixteenth.    We  have 
already  referred  to  the  exceptions  numbered 
from  the  seventeenth  to  the  thirty-eighth,  in- 
clusive, except  the  thirty-fourth  and  thirty- 
fifth,  about  which  we  have  no  doubt,  as  to 
the  correctness  of  the  rulings.     We  see  no 
special  objection  to  the  evidence  In  the  thirty- 
ninth,  but  the  question  itself  was  somewhat 
argumentative^  and  the  plaintiff  got  alt  the 
benefit  of  it  he  could  have  done  if  It  had 
been  answered.     There  was  no  error  In  the 
fortieth.    The  forty-first,  forty-second,  forty- 
second  and  a  half,  forty-third,   and  forty- 
third  and  a  half  related  to  statements  alleg- 
ed to  have  been  furnished  by  the  witness  for 
Hlmmei     Some  of  them  perhaps  carried  the 
inquiry  further  than  the  rules  of  evidence 
permitted,  but  none  of  them  are  of  a  duuac- 
ter  which  would  Justify  the  reversal  of  the 
judgment.    The  forty-fourth  was  useless  but 
harmless.     The  forty-fifth  was   Immaterial. 
The    forty-sixth,    forty-seventh,    and   forty- 
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eighth  referred  to  Mr.  Merican.  The  evi- 
dence In  those  exceptions  would  seem  to  have 
been  admissible  to  contradict  the  appellee. 
He  had  testified  that  all  of  the  salesmen  who 
traveled  on  a  commission  basis  of  5  per 
cent  were  charged  expenses  and  shortage, 
and  always  had  been.  It  may  be  true  that 
Mr.  Merican  was  under  a  special  contract, 
and  hence  was  not  governed  by  the  custom 
or  usage,  but,  if  not.  It  was  admissible  evi- 
dence, and  If  such  was  the  fact  It  could  have 
been  shown  that  he  was  under  a  special  con- 
tract. Even  then  it  would  have  contradicted 
the  broad  statement  made  by  the  appellee 
and  would  have  reflected  upon  the  question 
whether  there  was  such  a  general  custom. 
That  was  very  ma,terlal,  and  It  was  error  to 
exclude  the  evidence.  The  question  in  the 
forty-ninth  ought  to  have  been  permitted  to 
be  answered.  The  subject  was  gone  Into  by 
tbe  defendant  The  forty-ninth  and  a  half 
was  also  admissible.  We  are  also  of  the 
opinion  that  there  was  error  in  excluding  the 
evidence  In  the  fiftieth  exception.  That  re- 
flected on  the  question  of  custom.  We  do 
not  understand  why  the  question  in  the  fifty- 
first  was  not  allowed  to  be  answered.  It  is 
true  that  If  plaintUC  was  largely  Indebted 
to  defendant  it  would  not  be  very  material, 
but  he  denied  that  he  was  so  indebted. 

[2]  2.  This  brings  us  to  the  rulings  on  the 
prayers.  The  plaintiff's  first  prayer  was  faul- 
ty in  several  respects.  In  the  first  place  it 
asked  the  court  to  instruct  the  jury  that  If 
they  found  that  out  of  the  orders  sent  Into 
the  house  by  the  plaintiff  some  goods  were 
not  shipped  for  reasons  other  than  because 
such  orders  were  In  defendant's  judgment 
not  acceptable  orders  or  desirable  accounts, 
then  they  could  allow  the  plaintiff  5  per  cent 
conmilssions  on  the  net  amount  of  such  or- 
ders or  i>arts  of  orders  so  rejected  as  such. 
The  contract  allows  the  commissions  "on  net 
amount  of  shipments  of  orders,  less  failure," 
etc.,  not  on  the  orders  received.  If,  for 
example,  a  salesman  sends  in  orders  which 
ills  employer  cannot  fill,  either  at  once  or 
within  such  reasonable  time  as  will  suit 
tbe  purchaser,  and  they  are  not  filled,  the 
salesman  would  not  be  entitled  to  commis- 
sions, under  such  a  contract  as  this.  There 
may  be  other  reasons  why  the  ♦mployer  could 
not  be  required  to  fill  the  orders.  Then  un- 
der this  prayer  the  plaintiff  would  have  been 
entitled  to  recover  the  salary  plus  the  com- 
missions, regardless  of  whether  there  was 
such  a  contract  or  not  We  could  have  no 
hesitation  In  saying  that  if  we  are  to  be  con- 
fined to  the  written  contract,  such  would  not 
be  our  construction  of  It,  and  If  we  assume 
there  Is  sufficient  In  the  record  to  show  that 
there  is  some  evidence  of  a  subsequent  agree- 
ment to  that  effect,  it  is  denied,  and  was  at 
least  a  question  for  the  jury  to  determine, 
but  the  prayer  does  not  submit  it.  So  with- 
out discussing  other  questions  which  might 
be  pointed  out,  we  are  of  the  opinion  that 


that  prayer  was  properly  rejected.  The  same 
may  be  said  of  tbe  plaintiff's  prayer  No.  1%. 
The  plaintiff's  second  prayer  was  also  prop- 
erly rejected.  It  would,  to  say  the  least, 
have  been  misleading.  It  Is  true  it  does  not 
say  what  the  plaintiff  would  have  been  ear 
titled  to  recover,  but  the  Jury  might  have 
inferred  It  was  "for  the  unexpired  portion  of 
the  term  of  his  said  employment."  He  ob- 
tained employment  elsewhere,'  with  the  as- 
sistance of  the  defendant,  In  less  than  a 
month  after  he  claims  to  have  ceased  work 
for  the  defendant  When  he  was  told  of  the 
conditions  by  Mr.  Lubin  which  he  testified 
to,  he  made  no  objection  to  giving  up  the 
place  with  the  firm.  If  the  evidence  of  the 
defendant  was  correct,  which  the  prayer  did 
not  submit  to  the  Jury,  the  plaintiff  owed 
the  defendant  at  the  ttme  he  left  his  employ, 
and  still  does,  a  large  sum  of  money.  The 
jury  could  have  had  no  guide  to  go  by  in 
undertaking  to  fix  any  amount.  The  ttilrd 
prayer  was  also  properly  rejected.  Nor  can 
we  give  our  sanction  to  the  plaintiff's  fourth 
prayer.  That  would  have  required  the  de- 
fendant to  continue  the  plaintiff  in  his  em- 
ploy 60  days  longer  "even  if  the  plaintiff  was, 
at  the  time  of  his  discharge,  indebted  to  the 
defendant  in  any  sum  whatsoever,"  to  use 
the  language  of  the  prayer.  In  other  words, 
if  the  plaintiff  was  willing  and  able  to  go  on 
with  his  employment,  and  had  not  been  ter- 
minated by  death  or  disability  of  the  defend- 
ants, then  according  to  the  plaintiff's  con- 
tention, the  defendant  could  not  discharge 
him  without  giving  him  60  days'  notice  in 
writing — ^whatever  other  reason  might  exist 
for  terminating  the  employment.  The  de- 
fendant had  testified  that  the  plaintiff  had  re- 
fused to  do  some  things  he  was  directed  to 
do,  but  none  of  those  matters  were  submiir 
ted  in  tills  prayer.  Without  further  discuss- 
ing it,  we  think  there  was  no  error  In  reject- 
ing It 

[3]  There  can  be  no  valid  objection  to  the 
modification  of  the  plaintiff's  fifth  prayer. 
It  originally  read:  "Plaintiff  prays  the 
court  to  Instruct  tbe  Jury  that  if  they  find 
from  the  uncontradicted  evidence,"  etc.  The 
court  struck  out  the  word  "uncontradicted," 
and  why  the  plaintiff  should  object  to  that 
we  do  not  understand.  The  jury  was  permit- 
ted to  find  from  the  "evidence"  by  the  court's 
modification,  and  was  not  limited  to  "uncon- 
tradicted evidence,"  as  It  was  by  the  prayer 
as  originally  drawn. 

[4]  The  plaintUTs  prayer  No.  6%  was  also 
properly  rejected.  There  is  no  legally  suffi- 
cient evidence  that  any  rejection  of  orders 
was  made  "without  the  exercise  of  th^r 
judgment  or  In  bad  faith,"  as  the  prayer 
states,  but  It  asked  that  the  jury  be  instruct- 
ed that  under  the  written  contract  Levinstein 
"in  his  accounting  with  the  plaintiff  is  en- 
titled only  to  such  deductions  from  the  plain- 
tiff's sales  orders  as  said  Levinstein  .had  prov- 
ed to  the  Jury's  satisfaction  were  by  the  Bal- 


Digitized  by 


Google 


_s 


8S2 


103  ATLANTIC  REPOETBB 


(Ud. 


timore  Shoe  House  rejected  In  the  exercise 
of  thdr  Judgment  and  In  good  faith."  We 
understand  the  burden  to  be  on  the  plaintiff 
to  prove  bad  faith,  and  not  on  the  defendant 
to  prove  good  faith.  Lynn  v.  B.  &  O.  R.  E. 
Co.,  60  Md.  404,  45  Am,  Rep.  741. 

[8]  The  defendant's  first  prayer  is  in  ref- 
erence to  the  general  custom  or  usage  in  Bal- 
timore city  as  to  traveling  expenses,  in  the 
absence  of  contract,  and  the  second  is  in  ref- 
erence to  that  as  to  the  drawing  salary. 
Those  prayers  have  given  us  more  difficulty 
than  any  of  the  others.  The  first  one  did 
submit  to  the  Jury  the  question  whether 
"there  is  a  general  custom  or  usage  in  Bal- 
timore city  and  vicinity  between  employers 
and  employes  engaged  in  the  wholesale  shoe 
business,  to  the  effect  that  traveling  sales- 
men who  are  employed  by  wholesale  slioe 
houses  to  sell  upon  a  5  per  cent,  commission 
are  to  have  their  traveling  expenses  advanc- 
ed by  the  employer,  but  charged  against  the 
employe  and  deducted  from  his  commissions," 
etc.,  but  it  did  not  submit  the  question  of  his 
knowledge  of  the  custom  or  usage.  It  will 
be, observed  that  the  expression  "uniform," 
which  the  cases  generally  hold  the  custom  or 
usage  must  be,  was  omitted,  but,  r^ardless 
of  that,  the  evidence  in  the  case  relative  to 
the  custom  or  usage,  which  in  our  Judg- 
ment was  sufficient  to  be  submitted  to  the 
jury,  cannot  be  said  to  be  of  such  character 
as  would  authorize  the  court  to  say,  as  a 
matter  of  law,  that  the  plaintifl  must  be  pre- 
sumed to  have  had  knowledge  of  It  and  to 
have  contradicted  with  reference  to  it. 
There  was  ample  evidence  to  go  to  the  Jury 
on  the  subject,  but  it  was  for  it  to  say  wheth- 
er the  custom  was  sufficiently  general  and 
well  established  to  give  notice  to  the  plain- 
tiff of  it  It  was  said  by  Judge  Briscoe,  in 
Bait.  Baseball  Club  v.  Pickett,  78  Md.  375, 
886,  28  AU.  279,  280  (22  L.  R.  A.  690.  44  Am. 
St  Rep.  304)  that: 

"The  authorities  all  bold  that  a  usage,  to 
be  admissible,  must  be  proved  to  be  known  to 
the  parties,  or  be  so  general  and  well  estab- 
lished that  knowledge  and  adoption  of  it  may 
be  presumed,  and  it  must  be  certain  and  uni- 
form"— citing  a  number  of  cases. 

Amongst  those  cited  is  Patterson  v.  Orow- 
ther,  70  Md.  124,  16  AU.  531,  to  which  we  re- 
ferred in  considering  the  question  of  the  ad- 
missibility of  the  evidence  as  to  the  usage. 
After  quoting  from  Bank  of  Columbia  v. 
Fitzhugh.  1  Har.  &  G.  239,  248,  Judge  Bryan, 
in  speaking  for  the  court  said: 

"Unless  It  is  of  such  great  notoriety  that 
knowledge  and  adoption  of  it  may  be  presum- 
ed, it  must  be  proved  to  be  known  to  the  par- 
ty whose  contract  is  to  be  brought  withfai  its 
operation." 

Although  Patterson  made  a  contract  for 
work  to  be  done  in  Baltimore  county,  and 
It  was  proven  that  there  was  a  well-known 
custom  in  that  county  and  Baltimore  city 
\ihich  was  sought  to  be  used  against  him, 
Judge  Bryan  said: 

"There  was  no  offer  to  prove  that  Patterson 
had  knowledge   of  the  usage.     He   seems  to 


have  in  some  way  become  bound  to  build  this 
wall  for  the  United  States;  but  his  relation 
to  the  work  is  not  distinctly  stated  in  the  bill 
of  exceptions.  We  cannot  say,  from  anything 
therein  stated,  that  he  was  presumed  to  know 
the  custom." 

It  was  said  In  Burroughs  7.  Langley,  10 
Md.  248: 

"Notwithstanding  the  evidence  as  to  the 
prevalence  of  the  custom  was  all  on  one  side, 
that  question  should  have  been  submitted  to 
the  jury.  Grove  v.  Brien,  1  Md.  Rep.  438. 
And  the  prayers  should  also  have  indicated  the 
inference  that  they  were  at  liberty  to  draw 
from  the  whole  evidence;  that  is  to  say,  wheth- 
er the  parties  contracted  with  reference  to  the 
usage  or  not" 

See,  also,  Oelrichs  &  Lnrman  v.  Ford,  21 
Md.  489,  520,  where  the  distinction  Is  pointed 
out  between  a  general  usage,  of  which  the 
courts  take  notice,  ex  officio,  and  special  or 
particular  usages.  There  undoubtedly  may 
be  such  as  do  not  require  the  submission  of 
thenr  to  the  Jury,  but  we  cannot  hold  that 
the  evidence  in  tills  record  is  sufficient  to 
put  this  case  in  that  class,  although,  as  al- 
ready indicated,  we  are  of  the  opinion  that 
there  was  ample  to  go  to  the  Jury  for  it  to 
determine  whether  the  parties  contracted 
with  reference  to  the  usage  or  custona.  It  is 
certainly  a  safer  rule  to  require  that  to  be 
submitted  to  the  Jury  under  sacb  circum- 
stances as  we  have  l)efore  us,  and  the  defend- 
ant's first  prayer  is,  in  our  Judgment  de- 
fective for  not  doing  so. 

[8]  Much  of  what  we  have  said  is  appli- 
cable to  his  second  prayer,  but  there  is  this 
difference.  With  the  evidence  explaining 
what  "a  drawing  salary"  is  we  think  there 
can  be  no  question  about  the  proper  Inter- 
pretation of  the  written  contract  on  that 
subject  It  manifestly  does  not  mean  a  sal- 
ary plus  commissions,  but  that  tiie  salary 
should  be  deducted  from  the  commissions, 
and  we  do  not  think  there  was  enough  in  the 
record  to  Justify  the  contention  that  there 
was  legally  sufficient  evidence  of  any  under- 
standing or  agreement  to  pay  the  salary  in 
addition  to  the  commission,  or  any  valid  al- 
teration of  the  written  contract  which,  es- 
pecially with  the  evidence  explaining  the 
meaning  of  the  term,  is  clear  on  that  ques- 
tion. It  would  not  therefore  be  necessary  to 
reverse  the  Judgment  on  account  of  the  omis- 
sion In  the  second  prayer.  The  defendant's 
fourth,  fifth,  and  sixth  prayers  were  proper- 
ly granted.    His  seventh  prayer  is  as  follows : 

"The  defendant  prays  the  court  to  instruct 
the  jury  that  in  determining  whether  or  not 
there  is  any  sum  due  the  plaintiff  from  the  de- 
fendant, they  have  a  rifiht  to  consider  the 
auditor's  report  filed  in  this  case  and  offered 
in  evidence,  and  that  while  they  are  not  abso- 
lutely bound  by  the  figures  contained  therein, 
they  should  consider  said  figures  as  prima 
facie  correct  and,  in  determining  whether  or 
not  there  is  anything  due  from  the  defendant 
to  the  plaintiff  in  this  case,  they  should  not 
change  or  deviate  from  said  figures  so  found  by 
the  auditor  unless  they  are  satisfied  by  a  fair 
preponderance  of  evidence  tbnt  some  or  ail 
of  said  figures  are  incorrect" 
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As  the  aoditor's  report  seems  to  have  been 
«led  with  the  consent  of  both  sides,  this 
case  may  be  conceded  to  be  different  to  some 
extent  from  Wlsner  v.  Wilhelm,  48  Md.  1,  but 
It  would  be  going  very  far  to  give  such  an 
audit  the  force  and  effect  that  this  prayer 
gave  it,  and  in  view  of  what  was  said  In 
Wisner  v.  Wllhelm  we  must  hold  the  grant- 
ing of  that  prayer  reversible  error. 

"The  court's  instruction"  was  clearly  cor- 
rect. We  do  not  deem  It  necessary  to  further 
discuss  the  special  exceptions  to  the  prayers. 

It  follows  that  the  Judgment  must  be  re- 
versed. 

Judgment  reversed,  and  new  trial  award- 
ed, the  appellee  to  pay  the  costs. 


EAST  JERSEY  WATER  CO.  v.  BOARD  OP 

CONSERVATION  &  DEVELOPMENT. 
ACQUACKANONK  WATER  CO.   v.   SAME. 

(Supreme  Court  of  New  Jersey.    April  25, 
1918.) 

(Syllaius  hy  IJte  Court.} 

1.  Waters  and  Wateb  Courses  i3=>198  — 
Diversion  —  Certificate  —  Time  for  Fil- 
ing!. 

The  defendant,  as  successor  of  the  state 
water  supply  commission,  certified  'to  the  state 
comptroller  the  names  of  each  of  the  prosecutors 
above  named  as  corporations  owing  money  to 
the  state  for  the  diversion  of  water  for  the 
last  half  of  the  year  1915  and  for  the  year 
1916,  and  the  sums  due  from  each  for  each  pe- 
riod, under  the  Water  Supply  Act  (4  Comp.  St. 
1910,  p.  5797,  IS  12-20).  The  statute  requires 
such  certificate  to  be  filed  between  January  1st 
and  February  15th  in  each  year.  The  certifi- 
cates in  question  were  not  filed  until  February 
17,  1917.  Held,  that  the  statute  as  to  filing  was 
not  mandatory,  and  the  omission  of  the  state 
water  supply  commission,  or  its  successor,  to 
file  the  certificates  before  February  15th  in 
each  year  did  not  forfeit  the  right  of  the  state 
to  collect  the  sums  subsequently  certified;  the 
right  of  appeal  being  allowed  and  availed  of. 

2.  Waters  and  Water  Courses  <&=>198  — 
Diversion— Statutb— "Now  Being  Leoal- 
LY  Diverted." 

The  words  of  the  statute  "now  being  legally 
diverted"  mean  the  amount  being  diverted  ac- 
cording to  law  In  1907,  when  the  act  went  into 
effect,  and  do  not  extend  to  a  quantity  which,  by 
contract,  the  corporation  may  subsequently  re- 
quire to  supply  increased  needs  of  those  with 
whom  it  has  contracted  to  supply  water.  An 
abstractor  may  take  what  it  was  in  1907  divert- 
ing, and,  if  that  did  not  reach  the  statutory 
maximum  exemption,  as  much  more  as  is  requir- 
ed to  make  the  total  maximum  diversion  allowed 
without  payment  of  the  license  fee.  If  in  1907 
the  daily  diversion  exceeded  100  gallons  per 
capita,  the  amount  then  diverted  may  be  taken 
without  payment,  and,  if  it  was  less,  no  li- 
cense fee  can  be  imposed  until  it  exceeds  the 
statutory  quantity. 

Certiorari  by  the  East  Jersey  Water  Com- 
pany and  by  the  Acquackanonk  Water  Com- 
pany against  the  Board  of  Conservation  and 
Development,  to  review  certain  license  fees 
for  the  use  of  water.    Judgment  affirmed. 

Argued  February  term,  1918,  before  BER- 
€BN  and  BLACK,  JJ. 


Humphreys  &  Sumner,  of  Paterson,  for 
prosecutors.  John  W.  Westcott,  Atty.  Gen., 
and  Herbert  Boggs,  Asst.  Atty.  Gen.,  for  de- 
fendant. 

BERGEN,  J.  The  questions  Involved  In 
the  above  cases  are  similar,  were  argued  to- 
gether, and  can  be  disposed  of  in  one  opin- 
ion. 

The  board  of  conservation  and  develop- 
ment certified  to  the  state  comptroller  the 
amounts  of  money  claimed  to  be  due  to  the 
state  from  the  foregoing  prosecutors,  respec- 
tively, for  water  diverted  from  streams  for 
the  purpose  of  a  public  water  supply,  be- 
tween July  1,  1915,  and  December  31st  of 
the  same  year,  and  also  from  the  East  Jer- 
sey Water  Company  between  January  1  and 
December  81  In  the  year  1916  as  well.  The 
comptroller  of  the  state  demanded  payment 
thereof,  and  a  writ  of  certiorari  was  allowed 
to  review  the  proceedings  upon  which  the 
demand  was  based.  The  power  of  the  com- 
mission to  fix  the  amount  and  certify  It  to 
the  comptroller  and  his  right  to  demand  pay- 
ment is  based  upon  a  statute  entitled  "An 
act  to  establish  a  state  water  supply  com- 
mission, and  to  define  Its  powers  and  duties, 
and  the  conditions  under  which  waters  of 
this  state  may  be  diverted"  (P.  L.  1907,  p. 
633;  4  C.  S.  5797),  section  8  of  which  pro- 
vides that  "every  municipality,  corporation 
or  private  person  now  diverting  the  water  of 
streams  or  lakes  with  outlets,  for  the  pur- 
pose of  a  public  water  supply  shall  make  an- 
nual payments  on  the  first  day  of  May  to 
the  state  treasurer  for  all  such  water  here- 
after diverted  In  excess  of  the  amount  now 
being  legally  diverted,"  provided  no  payment 
shall  be  required  until  such  diversion  ex- 
ceeds 100  gallons  per  capita  dally  of  the  per- 
sons supplied,  the  payments  required  being 
based  on  the  amount  diverted  in  excess  of 
the  amount  so  fixed,  and  to  be  deemed  a  li- 
cense, the  amount  of  the  payment  to  be  fixed 
by  the  commission  at  a  rate  prescribed  by 
the  act.  The  statute  further  provides  that 
the  commission  shall  certify  to  the  state 
comptroller,  as  soon  as  practicable  after  the 
1st  day  of  January,  and  not  later  than  the 
15th  of  February  of  each  year,  the  names  of 
all  corporations  or  persons  owing  money  to 
the  state  for  the  diversion  of  water  during 
the  preceding  year  with  the  amount  due; 
that  the  state  comptroller  shall  promptly  no- 
tify such  debtors  of  the  amount  of  their  in- 
debtedness to  the  state,  and  if  not  paid  on 
or  before  the  1st  day  of  July  of  the  same 
year  the  default  shall  be  certified  by  the 
state  comptroller  to  the  Attorney  General, 
who  shall  take  immediate  steps  to  collect  the 
same. 

It  Is  conceded  by  the  prosecutors  that  the 
commission  certified  to  the  comptroller  the 
names  of  the  two  prosecutors  and  the 
amount  due  from  each  on  the  17th  day  of 
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February,  1917,  and  that  this  certificate  was 
subsequently  amended  by  reducing  the  sums 
claimed  to  be  due,  and  the  amended  certifi- 
cate filed  with  the  comptroller  of  the  state, 
about  the  9tb  day  of  March,  1917.  It  Is  also 
conceded  that  the  amounts  fixed  are  correct 
and  should  be  paid  if  the  prosecutors  are 
liable. 

[1]  The  first  point  which  both  prosecutors 
urge  rdates  to  the  diarge  for  the  half  year 
ending  December  31,  1915,  which  is  that  as 
to  this  license  fee  they  are  not  liable  because 
It  was  not  fixed  prior  to  the  15th  of  Febru- 
ary, 1916,  the  argument  being  that  this  re- 
quirement of  the  statute  is  mandatory,  and 
If  the  commission  neglect  to  fix  the  amount 
and  certify  It  to  the  comptroller  before  that 
date,  the  right  of  the  state  is  forfeited.  The 
prosecutors  in  their  brief  Insist  that  the  re- 
quirements of  the  act  as  to  ascertainment  of 
the  amount  due  and  the  machinery  estab- 
lished for  the  collection  of  these  debts  is 
mandatory,  and  If  not  strictly  compiled  with 
no  payment  can  be  enforced  by  the  state. 
They  do  not  contest  the  rule  that  statutes 
directing  the  mode  of  proceedings  of  public 
officers  are  usually  held  to  be  directory,  and 
that  a  strict  compliance  with  such  a  provi- 
sion is  not  essential  to  the  validity  of  the 
proceeding  unless  there  is  something  In  the 
statute  which  shows  a  different  Intent,  but 
they  argue  that  the  provision  that  the  certif- 
icate shall  be  made  not  later  than  the  15th 
day  of  February  In  each  year  is  mandatory, 
and  an  express  limitation  on  the  right  of  the 
state  to  enforce  the  payment  if  default  be 
made,  and  they  further  argue  that  unless 
this  be  so  the  state  might  enforce  snch  a 
payment  after  holding  in  suspense  for  an  in- 
definite time,  even  as  long  as  100  years.  It 
is  not  necessary  in  this  case  to  speculate  re- 
garding conditions  a  century  hence,  or  even 
for  a  shorter  period,  or  whether  an  undue 
delay  might  warrant  an  Inference  of  the 
abandonment  of  such  right,  for  in  this  case 
the  prosecutors  lose  nothing  by  the  delay. 
They  were  accorded  the  right  to  appeal,  and 
their  appeal  was  heard  and  considered,  and 
was  Just  as  effective  as  tf  made  a  year  ear- 
lier. The  statute  provides  that  any  party 
aggrieved  by  the  action  of  the  commission 
may  file  a  written  complaint  on  or  before 
March  20th,  which  shall  be  heard  and  the 
appellant  permitted  to  give  evidence  of  the 
facts,  all  of  which  was  accorded  the  prose- 
cutors In  this  case,  and  they  availed  them- 
selves of  It  It  also  requires  the  commis- 
sion to  certify  to  the  comptroller  the  amount 
due  as  soon  as  practicable  after  the  1st  day 
of  January,  and  not  later  than  the  15th  day 
of  February  in  each  year.  This  we  think  Is 
directory  and  not  mandatory,  and  If  the  cer- 
tificate was  not  filed  with  the  comptroller 
before  March  20th  In  any  one  year,  the  right 
of  the  delinquent  to  appeal  would  not  be  lost. 
The  requirement  to  file  the  certificate  not 
later  than  the  15th  day  of  Fetouary  in  each 
year  Is  not  an  express  limitation,  and  the 


omission  or  neglect  to  do  so  does  not  work  a 
forfeiture  of  the  right  of  the  state  to  collect 
the  license  fee,  If  the  certificate  be  sntae- 
quently  filed  and  an  opportunity  for  appeal 
afforded. 

It  is  next  urged  that  the  present  defend- 
ant was  the  successor  of  the  state  water  snp- 
ply  commission  by  virtue  of  the  statute  (P. 
L.  1915,  p.  426),  which  provides  that  It  sliaU 
not  take  effect,  or  be  construed  to  Include 
the  state  water  supply  commission,  until  tbe 
30th  day  of  Jnne,  1916,  and  that  the  state 
water  supply  commission  shall  retain  all  Its 
powers  and  continue  to  discharge  them  until 
that  date,  so  that  it  was  its  duty  to  make 
the  certificate  for  the  year  1916,  bnt  we  see 
I  no  reason  why  the  defendant  could  not  per- 
form, after  It  came  into  office,  the  duty  which 
its  predecessor  had  neglected.  The  liability 
to  pay  had  been  fixed  by  statute,  and  It  was 
a  mere  matter  of  calculation  to  ascertain  tbe 
amount  due.  We  can  perceive  no  legal  rea- 
son why  this  license  fee  shonld  be  canceled, 
or  the  state  denied  lUf  right  to  c<Alect  it,  for 
any  of  the  reasons  so  far  considered. 

The  writ  of  certiorari  allowed  the  Ac- 
quackanonk  Water  Company  Is  limited  to  a 
review  of  the  order  certifying  the  amount 
due  for  the  last  six  months  of  the  year  1915, 
and  it  is  not  concerned  In  the  question  rais- 
ed by  the  East  Jersey  Water  Coiupany  re- 
lating to  the  certificate  for  the  year  1916, 
and  therefore  as  to  the  Acquackanonk  Com- 
pany the  proceedings  will  be  affirmed. 

[2]  On  behalf  of  the  East  Jersey  Companj- 
it  is  argued  that  both  license  charges  are  Il- 
legal because  prior  to  June  15,  1907,  when 
the  original  act  went  into  force,  that  com- 
pany was  under  contract  to  supply  certain 
municipalities  with  whatever  quantities  of 
water  they  from  time  to  time  required,  and 
to  pump  and  filter  all  the  water  used  by  oth- 
er water  companies  which  were  under  con- 
tract to  furnish  a  supply  of  water  to  certain 
municipalities,  and  that  It  was  legally  di- 
verting in  1907  such  quantity  of  water  as 
was  then,  or  might  In  the  future  be,  required 
to  supply  its  contracts,  at  least  to  its  then 
capacity  of  65,000,000  gallons  dally,  while  Its 
then  actual  diversion  did  not  exceed  28,000,- 
000  gallons  dally.  The  defendant  certified  to 
the  comptroller  as  due  a  sum  based  on  the 
actual  diversion  In  1907,  and  the  correctness 
of  the  amount  and  computation  Is  not  ques- 
tioned, the  complaint  being  that  the  water 
company  is  not  required  to  pay  for  excess  di- 
version where  it  is  required  to  supply  mn- 
niclpalltles  with  which  it  had  then  contract- 
ed for  whatever  quantities  they  from  time  to 
time  required.  In  other  words,  there  can  he 
no  excess  subject  to  the  license  fee  so  long 
as  the  diverted  water  Is  required  to  fulfill 
the  contracts.  This  construction  will  make 
the  statute  inefficacious,  because  the  growing 
demands  of  this  different  contracting  munici- 
palities for  water  may  take  the  entire  flow 
of  the  Passaic  river,  and  ought  not  to  be 
adopted  unless  required  by  the  statute  in 
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plalu  terms.  The  statate  requires  payment 
"for  all  such  water  hereafter  diverted  iu  ex- 
cess of  the  amount  now  being  legally  divert- 
ed," with  the  proviso  that  no  payment  be  re- 
quired until  the  legal  diversion  shall  exceed 
100  gallons  per  day  per  capita.  We  are  of 
opinion  that  "legally  diverted"  means  not  a 
future  diversion,  but  one  now  being  exercis- 
ed under  a  legal  right,  and  that  imder  this 
statute  a  legal  abstractor  may  take  what  he 
was  diverting  in  1907,  and.  If  that  did  not 
reach  the  statutory  maximum  of  exemption, 
as  much  more  as  is  required  to  make  the  to- 
tal diversion  100  gallons  per  day  per  capita, 
for  each  of  the  municipalities  supplied,  withr 
out  payment  of  the  license  fee. 

If  in  1907  the  dally  diversion  exceeded  100 
gallons  per  capita,  the  amount  then  diverted, 
if  lawful,  may  be  taken  without  payment, 
and  if  It  was  less,  no  license  fee  can  be  im- 
posed until  it  exceeds  the  statutory  quantity. 
We  do  not  deem  it  of  any  Importance  what 
disposition  the  East  Jersey  Water  Company 
makes  of  tlje  water  after  diversion — it  Is  the 
original  person  or  corporation  who  diverts, 
that  the  statute  applies  to.  The  license  fee 
was  imposed  on  the  excess  diverted  beyond 
the  amount  actually  being  taken  in  1907,  and 
that  being,  in  our  view,  a  correct  construc- 
tion of  the  law,  we  find  no  error  In  this  rec- 
ord. 

This  leads  to  an  affirmance,  with  costs,  of 
all  the  license  fees  imposed  which  are  now 
under  review  In  both  cases. 


ERIE  R.  CO.  V.  CITY  OF  PASSAIO. 
(Supreme  Court  of  New  Jersey.    May  9,  1918.) 

(SyTlahu*  (y  the  Oovrt.) 

MUNICIPAI.  CORPOBATIONS  <S=>438— Railkoah 
RiQHT  of  Wat— Special  Assessment. 
The  assessment  of  the  right  of  way  of  a 
railroad  company  used  for  railroad  purposes 
cannot  be  assessed  upon  the  basis  either  of  the 
general  or  special  enhancement  of  its  market 
value,  hut  only  for  actual  benefit  to  such  land 
for  the  public  uses  for  which  it  was  acquired; 
such  assessment  may  rest  upon  the  increased  fa- 
cility of  use  for  railroad  purposes. 

Certiorari  by  the  Erie  Railroad  Company 
to  review  an  assessment  by  the  City  of  Pas- 
saic for  the  Improvement  of  an  avenue  In  that 
dty.     Judgment  affirmed. 

Argued  February  term,  1918,  before  BER- 
GEN and  BLiACK,  JJ, 

Collins  &  Corbin,  George  S.  I^obart,  and 
Robert  J.  Bain,  all  of  Jersey  City,  for  prose- 
cutor. Albert  O.  Miller,  Jr.,  of  Passaic,  fpr 
defendant 

BLACK,  J.  This  is  a  certiorari  to  review 
an  assessment  for  the  improvement  of  Central 
avenue  in  the  dty  of  Passaic,  along  which  the 
property  assessed  lies.  The  assessments  are 
for  resetting  of  the  curb  and  the  asphalting  of 
Central  avenue.  This  certiorari  was  allowed 
to  review  the  assessments  on  plots  Nos.  7  and 


12%  In  block  No.  107a,  plots  Nos.  la,  1%,  and 
14  In  block  No.  Ula,  plots  Nos.  14  and  15% 
in  block  No.  126,  plots  Nos.  1  and  1%  In  block 
No.  127,  as  the  same  are  laid  down  on  the 
Fourth  ward  assessment  map  of  the  city  of 
Passaic,  which  assessments  were  confirmed 
by  Judge  Silzer,  in  the  circuit  court  of  Pas- 
saic county,  on  the  29th  day  of  April,  1916, 
except  as  to  plot  No.  7  in  block  No.  lOTa. 
Judge  Silzer  recognized  the  rule  that  the 
right  of  way  of  a  railroad  company  can- 
not be  assessed  upon  the  hasls  either  of  the 
general  or  special  enhancement  of  its  market 
value,  but  only  for  the  actual  benefit  to  such 
lands  for  the  public  uses  for  which  they  were 
acquired;  that  such  an  assessment  may  rest 
upon  the  Increased  facility  of  use  for  rail- 
road purposes,  and  not  upon  the  enhanced 
market  value.  Erie  R.  R.  Co.  v.  City  of 
Paterson,  72  N.  J.  Law,  83,  59  Atl.  1031;  New 
York  Bay  R.  R.  Co.  v.  City  of  Newark,  82  N.  J. 
Law,  591,  83  Atl.  962.  He  then  dealt  with 
each  lot  In  the  following  order:  Block  Ilia, 
lot  1%.  This  lot  had  on  It  a  freight  house 
and  scale  house  from  which  Ice  Is  sold  to  the 
public,  and  that  the  rest  of  the  lot  had  on  it 
tracks  vrith  driveways  between  them  from 
which  freight  cars  were  loaded  and  unloaded, 
using  the  entrance  at  the  freight  hou^,  and  as 
to  this  he  held  ttiat  the  improvements  in- 
creased the  facility  for  its  use  for  railroad 
purposes,  and  that  it  was  assessable.  And  so 
as  to  the  other  lots  he  found  from  the  facts  in 
each  case  that  the  improvement  facilitated 
the  use  of  them  for  railroad  purposes. 

The  prosecutor  first  urges  that  the  lots  are 
used  for  railroad  purposes,  and  have  been  as- 
sessed to  the  same  extent  as  If  not  so  used, 
in  disregard  of  the  fact  of  such  use. 

The  proof  shows  that  the  assessment  was 
levied  at  a  uniform  rate  of  $2.50  for  the 
paving  and  35  cents  for  each  lineal  foot  where 
the  curbing  was  laid.  This  we  think  cannot 
be  said  to  be  an  error,  because  it  may  well 
be — and  there  is  no  proof  to  the  contrary — 
that  the  amount  assessed  against  the  prose- 
cutors had  reference  only  to  such  benefit  as 
was  derived  from  the  Increased  facility  of 
access. 

It  Is  next  urged  that  the  assessments  have 
not  been  distributed  among  the  respective 
landowners  In  proportion  to  the  benefits  re- 
ceived. But  that  begs  the  question,  which  Is 
whether  the  prosecutors  have  been  properly 
assessed.  If  they  have  been  benefited  to  the 
extent  of  the  assessments,  they  are  not  in- 
jured, and  could  not  be,  unless,  as  general 
taxpayers  an  undue  burden  was  cast  upon 
the  dty  because  of  Insufficient  assessments 
against  other  landowners,  but  that  question 
has  not  been  raised.  The  rest  of  the  prose- 
cutor's brief  Is  a  mere  reiteration  of  the 
points  stated. 

We  see  no  reason  why  this  assessment 
should  be  set  aside.  The  proceedings  are  con- 
drmed,  and  the  judgment  of  the  circuit  court 
afllrmed,  with  costs. 
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THOMPSON  V.  THOMPSON.     (No.  42-681.) 

(Court  of  Chancery  of  New  Jersey.     April  9, 
1918.) 

(Syllaiu*  hv  th«  Court) 

1.  DtvoBCB  «s>327,  828  —  Decree  —  Poix 
Faith  and  Credit  —  Fobjeign  Deckee  of 
Divorce— Jtjsisdiction. 

A  foreign  decree  of  divorce  is  not  entitled 
to  recognition  under  the  full  faith  and  credit 
clause  of  the  federal  Constitution,  unless  the 
court  had  jurisdiction  over  the  subject-matter 
and  both  parties.  Service  of  process  within  the 
state  is  necessary  to  obtain  jurisdiction  over  the 
defendant,  unless  the  matrimonial  domicile  is  in 
the  state,  when  jurisdiction  may  be  had  by 
substituted  service. 

2.  Divorce  <e=>327  —  Foreign  Divorce  De- 
cree—E  r^roRCEMENT— Comity. 

A  foreign  decree  of  divorce  is  not  entitled 
to  enforcement  on  the  principles  of  comity, 
unless  the  court  obtained  juris<1iction  in  the 
manner,  and  in  substantial  conformity  with 
the  requirements,  for  acquiring  jurisdiction  in 
such  cases  in  this  state,  i.  e..  the  plaintiff  for 
the  two  years  next  preceding  the  commencemeut 
of  the  action  must  have  been  a  bona  fide  resident 
of  the  state  in  which  the  divorce  was  obtained, 
except  in  causes  for  adultery. 

3.  Divorce  «=>327  —  Foreign  Decree  — Va- 

UDITT. 

A  foreign  decree  of  divorce  granted  for  a 
cause  which  occurred  while  the  parties  resided 
in  this  state,  and  the  defendant  went  into  an- 
other in  order  to  obtain  it,  is  without  force  or 
effect. 

4.  Divorce  9=>326  —  Foreign  Divorce  — 
Public  Policy— Statute. 

The  rule  of  public  policy  established  by  the 
divorce  act  is  applicable  to  foreign  divorces  ei- 
ther a  vinculo  or  a  mensa  et  thoro. 

5.  JuDGSTENT  «=>818(5)— Foreign  Judgment 
—Validity— JuBiSDicTiow. 

The  jurisdiction  of  a  foreign  court  over  the 
parties  or  subject-matter  may  be  inquired  into 
and  determined  by  the  court  in  which  the  judg- 
ment is  sought  to  be  enforced.  An  adjudication 
by  a  foreign  court  that  it  has  such  jurisdiction 
is  of  no  evidential  force  in  determining  whether 
such  jurisdiction  existed. 

6.  Divorce  ig=3327— Domicile  iS=>5  —  Domi- 
cile OF  WijTE— Wii'E's  Election  or  Domi- 
cile—Justifioation. 

A  husband's  domicile,  in  legal  contempla- 
tion, is  the  domicile  of  the  wife,  and  is  un- 
changeable by  her,  except  with  bis  acquiescence 
or  consent,  or  for  such  misconduct  on  his  part, 
inimical  to  the  union,  as  justifies  her  in  selecting 
another.  Whether  such  justifying  cause  exist- 
ed is  to  be  determined,  upon  evidence,  by  the 
tribunal  in  which  a  foreign  judgment  of  divorce 
is  offered. 

Petition  by  James  A.  Thompson  against 
Kthel  Prince  Thompson  for  divorce  a  vin- 
culo for  desertion.  Decree  of  divorce  ad- 
vised. 

NelsMi  B.  Gaskill,  of  Trenton,  and  Heilry 
Orofut  White,  of  New  York  City,  for  petition- 
er. John  W.  Ockford,  of  Jersey  City,  for 
defendant. 


BACKES,  V.  C.  The  parties  were  married 
at  Peeksklll,  N.  Y.,  April  19,  1913,  and  went 
to  Montreal  to  live.  In  February,  1914,  they 
moved  to  Trenton,  where  they  set  up  house- 


keeping, and  where  the  petitioner  engaged  to 
business.  In  May  the  defendant  visited  ber 
former  home  In  Poughkeepsie  to  consult  ber 
family  physician  regarding  her  pregnancy. 
It  was  understood  that  the  visit  was  to  be  of 
short  duration,  but  by  mutual  understanding 
it  was  extended  from  time  to  time,  and  final- 
ly it  was  arranged  that  she  should  stay  un- 
til after  the  baby  was  bom.  In  the  mean- 
while, the  petitioner  spent  week-ends  with 
her  and  was  constantly  in  communication  by 
mail  and  telephone.  After  she  recovered 
from  childbirth,  the  defendant  showed  no 
inclination  to  rejoin  her  husband,  althonch 
frequently  importuned  to  do  so,  and  sbe  did 
not  yield  until  December  20th,  when  she  re- 
turned with  him  to  their  apartment  In  Tren- 
ton. After  getting  supper  together,  they  re- 
tired to  separate  bedrooms  for  the  night  In 
the  morning  the  petitioner  found  that  his 
wife  had  fled  with  the  baby  and  lugj^ai^e. 
She  returned  to  Peeksklll,  and  Immediately, 
through  her  attorneys,  made  overtures  for 
a  separation.  These  being  rejected,  she,  on 
January  15th,  began  an  action  in  the  Su- 
preme Court  of  the  state  of  New  York,  for 
the  county  of  Westchester,  for  a  separation 
from  bed  and  board  on  the  grounds  of  cruel 
and  Inhuman  treatment.  Service  of  process 
within  the  state  being  unobtainable,  substi- 
tuted service,  conformable  to  the  Cede  and 
pursuant  to  an  order  of  the  court,  was  made 
upon  the  petitioner  personally  In  this  state. 
The  suit  was  undefended,  and  on  July  24, 
1915,  the  court,  upon  a  finding  that  the  de- 
fendant "has  cruelly  and  inhumanely  treated 
his  wife,"  decreed  that  "the  said  plaintilT 
and  defendant  be  separated  from  bed  and 
board  forever."  After  the  defendant  left  so 
suddenly  and  up  until  long  after  she  bad 
brought  her  suit,  the  petitioner  made  strenu- 
ous efforts  to  reconcile  her  and  to  bring  her 
to  a  sense  of  duty,  but  she  remained  obdu- 
rate. The  separation  decree  was  based  upon 
the  unsupported  testimony  of  the  defendant, 
which  discloses  not  even  a  modicum  of  pro<^ 
of  the  charge,  and  the  only  way  to  account 
for  the  defendant's  conduct  is  that  she  bad 
been  reared  in  luxury,  was  highly  tempera- 
mental, and  could  not  or  would  not  accommo- 
date herself  to  the  modest,  though  comfort- 
able, surroundings  her  husband's  moderate 
income  provided,  and  that  the  duties  of  wife 
and  the  environments  of  housekeeping  were 
uncongenial  and  distasteful.  The  evidence 
shows  a  clear  case  of  willful,  continued,  and 
obstinate  desertion  for  the  statutory  period, 
and  the  petitioner  is  entitled  to  a  divorce  un- 
less the  desertion  was  tolled  by  the  New  York 
decree. 

In  the  answer  to  the  petition,  after  admit- 
ting the  marriage,  it  Is  alleged  that  before 
the  commencement  of  this  suit  the  defendant 
brought  her  actl<»  as  above  stated;  that  the 
court  had  Jurisdiction  over  the  subject-mat- 
ter, and  that  the  defendant  was  tben,  and 
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had  been  for  npwarda  of  six  months  next 
preceding,  a  bona  flde  resident  of  tbe  state  of 
Xew  York ;  and  that  service  was  made  and 
that  Judgment  was  entered  as  hereinbefore 
related.  A  duly  exemplified  copy  of  the 
judgment  roll  was  offered  In  evidence,  and 
the  sole  contention  Is  that  It  is  plenary  proof 
of  the  plea,  under  article  4,  {  1,  of  the  Con- 
stitution of  the  United  States,  and  upon  prin- 
ciples of  Interstate  comity.  I  am  of  the  opin- 
ion that  It  has  not  the  support  of  either. 

[1].  1.  The  Judgment  Is  manifestly  not  enti- 
tled to  recognition  under  the  full  faith  and 
eredlt  clause  of  the  federal  Constitution,  be- 
cause the  foreign  court  had  not  Jurisdiction 
over  both  of  the  parties,  nor  over  the  matri- 
monial domicile.  Service  of  process  upon  the 
defendant  within  the  confines  of  the  state  is 
an  essential  requisite  (Haddock  v.  Haddock, 
201  U.  g.  562,  26  Sup.  Ct  525,  50  L.  Ed.  867, 
5  Ann.  Gas.  1),  unless  the  matrimonial  domi- 
cile is  in  that  state,  when  Jurisdiction  may 
be  had  by  substituted  service  (Atherton  v. 
Atherton,  181  U.  S.  155,  21  Sup.  Ct.  644,  45 
U  Ed.  794;  Thompson  v.  Thompson,  226  U. 
S.  551,  33  Sup.  Ct.  129,  57  U  Ed.  347).  The 
rule  is  recognized  in  this  state  in  Doughty  v. 
Doughty,  28  N.  J.  Eq.  581 ;  Wallace  v.  Wal- 
lace, 62  N.  J.  Eq.  509,  50  Atl.  788,  reversed 
on  facts  66  N.  J.  Eq.  359,  64  AtL  433;  Wat- 
kinson  v.  Watkinson,  67  N.  J.  Eq.  142,  58  Atl. 
384,  reversed  on  facts  68  N.  J.  Eq.  632,  60 
Atl.  931,  69  Ia  R.  A.  (N.  S.)  397,  6  Ann.  C^. 
326.  In  the  Atherton  Case  the  husband  sued 
tils  wife  for  divorce  on  the  ground  of  deser- 
tion in  the  Jurisdiction  of  the  matrimonial 
domicile,  and  Judgment  was  entered  upon 
constructive  service.  The  Supreme  Court 
held  the  clause  to  be  binding,  and  precluded 
the  wife  from  asserting  that  she  left  her  hus- 
band on  account  of  his  cruel  treatment  and 
from  setting  up  that  she  was  enabled  to  ac- 
quire, and  bad  in  fact  acquired,  a  separate 
domicile.  It  is  still  open  to  debate  whether 
the  rule  would  apply  If  the  wife  brought  the 
action  in  the  matrimonial  domicile  in  view 
of  the  husband's  ability  to  establidi  a 
domicile  elsewhere  at  will,  although  it  is 
strongly  intimated  In  the  opinion  that  it 
would.  In  the  case  of  Harding  v.  Harding, 
198  U.  8.  817,  26  Sup.  Ct.  679,  49  L.  Ed.  1066, 
dted  by  the  defendant  in  support  of  the 
proposition  that  a  divorce  a  mensa  et  thoro 
Is  an  absolute  bar  to  an  action  for  divorce  a 
vinculo  on  the  ground  of  desertion,  the  Su- 
preme Court  held  the  clause  to  be  operative 
because  the  court  whose  Judgment  was  Inter- 
posed as  a  bar  had  Jurisdiction  over  the  sub- 
ject-matter and  the  parties.  'So  much  as  to 
the  conclusiveness  of  the  Judgment  strictly 
under  the  Constitution. 

[2]  2.  The  Judgment  is  not  entitled  to  en- 
forcement on  the  ground  of  interstate  comi- 
ty. Before  the  present  divorce  act  was  pass- 
ed, the  judicially  declared  policy  of  this  state 
was  to  give  full  faith  and  credit  to  decrees 
of  divorce  pronounced  by  a  court  of  another 


state  in  which  the  complainant  was  domicil- 
ed and  which  had  Jurisdiction  of  the  subject- 
matter  of  the  suit,  notwithstanding  that  the 
defendant  did  not  reside  within  the  Juris- 
diction of  the  court  which  pronounced  the 
decree  and  bad  not  been  served  with  process 
therein,  provided  that  a  substituted  service 
had  been  made  ^  accordance  with  the  provi- 
sions of  the  statute  of  that  state  and  that  ac- 
tual notice  of  the  pendency  of  the  suit  bad 
been  given  to  the  defendant  and  a  reasonable 
opportimity  afforded  to  put  in  a  defense 
thereto,  and  provided  further  that  the 
ground  upon  which  the  decree  rested  was  one 
which  the  public  policy  of  this  state  recogniz- 
ed as  a  sufficient  cause  for  divorce.  Felt  v. 
Felt.  59  N.  J.  Eq.  606,  45  Atl.  106,  49  AtL 
1071,  47  L.  R.  A.  540,  83  Am.  St.  Rep.  612 
(1899).  But  in  adopting  the  Uniform  Divorce 
Law  in  1907  (C.  S.  p.  2021),  the  Legislature 
established  an  entirely  different  rule  of  pub- 
lic policy  regarding  the  force  to  be  given  to 
such  foreign  decrees.    Section  33  provides: 

"Full  faith  and  credit  sbaU  b«  given  in  all 
courts  of  tbis  state  to  a  decree  of  annulment 
of  marriage  or  divorce  by  a  court  of  competent 
jurisdiction  in  another  state,  territory  or  pos- 
sessioQ  of  the  United  States  when  the  jurisdic- 
tion of  such  court  was  obtained  in  the  manner 
and  in  substantial  conformity  with  the  condi- 
tions prescribed  in  sections  five,  six  and  seven 
of  this  act.  Nothing  herein  contained  shall  be 
construed  to  limit  the  power  of  any  court  to 
give  such  effect  to  a  decree  of  annulment  or  di- 
vorce by  a  court  of  a  foreign  country  as  may 
be  justified  by  the  rules  of  international  comity; 
provided,  that  if  any  inhabitant  of  this  state 
shall  go  into  another  state,  territory  or  country, 
in  order  to  obtain  a  decree  of  divorce  for  a 
cause  which  occurred  while  the  parties  resided 
in  this  state,  or  for  a  cause  which  is  not  ground 
for  divorce  under  the  laws  of  this  state,  a  decree 
so  obtained  shall  be  of  no  force  or  effect  in 
tiiis  state." 

Section  7,  which  is  the  pertinent  one,  pro- 
vides that  Jurisdiction  for  the  purpose  of  di- 
vorce, whether  absolute  or  from  bed  and 
board,  may  be  acquired  by  substituted  serv- 
ice: 

"(a)  When  at  the  time  the  cause  of  action 
arose,  the  petitioner  was  a  bona  fide  resident  of 
'  this  state,  and  has  continued  so  to  be  down 
CO  the  time  of  the  commencement  of  the  action, 
except  that  no  action  for  absolute  divorce  shall 
be  commenced  for  any  cause  other  than  adul- 
tery, unless  the  petitioner  has  been  for  the 
two  years  next  preceding  the  commencement 
of  the  action  a  bona  fide  resident  of  tbis  state." 

This  new  rule  was  adopted  to  put  a  check 
upon  "migratory  divorces,"  and  controls  the 
present  situation  absolutely. 

That  a  foreign  court  assumes 'Jurisdiction 
over  the  subject-matter  within  its  state,  un- 
der the  provision  of  its  laws,  and  that  its 
adjudication  is  there  valid  and  effectual,  are 
matters  wholly  irrelevant  to  the  test  fixed  by 
our  statute,  which  necessarily  limits  the  in- 
quiry to  the  ascertainment  of  whether  the 
foreign  Jurisdiction  was  obtained  in  the  man- 
ner and  in  substantial  conformity  with  the 
requirements  imposed  by  the  Legislature  up 
on  this  court  in  acquiring  jurisdiction  in 
sucli- cases,  of  which  the  principal  and  gov- 
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erning  one  Is,  except  In  causes  for  adultery, 
that  the  petitioner  "has  heen  for  the  two 
years  next  preceding  the  commencement  of 
the  action  a  bona  fide  resident  of  this  state." 
The  defendant  was,  admittedly,  not  a  resi- 
dent of  New  York  for  that  period,  and  con- 
sequently the  judgment  is  Impotent  here.  It 
is  possible  to  suppose  a  case^here  the  rigid- 
ity of  the  statutory  rule  of  comity  would  be 
relaxed,  but  this  is  not  one  of  -them. 

Furthermore,  the  statute  bars  the  decree 
from  recognition  because  the  divorce  from 
bed  and  board  was  granted  for  a  cause  which 
occurred  while  the  parties  resided  in  this 
state,  and  the  defendant  went  Into  New  York 
In  order  to  obtain  it.  If  the  charge  of  cruel 
and  inhuman  treatment  had  been  well  found- 
ed, full  redress  would  have  been  available  to 
the  defendant  in  this  court,  but  Instead  of 
seeking  relief  here,  she  forthwith,  after  eej^ 
arating  from  her  husband,  instituted  her  ac- 
tion in  New  York.  That  her  program  at  the 
time  of  the  separation  was  to  be  rid  of  him 
and  to  bring  an  action  to  that  end,  if  neces- 
sary, there  can  be  little  doubt.  While  it 
is  true  that  she  returned  to  the  place  where 
she  had  l>een  previously  harbored  for  seven 
months,  it  is  a  fair  inference  that  she  was 
bait  upon  a  divorce  and  that  her  return  to 
New  York  was  incidental  to  its  accomplish- 
ment Her  conduct  was  in  fraud  of  our  law. 
The  case  is  within  the  statute.  The  term  "in 
order  to  obtain  a  divorce"  is  not  quite  so 
limited  to  a  case  of  actual  intent  and  pur- 
pose as  if  the  phrase  had  l>een  "for  the  pur- 
pose of  obtaining  a  divorce."  I^od  v.  Lyon, 
2  Oray  (6S  Mass.)  367.  It  is  within  the  pow- 
er of  the  state  to  forbid  the  enforcement  of 
such  a  decree.  Andrews  t.  Andrews,  188 
U.  S.  14,  23  Sup.  Ct.  237,  47  L.  Ed.  366. 

It  is  argued  tliat  the  rule  is  not  applicable 
to  foreign  divorces  from  bed  and  board,  and 
that  the  legislation  was  intended  to  thwart 
convenient  methods  to  absolute  divorces  on- 
ly, but  I  can  see  no  merit  in  this  contention, 
tmd  indeed  the  language  of  the  statute,  -which 
In  the  Jurisdictional  feature  embraces  both 
kinds  of  divorce,  is  a  complete  answer.  The 
misdiief  aimed  at  by  the  Legislature  is  as 
potential  and  baneful  in  the  one  as  in  the 
other,  differing  only  in  degree  and  results. 
Both  strike  at  the  very  vitals  of  that  holy 
institution  which  is  the  foundation  of  the 
family  and  of  society  and  whose  influence 
has  been  so.  profound  upon  the  morals  and 
civilization  of  the  people.  In  that  one  as 
effectually  releases  the  couple  from  their 
solemn  undertakings  to  dwell  in  unity  and 
to  faithfully  discharge  their  marital  duties 
and  obligations  as  the  other,  differing  only 
in  the  added  quality  in  the  one,  whereby 
the  parties  are  free  to  form  other  alliances, 
which  in  some  instances  may  he  an  aggrava- 
tion, while  in  others  a  blessing.  It  is  of  far 
greater  concern  to  the  welfare  of  the  state, 
it  seems  to  me,  that  the  parties  be  held  to  a 
strict  accountability  in  regard  to  their  duties 


and  obligations  arising  out  of  the  union,  tban 
is  the  mere  adjustment  of  their  status  in  Its 
relation  to  society  and  property,  and  it  In- 
deed would  be  strange  that  the  Legislature, 
in  its  effort  to  regulate  the  important  sub- 
ject of  marriage,  should  include  one  form  of 
divorce  and  not  the  other.  See  Ditson  v.  Dlt- 
son,  4  R.  I.  87. 

[3-<]  S.  The  decree  is  invalid,  because  the 
conrt  did  not  have  Jurisdiction  over  the  sub- 
ject-matter upon  which  it  pronounced  Judg- 
ment   In  passing,  It  may  be  said  that  the 
Judgment  was  not  obtained  by   any  actual 
fraud  practiced  upon  the  court,  because  all 
the  facts  attending  her  domicile  In  this  state 
and  her  departure  therefrom  and  her  thai 
abode  were  fully  and  truthfully  set  forth  by 
tCe  defendant  in  her  complaint,  so  that  the 
single  question  is  whether  the  court  rJghtfQl- 
ly  assumed  Jurisdiction.    It  is  a  fundamental 
principle  of  general  Jurisprudence  that  a  di- 
vorce can  be  granted  only  in  the  state  where- 
in the  status  on  which  It  operates  has  a  situs. 
And  it  is  also  entirely  settled  that  the  Juris- 
diction of  the  adjudging  court,  whether  oyer 
the  parties  or  the  subject-matter,   may  be 
Inquired  into  and  determined  by  the  court 
in  which  the  Judgment  is  sought  to  be  en- 
forced.   Palrchlld  v.  Fairchild,  53  X.  J.  Bq. 
678,  34  Atl.  10,  51  Am.  St  Rep.  650 ;   Thomp- 
son V.  Whitman,  18  Wall.  457,  21  L.  Ed.  897; 
Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  265, 
8  Sup.  Ct  1370,  32  U  Ed.  230 ;    Andrews  v. 
Andrews,  supra;   German  Savings  Society  v. 
Dormitzer,  192  U.  S.  126,  24  Sup.  Ct  221,  48 
L.  Ed.  373;  National  Bank  v.  Wiley,  195  C. 
S.  257,  26  Sup.  Ct  70,  49  L.  Ed.  184;  Wallace 
V.  Wallace,  supra;  Watkinson  v.  Watklnson, 
supra.    Under  the  New  York  Code,  a  separa- 
tion may  be  granted  from  bed  and  board  for- 
ever for  cruel  and  inhuman  treatment  (sec- 
tion 1762)  where  the  parties  were  married 
within  the  state  and  the  plaintiff  is  a  resi- 
dent thereof  when  the  action  is  commenced 
(section  1763),  and  a  married  woman  Is  deem- 
ed a  resident  if  she  dwells  within  the  state, 
although  her  husband  resides  elsewhere  (sec- 
tion 1768).    And  it  is  there  held  that  the  "res- 
idence" required  of  the  plaintiff  is  synony- 
mous with  "domicile,"  and  that  "dwells"  as 
used  in  section  1768  neither  adds  to  nor  sub- 
stracts  from  that  meaning.    Barber  v.  Bar- 
ber, 89  Misc.  Rep.  619,  161  N.  Y.  Supp.  1064: 
De  Meli  v.  De  Meli,  120  N.  Y.  485,  24  N.  B. 
996,  17  Am.  St  Rep.  652. 

The  inquiry  then  resolves  itself  Into 
whether  the  defendant  acquired  a  new  domi- 
cile In  New  York,  by  which  she  carried  the 
res,  or  a  part  of  it,  with  her.  The  husband's 
domicile  undeniably  was  in  this  state,  which 
in  legal  contemplation  was  also  that  of  the 
wife,  and  was  unchangeable  by  her  except 
with  his  acquiescence  or  consent,  or  for  such 
misconduct  on  his  part,  inimical  to  the  union, 
as  Justified  her  In  selecting  another.  Tracy 
V.  Tracy,  62  N.  J.  Bq.  807,  48  AO.  533 ;  In  re 
Oelser's  Will,  82  N.  J.  Bq.  311,  87  AtL  G:.>8: 
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Cheever  y.  Wilson,  9  Wall.  108,  19  L>.  Ed. 
604 ;  Hunt  v.  Hunt,  72  N.  Y.  217,  28  Am.  Rep. 
129.  Whether  there  was  such  justification  Is 
purely  a  question  of  fact  to  be  passed  upon 
by  the  trial  court  In  which  the  Judgment  is 
offered  In  determining  whether  a  separate 
domicile  had  been  acquired,  and  In  this  de- 
termination the  foreign  adjudication  that 
the  petitioner  had  been  guilty  of  cruel  and 
inhuman  treatment  and  that  the  defendant 
was  Justified  in  the  separation  and  that  she 
acquired  a  domicile  within  the  state,  and 
that  the  court  had  Jurisdlctl<m  over  the  sub- 
ject-matter, has  no  evidential  force  whatever. 
Such,  in  effect,  is  the  ruling  of  the  Supreme 
Court  of  the  United  States  In  the  cases  here- 
inbefore cited,  and  it  was  so  declared  by  this 
court  in  the  Watklnson  Case.  Chief  Justice 
Irlarsball,  speaking  for  the  Supreme  Court,  in 
Rose  V.  Himely,  4  Crancfa,  241,  269,  2  L.  EU. 
608.  said: 

"Upon  principle,  it  would  seem  that  the  op- 
eration of  every  judgment  must  depend  on  the 
power  of  the  court  to  render  that  judgment; 
or,  in  other  words,  on  its  jurisdiction  over  the 
subject-matter  which  it  has  determined.  In 
some  cases,  that  jurisdiction  unquestionably  de- 
pends as  well  on  the  state  of  the  thing  as  on 
the  constitution  of  the  court.  If  by  any  means 
whatever  a  prize  court  should  be  induced  to  con- 
demn, as  prize  of  war,  a  vessel  which  was 
never  captured,  it  could  not  be  contended  that 
this  condemnation  operated  a  change  of  prop- 
erty. Upon  principle,  then,  it  would  seem  that 
to  a  certain  extent  the  capacity  of  the  court 
to  act  upon  the  thing  condemned,  arising  from 
its  being  within,  or  without  their  jurisdiction, 
as  well  as  the  constitution  of  the  court,  may  be 
considered  by  that  tribunal  which  is  to  decide 
on  the  effect  of  the  sentence." 

The  rule  laid  down  In  Falrchlld  v.  Fair- 
child,  snpra,  is  not  lu  conflict  with  this  prin- 
ciple. In  that  case  a  Kansas  divorce  was  of- 
fered in  bar  to  a  bill  for  maintenance,  and 
the  learned  Chief  Justice,  In  delivering  the 
opinion  of  the  court,  used  this  language: 

"By  the  statute  of  that  state  the  plaintiff  in 
an  action  of  divorce  is  required  to  have  been 
an  actual  resident,  in  good  faith,  of  the  state 
for  one  year  next  preceding  the  filing  of  his 

Setition.  It  was  therefore  necessary  for  the 
Cansas  court,  before  taking  up  the  considera- 
tion of  appellant's  case  upon  the  merits,  to  de- 
termine whether  he  bad  been  an  actual  resident 
of  the  state,  in  good  faith,  for  at  least  a  year 
nest  preceding  the  commencement  of  his  action, 
and  that  decision,  unless  procured  by  fraud,  is 
conclusive^  not  only  in  Kansas,  but  in  every 
other  jurisdiction  where  the  validity  of  the 
judgment  comes  in  question." 

The  Kansas  court  had  jurisdiction  over 
the  parties  and  over  the  subject-matter  of 
the  litigation;  the  defendant,  although  not  a 
resident  of  thnt  state,  having  voluntarily  ap- 
peared and  defended  the  action.  In  dispos- 
ing of  two  grounds  of  attack  upon  the  Juris- 
diction, one  of  which  Is  mentioned  in  the  quo- 
tation, the  court  held  that  they  were  defenses 
which  shonld  have  been  Interposed  in  the 
Kansas  suit,  and  that  the  defendant  having 
failed  to  plead  them,  the  question  of  Juiisdio- 
tlon  was  res  Judicata. 


As  no  testimony  was  offered  to  Justify  a 
severance  of  the  Joint  domicile,  and  as,  as  a 
matter  of  law,  the  husband's  domicile  in  New 
Jersey  is  the  domicile  of  the  wife,  it  follows 
that  the  New  York  court  was  without  Juris- 
diction, and  that  its  Judgment  Is  void.  A  de- 
cree of  divorce  will  be  advised. 


CROSBY  V.  CITY  OP  EAST  ORANGE. 

(No,  44.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

May  3,  1918.) 

JUOOHBNT  C=5598— Injubies  bt  Febcolation 
— FOBMKB  ReCOVEBT. 

Where  a  verdict  in  a  suit  for  damages  to 
real  property  by  abstraction  of  waters  by  per- 
colation was  rendered  for  plaintiff  "at  the  sum 
of  $2,7(X)  permanent"  as  set  forth  in  the  postea, 
the  word  "permanent"  will  be  taken  as  a  part  of 
the  record  and  as  meaning  damages  for  a 
permanent  injury,  so  that  audi  judgment  con- 
stitutes a  bar  to  a  future  action  for  injuries 
arising  from  the  same  cause. 

Appeal  from  Supreme  Court. 

Suit  by  William  E.  Crosby  against  the  City 
of  East  Orange.  From  a  Judgment  of  the 
Supreme  Court  reversing  a  decree  for  plain- 
tiff, plaintiff  appeals.    Afi^med. 

On  appeal  from  the  Supreme  Court,  In 
which  the  following  per  curiam  was  filed: 

"This  is  an  appeal  from  a  judgment  of  the 
First  district  court  of  Newark  in  favor  of  the 

glaintlff.  This  action  is  a  second  suit  brought 
y  the  plaintiff,  Crosby,  against  the  city  of 
East  Orange,  to  recover  damages  to  his  real 
property  by  the  abstraction  of  waters  by  per- 
colation therefrom,  notwithstanding  that  per- 
manent damages  have  been  heretofore  award- 
ed him  in  a  suit  in  the  Supreme  Court  for  in- 
jury to  the  same  property  by  the  abstraction 
of  waters  by  percolation  therefrom,  by  the  op- 
eration in  the  same  manner  of  the  same  water 
plant. 

"The  record  in  the  action  brought  in  the  Su- 
preme Court  above  referred  to  was  introduced 
m  evidence.  It  shows  that  the  action  ulti- 
mately resulted  in  a  verdict  by  the  jury  in  fa- 
vor of  the  plaintiff  and  an  assessment  of  dam- 
ages over  and  above  his  costs  and  charges  'at 
the  sum  of  $2,700  permanent.'  This  is  set 
forth  in  the  postea.  This  verdict,  so  announc- 
ed, and  the  postea  thereon  are  in  full  force 
and  effect.  An  application  was  made  to  the 
Supreme  Court  to  amplify  the  language  of  the 
postea,  and  the  Supreme  Court  refused  to 
change  the  verdict  set  forth  in  the  postea  as 
signed.  The  plaintiff  made  no  application  to 
set  aside  this  verdict  aa  rendered  or  the  postea 
as  signed.  On  the  contrary  he  entered  a  judg- 
ment thereon,  and  has  issued  execution  to  en- 
force Uie  judgment,  and  has  collected  the 
same.  All  the  foregoing  matters  are  admitted 
or  stipulated  or  proved  in  the  record  now  be- 
fore this  court.  The  court  must  now  deal 
with  this  record,  and  declare  its  effect  in  the 
present  case.  The  word  'permanent'  must  be 
taken  by  the  court  as  a  part  of  the  record, 
ltd  significance  in  actions  for  injuries  is  per- 
fectly well  settled.  The  postea  awards  the 
damages  for  a  permanent  Injury,  and  it  is  too 
fundamental  to  require  discussion  that  a  ver- 
dict between  the  same  parties  for  permanent 
injuries  to  land  is  a  bar  to  any  future  action 
by  the  owner  of  that  land  for  injuries  arising 
to  the  same  land  from  the  same  cause. 
"The  judgment  below  will  be  reversed,  and  a 
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judement  entered  In  favor  of  the  defendant, 
witn  costs." 

Lum.  Taniblyn  &  Colyer,  of  Newark,  for 
appellant.  Jerome  D.  Gedney,  of  East 
Orange,  and  Edward  M.  CoUe,  of  Newark, 
for  appellee. 

PER  CURIAM.  The  Judgment  nnder  re- 
view will  be  affirmed  for  the  reasons  set 
forth  in  the  opinion  of  the  Supreme  Court 


INTERNATIONAL  MOTOfe  CO.  ▼.  PUR- 
CELL.* 
(Supreme  Court  of  New  Jersey.    Aug.  27,  1917.) 

1.  Masteb  and  Servant  <S=>385(8)  —  Wobk- 
ukn's  Compensation — Temfobabt  Dibabii.- 

ITT. 

Workmen's  Compensation  Act  (P.  L.  1911, 
p.  136)  8  2,  par.  11(a).  as  amended  by  P.  L. 
1913,  p.  302,  providing  for  compensation  for  in- 
juries producing  temporary  disability,  does  not 
require  that  a  temporary  disability  be  total,  but 
provides  for  any  disability  of  a  temporary  char- 
acter, which  to  any  degree  impairs  the  earning 
capacity  of  the  injured  person  by  depriving  him 
of  the  use  of  physical  functions  existing  before 
the  accident,  so  that  the  mere  fact  that  the  em- 
ploy6  is  able  to  perform  less  exacting  work  is 
no  ground  for  denying  an  award  for  temporary 
disability. 

2.  Masteb  and  Skbvaht  «=»885(17)— Wobk- 
men's  Compensation  —  Amount  of  Com- 
pensation. 

That  an  injured  employe  is  paid  wages  by 
his  employer  for  services  of  a  less  exacting  and 
different  character  rendered  after  the  accident, 
such  wages  being  less  than  before  the  injury, 
does  not  affect  the  amount  of  compensation  to 
be  awarded  in  the  absence  of  an  agreement. 

3.  Master  and  Servant  «=>405(6)  —  Work- 
men's Compensation— Evidence. 

In  proceedings  for  compensation  under 
Workmen's  Compensation  Act,  evidence  held  to 
sustain  a  finding  that  the  employ^  was  entitled 
to  nearly  one-huf  of  a  total  disability  of  both 
eyes. 

4.  Master  and  Sbjbvant  ®=»405(6)  —  Work- 
men's CoMFKNSATioN  —  Permanent  Inju- 
ries. 

In  proceedings  under  Workmen's  Compensa- 
tion Act  for  injuries  to  the  employe's  eyes,  evi- 
dence held  to  sustain  a  finding  of  permanent  in- 
stead of  temporary  injury  to  the  sight. 

Certiorari  to  Cotirt  of  Common  Pleas;  Un- 
ion County. 

Proceedings  by  Patrick  J.  Purcell  under 
the  Workmen's  Compensation  Act,  opposed 
by  the  International  Motor  Company,  em- 
ployer, to  recover  for  personal  injuries. 
From  an  award  by  the  court  of  common 
pleas,  the  employer  brings  certioraflrl.  Af- 
firmed. 

Argued  before  a  single  Justice  as  provid- 
ed by  statute. 

Kallsch  &  Ealisch,  of  Newark,  for  prose- 
cutor. Codington  &  Blatz,  of  Plalnfleld,  for 
defendant 

BERGEN,  J.  The  defendant  In  certiorari 
was  Injured  October  21,  1915,  while  In  the 
service  of  the  prosecutor,  by  an  accident 
which  it  is  not  questioned  arose  out  of  and 


In  the  course  of  his  employment  The  proofs- 
warrant  an  Inference  that  prior  to  the  ac- 
cident the  defendant  was  serving  as  a  ma- 
chinist, performing  such  work  as  his  foreman 
might  direct,  at  a  weekly  wage  of  $1^48. 
and  that  after  the  accident  he  was  continued 
in  the  service  of  the  prosecutor  as  night 
watchman  at  one-half  of  his  former  wasres 
until  January  6,  1916,  when  he  was  discharg- 
ed for  Incompetency;  that  thereafter  the 
prosecutor  paid  the  defendant  $9.24  per  week 
until  $380.36  bad  been  paid,  when  farther 
payment  was  refused.  The  defendant  then 
filed  a  petition  under  the  Workmen's  Com- 
pensation Act,  and  was  awarded  $9^4  per 
week  for  175  weeks,  for  permanent,  partial 
disability  of  his  eyes,  and  8  weeks  and  3 
days  for  temporary  disability  of  Ms  arm, 
making  a  total  of  183  weeks  and  three  days, 
subject  to  a  credit  for  $360.36  paid  after 
January  6,  1916. 

[1]  The  prosecutor  first  urges  that  the  al- 
lowance for  temporary  disability  was  unau- 
thorized because  during  the  period  for  whldi 
the  allowance  was  made  .the  defendant  was 
able  to  work  and  earn  wages,  and  therefore 
there  could  be  no  temporary  disability.  In 
other  words,  the  claim  Is  that  the  temporary 
disability  must  be  total  to  entitle  a  workman 
to  any  compensation  under  the  statute  i.P. 
L.  1911,  p.  134).  This  Is  not  a  proper  con- 
struction of  the  statute,  for  section  2,  para- 
graph 11(a),  as  amended  in  1913,  P.  L  302, 
provides  "for  injury  producing  temporary 
disability,"  and  this  does  not  require  that  a 
temporary  disability  must  be  total,  but  pro- 
vides for  any  disability  of  a  temporary  char- 
acter, which  to  any  degree  Impairs  the  earn- 
ing capacity  of  the  Injured  person  by  depriv- 
ing him  of  the  use  of  physical  functions  ex- 
isting before  the  accident,  and  In  this  case 
compensation  for  the  Injury  to  the  arm  was 
limited  to  the  continuance  of  the  temporary 
disability.  The  liability  attaches  when  the 
accident  happens,  and  It  can  only  be  dis- 
charged in  the  manner  provided  for  in  the 
statute. 

[2]  Nor  does  the  fact  that  the  defendant 
was  paid  wages  by  the  prosecutor  for  serv- 
ices of  a  less  exacting  character  rendered 
after  the  accident  affect  the  amount  of  com- 
pensation to  be  awarded,  when  the  wages 
are  paid  for  a  service  of  a  different  nature 
from  that  performed  before  the  accident, 
and  for  a  less  wage,  without  any  agreement 
or  understanding,  if  such  an  agreement  can 
legally  be  made,  that  such  earnings  were 
paid  on  account  of  the  compensation  allowa- 
ble under  the  act.  De  Zeng  Standard  Oo.  r. 
Pressey,  86  N.  J.  Law,  469,  92  AU.  27&  The 
contention  of  the  prosecutor  on  this  brandi 
of  the  case  cannot  be  sustained. 

[3]  The  next  point  argued  Is  that  the  rea- 
son given  by  the  trial  court  for  awarding 
compensation  during  176  weeks  for  "Nearly 
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one-baU  of  a  total  dlsabfflty  of  both  eyes" 
Is  not  supported  by  the  evidence.  There  was 
testimony  which  justifies  the  Inference  that 
the  Injury  to  the  eyes  of  the  defendant  (re- 
duced their  efficiency  to  at  least  one-half 
their  normal  capacity,  and  If  the  Judgment 
Is  In  any  respect  erroneous  in  not  fixing  a 
greater  time  limit  It  would,  to  that  extent, 
be  a  loss  to  the  defendant,  who  does  not 
complain.  The  testimony  shows  that  de- 
fendant was  a  machinist;  that  his  trade  re- 
quired good  eyesight;  and  that  since  the  ac- 
cident which  caused  the  Injury,  and  be- 
cause of  It,  his  eyesight  Is  so  deficient  that 
he  cannot  pursue  his  farmer  trade.  The  de- 
fendant testifies  that  he  cannot  distinguish 
clearly  objects  with  his  right  eye,  except 
within  a  limited  area,  and  that  the  vision 
of  his  left  eye  is  double  unless  he  turns  his 
bead  to  one  side  and  covers  the  other  eye. 
The  accident  happened  October  21,  1915,  and 
Doctor  Ard,  an  eye  specialist  of  known  re- 
pute, testified  that  he  had  examined  the  de- 
fendant's eye  In  May,  1916,  and  once  or  twice 
after  that  date,  the  last  being  December  12, 
1916,  two  days  before  the  trial,  and  that  the 
disability  to  the  right  eye  was  two-thirds 
and  to  the  left  eye  one-half.  This  witness, 
in  answer  to  a  questlcm  containing  the  tes- 
timony of  the  defendant  concerning  the  phy- 
sical condition  of  his  eyes,  inquiring  the  ex- 
tent of  the  disability  which  the  defendant 
suffered  from  the  lojury  to  his  eyes,  replied : 
"A.  Well,  I  think  if  these  statements  are  all 
true  that  I  have  made,  that  he  Is  absolutely  de- 
barred—that is,  at  least  as  long  as  the  disabil- 
ity remains,  hel  is  unable  to  follow  his  trade." 

This  and  the  other  testimony  in  the  case 
I  think  warrants  the  finding  that  the  inju- 
ries to  defendant's  eyes  amounts  to  "nearly 
one-half  of  a  total  disability  of  both  eyes," 
which  is  in  effect  a  partial  permanent  disa- 
bility. 

The  next  point  made  is  that  the  court  bas- 
ed the  percentage  of  disability  upon  the 
character  of  the  work  In  which  the  defend- 
ant was  engaged,  viz.  machinist,  and  that 
this  is  contrary  to  Bateman  y.  Smith,  85  N. 
J.  Law,  409,  89  Atl.  979.  This  is  founded 
upon  the  following  statement  by  the  court: 

"The  petitioner  can  never  again  work  at  his 
trade  as  a  machinist  and  must  confine  his  em- 

Sloyment  to  occupations  that  will  never  pro- 
uce  more  than  a  small  compensation." 

This  statement  simply  relates  to  the  ef- 
fect the  injury  had  on  the  earning  capacity 
of  the  defendant,  and  has  no  bearing  upon 
the  percentage  of  disability  based  upon  the 
characteir  of  the  person  or  his  work,  as  in 
the  case  last  cited. 

[4]  The  next  point  Is  that  there  is  no 
proof  of  permanent  disability,  but  only  tem- 
porary injury  to  the  sight  of  defendant's 
eyes,  and  this  is  rested  in  part  on  the  fol- 
lowing testimony  of  Doctor  Ard: 

"Q.  Doctor,  what  have  you  to  say  as  to  the 
permanency  of   the   injuries  received   by  Mr. 


Pnrcell?  A.  I  don't  know  whether  they  are 
permanent.  I  don't  believe  they  are  perma- 
nent, I  think  there  is  a  chance  to  recover,  that 
Is  some  time  or  other.  I  cannot  answer  that 
question." 

And  in  answer  to  another  question  he  said: 
"It  might  last  from  3  months  to  10  years, 
nobody  knows." 

And  when  asked  whether  the  injury  was 
permanent  replied: 

"I  don't  know." 

I  think  this  evidence,  with  that  of  the  de- 
fendant and  the  other  testimony  In  the 
cause.  Justifies  the  finding  that  the  injuries 
were  permanent  within  the  meaning  of  the 
statute.  More  than  a  year  had  elapsed  af- 
ter the  accident  without  any  appreciable  Im- 
provement, and  from  the  testimony  of  the  de- 
fendant and  the  long  continuance  of  the  dls- 
abljlty  an  inference  can  be  drawn  that  It  is 
probably  permanent.  Doctor  Ard  testified 
that  he  could  not  tell  whether  it  would  be 
permanent  or  not,  but  that  It  might  last 
from  3  months  to  10  years.  In  view  of  all 
this  evidence  it  would  seem  that  the  extent 
of  the  iiermanency  of  the  injuries  cannot 
now  be  determined;  the  present  indications 
being  that  they  are  permanent  Whether 
the  court  in  fixing  the  number  of  weeks  dur- 
ing which  compensation  should  be  paid  for  a 
partial  disability  to  both  eyes  of  a  perma- 
nent character  reached  a  proper  conclusion 
was  not  raised  on  the  argimient  nor  by  the 
record,  and  therefore  that  question  has  not 
been  considered. 

My  conclusion  is  that  under  this  record, 
considering  only  the  questions  raised  and  ar- 
gued, the  Judgment  should  be  afSrmed. 


HILL  T.  BTTGBEB,  Gomptrcdler. 

(Supreme  Court  of  New  Jersey.     April  25, 
1918.) 

fSyllabut  hv  the  GourtJ 

Taxation  «=>867(p— Inhemtancb  Tkansteb 
Tax— Property  Subject. 
In  estimating  the  tax  to  be  paid  for  the 
transfer  of  property  of  a  nonresident  intestate 
decedent,  the  comptroller  included  the  value 
of  the  widow's  interest  in  lands  located  in  the 
state  of  Minnesota  where  dower  has  been  abol- 
ished and  the  widow  takes  by  inheritance,  under 
the  statute,  an  undivided  one-third  of  the  land 
of  her  deceased  husband.  Held,  that  the  widow 
did  not  take  as  doweress,  but  by  inheritance  un- 
der an  intestate  law;  tnat  it  was  subject  to  a 
transfer  tax  under  the  law  of  Minnesota,  and 
properly  included  by  the  comptroller  as  prop- 
erty inherited  under  an  intestate  law  in  esti- 
mating the  total  estate  passing  by  inheritance 
from  a  decedent  intestate. 

Certiorari  by  Louis  W.  Hill,  administrator 
of  James  J.  Hill,  deceased,  against  Newton 
A.  K.  Bugbee,  Comptroller,  to  review  an  In- 
heritance transfer  tax.  Determination  of 
Comptroller  set  aside  in  order  that  it  may  be 
modified. 

Argued  February  term,  1818,  before  BB&- 
GEN  and  BLACK,  JJ. 
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Coult  &  Smith,  of  Newark,  for  prosecutor. 
Herbert  Boggs,  Asst.  Atty.  Gen.,  for  defend- 
ant 

BERGEN,  J.  James  J.  Hill  died  Intestate 
while  a  resident  of  the  state  of  Minnesota, 
leaving  real  estate  in  that  state,  and  also 
in  the  state  of  New  York,  as  well  as  personal 
property  In  New  Jersey;  the  latter  being 
subject  to  a  transfer  tax  under  the  statute  of 
New  Jersey,  and  the  comptroller  of  New  Jer- 
sey, in  determining  the  amount  of  the  transfer 
tax.  Included  the  value  of  the  lands  In  Min- 
nesota and  New  York  without  allowance  for 
the  value  of  the  Interest  of  the  Intestate  de- 
cedent's widow  In  such  real  estate.  The 
amount  of  the  tax  as  ascertained  and  levied 
is  not  disputed  if  the  basis  is  correct.  A 
writ  of  certiorari  was  allowed  to  review  the 
comptroller's  conclusion,  and  the  only  ques- 
tion presented  Is  the  legality  of  the  Inclusion 
of  the  value  of  the  widow's  dower,  or  Interest 
in  the  lands  in  the  amount  upon  whidi  the 
transfer  tax  Is  based.  Counsel  for  the  de- 
fendant admits  that  the  value  of  the  interest 
of  the  widow  in  the  New  York  land  was  im- 
properly Included,  because,  under  the  law  of 
that  state,  she  takes  as  doweress  and  not  by 
inheritance  under  any  intestate  law,  and  to 
that  extent  it  is  conceded  that  the  assessment 
is  erroneous.  A  different  condition  exists  as 
to  the  land  in  Minnesota,  for  there  dower 
has  been  abolished,  and  by  statute  "the  sur- 
viving spouse  shall  inherit  an  undivided  one- 
third  part  of  all  other  lands  of  which  dece- 
dent at  any  time  during  coverture  was  seised 
or  possessed  to  the  disposition  whereof,  by 
will  or  otherwise,  such  survivor  shall  not 
have  consented  in  writing,"  subject  to  a  Just 
proportion  of  decedent's  debts  not,  paid  out  of 
the  personal  estate.  Under  this  statute  it 
cannot  be  doubted  that  as  to  lands  in  Min- 
nesota the  widow  takes  the  undivided  one- 
third  of  the  lands  of  her  deceased  husband 
by  inheritance  and  not  as  doweress,  and  that 
this  interest  Is  taken  by  inheritance  and  sub- 
ject to  a  transfer  tax,  as  a  transfer  by  an  in- 
testate law  of  that  state  has  been  decided  by 
the  Supreme  Court  of  Minnesota.  Pettit  v. 
Probate  Court,  137  Minn.  238,  163  N.  W.  285, 
L.  R.  A.  1917F,  43ft. 

The  prosecutor  suggests  that  this  court 
ought  to  take  the  view  that  the  value  of  the 
widow's  interest  in  the  lands  in  Minnesota 
should  be  determined  by  the  law  of  this 
state,  where  she  does  not  take  by  inheritance, 
but  as  doweress,  and  therefore  the  interest  of 
the  widow  is  that  of  dower,  and  not  one 
acquired  by  any  Intestate  law.  But  no  au- 
thority Is  cited  or  reason  presented  for  this 
novel  proposition,  and  it  ignores  the  fact  that 
the  character  of  her  estate  is  determined  by 
the  law  of  the  state  where  the  land  la  located, 
and  not  by.  the  laws  of  this  state.  The  trans- 
fer tax  is  levied  upon  the  estate  transferred 
either   by   will   or  Intestate  law,   and  the 


law  of  this  state  cannot  create  an  interest  In 
real  estate,  located  out  of  Its  jurisdiction, 
different  from  that  fixed  by  the  law  of  Its 
locus.  The  title  of  the  widow  to  the  land  In 
Minnesota  devolved  on  her  by  Inheritance, 
under  the  intestate  laws  of  that  state,  and  its 
value  properly  included  by  the  comptroller, 
in  the  sum  upon  which  the  transfer  tax  wag 
estimated. 

The  other  points  argued  by  the  prosecator 
have  all  been  decided'  against  bis  contention 
in  Maxwell  v.  Edwards,  101  AU.  248. 

As  this  assessment  improperly  includes  tbe 
value  of  the  dower  of  the  widow  in  the  New- 
York  state  lands,  it  will  be  set  aside  in 
order  that  it  may  be  modified  to  conform  to 
the  views  above  expressed.  No  costs  will 
be  allowed,  as  each  party  has  succeeded  In 
part 


SECOND    NAT.    BANK    OP   HOBOKEN  v. 

SMITH.  j 

(Court  of  Errors  and  Appeals  of  New  Jersey.       ] 
May  8,  1918.) 

fSyllahui  I]/  the  Court.) 

1.  BiLi«  AND  Notes  «=»537(7)  —  Nonoi  of      • 
Protest— DiLiOKNCB—STATtJTK.  I 

When  a  notary  on  the  due  day  of  a  prom- 
issory note  presents  It  at  the  bank  where  it  is 
made  payable,  and  it  is  dishonored,  and  he  pro- 
tests it  for  nonpayment,  and  receives  informa- 
tion from  the  assistant  cashier  that  the  in- 
dorser  Is  dead,  leaving  a  will  appointing  an  ex- 
ecutor, naming  him  and  giving  his  address,  a 
notice  of  protest  mailed  to  the  indorser  by  name, 
in  care  of  the  executor,  naming  him,  at  his  j 
address,  is  sufficient  evidence  of  reasonable  dil- 
iRence,  as  required  by  section  98  of  the  Ne- 
gotiable Instruments  Act  (3  Comp.  Stat.  1910, 
p.  3746),  to  be  presented  to  the  jury. 

2.  Tkiai.  ®s>177  —  Request  fob  Instbucud 
Verdict— Question  for  Jubt. 

The  rule  adopted  in  some  jurisdictions  that, 
when  requests  for  the  direction  of  a  verdict  are 
made  by  the  parties  plaintiff  and  defendant,  all 
questions  of  fact  are  left  with  the  court,  and  are 
not  to  be  submitted  to  the  jury,  has  never  been 
adopted  in  this  state ;  the  requests  not  amount- 
ing to  a  consent  that  the  case  be  taken  from  the 
jury. 

3.  BILLS  AND  Notes  ^=9412  —  PBEssNTMir^rr 
AND  Dishonor  —  Neomqewob  op  Notary  — 
Effect. 

A  holder  of  a  promissory  note  presented  for 
payment  and  dishonored  is  entitled  to  rely  op-  i 
on  the  diligence  of  the  notary  in  inqniring  for 
the  address  of  a  party  obligated  upon  the  instru- 
ment, and  is  not  affected  by  want  of  diligence  in 
the  officers  of  the  bank  where  the  note  was  pay-  i 
able,  and  of  whom  inquiry  was  made. 

4.  Trial  «=>140(1)— Question  fob  Just. 

The  credibility  of  a  witness  is  for  the  jury: 
and  where  the  issue  depends  upon  facts  the  ex- 
istence of  which  IB  not  admitted,  even  though 
testified  to  by  a  credible  witness  who  ia  un- 
challenged, the  question  is  for  the  jury. 

5.  BiLi«  AND  Notes  9=>421  —  Dishorob  — 
Notice — Dilioencb. 

It  ia  settled  that  a  written  notice  of  the 
dishonor  of  a  note  to  the  party  to  be  charged, 
addressed  to  him  properly  and  put  into  the  post 
office  in  due  season,  amounts  to  what  is  tenned 
due  diligence,  even  if  the  notice  should  never  be 
received  by  the  addressee. 
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Appeal  from  Supreme  Court. 

Action  by  the  Second  National  Bank  of 
Hoboken,  N.  J.,  against  William  E.  R.  Smith, 
executor  of  the  estate  of  WUllam  Runkle, 
deceased.  From  a  judgment  entered  on  the 
verdict  of  a  Jury  In  the  Suprepie  Court  In 
favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Church  &  Harrison,  of  Newark,  for  appel- 
lant Gilbert  ColUns,  of  Jersey  City,  for  ap- 
pellee. 

WALKER,  Ch.  This  case  Is  here  on  ap- 
peal from  a  judgment  entered  on  the  ver- 
dict of  a  jury  In  the  Supreme  Court,  Hudson 
drcalt.  Involving  the  validity  of  the  notice  of 
protest  of  a  promissory  note.  The  note  was 
made  by  Harry  6.  Runkle,  and  indorsed  by 
the  late  William  Runkle  in  his  lifetime.  It 
was  discounted  by  the  plaintiff  bank,  and  the 
proceeds  were  paid  to  Harry  G.  Runkle,  the 
maker.  William  Runkle,  the  Indorser,  died 
January  31,  1914,  before  the  maturity  of 
the  note,  leaving  a  will  in  which  he  appointed 
William  E.  R.  Smith  executor.  Harry  Run- 
kle filed  a  caveat  against  the  probate  of  this 
will,  and  the  litigation  concerning  its  vali- 
dity extended  over  a  period  of  about  two 
years.  On  February  20,  1914,  the  Fidelity 
Trust  Company  of  Newark  was  appointed 
administrator  pendente  lite  of  the  estate  of 
William  Runkle,  deceased,  and  letters  tes- 
tamentary were  not  Issued  to  Mr.  Smith  un- 
til July  19,  1916.  On  April  27,  1914,  the  note 
became  due,  was  protested  for  nonpayment, 
and  on  the  same  day  a  notice  of  protest  was 
mailed  to  William  Runkle,  care  of  William 
E.  R.  Smith,  20  Broad  street,  New  York  City. 

[1 , 2]  It  is  made  a  ground  of  appeal  that 
the  court  should  have  directed  a  verdict  for 
defendant  "on  the  ground  that  reasonable 
diligence  was  not  had,  and  that  section  98, 
p.  3746,  Compiled  Statutes,  was  not  compiled 
with."  The  statute  referred  to  Is  the  Nego- 
tiable Instruments  Act,  section  98  of  which 
is  as  follows: 

"When  any  party  is  dead  and  his  death  Is 
kTiOwn  to  the  party  giving  notice,  the  notice 
must  be  given  to  a  pereonal  repreBentative,  if 
there  be  one,  and  if  with  reasonable  diligence, 
he  can  be  found;  if  there  be  no  personal  rep- 
resentative, notice  may  be  sent  to  the  last 
residence  or  last  place  of  business  of  the  de- 
ceased." 

It  is  also  made  ground  of  appeal  that  the 
court  did  not  take  the  case  from  the  jury 
and  decide  It  after  each  side  had  requested 
the  direction  of  a  verdict  These  questions 
are  mutually  Involved,  and  will  be  considered 
together. 

The  notary  who  made  the  protest  presented 
the  note  to  the  teller  of  the  plaintiff  bank, 
where  It  was  payable,  and  received  word  that 
it  was  not  good,  and  then  Inquired  of  the  as- 
sistant cashier  where  the  Indorser  lived  and 
was  told  that  he  was  dead,  and  then  asked 
where  he  was  to  send  the  notice,  and  the  as- 
sistant cashier  Informed  him  to  send  it  to 


20  Broad  street  New  York  City,  to  WUlIam 
E.  R.  Smith,  who  was  the  executor  of  Mr. 
Runkle's  will.  A  copy  of  the  notice  of  pro- 
test which  appears  to  have  been  regular, 
was  mailed  in  due  course  to  the  Indorser  by 
name.  In  care  of  William  E.  R.  Smith,  at  the 
address  stated,  with  postage  prepaid,  which 
was  the  address  of  Mr.  Smith. 

A  case  directly  in  point  is  that  of  Herbert 
V.  Servln,  41  N.  J.  Law,  225,  in  which  It  was 
held: 

"Where  a  notary  makes  inquiry  at  the  bank 
where  paper  is  payable,  and  receives  informa- 
tion from  the  cashier  as  to  the  residence  of  the 
indorser,  upon  faith  of  which  the  notary  ad- 
dresses the  notice  of  protest,  the  jury  are  jus- 
tified in  finding  that  he  has  used  due  diligence." 

In  the  opinion  in  this  case  Mr.  Justice 
Reed,  speaking  for  the  Supreme  Court,  ob- 
served, at  page  227  of  41  N.  J.  Law,  that  in 
Barr  v.  Marsh,  9  Terg.  (Tenn.)  253,  and 
Harris  v.  Robinson,  4  How.  (45  TJ.  S.)  336, 
11  L.  Ed.  1000,  the  fact  that  Inquiries  had 
been  made  at  the  bank  was  stated  to  be  evi- 
dence of  diligence  in  making  inquiries.  And 
Inquiry  at  the  bank  where  the  paper  is  pay- 
able is  just  as  efilcaclous  in  ascertaining 
death  and  the  existence  of  an  executor  or 
other  personal  representative  as  it  is  with 
regard  to  the  residence  of  an  Indorser. 

In  Goodnow  v.  Warren,  122  Mass.  79,  82,  23 
Am.  Rep.  289,  Mr.  Justice  Deveus,  speaking 
for  the  Supreme  Judicial  Court,  said: 

"Where  an  executor  has  been  named  in  a 
will,  as  he  is  the  person  to  whom  the  testator 
has  confided  the  administration  of  his  estate, 
such  notice  may  also  be  properly  given  to  him, 
and  it  may  fairly  be  expected  that  the  benefit 
to  be  anticipated  will  be  at  least  as  great  as 
if  It  were  left  at  the  last  residence  or  place 
of  business  of  the  testator.  It  is  true  that 
such  a  person  may  never  be  actually  appointed 
executor  by  the  probate  court,  or  that  he  may 
renounce  the  trust;  but,  as  the  only  object  of 
leaving  the  notice  at  the  last  residence  is  that 
the  facts  therein  stated  may  come  to  the 
knowledge  of  those  whose  duty  it  is  to  protect 
the  estate,  it  is  not  to  be  expected  that  any 
person  can  ordinarily  be  found  there  upon 
whom  this  duty  will  rest  more  strongly  than 
upon  one  who  is  named  as  executor  in  the 
will." 

When  the  testimony  was  closed  counsel 
for  defendant  moved  for  the  direction  of  a 
verdict  on  the  ground  stated,  namely,  that 
due  diligence  had  not  been  exercised  to 
ascertain  whether  the  Indorser  of  the  note 
was  dead  and  who  was  his  personal  repre- 
sentative. Whereupon  counsel  for  plaintiff 
observed  that  on  the  evidence  It  seemed  to 
him  that  this  was  a  court  question,  but  not 
knowing  how  it  impressed  the  court  if  the 
judge  thought  it  a  jury  question,  he  would 
discuss  it ;  but.  If  it  were  a  court  question  he 
would  complement  counsel's  motion  by  a 
motion  for  a  verdict  in  favor  of  the  plain- 
tiff ;  then  the  judge  would  have  both  motions. 
The  trial  judge  held  that  a  jury  question 
was  presented,  and  denied  the  motions  to 
take  the  case  from  the  jury,  and  each 
side  noted  an  exception. 

Counsel    for    defendant-appellant    argues 
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bero  tbat,  where  both  parties  ask  for  a  direct- 
ed verdict  and  do  nothing  more,  they  thereby 
cssume  the  facts  to  be  undisputed  and  r»- 
quest  the  court  to  find  the  facts. 

Counsel  for  plaintifT-respondent  argues  be- 
fore us  that,  even  assuming  that  the  rule 
contended  for  on  behalf  of  defendant,  that 
Is,  that  where  both  sides  move  for  the  direc- 
tion of  a  verdict  without  more  the  court  is 
required  to  find  the  facts,  exists  in  this 
state,  still  it  is  inapplicable  in  the  case  at 
bar,  because,  although  the  evidence  is  undis- 
puted, the  Inferences  to  be  drawn  therefrom 
are  in  doubt,  and  that,  where  fair-minded 
men  may  honestly  differ  as  to  conclusions  to 
be  drawn  from  facts,  whether  controverted  or 
uneontroverted,  the  question  at  issue  is  for 
the  jury. 

The  question  thus  raised  has  been  decided 
in  this  court.  In  Hayes  v.  Kluge,  86  N.  J. 
Law,  65T,  92  AtL  358,  It  was  held  that  the  rule 
adopted  in  some  jurisdictions  that,  when  re- 
quests for  the  direction  of  a  verdict  are  made 
by  the  parties  plaintiff  and  defendant,  all 
questions  of  fact  are  left  with  the  court,  and 
are  not  to  be  submitted  to  the  Jury,  has  never 
been  adopted  in  this  state.  And  Williams,  J., 
speaking  for  this  court,  said  at  page  663,  of 
86  N.  J.  Law,  92  Atl.  358,  that  the  fact  that 
both  parties  moved  for  a  directed  verdict  did 
not  require  the  trial  judge  to  direct  a  ver- 
dict; the  motions  not  amounting  to  a  consent 
tbat  the  case  be  taken  from  the  jury.  It  fol- 
lows, therefore,  tbat  the  trial  judge  did  not 
err  in  submitting  to  the  jury  the  question  as 
to  whether  the  notary  used  due  diligence  in 
ascertaining  whether  the  Indorser  of  the  note 
was  dead  and  who  was  his  personal  repre- 
sentative. 

It  is  also  made  a  ground  of  appeal  that  the 
court  refused  to  permit  defendant  to  cross- 
examine  the  witness  Turbell,  as  to  the  dili- 
gence of  the  plaintiff  In  endeavoring  to  as- 
certain who  was  the  personal  r^resentatlve 
of  the  deceased  Indorser. 

Mr.  Turbell  was  cashier  of  the  plaintiff 
bank.  He  testified  that  he  knew  that  Mr. 
Smith  was  Mr.  Ruukle's  executor  from  see- 
ing his  name  in  the  will,  and  knew  his  place 
of  business  to  be  at  20  Broad  street,  New 
York  City.  On  cross-examination  he  was 
asked  if  he  became  cognizant  of  proceedings 
over  the  will  of  William  Runkle,  and  he  re- 
plied that  he  did;  that  he  may  have  acquired 
tbat  knowledge  through  discussion  with  peo- 
ple in  the  bank,  and  it  may  have  been  from 
a  newsfpaper.  Asked  if  he  could  say  that 
he  read  about  it  In  a  newspaper,  he  replied 
"Yes,"  and  was  then  asked  if  the  newspaper 
that  he  read  was  not  very  near  the  time  the 
proceedings  were  filed,  and  he  replied  ttiat  he 
could  not  telL  Here  counsel  for  plaintiff  ob- 
served that  the  qtiestion  was  as  to  the  dili- 
gence of  the  notary,  and  that  what  the  offi- 
cers of  the  bank  did  and  what  inquiry  they 
made  be  did  not  think  material.  The  trial 
judge  observed  that  the  case  of  Herbert  r. 


Servin,  supra,  is  authority  for  the  proposltloa 
that  the  reasonable  diUgence  required  is 
tbat  on  the  part  of  Che  notary.  Counsel  for 
the  defendant  stated  that  it  was  his  conten- 
tion that  it  was  not  only  the  due  diligence  o{ 
the  notary,  but  that  of  the  bank  also ;  where- 
upon the  trial  judge  asked  for  an  aothorit; 
upon  tbat  point,  and  counsel  for  defendant 
said  he  did  not  think  he  could  Indicate  any, 
and  counsel  for  the  plaintiff  stated  that  tbere 
was  none.  The  trial  judge  then  said  that 
he  would  sustain  the  objection  on  the  thmry 
he  had  stated,  and  granted  an  exception. 

[3,4]  Taking  the  view  of  the  trial  judge 
that  in  this  colloquy  an  objection  was  made 
to  evidence,  which  was  sustained,  the  ruling 
in  our  judgment,  was  right,  as  the  holder  of 
the  note  was  entitled  to  rely  upon  the  dili- 
gence of  the  notary,  and  was  not  affected  by 
any  want  of  diligence  in  the  officers  of  the 
bank  where  the  note  was  payal>le.  Testi- 
mony (m  that  question  was  therefore  imma- 
terlaL 

There  was  one  other  ground  of  appeal, 
namely,  that  the  court  erred  In  admitting, 
over  objection,  the  notice  of  protest,  proof  of 
the  sending  and  receiving  of  which  was  not 
properly  made.  There  is  nothing  in  this  ob- 
jection. Protest  was  duly  made,  and  proof 
of  its  being  mailed  to  the  executor  named  in 
the  will  of  the  deceased  indorser  was  also 
made.  Mr.  Pruden,  trust  officer  at  the  Fi- 
delity Trust  Company  of  Newark,  testified 
that  his  company,  who  was  the  administra- 
tor pendente  lite  of  William  Runkle's  estate, 
received  the  notice  of  protest  one  week  after 
it  was  sent,  to  Mr.  Smith.  Mr.  Smith  tes- 
tified that  he  never  received  it,  but  said  that, 
If  it  had  come  to  him,  he  would  have  for- 
warded It  to  the  Fidelity  Trust  Company. 
He  knew  tbat  that  cmnpany  bad  been  ap- 
pointed administrator  pendente  lite  of  WU- 
ifnm  Runkle's  estate.  It  is  not  shown  that 
it  was  sent  to  the  trust  company  by  any  other 
person,  and  the  jury  had  a  right  to  believe 
that  Mr.  Smith  received  and  sent  it,  and  Uiat 
he  was  mistaken  in  bis  assertion  that  it  had 
not  come  to  him.  The  credibility  of  a  wit- 
ness is  for  the  jury.  Clark  v.  Public  Service 
Electric  Co.,  86  N.  J.  Law,  144,  91  AU.  83. 
And  where  the  issue  depends  upon  facts  the 
existence  of  which  is  not  admitted,  even 
though  testified  to  by  a  credible  witness  wh<j 
is  unchallenged,  the  question  is  for  the  jury. 
Schmidt  V.  Marconi  Wireless  Tel.  Co.,  86  X. 
J.  Law,  186,  90  Atl.  1017. 

[E]  But,  in  order  to  bind  a  party  to  tbe 
Instrument  who  is  entitled  to  notice  of  protest, 
it  is  not  necessary  that  notice  be  actually  re- 
ceived by  him.  It  is  sufficient  If  It  be  prop- 
erly put  on  train  for  delivery  to  him  throiigli 
the  mall.  Our  Negotiable  Instruments  Act 
of  1902  (Comp.  Stat.  p.  3734)  provides  In  sec- 
tion 104,  at  page  3747,  as  follows: 

"Where  the  person  giving  and  the  person  to 
receive  notice  reside  in  different  places,  tlie 
notice  must  be  given  within  the  foUowioi 
times: 
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"1.  If  sent  is  msil,  it  mnat  be  deposited  in 
the  post  office  in  time  to  go  by  maU  the  day 
following  the  day  of  dishonor,  or,  if  there  be 
no  mail  at  a  coDTenient  hour  on  that  day,  by 
the  next  mail  thereafter." 

And  section  106: 

"Where  notice  of  dishonor  is  duly  addressed 
and  deposited  in  the  post  office,  the  sender  is 
dpemed  to  have  jciven  due  notice,  notwithstand- 
ing any  miscarriage  in  the  mails." 

On  the  day  the  note  became  due  and  pay- 
able It  was  dishonored,  and  thereupon  pro- 
tested for  nonpayment,  and  on  the  same  day 
notice  of  protest  was  mailed  to  the  maker  in 
care  of  Mr.  Smith,  the  executor  named  In  the 
will,  at  his  address  at  20  Broad  street.  New 
York  City,  N.  Y.;  so,  even  if  it  miscarried  In 
the  mall  and  never  reached  Mr.  Smith,  the 
notice  was  possessed  of  entire  legal  efficacy 
by  virtue  of  the  statutory  provision.  And 
this  seems  to  have  been  the  common-law  rule 
on  the  subject.  Sannderson  v.  Judge,  2  H. 
Bl.  509.  It  was  long  ago  settled  that  a  writ- 
ten notice  of  the  dishonor  of  a  note  to  the 
party  to  be  charged,  addressed  to  him  prop- 
erly, and  put  Into  the  post  office  in  due  sea- 
son, amounts  to  what  Is  termed  due  diligence, 
even  11  the  letter  should  never  be  received. 
Washington  Banking  Co.  v.  King,  14  N.  J 
Law,  45,  47.  ' 

The  Judgment  under  review  wlU  be  affirm- 
ed, with  costs. 


STARR  et  aL  v,  WILEY.    (No.  42/83.) 

(Court  of  Chancery  of  New  Jersey.    April  19, 
1918.) 

(Svllahut  hy  the  Court.) 

1.  Tbusts  «=9l66(l)— Reuoval  of  Tbuste*— 
Disco  BD. 

A  trustee  will  not  be  removed  for  discord 
existing  between  him  and  the  cestuis  que  trust, 
unless  it  arose  out  of  his  behavior. 

2.  TausTs  «=s»161— Jeopabut  of  Tauanr  Fttnd 
— Re)1£dt— Bond  fbom  Trustee. 

Where  the  funds  of  a  trust  estate  are  liable 
to  be  jeopardized,  the  remedy  is  to  require  the 
trustee  to  give  a  bond. 

(Additional  £ryI2afti<«  by  Editorial  Staff.) 

3.  Tbusts  €=>ia6(l)— Account— Delay. 

On  a  bill  for  the  removal  of  a  testamentary 
trustee,  a  complaint  that  in  deferring  the  filing 
of  an  account  for  17  years  the'  life  tenants 
were  delayed  in  the  enjoyment  of  their  interests 
was  without  merit,  where  all  parties  were  fa- 
miliar with  the  situation  and  were  satisfied  and 
acquiescent. 

4.  Tbusts  «=>166(2)— Biix  fob  Reuoval  of 
Tbusteb— Complaint. 

On  such  bill,  the  trustee  was  not  blamable 
for  the  alleged  loaning  of  trust  funds  without 
statutory  security,  where  the  loans  were  not 
in  fact  unsecured,  and  where  he  had  staked  his 
personal  fortune  to  avert  bankruptcy  of  the 
venture  on  which  depended  the  Integrity  of  com- 
plainants' trust  fund. 
6.  Tbusts    e=>166(2)— Commissions— Review. 

On  such  bill,  the  charge  that  the  trustee 
took  excessive  commissions  was  not  open  to 
qutrstioD,  where  his  compensation  was  annually 
tixt^d  and  allowed  by  the  orphans'  court  upon 
the   state  of  facts   disclosed  by   the   accounts. 


and  of  which  the  court  and  the  parties  were 

fully  apprised. 

6.  Tbusts  «=>16e(2)— Reuovai,  of  Tbustee— 
Complaint— Intebest  on  Fund. 
On  such  bill,  a  complaint  that  the  trus- 
tee failed  to  obtain  interest  on  his  bank  bal- 
ance did  not  show  a  lack  of  diligence,  where  the 
bank  In  which  estate  was  a  stockholder  did  not 
allow  interest  on  deposits;  and,  if  there  was 
any  laclc,  it  should  have  been  brought  to  the  at- 
tention of  the  orphan's  court  on  exceptions  to 
bis  annual  accounts. 

Bill  by  Agnes  M.  Starr  and  others  for  the 
removal  of  David  WUey,  testamentary  trus- 
tee of  Joslah  Morris,  deceased.  Prayer  for 
further  accounting  denied,  and  bUl  dismissed. 

Joseph  Beck  Tyler,  of  Camden,  and  Walter 
L,  Sheppard  of  Philadelphia,  Pa.,  for  com- 
plainants. Thomas  O.  HiUiard  and  J.  For- 
Bian  Slnnlckson,  both  of  Salem,  for  defend- 
ant 

BACKES,  V.  C.  [1]  The  object  of  this  bill 
Is  to  remove  a  testamentary  trustee.  Joslah 
Morris  died  In  1891,  and  by  his  will,  admit- 
ted to  probate  by  the  surrogate  of  Salem 
county,  appointed  the  defendant  Dr.  David 
Wiley  as  executor  thereof  and  trustee  there- 
under. The  personal  estate  amounted  to  up- 
wards of  a  half  million  dollars.  There  was 
also  some  real  estate.  By  the  wUl  a  fund  of 
$75,000  was  set  aside  In  trust  for  bis  widow 
for  life,  and  the  remainder  of  the  personal 
estate  was  bequeathed  to  the  testator's  two 
sons,  William  McK.  and  Edwin  J.  Morris, 
and  his  three  daughters,  Mrs.  Agnes  M. 
Starr,  Mrs.  Josephine  B.  Carter,  and  Miss 
Bessie  L.  Morris,  In  equal  shares.  The  real 
estate  was  devised  In  trust,  to  pay  one-third 
of  the  net  Income  to  the  widow  for  life  and 
the  remaining  two-thirds  equally  to  the  five 
children.  Upon  a  sale  by  the  tnistee,  with 
the  consent  of  the  life  tenants,  one-third  of 
the  proceeds  was  to  be  added  to  the  widow's 
fund  and  the  remainder  divided  among  the 
children  equally.  Upon  the  death  of  the 
widow,  her  trust  fund  was  to  be  divided 
equally  among  the  five  children.  The  shares 
of  the  two  sons  were  given  outright.  Those 
of  the  daughters  were  given  In  trust  for  life, 
with  remainder  to  their  Issue  and.  In  default 
of  Issue  to  the  surviving  brothers  and  sisters, 
in  trust  to  the  sisters  for  life.  The  executor 
filed  an  Inventory  of  the  estate  shortly  after 
he  qualified,  and  at  the  expiration  of  a  year, 
in  1892,  be  filed  his  account,  at  which  time 
he  made  distribution  of  the  estate,  and  en- 
tered upon  the  discharge  of  his  duties  as 
trustee.  Miss  Bessie  L.  Morris  died  In  1898, 
whereupon  her  share  of  the  trust  estate  was 
divided.  The  widow  died  In  1914,  and  a  di- 
vision was  made  of  her  fund.  The  estate 
held  in  trust  for  Mrs.  Starr  and  Mrs.  Carter 
now  amounts  to  over  ?250,000,  made  up  of  57 
bonds  and  mortgages,  three  Items  of  corpo- 
rate stock,  and  a  small  sum  In  cash.  Neither 
of  them  has  Issue  living,  and  the  two  broth- 
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era  will,  In  all  probability,  succeed  to  the  es- 
tate, 11  tbey  survive.  Mrs.  Carter  has  been 
Incompetent  for  many  years,  and  In  1912  her 
brother,  William  McE.  Morris,  and  Charles 
E.  Hyatt,  two  of  the  complainants,  were  ap- 
pointed guardians  of  her  person  and  proper- 
ty. The  cestuis  que  trust  seek  the  removal 
of  the  trustee,  and  the  gravamen  of  their 
complaint  Is  that  the  trustee's  misbehavior 
has  created  distrust,  and  has  resulted  In  such 
a  condition  of  mutual  antagonism  as  to  ren- 
der him  unfit  to  further  properly  discharge 
the  duties  of  his  ofllce,  and  In  support  of  the 
right  to  ^move  they  Invoke  the  doctrine  laid 
down  In  May  v.  May.  167  U.  S.  310,  1^  Sup. 
Ct  824,  42  h.  Ed.  179,  and  quoted  and  ap- 
plied by  Vice  Chancellor  Stevens  In  Lister  v. 
Weeks,  60  N.  J.  £«•  215,  228,  46  Aa  658,  563, 
as  follows: 

"  'The  power  of  a  court  of  equity  to  remove 
a  trustee,  and  to  substitute  another  in  hia  place, 
is  incidental  to  its  paramount  duty  to  see  that 
trusts  are  properly  executed,  and  may  properly 
be  exercised  whenever  such  a  state  of  mutual 
HI  feeling,  growing  out  of  his  behavior,  ezista 
between  the  trustees,  or  between  the  trustee  in 
question  and  the  beneficiaries,  that  his  continu- 
ance in  office  would  be  detrimental  to  the  ex- 
ecution of  the  trust,  even  if  for  no  other  reason 
than  that  human  infirmity  would  prevent  the 
cotrustees  or  the  beneficiaries  from  working  in 
harmony  with  him,  and  although  charges  of 
misconduct  against  him  are  either  not  made  out 
or  are  greatly  exaggerated.'  Of  coarse,  fric- 
tion or  hostility  between  trustee  and  benefi- 
ciaries is  not  of  itself  a  reason  for  the  removal 
of  the  trustee;  but  where  that  hostility  has 
arisen  out  of  the  misbehavior  of  the  trustee  it 
may  be.  Trustees  exist  for  the  benefit  of  those 
to  whom  the  creator  of  the  trust  has  given  the 
trust  estate.  Letterstedt  v.  Broers,'  9  App.  Cas. 
386." 

3y  way  of  a  foreword  to  the  discussion  of 
the  specific  acts  of  misconduct  alleged 
against  the  trustee,  it  Is  just  to  say  that  the 
testator's  confidence  In  him  was  well  reposed 
and  has  been  sacredly  observed,  and  that  he 
has  Judiciously  and  with'  praisable  fidelity 
managed  the  estate  and  scrupulously  ac- 
counted for  Its  yield.  Dr.  Wiley  has  been 
a  lifelong  resident  of  Salem,  is  a  physician 
of  high  standing  and  a  gentleman  of  im- 
peccable character  and  of  enviable  reputa- 
tion, and  It  Is  regrettable  that  his  honor  and 
integrity  should  have  been  assailed  by  Ill- 
considered  and  extravagant  charges  of  mal- 
feasance, none  of  which  finds  support  in  the 
evidence. 

That  there  is  bitter  feeling  on  the  part 
of  some  of  the  complainants  towards  the 
trustee  cannot  be  denied/  and  It  also  cannot 
be  denied  that  it  Is  not  reciprocated  on  his 
part.  It  Is  also  quite  apparent  that  this 
ill  will  has  Its  origin  in  perfectly  upright, 
but  misinterpreted,  conduct  of  the  trustee 
in  matters  wholly  foreign  to  the  trust,  and 
that  loss  of  faith  In  the  trustee,  based  on  his 
alleged  misconduct,  is  more  simulated  than 
real.  Some  of  the  history  of  this  family 
quarrel  is  'necessary.  The  two  brothers, 
William   McK.   and  Edwin  J.  Morris,  are 


cotton  duck  manufacturers,  under  the  name 
of  Morris  &  Co.,  at  Grovevllle,  Mercer  conn- 
ty,  and  have  been  since  1882.  They  neither 
Iwrmonized  nor  did  they  prosper.  In  190S 
they  were  In  desperate  financial  straits,  and 
the  breach  between  the  two  had  widened  am- 
sideraUy.  At  that  time  the  trustee  hdd  a 
mortgage  on  their  plant  of  150,000,  with 
some  $20,000  of  accumulated  interest,  and 
was  also  a  creditor,  personally  and  as  trus- 
tee, for  more  than  $30,000.  It  was  in  bis 
power  to  close  out  their  business,  and  to 
him  William  McK.  appealed  to  remove  Ed- 
win J.  from  the  comanagement  and  to  place 
him  In  absolute  control.  To  this  Dr.  Wiley 
turned  a  deaf  ear,  because,  as  be  said  to 
William:  "No;  he  la  your  brother  and  I 
won't  get  In  between  brothers;  you  wouldn't 
like  It"— and  this  after  William  had  sought  to 
prejudice  him  against  bis  brother  by  repeat- 
ing uncomplimentary  remarks  alleged  to 
have  been  made  by  the  latter  concerning  the 
doctor.  The  sincerity  of  the  trustee's  neu- 
trality and  his  honesty  of  purpose.  It  seems 
to  me,  cannot  be  mistaken,  although  Wil- 
liam unreasonlngly  chose  to  misinterpret  the 
decision  as  a  reflection  npon  his  capacity  to 
rescue  the  firm  and  (ts  a  decided  leaning  of 
the  trustee  towards  bis  brother;  and  this 
sentiment  be  fostered  in  bis  sister,  Mrs. 
Starr,  who  also  was  not  well  disposed  to- 
wards Edwin.  William's  self-appraisal,  that 
he  was  the  better  man  of  the  two  to  handle 
the  business,  may  have  been  unexceptionable, 
and  be  probably  acted  entirely  unselfishly, 
but  It  was  unfair  and  Inconsiderate  of  him 
to  accuse  the  trustee  of  favoritism  for  his 
refusal  to  do  that  which  he  would  not  have 
wanted  him  to  do  for  his  brother.  The  pru- 
dence and  wisdom  of  the  trustee's  course  is 
not  arguable,  for  had  he  acceded  to  the  re- 
quest be  would  have  simply  shifted  the 
source  of  accusations  and  probably  intensi- 
fied them.  However,  2  years  later,  by  ar- 
rangement, William  succeeded  to  the  man- 
agement and  has  ever  since  carried  on  the 
business  alone,  and  with  success,  as  I  under- 
stand. In  connection  with  their  cotton  duck 
manufactory  Morris  &  Co.  conducted  an- 
other trade  under  the  name  Hussong  Dyeing 
Machine  Company,  a  corporation  in  which 
the  brothers  owned  an  equal  number  of 
shares,  and  Ilussong  held  the  balance  of 
power,  he  owning  one-fifth  of  the  Issue.  In 
August  of  1911,  Edwin  purchased  Hussong's 
Interest  without  the  knowledge  of  William. 
Dr.  Wiley  loaned  him  part  of  the  purchase 
price,  with  the  understanding  that  his  broth- 
er was  to  have  one-half  and  which  in  fact 
was  later  turned  over  to  him.  Dr.  Wiley 
acted  in  the  utmost  good  faith,  his  single 
motive  being  to  help  the  brothers  to  the  ab- 
solute control  of  a  very  profitable  business. 
Upon  learning  of  the  purchase,  the  suspicion 
of  favoritism  became  a  conviction,  and, 
without  stopping  to  Inquire  Into  and  investi- 
gate the  i«al  situation,  Mrs.  Starr  and  Wll- 
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liam  accused  the  doctor  of  unfairness,  Wll- 
liam  declaring  to  him: 

"Doctor,  you  are  going  to  regret  that;  you 
will  probably,  regret  that  the  longest  day  you 
live." 

Whether  this  was  a  threat  or  a  prophesy 
Is  not  clear,  but  If  the  latter,  William  cer- 
tainly peered  Into  the  future  with  the  eyes 
of  a  seer,  for  ever  since  that  time  the  doctor 
has  experienced  round  after  round  of  litiga- 
tion. William,  who  was  treasurer  of  the 
Hussong  Company,  refused  to  transfer  the 
stock  on  the  books  of  the  company  untU  de- 
creed to  do  so  on  a  bill  filed  by  Edwin,  March 
8,  19X2.  Docket  84,  p.  570.  On  October  15, 
1913,  William  bron^t  suit  for  a  dissolution, 
and  a  receiver  was  appointed  for  the  co- 
partnership, which  was  eventually  settled  by 
Incorporating  the  business,  each  partner  tak- 
ing a  half  interest,  with  the  exception  of 
one  share  Issued  to  a  pacificator.  Docket 
37,  p.  95.  And  by  way  of  complement  to  this 
suit,  on  October  18,  1913,  Edwin  caused  the 
Hiissong  Company  to  sue  William  and  Mor- 
ris &  Co.  for  an  accounting  for  the  unlawful 
conversion  of  Its  funds,  and  this  also  was  set- 
tled out  of  court  Docket  37,  p.  113.  In  all 
of  these,  Dr.  WUey  was  vitally  Interested,  be- 
caxise  of  his  heavy  trust  investments  In  the 
firm's  plant.  Then  the  complainant  Agnes 
M.  Starr  filed  a  bill  on  November  12, 1913,  to 
remove  him  as  trustee,  which  was  dismissed 
February  20th  of  the  following  year.  Docket 
37,  p.  188.  Proceedings  were  next  taken  by 
her  In  the  orphans'  court  to  restate  an  ac- 
count filed  by  the  executor  In  1909,  supple- 
mental to  the  one  of  1892,  and  of  which  more 
will  be  said  hereafter,  and,  after  protracted 
litigation,  the  court  refused  to  disturb  it, 
on  the  ground  that  it  truly  stated  all  charges 
and  discharges.  This  was  affirmed  by  the 
prerogative  court.  Morris'  Estate,  86  N.  J. 
Eq.  161,  97  Atl.  284.  The  present  bUl  was 
filed  July  25,  1916.  Meanwhile,  exceptions 
were  taken  to  the  trustee's  account  filed  In 
the  orphans'  court  August  30,  1916,  and  aft- 
er a  most  elaborate  and  searching  examina- 
tion of  the  accountant  tiie  court  overruled 
the  exceptions,  which  was  affirmed  by  the 
Prerogative  Court.  Morris'  Estate,  February 
26,  1918.  For  more  than  20  years  the  trus- 
tee had  annually  accounted  In  the  orphans' 
court,  and  always  satisfactorily  to  all  con- 
cerned, and  it  was  not  until  William  and  his 
sister,  Mrs.  Starr,  conceived  the  false  idea 
tbat  Dr.  WUey  was  partial  to  one  brother 
to  the  prejudice  of  the  other  that  criticism 
ot  them  was  made,  and  then,  unfortunately, 
tbey  determined  upon  a  policy  of  retaliation. 
I>r.  Wiley  has  defended  the  attacks  calmly 
and  with  a  patience  bom  of  a  resolve  to  cor- 
rect the  views  his  cousins  entertain  of  him, 
confident  that  their  better  judgment  will 
finally  prevail  and  that  they  will  become 
reconciled.  He  seems  pained  and  distressed 
over  their  lack  of  confidence,  rather  than  re- 
sentful. 

I  will  now  proceed  to  a  discussion  of  the 


various  acts  of  alleged  mlsconduict  which,  It 
is  cctntended,  eventuated  In  absolute  dis- 
trust ;  and  In  considering  these.  It  Is  well  to 
bear  In  mind  that  the  moving  spirit  In  this 
litigation  is  William  McK.  Morris,  guardian, 
flanked  by  his  sister,  Mrs.  Starr. 

1.  I  will  first  take  up  those  that  center  In 
the  supplemental  executor's  account  filed  In 
1909.  In  this  account  the  executor  charged 
himself  with  $67,009.61,  moneys  which  came 
to  his  hands  since  the  filing  of  the  original 
account  In  1892,  when  a  distribution  of  the 
estate  was  made.  Of  this  sum,  $49,775.27 
represents  the  proceeds  of  the  sale  of  what 
is  known  as  the  Wilmington  property;  sold  in 
1906-08,  and  the  accumulation  of  interest 
thereon;  $9,404.85  represents  the  principal, 
and  accumulated  Interest  from  1899  to  1909, 
on  the  Empson-Atkinson,  now  known  as  the 
Mary  A.  Wetherby,  mortgage;  and  $5,919.79 
the  principal  and  accumulated  interest  from 
1893  to  1909,  on  the  Samuel  Ollphant,  herein 
known  as  the  Robert  Porch,  mortgage;  and 
the  balance  of  $1,909.70  Is  made  up  of  13 
Items,  one,  the  proceeds  of  a  small  piece  or 
real  estate,  and  the  accumulated  Interest  on 
the  purchase-money  mortgage  from  1893  to 
1905,  and  the  others,  collections  of  accounts 
cdtber  not  included  in  the  Inventory  or 
charged  off  as  doubtful  In  the  original  ac- 
count. The  Atkinson-Wetherby  mortgage 
and  the  OUphant-Porch  mortgage  were  also 
charged  off  in  the  original  account  as  doubt- 
ful. 

[3]  One  grievance  Is  that  In  deferring  the 
filing  of  the  account  for  17  years,  the  life  ten- 
ants were  delayed  in  the  enjoyment  of  the 
Interest  In  other  words,  accounts  should 
have  been  filed  oft^er  and  distributions 
made  earlier.  An  accounting  of  the  Wilming- 
ton properties  was  delayed,  seemingly,  for 
two  reasons:  The  larger  piece  was  sold  for 
$38,000,  in  payment  of  which  a  purchase- 
money  mortgage  of  $32,000  had  to  be  taken,, 
which  was  reduced  in  June  of  1907  to  $19,- 
500;  and  the  remainder  was  in  litigation 
until  October,  1008.  Whatever  the  cause,  all 
parties  were  familiar  with  the  situation, 
satisfied,  and  aaiuiescent.  Xow,  as  to  the 
Oliphant-Porch  and  the  Atkinson-Wetherby 
mortgages:  When  the  distribution  of  the 
estate  was  made  In  1892  they  were  cast 
aside  as  unfit  for  payment  of  the  legacies, 
because  of  their  questionable  value,  and  were 
deducted  from  and  allowed  in  the  account 
The  trustee  foreclosed  them,  bought  in  the 
properties  and  sold  them,  taking  purchase- 
money  mortgages,  for  the  full  amount  on 
the  Wetherby  property,  and  on  the  Porch 
property,  less  a  cash  payment  of  $500.  The 
securities  were  scant  and  the  payments  of 
interest  slow,  and,  as  the  trustee  says,  he  had 
to  "nurse  them  along,"  so  much  so  that  when 
Mrs.  Wetherby  was  2  years  in  arrears  with 
her  Interest,  and  was  threatened  with  execu- 
tion on  a  $1,000  judgment,  he  advanced  her 
an  additional  $3,200  to  liquidate  the  Interest 
and  to  pay  off  the  judgment,  taking  a  third 
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mortgage,  whlc&,  however,  Inclnded  other 
property  for  which  she  had  paid  $4,700.  This 
latter  transaction  is  also  brought  forth  as  a 
cause  of  complaint,  notwithstanding  that  the 
third  mortgage  has  since  been  paid  off,  and 
that,  instead  of  suffering  a  heavy  loss,  the 
trust  estate  has  a  marketable  $10,000  mort- 
gage lien  on  property  now  worth  $10,000  to 
$18,000.  By  the  same  careful  treatment,  the 
Ollphant-Porch  mortgage  has  become  market* 
able.  The  other  moneys  came  in  dribs  and 
were  used  by  the  executor  to  defray  current 
expenses  of  the  estate  unadminlstered,  and 
debts  which  were  overlooked  in  the  1892 
account,  as,  for  Instance,  the  cost  of  the 
monument,  which  the  executor  personally 
advanced,  and  It  was  not  until  1889  that  the 
receipts  equaled  the  disbursements.  After 
that,  the  accumulation  of  the  bits  was  made 
to  earn,  and  every  penny  of  principal  and 
interest  was  accounted  for  in  the  supple- 
mental account  of  1009.  'Miss  Bessie  Morris 
died  before  there  was  any  income  available 
for  distribution  out  of  this  addltlonEil  estate, 
and  consequently  the  contention  that  she  was 
affected  by  the  delay  fails.  The  other  life 
tenants  reaped  the  increments  of  the  delay, 
without  thought  of  complaint  on  that  score, 
and  their  outcry  at  this  late  day  is  somewhat 
tardy. 

Another  reason  for  discontent  is  that  the 
executor  withheld  knowledge  of  the  funds. 
Dr.  Wiley  gave  no  intimation  of  his  solicitude 
and  thrift  until  shortly  before  the  account 
was  flled,  and  it  came  to  tlie  beneficiaries  as 
an  agreeable  surprise.  Mrs.  Starr  says  she 
was  delighted.  Four  years  later,  it  would 
seen  she  fancied  ulterior  motives  and  suffered 
a  loss  of  faith.  Without  passing  judgment 
upon  her  sincerity,  it  ia  sufficient  to  observe 
that  the  circumstances  should  have  suggested 
the  utmost  rectitude  and  strengthened  her 
confidence  for  the  windfall  could  have  been 
easily  "sunk  without  trace."  Albeit,  the 
Account  has  been  submitted  to  judicial  scru- 
tiny  twice  and  found  to  be  unimpeachable, 
and  all  concerned  received  their  Just  dues 
years  ago,  and  with  seeming  gratification. 

Fault  is  also  found  with  the  form  of  the 
account  It  Is  not  unlike  the  trustee's  annual 
account,  with  the  frame  of  which  there  never 
was  a  quarrel  It  was  intelligible  to  the 
orphans'  court,  which  approved  it,  and  It  was 
understood  by  counsel,  who  examined  upon  It 
Intelligently,  and  it  certainly  is  as  under- 
standable as  are  those  of  professional  ac- 
countants to  the  average  layman,  and  while 
principal  and  interest  were  mingled,  they 
were  properly  adjusted  in  the  distribution. 

It  is  finally  asserted  that  the  trustee  re- 
fused to  permit  a  vouching  of  his  accounts, 
and  it  is  argued  that  he  thereby  confirmed 
Mrs.  Starr's  and  William's  suspicions  of  guilt 
The  assertion  tells  but  half  the  story,  and 
weakens  the  argument  proportionately.  It 
was  not  until  after  the  two  had  determined 
upon  strife,  and  indicated  their  Intention  to 
make  things  unpleasant,  that  be  was  called 


upon  to  snbmlt  his  stewardship  of  22  years  to 
private  audit  Two  sets  of  accountants,  re- 
tained by  the  complainants,  had  investigated, 
and  when  the  third  put  in  an  aiq>earance  be 
was  refused  on  the  advice  of  counsel,  and, 
I  think,  rightly.    The  trustee  was  not  obliged 

.  to  furnish  ammunition  to  the  complainauts 
with  which  to  distress  himself ;  and,  if  they 
were  entitled  to  a  vouching,  the  law  aiEorded 

I  the  remedy  through  its  courts,  where  also  the 
Interest  of  the  trustee  would  have  been  safe- 

!  guarded.     It  is  proper  in  this  connection  to 

i  speak  of  the  transaction  relating  to  the  Sharp 
mortgage,  which  Mrs.  Starr  says  flrst  aroused 
her  sui^ldon,  and  an  item  of  $210  that  ap- 

!  peared  in  the  supplemmtal  account  as  divi- 
dend received  from  the  stock  of  a  military 
academy,  which  she  says  added  to  her  anxi- 
ety.    The  mortgage  was  part  of  the  daughters' 

.  trust  estate.    In  1903  the  United  States  gov- 

j  emment  took  the  land  in  condemnation  pro- 
ceedings, and  through  some  mishap  the  trus- 
tee filled  to  file  his  claim,  and  it  became  fore- 
dosed.  After  diligent  hut  unsuccessful, 
efforts  to  collect  the  amount  from  the  govern- 
ment, the  executor  reimbursed  the  estate  in 
full  in  1914.  In  the  meanwhile,  the  interest 
had  been  dropped  from  the  annual  accounts, 

.  whidi  was  noted  by  Mrs.  Starr,  who^  from 

I  time  to  time,  made  inquiry  and  to  whom  the 
situation  was  fuUy  explained.  I  fall  to  see 
how  this  occurrence  could  have  created  doubt, 
as  to  the  trustee's  probity.  The  incident  and 
her  protest  in  two  other  Instances,  where 
aged  and  Impecunious  mortgagors  were  In 
arrears,  however,  show  Mrs.  Starr's  thorough 
familiarity  with  the  estate  and  how  keenly 
she  scrutinized  the  accounts.  And  so  with 
the  dividend  on  the  academy  stodi.  The 
academy  was  a  family  institutioa  of  the 
Hyatt's,  cousins  of  the  Morrises.  Many  years 
ago,  the  testator  bought  eight  shares  for 
$2,000,  but  whether  he  ever  had  a  certificate 
Is  not  known,  and  they  were  not  listed  among 
the  securities  In  the  Inventory  of  the  estate. 
In  December  of  1904,  the  executor  received 
a  check  for  $240  as  dividends  with  which  he 
charged  himself  in  the  supplemental  account 
of  1909.  Why  Mrs.  Starr  should  pldt  out  this 
Item  from  otiier  and  much  larger  items  of 
income,  as  having  aroused  her  suspicion  that 
there  might  be  other  moneys  unaccounted  for. 
Is  Inexplicable,  and  her  assertion  that  it  did  is 

;  Incredible.  The  utter  inconsistency  of  her 
after  attitude  In  relation  to  this  stock,  and 
her  bent  upon  faultfinding,  appear  by  her  fur- 
ther complaint  that  when  the  beneficiaries 
were  later  disposed  to  hand  the  stock  over 
to  the  Hyatts  as  a  gift  it  being  regarded  as 
worthless,  the  executor  refused  until  the 
beneficiaries  agreed  to  be  charged  with  the 
full  value.  This  she  claims  was  oK>re6sive, 
but,  upon  reflection,  in  view  of  the  contin- 
gency of  the  remainder,  she  must  admowl- 
edge  that  the  executor  only  discharged  his 
duty,  and  that  had  he  complied  he  might  have 
been  liable  to  a  charge  of  waste. 
[4]  2.  Tb.9  trustee  la  censured  for  loaning 
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tmst  funds  to  Morris  &  Co.  without  statutory 
security.  In  1896  he  loaned  them  $2,500,  and 
In  1903  he  made  further  advances,  bringing 
their  indebtedness  up  to  $16,000.  In  1904  be 
personally  Indorsed  three  notes  for  $5,000 
each,  and  had  them  discounted  at  his  hank. 
When  distribution  was  made  und«r  the  sup- 
plemental account  In  1909,  the  debt  and  notes 
were  reduced  to  $10,000  plus,  and  In  1914,  up- 
on the  death  of  th«  widow  and  the  distribu- 
tion of  her  trust  estate,  the  balance  was 
paid,  the  large  arrearages  of  Interest  on  th'<) 
$50,000  mortgage  were  settled,  and  the  princi- 
pal was  reduced  to  $36,550.  When  the 
first  loan  was  made,  'Morris  &  Co.,  had  suf- 
fered severe  financial  reverses,  and  they  were 
sadly  in  nged  of  even  that  small  sum.  In  1903 
and  1904  they  were  on  the  verge  of  bank- 
ruptcy, and  had  It  not  been  for  Dr.  Wiley's 
good  ofiices  at  that  time  they  would  have 
collapsed.  Be  staked  his  personal  fortune  to 
save  them,  and  In  this  he  was  not  single  pur- 
posed, for  upon  this  venture  depended  the  in- 
tegrity of  the  complainant's  trust  fund.  The 
Mill  property  at  GroveviUe  was  precarious 
security  for  the  $50,000  mortgage,  and  the  ac- 
cumulation of  more  than  $20,000  of  interest 
held  by  the  estate,  originally  Invested  by  the 
testator;  and,  had  the  firm  failed,  the  shrlnK- 
age  in  value  undoubtedly  would  have  resulted 
In  great  loss.  For  such  generosity  it  Is  pain- 
ful to  witness  Ingratitude  and  reproach.  The 
advancement  of  the  trust  funds  in  1903,  was 
replaced  In  1906,  after  Mrs.  Starr  mildly  pro- 
tested, with  moneys  from  the  widow's  trust 
estate,  and  there  the  Incident  came  to  an  end. 
Whenever  thereafter  there  were  avallabl* 
funds  of  the  latter  trust  or  of  the  estate  un- 
admlnistered,  the  trustee  used  them  to  redeem 
the  notes  under  discount  in  bank,  so  that 
possibly  the  whole  Indebtedness  was,  at  some 
time,  held  by  either  one  or  the  other,  or  both, 
but  at  no  time  was  there  danger  of  loss,  be- 
cause the  doctor  was  accountable,  for  he  was 
a  man  of  considerable  fortune,  which  was 
well  known  to  the  complainants.  Further- 
more, it  is  not  correct  to  say  that  these  loans 
were  unsecured,  because  It  appears  that  the 
debtors  were  vested  remaindermen  of  the 
widow's  estate,  and  contingently  so  of  that 
of  the  daughters,  and  also  were  owners  In 
fee  of  one-half  of  the  testator's  real  estate. 
3.  The  next  stricture  sraatters  of  moral 
turpitude,  tn  that  It  charges  the  trustee  with 
practicing  usury.  When  Dr.  Wiley  Indorsed 
Morris  &  Co.'s  notes  and  had  them  discounted 
in  1904,  they  were  paying  a  rate  of  12  per 
cent,  on  their  Invoices  payable.  To  better 
their  credit  in  this  direction,  and  to  save  3 
I>er  cent.,  they  induced  him  to  make  .the  in- 
dorsements, and  offered  and  urged  upon  him 
a  rate  of  9  per  cent  interest,  which  he  at 
first  declined  to"entertaln,  but  they  were  per- 
sistent, and  with  the  notes  and  renewals  sent 
checks  for  the  discount  at  that  rate,  of  which, 
as  to  the  excess,  he  kept  a  careful  record. 
He  retained  the  excess,  reasoning,  as  he  says, 
tliat  If  a  crash  came  he  could  use  it  as  sal- 


vage. That  this  was  hla  only  motive  is  Incon- 
trovertible, for  It  appears  tliat,  when  the 
debt  was  reduced  to  $10,000  in  1909,  he  ten- 
dered them  a  check  for  the  amount,  which 
William  indignantly  rejected;  and  when,  in 
1914,  the  balance  of  the  debt  was  paid,  Wil- 
liam still  resisted,  and  it  was  forced  upon  him 
only  by  the  doctor's  insistence  upon  using  it 
as  a  credit  on  a  note  of  the  Hussong  Com- 
pany. The  insinuation,  in  the  argument,  of 
moral  obliquity  is  without  the  slightest  Justi- 
fication. 

[5]  4.  Another  cliarge  of  malfeasance  is 
that  the  trustee  took  excessive  CMumlssions. 
The  compensations  were  annually  fixed  and 
allowed  by  the  orphans'  court  upon  a  state  of 
facta  disclosed  by  the  accounts  and  of  which 
the  court  and  parties  were  fully  apprised,  and 
are  not  open  to  question  here.  l*e  circum- 
stances under  which  they  were  allowed  are 
disclosed  In  the  (pinion  in  the  prerogative 
court  in  Re  Starr's  Estate,  February  27, 1918, 
108  Atl.  392. 

5.  The  defendant  Is  also  accused  of  nepo- 
tism. The  trust  estate  of  the  widow  held  a 
mortgage  on  property  known  as  the  "Kean 
Farm,"  which  was  foreclosed.  Upon  a  sale, 
the  trustee  became  the  purchaser  In  1901.  He 
managed  the  farm  for  that  estate  until  its 
termination  in  1914,  when  he  sold  it  to  his 
brother  for  $10,000.  There  Is  no  testimony 
to  show  that  it  was  worth  more;  on  the  con- 
trary, It  appears  that  that  sum  was  $1,000 
more  than  any  other  person  would  offer.  It  is 
not  shown  o.therwise  than  that  the  sale  was 
made  In  good  faith,  and  at  a  time  when  it  was 
necessary  to  convert  it  into  cash  for  the  pur- 
pose of  distributing  the  widow's  estate. 

[•]  6.  The  remaining  dereliction  alleged  is 
that  the  trustee  failed  to  obtain  interest  on 
his  bank  balances.  The  Salem  National  Bank, 
in  which  he  always  kept  his  account,  and 
in  which  the  estate  is  a  stockholder,  never  al- 
lowed interest  upon  deposits.  For  2  years  he 
negotiated,  without  promise,  and  then  in  June 
of  1917  he  changed  the  depository  to  an- 
other, where  interest  is  paid.  In  the  circum- 
stances, there  was  no  lack  of  diligence,  and 
besides,  if  there  were  any  shortcoming  in  this 
respect.  It  should  have  been  brought  to  the 
attention  of  the  orphans'  court  on  exceptions 
to  the  annual   accounts. 

[2]  I  have  reviewed  the  testimony  at  great- 
er length  than  was,  perhaps,  necessary  for 
the  decision,  but  have  done  so  purposely,  to 
point  out  that  the  alienation  of  confidence, 
to  whatever  extent,  was  due  to  unfounded  ob- 
sessions of  the  complainants,  and  that  the 
defection  and  unhappy  estrangement  were 
not  of  the  defendant's  making,  and  are  not  to 
his  liking.  The  case  does  not  come  within 
the  principles  quoted  in  the  fore  part  of  these 
conclusions,  and  the  trustee  will  not  be  re- 
moved. If  I  had  any  apprehension  that  the 
funds  of  the  estate  would  be  in  danger  during 
his  continuance  In  office,  he  would  be  required 
to  give  a  bond.  Holcomb  v.  Coryell,  12  N.  J. 
Eg,  289;  Pfefferle  v.  Herr,  76  N.  J.  Bq.  219, 
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71  Att.  088,  13S  Am.  St  S^.  518.  And  as  It 
appears  that  the  trustee  has  accounted  for  all 
property  chargeable  to  him,  the  prayer  for  a 
farther  accounting  will  be  denied,  and  the  bill 
dismissed,  with  coats. 


JEFFERSON  ▼.  STUCKEBT  et  aL 

(Court  of  Chancery  of  Delaware.     May  28, 
1918.) 

JUDQMBNT     «=»570(12)— RE8      JUDICATA— DIS- 

1II88AL  FOE  Want  of  PaosEctrrioN. 
Under  court  rule  85,  providing  that  in  case 
the  complainant  shall  not,  within  30  days  after 
a  cause  is  at  issue,  file  a  motion  for  hearing  or 
for  a  commission  to  take  testimony,  in  the  ab- 
sence of  an  order  or  stipulation  otherwise,  the 
cause  will  be  deemed  abandoned,  and  at  the  ex- 
piration of  30  days  the  register  in  chancery 
shall  enter  a  statement  that  the  bill  has  been 
dismissed ;  a  dismissal,  being  in  effect  one  for 
want  of  prosecution,  does  not  bar  another  suit 
for  the  same  purpose  as  that  dismissed. 

Suit  by  Qiarles  W.  Jefferson  against  John 
C.  Stuckert  and  another,  wherein  defendants 
filed  a  plea  and  an  answer.    Plea  overruled. 

Statement  of  the  Case.  To  the  bill  the  de- 
fendants have  filed  a  plea  and  an  answer.  By 
the  plea  it  was  alleged  that  the  complafiiant 
had  theretofore  filed  another  bill  against 
the  same  defendants,  cwtalning  the  same 
charges,  averments  and  prayers;  that  the  de- 
fendants had  appeared  and  answered  the  bill; 
and  that  as  provided  in  rule  85  the  bill  was 
marked  dismissed  by  the  register  in  chancery, 
the  complainant  having  failed  to  file  a  motion 
for  hearing  of  the  testimony  by  the  Chan- 
cellor, or  for  the  taking  thereof  otherwise, 
as  required  by  the  rules.  It  was  urged  that 
the  cause  was  res  ad]udicata  and  determined, 
and  the  dismissal  of  the  prior  bill  was  a  bar 
ix>  further  proceeding  In  this  present  cause. 
The  defendant  also  answered  the  bill  on  the 
merits  as  though  no  plea  had  been  filed.  The 
sufiSclency  of  the  plea  was  argued. 

Bule  85  is  as  follows: 

"In  case  the  complainant  shall  not,  within 
thirty  days  after  a  cause  is  at  issue,  file  in  the 
cause  a  motion  in  writing  either  for  a  hearing 
by  the  Chancellor  on  oral  testimony,  or  for  a 
commission  to  take  testimony  otherwise,  and 
no  order  of  the  Chancellor,  or  stipulation  of 
solicitors  approved  by  the  Chancellor,  provid- 
ing otherwise  be  filed  in  the  cause,  then  the 
cause  will  be  deemed  to  have  been  abandoned, 
and  the  register  in  chancery  shall  as  of  course 
at  the  expiration  of  said  thirty  da^g  enter  on 
the  record  a  statement  that  the  bill  has  been 
dismissed,  and  thereupon  the  costs  shall  be  paid 
by  the  complainant  within  thirty  days  there- 
after." 

Hugh  M.  Morris,  of  Wilmington,  for  com- 
plainant. Walter  J.  WlllU,  of  Wilmington, 
for  defendants. 

THE  CHANCEIiLOR.  By  the  plea  the 
question  as  to  the  effect  of  the  new  rule  is  Ju- 
dicially raised  for  the  first  time.  If  a  com- 
plainant fails  to  prosecute  his  cause  with  the 
diligence  required  by  the  rules,  and  if  in  con- 


sequence thereof  he  is  deemed  to  bare  aban- 
doned the  cause,  and  the  register  in  chancery 
marks  on  the  record  a  dismissal  of  the  cause, 
is  such  disposition  of  the  cause  a  bar  to  the 
filing  of  another  bill  with  the  same  dharges, 
averments  and  prayers? 

It  is  a  rule  recognized  everywhere  that  If 
a  cause  be  disposed  of  on  any  ground  which 
did  not  go  to  the  merits  of  the  action,  the 
Judgment  rendered  will  not  bar  anotiier  suit 
for  the  same  subject  matter.  It  is  Important 
in  dismissing  a  bill  either  to  state  the  speciflc 
reasons  on  which  the  decree  is  based,  or  to 
provide  in  the  order  that  the  bill  is  dismiss- 
ed without  prejudice  to  the  right  of  the  com- 
plainant to  file  another  bilL  In  some  states 
the  dismissal  of  a  bill  will  be  presumed  to  be 
on  its  merits,  unless  the  record  expressly 
shows  the  contrary ;  and  in  other  states  the 
contrary  view  prevails.  The  case  of  Cochran 
V.  Couper,  2  DeL  Ch.  27,  is  cited  in  23  Cyc. 
1144,  as  supporting  the  view  first  stated.  But 
it  is  not  clear  that  It  upholds  that  rule.  How- 
ever, it  is  not  necessary  to  decide  in  this  case 
which  of  these  two  views  is  souud,  because 
a  dismissal  under  rule  85  is  clearly  not  based 
on  a  hearing  on  the  merits,  but  for  want  of 
prosecution.  Its  operation  is  automatic,  the 
rule  being  self  operative,  without  a  decree  or 
order  of  the  court;  and  the  entry  by  the 
register  does  not  involve  an  exercise  of  dis- 
cretion or  Judgment,  but  is  purely  an  admin- 
istrative routine  notation  of  the  result  of  de- 
lay in  procedure.  True,  the  rule  declares 
that  as  a  result  of  the  failure  to  progress, 
the  complainant  is  deemed  to  have  abandoned 
the  cause.  But  a  dismissal  by  Judicial  order 
for  want  of  prosecution  Is  based  on  that 
theory.  The  rule  has  no  greater  effect  than 
a  Judicial  dismissal  for  want  of  prosecution. 

It  Is  a  rule  everywhere  recognized  as  sound 
and  well  established,  that  a  dismissal  for 
want  of  prosecution  does  not  go  to  the  merits 
of  the  cause,  and  therefore  is  not  a  bar  to 
another  suit  based  on  the  same  subject  mat- 
ter. Story's  Equity  Pleading,  §  793;  1  White- 
house  Equity  Practice,  |  323;  1  Danlell's 
Chancery  Pleading  and  Practice,  811;  Han- 
sard V.  Hardy,  18  Ves.,  Jr.,  455,  460, 18  Enj. 
Beprint  389;  Brown  v.  Fletcher,  182  Fed.  963. 
980,  105  C.  C.  A.  425. 

Indeed,  no  authority  to  the  contrary  bai 
been  cited  or  found.  The  defendants'  solid- 
tor  urges  laches,  but  the  principle  does  not 
apply  on  the  {toint  here  Involved.  He  also 
cites  the  new  rule  82,  which  imposes  the  con- 
sequence of  dismissal  where  after  the  testi- 
mony in  a  cause  lias  been  taken  and  returned, 
the  complainant  faUs  for  thirty  days  to  move 
for  a  hearing  of  the  cause  by  the  Chancellor. 
It  is  urged  that  by  this  lattef  rule  the  dismis- 
sal is  absolute,  following  the  English  prac- 
tice under  the  orders  in  court,  promulgated 
in  1846  and  draws  the  Inference  of  a  Uke  con- 
sequence as  to  rule  85.    But  it  is  not  neces- 
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sary  at  this  time  to  declare  tbe  effect  of 
rule  82. 

The  cause  of  Cochran  v.  Couper,  mentioned 
above,  does  not  apply  here,  for  in  that  case 
a  hearing  on  the  merits  had  been  had  In  the 
prior  suit  The  complainant  was  barred  from 
prosecuting  the  second  suit  because  though 
a  married  woman  the  complainant  had  there- 
tofore sued  alone  to  enforce  a  right  to  wbleh 
she  Individually  was  entitled,  claiming  that 
she  had  been  divorced  from  her  husband  who 
was  then  living,  but  failed  to  offer  sufficient 
proof  of  the  divorce.  Her  right  to  sue  de- 
pended on  a  fact,  and  as  the  court  had  found 
that  she  was  unable  to  prove  it,  she  was  not 
entitled  to  another  chance  to  do  so. 

For  the  reason,  therefore,  tliat  the  former 
bUl  of  the  complainant  in  this  cause  was  in 
effect  dismissed  for  want  of  prosecution,  that 
disposition  of  the  case  does  not  bar  another 
suit  for  the  same  purpose. 

The  solicitor  for  the  complainant  urges 
that  as  the  answer  is  to  the  entire  bill  it  over- 
rules the  plea,  and  tliat  new  rule  36,  which 
requires  the  defendant  to  answer  notwith- 
standing the  filing  of  a  plea  or  demurrer, 
does  not  change  the  ancient  rule.  The  lat- 
ter contention  is  probably  true,  the  purpose 
of  rule  36  is  to  avoid  delays  of  dilatory  pleas, 
for  if  a  plea  appear  not  to  be  dilatory  the 
Chancellor  may  relieve  the  defendant  of  a 
duty  to  answer  until  the  plea  Is  heard.  It 
is  not  entirely  clear,  however,  that  the  rule 
tliat  a  general  answer  overrules  a  plea  should 
apply  with  respect  to  a  plea  such  as  this.  So 
tbe  point  is  not  now  passed  upon. 

The  plea  will  be  overruled,  and  the  defend- 
ant having  answered  the  bUl,  the  cause  will 
proceed. 


SPIESB  V.  SHEE  et  aL 

(Supreme  Court  of  Pennsylvania.     Feb.  25, 
1918.) 

Mechanics'  Liens  «=9315— Indeiinitt  Bond 
— constbuction — liability. 
A  bond  given  to  protect  an  owner  of  prop- 
erty against  loss  from. the  filing  of  mechanics' 
liens  against  a  building  to  be  erected  by  a 
contractor  or  loss  from  tbe  contractor's  failure 
to  complete  the  buiiding  was  a  contract  of  in- 
demnity, and  where  the  contractor  did  not  begin 
construction,  the  owner  could  not  recover  there- 
on for  expenses  incurred  for  conveyancing,  title 
insurance,  and  loss  on  a  resale  of  tbe  land. 

Appeal  from  Court  of  Cbmmon  Pleas,  Phil- 
adelphia County. 

Assumpsit  on  a  bond  by  Franklyn  Spiese 
against  Rhoads  Shee  and  others.  From  an 
order  entering  Judgment  for  defendants, 
plaintiff  appeals.    Affirmed. 

Rule  for  Judgment  for  want  of  a  sufficient 
affidavit  of  defense.  From  the  record  it  ap- 
peared that  the  defendant  Harry  C.  Dunlap 
was  surety  on  a  bond  wherein  the  plaintiff 
was  obligee,  to  protect  the  plaintiff  against 
loss  on  a  certain  building  operation,  by  fail- 


ure tc  complete,  in  accordance  with  certain 
plans,  a;t>ecifications,  and  contracts.  Tlie 
plaintiff  drew  up  mortgages,  secured  title 
insurance,  expended  money  for  conveyanc^^ 
and  purchased  land  which  was  subsequ^^- 
ly  sold  at  a  loss. 

Tbe  contractor  refused  to  begin  tbe  boild- 
Ing  operation,  and  the  surety,  being  notified, 
also  refused.  The  plaintiff  expended  several 
thousands  of  dollars  for  conveyancing  and 
title  Insurance,  and  sustained  a  loss  in  the 
resale  of  the  land,  for  which  he  sought  to  re- 
cover. The  court  permitted  the  opening  of 
the  judgment  entered  on  the  builder's  bond, 
and,  upon  a  statement  of  claim  and  an  affi- 
davit of  defense  being  filed,  entered  Judgment 
for  defendants  on  the  point  of  law  raised 
in  the  affidavit  of  defense. 

The  bond  in  the  suit  was  af  follows: 

"Know  all  men  by  these  presents  that  we, 
Rhoads  "Shee,  principal,  and  Harry  0.  Dunlap, 
surety,  are  jointly  and  severally  held  and  firmly 
bound  unto  Franklyn  Spiese  in  the  sum  of 
twenty  thousand  dollars  lawful  money  of  the 
United  States  of  America,  to  be  paid  to  the  said 
Franklyn  Spiese,  his  certain  attorney,  success- 
sora,  or  assigns,  to  which  payment,  well  and 
truly  to  be  made,  we  do  bind  and  oblige  our- 
selves, our  heirs,  executors,  and  administrators, 
and  every  of  them,  firmly  by  these  presents. 

"And  we  do  authorize  and  empower  any  at- 
torney of  any  court  of  record  to  appear  for  us, 
or  our  heirs,  executors,  and  administrators,  and 
confess  judgment  in  favor  of  said  Franklyn 
Spiese,_  his  successors  or  SRsigns,  against  us  or 
our  heirs,  executors,  and  administrators,  in  the 
sum  of  twenty  thousand  dollars,  besides  cost  of 
suit,  with  release  of  errors  and  waiver  of  aU 
lawB  for  stay  of  execution  and  exemption. 

"Witness  our  hands  and  seals  tliis  16tb  day. 
of  January,  A.  D.  1914. 

"Whereas,  the  said  Franklyn  Spiese  has 
agreed  to  insure  the  title  of  various  owners, 
mortgagees,  assignees,  or  other  applicants  to  the 
premises  in  Schedule  A:  'All  those  three  cer- 
tain lots  or  pieces  of  ground  situate  in  the 
Twenty-First  ward  of  the  city  of  Philadelphia 
[specifically  described]  against  loss  by  reason 
of  liens  for  the  payment  of  debts  contracted  for 
work  and  labor  done  and  materials  furnished 
and  which  may  hereafter  be  done  and  furnished 
in  or  about  the  erection  of  the  building  or  build- 
ings on  the  lot  of  ground  above  described,  and 
also  against  unfiled  municipal  claims  for  street 
and  other  improvement  and  connections,  and 
also  against  loss  by  reason  of  noncompletion  of 
the  thirty-five  two-story  dwellings  to  be  erect- 
ed on  the  above-described  premises  in  accord- 
ance with  the  plans  and  specifications  on  file 
with  the  said  Franklyn  Spiese  within  one  year 
from  the  date  hereof,  and  in  consideration  of 
the  said  agreement  to  issue  the  said  policies,  the 
said  Rhoads  Shee  and  Harry  C.  Dunlap  hereby 
agree  to  indemnify  and  save  harmless  the  said 
Franklin  Spiese  of  and  from  all  suits,  claims, 
and  losses  by  reason  of  such  insurance.' 

"Now,  the  condition  of  the  above  obligation  is 
such  that,  if  the  above-bounden  Rhoads  Shee 
and  Harry  C.  Dunlap,  their  heirs,  executors, 
administrators,  or  any  of  them,  shall  and  do  at 
all  times  hereafter  weU  and  sufficiently  save, 
defend,  keep  harmless,  and  indemnify  the  said 
Franklyn  Spiese,  his  successors  and  assigns, 
and  the  said  premises,  and  every  part  thereof, 
of  and  from  all  loss,  damage,  costs,  charges,  lia- 
bility or  expense  on  account  of  any  claims  or 
liens  for  work  and  labor  done  or  materials  fur- 
nished, or  to  be  done  or  furnished,  for  and 
about  the  construction  and  erection  of  the  said 
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bailding  or  buildings,  or  on  account  of  any  mu- 
nicipal claims  tliat  have  been  or  ma;  be  filed 
of  record  against  the  above-described  premises 
or  any  part  thereof,  with  the  appurtenances,  or 
in^he  event  of  any  such  liens  or  claims  being 
tdBe  or  entered  as  aforesaid,  shall  and  will 
forthwith  pay  off  and  discharge  the  same  and 
have  the  same  satisfied  of  record,  without  any 
fraud  or  further  delay,  and  shall  fully  complete 
the  thirty-five  two-story  dwellings  on  the  above- 
described  premises  in  accordance  with  the  plans 
and  specincations  on  file  with  the  said  Franlclyn 
Spiese  within  one  year  from  the  date  hereof, 
then  the  above  obligation  to  be  void,  or  else  to 
be  and  remain  in  full  force  and  virtue. 

"Provided  that,  sbould  the  worlc  on  said 
bailding,  or  street  and  other  municipal  improve- 
ments and  connections  be  delayed  or  suspended 
for  five  days  without  cause  satisfactory  to  said 
Franklyn  Spiese,  or  should  the  said  work  not 
be  pushed  to  the  satisfaction  of  said  Frankljrn 
Spiese,  it  shall  be  lawful  at  the  option  of  said 
Iranklyn  Spiese,  but  not  obligatory  upon  him, 
upon  five  days'  notice  mailed  to  obligor,  to  the 
address  given  hereon,  to  cause  said  buildings, 
improvements,  and  connections,  to  be  completed 
at  the  cost  and  charges  of  said  obligor,  and  re- 
cover under  this  bond  any  amount  expended  for 
the  purpose  of  completion  or  payment  of  liens, 
or  sQould  any  lien  be  filed  and  remain  undis- 
charged upon  the  record  for  ten  days  after  no- 
tice mailed  to  said  obligor,  to  the  address  given 
hereon,  said  Franklyn  Spiese  may  at  his  option 
pay  the  same.  And  in  the  event  of  proceeding 
upon  or  entry  of  judgment  on  this  bond  for  the 
recovery  of  any  moneys  expended  for  the  com- 
pletion of  said  buildings,  or  payment  of  liens 
thereon,  on  account  of  such  expenditures  veri- 
fied by  the  affidavit  of  the  said  Franklyn  Spiese, 
or  his  attorneys,  shall  be  prima  facie  evidence 
of  the  amount  so  expended  and  of  the  necessity 
for  such  expenditure,  and  burden  of  proving  the 
contrary  thereof,  shall  be  upon  the  obligor. 
And  we  do  hereby  authorize  and  empower  any 
attorney  of  any  court  of  record  in  Pennsylvania, 
or  elsewhere,  to  appear  for  us,  our  successors, 
heiie,  executors,  and  administrators,  and '  con- 
fess judgment  in  favor  of  the  said  obligee,  its 
successors  or  assigns,  against  us,  our  successors, 
heirs,  executors,  and  administrators,  in  the  sum 
of  twenty  thousand  dollars,  together  with  all 
costs  of  suit  and  expenses,  and  with  5  per  cent, 
added  for  counsel  fees,  with  release  of  errors 
and  without  stay  for  execution,  and  do  also 
waive  the  right  of  inquisition  on  any  real  es- 
tate that  may  be  levied  upon  to  collect  this 
bond,  and  do  hereby  voluntarily  condemn  the 
same  and  authorize^  the  prothonotary  to  enter 
upon  the  fi.  fa.  said  voluntary  condemnation, 
and  do  farther  agree  that  this  estate  may  be 
sold  on  a  fi.  fa.,  and  do  hereby  waive  and  re- 
lease all  relief  from  any  and  all  appraisement 
stay  or  exemption  laws  of  any  state  now  in 
force  or  hereafter  to  be  passed. 

"Rhoads  Shee.  [Seal.] 

"Harry  C.  Dunlap.    [Seal.] 
"Henry  O.  Dunlap. 
"Scaled  and  delivered  in  the  presence  of 
"William  J.  Brady. 
"Richard  McSorley." 

The  opinion  of  the  court  was  as  follows: 
The  point  upon  which  the  action  is  based 
is  one  of  indemnity  (see  Trust  Co.  v.  Furniture 
Co.,  57  Pa.  Super.  Ct.  221),  and  the  items  set 
forth  in  the  statement  which  the  plaintiff  al- 
leges he  should  recover  for  are  not  such  as  are 
embraced  in  the  bond.  Judgment  is  therefore 
entered  for  defendant  upon  the  point  of  law 
raised  in   the   afiSdavit  of  defense. 

The  court  accordingly  entered  Judgment  for 
defendants.    Plaintiff  appealed. 
Argued  before  BROWN,  C.  J.,  and   STE- 


WART,    MOSCHZISKBH,     FRAZEB,    and 
WAULING,  JJ. 

Heiury  J.  Scott,  of  Philadelphia,  for  ap- 
pellant.  Henry  A.  Hcefler,  Geo.  S.  Russell. 
Geo.  de  B.  Myers,  and  Alex.  Simpson,  Jr.,  all 
of  Philadelphia,  for  appellees. 

PER  CURIAM.  This  judgment  Is  afllrmed 
on  the  opinion  of  the  ootut  below  directing 
it  to  be  entered. 


JOHN  McGIiINN  DISTILLING  CO.  t.  DEB- 
VIN  et  al. 

(Supreme    Court    of   Pennsylvania.      Feb.  25, 
191&) 

1.  Tbial  «=:>140(1)  —  Pbovince  of  Jn«i— 
Question  or  Fact. 

When  the  proof,  however  clear  and  indis- 
putable it  is,  depends  upon  oral  testimony,  it 
IS  the  province  of  the  jury  to  decide,  under  in- 
structions, as  to  the  law  applicable  to  the  facth 

2.  New  Trial  9=»72  —  Gbotinds  —  Verdict 

CONTRABT  TO    WkIOHT   OF  EVIDENCK. 

The  trial  court  has  power  to  award  a  new 
trial,  if  the  verdict  is  contrary  to  the  weight  o( 
the  evidence. 

3.  ExKorrross  and  Administrators  ^=»431(2) 
—CiJincs— Question  fob  Jury— Identftt  or 
Handwriting. 

In  an  action  against  an  estate  for  goods 
sold  and  delivered  to  decedent,  and  upon  a  note 
Indorsed  by  him,  where  the  handwriting  on  the 
note  in  the  book  of  original  entries,  showing 
the  goods  delivered,  and  on  the  receipt  for  the 
goods,  was  identified  by  oral  evidence  as  de- 
cedent's the  case  was  for  the  jury. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Assumpsit  on  a  note  and  book  account 
by  the  John  McGllnn  Distilling  (Company 
against  Helen  Dervln,  executrix,  and  Owen 
Dervln,  executor,  of  the  estate  of  Michael 
Dervln,  deceased.  From  an  order  making 
absolute  defendants'  rule  for  a  new  trial, 
plaintiff  appeals.    AflSrmed. 

The  facts  appear  in  tbe  following  opinion 
by  Monaghan,  J.,  in  the  common  pleas: 

The  action  was  in  assumprit.  On  tbe  trial 
of  the  case,  at  the  close  of  the  defendant's  trs- 
timony,  the  court  gave  binding  instructions  in 
favor  of  the  plaintiff,  and  the  jury  found  a  ver- 
dict for  the  full  amount  of  the  claim,  S4.210.31. 

The  defendant  was  the  executrix  of  Michael 
Dervin,  deceased,  at  one  time  a  customer  of  the 
plaintiff,  which  is  in  the  wholesale  liquor  bnsi- 
ness.  The  plaintiff's  claim  was  twofold:  Firsr, 
to  recover  ?2,1]9,  with  interest,  for  goods  and 
delivered  to  Michael  Dervin  in  his  lifetinie: 
and,  secondly,  to  recover  the  proceeds  of  a 
judgment  note,  dated  September  29,  1906.  for 
$1,0(X)  with  interest  upon  which  note  tbe 
name  of  Michael  Dervin  the  defendant's  if- 
ce<lent,  appears  written  under  the  name  of  Mi- 
chael Mitchell,  who  is  now  deceased.  The 
plaintiff's  evidence  concerning  the  sales  and  de- 
liveries of  liquors  to  Michael  Dervin  consistnl 
of  proving  the  handwriting  in  an  alleged  bonk 
of  original  entries,  called  an  "order  book."  fol- 
lowing this  up  with  ledger  entries,  and  offer  to 
prove  actual  deliveries  by  plaintiff's  teamsters; 
and  a  witness,  Haig,  was  called  to  identify  the 
handwriting  of  the  dccpdent,  and  of  other  pur- 
ties  whom  the  plaintiff  allpsed  signed  the  fi*- 
livery  receipts,  and  also  endeavored  to  identify 
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the  handwriting  of  certain  driven,  dead  or  ab- 
sent, whose  names  were  signed  to  the  delivery 
receipts.  The  witness  testified  that  the  quanti- 
ties  of  whisky  contained  in  the  barrels  al- 
leged to  have  been  delivered  would  be  determin- 
ed by  the  United  States  gangers,  who  gave  the 
figures  to  one  of  the  clerks  of  the  plaintiff,  who 
is  now  dead,  and  that  this  clerk  then  entered 
them  in  his  book,  and  bills  were  made  out  for 
the  same.  No  evidence  was  produced  by  the  de- 
fendant to  contradict  the  testimony  produced 
by  the  plaintiff's  witnesses.  The  plaintiff's 
testimony  consisted  largely  of  oral  testimony — 
the  evidence,  for  instance,  of  Haig,  that  certain 
books  were  original  order  books;  that  the  hand- 
writing nf  various  parties  since  dead  wa&  th« 
handwriting  of  said  parties.  That  the  United 
States  gaugers  determined  how  much  whisky 
was  in  a  barrel,  and  gave  the  figures  for  the 
same  to  the  clerk,  who  entered  them  in  the 
books. 

ir,2]  In  Reel  v.  Elder,  62  Pa.  808,  1  Am. 
Rep.  414,  the  court  said:  "•  »  «  How 
ever  clear  and  indisputable  may  be  the  proof 
when  it  depends  upon  oral  testimony,  it  is  nev- 
ertheless the  province  of  the  jury  to  decide,  un- 
der instructions  from  the  court,  as  to  the  law 
applicable  to  the  facts,  and  subject  to  the  salu- 
tary power  of  the  court  to  award  a  new  trial  if 
they  should  deem  the  verdict  contrary  to  the 
weight  of  the  evidence.    •    •    •  " 

In  Lehigh  Coal  &  N^v.  Co.  v.  Evans,  176 
Pa.  28,  34  Atl.  999,  it  was  held,  where  a  case 
depends  on  oral  testimony  such  testimony  must 
be  submitted  to  the  jury,  in  an  action  of  eject- 
ment, where  the  plaintiff  relies  on  the  breach  of 
a  condition  alleged  to  have  been  contained  in  a 
lost  deed  and  offers  the  testimony  of  two  wit- 
nesses as  to  the  terms  of  the  condition  al- 
though the  defendant  offers  no  testimony  to  con- 
tradict the  testimony  offered  by  plaintiff  as  to 
the  contents  of  the  lost  deed. 

In  Lautner  v.  Kann,  184  Pa.  834,  89  AU. 
55,  the  court  said:  "  •  •  •  The  credibility 
of  a  witness  is  for  the  jury,  and  they  are  not 
bound  to  accept  his  statements  because  he  is 
nnimpeachcd  and  uncontradicted  by  other  wit- 
nesses. He  may  impeach  and  contradict  him- 
self on  the  witness  stand,  or  the  jury  may  be- 
lieve that  he  is  honestly  mistaken.  •  *  • 
The  question  is  for  the  jury,  and  not  for  the 
court.     •     •    • " 

In  Trexler  v.  Africa,  33  Pa.  Super.  Ct.  39i5- 
407,  it  was  said:  "Our  understanding  of  the 
law  on  this  point,  as  settled  by  a  long  line  of 
cases  in  oar  Supreme  Court,  followed  by  this 
court,  is  that  where  a  plaintiff's  case  rests  on 
oral  testimony,  the  question  of  the  credibility 
of  a  witness,  even  when  uncontradicted,  is  for 
the  jury.  They  may  look  at  the  witness,  ob- 
serve his  manner  of  testifying,  and  the  charac- 
ter of  his  testimony,  and  the  circumstances 
under  which  he  is  testifying,  and  believe  or 
disbelieve  him  as  their  best  judgment  dictates. 

In  BarUett  v.  RothschUd,  214  Pa.  421,  63 
Atl.  1030,  which  was  an  action  in  assumpsit 
and  embraced  the  liability  of  an  agent  of  a 
foreign  insurance  company,  the  court  said: 
"  •  •  •  It  is  never  permissible  in  an  issue  of 
this  kind  for  the  court  to  direct  a  verdict  for 
the  plaintiff,  except  where  the  evidence  is  ex- 
clusively documentary  and  admittedly  correct 

"  •  •  •  Where  the  questions  involved  de- 
pend upon  writings  and  the  only  purpose  of  the 
oral  testimony  is  to  complete  the  matters  called 
for  in  the  writings,  shipment,  receipt,  and  ac- 
ceptance, where  the  adverse  party  admits  its 
completion  the  credibility  of  the  plaintiff's  wit- 
nesses to  supiKirt  these  facts  is  then  with- 
drawn from  the  jnry.  •  •  • "  Lipper  Mfg. 
Co.  V.  Morris  &  Co.,  68  Pa.  Suoer.  Ct.  611. 

[3]  But  in  this  case  the  appellant  admittad 


the  acceptance  and  possession  of  the  goods.  In 
the  present  case  there  is  no  admission  by  the 
defendant  of  the  delivery  or  the  acceptance  of 
the  goods  in  controversy;  and  the  defendant 
did  not  admit  that  the  entries  in  the  books 
were  true  and  correct,  or  tiiat  the  handwriting 
of  the  various  parties  necessary  to  establish 
that  fact  in  order  that  the  plaintiff  might  recov- 
er, were  the  handwritings  of  the  proper  parties. 
If  all  the  facts  produced  by  the  plaintiff  were 
true,  the  plaintiff  would  be  entitled  to  recover, 
but  it  was  clearly  the  province  of  the  jury  to 
pass  upon  such  of  the  evidence  produced  by  the 
plaintiff  as  was  not  admitted  to  be  true. 

After  the  charge,  the  court  took  away  from 
the  jnry  the  consideration  of  this  oral  testimony 
in  directing  a  verdict  for  the  plaintiff  by  af- 
firming the  point  of  charge  submitted  by  the 
plaintiff  that  "under  all  the  evidence  in  the 
case  the  verdict  should  be  for  the  plaintiff." 
We  are  of  opinion,  therefore,  that  a  new  trial 
should  be  granted,  and  that  the  motion  for 
judgment  non  obstante  veredicto  should  be  re- 
fused. 

The  lower  court  granted  a  new  trial. 
Plaintiff  appealed. 

Argued  before  POTTEB,  STEWART, 
MOSCHZISKBR,  FRAZBR,  and  WAL- 
UNO,  JJ. 

Henry  A.  Hoefler,  of  Philadelphia,  for  ap- 
pellant. James  J.  Breen  and  James  B.  Mc- 
Grane,  both  of  Phfladelphia,  for  appellees. 

PEP  CURIAM.  Upon  the  opinion  of  the 
court  below,  sustaining  a  motion  for  a  new 
trial,  Its  order  Is  affirmed. 


ROGERS  ▼.  PHILADELPHIA  &  R.  RT.  00. 

(Supreme  Court  of  Pennsylvania.    March  4, 

191&) 

1.  Gabbiebs  ®=9414— Pkbsonal  Injubt— Lia- 
bility—Sleeping  Cabs. 

The  law  will  not  permit  a  railroad  com- 
pany carrying  passengers  for  hire,  through  any 
device  or  arrangement  with  a  sleeping  car  com- 
pany whose  cars  constitute  a  part  of  its  train 
to  evade  the  duty  of  providing  proper  means 
for  safe  conveyance  of  passengers. 

2.  Cabriers   <S=s>414   —    Personal   Injoby— 
Neolioence  of  Pullman  EtLPLort. 

A  railroad  is  liable  for  the  negligence  of  a 
Pullman  porter  in  not  placing  a  step  for  a 
passenger  to  alight,  resulting  in  personal  in- 
jury, though  the  porter  was  not  its  emplc^ 
in  the  absence  of  any  knowledge  by  the  pas- 
senger that  the  Pullman  car  was  not  under  the 
management  of  the  railroad;  it  being  imma- 
terial that  it  was  managed  by  the  Pullman 
Company  under  an  independent  contract  with 
the  railroad,  as  a  passenger  without  notice  to 
the  contrary  may  assume  that  the  whole  train 
was  under  one  management 

3.  Carriers  ^=9416  —  Personal  Injury  — 
Contbibutoby  Neqlioenoe— Question  fob 

JUBY. 

In  an  action  for  personal  injury  from  the 
negligence  of  a  Pullman  porter  in  not  placing 
a  step  for  a  passenger  to  alight  on  the  plat- 
form in  the  nighttime,  hiM,  on  the  evidence, 
that  plaintifTs  contribatory  negligence  was  for 
the  jury. 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Trespass  for  damages  for  personal  injury 
by    Joseph    M.  Rostra    aeainst    the    Phlla- 
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delphla  &  Reading  Railway  Company.  From 
an  order  refusing  to  take  off  a  compnlaory 
nonsuit,  plaintiff  appeals.  Reversed,  with 
procedendo. 

Argued  before  BROWN,  O.  J.,  and  POT- 
TER, STEWART,  MOSCHZISKER^  and 
FRAZER,  JJ. 

Samuel  ScovlUe,  Jr.,  and  Arthur  Kltson, 
Jr.,  both  of  Philadelphia,  for  appellant. 
Wm.  Clarke  Mason,  of  Philadelphia,  for  ap- 
pellee. 

BROWN,  C.  J.  The  appellant  was  a  pas- 
senger in  a  Pullman  car  which  formed  part 
of  a  train  operated  by  the  Philadelphia  &  i 
Reading  Railway  Company  on  one  of  Its 
lines.  In  attempting  to  flight  from  the  car 
at  10  o'clock  at  night,  after  the  train  had 
come  to  a  full  stop  at  a  regular  station,  he 
fell,  and,  in  this  action  for  compensation  for 
the  Injuries  sustained,  he  charges  them  to 
the  negligence  of  the  Pullman  car  porter  in 
failing  to  have  a  stool  at  the  foot  of  the 
car  steps  to  enable  him  to  get  off  in  safety. 
He  testified  that  the  night  was  quite  dark; 
that  after  the  train  had  stopped  he  followed 
the  porter  out  to  the  platform  of  the  car; 
that  he  put  out  a  foot  to  step  on  what  he  sup- 
posed would  be  a  stool,  which,  In  his  ex- 
perience was  always  placed  at  the  foot  of 
the  high  Pullman  car  steps  to  take  the  place 
of  n  lower  one;  that  the  stool  was  not  there, 
and  be  went  down  in  a  fall  under  the  plat- 
form and  struck  some  portion  of  the  car.  At 
the  close  of  his  case  counsel  for  defendant 
moved  for  a  nonsuit,  on  two  grounds:  (1) 
The  plaintiff  had  not  shown  that  the  defend- 
ant bad  any  connection  whatever  with  the 
cause  of  the  accident ;  and  (2)  he  was  guUty 
of  contributory  negligence.  The  motion  for 
the  nonsuit  was  granted,  for  the  reason  that 
the  trial  judge  was  of  opinion  that  the 
plaintiff's  cause  of  action  was  not  against 
tbe  defendant,  but  against  the  Pullman  Pal- 
ace Car  Company. 

[1,  21  That  the  appellant's  injuries  resulted 
from  the  negligence  of  the  Pullman  car  por- 
ter does  not  seem  to  be  questioned,  and  that 
the  defendant  company  is  answerable  for 
the  consequence  of  bis  negligence,  In  the 
absence  of  any  knowledge  by  tbe  appellant 
that  tbe  Pullman  car  was  not  under  the  man- 
agement of  the  defendant  company,  Is  not 
an  open  question.  The  well-settled  and  uni- 
versally recognized  rule  as  to  tbe  liability 
of  a  railroad  company  for  the  negligence  of 
a  conductor  or  porter  on  a  Pullman  car, 
forming  a  part  of  one  of  the  company's 
regular  trains,  is  thus  stated  in  Moore  on 
Carriers,  edition  of  1914,  p.  67: 

"The  business  of  running  drawing  room,  or 
palace  or  sleeping  cars  in  connection  with  ot- 
dinary  passenger  cars  has  become  one  of  the 
common  iiipidents  of  passenger  traffic  on  the 
leading  railroads  of  the  country.  These  cars 
are  mmgled  with  the  other  can  of  the  com- 
pany, and  are  open  to  all  who  desire  to  enter 
tiiem,  and  who  are  willing  to  pay  a  sum  in  ad- 
dition to  t^  ordinary  fare  for  the  special  ac- 


commodation afforded  by  tbem.  They  are  own- 
ed in  most  instances,  tlioagh  not  always,  by  cor- 
porations other  than  those  operating  the  trains; 
such  corporations  making  a  business  of  tbe 
ownership  and  management  of  such  cars.  But 
they  form  a  part  of  the  train  and  are  put  on 
presumably  in  tbe  interest  of  the  railroad  com- 
pany, and  the  railroad  company,  as  a  rule,  can- 
not relieve  itself  of  its  obligations  and  liabili- 
ties as  a  common  carrier  of  passengers  to  those 
who  make  use  of  the  accommodations  afforded 
by  such  sleeping  and  palace  or  drawing  room 
cars.  In  all  matters  relating  to  the  safety  of 
the  passengers  the  conductor,  porter,  and  other 
servants  of  such  cars  are  the  servants  of  the 
company  of  whose  train  tbe  cars  are  for  the 
time  being  a  part.  A  passenger  may  assume,  in 
the  absence  of  notice  to  the  contrary,  that  the 
whole  train  is  under  one  management" 

In  support  of  this  vide  the  following  cas- 
es cited  in  a  footnote  by  the  learned  text- 
writer,  at  page  68:  Dwinelle  v.  New  York 
Cent,  etc.,  R.  Co.,  120  N.  T.  117.  24  N.  E. 
319,  8  li.  R.  A.  224,  17  Am.  St  Rep.  611; 
Thorpe  v.  New  York  Cent,  etc.,  R.  Co.,  76 
N.  Y.  402,  32  Am.  Rep.  325;  Pennsylvanta 
Co.  ▼.  Roy,  102  U.  8.  451,  26  L.  Ed.  141; 
EvansviUe,  etc.,  R.  Co.  v.  Athon,  6  Ind.  App. 
295,  33  N.  E.  460,  51  Am.  St  Rep.  303 ;  Wil- 
liams V.  Pullman  Palace  Car  Co.,  40  La. 
Ann.  417,  4  South.  85,  8  Am.  St  Rep.  53S: 
Kinsley  v.  Lake  Shore,  etc.,  R.  Co.,  125  Mass. 
54,  28  Am.  Rep.  200;  Wilson  v.  BalUmore, 
etc.,  R.  Co.,  32  Mo.  App.  682 ;  Bevis  v.  Balti- 
more, etc.,  R  Co.,  26  Mo.  App.  19;  HIllls  v. 
Chicago,  etc.,  R.  Co.,  72  Iowa,  228,  33  N.  W. 
643;  Louisville  &  N.  B.  Co.  v.  Ray,  101 
Tenn.  1,  46  S.  W.  564;  Clrich  v.  New  York 
Cent.,  etc.,  R.  Co.,  108  N.  Y.  80,  15  N.  E.  60, 
2  Am.  St  Rep.  369;  Cleveland,  etc.,  R.  Co. 
V.  Walrath,  38  Ohio  St  4G1,  43  Am.  Hep. 
433.  vVe  quote  from  but  one  of  the  forego- 
ing cases.  In  holding  that  a  railroad  com- 
pany was  liable  for  the  negligence  of  a  Pull- 
man car  porter,  which  resulted  in  Injuries  to 
a  passenger,  Mr.  Justice  Harlan  said,  in 
Pennsylvania  Co.  v.  Roy,  supra: 

"The  law  will  conclnsively  presume  that  the 
conductor  and  porter  assigned  by  the  Pullman 
Palace  Car  Company  to  the  control  of  the  in- 
terior arrangements  of  the  sleeping  car  in  which 
Roy  was  riding  when  injured  exercised  such 
control  with  the  asseat  of  the  railroad  company. 
For  the  purposes  of  the  contract  under  which 
the  railroad  company  undertook  to  carry  Roy 
over  its  line,  and  in  view  of  its  obligation  to 
use  only  cars  that  were  adequate  for  safe  con- 
veyance, the  sleeping  car  company,  its  conduc- 
tor and  porter,  were,  in  law,  the  servants  and 
employes  of  the  railroad  company.  Their  neg- 
ligence, or  the  negligence  of  either  of  them, 
as  to  any  matters  involving  the  safety  or  se- 
curity of  passengers  while  being  conveyed,  was 
the  negligence  of  the  railroad  company.  Tbe 
law  will  not  permit  a  railroad  company  en- 
gaged in  the  business  of  carrying  persons  for 
hire,  through  any  device  or  arrangement  with  a 
sleeping  car  company  whose  cars  are  used  by 
the  railroad  company,  and  constitute  a  part  of 
its  train,  to  evade  the  duty  of  providing  proper 
means  for  the  safe  conveyance  of  those  whom 
it  has  agreed  to  convey." 

It  Is  dUBcult  to  understand  how  It  can  be 
seriously  contended  that  the  law  in  this 
state  is  not  In  accord  with  what  Is  thus  an- 
nounced by  the  highest  Judicial  authority. 


Digitized  by 


Google 


Pa.) 


IK  BE  TOWNE'S  ESTATE 


875 


It  is,  and  always  has  been,  the  same  with 
as,  and  neltber  of  the  cases  cited  by  counsel 
for  appellee  expresses  a  contrary  view,  or 
1ms  any  bearing  upon  the  question  before 
us.  All  that  was  decided  in  Coleman  t. 
PennsylTanIa  Railroad  Co.,  242  Pa.  304.  89 
AO.  87,  50  L.  R.  A.  (N.  S.)  432,  Ann.  Cas. 
1015B,  529,  and  Murray  v.  Philadelphia  & 
Reading  Railway  Co.,  249  Pa.  126,  94  AQ. 
558,  was  that,  though  a  Pullman  car  porter 
Is  not  a  railroad  passenger.  In  the  ordinary 
sense  of  the  word,  be  is  nevertheless  en- 
titled to  the  rights  of  a  passenger  so  far  as 
his  safe  transportation  is  concerned. 

13]  In  granting  the  motion  for  a  nonsuit 
the  court  below  did  not  pass  upon  the  ques- 
tion of  the  appellant's  contributory  negli- 
gence. We  need  only  say  of  it,  as  it  is  re- 
viewed here,  that  on  the  case  as  developed  it 
was  for  a  Jury  to  say  whether  the  appellant 
had  not  exercised  due  care  under  the  cir- 
cumstances. 

The  third  assignment  of  error  is  sustained, 
and  the  Judgment  is  reversed  with  a  pro- 
cedendo. 


AMERICAN  MAILING  DEVICE  CORP.  v. 
WIDENER  et  aL 

(Supreme   Court    of    Penngylvania.     Feb.   25, 
1918.) 

1.  PElNCrPAL  AND  AOENT  «=119(1)— ABCHI- 
TECI^-AUTHOBITY— BUBDEN    OF    PSOOF. 

One  asserting  rights  under  contract  in  ref- 
erence to  building  under  construction  made  with 
architect  has  burden  of  proof  to  show  authority 
to  make  such  contract. 

2.  Peinoipal  and  Aoent  «=9l55(l)— Instal- 
lation OF  Mail  Chtjtks  —  Authobitt  or 
Abchitecx— Recovkbt. 

Where  an  architect  had  no  authority  to  make 
any  contract  in  behalf  of  the  owners  for  the  in- 
stallation of  mail  chutes  in  a  building  in  course 
of  construction,  no  recovery  could  be  had  on  the 
contract 

Appeal  from  Court  t)f  Common  Pleas, 
Philadelphia  County. 

Assumpsit  for  breach  of  contract  by  the 
American  Mailing  Device  Corporation  against 
Joseph  B.  Widener  and  another,  executors  of 
Peter  A.  B.  Widener,  deceased.  From  an 
order  refusing  to  take  off  a  nonsuit,  plaintiff 
appeals.      Affirmed. 

From  the  record  it  appeared  that  the  ac- 
tion was  brought  against  the  exeoutors  of 
Peter  A.  B.  Widener  HiK>n  a  verbal  contract 
alleged  to  have  been  made  by  Mr.  Widener 
"through  his  duly  authorl7.ed  agents  and  em- 
ployes" on  or  about  the  15th  day  of  January, 
1915,  for  the  erection  of  mall  chutes  In  the 
Widener  building. 

The  only  person  whom  theplalntUT  attempt- 
ed to  show  was  the  decedent's  agent  was 
Horace  Trumbauer,  the  architect  of  the  build- 
ing. That  Mr.  Trumbauer  was  the  architect 
was  admitted  by  the  pleadings,  and  was  shown 
by  the  contract  between  Mr.  Widener  and  the 
Geo.  A.  Fuller  Company  for  the  erection  of 


(he  building.  That  contract  did  not  give  Mr. 
Trumbauer  any  powers  other  than  those 
ordinarily  given  to  supervising  architects  In 
the  erection  of  buildings.  There  was  no 
other  evidence  of  any  authority  to  Mr.  Trum- 
bauer to  enter  into  a  contract  on  the  de- 
fendants' behalf. 

The  court  entered  a  compulsory  nonsuit, 
which  It  subsequently  refused  to  take  off. 
Plaintiff  appealed. 

Argued  before  BROWN,  0,  J.,  and 
STEWART,  MOSCHZISKER,  FRAZEB,  and 
WALLING,  JJ. 

Joseph  L.  McAleer,  of  Philadelphia,  for  ap- 
pellant Ellis  Ames  Ballard,  of  Philadelphia, 
for  appellees. 

PER  CURIAM.  [1,J]  The  burden  was 
upon  the  plaintiff  to  show  that  Trumbauer 
had  authority  to  make  the  alleged  contract 
with  it  upon  which  it  has  brought  suit  It 
not  only  failed  to  do  so,  but  showed  affirma- 
tively by  Trumbauer  himself,  whom  it  called 
as  a  witness,  that  he  had  no  such  authority. 

Judgment  afiSrmed. 


In  re  TOWNE'S  ESTATE. 

Appeal  of  JENKS. 

(Supreme   Court   of   Pennsylvania.      March   4, 
1918.) 

1.  Wills  *s>608(5)-rTE8TAMENTABT  Tbust— 

PUBCHASE  OR  INHEBITANCE— RULB  IN   ShEL- 

let's  Case. 
Testator  bequeathed  $300,000  to  be  held  in 
trust  for  the  sole  and  separate  use  of  his  daugh- 
ter for  life  and  on  her  death  to  be  held  for  her 
surviving  children,  and  imposed  active  duties  on 
the  trustee,  who  was  required  to  exercise  dis- 
cretion as  to  investments,  and  directed  that  on 
the  daughter's  death  without  leaving  issue  the 
trust  fund  should  revert  to  the  residuary  es- 
tate given  to  a  charity.  Beld,  on  the  peti- 
tion of  the  daughter,  who  had  issue  living, 
for  the  termination  of  the  trust  that  it  was  an 
active  trust  and  that  her  issue  took  by  pur- 
chase and  not  by  inheritance,  so  that  the  rule 
in  Shelley's  Case  did  not  apply,  and  she  had 
no  absolute  interest  in  the  fund. 

2.  Wills   <S=608(1)  —  REitAiNDEBfl  —  Ooalbs- 
cence. 

In  such  case,  there  was  no  coalescing  of  the 
trust  estate  for  life  and  the  estate  in  remainder, 
because  the  former  was  an  equitable  estate  and 
the  latter  was  a  legal  estate. 

3.  Wills  «=»439— Coalescsenck  of  Wills— 
constbuction  of  will. 

The  testator's  intention  is  controlling  in  the 
construction  of  his  will. 

Appeal  from  Orphans'  Court,  PBlladelpbla 
County. 

Petition  by  Helen  0.  Jenks  for  the  termina- 
tion of  a  trust  In  the  estate  of  John  H. 
Towne,  deceased.  From  a  decree  dismissing 
the  petition,  petitioner  appeals.  Appeal  dis- 
missed. 

Petition  for  the  termination  of  a  testa- 
mentary trust  From  the  record  it  appeared 
that  the  will  of  testator  was  in  part  as  fol- 
lows: 
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"I  further  e^ve  and  b«qaeath  unto  the  said 
the  Fidelity  Insurance,  Trust  and  Safe  De- 
posit Company  the  sum  of  $300,000,  to  hold  the 
same  in  trust  for  the  sole  and  separate  use  of 
my  (laughter,  Helen  C.  Jenkg,  wife  of  Dr.  Wil- 
liam F.  Jenkg,  during  her  natural  Ufe,  and  from 
and  after  her  decease  to  hold  tne  same  to  and 
for  the  use  and  benefit  of  such  child  or  children 
as  she  may  leave. 

"I  also  fdve  and  bequeath  unto  the  said  the 
Fidelity  Insurance,  Trust  and  Safe  Deposit 
Company  the  further  sum  of  $300,000,  to  hold 
the  same  in  trust  for  the  sole  and  separate 
use  of  my  daughter,  Alice  M.  Towne,  during  her 
natural  life,  and  from  and  after  her  decease  to 
hold  the  same  to  and  for  the  use  and  benefit  of 
such  child  or  children  as  she  may  leave.  In  the 
event  of  the  decease  of  either  of  my  said 
daughters  without  leaving  issue,  then  the  said 
trust  fund  of  said  decedent  shall  revert  to  and 
form  part  of  my  residuary  estate. 

"I  also  give  and  bequeath  to  the  said  the 
BMdelity  Insurance,  Trust  and  Safe  Deposit 
Company  the  further  sum  of  $150,000,  to  hold 
the  game  in  trust  for  the  sole  and  separate  use 
of  my  son,  Henry  K.  Towne,  during  his  natural 
life,  and  from  and  after  his  decease  to  hold  the 
same  to  and  for  the  use  and  benefit  of  such  child 
or  children  as  he  may  leave.  Should  my  said 
son  die  without  leaving  issue,  then  said  trust 
fund  shall  revert  to  and  form  part  of  my  resid- 
uary estate. 

"I  also  give  my  said  son  the  sum  of  $50,000. 
I  also  cancel  and  release  to  my  aaid  son  all  his 
indebtedness  to  me  for  money  loaned  to  him  to 
pay  for  his  interest  in  the  Tale  Lock  Manu- 
facturing Company,  of  Stamford,  Connecticut, 
to  pay  for  the  house  and  furniture  where  he 
now  resides,  and  for  repairing  and  improving 
the  same,  and  for  any  other  indebtedness,  if 
such  there  be,  existing  at  this  time.  I  further 
give  and  transfer  to  him  all  my  interest  in  the 
stock  of  the  said  Tale  Lock  Manufacturing 
Company,  and  also  all  of  the  indebtedness  of 
the  said  company  to  me,  valuing  these  gifts  to 
him  at  $100,000,  and  making  his  portion  of  my 
estate  the  same  as  that  of  my  other  children. 

•  ••••• 
"The  interest  or  income  from  all  the  trusts  I 

have  made  in  this  will  to  be  paid  in  quarterly 
payments  to  those  entitled  to  receive  them,  only 
on  their  own  individual  receipts  or  order,  exe- 
cuted on  or  after  the  days  when  they  shall  be- 
come due  and  payable. 

•  *••*• 
"All  the  rest  and  residue  of  my  estate,  and 

the  reversion  and  remainder  thereof,  I  give  and 
bequeath  onto  the  trustees  of  the  University  of 
Pennsylvania,  to  be  held  by  them  as  part  of  the 
endowment  fund  of  that  institution,  the  income 
to  be  used  exclusively  for  paying  the  salaries 
of  professors  and  other  instructors  in  the  De- 
partment of  Science." 

Gummey,  J.,  filed  the  following  opinion  In 
the  orphans'  court: 

[I]  If  this  testator,  in  creating  a  trust  for 
his  daughter,  Helen  C.  Jenks,  had  intended  to 
use  the  words  "sole  and  separate  use"  in  the 
restricted  sense  of  a  trust  for  her  during  cover- 
ture only,  it  is  unlikely  that  he  would  have 
used  the  same  words  in  creating  a  similar  trust 
for  his  son;  an  examination  of  the  will  shows, 
however,  beyond  a  doubt,  that  the  protection  of 
his  daughter's  estate  from  the  control  of  her 
husband  (now  dead)  was  only  one  of  the  ob- 
jects which  the  testator  had  in  mind;  for  the 
gift  is  in  trust  "during  her  natural  life" ;  it 
18  safeguarded  by  a  provision  that  payments  of 
income  shall  be  made  only  on  her  individual  re- 
ceipt or  order  (see  Boyd's  Estate  [No.  1]  199 
Pa.  487,  491,  49  Atl.  297);  the  trustee  has  ac- 
tive duties  to  perform;  he  is  required  by  the 
will  to  exercise  a  discretion  as  to  the  retention 


of  investments,  and,  finally,  the  will  provides 
that  in  the  event  of  the  death  of  Mrs.  Jenks 
without  issue  the  trust  fund  shall  revert  to  and 
form  part  of  the  testator's  residuary  estate 
which  he  gave  to  the  University  of  Pennsyl- 
vania; and  this,  of  itself,  is  sufBcient  reason 
for  sustaining  the  trust,  as  it  is  well  established 
that  a  trust  for  the  protection  of  a  future  in- 
terest is  valid,  and  will  not  be  stricken  down 
even  in  the  case  of  a  superimposed  trust  for  a 
separate  use  (Denis'  EsUte,  201  Pa.  616.  51 
AU.  335).  See,  also,  Harrison's  Estate,  227 
Pa.  134,  75  Atl.  1039;  Knight's  Estate,  235  Pa. 
149,  83  Atl.  709. 

Nor  does  the  rule  In  Shelley's  Case  apply. 
The  will  provides  as  follows:  "I  further  give 
and  bequeath  unto  the  Fidelity  Insurance,  Trust 
and  Safe  Deposit  Company  the  sum  of  $300,- 
000  to  hold  the  same  in  trust  for  the  sole  and 
separate  use  of  my  daughter,  Helen  C.  Jenks, 
wife  of  Dr.  William  F.  Jenks,  during  her  nat- 
ural life,  and  from  and  after  her  decease  to  hold 
the  same  to  and  for  the  use  and  benefit  of  such 
child  or  children  as  she  may  leave,"  followed  by 
the  provision  that  in  the  event  of  her  death 
"without  leaving  issue,  then  the  said  trast  fund 
of  said  decedent  shall  revert  to  and  form  part 
of  my  residuary  estate" ;  the  residuary  estate 
being  given  to  the  University  of  Pennsylvania, 
whose  interest  is  contingent,  in  that  Mrs.  Jenks 
has  issue  living  (a  son  and  three  grandchildren). 

While  the  testator  may  have  used  the  words 
"children"  and  "issue"  somewhat  loosely,  be 
nevertheless  clearly  expressed  his  intention  to 
create  a  trust  for  the  benefit  of  his  daughter  for 
life,  with  remainder  to  such  <±ild  or  children  as 
she  might  leave,  and  with  an  alternate  gift  in 
favor  of  the  University  of  Pennsylvania  in  the 
event  of  her  death  without  issue.  It  might 
have  saved  at  least  part  of  the  discnssion  if  the 
testator  had  expressly  stated  that  the  issue  of  a 
deceased  child  of  his  daughter  should  take  the 
share  the  parent  would  have  taken  if  living,  but 
a  gift  to  children  has  frequently  been  held  to 
include  grandchildren  (see  Campbell's  Estate, 
202  Pa.  459,  51  Atl.  1099),  and  it  is  a  reason- 
able assumption  that  the  testator  bad  such 
grandchildren  in  mind  when,  in  the  subsequent 
part  of  the  will  he  used  the  word  "issue." 

[2,  3]  That  a  testator's  intention  is  controll- 
ing requires  no  citation  of  authority;  in  the 
present  instance  we  find  nothing  to  show  that 
the  testator  intended  the  remaindermen  to  take 
by  inheritance  from  the  beneficiary  of  the  life 
estate,  wliich  is  a  prerequisite  to  the  applica- 
tion of  the  rule  in  Shelley's  Case  (see  Stout  v. 
Good,  245  Pa.  383,  91  Atl.  613);  neither  is 
there  a  coalescing  of  the  estate  for  life  and  the 
estate  in  remainder,  because  the  former  is  an 
equitable  estate  and  the  latter  a  legal  one  (Wol- 
finger  v.  Fell,  195  Pa.  12,  45  AU.  492 ;  KeUer- 
man's  Estate,  52  Pa.  Super.  Ct.  Rep.  412). 

The  court  dismissed  the  petition.  Hden  C. 
Jenks  appealed.  Error  assigned  was  in  dis- 
missing the  petition. 

Argued  before  BROWN,  O.  J.,  and  STEW- 
AHT,  'MiOSCHZISKER,  FBAZER.  and 
WALLING,  JJ. 

Thomas  Raeburn  White,  of  Phlladelpbia, 
for  appellant  H.  Gordon  McCoach,  of  Phila- 
delphia, for  appellee  Fidelity  Trust  Go. 

PER  CURIAM.  This  appeal  is  dismissed, 
at  appellant's  costs,  on  the  opinion  of  the 
learned  court  below  dismissing  her  petition 
for  an  order  upon  the  appellee  to  surrender 
and  pay  overfl|o  her  the  securities  and  prop- 
erty in  Its  hands  representing  the  trust  fond 
created  by  the  testator. 
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PERKINS  ▼.  W.  A.  UPPINCOTT  CO. 

(Supreme  Court  of  Pennsylvania.     March  11| 
1918.) 

Sales  (S=»342— Rbcovebt  of  Pbicb— TrruB  of 

PliAINTlFF. 

An  importer  purchased  goods  on  a  letter  of 
credit  issued  through  a  bank,  and  they  were 
shipped  to  the  bank  s  order,  with  bill  of  lading 
and  drafts  attached.  The  bank  authorized  a  de- 
livery to  the  importer,  taking  his  trust  receipt, 
agreeing  to  hold  the  assignment  in  trust  tor 
the  bank  and  on  a  sale  to  collect  and  deliver  the 
proceeds  to  the  bank.  The  goods  were  sold  be- 
lore  any  delivery  to  the  importer,  who  was  nev- 
er in  possession,  and  he  assigned  the  account 
represented  by  the  sale  to  a  second  bank  as  se- 
curity for  its  advances,  that  bank  being  without 
notice  of  any  defect  in  the  title,  and  thereafter 
sued  the  buyer  to  recover  the  price  of  goods 
to  the  use  of  the  second  bank.  Held,  that  the 
importer  had  no  title  or  possession  and  was  not 
entitled  to  recover. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Assumpsit  by  James  A  Perkins  to  the  use 
of  the  Bank  of  Commerce  against  the  W.  A. 
Upplncott  Company.  From  a  Judgment  for 
defWdant,  plaintiff  appeals.    Affirmed. 

Argued  before  MESTREZAT,  POTTER, 
STEWART,  FRAZER,  and  WALLING,  JJ. 

M.  Hampton  Todd,  Julius  C.  Levi,  and 
David  Mandel,  Jr.,  all  of  Philadelphia,  for 
appellant.  Frank  P.  Prichard  and  Ralph  B. 
Evans,  both  of  Philadelphia,  for  appellee. 

FRAZER,  J.  Plaintiff  saed  in  assumpsit 
to  the  ose  of  the  Bank  of  Commerce  as  as- 
signee for  the  price  of  dry  goods  alleged 
to  have  been  sold  and  delivered  by  Perkins 
to  defendant.  The  latter  refused  payment, 
alleging  inter  alia  that  the  right  of  action 
for  the  value  of  the  merchandise  was  in  the 
Philadelphia  National  Bank,  which  institu- 
tion had  issued  to  plaintiff  a  letter  of  credit 
covering  the  price  of  the  goods,  and  had  re- 
tained title  to  them  up  to  the  time  of  their 
delivery  to  defendant.  The  case  was  tried 
before  the  court  without  a  jury,  and  from 
Judgment  entered  in  favor  of  defendant, 
plaintifC  appealed. 

Perkins,  the  legal  plaintiff,  an  importer,,  on 
December  24,  1914,  received  an  order  from 
defendant  for  certain  enumerated  dry  goods, 
which  provided  that  upon  their  delivery  pay- 
ment should  t>e  made  to  the  Philadelphia  Na- 
tional Bank.  At  the  same  time,  and  to  finance 
the  transaction,  arrangements  were  made 
with  that  bank  for  a  letter  of  credit  whereby 
the  bank  agreed  to  accept  drafts  to  the  ex- 
tent of  £2,000  sterling,  drawn  on  a  London 
bank,  the  merchandise  to  be  shipped  to  the 
order  of  the  Philadelphia  National  Bank, 
with  bills  of  lading  and  drafts  attached.  Up- 
on their  arrival  the  bank  authorized  the 
custom  house  broker  to  deliver  the  goods  to 
Perkins,  taking  from  him  a  trust  receipt  in 
wliich  he  agreed  to  hold  the  consignment  in 
trust  for  the  bank,  and,  in  the  event  of  sale, 


collect  the  proceeds  and  deliver  same  to  the 
bank.  Subsequent  to  the  above  negotiations, 
a  second  order  was  given  by  the  bank  to 
Perkins,  and  an  arrangement  made  for  an 
additional  letter  of  credit,  on  which  defend- 
ant became  surety  for  plaintiff.  All  goods 
included  in  both  orders  on  arrival  were  in 
fact  delivered  directly  to  defendant,  though 
plaintiff,  in  each  instance,  was  required  to 
sign  the  trust  receipt.  Subsequently,  Perkins 
assigned  the  account  represented  by  the  sale 
of  the  goods  to  the  Bank  of  Commerce  as 
security  for  advances;  that  bank  having  no 
notice  of  any  defect  In  the  title  of  Perkins. 

The  facts  are  not  in  dispute  and  are  quite 
similar  to  those  in  Perkins,  to  Use  of  Bank 
of  Commerce,  v.  Halpren  et  al.,  257  Pa.  402, 
101  Atl.  741,  upon  which  appellants  rely  Xor 
reversing  the  court  below.  In  that  case,  up- 
on execution  of  the  trust  receipts,  the  goods 
were  sent  to  a  warehouse  in  the  name  of 
the  custom  house  broker,  for  the  use  of  the 
plaintiff,  and  allowed  to  remain  there  until 
defendant,  the  purchaser,  to  whom  plaintiff 
sold  and  billed  the  goods  pursuant  to  the 
power  given  by  the  trust  receipt,  was  ready 
to  use  them.  In  the  meantime  they  contin- 
ued in  storage  subject  to  the  contrcfl  of  the 
purchaser,  to  be  delivered  to  him  from  time 
to  time  upon  payment  of  the  duty.  The 
principal  question  involved  was  whether 
there  was  delivery  sufficient  to  pass  the  title 
from  the  vendor  to  the  vendee.  The  bank 
made  no  claim  to  the  proceeds.  We  there 
said  (257  Pa.  i07,  101  AU.  742): 

"Whether  or  not  title  passed  to  defendants 
•  •  •  depends  upon  the  intention  of  the  par- 
ties as  indicated  by  the  course  of  dealing  with 
each  other" 

— and  on  page  410  of  257  Pa.,  on  page  743  of 
101  Atl.: 

"The  course  of  dealing  between  the  parties, 
the  method  of  purchase  and  subsequent  disposi- 
tion of  the  merchandise  on  its  arrival  m  a 
bonded  warehouse,  wherein  it  was  set  apart  sub- 
ject to  withdrawal  at  the  pleasure  of  deiendants, 
and  the  actual  withdrawal  of  part,  together 
with  the  delivery  of  the  invoices,  all  tend  to 
support  the  conclusion  of  the  trial  judpe,  and 
furnish  ample  foundation  to  sustain  his  deci- 
sion. The  fact  that  plaintiff  failed  to  transfer 
the  proceeds  of  the  sale  to  the  Philadelphia 
National  Bank,  conformable  to  his  obligation 
under  the  trust  receipt  to  deliver  to  the  latter, 
has  no  bearing  on  the  present  discussion.  The 
trust  receipt  authorized  plaintiff  to  sell  the  mer- 
chandise ;  consequently  an  exercise  of  the  power 
of  sale,  so  far  as  the  purchaser  is  concerned,  di- 
vests the  title  of  the  oank.  Canadian  Bank  of 
Commerce  v.  Baam  &  Sons,  187  Fa.  48  [40  AtU 
975]." 

In  the  present  case  while  the  goods  under 
one  order  were  marked  "for  account  of* 
plaintiff,  no  delivery  was  made  to  him,  but, 
imder  direction  from  the  bank,  were  deliver- 
ed directly  to  defendant  The  other  order 
did  not  contain  a  stipulation  that  defendant 
should  pay  the  bills  direct  to  the  bank;  it, 
however,  agreed  to  become  surety  for  the 
payment  of  the  draft  negotiated  under  the 
letter  of  credit,  and  in  turn  was  assured  by 
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the  bank  that  the  goods  would  be  consigned 
to  it,  and  that  delivery  would  be  made  to  no 
other  person,  which  arrangement  was  car- 
ried out.  No  actual  delivery  of  the  goods 
under  either  consignment  was  made  to  plain- 
tiff. He  had  neither  title  nor  possession  with 
right  of  disposal  at  any  time,  though  the 
trust  receipt  contemplated  possession  by  him 
and  sale  for  the  account  of  the  bank.  Aside 
from  this,  howeVer,  there  is  no  denial  that 
title  to  the  goods  passed  to  defendant,  and  it 
is  immaterial  whether  It  passed  through 
plalntiCr  or  through  the  bank.  The  sole  ques- 
tion is  whether  plaintiff  or  the  bank  is  enti- 
tled to  the  proceeds.  The  power  given  by 
the  trust  receipt  to  sell  the  goods  did  not 
include  the  power  to  dispose  of  the  proceeds, 
and  the  only  way  In  which  plaintiff  could 
acquire  such  right  was  by  paying  his  indebt- 
edness to  the  hank.  Until  that  was  done  he 
had  no  title  to  the  proceeds,  and  the  Bank  of 
Commerce,  the  use  plaintiff,  succeeded  to 
only  such  rights  as  plaintiff  possessed. 
The  Judgment  is  affirmed. 


OALLIGAN  T.  HEATH  et  al. 

(Supreme  Ceurt  of  Pennsylvania.    Marclr  4, 
1918.) 

1.  Evidence    «=»419(10)— Pabol    Evidence- 
Mortgage — Consideration. 

On  a  scire  facias  sur  mortfcaKe  which  on 
its  face  was  executed  to  secure  $3,500,  defend- 
ant's evidence  of  a  contemporaneous  oral  agree- 
ment that  the  mortgage  was  given  to  obtain  a 
loan  of  $2,500  and  that  $1,600  was  to  be  re- 
tained by  the  plaintiff  in  part  payment  for 
work  performed  for  the  mortgagor's  husband, 
and  that  $1,000  was  to  be  returned  to  the  hus- 
band, who  was  his  wife's  agent  in  the  transac- 
tion, and  of  a  paper  subsequently  executed  by 
the  mortgagor's  husband  at  plaintiffs  request, 
referring  to  the  fact  that  only  $1,500  was  due 
plaintiff  on  the  mortgage,  was  properly  ad- 
mitted. 

2.  Witnesses     «=>56(3)—CoMPETHa»CT— Hus- 
band AND  Wife. 

In  such  action  the  mortgagor's  husband, 
who  had  acted  as  her  agent  and  signed  all  the 
papers  in  her  interest,  was  a  competent  witness 
to  show  what  was  said  and  done  when  the  con- 
tract or  paper  relating  to  the  mortgage  was  exe- 
cuted. 

3.  MoBTOAGES  <S=3480  —  SciBB  Facias  Sub 
MoRTOAaB— Amount— Question    fob    Jury. 

In  such  action,  held  on  the  evidence  that 
the  case  was  for  the  jury,  and  that  plaintiff's 
motion  for  judgment  n.  o.  v.  for  the  full  amount 
of  the  mortgage  was  properly  refused. 

4.  CoNTBACTS    «=»28(2)-— Pabol    Cowtbaots— 
Evidence. 

Acts  aad  declarations  of  the  parties  subse- 
quent to  the  time  of  an  alleged  oral  agreement 
are  competent  so  far  as  they  may  tend  to  cor- 
roborate or  disprove  the  existence  of  such 
agreement. 

5.  New  Trial  ®=>58  —  Grounds  — Omission 
to  alxow  coixection  fee. 

In  scire  facias  sur  mortgage,  where  the 
jury  failed  to  allow  plaintiff  the  collection  fee 
named  in  the  mortgage,  the  court  did  not  err  in 
ordering  a  new  trial,  unless  defendant  stipulat- 
ed that  such  percentage  be  added  to  the  ver- 
dict. 


6.    MOBTGAGEiS     ®=s>581(5)— GOIXKCTIOH     FEB- 

Amount. 
A  collection  fee  of  5  per  cent,  named  in  a 
mortgage   held  not   unreasonable   or  excesBTt, 
when    the    necessary    services    of    covnael   for 
plaintiff  were  considered. 

Appeal  from  Court  of  Common  Pleas, 
Montgomery  County. 

Scire  facias  sur  mortgage  by  Andrew  B. 
GalUgan  against  J.  Clyde  Heath,  mortgagor, 
and  E.  Newton  Wlgfall,  real  owner.  From 
a  judgment  on  the  verdict  for  plaintiff,  he 
appeals.    Affirmed. 

The  facts  appear  from  the  following  opin- 
ion In  the  court  of  common  pleas,  by  Swartz. 
P.  J.: 

We  examined  the  reasons  for  a  new  trial 
with  great  care,  and  we  are  not  convinced  of 
any  error  in  our  rulings  at  the  trial  or  in  the 
charge  to  the  jur:r  that  calls  for  retrial  of  the 
cause.  The  questions  raised  in  the  motion  for 
a -new  trial  all  relate  to  matters  that  were  fnlly 
considered  during  the  trial  or  in  the  charge  to 
the  jury.  The  case  was  carefully  tried  by  the 
counsel  for  the  respective  parties.  The  rulingi 
were  made  after  hearing  argument.  The  charge 
was  very  elaborate  and  covered  the  various 
phases  of  the  disputed  facts.  And  the  appUo- 
tion  of  the  law  was  made  to  the  facta,  as  the 
jury  might  find  them,  either  for  or  against  the 
plaintiff. 

[I]  Counsel  for  defendants  still  contends  that 
we  were  in  error  in  holding  that  the  defense 
involved  an  undertaking  to  change  or  modify,  bj 
parol  evidence,  a  written  instrument.  It  is 
true  that  in  effect  the  defendants  offered  to  show 
that  there  was  no  consideration  for  the  mort- 
gage, and  that  the  paper  was  executed  for  the 
purpose  of  raising  money  on  the  same  for  the 
use  of  the  plaintiff  and  for  Washington  !<.  Bob- 
ins.  It  is  claimed  that  under  such  conditions 
there  was  nothing  due  on  the  mortgage  until 
it  was  shown  that  money  was  actually  ad- 
vanced on  the  same.  Mullison's  Estate,  68  Pa. 
212.  There  is  mnch  force  in  this  contention. 
Still  the  plaintiff,  as  admitted  by  the  defend- 
ants, accepted  the  mortgage  to  enable  him  to 
obtam  $1,500  on  account  of  his  claim  against 
the  said  Washington  !>.  Robins.  The  bond 
which  was  secured  by  the  mortgage  was  an 
obligation  to  pay  $3,500  to  the  plaintiff.  The 
alleged  parol  contract  was  in  conflict  with  the 
terms  of  this  written  obligation.  Even  if  we 
were  in  error,  the  mistake,  if  any,  was  made 
in  favor  of  the  plaintiff.  We  are  satisfied  that, 
if  this  was  a  case  involving  the  modification 
of  a  written  agreement,  then  the  d^endants 
made  out  a  case  which  required  us  to  submit  to 
the  jury  the  inquiry  whether,  in  fact,  there  was 
a  parol  contract  which  modified  the  proviaiona 
of  the  mortgage. 

[2-4]  That  Mr.  Robins  was  a  competent  wit- 
ness cannot  well  be  disputed.  He  was  the  rep- 
resentative of  his  wife,  who  held  the  legal  title 
to  the  premises  mortgaged.  The  plaintiff  deslt 
with  bim  throughout  all  the  transactions,  as 
the  agent  for  the  wife.  Every  paper  in  evidence 
relating  to  the  interests  of  the  wife  waa  signed 
by  the  husband,  as  the  representative  of  the 
wife.  The  parol  agreement  testified  to  by  Mr. 
Robins  was  the  contract  of  the  wife,  and  the 
plaintiff  dealt  with  him  as  such  representative. 
Even  the  contract  which  the  plaintiff  testified 
to,  relating  to  the  mortgage  of  the  wife's  prop- 
erty, was  made  with  Mr.  Robins.  Mrs.  Robins 
was  admittedly  the  real  owner  of  the  mortgased 
house  and  lot  J.  Clyde  Heath  was  but  a  straw 
man,  to  hold  the  legal  title  in  her  interests.  Mr. 
Galligan,  the  plaintiff  himself,  so  testifies. 

Mr.  Robins  was  the  party  who  made  the  con- 
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tract  relating  to  the  mortgage,  and  of  course  be 
was  competent  to  show  what  was  said  and  done 
when  the  paper  was  executed.  He  declared 
that  the  terms  were  fixed  and  agreed  upon,  and 
that  the  conversations  relative  to  the  terms  con- 
tinued to  the  time  of  the  execution  of  the  pa- 
pers. He  swears  that  it  was  a  subsisting  con- 
tract, well  understood  between  them  at  tne 
execution  of  the  mortgage,  and  that  the  parol 
agreement  induced  the  signing  of  the  papers. 
He  further  declared  that  the  plaintiff  at  once 
attempted  to  carry  out  the  terms  of  the  con- 
tract in  full  accord  with  the  parol  agreement; 
that  he  tried  to  pledge  the  mortgage  with  a 
trust  company  to  raise  the  money,  and  that  the 
blue  paper  was  signed  by  JVTr.  Robins  to  aid  the 
plaintiff  to  carry  out  the  parol  agreement.  This 
paper,  in  part  at  least,  corroborates  the  parol 
contract  testified  to  by  Mr.  Robins. 

The  reference  to  the  $1,000  in  this  paper  can- 
not be  explained  on  any  other  reasonable  theory 
than  the  existence  of  the  alleged  parol  agree- 
ment The  evidence  of  Mr.  Wigfall  accords 
with  the  testimony  of  Mr.  Robins.  He  could 
not  remember  the  words  used  by  the  plaintiff, 
bat,  in  effect  and  in  substance,  they  assured  him 
that  the  contention  of  Mr.  Robins  was  con- 
firmed, and  that  only  $1,500  were  due  on  the 
mortgage.  Corroborating  circumstances  are 
found  in  the  actual  state  of  the  account  be- 
tween the  plaintiff  and  Mr.  Robins  at  the  time 
the  mortgage  was  made,  in  the  failure  to  turn 
back  the  promissory  notes,  if,  in  fact,  the  mort- 
gage was  taken  in  payment  of  them,  in  the  blue 
paper,  already  referred  to,  in  the  agreement  of 
July  16,  1915,  in  which  there  is  a  reference  to 
this  mortgage  of  $3,500  in  these  words,  "Where- 
as Andrew  B.  Galllgan  holds  for  Galligan 
Bros.,  as  security  for  the  balance  due  on  cer- 
tain indebtedness,  a  mortgage  of  $3,500"  in  the 
agreement  to  satisfy  this  mortgage  upon  the 
payment  of  $1,500,  in  the  failure  to  demand  in- 
terest upon  the  mortgage,  as  a  subsistiug  debt, 
for  one  year  after  it  was  executed  as  well  as  in 
other  matters  found  in  the  testimony. 

We  were  careful  to  limit  the  admission  of  the 
agreement  of  July  16,  1915,  for  the  single  pur- 
pose of  throwing  light  upon  the  existence  of  a 
parol  contract  Acts  and  declarations  of  the 
parties,  subsequent  to  the  time  of  an  alleged 
agreement,  are  always  competent,  so  far  as  they 
may  tend  to  corroborate  or  disprove  the  exist- 
ence of  such  parol  contract  Our  rulings,  as 
well  as  the  charge  to  the  jury,  again  and  again, 
repeated  this  limitation.  The  only  item  in  this 
agreement  of  July  16th,  that  was  developed  re- 
lated to  the  $225  for  roughing-in  the  plumbing 
and  heating  of  the  house  on  lot  No.  56.  The 
inquiry  was  proper,  for  apparently  this  amount 
was  m  conflict  with  the  plaintiffs  evidence 
that  he  charged  $1,700  for  roughing-in  the 
four  houses.  It  was  explained  by  the  plaintiff 
and  bis  explanation  corroborated  his  prior  tes- 
timony. He  was  not  prejudiced  by  this  evi- 
dence. 

What  we  said  in  our  charge  about  the  de- 
fendant Wigfall  being  an  interested  witness 
was  not  improper.  We  said,  in  effect,  that 
under  the  contract  of  purchase  lir.  Wigfall  was 
told  by  Mr.  Robins  that  there  was  due  on  the 
mortgage  but  $1,500.  Of  course  if  he  was  com- 
pelled to  pay  $2,000  in  addition  to  the  plain- 
tiff, be  would  have  a  cTaim  against  the  owners 
who  misrepresented  the  amount  of  the  existing 
liens.  Counsel  for  plaintiff  contended,  in  his 
argument  to  the  jury,  in  effect,  that  Mr.  Wig- 
fall, as  a  creditor  of  Mr.  Robins,  was  trying  to 
obtain  payment  of  his  claim  by  this  real  es- 
tate deal  and  at  the  loss  of  the  plaintifC  It  was 
in  this  connection  that  we  reminded  the  jury 
that  the  amount  due  on  the  mortgage  was  the 
issue  before  them,  and  that  Mr,  Wigfall  should 
not  be  compelled  to  pay  money  on  the  mortgage 


that  was  not  due,  upon  the  theory  that  he 
might  be  able  to  recover  it  back  from  others. 
We  said  "it  is  one  thing  to  be  compelled  to  pay 
out  money  and  another  to  get  it  back." 

We  do  not  deem  it  necessary  to  consider  any 
of  the  other  reasons  for  a  new  trial.  The  notes 
of  testimony  and  the  charge  of  the  court  ■ore,  in 
our  opinion,  a  sufficient  answer  to  the  allega- 
tions of  mistake  or  error.  We  shall  allow  the 
record  of  the  trial  to  indicate  our  rulings  and 
the  charge  as  weU. 

[5,  61  There  is  one  matter,  however,  in  which 
the  jury,  in  our  judgment  acted  arbitrarily  and 
without  any  justification.  We  refer  to  their 
failure  to  allow,  as  a  part  of  the  verdict,  the 
collection  fee  named  in  the  mortgage.  The  de- 
fendants contended  that  there  was  nothing  due 
on  the  mortgage.  There  was  no  evidence  of 
any  specific  tender  of  $1,500.  The  suit  was 
apparently  necessary  to  rdsover  the  $1,500 
which  the  jury  found  was  due  on  the  mortgage. 
The  collection  fee  is  included  within  the  con- 
tract, just  as  much,  so  as  the  debt  and  its  in- 
terest :  "It  was  an  agreed  compensation  for  ex- 
penses incurred  by  the  mortgagee  in  conse- 
quence of  the  default  of  mortgagor."  Robinson 
V.  Loomis,  51  Pa.  78,  80.  The  commission  be- 
longs to  the  creditor,  and  must  be  included  in 
the  judgment.  Daly  v.  Maitiand,  88  Pa.  384, 
32  Am.  Rep.  457.  The  compensation,  at  5  per 
centum,  is  reasonable.  It  is  not  excessive,  when 
we  consider  the  necessary  services  of  counsel 
for  plaintiff.  This  collection  fee  should  be  add- 
ed to  the  judgment  We  are  not  pointed  to  any 
evidence  that  justifies  a  refusal  of  such  allow- 
ance. Unless  the  defendants  will  file  a  stipula- 
tion within  15  days,  that  this  sum,  to  wit, 
five  per  centum  on  $1,704,  or  $85.20,  shall  be 
added  to  the  verdict  a  new  trial  will  be  grant- 
ed. Upon  such  agreement  being  filed  we  shall 
dismiss  the  exceptions  and  direct  that  judg- 
ment be  entered  on  the  verdict  of  the  jury  in- 
cluding the  said  sum  of  $85.20. 

The  motion  for  judgment  non  obstante  vere- 
dicto cannot  be  granted.  If  the  case  was  a 
proper  one  for  submission  to  the  jury,  as  we 
have  found,  it  then  follows  that  judgment  can- 
not be  entered  in  favor  of  the  plaintiff  tor  the 
amount  named  in  the  mortgage  so  long  as  we 
adhere   to   our   opinion. 

From  the  lecord  It  further  appeared  tbat 
there  was  evidence  that  the  blue  paper  re- 
ferred to  in  the  <9inion  was  signed  by  Rob- 
Ins  at  the  plaintiff's  request,  for  the  purpose 
of  showing  that  there  was  consideration  for 
the  mortgage.  The  lower  court  dismissed 
plaintiff's  motion  for  Jud£:ment  n.  o.  v. 
Plaintiff  appealed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, MOSCHZISKER,  FRiAZER,  and  WAL- 
UNG,  JJ, 

Edgar  N.  Black,  of  Philadelphia,  and  Mon- 
roe H.  Anders,  of  Norrlstown,  for  appellant 
Aaron  S.  Swartz,  Jr.,  John  M.  Dettra,  Sam- 
uel H.  High,  and  Montgomery  Evans,  all  of 
Norrlstown,  for  appellees. 

PER  CURIAM.  The  learned  court  below 
could  not  have  directed  a  verdict  for  the 
plaintiff,  as  requested  by  his  first  and  second 
points.  The  question  of  fact  for  the  jury, 
under  the  evidence,  was  as  to  the  amount  he 
was  entitled  to  recover  on  his  mortgage,  and, 
as  that  has  been  established  by  the  verdict, 
the  Judgment  on  It  Is  affirmed. 
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In  re  WILSON'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.  Feb.  25, 
1918.) 

1.  Wills    «=»755,    813   —    "DEMONSTKAxivii 
Legacy." 

If  a  legacy  be  given  with  reference  to  a 
particular  fund  only  as  pointing  out  a  conven- 
ient mode  of  payment,  and  there  is  a  fixed  and 
independent  intent  to  give  the  legacy,  separate 
and  distinct  from  tiie  property  designated  as 
the  source  of  payment,  the  legacy  is  demonstra- 
tive, and  the  legatee  will  not  be  disappointed 
though  the  fund  totally  faiL 

[Kd.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Demon- 
strative Legacy.] 

2.  Wills  «=»756  —  General  Legact  — Pbe- 
bumption. 

The  presumption  ot  intention  is  favorable 
to  general  legacies  in  the  first  instance,  and  it 
requires  clear  proof  of  a  restrictive  intention 
to  repel  it. 

3.  Wills  «=>756,   807,  811— Constbtjction— 
General    Leqacies  —  Remainder— Distbi- 

BUTION. 

Where  testatrix  bequeathed  legacies  amount- 
ing to  $59,450  and  thereafter  sold  certain  real- 
ty for  $85,000,  and  executed  a  codicil  making 
pecuniary  bequests  of  $75,000,  which,  with 
those  in  the  will  approximated  $104,000,  though 
the  fund  for  distribution  at  her  death  was  only 
$89,000,  and  each  of  the  five  clauses  of  the  cod- 
icil made  a  particular  bequest  to  a  named  lez- 
atee,  and  the  sixth  clause  thereof  directed  that 
the  principal  sums  of  the  bequests  shotild  be 
deducted  from  the  $85,000,  and  the  balance  giv- 
'en  equally  to  certain  named  charities,  the  lega- 
cies contained  in  the  codicil  were  general,  and 
wore  properly  distributed  pro  rata  among  the 
legatees,  excluding  the  charities,  the  fund  be- 
ing exhausted. 

Appeal  from  Orphans'  Conrt,  Philadelphia 
County. 

Martha  R.  Wilson  and  others  appeal  from 
a  decree  dismissing  exceptions  to  adjudica- 
tion in  the  estate  of  Annie  M.  Wilson,  de- 
ceased. Appeals  dismissed,  and  decree  af- 
firmed. 

The  facts  appear  by  the  opinion  of  the 
Supreme  Court.  The  lower  court  dismissed 
the  exceptions.  Martha  R.  Wilson,  Elizabeth 
B.  Wilson,  Alice  Wilson,  the  Home  for  Aged 
and  Infirm  Colored  Persons  and  the  Jefferson 
Hospital  appealed.  Error  assigned  was  in 
dismissing  the  exceptions. 

Argued  before  POTTER,  STEWART, 
MOSCHZISKER,  FRAZBR,  and  m\LL- 
ING,  JJ. 

Thomas  O.  Peirce  and  Walter  Penn  Ship- 
ley, both  of  Philadelphia,  for  appellant  Home 
for  Aged  and  Infirm  Colored  Persons,  Mau- 
rice Bower  Saul,  of  Philadelphia,  for  appel- 
lant Jefferson  Hospital  F.  B.  Bracken,  of 
Philadelphia,  and  Charles  B.  Evans,  of  Wil- 
mington, Del.,  for  appellants  Wilson.  Ship- 
pen  Lewis  and  Charles  Slnkler,  both  of  Phil- 
adelphia, for  appellees. 

STEWART,  J.  The  testatrix,  Annie  M. 
Wilson,  died  July  3,  1916,  leaving  a  last  will 
executed  March  3,  1910,  In  and  by  which  she 
bequeathed  pecuniary  legacies  amounting  in 


the  aggregate  to  $50,450.    In  Jnne,  1911,  she 
disposed  of  by  sale  a  valuable  piece  of  real 
estate  in  the  city  of  Philadelphia,  receiving 
therefor  the  sum  of  $85,000.    Her  peisooal 
estate  b^ng  thus  largely  increased,  in  order 
to  dispose  of  part  or  all  of  this  increase  oth- 
erwise than  under  the  residuary  clause  of  her 
original  will,  she  executed  a  codicil  under 
date  of  October  4,  1911,  in  and  by  which  she 
made  additional  pecuniary  bequests  amount- 
ing in  the  aggregate  to  $75,000.    Her  estate 
is  now  for  distribution.   The  pecuniary  lega- 
cies given  in  the  will  and  codicil  together— 
not  including  the  l>equest8  to  several  chari- 
table   societies    mentioned    in    the    codicil- 
amount  to  $104,450,  while  the  fund  out  of 
which  they  are  payable  amounts  to  $S9.011, 
to  which  is  to  be  added,  as  derived  from  the 
income,  $4,135.27,  less  inheritance  tax,  which 
remains  to  be  deducted.     It  is  this  marked 
discrepancy  between  the  amount  of  the  l«;a- 
des  and  the  fund  available  for  payment  that 
gives   rise  to   the  present  contention.     Tlie 
learned  auditing  Judge,  holding  the  view  that 
the  pecuniary  legacies  bequeathed  by  the  orig- 
inal 'will  as  well  those  by  the  codicil— not 
including  the  bequest  to  the  several  chari- 
table societies  therein  named — were  alike  gen- 
eral legacies,  and  because  in  the  aggrecnte 
they  exceeded  in  amount  the  fund  for  dis- 
tribution they  were  entitled  to  the  whole 
fund,    made   pro    rata   distribution    among 
them,  denying  any  participation  to  the  char- 
itable societies  named  in  the  codiciL    Excep- 
tions were  filed  on  behalf  of  these  societies 
and  by  several  of  the  individual  legatees  un- 
der the  codicil,  with  the  result  that  after 
hearing  the  exceptions  were  dismissed,  and 
the  adjudication  was  confirmed  by  a  divided 
court.     From  this  decree  we  have  here  five 
separate  appeals.    They  require  to  be  distin- 
guished for  present  purpose  no  further  than 
that  in  the  first  three,  appeals  of  Martha  R. 
Wilson,  EUzabeth  B.  Wilson,  and  Alice  WU- 
son ;  the  subject  of  complaint  is  the  same  in 
each,  namely,  that  the  court  erred  in  direct- 
ing an  abatement  of  the  legacies  gXvesa  them 
in  the  codicil,  while  in  the  other  two,  appeal 
of  the  Home  for  Aged  and  Infirm  Colored  Per- 
sons, and  appeal  of  the  Jefferson  Hospital, 
the  complaint  is  the  same  in  each,  namely, 
that  the  court  erred  in  declining  to  allow  the 
charitable  societies  named  in  the  sixth  clause 
of  the  codicil  participation  in  the  distribution 
of  the  estate.    It  will  be  seen  as  we  proceed 
that  the  answer  to  the  contention  urged  In 
behalf  of  the  charitable  societies  will  depend 
largely,  if  not  entirely,  upon  our  conclusion 
with  respect  to  the  contention  of  the  individ- 
ual legatees.   We  shall  therefore  first  address 
ourselves  to  the  question  raised  by  the  latter. 
[1]  The  position  taken  by  the  appellants 
here  first  named  Is  that  the  legacies  givn 
them  under  the  codicil,  $3,000  to  each,  are  de- 
monstrative,   and  therefore  not  subject   to 
abatement  for  insufficiency  of  assets.   If  the 
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legal  iHropositlon  bere  asserted,  that  these 
legacies  are  demonstrative,  were  to  be  con- 
ceded. It  would  follow  necessarily  that  the 
conclnalons  derived  therefrom  would  be  cor- 
rect, that  these  legacies  have  been  improperly 
subjected  to  abatement ;  but  this  Is  only  stat- 
ing the  real  controversy,  which  is,  Are  these 
legacies  demonstrative?  The  court  below 
held  they  were  not  demonstrative,  but  gener- 
au  It  is  important  before  proceeding  fur- 
ther tliat  we  get  a  clear  understanding  of 
what  is  meant  in  law  by  a  demonstrative  be- 
quest or  legacy,  so  that  we  may  not  under- 
estimate the  burden  assumed  by  him  who  as- 
serts such  claim.  Nowhere  can  we  find  it 
more  Intelligibly  and  satisfactorily  defined 
than  in  Walls  v.  Stewart,  16  Pa.  275,  where 
Mr.  Justice  BeU,  after  a  discussion  of  the 
several  kinds  of  legacies,  specific  and  demon- 
strative, thus  concludes: 

"The  distinction  (between  them)  seems  to  be 
this:  If  a  legacy  be  given  with  reference  to  a 
particular  fund,  only  as  piointing  out  a  con- 
venient mode  of  payment,  it  is  considered  de- 
monstrative, and  the  legatee  will  not  be  disap- 
pointed though  the  fund  totally  fail.  But  where 
the  gift  is  of  the  fund  itself,  in  whole  or  in 
part,  or  so  charged  upon  the  object  made  sub- 
ject to  it  as  to  show  an  intent  to  bnrden  that 
object  alone  with  the  payment,  it  is  esteemed 
specific,  and  consequently  liable  to  be  adeemed 
by  the  alienation  or  destruction  of  the  object. 
In  this,  as  in  other  Questions  springing  from 
the  construction  of  wIIIb,  the  intention  of  the 
testator  is  principally  to  be  ascertained,  and 
it  is  said  to  be  necessary  that  the  intention  be 
either  expressed  in  reference  to  the  thing  be- 
queathed, or  otherwise  clearly  appear  troui  the 
will,  to  constitute  a  legacy  specific.  If  it  be 
manifest  there  was  a  fixed  and  independent  in- 
tent to  give  the  legacy,  separate  and  distinct 
from  the  property  designated  as  the  source  of 
payment,  the  legacy  will  be  deemed  general  or 
demonstrative,  though  accompanierl  by  a  dli-ec- 
tion  to  pay  it  out  of  a  particular  estate  or 
fund  specially  named." 

[2]  To  this  w'e  may  add  what  Is  said  by 
Gibson,  C.  J.,  in  Blackstone  v.  Blackstone,  3 
Watts,  335,  27  Am.  Dec.  359: 

"It  is  certainly  true  that  the  presumption  of 
intention  is  favorable  to  general  legacies  in  the 
first  instance,  and  that  it  requires  clear  proob 
of  a  restrictive  intention  to  repel  it" 

[3]  In  all  such  contentions  it  is  the  inten- 
tion of  the  testator  as  expressed  in  his  will 
that  prevails,  and  when  this  can  be  satis- 
factorily ascertained  from  the  language  used 
the  inquli'y  extends  no  further,  but  stops 
right  there.  The  contention  of  these  appel- 
lants controverts  nothing  we  have  so  far 
said,  but  rests  exclusively  upon  the  sixth 
clause  of  the  codldl,  and  from  the  language 
there  used  they  seek  to  derive  a  clear  Intent 
on  part  of  this  testatrix  to  make  the  legacies 
given  In  the  codicil  demonstrative.  E}ach 
clause  In  the  codicil  preceding  the  sixth  con- 
tains a  distinct  bequest;  in  some  the  gift  Is 
absolnte  to  a  single  individual.  In  others  It 
Is  to  a  trustee  and  the  beneficiaries  there  are 
several,  but  each  clause  is  devoted  exclusive- 
ly to  some  particular  bequest.  Then  the 
sixth  clause  is  reached,  which  reads  as  fol- 
lows: 
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"Sixth.  I  direct  that  the  principal  sums  of 
the  bequests  hereinabove  made  shall  be  deducted 
from  eighty-five  thousand  dollars  ($85,000), 
which  is  the  amount  I  received  from  the  pro- 
ceeds of  sale  of  1712  Walnut  street,  and  such 
balance  as  there  may  remain  after  such  deduc- 
tion, I  give  and  bequeath  in  equal  shares  unto 
the  Day  Nursery,  now  situate  at  No.  221S  Lom- 
bard street,  Philadelphia,  the  Home  for  Aged 
and  Infirm  Colored  Persons,  now  situate  at  Bel- 
mont and  Girard  avenues,  Philadelphia,  the  In- 
digent Wid^B  and  Single  Women  s  Society  of 
Philadelphia,  now  situate  at  3616  Chestnut 
street,  Philadelphia,  and  the  Home  for  the 
Aged,  now  situate  in  1809  Mt.  Vernon  street, 
Philadelphia." 

Tested  by  the  general  rules  governing  such 
cases  to  which  we  have  adverted,  what  is 
there  in  this  clause  that  indicates  an  inten- 
tion on  the  part  of  the  testatrix  to  make  a 
gift  of  the  fund  derived  from  the  sale  of  the 
real  estate,  in  whole  or  in  part,  to  these  ap- 
pellants, or  anybody  else;  or  what  Is  there 
to  suggest  a  segregation  of  such  fund  from 
the  balance  of  her  estate  and  a  gift  of  it  as 
something  distinct  and  separate,  or  a  pur- 
pose to  burden  it  with  some  charge  for  which 
the  general  estate  would  otherwise  be  liable? 
These  things  are  required  to  appear  affirma- 
tively before  the  legal  presumption  that  the 
legacies  are  general  and  not  either  demonstra- 
tive or  specific  can  be  overcome.  To  our 
mind  It  is  perfectly  clear  that  reference  to 
the  $85,000  received  by  testatrix  from  the 
sale  of  her  real  estate  was  Introduced  with 
no  Intention  to  affect  this  particular  fund  It- 
self In  any  way,  but  simply"  and  only  to  pro- 
vide some  certain  standard  by  which  the  un- 
certain (in  amount)  bequests  to  the  chari- 
table sodeties  could  be  made  certain.  The 
bequest  was  of  whatever  balance  might  re- 
main after  deducting  the  legacies  "herein- 
above made"  from  an  ascertained  and  fixed 
sum,  one  not  in  any  sense  variable.  It  Is  a 
fact,  admittedly  well  known  to  the  testatrix, 
that  she  bad  expended  much  of  that  she  bad 
received  for  her  real  estate,  and  presumably 
she  expected  to  expend  still  more  if  she  liv- 
ed. Knowing  that  her  general  estate  would 
be  applied  to  the  payment  of  the  legacies, 
whether  given  In  the  will  or  codicil,  and 
knowing  further  what  these  would  amount 
to  In  the  aggregate,  but  not  knowing  what 
the  general  estate  applicable  would  amount 
to,  depending  upon  what  she  had  already  ex- 
pended thereout  and  how  much  she  might 
yet  expend,  she  adopted  a  fixed  quantity 
from  which  the  subtraction  of  the  legacies 
could  be  made,  namely  the  total  price  paid 
her  for  the  real  estate  sold,  and  gave  the 
balance.  If  any,  to  the  charitable  societies. 
Whether  this  be  a  correct  Interpretation  of 
testatrix's  purpose  so  far  as  relates  to  the 
reference  to  the  sum  received  on  the  sale  of 
the  real  estate  in  the  will,  or  otherwise,  It 
nevertheless  remains  true  that  there  Is  noth- 
ing In  the  will  that  Indicates  any  purpose 
on  part  of  the  testatrix  to  make  demonstra- 
tive the  legacies  given  to  these  appellants. 
We  therefore  conclude  that  they  were  gen- 
eral and  as  such  subject  to  abatement 
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What  we  have  said  applies  with  equal 
force  In  the  appeals  of  the  two  charitable 
societies,  and  a  like  result  there  must  fol- 
low. We  may  further  add:  If  the  legacies 
given  by  the  codicil  were  demonstrative  then 
they  ^ad  a-  right  to  participate  In  the  gen- 
eral fund ;  if  their  participation  so  Increased 
the  liability  of  the  estate  to  general  legatees 
as  to  exhaust  the  fund  for  distribution,  leav- 
ing nothing  in  remainder,  the  becjliests  to  the 
several  charitable  societies  failed,  and  they 
were  properly  denied  participation  In  the 
distribution.  The  appeals  are  severally  dis- 
missed, for  the  reasons  we  have  stated,  and 
the  decree  appealed  from  Is  confirmed. 


MALOY  V.  BOSBNBAUM  CO. 

(Supreme   Court   of   Pennsylvania.      Mardi   4, 
1918.) 

1.  Masteb  and  Sebvant  <S=332(2)— iNJUBrES 
TO  Third  Person — Scope  of  Emplotment — 
Question  fob  Jdbt. 

In  an  action  for  injuries  caused  by  the 
driver  of  a  delivery  automobile  in  the  employ- 
ment of  the  owner,  held,  that  whether  the  driver 
at  the  time  of  the  injuries  was  acting  for  him- 
self or  his  employer  was  a  question  for  the  jury. 

2.  Master  and  Sebvant  <S=»330(3)— Injubt 
TO  Thibd  Pebsons  —  Course  of  Euploy- 

HENT. 

In  actions  for  pergonal  injuries  from  auto- 
mobiles, the  issue  as  to  whether  a  chauffeur 
was  then  acting  for  himself  or  his  employer 
must  generally  be' decided  on  presumptions  and 
inferences  from  ascertained  facts. 

3.  New  Trial  ®=>72  —  Grounds  —  Vkbdict 
contbaby  to  evidence. 

Where  the  ascertainment  of  facts  and  the 
drawing  of  inferences  and  final  conclusions  are 
for  the  jury,  the  trial  judge  has  a  grave  respon- 
sibility to  see  that  no  verdict  contrary  to  the 
weiglit  of  the  evidence  or  shocking  to  judicial 
conscience  is  allowed  to  stand,  no  matter  how 
many  new  trials  must  be  granted  to  effect  the 
ends  of  justice. 

4.  Appeal  and  Erbob  <3=»971(3)— Discbetion 
OF  CouBX— Limitation  on  Cboss-Exauina- 

TION. 

The  restraint  to  t>e  put  upon  cross-examina- 
tion is  primarily  a  question  for  the  presiding 
judge,  and  his  rulings  will  not  be  reversed,  un- 
less for  manifest  and  material  error. 

5.  Appeal  and  Ebbob  «=>10d8(2)  —  Exclt> 
8ION  OF  Evidence  —  Subsequent  Admib- 
bion. 

Where  the  trial  court  ruled  out  certain  mat- 
ter, the  substance  of  which  was  subsequently 
brought  out  by  other  questions  which  he  per- 
mitted, there  is  no  ground  for  objection. 

6.  Evidence  «=»471(1)— Pact  or  Conclusion. 

Questions  to  witnesses  seeking  to  elicit  con- 
clusions rather  than  facts  are  properly  subject 
to  objection. 

r.  Tbial  "S=>296  (9)— Error  in  Chabob— Mis- 
take  OF   Pact— COBTHBCTION, 

Where  the  judge  mentioned  that  the  chauf- 
feur who  caused  the  accident  had  not  been 
'questioned  by  defendant  as  to  all  the  material 
lacts  in  the  case,  and  intimated  that  that  might 
be  considered  against  the  defendant,  and  when 
his  attention  was  called  by  defendant  to  the 
fact  that  the  chauffeur  was  plaintiff's  and  not 
defendant's  witness  stated  that  defendant's  coun- 
sel was  right,  there  was  no  ground  for  reversal, 
especially   where  counsel   requested  no  further  | 


instructions,  and  did  not  except  to  the  alleged 

error. 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 

Trespass  to  recover  damages  for  personal 
injuries  by  John  Maloy  against  the  Rosen- 
baum  Company.  Verdict  for  plaintiff  for 
$5,500,  and  judgment  therecm,  and  defendant 
appeals.    AflBrmed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, MOSCHZISKER,  FRAZEXl,  and  WAL- 
LING, JJ. 

William  S.  Moorhead,  of  Pittsburgh,  for 
appellant  Richard  W.  Martin  and  Beatty, 
Magee  &  Martin,  all  of  Pittsburgh,  for  appel- 
lee. 

MOSCHZISKER,  J.  On  Saturday  evening. 
January  29,  1916,  about  10  o'clock,  plaintiff, 
while  traversing  a  public  highway  in  the 
city  of  Pittsburgh,  was  knocked  down  and 
Injured  by  a  delivery  automobile  belong- 
ing to  defendant  corporation.  He  sued  in 
trespass,  ailing  negligence,  and  recovered 
a  verdict,  upon  which  judgment  was  entered. 
Defendant  has  appealed. 

The  appellant  admits  that  the  Issues  as  to 
plaintiff's  contributory  negUgMice  and  the 
negligence  of  the  driver  of  the  automobile 
were  both  properly  submitted  to  the  jury; 
but  it  contends  that  the  evidence  relied  upon 
to  show,  at  the  time  of  the  accident,  the 
chauffeur  was  acting  for  the  defendant, 
within  the  scope  of  his  employment,  was  to- 
tally insufficient  to  that  end.  Appellant 
further  contends  that  the  testimony  of  the 
chauffeur,  who  was  called  as  a  witness  by 
plaintiff,  clearly  proved  that,  at  the  Ume  In 
question,  he  was  pursuing  his  own  pur- 
poses, and  not  the  business  of  his  employer; 
and,  moreover,  that  uncontradicted  testi- 
mony given  by  other  witnesses,  called  by  the 
defendant,  was  to  the  same  effect.  There- 
fore, appellant  argues,  it  Is  entitled  to  judg- 
ment n.  o.  v.  If,  however,  this  court  should 
not  so  decide,  then  appellant  contends,  la 
several  asslgnmentSj  that  trial  errois  oc- 
curred which  call  for  a  reversal  with  t 
venire  facias  de  novo. 

During  the  production  of  plalntUTs  case, 
defendant  admitted  that,  on  January  US. 
1916,  It  owned  and  conducted  a  department 
store  In  the  city  of  Pittsburgh;  that.  In  con- 
nection therewith.  It  used  automobiles  to  de- 
liver merchandise;  that  the  machine  which 
struck  plaintiff  belonged  to  it;  and,  finally, 
that  one  Julius  Solovltz  was  employed  by 
It  as  a  chauffeur.  The  defendant,  however, 
refused  to  concede  "that,  at  the  time  of  the 
accident,  the  automobile  In  question  was  be- 
ing operated  by  Its  servant  In  the  conrae  of 
his  employment." 

[1]  To  meet  the  last-mentioned  point,  plahi- 
tlff  proved  that  the  particular  madilne  in- 
volved In  this  case  was  one  of  a  large  nom- 
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ber  of  boslnesa  automobiles  owned  and  used 
by  defendant  in  the  delivery  of  packages 
from  the  latter'a  store,  and  that  this  car, 
in  common  with  others,  had  defendant's 
corporate  name  painted  thereon;  that  S«lo- 
Titz  was  one  of  the  defendant'^  regularly  em- 
ployed drivers,  whose  duty  it  was  to  deliver 
merchandise  to  the  former's  customers;  that, 
on  the  night  here  Involved,  the  automobile 
In  question  left  defendant's  garage  at  7 
o'clock,  loaded  with  packages;  that  plaintiff 
was  injured  about  three  hours  thereafter, 
in  the  district  covered  b7  these  deliveries, 
and  that  the  car  was  returned  to  defendant's 
garage  by  Solovitz,  within  half  an  hour  fol- 
lowing the  accident. 

The  facts  Just  'detailed "  are  amply  suffi- 
cient to  take  the  case  to  the  Jury  on  the  issue 
as  to  whether  or  not  the  chauffeur  was  act- 
ing for  the  defendant,  within  the  scope  of 
bis  employment,  at  the  time  of  the  accident; 
but  during  the  course  of  the  cross-examina- 
tion of  Solovlta,  when  the  latter  was  on  the 
stand  as  a  witness  for  plaintiff,  defendant 
developed  these  facts:  That,  before  handing 
out  the  last  two  packages  which  he  had  to 
deliver,  the  chauffeur  permitted  two  of  his 
friends,  who  were  in  no  way  connected  with 
the  defendant,  to  ride  with  him ;  that  these 
two  guests  were  in  the  automobile  when 
plaintiff  was  injured,  and  remained  therein 
until  Its  return  to  defendant's  garage;  and 
that  the  accident  occurred  after  the  last  of 
the  deliveries  was  made,  when  the  chauffeur 
was  returning  the  car  to  the  garage  by  a 
route  which  was  somewhat  circuitous  and 
appreciably  longer  than  he  needed  to  take 
for  the  purpose.  Appellant  contends  these 
latter  facts  should  be  considered  as  part  of 
plaintiff's  case,  and  that  they  conclusively 
show  Solovitz  and  his  two  friends  were  on  a 
"Joy  ride"  at  the  time  of  the  accident.  On 
the  other  hand,  appellee  contends  that,  since 
he  merely  called  defendant's  chauffeur  to  the 
stand  for  the  purpose  of  Identification,  and 
did  not  pursue  his  examination  beyond  that 
point,  the  facts  developed  on  cross-examina- 
tion, against  his  objections,  must  be  consid- 
ered as  part  of  defendant's,  not  plaintiff's 
case  (Qulgley  v.  Thompson,  211  Pa.  107,  90 
Atl.  506);  but  we  do  not  deem  It  necessary 
to  decide  this  point,  since,  even  assuming 
the  facts  In  controversy  to  be  part  of  plaln- 
tlfTs  case,  they  are  not  of  a  character  to 
make  the  issue  now  under  discussion  (wheth- 
er, at  the  time  of  the  Injury,  defendant's 
chauffeur  was  acting  for  it  or  using  the 
latter's  automobile  for  his  own  pleasure)  a 
matter  of  law  to  be  passed  upon  by  the 
court 

Solovitz  testified  that,  while  be  knew  it 
was  his  duty,  after  making  the  last  delivery, 
to  return  to  the  garage  by  the  most  direct 
route,  yet  he  and  the  other  drivers  were 
permitted  to  use  their  "own  judgment  about 
the  best  way  of  coming  in — the  best  route"; 
moreover,  the  accident  happened  on  Satur- 


day evening,  and  the  parts  of  the  dty  through 
wblch,  by  the  most  direct  way,  be  would  have 
been  obliged  to  drive,  are  congested  districts, 
which  he  avoided  by  the  route  pursued ;  I.  e., 
over  the  boulevards,  the  latter  being  a  popu- 
lar way  between  the  uptown  and  downtown 
sections  of  the  city  of  Pittsburgh.  The  fact 
that  the  chauffeur  deviated  from  the  most 
direct  route  back  to  the  garage,  and  the  fur- 
ther fact  that  he  disobeyed  his  employer's 
general  instructions,  when  he  permitted 
guests  to  ride  with  him,  were  not  conclusive 
evidence  against  the  plaintiff.  Luckett  v. 
Reighard,  248  Pa.  24,  31,  34,  93  AtL  773,  Ann. 
Cas.  1916A,  662 ;  Moon  v.  Matthews,  227  Pa. 
488,  493,  76  AU.  219,  29  L.  R.  A.  (N.  S.)  856, 
136  Am.  St  Rep.  902. 

[2,  3]  In  cases  of  the  class  to  which  the 
one  at  bar  belongs  the  Issue  as  to  the  ca- 
pacity in  which  the  chauffeur  was  acting 
at  the  time  of  plalntlfTs  injury,  whether  for 
himself  or  his  employer,  must  generally  be 
decided  on  presumptions  and  inferences  from 
ascertained  facts.  Moon  v.  Matthews,  supra, 
227  Pa.  491,  76  Atl.  219,  29  L.  R.  A.  (N.  S.) 
856,  136  Am.  St  Rep.  902;  Williams  v.  Lud- 
wlg  Co.,  252  Pa.  140,  97  Atl.  206;  CMalley  v. 
Public  Ledger  Co.,  257  Pa.  17.  See,  also, 
Hershinger  v.  Pa.  R.  R.  Co.,  25  Pa.  Super.  Ot 
147,  150.  While  the  ascertainment  of  the  un- 
derlying facts,  and  the  drawing  of  the  infer- 
ences and  final  conclusions  therefrom,  are  for 
the  Jury,  even  where  strong  conflicting  oral 
evidence  is  produced  by  a  defendant,  yet  in 
every  such  instance,  a  grave  responsibility 
rests  upon  the  trial  Judge  to  see  to  it  that  no 
verdict  contrary  to  the  weight  of  the  evi- 
dence or  shocking  to  Judicial  conscience 
Is  allowed  to  stand,  no  matter  how  many 
new  trials  must  be  granted  in  order  to  effect 
the  ends  of  Justice;  and  this  will  always  be 
so,  until  the  fundamental  law,  which  ordains 
that  trial  by  jury  shall  be  as  heretofore, 
is  changed  to  give  greater  power,  in  the 
realm  of  fact  to  the  Judiciary.  The  present 
case  was  tried  by  a  competoit  Judge,  who, 
had  he  considered  the  verdict  unwarranted, 
would  have  declined  to  enter  Judgment;  and, 
under  the  circumstances,  we  are  not  con- 
vinced of  reversible  error  tn  the  refusal  to 
grant  a  new  venire. 

[4-7]  The  assignments  complahiing  of  trial 
errors  do  not  call  for  elaborate  consideration. 
We  have  repeatedly  said  that  the  restraint 
to  be  put  upon  cross-examination  Is  primari- 
ly a  question  for  the  presiding  Judge,  and 
that  his  rulings  will  not  be  reversed,  unless 
for  manifest  and  material  error.  In  some  of 
the  rulings  called  to  our  attention,  we  are 
Impressed  that  the  learned  Judge  below  might 
have  been  more  liberal,  without  harm  to  ei- 
ther side,  but  we  cannot  say  he  committed  re- 
versible error;  moreover,  in  practically  every 
instance,  the  substance  of  the  matter  which 
his  restriction  eliminated  was  subsequently 
brought  out  by  other  questions  that  be  per- 
mitted.   Then  again,  In  most  Instances,  the 
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qaestlons  which  the  coart  refused  to  permit, 
sought  to  elicit  conduslons  rather  than 
facts,  which  form  of  Interrogation  Is  proper- 
ly subject  to  objection.  During  the  course 
of  his  charge,  the  trial  Judge  mentioned  that 
the  chauffeur  had  not  been  questioned  by  the 
defendant  concerning  all  the  material  facts 
in  the  case,  and  he  broadly  Intimated  that 
this  might  be  considered  against  the  latter; 
but,  when  defendant's  counsel  called  atten- 
tion to  the  fact  that  Soloritz  was  plaintiff's, 
and  not  defendant's,  witness,  further,  that 
many  of  the  questions  which  defendant  had 
put  to  him  were  ruled  out  by  the  court,  the 
Judge  immediately  stated  to  the  Jury  that 
counsel  was  right,  and,  In  effect,  corrected 
his  charge  accordingly.  Finally,  counsel 
asked  for  no  further  instructions  regarding 
the  subject  in  hand;  he  did  not  except  to 
the  alleged  error  and  cannot  now  complain 
of  It. 

All  the  assignments  are  overruled,  and  the 
Judgment  Is  affirmed. 


SIMPSON  et  ux.  y.  SOUTHERN  PENNSYL- 
VANIA TRACTION  CO. 

(Supreme  Court  of  Pennsylvania.     March  11, 
191&) 

1.  Gabkiebs  «=>306(1)— Oasbibbb  or  Passen- 

OEBS. 

Where  plaintiffs  took  passage  on  defendant 
suburban  dectric  railway's  line  and  car  for 
continuoas  passage  on  the  same  car  to  a  point 
near  by  in  another  state,  knowing  no  other  car- 
rier than  defendant,  defendant  company  was  lia- 
ble for  collision  damages,  although  the  fare  was 
collected  in  six  installments  of  a  nickel  each, 
and  the  collision  occurred  in  the  fifth  fare 
zone,  over  the  state  line,  on  tracks  belonging 
to  another  company  on  which  defendant  op- 
erated under  an  operating  agreement,  and  al- 
though defendant  had  no  charter  to  operate  out- 
side the  state ;  for  defendant's  liability  is  deter- 
minable by  its  express  or  implied  contract  of 
carriage  with  plaintiffs,  not  by  its  charter  pow- 
ers or  length  of  its  line. 

2.  Cabbiebs     <S=»239— Passengebs— Contbac- 
TUAL  Reiation. 

The  purchase  of  a  ticket  or  the  payment  of 
fare  is  not  essential  to  the  creation  of  the  re- 
lation of  carrier  and  passenger  on  a  street  car. 

Appeal  from  Court  of  Common  Pleas,  Del- 
aware County. 

Trespass  for  personal  injury  by  William 
O.  Simpson  and  Barbara  M.  Simpson,  his 
wife,  against  the  Southern  Fennsylyania 
Traction  Company.  Verdict  for  plaintiff  Wil- 
liam G.  Simpson  for  $750  and  for  plaintiff 
Barbara  M.  Simpson  for  $3,000,  and  Judg- 
ments thereon,  and  defendant  appeals.  Af- 
firmed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, STEWART,  MOSCHZISKER,  and 
FBAZER,  JJ. 

John  B.  Hannum,  of  Chester,  for  appel- 
lant. John  J.  McDevltt,  Jr.,  of  Philadelphia, 
and  W.  Roger  Fronefleld,  of  Media,  for  ap- 
pellees. 


MOSCHZISKBR,  X  In  tbis  case,  WUUaiii 
O.  Simpson  and  Barbara  M.,  his  wife,  saed 
to  recover  damages  for  personal  injuries  to 
the  latter,  alleged  to  be  due  to  the  negligence 
of  the  defendant  company  while  she  was  a 
passenger  on  one  of  Its  cars;  verdicts  were 
recovered  and  Judgments  entered  thereon; 
the  defendant  has  appealed.  A  new  trial 
was  not  asked  of  the  court  below,  but  de- 
fendant insisted  there,  as  it  does  here,  that 
Judgments  n.  o.  v.  should  be  entered  in  its 
favor. 

[1,2]  The  defend^t  company  operates  an 
electric  street  railway  for  the  transporta- 
tion of  passengers,  extending  In  a  southerly 
direction  from  the  borough  of  Darby,  Dela- 
ware county,  through  the 'city  of  Chester  to 
the  state  line  between  Pennsylvania  and  Del- 
aware; It  has  no  corporate  authority  to  oper- 
ate in  the  latter  state.  The  Wilmington  & 
Philadelphia  Traction  Company  operates  a 
railway  of  like  character  from  the  city  of 
Wilmington,  Del.,  northward  to  the  state  line 
Just  referred  to,  and  connects  with  the  rails 
of  the  defendant  company,  making  a  conlinn- 
ous  route  by  track  and  overhead  wire  con- 
struction. Passengers  are  carried  In  cars  be- 
longing to  the  defendant  ccHupany,  without 
change  of  conveyance,  from  Darby  to  Wil- 
mington and  return,  all  the  while  under 
charge  of  the  same  motorman  and  conductor. 
The  fare  from  Darby  to  Wilmington.  30 
cents,  is  collected  in  six  Installments  of  5 
cents  each — ^four  of  them  for  transportation 
in  Pennsylvania  and  two  In  Delaware.  Noth- 
ing at  the  state  line  indicates  to  the  travel- 
ing public  the  terminus  of  either  road,  or 
suggests  a  change  in  ownership  and  man- 
agement; but  the  two  corporations  have  an 
operating  agreement,  under  which  the  Dela- 
ware end  of  the  route  is  supplied  with  elec- 
tric current  by  the  Wilmington  &  Philadel- 
phia Company,  while  the  Pennsylvania  end 
is  supplied  by  the  defendant  The  receipts 
and  operating  expenses  of  the  continuous 
route  are  adjusted  by  the  two  companies  at 
stated  times;  the  fares  being  first  turned  in 
by  the  conductors  to  the  oSice  of  the  defend- 
ant and  accounted  for  by  the  latter  to  the 
other  company.  The  crews  operating  the  cars 
are  paid  at  the  office  of  the  defendant  but 
their  time  is  kept  by  and  their  wages  drawn 
from  the  treasuries  of  both  companies;  each 
concern  paying  its  pro  rata  share  according 
to  the  number  of  hours  the  employ^  serve 
them  respectively. 

On  September  12,  1915,  the  plaintiffs  desii^ 
ing  to  reach  Wilmington,  boarded  one  of  de- 
fendant's cars  at  Darby.  As  they  appeared, 
the  conductor  publicly  announced  that  the 
car  was  bound  tat  Chester  and  Wilmington, 
and,  in  addition,  It  carried  a  lettered  sign  in- 
dicating that  Wilmington  was  its  destina- 
tion. Shortly  after  starting  the  car,  the  con- 
ductor collected  from  plaintiffs  two  5-cent 
fares,  one  for  Mr.  Simpson  and  the  other  for 
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his  wife;  then,  at  regular  Intervals,  he  col- 
lected three  additional  fares  of  the  same 
amount  from  each,  which  paid  their  trans- 
portation to  the  state  line,  and  upon  crossing 
the  line  another  5-cent  fare  per  passenger 
was  taken  up.  While  in  the  last-mentioned 
fare  zone,  the  car  collided  with  another  com- 
ing in  the  opposite  direction,  and  plaintiffs 
were  Injured.  Although  the  accident  happen- 
ed on  the  Wilmington  &  Philadelphia  Com- 
pany's end  of  the  line,  the  north-bound  car, 
like  the  one  on  which  plaintiffs  were  riding, 
belonged  to  and  was  marked  with  the  initials 
of  the  defendant  company ;  moreover  its  mo- 
torman  wore  a  badge  similarly  inscribed,  and 
testified  that  he  considered  himself  an  em- 
ploy^  of  defendant! 

The  appellant  contends  that  when  It  ac- 
ceipted  the  plaintiffs  at  Derby  as  passengers 
It  undertook  to  carry  them  only  to  the  state 
line,  because  there  Its  railway  and  charter 
povrer  ceased.  In  negativing  this  contention 
(in  the  separate  case  of  the  husband),  the 
court  below  very  properly  says: 

"The  liability  of  defendant  to  plaintiff  is  not 
to  be  determined  by  the  length  of  Its  line  nor 
the  extent  of  its  charter  powers,  but  by  ascer- 
taining what  the  defendant  either  expressly  or 
impliedly  agreed  with  plaintiff  to  do.  Plain- 
tiff was  a  passenger  on  defendant's  car.  De- 
fendant, by  Its  conductor,  invited  him  to  board 
the  car  for  passage— not  to  the  state  line,  but 
to  Wilmington.  The  sign  on  the  ear  indicated 
to  plaintiff,  and  to  the  public,  that  the  car  was 
bound  for  that  point.  Plaintiff  placed  himself, 
when  he  boarded  the  car,  in  the  safe-keeping,  as 
a  passenger,  of  defendant's  conductor  and  its 
motonnan ;  he  paid  the  cost  of  transportation 
toward  bis  destination  when  and  in  the  por- 
tions demanded,  and  he  paid  it  to  the  defend- 
ant's conductor  in  performance  of  his  part  of 
the  contract  with  the  defendant  company  to 
carry  him  to  his  destination.  From  the  start 
of  the  car  at  Darby  until  the  collision,  he  knew 
no  other  party  to  his  contract  of  carriage  save 
the  defendant.  The  contractual  relation  of  a 
carrier  and  passenger  on  a  street  car  is  seldom 
created  by  express  contract,  but  is  usually  im- 
plied from  the  attending  circumstances  and  the 
acts  of  the  parties.  The  purchase  of  a  ticket  or 
the  payment  of  fare  is  not  essential  to  the 
creation  of  such  relation.  Berkebile  v.  Johns- 
town Traction  Co.,  255  Pa.  310,  99  Atl.  871. 
Counsel  frankly  concedes  that  if  plaintiff  had 
purchased  from  defendant  a  ticket  for  passage 
from  Darby  to  Wilmington,  or  if,  when  he 
boarded  the  car,  the  conductor  had  collected 
from  him  •  •  •  the  total  fare,  then  would 
have  arisen  a  contract  for  through  carriage, 
and  the  question  should  be  ruled  adversely  to 
bis  client  under  Prethrow  v.  W.,  J.  &  S.  R.  R. 
Co.,  214  Pa.  112,  63  AO.  415,  112  Am.  St 
Rep.  736,  6  Ann.  Cas.  1270;  but  wherein  is 
there  any  basis  for  a  distinction  merely  because 
the  defendant  saw  fit  to  collect  the  cost  of  trans- 
portation in  •  ♦  •  installments,  at  ♦  •  • 
different  points  on  the  route,  rather  than  have 
the  passenger  procure  a  through  ticket  or  pay 
bis  full  fare  when  the  journey  began?  If  plain- 
tiff had  been  advised,  when  the  state  line  waa 
reached,  that  he  was  thenceforward  to  be  car- 
ried by  and  under  the  care  of  the  Wilmington  & 
Philadelphia  Company,  and  he  had  remained 
}n  the  car  and  paid  his  fare  with  that  knowl- 
Mlge,  a  different  situation  would  be  presented. 
»  *  *  Had  the  plftintiff  purchased  from  de- 
tendant  a  package  of  tickets,  each  good  for  a 
>-cent  fare,  for  use  on  the  route  anywhere  be- 


tween Darby  and  Wilmington,  the  defendant's 
conductor  would  have  collected  each  ticket  sep- 
arately as  the  car  proceeded  toward  Wilming- 
ton ;  and  had  the  plaintiff  been  injured  when 
and  as  be  was  the  defendant's  liability  would 
be  beyond  question  under  the  ruling  in  Mullen 
V.  tChester  Traction  Co.,  235  Pa.  516,  84  Atl. 
429,  42  L.  R.  A  (N.  S.)  76.  The  distinction 
between  the  use  of  a  number  of  5-cent  coupon 
tickets  at  regular  intervals  in  the  course  of  the 
jonmey  and  the  payment  of  a  5-cent  cash  fare 
at  such  intervals  is,  in  our  judgment,  of  no 
importance ;  and,  as  we  view  the  situation, 
this  is  the  only  point  of  difference  between  the 
case  just  referred  to  and  the  question  before  us. 
Defendant  agreed  to  carry  plaintiff  to  Wilming- 
ton ;  (the  latter)  knew  no  other  contracting 
party,  and  whether  the  accident  happened  on 
defendant's  own  line  or  on  the  line  it  was  re- 
quired to  use  in  order  to  fulfill  its  contract  with 
him  is  immaterial." 

The  court  below  reached  the  right  con- 
clusion. Nothing  whatever  was  brought  to 
plaintiffs'  notice  to  suggest  that  defendant 
contemplated  a  change  in  the  passengers' 
relationship  to  It,  as  the  carrying  company, 
at  any  point  on  the  line  of  travel  between 
Darby  and  Wilmington.  When  all  the  facts 
are  considered,  only  one  Inference  la  pos- 
sible, namely,  that  when  plaintiffs  were  ac- 
cepted as  passengers  the  defendant  intended, 
and  at  least  impliedly  agreed,  to  carry  them 
to  their  destination ;  and,  as  well  decided  by 
the  court  below,  the  fact  that  the  fares  were 
collected  en  route  in  several  Installments 
makes  no  material  difference,  rurthermore, 
under  the  circumstances  ot  this  case,  the 
details  of  the  operative  agreement  between 
the  two  companies  cannot  affect  the  rights 
of  the  plaintiffs  against  the  defendant.  The 
former  entered  a  car  of  the  latter  on  its 
line,  marked  and  formally  announced  as 
bonnd  for  Wilmington,  and  this  car,  at  that 
time,  admittedly  was  manned  by  defendant's 
employes.  So  far  as  plaintiffs'  rights  are 
concerned,  these  employes  were  either  the 
servants  or  agents  of  defendant  until  that 
company's  contract  of  carriage  was  fulfilled 
by  conveying  Mr.  and  Mrs.  Simpson  safely 
to  their  point  of  destination,  and  for  that 
purpose  the  tracks  of  the  Wilmington  & 
Fhlladeli^la  Company  were,  pro  hac  vice, 
those  of  the  defendant.  Moss  v.  Lancaster, 
etc.,  St.  By.  Co.,  218  Pa.  601,  604,  67  AtL 
869. 

The  assignments  of  error  are  overruled, 
and  the  judgments  are  afi9rmed. 


In  re  STOCKEB'S  ESTATE. 

Appeal  of  FRENCH  et  aL 

(Supreme  Court  of  Pennsylvania.    Feb.  25, 
1918.) 

1.   WlIXS    $S»634(13)— CONBTBUCTION— VESTEU) 

Bemaindek. 
Where  testatrix  left  her  entire  residuary  es- 
tate in  trust  for  two  unmarried  sisters,  or  the 
survivor,  and  on  the  survivor's  death  directed 
that  the  estate  should  pass  and  vest  in  her  heirs 
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at  law  as  nnmed  In  the  sixth  item  of  the  will, 
which  directed  that  all  her  property  should 
be  divided  at  the  death  of  her  last  surviving  un- 
married Bister  among  certain  persons,  and  as 
all  the  estate  could  not  be  sold  or  divided  then 
directed  that  when  it  could  be  divided  the  ex- 
ecutors should  make  the  same  division,  and  dn 
a  second  residuary  clause  bequeathed  her  resid- 
uary estate  one  half  to  the  daughters  of  her 
sister  and  the  other  half  to  exceptant  and  his 
children,  and  certain  legatees  named  in  the 
sixth  item  died  before'  the  termination  of  the 
life  estates,  the  legatees  named  in  that  item 
took  vested,  and  not  contingent,  remainders. 
2.  Words  and  Phbases— "Vest." 

The  normal  sense  of  the  word  "vest"  is  to 
indicate  a  present  and  immediate  interest,  as 
distinguished  from  one  that  is  contingent. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  iSeries,  Vest.] 

Appeal  from  Orphans'  C!ourt,  Philadelphia 
County. 

Harry  B.  French  and  another  appeal  from 
a  decree  sustaining  exceptions  to  adjudica- 
tion in  the  estate  of  Anna  Maria  Stocker,  de- 
ceased. Appeal  dismissed,  and  decree  af- 
firmed. 

In  the  opinion  of  Gest,  J.,  In  the  orphans' 
court,  to  whicb  Anderson,  J.,  dissented,  the 
facts  appear  as  follows: 

The  testatrix  left  her  entire  residuary  es- 
tate in  trust  for  her  two  unmarried  sisters,  or 
the  survivor  of  them,  and  on  the  death  of  the 
survivor  directed  that  the  estate  should  "pass 
and  vest  in  my  heirs  at  law  at  that  time  .as 
named  in  item  sixth  of  this  my  will."  By  the 
following  paragraph  of  her  will,  she  directed 
that  all  the  property  that  could  be  divided  at 
the  death  of  her  last  surviving  unmarried  sis- 
ter should  be  divided  by  her  trustees  in  certain 
proportions  among  certain  persons  who  were 
specifically  named.  She  then  said,  "As  all  my 
estate  cannot  be  sold  or  divided  at  the  death  M 
my  last  unmarried  sister,  I  direct  that  when  it 
can  be  divided  my^  executors  and  trustees  will 
make  the  same  division  as  above."  During  the 
pendency  of  the  life  estate  certain  of  the  lega- 
tees died,  and  the  narrow  question  raised  by 
these  exceptions  is  whether  their  legacies  were 
vested,  in  which  case  they  would  pass  to  their 
personal  representatives,  or  whether  they  .were 
contingent  upon  the  legatees  surviving  tiie  life 
tenants,  in  which  case  the  legacies,  it  is  claim- 
ed, pass  under  a  so-called  second  residuary 
clause,  in  words  following:  "I  leave  the  daugh- 
ters of  my  sister,  Caroline  S.  Elbert,  the  half 
of  my  residuary  estate  and  Harry  B.  French  and 
children   the  other  half." 

[I]  It  is  quite  obvious  that  when  the  testa- 
trix at  the  end  of  the  fifth  clause  referred  to 
her  heirs  at  law  as  named  in  item  sixth  of  her 
will,  she  did  not  use  the  words  in  their  tech- 
nical sense,  for  the  persons  named  were  not 
her  heirs  at  law.  Some  of  her  heirs  were  not 
mentioned,  and  some  of  the  persons  named  were 
not  her  heirs  at  law  at  all.  What  she  meant 
by  "heirs"  was  the  legatees  whom  she  designat- 
ed by  name.  "Heirs"  in  a  will,  especially  a 
will  written  as  was  this  inops  consillii,  is  often 
used  in  its  popular  sense  to  include  legatees 
or  devisees  who  are  made  heirs  by  the  will. 
Hors  Appeal,  28  Pa.  51;  Widmeyer's  Ee- 
tate,  45  Pitteb.  Leg.  J.  208.  The  word  was 
used  in  this  sense  also  in  tlie  eighth  item  of 
this  will.  The  meaning  is,  of  course,  a  question 
of  intention  (Porter's  Appeal,  45  Pa.  201), 
and  in  this  case  there  can  be  no  doubt  that  the 
testatrix  referred  to  the  particular  designated 
legatees.  In  the  next  paragraph  of  her  will 
the  testatrix  directs  the  distribution  of  all  her 
estate  that  can  be  divided  at  the  death  of  her 


last  surviving  sister,  evidently  having  In  miod 
what  indeed  proved  to  be  the  fact,  that  part 
of  her  estate  was  represented  by  an  interest  in 
a  large  tract  of  land  in  the  southern  part  of  the 
city  not  sold  nntU  recently,  and  she  then  for- 
ther  directed  that  when  her  estate  could  be  di- 
vided the  division  was  to  be  the  same  as  above. 

We  are  of  opinion  that  the  remainders  given 
to  the  legatees  named  in  item  sixth  were  vested 
and  not  contingent  upon  their  surviving  Emily 
H.  Stocker,  who  died  on  June  IS,  1913.  The 
gift  to  the  legatees  was  one  that  would  neces- 
sarily take  effect  in  possession  upon  the  termi- 
nation of  the  preceding  life  estates  and  subject 
to  no  other  conditions  save  that  termination 
so  far  as  the  express  words  of  the  will  afford 
an  indication  of  the  testamentary;  purpose. 
There  is  no  gift  to  a  class,  for  the  legatees  are 
named  individually  with  the  proportions  exactly 
stated  in  which  they  are  to  share  the  estate, 
.  and  there  is  an  entire  absence  of  any  words 
expressive  of  survivorship  or  the  like. 

[2]  That  there  is  a  strong  presumption  of 
law  in  favor  of  a  vested  estate  is  indeed  admit- 
ted by  the  auditing  judge,  and  Bair's  Estate, 
255  Pa.  169,  99  Atl.  471,  cited  in  the  adjudica- 
tion, is  a  recent  illustration  of  it.  The  argu- 
ment In  favor  of  the  contingency  turns  on  tlie 
phraseology  that  the  estate  shall  "pass  and  vest 
in  my  heirs  at  law  at  that  time,"  i.  e.,  the 
death  of  the  life  tenants,  and  the  direction  in 
the  sixth  item  that  the  property  shaU  be  "di- 
vided and  distributed."  But. the  will  does  not 
say  "shall  pass  and  vest  at  that  time  to  my 
heirs  at  law" ;  the  words  on  which  such  stress 
is  laid  do  not  immediately  follow  and  thut 
qualify  the  word  "vest,"  or  indicate  that  the 
period  of  vesting  should  be  postponed  or  be  sub- 
ject to  a  contingency.  The  normal  sense  of 
the  word  "vest"  indeed  is  to  indicate  a  present 
and  immediate  interest  as  distinguished  from 
one  that  is  contingent  McClellan's  Estate, 
221  Pa.  261,  70  Atl.  737,  where  Judge  Ashman, 
whose  opinion  was  adopted  b^  the  Supreme 
Court,  said  by  way  of  illustration:  "An  estata 
in  remainder  is  vested  in  the  remaindermen, 
although  its  enjoyment  is  deferred  until  the 
falling  in  of  the  life  estate."  Certainly  in  a 
will  such  aa  the  present,  it  would  be  dangerous 
to  hold  that  even  if  the  testatrix  bad  said  "vest 
at  that  time,"  she  meant  that  no  interest  should 
pass  but  remain  contingent  until  that  time. 
This  would  impale  her  intent  on  a  sharp  point 
of  law,  for  what  she  most  probably  meant  bv 
"vest"  was  to  vest  in  actual  use  or  pos.session. 
PhiUip's  Estate,  No.  1,  205  Pa.  604.  55  Ad 
210,  §1  Am.  St  Rep.  743. 

We  do  not  discover  any  intent  in  the  use  of 
the  words  "to  be  given  and  distributed"  that  the 
gift  is  only  implied  from  the  direction  to  pay. 
as  in  Moore  v.  Smith,  9  Watts,  403,  cited  by 
the  auditing  judge,  where  the  direction  was  t» 
pay  to  the  legatee  "as  soon  as  he  arrives  at  21 
years  of  age."  In  Rosengarten  v.  Ashton.  22S 
Pa.  389,  77  Atl.  562,  Moore  v.  Smith,  9  Watts, 
403,  was  cited,  but  the  court  expressly  stated 
that  no  rule  aa  to  vested  and  contingent  re- 
mainders was  especially  called  for  in  constru- 
ing the  will  and  decided  the  case  on  the  clear 
ground  that  there  was  a  substitutionary  gift  to 
the  issue  if  a  deceased  grandchild  of  Uie  share 
the  parent  would  have  taken  if  living,  thus 
showing  the  intent  of  the  testator  that  a  grand- 
child should  only  take  if  living  at  the  death  of 
the  last  child  of  the  testator.  Mulliken  v.  Earn- 
Shaw,  209  Pa.  226,  58  AU.  286,  was  a  similar 
case,  and  totally  unlike  the  present  lu  the 
i-ecent  case  of  Kau's  Estate,  254  Pa.  4&1.  9S 
Atl.  1068,  in  which  Rosengarten  v.  Ashtoa, 
228  Pa.  389,  77  AtL  5^,  was  distinguished,  the 
court  stated  tlie  general  rule  to  be  that  an  in- 
terest is  to  be  construe#  as  contingent  only 
where  it  is  impossible  to  construe  it  as  vested, 
and  said:  "The  whole  policy  of  the  law  inclines 
to  the  vesting  of  legacies  and  allows  that  pol- 
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icy  to  yield  only  when  a  contrary  purpose  is 
•    •    •    expressed    in    the"   will. 

It  was  urged  at  the  argument  that  the  very 
object  of  the  so-called  second  residuary  clause 
was  to  dispose  of  any  lapsed  le^cies  in  the 
first  residuary  clause.  We  cannot  persuade 
ourselves  that  this  was  the  intention  of  the 
testatrix;  that  this  is  extremely  unlikely  ap- 
pears from  the  fact  that  the  legatees  mentioned 
in  the  second  residuary  clause  were  also  includ- 
ed among  the  legatees  in  the  first.  The  inten- 
tion to  give  lapsed  legacies  to  the  very  persons 
whose  death  or  the  death  of  some  of  whom 
might  occasion  the  lapse  would  be  too  extraordi- 
nary to  attribute  to  any  one.  The  cases  are 
not  infrequent  where  a  testator  has  employed 
two  residuary  clauses,  whether  from  careless- 
ness or  stupidity,  or  some  undiscoverable  rea- 
son, but  we  are  not  bound  to  find  a  meaning 
for  that  which  is  insensible,  or  what  is  worse, 
strain  the  will  in  order  to  create  an  intestacy 
so  that  the  second  residuary  clause  may  have 
something  to  operate  on. 

In  the  view  we  take  of  this  case,  it  is  not 
necessary  to  consider  the  questions  raised  by 
the  other  exceptions.  The  exceptions  filed  by 
I.Aurette  de  T.  Blbert  et  al.,  and  those  filed  by 
Pennsylvania  Company  for  Insurance  on  Lives, 
etc.,  trustees  under  the  will  of  Anthony  B. 
Stocker,  are  sustained;  the  other  exceptions  are 
dismissed.  The  balance  for  distribution  is 
awarded  to  and  among  the  legatees  named  in 
the  sixth  item  of  the  will,  or  the  legal  represen- 
tatives of  such  as  are  deceased,  subject  to  the 
assignments  and  agreements  recited  in  the 
adjudication. 

Argued  before  BROWN,  0.  J.,  and  STEW- 
ART, MOSCHZISKER,  FRAZBR,  and 
WALDING,  JJ. 

David  Jay  Myers,  William  Henry  Kern, 
and  Alfred  T.  Stelninetz,  all  of  Philadelphia, 
for  appellants.  Hampton  L.  Carson,  Francis 
A.  T^wls,  3d,  Joseph  Carson,  Duane,  Morris 
&  Heckscher,  and  Prichard,  Saul,  Bayard  & 
Evans,  aU  of  Philadelphia,  for  appellees. 

PER  CURIAM.  This  appeal  Is  dismissed 
and  the  decree  affirmed,  at  appellants'  costs, 
on  the  opinion  of  the  learned  court  below  sus- 
taining the  exceptions  to  the  adjudication. 


In  re  MAOPHERSON'S  ESTATE.  Appeal 
of  LAND  TITLE  &  TRUST  CO.  Appeal  of 
MERCHANTS'  UNION  TRUST  CO. 

(Supreme  Court  of  Pennsylvania.       March  11, 
1918.) 

1.  EXECUTOBB  AND  Aduimstratoss  €=>616(6) 

— Pboceedino  to  Subchaboe  Administra- 

TOB    —    FBATJD    in   OMITTING"  NAUE  OF   DlS- 

TBiBtTTEE— Evidence. 
In  a  proceeding  in  the  orphans'  court  to 
reopen  an  adjudication  of  an  administrator's  act 
and  to  surcharge  the  administrator  on  the 
grovmd  of  his  omission  from  the  petition  for 
distribution  of  the  name  of  the  father  of  peti- 
tioner as  one  of  the  next  of  kin  of  the  de- 
cedent whereby  the  share  of  the  administrator 
was  increased,  evidence  held  not  to  sustain  the 
burden  of  showing  that  the  omission  was  made 
with  any  fraudulent  intent  to  deprive  peti- 
tioner of  his  distributive  share  in  the  estate. 

2.  Executors  and  Administbatobs  ©=>516(6) 
—  Reopening  of  Adjudicated  Account  — 

SURCHABGING    ADMINISTBATOR— LaOHES. 

On   snch   bill,    evidence   held   to   sustain   a 
master's  finding  that  the  petitioner,  not  assert- 


ing_  his  right  until  nine  years  after  the  death 
of  intestate  and  seven  years  after  the  adjndica' 
tion  of  the  final  accounts  of  the  administrator, 
was  guilty  of  laches  in  failing  to  assert  his 
rights  at  an  earlier  date. 

Appeals  from  Orphans'  Court,  Philadelphia 
County. 

Bill  by  Albert  Massey  against  Charles  T. 
Begley,  as  administrator  of  the  estate  of 
Catherine  E.  Macpherson,  to  surcharge  the 
administrator,  with  intervention  by  the  Land 
Title  &  Trust  Company,  as  successor  of  the 
Merchants'  Union  Trust  Company,  surety  on 
the  administrator's  bond.  From  a  decree  sus- 
taining exceptions  to  the  report  of  Maurice 
Bower  Saul,  Esq.,  master  and  examiner,  the 
Land  Title  &  Trust  Company  and  the  M.ei>- 
chants'  Union  Trust  Company  took  sq^arate 
aK>eals.  Decree  reversed,  first  report  of  the 
master  confirmed,  and  bUl  dismissed. 

Argued  before  POTTER,  STEWART, 
MOSCHZISKER,  FRAZER,  and  WALLING, 
JJ. 

Frank  P.  Prichard  and  John  Stokes  Adams, 
both  of  Philadelphia,  for  appellants.  Axel 
Tel  sen  and  A.  Morton  Cooper,  both  of  Phila- 
delphia, for  appellee. 

STErWART,  J.  Catherine  E.  Macpherson, 
a  resident  of  tbe  city  of  Philadelphia,  died 
January  8,  1897.  By  her  last  will,  executed 
some  16  years  before  her  death,  she  gavv 
her  entire  estate  to  ber  husband.  Her  hus- 
band predeceased  her.  She  left  no  Issue,  or 
brother  or  sister,  and  her  estate  descended  to 
a  maternal  uncle,  Charles  T.  Begley,  and  cer- 
tain cousins  standing  in  first  degree.  Letters 
of  administration  on  the  estate  were  granted 
to  Charles  T.  Begley,  above  named,  and  H.  B. 
Yerger,  the  latter  of  whom  was  a  lawyer;  the 
Merchants'  Union  Trust  Company  becoming 
surety  on  the  bond  of  Ouf  administrators. 
The  first  account  of  tbe  administrators  was 
filed  June  1,  1898,  and  the  adjudicated  bal- 
ance thereon  was  $39,609.05.     On  March  8, 

1898,  Charles  T.  Begley,  one  of  the  account- 
ants, presented  his  petition  for  distribution 
of  tbe  funds,  setting  out  in  bis  i)etition  tbe 
names  of  the  persons  entitled  as  heirs  at  law 
to  participate,  their  relationship  to  the  dece- 
dent, and  the  proportion  of  the  estate  passing 
to  them  respectively.  Thereupon  distribution 
was  accordingly  otd^ed  to  the  persons  named, 
in  the  proportions  they  were  severally  entitled 
trf  under  the  law,  and  their  shares  were  ac- 
cordingly paid  thereout.  While  two  later  ac- 
counts were  filed,  the  final  one  on  Jime  9, 

1899,  and  the  balance  on  each  was  distributed 
to  tbe  same  distributees  in  like  proportion.  It 
Is  not  necessary  for  the  purpose  of  the  argu- 
ment to  Introduce  them  la  this  connection. 
They  may  be  .reserved  for  a  later  comment,  If 
comment  be  necessary. 

On  August  23,  1911,  14  years  after  the 
deatb  of  Mrs.  Macpherson,  12  years  after  the 
adjudication  of  the  administrator's  final  ao> 
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count,  and  about  9  years  after  he  claims  be 
first  heard  of  the  distribution  of  th*  estate, 
one  Albert  Massey,  with  Are  other  persons 
who  have  since  dropped  out  of  the  proceed- 
ings, they  having  learned  that  they  were 
without  interest,  being  second  consins  of  the 
decedent,  filed  a  petition  In  the  orphans' 
court  of  Philadelphia  In  which  It  was  repre- 
sented that  the  said  Albert  Massey  was  a  son 
of  William  Begley,  then  deceased,  who  was 
an  uncle  and  heir  ariaw  of  the  said  Catherine 
Macpherson.  The  petition  distinctly  and  ex- 
pressly charged  that  Charles  T.  Begley,  as  ad- 
ministrator of  the  estate  of  Mrs.  Macpherson, 
and  the  parties  to  whom  the  estate  had  been 
distributed,  "had  fraudulently  concealed  the 
existence  of  the  said  William  Begley  and 
his  descendants,"  and  prayed  for  a  citation 
upon  Charles  T.  Begley  to  show  cause  why 
he  should  not  be  surcharged  with  $8,597.37, 
claimed  to  be  the  amount  of  the  petitioner's 
share,  and  upon  the  distributees  to  show 
cause  why  they  should  not  be  required  to 
pay  into  court  proportionate  amounts  of 
this  sum  respectively.  Upon  answers  filed 
denying  the  fraud,  charging  laches  -on  part 
of  the  petitioner,  and  averring  that  the  peti- 
tion improperly  included  several  and  distinct 
adjudications,  the  court  referred  the  case  to 
Maurice  Bower  Saul,  Esq.,  aa  examiner  and 
master.  The  master  found  that  the  petition- 
er, Albert  Massey,  since  deceased,  was  a  first 
cousin  of  the  decedent  and  son  of  William 
Begley,  deceased;  he  further  found  that  the 
omission  of  the  name  of  William  Begley,  the 
petitioner's  father,  from  the  list  of  next  of 
kin  entitled  to  share  in  the  estate  from  the 
petition  of  Charles  T.  Begley  praying  for 
an  order  of  distribution  on  the  first  account, 
was  not  through  any  fraudulent  design  to  de- 
prive petitioner  of  his  distributive  share  in 
the  estate,  and  that  the  petitioner  had  been 
guilty  of  laches.  In  accordance  with  these 
findings  the  master  recommended  a  dismissal 
of  the  petition.  Upon. exceptions  to  this  re- 
port the  orphans'  court,  holding  that  the  fail- 
ure of  Charles  T.  Begley  to  mention  the  de- 
ceased uncle,  William  Begley,  in  his  petition 
for  distribution  constituted  actual  fraud,  and 
that  suBlcient  excuse  for  petitioner's  delay  in 
bringing  suit  was  derivable  from  the  evi- 
dence, remanded  the  report  to  the  master  for 
supplemental  report  and  findings  In  accord- 
ance with  the  view  expressed  by  the  court. 
Upon  such  supplemental  rQ>ort  being  re- 
turned by  the  master,  the  court  entered  a 
decree  directing  that  the  confirmation  of  the 
several  accounts,  so  far  as  related  to  the  one- 
fifth  of  the  balance  shown  by  each,  should  be 
set  aside,  and  that  the  estate  of  Charles  T. 
Begley,  who  had  be«i  one  of  the  administra- 
tors, since  dead,  should  be  surcharged  with 
$8,597.37,  with  interest.  The  appellant  is  the 
Land  Title  &  Trust  Company,  which  by 
leave  of  court  intervened  as  successor  to  the 
Merchants'  Union  Trust  Company,  which 
had  become  surety  of  Charles  T.  Begley  on 
his  administration  bond. 


[1]  The  first  question  to  be  concAdered  is 
that  raised  by  assignments  1  and  2.  These 
complain  of  the  reversal  of  the  master's  ori^- 
nal  findings,  and  his  refusal  to  affirm  the 
petitioner's  thirteenth  request  for  finding 
which  was,  "That  Charles  T.  Begley,  con- 
cealed from  the  court  the  t&ct  that  Catherine 
B.  Macpherson  had  another  maternal  uncle, 
to  wit,  William  Begley,  and  that  the  said 
William  Begley  had  children,"  and  his  refusal 
to  affirm  petitioner's  third  request  which  was, 
"That  Charles  T.  Begley  was  guilty  of  fraud 
when  he  concealed  from  the  court  the  fact 
of  which  he  had  original  knowledge  that 
another  maternal  uncle  of  decedent  bad  chil- 
dren." The  charge  of  fraud  had  no  relation 
whatever  to  any  other  feature  or  fact  In  the 
case  than  the  absence  of  the  name  of  Wil- 
liam Begley  from  the  list  of  decedent's 
relatives  entitled  to  participate  in  the  dis- 
tribution, which  was  submitted  to  the  audit- 
ing Judge  by  Charles  T.  Begley,  In  accord- 
ance with  the  standing  rule.  The  burden 
assumed  by  the  petitioner  was  to  prove 
clearly  that  the  omission  of  the  name  of 
William  Begley  therefrom  was  witb.  fraud- 
ulent Intent.  "It  is  not  enough  to  charge 
fraud  and  prove  in  support  thereof  sUgbt  cir- 
cumstances of  suspicion  only.  To  be  of  any 
avail  It  must  be  clearly  proved."  Mead  v. 
Conroe,  113  Pa.  220,  8  Ati.  374.  These  are 
among  the  uncontroverted  facts  in  the  case; 
80  found  by  the  master. 

William  Begley,  the  father  of  the  peti- 
tioner, was  an  elder  brother  of  Charles  T. 
Begley,  the  respondent  He  died  at  tbe 
age  of  70  years,  13  years  before  the  death 
of  Mrs.  Macpherson,  the  Intestate,  and  was 
burled  from  the  home  of  a  sister  residlnj 
in  Philadelphia.  The  fact  of  his  death  and 
notice  of  the  time  and  place  of  his  funeral 
were  published  In  the  Public  Ledger,  a  daily 
newspaper  published  In  the  dty  of  Philadel- 
phia, and  yet  his  funeral  was  unattended 
by  any  wife  or  children.  He  had  been  mar- 
ried early  in  life  to  a  woman  named  Jane 
Massey,  with  whom  he  had  lived  until  some 
time  prior  to  18(t0,  ,and  by  whom  he  had 
several  children,  among  them  this  petition- 
er, Albert  He  was  a  man  of  intemperate 
habita  A  separation  occurred  between  htm 
and  his  wife  some  time  prior  to  1860,  for  as 
early  as  1860  the  wife,  who  bad  retained 
the  custody  of  the  children,  was  Uving  in 
Philadelphia  with  one  Darrah  as  the  latter's 
wife.  At  this  time — how  much  earlier  does 
not  appear — the  dilldren  begotten  by  Begley 
were  named  and  called  Massey.  In  1800  or 
1801,  Darrah  took  this  woman  and  her  diil- 
dren  to  live  In  Holmesburg,  where  they  con- 
tinued to  live  as  husband  and  wife.  All  the 
children  thereafter  went  under  and  grew  up 
with  the  name  of  Massey,  while  the  mother 
went  under  the  name  of  Darrah.  There  was 
no  evidence  that  there  was  any  divorce  be- 
tween Begley  and  his  wife,  Jane  Massey. 
William  Begley  thereafter  was  without  fii- 


Digitized  by 


Google 


Fa.> 


IN  VCK  MACFHKRSON'S  ESTATE 


ed  borne  bo  far  as  ttie>  evidence  shows. 
There  ia  no  evidence  that  his  children  had 
any  communication  in  family  way  or  other- 
wise with  either  Catherine  B.  Macpherson, 
the  Intestate,  or  with  any  at  the  brothers 
or  sisters  or  other  relatives  of  their  father, 
nor  were  they  known  as  members  of  the 
Begley  family.  This  was  the  situation  of 
afCalrs  when,  about  September,  1906.  the  peti- 
tioner, Albert  Maasey,  for  the  first  time 
learned  of  the  death  of  the  intestate.  With- 
in a  very  short  time  thereafter  he  called  to 
see  Charles  T.  Begley,  the  respondent,  and 
made  known  to  the  latter  his  claim  to  share 
in  the  estate  of  the  intestate,  as  the  only 
surviving  diild  of  WUliam  Begley.  The  peti- 
tion for  review  was  filed  August  23,  1911. 

Turning  now  to  such  of  the  evidence  as 
reflects  Ught  on  the  real  question,  whether 
the  name  of  William  Begley  was  omitted 
from  the  list  of  those  entitled  to  share  in 
the  distribution  by  Charles  T.  Begley,  with 
fraudulent  Intent  to  deprive  the  heirs  of 
William  of  any  share  In  the  inheritance, 
what  have  we?  Admittedly  no  direct  evi- 
dence, but  facts  and  circumstances  which  it 
is  contended  on  the  part  of  the  appellee  war- 
rant a  safe,  if  not  conclusive,  Inference  that 
the  omission  was  with  fraudulent  design. 
The  true  significance  of  these  facts  and  cir- 
cumstances can  be  properly  understood  only 
as  we  consider  in  connection  therewith  what 
the  evidence  discloses  as  to  the  personality 
of  William  Begley,  and  as  well  the  personal- 
ity of  his  brother,  Charles  T.,  the  respond- 
ent and  the  relations  of  each  to  the  other. 
In  the  petition  for  review,  Albert  Massey, 
the  son  of  William  Begley,  thus  describes 
his  father : 

"He  was  a  man  of  most  intemperate  and  bru- 
tal habits,  and  in  the  course  of  some  years  aft- 
er their  marriage  it  became  necessary  for  bis 
wife,  the  said  Jane  Massey  (petitioner's  moth- 
er), in  order  to  protect  the  life  and  health  of 
herself  and  children,  to  separate  from  him  and 
live  apart  from  him  together  with  her  children; 
that  the  said  William  Begley.  resenting  the 
aforesaid  separation  by  his  wife,  would  con- 
stantly seek  her  out,  and,  having  found  her  ad- 
dress, would  invade  her  residence  in  a  drunken 
state,  and  violently  chase  her  and  her  chil- 
dren out  of  the  respective  houses  in  which  they 
•t  such  times  were  living;  that  having  in  this 
way  been  driven  out  in  the  street  by  said  Wil- 
liam Begley  as  many  as  ten  times  or  oftener, 
the  said  Jane  Massey,  wife  of  the  said  William 
Begley,  finally,  in  order  to  save  herself  and 
her  children  from  the  violence  and  brutality  of 
her  said  husband  moved  to  Holmesburg,  and 
in  order  that  said  William  Begley  could  not 
as  easily  find  her,  resumed  her  maiden  name  of 
Jane  Massey,  and  let  all  of  her  children  be 
known  by  the  name  of  Massey,  and  the  same 
was  the  case  with  their  descendants;  •  •  • 
that  at  the  time  of  the  separation  of  the  said 
Jane  Massey  from  her  husband,  the  said  Wil- 
liam Begley,  all  of  their  children  were  small, 
none  of  them  more  than  abont  10  years  of  age, 
•  •  •  the  only  surviving  child  of  said  Annie 
fsic)  Massey  and  William  Begley,  being  Albert 
Massey." 

Albert  Massey  being  called  as  a  witness 
testified  tliat  he  remembered  Iiis  father  and 


mother  living  together  on  Christian  or  Cath- 
erine streets  between  Second  and  militl,  kind 
of  a  court  or  alley,  and  that  thereafter  his 
mother  moved  to  a  place  at  Twelfth  and  Mel- 
on streets,  and  Ills  father  was  left  behind, 
and  afterwards  to  a  place  called  Sergeant 
street  and  then  to  the  Pearl  street  house; 
that  from  the  time  he  was  nine  years  old  he 
never  took  the  name  of  Begley,  and  that  he 
had  no  recollection  of  having  been  called 
Begley,  and  his  information  as  to  his  fa- 
ther's name  was  derived  from  tils  mother. 
We  here  introduce  these  facts  not  for  the 
purpose  of  showing  discrepancy  between 
what  is  here  averred  as  to  the  occasion  for 
the  wife's  removal  to  Holmesburg  and  the 
actual  fact  found  by  the  master,  viz.  that  be- 
fore her  removal  she  had  been  cohabiting 
with  one  Darrab  as  his  wife,  and  tliat  it 
was  Darrah  who  made  the  removal  to- 
Holmesburg,  taking  William's  wife  with  liim 
and  her  children,  and  that  both  there  resid- 
ed as  man  and  wife  during  the  remaining 
years  of  their  life,  but  to  explain  what  oth- 
erwise may  seem  a  strange  and  improbable 
IndifFerence  on  the  part  of  the  respondent 
towards  an  elder  brother  In  allowing  all  in- 
tercourse between  fb&a  to  cease  through 
these  many  years,  never  knowing  or  inquir- 
ing of  any  one  as  to  the  circumstances,  con- 
dition, or  home,  if  he  had  one,  of  bis  brother. 
We  give  the  explanation  for  whatever  it  is 
worth.  There  is  sufilcient  in  the  evidence  to 
show  that  William  during  this  period  under- 
went no  reformation,  but  remained  without 
home  or  family,  and  in  great  measure  de- 
pendent, being  a  cripple,  until  he  died  in 
1886. 

L>uring  this  period  Charles  T.  had  mar- 
ried, established  for  himself  a  home,  and  was 
a  man  of  family.  William  called  three  times 
at  his  home ;  two  of  these  calls  being  made 
while  intoxicated.  He  would  occasionally 
call  to  see  bis  sister,  who  lived  in  the  neigh- 
borhood, and  Charles  would  occasionally 
meet  him  there,  but  on  no  occasion  did  he 
inquire  or  learn  from  William  anything  in 
respect  to  his  family.  They  were  virtually 
strangers  to  each  other.  At  the  time  Charles 
T.  testified  before  the  master  he  was  83 
years  of  age.  In  testifying  he  recalls  an  in- 
cident that  occurred  more  than  70  years  be- 
fore. It  was,  if  not  the  only,  certainly  the 
last  time  he  ever  saw  any  of  William's  chil- 
dren, barring  the  petitioner.  William  had 
been  injured  In  one  of  his  hands  while  work- 
ing at  bis  trade,  that  of  last  maker,  and  he 
was  for  a  time  an  Inmate  in  a  hospital  in 
consequence.  Charles  T.,  then  a  boy  of  10 
years,  was  given  money  from  time  to  time 
by  bis  father  to  take  to  William  in  the  hos- 
pital. On  perhaps  several  of  these  occasions 
be  stopped  at  William's  home  on  Dock  street 
and  there  saw  three  children,  all  younger 
than  himself,  and  learned  that  they  were  the 
children  of  his  brother.  Never  at  any  time 
thereafter  did  he  see  any  of  these  children, 
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nor  did  he  see  again  bis  brother 'WilUam  un- 
til he  himself  had  reached  man's  estate,  was 
married  and  the  bead  of  a  home.  It  must 
have  been  rery  shortly  after  Charles  had 
visited  this  bom^  on  Dock  street  and  learned 
of  the  existence  of  these  children,  that  the 
children  were  taken  by  their  mother  to 
Holmesburg  and  given  the  name  of  Massey. 
The  name  Begley  thereafter  disappears  from 
the  family.  This  fact  was  unknown  to 
Charles,  so  he  testifies  without  contradiction 
and  with  nothing  in  the  case  to  discredit 
him.  When  he  submitted  his  statement  as 
to  who  were  entitled  to  share  In  the  estate  be 
knew  that  bis  brother  William  was  dead; 
with  respect  to  the  latter's  children  he  knew 
nothing  except  that  70  years  before  he  learn- 
ed that  WllUam  then  bad  three  children  liv- 
ing in  his  home  bearing  his  name,  but  as  to 
what  bad  become  of  them,  whether  any  had 
survived  their  father,  and  whether  any  had 
married  and  left  children,  he  was  wholly  In 
ignorance. 

In  determining  the  attitude  of  mind  of  the 
respondent  when  he  filed  the  Ust  of  intes- 
tate's relatives  entitled  to  take,  and  omitted 
therefrom  mention  of  bis  brother  William's 
family,  these  facts  are  not  to  be  overlooked. 
Respondent  was  then  about  70  years  old,  and 
bis  brother  William  had  been  dead  for  IS 
years.  He  had  lost  sight  of  William's  three 
children  whom  he  had  once  seen  when  be 
was  a  boy  of  10  years  and  never  after. 
These  children  bad  been  taken  to  reside  else- 
where- and  had  l>een  given  another  family 
name  than  Begley,  a  name  unknown  to  the 
respondent.  Toward  the  later  years  of  Wil- 
liam's life  Charles  would  see  blm  occasion- 
ally, but  never  learned  from  him,  or  any- 
body else,  anything  relating  to  his  wife,  or 
anything  with  respect  to  his  children.  Evi- 
dently he  assumed'  when  he  came  to  make 
the  statement,  which  he  filed  with  the  audit- 
ing judge,  from  what  he  bad  seen  of  bis 
brother,  that  he  was  without  home  and  alone 
in  the  world.  Nothing  had  occurred  after 
William's  death  to  make  him  think  other- 
wise. It  was  under  such  circumstances  that 
the  statement  was  filed.  So  much  with  re- 
spect to  the  conditions  and  circumstances  un- 
der which  the  omission  of  William's  name 
occurred.  If  the  case  presented  nothing 
more  than  the  facts  we  have  referred  to,  the 
view  expressed  by  the  learned  Judge  of  the 
orphans'  court  In  giving  as  his  reason  for  the 
reversal  of  the  master's  finding  that  the  evi- 
dence "raises  a  doubt  as  to  the  good  faith  of 
Charles  T.  Begley  In  making  the  affidavit 
which  he  did,  when  it  is  remembered  that  his 
share  was  considerably  increased  by  the 
elimination  from  the  distribution  of  William 
Begley's  children,"  might  by  some  be  seri- 
ously entertained;  but  to  our  mind  the  evi- 
dence yet  to  be  considered  is  more  than  suf- 
ficient to  overcome  and  remove  such  suspi- 
cion. 

Associated  with  Charles  T.  Begley  as  coad- 


ministrator was  H.  B.  Yerger,  Esii.,  a  repu- 
table lawyer,  since  deceased,  a  member  of 
the  law  firm  of  Peace  k  Yerger.  So  long  u 
be  lived  iir.  Xerger  took  an  active  part  in 
the  settlement  of  the  estate.  It  a^qpears  by 
the  testimony  of  Mr.  Peace  that  the  legal 
side  of  the  settlement  of  the  estate  was  com- 
mitted to  the  firm  of  Peace  &  Yerger,  throogb 
Walter  B.  Morris,  a  son-in-law  of  the  re- 
spondent, now  a  confirmed  invalid,  who  wag 
unable  to  testify,  and  who,  with  Mr.  Yerger, 
took  active  charge  in  trying  to  find  out  where 
the  heirs  of  decedent  were.  Mr.  Peace  in  bi« 
testimony  says: 

"At  or  about  the  time  that  Charles  T.  Beg- 
ley and  Harry  B.  Yerger  were  appointed  ad- 
ministratorg  they  caused  advertisements  to  be 
inserted  in  the  public  newspapers  stating  is 
substance  that  it  would  be  to  the  interest  of 
any  one  connected  with  William  Begley  to  ap- 
ply to  Peace  &  Yerger,  attorneys;  that  thej 
also  advertised  in  newspapers  for  the  relatiTes 
and  heirs  of  another  Begley,  whlah  advertise- 
ment brought  response  from  a  lady  in  Npw 
York  state,  who  turned  ont  to  be  the  daughter 
of  John  Begley,  deceased,  a  brother  of  re- 
spondent; that  respondent,  at  or  abdat  the 
time  that  letters  of  administration  were  grant- 
ed (and  this  must  have  been  at  least  a  year  be- 
fore any  statement  was  filed  by  tbe  respondent^ 
in  advising  with  him  as  counsel,  told  bim  that 
he  thought  WiUiam  had  been  married  at  one 
time,  and  gare  that  as  a  reason  for  causing  the 
advertisement  referred  to  to  be  inserted,  in 
order  if  there  were  any  (children  of  deceased 
brothers  or  sisters)  he  co«ild  reach  them." 

Counsel  caused  advertisement  to  be  made 
through  newspapers  in  Philadelphia  and  Xew 
York,  as  well,  for  Information  with  respect 
to  the  descendants  of  John  Begley,  formerly 
of  Philadelphia.    Mr.  Peace  was  asked: 

"Was  the  thought  that  there  might  be  some 
descendants  of  William  Begley  which  prompt- 
ed you  to  advertise  based  on  fact,  or  was  it 
done  out  of  extra  precaution?" 

He  replied: 

"I  think  I  might  answer  and  say  both  on  fact 
and  extra  precaution,  because  as  I  remember 
it  now,  Charles  T.  Begley  hod  some  knowledge 
that  his  brother  bad  been  married;  he  did 
not  know  from  haying  been  at  the  marriage 
ceremony,  but  he  had  heard  something  about  his 
living  with  a  woman  down  town  some  pbce. 
and  Mr.  Yerger  and  I  thought  it  would  be  well 
to  try  and  find  them,  and  Mr.  Morris,  being  a 
man  of  considerable  means  and  leisure,  went 
out  to  look  it  up  for  us,  but  his  efforts  prored 
unavailing." 

When  it  is  remembered  that  all  this  pre- 
ceded tbe  filing  of  any  statement  by  respond- 
ent by  at  least  a  year,  that  It  was  done  vritb 
the  consent  and  approval  of  respondent,  who 
voluntarily  gave  the  information  that  led  to 
the  advertising,  if  the  testimony  be  accepted 
as  true,  and  It  Is  In  no  wise  discredited,  what 
possible  basis  Is  left  for  tbe  charge  to  rest 
upon  that  the  respondent  In  his  statement  of 
who  were  the  heirs  at  law  of  intestate  with 
fraudulent  design  omitted  or  suppressed  the 
name  of  his  deceased  brother  William,  and 
the  fact  that  he  left  children  surviving?  The 
master  could  find  none,  nor  can  we. 
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[2]  The  master  farther  found  that  the  pe- 
titioner had  been  guilty  of  laches.  Laches 
presupposes  a  knowledge  of  existing  condi- 
tions on  whldi  a  right  depends.  When  such 
knowledge  exists,  no  matter  how  acquired, 
equity  demands  vigilance  on  the  part  of  him 
who  would  seek  to  establish  snch  right.  Eki- 
nity  declines  to  take  Jurisdiction  of  a  case 
after  great  delay.  The  cases  are  numerous 
which  bold  that  a  delay  for  less  than  the 
period  of  the  statute  of  limitations  may  be 
a  bar  to  relief,  and  that  each  case  must  be 
Judged  by  Its  own  facts  and  circumstances  in 
determining  whether  the  suitor  is  concluded 
by  delay  in  asserting  his  rights,  and  no  par- 
ticular citation  of  them  is  here  required. 
Among  the  facts  and  circumstances  which 
here  called  for  vigilance  were  these:  The 
petitioner  was  first  made  acquainted  with 
the  fact  that  his  father,  William  Begley, 
then  deceased,  was  an  uncle  of  the  intestate, 
that  he  himself  was  the  sole  heir  of  his  fa- 
ther, though  known  by  the  name  of  Massey, 
and  that  the  Intestate's  estate  had  been  set- 
tled and  distributed  to  and  among  other 
kindred  to  the  wrongful  exclusion  of  himself, 
in  1906.  This  was  9  years  after  the  death 
of  the  Intestate  and  7  years  after  the  ad- 
judication of  the  final  account  of  the  ad- 
ministration. Petitioner  was  then  54  years 
of  age.  One  of  the  administrators  of  the  es- 
tate was  then  dead,  and  the  surviving  one, 
petitioner's  uncle,  to  whom  he  was  wholly 
unknown,  was  then  76  years  of  age. 

Petitioner  with  full  knowledge  of  these 
facts  delayed  bringing  his  action  to  establish 
his  right  to  participate  in  the  estate  until 
August  23,  1911,  when  he  filed  the  present 
bill.  Certainly  a  delay  of  nearly  5  years, 
during  which  period  petitioner  knew  that  the 
money  belMiging  to  himself  was  in  the  hands 
of  others,  claiming  and  using  it  as  their  own, 
especially  as  petitioner's  claim  rested  wholly 
on  oral  testimony,  would  be  full  warrant  for 
a  court  of  equity  withholding  relief  under 
such  ccmditlons  as  here  existed,  except  as  ex- 
cusing and  Justifying  circumstances  were 
shown.  The  excuses  ofCered  were  that  he 
had  committed  his  case  into  the  hands  of 
four  different  lawyers,  eadi  of  whom  had 
disappointed  him  in  some  unexplained  way, 
and  that  for  part  of  the  period  he  was  suf- 
fering from  an  illness  which  confined  him  to 
his  home  during  the  winter  months.  This 
opinion  has  grown  to  too  great  length  to 
justify  a  discussion  of  the  evidence  on  this 
branch  of  the  case.  It  is  only  necessary  to 
say  tiiat  upon  careful  examination  of  it  we 
find  nothing  in  it  to  condone  the  petitioner's 
manifest  laches.  We  agree  with  the  finding 
of  the  maater  in  his  first  report 

We  Iiave  confined  the  discussion  to  the 
case  on  its  merits.  Questions  of  no  little  im- 
portance are  raised  involving  the  pleadings, 
which  but  for  the  conclusion  we  have  reach- 
ed on  the  merits  would  require  careful  coa- 


slderatton.    In  view  of  these  conclusions  far- 
ther reference  to  them  is  unnecessary. 

The  decree  is  reversed,  the  first  report  of 
the  master  is  confirmed,  and  the  bill  is  dis- 
missed, the  costs  to  be  paid  by  the  appellee. 


LANCASTER  v.  REESE. 

(Supreme    Court    of   Pennsylvania.      Feb.    25, 
1918.) 

1.  MuNiciPAi,  CoBPOiLinoTTS  «=»706(e)— Au- 
tomobile   Ooi,u8ioN—NEaLiQa;Nci>— Ques- 
tion  FOE  JUKT. 
In  an  action  for  the  death  of  plaintUTs  hus- 
band in  a  collision  between  the  motor  truck  on 
which   he   was   riding:   and    defendant's   motor 
truck,  held,  on  the  evidence,  that  the  negligence 
of  defendant's  chauffeur  was  a  question  for  the 
jury. 

2;  Appeai  and  Eebob  <S=>728(2)  —  Assign- 
ments OF  EeBOK— SUFTICIEWCT. 
An  assignment  of  error  relating  to  the  ad- 
mission of  testimony  is  in  disregard  of  rule  28 
of  tbe  Supreme  Court,  and  will  be  dismissed, 
where  it  fails  to  set  forth  the  testimony  com- 
plained of. 

3.  Appeai,  and  Esbob  €=>274(5)  —  Assign- 
ments OF  Eeeob— Review. 

Where  defendant's  counsel,  at  the  dose  of 
the  charge,  stated  that  he  took  but  one  excep- 
ton  thereto,  be  cannot,  on  appeal,  complain  of 
other  parts  of  the  charge,  to  which  no  excep- 
tion was  taken,  and  an  assignment  based  on 
such  other  parts  will  be  dismissed. 

4.  Appeal  and  Ebboa  €=»1004 (3)— Excessive 
Damages— Review. 

In  an  action  for  the  death  of  plaintifiTs 
husband,  a  verdict  of  $20,145.20  reduced  to 
$15,000  by  the  lower  court  in  the  exercise  of  its 
discretion,  cannot  be  further  interfered  with  on 
appeal ;  the  ezcessiveness  of  tbe  verdict  being 
for  the  lower  court. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia   County. 

Trespass  by  Ella  Lancaster  against  H. 
D.  Reese  for  the  death  of  plaintiff's  husband. 
Verdict  for  plaintiff  for  $20,145.20,  reduced 
to  $15,000,  for  which  amount  judgment  was 
entered,  and  defendant  appeals.    Affirmed. 

From  the  record  it  appeared  that  plain- 
tifTs  decedent  was  seated  in  an  automobile 
truck  which  was  being  driven  eastward  along 
Baltimore  avenue  and  where  it  collided  with 
defendant's  truck,  wliich  was  being  driven 
westwardly  along  the  same  highway.  Tbe 
collision  occurred  on  a  dark,  rainy,  and  fog- 
gy morning  at  6:25  o'clock.  There  were 
three  lights  burning  on  the  front  of  the  truck 
in  which  deceased  was  riding,  and  the  driv- 
er thereof  sounded  his  horn  Just  before  the 
collision.  There  were  no  lights  on  tbe  front 
of  defendant's  truck,  which  gave  no  warn- 
ing of  its  approadi.  When  the  two  trucks 
collided,  the  truck  in  which  deceased  rode 
rebounded  about  16  feet  The  evidence  was 
conflicting  as  to  the  negligence  of  the  chauf- 
feur of  the  truck  in  :which  deceased  was 
riding,  as  to  the  description  of  the  roadway, 
and  as  to  the  speed  of  the  two  automobiles. 
The  facts  further  appear  by  tbe  opinion  of 
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the  Supreme  Court  Verdict  for  plaintiff 
for  $20,145.20.  The  verdict  was  subsequent- 
ly reduced  to  $15,000,  upon  which  Judgment 
was  entered  for  that  amount  Defendant 
appealed. 

Argued  before  BROWN,  O.  J.,  and 
STEWART,  MOSCHZISKBR,  FRAZER,  and 
WALLING,  JJ. 

J.  Hlbbs  Buckman,  of  Philadelphia,  for 
appellant.  Francis  M.  McAdams,  of  Phila- 
delphia, J.  Paul  MacElree,  of  West  Chester, 
and  William  H.  WUspn,  of  Philadelphia,  for 
appellee. 

PER  CURIAM.  [1]  Under  the  evidence 
submitted  by  the  plalntifP,  the  negligence  of 
the  defendant's  chauffeur  was  for  the  jury, 
and  they  were  instructed  by  the  learned  trial 
judge  three  or  four  times  that,  unless  they 
found  he  had  negligently  operated  his  em- 
ployer's automobile,  there  could  be  no  re- 
covery by  the  widow  of  the  deceased.  One 
of  the  contentions  of  the  appellant  is  that 
the  collision  .was  due  to  the  negligence  of 
the  chauffeur  who  operated  the  automobile 
in  which  the  deceased  was  riding,  and,  as 
sudi  negligence  was  imputable  to  him,  there 
can  be  no  recovery.  As  to  this  the  follow- 
ing Instruction  was  given  to  the  jury,  to 
which  no  exception  was  taken : 

"It  appears  from  the  evidence  that  he  [the  de- 
ceased] and  the  driver  of  the  automobile  had 
their  respective  duties,  he  to  dispose  of  the 
cargo  as  saleaman,  and  the  driver  to  carry  the 
goods  to  the  customers  and  to  help  to  unload 
tbem;  that  the  deceased  man  bad  nothing  to  do 
with  the  actual  driving  of  the  automobile.  Do 
you  believe  that  there  was  anything  that  the 
deceased  man  did  or  omitted  to  do  that,  had 
he  done  it  or  omitted  to  do  it,  would  have  avoid- 
ed this  acddent?  That  is  for  you  under  the 
evidence.  If  he  could  have  done  anything  to 
have  avoided  the  accident,  anything  that  any 
reasonably  prudent  and  careful  man  would 
have  done  under  the  circumstances,  and  did  not 
do  it,  then  he  would  be  guilty  of  contributory 
negligence,  and,  if  he  was  guilty  of  contributo- 
ry negligence,  then  no  matter  whether  either 
or  both  the  chauffeurs  were  guilty  of  negli- 
gence, his  widow,  the  plaintiff  here,  could  not 
recover." 

[2]  It  does  not  appear  from  the  fifth  as- 
signment .what  the  testimony  of  Benjamin 
A.  Brooks  was,  and  that  assignment  Is  dla- 
mis-sed  for  disregard  of  rule  28.  No  error 
appears  in  the  sixth  assignment,  and  it,  too. 
Is  dismissed. 

[3, 4}  At  the  conclusion  of  the  charge 
coun.sel  for  defendant  stated  to  the  court 
that  he  took  but  one  exception  to  it  which 
was  to  that  portion  of  It  whidi  referred  to 
the  testimony  of  Brooks,  the  actuary.  As- 
signments 7,  8,  9,  10  and  11,  which  now  com- 
plain of  other  portions  of  the  charge,  are, 
therefore,  dismissed.  The  excessiveness  of 
the  verdict  was  for  the  court  below.  In 
the  exercise  of  its  discretion  the  same  .was 
reduced  to  $15,000,  and  we  cannot  interfere 
further  with  it. 

Judgment  affirmed. 


In  re  MAMAUX'S  ESTATB. 

Appeal  of  WITHERSPOON. 

(Supreme  Court  of  Pennsylvania.     March  11, 
1018.) 

Pabtnebship  «=»255(4)— Death  of  Pawnek- 

CONTINUANCKi  OF  PABTNERSBIP  —  ACCOCRI- 
INO— JUBISDICTION  OV  ORPHANS'   COUBT. 

During  the  continuance  of  a  partnership 
business  which  was  directed  by  a  testator  to  b« 
conducted  by  his  executors  for  a  period  of  years 
after  his  death,  the  orphans'  court  has  no  juris- 
diction to  require  the  executors  to  account  for 
the  business  and  to  pay  over  the  net  profits  to 
testator's  legatees. 

Appeal  from  Orphans'  Court,  Allegheny 
County. 

Jane  V.  Witherspoon  appeals  from  a  de- 
cree dismissing  exceptions  to  account  of  ex- 
ecutors in  the  estate  of  Albert  L.  Mamaox, 
deceased.    Appeal  dismissed. 

Miller,  J.,  filed  the  following  opinl(xi  In  the 
orphans'  court: 

"The  question  is,  whether  the  ezecuton 
should  account  for  partnership  business  and 
pay  over  net  profits,  if  any,  during  the  contin- 
uance of  the  partnership,  which  was  directed  by 
the  testator  to  be  conducted  for  five  years  after 
bis  death.  The  following  paragraphs  of  tests- 
tor's  will  are  involved  in  this  question : 

"Fourth.  In  regard  to  my  one-third  interest 
in  the  partnership  business  of  the  Pittsburirh 
Waterproof  Company,  it  is  my  will  and  I  di- 
rect at  the  election  of  my  partner^  that  they 
carry  on  and  conduct  said  business  tor  a  perioQ 
of  five  years  after  my  decease;  my  brother,  E. 
Mamaux,  to  have  the  full  management  and  con- 
trol of  said  business  during  said  period.  Id  re- 
gard to  my  one-third  interest  in  the  partnership 
business  of  A.  Mamaux  &  Sons  firm,  it  is  my 
will  and  I  direct  at  the  election  of  my  part- 
ners that  they  carry  on  and  conduct  said  busi- 
ness  for  a  period  of  five  years  after  my  de- 
cease. 

"Fifth.  At  the  expiration  of  five  years  from 
the  date  of  my  decease,  in  the  event  that  my 
asoodates  or  partners  in  the  business  of  the 
two  firms,  viz.:  the  Pittsburgh  Waterproof 
Company  and  A.  Mamaux  &  Sons,  desire  to 
purchase  my  interest  in  said  firms  at  the  invoice 
price,  it  is  my  will  that  they  shall  have  the 
right  to  do  so;  and  in  the  event  of  their  re- 
fusing to  do  80,  I  direct  my  executors  herein- 
after named,  to  sell  the  same  to  the  purchaser 
or  purchasers  paying  the  highest  price  there- 
for;   the  proceeds  to  go  as  hereinafter  stated.'* 

"Seventh.  I  direct  my  executors  hereinafter 
named  to  make  no  distribution  of  my  estate  ex- 
cept the  payment  of  the  specific  legacies  here- 
in made,  until  five  years  from  the  date  of  my 
decease,  at  which  time  if  they  have  not  cou- 
verted  all  of  my  property,  real,  personal  and 
mixed,  into  cash,  I  direct  them  to  do  so  as  soon 
after  said  period  of  five  years  as  possible,  and 
to  distribute  the  same  as  follows: 

"(a)  The  income  on  one-third  of  the  amount 
realized  from  the  sale  of  my  real  estate  shall 
be  paid  to  Nora  H.  Mamaux,  my  wife,  during 
her  lifetime,  in  lieu  of  her  dower  interest  there- 
in. The  principal  sum,  upon  the  death  of  said 
Nora  H.  Mamaux,  to  go  to  the  parties  as  pro- 
vided in  the  succeeding  paragraph. 

"(b)  I  hereby  direct  my  executors  hereinafter 
named  to  divide  all  of  the  residue  of  my  estate, 
into  three  equal  parts:  One-third  I  give  to  th* 
children  of  my  son,  Isaac  Mamaux ;  one-third 
I  give  to  the  children  of  my  son,  John  J. 
Mamaux,  and  the  other  one-third  to  my  daugh- 
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ter,  Jane  V.  Witberspoon ;  or,  in  case  of  her 
death  before  my  death,  to  her  children." 

The  account  filed  embraces,  inter  alia,  an  ap- 
praised value  in  the  inventory  in  the  partner- 
ship of  the  waterproofing  company,  and  in  the 
partnership  of  Mamauz  &  Sons.  The  surviving 
partner,  one  of  the  executors,  has  elected  and 
18  conducting  the  partnership  business,  with 
the  supervision  and  examination  of  the  other 
executor  in  accordance  with  the  terms  of  the 
will.  The  executors  have  not  accounted  for  the 
condition  of  the  continuing  partnership  busi- 
ness, and  take  the  position,  first,  that  the 
terms  of  the  will  do  not  contemplate  intermed- 
dling with  the  partnership  business  by  legatees 
during  the  five-year  period,  also  that  the  terms 
of  the  will  preclude  any  distribution,  whether 
of  income  or  corpus,  until  the  expiration  of 
said  term  J  and,  second,  that  this  court  is  with- 
out jurisdiction  at  this  time  to  inquire  into,  and 
require  an  accounting  of  the  partnership  affairs. 

We  express  no  opinion  upon  the  first  two  con- 
tentions, for  we  are  clear  that  the  court  has 
no  jurisdiction  at  this  period.  Accepting  the 
concession  as  a  fact,  that  the  partnerahips  are 
in  active  operation  under  testator's  direction, 
then  it  is  clear  that  this  court  would  have  no 
power  of  viaitation  over  such  partnership. 
There  is  no  estate  of  the  deceased  partner  in 
this  court;  be  continued  his  interest  or  estate 
in  the  partnership  with  the  surviving  partner. 
While  it  is  true  the  executors  as  such  are 
amenable  to  the  jurisdiction  of  this  court;  as 
partners  under  the  terms  of  the  will  they  are 
not. 

The  orphans'  court  has  no  jurisdiction  to  in- 
quire into  the  fact  of  the  partnership,  nor  of 
an  accounting  in  partnership  affairs  (Miller's 
Estate,  136  Pa.  349,  20  Atl.  665);  if  it  has 
nn  jiarisdiction  to  settle  a  partnership  account 
(Barclay  v.  Barclay,  230  Pa.  467,  79  AU.  667), 
then  it  has  no  jurisdiction  to  inquire  into  prof- 
its, if  any,  and  distribute  the  same;  if  either 
the  surviving  partner  or  the  estate  of  a  deceased 
partner  must  proceed  in  the  common  pleas  for 
a  settlement  of  partnership  affairs  (De  Cour- 
sey's  Estate,  211  Pa.  92,  60  AtL  490),  then  the 
rights  of  a  legatee  or  heir  of  a  deceased  part- 
ner are  in  the  same  status. 

The  court  dismissed  the  exceptions.  Jane 
V.  Wltherspoon  appealed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, MOSCHZISK£R,  FRAZER,  and  WAL- 
LING, JJ. 

John  B.  Elchenauer,  of  Pittsburgh,  and 
Sharpe  &  Elder,  of  Chambersburg,  for  appel- 
lant   H.  M.  Irons,  of  Pittsburgh,  for  appellee. 

PER  CURIAM.  This  appeal  is  dismissed, 
at  appellant's  costs,  on  the  opinion  of  the 
learned  court  below  dismissing  the  exceptions 
to  the  account  of  the  executors,  in  which  it 
pr<^erly  held  it  had  no  Jurisdiction  in  the 
premlsea 


In  re  PRICE'S  ESTATE. 

Appeal  of  SCOTEN. 

(Supreme  Court  of  Pennnrlvania.    Feb.  25, 
1918.) 

X.  PEKPETTnnES  «=>4(3)— TniB  oi-  Vestino— 
StrccLssiVB  Life  Estates. 
A  wUl  |:iving  an  eouitable  life  estate  in  suc- 
cession to  a  woman,  then  to  her  daughter,  and 
tben  to  the  daughter's  children  her  surviving,  did 
not  create  a  perpetuity,  since  the  last  life  estate 
vested  within  the  prescribed  period,  namely  a 
life  or  lives  in  being  and  21  years  thereafter. 


2.  PEitFETUiTiES  «=»4(22)— Invalid  Remain* 
nEB. 

A  remainder  violating  the  rule  against  per- 
{letuities  does  not  destroy  preceding  life  estates. 

3.  REMAII7DBBS   €=39— MEBGEB. 

A  remainder  does  not  coalesce  with  the  pre- 
ceding life  estate,  where  the  remainder  is  legal 
and  tne  Ufe  estate  equitable. 

Appeal  from  Orphans'  Court,  Philadel- 
phia County. 

Susie  Scoyen  appeals  from  a  decree  dis- 
missing exceptions  to  adjudication  In  the  es- 
tate of  Callender  Price,  deceased.  Appeal 
dismissed. 

The  facts  appeasr  in  the  following  excerpt 
from  the  adjudication  of  Anderson,  J.,  In  the 
orphans'  court: 

This  trust  arose  under  the  will  of  testator, 
who  died  October  25,  1851,  whereby  he  gave  the 
sum  of  ?8,0(X)  to  his  trustee  to  pay  the  net  in- 
come to  be  derived  therefrom  to  Susanna  B. 
Strong  during  life,  and  upon  her  death  to  pay 
the  said  income  to  her  daughter,  Annie  B. 
Strong,  and  gave  an  additional  sum  of  $8,000 
to  his  said  trustee  to  pay  the  income  to  be  de- 
rived therefrom  to  the  said  Annie  E.  Strong 
during  life  or  until  the  solemnization  of  an; 
marriage  of  the  said  Annie  E.  Strong,  and 
thereafter  to  pay  said  net  income  to  said  Annie 
E.  Strong  for  her  sole  and  separate  use,  etc., 
and  in  case  of  the  death  of  the  said  Annie  E. 
Strong  leaving  issue  a  child  or  children  her 
surviving  then  to  pay  the  interest  and  income 
aforesaid  unto  the  support  of  such  child  or  chil- 
dren during  all  the  term  of  their  natural  lives, 
share  and  share  alike;  further  providing  as 
follows:  "But  in  case  the  said  Annie  E.  Strong 
sliould  die  without  issue,  then  my  will  is  that 
the  said  sum  of  eight  thousand  dollars,  as  well 
as  the  said  sum  of  eight  thousand  dollars,  first 
above  mentioned  after  the  death  of  said  Sus- 
anna E.  Strong,  shall  ^o  to  my  next  legal  heir 
or  heirs.  My  will  being  that  the  income  of 
the  said  sum  of  eight  thousand  dollars,  shall 
after  the  death  of  the  said  Susanna  E.  Strong 
be  added  to  and  form  a  part  of  the  income  of 
the  said  Annie  E,  Strong  and  her  children,  and. 
only  to  revert  to  my  next  legal  heir  or  heirs, 
in  case  of  the  death  of  the  said  Annie  B. 
Strong,  without  issue  as  hereinbefore  men- 
tioned.'' 

As  appears  from  the  petition  for  distribution 
both  the  cestuls  que  trust  were  living  at  the 
death  of  testator.  Susanna  E.  Strong  died 
January  30,  1882,  and  Annie  E.  Strong,  after- 
wards Scoyen,  died  November  1,  1916,  leaving 
to  survive  her  two  children  Susie  Scoyen  and 
Jessie  Scoyen  Batten  and  no  issue  of  deceased 
children.  The  petition  for  the  distribution  also 
states  that  said  Susie  Scoyen  and  Jessie  Scoyen 
Batten  claim  to  be  grandchildren  of  testator. 
At  the  audit  it  was  claimed  on  behalf  of  Susie 
Scoyen  and  Jessie  Scoyen  Batten  that  the  es- 
tate now  vested  in  them  absolutely,  first,  on 
the  ground  that  the  will  created  a  perpetuity, 
and,  secondly,  that  the  use  of  the  word  "issue' 
indicated  an  indefinite  failure  of  issue. 

[1-3]  The  auditing  judge,  however,  is  not  con- 
vinced by  the  argument  of  counsel  on  behalf  of 
this  contention  because.  In  the  first  place,  there 
is  no  perpetuity  here,  the  gift  being  a  life  es- 
tate in  succession,  first  to  Susanna  E.  Strong, 
secondly  to  her  daughter,  Annie  E.  Strong,  who 
were  both  in  existence  during  the  lifetime  of  the 
testator,  and  thirdly  to  the  children  of  Annie 
E.  Strong,  who  necessarily  were  in  existence 
at  the  time  of  the  latter's  death.  The  equitable 
estate  of  the  children  of  Annie  E.  Strong  thus 
vested  within  the  period  prescribed  by  the  rule 
against  perpetuities,  namely  a  life  or  lives  in  be- 
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tog  and  21  yearn  thereafter,  tjawrence'g  Es- 
tate, 136  Pa.  354,  20  Atl.  521.  11  L.  R.  A.  85, 
20  Am.  St.  Rep.  925.  And  even  if  the  re- 
mainder should  offend  the  rule  against  per- 
petuities, that  will  not  destroy  the  preceding 
life  estates.  Whitman's  Bstate.  248  Pa.  285, 
98  Atl.  1062.  Nor  can  the  gift  over  coalesce 
with  the  life  estates  in  this  case,  as  the  life  es- 
tate is  equitable  and  the  estate  in  remainder 
necessarily  legal.  That  the  life  estate^  is  equi- 
table is  shown  by  the  terms  of  the  will.  The 
duties  of  the  trustee  are  active,  and  the  gifts 
to  the  various  beneficiaries  are  not  of  principal 
but  of  the  income  derived  from  the  active  trust. 
Hemphill's  Estate,  180  Pa.  95,  36  AU.  409; 
Shower's  Estate,  211  Pa.  297,  60  Atl.  789.  Nor 
is  the  auditing  judge  convinced  that  even  were 
the  particular  estates  legal  the  result  would  be 
a  coalescing  of  the  life  estates  in  the  children 
of  Annie  H.  Strong  with  the  remainder  in  Annie 
E.  Strong  and  her  children.  It  is  clear  from 
the  language  of  the  gift  that  tha  word  "issue" 
is  used  interchangeably  with  and  in  substitution 
for  the  word  "children."  Moreover,  the  words 
"die  without  issue,"  must,  under  the  act  of 
July  9,  1897  (P.  L.  213),  be  construed  to  mean 
not  an  indefinite  failure  of  issue  but  a  want  of 
issue  at  the  death  of  Annie  E.  Strong,  in  the 
absence  of  a  contrary  intention  disclosed  by  the 
wiU. 

The  court  dismissed  the  exceptions.  Susie 
Scoyen  appealed. 

Argued  before  BROWN,  C.  J.,  and  STE- 
WART, MOSCUZISKER,  FRAZER,  and 
WALLING,  JJ. 

A.  U.  Bannard,  of  Philadelphia,  for  appel- 
lant. Maurice  B.  Saul  and  Prlchard,  Saul, 
Bayard  &  Evans,  all  of  Pblladelpbla,  for 
apiwllee. 

PER  CURIAM.  This  appeal  is  dismissed, 
at  the  costs  of  the  appellant,  on  the  opinion 
of  the  learned  adjudicating  judge  dtrecUng 
the  balance  in  the  hands  of  the  trustee  to  be 
retained  by  it  for  the  uses  and  trusts  created 
by  tbe  will  of  the  testator. 


ROSS-'v.  EYRB. 

(Supreme   Court   of    Pennsylvania.      Feb.    25, 
1918.) 

Bnxs  AND  Notes  <3=3362— Action  Against 
Makeb— Evidence. 
In  an  action  against  the  maker  of  an  ac- 
commodation note,  brought  by  the  purchaser 
after  the  death  of  the  payee,  the  note  having 
been  purchased  from  a  bank  to  which  the  payee 
had  delivered  it  before  maturity,  held,  that  judg- 
ment was  properly  entered  for  the  plaintiff, 
after  a  disagreement  by  the  jury,  under  pro- 
vision of  Act  AprU  20,  1911  (P.  L.  70). 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia Cpunty. 

Assumpsit  on  a  note  by  Oeorge  Ewlng 
Ross  against  T.  Larry  Eyre.  From  a  Judg- 
ment of  $3,271,  entered  for  plaintiff  after  a 
disagreement  of  tbe  Jury,  defendant  appeals. 
Affirmed. 

Argued  before  BROWN,  C.  J.,  and  STEW- 
ART, MOSCHZISKER,  FRAZER,  and  WAL- 
LING, JJ, 


Alex.  Simpson,  Jr.,  of  Phlladel^Ua,  for 
appellant.  A.  O.  Dickson,  of  Philadelphia, 
and  Thomas  Patterson,  of  Pittsburgh,  for 
appellee. 

PER  CURIAM.  On  the  trial  of  this  suit 
upon  a  negotiable  promissory  note  made  b; 
the  appelant  to  tbe  order  of  George  L 
Hoopes,  and  delivered  by  him,  before  matn- 
rity,  to  the  First  National  BanI:,  of  Logans- 
port,  Ind.,  the  jury  disagreed,  and  subsequent- 
ly the  court  below  gianted  plaintlfTs  motion 
for  judgment,  under  the  provisions  of  the 
act  of  April  20,  1011  (P.  L.  70).  Hoopes  was 
dead  at  tbe  time  of  tbe  trial.  In-granthig 
plaintiff's  motion  for  Judgment  tbe  learned 
court  below  properly  said: 

"While  the  note  may  have  been  given  to 
Hoopes  for  his  accommodation,  there  is  no  ev- 
idence to  warrant  the  assumption  that  it  vas 
delivered  to  the  bank  as  surety  for  the  lo&n 
made  by  the  bank  to  Hoopes;  that  defendant 
has  been  released;  that  there  are  credits  to 
which  Eyre  is  entitled;  or  that  the  obligation 
was  released  by  renewals  (Shrewsbury  Sav- 
ings Institution's  Appeal,  94  Pa.  309);  bat,  on 
tiie  contrary,  it  appears  that  the  bank  was  a 
holder  for  value,  and  that  plaintiff  purchas«d 
the  title  of  the  bank.     *     *     *     Notliing  was 

E resented  to  relieve  defendant  from  liability  on 
is  note,  and  binding  mstmctioas  in  fitvor  of 
plaintiff  should  luive  been  given  on  tbe  trial." 

Nothing  in  the  assignments  of  error  calls 
for  a  disturbance  of  the  Judgment,  and  it  is 
therefore  affirmed. 


ROTH  V.   PECHIN. 

(Supreme   Court  of  Pennsylvania.      March  4, 
1918.) 

1.  j0DoireNT  «=>138(1)— Opining  Judgmem 
—Want  of  Apfeabance. 

Plaintiff  sued  in  assumpsit  for  the  value  of 
goods  alleged  to  have  been  sold  to  defendant  be- 
cause of  his  misrepresentations  as  to  his  finan- 
cial condition,  and  defendant  was  thereafter  ad- 
judged a  bankrupt,  and  the  claim  was  proved, 
and,  pending  his  application  for  his  discharge, 
the  court  stayed  the  suit  in  assumpsit,  and  after 
such  stay  plaintiff  brought  attachment  proceed- 
ings in  another  county  where  property  had  been 
bequeathed  to  defendant,  and  served  a  writ  of 
garnishment  and  obtained  judgment  for  want  of 
an  appearance,  and  three  months  thereafter 
defendant  took  a  rule  to  open  the  judgment,  it 
appearing  that  the  stay  in  the  first  suit  and 
the  proof  of  claUn^in  the  bankruptcy  proceed- 
ing might  have  misled  defendant,  and  that  he 
had  no  means  to  employ  counseL  Held,  that 
the  judgment  was  properly  opened  and  defend- 
ant allowed  to  make  a  defense. 

2.  JtTDOMENT  <s=s>153(l)— Opening  Judgment 
— Want  of  Apfeabance. 

Courts  are  usually  liberal  in  opening  judg- 
ments for  want  of  an  appearance,  where  a  good 
defense  or  excuse  is  disclosed,  there  being  no 
limitation  of  time  on  the  court  a  power  to  open 
a  judgment  entered  by  default  for  want  of  an 
appearance. 

3.  Set-Off    and    Oodnterclaim    *=>35(1)  — 
Unliquidated  Damages— Statute. 

Unliquidated  damages  arising  ex  contractn 
from  any  bargain  may  be  set  off  under  the  De- 
falcation Act  (Act  1705  [1  Smith's  Iiaws,  pi 
49]),  whenever  they  are  capable  of  liquidatioo 
by  any  known  legal  standard. 
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4.  ATTAcmiENT  «=>16--Othier  Action  Pknd- 

INO— IDENTITT   OV    RELIEJ. 

A  proceeding  in  attachment  in  M.  county  to 
acquire  a  lien  on  property  was  not  irregular,  be- 
cause of  a  pending  suit  in  assumpsit  elsewhere 
for  the  same  debt,  as  the  scope  of  the  proceed- 
ing was  not  the  same  aa  in  the  pending  suit. 

5.  Attachuent  «=9l  — Natdbe  or  Pbocebd- 

INO. 

An  attachment  proceeding  is  a  collateral 
prosecution,  and  not  a  multiplication  of  suits 
against  the  debtor. 

6.  Bankruptcy  «=s>391(1)— Strrr  ow  Claim— 
Pending  Amplication  fob  Dischakoe. 

Whefe  one  proved  his  claim  in  the  bank- 
mi>tC7  court,  he  may  bring  a  suit  for  the  same 
claim  in  the  state  court  against  the  bankrupt 
after  the  latter  has  filed  an  application  for  his 
discharge,  in  order  to  obtain  an  attachment  lien 
on  the  defendant  bankrupt's  after-acquired  prop- 
erty in  the  hands  of  the  garnishee,  so  as  to  en- 
force it  should  the  bankrupt  fail  to  obtain  a 
discharge. 

7.  Bankbuptcy   *='391(1)— Dischaboe— Peo- 
TECTioN  oj  Bankrupt's  Rigiits. 

Where  a  discharge  in  bankruptcy  would  be  a 
bar  to  any  farther  proceeding  on  a  claim  filed 
therein,  and  an  application  for  a  discharge  is 
pending,  the  state  courts  are  careful  to  protect 
the  bankrupt's  rights  until  the  question  of  his 
discharge  is  determined. 

8.  Bankruptcy     ®=9426(1)— Dibcharoe— Bar 
TO  Action  fob  Prick  of  Goods — Fraud. 

Where  a  sale  of  goods  is  induced  by  fraud- 
ulent representations  as  to  the  assets  of  the 
buyer,  who  subsequently  became  a  bankrupt,  such 
fraud  does  not  prevent  the  bankrupt  from  set- 
ting up  his  discbarge  in  bar  to  an  action  for  the 
price  of  the  goods. 

Appeal  from  Court  of  Common  Pleas, 
Montgomery  County. 

Attachment  proceeding  by  Carl  Herman 
Rotb,  trading  as  H.  Rotb  &  Co.  against  Jobn 
W.  Pecbln,  with  garnishment  against  the 
Penn  Trust  Company,  as  one  of  the  executors 
rf  the  estate  of  William  R.  Pechln,  deceased, 
from  a  Judgment  opening  a  Judgment  en- 
;ored  against  defendant  for  want  of  an  ai>- 
pcarance,  plaintiff  appeals.  Appeal  dls- 
nissed. 

The  facts  appear  In  tbe  following  opinion 
>y  Swartz,  P.  J.,  In  the  court  of  common 
)leas: 

The  plaintiff  alleges  that  he  sold  and  deliv- 
!red  to  the  defendant  leather  goods  termed 
■benda,"  on  February  11,  1913.  and  on  Febru- 
iry  21st  of  the  same  year.  Tbe  bill  amounts 
.0  fl.410.82.  The  affidavit,  in  support  of  the 
ittachment,  under  the  act  of  1869  (P.  L.  8) 
ivers  that  the  defendant  obtained  the  posses- 
lion  of  tbe  said  goods  by  falsely  representing 
lis  financial  condition,  and  that  he  parted  with 
ill  his  personal  property  connected  with  his 
lusiness  at  Front  sU-eet  and  Fairmount  ave- 
tue,  Philadelphia,  in  violation  of  the  provi- 
ions  of  the  "Bulk  Sales  Act"  (Act  March  28, 
005  [P.  L.  p.  621).  Under  the  attachment  the 
beriff  levied  on  the  moneys  in  the  bands,  of  the 
xecutors  of  William  R.  Pechin,  deceased,  who 
ms  tbe  father  of  the  said  defendant.  The  at- 
uchment  covered  the  interest  of  the  defendant 
1  tbe  estate  of  his  said  father.  The  plaintiff 
rought  an  action  in  assumpsit  for  the  said 
urn  of  $1,410.82  in  the  court  of  common  pleas, 
fo.  3,  of  Philadelphia,  on  September  13,  1913. 
'he  defendant  filed  his  affidavit  of  defense  in 
tiat  suit.  On  August  4,  1914,  the  defendant 
ras  adjudged  a  bankrupt,  in  the  District  Court 


of  tbe  I7nited  States  for  tbe  Eastern  District 
of  Pennsylvania.  On  September  11,  1914,  he 
filed  an  application  for  his  discharge.  The 
plaintiff  pnoved  this -same  daim  in  the  bankrupt- 
cy proceedings.  On  March  17, 1915,  the  defend- 
ant applied  to  tbe  said  court  in  Philadelphia 
for  a  stay  of  proceedings  in  the  case  pending 
in  court  No.  3.  The  court  granted  the  stay. 
After  this  stay  the  plaintiff,  on  January  6, 1916, 
brought  the  present  attachment  proceedings  in 
this  court  The  sheriff  served  tbe  writ  on 
the  garnishee,  the  Penn  Trust  Company,  one  , 
of  the  executors  of  the  estate  of  William  B. 
Pechin,  deceased,  on  Jantiary  8,  1916,  but  re- 
turned nihil  habet  as  to  the  defendant,  Jobn 
W.  Pechin.  The  plaintiff  filed  his  statement 
in  this  court,  on  October  24,  1916,  and  on  No- 
vember 13,  1916,  took  judgment  against  tbe  de- 
fendant for  want  of  an  appearance.  On  Feb- 
ruary 14,  1917,  tbe  defendant  filed  bis  appli- 
cation for  a  rule  to  open  the  judgment  to  al- 
low him  to  make  a  defense.  We  granted  a 
rule  to  show  cause.  Depositions  were  taken 
by  both  parties. 

[1-3]  The  evidence  shows  that  tbe  defend- 
ant's application  for  bis  discharge,  under  the 
bankruptcy  proceedings,  is  still  pending,  and 
that  objections  were  filed  to  his  petition.  It 
is  also  shown  that  the  defendant  had  knowledge 
of  tbe  attachment  proceedings  in  this  court, 
as  early  aa  January  21,  1916,  that  upon  that 
day  he  filed  a  petition  in  the  Philadelphia  suit 
in  which  he  stated  that  an  attachment  proceed- 
ing had  been  brought  in  the  Montgomery  Coun- 
ty Court,  notwithstanding  tbe  stay  entered  in 
the  Philadelphia  case. 

The  defendant  also  sets  up  various  defenses 
to  the  action  pending  in  this  court:  First,  the 
failure  to  serve  the  writ  upon  him,  notwith- 
standing his  continuous  residence  in  Philadel- 
phia; secondly,  the  pending  suit  in  Philadelphia 
and  the  pending  application  for  discharge  in  the 
bankruptcy  court;  thirdly,  the  proof  of  the 
plaintiff's  claim  in  the  bankruptcy  proceedings; 
and,  fourthly,  his  defense  on  the  merits  of 
the  case.  He  purchased  1.500  belting  butts 
from  the  plaintiff,  and  only  300  were  delivered. 
He  bought  1,200  butts  in  the  open  market,  at 
the  ruling  price  and  paid  $1,108  in  excess  of  the 
contract  price  with  the  plaintiff.  He  also  pur- 
chased rub  sheets  from  tbe  plaintiff  which 
were  not  furnished.  There  was  a  loss  to  the 
defendant  from  this  breach  of  the  contract. 
He  claims  loss  on  the  300  belting  butts  that 
were  furnished  because  the  quality  was  inferior 
to  that  of  tbe  sample.  He  used  these  butts 
and  paid  the  bill  to  the  plaintiff.  The  deposi- 
tions do  not  furnish  a  satisfactory  answer  for 
the  failure  to  supply  the  1,200  butts.  The  ev- 
idence at  the  trial  may  show  a  sufficient  ex- 
cuse. The  defendant  should  have  an  opportuni- 
ty to  present  this  defense  unless  his  default  is 
without  excuse.  True,  the  set-off  arises  under 
a  prior  sale  made  by  the  plaintiff,  and  not 
under  the  contract  upon  which  suit  is  now 
brought,  but  tbe  transactions  between  the 
plaintiff  and  defendant  continued  during  a  long 
term,  so  that  one  order  for  goods  cannot  well 
be  separated  and  treated  as  independent  from 
the  others.  The  letters  passing  between  the 
parties  referred  to  both  contrdSts.  But  un- 
liquidated damages  arising,  ex  contractu,  from 
any  bargain  may  be  set  oiiC  under  our  Dafalca- 
tion  Act  (Act  1705  [1  Smith's  Laws,  p.  49]) 
whenever  they  are  capable  of  liquidation  by  anv 
known  legal  standard.  Hunt  t.  Gilmore,  59 
Pa.  450.  The  measure  of  damages,  for  failure 
to  deliver  to  the  vendee,  is  well  established, 
especially  so  where  the  article  can  be  purchas- 
ed in  tbe  open  market 

We  are  not  now  referring  to  tbe  defendant's 
alleged  loss  of  profits,  because  of  sales  made  to 
others  of  tbe  articles  purchased,  but  never  de- 
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liTered  by  the  plaintiff.  It  may  well  be  that 
auch  loss  cannot  be  introduced  into  this  case. 
Clyde  Coal  Co.  y.  Pittsburgh  &  Lake  Erie  R. 
B.  Co..  226  Pa.  391,  75  AO.  696,  26  L.  B.  A. 
(N.  S.)  1191. 

We  think  some  excuse  for  the  delay  may  be 
found  in  the  fact  that  there  was  no  service,  al- 
though the  judgment  may  have  been  legally  en- 
tered under  the  provisions  of  the  statute.  The 
stay  of  the  proceedings  in  the  Philadelphia 
court  on  a  suit  to  collect  the  same  claim  and 
the  fact  that  the  plaintiff  proved  liis  debt  in 
the  bankruptcy  proceedings  may  have  misled 
the  defendant  into  the  belief  that  the  case  in 
this  court  required  no  supervision.  He  had 
disclosed  fully  hia  defense,  on  the  merits,  in  the 
Philadelphia  action.  He  was  a  bankrupt,  and 
claims  he  had  no  means  to  employ  counsel. 
He  contends  it  was  the  duty  of  the  trustee  in 
bankruptcy  to  protect  his  estate.  Courts  usual- 
ly are  liberal  in  opening  judgments  entered  for 
want  of  an  appearance,  where  a  good  defense 
or  excuse  is  disclosed.  This  liberality  is  indi- 
cated, when  the  court  declares  that  such  appli- 
cation to  open  is  not  limited  to  the  term  at 
which  the  judgment  was  entered.  '  Riegel  y. 
Wilson,  60  Pa.  388.  "In  the  nature  of  the 
case,  there  is  not  and  ought  not  to  be  any 
limitation  of  time  to  the  power  of  the  court  to 
open  a  judgment  entered  by  default  for  want 
of  appearance."  Breden  ▼.  Gilliland,  67  Pa. 
34,  36.  There  was  no  serious  delay  in  this 
case.  The  judgment  was  entered  a  few  days 
before  the  end  of  the  October  term,  and  the  ap- 
plication to  open  was  made  during  the  next 
term.  Upon  a  careful  consideration  of  all 
the  circumstances  disclosed  we  are  of  opinion 
that  the  judgment  should  be  opened  to  let  in 
the  defendant's  defense. 

[4,  5]  We  are  not  convinced  that  the  proceed- 
ing in  Montgomery  county  was  irregular  because 
of  the  pending  suit  in  Philadelphia  for  the  same 
debt.  In  the  action  before  us,  the  plaintiff  sought 
to  attach  property  so  that  he  might  acquire  a 
lien  thereon.  The  scope  of  the  suit  was  not 
the  same  as  In  Uie  Philadelphia  action.  An 
attachment  proceeding  is  a  collateral  process, 
and  not  a  multiplication  of  suits  against  the 
debtor.    Kase  v.  Kase,  34  Pa.  128. 

[6-8]  Where  a  plaintiff  proves  his  claim  In 
the  bankruptcy  court,  can  he  bring  a  suit  for 
the  same  claim,  in  the  state  court,  against  the 
bankrupt  after  the  latter  has  filed  an  applica- 
tion for  his  discharge?  In  the  prior  bankrupt- 
cy laws,  there  was  a  provision  that  such  proof 
of  a  daim  was  a  waiver  of  any  action  against 
the  bankrupt.  Cook  v.  Coyle,  113  Mass.  2,'>2. 
The  same  provision  is  not  found  in  the  exist- 
ing bankruptcy  act  (Act  Cong.  July,  1,  1898, 
c.  541,  30  Stat  644).  Where  the  discharge  in 
bankruptcy  would  constitute  a  bar  to  any  fur- 
ther proceeding  on  the  claim  and  an  applica- 
tion for  such  discharge  is  pending,  the  state 
courts  are  careful  to  protect  the  bankrupt's 
rights  until  the  question  of  his  discharge  is  de- 
termined. The  plaintiff's  claim  in  the  suit  be- 
fore us  would  be  barred  by  a  discharge  in  bank- 
ruptcy.   This  was  a  controverted  matter  for 


some  years,  but  In  Crawford  y.  Burke,  196 
U.  S.  176,  25  Sup.  Ct  9,  49  L.  Ed.  147,  it 
was  clearly  decided  that  in  a  sale  of  goods,  al- 
though the  property  was  purchased  tinder  a 
misrepresentation  of  the  assets  of  the  buyer, 
such  fraud  would  not  prevent  the  bankrupt  from 
setting  up  hia  discharge  as  a  bar  to  an  action 
for  the  price  of  the  goods.  See,  also,  Harring- 
ton &  Goodman  v.  Herman,  172  Mo.  344,  72  S. 
W.  546,  60  L.  B.  A.  885.  We  see  no  reason 
why  the  plaintiff  should  not  be  protected  in 
obtaining  hia  lien  on  this  after-acquired  prop- 
erty, in  the  hands  of  the  garnishee,  so  that  he 
may  pursue  the  same  shomd  the  defendant  fail 
in  obtaining  his  discharge.  He  now  has  hia 
lien,  and  the  opening  of  _  the  judgment  will  not 
destroy  his  preference,  if  he  can  establish  his 
case. 

Whether  there  is  an^  right  to  prosecute  his 
suit  to  judgment,  at  this  time,  before  the  ques- 
tion of  the  defendant's  discharge  is  settled, 
we  need  not  now  decide.  There  would  seem  to 
be  no  special  need  for  such  judgment  at  this 
time. 

We  referred  to  the  rule  of  law  that  the  bank- 
rupt's interests  are  protected  in  the  state 
courts  so  as  not  to  deprive  him  of  the  privileg- 
es which  the  act  intended  to  confer,  because  we 
regard  this  precaution  as  an  additional  reason 
why  the  status  of  the  after-acquired  property 
of  the  defendant  should  not  be  disturbed  be- 
yond the  protection  of  the  plaintiff's  lien.  This 
lien,  as  already  stated,  we  can  protect  in  our 
opening  order.  It  is  also  important  to  note 
that  if  the  defendant  obtains  his  discharge, 
then  the  plaintiff  has  no  right  of  action  und<>r 
his  pending  suit  in  this  court,  although  this 
is  a  question  not  now  before  us,  and  it  is  not 
necessary  that  we  should  pass  upon  the  same 
except  for  the  reasons  already  given. 

The  lower  court  opened  the  judgment  and 
let  the  defendant  into  a  defense,  and  ordered 
that  the  lien  of  the  attachment  should  stiU 
continue.    Plaintiff  appealed. 

Argued  before  BROWN,  C.  J.,  and 
POTTER,  MOSCHZISKER,  FRAZER,  and 
WALLING,  JJ. 

Alathew  Randall,  Frank  J.  Bradley,  and 
Alex.  M.  De  Haven,  all  of  Philadelphia,  for 
appellant.  Louis  Goodfriend,  Joseph  S. 
Kratz,  and  Joseph  H.  Brlnton,  all  of  Phila- 
delphia, for  appellee. 

PER  CURIAM.  The  learned  court  below 
committed  no  error  In  opening  the  Judgment 
taken  by  the  appellant  against  the  appellee 
by  default  If  the  former  is  entitled  to  judg- 
ment against  the  latter,  he  is  protected  by 
the  lien  of  his  attachment,  which  is  preserv- 
ed by  the  order  of  the  court. 

Appeal  dismissed  at  the  cost  of  appellant 


Digitized  by 


Google 


Conn.) 


STATE  V.  GREENBERO 


897 


STATB  ▼.  GREBNBEBO. 

(Supreme  Court  of  Errors  of  Connecticut 
June  11,  1918.) 

1.  Pbhjtibt  «=»36— QtJEBTiONS  or  Law— Ma- 

TEBIALITT. 

The  materiality  of  alleged  perjured  testi- 
mony is  a  question  of  law. 

2.  Criminai,  Law  <ss»1172(1)— Habmxess  Eb- 

BOB. 

In  perjury  prosecution,  error  in  leaTing  the 
determination  of  the  materiality  of  accused's 
former  testimony  to  the  jury  was  harmless  to 
accused,  where  the  facts  showed  the  testimony 
was  material. 

3.  Perjury  <S=>11(9)— Matbbiautt  of  Testi- 
mony. 

In  a  trial  for  receiving  stolen  goods,  where 
accused's  son  testified  for  accused,  and  also  tes- 
tified that  at  the  time  of  the  alleged  crime  he  (the 
witness)  was  in  another  city,  which  latter  tes- 
timony the  state  contradicted,  the  testimony  so 
contradicted  was  material,  since  if  the  jury  dis- 
believed it  it  might  well  haye  afiCected  the  wit- 
ness' credibility. 

4.  Pebjuby  <t=>H  (8)— Materiality  or  Testi- 
mony. 

If  the  testimony  would,  if  believed,  tend  to 
affect  the  verdict  of  the  jury,  it  meets  the  test 
of  materiality. 

5.  Pebjoby  iS=»1  1(9)— Materiality  or  Testi- 
mony. 

If  the  testimony  affects  the  credibility  of  the 
witness,  or  if  the  cross-examination  develops 
circumstances  which  are  subsequently  shown  to 
be  untrue  and  these  affect  the  credibility  of  the 
witness,  the  testimony  will  be  held  to  be  ma- 
terial. 

6.  Cbiminal    Law    <g=799  —  Request    for 
Charge— Discretion. 

A  request  to  charge  that  the  expression  of 
belief  in  the  guilt  of  the  accused  by  the  state's 
attorney  and  the  filing  of  an  informntion  b"  him 
should  not  influence  the  jury  in  the  finding  of 
the  facts  or  in  the  verdict  reached  belonged  to 
the  class  of  requests  which  ordinarily  ma^  be 
given  to  the  jury  or  not,  according  as  the  judg- 
ment of  the  trier  may  determine. 

7.  Criminal  Law    «=»776(4)— Instruction— 
Covered  Requests. 

Requests  to  charge  sufficiently  covered  by  the 
charge  given  ace  properly  refused. 

8.  Cbimiwal   Law    «=»823(8)— Instbtjotion— 
Good  Cbabacteb. 

An  instruction  that  good  character  is  al- 
ways available  to  one  accused  of  crime,  but  the 
jury  must  give  it  its  proper  place  in  the  case 
and  always  consider  it,  but  fn  a  case  clearly 
made  out  evidence  of  good  character  does  not 
always  avail  as  a  defense,  though  in  a  close  case 
it  may  be  sufficient  in  itself  to  raise  a  reasona- 
ble doubt  of  guilt  of  accused,  is  the  customary 
charge  on  good  diaracter,  and  unexceptionable. 

9.  Cbiminai  Law  <S=3ll69(2)  —  Review  — 
Babmlbbs  Ebbob. 

Admission  of  newspaper  article  concerning 
an  undisputed  fact  in  the  case  could  do  no  harm. 

Appeal  from  Snperior  Court,  Hartford 
County ;   William  8.  Case,  Judge. 

Samuel  Solomon  Qreenberg  was  convicted 
of  perjury,  and  he  appeals.    No  error. 

Benjamin  S.  Slade,  of  New  Haven,  for  ap- 
pellant. Hugh  M.  Alcorn,  State's  Atty.,  of 
Hartford,  and  Newell  Jennings,  Asst.  State's 
Afty.,  of  Bristol,  for  the  State. 


WHEELER,  J.  The  accused,  Samuel  S. 
Greenberg,  was  tried  for  perjury  in  giving 
testimony  upon  the  trial  of  his  father,  Jacob 
Greenberg,  for  receiving  and  concealing  cer- 
tain tobacco  knowing  the  same  to  have  been 
stolen. 

The  state  claimed  to  have  proved  that: 
Samuel  S.  Greenberg  with  Ms  father  consti- 
tuted the  copartnership  of  Jacob  Greenberg 
&  Sons,  who  were  engaged  In  business  as 
tobacco  dealers  and  had  a  warehouse  in 
East  Hartford;  Jacob  Greenberg  Induced 
Molger,  with  two  other  men,  to  steal  from 
the  tobacco  shed  of  Mrs.  Larsen  40  bundles 
of  tobacco  on  a  night  in  December,  1916,  and 
this  was  delivered  in  a  shed  adjacent  to  the 
Greenberg  warehouse  In  East  Hartford  on 
the  evening  of  December  8th,  and  early  on  the 
morning  of  December  8th  the  tobacco  was 
placed  in  the  said  warehouse  and  Greenberg 
paid  these  three  men  for  the  same. 

After  the  state  had  closed  its  case  in 
chief  the  accused  Jacob  Greenberg  offered 
as  a  witness  In  his  own  behalf  the  said 
Samuel  S.  Greenberg,  who  testified  that  he 
was  in  partnership  with  his  father  In  the 
leaf  tobacco  business  In  East  Hartford.  He 
also  testified  as  to  the  location  of  the  said 
warehouse  used  in  their  business,  its  prox- 
imity to  the  nearest  house  and  to  this  shed, 
and  as  to  the  artificial  light  In  that  locality 
and  that  this  light  shone  upon  the  warehouse 
door  and  upon  the  shed,  that  these  lights 
were  public  lights  and  burned  all  night  at  this 
time.  And  further,  that  persons  could  be 
seen  putting  tobacco  in  this  shed  If  this  were 
done  in  the  nighttime,  and  that  there  was  a 
light  right  opposite  the  entrance  to  the  main 
warehouse.  He  also  testified  that  he  kept 
the  book  required  to  be  kept  by  the  govern- 
ment and  made  therein  the  entries  in  rela- 
tion to  the  tobacco  purchased  on  December 
8th,  and  that  this  was  made  In  the  regular 
course  of  business,  and  that  subsequently  he 
crossed  off  flils  entry  when  the  tobacco  was 
redelivered  by  them  to  Mrs.  Larsen.  He 
also  testified  that  he  and  his  brother  Max 
were  the  only  ones  who  had  keys  to  the 
warehouse,  and  that  Jacob  Greenberg  &  Sons 
were  accustomed  to  purchase  leaf  tobacco 
of  different  peddlers,  and  that  at  the  time  of 
the  claimed  theft  be  was  in  Hornell,  N.  Y., 
and  did  not  return  until  after  Decembe-r  8th. 

The  state  offered  In  rebuttal  the  testimony 
of  Mitchell  and  Brooks,  state  policemen,  that 
they  went  to  the  Greenberg  warehouse  on 
the  afternoon  of  December  8th  to  look  for  the 
Larsen  tobacco  and  there  talked  with  Samuel 
8.  Greenberg,  who  denied  knowing  Moiger 
and  said  bis  father  had  not  bought  any  to- 
bacco and  had  had  no  Itranaaction  with 
Moiger,  and  that  if  he  could  find  that  Molger 
had  brought  stolen  tobacco  into  his  place  he 
would  leave  nothing  undone  to  locate  him 
for  the  ofilcer. 


tfssFor  other  caws  lee  sams  topic  and  KBT-NDUBBR  in  all  Ktfy-Numbered  Dlgesta  and  Indtzw 
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The  Information  In  the  case  before  us 
charges  Samuel  S.  Greenberg  with  having 
testified  under  oath  In  the  trial  of  state 
against  Jacob  Greenberg  that  on  December 
8,  1916,  be  was  not  at  the  warehouse  of 
Jacob  Greenberg  &  Sons  but  In  Hornell,  N. 
X.,  whereas  he  was  In  fact  In  East  Hartford 
and  at  said  warehouse.  Counsel  for  this 
accused  maintain  that  the  testimony  so  given 
by  him  and  all  of  his  testimony  given  upon  the 
trial  of  Jacob  Greenberg  was  immaterial  to 
the  proper  determination  of  any  of  the  main  or 
subordinate  Issues  raised  at  that  trial. 

[1]  Error  is  also  predicated  upon  the  fail- 
ure to  charge  that  tite  testimony  set  forth 
in  the  information  upon  which  the  charge  of 
perjury  was  based  was  not  material  to  the 
issue  involved  in  the  trial  of  Jacob  Green- 
berg. And,  further,  that  the  court  erred  in 
leaving  to  the  jury  the  decision  of  the  ques- 
tion whether  this  testimony  was  material  or 
not. 

In  this  case  all  of  the  facts  which  the  state 
claimed  proved  that  the  testimony  was  ma- 
terial were  before  the  court,  and  if  the  Jury 
found  these  facts  to  have  been  established  it 
became  the  duty  of  the  court  to  Instruct  the 
Jury  whether  the  testimony  was  material  or 
not  The  question  of  materiality,  as  we 
think,  is,  on  the  better  reason  and  the  better 
authority,  in  the  final  analysis,  a  question 
of  law.  Wharton,  Crlm.  Law,  $  86;  State 
V.  Brown,  128  Iowa,  24,  32,  102  N.  W. 
799;  Partln  v.  Commonwealth,  154  E;y.  701, 
159  S.  W.  542;  State  v.  Richardson,  248 
Mo.  563,  569,  154  S.  W.  735,  44  L.  R.  A. 
(N.  S.)  307;  People  v.  Bradbury,  155  Cal. 
808,  815,  103  Pac.  216;  Saucier  v.  State,  95 
Miss.  226,  48  South.  840,  841,  21  Ann.  Gas. 
1155;  Gordon  v.  State,  48  N.  3.  Law,  611, 
7  AU.  476. 

[2]  The  court  was  in  error  in  leaving  the 
determination  of  the  materiality  of  the  tes- 
timony to  the  jury,  but  the  error  was  harm- 
less, since  the  verdict  of  the  Jury  meant  that 
it  found  the  testimony  to  be  material,  and 
we  think  this  was  the  conclusion  which  the 
court  should  have  reached.  Samuel  S. 
Greenberg  testified  for  Jacob  Greenberg,  his 
partner  and  father.  His  testimony  aa  to  the 
location  of  the  warehouse  and  the  lights  near 
It  and  the  probability  of  the  delivery  of 
tobacco  at  the  warehouse  as  the  state  claim- 
ed being  seen  was  for  the  obvious  purpose  of 
disproving  the  criminal  Intent  and  helping 
the  claim  of  the  defense  that  the  transaction 
was  a  valid  sale  and  not  a  purchase  of  goods 
known  to  have  been  stolen. 

[S-6]  When  Samuel  testified  he  was  in 
Hornell  at  the  time  of  the  alleged  crime  it 
was  for  the  purpose  of  relieving  hlnisolf  from 
complicity  in  or  knowledge  of  this  crime. 
It  was  permissible  for  the  state  then  to  show 
that  he  was  not  at  Hornell  but  at  the  ware- 
house when  and  as  the  state  claimed,  and  if 
the  Jury  disbelieved  his  statement  as  to  his 
being  In  Hotnell  It  might  well  have  affected ! 


his  credibility  as  a  witness.  Such  tesUmon; 
was  made  relevant  and  material  by  the  man- 
ner in  which  the  testimony  of  the  witness 
was  given;  the  extent  of  the  materiallt.v  is 
entirely  unhnportant.  "Any  testimony  In  a 
case  that  tends  of  itself,  or  In  connection 
with  other  testimony,  to  influence  the  result 
on  a  direct  or  a  collateral  issue  is  material" 
Wharton,  Crlm.  Law,  {  89. 

If  the  testimony  would,  if  beUeved,  tend  to 
affect  the  verdict  of  the  Jury,  it  meets  tlie 
test  of  materiality.  If  the  testimony  affects 
the  credibility  of  the  witness,  or  if  the  cross- 
examination  develops  circumstances  which 
are  subsequently  shown  to  be  imtrue  and 
these  affect  the  credibility  of  the  wltaess, 
the  testimony  will  be  held  to  be  material 
Wharton,  Crim.  Law,  {{  86,  89;  Clark,  Crim. 
Law,  p.  445;  Bishop,  Crim.  Law,  {  1038; 
Wood  V.  People,  59  N.  T.  117,  123;  State  v. 
Hunt,  137  Ind.  537,  547,  37  N.  K  409.  By  any 
of  these  tests  this  testimony  was  material 

[8]  The  request  to  diarge  that  the  expres- 
sion of  belief  in  the  guUt  of  the  accused  by 
the  state's  attorney  and  the  filing  of  an  in- 
formation by  him  should  not  influence  the 
Jury  in  the  finding  of  the  facts  or  In  the 
verdict  reached  b^ooged  to  the  class  of  re- 
quests which  ordlnarUy  may  be  given  to  the 
Jury  or  not,  according  as  the  Judgment  of 
the  trier  may  determine. 

[7]  The  requests  to  charge  as  to  the  interest 
of  the  police  officers  and  as  to  the  place  of 
the  presumption  of  innocence  in  a  criminal 
trial  were  sufficiently  covered  by  the  charge. 

[I]  The  oppellant  selects  as  a  ground  of 
error  a  part  of  the  charge  as  to  the  evidential 
value  of  good  character.  "That,"  said  the 
court,  "is  always  available  to  one  accu.^e<l  of 
crime,  but  you  will  give  it  its  proper  place 
in  the  case.  The  Jury  must  always  consider 
It  But  in  a  case  clearly  made  out  evidence 
of  good  character  does  not,  in  itself,  avail  as 
a  defense.  It  sometimes  serves  a  very  useful 
purpose  in  a  close  or  doubtful  case.  In  a 
close  and  doubtful  case  it  may  be  sufficient, 
in  Itself,  to  raise  a  reasonable  doubt  of  guilt 
of  the  accused."  This  conforms  to  our  cus- 
tomary charge  upon  this  point  and  appears 
to  us  to  be  unexceptionable.  The  appellant 
excepts  to  the  latter  part  of  this  diarge  and 
fails  to  consider  this  in  connection  with  the 
first  part  that  good  character  is  always  to  be 
considered. 

The  error  predicated  upon  the  refusal 
of  the  court  to  set  aside  the  verdict  and  order 
a  new  trial  is  not  well  taken.  That  issue 
Involves  merely  a  conslderntloo  of  confllctias 
evidence,  and  this  is  beyond  our  power  to 
determine  and  clearly  was  within  the  prov- 
ince of  the  Jury, 

Tlie  failure  of  the  court  to  grant  an  ad- 
journment was  not  so  decided  an  abuse  of 
discretion  as  to  amount  to  error.  So  fttr  as 
we  can  ascertain  from  the  record,  the  rights 
of  the  accused  were  «unply  protected  and  did 
not  suffer  through  the  failure  to  secure  an 
adjournment 
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We  have  examined  those  parts  of  the  argu- 
ment of  the  state's  attorney  to  the  jury  which 
are  claimed  to  have  been  Improper  and 
prejudicial  to  the  accused.  We  are  not  pre- 
pared to  hold,  making  reasonable  allowance 
for  the  heat  and  deep  interest  aroused  by 
zealous  advocacy,  that  the  state's  attorney 
carried  his  argument  so  far  beyond  the  limits 
of  fair  advocacy  as  to  make  a  new  trial  neces- 
sary. 

[9]  TbB  mllngs  on  evidence  remain  to  be 
considered.  The  article  from  the  Hartford 
Times  of  the  theft  of  the  tobacco  of  Mrs. 
I^rsen  was,  so  far  as  this  record  shows, 
hearsay  in  the  trial  of  Jacob  Qreenberg. 
Whether,  because  of  this  fact,  it  would  have 
been  admissible  in  this  case  we  need  not  de- 
termina  It  concerned  an  undisputed  fb.ct 
In  the  case  and  its  admission  in  this  case 
could  have  done  no  harm. 

The  other  olijections  to  evidence  which  are 
pursued  in  the  brief  are  to  the  materiality  of 
the  testimony.  We  have  examined  this  evi- 
dence in  the  light  of  the  test  of  materiality 
as  adopted  by  us,  and  by  that  test  we  And 
almost  all  of  the  evidence  offered  was  mate- 
rial to  tills  issue,  and  those  parts  whose 
materiality  was  open  to  question  cannot  be 
held  to  have  affected  the  result  In  any  ap- 
preciable  measure. 

There  is  no  error.  The  other  Judges  oon- 
curred. 


STATE  V.  SHIFFRIN. 

(Supreme  Court  of  Ehrrors  of  Connecticnt. 
May  28,  191&) 

1.  MlTNICIPAI,    COKPORATIONB    «=»708(1)— TJBE 

OF  Stkbtis— Regulations. 
A  motor  vehicle,  not  a  jitney,  is  not  within 
the  requirements  of  Pub.  Acts  1917,  c.  333,  i 
24,  as  to  display  of  public  service  reristration 
number  plates  and  the  maintenance  oi  interior 
lights,  unless  it  is  used  for  soliciting,  receiving, 
and  carrying  passengersj  and  a  single  element 
such  as  Bolicitmg  or  receiving  or  carrying  is  not 
sufficient,  but  aU  such  elements  must  concur  to 
bring  the  vehicle  wittiin  the  act. 

2.  MtJNICIPAI,  C!OBPOBATION8  ©=»703(1)— Rbo- 
ULATIONS    or    PtTBLIO    SKBVIOB    VEHICLES— 

"Solicitation." 
To  bring  a  motor  veMde,  not  a  jitney,  with- 
in the  requirements  of  Pub.  Acts  1917,  c.  333, 
{  24,  as  to  public  service  registration  number, 
etc.,  there  need  not  have  been,  in  connection  with 
its  use,  a  solicitation  of  patronage  in  the  sense 
of  personal  persuasion  or  earnest  entreaty  or  im- 
portuning, or  any  resort  whatsoever  to  the  use 
of  the  voice,  for  "solicitation"  may  be  practiced 
by  other  means  than  words,  and  any  acts  or  con- 
duct intended  and  calculated  to  invite  the  pa- 
tronage of  intending  passengers  amounts  to  '  so- 
licitation" as  that  term  is  used  in  the  statute. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Scries,  Solicit.] 

Boraback  and  Wheeler,  JJ.,  dissenting. 

Appeal  from  Criminal  Court  of  Common 
Pleas,  New  Haven  County ;  Earnest  C.  Simp- 
son, Judge. 

Philip  Shlflrln  was  convicted  of  violation 


of  the  motor  vehicle  law,  and  appeals.    Error, 
and  hew  trial. 

The  evidence  In  this  case  was  confined  to 
that  given  on  behalf  of  the  state  by  a  deputy 
automobile  inspector.  That  portion  of  his 
testimony  which  concerned  the  public  serv- 
ice character  of  the  automobile  which  ac- 
cused was  operating  was  to  the  effect  that 
on  the  evening  of  December  20th,  1917,  at 
about  6:30  o'clock,  he  observed  it  standing 
near  the  curb  in  a  portion  of  College  street 
in  New  Haven  which  had  been  officially  des- 
ignated as  a  public  stand  for  motor  veliicles, 
hacks,  express  wagons,  and  so  forth  that 
the  accused  was  standing  on  the  sidewalk  be- 
side It;  that  the  witness  thereupon  ap- 
proached the  accused,  then  personally  un- 
known to  him,  and  asked  him  if  he  would 
take  the  witness  down  to  the  station  as  a 
public  service  driver;  that  the  accused  re- 
plied in  the  affirmative;  that  the  witness 
then  entered  the  accused's  automobile,  which 
was  forthwith  driven  by  him  in  the  direc- 
tion of  the  station;  that  after  proceeding 
about  two  blocks  the  witness  changed  his 
destination;  and  that  after  reaching  the  lat- 
ter he  alighted  from  the  car  and  paid  the 
regular  fare  of  50  cents,  which  the  accused 
accepted. 

Arthur  B.  (VKeefe,  of  New  Haven,  for  ap- 
pellant. Edwin  S.  PlclJett,  Pros.  Atty.,  of 
New  Haven,  for  the  State. 

PBENnCE,  C.  J.  (after  stating  the  facts 
as  above).  The  defendant  was  convicted  up- 
on an  Information  which  charged  him  with 
operating  a  public  service  motor  vehicle  with- 
out complying  with  the  requirements  of  sec- 
tion 24  of  the  Public  Acts  of  1917,  concern- 
ing the  display  of  the  public  service  registra- 
tion number  plates  and  the  maintenance  of 
interior  lights.  That  there  was  noncompli- 
ance with  these  requirements  was  not  denied. 
The  defense  was  that  the  motor  vehicle 
which  the  accused  was  operating  was  not 
operated  as  a  public  service  one  within  the 
meaning  of  the  statute. 

The  act,  in  its  flrst  section,  contains  a'  def- 
inition of  terms  employed  in  it  Among 
these  definitions  is  one  of  pubUc  service  mo- 
tor vehicles  which  it  is  said: 

"Shall  include  any  motor  vehicle  operated  as 
a  jitney  and  any  motor  vehicle  used  for 
the  purpose  of  soliciting  and  receiving  pas- 
sengers upon  any  public  highway  and  carrying 
such  passengers  upon  the  payment  of  an  inoi- 
vidual  fare,  but  not  including  omnibuses  run- 
ning regularly  between  railway  stations  or  boat 
landings  and  hotels." 

* 

The  court  instructed  the  Jury  that  by  force 
of  this  definition  a  motor  vehicle  was  to  be 
regarded  as  having  a  public  service  charac- 
ter, and  therefore  subject  to  the  regulations 
and  reqoiremeuts  of  section  24,  which  was 
operated  either  as  a  Jitney  or  for  the  pur- 
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pose  of  soliciting  and  receiving  passengers 
upon  a  public  highway  or  for  carrying  pas- 
sengers uiwn  the  payment  of  an  Individual 
fare.  This  instruction  waa  supplemented  by 
the  further  one  that  the  state  did  not  claim 
that  there  was  proof  either  that  the  accused 
was  using  his  car  as  a  Jitney  or  that  he  had 
solicited  passengers  therefor,  and  that  there- 
fore the  statute,  In  so  far  as  It  dealt  with 
those  conditions,  might  be  dismissed  from 
consideration.  The  Jury  were  then  told  that 
the  claim  of  the  state  was  that  it  had  es- 
tablished that  the  accused  did  accept  and 
carry  a  passenger  for  hire,  and  that  if  such 
fact  was  found  by  them  to  have  been  proven 
they  were  justified  In  finding  that  he  was  op- 
erating a  public  service  vehicle.  Under  the 
evidence  offered  by  the  state  and  uncontra- 
dicted, this  was  equivalent  to  an  Instruction 
that  a  verdict  of  conviction  should  be  re- 
turned upon  no  other  proof  than  that  the 
accused  had  carried  a  passenger  for  hire. 

These  instructions  were-  founded  upon  a 
mistaken  interpretation  of  the  language  of 
the  statute  defining  public  service  motor  ve- 
hicles. That  language  in  its  first  portion 
brings  all  motor  vehicles  operated  as  Jitneys 
within  the  public  service  class.  In  Its  sec- 
ond portion  it  ext^ids  and  elaborates  the 
definition  so  that  all  motor  vehicles,  whether 
properly  termed  Jitneys  or  not,  save  only  an 
excepted  class,  with  which  we  are  not  con- 
cerned, which  are  used  for  the  purpose  of 
soliciting  and  receiving  passengers  upon  a 
public  highway  and  carrying  such  passengers 
upon  payment  of  an  Individual  fare,  are  em- 
braced within  It 

[1]  There  are  not  two  Independent  condi- 
tions prescribed  In  this  portion  of  the  defini- 
tion either  one  of  which  being  satisfied  the 
public  service  character  of  the  motor  vehi- 
cle is  established.    There  Is  only  one,  and 


that  one  embraces  soliciting,  rec^vlng,  and 
carrying  for  hire.  The  grammatical  con- 
struction of  the  sentence  inevitably  leads  to 
that  conclusion.  The  insertion  of  the  "and" 
after  the  word  "Jitney,"  the  noorepetition  of 
the  words  "any  motor  vehicle"  or  words  o( 
similar  Import  before  the  word  "carrying," 
and  the  use  of  "such"  after  "passengers," 
evldoitly  referring  to  those  who  liad  been 
solicited  and  received,  are  dear  Indications 
of  the  legislative  intent  not  to  be  ignored, 
and  especially  in  a  penal  statute  such  as  this 
In  Its  present  aspect  Is.  It  is  too  plain  to  be 
mistaken  that  all  the  language  following  the 
words  "any  motor  vehicle"  where  they  ap- 
pear the  second  time  In  the  definition  is  used 
In  its  entirety  as  qualifying  that  term. 

[2]  While  this  Is  true,  it  by  no  means  f(d- 
lows,  as  counsd  tor  the  accused  urge,  that 
in  order  to  give  a  motor  vehicle  a  public 
service  character  there  must  be  In  oonnectJon 
with  its  use  a  solicitation  of  patronage  In 
the  sense  of  personal  persuasion  or  earnest 
entreaty  or  Importuning.  Indeed,  there  may 
be  no  resort  whatsoever  to  the  use  of  the 
voice.  Solicitation  may  be  practiced  by  other 
means  than  words.  Any  acts  or  conduct  in- 
tended and  calculated  to  invite  the  patronage 
of  intending  passengers  amounts  to  solicita- 
tion as  that  term  is  used  In  the  statute. 
Whether  op  not  the  Jury  in  the  present  case 
upon  the  evidence  before  it  reasonably  might 
have  found  the  accused  guilty  of  solldting 
as  well  as  carrying  for  hire  we  have  no  oc- 
casion to  inquire,  since  that  question  waa 
taken  away  from  them  by  the  court's  In- 
structions and  a  verdict  of  guilty  authorized 
upon  no  other  proof  than  that  the  accused 
carried  a  pa.ssenger  for  hire: 

There  is  error,  and  a  new  trial  is  ordered. 
The  other  Judges  concurred,  except  RORA- 
BACK  and  WHEELKB,  J  J.,  who  dissented. 
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FINE  v.  CONNECTICUT  CO. 

(Supreme  Court  of  Birrors  of  Connecticat 
May  28,  1918.) 

1.  Stbeist  Railboads  ®=3ll8(16)  —  Cbossinq 
Accidents— Instkdctions. 

Evidence  in  an  action  against  a  street  rail- 
road company  for  damages  resulting  from  a 
crossing  accident  held  not  to  justify  an  instruc- 
tion on  supervening  negligence. 

2.  TUAI,  «=»252(1)— iNSTBnOTION*— Appuoa- 
BIUTT  TO  EVIDKNCE. 

It  is  the  duty  of  the  court  to  submit  to  the 
jury  no  issue  foreign  to  the  facts  in  evidence  or 
in  respect  to  which  no  evidence  was  offered. 

3.  Appeai-  and  Ebbor   «=s>1066  — •'Habmi.ms 

EBBOR— InSTBUCTIONS — StJPEBVENINO       NEQ- 
UOBNCE. 

An  instraction  on  supervening  negligence, 
■where  there  was  no  evidence  on  the  subject  and 
plaintiiTa  injury  appealed  strongly  for  relief, 
held  error  prejudicial  to  the  defendant  street 
railroad  company. 

4.  Negligence  «=>83— "Last  Cleab  Chance" 
— "Supervening  Negligence"— Essentiai. 
Elements. 

That  situations  may  come  within  the  opera- 
tion of  the  principles  ox  the  doctrine  of  last  clear 
chance  or  supervening  negligence,  four  condi- 
tions must  coexist,  to  wit:  (1)  That  the  injured 
party  has  already  come  into  a  position  ot  peril ; 
(2)  that  the  injuring  party  then  or  thereafter 
becomes,  or  in  the  exercise  of  ordinary  prudence 
ought  to  have  become,  aware^  not  only  of  that 
fact,  but  also  that  the  party  in  peril  either  rea- 
sonably cannot  escape  from  it  or  apparently  will 
not  avail  himself  oC  opportunities  open  to  him 
for  doing  so ;  (3)  that  the  injuring  party  subse- 
quently nas  the  opportunity  by  the  exercise  of 
reasonable  care  to  save  the  other  from  barm; 
and  (4)  that  he  fails  to  exercise  such  care. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Last 
Clear  Chance.] 

6.  Stbeet  Bailboads  «=s>118(15)  —  Cbossino 
Accident— Supebvening    Negligence— In - 

STBtrCTIONB. 

An  Instruction  on  supervening  negligence 
held  insufficient  as  being  too  vague  and  general 
regarding  essential  elements  to  convey  an  ac- 
curate understanding  of  the  rule. 

Appeal  froni  Superior  Court,  Hartford 
Ck>unly;    John  P.  Kellogg,  Judge. 

Action  by  Louis  Fine  against  the  Connec- 
ticut Company.  Judgment  for  plaintiff,  and 
defendant  appeals.  Error,  and  new  trial 
ordered. 

Action  to  recover  damages  for  Injuries  to 
tbe  person  and  property  of  the  plaintiff  by  a 
collision  on  the  highway,  which  was  alleged 
to  bave  been  caused  by  the  negligence  of  tbe 
defendant,  brought  to  the  superico'  court  in 
Hartford  county  and  tried  to  the  Jury  before 
Kellogg,  J.  Verdict  and  Judgment  for  the 
plaintiff  for  $656,  and  appeal  by  the  defend- 
ant. 

Joseph  F.  Berry,  of  New  Haven,  for 
appellant.  Philip  Roberts  and  Royal  W. 
Thompson,  both  of  Hartford,  for  appellee. 

PRENTICE,  C.  J.  This  case  was  before  us 
upon  a  former  occasion  when  the  plaintiff 
appealed  from  a  Judgment  in  the  defendant's 
favor  for  the  reason  that  a  defendant's  ver- 


dict was  directed  by  the  court  Fine  y.  Conn. 
Co.,  91.  Conn.  S27,  99  Atl.  TOO.  We  then  held 
that  the  evidence  relating  to  tbe  issue  as  to 
contributory  negligence,  as  well  as  that  re- 
specting the  defendant's  negligence,  was  of 
such  a  character  that  the  plaintiff  was  en- 
titled to  its  submission  to  the  Jury,  and  ac- 
cordingly wdered  a  new  trial.  Upon  the 
present  trial  tbe  evidence  was  passed  upon 
by  the  Jury  and  adversely  to  the  defendant 
It  now  appeals,  saying  that  the  court  erred 
In  not  setting  aside  the  verdict  for  the  rea- 
son that  the  evidence  furnished  no  reasonable 
basis  for  a  conclusion  that  the  plaintiff  was 
free  from  contributory  negligence.  The  evi- 
dence submitted  upon  tbe  present  trial  does 
not  differ  in  Its  essential  features  from  that 
produced  at  tbe  first  Of  that  evidence  we 
said.  In  passing  upon  tbe  appeal  talten  in 
that  case,  that  it  was  such  as  to  preclude  tbe 
trial  Judge  from  saying  that  no  conclusion 
thereon  could  reasonably  be  reached  by  the 
Jury  wblcb  would  ,exculpate  tbe  plaintiff 
from  the  charge  of  negligence  contributing  to 
bis  injuries.  We  see  no  occasion  to  change 
our  views  as  thea  expressed. 

[1]  The  court  incorporated  into  its  charge 
tbe  following  Instruction: 

"If  you  should  find  from  the  evidence  in 
this  case  that  the  plaintiff  was  negligent  in 
the  manner  in  which  he  crossed,  or  attempted 
to  cross,  the  tracks  and  did  not  use  his  senses 
when  he  ought  to  bave  done  so,  and  did  not 
keep  a  proper  lookout  for  approaching  cars,  or 
you  find  that  he  was  not  aware  of  their  au- 
proach;  and  yon  further  find  that  notwith- 
standing his  negligence,  tbe  motorman,  after 
the  plointiCE  had  so  placed  himself  in  tbe  dan- 
gerous situation  that  the  motorman  by  the  ex- 
ercise of  ordinary  prudence  and  reasonable  care 
conld  then  have  avoided  hitting  him  and  in- 
juring him  with  his  car,  and  did  not  do  it,  the 
defendant  would  be  liable,  as  in  that  case  the 
accident  would  be  the  result  of  the  negligence 
of  Ihe  motorman  as  an  intervening  cause,  aft- 
er the  plaintiff  was  or  ought  to  have  been 
known  by  him  to  be  in  danger." 

The  defendant  does  not  complain  of  this 
passage  as  containing  an  Incorrect  statement 
of  the  law.  Its  complaint  Is  of  the  inappro- 
priateness  and  misleading  character  of  such 
or  any  similar  instruction  because  of  its 
plainly  implied  recognition  that  there  might 
reasonably  be  found  from  the  evidence  that 
a  situation  existed  In  respect  to  which  the 
doctrine  of  supervening  negligence  was  ap- 
plicable and  might  be  Invoked  to  the  plaln- 
tlfTs  advantage.  The  burden  of  Its  grievance 
is  that  In  Its  Instruction  the  court  went  out- 
side of  tbe  case,  and  Imported  into  it  an  is- 
sue which  had  no  place  In  It,  and  thereby 
opened  a  door  for  the  plaintiff's  escape  from 
the  consequences  of  his  own  negligence,  which 
the- evidence  in  any  reasonable  view  of  It 
did  not  permit  to  be  open  to  him. 

The  finding  Is  utterly  barren  of  facts  at^ 
tempted  to  be  proved  by  either  party  for- 
nlshing  a  reasonable  basis  for  a  conclusion 
that  conditions  existed  enabling  the  plaintiff 
to  Invoke  the  aid  of  the  doctrine  of  super- 
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Tenlng  negligence.  It  certainly  conld  not  be 
claimed  that  the  defendant,  snbsequent  to 
the  plalntUTa  exposure  of  himself  to  peril, 
introduced  into  the  situation  a  new  and  in- 
dependent act  of  negligence  without  which 
the  plaintiff  would  not  have  been  injured. 
Nehring  v.  Conn.  Co.,  86  Conn.  109,  119,  84 
AU.  301,  524,  46  Ia  K.  A.  (N.  S.)  896,  902. 
Neither  Is  there  anything  tn  the  facts  sought 
to  be  established  tending  to  show  that  the 
defendant  failed  to  use  his  best  endeavors 
to  avoid  a  collision  subsequent  to  the  time 
when  the  plaintiff  had  come  into  a  position 
of  danger,  and  the  motorman  knew,  or  ought 
to  have  known,  that  the  plaintiff  either 
could  not  reasonably  escape  therefrom,  or 
apparently  would  not  avail  himself  of  oppor- 
tunities of  escape  which  were  open  to  him. 
Nehrlng  v.  Conn.  Co.,  86  Cwin.  109,  120,  84 
Atl.  801,  524,  45  Ia  R.  A.  (N.  S.)  896,  902; 
Hygienic  Ice  Co.  v.  Conn.  Co.,  90  Conn.  21, 
23,  96  Atl.  152.  When,  after  starting  up  hla 
horse,  he  was  proceeding  on  his  way  to  that 
iwsition,  his  negligence  in  so  doing,  if  negli- 
gent he  was,  concurred  with  that  of  the  de- 
fendant to  produce  the  result  which  followed. 
Nehrlng  v.  Conn.  Co.,  86  Conn.  109,  122,  84 
Atl.  301,  524,  45  L.  R.  A.  (N.  S.)  896,  902. 

The  case,  ka  the  parties  presented  it,  was 
the  ordinary  one  involving  the  ordinary  is- 
sues of  negligence,  contributory  negligence, 
and  their  concurrence,  uncomplicated  by  un- 
usual conditions  existing  In  some  cases  which 
make  it  necessary  to  examine  the  situations 
there  presented  In  the  light  of  certain  dif- 
ferentiating principles  which  go  to  make  up 
the  so-called  doctrine  of  the  last  clear  chance 
or  supervening  negligence.  The  plaintiff 
plainly  so  regarded  it  He  offered  no  evi- 
dence to  prove  that  a  situation  calling  for  or 
permitting  the  application  of  that  doctrine, 
existed,  made  in  so  far  as  the  record  dis- 
closes, no  claim  to  that  effect,  and  presented 
no  request  to  charge  upon  that  subject.  Ap- 
parently It  was  due  to  the  voluntary  action 
of  the  court  that  the  issue  of  supervening 
negligence  was  Imported  into  the  case. 

[2,  3]  It  is  the  duty  of  the  court  to  submit 
to  the  jury  no  issue  foreign  to  the  facts  in 
eviuence  or  in  respect  to  which  no  evidence 
has  been  offered.  Water  Commissioners  v. 
Bobbins,  82  Conn.  623,  74  Atl.  938.  Such 
submission,  while  improper,  may  not,  under 
all  conditions  constitute  harmful  error.  It 
will,  however,  if  the  improper  submission  Is 
calculated  to  prejudice  the  rights  of  the  ap- 
pellant. Fourette  v.  Griffin,  92  Conn.  388, 103 
Atl.  123.  This  is  a  case  of  the  latter  class, 
BO  direct  was  the  implication  that  the  evi- 
dence was  susceptible  of  a  reasonable  con- 
clusion therefrom  which  would  justify  a 
verdict  against  the  defendant,  notwithstand- 
ing that  the  plaintiff  was  guilty  of  negligence 
in  attempting  to  cross  the  tracks  as  he  did, 
and  so  strongly  did  the  plaintiffs  Injury  ap- 
peal for  relief. 

[4]  In  order  that  we  may  not  be  understood 
as  appt'ovlng  the  portion  of  the  charge  recited 


as  embodying  a  correct  exposition  of  the  law, 
we  ought  to  add  a  few  words  upon  that 
subject  The  court  manifestly  was  undertak- 
ing to  state  the  law  applicable  to  a  limited 
class  of  cases,  to  wit  those  in  which  after 
the  injured  party  had  come  into  a  position 
of  peril  there  was  neither  the  introduction 
Into  the  situation  of  a  new  and  ind^wndent 
act  of  negligence  on  the  pert  of  the  injurhig 
party  without  which  the  injury  would  not 
have  been  caused,  nor  the  continuance  by  the 
party  injured  pf  active  negligence  contribut- 
ing to  produce  the  result  which  ensued.  An 
examination  of  the  language  used  tn  Nehrlng 
v.  Conn.  Co.,  86  Conn.  109,  120,  84  Atl.  301. 
524,  45  D.  R.  A.  (N.  S.)  896,  902,  In  dealing 
with  situations  of  this  character  and  the 
somewhat  more  elaborated'  statements  upon 
the  same  subject  in  Hygienic  Ice  Co.  v.  Conn. 
Co.,  90  Conn.  21,  23,  06  Atl.  152,  and  in  Pe- 
trillo  V.  Conn.  Co.,  92  Conn.  235,  236,  102 
Atl.  607,  will  show  that  the  conditions  which 
entitle  an  injured  party's  negligence  to  be 
relegated  to  the  position  of  a  remote  cause 
of  injuries  suffered  by  him  and  the  other 
party's  negligence  to  be  regarded  as  the  sole 
proximate  cause  of  them  is  stated  too  broad- 
ly to  afford  the  jury  an  accurate  rale  for 
their  guidance.  Situations  coming  within 
the  operation  of  the  principles  attempted  to 
be  stated  by  the  court  are  those  in  whidi 
four  conditions  coexist  to  wit:  (1)  ^I^t 
the  Injured  party  has  already  come  into  a 
position  of  peril ;  (2)  that  the  Injuring  party 
then  or  thereafter  becomes,  or  In  the  exercise 
of  ordinary  prudence  ought  to  have  become, 
aware  not  only  of  that  fact,  but  also  that  the 
party  in  peril  either  reasonably  cannot  es- 
cape from  it  or  apparently  will  not  avail 
himself  of  opportunities  oi)en  to  him  for 
doing  so;  (3)  that  the  Injuring  party  subse- 
quently has  the  opportunity  by  the  exercise 
of  reasonable  care  to  save  -the  other  from 
harm ;  and  (4)  that  he  falls  to  exercise  such 
care. 

[6]  In  the  instruction  given  certain  of 
these  conditions,  while  perhapg  not  wholly 
ignored,  were  left  to  be  Inferred  rather  than 
clearly  stated.  Take,  for  instance,  the  tan- 
portant  matter  of  the  point  of  time  when  the 
defendant's  duty  would,  in  the  application  of 
the  doctrine  of  the  last  dear  chance,  take 
on  a  different  aspect  from  that  which  it  had 
when  the  situation  of  peril  was  in  the  mak- 
ing, and  his  negligence  assume  a  new  and 
more  intimate  relation  to  the  resulting  in- 
jury than  had  bis  previous  want  of  care. 
That  time  is  determined  by  two  factors,  to 
wit  the  creation  and  existence  of  a  i^tuation 
of  peril  into  which  the  injured  party  has 
come,  and  the  possession  by  the  other  part,T 
of  knowledge,  either  actual  or  constructive,  of 
certain  things  concerning  the  Injured  party's 
position  in  respect  to  that  peril.  The  in- 
struction given,  in  so  far  as  It  may  be  said 
to  cover  this  ground,  is  so  vague  and  gmeral 
that  the  jury  could  hardly  have  derived  an 
accurate   understanding   of   the   rale  tbej 
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were  called  upon  to  apply.  SMrtbermore, 
the  test  of  the  defaidant's  UaUIlty  appears 
to  have  been  made  dependent,  in  some  me&s- 
nre  at  least,  ui>on  the  actual  result  rather 
than  upon  the  exercise  or  failure  to  exercise 
reasonable  care  to  avoid  that  result 
There  is  error,  and  a  new  trial  is  ordered. 

BORABACE,  BEACH,  and  SHUMWAT, 
JJ.,  concurred. 

WHEELER,  J.  I  concur  in  the  result,  but 
prefer  to  place  the  decision  upon  the  ground 
that  the  plaintiff  did  not,  on  the  evidence, 
make  out  a  case. 


RANDAI.I/  et  al.  v.  O'DRISOOLL.    (No.  396.) 

(Supreme  Ck>iirt  of  Rhode  Island.    June  11, 
191&) 

VKRDOB  and  PnBCHABBB  9=>281(3)— VENDOR'S 

Lien — Evidence. 
Evidence  held  to  warrant  refusal  to  estab- 
lish vendor's  lien  upon  real  estate  conveyed  by 
complainants  to  defendant's  intestate. 

Appeal  from  Superior  Ck>nrt,  Providence 
and  Bristol  CJountiea;  John  W.  Sweeney, 
Judge. 

Bin  by  Edwin  R.  Randall  and  others 
against  Catherine  B.  O'DriscoU.  Decree  dis- 
missing the  bill,  and  complainants  appeal. 
Affirmed. 

Easton,  Williams  &  Rosenf  eld  and  Charles 
R.  Easton,  all  of  Providence,  for  appellants. 
Quldn  i&  Keman,  of  Providence,  for  re- 
spondent. 

PER  CURIAM.  This  Is  a  bill  in  equity 
brought  to  establish  a  vendor's  lien  on  cer- 
tain real  estate.  The  cause  was  heard  tn 
the  superior  court  by  a  justice  thereof,  and 
decree  was  entered  dismissing  the  bill.  The 
cause  is  now  before  us  on  complainants'  ap- 
peal from  said  decree. 

It  appears  that  on  August  13,  1908,  the 
complainants  conveyed  a  certain  tract  of 
land  In  East  Providence,  then  standing  in 
the  name  of  the  complainant  Mary  L.  Ran- 
dall, to  Jeremiah  P.  and  Catherine  E.  O'- 
I>riscoll.  The  complainant  Edwin  R,  Ran- 
dall testified:  That  be  had  an  agreement 
with  said  Jeremiah  F.  O'Drlscoll  that  the 
said  CDrlscoUs  would  pay  fl2,000  for 
said    property,    as   follows:   That    the  said 


O'DriscolIs  would  assume  a  certain  mort- 
gage on  said  property  to  the  Kingston 
Savings  Bank  for  $5,600;  that  Jeremiah  F. 
O'Drlscoll  would  discharge  a  second  mort- 
gage on  said  property  for  $1,000,  which  Jere- 
miah F.  O'Drlscoll  held;  and  that  the  said 
O'DriscolIs  would  pay  the  balance  of  said 
purchase  price  in  cash  to  the  complainant 
Mary  L.  pKandalL  That  there  were  other 
agreements  betweoi  the  said  Jeremiah  F. 
O'DriscoU  and  himself  as  to  the  time  of 
payment,  and  as  to  the  occupation  of  said 
land  by  the  complainants  until  the  balance 
of  the  purchase  price  should  be  paid.  In  an- 
swer to  the  question,  "Did  you  have  any 
conversation  or  talk  whatever  with  Mr.  O'- 
Drlscoll?" the  complainant  Mary  L.  Ran- 
dall testified  as  follows: 

"Well,  Mr.  O'Driscc^  told  me  that,  if  he  sold 
the  front  property,  he  would  deed  it  back  to 
me,  the  back  part;  if  he  sold  it  all  in  a  lump, 
he  would  give  me  the  sum  as  a  whole  for  the 
lot  in  the  back,  see;  and  that  is  aU  the  con- 
versation we  ever  had." 

It  further  appears  by  the  admission  of  the 
complainant  Edwin  R.  Randall  that  at  the 
time  of  this  transaction  he  was  indebted  to 
Jeremiah  F.  O'DriscoU  in  a  large  sum  of 
money,  to  the  amount  of  tffiveral  thousand 
doUars  for  merchandise  sold  by  Jeremiah  F. 
O'DriscoU  to  Edwin  R.  Randall,  and  that 
this  indebtedness  has  never  been  paid.  Jere- 
miah F.  O'DriscoU  died  in  1912;  the  respond- 
ent, Catherine  E.  O'DriscoU,  in  whose  name 
the  property  now  stands,  took  no  part  In  the 
transaction  relating  to  the  conveyance  of 
this  property,  and  has  no  knowledge  of  Its 
nature.  From  the  conduct  of  Jeremiah  F. 
O'DriscoU  In  his  lifetime,  and  of  these  com- 
plainants, we  are  of  the  opinion  that  there 
did  exist  some  verbal  agreement  between 
them  relating  to  the  transaction  in  question. 
We  are  not  satisfied,  however,  that  it  was  in 
any  material  particular  what  either  of  the 
complainants  have  claimed.  The  complain- 
ants, during  the  Ufetlme  of  Mr.  O'Drlscoll, 
took  no  steps  to  have  the  matter  straighten- 
ed out  and  made  plain.  From  an  examina- 
tion of  the  testimony  we  are  satisfied  that 
the  complainants  have  not  established  any 
right  to  relief,  and  we  feel  that  a  decree  in 
their  favor  would  amount  to  an  injustice. 

The  decree  of  the  superior  court  is  affirm- 
ed. The  cause  Is  remanded  to  tliat  court  for 
further  proceedings. 
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KIRBY  T.  RIGHARQSON.    (No.  4933.) 

(Snpreme  Court  of  Rhode  Island.    June  11, 
1918.) 

Tbiai.  ®=9260(1)— Reqitested  Xnstbuctions— 
Given  Instbtjctions. 
The  refusal  of  requested  instructions,  cov- 
ered by  the  general  charge,  is  not  error. 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  John  Doran, 
Judge. 

Action  by  Henry  A.  Klri>y  against  Charles 
N.  Richardson.  Verdict  for  plaintiff,  and  to 
the  refusal  of  the  Justice  to  direct  a  verdict 
for  defendant,  and  give  certain  of  defendant's 
reciuested  instructions,  defendant  excepts 
Exceptions  overruled,  and  case  r«nltted  to 
superior  court,  vylth  direction. 

Richmond,  Patterson  and  Cordery,  of  Provi- 
dence (Russell  W.  Rlclunond  and  C.  Leslie 
Cordery,  both  of  Providence,  of  counsel),  for 
plaintiff.  Barney,  Lee  &  McCanna,  of  Provi- 
dence (Francis  I.  McCanna,  of  Providence,  of 
counsel),  for  defendant. 


PER  CURIAM.-  This  la  an  action  of  tres' 
pass  on  the  case  for  negligence  to  recover 
damages  for  injuries  to  the  antomoblle  of  the 
plaintiff  alleged  to  have  been  caused  through 
the  negligence  of  the  servants  of  the  defend- 
ant. The  case  was  tried  before  a  justice  of 
the  superior  court  sitting  with  a  jury,  and 
resulted  In  a  verdict  for  the  plaintiff.  At  the 
conclusion  of  Ox  evidence  the  defendant  mov- 
ed that  said  justice  direct  a  verdict  for  the 
defendant  whldi  motion  was  denied.  The 
case  Is  before  us  upon  the  defendant's  excep- 
tion to  said  refusal  of  the  justice  to  direct  a 
verdict  and  upon  exertions  to  the  refusal  of 
said  justice  to  give  certain  instructions  to  the 
jury  as  requested  by  the  defendant. 

It  appears  that  the  defendant  undertoolt  to 
paint  the  automobile  of  the  plaintiff,  and  the 
plaintiff  alleges  that  while  said  automobile 
was  in  the  establishment  of  the  defendant 
it  was  very  seriously  injured  through  the  neg- 
ligence of  the  servants  of  the  defendant. 
There  was  conflicting  evidence  upon  the  is- 
sues of  the  case,  which  was  properly  submit- 
ted to  the  Juy,  and  a  verdict  In  favor  of  the 
defendant  should  not  have  been  directed. 

There  is  no  merit  in  the  defendant's  excep- 
tions to  the  refusal  of  said  justice  to  charge 
the  jury  as  requested.  The  matters  contain- 
ed in  a  number  of  these  requests  had  been 
fully  covered  in  the  general  charge  of  said 
justice,  and  in  each  of  the  others  the  action 
of  said  justice  was  without  error. 

All  of  the  defendant's  exceptions  are  over- 
ruled. The  case  Is  remitted  to  the  superior 
court,  with  direction  to  enter  judgment  upon 
the  verdict. 


KNOOP  V.   STATE  BOARD  OF  HEALTH. 
(No.  285.) 

(Supreme  Court  of  Rhode  Island.    June  13, 
191&) 

1.  Physicians  and  Stjkgeons  ®=»11(2)— Pre- 
SCBIBINO  Dbuos  —  Unprofessional"  Con- 
duct. 

Where  a  physician  prescribed  drugs  for  id- 
dicts  to  their  use  for  the  mere  purpose  of  ena- 
bling them  to  conduct  their  usual  occupation, 
he  was  guilty  of  improfegsional  and  illegal  con- 
duct. 

2.  Phtsicians  and  Scboeons  «=>11(3)— Pbe- 
scBiBiNo  Dbuos  —  Unpbofessionai.  Cos- 
duct — Revocation  of  License — Evidence. 

Evidence  held  to  warrant  the  revocation  at 
physician's  license  to  practice  on  account  of  lii> 
prescribing  morphine  and  other  drugs  for  tlu 
use  of  adoucts  to  their  use. 

Api)eal  from  State  Board  of  Health. 

Proceeding  for  the  revocation  of  the  license 
of  William  T.  Knoop  to  practice  medicine. 
From  the  decision  of  the  State  Board  of 
Health  revoking  his  license,  respondent  ap- 
peals.    Affirmed. 

Waterman  &  Greenlaw,  of  Providence 
(Edwin  J.  Tetlow,  of  Providence,  of  counsel), 
for  appellant.  Fred  A.  Otis,  Asst  Atty.  Gen, 
for  State  Board  of  Health. 

STEARNS,  J.  This  case  arises  on  appeal 
from  the  decision  of  the  state  board  of 
health  and  the  order  of  said  Iward  reroking 
the  license  of  the  appellant  to  practice  medi- 
cine. The  case  was  recently  before  this 
court  on  petition  of  the  ai^ellant  for  a  writ 
of   certiorari.      See    William   T.    Knoop  v. 

State  Board  of  Health,  41  R.  I. ,  102  All. 

609,  and  reference  is  made  to  the  report  of 
tliat  case  for  the  preliminary  history  of  the 
case. 

The  case  was  heard  de  novo  by  this  court 
on  the  oral  testimony  of  witnesses  given  be- 
fore the  court  on  the  question  whether  or 
not  the  license  of  appellant  should  be  revok- 
ed for  any  of  the  causes  specified. 

Twelve  witnesses  were  produced  by  the 
state  who  testified  in  regard  to  the  procedure 
by  which  numerous  prescriptions  for  mor- 
phine and  cocaine  were  secured  from  and 
furnished  by  the  appellant.  Dr.  Knoop,  who 
had  been  in  practice  since  1906,  and  bad  his 
oflSce  on  Broadway  In  the  city  of  Providence. 
Prior  to  1916  he  had  had  no  practice  with 
the  class  known  as  "drug  addicts."  In  1916 
and  thereafter  his  practice  to  a  very  con- 
siderable extent  appears  to  have  been  con- 
fined to  this  i)articular  class,  who  visited 
the  doctor  at  his  office  at  more  or  less  re^- 
lar  Intervals,  and  there  secured  from  him  the 
prescriptions  for  the  drugs.  The  majority 
of  the  witnesses  testified  that  no  physical 
examination  of  any  kind  was  made  by  the 
doctor  before  prescribing  the  desired  drug; 
that  they  stated  the  amount  of  morphine 
which  they  were  accustomed  to  use,  and  np- 
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on  payment  of  the  fee  charged  they  were 
given  a  prescription  to  start  with,  usually 
for  60  grains,  and  were  told  that  they  must 
make  this  last  a  week,  and  that  they  must  go 
for  as  long  a  time  as  possible  before  return- 
ing for  another  prescription,  and  that  the 
amount  of  the  prescription  would  be  reduced 
each  time  a  new  one  was  called  for.  In  no 
case  does  it  appear  that  these  patients  were 
ever  visited  in  their  homes,  or  that  any  di- 
rections were  given  to  assist  these  sufferers 
in  freeing  themselves  from  the  drug  habit 
As  a  matter  of  fact,  many  of  the  patients 
did  not  want  to  be  cured,  but,  on  the  con- 
trary, they  desired  to  get  their  re^fular  sup- 
ply of  drugs  and  to  continue  the  use  of  drugs. 
Many  of  them  .would  and  did  use  any  strate- 
gem  or  deceit.  If  necessary,  to  secure  large 
and  frequent  supplies.  One  or  more  of  the 
addicts  treated  by  the  doctor  were  known 
to  be  men  who  had  criminal  records,  others 
were  known  to  be  vendors  of  the  drug  when- 
ever they  were  able  to  secure  an  extra  sup- 
ply. There  were  two  families  in  which  both 
husband  and  wife  had  been  treated  by  the 
appellant  at  his  office.  These  people  ap- 
peared to  be  reputable  working  people,  and 
one  of  them  has  since  been  cured  of  the 
drug  habit,  not,  however,  as  a  result  of  the 
appellant's  treatment  The  .wife  of  the  last- 
mentioned  patient  Is  a  robust,  healthy  wo- 
man who  did  not  use  drugs  at  all,  but, 
acting  by  direction  of  her  husband,  she  be- 
came a  patient  of  appellant,  and  secured  a 
number  of  prescriptious  for  morphine,  nom- 
inally for  her  own  use,  but  in  reality  for  the 
use  of  her  husband  and  a  friend  of  his.  This 
woman  swears  that  the  appellant  made  no 
examination  of  her,  but  gave  her  a  prescrip- 
tion upon  her  request  and  statement  that  she 
.was  accustomed  to  using  drugs.  The  doctor 
testifies  in  this  case,  as  in  every  other  case, 
that  he  did  examine  the  patient;  that,  as 
the  woman  claimed  to  take  the  drug  by  eat- 
ing it,  rather  tlian  by  the  usual  method  of 
hypodermic  injection,  it  was  more  difficult 
to  discover  by  examination  whether  she  was 
telling  the  truth,  but  that  finally  he  became 
convinced,  principally  from  the  appearance 
of  her  eyes,  that  the  woman  was  an  addict, 
and  then  gave  her  a  prescription  for  mor- 
phine. 

The  court  saw  the  withesses  and  heard 
them  testify,  and  we  are  satisfied  in  the  case 
of  tills  woman  and  in  certain  other  cases 
that  no  examination  of  the  patient  ,was  made 
before  the  prescription  for  the  drug  was 
given. 

The  so-called  treatment  of  these  patients 
was  the  same  regardless  of  their  physical 
and  mental  condition,  past  history,  or  en- 
vironment. In  response  to  questions  the 
doctor  testified  as  follows: 

"311  Q.  Did  you  ever  try  to  prescribe  tor 
any  of  these  patients  any  substitute  for  mor- 
phine? A.  I  Dave  prescribed  in  a  number  of 
instances.  I  had  quite  a  few  patients  taking 
what  I  call  ray  cure,  that  is,  a  cure  I  had. 
312~Q.  Did  yon  try  this  cure  on  any  of  these 


patients  that  testified  in  this  case?  A.  None 
of  these  here.  313  Q.  Then  you  did  have  some- 
thiaf  you  could  give  in  place  of  morphine?  A. 
I  did  BUKgest  it  to  them  and  wanted  them  to 
take  it  in  liquid  and  tried  hard  and  tried  the 
best  I  could  to  influence  them  to  take  it  that 
way." 

In  numerous  Instances  the  patients  by  pay- 
ing an  additional  fee  secured  prescriptions 
for  cocaine  also.  The  excuse  for  using  this 
given  by  the  patient  was  that  the  cocaine  re- 
lieved the  pain  caused  by  the  needle  when  the 
morphine  Injection  was  taken.  The  appellant 
says  that  the  cocaine  was  prescribed  in  one 
case  for  neuralgia  or  neuritis,  and  in  other 
cases  to  relieve  the  patients  from  constipa- 
tion, one  of  the  common  results  of  drug  using. 
Neither  explanation  is  convincing.  The  pa- 
tient undoubtedly  wanted  the  cocaine  to  sat- 
isfy the  craving  for  drugs.  The  cocaine  hab- 
it is  as  well  recognized  by  the  medical  profes- 
sion as  the  morphine  habit,  and,  as  stated  by 
one  of  the  medical  witnesses  in  regard  to 
this  particular  subject,  it  does  not  seem  fair 
for  the  sake  of  relieving  the  aliments  above 
mentioned  to  take  the  risk  of  fastening  an 
added  drug  habit  upon  a  patient  who  is  al- 
ready a  victim  of  the  morphine  Kablt  When- 
ever a  cocaine  prescription  was  written  an 
extra  charge,  usually  $1,  was  made  in  addi- 
tion to  the  customary  charge  to  the  morphine 
user  of  $2. 

The  appellant  claimed  that  the  treatment 
given  to  these  patients  was  given  in  good 
faith  and  In  accordance  with  recognized 
medical  practice  of  "cure  by  reduction." 
Testimony  was  given  in  regard  to  this  form 
of  treatment  to  show  that  the  method  was  to 
decrease  regularly  and  continuously  the 
amount  of  the  drug  taken  by  the  patient  and 
to  deprive  the  patient  of  the  drug  entirely 
as  soon  as  feasible.  It  appears  that  this 
method  has  been  used  with  more  or  less  suc- 
cess when  applied  in  institutions  where  the 
patient  was  under  the  constant  observation 
and  continued  control  of  the  physician,  where 
the  amount  of  each  dose  could  be  regulated 
by  the  physician,  and  not  by  the  patient,  and 
that  in  some  cases  it  had  been  used  with  suc- 
cess outside  of  an  institution  when  the  pa- 
tient was  possessed  of  strong  will  power  and 
a  fixed  determination  to  be  cured,  but,  if  the 
patient  was  lacking  either  in  the  necessary 
will  power  or  the  desire  to  be  cured,  that 
this  treatment  would  be  of  no  avail.  One  of 
the  physicians  who  testified  on  behalf  of  the 
appellant  testified  very  frankly  that  he  would 
not  undertake  the  treatment  outside  of  an  in- 
stitution of  an  addict  who  did  not  desire  to 
be  cured,  for  the  obvious  reason  that  it  would 
be  useless. 

In  the  case  at  bar  the  appellant  continued 
to  treat  a  number  of  these  addicts,  when  he 
knew,  according  to  his  own  testimony,  that 
they  did  not  desire  to  be  cured,  that  they  were 
getting  drugs  from  other  sources  in  addition 
to  the  amount  prescribed  by  him,  and  had 
secured  prescriptions  for  additional  amounts 
from  him  on  their  false  statements  that  they 
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had  lost  a  part  of  tbelr  we^ly  snwly.  l%e 
appellant  admitted  that  a  better  way  of  secar- 
Ing  a  favorable  resnit  would  hare  been  to  have 
required  his  patients  to  come  to  his  office  at 
frequent  Interrals,  ther^y  giving  him  the- 
power  to  observe  thrir  conditions  and  con- 
trol the  size  of  the  doses.  His  reason  for 
not  reqairlng  tills  of  his  patients  was  that 
some  of  his  patients  were  poor  and  that  any 
sodb  requirement  wonld  result  in  his  losing 
his  patients.  However  well  founded  this  fear 
may  have  been.  It  can  hardly  be  urged  seri- 
ously as  a  good  reason  for  a  failure  to  apply 
the  method  of  treatment  which  was  required. 
In  the  fall  of  1916  the  api>ellant  went  away 
on  Iiis  vacation  for  a  couple  of  weeks.  Be- 
fore leaving  he  filled  out  and  signed  a  num- 
ber of  prescriptions  for  drugs,  leaving  a 
blank  for  the  date  In  the  month  to  be  filled 
in  when  the  prescription  was  Issued  in  bis 
absence,  l^ese  prescriptions  were  left  with 
a  female  relative  of  his  wife  who  was  by  ar- 
rangement to  remain  in  his  office  and  give 
the  prescriptions  to  his  patients  if  they  called 
for  them,  and  who  then  was  to  fill  in  the  date 
on  the  prescription  when  delivered.  This 
attendant  had  no  medical  training,  and  her 
only  acquaintance  with  the  patients  was  such 
as  she  may  have  acquired  from  having  seen 
them  in  the  office  of  the  doctor  at  different 
times  for  a  week  or  two  prior  to  his  depar- 
ture, niat  the  appellant  expected  to  cure  his 
patients  by  such  a  course  of  procedure  is  in- 
credible. That  he  did  not  expect  to  cure  his 
patients  is  made  dear  by  his  own  testimony, 
when  he  was  recalled  to  the  witness  stand 
after  other  witnesses  had  testified  in  regard 
to  his  method  of  treatment  The  appellant 
then  admitted  that  he  did  not  expect  to  cure 
his  patients,  that  the  only  practical  way  of 
effecting  a  cure  would  be  by  placing  them 
under  control  In  some  Institution,  and  that 
hhi  object  was  to  give  tUs  patients  a  sufficient 


supply  of  the  drug  to  enable  them  to  continue 
their  usual  occupations. 

[1]  This  particular  testimony  requires  no 
extended  comment  Such  treatment  for  audi 
an  avowed  purpose  is  illegal  and  nnprofes- 
slonal.  One  of  the  objects  of  the  statute 
(chapter  178  of  the  Gen.  Laws,  1909)  Is  to 
prevent  drug  addicts  from  securing  the  de- 
sired drug,  and  thereby  enabling  them  to  con- 
tinue the  drug  habit  The  Legislature  rec- 
ognized the  necessity  of  making  some  provi- 
sion for  these  unfortunate  people  and  in  a 
proi)er  case  the  law  permitted  physicians  to 
prescribe  morphine,  etc.  Such  treatment, 
however,  must  be  in  accordance  with  the  rec- 
ognized practice  of  medldne,  the  object  of 
whldi,  in  cases  wherever  it  is  possible,  is  to 
effect  a  cure. 

[2]  The  procedure  followed  by  the  appel- 
lant neither  cured  the  patient  nor  was  it 
adapted  to  cure  him.  So  long  as  the  patient 
was  able  to  procure  his  supply  of  the  drug  he 
would  remain  a  drug  addict.  The  treatment 
of  the  appellant  was  directed  prindpally  with 
the  purpose  of  securing  the  fees  whldi  his 
patients  paid  to  Urn  In  order  to  secure  the 
desired  prescription,  and  the  conduslon  from 
the  testimony  is  Irresistible  that  whatever 
reductions  were  made  In  the  amount  of  the 
drug  prescribed  were  due  more  to  a  desire  on 
the  part  of  the  appellant  to  escape  a  prosecu- 
tion for  violation  of  the  law  than  to  any  ex- 
pectation on  his  part  of  effecting  a  cure  of 
said  patients  or  of  securing  for  his  patients 
any  permanent  benefit. 

We  are  of  the  opinion  that  the  appellant 
has  been  guilty  of  gross  unprofessional  con- 
duct and  of  conduct  making  him  an  unfit  per- 
son to  practice  medldne  In  this  state. 

The  finding  of  the  state  board  of  health 
revoking  the  certificate  of  appellant  authoriz- 
ing him  to  practice  medldne  and  surgery  in 
this  state  Is  affirmed. 
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GORSKI  V.  CONSOLIDATED  BBJNDERING 
CO.     (No.  5158.) 

(Supreme  Court  of  Bhode  iBland.     June  12, 
1918.) 

Landlord  and  Tenant  €=»  164(5)— Liabiutt 
FOR  Defects. 
Where  on  leased  premises  an  oi>«i'  barrel, 
sunk  into  the  ground  to  receive  the  waters  of 
a  spring,  was  perfectly  obvious  and  remained 
in  the  same  condition  before  and  after  the 
letting,  the  landlord  was  not  liable  to  a  sob- 
tenant  for  death  of  his  little  child  falling  into 
the  barrel. 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  George  T. 
Brown,  Judge. 

Action  by  Stanislaus  Gorskl  against  the 
Consolidate*}  Rendering  Company.  Verdict 
directed  for  defendant,  and  new  trial  denied 
plaintiff,  and  plaintiff  excepts.  Exceptions 
OTerruled,  and  case  remitted,  with  direction 
to  enter  Judgment  for  defendant  upon  the 
directed  yerdlct. 

Thomas  L.  Carty,  of  Pawtucket,  for  plain- 
tiff. Gardner,  Pirce  &  Thomley,  of  Provi- 
dence (Charles  R.  Haslam  and  Benjamin 
M.  McLyman,  both  of  Providence,  of  coun- 
sel), for  defendant. 

PARKHl|RST,  C.  J.  This  is  an  action  of 
trespass  on  the  case  for  negligence  brought 
by  the  father  of  Helena  Gorskl,  a  child  about 
2  years  and  7  months  old,  to  recover  for  the 
loss  of  her  services  during  her  minority  and 
for  burial  expenses.  It  being  alleged  in  the 
declaration  that  the  defendant  owned  a  dwell- 
ing bouse  and  land ;  that  the  plainttfTs  child 
on  the  18th  day  of  April,  1917,  was  upon  the 
land  with  the  knowledge  and  consent  and  at 
the  invitation  of  the  defendant;  that  it  was 
the  duty  of  defendant  to  keep  Its  premises 
in  a  reasonably  safe  condition  so  that  the 
child  might  not  be  Injured;  that  the  defend- 
ant did  not  exercise  due  care,  etc.,  but  kept 
and  maintained  on  the  premises  a  large  bar- 
rel or  hogshead  sunk  in  the  ground  for  the 
purpose  of  retaining  spring  water,  which 
was  uncovered,  and  unguarded  to  the  knowl- 
edge of  defendant;  that  the  child,  while  tn 
the  exercise  of  due  care,  stumbled  and  fell 
Into  the  barrel  and  was  drowned. 

The  case  was  tried  January  23-24,  1918, 
before  a  Judge  of  the  superior  court  and  a 
jury,  and  at  the  conclusion  of  the  plaintiff's 
testimony,  and  after  the  plaintiff  rested  his 
case,  the  defendant  also  rested  its  case,  and 
moved  for  the  direction  of  a  verdict  In  its 
behalf  on  the  ground  that  the  defendant 
was  not,  as  a  matter  of  law,  liable  for  the 
death  of  the  child.  The  motion  was  grant- 
ed, and  by  direction  of  the  court  a  verdict  for 
the  defendant  was  rendered  by  the  jury. 
Thereafter  plaintiff  filed  a  motion  for  new 
trial  which  was  denied,  and  thereafter  filed 
Its  bin  of  exceptions,  based  upon  the  denial 


of  Its  motion  for  a  new  trial  and  upon  the 
direction  of  a  verdict  for  the  defendant.  The 
case  is  before  this  court  upon  the  bill  of  ex- 
ceptions. 

The  exception  based  upon  the  denial  of  the 
motion  for  a  new  trial  Is  not  pressed  be- 
fore this  court;  the  only  exception  argued 
being  the  one  based  upon  the  direction  of  a 
verdict  for  the  defendant 

The  facts  disclosed  upon  the  evidence  are 
substantially  as  follows:  The  defendant  on 
April  18,  1917,  was,  and  for  a  long  time  bad 
been,  the  owner  of  a  three-tenement  house 
situate  upon  a  large  lot  of  land  fronting  upon 
Mineral  Spring  avenue,  a  highway  in  the 
city  of  Pawtucket,  B.  I.  The  house  was 
located  about  100  feet  back  from  and  front- 
ing toward  Mineral  Spring  avenue.  There 
were  pathways  leading  across  the  lot  from 
the  street  to  the  house,  commonly  used  by 
the  tenants  to  approach  the  entrances  to  the 
house.  In  troat  of  the  middle  portion  of  the 
house,  and  Immediately  adjacent  to  the  front 
wall  thereof,  was  a  depression  or  area  about 
10  or  12  feet  square  and  4  feet  deep,  with 
the  wall  of  the  house  at  the  bad^  and  partly 
on  two  sides,  wfth  a  red-painted  picket  fence 
about  3%  feet  high  on  the  front  of  the  area 
and  on  the  remainder  of  the  two  sides. 
About  in  the  center  of  this  area  was  a  bar- 
rel sunk  hito  the  ground  so  that  only  an  Inch 
or  two  of  the  rim  extended  above  the  sur- 
face. There  was  a  natural  spring,  the  wat- 
ers from  which  were  received  In  this  barrel 
and  flowed  out  of  it  over  one  side.  The  wat- 
er In  the  barrd  was  about  2  feet  deep. 
There  was  a  gate  in  the  front  portion  of  the 
red  picket  fence,  and  from  the  gate  leading 
down  to  the  level  of  the  spring  were  three 
wooden  steps.  It  also  appears  that  there 
was  a  piazza  on  the  front  of  a  part  of  tho 
house,  and  that  the  end  ot  the  piazza  adjoin- 
ed the  area  of  the  spring  and  overlooked  it, 
and  was  guarded  on  that  end  by  a  fence 
or  railing.  It  also  appears  that  the  entrance 
to  the  tenement  where  the  plaintiff  lived  as 
a  boarder  with  John  Urban,  who  hired  and 
occupied  one  tenement  in  the  house,  passed 
over  this  piazza  to  the  door  of  the  house. 

John  Urban,  a  witness  for  the  plaintiff, 
had  hired  a  tenement  on  the  second  floor  of 
this  house,  more  than  a  year  before  April  18, 
1917,  and  lived  there  up  to  the  time  of  the 
accident  with  his  family,  consisting  of  a 
wife  and  three  children.  He  also  took  board- 
ers, and  about  three  weeks  I)efore  April  18, 
1917,  he  took  the  plaintiff  and  his  wife  and 
two  children  as  boarders,  and  they  were  liv- 
ing there  as  such  at  the  time  of  the  accident. 
It  also  appears  that  Mr.  Urban  had  previous- 
ly lived  in  a  tenement  on  the  first  floor  of 
the  same  house,  and  that  he  had  full  knowl- 
edge of  the  location  and  surroundings  of  the 
spring,  and  full  opportunity  to  become  ac- 
quainted with  the  same,  although  he  says 
neither  he  nor  his  boarders  had  any  occasion 
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to  use  water  therefrom  as  there  was  running 
water  In  the  house. 

It  appears  that  on  April  18,  1917,  about 
half  past  12  (noon),  the  plaintUF  then  being 
away  at  his  work,  his  wife  and  her  child 
Helena  Gorskl  were  having  their  dinner  in 
the  Urban  kitchen;  that  the  child  left  the 
table  before  her  mother,  and  went  out  of  the 
house;  that  a  few  moments  thereafter  there 
was  an  outcry  from  children  in  the  front 
yard  that  Helena  was  In  the  spring;  that  an- 
other boarder,  John  Hawrilak,  heard  the 
outcry,  and  ran  out  and  found  the  cfaUd 
head  down  In  the  spring,  took  her  out  of  It; 
and  that  she  could  not  be  resuscitated,  al- 
though efforts  were  made.  It  appears  that 
she  was  drowned.  At  that  time  It  appears 
that  the  gate  In  the  fence  in  front  of 
the  spring  was  wide  open.  It  also  api)ears 
that  the  gate  was  not  very  secure;  that  one 
of  the  posts  was  loose;  that  the  gate  could 
be  closed  by  moving  the  post ;  and  that  it  had 
been  In  that  condition  at  the  time  when  Mr. 
Urban  first  lived  In  the  house,  and  ever 
since  up  to  the  day  of  the  accident.  After 
the  accident  Mr.  Urban  nailed  up  the  gate, 
but  he  never  made  any  complaint  to  the 
landlord  or  Its  agent  at  any  time  before 
the  accident,  nor  does  it  appear  that  any 
complaint  was  made  In  relation  to  the  spring 
or  gateway,  after  the  accident,  to  the  land- 
lord or  Its  agent,  until  some  weeks  later, 
when  It  appears  that  complaint  was  made 
that  the  water  from  the  spring  was  leaking 
into  the  cellar. 

Furthermore,  it  nowhere  appears  that 
the  landlord  at  or  before  the  letting  of 
the  tenement,  or  at  any  time,  made  any 
agreement  to  make  any  repairs,  improve- 
ments, or  changes,  either  to  the  house  or  to 
its  surroundings.  It  nowhere  clearly  ap- 
pears that  at  any  time  was  the  barrel  cov- 
ered or  that  any  provision  was  made  by  any 
one  for  keeping  It  covered.  It  appears  to 
have  been  open  at  the  time  of  the  letting,  for 
the  witness  Hawrilak,  who  went  to  the  house 
with  Urban  on  the  day  when  he  hired  the 
lower  tenement,  says: 

"He  was  with  me.  but  he  was  apstairs,  and 
I  was  standing  in  the  yard  and  looking  at  the 
water." 

The  time  referred  to  was  upwards  of  two 
years  before  the  accident  At  and  from  that 
time  the  evidence  shows  that  Urban  was 
fully  charged  with  knowledge  of  the  exist- 
ence and  condition  of  the  spring,  of  the  gate 
in  the  fence,  and  all  the  surroundings. 

It  nowhere  appears  that  the  landlord  re- 
tained any  control  or  use  of  the  yard  or  of 
the  spring  or  did  any  act  showing  any  such 
retention,  control,  or  use.  On  the  contrary, 
so  far  as  there  is  any  evidence.  It  shows 
that  John  Urban,  being  the  sole  tenant  in 
possession  of  the  only  tenement  rented  upon 
these  premises  at  and  for  a  long  time  prior 
to  the  accident,  had  the  sole  use  and  control 
of  the  yard  and  of  all  things  therein.  Includ- 


ing the  spring  and  its  Inclosnre,  and  was  en- 
titled to  make  such  use  thereof  for  all  neces- 
sary and  convenient  domestic  purposes  as  lie 
saw  fit,  for  himself  and  his  family  and  for 
all  such  persons  as  he  saw  fit  to  invite  upon 
the  premises  and  into  his  house  as  boarders. 

There  was  no  privity  of  contract  between 
the  defendant  and  the  plaintiff  or  any  mem- 
ber of  his  family,  and  there  Is  no  evidence 
that  the  defendant  knew  of  the  presence  of 
the  plaintiff  or  his  family  upon  the  prem- ' 
ises,  and  no  evidence  to  support  the  alle^- 
tlon  of  the  declaration  that  the  plaintiff's 
daughter  Helena  Gorskl  "was  in  and  upon 
said  premises,  with  the  knowledge  and  con- 
sent, and  at  the  invitation,  of  the  said  de- 
fendant." 

The  general  principle  governing  the  rela- 
tion of  landlord  and  tenant  with  regard  to 
the  liability  of  the  landlord  for  injuries  re- 
sulting from  lack  of  repair  or  dangerous 
condition  of  premises  let  was  stated  by  this 
court  in  Whitehead  v.  Comstock  Co.,  25  B. 
I.  423.  at  page  425,  56  Atl.  at  page  447,  as 
follows: 

"We  think  it  is  clear  that  the  demurrer 
should  be  sustained.  It  is  well-settled  law 
that  there  is  no  implied  warranty  on  the  part 
of  a  landlord  that  the  premises  let  by  him  are 
suitable  for  the  purpose  for  which  they  were 
hired.  *Tbe  maxim  caveat  emptor  applies,  and 
the  lessee  takes  the  risk  of  condition,  unless  h« 
protects  himself  by  express  covenant.  In  oth- 
er words,  the  tenant  takes  the  premises  "for 
better  or  for  worse,"  and  cannot  complain  that 
they  were  not  constructed  differently.'  Mac* 
Adam  on  Land.  &  Ten.  (3d  Ed.)  p.  1^245.  Kail- 
ton  V.  Taylor,  20  B.  I.  279  [38  Atl.  980,  39  L. 
R.  A.  246],  is  to  the  same  efFeot.  Bee,  also. 
Etatton  V.  Gerrlsh,  9  Cush.  89  [55  Am.  Deo. 
45];  Royce  v.  Guggenheime,  106  Mass.  201  [8 
Am.  Hep.  322];  VToods  v.  Cotton  Co..  1.^ 
Mass.  357  [45  Am.  Rep.  3441:  Taylor  on  Land. 
&  Ten.  (8th  Ed.)  H  327.  328. 

"In  short,  the  law  undoubtedly  is,  as  held 
by  the  court  in  the  well-reasoned  case  of  I^^r- 
cell  V.  English,  80  Ind.  34  [44  Am.  Rep.  255], 
that  no  duty  to  repair  on  the  part  of  the  land- 
lord arises  out  of  the  relation  of  landlord  and 
tenant;  but,  on  the  contrary,  this  relation  de« 
volves  that  duty  upon  the  tenant,  and  it  it 
only  where  the  landlord  contracts  to  keep  the 
premises  in  repair  that  he  is  burdened  with 
that  duty.  And,  as  said  by  the  court  in  that 
case:  'The  logical  conclusion  from  this  prin- 
ciple (and  a  more  firmly  settled  one  there  is 
not  in  all  the  books)  is  that  a  landlord,  not 
under  contract  to  repair,  is  not,  as  a  general 
rule,  responsible  to  the  tenant  for  injuries 
caused  by  a  defective  condition  of  the  demised 
premises.'  See,  also,  Humphrey  v.  Wait,  22 
Up.  Can.  Com.  Pleas,  580. 

"In  cases  where  there  is  fraud  or  conceal- 
ment on  the  part  of  the  landlord  regarding  the 
safe  condition  of  the  premises  let,  a  different 
rule  would  apply,  as,  for  instance,  where  there 
are  hidden  traps  or  pitfalls  which  are  known 
to  the  landlord,  but  unknown  to  the  tenant  (see 
Capen  v.  HaU,  21  R.  L  366  [43  AU.  817]),  and 
Uiat  latter  is  injured  thereby,  without  any  fault 
on  his  part.  But  in  the  absence  of  any  agree- 
ment to  repair  the  demised  premises  on  the 
part  of  the  landlord,  and  in  the  absence  of  any 
fraud  or  concealment  on  his  part  as  to  their 
safe  condition,  and  the  defects  in  the  premises 
are  not  secret,  but  obvious,  the  authorities 
seem  to  be  unanimous  that  the  tenant  takes 
the  risk  of  their  safe  occupancy.  Harpel  v. 
Fall  1:63  Minn.  520],  65  N.  W.  913;    Wood's 


Digitized  by 


Google 


H.I.) 


OOR8KI  V.  CONSOLIDATED  KENDERINO  CO. 


909 


Land.  &  Ten.  |  382;  Caratoirs  t.  Taylor,  L.  R. 
6  Ex.  217;  Davidaon  v.  i^acher,  11  Colo.  683 
[19  Pac.  662,  7  Am.  St  Rep.  267];  Moyniban 
T.  Allyn,  162  Maaa.  270  [38  N.  E.  497] ;  Jaffe 
▼.  Hartean,  56  N.  Y.  808  [15  Am.  Rep.  488]; 
Tfaompgon  on  Neg.  Tol.  1,  |  1131,  and  casea  in 
note." 

See,  also,  Davis  t.  Smith,  26  R.  I.  129,  136, 
58  Atl.  630,  66  L.  R.  A.  478,  106  Am.  St  Rep. 
691,  3  Ann.  Cas.  832.  See,  also,  as  to  nonlia- 
bility of  landlord  for  obvious  defects  and  for 
latent  defects  not  actually  known  to  him, 
the  following  additional  authorities:  Qulnn 
V.  Perham,  161  Mass.  162,  23  N.  E.  735; 
O'MaUey  v.  Twenty-Five  Associates,  178 
Mass.  555-558,  60  N.  B.  387;  Freeman  v. 
Hunnewell,  163  Mass.  210,  39  N.  E.  1012; 
Bowe  v.  Bunking,  135  Mass.  380,  383,  46 
Am.  Rep.  471;  Purcell  v.  English,  86  Ind. 
34,  44  Am.  Sep.  255 ;  1  llfTany,  Land.  &  Ten. 
634d ;   Dobson  v.  Horsley,  [1915]  1  K.  B.  634. 

In  this  case  there  Is  no  evidence  of  any 
fraud  or  concealment  on  the  part  of  the 
landlord;  <m  the  contrary,  all  the  evidence 
shows  that  the  spring  and  its  condition  and 
surroundings  were  at  and  before  the  time  of 
the  letting  the  same  as  they  always  remained 
thereafter  and  were  well  known  to  the  tenant 
all  the  time,  and  were  also  perfectly  obvious 
to  the  plaintlit  from  the  time  when  he  and 
his  wife  came  there  to  board.  If  the  latter 
did  not  see  them  as  they  claim  in  their  testi- 
mony. It  was  due  to  their  own  lack  of  ob- 
servation, and  not  to  any  fraud  or  conceal- 
ment on  the  part  of  the  landlord. 

The  subtenant  has  no  greater  right  of  re- 
covery In  such  case  than  has  the  tenant  him- 
seUf  The  principle  is  well  stated  In  Towne 
V.  Thompson,  68  N.  H.  317,  319,  44  Atl.  492, 
493  (46  L.  R.  A.  74$: 


"The  possession  of  leased  premises  is  in  the 
tenant.  Persons  who  occnpy  by  bis  permis- 
sion, as  his  subtenants,  servants,  employes,  or 
members  of  his  family,  do  not  occupy  by  per- 
mission of  the  landlord,  and  their  rights  in  re- 
gard to  injuries  received  from  defects  in  the 
premises  are  governed  by  the  same  rules  and 
are  subject  to  the  same  limitations  as  the  ten- 
ant's. Bowe  V.  Hunking.  135  Mass.  380.  383 
[46  Am.  Rep.  471];  Jaffe  v.  Harteau,  56  N. 
Y.  398  [15  Am.  Rep.  438] ;  1  Tay.  L.  &  T,  s. 
175a," 

See,  also,  same  general  principle  recog- 
nized in  Cole  V.  McKey,  66  Wis.  500,  506, 
29  N.  W.  279,  57  Am.  Rep.  293,  and  1  Tiffany, 
Land.  &  Ten.  §  968,  p.  650,  and  applied  in 
Henson  v.  Beckwith,  20  R.  I.  165,  168,  37 
Atl.  702,  38  L.  R.  A.  716,  78  Am.  St.  Sep. 
847,  and  cases  cited. 

We  find  In  accordance  with  the  fundamen- 
tal principles  above  set  forth,  as  recognized 
and  applied  in  our  own  cases,  and  supported 
by  authority  generally,  that  the  plaintiff 
made  out  no  case  for  recovery,  and  that  the 
direction  of  a  verdict  for  the  defendant  was 
proper. 

This  decision  on  the  fundamental  ques- 
tion renders  unnecessary  the  discussion  of 
some  incidental  matters  suggested  on  de- 
fendant's brief. 

We  find  no  cases  upon  plaintiff's  brief 
which  controvert  the  opinion  above  set  forth. 
Such  cases  as  are  cited  therein  relate  to  dif- 
fering states  of  fact  and  different  {principles 
of  decision. 

The  plaintiff's  exceptions .  are  overruled, 
and  the  case  Is  remitted  to  the  superior 
court  sitting  In  Providence  county,  with  di- 
rection to  enter  its  Judgment  for  defendant 
upon  the  directed  verdict. 
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JACKSON  V.  STATE.     (No.  1.) 
(Court  of  Appeals  of  Maryland.    Feb.  27,  1918.) 

1.  CONSTITnTIONAL    LAW    ^=215  —  DlBCBIMI- 

nation  bmatjse  of  colob — puechase  and 

Bnjotment  of  Property. 
The  right  of  citizen  to  acquire  or  use  prop- 
erty  cannot  be  validly  restricted   by   state   or 
municipality  on  the  ground  of  his  -color. 

2.  CONSTirUTlONAL    LAW     «=>278(1)— MUNICI- 
PAL COEFOBATIONB   <&=>600  —  DUE  PbOCESS 

OF  Law. 
An  ordinance  forbidding  the  occupancy  by  a 
member  of  one  of  the  races  of  a  house  in  a 
block  in  which  members  of  the  other  race  are 
the  "only"  residents,  although  making  an  ex- 
ception in  favor  of  property  rights  already 
vested,  is  unconstituticmal,  in  that  it  denies  due 
process  of  law,  in  violation  of  Const.  U.  S. 
Amend.  14,  since  it  restricts  property  rights  of 
individuals  on  acount  of  their  color. 

Appeal  from  Criminal  Court  of  Baltimore 
City. 

"To  be  oflBcialiy  reported." 

Proceedings  by  tlie  State  against  Thomas 
S.  Jackson.  From  tlie  Judgment  rendered, 
Jackson  appeals.    Reversed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
THOMAS,  PATTISON,  URNER,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

C.  C.  Fitzgerald  and  W.  Ashbie  Hawkins, 
both  of  Baltimore,  for  appellant  S.  S.  Field, 
Cil^-  Sol.,  of  Baltimore  City,  and  Albert  C. 
Ritchie,  Atty.  Gen.,  for  the  State. 

URNER,  J.  It  Is  not  necessary  to  decide 
whether  the  ordinance  before  tis,  providing 
for  the  segregation  of  races  in  the  dty  of 
Baltimore,  obviates  the  specific  objectloas  on 
account  of  which  a  prior  ordinance,  having 
the  same  object  In  view,  was  b^d  Invalid  by 
this  court  in  the  case  of  State  v.  Gurry,  121 
Md.  534,  88  AU.  646,  47  L.  B.  A.  (N.  S.)  1087, 
Ann.  Cas.  1915B,  957.  Since  the  decision  of 
that  case  the  Supreme  Court  of  the  United 
States,  in  Buchanan  v.  Warley,  245  U.  S.  60, 

38  Sup.  Ct.  16,  62  L.  Ed.  ,  has  declared 

regulations  of  this  character  to  be  In  con- 
travention of  the  Fourteenth  Amend- 
ment to  the  federal  Constitution.  This  con- 
clusion was  announced  with  particular  refer- 
ence to  an  ordinance  of  the  dty  of  Louisville, 
but  the  principle  of  the  decision  applies  with 
equal  force  to  the  ordinance  here  under  con- 
sideration. The  two  enactments  are  essential- 
ly alike  in  theory  and  purpose.  Botli  were 
designed'  to  promote  the  segregation  of  the 
wtUte  and  colored  races  by  restrictions  and 
prohibitions  imposed  upon  the  exercise,  under 
certain  conditions,  of  the  ordinary  rights  of 
citizens  in  the  purchase  and  occupancy  of 
prorerty.  The  Louisville  ordinance  provided 
in  effect  that  no  member  of  either  race  should 
occupy  as  a  residence  any  house  in  a  city 
block  in  which  the  majority  of  the  houses 
were  inhabited  by  members  of  the  other  race, 
while  the  Baltimore  ordinance  forbids  the 
occupancy  by  a  member  of  one  of  the  races 
of  a  house  in  a  block  in  which  members  of  j 


the  other  race  were  the  only  reiddents.  In 
each  instance  an  esception  was  made  in 
favor  of  property  rights  already  vested. 

In  the  case  Involving  the  Louisville  ordi- 
nance the  Supreme  Court,  In  its  opinion  as 
delivered  by  Mr.  Justice  EHiy,  said: 

"The  concrete  question  here  is:  May  the 
occupancy  and,  necessarily,  the  purchase  and 
sale  of  property  of  which  occupancy  is  an  inci- 
dent, be  inhibited  by  the  states,  or  by  one  of 
its  municipalities,  solely  because  of  the  color 
of  the  proposed  occupant  of  the  premiMS? 
That  one  may  dispose  of  his  property,  subject 
only  to  the  control  of  lawful  enactments  cm- 
tailing  that  right  in  the  public  interest,  must  be 
conceded.  The  question  now  presented  makes 
it  pertinent  to  inquire  into  the  constitutioiial 
right  of  the  white  man  to  sell  his  property  to 
a  colored  man,  having  in  view  the  legal  status 
of  the  purchaser  and  occupant." 

After  referring  to  cases  in  which  the  eCtect 
of  the  Thirteenth  and  Fourteenth  Amend- 
ments was  discussed,  the  opinion  proceeded: 

"In  giving  legislative  aid  to  these  constitu- 
tional provisions  Congress  enacted,  in  186& 
chapter  31,  g  1,  14  Stat.  27  (Rev.  Stat*  i 
1978  [U.  S.  Corap.  St  1916,  $  3931]),  that:  'AH 
citizens  of  the  United  States  shall  have  tiie 
same  right,  in  every  state  and  territory,  as  is 
enjoyed  by  white  dtizens  thereof  to  inherit, 
purchase,  lease,  sell,  hold  and  convey  real  and 

?erBonal  property.'  And  in  1870,  by  chapter 
14,  S  16,  16  Stat  144  (Rev.  Stats.  {  1977  [r. 
S.  Comp.  St  1916,  §  3925])  that:  'AU  persons 
within  the  jurisdiction  of  the  United  States 
shall  have  the  same  right  in  every  state  and 
territory  to  make  and  enforce  contracts,  to 
sue,  be  parties,  give  evidence,  and  to  the  full 
and  equal  benefit  of  ail  laws  and  proceedings 
for  the  security  of  persons  and  property  as 
is  enjoyed  by  white  dtizens,  and  shall  be  sub- 
ject to  like  punishment  pains,  penalties,  taxes, 
licenses  and  exactions  of  every  kind,  ami  no 
other.'  In  the  face  of  these  constitutional  and 
statutory  provisions,  can  a  white  man  be  de- 
nied, consistently  with  due  process  of  law,  the 
right  to  dispose  of  his  property  to  a  purchaser 
by  prohibiting  the  occupation  of  it  for  the  sole 
reason  that  the  purchaser  is  a  person  of  color 
intending  to  occupy  the  premises  as  a  place 
of  residence?  The  statute  of  1866,  originall.T 
passed  under  sanction  of  the  Thirteenth 
Amendment  (14  Stat  27),  and  practically  re- 
enacted  after  the  adoption  of  the  Fourteenth 
Amendment  (16  Stat.  144),  expressly  provided 
that  all  citizens  of  the  United  States  in  any 
state  shall  have  the  same  right  to  purchase 
property  as  is  enjoyed  by  white  dtizena  Col- 
ored persons  are  citizens  of  the  United  States 
and  have  the  right  to  purchase  property  and 
enjoy  and  use  the  same  without  laws  discrim- 
inating against  them  solely  on  account  of 
color.  HaU  v.  De  Cuir,  95  U.  S.  485,  50Ss  24 
Lu  Ed.  547.  These  enactments  did  not  deal 
with  the  social  rights  of  men,  but  with  tho^e 
fundamental  rights  in  property  which  it  was 
intended  to  secure  upon  the  same  terms  to  dt- 
izens of  every  race  and  color.  Civil  Rights 
Cases,  109  U.  S.  3,  22,  3  Sup.  Ct  18,  27  L.  IM- 
835.  The  Fourteenth  Amendment  and  these 
statutes  enacted  in  furtherance  of  its  purpose 
operate  to  qualify  and  entitle  a  colored  man 
to  acquire  property  without  state  legislation 
discriminating  against  him  solely  because  of 
color." 

Reference  is  made  in  the  opinion  to  cases 
in  which  laws  were  sustained  which  "separat- 
ed the  races  on  the  basis  of  equal  accommoda- 
tions in  public  conveyances,"  and  which  pro- 
vided for  "separation  In  the  public  schools 
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of  wbite  find   colored   pupils   where   equal 
privileges  are  given."    The  court  said: 

"But  in  view  of  the  rights  secured  by  the 
Fourteenth  Amendment  to  the  federal  Consti- 
tution such  legislation  must  have  its  limita- 
tions, and  cannot  be  sustained  where  the  ex- 
ercise of  authority  exceeds  the  restraints  of 
the  Constitution.  We  think  these  limitations 
are  exceeded  in  laws  and  ordinances  of  the 
character  now  before  us." 

The  opinion  then  continued: 

"It  is  the  purpose  of  such  enactments,  and 
it  is  frankly  avowed  it  will  be  their  ultimate 
effect,  to  require  by  law,  at  least  in  residential 
districts,  the  compulsory  separation  of  the  races 
on  account  of  color.  Such  action  is  said  to  be 
essential  to  the  maintenance  of  the  purity  of 
the  races,  although  it  is  to  be  noted  in  the  or- 
dinance under  consideration  that  the  employ- 
.  ment  of  colored  servants  in  white  families  is 
permitted,  and  nearby  residences  of  colored  per- 
sons not  coming  within  the  blocks,  as  defined 
in  the  ordinance,  are  not  prohibited.  The  case 
presented  does  npt  deal  with  an  attempt  to 
prohibit  the  amalgamation  of  the  races.  The 
right  which  the  ordinance  annulled  was  the 
civil  right  of  a  white  man  to  dispose  of  his 
proper^  if  he  saw  fit  to  do  so  to  a  person  of 
color  and  of  a  colored  person  to  make  such 
disposition  to  a  white  person.  It  is  urged  that 
this  proposed  segregation  will  promote  the  pub- 
lic peace  by  preventing  race  conflicts.  Desir- 
able as  this  is,  and  important  as  is  the  preser- 
vation of  the  public  peace,  this  aim  cannot  be 
accomplished  by  laws  or  ordinances  which  deny 
rights  created  or  protected  by  the  federal  Con- 
stitution. It  is  said  that  such  acquisitions  by 
colored  persons  depreciate  property  owned  in 
the  neighborhood  by  white  persons.  But  prop- 
erty may  be  acquired  by  undesirable  white 
neighbors  or  put  to  disagreeable  though  law- 
ful uses  with  like  results.  We  think  this  at- 
tempt to  prevent  the  alienation  of  the  prop- 
erty in  question  to  a  person  of  color  was  not 
a  legitimate  exercise  of  the  police  power  of  the 
Btate,  and  is  in  direct  violation  of  the  funda- 
mental law  enacted  in  the  Fourteenth  Amend- 
ment of  the  Constitution  preventing  state  in- 
terference with  property  rights  except  by  due 
process  of  law." 

In  the  case  of  Carey  v.  City  of  Atlanta, 
143  Ga.  192,  84  S.  E.  456,  1  L.  H.  A.  1915D, 
684,  Ann.  Cas.  1916E,  1151,  an  ordinance  sim- 
ilar In  principle  to  the  Louisville  and  Balti- 
more ordinances  was  held  to  be  unconstitu- 
tional and  void.  That  decision  was  cited  by 
the  Supreme  Court  in  the  Louisville  case, 
with  a  quotation  from  It  which  concludes  as 
follows: 


"The  effect  of  the  ordinance  under  considera- 
tion was  not  merely  to  regulate  a  business  or 
the  like,  but  was  to  desti-ey  the  right  of  the 
individual  to  acquire,  enjoy,  and  dispose  of  his 
property.  Being  of  this  character,  it  was  void 
as  being  opposed  to  the  due  process  clause  of 
the  Constitution." 

[1,2]  It  Is  thus  definitely  settled,  upon  the 
highest  authority,  that  the  right  of  the  Indi- 
vidual citizen  to  acquire  or  use  property  can- 
not be  validly'  restricted  by  state  or  munici- 
pality on  the  ground  of  his  color.  In  declar- 
ing this  rule  of  constitutional  law  the  Su- 
preme Court  has  not  coufiued  its  operation  to 
such  conditions  only  as  the  Louisville  case  . 
presented.  The  principle  Is  broad  enough  to 
Invalidate  any  ordinance  or  statute  which 
seeks  to  make  the  ownership  or  occupancy  of 
property.  In  particular  localities,  depend  up- 
on the  color  of  the  persons  by  whom  the 
right  may  be  asserted.  This  is  Just  as  dis- 
tinctly the  object  of  the  Baltimore  ordinance 
as  of  the  one  directly  Involved  In  the  deci- 
sion of  the  Supreme  Court.  The  fact  that 
the  former  deals  with  city  blocks  which  are 
occupied  wholly  by  white  or  colored  resi- 
dents, while  the  latter  relates  to  blocks  in 
which  the  white  or  colored  inhabitants  are 
merely  In  the  majority,  does  not  create  any 
essential  difterence  in  principle  or  purpose 
between  the  two  ordinances.  In  each  In- 
stance there  is  an  attempted  limitation  of 
the  property  rights  of  individuals  on  account 
of  their  color,  and  this  ground  of  constitu- 
tional objection  is  equally  present  whether 
the  residential  sections  to  be  regulated  are 
occupied  wholly  or  only  in  part  by  the  mem- 
bers of  the  respective  races.  The  Baltimore 
s^regation  ordinance  Is  clearly  opposed  to 
the  principle  declared  and  enforced  by  the 
Supreme  Court  In  holding  the  Louisville  ordi- 
nance to  be  Invalid,  and  we  can  therefore 
have  no  hesitation  la  deciding  that  the  pre»' 
ent  ordinance  is  likewise  unconstitutional. 
The  same  conclusion  in  reference  to  this  or- 
dinance has  been  reached  by  Judge  Rose  In 
the  United  States  District  Court  for  the  Dis- 
trict of  Maryland  In  the  case  of  United 
States,  Use  of  Coleman,  v.  Henry,  reoently 
decided  (no  opinion  filed). 

Judgment  reversed. 
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BATKBWICZ  et  ux.  t. 
(No.  44.) 


KABA  et  uz. 


(Court  of  Errors  and  Appeals  of  Ifew  Jersey. 
May  8,  1918.) 

1.  MoBTGAOES   ®=>415(2)— Veindob  and  Pub- 

CHASEB      lg=»175— FOSECLOSCRK— DEFE-SBES— 

Defective   Title. 
A  defective  title  is  no  defense  to  a  fore- 
closure of  a  purchase-money  mortgage  or  ground 
of  abatement  of  price,  in  the  absence  of  fraud 
or  eviction. 

2.  Vendor   and   Purcjtaseii  «=9218— Bights 
of  mobtoagob — ejectment. 

Right  of  vendor  to  sue  adjoining  owner  for 
encroachment  on  land  nold  passes  to  purchaser. 

3.  Covenants  $=>92  —  Breach— Bncboaoh- 

HENTS. 

The  ordinary  covenants  being  against  law- 
ful and  paramount  incumbrances  by  Convey- 
ance Act  (2  Comp.  St.  1910,  p.  1571)  §§  10», 
110,  do  not  apply  to  a  case  where  an  adjoining 
landowner  encroaches  on  the  vendee's  posses- 
sion. ' 

Appeal  from  Court  of  (Chancery. 

Suit  by  Ignatz  Ratkewlcz  and  vrife  against 
Framlsck  Kara  and  wife.  From  a  decree 
for  complainants  discharging  rule  to  show 
cause  why  final  decree  should  not  be  opened 
and  leave  given  to  answer  (102  AtL  634),' de- 
fendauts  appeal.    Affirmed. 

Robert  S.  Hartgrove,  of  Jersey  City,  for 
appellanta  Adrian  D.  Sullivan  and  Albert 
K.  Ck>ndlct,  both  of  Passaic,  for  appellees. 


KALISCH,  J.  The  complainants  gave  to 
the  defendants  a  warranty  deed,  containing 
'  the  usual  covenants  of  seisin,  right  to  con- 
vey, quiet  enjoyment,  further  assurance,  and 
warranty,  and  as  part  of  the  consideration 
money  of  the  conveyance  of  the  premises 
took  a  mortgage  thereon  for  $300.  The  de- 
fendants having  defaulted  in  the  payment  of 
the  mortgage,  complainants  brought  foreclo- 
sure proceedings,  and  no  answer  or  plea  be- 
ing filed  by  the  defendants,  the  proceedings 
eventually  terminated  In  a  decree  for  the 
complainants. 

The  defendants  upon  a  rule  to  show  cause, 
allowed  in  the  Court  of  Chancery,  sought 
permission  to  answer  out  of  time  In  order 
to  set  up  by  way  of  abatement  of  the  pur- 
chase price  and  as  a  defense  to  the  foreclo- 
sure that  defendants  had  brought  an  action 
of  ejectment  agolnst  an  adjoining  owner,  the 
foundation  of  whose  building,  at  the  time  of 
the  conveyance,  was  nine  inches  over  the 
line  of  the  premises  conveyed,  and  recovered 
6  cents  damages  and  costs  and  entered  a 
Judgment  for  that  amount  The  Vice  Chan- 
cellor discharged  the  rule.    This  was  right 

[1]  Even  a  defective  title  is  no  defense  to 
the  foreclosure  of  a  purchase-money  mort- 
gage or  ground  of  abatement  of  price,  in  the 
absence  of  fraud  or  eviction.  Hulflsh  v. 
O'Brien,  20  N.  J.  Eq.  230,  affirmed  by  this 
court  In  22  N.  J.  Eq.  471.    An  outstanding  ti- 


tle or  incumbrance  Is  no  defense  witbont  ac- 
tual or  constructive  eviction.  Glenn  v. 
Whipple,  12  N.  J.  Eq.  50.  The  covenants  in 
the  deed  are  against  paramount,  lawfnl 
claims.  Washburn  on  Real  Property,  p.  660. 
Here  there  was  no  lawful  right  outstanding. 
The  vendee  got  the  right  of  possession  whicb 
is  what  Is  covenanted. 

[2]  What  happened  was  that  a  trespasser 
had  wronged  the  vendor  who  could  eject  Mm 
with  mesne  profits;  that  legal  right  passed 
to  the  vendee,  who  exercised  his  right  and 
brought  ejectment  which  confirmed  (not  de- 
stroyed) his  title. 

[3]  No  doubt  an  agreement  might  bare 
been  made  by  which  the  vendor  would  pay 
the  expense,  but  the  ordinary  covenants  do 
not  cover  such  a  case;  they  are  against 
lawful  and  paramount  incumbrances.  See 
Conveyance  Act  (2  Comp.  St  p.  1571)  H  109, 
110. 

The  order  discharging  the  rule  to  show 
cause  is  affirmed,  with  costs. 


MOUNTAIN"  ICE  CO.  v.  COURT  OP  COM- 

MON  PLEAS  IN  AND  FOR  MORRIS 

COUNTY  et  al.« 

(Supreme  Court  of  New  Jersey.     July  18, 
1917.) 

Masteb    and    Servant   «=»373— Workmen's 
Compensation  Act  —  Skylarking  —  Risks  \ 
Incident  to  Employment. 
Where  two  boys  employed  in  an  ice  plant 
who  were  skylarking  were  ordered   by   the  su- 
perintendent  to   go   to  work,   and   ten   minutes 
later  one  of  the  boys  struck  another  a  blow  in 
the  side  of  the  head  with  an  ice  pick,  fracturing 
his  skull  and  rendering  him  unconscious,  the  ac- 
cident was  a  risk  reasonably  within  the  contem- 
plation of  the  master  and  incident  to  the  em- 
ployment under  the  existing  circumstances;  th< 
master  having  knowledge  of  the  skylarking. 

Certiorari  to  0)urt  of  Common  Pleas,  Mor- 
ris County. 

Proceeding  by  Jennie  McNeill,  guardian  of 
Albert  McNeill,  a  minor,  and  others,  for  com- 
pensation under  the  Workmen's  Compensa- 
tion Act  (Act  AprU  4,  1911  [P.  I*  p.  1341),  op- 
iwsed  by  the  Mountain  Ice  Company.  Com- 
pensation was  awarded,  and  the  Mountain 
Ice  Company  brings  certiorari.    Affirmed. 

Argued  February  term,  1917,  before  SWAT- 
ZE.  MINTURN,  and  KALISCH,  JJ. 

M.  Casewell  Heine,  of  Newark,  for  prosecu- 
tor. James  H.  BollthOt  of  Rockaway,  for  de- 
fendants. 

PER  CURIAM.  The  single  question  pre- 
sented for  review  on  this  certiorari  relate! 
to  a  finding  by  the  court  below  In  a  work- 
man's comi>ensatlon  case  that  the  accident 
to  the  employe  arose  out  of  his  employment 
The  legal  propriety  of  this  finding  Is  assail- 
ed, by  counsel  for  prosecutor,  thus: 
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"That  the  court  Improperly  found  froca  the 
above  facts  that  the  accident  arose  'out  of  the 
employment  by  respondent." 

McNeil,  a  youth  19  years  of  age,  was  em- 
ployed by  the  prosecutor  as  a  switcher  at  Its 
Icehouse  near  Mt.  Tabor.  The  method  of 
work  aiH>ears  to  bare  been  as  follows:  The 
Ice,  after  being  cut,  was  run  Into  the  Ice- 
house along  a  runway,  and  at  the  end  of  this 
runway  In  the  house  two  workmen  known  as 
switchers  were  stationed,  wbo.sat  or  stood  op- 
posite to  each  other  at  the  end  of  the  run- 
way. As  the  ice  came  along  the  runway,  the 
switchers  grappled  them  with  hooka  and 
switched  them  over  In  the  direction  of  the 
place  where  they  were  to  be  stored  and  to 
which  the  blocks  were  finally  conducted  by 
other  workmen  who  received  them  with  long 
poles  with  books  on  the  end,  by  means  of 
which  they  guided  the  cakes  to  their  final  po- 
sition in  which  they  were  stored  tier  upon 
Uer. 

On  the  day  of  the  accident  Toomey,  a 
youth  not  quite  16  years  of  age,  was  station- 
ed with  McNeill  at  the  end  of  the  run ;  Toom- 
ey standing  from  five  to  ten  feet  behind  Mc- 
Neill, who  was  sitting  on  a  box  and  engaged 
in  switching  the  blocks  of  ice  as  they  came 
along  on  the  run  over  to  Toomey  who  in  his 
turn  disposed  of  them.  It  appears  that  an 
hour  or  two  before  the  accident  McNeUl  was 
sitting  on  a  box  at  the  runway  and  Toomey 
was  teasing  and  annoying  him  by  pulling 
out  the  box  from  under  McNeill  with  bis 
pole.  He  did  this  several  times,  and  McNeill 
repeatedly  told  Toomey  to  stop  and  not  to 
interfere  with  the  work.  Toomey,  however, 
persisted  In  annoying  McNeill,  whereupon  a 
scuffle  ensued  between  them,  during  which 
time  the  president  and  the  foreman  of  the 
company  came  along  and  the  foreman  said  to 
the  boys  cut  it  out  and  go  to  work,  wbldi  ot^ 
der  was  obeyed.  About  ten  minutes  later 
while  McNeill  was  at  work,  Toomey  struck 
blm  a  blow  on  the  side  of  the  bead  with  an 
ice  pick,  fracturing  bis  skull  and  rendering 
him  unconscious. 

Counsel  for  the  prosecutor  relies  on  Hnlley 
V.  Moosbrugger,  88  N,  J.  Law,  161,  95  Atl. 
1007,  L.  B.  A.  1916C»  1203,  as  controlling. 
But  the  facts  of  the  present  case  clearly  dis- 
tinguish it  from  the  case  cited  and-relled  on. 
Here  it  appears  that  the  master  had  knowl- 
edge of  what  had  transpired  between  the  two 
youths  and  ordered  them  back  to  work. 
Therefore  it  cannot  be  fairly  said  that  what 
did  happen  to  McNeill  was  not  a  risk,  rea- 
sonably within  the  contemplation  of  the  mas- 
ter, and  incident  to  the  employment  under 
the  then  existing  circumstances.  In  HuUey 
V.  Moosbrugger,  supra,  the  master  had  no 
previous  knowledge  of  skylarking  going  on 
among  the  young  men  in  the  shop,  and  there- 
fore It  was  held  that  it  was  not  a  risk  within 


the  contemplation  of  the  master  as  incident 
to  the  employment 
The  Judgment  will  be  afiirmed,  with  costs. 


SCHAPFEB  V.   KBBSTOVNIKOW. 
(No.  42/319.) 

(Conrt  of  Chancery  of  New  Jersey.    March  22, 
1918.) 

1.  EJVIDBNCK   ®=>349— FOBEION   BECOKD— COPT 
— ATJTHBNT1CA.T10W. 

Where  Y.,  "parish  priest  of  village  of 
Vodytchejc,"  in  Bassia,  certified  to  a  copy  of  a 
baptismal  record  of  the  "parish  of  the  Church 
of  the  Holy  Conception"  in  such  villaee,  a  cer- 
tificate of  the  United  States  consul  describing 
Y.  as  "vicar  of  the  Church  of  the  Virgin"  in 
such  village  .was  insufficient  to  show  that  such 
priest  was  the  legal  custodian  of  such  record, 
and  such  record  cannot  be  received  in  evidence. 

2.  Evidence  «=s>349  —  Fobkion  Bbcosds  — 
Copies. 

Copies  of  foreign  records  ought  not  to  be 
accepted  unless  by  an  exact  and  compelling 
vouching  according  to  the  rules  of  the  common 
law  and  the  usages  of  nations,  upon  which  their 
admissibility  exclusively  depends. 

3.  Evidence  «=»349— Foreign  Bboobdb— Ai7- 

TJIENTICATION— PbESUMPTION. 

That  the  seal  of  a  church  affixed  by  a  priest  , 
to  a  certification  of  a  copy  of  a  church  record  ' 
raises  in  Bussia  a  presumption  that  he  was  the 
legal  custodian  of  the  record  has  no  extraterri- 
torial influence ;  the  competency  of  a  foreign 
record  depending  wholly  on  the  authentication 
by  an  accredited  representative  of  the  United 
States  government,  the  sufficiency  of  which  is 
to  be  adjudged  by  the  tribunal  in  which  it  is 
offered  as  evidence. 

■1.  Evidence  «=3349— Poreion  Becobds— Ad- 

missibilitt. 

^  Since  the  statutes  of  Bussia  make  it  the 
duty  of  a  parish  priest  to  record  only  births, 
marriages,  and  deaths,  duly  authenticBted  copies 
are  admissible  to  prove  such  facts,  but  not  for 
the  purpose  of  proving  baptism  of  an  adult,  un- 
less their  authenticity  is  established  by  compe- 
tent testimony. 
5.  Evidencx    «=3318(3)— Fobeion    Becobds— 

Heabsat. 
Where  in  Bussia  the  officially  prescribed 
method  of  identification  of  persons  baptized  was 
by  a  statement  of  the  "vocation,  first  name, 
patronymic  and  surname  of  parents,  and  what 
reliKion,"  a  statement  "M.  A.  B.,  a  former  Jew- 
ess, who  at  holy  baptism  received  the  name  of 
M.  v.,"  must  be  regarded  as  purely  hearsay, 
as  competent  records  are  evidential  only  of  that 
which  is  lawfully  entered.. 

On  reopening  former  opinion  (102  Atl.  248) 
to  receive  additional  testimony.  Former  de- 
cision adhered  to. 

Abe  J.  David  and  James  G.  Connolly,  both 
of  Elizabeth,  for  petitioner.  Benjamin  M. 
Weinberg,  of  Newark,  for  defendant. 


BACEES,  V.  C.  After  deciding  this  case 
(102  Atl.  246),  it  was  reopened  to  enable  the 
complainant  to  introduce  records,  not  avail- 
able at  the  time  of  the  hearing,  tending  to 
show  that  the  defendant  had  been  baptized  In 
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the  Greek  Ortbodox  Churcli  previous  to  lier 
alleged  first  marriage.  The  paper  now  offer- 
ed Is  entitled  "Extract  from  the  Metrical  Rec- 
ord, Part  1,  of  Births  for  the  year  1889,  Issu- 
ed by  the  Parish  of  the  Church  of  the  Holy 
Conception  of  Our  Lady,  Village  Vodytchek, 
Proskurov  District,  PodoUa  Province,"  and 
Its  contents  certified  to  in  the  following  man- 
ner: 

"The  foregoing  metrical  record  is  a.  correct 
copy  of  the  original  records  in  the  parish  of 
the  Church  of  the  Holy  Conception,  village 
Vodytchek,  Proskurov  district,  Podolla  prov- 
ince. 

"In  witness  whereof,  we  have  attached  here- 
to our  bands  and  the  church  seal. 

"Parish  Priest  of  Village  Vodytchek: 

[Signed]    Alexander  Yaroshevitch. 

"Deacon: 

[Signed]    Alexander  Leontov." 

The  United  States  consul  at  Odessa,  Rus- 
sia, attested  by  his  consular  seal  that:  • 

"Alexander  Ynroshevich,  vicar  of  the  Church 
of  the  Virgin  in  the  village  of  Vodichki,  district 
of  Proskurof,  govornment  of  Podolia,  Russia, 
is  an  official  authorized  to  keep  records  of  bap- 
tisms performed  in  his  church,  and  that  his 
hand  and  seal  affixed  to  the  foregoing  instru- 
ment is  worthy  of  all  due  faith  and  credit." 

[1,2]  Parish  records  of  births,  marriages, 
and  deaths  are  kept  in  pursuance  of  law  in 
Russia,  and  copies  thereof,  when  duly  certi- 
fied by  the  parish  priest,  who  Is  a  quasi  pub- 
lic official,  are  received  In  evidence  by  the 
courts  of  that  country.  Copies  of  such  rec- 
ords, so  attested,  are  admitted  in  evidence  by 
our  courts  when  duly  authenticated  under 
the  hand  and  seal  of  tiie  accredited  represen- 
tative of  the  United  States  government  to 
that  country.  Barber  v.  International  Oo.  of 
Mexico,  73  Conn.  587,  48  Atl.  758.  The  fun- 
damental infirmity  in  the  document  before 
me  is  that  it  does  not  appear  that  the  priest 
and  deacon  who  certified  to  its  correctness 
are  the  legal  custodians  of  the  original  rec- 
ord or  that  they  bear  any  relation  to  tlie 
Church  of  the  "Holy  Conception  of  our  Lady," 
whose  records  they  presume  to  certify.  The 
authentication  of  the  American  consul  is,  it 
will  be  oljserved,  that  the  certifying  priest 
is  the  vicar  of  the  "Church  of  the  Virgin"  in 
the  village  of  Vodytchek,  and  "is  an  official 
authorized  to  keep  records  of  baptisms  per- 
formed in  his  church."  This  would  Indicate 
that  there  are  two  parishes  in  the  village. 
What  Jurisdiction,  if  any,  the  vicar  of  one 
had  over  the  other  and  Its  records  is  not  ap- 
parent and  upon  this  we  are  not  allowed  to 
speculate,  nor  as  to  whether  the  discrepancy 
Is  due  to  a  confusion  of  names.  "The  object 
of  any  such  authentication  (by  the  consulates) 
is  to  afford  satisfactory  evidence  that  the 
document  offered  Is  In  fact  certified  by  the 
official  custodian  of  the  original  of  which  it 
purports  to  be  a  copy,  having  due  authority 
to  make  such  certification.  Any  evidence  is 
sufficient  for  this  purpose  which  Is  calculated 
to  give  reasonable  assurance  of  the  facta  in 
question.    Of  this  nature  Is  whatever  legiti- 


mately tends  to  prove  that  the  document  was 
obtained  from  the  office  where  the  original 
la  kept;  that  the  signature  of  the  certificate 
was  made  by  the  individual  whose  name  is 
thus  subscribed;  that  he  held,  at  the  time,  the 
official  position  Indicated  by  his  subscription; 
and  that  it  is  one  of  the  functions  of  those 
holding  that  itosltion  to  certify  to  such  cop- 
ies." Barber  v.  International  Co.  of  Mexico, 
supra.  The  authentication  falls  short  of 
these  essentials.  As  8U<A  method  of  proof 
permits  of  no  inquiry  into  the  genuineness  of 
the  record  certified.  In  the  making  of  whlcb 
the  parties  sought  to  be  bound  liad  no  hand, 
litigants  must  be  held  to  a  rigid  compliance. 
Copies  of  nonjudicial  records  of  our  own  pub- 
lic institutions,  although  attested  by  the  legal 
custodian  under  his  official  seal,  are  not  re- 
ceivable in  evidence  unless  commanded  by 
statute  (Traction  Co.  v.  Board  of  Works,  57 
N.  J.  Law,  313,  30  Atl.  581),  and  a  fortiori 
copies  of  foreign  records  ought  not  to  be  ac- 
cepted unless  by  an  exact  and  compelling 
vouching  according  to  the  rules  of  the  com- 
mon law  and  the  usages  of  nations,  upon 
which  their  admissibility  exclusively  depends. 

[3]  It  was  testified  by  a  Russian  lawyer, 
attached  to  the  Russian  consulate  in  New 
York,  that  the  seal  of  the  church  affixed  by 
the  priest  to  his  certification  raised  a  pre- 
sumption in  Russia  that  he  was  the  legal 
custodian  of  the  record.  This  does  not  meet 
the  point  T^e  presumption  has  no  extra- 
territorial Influence.  The  competency  of  the 
record,  all  subsidiary  formalities  having  been 
complied  with,  depends  upon  the  authentica- 
tion by  the  consul,  the  sufficiency  of  which 
is  to  be  adjudged  by  the  tribunal  in  which  it 
Is  offered  as  evidence. 

[4]  There  Is  another  reason  for  reJecHn? 
the  document.  The  statutes  of  Russia  make 
It  the  duty  of  the  parish  priest  to  record  all 
births,  marriages,  and  deaths.  There  is  no 
provision  requiring  him  to  record  baptisms. 
Records  of  births  are  to  be  entered  Imme- 
diately after  the  performance  of  the  baptis- 
mal ceremony.  There  is  no  provision  for  the 
keeping  of  a  record  of  the  baptism  of  adults 
who  change  their  religion  to  that  of  the 
Christian  faith.  In  practice,  the  entries  of 
births  and  baptisms  are  combined  in  the 
church  record,  and  whUe  state  and  diorcta 
are  Inseparable,  yet  the  only  duty  Imposed 
by  statute  upon  the  department  of  church  is 
to  record  births ;  the  -  baptismal  entries  in 
connection  therewith  constituting  the  record 
of  ecclesiastical  procedure,  not  required  by 
law  to  be  kept,  so  far,  at  least,  as  has  been 
shown  by  the  evidence.  Considered  In  this 
twofold  aspect,  the  record  is  provable  in  evi- 
dence in  this  Jurisdiction  for  the  purpose  of 
establishing  the  birth  of  an  Individual  by  a 
duly  authenticated  copy,  but  for  the  purpo^ 
of  proving  baptism  it  is  not  admisdUe,  un- 
less its  authenticity  is  established  by  com- 
petent testimony,  as  in  Supreme  Assembly  v. 
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McDtmald.  69  N.  J.  Law,  248,  35  Atl.  1061 ; 
Hancock  v.  GatboUc  Benerolent  Legion,  67 
N.  J.  Law,  614,  52  Aa  301 ;  Lewis  v.  Mar- 
shall et  al.,  5  Pet  470,  8  L.  Ed.  195;  Bladc- 
Durn  V.  Crawford,  70  U.  S.  (3  WalL)  175,  18 
L.  Ed.  186;  Huntly  v.  Compstock,  2  Root 
(Conn.)  89;  Weaver  v.  Lelmon,  52  Md.  708; 
Kennedy  r.  Doyle,  92  Mass.  (10  Allen)  161; 
Succession  of  Hebert,  33  La.  Ann.  1099 ;  Sac- 
cession  of  Justus,  48  La.  Ann.  1096,  20  South. 
680. 

[8]  Now,  yrhea  we  look  Into  the  document, 
we  find  further  reason  for  not  receiving  it 
In  evidence.  For  a  clearer  understanding, 
the  pertinent  parts  are  reproduced: 


Maria  was  bapti^d,  and  that  her  godparents 
and  the  officiating  clergymen  were  as  stated, 
and  that  there  were  no  witnesses  present. 
But  who  this  Maria  was  Is,  as  a  matter  of 
record,  undisclosed.  The  officially  prescribed 
method  of  identiflcatlon,  by  a  statement  of 
the  "vocation,  first  name,  patronymic  and 
surname  of  parents,  and  what  religion,"  was 
entirely  ignored,  unless  It  be  that  the  words 
"Greek  Orthodox"  described  the  religious 
faith  of  the  parents,  which  surely  was  not 
the  case  in  this  Instance.  The  substituted 
and  gratuitous  identification  of  "Malka  Alzi- 
kova  Rosenblitt,  a  fwmer  Jewess,  who  at 
holy  baptism  received  the  name  of  Maria  and 


Extract  from  the  Uetrtcsl  Records,  Part  1,  ol  Births  tor  the  Tear  1881. 
[Sheet  extended  below.] 


Number  ot  Births. 
Male  Female  - 
Sex.     Sex. 


Month  and  Date.    Name  of  Infant. 
Birth.     Baptism. 


Vocation,  First  Name  Patronymic  and  Surname  ot 
Parents  and  What  Beligton. 


NOVEMBBR 
31 


Malka  Alzlkova  Rosenblitt,  a  former  Jewess,  who  at 
Marta  holy    baptism    received   the    name    ot   Maria    and 

Vaailieva,  after  her  godparent;    a  resident  of  vil- 
lage Tchemo-Ostrov; 
Oreek  Orthodox. 

Parish  Priest:    Simon  Krassorskl. 
Deacon:    Vasilt  Zavalntttkl, 


[Extension  ot  Sheet] 


Vocation,  First  Name  and  Pat- 
ronymic and  Surname  ot  Clod- 
parents. 


Who  Performed  the  Ceremony. 


Attendance  ot   Witnesses   b7  Be- 
quest. 


Tcuili  Michailov  Zapevalo,  Senior 
Police  Official  of  the  Third 
Orenburg  Cossack  Regiment, 
and 

Maria  Ivanovo,  wife  ot 

Marian  RutzinsM. 


Priest:    Simon  KrassoTsU 

and 
Deacon:    ZaTalnltzkl, 


Ag  a  record  of  births  for  the  year  1889, 
It  Is  not,  of  course,  descriptive  of  the  de- 
fendant, for  it  is  an  admitted  fact  that  at 
tliat  time  she  was  18  years  of  age.  And  as  a 
baptismal  entry,  obvlonsly,  it  is  imperfect. 
We  may  gather  ft-om  It  that  on  November 
2d  of  that  year  an  Infant  of  the  name  of 


Vasilleva,  after  her  godparent,  a  resident  of 
village  Tcherno-Ostrov,"  mast  be  disregarded 
as  purely  hearsay.  (Competent  records  are 
evidential  only  of  that  which  Is  lawfully  en- 
tered. 

A  decree  may  be  entered  as  heretofore  adr 
vised. 
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PRODUCERS'  LUMBER  CO.  t.  GUINIVEN. 

(Saprem«   Court  of  Pennsrlvania.       Feb.  26, 
1918.) 

1.  Master  and  Sebvant  «=»70(3)— Pebcbwt- 

AGE    OF    PeOFITS— DBAWIWO    ACCOUNIV- LlA- 

BiUTT  or  Kmploy£. 
Under  a  contract  between  an  employer  and 
an  employ*,  providing  that  the  latter  should  re- 
ceive as  compensation  one-half  of  the  net  profits 
of  his  department  and  should  have  a  drawing 
account  of  a  fixed  sum  per  month  chargeable  as 
against  his  share,  where  his  department  yielded 
no  profits  during  the  contract  period,  he  was 
liable  to  the  employer  for  the  amount  advanc- 
ed to  him  on  account,  where  there  waa  nothing 
to  show  that  such  advances  were  to  be  consider- 
ed as  salary. 

2.  Pabtnkbship   «=»9(1)  —  Shabinq   Pbofits 
AS  Compensation  fob  Sebvices. 

Under  contract  providing  that  employ6 
should  receive  one-half  of  net  profits  of  his  de- 
partment and  have  a  monthly  drawing  account 
chargeable  against  his  share,  such  employ^  was 
not  a  partner. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Assumpsit  to  recover  the  amount  paid  to 
an  employ^  on  a  drawing  account  by  the 
Producers'  Lumber  Company,  for  the  use 
of  J.  Edward  Smith  and  Franklin  A.  Smith, 
copartners  trading  as  Franklin  A.  Smith  & 
Sons,  and  J.  Edward  Smith  and  Franklin  A. 
Smith,  Jr.,  c(^artners  trading  as  Franklin 
A.  Smith  &  Sons,  successors  to  the  Producers' 
Liunber  Company,  against  John  J.  Guinlven. 
From  a  judgment  for  plaintiff  for  want  of 
a  sufiaclent  affidavit  of  defense,  defendant  ap- 
peals.   Affirmed. 

Argued  before  POTTER,  STEWART, 
MOSCHZISKBR,  FRAZER,  and  WALLING, 
JJ. 

John  P.  Connelly,  of  Pbilad^phia,  for  ap- 
pellant Owen  J.  Roberts  and  Charles  I. 
Cronln,  both  of  Philadelphia,  for  appellees. 

PER  CURIAM.  [1,  2]  It  appears  from  the 
record  In  this  case  that  defendant  was  em- 
ployed aa  manager  of  a  department  of  plain- 
tiffs' business,  and  was  to  receive  as  com- 
pensation a  sum  equal  to  one-half  of  the 
net  profits  of  the  department.  He  was  to 
have  a  drawn  account  of  a  fixed  sum  per 
mouth,  which  was  to  be  charged  to  him  as 
against  the  amount  of  compensation  to  which 
he  might  be  ultimately  entitled.  It  turned 
out,  however,  that,  owing  to  losses  through 
bad  accounts,  the  business  of  defendant's  de- 
partment yielded  no  profits  during  the  period 
In  question,  and  as  a  result  the  defendant 
was  Indebted  to  plaintiffs  for  the  amount  of 
money  which  had  been  advanced  to  him. 
There  is  nothing  in  the  contract  to  Justify 
the  claim  that  the  advances  made  to  defend- 
ant were  to  be  considered  as  salary,  and  the 
court  below  very  properly  held  that  the  affi- 
davit of  defense  was  insufficient  In  so  far  as 
it  was  based  upon  a  claim  for  salary  under 


the  contract.    Defendant  was  not  a  partner, 
but  his  compensation  was  clearly  d^tendent 
upon,  and  was  to  be  measured  by,  the  amount 
of  profits  made  in  bis  department. 
The  Judgment  Is  affirmed. 


MARSH  ▼.  PHILADELPHIA  &  R.  RT.  00. 

(Supreme  Court  of  Pennsylvania.     March  11, 
1618.) 

1.  Railboads  <S=»350(3)— Cbossino  Accidest 
— QtMSTioN   fob  Jubt— Negligence. 

In  an  action  against  a  railroad  for  damages 
for  the  death  of  plaintiff's  husband,  who  to 
reach  his  work  had  to  cross  a  railroad  track. 
and  who  while  attempting  to  cross  by  passing 
around  the  end  of  the  car  fell  on  a  pile  of 
earth  and  sustained  fatal  injuries,  held,  on  the 
evidence,  that  the  defendant's  negligence  was 
for  the  jury. 

2.  Railroads  «=3S50(15)— Injttbt  on  Tback 
—  Questions  fob  Jubi  —  CoKTRiBUTOBt 
Negligence. 

In  such  action,  held,  on  the  evidence,  that 
the  decedent's  contributory  negligence  was  for 
the  jury. 

3.  Railroads  ^»326(1)— Cbossiito  Accident 
— contbibvtobt  negligence. 

In  such  case  deceased  was  not  required  to 
keep  his  eyes  fastened  upon  the  ground  contina- 
ally  to  discover  points  of  possible  danger,  thonfdi 
he  was  required  to  observe  where  and  how  he 
was  going  so  as  to  avoid  dangers  which  ordi- 
nary prudence  would  disclose. 

Appeal  from  Court  of  Common  Fleas, 
Chester  County. 

Trespass  by  Bessie  E.  Marsh  against  the 
Philadelphia  &  Reading  Railway  Company 
to  recover  damages  for  the  death  of  plain- 
tiffs husband.  Judgment  for  plaintiff  for 
13,816,  and  defoidant  appeals.    Affirmed. 

The  facts  appear  from  the  following  opta- 
ion  by  Hause,  J.,  In  the  common  pleas: 

Plaintiff  recovered  a  judgment  for  $3,816  for 
the  death  of  her  husband  caused  by  defendant's 
negligence.  The  testimony,  upon  which  the 
jury  based  the  verdict  was  this: 

[1,2]  Defendant  operates  its  line  through 
East  Fallowfield  township,  Chester  county,  and 
it  crosses  a  public  highway  in  that  township  at 
right  angles.  At  the  point  of  crossinK  ate  at 
least  five  parallel  lines  of  tracks.  On  the  south 
side  of  the  highway  and  immedistely  adjoining 
the  portion  thereof  traveled  by  vehicles,  the 
Midvale  Steel  Company,  some  two  weeks  before 
the  accident,  constructed  a  plank  walk  over  the 
defendant's  tracks,  covering  the  spaces  between 
the  rails,  for  the  accommodation  of  its  work- 
men in  passing  back  and  forth.  Plaintiff's  hus- 
band was  injured  at  this  crossing  on  the  morn- 
ing of  February  17,  1917,  about  6  o'clock,  and 
died  therefrom  a  day  later. 

Some  three  or  four  days  prior  to  the  day  of 
the  accident,  defendant  placed  between  the  west 
rail  of  the  third  line  of  tracks  and  the  east 
rail  of  the  fourth  line  of  tracks  a  pile  of  earth 
which  extended  from  the  north  edge  of  the 
plank  walk  in  a  northerly  direction  a  distance 
of  5  feet.  The  pile  was  4  feet  wide  and  14 
inches  high,  and  occupied  substantially  the 
entire  space  between  the  two  lines  of  tracks. 
Some  time  during  the  night  preceding  the 
morning  of  the  accident,  defendant  shifted  a 
car  to  the  third  line  of  tracks  from  the  eist 
extending,  with  its  north  end,  entirely  over  the 
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plank  walk  and  8  feet  beyond  it  Thaa  stand- 
ing, the  car  paralleled  S  feet  of  the  pile  of 
earth.  leavinK  2  feet  of  the  pile  to  the  north 
of  the  north  end  of  the  car.  At  the  croBainc 
were  two  large  electric  lights,  and  the  pile  of 
earth  was  seen,  with  the  aid  of  these  lights, 
by  defendant's  watchman  stationed  in  an  ele- 
vated watch  box  some  70  feet  away  to  the 
west.  Approaching  the  standing  car  from  the 
east  on  the  plank  walk,  the  car  and  the  body 
of  the  person  walking,  according  to  the  tes- 
timony of  the  watchman,  cast  a  shadow  over 
the  cdistruction,  and  this  shadow  interfered, 
in  a  measure,  with  a  view  of  it  by  a  person 
rounding  the  north  end  of  the  car.  The  en- 
tire width  of  the  roadway  immediately  north 
on  the  plank  walk,  and  finding  the  walk  cover- 
across  all  of  the  tracks  of  the  defendant  com- 
pany, and  was  suitable  for  travelers  on  foot. 

PlaintiifB  husband  left  his  home,  on  the 
morning  named,  about  6  or  shortly  before. 
Day  was  just  breaking  when  he  reached  the 
crossing -and  the  electric  lights  were  burning. 
When  he  reached  the  standing  car,  traveling 
on  the  plank  walk,  and  finding  the  walk  cover- 
ed, he  attempted  to  reach  the  other  side  of 
the  car  by  passing  around  its  north  end.  In 
so  attempting,  he  fell  over  the  pile  of  earth 
and  sustained  internal  injuries,  from  which 
he  died. 

Defendant  contends  that  plaintiFs  husband 
was  guilty'  of  contributory  negligence,  in  that 
the  obstruction  in  his  line  of  travel  around  the 
north  end  of  the  standing  car  was  plainly  visi- 
ble, and  had  be  exercised  due  care  bis  fall 
could  not  have  occurred,  and  that  we  should 
have  80  dedared,  as  matter  of  law,  at  the  con- 
clusion of  the  testimony.  Unless  we  were 
justified  in  thus  disposing  of  the  cause,  we 
cannot  now  sustain  the  motion  for  judgment. 
If  the  testimony  fairly  sustains  the  action  of 
the  jury,  we  are  no*  permitted  to  disregard  its 
findings  merely  because  we  may  be  otherwise 
impressed  as  to  the  facts. 

The  situation  confronting  the  deceased  on  the 
morning  of  the  accident  was  unexpected.  A 
car  stood  across  his  usual  path  as  he  proceed- 
ed to  his  work.'  No  danger  was  ordinarily  to 
be  apprehended  in  his  line  of  travel  on  the 
public  road  when  he  rounded  the  north  end  of 
the  car  in  order  to  again  reach  the  plank 
walk.  With  the  electric  lights  burning,  the 
pile  of  earth  between  the  tracks  on  the  far 
side  of  the  car  was  visible  from  the  west.  Ap- 
proaching from  the  direction  in  which  he  was 
walking,  the  obstruction  lay  in  the  shadow  of 


the  standing  car,  and  he  may  hav«  reached  it 
so  suddenly  and  nnexpectedly  as  to  have  been 
unable  to  avoid  it  Tien,  too,  his  attention 
may  have  been  attracted  by  the  presence  of 
the  car,  and  he  may  not  have  kept  and  could 
not  have  been  expected  to  keep  his  eyes  con- 
stantly on  the  ground. 

[3]  In  passing  over  the  public  highway,  the 
deceased  was  not  required  "to  keep  his  eyes 
fastened  upon  the  ground  continually  to  dis- 
cover points  of  possible  danger;  nor  was  it 
necessary  that  he  should  in  order  to  avoid  ex- 
posed pitfalls  lying  directly  in  the  path  before 
him;  but  the  law  does  require  that  he  be  ob- 
servant of  where  and  how  he  is  going  so  as 
to  avoid  dangers  which  ordinary  prudence 
would  disdose.  Kleckner  v.  RaUroad  Co.,  258 
Pa.  461,  102  Atl.  141.  "Care  according  to  the 
circumstances  was  all  that  was  required  of  him 
and  whether  be  exercised  it  under  the  condi- 
tions that  surrounded  him,  •  •  •  "  ^as  for 
the  jury."  McHugh  v.  Kerr,  208  Pa.  225.  67 
AtL  520.  The  jury  may  have  concluded,  and 
properly  so,  that  the  deceased  did  not  see  the 
obstruction  in  his  line  of  travel  because  of  the 
shadow  cast  by  the  car  (Wertz  v.  Williamsport, 
67  Super.  Ct  166)  and  although  this  condition 
was  testiiied  to  by  no  one  except  the  watchman, 
its  consideration  could  not  be  taken  from  the 
jury  (Switzer  v.  Pittsburgh,  54  Super.  Ct 
183). 

We  instructed  the  jury  fully,  as  we  think,  on 
the  questions  involved  in  the  cause.  The  facts 
were  peculiarly  for  them,  and  we  therefore 
dismiss  the  motion  for  judgment 

Verdict  for  plaintiff  for  $3316  and  Judg- 
ment thereon.    Defendant  appealed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, STEWART,  MOSCHZISKER,  and 
FRAZER,  JJ. 

Arthur  P.  Reld  and  B.  T.  Cornwell,  both 
of  West  Chester,  for  appellant.  Walter  S. 
Talbot,  of  West  Chester,  for  appellee. 

PER  CURIAM.  That  the  contributory  neg- 
ligence of  the  deceased  was  for  the  Jnry 
satisfactorily  appears  in  the  opinion  of  the 
learned  court  below  refusing  defleadanfs 
motion  for  Judgment  n.  o.  v.,  and  on  that 
opinion  the  Judgment  for  the  plaintiff  Is  af- 
firmed. 
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BOTHHCXJK  ▼.  LEHIGH  VAIiLET  TRAN- 
SIT CO. 

(Supreme  (Tonrt  of  Pennsylvania.    March  4, 
1918.) 

1.  Stbekt  Railboads  «=>117(5)  —  iNJtmT  on 
Tkack—M^uoenck— Question   I'Or   Jubt. 

In  action  by  the  driver  of  an  automobile 
for  personal  injury  in  a  rigbt  angle  collision 
with  a  street  car  at  a  street  intersection,  held, 
on  the  eridoice,  that  defendant's  negligence  was 
for  the  jury. 

2.  Stbeet    Railsoads    «s>117(26)— Pebsonai, 

INJTJBT     —     OONTKIBBTOET     NEOUQENCB    — 

Question  fob  Jubt. 
In  such  action,  held,  on  the  evidence,  that 
plaintiff's  contribotory  negligence  was  for  the 
jury. 

Ajtpeal  from  CSoart  of  Common  Pleas,  Le- 
high County. 

Trespass  for  damages  for  personal  injury 
by  Clinton  O.  Rothrock  against  the  Lehigh 
Valley  Transit  Company.  Verdict  for  plaln- 
tlir  for  $2,000,  with  judgment  thereon,  and 
defendant  appeals.    Affirmed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, MOSCHZISKER,  FBAZER,  and 
WALLING,  JJ. 

Claude  T.  Reno,  of  Allentown,  for  appel- 
lant    Fred  B.  Gemerd,  of  Allentown,  for 

appellee. 

•per  curiam.  [1,2]  The  Injuries  fftr 
which  the  plaintiff  seeks  compensation  In 
this  action  were  sustained  In  a  collision  at 
a  public  road  crossing.  He  was  riding  in  an 
automobile,  when,  according  to  the  testimony, 
a  car  of  the  defendant  company  approached 
the  crossing  at  a  epeed  of  from  35  to  40 
miles  an  hour,  without  giving  any  warning 
of  its  approach.  The  plaintiff  testified  that 
he  approached  the  trolley  track  at  very  low 
^)eed;  that  he  had  a  view  along  the  track 
for  180  or  190  feet  la  the  direction  from 
which  the  car  came ;  that  he  looked  in  that 
direction,  and  neither  saw  nor  heard  it  com- 
ing; that  when  his  automobile  was  close  to 
the  track  he  saw  the  car  for  the  first  time 
coming  towards  him,  at  great  speed,  and  it 
was  impossible  for  him  to  stop  his  automo- 
bile before  getting  upon  the  track.  The  tes- 
timony clearly  called  for  a  submission  of  the 
case  to  the  Jury  on  the  questions  of  the  de- 
fendant's negligence  and  the  contributory 
negligence  of  the  plaintiff. 

Judgment  affirmed. 


PYLB  V.  PYLE  et  al. 

(Supreme  Court  of  Pennsylvania.'    March.  11, 
1918.) 

1.  MoBTQAGES  ^=>20  — Conditions  Subse- 
quent—Bbeach— Effect. 
The  breach  of  a  condition  subsequent,  not 
purporting  to  control,  did  not  reach  the  debt 
Becured  by  a  mortgage,  but  simply  limited  and 
extinguished  the  mortgagee's  title  to  the  real 
estate  described. 


2.  Mobtoaoes  «=>20— Rktebsios  to  Mobtoa- 
gob— Validitt  of  Pbovision. 
A  mortgage,  c(»veying  an  estate  as  secohty 
for  the  payment  of  the  mortgagor's  debt,  wu 
not  an  aSsolute  conveyaooe,  but  contempUted  a 
reversion  of  the  title  to  the  mortgagor  on  pay- 
ment of  the  debt,  so  that  the  provision  for  an 
earlier  reversion  if  the  mortgage  was  premature- 
ly recorded  was  good  and  effectual. 

S.   CONTBACTS   ^=9317— FOBFEITUBEa. 

Forfeitures  are  not  favored  in  equity  or  in 
law,  and  previsions  for  forfeitures  wnen  the  in- 
tent is  doubtful  are  to  be  strictly  conatmed 
against  those  for  whose  benefit  they  were  in- 
troduced, though  a  forfeiture  will  be  enfoioed 
where  a  breach  of  the  condition  is  plain  and 
specific. 

4.  Mobtoaoes  €=920— Pbovision  fob  Record 
—Bbeach— Effect. 

Where  the  mortgagor  desired  to  keep  the 
execution  of  a  mortgage  secret,  and  at  its  ex- 
ecution .  and  delivery  stipulated  that  it  shonld 
not  be  sued  out  imtil  after  bis  death,  and  to 
that  end  did  not  have  the  mortgage  witnessed 
or  recorded,  and  thereafter,  at  the  request  of 
the  mortgagee,  the  mortgagor  put  the  instrument 
in  a  duly  authenticated  form  for  recording,  and 
wrote  over  liis  signature  the  condition  that  tli« 
mortgage  should  become  void  if  recorded  during 
his  lifetime,  and  it  was  so  recorded  without 
the  mortgagor's  knowledge,  it  was  automatically 
extinguished. 

Appeal  from  Court  of  Commmi  Pleas,  Ches- 
ter County. 

Scire  facias  sur  mortgage  by  Eliza  J.  Pyle, 
assignee  of  Charles  Albert  Pyle,  against  Mary 
J.  Pyle,  executrix  of  Charles  C.  Pyle,  deceas- 
ed, mortgagor,  and  Mary  J.  Pyle,  devisee  of 
Charles  C.  Pyle,  real  owner.  From  a  judg- 
ment for  defendant  non  obstante  v«edlcto, 
plaintiff  appeals.    Affirmed. 

The  facts  appear  from  the  following  opin- 
ion by  Butler,  J.,  in  the  court  oif  common 
pleas: 

On  the  trial  of  this  case  we  mistakenly  view- 
ed the  condition  that  the  mortgage  shonld  be 
void  if  recorded  in  the  mortgagor's  lifetime  as 
a  provision  reaching  the  debt  itself,  and  thus 
exacting  an  unconscionable  penalty  from  the 
mortgagee,  caXising  him  to  forfeit  to  the  mort- 
gagor a  large  sum  of  money,  manifestly  great- 
ly in  excess  of  any  damages  that  possibly  could 
arise  to  the  mortgagor  by  the  recording  of 
the  mortgage.  As  such  a  penalty  could  not  b« 
enforced  (3  Parson's  Contracts,  156;  Emery 
V.  Boyle,  200  Pa.  249,  49  AU.  779),  as  under 
such  a  provision  the  recording  of  the  mortgage 
would  merely  entitle  the  mortgagor  to  sooh 
damages  as  he  could  prove  arose  from  the  act 
of  recording,  we  directed  a  verdict  for  the 
plaintiff. 

[  1 ,  2J  The  fact  is,  however,  that  the  condi- 
tion subsequent,  here  under  consideration,  does 
not  purport  to  control,  and  its  breach  does  net 
reach  the  debt  secured  by  the  mortgage,  but 
simply  limits  and  brings  to  an  end  the  mort- 
gagee's title  to  the  real  estate  described.  Tlie 
mortgage  conveyed  to  the  mortgagee  an  estate 
as  security  for  the  payment  of  the  mortgagor's 
debt  McLaughlin  v.  Ihmsen,  8.5  Pa.  3^4.  It 
was  not  an  absolute  conveyance;  a  reversion 
of  the  title  to  the  mortgagor  on  payment  of 
the  debt  was  contemplated,  and  therefore  the 
provision  for  an  earlier  reversion  in  the  event 
of  the  mortgage  being  recorded  prematurely  is 
good  and  efl'ectual.  *Un  a  deed  in  fee  simple  a 
condition  that  if  the  grantee  shall  die  seised  of 
the  land,  or  any  part  of  it  such  laud  shall  re- 
vert to  the  grantor  or  his  heirs,  is  repugnant 
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to  the  grant  and  Void,  and  npon  tbe  death  of 
the  grantee  the  land  goes  to  his  heirs.  In 
estates  for  life  or  years,  conditions  in  restraint 
of  alienation  are  lawful.  Such  restraint  is 
good  by  reason  of  a  reversion  remaining  in 
the  lessor."  The  Iaw  of  Real  Property  in 
Conveyancing,  Jones,  |  664. 

[3, 4]  This  is  simply  the  case  of  a  contract, 
a  mortgagee  positively  stipulating  that  it  shall 
terminate,  become  void,  upon  the  mortgagee's 
doing  a  certain  thing,  wlucb  he  subsequently 
does.  "As  forfeitures  are  not  favored  either 
in  equity  or  in  law,  provisions  for  forfeitures 
are  to  receive,  when  the  intent  is  doubtful,  a 
strict  construction  against  those  for  whose  ben- 
efit they  are  introduced.  Courts  are  reluctant 
to  declare  and  enforce  a  forfeiture  if  by  reason- 
iible  interpretation  it  can  be  avoided.  •  •  • 
Forfeitures  are  enforced  only  where  there  is 
clearest  evidence  that  that  was  what  was 
meant  by  ^e  stipulation  of  the  parties."  6 
Ruling  Case  Law,  906.  "Conditions  providing 
for  disabilities  and  forfeitures  are  to  receive, 
when  the  intent  is  doubtful,  a  strict  constmc- 
tioD  against  those  for  whose  benefit  they  are 
introduced*."  Hoffman  v.  Aitati  EHre  Ins.  Co., 
.32  N.  Y.  405,  88  Am.  Dec.  337.  In  our  case 
tbe  provision  for  forfeiture  is  entirely  too 
plain  and  specific  to  be  denied. 

We  do  not  agree  with  the  contention  of 
plaintiff's  counsel  that  the  condition  which  the 
mortgagee'  wrote  upon  the  mortgage  and  signed 
is  without  valuable  consideration  moving  to  him, 
and   therefore  an  empty  promise. 

The  undisputed,  sole  evidence  is  that  the 
mortgagor  on  October,  1896,  when  he  executed 
and  delivered  the  mortgage,  not  only  stipulated 
that  the  mortgage  should  not  be  sued  out  till 
after  his  death,  but  was  also  determined  to 
Iceep  secret  during  bis  lifetime  the  fact  that 
he  had  given  the  obligation,  and  to  this  end 
avoided  subscribing  witnesses,  and  made  no  ac- 
knowledgment of  the  mortgage,  and  not  until 
tbe  following  April  15th  £d  he,  pursuant  to 
tbe  desire  and  solicitation  of  the  mortgagee, 
Have  his  execution  of  the  paper  attested  by 
witnesses,  and  by  his  acknowledgment,  and  this 
he  agreed  to  only  after  reiterating  his  oi^><>- 


sition  to  publicity,  to  the  recording  of  the 
mortgage  during  his  life,  and  after  exacting 
from  the  mortgagee  the  promise  to  write  upon 
the  mortgage  Uie  conditions  which  he  did  there- 
on write  and  sign.  Manifestly  tbe  mortgagee 
believed  it  was,  and  in  fact  it  was,  of  substan- 
tial value  and  advantage  to  him  to  thus  have 
the  mortgage  duly  authenticated  and  put  in 
form  f or  jrecording.  In  consideration  of  this 
real  and  valuable  improvement  of  the  mortgage, 
earnestly  desired  and  sought  by  the  mortgagee, 
he  wrote  upon  it  over  his  signature  the  condi- 
tion that  it  should  become,  not  voidable,  but 
void,  if  recorded  during  the  mortgagor's  life, 
thereby,  we  beUeve,  aa  folly  incori>oratio([  this 
condition  with  the  mortgage  as  if  origmally 
therein  written. 

Contrary  to  the  view  ur^ed  by  plaintiff's 
counsel,  we  Uiink  the  recbrdmg  of  tlie  mort- 

?age  was  not  notice  to  the  mortgagor  of  the 
act,  calling  upon  him  for  action.  He  had  no 
reason  to  antidpate  that  immediately,  as  was 
done,  or  at  any  time  before  his  death,  the  mort- 
gage would  be  recorded  in  utter  disregard  of 
the  pledge  to  the  contrary,  and  the  moment  it 
was  thus  recorded  automatically  the  breach  of 
the  condition  extinguished  the  mortgage. 

The  lower  court  entered  judgment  for  the 
defendant  Don  obstante  veredicto.  Plalntlflf 
appealed. 

Argued  before  BRQWN,  C.  J.,  and  POT- 
TER, STEWART,  MOSCHZISKER,  and 
FRAZBR,  JJ. 

Thomas  W.  Pierce  and  0.  Wesley  Talbot, 
both  of  West  Chester,  for  appellant  Samuel 
D.  Ramsey  and  Thomas  Lack,  both  of  West 
Chester,  for  appellees. 

PER  CURIAM.  The  judgment  in  this  case 
is  affirmed  on  the  opinion  of  the  learned 
president  judge  of  the  court  below  directing 
it  to  be  entered. 
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EYRE  T.  BERRT. 

(Supreme  Court  of  Pennsylvania.     March  11, 
1918.) 

1.  Venoe  «=b50  —  Dibcbbtion  —  Refubai,  of 
Motion  tos  Chanoe. 

In  an  action  for  slander,  the  refusal  to 
grant' defendant's  petition  for  a  change  of  venue 
wag  not  an  abuse  of  the  lower  court's  discretion, 
where  the  petition  was  not  presented  until  the 
day  the  case  wtu  listed  for  trial,  where  the 
answer  denied  the  allegations  of  the  petition, 
and  there  was  no  evidence  to  sustain  such  al- 
legations, except  a^davits  averring  that  a  fair 
trial  could  not  be  bad  in  the  county  on  the 
ground  of  plaintiff's  political  influence,  and  not 
alleging  any  facts  from  which  the  inferences 
that  a  fair  trial  co'uld  not  be  had  might  be 
drawn. 

2.  Venue  €=»72— Rule  to  Show  Cause— Pe- 
tition FOB  Change  of  Venue. 

The  contention  of  defendant,  petitioning  for 
a  change  of  venue,  that  a  rule  to  show  cause 
should  have  been  granted  was  without  merit, 
where  he  did  not  ask  for  such  rule,  and  where 
on  the  day  bis  answer  was  filed  he  submitted 
himself  to  the  court  on  his  petition  and  support- 
ing aCBdavits. 

Appeal  from  Court  of  Common  Pleas,  Ches- 
ter County. 

Action  by  T.  L.  Eyre  against  William  H. 
Berry.  From  an  order  refusing  a  change  of 
venue,  defendant  appeals.    Appeal  dismissed. 

The  facts  appear  In  the  following  opinion 
of  Landis,  P.  J.,  specially  presiding  la  the 
court  of  common  pleas: 

It  bos  been  said,  in  Wallace  v.  Jameson,  179 
Pa.  98,  36  Atl.  142,  that  an  application  for  a 
change  of  venue  on  the  day  of  trial  Is  tardily 
made,  and  it  seems  to  be  intimated  by  the  ap- 
pellate court  that,  unless  some  good  reason  m 
excuse  of  the  delay  is  advanced,  such  an  applica- 
tion usually  should  be  denied  on  the  ground  of 
laches.  This  question,  however,  has  not  been 
directly  passed  upon,  and  the  act  of  1875  and 
its  supplements  fix  no  time  for  filing  the  peti- 
tion, but  direct  that  it  may  be  presented  to  the 
court  in  term  time,  or  to  any  law  judge  thereof 
in  vacation,  accompanied  with  an  affidavit  that 
it  is  not  intended  for  delay.  On  the  case,  there- 
fore, of  the  act  of  assembly,  it  would  seem  that 
such  an  application  can  be  made  at  any  time  be- 
fore the  jury_  is  sworn,  leaving  the  lateness  of 
its  presentation  to  be  considered  by  the  court 
in  determining  its  good  faith. 

It  appears  that  this  suit  was  brought  on  No- 
vember 4,  1916w  It  was  put  at  issue  ii>  Janu- 
ary, 1917.  After  that  time,  it  was  upon  the 
trial  list,  and  was  continued  by  the  court  on 
the  application  of  the  defendant.  It  can  hardly 
be  asserted  that  no  arrangement  was  made  for 
its  trial  at  this  term,  for,  without  this,  I  would 
not  have  been  called  to  West  Chester  for  that 
purpose.  The  apiilication,  therefore,  comes  be- 
fore me  at  this  late  day  with  no  intendment  in 
its  favor. 

Paragraph  5  of  section  1  of  the  Act  of  March 
30,  1875  (P.  L.  3o),  relating  to  change  of  venue 
in  civil  cases,  provides  that  "whenever  a  large 
number  of  the  inhabitants  of  the  county  in  which 
such  cause  is  pending,  have  an  interest  in  the 
question  involved  therein,  adverse  to  the  appli- 
cant, and  it  shall  appear  by  the  oath  of  such 
applicant  that  he  believes  he  cannot  have  a  fair 
and  impartial  trial"  (section  2),  "the  court  or 
judge  shall,  if  satisfied  of  the  truth  of  the  facts 
alleged,  award  a  change  of  venue  of  the  said 
cause  to  some  county  where  the  causes  complain- 
ed of  do  not  exist" ;   and  paragraph  1  of  section 


3  that,  "whenever  it  shall  appear  to  the  satis- 
faction of  the  court  in  which  such  cause  is  de- 
pending that  any  party  to  such  cause  hath  an 
undue  mfluence  over  the  minds  of  the  inhabit- 
ants of  the  said  county,  or  that  they  are  prej- 
udiced against  the  applicant  so  that  a  fair  and 
impartial  trial  cannot  be  had,  •  •  •  the 
court  shall  proceed  to  hear  the  parties  by  coun- 
sel, and  affidavits  if  necessary,  and  may  refuse 
or  award  such  change  of  venue  as  in  its  discre- 
tion it  shall  see  fit.'^  By  the  act  of  March  18. 
1909  (P.  L.  37),  the  fifth  paragraph  of  section 
1  of  the  said  act  of  1875  was  amended,  so  as 
to  read:  "Whenever  a  large  number  of  the  in- 
habitants of  the  county,  in  which  cause  is 
pending,  have  an  interest  in  the  question  involv- 
ed therein,  adverse  to  the  applicant,  and  it  shall 
appear  to  the  court  that  he  cannot  have  a  fair 
and  impartial  trial."  It  is  under  these  two  sec- 
tions that  the  defendant  makes  his  present  ap- 
plication. 

The  defendant,  in  bis  petition,  alleges  that  be 
is  informed  and  believes  that  he  cannot  have  a 
fair  and  impartial  trial  in  the  county  of  Chester 
because  (a)  and  (b)  the  plaintiff  is  a  member  of 
the  state  Senate,  representing  the  district  of 
Chester  county  (the  Nineteenth  senatorial  dis- 
trict of  Pennsylvania),  to  which  office  he  was 
elected  on  the  tth  day  of  November,  A.  D.  1916, 
by  a  vote  of  10,209,  and  having  a  majority  of 
456,  being  more  than  one-half  of  the  total  vote 
cast  in  said  county  for  the  said  office,  and  that 
be  was  duly  inducted  into  said  office,  and  is  now 
sitting  as  a  member  of  the  said  Senate,  repre- 
senting said  county,  and  that,  as  appears  bj 
the  declarations  filed  in  the  case,  the  plaintiff 
was  a  candidate  for  election  for  the  office  of 
member  of  the  Senate  of  Pennsylvania  at  the 
election  held  in  November  7,  1916,  and  that  the 
alleged  slanderous  words  were  uttered  of  and 
concerning  him  with  regard  to  his  fitness  to  be 
chosen  by  the  voters  at  the  said  election  for  the 
said  office,  and  that,  by  reason  of  the  large 
number  of  inhabitants,  casting  their  ballots  at 
said  election  for  the  said  plaintiff,  a  local  prej- 
udice exists  to  such  an  extent  that  the  defend- 
ant cannot  have  a  fair  and  impartial  trial  in 
said  county;  (c)  because  the  plaintiff  has  an 
undue  influence  over  the  minds  of  the  inhabit- 
ants of  the  said  county  of  Chester,  so  that  a  fair 
and  impartial  trial  cannot  be  had,  in  that  he 
was,  on  the  *  day  above  mentioned,  elected  lu 
senator  on  the  Republican  party  ticket,  and  he 
is  now,  and  has  been  for  many  years  past,  the 
recognized  leader  of  the  Republican  party  of 
said  county,  and  that  the  election  returns  for 
the  said  county  and  senatorial  district  for  many 
years  past  generally  show  that  the  voters  of  the 
Republican  party  have  numbered  a  large  ma- 
jority. 

In  an  answer  filed  by  the  plaintiff,  most  of  the 
material  facts  are  specifically  denied.  No  wit- 
nesses were  produced,  and  no  depositions  wer« 
taken  in  court  to  sustain  the  petition,  and  no 
oppertunity  for  cross-examination  was  ever  af- 
forded. The  defendant,  however,  was  supported 
by  six  affidavits,  made  by  citizens  of  Chester 
county,  in  which  the  facts  set  forth  in  the  peti- 
tion were  recited  in  the  same  words,  and  it  is 
upon  the  petition  and  these  affidavits  that  the 
defendant  rests  his  case.  Not  a  single  specific 
act  or  word  by  any  one,  which  would  reasonably 
give  rise  to  the  opinion  that  a  fair  trial  could 
not  be  had  in  Chester  county,  appears ;  and  the 
allegations  in  the  petition  and  affidavits  are 
based  solely  upon  the  mental  conclusions  of  the 
parties  that,  because  the  plaintiff  is  and  has  been 
prominent  in  Republican  politics  in  the  conoty, 
and  because  he  received  a  majority  of  the  votes 
cast  at  the  election  held  shortly  after  the  al- 
leged slanderous  words  were  uttered,  the  infer- 
ences asserted  naturally  arise.  It  is  not  claim^ 
by  the  defendant  that  a  single  juror  snmmonM 
to  attend  this  court  has  been  in  any  way  in- 
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fluenced  by  the  plalntUE's  candidacy  or  his  posi- 
tion. 

It  is  conceded  that  the  plaintiff  was  a  candi- 
date for  state  senator  from  the  Nineteenth  sena- 
torial district  at  the  general  election  held  on 
November  7,  1916.  On  November  1,  1916,  Ur. 
Berrv  came  into  the  county  of  Chester  to  oppose 
his  elMition,  and,  at  a  public  meeting,  uttered 
the  alleged  untrue  and  slanderous  words  con- 
tained in  the  plaintiff's  statement.  There  is 
no  evidence  that  these  charges  were  the  main 
issue  before  the  voters  of  the  district  at  that 
election,  and,  presumably,  they  were  not,  as  they 
were  made  only  six  days  before  the  election  actu- 
ally took  place.  But,  be  that  as  it  may,  it  is 
admitted  tnat,  at  the  election,  Mr.  Eyre  received 
10,209  votes,  and  his  opponent  9,753  votes,  and 
that  Mr.  Eyre,  therefore,  was  elected.  The  small 
majority  of  456  which  the  plaintiff  received 
would  seem  to  indicate  that  neither  his  leader- 
ship nor  the  large  normal  Republican  vote  of 
the  county  enteral  potentially  into  the  contest. 
How  many  of  the  citisens  of  the  district  did  not 
vote  for  any  candidate  has  not  been  shown,  and 
it  is  likely  that,  with  many  who  did  not  vote 
at  the  election  at  all,  the  vote  received  by  the 
plaintiff  was  in  fact  a  minority  of  the  total 
vote  of  the  county. 

In  Presbyterian  Church  v.  Philadelphia,  Bris- 
tol &  Trenton  Street  Railway  Co.,  217  Pa.  899, 
66  Atl.  652,  it  is  said:  "What  is  a  large  num- 
ber of  inhabitants  is  a  relative  question,  depend- 
ing on  the  circumstances.  A  few  hundred  might 
be  a  large  number  in  some  ctHnmunities,  while 
as  many  thousands  might  not  be  in  others.  So 
in  regard  to  the  interest  which  is  averred  to 
ba  adverse  to  the  petitioner  in  the  application. 
Its  intennity,  its  particular  or  general  character, 
its  diffusion  throughout  the  county  or  confine- 
ment to  one  or  more  localities,  are  all  elements 
bearing  on  its  reaching  the  requirements  of  the 
statute.  All  of  them,  both  as  to  number  and 
interest,  are  addressed  to  the  judicial  discretion 
of  the  judge."  See,  also,  Everson  t.  Sun  Co., 
215  Pa.  23J,  64  Atl.  365. 

In  40  Cyc.  135,  it  is  said  that  "the  prejudice 
must  ordinarily  be  directed  against  a  party 
personally,  and  not  merely  against  the  cause 
of  action,  and  it  is  not  sufficient  merely  that 
the  case  has  been  widely  discussed  or  given  ex- 
tensive publication  in  the  newspapers,  or  that 
there  is  a  general  interest  in  the  suit  or  sub- 
ject-matter thereof,  unless  such  interest  is  ad- 
verse to  the  applicant,  or  of  such  a  character  as 
would  tend  to  prevent  an  impartial  trial,  nor 
is  it  sufficient  that  there  is  a  prevailing  senti- 
ment against  a  party's  politics  or  rdigion." 
See,  also,  Burns  v.  Penna.  R.  R.  Co..  222  Pa. 
406,  71  AU.  1054. 

Now,  Mr.  Berry,  with  a  confidence  in  the  in- 
dependence of  Chester  county's  voters,  came  in- 
to the  county  to  submit  for  their  determination 
the  charges  against  the  plaintiff,  which  he 
claimed  to  be  able  to  substantiate.  It  would 
seem,  from  his  petition,  that  either  his  or  other 
arguments  were  effective ;  for,  if  it  be  true,  that 
the  voters  of  the  county  are  largely  Republican 
in  politics,  then  it  follows  that  the  vote  re- 
ceived by  the  opponent  of  Mr.  Eyre  must  have 
come,  to  a  large  extent,  from  those  who  are  gen- 
erally of  that  persuasion.  Of  course,  he  may 
say  that  he  has  since  changed  his  mind  in  this 
respect;  but  has  the  real  situation  been  al- 
tered, except  that  now  a  smaller  and  more  se- 
lect tribunal,  taken  from  the  same  electorate, 
has  been  called  upon  to  pass  on  the  truth  or 
good  faith  of  his  conduct  in  making  the  charg- 
es? He  seemingly  then  had  confidence  in  the 
glaintiff's  constituency,  and  what  good  reason 
as  arisen  to  change  his  opinion,  and  to  cause 
him  to  doubt  the  fairness  of  these  same  citizens, 
has  not  been  satisfactorily  explained  to  me. 
How  the  gentlemen  in  the  jury  pan^  voted,  or 
to  what  political  party  they  usually  belong,  ia 
now  of  no  importance,  nor  can  such  matters  at 
this  time  be  uqnired  into.    It  may  be  that,  for 


various  reasons  entirely  outside  of  Mr,  Berry's 
charges,  some  of  them  voted  for  and  some 
against  the  plaintiff;  but,  even  if  this  be  so, 
ought  the  court  on  pure  suspicion  find  that, 
because  of  the  election  and  the  plaintiff's  stand- 
ing, there  is  a  likelihood  that  some  of  those 
called  into  the  jury  box  will,  contrary  to  their 
oaths,  be  unduly  influenced  in  a'  case  wherein  it 
plainly  appears  that  they  have  no  personal  in- 
terest, and  at  beat  only  a  general  political  con- 
cern? 

Chester  county  is  well  known  to  be  one  of  the 
most  independent  counties,  so  far  as  its  political 
predilections  are  concerned,  in  the  state,  and  I 
can  see  no  good  reasons  for  transferring  the 
case   to   another  jurisdiction,   where   the   same 

Srejudices  and  bias  are  just  as  likely  to  arise, 
lesides  all  this,  the  defendant  has  full  protec- 
tion under  the  law  in  his  right  to  challenge 
jurors  peremptorily  and  upon  legal  cause  shown. 

I  do  not,  however,  see  how  Mr.  Berry  can 
be  prejudiced  by  the  refusal  of  his  application. 
If  the  statements  made  by  him  are  true,  he  is  in 
no  jeopardy,  for,  under  such  circumstances,  it 
will  be  the  duty  of  the  court  to  direct  a  ver- 
dict in  his  favor.  If  he  fails  to  prove  their 
truth,  but  shows  by  facts  not  to  be  disputed 
that  they  were  made  on  a  proper  occasion,  from 
a  proper  motive,  in  a  proper  manner,  and  based 
on  reasonable  and  probable  cause,  it  will  be  the 
duty  of  the  court  to  so  instruct  the  jury.  Or, 
if  the  latter  facta  depend  upon  the  evidence, 
the  court  must  aay  to  the  jury  that,  if  they  so 
find,  a  verdict  shall  have  to  be  rendered  in  his 
favor.  Only  If  he  made  untrue  charges  reckless- 
ly or  with  actual  malice,  without  good  faith, 
or  in  an  improper  manner,  will  he  become  lia- 
ble; for  the  occasion  was  privileged,  and  he  is 
entitled  to  rest  on  that  privilege,  unless,  in 
some  way  or  other,  he  haif  forfeited  the  right. 
I  see  no  reason  whatsoever,  under  the  circum- 
stances, why  a  jury  from  the  county  in  which 
the  statements  were  made  should  not  pass  upon 
these  questions  of  fact,  if  they  arise,  with  the 
same  impartial  fairness  that  they  would  be 
passed  upon  in  any  other  jurisdiction. 

Then,  in  addition,  also,  the  plaintiff  has  rights 
as  well  as  the  defendant,  and  the  circumstances 
do  not  appear  to  me  to  warrant  trouble  which 
will  necessarily  follow,  if  a  change  of  venue  is 
allowed.  Then,  too,  Mr.  Berry  has  also  been  a 
candidate  before  the  people,  and  has  served  in 
high  public  office  in  the  state.  He  may  per^ 
haps  be  better  known  in  the  adjoining  counties, 
to  one  of  which  the  case  would  be  transferred, 
than  the  plaintiff,  and  it  can  therefore  be  equal- 
ly urged  as  against  him  that  he  might  thus 
obtain  an  unfair  advantage.  Taking  all  the 
facts,  therefore,  into  consideration,  it  seems  to 
me  that  the  fairest  way  is  to  let  the  parties 
fight  out  their  contest  exactly  where  it  arose. 

Of  course,  it  is  important,  in  the  administra- 
tion of  justice,  that  a  fair  trial  be  given  to  all 
litigants;  but  it  is  equally  important  that  ap- 
plications of  this  character,  with  little  basis  to 
rest  upon  and  used  chiefly  for  the  purpose  of 
delay,  should  not  be  permitted  to  interfere  with 
the  ordinary  course  of  jury  trials. 

For  these  reasons,  I  am  of  the  opinion  that 
the  venue  should  not  be  changed  as  prayed  for 
in  the  petition,  and  that  the  petition  should  be 
dismissed  at  the  costs  of  the  applicant,  and  this 
order  is  accordingly  now  entered. 

It  has  been  suggested  that  the  decision  of  the 
court  refusing  a  change  of  venue  is  interlocu- 
tory, and  therefore  not  the  subject  of  an  ap- 
peal at  this  time,  and  this  contention  may  be 
correct;  but  it  must  be  admitted  that  uere 
are  reported  cases  in  which  decisions  of  the 
court  below  to  this  effect  have  been  reversed  for 
that  sole  cause.  It  would  be  a  waste  of  time  to 
try  such  an  issue  before  a  jury,  if  it  should  be 
sent  back  for  a  retrial  on  this  account.  If  such 
should  be  the  result,  the  apparent  delay  at- 
tending a  present  continuance  would  undoubt- 
edly prove  more  fanciful  than  teal.    Then,  too. 
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in  the  recent  case  of  Pennajrlvania  Railroad  Co. 
T.  City  of  Reading,  254  Pa.  UO,  98  Atl.  791, 
an  appeal  was  taken  direct  from  tlie  decision  of 
the  coart  below,  refuidnz  the  change  of  venue, 
and,  on  appeal,  it  waa  heard  on  that  question 
alone  before  the  Supreme  Court,  and  the  judg- 
ment was  affirmed.  It  is  true  that  there  the 
point,  whether  the  action  of  the  court  was  in- 
terlocutory or  final,  was  not  raised.  Therefore, 
under  the  present  situation  of  the  decided  cases, 
I  bare  deemed  it  best  to  have  the  preliminary 
question,  if  possible,  decided  before  the  main 
issue  is  entered  upon. 

The  court  dlamlssed  the  petition.  The  de- 
fendant appealed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, STEWART,  MOSCHZISKER,  and 
FRAZEfR,  JJ. 

I>.  P.  Hibberd,  of  Pblladelpbla,  James 
Scarlet,  of  Danville,  and  John  Haviland, 
Jr.,  of  PhcEnlxTille,  for  appellant  A.  M. 
Holding  and  Robert  S.  Gnwthrop,  both  of 
West  Chester,  and  James  Gay  Gordon,  of 
PtUladelphia,  for  appellee. 

PER  CURIAM.  [1, 21  It  has  not  been 
shown  that  the  learned  Judge,  specially  pre- 
siding below,  abused  his  discretion  in  dis- 
missing the  appellant's  petition  for  a  change 
of  venue,  and  this  appeal  cannot  therefore 
be  sustained.  Everson  v.  Sun  Co.,  215  Pa. 
231,  64  AU.  865;  Pittsburgh  &  Allegheny 
Bridge  Co.  v.  Allegheny  County,  239  Pa.  67, 
86  Atl.  693.  As  to  the  contention  of  the  ap- 
pellant that  a  rule  to  show  cause  ought  to 
have  been  granted,  it  need  only  be  said  that 
hia  petition  did  not  ask  for  it,  and  on  the 
day  the  answer  of  the  plaintiff  was  filed  the 
defendant  submitted  himself  to  the  court  in 
his  petition  and  the  a£Sdavlts  filed  in  sup- 
port of  it. 

Appeal  dismissed  at  appellant's  costs. 


STOCKTON  v.  PHILADELPHIA  RAPID 
.     TRANSIT  CO.  et  al. 


(Supreme    Court    of    Pennsylvania. 
1918.) 


Feb.    25, 


Stbeet  Rahaoads  $=»98(7)  —  Pebsonai,  In- 
jdbt— contbibtttobt  negligence. 
One  who  stepped  in  front  of  a  moving  trol- 
ley car  when  it  was  so  near  that  a  collision 
was  unavoidable,  although  he  was  aware  of  its 
approach,  was  guilty  of  contributory  negligence 
defeating  a  recovery  for  personal  injury. 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Trespass  by  John  Stockton  against  the 
Philadelphia  Rapid  Transit  Company  and  an- 
other, to  recover  damages  for  personal  in- 
Jury.  Verdict  for  defendants,  and  Judgment 
thereon,  and  plaintiff  appeals.     Affirmed. 

From  the  record  it  appeared  that  Moya- 
mensing  avenue,  in  the  city  of  Philadelphia, 
is  a  street  60  feet  from  house  to  house  line 
and  30  feet  from  curb  to  curb,  carrying  two 


lines  ot  street  railway  tracks,  and  intersect- 
ing Shunk  street  at  an  acute  angle  between 
Thirteenth  and  Broad  streets.  Shunk  street 
runs  east  and  west,  and  is  37  feet  wide  from 
curb  to  curb,  with  a  12-foot  sidewalk  on  each 
side  or  61  feet  from  hoase  line  to  boose  line 
Three  streets  enter  the  north  sides  of  Moy- 
amensing  avenue  and  Shunk  street  between 
Thirteenth  and  Broad,  in  order,  from  west 
to  east.  Watts,  Juniper,  and  Clarion.  At  tbe 
time  of  the  accident  in  suit,  a  car  of  the  Phil- 
adelphia Railways  Company  was  twund  In  a 
northeasterly  direction  on  the  southerly 
tracks  on  Moyamensing  avenue.  The  di^ 
tance  from  the  south  curb  of  MoyamensiDg 
avenue  to  the  first  rail  of  the  southerly  tractc 
was  7.81  feet  Cars  of  the  Philadelphia  Rap- 
id Transit  Company  were  bound  southwest- 
erly on  the  north  tracks  on  Moyamensing 
avenue.  The  distance  betwieen  the  rails  of 
the  several  tracks  was  6.19  feet,  and  the 
width  of  the  dummy  track  was  4  feet  At 
4:30  o'clock  in  the  afternoon  of  Blay  1,  1916, 
the  plaintiff  alighted  from  a  north-bound 
Moyamensing  avenue  car  at  a  point  about 
10  feet  below  the  house  line  on  the  south  side 
of  Shunk  street,  or  at  what  is  called  the 
southwest  comer  of  these  two  streets.  He 
Intended  to  walk  north  to  Thirteenth  and 
Porter,  by  crossing  Moyamensing  avenue, 
thence  east  on  Moyamensing  avenue  to  Thir- 
teenth street  and  up  Thirteenth  to  Porter. 
He  walked  northeast  on  Moyamensing  ave- 
nue across  Shunk  street  to  the  southeast 
comer  of  Moyamensing  and  Shunk,  so  close 
that  he  might,  but  did  not  step  on  the  curb. 
From  this  point  93  feet  from  the  place  where 
he  had  alighted  from  the  car,  he  attempted 
to  cross  the  street  railway  tracks  at  right 
angles  to  them.  Several  cars  of  the  Rapid 
Transit  Company  were  moving  in  a  south- 
westerly direction,  at  distances  of  from  15 
to  30  feet  from  one  another.  When  the  sec- 
ond of  these  transit  cars  was  passing,  the 
railways  car  signaled  by  bell,  wliich  he  un- 
derstood as  notice  that  the  car  was  going 
ahead.  He  then  stepped  back  to  tbe  south, 
clear  of  the  tracks  of  the  railways  car  to 
allow  it  to  go  ahead.  He  believed  It  to  liave 
started  Immediately  after  ringing  the  bdL 
He  saw  a  third  car  of  tbe  rapid  transit  com- 
pany coming  about  30  feet  away.  He  again 
stepped  into  the  railways  track,  held  up  bis 
hand  to  the  motorman  of  the  transit  car  to 
indicate  his  intention  to  cross.  Tills  motor- 
man  did  not  stop  the  car.  He  called  one  re- 
mark which  the  motorman  did  not  hear.  At 
this  time  the  transit  car  was  but  20  feet 
away,  and  the  railways  car  only  10  feet 
When  the  car  of  the  transit  company  was  10 
feet  away  from  the  point  of  accident  he  P"' 
his  foot  onto  the  track,  when  the  car  of  the 
railways  company  was  within  3  feet  of  him. 
Without  time  to  cross  the  transit  track  he 
then  took  one  step  backward,  and  came  into 
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collision  with  botb  cars,  at  a  time  when  the 
motonnan  of  the  railways  car  was  already  by 
him.  Verdict  for  defendant  and  judgment 
thereon.     Plaintiff  appealed. 

Argued  before  BROWN,  C.  J.,  and 
STEWART,  MOSCHZISKER,  FRAZER,  and 
WALLING,  JJ. 

Abraham  Wernlck,  I.  O.  Gordon  Forster, 
and  Rowland  C.  Evans,  all  of  Philadelphia, 
for  appellant.  Layton  M.  Schoch,  of  Phila- 
delphia, for  appellee  Philadelphia  Rapid 
Transit  Co.  Morris  Wolf  and  Horace  Stern, 
both  of  Philadelphia,  for  appellee  Philadel- 
phia Rys.  Co. 

PER  CDHIAM.  The  clear  contributory 
negligence  of  the  plaintiff  called  for  the  di- 
rection from  the  court  to  the  Jury  that  he 
could  not  recover.  The  admission  of  the  or- 
dinance of  the  city  of  Philadelphia  of  June 
27,  1913,  would  not  Imve  helped  him. 

Judgment  affirmed. 


ENTERPRISE  WALL  PAPER  CO.  v.  NIL- 
SON  RANTOUL  CO.,  Inc.,  et  aL 

(Supreme  Court  of  Pennsylvaaia.     March  II, 
1918.) 

1.  Chattel    MoBTGU.aEB    «=»185— Lien— Pos- 

HE88ION. 

The  law  will  not  permit  any  device  to  elude 
the  principle  which  forbids  a  lien  to  be  created 
on  chattels  as  a  security  separate  from  their 
possession. 

2.  Saueb  e=>214— Contbaot— TnXB  to  Man- 

TTFACTUBB   PBODUCT. 

Where  a  manufacturing  company  contract- 
ed to  sell  and  deliver  its  entire  output  to  a 
buyer  at  certain  price  for  one  year,  and  the 
raw  material  was  to  be  ordered  by  the  manu- 
facturing company  and  billed  to  the  buyer,  which 
was  to  pay  therefor  and  have  such  payments 
credited  against  the  deliveries  of  paper,  and 
was  to  pay  the  wa^es  for  the  production,  and 
where  aU  raw  material  was  to  remain  its  prop- 
erty, and  the  contract  was  silent  as  to  tiUe  to 
the  manufactured  products,  the  title  thereto 
was  in  the  manufacturing  company. 

Appeal  from  Court  of  Common  Pleas,  Chea- 
ter County. 

Sheriff's  Interpleader  by  the  Enterprise 
Wall  Paper  Company  against  the  Nilson  Ran- 
toul  Company,  Incorporated,  and  the  O.  W. 
Rantoul  Company,  Incori)orated.  From  a 
judgment  for  defendants  non  obstante  vere- 
dicto, plaintiff  appeals.    Affirmed. 

The  facts  appear  from  the  following  opin- 
ion by  Hause,  J.,  in  the  common  pleas: 

On  April  27,  1917,  defendants  recovered 
judgments  against  Marley  Mills  Corporation, 
in  coigmon  pleas  No.  2,  Philadelphia  county, 
aggregating  $6,742.45.  On  these  judgments,  tes- 
tatum fi.  fas.  issued,  on  May  3,  1917,  to  the 
sheriff  of  this  county  and  levies  were  made  up- 
on personal  property  in  possession  of  Marley 
Mills  Corporation  at  its  "Beaver  Dam"  plant. 
This  property  consisted  of  manufactured  paper 
of  the  value  of  $14,065,  and  raw  materials  for 
the  manufacture  of  paper  valued  at  $8,389.10, 
and  all  of  it  was  claimed  by  the  present  plain- 
tiff.   Enterprise    Wall    Paper    Company.      The 


usual  interpleader  issue  having  been  directed, 
upon  trial  we  instructed  the  jury  to  find  for 
the  plaintiff  for  the  property  in  controversy, 
except  a  small  quantitv  of  clay  worth  |40j  to 
which,  it  was  conceded,  plaintiff  had  no  title, 
and  for  which  the  jury  rendered  a  verdict  for 
defendants.  The  value  of  the  property  in  con- 
troversy is  fixed  by  the  aherifrs  appraisement. 
Defendants'  point  for  binding  instructions  hav- 
ing been  refused,  they  now  move  for  judgment, 
on  the  whole  record,  notwithstanding  the  ver- 
dict.    The  facts  are  undisputed. 

Marley  Mills  Corporation  manufactures  paper 
which  is  used  exclusively  for  printing  wall  pa- 
per, and  has  a  plant  at  Beaver  Dam,  in  this 
county.  For  some  time  prior  to  June  1,  1916, 
the  corporation  was  financially  embarrassed, 
and  aid  was  furnished  it  by  the  Enterprise 
Wall  Paper  Company,  a  company  engaged  in 
printing  and  selling  wall  paper,  with  its  place 
of  business  in  Philadelphia.  On  May  13,  1016, 
the  Marley  company  and  the  wall  paper  com- 
pany entered  into  a  written  contract  to  be  ef- 
fective for  one  year  from  June  1,  1916.  By  its 
terms,  the  parties,  in  substance,  stipulated  as  fol- 
lows: The  Marley  company  agreed  "to  sell  and 
deliver  to  the  Enterprise  company  the  total 
output  of  its  paper  mill  at  Beaver  Dam,  Pa. 
•  •  •  for  the  price  or  snm  of  $2.40  per  hun- 
dred weight,  terms  net  f.  o.  b.  mill,"  and  the 
Enterprise  company  agreed  "to  buy  and  pay  for, 
at  said  rate,  the  output  of  said  mill."  All  ma- 
terials necessary  for  the  manufacture  of  pa- 
per were  to  be  ordered  by  the  Marley  company, 
billed  to  the  Enterprise  company,  and  the  lat- 
ter company  undertook  "to  pay  for  such  raw 
materials,"  and  the  payments  were  to  be  "cred- 
ited to  the  account  of  the  Enterprise  company 
against  the  deliveries  of  paper"  made  to  it  by 
the  Marley  company.  If  raw  materials  ad- 
vanced in  price  from  time  to  time  during  Uie 
year  beyond  the  prevailing  cost  when  the  con- 
tract was  made,  the  Ehiterprise  company  was  to 
pay  the  advance,  but  should  have  no  credit 
therefor,  and  if  such  materials  declined  in  price, 
the  E)nterprise  company  was  entitled  to  the  ben- 
efit of  the  decline.  "The  wages  for  labor  in  the 
production  of  paper"  at  the  mill  were  to  be 
paid  with  money  to  be  furnished  by  the  Enter- 
prise company  upon  receipt  by  it  of  "certified 
pay  rolls  from  the  Marley  company,  and  the 
latter  bound  itself  not  to  'sell  or  agree  to  sell 
any  part  of  its  product  to  any  other  person  or 
persons,  firm  or  corporation,  without  the  writ- 
ten consent"  of  the  former.  Moneys  advanced 
or  loaned  to  the  Marley  company  by  the  Enter- 
prise company  prior  to  the  date  of  the  con- 
tract were  to  be  credited  against  the  "deliveries" 
of  paper.  The  concluding  two  paragraphs  of 
the  contract  are  as  follows:  "It  is  further  un- 
derstood and  agreed  that  all  raw  materials  par- 
chased  by  the  Enterprise  company  under  the 
terms  of  this  agreement  shall  be  and  remain 
the  property  of  the  Enterprise  company"  and 
"At  the  end  of  the  term  of  this  agreement,  an 
account  shall  be  had  between  the  parties  hereto, 
and  any  balance  due  or  owing  by  one  to  the 
other  shall  be  immediately  paid  and  discharged." 
The  parties  were  operating  under  this  contract 
at  the  date  of  the  sheriff's  levy  which  was 
made  prior  to  the  expiration  of  the  year.  As 
against  these  execution  creditors— defendants — 
can  it  be  successfully  contended  that  title  to 
the  manufactured  paper  is  in  the  Enterprise 
company?  If  this  question  be  resolved  in  the 
negative,  we  need  not  consider  the  status  of  the 
raw  material, 

A  careful  consideration  of  the  written  con- 
tract leads  irresistibly  to  the  conclusion  that  the 
manufactured  product  of  the  mill  is  the  proper- 
ty of  the  Marley  company,  and  is  subject  to 
its  creditors^  execution  process.  The  initial 
sentence  of  the  contract  is  meaningless,  even  aa 
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botween  the  parties,  if  title  to  the  manufactured 
product  is  not  in  that  company.  How  can  the 
company  agree  to  "sell  and  deliyer"  what  it 
proposes  to  make  if  it  have  no  title  Uiereto  when 
the  process  of  manufacture  Is  complete?  And 
why  should  the  present  claimant  agree  to  "buy 
and  pay  for,"  at  a  stipulated  rate,  that  which 
it  already  owns?  When  the  claimant  contracted 
to  "buy  and  pay  for"  paper,  it  undertook  to 
acquire,  for  itself,  the  title  to  a  product  that 
belonged  to  some  one  else  not  its  own  property. 
The  Marley  company  agreed  that  it  would  not, 
during  the  term  of  the  contract,  "sell  or  agree 
to  sell  any  part  of  its  product"  to  any  other 
person  without  the  written  consent  of  the 
claimant.  Why  should  the  claimant  insist  on 
this  stipulation  if  the  product  was  its  property 
as  soon  as  manufactured?  Suppose  the  Marley 
company,  in  violation  of  its  engagement,  sold  a 
portion  or  even  all  of  its  finished  product  to  a 
third  person  who  purchased  in  good  faith,  is 
there  a  doubt  but  that  a  perfect  titJe  would  pass 
to  the  purchaser?  And  in  event  of  a  refusal  by 
the  Marley  company  to  deliver  the  product  to 
the  claimant,  as  rapidly  as  it  was  manufactur- 
ed, would  an  action  of  replevin  lie  to  obtain 
possession?  Clearly,  no  title  to  the  paper  vested 
in  the  Enterprise  company,  under  the  contract, 
immediately  upon  its  manufacture.  Strong, 
Deemer  &  Co.  v.  Dinniny,  175  Pa.  586,  34  Atl. 
919.  The  Marley  company  obligated  itself  not 
only  to  sell,  but  also  to  "deliver,"  its  entire 
output,  and  the  delivery,  required  by  the  con- 
tract, in  order  to  vest  title  in  the  Enterprise 
company,  was  to  be  a  delivery  on  some  means  of 
transportation  at  the  mill  without  expense  to 
the  purchaser.  Suppose  a  fire  had  destroyed 
the  paper  in  question  while  it  was  in  the  plant 
and  before  any  delivery  was  made  or  attempted, 
could  it  be  seriously  argued  that  the  loss  must 
be  borne  by  the  Enterprise  company?  Fee  v. 
Emporium  Lumber  Co.,  60  Pa.  Super.  Ct.  657. 
The  purpose  of  the  parties,  as  expressed  in 
their  contract,  is  so  apparent  as  to  exclude  all 
question  as  to  what  they  intended  and  what 
uiey  sought  to  accomplish.  The  Enterprise  com- 
pany wanted  paper.  The  Marley  company  was 
without  raw  material  and  funds,  and  these  the 
Enterprise  company  obligated  itself  to  furnish 
in  advance,  and  it  also  agreed  to  buy  the  en- 
tire output  of  the  plant  at  a  stipulated  price. 
The  Marley  company  obligated  itself  to  oper- 
ate its  plant,  sell  and  deliver  its  entire  output  to 
the  Enterprise  company,  and  credit  it,  on  ac- 
count of  the  purchase  price,  with  the  moneys 
expended  by  it  in  the  purchase  of  raw  materials 
and  moneys  advanced  for  payment  of  pay  rolls, 
and  finally  "at  the  end  of  the  term  of  the 
agreement,  an  account  shall  be  bad  between  the 
parties,  and  any  balance  due  or  owing  by  one 
to  the  other"  was  to  be  immediately  paid  and 
discharged.  This  was  a  pure  business  transac- 
tion between  buyer  and  seller.  The  title  to  the 
paper  remained  in  the  Marley  company,  as  re- 
spects its  creditors  at  least,  until  a  legal  de- 
livery was  made  to  the  claimant,  and  such  de- 
livery had  not  been  made  when  the  execution 
process  took  the  paper. 

The  provision  in  the  contract,  to  the  effect 
that  pU  raw  materials  purchased  by  the  En- 
terprise company  shall  be  and  remain  the  prop- 
erty of  that  company,  is  significant  when  it 
is  sought  to  ascertain  even  the  intention  of  the 
parties  as  to  the  ownership  of  the  finished  prod- 
uct as  between  themselves.  These  materials 
were  ordered  in  the  name  of,  billed  to,  and 
paid  for  by,  the  Enterprise  company,  and  until 
they  actually  passed  into  the  process  of  manu- 
facture, the  company  sought  to  retain  title.  As 
to    the   manufactured   product,   however,   when 


the  raw  materials  could  no  longer  be  identified, 
the  contract  is  silent,  and,  as  between  the  par- 
ties, there  is  no  escaping  the  conclusion  that  ti- 
tle to  the  product  was  m  the  Marley  company, 
and  it  was  this  property  Uiat  the  Harley  com- 
pany agreed  "to  sell  and  deliver,"  and  the 
Enterprise  company  agreed  "to  buy  and  pay 
for." 

Then,  too,  the  claimant's  testimony  disclosed 
that  in  the  operation  contemplated  by  the  writ- 
ten paper,  an  accurate  account  was  kept  by 
its  bookkeeper  in  which  was  charged  to  the 
Marley  company  all  moneys  advanced,  the  valoe 
of  all  materials  furnished  and  the  like,  and 
credit  was  given  for  the  manufactured  product 
when  deliveries  were  made.  This  was  consist- 
ent only  with  the  relation  of  debtor  and  credi- 
tor in  a  buying  and  selling  transaction  and  at 
the  termination  of  the  contract,  when  on  ac- 
counting was  required  and  the  balance  ascer- 
tained, could  it  be  seriously  doubted  that,  if  the 
Marley  company  had  not  delivered  sufficient 
manufactured  paper  to  coned  the  advances 
made  by  the  claimant,  an  action  of  assumpsit 
would  lie? 

The  contract,  from  beginning  to  end,  to  oor 
minds  most  conclusively  shows  an  agreement  bj 
one  party  to  manufacture  and  sell  and  by  the 
other  to  buy.  It  is  clearly  executory  (Strong, 
Deemer  &  Co.  t.  Dinniny,  175  Pa.  686,  34  AtL 
919),  and  had  the  manufacturer  made  delivery 
such  as  the  law  contemplates  and  the  contract 
required  (Biggs  v.  Bair,  213  Pa.  402,  62  AtL 
1086),  the  product  would  have  been  safe  from 
the  assaults  of  the  manufacturer's  creditors. 

Entertaining  these  views,  judgment  is  now 
entered  in  favor  of  the  defendants,  notwith- 
standing the  verdict,  for  the  manufactured  prod- 
uct in  controversy,  in  addition  to  the  day  of  the 
value  of  $40,  and  its  value  is  ascertained  to  be. 
under  the  admitted  facts,  $14,066,  maluiig  the 
total  judgment  $14,106,  and  this  judgment  shall 
be  fully  discharged  upon  payment  of  the  debt, 
interest,  and  costs  due  the  defendants  on  their 
testatum  fi.  fas.  respectively,  and  of  the  costs 
of  this  interpleader  issue. 

The  lower  court  entered  judgment  for  the 
defendants  non  obstante  veredicto.  Plaio- 
tUt  appealed. 

Argued  before  BBOWN,  C.  J.,  and  POT- 
TER, STEWART,  MOSCHZISKER,  and 
FRAZBR,  JJ. 

Bertram  D.  Reerick,  of  Philadelpbla,  for 
appellant.  A.  M.  Holding,  of  West  Chester, 
and  Samuel  W.  Cooper,  of  Philadelphia,  for 
appellees. 

PER  CURIAM.  [1,2]  UntU  the  paper 
manufactured  by  the  Marley  Mills  Corpora- 
tion under  its  contract  of  May  13,  1916,  with 
the  appellant,  the  Enterprise  Wall  Paper 
Company,  was  actually  delivered  to  that  com- 
pany, It  was  clearly  liable  to  seizure  by  exe- 
cution creditors  of  the  corporation,  for  the 
law  will  not  permit  any  device  to  elude  the 
principle  which  forbids  a  lien  to  be  created 
on  chattels  as  a  security  separate  from  their 
possession.  Jenkins  v.  Elchelbei^er,  4, Watts, 
121,  28  Am.  Dec.  691?  Prlehett  et  al.  t. 
Cook,  62  Pa.  193.  The  judgment  for  the  de- 
fendant in  the  feigned  Issue,  having  been 
properly  entered  non  obstante  Teredlcto,  is 
affirmed. 
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COMMONWEALTH   ex   reL    SCHUYLKILL 
COUNTY  et  al.  v.  SITLER  et  al. 

(Supreme  Couit  of  Pennsylvania.     March  11, 
1918.) 

1.  Taxation  «s9668(8)  —  Tax  Ooixectob'b 
Bond— LiABiLiTT  of  Subeties. 

The  sureties  on  a  tax  collector's  bond  are 
liable  after  the  settlement  period  to  pay  over 
or  account  for  the  full  amount  of  the  duplicates, 
including  the  taxes  uncollected,  less  the  taxes 
paid  over  or  legally  accounted  for. 

2.  Dismissal  and  NoNsmr  «=s>75— Taxation 
«=3568(8)— Tax  Colleotob— Bond— Liabil- 
ITT  OF  Stjbett. 

Where  a  tax  collector  was  convicted  and 
sentenced  for  the  embezzlement  of  part  of  the 
amount  for  which  he  was  in  default,  the  liability 
of  his  sureties  was  not  restricted  to  such  amount, 
and  a  petition  to  open  the  judgment  against  a 
surety  entered,  for  the  full  amount  of  the  de- 
fault and  to  discharge  him  of  liability  bevond  the 
amount  the  collector  was  convicted  of  having 
taken  was  properly  dismissed  without  prejudice 
to  the  surety  to  make  a  defense  in  any  action 
thereafter  taken  on  the  bond  or  judgment  entered 
thereon. 

8.  Taxation  e=s>568(4)  —  Tax  Coixectob- 
SvBETiEs  on  Bond— Liability. 

Where  a  tax  collector  is  appointed  by  the 
court  to  succeed  a  defaulting  tax  collector,  the 
turning  over  of  the  dunlicates  to  him  does  not 
relieve  the  sureties  of  the  former  collector  from 
their  liability  on  his  bond. 

Appeal  from  Court  of  Common  Pleas, 
Schuylkill  County. 

Action  by  the  Commonwealth  of  Pennsyl- 
vania, on  the  relation  of  the  County  of 
Schuylkill  and  Borough  of  Tamaqua,  against 
C.  E.  Sltler,  former  tax  collector,  and  W.  A. 
Sitler  and  others,  sureties  on  his  bond.  Judg- 
ment by  confession,  and  from  a  judgment  dis- 
charging a.  rule  to  show  cause  why  W.  A. 
Sitler  should  not  be  dlscliarged  from  further 
liability  on  the  bond,  ho  appeals.  Appeal 
dismissed. 

The  facts  appear  frMU  the  following  opin- 
ion by  Koch,  J.,  in  the  common  pleas: 

C.  E.  Sitler  became  collector  of  taxes  in  the 
borough  of  Temaqua  some  jjrears  ago,  and  as 
such  was  entitled  to  the  duphcates  issued  in  t^e 
years  1913  and  1914.  Being  in  default  for  some 
of  the  taxes  in  said  duplicates  levied  and  as- 
sessed, Clinton  E.  Sitler  s  bonds  for  the  years 
1913  and  19i4  were  entered  to  the  above  num- 
bers and  term.  W.  A.  Sitler,  the  petitioner,  is 
one  of  the  numerous  sureties  on  C.  E.  Sitler's 
bonds.  This  is  not  the  first  attempt  of  W.  A. 
Sitler  to  escape  his  liability  under  tue  bonds  en- 
tered to  the  above  numbers.  A  former  rule  to 
show  cause  why  the  judgment  entered  to  No. 
326,  May  term,  1916,  should  not  be  stricken 
from  the  record  or  the  judgment  opened,  etc., 
was  discharged  and  our  order  was  subsequently 
affirmed  by  the  Supreme  Court,  102  AtJ.  272. 
In  effect,  so  for  as  this  petition  is  concerned, 
there  is  no  difference  whetlier  tlie  judgment  be 
stricken  from  the  record  or  this  rule  be  made 
absolute.  If  the  reasons  for  making  this  rule 
absolute  be  good,  they  were  good  when  the  other 
rule  was  obtained,  and  should  hare  been  stated 
then.  The  reasons  now  relied  upon,  if  good  at 
all,  would  be  good  reasons  why  all  the  other  sure- 
ties should  be  relieved.  We  do  not  think  as 
many  separate  days  in  court  as  there  are  sure- 
ties and  reasons  taken  together  should  be  al- 
lowed to  get  rid  of  such  liability.  One  day  in 
court  ought  to  be  sufficient  for  all  purposes  and 


for  all  concerned.     However,  we  will  consider 
the  reasons  now  here  assigned  for  our  disposal. 

In  the  fall  of  1915,  said  collector  of  taxes  de- 
parted Tamaqua  and  went  to  Oregon,  leaving  no 
knowledge  of  his  whereabouts  to  the  people  of 
Tamaqua.  He  was  considered  a  defaulter  and 
regarded  as  an  absconder,  and  a  number  of  his 
bondsmen  petitioned  this  court  to  appoint  some 
one  to  fill  an  alleged  vacancy  in  said  office.  The 
present  petitioner  is  the  father  of  said  C.  E.  Sit- 
ler, and  was  one  of  the  most  urgent  to  have  said 
alleged  vacancy  in  office  filled  by  our  appoint- 
ment. Our  late  colleague.  Judge  Brumm,  in 
consideration  of  the  premises,  "handed  down  an 
order  appointing  George  M.  Krell  in  December, 
1916.  Krell  is  one  of  said  bondsmen,  and  joined 
with  some  of  them  in  having  the  appointment 
made.  The  appointment  of  Krell  was  not  favor- 
ed by  W.  A.  Sitler,  the  present  petitioner,  as 
I  recall  the  matter.  After  Krell's  appointment, 
Judge  Brmnm  made  a  peremptory  order  direct- 
ing- C.  E.  hitler's  brother,  who  was  his  deputy 
anci  had  charge  of  the  duplicates  and  the  office, 
to  hanil  over  said  duplicates  to  said  KreU. 

[I]  The  custodian  of  the  duplicates  complied 
and  delivered  the  same  to  said  Krell.  Soon 
thereafter  C.  E.  Sitler  was  arrested  in  Oregon 
on  a  warrant  issued  in  Tamaqua,  charging  him 
with  embezzlement,  and  he  was  brought  back, 
indicted,  tried,  convictedj  and  sentenced  to  pris- 
on. The  amount  for  which  he  was  convicted  of 
embezzling  was  only  $176.65,  whereas,  it  is 
claimed  that  the  balances  due  to  the  borough  of 
Tamaqua  on  the  duplicates  for  1913  end  1914 
are,  respectively,  |1,379.17  and  $6,611.03,  and 
the  balances  due  to  the  county  of  Schuylkill  on 
the  duplicates  issued  for  the  years  1913  and  1914 
are,  respectively,  $3,779.19  and  $9,224,26,  and 
we  are  urged  to  infer  that  C,  E.  Sitler  collected 
cmly  $176,66  of  said  balances,  and,  after  draw- 
ing such  inference,  we  are  further  urged  to  say 
that  C.  E.  Sitler  "is  not  liable  for  faibng  to  pay 
over  moneys  not  collected,  and  that  the  sureties 
on  his  bond  are  not  liable  therefor,"  Implied- 
ly, the  contention  of  the  petitioner  admits  as 
correct  the  balances  stated  as  uncollected.  Such 
being  the  case,  there  is  no  escape  from  liability 
under  the  condition  of  the  bonds  which  requirv 
that  the  whole  amount  of  the  taxes  must  be  col- 
lected and  paid  over  or  accounted  for  according 
to  law.  If  it  be  true  that  the  large  amount  re- 
maining over  and  above  the  $176.66  remains 
uncollected,  then  the  collector  has  failed  to  ac- 
count for  same,  and  after  the  lapse  of  all  this 
time  he  is  certainly  in  default,  and  he  and  his 
sureties  are  liable  on  the  bonds.  Various  stat- 
utes fix  the  times  within  which  collectors  of  tax- 
es are  required  to  make  settlements,  and  the 
limit  has  expired  for  all  of  said  duplicates.  It 
is  therefore  absurd  to  contend  that  said  tax 
collector  settled  or  accounted,  "according  to 
law,"  for  said  balances. 

[2,  3]  W.  A,  SiUer,  the  petitioner,  further  in- 
sists that  when  KreU  was  appointed  and  given 
charge  of  the  duplicates,  which  otncially  and  of 
right  belong  to  C.  E.  Sitler,  C,  E,  Sitler  and 
his  sureties  thereby  became  ipso  facto  released 
from  further  liability  on  the  said  bonds.  With 
this  contention  we  cannot  agree,  because  it  lay 
not  within  the  power  of  the  court  to  appoint 
Krell,  and  thereby  oust  Sitler  under  the  circum- 
stances. We  covered  this  matter  hitherto  in  an 
opinion  filed  to  No.  109,  March  term,  1916,  and 
deem  it  unnecessary  to  here  go  over  the  same 
question  again.  The  reasons  for  our  conclusion 
are  there  fully  stated.  Now  if  Sitler  stands  by 
and  looks  on  as  Krell  collects  the  taxes  which 
Sitler  himself  should  collect,  or  should  deputize 
some  one  else  to  collect  for  him,  it  does  not  re- 
lease the  sureties  from  the  condition  that  Sitler 
shall  collect  and  pay  over  or  account  for,  accord- 
ing to  law,  the  whole  amount  of  taxes  charged 
and  assessed  in  the  several  duplicates  which 
were  delivered  to  Sitler,  Sitler  or  his  sureties, 
or  both,  should  make  settlement  of  the  balances 
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dae  on  the  several  duplicates,  and  thereafter 
all  uncollected  taxes  ma^  become  available  for 
the  reimbursement  of  Sitler  and  his  Bureties, 
but  the  borough  and  the  county  cannot  be  held 
up  untU  it  pleases  Sitler  to  collect  the  taxes. 
Each  is  entitled  now  to  the  balances  due  to  them, 
respectively. 

The  lower  court  dismissed  tbe  petition. 
Wallace  A.  Sitler  appealed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TEE,  STEWART,  FRAZEOEl,  and  WALI* 
ING,  JJ. 

J.  O.  Clrich,  of  Tamaqua,  for  appellant. 
Arthur  L.  Shay,  R.  J.  Graeff,  Borough  Solicit- 
or, and  C.  A.  Snyder,  County  Solicitor,  all 
of  PottsTllle,  for  appellees. 

PER  CURIAM.  This  appeal  is  dismissed, 
at  appellant's  costs,  on  the  opinion  of  the 
learned  court  below  discharging  the  rule  to 
show  cause  why  he  should  not  be  discharged 
from  further  Uabllty  on  the  tax  collector 
bonds  of  O.  E.  Sitler.  This  order  is  without 
prejudice  to  the  right  of  the  appellant  to 
make  defense  In  any  action  which  may  here- 
after be  taken  on  the  said  bonds,  or  the  Judg- 
m^its  entered  thereon. 


VOI/PE  et  al.  v.   PHILADEUPHIA  RAPID 
TRANSIT  00. 

(Supreme  Court  of  Pennsylvania.    Feb.  25, 
1918.) 

Stbket  Railroads  «=»117(5)— Pebsonal  In- 
jubt—Neoliqencs— Evidence. 
In  an  action  for  personal  injury  to  passen- 
ger in  two-seated  motorcycle  in  a  right  angle 
collision  with  a  street  car,  evidence  held  insuffi- 
cient to  show  defendant's  negligence,  so  that  a 
motion  for  a  nonsuit  was  properly  granted. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Trespass  for  personal  Injury  by  Annie  Vol- 
pe,  by  her  father  and  next  friend,  Angelo 
M.  Volpe,  and  Angelo  M.  Volpe  In  Ms  own 
right,  against  the  Philadelphia  Rapid  Transit 
Company.  From  a  final  order  refusing  to 
take  off  a  compulsory  nonsuit,  plaintiffs  ap- 
peal.   Affirmed. 

^The  facts  appear  from  the  following  state^ 
ment  by  Davis,  J.,  In  entering  the  nonsuit 
In  the  common  pleas: 

The  plaintiff  Annie  Volpe  brings  this  action 
to  recover  damages  for  mjuries  sustained  on 
the  15th  day  of  May,  1915,  by  being  thrown 
from  a  motorcycle  on  which  she  was  riding 
with  one  Charles  Di  Orio.  The  alleged  negli- 
gence of  the  defendant,  as  the  basis  of  the 
action,  is  that:  a  car  of  the  defendant  company 
was  negligently  and  carelessly  operated  at  a 
high  rate  of  speed  in  a  southerly  direction  on 
Seventeenth  street  at  or  near  the  intersection 
of  MifBin  street  The  plaintiff  further  avers 
that  the  collision  between  the  motorcycle  and 
the  defendant's  car  was  entirely  due  and  caus- 
ed by  the  negligence  of  the  defendant,  the  fail- 
ure of  the  motorman  in  charge  of  the  said  car 
to  give  notice  of  intention  to  cross  Mifflin 
street  in  advance  of  the  motorcycle,  and  the 
high  rate  of  speed  at  which  the  said  car  was 
hemg  operated,  and  was  not  due  to,  or  in  any 


way  contributed  to  on  the  part  of,  the  penon 
in  charge  of  the  motorcycle. 

The  plaintiff  Irliss  Volpe  was  riding  on  a 
motorcycle.  The  motorcycle  was  operated  by 
Charles  Di  Orio.  It  appears  that  there  ia  a  seat 
on  each  side  of  the  center  bar  of  the  motor- 
cycle; that  Miss  Volpe  was  sittiDC  on  tiie 
right-hand  side  of  the  motorcycle  and  that  her 
companion,  Mr.  Di  Orio,  was  seated  on  the 
opposite  side.  The  testimony  of  Mr.  Di  Orio 
is  that  he  was  going  west  on  Mifflin  street; 
that  as  he  approached  the  intersection  of  Sev- 
enteenth and  Mifflin  streets  he  was  going  about 
lO  miles  an  hour  about  200  feet  east  of  Sev- 
enteenth street:  that  he  reduced  the  speed 
and  as  he  reached  the  easterly  honse  line  of 
Seventeenth  street  he  looked  north  and  saw 
a  car  approaching  80  or  100  feet  away;  that 
he  did  not  stop  the  motorcycle,  but  continued 
to  drift  toward  the  track  of  the  railway'  com- 
pany; that  when  he  reached  the  curb  he  heard 
a  noise  which  he  thought  was  made  by  the  put- 
ting on  of  the  brakes  of  the  car;  he  assumed 
that  the  car  was  coming  to  a  stop;  tliat  be- 
fore he  crossed  the  tracks  the  car  was  15  or 
20  feet  away  and  was  still  in  motion.  The 
driver  of  the  motorcycle  continued,  however, 
to  cross  the  tracks,  and  the  motorcy(^  was 
struck  by  the  car  causing  injury  to  Miss  Volpe, 
the  plaintiff. 

There  is  no  positive  evidence  as  to  where 
the  motorcycle  was  on  Mifflin  street;  that  is 
to  say,  whether  it  was  exactly  in  the  center  or 
near  the  south  curb  Hue  or  whethet  it  was 
near  the  north  curb  line.  We  may  assume 
perhaps  that  it  was  in  the  center — ^the  center 
of  the  street.  The  accident  occurred  at  9 
o'clock  at  night.  There  is  no  evidence  that 
there  was  the  slightest  thing  to  obstract  the 
view  of  the  driver  of  the  motorcycle;  in  fact, 
he  testified  that  he  saw  the  car  approaching 
when  be  wag  at  the  honse  line;  that  he  saw  it 
when  he  was  at  the  curb  line,  and  before  be 
started  to  cross  the  tracks  the  car  was  in  mo- 
tion and  15  or  20  feet  away  from  him.  It 
does  not  appear  that  he  did  not  have  his  mo- 
torcycle under  perfect  control  and  could  have 
stopped,  going  at  the  reduced  rate  of  speed 
at  which  he  was  going;  he  had  thrown  the 
clutch  out  and  the  motorcycle  was  drifting 
across  the  tracks.  He  said  he  did  not  hear 
the  bell.  That  was  negative  testimony,  but  in 
view  of  his  own  testimony  that  he  saw  the  car 
when  it  was  80  or  100  feet  away  from  him, 
whether  or  not  a  bell  was  rung  is  not  materi- 
al, as  he  saw  the  car  distinctly  all  the  tunc 
that  he  was  approaching  the  tracks. 

The  plaintiff  and  her  companion  were  riding 
on  a  machine  which  involved  more  than  ordi- 
nary hazard.  The  burden  is  on  the  plaintiff  to 
prove  the  negligence  upon  which  she  Imses  her 
right  to  recover.  The  negligence  of  the  de- 
fendant cannot  be  i>resumed;  it  must  be  prov- 
ed. There  is  no  evidence  in  this  case  that  the 
motorman  did  not  have  his  car  under  control, 
or  that  the  car  was  going  at  a  high  rate  of 
speed;  in  fact,  the  driver  ot  the  motorcycle 
testified  the  car  was  going  very  slowly  as  it 
approached  Mifflin  street.  The  speed  had  been 
reduced,  but  the  car  had  not  at  any  time  come 
to  a  stop,  and  the  driver  of  tie  motorcycle 
was  aware  of  that  fact.  I  repeat,  he  testihed 
that  he  allowed  the  motorcycle  to  drift  in  front 
of  the  car  when  the  car  was  but  15  or  20  feet 
away  from  him  and  in  motion. 

As  to  contributory  negligence  on  the  part  of 
the  plaintiff  Miss  Volpe,  there  appeared  to  be 
no  protest  from  her  at  the  time  as  to  the  con- 
duct of  the  driver  of  the  motorcycle  in  pass- 
ing in  front  of  the  car  which  was  hut  15  or 
20  feet  away  from  them  and  in  motion.  It 
appears  from  the  evidence  of  the  plaintiff  and 
her  witnesses  that  if  the  motorcycle  was  going 
as  slowly  as  Mr.  Di  Orio,  the  driver,  testified 
It  was,  the  motorman  would  have  been  justi- 
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fied  in  believing  that  the  motorcycle  wonid  be 
brought  to  a  stop,  before  passing  in  front  of 
a  moving  car  which  was  bat  15  or  20  feet 
away.  As  we  said  in  the  case  of  Brown  ▼. 
Philadelpliia  Bapid  Transit  Co.,  262  Pa.  page 
475,  97  Atl.  691:  "It  is  the  duty  of  bicycle 
riders,  as  well  as  drivers  of  vehicles,  about  to 
cross  the  tracks  of  a  street  railway  company, 
to  look  after  they  have  passed  the  house  line 
and  before  they  attempt  to  cross  the  tracks 
of  the  railway  company."  The  driver  of  the 
motorcycle  in  the  case  at  bar  testified  that 
he  did  that,  that  he  complied  with  that  re- 
quirement of  law.  But  we  further  said:  "If 
the  car  is  so  close  or  approaching  at  such  a 
distance  as  to  make  the  crossing  perilous  and 
they  are  injured  by  reason  of  their  failure  to 
look,  they  are  guilty  of  such  contributory  neg- 
ligence as  bars  their  right  to  recover.  If  they 
take  the  chance  of  passing  in  front  of  a  rap- 
idly approaching  car,  and  fail  in  that  attempt, 
they  are  guilty  of  such  negligence  as  precludes 
recovery,  and  there  is  no  liability  on  the  part 
of  the  defendant."  In  the  case  at  bar  the  dom- 
inant right  to  the  track  was  in  the  defendant 
company  at  that  time.  The  driver  of  the  mo- 
torcycle was  bound  to  look  before  crossing  the 
track,  and  if  he  took  the  risk  of  driving  in 
front  of  a  moving  car,  it  would  bar  his  right 
to  recover.  The  contributory  negligence  of  the 
driver  of  the  motorcycle  may  not  be  a  control- 
ling factor  as  to  plaintiff's  right  to  recover. 
The  plaintiff  was,  however,  a  volunteer  In  this 
hazanloas  undertaking,  and  entered  no  protest 
against  the  driver  proceeding  in  front  of  a 
moving  car.  I  am  of  opinion  that  under  all 
the  facts  in  this  case  the  plaintiff  has  failed  to 
prove  negligence  on  the  part  of  the  defend- 
ant, and  that  the  motion  for  nonsuit  must  be 
granted. 

Plaintiffs  appealed. 

Argued  before  POTTER,  STEWART, 
MOSCHZISKEB,  FRAZER,  and  WALLr- 
ING,  JJ. 

Thomas  F.  Gain,  of  Philadelphia,  for  ap- 
pellants. William  M.  Stewart,  Jr.,  of  Phil- 
adelphia, for  appellee. 

PER  CURIAM.  The  court  below  properly 
refused  to  take  off  the  Judgment  of  com- 
pulsory nonsuit  in  this  case.  There  was  no 
evidence  of  negligence  upon  the  part  of  the 
defendant  company,  sufficient  to  justify  its 
submission  to  tbe  jury.  The  judgment  is 
affirmed. 


In  re  SIMONIN'S  ESTATE. 

(Supreme    Court    of    Pennsylvania.     Feb.    26, 
1918.) 

Wn-i-s  «=!>672(3)  —  Testamentabt  Tbost  — 
Active  Tbust— Validity. 
Under  a  will  giving  a  residue  of  testator's 
estate  in  trust  to  pay  the  net  income  to  a  son 
for  life,  with  discretion  to  the  trustee  to  pay  a 
eertain  sum  from  the  corpus  to  the  cestui  que 
trust  three  years  after  the  testator's  death, 
which  was  done,  which  income  payment  should 
be  made  to  the  son  personally  and  on  his  re- 
ceipt, and  providing  that  on  his  death  the 
trustee  should  pay  over  the  principal  to  whom 
tbe  son  should  appoint  and  in  default  of  ap- 
pointment to  the  persons  entitled  under  the  in- 
testate laws,  the  testator  intended  to  create 
a  trust  for  the  life  of  his  son,  and  imposed  ac- 
tive duties  upon  the  trustees,  so  that  the  trust 
would  be  sustained,  as  against  an  application 


by  the  trustee  and  tliA  cefltnl  que  trust  f6r  it* 
termination. 

Appeal  from  Orphans'  Court,  Pblladelpbia 
County. 

Frederick  LoTell  Simonin  appeals  from  a 
decree  dismissing  exceptions  to  adjudication 
In  the  estate  of  Charles  F.  Simonin,  deceas- 
ed.   Affirmed. 

From  the  record  It  appeared  that  after 
making  a  spedflc  bequest,  testator  provided: 

"And  to  pay  all  the  rest,  residue  and  remain- 
der of  the  said  net  income  in  qcjtrterly  pay- 
ments to  my  son,  Frederick  Lovell  Simonin,  for 
and  during  the  period  of  his  natural  life  (sub- 
ject to  ue  discretion  hereinafter  given  the 
said  trustee,  in  item  third  thereof),  which  quar- 
terly payments  shall  be  made  to  my  said  son, 
personally  and  apon  his  sole  receipt  therefor, 
and  at  and  after  his  decease,  then  to  assign, 
transfer  and  pay  over  the  principal  of  the  fond 
aforesaid,  with  any  interest  accrued  thereupon 
and  unpaid,  as  he,  my  son,  Frederick  Lovell 
Simonin,  may  by  will  appoint,  and  in  default 
of  any  appointment,  as  aioresaid,  then  to  as- 
sign, transfer  and  pay  over  the  principal  of 
the  fund  aforesaid,  with  any  interest  accrued 
thereon,  to  such  person  or  persons  for  such 
estates  and  in  such  shares  as  by  the  laws  of  tbe 
state  of  Pennsylvania  would  be  entitled  to  the 
same,  if  I,  Charles  F.  Simonin,  the  testator 
herein,  had  died  intestate  seized  and  possessed 
thereof." 

At  the  time  of  testator's  deatib,  be  left  to 
survive  him  no  other  child  than  his  son, 
Frederick  Lovell  Simonin  and  no  issue  of  a 
deceased  child  and  the  testator's  wife  pre- 
deceased him,  so  that  in  the  event  of  the 
death  of  Chnrles  Lovell  Simonin  without 
having  exercised  the  power  of  appointment 
given  him  by  the  will,  the  trust  estate  would 
be  distributable  to  tbe  administrator  of  Fred- 
erick Lovell  Simonln's  estate.  Simonin  was 
26  or  27  years  of  age,  was  married,  and  was 
solvent  and  capable  of  managing  his  financial 
affairs,  and  a  trust  was  not  necessary  for  hla 
protection. 

Lamorelle,  J.,  filed  th"  following  opinion  In 
the  orphans'  court  dismissing  exceptions  to 
tbe  adjudication: 

If  we  are  to  uphold  the  doctrine  enunciated 
in  Knight's  Estate,  235  Pa.  149,  83  AU.  709, 
we  must  sustain  the  auditing  judge  in  decree- 
ing that  the  trust  continues,  and  the  exceptions 
to  his  adjudication  must  accordingly  be  dis- 
mUsed.  In  Knight's  Estate,  235  Pa.  149,  83 
Atl.  709,  testatrix  divided  her  estate  into  three 
parts,  one  of  which  she  directed  her  executors 
to  hold  in  trust  for  her  daughter,  Harriet  W., 
paying  her  the  income  thereof  for  the  term  of 
her  natural  life,  freed  from  the  obligations  and 
control  of  her  husband.  The  daughter  was 
given  a  power  of  appointment  by  wiU,  both  as 
to  income  and  principal.  She  was  at  the 
time  of  tbe  making  of  the  will  and  at  the  time 
of  her  mother's  death  neither  married  nor 
contemplating  marriage  with  any  particular 
person.  There  was  no  limitation  over.  As 
testatrix  was  survived  by  three  children  and 
no  issue  of  deceased  child  or  children,  these 
children  were  her  next  of  kin,  and  in  event 
that  the  daughter,  Harriet,  failed  to  exercise 
the  power  of  appointment,  she  necessarily  suc- 
ceeded to  one-tUrd  of  the  estate  thus  directed 
to  be  held  in  trust  for  her. 

At  the  audit  of  the  executors'  account  Har- 
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riet  W.  Knight  asked  that  her  share  be  a-ward- 
ed  to  her  absolutely.  Said  the  auditing  judge: 
"We  do  not  agree  that  the  only  duty  to  be 
performed  by  the  trustee  is  the  perfunctory 
one  of  receiving  the  income  and  paying  it 
over;  the  power  to  invest  and  reinvest  the 
principal  is  implied  (Stambaugh'g  Estate,  135 
Pa.  585  [19  AU.  1058]) ;  neither  is  it  necessary 
that  there  should  be  a  limitation  over  (Spring's 
Estate,  216  Pa.  529  [66  Atl.  110]);  and  as  It 
was  clearly  the  intention  of  the  testatrix  that 
the  shares  of  the  daughter  and  son  should  be 
held  in  trust,  and  it  has  not  been  shown  that 
the  trust  which  she  intended  to  create  is  in 
violation  of  an  infleiible  rule  of  law  or  stat- 
utory restrictions  it  must  be  upheld." 

In  dismissing  exceptions  the  court  said:  "The 
payment  of  the  income  to  the  cestuis  que  trus- 
tent  is  to  be  made  annually,  thus  involving  ac- 
tive duties  on  the  part  of  the  trustee  both  in 
collecting  and  preserving  tbe  income  until  the 
time  for  its  annual  distribution  and  the  pay- 
ment of  charges  and  expenses  that  might  arise 
in  the  interval.  See  Hemphill's  Estate,  180 
Pa.  95  [36  AU.  409];  Price's  EsUte,  17  Diet. 
R.  534."  See  Knight's  Estate,  20  Dist.  R.  788 
(at  page  791). 

In  dismissing  the  appeal  and  affirming  the 
decree  of  this  court,  the  Supreme  Conrt,  in  a 
per  curiam  opinion,  said:  "As  this  intention  of 
the  testatrix  to  create  a  trust  and  guard  her 
bounty  for  her  children  with  the  protection  of 
a  trustee  is  so  clear,  Uie  validity  of  the  trust 
is  not  affected  because  there  is  no  limitation 
over.  Spring's  Estate,  216  Pa.  529  [66  Atl. 
110]."  See  .Knight's  Estate,  235  Pa.  149,  at 
page  150,  88  Atl.  709,  at  page  710. 

In  the  case  now  before  us  testator  bequeath- 
ed and  devised  all  of  his  property  to  his  broth- 
er in  trust,  "to  invest  and  keep  invested  in  a 
safe  manner  and  form,  and  to  collect,  receive, 
use  and  pay  over  the  income  derived  therefrom 
(less  taxes  and  other  necessary  expenses)  for 
the  uses  and  purposes  following,  that  is  to 
say,"  to  pay  a  sister  $5  per  week  for  life  and 
to  pay  the  rest  of  the  net  income  in  quarterly 
payments  to  a  son,  Frederick  L.,  for  and  dur- 
ing the  period  of  bis  natural  life.  Each  of 
the  quarterly  payments  was  to  be  made  to  the 
son  personally  and  upon  his  sole  receipt  there- 
for, and  after  his  death  to  transfer  and  pay 
over  the  principal  and  accumulated  interest  as 
the  son  might  by  will  appoint,  and  in  default 
of  appointment  to  pay  the  principal  to  such 
persons  and  for  such  uses  as  they  would  be 
entitled  to  had  testator  died  intestate  seised 
and  possessed  of  his  property.    Here  the  in- 


come was  to  be  paid  at  stated  periods  and 
only  upon  the  soivs  receipt  therefor.  There 
was  a  power  of  appointment  similar  to  that  in 
Knight's  Estate,  and  on  failure  to  exercise 
this  power  the  son  succeeded  to  tbe  entire  es- 
tate, as  he  was  the  next  of  kin.  In  Knight's 
Estate  the  daughter  succeeded  to  but  one- 
third,  but  the  principle  is  the  same  and  the 
amount  or  proportion  can  be  a  matter  of  do 
moment. 

It  is  earnestly  contended,  in  that  the  trus- 
tee is  given  authority  to  pay  a  certain  part  of 
the  principal  to  the  son  and  also  to  purchase 
for  him,  if  he  so  desired,  an  interest  in  the 
business  carried  on  by  testator  at  the  time 
of  his  decease,  that  an  intention  is  evinced  to 
terminate  the  trust.  This  argument  works 
both  ways.  It  may  be  said  that  as  to  the 
sum  to  be  paid  over  direct  to  the  son,  that  is 
freed  of  trust,  and  it  may  be  admitted  that  if 
the  interest  in  the  firm  is  bought,  the  trust 
terminates;  but  the  very  fact  that  testator  so 
provided  would  negative  the  thought  and  pur- 
pose that  the  trust  could  be  ended  in  any  other 
way,  or,  what  is  more  improbable,  that  no  tract 
exists  at  all. 

Active  duties  were  imposed  upon  tbe  trustee 
and  discretionary  rights  were  given  bim.  The 
auditing  judge  upheld  the  trust.  In  this  we  find 
no  error. 

Tbe  court  dismissed  exceptions  to  tbe  ad- 
judication. Frederick  Lorell  Simonln  ap- 
pealed. 

Errors  assigned,  among  others,  were  In  re- 
fusing to  declare  the  trust  terminated,  and  in 
dismissing  exceptions  to  tbe  adjudication. 

Argued  before  POTTER,  STEWART,  MOS- 
CHZISKER,  FRAZER,  and  WAI/LING,  JJ. 

Clarence  H.  Reed,  Alfred  N.  Kelm,  and 
Carroll  R.  Williams,  all  of  Philadelphia,  for 
appellant  Ira  Jewell  Wllliama,  of  Philadel- 
phia, for  appellee. 

PER  CURIAM.  We  agree  with  the  court 
below.  In  this  case,  that  It  was  clearly  the 
Intention  of  the  testator  to  create  a  trust  for 
the  life  of  his  son ;  and  that  active  duties,  re- 
quiring the  exercise  of  discretion,  were  im- 
posed upon  the  trustee. 

The  decree  la  affirmed. 
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McPHILLIPS  V.  DUKKIN.     (No.  5162.) 

(Supreme  Court  ot  Rhode  Island.    Jane  18, 
1818.) 

1.  Sirr-OFF    AND     OOtTNTEBCLAIM     «s>27(2)   — 

RioHT  10  Srr-OFr— Same  Contbact. 
Where  building  contractor  sued  for  price  of 
extras,  including  in  the  declaration  all  sums  due 
him  "nnder  said  contract,"  defendant  could  re- 
coup her  damages  for  defective  work,  although 
plaintiff  sought  to  prove  that  the  amounts  sued 
for  became  due  under  such  an  alteration  of  the 
original  contract  as  to  constitute  a  new  one. 

2.  Set-Off  and  Counterclaim  «=>27(2)  — 
Right  to  Cocnterci.aim — Claims  Abisins 
FBOM  THE  Same  "Tbansaction." 

Where  plaintiff  sued  for  extras  incorporated 
In  a  building,  defendant  could  recoup  her  dam- 
ages on  account  of  unworkmanlike  performance 
of  the  principal  contract,  since  botn  the  claim 
and  the  counterclaim  arose  out  of  the  same 
tran8a(ition  (citing  Words  and  Phrases,  Trans- 
action). 

3.  Tbial  <E=>252(12)  —  Instructions  —  Con- 
roBMiTT  TO  Evidence. 

In  contractor's  action  for  price  of  extras, 
where  defendant  counterclalmed  for  breach  of 
original  contract,  and  there  was  evidence  that 
she  paid  him  the  full  contract  price,  believing  the 
contract  was  properly  performed,  but  discovered 
later  that  there  had  been  a  breach,  a  charge 
that  if  she  paid  him  the  contract  price  under 
a  "misapprehension"  of  fact  she  could  recover 
her  damages  was  not  open  to  the  objection  that 
there  was  no  evidence  to  support  the  use  of  the 
word  "misapprehension,"  wnere  there  was  tes- 
timony that  after  payment  of  the  price  defend- 
ant discovered  that  white  lead  and  linseed  oil 
were  not  used  in  the  outside  painting. 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties ;  George  T.  Brovm, 
Judge. 

Action  by  Jolm  J.  McPhillips  against 
Catherine  Duridn.  On  plaintiff's  exceptions 
to  verdict  in  his  favor  for  less  than  the 
amount  claimed,  and  to  denial  of  motion  for 
new  trial.  Exceptions  overruled,  and  cause 
remitted. 

Flynn  &  Mahoney,  of  Providence,  for  plain- 
tiff. Fitzgerald  &  Higgins,  of  Providence 
(Kdwurd  L.  Leahy,  of  Providence,  of  counsel), 
for  defendant 

BAKER,  J.  This  is  an  action  of  assumpsit 
brought  originally  in  a  district  court  to  re- 
cover the  sum  of  $214.83  as  a  balance  alleged 
to  be  due  the  plaintiff  for  the  construction  of 
a  house  by  him  for  the  defendant.  A  jury 
trial  was  claimed  and  had  in  the  superior 
court,  resulting  in  a  verdict  in  favor  of  the 
plaintiff  in  the  sum  of  $10.  The  plaintiff 
thereupon  filed  a  motion  for  a  new  trial  on 
the  ground  tliat  the  damages  awarded  were 
grossly  inadequate,  which  motion  was  denied. 
To  this  decision  an  exception  was  taken,  and 
the  plaintiff  is  now  l)efore  this  court  on  his 
bill  of  exceptions,  which  in  addition  to  the 
exception  to  the  denial  of  the  motion  for  a 
new  trial  contains  28  other  exceptions,  27  of 
which  are  to  the  rulings  of  the  trial  court  in 
admitting  testimony,  and  the  remaining  1  is 
to  a  portion  of  the  charge  to  the  jury. 

The  plaintiff's  declaration  in  addition  to 


tbe  comhion  counts  ordinarily  found  in  a 
printed  district  court  writ  contained  a  special 
count,  wlierein  he  alleged  a  written  contract 
between  the  defendant  and  himself,  by  which 
he  agreed  to  build  a  house  according  to  cer- 
tain specifications,  and  she  agreed  to  pay 
therefor  the  sum  of  $6,360.  Tbe  declaration 
then  alleges: 

"That  thereafterwards.  •  •  •  the  said 
plaintiff  at  the  defendant's  request  modified  and 
changed  said  specifications  in  certain  respects, 
and  then  and  there  performed  certain  extra 
work  and  furnished  certain  extra  materials  in 
tbe  construction  and  erection  of  said  house  for 
said  defendant;  that  said  plaintiff  has  complied 
with  all  the  terms  and  conditions-  of  said  orig- 
inal instrument  in  writing,  as  well  as  any  modi- 
fication or  change  made  therein,  and  performed 
his  work  in  a  proper  and  worlunanlike  man- 
ner." 

It  is  further  alleged  that  while  no  spedilc 
price  was  agreed  upon  for  these  changes, 
the  "reasonable  cost  and  extra  necessary 
expense  thereof  would  be  the  sum  sued  for, 
"making  a  total  sum  due  said  plaintiff  of 
$6,574.83  under  said  contract";  that  the  de- 
fendant bad  paid  $6,360,  leaving  a  balance 
due  as  stated. 

At  the  trial  the.plalnUff  admitted  that  the 
defendant  was  entitled  to  a  credit  wWdi  re- 
duced his  claim  to  $206.58.  The  defendant 
denied  liability  for  specified  items  in  the 
plaintiff's  bill  of  extras,  amounting  to  $68.81, 
in  addition  claimed  credits  or  allowances 
amounting  to  $28.38  and  offered  testimony 
tending  to  show  defects  in  material  and  work 
In  the  construction  of  the  house,  particularly 
in  the  painting  of  its  exterior  as  not  t)eing 
what  was  called  for  by  the  contract,  to  rem- 
edy which  defects  it  was  estimated  that  it 
would  have  cost  $100  in  the  latter  part  of 
1916,  when  the  woi*  was  Aoae,  but  would  cost 
$160  at  the  time  of  the  trial  in  January,  1918. 

Exceptions  1  to  27,  inclusive,  relate  to  the 
admission  of  testimony  tending  to  show  a 
breach  of  the  original  contract  In  other 
words,  the  plaintiff's  contention  is  in  effect 
tliat  Inasmuch  as  in  this  action  be  is  only 
seating  to  recover  for  labor  and  materials  not 
called  for  by  the  original  contract,  the  de- 
fendant should  not  be  permitted  by  way  of 
recoupment  to  diminish  or  defeat  his  claim 
by  one  of  her  own  based  upon  the  original 
contract  for  the  reason  tliat  the  two  claims 
do  not  "grow  out  of  the  same  contract,"  as 
the  doctrine  of  recoupment  requires. 

[1,2]  In  bringing  his  action  the  plaintiff 
stated  his  case  in  terras  which  are  entirely 
inconsistent  with  his  present  claim.  As  has 
appeared  already,  he  Included  in  his  declara- 
tion tbe  sums  now  sued  for  in  the  total  sum 
due  him  "under  said  contract";  that  is,  his 
contract  to  build  the  house.  We  think  this 
description  of  his  contract  and  claim  is 
essentially  correct  the  modifications  and 
alterations  of  the  original  contract  were  so 
trifling.  This  statement  of  his  case,  taken 
literally,  shows  that  the  defendant  would  be 
entitled  to  recoup  her  damages.    But  if  the 


«=»I''or  other  caaei  «ee  mma  topic  and  KKY-NOUBBR  In  all  Ker-Numbered  Digests  and  Indcxei 
103  A.— &d 


Digitized  by 


Google 


930 


103  ATLANTIC  REPOHTBSB 


(B.1. 


claim  for  extras  be  regarded  In  fact  as  a  new 
contract,  we  do  not  think  that  it  would  of 
necessity  follow  that  the  defendant  could  not 
recoup,  as  the  two  claims  grow  out  of  the 
same  transaction.  In  the  last  edition  of 
Bouvler's  Law  Dictionary,  among  the  defini- 
tions of  the  word  "transaction,"  we  find  the 
foUowing: 

"A  group  of  facts  so  connected  together  as 
to  be  referred  to  by  a  single  legal  name. 
•  *  •  The  term  'transaction'  is  a  broader 
one  than  contract" 

And  see  the  cases  cited  in  volume  8  of 
Words  and  Phrases,  pp.  7060,  7061,  as  to  the 
meaning  of  the  words  "in  reference  to 
counterclaim."  By  the  courts  of  most  of  the 
states  the  doctrine  of  recoupment  is  favored 
on  the  ground  that  it  tends  to  promote  Justice 
and  prevent  needless  litigation  by  avoiding 
circuity  of  action  and  multiplicity  of  suits, 
although  in  a  few  states  the  doctrine  is  some- 
what narrowly  interpreted.  Many  states  now 
regulate  the  matter  by  statute,  and  under 
the  term  "counterclaim"  include  both  recoup- 
ment and  set-off.  In  this  state  the  doctrine 
of  recoupment  Itas  received  a  liberal  interpre- 
tation, as  may  be  seen  in  Hill  v.  Southwick, 
9  R.  I.  299,  11  Am.  Rep.  250,  and  Davidson 
V.  Wheeler,  17  R.  J.  433,  22  Att.  1022,  and  the 
cases  cited  therein  with  approval.  In  the 
former  case  it  was  held  that  in  an  action  on  a 
promissory  note,  the  consideration  of  which 
was  an  agreement  to  convey  mining  stock, 
the  defendant  was  entitled  by  way  of  recoup- 
ment "to  diminish  the  amount  recoverable  on 
the  note  to  the  Extent  of  the  loss  which  he 
.sustained  by  the  plaintiffs  failure  to  perform 
ills  agreement" ;  the  doctrine  being  applicable 
"where  ttoth  claims  grow  out  of  the  same 
contract  or  transaction."  In  Davidson  v. 
Wheeler,  supra,  the  plaintiff  sued  the  defend- 
ant In  an  action  of  case  for  deceit  in  inducing 
the  plaintiff  to  build  a  cellar  and  t^  do  mason 
work  on  a  lot,  represented  by  the  defendant 
to  belong  to  himself,  but  which  In  fact  was 
the  property  of  his  wife.  The  ruling  of  the 
court  permitting  testimony  to  be  introduced 
by  the  defendant  as  to  the  poor  quality  of 
the  work  done  by  the  plaintiff  was  upheld. 
The  court  said  (17  R.  I.  on  page  435,  22 
Atl.  on  page  1023) : 

"The  purpose  of  allowing  matters  growing 
out  of  the  same  transaction  to  be  given  in  evi- 
dence by  way  of  defense,  instead  of  requiring 
a  cross-action  to  be  brought,  is  to  avoid  cir- 
<-uity  of  action  and  multiplicity  of  suit.  The 
tendency  of  modem  judicial  decisions  ie  to  per- 
mit this,  when  it  can  k>e  done  without  a  viola- 
tion of  principle  or  great  inconvenience  in  prac- 
tice." 

The  court  cited  in  this  connection  Stow 
V.  Yarwood,  14  111.  424,  quoting  therefrom 
inter  alia  as  follows: 

"It  is  Buiiicient  that  the  counterclaims  arise 
out  of  the  same  subject-matter,  and  that  they 
are  susceptible  of  adjustment  in  one  action." 

The  plaintiff  cites  Bozarth  v.  Dudley,  44 
X.  J.  Law,  3(H,  43  Am.  Rep.  373  (1882). 
Weir  V.  Allen,  89  N.  J.  Law,  597,  99  Atl.  328 
(1916)  and  Keyes  v.  Western  Vermont  Slate 


Co.,  34  Vt.  81  (1861).  In  Bozarth  v.  Dudley, 
the  plaintiff  constructed  a  stable  for  the  de- 
fendant under  a  sealed  contract,  and  the 
contract  price  was  paid  in  full.  The  plabi- 
tlff  also  did  extra  work  on  the  stable,  and  for 
that  he  sued  in  assumpsit  The  defendant 
claimed  the  right  in  this  action  to  recoup 
the  damages  resulting  from  defective  work 
and  materials. put  into  the  stable  under  tlie 
sealed  contract.  Recoupment  was  refused. 
The  court  said  (44  N.  J.  Law,  on  page  313, 
43  Am.  Rep.  373): 

"Recoupment  is  permitted  solely  by  force  of 
section  129  of  the  Practice  Act.  •  •  •  By 
the  terms  of  that  section  it  is  restricted  to 
damages  arising  out  of  the  nonperformam-e  or 
defective  performance  ^f  the  same  contract 
which  is  sued  on.  A  notice  of  the  particulars 
of  such  a  defense  is  required  to  be.  annexid  t<> 
the  plea  and  filed  therewith.  In  this  case  not 
only  was  there  no  such  notice,  but  it  is  plain 
that  the  damages  sought  to  be  recouped  aton; 
from  another  contract.  The  contract  sued  on 
was  the  implied  undertaking  arising  from  the 
furnishing  of  the  extras  on  the  stable.  Tbe 
recoupment  claimed  was  upon  tiie  sealed  con- 
tract" 

Section  129  (Revision  1877,  p.  868)  referred 
to  in  the  opinion  is  as  follows: 

"Sec.  129.  In  actions  on  contracts  not  under 
seal  the  defendant  may  set  up  as  a  defense  in 
abatement  of  the  damages  to  be  recovered  l>y 
the  plaintiff,  a  defect  in,  or  partial  failure  of. 
the  consideration  of  the  contract  sued  on,  and 
may  also  recoup  any  damages  (which  be  may 
have  sustained)  by  reason  of  the  nonperform- 
ance or  defective  performance  of  any  part  of 
the  same  contract  by  the  plaintiff:  Provided, 
that  a  notice  of  the  particulars  of  such  de- 
fense be  annexed  to  the  plea  and  filed  there- 
with." 

As  In  Bozarth  v.  Dudley,  supra,  the  deci- 
sion was  determined  by  the  provisions  of  a 
statute,  it  can  have,  in  the  circumstances, 
little  persuasive  Influence  in  leading  to  the 
modification  of  the  more  liberal  application 
of  the  doctrine  adopted  In  this  state.  Weir 
V.  Allen,  supra,  does  not  require  conuneni. 
In  passing,  it  may  be  noted  that  In  1903  the 
statute  of  New  Jersey  relating  to  recoup- 
ment ,was  amended  so  as  to  ai^ly  to  any 
contract  "whether  under  seal  or  not"  and 
to  permit  a  defendant  to  "recoup  all  dam- 
ages •  •  •  by  reason  of  any  cause  of 
action  arising  out  of  the  contract  or  trans- 
action which  is  the  subject  of  the  action." 
See  section  105  of  the  Practice  Act  of  1903 
(Compiled  Statutes,  N.  J.  1910,  p.  4084).  In 
the  Vermont  Case,  supra,  there  was  no  deci- 
sion on  the  question  of  recoupment ;  the  court 
on  page  84  saying: 

"As  only  three  members  of  the  court  have 
participated  in  the  decision  of  this  case,  and 
we  are  not  precisely  agreed  in  our  view  of 
what  is  the  exact  limit  of  tliis  doctrine  here, 
we  do  not  attempt  to  lay  down  any  rule,  as  we 
do  not  find  it  necessary  for  the  decision  of  the 
case." 

The  court  then  consisted  of  six  memt>ers. 
Even  if  by  a.very  strict  and  narrow  construc- 
tion it  was  held  that  tlie  damages  claimed  by 
the  defendant  in  recoupment  grew  out  of  the 
original  contract,  and  that  plaintiff's  claim 
for  extras  is  a  separate  and  additional  con- 
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tract,  neTertbeless  It  Is  obvious  that  both 
clahns  grow  out  of  one  and  the  same  trans- 
action, to  wit,  the  building  of  the  house.  The 
evidence  objected  to  was  therefore  properly- 
admitted,  and  the  first  27  exceptions  are  ac- 
cordingly overruled. 

[3]  Exception  28  purports  to  be  taken  to 
that  part  of  the  charge  to  the  Jury  "wherein 
the  said  justice  said  that  the  jury  had  a  right 
to  allow  the  defendant  to  deduct  any  damages 
.•sustained  by  her  from  the  contract  price, 
because  of  misconception  or  misapprehension 
of  the  facts."  When  plalntlfTs  counsel  took 
this  exception  at  the  close  of  the  charge  he 
stated  that  he  did  so  "on  the  ground  that 
there  Is  no  evidence  making  any  claim  to  any 
misconception  or  ml/iapprehensloii  of  t^e 
facts  wliatever."  He  now  urges  that  the  use 
of  the  words  "misconception  or  misapprehen- 
sion of  facts"  was  not  justified  by  the  evi- 
dence, and  was  prejudicial  error.  An  exami- 
nation of  the  charge  shows  tliat  the  word 
"misconception"  was  not  used,  but  that  the 
expression  "a  misapprehension  of  the  facts" 
was  employed  twice,  and  that  the  word 
"misapprehension"  is  used  otherwise  four 
times.  The  plaintltf  in  his  brief  specifies 
three  portions  of  the  charge  objected  to ;  the 
one  In  which  the  word  "misapprehension"  is 
employed  four  times  being  found  In  the  fol- 
lowing quotation: 

"The  plaintiff  insists  tiiat  so  far  as  tlie  orig- 
inal contract  goes,  the  building  of  tliat  liouse, 
that  that  contract  has  been  completed;  that 
he  performed  the  work  in  accordance  with  the 
terms  of  the  contract,  and  that  the  material 
was  furnished  as  required  by  the  contract,  and 
that  he  has  done  everything  called  for  by  the 
contract,  and  that  he  and  the  defendant  have 
settled  that,  and  that  matter  is  not  open  for 
your  consideration  at  the  present  time.  That 
would  be  so  if  the  contract  has  been  performed 
according  to  the  terms  and  specifications  of 
the  acreement  in  every  respect,  and  they  had 
settled  it  between  them.  But,  if  for  any  rea- 
.lon  unknown  to  the  defendant,  the  contract 
had  not  been  performed  in  accordance  with  its 
terras  and  the  agreement  made,  and  if  she,  un- 
iler  a  misapprehension  of  facts,  had  paid  him 
the  contract  price,  and  afterwards  he  under- 
takes in  an  action  against  her  to  recover  for 
extra  work  done  on  that  house,  she  having  as- 
certained that  slie  was  under  a  misapprehension 
io  settling  that  bill,  under  the  misapprehension 
that  the  work  had  been  done  in  accordance 
with  the  spediications.  and  that  the  material 
was  in  accordance  with  the  specifications,  and 
she  was  laboring  under  a  misapprehension  of 
the  facts  at  that  tame,  then  it  is  open  to  her  to 
deduct  from  the  claim,  or  from  the  snm  that 
would  be  otherwise  due  him  for  the  extras, 
such  snm  or  amount  as  she  has  lost  by  reason 
of  his  failure  to  comply  with  the  terms  of  the 
original  contract." 

Whene^'er  It  appears  In  the  charge  the 
word  "misapprehension"  Is  used  In  connection 
with  or  In  reference  to  a  statement  of  de- 
fendant's right  to  deduct  the  amount  of 
her  damages  If  she  had  paid  In  full  the 
anaoont  due  under  the  original  contract  in 
Ignorance  of  the  fact  that  In  certain  respects 
the  materials  furnished  by  plaintiff  were  not 
In  conformity  with  the  terms  of  the  contract. 


The  exception  Is  based  wholly  upon  the 
claim  that  there  Is  no  evidence  justifying  the 
use  of  the  word  "misapprehension"  as  em- 
ployed In  the  charge. 

To  point  out  that  there  was  testimony  to 
which  such  references  In  the  charge  were 
pertinent,  It  will  suffice  to  call  attention  to 
the  provision  In  the  contract  as  to  painting 
that  the  exterior  was  "to  have  two  good  coats 
of  Jewett  pure  white  lead  and  pure  Unseed 
oil,"  to  the  testimony  of  the  defendant  that 
the  paint  came  off  the  exterior  of  the  house 
right  after  Its  occupation,  and  the  positive 
testimony  of  Mr.  Barry,  an  expert  builder, 
that  its  appearance  in  January,  1918,  showed 
that  white  lead  and  linseed  oil  were  not  used 
in  the  exterior  luiinting  as  called  for  by  the 
spedflcatlons.  There  was  evidence,  therefore, 
to  Justify  the  portions  of  the  charge  In  which 
the  word  "misapprehension"  appears,  and  we 
are  of  opinion  that  It  Is  not  reasonably  prol>- 
able  that  the  Jury  were  In  any  way  misled 
by  the  use  of  the  word.  Exception  28  Is 
therefore  overruled. 

We  also  think  that  the  plaintiff  takes  noth- 
ing by  his  exception  to  the  denial  of  the  mo- 
tion for  a  new  trial.  There  was  evidence 
which.  If  believed,  would  support  the  verdict. 
If  the  defendant's  testimony  as  to  disputed 
items  and  her  claims  for  allflwances  were 
accepted  as  correct  and  the  smaller  sum,  $100, 
named  by  Mr.  Barry  as  necessary  In  1916  to 
make  good  the  contractor's  deficiencies  were 
likewise  adc^ted,  there  would  be  due  the 
plaintiff  a  little  less  than  $10. 

The  verdict  has  been  upheld  by  the  trial 
judge,  and  we  discover  no  snfflcient  reason 
for  disturbing  It.  All  tlie  exceptions  are 
overruled,  and  the  case  Is  remitted  to  the 
superior  court  for  the  entry  of  judgment  on 
the  verdict 


MANUFACTURERS'  MUT.  FIRE  INS.  CO. 

V.  CLARKE,  City  Treasurer.     (No.  477.) 

(Supreme  Court  of  Rhode  Island.    June  11, 
1918.) 

1.  CoNBTITTmONAI,    LaW    *=»48  —  CONSTBUC- 
TIOM — PbKBUMPTION. 

'The  Supreme  Court  will  make  every  intend- 
ment in  favor  of  the  constitutionality  of  an  act 
of  the  General  Assembly. 

2.  Taxation  «=340(1)— Equality. 

While  the  burden  of  taxation  should  be  fair- 
ly distributed  among  the  citizens,  absoiute  fair- 
ness and  equality  is  unattainable. 

3.  Statutes  «=»60— Validity— Scope  of  Ik- 

QUIBY. 

Where  constitutionality  of  a  taxing  act  is 
attacked,  the  Supreme  Court  will  not  review  the 
judgment  of  the  legislative  branch  as  to  whether 
the  tax  is  unequal  and  not  uniform,  by  the  con- 
sideration of  evidence  on  the  question,  but  such 
review  can  be  had  only  where  the  repugnancy  to 
the  Constitution  appears  on  the  face  of  the  act, 
or  from  facts  of  which  the  court  can  take  ju- 
dicial notice. 

4.  Taxation    9=342(1)— Unifobiutt—GIiASSI- 
fications. 

It  is  within  the  power  of  the  Legislatur* 
to  classify  persons  and  property  for  the  purpose 
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of  taxation,  and  to  impose  different  burdens  tip- 
on  different  classes,  provided  such  classification 
is  not  unreasonable  nor  arbitrary,  but  is  based 
upon  differences  indicating  a  reasonable  and 
just  relation  to  the  act  in  respect  to  which  the 
classification  is  proposed. 

5.  CoNSTiTXJTioNAi,   LAW   <S=229(1)  —  Equal 
Protection  of  Laws— Taxation. 

Pub.  Laws  1912,  c.  784,  §  5,  amending  chap- 
ter 769,  I  39,  by  imposing  a  tax  on  the  intangi- 
ble personalty  of  mutual  insurance  or  surety 
companies,  and  exempting  therefrom  stock  insur- 
ance companies  which  pay  a  tax  upon  premi- 
ums, does  not  violate  Const.  U.  S.  Amend.  14, 
as  to  equal  protection  of  the  laws,  since  there 
is  a  valid  distinction  between  the  methods  of 
doing  business  followed  by  the  two  classes  of 
(iurety  and  insurance  companies. 

6.  Taxation      ®=340(5)— Uniformity— Insur- 
ance Companies. 

Such  act  is  not  violative  of  Const,  art.  1, 
i  2.  providing  that  the  burdens  of  the  state  ought 
to  be  fairly  distributed  among  its  citizens. 

Case  Certified  from  Superior  Court,  Provi- 
dence &  Bristol  Counties. 

Action  by  the  Manufacturers'  Mutual  Fire 
Insurance  Company  against  Walter  L. 
Clarke,  as  Treasurer  of  the  City  of  Provi- 
dence. Case  certified  on  constitutional  ques- 
tion from  Sui)erlor  Court  under  Gen.  Laws 
1909,  c.  298,  i  1.  Case  remitted  to  superior 
court 

See,  also,  100  Atl.  400. 

Archibald  C.  Matteson  and  WiUlam  J. 
Brown,  both  of  Providence,  for  plaintiff.  El- 
mer S.  Chace,  City  Sol.,  and  Cbarles  P.  Sis- 
son,  Asst.  City  Sol.,  both  of  Providence,  for 
defendant. 

SWEETLAND,  J.  This  Is  an  action 
brouKbt  to  recover  the  amount  of  a  tax  paid 
under  protest  by  the  plaintiff  to  the  defend- 
ant as  dty  treasurer  of  Providence.  The  con- 
etitutlonallty  of  the  act  under  which  said  tax 
was  assessed  was  brought  In  question  upcm 
the  record  in  the  superior  court,  and  the  case 
has  been  certified  to  this  court  for  the  deter- 
mination of  such  constitutional  question. 

The  plaintiff  is  a  corporation  duly  created 
and  organized  under  the  laws  of  this  state, 
and  Is  doing  business  therein  as  a  mutual 
Are  Insurance  company.  The  law  in  accord- 
ance with  the  provisions  of  which  said  tax 
was  assessed  and  the  constitutionality  of 
■which  is  questioned  is  section  5,  c.  784,  of  the 
Public  Laws,  approved  March  28,  1012, 
amending  paragraph  11  of  section  39,  c.  769, 
of  the  Public  Laws  approved  February  15, 
1912;  the  latter  being  called  the  Tax  Act  of 
1912.  SecUon  6,  c.  784,  PubUc  Laws  1912, 
Is  as  follows: 

"Sec.  5.  Paragraph  eleventh  of  section  39  of 
the  Tax  Act  of  1912,  is  hereby  amended  to  read 
as  follows: 

"  '11.  Every  mutual  insurance  company  and 
every  mutual  surety  company  incorporated  by 
tliis  state,  shall  be  liable  to  taxation  on  its  in- 
tangible personal  property  in  the  town  where  the 
corporation  is  located.  Every  stock  Insurance 
company  incorporated  by  this  state  which  pays 
a  tax  upon  premiums  and  assessments  under 
the  provisions  of  section  35  of  this  act  shall  be 


exempt  from  taxation  on  its  intangiUe  personal 
property  in  the  town  or  city  where  such  co^ 
poration  is  located.' " 

Section  35  of  the  Tax  Act  of  1912,  referred 
to  In  this  section.  Is  as  follows: 

"Sec.  35.  Section  5  of  chapter  39  of  the  Gi>n- 
eral  Laws  is  hereby  amended  to  read  as  fol- 
lows: 

"  'Sec.  5.  Every  mutual  insurance  company  in- 
corporated and  cloing  business  in  this  state  shall 
annually,  on  the  first  Monday  in  AprU,  pay  ta 
the  general  treasurer  a  tax  of  one  per  centam. 
and  every  other  insurance  company  incorporated 
and  doing  business  in  this  state  shaU  annuallr, 
on  the  first  Monday  in  April,  pay  to  the  general 
treasurer  a  tax  of  two  per  centum,  on  the  premi- 
ums and  assessments  received  by  such  compsDj 
during  the  year  ending  on  the  thirty-first  diiy 
of  December  next  preceding  (without  any  de- 
ductions for  dividends  or  unearned  premianu 
applied  in  part  payment  of  such  premiums  or 
returned  to  policyholders  in  cash  or  otherwise  i, 
on  property  and  upon  the  lives  of  individuals 
insured  by  such  company  within  the  state,  and 
on  property  and  upon  the  lives  of  individuals 
insured  by  such  company  in  any  other  state  on 
which  such  company  has  not  paid,  and  is  not 
liable  to  pay,  a  tax  to  such  other  state:  Pro- 
vided, that  such  companies  issuing  the  standnn! 
form  of  fire  policy  prescril>ed  by  chapter  'Zii 
of  the  General  Laws  may  deduct  from  sD<-h 
premiums  and  assessments  so  much  thereof  as 
shall  have  been  returned  to  the  holders  of  such 
policies  during  said  year  upon  cancellations 
thereof  as  required  by  section  5  of  said  chanter 
222.'  " 

The  constitutional  question  certified  to  as 
is  as  follows: 

"Is  the  tax  assessed  by  the  assessors  of  the 
city  of  Providence  against  the  plaintiff  on  its 
intangible  personal  property  on  the  15th  daj 
of  June,  1915,  illegal  and  void  for  the  reason 
that  the  legislation,  chapter  784,  |  5,  of  the  Pub- 
lic Laws  of  1912,  In  accordance  with  which  the 
tax  was  assessed,  is  repugnant  to  and  in  viola- 
tion of  article  1,  S  2,  of  the  Constitution  of 
Rhode  Island,  which  requires  that  the  burdens 
of  the  state  ought  to  be  fairly  distributed  amonj 
its  citizens,  and  article  14  of  the  Amendments 
to  the  Constitution  of  the  United  States,  whir  h 
requires  that  no  state  shall  deprive  any  person 
of  life,  liberty  or  property  witnout  due  ijrocvss 
of  law,  nor  deny  to  any  person  within  its  ju- 
risdiction the  equal  protection  of  the  laws,  the 
effect  of  such  legislation  being,  to  relieve  .stock 
insurance  companies'  incorporated  and  doin;: 
business  in  this  state  from  taxation  upon  their 
intangible  personal  proi>erty  while  subjecting 
mutual  insurance  companies  incorporated  and 
doing  business  in  this  state  to  taxation  upon 
their  intangible  personal  property?" 

The  plaintiff  claims  that  the  statate  in 
question,  by  making  the  plaintiff  liable  to 
taxation  on  Its  Intangible  personal  property 
and  by  exempting  stock  Insurance  companies 
Incorporated  by  this  state  from  such  taxa- 
tion, creates  an  unjust  and  arbitrary  discrim- 
ination against  It  as  a  mutual  fire  Insurance 
company  Incorporated  by  this  state  and  in  fa- 
vor of  said  stock  Are  insorance  companies; 
that  such  stock  fire  Insurance  companies  and 
the  plaintiff  are  each  engaged  lb  the  same 
kind  of  business  and  belong  to  the  same  class. 

[1-S]  The  plaintiff  has  sought  to  introduce 
evidence  before  vs  tending  to  show  the  in- 
equality between  the  burden  of  taxation  im- 
posed upon  It  and  that  placed  upon  certain 
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stock  Are  Insurance  companies  under  the 
provisions  of  said  section.  The  plaintiff 
contends  that  unless  it  Is  permitted  to  intro- 
doce  such  .evidence,  this  court  will  be  unable 
either  to  see  that  the  alleged  discrimination 
exists,  or  to  appreciate  Its  extent.  This  court 
will  mnke  every  intendment  in  favor  of  the 
constitutionality  of  an  act  of  the  General 
Assembly.  It  la  generally  recognized  that 
while  the  burden  of  taxation  should  be  dis- 
tributed fairly  among  the  citizens,  absolute 
fairness  and  equality  is  unattainable.  In  re 
Dorrance  Street,  4  B.  I.  230.  We  must  as- 
sume that  the  General  Assembly  in  enacting 
said  law  had  in  mind  the  constitutional  di- 
rection and  restriction;  and,  that  after  a 
consideration  of  all  the  facts  bearing  uiK>n 
the  matter,  it  did  so  impose  the  burdens  of 
taxation  provided  for  in  said  section  as  to  its 
Judgment  seemed  reasonably  fair  and  equal. 
If,  in  our  opinion,  the.  plaintliff  was  Justified 
In  its  contention  that  although  they  differed 
In  the  manner  of  carrying  on  their  respective 
businesses,  nevertheless  the  plaintiff  and  the 
stock  fire  insurance  companies  were  of  the 
same  class  for  the  purpose  of  taxation,  we 
should  still  decline  to  consider  the  evidence 
which  the  plaintiff  sought  to  offer.  The  only 
reason  for  receiving  such  evidence  would  be 
to  assist  us  in  reviewing  the  judgment  which 
the  General  Assembly  must  be  presumed  to 
have  made  that  the  provision  for  taxation 
of  insurance  companies  contained  in  said 
section  5,  in  conjunction  with  other  provi- 
sions of  the  tax  law  of  1912,  was  fair  and 
equitable  toward  both  the  mutual  and  the 
stock  companies.  We  will  not,  however, 
enter  upon  such  a  review  of  the  judgment 
of  the  legislative  branch  of  our  government. 
An  act  of  the  General  Assembly  must 'stand, 
unless  its  repugnancy  to  the  Constitution 
appears  upon  its  face  or  upon  a  considera- 
tion of  facts  of  which  the  court  can  take 
judicial  notice.  It  has  generally  been  held  by 
the  federal  and  state  courts  that  extrinsic 
evidence  will  not  be  received  for  the  purpose 
of  impeaching  the  constitutional  validity  of  a 
legislative  act.  Powell  v.  Pennsylvania,  127 
U.  S.  678,  8  Sup.  Ct  »92,  1257,  32  L.  Ed.  253; 
Tenement  House  Department  v.  Mocschen, 
179  N.  Y.  325,  72  N.  E.  231,  70  L.  R.  A.  704, 
103  Am.  St.  Rep.  910;  1  Ann.  Gas.  439;  I'ltts- 
burgh,  etc.,  R.  R.  Co.  v.  State,  180  Ind.  245, 
102  N.  E.  25,  L.  R.  A.  1915D,  458;  Stevenson 
V.  Colgan,  91  Cal.  649,  27  Pac.  1089,  14  L.  R 
A.  459,  25  Am.  St.  Rep.  230. 

[4]  It  is  within  the  power  of  the  Legisla- 
ture to  classify  persons  and  property  for  the 
purpose  of  taxation,  and  to  Impose  different 
Itnrdens  upon  different  classes,  provided  such 
classification  Is  not  unreasonable  nor  arbi- 
trary, but  Is  based  upon  differences  indicating 
"a  reasonable  and  just  relation  to  the  act  in 
respect  to  which  the  classification  Is  pro- 
posed." The  authority  of  the  Legislature  in 
the  exercise  of  its  police  power  and  its  power 
of  taxation  to  make  classification  of  persons 
and  property  has  frequently  been  considered 


■  in  cases  involving  alleged  violations  of  the 
Fourte«ith  Amendment  to  the  Constitution 
of  the  United  States,  The  growing  tendency 
is  apparent  on  the  part  of  the  state  and 
federal  courts  to  hold  that  where  a  difference 
appears  it  need  not  be  great  nor  con.splcuous 
to  warrant  classification  by  the  Legislature. 
In  Opinion  to  the  Governor,  24  R,  I.  603,  54 
Atl.  602,  this  court  considered  the  so-called 
"Ten-Hour  Law"  for  street  railway  employes, 
and  held  that  the  provision  excepting  from  its 
operation  employes  working  under  written 
contracts  did  not  amount  to  an  arMtrary 
classification.  In  State  v.  Brown  &  Sharpe 
Mfg,  Co.,  18  B.  I.  16,  26  Atl.  246,  17  L.  R.  A. 
856,  this  court  upheld  the  classification  con- 
tained In  the  weekly  payment  law  which 
applied  to  corporations,  and  not  to  individuals 
and  partnerships. 

[5,  6]  In  the  matter  at  bar  there  Is  a  dis- 
tinction between  the  methods  of  doing  busi- 
ness and  the  nature  and  amount  of  the  in- 
tangible personal  property  of  stock  and  mu- 
tual fire  insurance  companies.  In  the  case 
of  a  mutual  company  there  is  no  capital  stock 
upon  which  taxes  are  assessed,  whUe  in  stock 
companies  the  capital  stock  is  taxable  to  the 
owners  thereof.  The  companies  of  each  form 
are  engaged  in  the  business  of  furnishing 
Indemnity  to  the  owners  of  property  against 
loss  occasioned  by  fire.  In  all  other  respects 
the  differences  between  these  two  classes  of  . 
corporations  are  by  no  means  slight  nor  unim- 
portant. We  must  assume  that  the  General 
Assembly  had  knowledge  of  these  differences, 
and  in  the  exercise  of  its  legislative  discretion 
fairly  adjusted  the  taxation  Imposed  upon 
these  two  classes  of  comi>anies.  The  plaintiff 
recognizes  that  stock  companies  and  mutual 
companies  may  properly  be  placed  in  different 
classes  for  the  purpose  of  taxation,  for  it 
makes  no  criticism  with  reference  to  the 
differences  in  taxation  provided  for  In  sec- 
tion 35  of  the  Tax  Act  of  1912,  quoted  above, 
wherein  a  mutual  insurance  company  is  re- 
quired to  pay  a  tax  of  1  per  centum  on  the 
premluns  and  assessments  received  by  it 
while  a  stock  company  must  pay  a  tax  of  2 
per  centum  upon  its  premiums  and  assess- 
ments. The  plaintiff  justifies  this  upon  the 
ground  that  by  reason  of  the  differences  in 
the  business  methods  of  these  two  forms  of 
insurance  companies  such  distinction  Is  a  rea- 
sonable one.  An  analysis  of  the  plaintiff's 
argument  Indicates  that  its  objection  is  not 
addressed  to  the  fact  that  the  General  As- 
ijembly  has  placed  mutual  and  stock  insur» 
ance  companies  in  different  classes,  but  rath- 
er that  It  regards  the  burden  placed  upon  the 
respective  classes  as  unequal.  Such  legisla- 
tion, however,  does  not  contravene  the  Four- 
teenth Amendment  to  the  United  States  Con- 
stitution by  denying  to  either  of  these  classes 
the  equal  protection  of  the  laws.  The  Gener- 
al Assembly  may  classify  property  and  oc- 
cupations for  the  purpose  of  taxation,  and 
within  reasonable  limits  may  impose  different 
burdens  upon  the  different  classes,  according 
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like  treatment  to  each  Individual  of  the  same 
class.  In  the  exercise  of  tbis  power  tbe 
General  Assembly  has  a  wide  range  of  dis- 
cretion. Magoun  ▼.  111.  Trust  &  Savings 
Bank,  170  U.  S.  283, 18  Sup.  Ct.  594,  42  L.  Ed. 
1037 ;  Orient  Ins.  Ck).  v.  Daggs,  172  U.  S.  567, 
19  Sup.  Ct.  281,  43  U  Ed.  562 ;  Southwestern 
OH  Co.  T.  Texas,  217  U.  S.  114,  30  Sup.  Ct 
496,  64  L.  Ed.  688;  Keeney  v.  New  York,  222 
IT.  S.  525,  32  Sup.  Ct.  105,  56  L.  Ed.  299,  38 
L.  R.  A.  (N.  S.)  1139 ;  Metropolis  Theater  Co. 
V.  Chicago,  228  U.  S.  61,  33  Sup.  Ct.  441,  57 
Ij.  Ed.  730;  German  Alliance  Ins.  Co.  v. 
Kansas,  233  U.  S.  389,  34  Sup.  Ct  612,  58  U 
Ed.  1011.  L.  R.  A.  1915C,  1189;  Rogers  v. 
Hennepin  County,  240  U.  S.  184,  36  Sup.  Ct 
265.  60  L.  Ed.  594;  Rast  v.  Van  Deman,  240 
U.  S.  342,  36  Sup.  Ct  370,  60  L.  Ed.  679,  L.  R. 
A,  1917A,  421,  Ann.  Cas.  1917B,  455. 

In  our  c^lnion  said  section  5,  c  784,  of 
the  Public  Laws  of  1912  is  not  In  violation  of 
article  1,  §  2,  of  the  Constitution  of  Rhode 
Island ;  nor  in  violation  of  article  14  of  the 
Amendments  to  the  Constitution  of  the 
United  SUtes. 

The  iMipers  in  the  cause  are  ordered  sent 
back  to  the  superior  court,  with  this  decision 
certified  thereon  for  further  proceedings  in 
the  superior  court 


RICHMOND  V.  COLE,  Treasurer.    (No.  5066.) 

(Supreme  CJourt  of  Rhode  Island.    June  11, 
1918.) 

1.  AnATEMEN'T  AND    REVIVAI,  «=346— ACTIONS 

Against  Town  OFriCEBS. 
Under  Gen.  Laws  1909,  c.  283,  {  13,  prevent- 
ing nbatement  of  action  against  town  omcer  be- 
cause of  bis  death  or  ceasing  to  liold  office  if 
tlic  new  officer  is  made  a  party  within  one  year, 
Huch  nn  action  abates  after  one  year,  unless  dur- 
ing tbe  year  the  successor  of  the  officer  has. 
come  iu  and  talien  upon  himself,  or  has  been 
summoiKKl  in  to  take  upon  himself,  the  defense 
of  tbe  action. 

2.  Abatement  and  Revivai,  €=946— Aobee- 
MENT  FOB  JuDoMENT— Effect. 

In  action  cgainst  town  treasarer  on  notes 
of  the  town,  filing  of  agreement  "that  judgment 
may  be  entered  for  plaintiff  on  or  after  Septem- 
ber 15,  1914,  for  amount  of  notes  declared  on, 
and  interest  thereon  to  be  computed  by  counsel 
before  such  date"  was  not  equivalent  to  a  judg- 
ment iu  the  action  preventing  its  remaining 
pending,  and  therefore  being  subject  to  abate- 
ment at  the  expiration  of  one  year  after  the 
town  treasurer  ceased  to  bold  his  office  under 
Gen.  Laws  1909,  c.  283,  §  13. 

Exceptions  from  Superior  Court,  Kent 
County;   John  W.  Sweeney,  Judge. 

Action  by  Emily  I.  Richmond  against  John 
B.  Cole,  as  Treasurer  of  the  Town  of  West 
Greenwich.  On  plaintifTs  exceptions  to  the 
ruling  of  the  Justice  quashing  the  action. 
Exceptions  overruled,  and  case  remitted. 

Lester  T.  Murphy,  of  Providence,  for 
plaintiff.  Quinn  &  Kernan,  of  Providence,  for 
defendant. 


SWEETLAND,  J.  This  is  an  action  in  as- 
sumpsit to  recover  tbe  amount  of  four  prom- 
issory notes,  alleged  to  have  l>een  made  re- 
spectively by  certain  former  town  .treasurers 
of  the  town  of  West  Greenwich  for  the  use 
and  benefit  of  snid  town  and  upon  due  au- 
thorization from  said  town. 

The  action  wns  commenced  against  John  E. 
Cole,  at  that  time  town  treasurer  of  said 
town  by  writ  returnable  to  the  superior  court 
in  Kent  county  January  12,  1914.  On  Janu- 
ary 2,  1917,  the  defendant  moved  that  the 
cose  be  stricken  from  the  docket  on  the 
ground  that  said  action  bad  abated.  At  a 
hearing  upon  snid  motion  before  a  Jtistlce 
of  the  superior  court  it  appeared  that  on 
November  28,  1014.  the  defendant  had  l>een 
succeeded  in  the  office  of  town  treasurer  of 
West  Greenwich  by  Samuel  Kettelle,  who 
had  continued  iu  said  office  up  to  the  time 
of  the  hearing;  that  said  Samuel  Kettelle 
had  not  at  any  time  come  into  the  suit  and 
taken  upon  himself  the  defense  of  the  same, 
nor  had  be  been  summoned  in  to  do  so.  Said 
justice  granted  the  motion,  and  also  ordered 
that  the  action  be  quashed.  The  case  is  be^ 
fore  us  upon  the  plaintiff's  exception  to  thl^i 
ruling  of  the  Justice. 

[1,2]  Section  13,  c.  283,  (Jen.  Laws  1900. 
provides  as  follows: 

"Sec.  13.  No  action,  suit,  or  proceeding,  com- 
menced or  pending  by  or  against  any  officer, 
receiver,  or  trustee,  in  his  capacity  as  such,  shall 
abate  in  consequence  of  his  death,  or  of  bis  ceas- 
ing to  hold  his  office,  place,  or  trust,  within  one 
year  thereafter;  but  at  any  time  within  one 
year  thereafter  his  successor  in  the  office,  place, 
or  trust  may  come  in  and  take  up<»i  himself, 
or  lie  may  be  summoned  in*to  take  upon  himself, 
th6  prosecution  or  defense  of  such  action,  suit, 
or  proceeding." 

We  have  held  that  under  this  section  nn 
action  against  a  ton's  treasurer  did  not  abate 
during  one  year  after  the  defendant  town 
treasurer  ceased  to  hold  said  office,  but  did 
abate  at  the  end  of  said  year,  unless  durinsr 
said  year  his  successor  in  the  office  of  town 
treasurer  had  come  In  and  taken  upon  him- 
self or  had  been  summoned  in  to  take  upon 
himself  the  defense  of  said  action.  Saunders 
V.  Pendleton,  19  R.  I.  (559.  36  AtL  425 ;  Tourjee 
V.  Matteson,  T.  T.,  34  R.  I.  270,  83  Atl.  81; 
AVhitford  v.  Palmer,  38  R.  I.  53.  94  Atl,  495. 
The  order  of  said  justice  quashing  the  action 
was  witliout  effect  if  said  action  had  alread.v 
abated  at  the  end  of  one  year  after  said  John 
E.  Cole  ceased  to  hold  the  office  of  tovu 
treasurer  of  West  Greenwich.  There  was  do 
error  in  the  ruling  of  said  Justice  striking 
the  action  from  tbe  docket  of  causes  pendins 
in  said  court,  unless  a  certain  agreement  in 
the  file  of  the  case  prevented  the  abatement 
of  the  action,  as  the  plaintiff  contends.  Ou 
August  22, 1914,  there  was  filed  in  the  case  a. 
written  agreement  signed  by  the  attorney  of 
record  of  each  party,  which  agreement  w&s 
in  the  following  language: 
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"It  ia  aj^eod  that  judgment  may  be  entered 
for  the  plaintiff  on  or  after  September  15, 1914, 
for  amount  of.  notes  deolnred  on  and  interest 
thereon  to  be  computed  by  counsel  before  said 
15th  day  of  September,  1014." 

Judgment  was  not  entered  In  accordance 
with  said  agreement  on  or  after  September 
15,  1914,  and  no  further  action  was  taken  In 
the  case  imtU  more  than  one  year  after  said 
John  E.  Cole  censed  to  hold  said  office  of 
town  treasurer.  We  do  not  agree  with  the 
contention  of  the  plaintiff  that  the  flUng  of 
said  agreement  in  writing  was  equivalent  to 
the  entry  of  judgment  in  the  case,  and  that 
the  action  ceased  to  be  a  pending  action  af- 
f^ted  by  the  provisions  of  said  section  13, 
chapter  2Ki,  Gen.  Laws  1909.  The  agreement 
was  one  authorizing  the  court  to  enter  judg- 
ment at  some  future  date  when  the  parties 
should  have  agreed  upon  the  amount;  but 
the  filing  of  said  agreement  did  not  have  the 
force  of  an  entry  of  judgment.  The  action 
remained  pending,  and  in  the  circumstances 
abated  after  one  year  from  the  time  when 
the  defendant  ceased  to  hold  the  office  of 
town  treasurer  of  West  Greenwich. 

The  plaintiff's  exception  is  overruled.  The 
case  Is  remitted  to  the  superior  court,  there 
to  stand  abated. 


.lOSLIN  MFG.  CO.  v.  CLARKE,  City  Treas- 
urer, et  al.  JOSLIN  v.  SAME.  SCITU- 
ATE  .  LIGHT  &  POWER  CO.  v.  SAME. 
(Nos.  484-486.) 

(Supreme  Court  of  Rhode  Island.    June  IS, 

i9ia) 

1.    COKSTITUTIONAI.    LAW    «=»251— DUK    PBO- 

CESS  OF  Law. 
Const,  art.  1,  |  10,  providing  that  in  all 
rriminal  prosecutions  no  person  shall  be  de- 
prived of  life,  liberty,  or  property,  unless  by 
ilie  judgment  of  bis  peers  or  the  law  of  the 
Iniid,  has  no  bearing  on  the  constitutionality  of 
a  statute  authorizing  condemnation  of  land  by  a 
city  for  water  supply. 

*_'.    COKSTITUTIOXAL    LAW     «=»321— DUE    PBO- 

CE88  OP  Law. 
Const,  art.  1,  (  5,  providing  that  every  per- 
.son  ought  to  find  a  certain  remedy  at  law  for 
all  injuries  or  wrongs,  and  ought  to  obtain  jus- 
tice freely  and  completely  and  without  delay, 
does  not  apply  in  determining  the  validity  of 
Pub.  Laws  1915,  c.  1278,  authorizing  the  dty 
«if  Providence  to  acquire  by  condemnation  land 
for  a  water  supply. 

3.  Co;^8TlTTTTIONAL  Law  «=942— Dub  Pbockss 
OF  Law — ^MuNiciPAi.  Watsb  Supplt — iN- 
TEBEST  IN  Subject- Matter. 

Property  owners  whose  lands  are  taken  by 
the  city  of  Providence  under  Pub.  Laws  1915,  e. 
1278,  cannot  raise  the  question  of  the  consti- 
tutionality of  the  statute  in  permitting  the  city 
to  take  such  lands  as  to  secure  a  water  supply, 
more  than  sufficient  for  its  needs,  and,  by  sec- 
tion IS,  permitting  the  furnishing  of  water  to 
other  municipalities. 

4.  CoNsnTDTioWAi,  Law  (S=>281  —  B}uinent 
DouAiiN  ©=1157(2)— IJUK  Process  of  Law— 

MUSICITAL  WATEB  StJPPLY. 

Pnb.  Laws  1915,  c.  1278,  permitting  city 
of  Providence  to  condemn  land  for  municipiJ 
water  supply,  and  authorizing  the  city  coondl 


to  determine  the  necessity  tliereof,  is-  not  in 
violation  of  Const.  U.  S.  Amend.  14,  as  to  due 
process  of  law  in  permittinj;  such  determination 
of  necessity  without  a  hearing,  which  ig  a  legis- 
lative, and  not  a  judicial,  question. 

Case  Certified  from  Superior  Court,  Provi- 
dence and  Bristol  Counties. 

Three  bills  In  equity  by  the  Joslln  Man- 
ufacturing Company,  by  Theresa  B.  Joslln 
and  by  the  Scltuate  Light  &  Power  Cohipany. 
against  Walter  L.  Clarke,  as  Treasurer  of 
the  City  of  Providence,  and  others.  •  Case 
certified  on  constitutional  question  from  the 
superior  court  under  Public  Laws  1915.  c. 
1278.  Decision  certified  to  the  superior 
court 

Robert  H.  McCarter,  of  Newark,  N.  J.,  and 
J.  Jerome  Hahn  and  Francis  I.  McCanna, 
both  of  Providence  (Alfred  G.  Chaffee,  Bar- 
ney, Lee  &  McCanna,  James  Harris,  and 
Hahn  &  Joslln,  all  of  Providence,  of  counsel), 
for  complainants.  Elmer  S.  Chace,  City  Sol., 
and  Albert  A.  Baker,  both  of  Providence 
(Ira  L.  Letts  and  William  A.  Splcer,  Jr., 
both  of  Providence,  of  counsel),  for  respond- 
ents. 

STEARNS,  J.  These  are  three  bills  In 
equity  brought  In  the  superior  court  by  the 
Joslln  Manufacturing  Company,  the  Scitu- 
ate  Light  &  Power  Company,  both  Rhode  Is- 
land corporations,  and  Theresa  B.  Joslln,  a 
resident  of  Scltuate,  and  the  owner  of  the 
majority  of  the  stock  of  both  of  these  corpora- 
tions. 

The  Joslln  Manufacturing  (Company  owns 
and  operates  a  number  of  mills  in  Provi- 
dence and  in  Scltuate  In  which  are  manufac- 
tured cotton  yam  and  boot  and  shoe  lacings. 
This  company  is  also  a  taxpayer  In  the  cit.v 
of  Providence.  The  Scltuate  Light  &  Power 
Company  owns  and  controls  certain  water 
powers  and  privileges  and  real  estate  in  Sdt- 
uate,  and  Is  engaged  In  the  business  of  fur- 
nishing electricity  for  light,  heat,  and  iiower. 
Theresa  B.  Joslln  is  an  owner  of  real  estate 
and  a  taxpayer  in  Scltuate  and  the  city  of 
Providence.  The  respondents  are  the  city 
treasurer  of  Providence  and  the  individual 
members  of  the  water  supply  board  of  said 
city.  The  bill  in  each  of  these  causes  al- 
lies that  certain  provisions  of  chapter  1278 
of  the  PubUc  Laws  of  1915,  whicli  is  entitled 
"An  act  to  furnish  the  dty  of  Providence 
with  a  supply  of  pure  water,"  are  in  conflict 
with  the  provisions  of  article  14  of  the 
Amendments  to  the  Constitution  of  the  United 
States  and  the  provisions  of  section  5  and 
section  10  of  article  1  of  the  Constitution  of 
Rhode  Island,  and  Is  brought  to  enjoin  the 
respondents,  their  agents  and  servants,  from 
taking  possession  of,  or  Interfering  with,  the 
complainants'  property  under  color  of  con- 
demnation proceedings. 

The  respondents  called  to  the  attention  of 
the  superior  court  the  fact  that  the  constitu- 
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Uonallty  of  an  act  of  tbe  General  Assonbly 
liad  been  brought  In  qnestlon  upon  tbe  rec- 
ord by  tbe  allegations  of  each  of  said  bills, 
and  the  constitutional  questions  thus  raised 
were  certified,  under  chapter  208,  {  1,  of  the 
General  Laws  of  1909,  to  this  court  for  tbe 
determination  of  said  constitutional  ques- 
tions. Tbe  principal  questions  involved  In 
each  of  these  causes  are  the  same,  and  by 
agreement  of  the  parties  they  were  argued 
find  are  to  be  considered  together. 

By  tbe  provisions  of  tbe  act  in  question 
a  board  of  commissioners,  to  be  known  as 
the  water  supply  board  of  the  city  of  Provi- 
dence, was  appointed  and  established.  This 
board  was  directed  to  determine  whether  a 
part  of  the  north  branch  of  the  Pawtuxet 
river  and  the  watershed  tributary  thereto 
would  be  the  most  available  and  desirable 
source  for  a  supply  of  pure  and  wholesome 
water  for  the  city  of  Providence  and  for  any 
territories  now  supplied  or  hereafter  supplied 
under  tbe  provisions  of  this  act  by  means 
of  tbe  waterworks  of  said  city,  and  if  that 
source  is  approved,  said  board  Is  directed  to 
make  a  plan  locating  a  storage  reservoir  and 
an  aqueduct  therefrom  to  the  city  water- 
works. After  making  such  a  plan  the  board 
Is  authorized  to  purchase  for  tbe  dty  any 
Bucb  land,  water  rights,  etc.,  after  tbe  dty 
council  has  made  due  provision  for  supply- 
ing tbe  necessary  funds  to  pay  therefor. 

By  section  5  the  city  of  Providence  Is 
authorized  to  acquire  by  condemnation  any 
lands  and  any  interests  in  any  lands  "which 
are  included  within  tbe  area  Inclosed  by  the 
boundary  line  colored  red  on  the  accompany- 
ing plat  marked  'Plat  of  Lands  Inclosed  by 
Red  Lines  Hereon,  Mostly  in  the  Town  of 
Scituate,  Which  may  be  Taken  by  the  City 
of  Providence  for  Water  Supply  Purposes, 
Samuel  M.  Gray  Civil  Engineer,  1915,'  a  plat 
of  part  of  said  line  at  North  Scituate  be- 
ing also  shown  on  the  accompanying  supple- 
mentary plat,  entitled  'Map  Showing  Loca- 
tion of  Condemnation  Line  at  and  near  North 
Scituate,  Samuel  M.  Gray,  Civil  Engineer, 
1915,'  and  .which  tbe  dty  coundl  of  said 
dty  deems  necessary  for  tbe  location,  in- 
struction, maintenance  and  operation  of  a 
reservoir  or  reservoirs,  and  any  dams,  sluic- 
es, culverts,  water  and  landways,  and  works 
connected  therewith  or  Inddental  thereto," 
and  also  any  lands  and  Interests  In  any 
lands  within  said  area  which  said  city  coun- 
dl deems  necessary  for  protecting  the  waters 
in  said  reservoirs,  river  branch,  and  Its  trib- 
utaries from  pollution. 

By  section  6  like  power  of  condemnation 
of  the  waters  above  mentioned  Included  In 
tbe  designated  area,  and  also  of  any  water 
or  flowage  rights  appurtenant  to  said  area, 
Is  granted  to  tbe  dty  coundl.  Tbe  act  also 
provides  that  whenever  the  dty  coundl  shall 
pass  any  resolution  to  condemn  any  prop- 
erty tinder  tbe  act.  It  shall  cause  to  be  filed 
with  tbe  town  or  dty  clerk  o£  each  town  or 


dty  In  which  any  such  property  Ilea,  a  state- 
ment containing  a  description  of  the  property 
taken,  and  that  upon  tbe  filing  of  auch  state- 
ment, or  plat  in  certain  cases  provided  for, 
tbe  title  to  the  property  condemned  .shall  vest 
in  tbe  dty  of  Providence  In  fee  simple,  im- 
less  a  less  estate  Is  specified  In  said  state- 
ment. After  tbe  filing  of  tbe  statement  tbe 
city  may  take  possession  of  the  property, 
provided,  however,  that  It  shall  not  take  ac- 
tual possession  without  the  consent  of  tbe 
owner  until  after  the  expiration  of  one  year 
from  tbe  date  of  the  filing  of  tbe  statement 
or  plat.  If  the  owner  of  the  property  shall 
agree  with  the  dty  upon  Its  price,  the  same 
shall  be  paid  to  blm  forthwith  by  the 
city.  In  case  of  a  failure  to  agree,  tbe  own- 
er may,  within  one  year  after  personal  no- 
tice of  tbe  taking,  or  if  be  have  no  personal 
notice  within  two  years  from  the  date  of 
tbe  filing  of  the  statement  or  plat,  apply  by 
petition  to  the  superior  court  and  have  an 
assessment  of  damages  by  him  sustained,  de- 
termined by  a  jury,  with  the  right  to  apply 
for  a  new  trial  for  cause.  Upon  tlie  entry  of 
Judgment  execution  shall  be  Issued  against 
the  city  therefor.  Ihstead  of  claiming  a  Ju- 
ry trial  for  the  assessment  of  damages,  any 
owner  may  petition  tbe  superior  court  for 
the  assessment  of  damages  by  a  commission- 
er to  be  appointed  by  the  court,  tbe  expense 
of  such  commissioner  to  be  paid  by  tbe  dty. 

Tbe  city  is  authorized  when  it  takes  ac- 
tual possession  of  property,  either  by  pur- 
chase or  condemnation,  to  dispose  of  and 
cause  to  be  removed  any  buildings  or  im- 
provements thereon  which  would  obstruct  tbe 
work  or  should  be  removed  to  accomplLsh 
the  purposes  of  the  act.  The  dty  is  also 
authorized  and  empowered  from  time  to 
time  to  hire  and  use  all  sums  of  money  neces- 
sary to  secure  such  water  supply  either  by 
purchase  or  condemnation,  and  to  issue  its 
bonds  and  notes  therefor,  and  provision  is 
made  for  tbe  establishment  of  a  sinking 
fund  for  the  redemption  of  such  obligation:^ 
The  right  to  condemn  under  the  act  is  lim- 
ited to  tbe  period  of  two  years  from  the 
date  of  tbe  passage  of  the  act. 

Pursuant  to  tbe  provisions  of  tbe  act,  said 
water  board  prepared  a  description  of  the 
lands,  etc.,  proposed  to  be  taken,  and  a  plat 
thereof,  and  submitted  tbe  same  to  tbe  dty 
coundl  for  action  upon  the  proposal.     Tbe 
dty  council  by  resolution  approved  December 
4.  1916,  did  elect  to  take  and  alleged  that 
It  took  tbe  certain  lands,  etc.,   therein  de- 
scribed, and  wherein  were  specified  th^  na- 
ture and  extent  of  tbe  title  and  tbe  purpotae 
for  which  the  same  were  taken.    Tbe  said 
taking  with  certain  exceptions,  not  here  ma- 
terial, was  in  fee  simple,  and  Included  there- 
in was  certain  property  of  tbe  complainant."!. 
No  question  is  now  raised  in  regard  to  tne 
regularity  of  tbe  formal  action  by  wUdi  the 
condemnation   was  effected. 

The  complainants  contend  that  said  water 
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supply  act  Is  nnconstltntloniil  and  void  In 
that  It  violates  the  provisions  of  section  1  of 
the  Fourteenth  Amendment  to  the  Constitu- 
tion of  the  United  States  and  the  provisions 
of  section  5  and  section  10  of  article  1  of  the 
Constitution  of  Rhode  Island,  In  that  under 
Its  provisions  the  complainants  are  deprived 
of  their  property  without  due  process  of  law 
for  the  reason  that  their  property  Is  allowed 
to  be  taken  under  color  of  eminent  domain  by 
the  dty  of  Providence  acting  under  said  act, 
when  the  questions  of  the  necessity  of  the 
taking  as  a  whole  or  the  taking  of  the  vari- 
ous parcels  which  are  taken  have  not  been 
decided  by  the  Legislature  Itself,  but  have 
been  relegated  to  the  city  of  Providence  to 
decide  ex  parte  without  appeal  and  without 
an  opportunity  to  have  said  questions  heard 
and  decided  by  an  Impartial  tribunal;  also 
because  the  act  permits  the  city  of  Provi- 
dence to  take  possession  of  complainants' 
property  and  dispose  of  the  same  without  of- 
fering any  compensation  therefor  or  having 
any  value  thereof  determined  before  said  tak- 
ing; that  It  permits  the  taxpayers  of  the 
city  of  Providence  to  be  burdened  by  a  large 
and  unnecessary  expenditure,  which  Is  not 
wholly  for  the  benefit  of  said  dty,  but  In 
part  for  the  benefit  of  other  municipalities 
or  companies  outside  of  said  dty  which  do 
not  contribute  to  any  portion  of  the  expendi- 
ture for  said  water  supply.  Section  10  of 
article  1  provides  that: 

"In  all  criminal  prosecutions,  the  accused 
shall  enjoy  the  right  to  a  speedy  and  public 
trial,  by  an  impartial  jury;  to  be  informed  of 
the  nature  and  cause  of  the  accusation,  to  be 
confronted  with  the  witnesses  against  him,  to 
have  compulsory  process  for  obtaining  them  in 
his  favor,  to  hare  the  assistance  of  counsel  in 
his  defense,  and  shall  be  at  liberty  to  speak 
for  himself;  nor  shall  he  be  deprived  of  life, 
liberty,  or  property,  unless  by  the  judgment  of 
his  peers,  or  the  law  of  the  land." 

[1]  Section  10  has  no  bearing  on  the  ques- 
tions raised,  as  It  Is  settled  that  this  section 
applies  only  to  persons  accused  of  crime. 
East  Shore  Land  Co.  v.  Peckham,  33  R.  I. 
541,  82  Atl.  487,  and  cases  cited  therein. 

[2]  Neither  do  we  think  that  section  5  of 
article  1  of  the  Constitution  of  Rhode  Island 
has  any  application  to  the  questions  In  the 
case  at  bar.    Section  5  provides  that: 

"Every  person  within  this  state  ought  to  find 
a  certain  remedy,  by  having  recourse  to  the 
laws,  for  all  injuries  or  wrongs  which  be  may 
receive  in  his  person,  property,  or  character. 
He  ought  to  obtain  right  and  justice  freely  and 
without  purchase,  completely  and  without  de- 
nial; promptly  and  without  delay;  comform- 
ably  to  the  laws." 

In  Perce  v.  Hallett,  13  R.  I.  364,  this  court 
held  that  a  statute  which  prescribed  entry 
and  continuance  fees  for  suits  at  law  and  In 
equity  did  not  violate  the  provisions  of  sec- 
tion 5,  article  1.  In  speaking  of  this  section, 
Durfee,  0.  J.,  says: 

"The  provision  has  a  history  which  sheds 
light  on  its  meaning.  It  was  borrowed  from 
Magna  Charta.  *  *  *  In  the  Ught  of  both 
history  and  legislative  practice,  therefore,  we 
think   the   legitimate   conclusion   is,    that  the 


declaration  of  the  Constitntion  was  intended  to 
prohibit,  not  fees,  like  those  proscribed  in  the 
fee  table,  but  gratuities,  or  exactions,  given  or 
demanded  for  the  direct  purpose  of  influencing 
the  course  of  legal  proceedings." 

Mr.  Barrlngton  In  his  treatise  on  Magna 
Charta,  speaking  of  the  original  clause  In 
Magna  Charta,  says  that  it  relates  to  the 
jury  system,  and  at  page  344  says: 

"The  custom  of  bringing  presents  to  the  king 
and  paying  him  for  the  adjudication  of  cases 
undetermined  before  that  court  was  one  of  the 
reasons  that  led  to  the  insertion  of  the  fortieth 
chapter.  By  it  the  king  was  prevented  from 
taking  either  money  or  presents  for  the  grant- 
ing of  justice  by  his  courts." 

This  court  has  passed  upon  section  5  in 
the  following  cases:  Llttlefleld  v.  Peckham, 
1  R.  L  500;  Hudson  v.  Geary,  4  R.  I.  485: 
In  re  Joseph  B.  Nichols,  8  R.  I.  50;  Conley 
V.  Woonsodiet,  11  R.  I.  147;  Spalding  v. 
Balnbrldge,  12  R.  I.  244;  Perce  v.  Hallett, 
13  R.  I.  363;  Henry  v.  Cherry  &  Webb,  30 
R.  I.  13,  73  Atl.  97,  24  L.  R.  A.  (N.  S.)  991, 
136  Am.  St.  Rep.  928.  The  cases  referred  to 
are  mostly  cases  In  which  protection  was 
sought  under  the  provisions  of  section  5  from 
statutes  requiring  litigants  to  pay  certain 
fees  In  jury  trials  and  on  appeal,  and  to  fur- 
nish surety  for  the  costs  of  suit.  In  view  of 
the  origin  and  history  of,  section  5  and  its 
construction  and  application  as  above  indi- 
cated, it  is  clear  tliat  this  section  has  no 
bearing  on  the  questions  in  regard  to  con-  ' 
demnatlon  raised  by  the  complainants  in 
these  cases.  Section  16  of  article  1,  Consti- 
tution of  R.  I.,  is  as  follows: 

"Private  property  shall  not  be  taken  for  pub- 
lic uses,  without  just  compensation." 

This  is  the  spedflc  provision  in  our  Con- 
stitution In  regard  to  the  subject  of  condem- 
nation, and  there  are  a  number  of  dedslons 
of  this  court  defining  the  rights  of  the  par- 
ties under  this  section.  In  condemnation  pro- 
ceedings. As  this  section  has  heretofore 
been  considered  the  safeguard  In  our  state 
Constitution  of  property  rights  in  condemna- 
tion proceedings,  it  Is  significant  that  no 
claim  is  made  by  the  complainants  that  the 
water  supply  act  violates  in  any  respect  the 
inhibitions  of  this  section,  either  in  regard 
to  the  necessity  or  the  extent  of  the  taking, 
or  the  provisions  for  compensation.  That  the 
taking  in  this  case  is  for  a  public  use  is  ad- 
mitted by  the  complainants. 

We  come  now  to  the  consideration  of  the 
contentions  of  the  complainants  that  the  act 
violates  the  Fourteenth  Amendment,  and  par- 
ticular objection  is  taken  to  the  methods  pro- 
vided in  the  act  for  determining  the  neces- 
sity and  extent  of  the  taking  authorized 
thereby.  In  the  recent  case  in  the  Supreme 
Court  of  the  United  States  (March  4,  1918) 
of  John  H.  Sears,  Appt.,  v.  City  of  Akron,  245 

U.   S.  212,  38   Sup.   Ct.  245,  62  L.  Ed.  

(not  yet  published  In  the  United  States  Re- 
ports), the  facts  as  reported  are  as  follows: 
The  city  of  Akron  is  situated  on  the  Little 
Cuyahoga  river  a  short  distan'^e  above  its 
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confluence  with  the  Big  Cuyahoga.  In  May, 
1911,  the  Legislature  of  Ohio  granted  to 
the  city  by  special  act  "the  right  to  divert 
and  use  from"  fbr  the  purposes  of  its  water 
supply  "the  Tuscarawas  river,  the  Big  Cuya- 

■  hoga  and  Little  Cuyahoga  rivers  and .  the 
tributaries  thereto,  now  wholly  or  partly 
owned  or  controlled  by  the  state."  Subse- 
quently the  city  by  resolution  of  its  council 
declared  Its  Intention  to  appropriate  all  the 
waiters  above  a  point  fixed  of  the  Cuyahoga 
river  and  its  tributaries,  and  thereafter  by 
an  ordinance  It  appropriated  the  same,  di- 
rected Its  solicitor  to  apply  to  the  courts  to 
assess  the  compensation  to  be  paid,  and  pro- 
vided for  the  payment  of  "the  costs  and  ex- 
penses of  said  appropriation"  oiit  of  an  issue 
of  bonds  theretofore  authorised.  The  dty 
then  constructed  a  dam  and  reservoir  at  the 
place  specified,  and  announced  its  intention 
of  diverting  the  water  before  or  by  August 
1,  1915.  On  July  24,  1916,  John  H.  Sears,  a 
citizen  of  New  Tork  who  had  a  legal  Interest 
in  the  property  in  question,  filed  suit  in  the 
District  Court  of  the  United  States,  Northern 
District  of  Ohio,  praying  that  the  further  con- 
struction of  the  dam  and  reservoir  and  the 
diversion  of  the  water  of  the  river  be  en- 
joined. The  complainant  claimed  that  the 
act  in  question  wis  coutrai?  to  and  in  vio- 
lation of  section  10  of  article  1  of  the  Consti- 

'  tutlon  of  the  United  States  and  of  the  Foxur- 
teenth  Amendment  thereto,  in  that  it  author- 
ized a  taking  of  private  property  by  a  mu- 
nicipality without  any  determination  of  the 
necessity  for  such  taking  other  than  the  de- 
termination of  the  council  of  suA  municipal- 
ity, wliich  determination  is  made  without  any 
hearing  and  witliout  the  owners  of  such  prop- 
erty having  any  opportunity  to  be  heard; 
tliat  the»defendant  was  now  proceeding,  un- 
der color  of  authority  of  said  statute,  to  take 
private  property  upon  Its  own  determination 
of  the  necessity  for  such  taking  when  no 
such  necessity  in  fact  existed,  and  that  the 
owner  of  the  property  rights  Involved  was  be- 
ing deprived  of  its  property  without  due  pro- 
cess of  law;  that  otirer  sources  of  supply 
were  available  to  the  defendant  for  purposes 
of  municipal  supply,  and  were  adapted  to 
tliat  purpose  and  sufficient,  if  properly  de- 
veloped, to  furnish  an  abundant  supply  of 
water  for  the  municipality  and  its  inhat»- 
itants  for  many  years  to  come ;  that  the  de- 
fendant was  without  funds,  and  was  finan- 
cially unable  to  pay  the  damages  caused  to 
the  owner;  and  that  the  defendant  bad  not 
made  any  provision  for  raising  or  obtaining 
the  money  necessary  to  pay  such  damages 
and  compensation.  The  defendant  moved  to 
dismiss  the  bill  in  the  trial  court  because  the 
bill  stated  no  cause  for  equitable  relief,  and 
because  It  did  not  appear  therein  that  the 
defendant  had  committed  or  threatened  to 
commit  any  unlawful  act  which  liad  resulted 
or  would  result  in  Injury  to  the  plaintiff. 
Certain  other  causes  for  dismissal  were  set 


I  fbiTth  which  are  not  material  in  the  case  at 
I  bar.  The  case  was  dismissed  in  the  District 
!  Court,  which  held  that  the  allegations  with 
respect  to  the  insolvency  of  the  dty  of  Akron, 
although  tedinically  admitted  by  the  motloa 
to  dismiss,  as  a  matter  of  fact  were  untrue, 
and  that  the  city  was  solvent  and  able  to  pay 
its  obligations.  The  bill  was  dismissed  in 
the  District  Court,  and  on  appeal  to  the  Su- 
preme Court  the  action  of  tlie  lower  court 
was  affirmed.  In  the  opinion,  which  was  de- 
livered by  Mr.  Justice  Brandels,  the  court 
says: 

"Fourth.  Plaintiff  contends  that  the  ordi- 
nance is  void  because  the  general  statute  which 
authorized  the  appropriation  violates  both  ar- 
ticle 1,  section  10.  of  the  federal  Constitution 
and  the  Fourteenth  Amendment,  in  that  it  au- 
thorizes the  municipality  to  determine  the  ne- 
cessity for  the  taking  of  private  property  with- 
out the  owners  ha\'ing  an  opportunity  to  be 
heard  as  to  such  necessity;  that  in  f^ct  no  ne- 
cessity existed  for  any  taking  wliidi  would  in- 
terfere with  the  company's  project,  since  the 
city  might  have  taken  water  from  the  Latde 
Cuyahoga  or  the  Tuscarawas  rivers;  and  fur- 
thermore, that  it  has  taken  ten  times  as  much 
water  as  it  can  legitimately  use.  It  is  well 
settled  that,  while  the  question  whether  the 
purpose  of  a  taking  is  a  public  one  is  judirial 
(Uoirston  v.  Danville  &  Western  Railway.  20S 
U.  S.  5t>8  [28  Sup.  Ct  331,  52  U  Ed.  637,  13 
Ann.  Cas.  i008J),  the  necessity  and  the  proper 
extent  of  a  taking  is  a  legislative  question. 

The  court  cites  the  following  caries  in  sup- 
port of  this  proposition:  Shoemaker  v.  Unit- 
ed States,  147  U.  S.  282,  208,  13  Sup.  Ct  301, 
37  L.  Ed.  170;  United  States  v.  Gettysburg 
Electric  Ry.  Co.,  160  U.  S.  668,  685,  16  Sup. 
Ct.  427,  40  L.  Ed.  576;  United  States  v. 
Chandier-Dunbar  Co.,  229  U.  S.  53,  65,  33 
Sup.  Ct  667,  57  L.  Ed.  1063. 

There  is  a  striking  sinillarity  in  many  re- 
spects between  the  Sears  Case,  supra,  and 
the  cases  at  bar,  and  the  decision  of  the 
Supreme  Court,  supra,  gives  a  conclusive  an- 
swer to  the  principal  contentious  of  the  com- 
plainants. In  regard  to  the  provision  for 
compensation  it  is  to  be  noted  that  the  com- 
plainants in  tills  case  have  additional  secu- 
rity to  that  which  was  given  under  the  Ohio 
act.  In  that  provision  is  made  under  the 
Rhode  Island  act  that  an  execution  for  an 
award  or  npbn  a  verdict  for  damages  shall 
run  against  the  city.  In  East  Shore  Land 
Co.  V.  Peckham,  supra,  tills  court  held  that 
a  similar  provision  for  compensation  in  con- 
demnation proceedings  was  not  in  violation 
of  the  state  Constitution;  that  when  the 
power  of  eminent  domain  is  exercised  for 
the  benefit  of  the  state  or  a  municipal  cor- 
poration, if  a  remedy  is  provided  againrt 
the  state  or  nninlclpality  which  is  adequate 
and  certain,  it  is  not  essential  that  poyment 
should  first  be  made  before  the  taking  by 
condemnation. 

[S]  The  complainants,  the  Josllu  Com- 
pany and  Theresa  B.  Joslin,  as  taxpayers  in 
the  city  of  Providence,  question  various  pnn 
vislons  of  the  act,  and  particularly  section 
18,  by  which  certain  municipalities  and  wa- 
ter and  fire  districts  which  are  located  in  the 
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drainage  district  are  glren  the  right  to  take 
Hnd  receive  certain  limited  amounts  of  wa- 
ter on  certain  terms  and  conditions  specified 
in  the  act.  The  provision  thus  made  by  the 
legislature  for  the  communities  whose 
source  of  water  supply  is  taken  away,  in 
whole  or  in  part,  is  reasonable  and  Just,  and 
If"  the  city  of  Providence  desires  to  secure 
the  advantage  of  the  act,  it  is  clear  that 
the  Legislature  has  the  power  to  Impose  rea- 
sonable condlUons  upon  the  city.  These  pro- 
visions are  severable  from  the  remainder  of 
the  act,  and  their  validity  can  be  determined 
later  if  questioned  by  any  one  whose  rights 
are  affected  thereby.  The  provisions  of  sec- 
tion IS  are  permissive  in  their  nature,  and 
not  obligatory  upon  the  municipalities  who 
are  entitled  to  receive  the  water.  It  is  prob- 
nble  that  in  the  future  some,  if  not  all,  of 
these  rights  will  be  exercised  by  the  different 
communities,  but  the  complainants,  however, 
at  the  present  time,  before  even  the  dam 
and  reservoir  are  completed,  have  no  such 
interest  in  the  provisions  in  question  as  will 
enable  them  to  test  the  constitutionality  of 
these  provisions.  In  City  of  Newport  v.  Hor- 
ton,  22  R.  I.  196,  47  Atl.  312,  50  L.  R.  A.  330, 
this  couit  affirmed  the  principle  as  stated 
In  State  v.  Snow,  3  R.  I.  64,  that  no  one  can 
take  advantage  of  the  unconstitutionality  of 
nn  act  who  has  no  interest  in  and  is  not  af- 
fected by  it.  The  application  of  this  prin- 
ciple disposes  likewise  of  the  objections  to 
the  provisions  of  the  act  lu  regard  to  special 
compensation  for  the  cost  of  moving  machin- 
ery, etc. 

[4]  The  act  in  question  considered  as  a 
whole  shows  an  intention  on  the  part  of  the 
Legislature  to  deal  ju.stly  and  fairly  with 
the  various  parties  in  interest  Alternative 
methods  for  the  settlement  of  damages  are 
provided,  and  the  provisions  for  the  payment 
of  damages  are  clear,  certain,  lUid  adequate. 
(>nr  decision  Is  that  chapter  12T8,  Public 
Laws  of  Rhode  Island,  January  Session  1915, 
is  not  In  violation  of  the  provisions  of  article 
14  of  the  Amendments  to  the  Constitution  of 
the  T'nited  States,  and  the  provisions  of  ar- 
ticle 1,  sections  5  and  10  of  the  Constitu- 
tion of  Rhode  Island,  as  claimed  by  the  com- 
plainants. 

The  papers  in  these  cases  with  our  decision 
certified  thereon  are  ordered  to  be  sent  back 
to  the  superior  court  for  further  proceedings. 


SMITH  V.  HATJSDORP. 

(Supreme  Court  of  Errors  of  Connecticut.    May 

28,  1918.) 

1.  Appeal  and  Ebbob  <S=s>1078(1)  —  Assign- 
ments OP  Ebbob— Waiveb. 

Assignments  of  error  not  pursued  may  be 
deemed  waived. 

2.  Appeai-  and  Ebbob  ©=>730(1)  —  Assion- 

MENTB    or    EBBOE^GENEBALITY. 

Assignment  of  error,   that  the  charge  was 
insufiicient  in  law  for  guidance  of  the  jury  in 


reaching  a  verdict  is  too  general  to  require  con- 
sideration under  Gen.  St.  1902,  {  S02. 

3.  Tbial  «=»186—Instbuctions— Opinion  on 
Evidence. 

The  judge  in  his  charge  may  comment  on 
and  express  his  opinion  on  the  weight  of  the 
evidence,  provided  all  questions  of  fact  are  left 
to  the  jury  without  any  direction  as  to  how 
they  shall  be  determined. 

4.  Appeal  and  Ebbob  ®=>969  —  Review  — 
Judge's  Discbetion  —  Comment  on  Evi- 
dence. 

His  action  in  so  doing  will  not  be  reviewed 
except  for  abuse  of  discretion. 

5.  Evidence  «=3317{2)— Hearsay. 

Question  if  witness  told  a  family  the  stairs 
were  bad,  and  the  girl  telephoned  the  landlord, 
calls  for  hearsay. 

C.  Evidence  <S=>128— Heabsay— Nabbation 
OF  Past  Event. 

Question  to  doctor  if  when  he  first  went  to 
plaintiff's  house  he  inquired  of  her  as  to  the 
injuries  she  had  received  calls  for  a  narration 
of  past  event,  clearly  hearsay. 
7.  Evidence  «=>382  —  Pitotogbaphs  —  Suffi- 
cient Vebification. 

Th  sufficient  verifioation  of  a  photograph  as 
a  correct  representation  of  stairs  at  the  time  of 
an  accident  is  a  preliminary  question  of  fact,  to 
be  decided  by  the  trial  court  before  it  can  be 
admitted. 

Appeal  from  Superior  Court,  New  Haven 
County;   WilUam  L.  Bennett,  Judge. 

Action  by  Nellie  Smith  against  Benedict 
E.  Hausdorf  for  personal  injury  from  a  de- 
fective stairway  in  a  dwelling  house.  From 
a  Judgment  on  a  verdict  for  defendant,  plain- 
tiff appeals.    No  error. 

The  defendant  owned  a  tenetnent  house  In 
the  city  of  Waterbury,  with  stairs  leading 
to  the  second  floor  of  the  house  from  the 
dooryard.  The  plaintiff,  a  tenant,  with  an- 
other family  occupied  the  second  floor  of 
this  bouse,  and  both,  used  the  stairway  as 
the  only  means  of  Ingress  and  egress  to  and 
from  their  apartments  to  the  yard.  The 
plaintiff  alleges  that  the  stairs  leading  from 
the  ground  to  the  house  at  the  entrance  on 
the  side  were  broken,  out  of  repair,  danger- 
ous and  defective,  which  rendered  them  un- 
safe to  travel  upon,  and  that  this  condition 
was  known,  or  ought  to  have  been  known,  to 
the  defendant.  The  complaint  also  alleges 
that  on  a  certain  day  the  plaintiff  left  her 
tenement  on  the  second  floor  and  was  pro- 
ceeding down  these  steps  when,  in  the  exer- 
cise of  due  care,  in  stuping  upon  one  of 
these  stairs.  It  gave  way  and  precipitated  her 
down  to  the  ground,  and  that  she  suffered,  as 
a  result  of  this  fall,  many  severe  and  pain- 
ful bruises  about  the  limbs  and  body. 

Charles  W.  Bauby,  of  Waterbury,  for  ap- 
pellant. Francis  P.  Gullfoile,  of  Waterbury, 
for  appellee. 

RORABACK,  J.  (after  stating  the  facts  as 
above).  [1,2]  The  action  of  the  trial  court 
in  refusing  to  charge  as  requested,  in  the 
charge  as  given  and  In  Us  rulings  ujwn 
the  admission  of  evidence,  was  assigned  as 
error  by  the  defendant.     Eight  of  the  as- 
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slgnmentts  of  error,  relating  to  the  refusal 
of  tbe  court  below  to  charge  as  requested, 
were  not  pursued,  and  may  be  treated  as 
waived.  By  the  ninth  assignment,  the  plain- 
tift  contends  that  the  charge  was  insufficient 
in  law  for  the  guidance  of  the  Jury  In  reach- 
ing a  verdict.  This  assignment  is  too  gen- 
eral, and  raises  no  question  we  are  bound 
to  consider.  General  Statutes,  {  802.  It  may 
also  be  stated,  in  relation  to  this  assign- 
ment, that  the  record  discloses  that  the 
charge  as  it  was  given  presented  the  Issues 
raised  by  the  pleadings  in  a  plain,  concise, 
and  proper  manner;  that  the  law  relating  to 
these  Issues  was  fully  and  correctly  stated, 
and  amply  sufficient  for  the  guidance  of  the 
Jury. 

[3]  The  principal  contention  of  the  plain- 
tiff was  that  the  charge  was  argumentative, 
that  the  court  was  unfair  In  its  con- men ts 
upon  the  evidence,  and  that  in  several  parts 
of  the  charge,  pointed  out  in  the  appeal,  the 
Judge  usurped  the  province  of  the  jury.  It 
is  well  settled  by  this  court  that  a  judge  in 
his  charge  to  the  Jury  may  comment  upon 
and  express  his  opinion  on  the  weight  of  the 
evidence,  provided  all  questions  of  fact  are 
left  to  the  Jury  without  any  direction  by  tbe 
court  as  to  how  the  same  shall  be  determin- 
ed. Upon  this  point  it  is  only  necessary  for 
us  to  refer  to  two  or  three  recent  cases  in 
whldi  the  comments  of  tbe  court  on  matters 
of  fact  were  more  strongly  expressed  than 
in  the  present  case.  Dick  v.  Colonial  Trust 
Co.,  88  Conn.  93,  89  Atl.  907;  Temple  v, 
Gilbert,  86  Conn.  335,  85  Atl.  380;  Crotty  v. 
Danbury,  79  Conn.  380,  65  Atl.  147. 

[4]  This  power  of  comment  Is  to  be  exer- 
cised at  tbe  discretion  pf  the  trial  court,  and 
Its  action  will  not  be  reviewed  by  us  upon 
appeal,  unless  such  discretion  has  been  abus- 
ed. It  appears  from  the  record  in  the  pres- 
ent case  that  the  trial  Judge  submitted  all  of 
the  questions  of  fact  to  the  jury  without  any 
direction  as  to  how  they  should  find  the  facts, 
and  there  is  nothing  to  indicate  any  abuse 
of  his  discretion  in  his  method  of  presenting 
the  case  to  the  Jury. 

[S]  A  witness  called  by  the  plaintiff  was 
asked  if  he  told  an  Italian  family  that  the 
stairs  were  bad,  and  the  girl  telephoned  to 
the  landlord.  This  was  objected  to  and  ex- 
cluded. It  is  sufficient  to  justify  this  ruling 
that  tbe  question  called  for  an  answer  which 
was  plainly  hearsay. 

[8]  A  doctor  called  by  the  plaintiff  was 
asked  if  when  he  first  went  to  the  plaintiff's 
house  he  inquired  of  her  as  to  the  injuries 
she  had  received.  This  was  objected  to,  and 
claimed  by  counsel  for  the  plaintiff  upon 
the  ground  that: 

"I  want  to  show  what  was  the  cause  of  the 
injury;  if  the  lady  told  bim  at  the  time  just 
what  produced  the  injury  we  are  claiming  dam- 
ages for,  we  are  entitled  to  it" 

This  question  was  properly  excluded.  It 
called  for  the  narration  of  a  past  event  which 


was  clearly  objectionable  as  hearsay.  Mc- 
Carrick  y.  Kealy,  70  Conn.  (M2.  &15,  40  Atl. 
603. 

[7]  There  was  no  error  in  the  exclusion  of 
a  certain  photograph  of  the  stairway  In 
question  offered  In  evidence  by  the  plaintiff. 
The  photographer  who  made  it  testified  that 
after  the  accident  he  fixed  up  the  broken 
stairway  with  boards  that  he  found  nearby, 
and  then  photographed  these  stairs  as  tbey 
then  aiH>eared.  The  sufficient  verification  of 
a  photograph  is  a  preliminary  questl<m  of 
fact  to  be  decided  by  the  trial  judge.  Its 
value  as  evidence  may  depend  upon  extrane- 
ous drcumstances.  McGar  t.  Bristol,  71 
Co;in.  652,  42  Atl.  1000.  Its  accuracy  must 
have  been  shown  before  it  could  have  been 
properly  admitted.  From  the  facts  disclosed 
by  the  record  this  was  a  matter  for  tbe  trial 
court  We  certainly  cannot  say  that  this 
photograph  was  a  correct  representation  of 
these  stairs  at  the  time  the  plaintiff  was  in- 
jured. Cunningham  v.  Fair  Haven  &  Wesi- 
vllle  R.  Co.,  72  Conn.  249,  250,  43  Atl.  1<M7. 

There  is  no  error.  The  other  Judges  con- 
curred. 


EQUITABLE  TRUST  CO.  OF  NEW  TORK 
V.  PLUME  et  al. 

(Supreme  Court  of  Errors  of  Connecticut 
June  11,  1918.) 

1.  Appeal  and  Error  <S=5346(1) — ^Time  fo« 
Appeal  —  Effect  of  Motion  to  Reopes 
Judgment. 

A  motion  to  reopen  a  judgment  erasing  the 
case  from  the  docket,  when  entertained,  operates 
to  defer  the  time  for  filing  an  appeal  until  the 
motion  is  finally  decided ;  such  motion  being 
similar  to  a  motion  to  restore  a  case  to  the  dock- 
et, in  which  such  rule  applies. 

2.  Appeal  and  Error  ^ss.'JOO— Notice  or  Ap- 
peal— Appeal  as  Notice. 

Where  an  appeal  is  filed  within  the  time  re- 
quired for  notice  of  appeal,  such  notice  nerd 
not  be  filed;  the  appeal  serving  a  double  pur- 
pose. 

3.  DisMisaAL  and  Nonsuit  «=>67,  73  — Mo- 
tion TO  Eba3e— Form. 

A  motion  to  erase  a  case  from  the  docket 
should  contain  no  affirmative  allegations  requir- 
ing proof,  since  such  motion  is  to  be  determined 
as  a  demurrer  or  a  motion  to  quash,  by  the  facts 
of  lecord. 

4.  Dismissal  and  Nonsuit  «=>73— Mono:? 
TO  Ehase— Form. 

A  motion  to  erase  a  case  from  the  docket 
wherein  a  foreign  trust  company  sues  as  execu- 
tor, raises  the  right  of  such  trust  company  to 
act  as  executor. 

5.  Executors  and  Administrators  ^=>1o.  IS 
—Qualifications— CoEPOBATioNs. 

The  common  law  does  not  deny  to  a  cor- 
poration tbe  right  to  serve  as  executor  or  admin- 
istrator. 

6.  Executors  and  Administrators  «=351S(1) 
—Foreign  Representatives— Necbssitt  of 
Ancillary  Administration. 

The  qualification  of  an  administrator  or  «i- 
ccutor  in  a  foreign  jurisdiction  does  not  entitle 
him  to  administer  upon  assets  in  this  state  or 
to  recover  debts  unless  voluntarily  delivered  to 
him  I  it  being  first  necessary  to  take  ancillary 
Bdministration. 
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7.  KXECTTTOBS  AND  Administbaiobs  ®=»518<5) 
—  Anciliaby  Executor  —  Appointment  — 
c0ncltjbivene88. 

An  appointment  of  a  foreign  trust  company 
as  ancillary  executor  by  a  judgment  of  a  probate 
unappealeJ  from  is  conclusive  of  the  right  of 
the  trust  company  to  act  as  such,  provided  the 
court  had  jurisdiction  to  render  the  judgment 

8.  EXECUTOKS  AND  Administbatobs  <8=518(3) 
— QUAiinCATIOHS— FOBEION  TBTJST  COMPA- 
NIES. 

Pub.  Acta  1903,  c.  194,  J  81,  provides  that  no 
foreign  corporation  belonging  to  the  classes  ex- 
ceptMl  in  section  62,  among  which  are  trust 
companies,  shall  engage  in  business  in  the  state 
unless  empowered  to  do  so  by  general  or  special 
law.  By  Pub.  Acts  1903,  c.  131,  Sf  1.  2,  a  for- 
eign corporation  authorized  by  its  charter  to  act 
as  executor  and  named  as  executor  in  the  will 
of  a  resident  may  qualify  as  such,  but  shall  not 
act  until  it  appoints  in  writing  the  secretary  of 
state  to  be  its  attorney  for  the  service  of  pro- 
cess. A  foreign  trust  company  which  has  failed 
to  appoint  the  secretary  of  state  as  its  attor- 
ney was  appointed  ancillary  executor.  Held, 
that  such  appointment  was  unauthorized  and 
a  nullity. 

9.  Executors  and  Administbatobs  €=»518(5) 
—Qualifications— CoLLATEHAL  Attack. 

Where  a  probate  court  has  appointed  a 
foreign  truat  company  as  ancillary  executor 
without  jurisdiction,  the  defect  may  be  taken 
advantage  of  at  any  time  directly  or  collaterally. 

Api)eal  from  Superloi;  Court,  New  Haven 
County ;  Case  and  Bennett,  Judges. 

Action  by  the  Equitable  Trust  Company  of 
Kew  Xork,  executor,  against  Frank  C.  Plume 
and  otbers  to  recover  a  debt  due  from  defend- 
ant Plume  to  one  Uoyne,  brought  to  the  su- 
perior court  for  New  Haven  county  at  Wa- 
terbury,  and  tried  to  the  court  on  a  motion 
to  erase  by  Case,  J.  Judgnoent  erasing  said 
case  from  the  docket;  motion  to  reopen  said 
judgment  tried  before  Bennett,  J.,  and  de- 
nied ;  appeal  by  plaintiff  from  the  judgment 
entered  and  from  the  denial  of  the  motion  to 
reopen  the  Judgment    No  error. 

T'lysses  G.  Church,  of  Waterbury,  for  ap- 
pellant. Charles  S.  Hamilton,  of  New  Haven, 
and  Frederick  Seymour,  of  New  York  City, 
for  appellees. 

WHEEIiEB,  J.  The  plaintiff's  claim  is 
the  same  as  that  made  In  Coyne  v.  Plume  et 
al.,  90  Conn.  293,  97  Atl.  337.  While  that 
case  was  before  this  court  Coyne,  a  nonresi- 
dent, died,  and  the  present  plaintiff,  having 
been  appointed  ancillary  executor  by  the  pro- 
bate court  for  the  district  of  Waterbury,  was 
allowed  by  this  court  to  appear  and  prose- 
cute the  action.  The  judgment  for  the  plain- 
tiff was  on  appeal  reversed.  Thereafter  the 
plaintiff  trust  company  as  ancillary  executor 
was  admitted  as  a  party  plaintiff  in  the  su- 
perior court,  where  the  Judgment  was  revers- 
ed in  accordance  with  the  decree  of  this 
court. 

The  plaintiff  as  ancillary  executor  seeks  to 
secure  payment  of  the  debt  of  Plume  out  of 
the  Incoiae  of  a  trust  fund  in  which  Plume 
had  a  life  use.  The  defendants  Plume,  Wll- 
lard,  and  Seymour  are  nonresidents.     Wll- 


lard  and  Seymour  claim  an  Interest  in  this 
Income  through  certain  assignments  from 
Plume  to  them.  Hamilton,  a  resident,  claims 
an  interest  in  the  Income  as  attaching  credi- 
tor. In  this  action  a  writ  of  foreign  attach- 
ment was  served  on  the  Colonial  Trust  Com- 
pany, and  subsequently  it  was  appointed  tem- 
porary receiver  and  as  such  Is  now  holding 
the  income  from  this  fund.  Each  of  the  de- 
fendants specially  appeared  and  Hied  a  plea 
in  abatement  and  to  the  Jurisdiction,  to  eacli 
of  which  the  plaintiff  demurred.  The  defend- 
ant Seymour  also  filed  a  nfotlon  to  erase  the 
case  from  the  docket  for  want  of  action.  The 
several  demurrers  and  the  motion  to  erase 
were  heard  together,  but  the  trial  court  con- 
cluded that  one  of  the  questions  raised  by  the 
motion  to  erase  made  unnecessary  considera- 
tion of  the  pleas  in  abatement  or  of  the  other 
questions  in  the  motion.  It  accordingly 
granted  the  motion  upon  the  grotmd  that  the 
trust  company  had  no  right  to  sue  as  execu- 
tor. 

The  motion  to  erase  in  this  court  is  an  in- 
correct method  of  meeting  all  of  the  Issues 
raised  upon  this  motion.  The  pleas  in  abate- 
ment covered  by  paragraphs  1  and  2  raise 
the  question  of  the  validity  of  the  appeal. 
The  Judgment  erasing  the  case  from  the 
docket  was  rendered  on  July  19, 1917,  a  notice 
of  appeal  was  duly  filed,  and  the  appeal  filed 
on  October  25th  following.  The  necessity  of 
filing  the  appeal  in  July  and  August  was 
suspended;  this  is  fairly  within  the  intend- 
ment of  chapter  24,  p.  264,  Putdlc  Acts  1905. 
But  since  no  finding  of  facts  or  other  action 
of  the  Judge  was  necessary  to  properly  pre- 
sent the  questions  In  the  cause  upon  the  judg- 
ment erasing  the  case,  the  appeal  must  have 
been  taken  within  10  days  unless  the  judge 
bad  granted  a  further  extension  of  time.  U. 
S.  791 ;  Hart  v.  Farchau,  83  Conn.  316,  318, 
76  Att.  292;  Cramer  v.  Reeb,  8»  Conn.  607, 
609,  96  Atl.  154.  Under  our  application  of 
the  provision  for  granting  an  extension  of 
time  In  which  to  file  an  appeal,  litigants  in 
all  classes  of  appeal  may  apply  for  such  ex- 
tension, and,  as  we  have  before  pointed  out, 
"the  practice  of  our  trial  Judges  In  granting 
such  extensions  Is  neither  narrow  nor  illib- 
eral." 

[1]  When,  however,  a  motion  is  made  to 
restore  a  case  to  the  docket  which  has  been 
stricken  from  it  and  this  motion  is  enter- 
tained, it  operates  to  defer  the  time  for  fllins 
an  appeal  until  the  motion  is  finally  decided. 
Sanford  v.  Bacon,  75  Conn.  541,  544,  54  Atl. 
204;  Beard's  Appeal,  64  Conn.  526,  635.  30 
Atl.  776.  The  motion  to  reopen  the  Judg- 
ment erasing  this  case  from  the  docket  is 
similar  to  the  motion  to  restore  a  case  to  the 
docket,  and  Is  within  the  principle  of  these 
decisions,  since  it  was  entertained  by  the 
court,  an  answer  to  it  filed,  and  a  reply  to 
this  answer  filed,  and  the  court  upon  the  Is- 
sues thus  joined  heard  the  motion  and  ren- 
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dered  its  decision.  If  this  were  not  the  rul- 
ing, it  would  I>e  necessary  to  file  the  appeal 
within  10  days  after  the  motion  to  erase  was 
granted,  and  then  to  file  an  additional  ap- 
peal within  10  days  from  the  denial  of  the 
motion  to  reopen  the  judgment.  This  would 
unnecessarily  cumher  the  record  to  no  good 
purpose. 

[2]  Xo  notice  of  apjieal  was  filed  after  the 
niotion  to  open  the  judgment  had  t>een  de- 
nied, but  within  6  days  thereafter  the  appeal 
was  filed.  An  appeal  filed  within  the  time 
the  notice  of  appeal  is  required  to  be  filed 
serves  a  double  purpose,  as  a  notice  of  ap- 
peal and  as  an  appeal  itself.  There  was 
no  occasion  for  filing  an  additional  notice  of 
appeal.  The  demurrer  to  the  pleas  in  abate- 
ment and  to  the  jurisdiction  In  this  court  is 
sustained. 

[3]  Both  the  plea  In  abatement  and  the 
motion  to  erase  filed  in  the  trial  court  con- 
tain atfirmative  allegations  requiring  proof. 
These  are  out  of  place  in  a  motion  to  erase. 
Such  a  motion  is  to  be  determined  as  a  de- 
murrer or  a  motidn  to  quash  is  determined  by 
the  facts  of  record.  The  trial  court  decided 
the  motion  to  erase  and  not  the  pleas  in 
abatement,  and  it  decided  merely  the  ques- 
tion of  law  arising  upon  the  facts  of  record 
and  ignored  consideration  of  questions  de- 
pendent upon  facts  extraneous  to  the  record. 

[4]  The  ground  upon  which  the  trial  court 
granted  the  motion  to  erase  was  that  upon 
the  facts  of  record  the  piaintltf  trust  com- 
pany did  not  have  the  right  as  executor  to 
maintain  this  action  in  Connecticut.  That 
question  was  fairly  raised  from  the  afotion 
to  erase.  After  the  judgment  was  entered 
erasing  the  case  the  trust  company  moved 
to  reopen  this  judgment  and  to  add  as  plain- 
tiff a  resident  ancillary  administrator  on  the 
estate  of  Coyne,  whose  appointment  it  al- 
leged it  was  ready  and  willing  to  apply  for 
and  had  already  applied  for.  These  two 
questions  constitute  the  sole  ground  of  the 
appeal.  The  first  is  the  only  one  of  real  Im- 
portance. 

We  held  in  Farmers'  Loan  &  Tnist  Co.  v. 
Smith,  74  Conn.  625,  627.  51  Atl.  609,  that 
every  testator  could  select  his  executor  from 
any  class  of  persons  unleas  such  class  Is  by 
the  common  law  or  statute  excluded  from 
such  appointment.  The  claim  was  there  made 
that  under  our  common  law  a  corporation 
could  not  be  made  an  executor.  We  did  not 
find  it  necessary  to  decide  this,  but  we  ex- 
pressed the  view  that  in  Ihe  light  of  the  leg- 
islation of  recent  years  U  could  not  be  said 
to  be  the  settled  pol'oy  of  the  state  that  cor- 
porations as  such  are  necessarily  excluded 
from  l>eing  executors.  Fublic  policy  must 
rule  the  decision,  and  there  is  no  declared 
public  pollTy  against  their  so  acting.  On  the 
(»ntrary,  in  tlie  16  years  which  have  passed 
since  this  decision  many  trust  companies  have 
been  organized  under  legislative  sanction,  ami 
invariably  these  have  l)een  given  power  to 
act  as  executor  and  administrator  just  as  all ' 


trust  companies  organized  tberetofore  pos- 
sessed. 

[S]  As  a  consequence,  it  must  be  held  to  be 
the  established  policy  of  the  state  to  gram 
to  corporations  organized  to  do  a  tnist  com- 
pany business  the  privilege  of  acting  as  exec- 
utors and  administrators.  And  therefore 
we  now  hold  that  the  common  law  of  tlii« 
state  does  not  deny  to  a  corporation  the  right 
or  privilege  to  serve  as  an  executor  or  ad- 
ministrator. 

[(]  The  qualification  of  an  administrator 
or  executor  in  a  foreign  jurisdiction  does  not 
as  such  give  him  the  right  to  administer 
upon  assets  here,  or  sue  to  recover  a  debt 
due  here.  He  must  first  take  out  andllarr 
administration.  Hobart  v.  Conn.  Turnpike 
Co.,  15  Conn.  145,  147;  RUey  v.  Riley.  3  Day, 
88,  3  Am.  Dec.  260.  But  such  executor  or 
administrator  may  lawfully  collect  assets 
in  this  state  which  are  voluntarily  delivered 
to  him.    Sclleclc  v.  Rusco,  40  Conn.  370,  37:^ 

Under  our  practice,  which  is  the  general 
American  practice,  an  exemplified  copy  of 
the  foreign  will  duly  proved  and  aathenti- 
cated  wiU,  after  citation  and  tiearing,  lie 
ordered  filed  and  recorded  and  letters  testa- 
mentary issued  to  the  executor  named  in  tbc 
will.  While  the  ancillary  appointment  ii! 
founded  on  comity,  it  is  a  recognized  rigbt 
which  our  courts  will  concede  to  the  foreign 
executor,  and  upon  provision  being  made  for 
our  own  creditors  the  balance  will  either  be 
remitted  to  the  principal  executor,  or  dis- 
tributed here  in  conformity  with  the  title 
and  rights  conferred  by  the  will.  Marcj-  v. 
Marcy,  32  Conn.  308. 

[7]  The  appointment  of  the  plaintiff  tmsst 
company  as  executor  by  the  judgment  of  the 
court  of  probate  for  the  district  of  Water- 
bury,  unappealed  from,  was  conclusive  of 
the  right  of  the  trust  company  to  act  as  ex- 
ecutor in  Connecticut  in  accordance  with  the 
authority  of  this  judgment,  provided  tbe 
court  had  jurisdiction  to  render  such  judg- 
ment If  it  had  no  such  jurisdiction  its 
judgment  is  a  nullity  and  open  to  attack  in 
this  action. 

In  Farmers'  Loan  &  Trust  Co.  v.  Smith,  74 
Conn.  625,  629,  51  Atl.  G09,  we  decided  that 
our  corporation  act  denied  to  foreign  corpo- 
rations the  privilege  of  acting  as  executor  in 
Connecticut.  While  the  case  called  for  a 
decision  as  to  the  right  of  a  foreign  corpo- 
ration engaged  in  tlie  business  of  a  trust 
company  to  act  ab  executor  of  a  testator  resi- 
dent in  Connecticut,  it  necessarily  involved 
a  consideration  of  whether  our  corporation 
act  (Pub.  Acts  1901,  c.  167)  accorded  to  a  for- 
eign trust  company  corporation  the  privilege 
of  acting  as  executor  or  administrator  in 
Connecticut  of  a  resident  or  of  acting  as 
ancillary  executor  or  administrator  of  a  non- 
resident. "It  is  clear,"  we  held,  "that  sec- 
tion 51  permits  corporations  established  un- 
der the  laws  of  other  states  to  exerci.«!e  in 
this  state  their  appropriate  corporate  powers 
In  the  transaction  of  any  kind  of  buslnes-^^ 
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permitted  to  a  domestic  corporation  formed 
under  the  corporation  act  of  1901;  and  for- 
bids corporations  of  other  states  to  engage  In 
any  kind  of  business  In  this  state  which  is 
not  permitted  to  domestic  corporations 
formed  under  said  act.  •  •  *  We  are 
satisfied  that  the  laws  of  our  state  do  not 
permit  the  formation  of  a  company  under 
our  corporation  act  for  the  purpose  of  trans- 
acting the  business  of  executor  or  adminis- 
trator, whether  that  business  is  associated 
with  other  business  appropriate  to  a  trust 
company,  or  Is  associated  with  manufactur- 
ing, trading,  or  other  lawful  business,  or  is 
the  sole  purpose  of  the  corporation.  It  fol- 
lows that  section  51  denies  to  foreign  corpo- 
rations the  privilege  of  transacting  such 
business  within  this  state." 

[0]  The  court  especially  relied  for  its  con- 
struction of  this  section  upon  the  latter  part: 
"But  no  foreign  corijoration  shall  engage  or 
continne  in  any  kind  of  business  in  this  state, 
the  transaction  of  which  is  not  permitted  to 
domestic  corporations  by  the  laws  of  this  state." 

Section  81,  c.  194,  Public  Acts  1903,  re- 
pealed section  51,  and  substituted  in  Its 
stead: 

"But  no  foragn  corporation  belonging  to  any 
uf  the  classes  excepted  in  section  62  of  this 
i\ct  shall  engage  in  or  continue,  in  this  state,  the 
business  authorized  by  its  charter  or  the  laws 
9f  the  state  under  which  it  was  organized,  un- 
less empowered  8o  to  do  by  some  general  or  spe- 
cial law  of  this  state,  except  for  the  purpose  of 
carrying  out  and  renewing  existing  contracts 
heretofore  made." 

In  the  classes  named  in  section  62  are 
trust  companies,  so  that  this  amendment  to 
the  corporation  act  forbids  any  foreign  trust 
company  to  act  as  executor  or  administrator 
In  Connecticut  unless  empowered  so  to  do  by 
some  general  or  special  law  of  this  state. 
Tbe  only  "special  law"  of  this  state  confer- 
ring upon  a  foreign  corporation  the  privilege 
of  acting  as  executor  In  Connecticut  Is  chap- 
ter 131,  Public  Acts  1903.  By  sections  1  and 
2  of  that  act  the  foreign  corporation  author- 
ized Xny  its  charter  to  act  as  executor  and 
named  as  executor  In  the  will  of  a  resident 
of  this  state  may  qualify  as  such,  but  shall 
not  act  until  it  shall  appoint  In  writing  the 
secretary  of  state  to  be  Its  attorney  upon 
whom  process  may  be  served. 

The  plaintiff  trust  company  authorized  to 
act  as  executor  or  administrator  by  its  char- 
ter is,  under  our  corporation  act  as  amended, 
I>ermltted  to  act  as  executor  where  so  named 
in  the  will  of  a  resident  of  this  state.  In 
all  cases  it  is  debarred  from  acting  as  ad- 
ministrator within  this  state.  It  may  be 
that  there  is  greater  reason  in  permitting  a 
foreign  trust  company  to  act  as  ancillary 
executor  In  this  .,tate  than  to  act  as  executor 
of  tbe  win  of  the  resident.  That  is  a  legis- 
lative consideration  with  which  we  have  no 
concern.  Before  the  foreign  trust  company 
can  act  as  executor  of  a  resident  of  Connect- 
icut,  the  Legislature  deemed  it  important 


that  it  be  required  to  appoint  the  secretary 
of  state  as  its  attorney.  If  this  plaintiff 
were  permitted  to  act,  there  would  be  no 
similar  safeguard.  We  do  not  think  there  is 
any  merit  in  the  claim  that  the  subject-mat- 
ter of  this  action  is  not  within  the  Jurisdic- 
tion of  the  court.  The  court  of  probate  was 
without  power  to  appoint  the  plaintiff  trust 
company  executor,  and  therefore  Its  judg- 
ment was  a  nullity. 

[J]  Nor  do  we  think  that  the  court's  action 
in  Coyne  v.  Plume,  90  Conn.  293,  97  AtL  337, 
in  admitting  the  plaintiff  trust  company  to 
appear  and  prosecute  determined  its  right 
to  act  as  executor.  That  court  was  without 
power  to  ctmfer  upon  the  plaintiff  this  pow- 
er; a  Jurisdictional  defect  may  be  taken 
advantage  of  at  any  time  and  directly  or 
collaterally.  The  remaining  ground  of  ai>- 
peal  is  not  well  taken. 

The  motion  to  open  the  judgment  was  pred- 
icated, not  upon  present  facts,  but  upon 
what  it  was  hoped  might  be  made  facts  in 
the  future.  No  facts  are  alleged  in  the 
motion  which  furnish  the  slightest  basis  for 
opening  the  Judgment. 

There  Is  no  error.  The  other  Judges  con- 
curred. 


PALMER  V.  DUPLEX  TRUCK  CO.  et  al. 

(SuprAne  Court  of  New  Hampshire.     Grafton. 

June  4,  1918.) 

1.  Gabnishment  ®=>80  — Trustee  Process  — 
JtmisnicTioN. 

Where  principal  def«idant  in  trustee  process 
was  nonresident,  and  not  served  before  the  en- 
try of  the  stiit,  the  court  nevertheless  obtained 
jurisdiction  of  the  controversy  with  tbe  trustee 
by  service  within  the  state. 

2.  Gabnishment  <S=9l41— T»ustek  Pbocess— 
Time    fob    Dibclosube  —  Discbbtion    of 

COUBT. 

Where  tbe  trustee  has  not  made  a  disclosure, 
nor  has  plaintiff  required  one,  under  Pub.  St. 
1901,  c.  245,  i  11,  the  court  might  discharge  the 
trustee,  but  it  has  power  to  relieve  plaintiff  and 
to  grant  further  time. 

3.  Appeal  and  Ebbob  i&=»933  —  Review — 
Tbustee  Pbocess— Time  fob  Dibclosube— 
Discretion  of  Coubt.  ' 

The  conclusion  of  the  conrt  as  to  what  jus- 
tice requires  in  the  matter  of  filing  the  disclosure 
of  trustee  is  not  open  to  exception. 

4.  Garnishment  ^=»73  —  Tbustee  Pbocess  — 
Bight  to  Remedy  Against  Tbubteb. 

Without 'jurisdiction  of  the  principal  defend- 
ant acquired  by  service  upon  them  within  the 
state,  the  action  wherein  trustee  process  is 
sought  must  be  dismissed,  unless  the  trustee 
has  in  its  hands  money  or  property  of  the  prin- 
cipal defendant. 

5.  Gabnishment  «=»110— Tbustee  Pbocess— 
Rights  or  Plaintiff. 

Since  the  plaintiff  in  trustee  process  pro- 
ceeds against  the  trustee  upon  the  strength  of 
defendant's  right  and  title,  -he  can  recover,  in 
tbe  absence  of  fraud,  only  what  the  defendant 
might  recover  from  the  trustee. 

6.  Gabnishment  «=>34  —  Tbustee  Pbocess  — 
Sebvice — ^Holding. 

Where  the  trustee  in  trustee  process  issued 
policy  of  indemnity  ott  automobile  tracks,  one 
injured  in  collision  with  the  truck,  who  brought 
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trustee  process,  could  not  recover  from  the  trus- 
tee vritnout  service  upon  the  principal  defend- 
ant. 

Exceptions  from  Superior  Court,  Grafton 
County ;  Marble,  Judge. 

Action  by  Herbert  E.  Palmer  against  the 
Duplex  Truck  Company  and  the  Royal  In- 
demnity Compa'ny.  On  defendant's  excep- 
tions to  order  granting  plalntUTs  motions. 
Case  discharged. 

The  plaintiff  Is  a  resident  of  the  county ; 
the  defendant  is  described  in  the  writ  as  a 
corporation  doing  business  at  Boston,  Mass., 
and  the  trustee  as  a  corporation  doing  busi- 
ness as  a  nonresident  company  under  license 
In  this  state.  The  trustee  was  summoned  by 
service  upon  the  insurance  commissioner. 
There  was  no  service  upon  the  principal  de- 
fendant, and  upon  the  entry  of  the  writ  the 
plaintiff  moved  to  continue  for  notice  and  for 
leave  to  take  the  trustee's  disclosure.  The 
defendant,  appearing  specUilly,  mo^^ed  to 
dismiss  for  want  of  Jurisdiction  and  filed 
affidavits  of  officers  of  the  defendant  and 
trustee  corporations  to  the  effect  that,  at  the 
time  of  the  service  of  the  writ  uiwn  the  trus- 
tee, the  trustee  did  not  have,  and  had  not 
since  had,  in  its  hands  any  property,  money, 
rights,  or  credits  of  the  principal  defendant, 
and  that  the  only  contract,  agreement,  or  re- 
lation existing  between  them  was  by  virtue  of 
a  certain  contract  of  indemnity,  or  insurance, 
issued  by  the  trustee  to  the  principal  defend- 
ant, and  that  since  the  service  of  the  writ  no 
liability  had  accrued  under  said  contract  in 
favor  of  the  defendant  against  the  trustee. 
Copies  of  the  Insurance  contract  vi-ere  at- 
tached to  the  affidavits.  From  these  it  ap- 
peared that  the  contract  purported  to  be 
issued  at  Boston,  Mass.,  February  7, 1917,  and 
to  contain  an  agreement  by  the  trustee  to 
indenmify  the  principal  defendant  against 
loss  arising  out  of  liability  to  any  person  for 
bodily  injury  by  reason  of  the  ownership, 
maintenance,  or  use  of  certain  automobiles, 
if  such  injury  occurred  between  February  7, 
1917,  and  February  7,  1918 ;  and  also  against 
legal  liability  for  damages  on  account  of 
injury  to  or  destruction  of  the  property  of 
others.  The  trustee  also  agreed  by  the  con- 
tract to  defend  in  the  name  and  on  behalf  of 
the  insured  all  claims  or  suits  for  damages 
for  such  injuries  for  which  damages  the  in- 
sured was  or  was  alleged  to  be  liable.  Sub- 
ject to  exception  the  plaintiff's  motions  were 
granted  and  the  defendant's  denied. 

Raj-mond  U.  Smith,  of  Woodsvllle,  for 
plaintiff.  Martin  &  Howe  and  De  Witt  C. 
Howe,  all  of  Concord,  for  defendant. 

PARSONS,  C.  J.  t1]  Although  the  prin- 
cipal defendant  was  a  nonresident  not  served 
with  process  before  the  entry  of  the  suit,  the 
court  obtained  Jurisdiction  of  the  plaintiff's 
controversy  with  the  trustee  by  service  in  this 
state.  Service  can  be  made  upon  the  defend- 
ant oat  of  the  state  only  in  the  event  of 


the  attachment  of  its  property  In  the  state 
In  the  orderly  disposition  of  the  litigation 
the  first  step  is  the  adjudication  of  the  cod- 
troversy  between  the  plaintiff  and  the  trusttv. 

[2, 3]  The  trustee  has  not  given  lis 
disclosure,  nor  has  the  plaintiff  taken  ir. 
as  either  party  might  have  done  before  the 
entry  of  the  writ  P.  S.  c.  245,  f  11.  Al- 
though the  court  under  the  rule  might  have 
discharged  the  trustees  because  of  the  piain- 
tlffs  failure  to  file  its  disclosure  durli^  tlie 
first  we*  of  the  term  (71  N.  H.  685).  tlie 
court  had  power  to  relieve  the  plaintiff  aud  to 
grant  further  time  for  the  disclosure.  Wliit- 
comb  V.  Quinlan,  75  N.  H.  429,  431,  75  Atl.  525. 
The  conclusiou  of  the  court  as  to  what  Justice 
required  in  this  matter  of  proceduj%  is  uot 
open  to  exception. 

[4]  But  without  Jurisdiction  of  the  defend- 
ant acquired  by  service  upon  it  in  this  state, 
the  action  must  be  dismissed  unless  the  trus- 
tee has  in  its  hands  money  or  property  o^  the 
defendant.  Whitcomb  y.  Quinlan,  supra; 
Carleton  v.  Insurance  Co.,  35  N.  H.  162. 

To  secure  an  early  decision  of  the  question 
the  plaintiff  conceded  in  argument  that  upt  .i 
disclosure  the  facts  would  appear  as  statni 
in  the  affidavits,  with  the  added  fact  that  tlie 
claims  he  makes  against  the  principal  defend- 
ant are  such  as  the  trustee  agreed  by  its  con- 
tract to  indemnify  the  defendant  against  lo^s 
or  liability  therefrom. 

f  5]  The  plaintiff  In  trustee  process  prwveds 
against  the  trustee  upon  the  strength  of  the 
defendant's  right  and  title,  and  in  the  absence 
of  fraud  can  recover  only  'wtuit  the  defend- 
ant could  against  the  trustee.  To  charge  the 
trustee  it  must  appear  that  the  trustee  has 
in  Ills  possession  property  which  the  principal 
defendant  has  the  legal  right  to  take  and 
carry  away.  Martin  v.  Whitney,  74  N.  H. 
505,  507,  69  Atl.  888;  Coming  v.  Records,  BS 
N.  H.  390,  396,  46  AtL  402,  76  Am.  St.  Kep. 
178.  As  said  in  Nashua  Co.  v.  Francestown 
Co.,  74  N.  H.  511,  69  AU.  883,  18  I*  R.  A.  <.N. 
S.)  306; 

"The  test  to  determine  whether  tlie  truste* 
is  chargenble  is  to  inquire  whether  the  defi'ml- 
ants  could  maintain  an  action  against  lum." 

[(]  The  contract  of  indemnity  or  insuranit? 
upon  which  the  plaintiff  reliefl  is  an  execu- 
tory, not  an  executed,  contract  Until  there 
is  a  breach  of  the  contract  no  action  could  be 
maintained  by  the  defendant  against  the  tru:s- 
tee.  The  trustee  agreed  to  defend  any  suiti 
brought  against  tlie  defendant  for  damages 
for  injuries  for  which  the  insured  was  or  wa:j 
alleged  to  be  liabla  Fallute  by  the  trustee 
to  perform  this  contract  would  give  the  de- 
fendant a  right  of  action  against  it  Sim- 
ilarly a  breach  of  their  contract  to  indemnify 
against  loss  or  liability  would  give  the  de- 
fendant a  right  of  action  against  the  tru:$te<! 
and  title  to  money  in  its  hands  for  which 
they  could  be  charged  as  trustee.  Loiulwrd 
V.  Company,  78  N.  H.  110,  97  AU.  892. 

But  at  the  date  of  the  service  upon  the 
trustee,  or  at  the  present  time,  if  this  be 
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taken  as  the  date  of  the  disclosure,  there  was 
not  and  Js  not  now  any  hreacli  of  the  contract 
of  Insurance  or  Indemnity.  It  does  not  ap- 
pear that  the  trustee  has  failed  to  take  upon 
Itself  the  defense  of  all  suits  that  hare  been 
brought  against  the  defendant,  or  that  the 
defendant  has  suffered  any  loss  or  that  the 
trustee  has  permitted  any  legal  liability  to  be 
established  against  it.  The  defendant  has 
not,  and  never  had,  a  right  of  action  on  the 
policy  contract.  Consequently  the  Insurer 
is  not  now  chargeable  as  trustee.  No  prop- 
erty of  the  defeadant  Is  held  by  attachment  In 
this  state. 

Nothing  would  be  gained  by  postponing  the 
taking  of  the  disclosure  until  In  a  proceeding 
to  which  the  defendant  Is  not  a  party  the 
plaintiff  can  obtain  a  finding  of  the  validity 
and  extent  of  bis  claim  against  it.  A  judg- 
ment rendered  upon  such  a  finding  would  not 
be  a  legal  claim  against  the  defendant,  and 
suffering  Its  rendition  would  not  be  a  breach 
of  the  trustee's  contract  to  Indemnifj'  against 
legal  liability.  The  defendant,  unless  some  of 
Its  property  Is  attached  In  this  state,  can 
suffer  neither  legal  liability  nor  loss  In  this 
litigation.  It  has  not  now,  and  cannot  have 
as  a  result  of  this  suit,  any  claim  against  the 
trustee.  It  has  not  been  necessary  to  con- 
sider the  terms  of  the  policy.  Construing  it 
without  examination  as  claimed  by  the  plain- 
tiff as  Indemnity  against  liability,  there  is 
nothing  In  this  dtate  to  which  jurisdiction 
can  attach,  and  the  action  should  be  dis- 
missed. 

If  the  court  had  jurisdiction  of  the  person 
of  the  defendant,  a  different  result  would  be 
reached.  In  such  a  suit  a  judgment  against 
the  defendant  would  establish  legal  liability, 
and  failure  to  protect  therefrom  would  be  a 
breach  of  the  policy.  The  trustee  would  owe 
the  defendant,  and  could  be  charged  for  the 
dobt.  Lombard  v.  Company,  supra.  Other 
considerations  presented  In  argument,  relat- 
ing to  the  chargeablllty  of  the  trustee  It  has 
been  found  unnecessary  to  discuss.  Steer  v. 
Dow.  75  X.  H.  95,  98,  71  Atl.  217,  20  L.  R.  A. 
(N.  S.)  263;  P.  S.  e.  245,  |  5;  Bucklln  v. 
Powell,  60  N.  H.  119. 

The  difficulty  Is  not  one  of  process,  but  Is 
fundamental.  Without  jurisdiction  of  the 
defendant  the  court  would  he  equally  without 
power  to  adjudicate  the  controversy  between 
tJie  parties  In  a  bill  in  equity  or  under  any 
other  form  of  process. 

Case  discharged.   All  concurred. 


PHILADELPHIA,  B.  &  W.  R.  CO.  v.  SMITH. 
(No.  6.) 

(Court  of  Appeals  of  Maryland.    Feb.  27,  1918.) 

1.  Exceptions,  Biix  op  «=s)&M3ontents. 

Where  a  ruling  on  demurrer  appears  on  the 
face  of  the  record,  it  is  unnecessary  and  irreg- 
ular to  include  it  in  the  bill  of  exceptions. 


2.  COHUERCE  «=>27(5)— INJUBIES  TO  SKBVANT 

—  Fedeeal   Emfloters'    Liability   Act — 

"Interstate  Commerce." 
A  rBilroad  employ^,  whose  work  consisted 
in  taking  care  of  a  camp  car  used  by  bridge 
carpenters,  and  cooking  meals  for  tbem,  injured 
in  a  collision  while  engaged  in  cooking  in  the 
camp  car  placed  on  a  side  track,  was  engaged 
in  interstate  commerce,"  within  the  federal 
Employers'  Liability  Act  (Act  AprQ  22.  1908. 
r.  140.  .35  Stat.  65  [U.  S.  Comp.  St.  1916,  S§ 
8657-8665]) ;  the  railroad  being  an  interstate 
one,  and  the  car  traveling  from  place  to  place 
on  the  line  as  repairs  were  needed. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Interstate 
Commerce.] 

3.  Master  and  Servant  €=>2.")6(1)— Injuries 
TO  Servant— Complaint— SuFPiciENCT. 

In  an  action  under  the  federal  Emplojrers' 
Liability  Act,  by  a  cook  injured  in  a  collision 
in  a  camp  car,  a  complaint  averring  that  plain- 
tiff's work  was  to  take  care  of  the  car,  buy  food, 
and  prepare  it,  that  when  injured  he  wqs  cook- 
ing dinner  for  himself  and  the  other  employ^, 
and  that  as  a  result  of  the  collision  between  the 
engine  and  the  car  to  which  the  camp  car  was 
coui>led  he  was  thrown  against  the  door  casing 
and  injured,  was  Aot  bad  as  failing  to  allege 
that  plaintiff  was  in  the  car  when  injured. 

4.  APPEAL  AND  Error  <$=>  1033(5)  —  Parties 
Entitled  to  Complain. 

In  a  personal  injury  action,  plaintiff's  in- 
struction, requiring  the  jury  to  find  facts  not 
necessary  to  entitle  plaintiff  to  recover,  cannot 
be  complained  of  by  defendant. 

5.  Trial  €=3253(9)- Instructions— Ignoeino 
Facts. 

In  an  action,  under  the  federal  Employers' 
lAability  Act,  for  personal  injuries  sustamed  by 
a  cook  while  in  a  camp  car,  omission  from 
plaintiff's  instruction  of  the  fact  that  the  car 
had  been  on  the  siding  for  two  or  three  weeks 
prior  to  the  Injury,  and  that  the  employer  was 
engaged  in  both  intrastate  and  interstate  com- 
merce, did  not  make  the  Instruction  objectiona- 
ble. 

Appeal  from  Circuit  Court,  Caroline  Coun- 
ty; W.  H.  Adklns  and  Philemon  B.  Hopper, 
Judges. 

"To  be  officially  reported." 

Action  by  Alfred  H.  Smith  against  the 
Philadelphia,  Baltimore  &  Washington  Rail- 
road Company  for  personal  Injuries.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
THOMAS.  URNER,  STOCKBRIDGE,  and 
CONSTABLE.  JJ. 

Henrj-  R.  Lewis,  of  Denton,  for  appellant. 
T.  Alan  Goldsborough,  of  Deuton,  for  apiiellee. 

THOMAS,  J.  This  appeal  Is  from  a  judg- 
ment recovered  by  the  appellee  against  the 
appellant  In  the  circuit  court  for  Caroline 
county  under  the  federal  Employers'  Liability 
Act.  The  original  declaration  contained  sev- 
eral counts,  to  some  of  which.  Including  the 
first  count,  the  defendant  demurred.  The 
demurrer  was  overruled;  but,  as  all  the 
counts  except  the  first  were  subsequently 
stricken  out  on  motion  of  the  plaintiff  before 
the  case  was  submitted  to  the  Jury,  the  first 
count  Is  the  only  one  to  be  considered. 

[1]  The  ruling  of  the  court  on  the  dftmur- 
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rer  was  made  the  ground  of  the  first  bill  of 
exception.  That  ruling  appears  on  the  face  of 
the  record,  and  It  was  unnecessary  and  ir- 
regular to  Include  It  In  the  bill  of  exceptions. 
2  Poe's  P.  &  P.  I  312,  and  cases  cited  in  note; 
E/xpressraen's  Ass'n  v.  Hurlock,  91  Md.  591, 
46  Atl.  951,  80  Am.  St.  Rep.  470.  The  only 
remaining  exception  Is  to  the  granting  of  the 
plaintiff's  first  and  second  prayers. 

Apart  from  certain  objections  to  the  form 
of  the  declaration  and  plaintiff's  first  prayer, 
to  which  we  shall  hereafter  refer,  the  im- 
portant ground  of  this  appeal  Is  that  the 
averments  of  the  declaration  and  the  evidence 
In  the  case  do  not  bring  the  plaintiff  within 
the  provisions  of  the  act  relied  on.  The  de- 
fendant, the  Philadelphia,  Baltimore  &  Wash- 
ington Railroad  Company,  operated  a  branch 
line  of  its  railroad  from  the  town  of  Clayton, 
In  the  state  of  Delaware  to  the  town  of  Ox- 
ford, in  the  state  of  Maryland,  over  which  it 
transported  passengers  and  freight  In  inter- 
state and  intrastate  commerce.  The  plain- 
tiff was  employed  by  the  defendant  as  a  "car- 
penter laborer,"  in  connection  with  a  gang  of 
bridge  carpenters  employed  by  the  defendant 
In  the  repair  of  its  bridges  and  bridge  abut- 
ments. The  gang,  Including  the  plaintiff, 
worked  over  the  entire  line  of  the  defendant, 
and  were  moved  from  point  to  point  thereon, 
as  the  repair  of  the  bridges  and  bridge  abut- 
ments of  the  defendant  required,  in  what 
was  called  a  camp  car,  furnished  and  moved 
by  the  defendant,  in  which  they  ate,  slept, 
and  lived.  The  principal  duties  of  the  plain- 
tiff were  to  taken  care  of  the  camp  car,  Iteep 
It  clean,  attend  to  the  beds,  and  prepare  and 
cook  the  meals  for  himself  and  the  other 
members  of  the  gang.  On  the  23d  day  of  De- 
cember, 1915,  the  bridge  carpenters  were  en- 
gaged in  repairing  a  bridge  abutment  of  the 
defendant  on  its  said  line  below  Easton,  Md., 
and  the  camp  car  was  on  a  side  track  of  the 
defendant  at  Easton,  where  it  had  been  plac- 
ed by  the  defendant,  and  was  coupled  at  each 
end  to  a  car  of  the  defendant.  On  the  day 
named,  and  while  the  plaintiff  was  engaged 
in  the  camp  car  in  cooking  dinner  for  the 
bridge  carpenters  and  himself,  the  engineer 
of  a  train  of  the  defendant,  without  any  warn- 
ing to  the  plaintiff,  ran  the  engine  on  the 
side  track  and  against  the  car  to  which  the 
camp  car  was  coupled  with  such  force  that 
it  threw  the  plaintiff  over  a  diair  and  against 
the  door  of  a  clothespress,  inflicting  the  in- 
juries for  which  he  seeks  to  recover  in  this 
case. 

That  the  injury  complained  of  was  caused 
by  the  negligence  of  the  defendant  seems  to 
be  conceded,  but  learned  counsel  for  the  ap- 
pellant earnestly  Insists  that  the  plaintiff 
was  not,  at  the  time  he  was  injured,  engaged 
in  interstate  commerce  within  the  meaning  of 
the  federal  statute.  Among  the  cases  he  re- 
lies on  are  McBain  v.  Northern  Pae.  Ry.  Co. 
52  Mont.  578,  160  Pao.  654;  Kllles  v.  Great 
Xorthern  Ry.  Co.,  93  Wash.  416,  161  Pac.  69; 


Shanks  v.  Delaware  &  U  R.  R.  Co.  239  U.  S. 
556,  36  Sup.  Ct.  188,  60  L.  Ed.  436,  L.  R.  A. 
1916C,  797;  Chicago,  etc.,  R.  R.  Co.  t.  Har- 
rington, 241  U.  S.  177,  36  Sup.  Ct  517,  60  L. 
Ed.  941;  and  Delaware,  etc.,  R.  R.  Co.  v. 
Turkonis,  238  U.  S.  444,  35  Sop.  Ct.  902,  59 
L.  Ed.  1397. 

In  McBain's  Case  the  plaintiff  at  the  time 
of  his  injury  "was  going  from  his  caboose  to 
the  yard  otRce  to  present  a  requisition  for 
supplies  needed  upon  the  caboose  whenever 
it  should  be  called  Into  service."  But  the 
train  to  which  the  caboose  wtis  to  be  attach- 
ed had  not  been  made  up,  and  whether  it 
would,  when  called  into  service,  he  attached  to 
a  train  engaged  in  interstate  or  in  Intrastate 
commerce,  had  not  been  determined,  and  the 
court  therefore  held  that  it  did  not  appear 
that  the  plaintiff,  at  the  time  he  was  injured, 
was  engaged  in  interstate  commerce.  In 
Kllles'  Case  the  plaintiff  was  injured  while 
building  a  scaffold  to  be  u.sed  by  him  in  paint- 
ing a  freight  shed,  and  the  court  held  that  he 
was  "not  engaged  in  an  act  so  directly  and 
immediately  connected  with  the  Interstate 
commerce  as  substantially  to  form  a  part 
[thereof]  or  necessary  incident  thereto."  In 
Shanks'  Case  the  court  held: 

"Where  a  railroad  company,  which  is  engaged 
in  both  interstate  and  intrastate  transporta- 
tion, conductR  a  machine  shop  for  repairing 
locomotiveB  used  in  such  transportation,  an 
employ^  is  not  engaged  in  interstate  commerce 
while  taking  down  and  putting  up  fixtures  in 
such  machine  shop." 

In  Harrington's  Case  the  court  .«aildr 
"The  switching  crew  of  which  Harrington 
was  a  member  did  not  work  outside  of  this 
state,  and  was  engaged,  at  the  time  of  his 
death,  in  switching  cual  belonging  to  defend- 
ant, and  which  had  boen  standing  on  a  atorage 
track  for  some  time,  to  the  coal  shed,  where  it 
was  to  be  placed  in  bins  or  chutes  and  sup- 
plied, as  needed,  to  locomotivea  of  all  dasses, 
some  of  which  were  engaged  or  al>out  to  he  en- 
gaged in  interstate  and  others  in  intrastate 
trafiic." 

After  quoting  the  statement  in  Shanks' 
Case,  that  "the  true  test  of  employment  in 
such  commerce  In  the  sense  Intended  is.  Was 
the  employe  at  the  time  of  the  Injury  engag- 
ed in  interstate  transportation,  or  in  work  so 
closely  related  to  it  as  tx>  be  practically  » 
part  of  It?"    the  court  said  further: 

"Manifestly,  there  was  no  such  close  or  di- 
rect relrition  to  interstate  transportation  in 
the  taking  of  the  coal  to  the  coal  chutes.  This 
was  nothmg  more  than  the  putting  of  the  coal 
supplied  in  a  convenient  place  from  which  ic 
could  be  taken  as  required  for  use." 

In  the  Yurkonis  Case  the  plaintiff  was  in- 
jured while  he  was  preparing  to  mine  coal  in 
a  mine  or  colliery  owned  by  the  defendant, 
and  the  court  said: 

"The  injury  happening  when  plaintiff  ytu 
preparing  to  mine  the  coal  was  not  an  injair 
happening  in  interstate'  commerce,  and  the  de- 
fendant was  not  then  carrying  on  interstate 
commerce." 

[2]  The  decisions  referred  to  and  rdled  on 
by  the  appellant  rest  upon  the  theory  that 
the  work  in  which  the  plaintiff  was  engaged 


Digitized  by 


Google 


Md.) 


PHILADELPHIA,  B.  &  \V.  R.  CO.  v.  SMITH 


947 


was  not  so  closely  related  to  interstate  com- 
mer<^  as  to  be  practically  a  part  of  it,  and 
are  readily  distingnlshed  from  the  case  at 
bar.  Here  the  bridge  carpenters  were  em- 
ployed in  repairing  the  bridges  of  the  defend- 
ant which  were  necessary  for  the  mnlnte- 
nance  of  Its  road  and  the  conduct  of  inter- 
state commerce  In  which  the  defendant  was 
then  engaged.  The  work  done  by  the  plain- 
tiff, and  for  which  he  was  employed  by  the 
defendant,  was  in  furtherance  and  aid  of  the 
work  performed  by  the  carpenters.  He  was 
a  member  of  the  gang,  and  subject  to  the  eon 
trol  of  the  boss  of  the  gang,  and  was  perform- 
ing his  duties  on  the  property  of  the  defend- 
ant, and  in  a  car  furnished  by  the  defendant 
as  one  of  the  Instrumentalities  engaged  in 
the  maintenance  of  Its  road,  and  we  think 
the  case  falls  clearly  within  the  reasoning 
and  principle  applied  in  Pedersen  v.  Del., 
Lack.  Sc  West.  K.  R.  Co.,  229  V.  S.  146,  33 
Sup.  Ct.  648,  57  L.  Ed.  1125,  Ann.  Cas.  1914C, 
153.     In  that  case  the  court  said: 

"The  defendant  was  operating  a  railroad  for 
the  transportation  of  passengers  and  freight  in 
interstate  and  intrastate  commerce,  and  the 
pinintilf  was  an  Iron  worker  employed  by  the 
defendant  in  the  alteration  and  repair  of  some 
of  its  bridges  and  tracks  at  or  near  HoboKen, 
N.  J.  On  the  afternoon  of  his  injury  the  plain- 
tiff and  another  employ^,  acting  under  the  di- 
rection of  their  foreman,  were  carrying  from 
a  tool  car  to  a  bridge,  known  as  the  Dufiield 
liridge,  some  bolts  or  rivets  wliich  were  to  be 
used  by  them  that  night  or  very  early  the 
next  morning  in  'repairing  that  bridge,'  the 
repair  to  consist  in  taking  oat  an  existing  gird- 
er and  inserting  a  new  one.  The  bridge  could 
lie  reached  only  liy  passing  over  an  intprven- 
ing  temporary  bridge  at  James  avenue.  These 
bridges  were  being  regularly  used  in  both  inter- 
state and  intrastate  commerce.  While  the  plain- 
tiff was  carrying  a  sack  of  bolts  or  rivets  over 
the  James  avenue  bridge,  on  his  way  to  the 
i)uffield  bridge,  he  was  run  down  anJ  injured 
hy  an  intrastate  passenger  train,  of  the  ap- 
proach of  which  its  engineer  negligently  failed 
to  give  any  warning.  The  circuit  court  ruled 
that  an  injury  resulting  from  the  negligence  of 
a  coemployCi  engaged  in  intrastate  commerce 
was  not  within  the  terms  of  the  federal  act, 
nnd  the  Circuit  Court  of  Appeals,  although  dis- 
approving that  ruling,  held  that  under  the  evi- 
dence it  could,  not  be  said  that  the  plaintiff  was 
employed  in  interstate  commerce,  and  there- 
fore he  was  not  entitled  to  recover  under 
the  act  Oonsidering  the  terms  of  the  statute, 
there  can  be  no  doubt  that  a  right  of  recovery 
(hereunder  arises  only  where  the  injury  is  suf- 
fered while  the  carrier  is  engaged  in  interstate 
commerce  and  wiiile  the  employ6  is  employed 
by  the  carrier  in  such  commerce;  but  it  is  uoi 
essential,  where  the  causal  negligence  is  that 
of  a  coemployi,  that  he  also  be  employed  in 
such  ooramerce,  for,  if  the  other  conditions  be 
present,  the  statute  gives  a  right  of  recovery 
for  injur}-  or  death  resulting  from  the  negli- 
gence *of  any  of  the  •  •  •  employes  of 
such  carrier,'  and  this  includes  an  employ6  en- 
giiged  in  intrastate  commerce.  »  *  »  That 
the  defendant  was  engaged  in  interstate  com- 
merce is  conceded,  and  so  we  are  only  concern- 
ed with  the  nature  of  the  work  in  which  the 
plaintiff  was  employed  at  the  time  of  his  in- 
jury. Among  the  questions  which  natnrally 
arise  in  this  connection  are  these:  Was  that 
work  being  done  independently  of  interstate 
commerce  in  which  the  defendant  was  engaged, 
or  was  it  so  closely  connected  therewith  as  to 


be  a  part  of  it?  Was  its  performance  a  mat- 
ter of  indifference,  so  far  as  that  commerce 
was  concerned,  or  was  it  in  the  nature  of  a 
duty  resting  upon  the  carrier?  The  answers 
are  obvious.  Tracks  and  bridges  are  as  indis- 
pensable to  interstate  commerce  by  railroad 
as  are  engines  and  cars,  and  sound  economic 
reasons  unite  with  settled  rules  of  law  in  de- 
manding that  all  of  these  instrumentalities  be 
kept  in  repair.  The  security,  expedition,  and 
efficiency  of  the  commerce  depends  in  large 
measure  upon  this  being  done.  Indeed,  the 
statute  now  before  us  proceeds  upon  the  the- 
ory that  the  carrier  is  charged  with  the  duty 
of  exercising  appropriate  care  to  prevent  or 
correct  'any  defect  or  insufficiency  •  «  • 
in  its  cars,  engines,  appliances,  machinery, 
track,  roadbed,  works,  boats,  wharves,  or  oth- 
er equipment'  used  in  interstate  commerce. 
But.  mdependently  of  the  statute,  we  are  of 
opinion  that  the  work  of  keeping  such  instru- 
mentalities in  a  proper  state  of  repair  while 
thus  used  is  so  closely  related  to  such  com- 
merce as  to  be  in  practice  and  in  legal  con- 
templation a  part  of  it  The  contention  to  the 
contrary  proceeds  upon  the  assumption  that 
interstate  commerce  by  railroad  can  be  sepa- 
rated into  several  elements  and  the  nature  of 
each  determined,  regardless  of  its  relation  to 
others  or  to  the  business  as  a  whole.  But  this 
is  an  erroneous  assumption.  The  true  test  al- 
ways is:  Js  the  work  in  question  a  part  of 
the  interstate  commerce  in  which  the  carrier 
is  engaged?  •  •  *  Of  course,  we  are  not 
here  concerned  with  the  construction  of  tracks, 
bridges,  engines,  or  cars  which  have  not  as 
vet  become  instrumentalities  in  such  commerce, 
but  only  with  the  work  of  maintaining  them  in 
proper  condition  after  they  have  become  such 
instrumentalities  and  during  their  use  as  such. 
True,  a  track  or  bridge  may  be  used  in  both 
interstate  and  intrastate  commerce,  but  when 
it  is  so  used  it  is  none  the  less  an  instrumental- 
ity of  the  former;  nor  does  its  double  use 
prevent  the  employment  of  those  who  are  en- 
gaged in  its  repair  or  in  keeping  it  in  suitable 
condition  for  use  from  being  an  employment  in 
interstate  commerce.  The  point  is  made  that 
the  plaintiff  was  not  at  the  time  of  his  injury 
engaged  in  removing  the  old  girder  and  in- 
serting the  new  one,  but  was  merely  carrying 
to  the  place  where  that  work  was  to  be  done 
some  of  the  materials  to  be  used  therein.  We 
think  there  is  no  merit  in  this.  It  was  neces- 
sary to  the  repair  of  the  bridge  that  the  ma- 
terials be  at  hand,  and  the  act  of  taking  them 
there  was  a  part  of  that  work.  In  other  words, 
it  was  a  minor  task  which  was  essentially  a 
part  of  the  larger  one,  as  is  the  case  when  an 
engineer  takes  his  engine  from  the  roundhouse 
to  the  track  on  which  are  the  cars  he  is  to 
haul  in  interstate  commerce." 

Among  the  cases  cited  by  the  court  in 
i  I'edersen's  Case  Is  the  case  of  Johnson  v. 
Southern  Pac.  By.  Co.,  196  U.  S.  1,  25  Sup. 
Ot.  158,  49  L.  Ed.  363,  where  the  Supreme 
Court  held  that  a  dining  car,  while  on  a  side 
track  awaiting  the  arrival  of  a  passenger 
train  to  which  it  was  to  be  attached,  was 
engaged  in  interstate  commerce  within  the 
meaning  of  a  statute  requiring  ears  so  engag- 
ed to  be  equipped  witli  automatic  couplers. 
In  reference  to  the  argument  that  the  dining 
car  could  not  be  said  to  l>e  engaged  in  com- 
merce while  on  the  side  track,  tlie  court  there 
said: 

"Confessedly  this  dining  car  was  under  tne 
control  of  Congress  while  in  the  act  of  making 
its  interstate  journey,  and  in  our  judgment  it 
was  equally  so  when  waiting  for  the  train  to  be- 
made  up  for  the  next  trip." 
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Pedersen's  Case  Is  cited  and  approved  In  a 
number  of  the  later  decisions  of  the  Supreme 
Court.  Shanks  v.  Del.  &  L.  R.  R.  Co.,  supra ; 
N.  y.  Central  R.  R,  Co.  v.  White,  243  U.  S. 
188,  37  Sup.  Ct.  247,  61  L.  Ed.  667,  L.  R.  A. 
1917D,  1,  Ann.  Cas.  1917D,  629;  Southern 
Ry.  Co.  V.  Puckett,  244  U.  S.  571,  37  Sup.  Ct 
703,  61  L.  ISd.  1321.  In  the  case  of  Oliver  v. 
Northern  Pac.  Ry.  Co.,  196  Fed.  432,  the  court 
said,  In  reference  to  a  Pullman  car  porter, 
who  was  employed  by  the  railway  company: 

"Persons  employed  as  the  deceased  was  come 
within  the  spirit  of  the  statute,  and  those  de- 
pendent on  tJiem  for  support  should  not  be  de- 
nied the  protection  it  a&ords." 

And  In  Robinson  T.  B.  &  O.  R.  R.  Co.,  237 
U.  S.  Si,  35  Sup.  Ct.  491,  59  h.  Ed.  849,  it 
seems  to  have  been  conceded  that.  If  the 
Pullman  car  jwrter  had  been  employed  by  the 
railroad  company  be  would  have  been  entitled 
to  the  benefit  of  the  act  as  employed  in  Inter- 
state commerce.  In  the  case  of  B.  &  O.  R.  R. 
Co.  V.  Whitacre,  124  Md.  411,  92  Atl.  1060, 
affirmed  in  242  U.  S.  169,  37  Sup.  Ct.  33,  61  L. 
Ed.  228,  where  the  plaintiff,  who  was  em- 
ployed by  the  railroad  company  as  a  brake- 
man,  was  injured  while  hunting  a  tool  boy 
to  get  a  tin  cup  fur  the  use  of  the  crew,  this 
court  held  that  at  the  time  of  the  accident  he 
was  engaged  In  interstate  commerce,  and, 
after  referring  to  the  case  of  N.  Car.  R.  R.  Co. 
V.  Zachary,  232  U.  S.  248,  34  Sup.  Ct  305,  58 
L.  Ed.  591,  Ann.  Cas.  1914C,  159,  said: 

"Certainly  the  act  of  the  fireman  in  going  to 
his  boarding  house  was  no  more  an  act  connect- 
ed with  interstate  commerce  than  was  the  act 
of  Whitacre  in  hunting  for  a  tool  boy  in  order 
to  obtain  a  tin  cup  for  the  use  of  the  cr^w  on 
its  trip." 

If  the  plaintiff  bad,  through  the  negligence 
of  the  defendant,  sustained  the  Injuries  com- 
plnined  of  wlille  he  and  the  other  members 
of  the  gang  were  being  transported  in  the 
camp  car  over  the  defendant's  line  from  a 
point  in  Delaware  to  a  point  in  Maryland  to 
repair  a  bridge  in  tlie  latter  state,  his  right  to 
recover  under  the  federal  act  could  not  have 
been  questioned,  under  the  decisions  referred 
to  and  many  others  that  might  be  cited. 
IIow,  then,  can  the  fact  that  the  camp  car 
was  temporarily  located  oh  a  siding  of  the 
•  defendant  in  Maryland,  while  the  cai-penters 
were  repairing  a  bridge  there,  before  being 
iitoved  to  some  other  point  on  the  line,  per- 
haps In  Delaware,  for  the  same  purpose,  alter 
the  relations  of  the  work  In  which  the  plain- 
tiff was  employed  to  Interstate  commerce? 
The  camp  car,  plaintiff,  and  carpenters  were, 
at  the  time  of  the  Injury,  employed  by  the 
defendant  in  the  repair  of  Its  road,  which 
was  essentially  and  directly  related  to  the 
Interstate  commerce  In  which  tlie  defendant 
was  engaged,  and  we  see  no  good  reason  why 
the  plaintiff,  under  the  circumstances,  should 
be  denied  the  protection  of  the  act  relied  on. 

[3]  In  reference  to  the  declaration,  the  ap- 
pellant further  contends  that  It  does  not  al- 
lege that  the  plaintiff  was  in  the  camp  car  at 


the  time  he  was  injured ;  but  we  do  not  think 
the  narr.  Is  open  to  that  criticism.  It  avers 
that  the  principal  work  assigned  to  the  plain- 
tiff "was  to  take  care  of  the  aforesaid  car.  In 
which  he  and  the  other  employ^  of  the 
defendant  [bridge  carpenters]  ate  and  slept 
to  keep  It  clean,  to  make  the  beds,  to  bay  the 
food  and  prepare  and  cook  it";  that  at  the 
time  he  was  Injured  he  "was  cooking  dinner 
for  himself  and  the  other  employes  of  the 
defendant  as  aforesaid" ;  and  that  as  a  re- 
sult of  the  collision  between  tbe  engine  and 
the  car  to  which  the  camp  car  was  coupled 
he  was  thrown  "some  ten  feet  against  the 
door  casing  and  partition,"  and  sustained  the 
Injuries  of  wlilch  he  complalna 

[4,  $]  The  objections  to  the  plalntlCTs  first 
prayer  are  that  it  was  misleading,  in  that  ic 
required  the  jury  to  find  facts  that  were  not 
necessary  to  entitle  the  plaintiff  to  recover, 
and  omitted  certain  other  facts  which  would 
have  justified  the  Jury  In  bringing  In  a  ver- 
dict different  from  the  one  rendered.  In  re- 
gard to  the  first  objection.  It  is  only  necessary 
to  say  that  the  defendant  has  no  reason  to 
complain  that  the  prayer  Imposed  on  the 
plaintiff  a  burden  he  was  not  required  to 
assume.  Tbe  facts  claimed  to  have  be&i 
omitted  from  the  prayer  are  that  the  camp 
car  had  been  on  the  siding  for  two  or  three 
we^s  prior  to  the  day  of  the  Injury,  and  that 
the  defendant  was  engaged  in  both  intrastate 
and  interstate  commerce.  Tills  objectlou  Is 
disposed  of  by  what  was  said  by  the  court  in 
I'ederseojs  Case,  supra,  tmd  Oliver's  Cas^ 
supra. 

No  objection  was  urged  to  the  plalntlfTs 
second  prayer,  which  relates  to  tlie  measure 
of  damages  and  Is  In  the  usual  form;  and, 
as  we  find  no  errors  in  the  rulings  of  the 
court  below,  the  judgment  must  be  affirmed. 

Judgment  affirmed,  with  costs. 


GRUBE  V.  MAYOR,  BTO.,  OF  BALTI- 
MORE et  al.     (No.  10.) 

(Court  of  Appeals  of  Maryland.    Feb.  27,  1918.) 

Et.kctrioitt  *=»18(1)— MuNiciPAi,  Corpora- 
tions—PoLB  IN  School  Yard— Injcht  to 
Boy  Climbing. 
There  is  no  liability  of  an  electric  company, 
or  of  a  city,  for  injury  to  a  boy  who  climbed  a 
pole  bearing  wires,  set  just  inside  a  school  yard, 
ne  having  to  get  on  the  fence,  at  least,  to  reach 
handspikes,   he   being   10  to  11   years  old.   not 
mentally  deficient,  and  knowing  climbing  it  was 
not  permitted. 

Appeal  from  Baltimore  .City  Court;  ChasL 
W.  Heuisler,  Judge. 

Action  by  Joseph  Gmbe,  by  next  friend, 
against  the  Mayor  and  City  Council  of  Bal- 
timore and  another.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRI3- 
COE,  THOMAS,  PATTISON,  CRNER,  and 
STOCKBRIDGE,  JJ. 


CcsFor  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digest*  and  Indexes 
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Jacob  M.  Moses  and  Joseph  S.  Goldsmith, 
both  of  Baltimore,  lor  apiKjUant  E.  M.  Stur- 
tevant  of  Baltimore,  lor  appellee  ConsoUdat- 
«!  Gas,  Klectric  Light  &  Power  Co.  8.  S. 
Field,  City  Sol.,  of  Baltimore  (FAw.  J.  Col- 
gan,  Jr.,  Asst.  City  Sol.,  ol  Baltimore,  on  the 
brief),  for  appellee  Mayor  and  City  Council 
of  Baltimore. 

BOYD,  C.  J.  Joseph  Grube,  a  boy  between 
10  and  11  years  ol  age,  sued  the  mayor  and 
city  council  of  Baltimore  and  the  Consoli- 
dated Gas,  Electric  Light  &  Power  Company 
of  that  city  for  Injuries  received  by  him  as 
a  result  ol  his  climbing  upon  a  pole  In  a 
schoolhouse  yard  owned  by  the  city,  which 
had  been  planted  there  by  what  we  will 
speak  of  as  the  Consolidated  Company.  The 
yard  was  used  as  a  playground  by  the  chil- 
dren who  attended  the  school  and  others., 
There  was  an  Iron  fence  around  It  about  4% 
leet  high,  and  about  4  years  before  the  ac- 
cident the  pole  was  planted  In  the  neighbor- 
hood of  a  foot  from  the  fence,  for  the  pur- 
pose of  carrying  electric  current  to  the  build- 
ing. The  pole  was  26  feet  high,  and  had  two 
crtiss-arms  on  It  at  the  top,  upon  which  there 
were  wires.  There  was  a  small  Iron  i>l)ie 
which  ran  along  the  pole.  Into  which  the  wires 
were  run  and  then  under  the  ground  In  con- 
duits Into  the  schoolhouse.  Originally  there 
were  spikes  In  the  iwle  from  the  ground  Io- 
wa i-ds  the  top  lor  the  employ<?s  of  the  Con- 
solidated Company  to  climb  upon,  as  is  cus- 
tomary. The  yard  was  divided  into  two 
parts,  one  side  being  for  girls  and  the  other 
for  boys.  The  pole  was  on  rhe  boys'  side. 
The  evidence  shows  that  at  one  time  gates  In 
the  fence  were  kept  locked  when  the  ground 
was  not  Intended  to  be  used,  but  the  locks 
were  broken  off,  and  for  some  time  before 
the  accident  the  gates  were  left  open.  Boys 
played  in  the  grounds  after  school  hours,  on 
Saturdays  and  holidays,  and  they  frequently 
climbed  on  the  pole.  A  man  described  as 
the  engineer  at  the  school,  who  was  called 
a.s  a  witness  by  the  plalntifT,  testified  that 
about  a  year  before  the  accident  he  and  the 
superintendent  pulled  the  spikes  out  of  the 
pole  far  enough  above  the  ground  to  prevent 
the  boys  from  reaching  them,  so  as  to  keep 
them  off  the  pole.  In  answer  to  a  question 
whether  the  plaintiff  could  reach  spikes' 
from  the  top  of  the  fence,  that  witness  an- 
swertHl,  "Hardly;  I  cannot  reach  it  myself." 
But  the  plaintiff  testified  that: 

"I  got  on  the  fence  and  then  got  hold  of  the 
pol<>,  and  just  swung  myself  out  to  the  foot- 
hold, and  then  climbed  up  to  tbu  top  and  then 
got  on  the  silL" 

In  another  place  he  said : 

"X  held  my  hand  up  and  got  bold  of  the 
fcuce,  and  then  put  my  hand  on  the  pole,  or 
little  pipp.  and  then  swung  myself  around  to 
the  foothold  and  was  around  there  and  then 
climbed  up." 

Again   he  said: 

"Q.  What  kind  of  a  foothold  do  you  mean; 
those    iron   spikes?     A.  Yes.     Q.  About  how 


high  above  the  fence  was  the  first  spike  >■  could 
you  reach  it  from  the  fence  when  you  were 
standing  on  the  fence?  A.  Yes.  The  Court: 
You  were  standini;  there  on  the  top  .of  that 
rod  and  you  reached  up  and  took  bold?  The 
Witness:  I  could  roach  up  my  hand  and  take 
hold  of  this  here.  Mr.  Stnrtevant:  Take  hold 
of  the  pipe,  do  you  mean?  The  Witness:  The 
pipe;  yes;  and  then  swine  myself  around.  I 
could  reach  the  spikes  and  I  put  my  feet  be- 
tween this  pole  and  then  climbed  up  and  sat  on 
here." 

He  then  got  up  and  apparently  was  resting 
on  the  cross-arm  and  probably  with  his  foot 
on  a  spike.  In  some  way  he  slipped,  and  in 
doing  so  grabbed  a  wire  and  soon  fell  to  the 
ground.  His  hand  was  badly  burned,  and 
he  had  what  is  called  "a  stellate  fracture" 
of  the  skull,  which  Is  a  fracture  running  in 
different  directions.  He  was  unquestionably 
badly  Injured. 

The  boy  had  climbed  on  the  pole  to  watch 
a  game  ol  baseball.  The  accident  occurred 
In  August,  during  the  summer  recess  ol 
school.  The  evidence  shows  that  boys  had 
Irequently  climbed  the  pole  and  were  con- 
stantly being  driven  Irom  It.  This  boy  had 
climbed  It  before,  although  It  was  not  shown 
wbetjier  he  had  been  driven  away.    He  said : 

"Sometimes  I  climbed  up  there  for  kites, 
and  then  I  climbed  up  there  just  for  fun." 

He  said  he  saw  other  boys  climbing  up  the 
pole  for  kites  and  they  did  not  get  hurt, 
so  he  started  to  climb  up,  and  he  went  up 
there  that  evening  to  watch  the  game. 

It  could  scarcely  be  contended  that  either 
of  the  defendants  was  guilty  ol  negligence, 
or  would  be  liable  to  an  adult  ol  ordinary 
intelligence  who  was  injured  under  similar 
circumstances.  There  can  be  no  more  reason 
lor  holding  the  defendants  liable  lor  this  in- 
jury because  the  pole  was  a  loot  inside  ol 
the  fence  than  if  it  had  been  on  the  outside 
of  the  fence  on  the  pavement.  Indeed,  If  a 
comparison  be  made  as  to  which  would  be 
most  dangerous,  much  could  be  said  to  show 
that  a  pole  on  the  outside  might  be.  It 
would  not  stop  boys  from  cUmblng  to  see  a 
Iwsebnll  game  or  lor  other  puri)oae8,  and 
there  would  be  other  dangers  on  the  high- 
way which  would  not  be  as  Imminent  on  the 
Inside  of  the  fence.  If  the  pole  had  been 
erected  on  the  highway  to  carry  the  electric 
current  to  the  school  building  and  some  one 
had  been  hurt  by  it,  It  might  have  been 
argued  that  it  ought  to  have  been  in  the 
yard.  But  the  decision  In  Stansfleld  v.  C.  & 
V.  Tel.  Co.,  IZi  Md.  120,  91  Atl.  140,  52  L.  R. 
.\.  (X.  S.)  1170,  conclusively  establishes  the 
fact  that  tliere  can  be  no  liability  in  this 
case,  luiiess  there  must  be  some  exception  to 
the  general  rule  there  clearly  announced,  by 
reason  of  the  age  of  the  plaintiff.  In  that 
case  the  pole  supiwrting  wires  carrying  elec- 
tric current  for  telephone  and  lighting  pur- 
poses was  In  one  of  the  highways  passing 
through  Ellicott  City,  aud  was  In  front  of  the 
dwelling  occupied  by  Harry  Stansfleld  and  his 
family.     There  were  spikes  in  the  pole,  In- 
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tended  for  the  use  of  the  defendant's  em- 
ployes, and  it  was  alleged  In  the  narr.  that 
various'  persons,  including  Harry  Stansfleld, 
as  the  defendant  well  knew,  had  been  ac- 
customed to  use  the  spikes  to  climb  the  pole, 
In  order  to  recover  personal  property  and 
for  other  purposes;  that  the  defendant  neg- 
ligently permitted  the  Insulation  on  some  of 
the  wires  to  be  insufficient.  A  pet  kitten  of 
the  children  of  the  unfortunate  man  ha4 
climbed  on  the  pole,  and,  the  children  being 
greatly  distressed,  he,  "relying  upon  said  in- 
vitation and  representation  of  the  defendants, 
ascended  the  pole  by  means  of  the  spikes  for 
the  purpose  of  recovering  the  kitten  and  sat- 
isfying his  children,"  that  the  spikes,  being 
conveniently  arranged  for  such  use,  operated 
as  an  Invitation  to  the  public,  and  more  par- 
tlctdarly  to  the  owners  and  occupiers  of  abut- 
ting properties,  to  ascend  the  pole  by  means 
of  the  spikes,  whenever  they  might  have  oc- 
casion to  do  so  for  any  proper  purpose,  and 
that  the  spikes  constituted  a  representation 
that  the  assent  of  the  pole  might  be  accom- 
plished with  safety,  and  that  he,  relying  on 
the  Invitation  and  representation,  and  being 
ignorant  of  the  hidden  danger,  came  in  con- 
tact with  insufficiently  insulated  wires,  and 
in  consequence  of  the  contact  was  instantly 
killed.  A  demurrer  to  the  narr.  was  sustain- 
ed, and  the  appeal  was  taken  from  a  judg- 
ment entered  on  the  demurrer  for  the  defend- 
ant We  held.  Judge  Urner  delivering  the 
opinion,  that  the  principle  of  Implied  invita- 
tion was  not  applicable,  that  the  alleged 
permissive  use  of  the  pole  by  the  deceased 
and  others  might  relieve  them  of  the  charac- 
ter of  trespassers,  but  would  leave,  them  ia 
the  position  of  mere  licensees  to  whom  the 
defendants  would  owe  only  the  duty  to  avoid 
exposing  them  willfully  to  the  risk  of  Injury, 
and  in  a  forcible  opinion  it  was  clearly 
shown  that  there  could  be  no  recovery. 
Judge  Urner  pointed  out  the  distinction  be- 
tween that  case,  "where  the  injury  occurred 
at  a  place  intended  for  exclusive  possession 
by  those  maintaining  the  fixtures  alleged  to 
be  unsafe,  and  the  class  of  cases  in  which  the 
appliances  causing  the  injury  were  so  placed 
as  to  be  dangerous  to  persons  who  might  be 
reasonably  exi)ected  to  come  In  close  proxim- 
ity to  them  while  occupying  adjacent  prem- 
ises or  positions."  He  cited  Zlehm  r.  United 
Klectric  L.  &  P.  Co.,  104  Md.  48,  64  Atl.  61, 
Brown  v.  Edison  Electric  Co.,  90  Md.  400,  45 
Atl.  182,  46  h.  R.  A.  745,  78  Am.  St.  Rep.  442, 
and  other  cases.  He  concluded  the  opinion 
by  saying  that  where,  as  in  that  case,  "those 
engaged  In  the  distribution  of  electric  current 
have  placed  their  wires  above  and  beyond 
the  sphere  of  peril  to  the  public  and  to  the 
occupants  of  neighboring  premises,  it  would 
be  subjecting  them  to  an  unduly  strict  respon- 
sibility to  require  them  to  provide  against 
the  possibility  that  their  own  appliances 
might  be  utilized  by  strangers  as  a  means  of 


access  to  the  conditions  which  proved  to  be 
injurious." 

In  this  case  it  Is  said  the  plaintiff  bad  the 
right  to  be  there,  but  while  he  bad  the  right 
to  be  In  the  yard,  he  had  no  right  to  get  upon 
the  pole.  Mr.  Stansfleld  had  the  right  to  be 
on  the  street,  but  not  on  the  pole,  unless  as 
a  mere  licensee.  This  unfortimate  boy  not 
only  had  no  right  on  the  pole,  but  boys  bad 
been  driven  from  it  so  frequently  that  it 
would  be  impossible  to  believe  that  he  did  not 
know  it  was  not  permitted,  if  the  evidence 
of  the  witnesses  is  correct  in  regard  •to  the 
frequency  of  the  times  when  they  bad  been 
run  off  or  ordered  away.  But  the  spikes  bad 
been  removed  from  the  lower  part  of  the  pole 
for  the  very  purpose  of  preventing  the  boys 
from  climbing  upon  It.  Whether  plaintitTs 
own  witness,  Joseph  H.  Frank,  was  correct 
in  saying  that  the  plaintiff  could  not  have 
reached  a  spike  from  the  fence,  or  whether 
the  boy  was  altogether  accurate  In  his  testi- 
mony as  recorded,  when  in  one  place  he  said 
be  did  reach  a  spike,  is  not  very  material. 
When  his  whole  evidence  is  carefully  consid- 
ered, especially  in  connection  with  that  of 
Mr.  Frank,  it  is  much  more  probable  that 
what  he  did,  if  not  what  he  meant,  was  that 
he  caught  bold  of  the  pipe  through  which  the 
wires  were  conducted  to  the  ground,  then 
swung  around  the  pole,  perhaps  getting  part 
of  his  foot  between  the  pipe  and  the  pole, 
and  finally  reached  the  spikes.  It  would  nut 
be  a  remarkable  feat  for  a  boy  10  or  11  yea  rs 
of  age,  with  the  aid  of  the  pipe,  to  thus  climb 
up  a  foot  or  two  until  he  reached  a  spike. 
But,  giving  his  evidence  the  broadest  mean- 
ing possible,  the  uncontradicted  fact  Is  that 
spikes  had  been  removed  from  the  lower 
part  of  tlie  pole,  so  a  bo.v  could  not  reach 
one  from  the  ground,  and  everything  that 
could  reasonably  be  expected  or  required  was 
done,  unless  It  be  that  the  pole  was  not  re- 
moved. There  was,  in  our  Judgment,  no 
obligation  on  either  of  the  defendants  to  re- 
move the  pole.  If  there  had  been  no  spikes 
on  it,  some  enterprising  boy  like  the  plain- 
tiff might  have  attempted  to  climb  it,  but 
there  must  be  some  limit  to  the  liability  of 
parties  lawfully  conducting  their  business, 
both  to  boys  and  others.  If  there  had  beeu 
a  tree  where  this  pole  was,  the  plaintiff  might 
have  climbed  up  and  fallen  from  it,  but  the 
city  would  not  be  liable  for  not  having  ttikeu 
the  tree  down. 

There  Is  nothing  in  the  record  to  show  tluit 
the  plaintiff  was  mentally  deficient  for  one  of 
his  age.  Something  was  said  about  his  grade 
in  school,  but  if  that  was  below  what  it  ought 
to  have  been.  It  is  not  shown  that  It  was  by 
reason  of  any  deficiency  of  mind.  He  mav 
not  have  been  studious,  be  may  not  have  had 
the  benefit  of  any  instruction  or  osslatauce 
at  home,  or  it  may  have  been  for  various 
other  reasons.  Some  boys  in  the  lowe^st 
grade  of  a  school  can  easily  excel  those  Id 
the  highest  grades  In  climbing,  playing,  etc. 
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It  may  be  that  In  some  Jurisdictions  such 
a  case  as  this  would  be  required  to  be  submit- 
ted to  the  jury,  but  there  is  no  decision  In 
this  state  which  would  have  "required  or  au- 
thorized such  submission.  Cbildren  should 
receive  all  reasonable  protection  from  the 
courts,  but  however  much  such  an  injury  as 
this  boy  sustained  Is  to  be  regretted,  it  does 
not  Justify  mulcting  Innocent  people  or  corpo- 
rations in  damages  for  injuries  sustained  by  a 
boy  over  10  years  of  age  who  had  no  right  to 
do  what  he  did  do,  and  who  did  it  in  a  way 
that  shows  he  knew  he  had  no  right  to  do  it. 
Parents  are  sometimes  so  situated  that  they 
cannot  have  such  supervision  over  the  move- 
ments of  their  children  as  may  be  desirable, 
but  they  cannot  turn  them  loose  and  then 
make  other  people  pay  for  injuries  they  bring 
on  themselves,  when  they  are  old  enough  to 
take  care  of  themselves.  The  doctrines  of  at- 
tractive nuisances,  implied  Invitations,  etc., 
may  be  Justly  applied  in  some  cases,  but  in 
this  case  we  can  And  no  Just  or  reasonable 
ground  upon  which  a  recovery  can  be  had. 
Slmonton  v.  Light  &  Power  Co.,  28  Tex.  Civ. 
.Vpp.  374,  67  S.  W.  530,  referred  to  in  Stans- 
fleld's  Case,  and  other  decisions  might  be  cit- 
ed, but  we  do  not  deem  It  necessary  or  de- 
sirable to  discuss  the  various  authorities  re- 
ferred to  as  after  a  careful  consideration  of 
the  facts  and  the  law  as  settled  by  our  own 
decisions  we  are  of  the  opinion  that  there  can 
be  no  recovery. 

Judgment  affirmed,  with  costs  to  the  ap- 
pellee. 


RAFFERTY  v.  DAVIS. 

(Supreme  Court  of  Pennsylvania.     March  18, 
1918.) 

1.  BXFLOeiVES  ^=»12— INJTJKY  FBOU  BI.ASTINO 
— SUITICIENCT  OF  EVIDENCE. 

In  an  action  for  personal  injury  from  being 
struck  by  a  rock  blown  from  defendant's  quar- 
ry after  a  dynamite  explosion,  evidence  held 
to  sustain  a  judgment  for  plaintiff. 

2.  Explosives  4=s>12— Cake  Requibbd. 

Extreme  care  must  be  observed  in  the  use  of 
so  dangerous  a  substance  as  dynamite;  the  gen- 
eral rule  being  that  in  cases  of  the  explosion 
of  dynamite,  where  a  third  party  having  no  re- 
lation to  the  person  having  it  in  possession  is 
injured,  the  highest  degree  of  care  must  be 
exercised. 

3.  Explosives    €=>12— Neoliqenck— Axounx 
Used  fob  Blast. 

Where  the  explosion  of  dynamite  threw  a 
rock  a  short  square  and  a  half  from  the  quarry, 
through  plaintiff's  window,  and  injured  her, 
Huch  a  violent  and  unusual  result  amounted  in 
itself  to  evidence  from  which  the  jury  might 
infer  a  lack  of  proper  care  in  the  amount  of  ex- 
plosives used  for  the  blast. 

4.  Explosives  ^»12—Bla8tiso  Operations 
—Case  Reqvibed. 

One  conducting  blasting  operations  upon  his 
own  property  must  do  so  in  such  a  manner  as 
not  to  injure  others,  in  person  or  property,  and 
if  he  does  Inflict  such  injury  it  is  a  trespass  for 
which  he  is  liable,  if  lie  is  shown  to  be  negli- 
gent, and  such  rule  is  not  limite<l  to  liability  for 
injury  to  the  land  or  improvements  of  the  ad- 


joining owner  but  extends  to  the  adjoining  own- 
er or  to  any  one  lawfully  on  his  premises. 
5.  Appeal  and  Erkob  $=3729— Assignuents 

OF  ERBOR— StJFFICIENCT. 

Assignments  of  error  complaining  of  the  re- 
fusal of  requests  for  binding  instructions  vio- 
lated the  rule  where  they  did  not  quote  the 
specific  action  of  the  court  to  which  objection 
was  taken. 

Ai^eal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Trespass  for  damages  for  personal  injury 
by  Harle  O.  Raflerty,  by  her  mother  and 
next  friend,  Catherine  McBermott,  against 
Earl  K.  Davis.  Verdict  for  plaintiff  for 
$7,500,  and  Judgment  thereon,  and  defendant 
appeals.    Affirmed. 

Argued  before  MESTREZAT,  POTTER, 
STEWART,  FRAZEB,  and  WAI>LING,  JJ. 

John  Weaver,  of  Philadelphia,  for  appel- 
lant Maurice  V.  Daniels,  of  Pbiladelphia, 
for  appellee. 

POTTER,  J.  [1]  This  is  an  appeal  from 
a  Judgment  entered  upon  a  verdict  for  dam- 
iiges  to  the  plaintiff  resulting  from  the  neg- 
ligence of  the  defendant  in  conducting  blast- 
ing operations  in  or  near  a  residence  district. 
In  the  statement  of  claim  it  Is  averred  that 
on  September  22,  1915,  defendant  was  the 
owner  and  operator  of  a  quarry  situated  at 
Dexter  street  and  Schur's  lane,  Mam^unk, 
Philadelphia;  that  cm  the  same  date  plain- 
tiff was  sitting  at  the  window  of  her  house, 
which  is  about  1%  squares  away  from  where 
defendant  was  operating  his  quarry;  and 
that,  while  she  was  thus  seated  at  the  win- 
dow, a  large  stone  or  rock,  blown  from  de- 
fendant's premises,  crashed  through  the  win- 
dow and  severely  and  permanently  injured 
her.  The  specific  negligence  averred  against 
defendant  was  the  use  of  an  overcharge  of 
powder,  and  failure  to  use  reasonable  pre- 
cautions to  safeguard  the  vicinity  from  flying 
pieces  of  rocks.  It  Is  contended  upon  the 
part  of  appellant  that  the  evidence  as  to  such 
negligence  as  was  set  forth  in  the  statement 
was  not  sufficient  to  Justify  Its  submission 
to  the  Jury.  It  appears  from  the  record,  how- 
ever, that  there  was  testimony  tending  to 
show  that  the  blast  was  so  violent  that  a 
witness  distant  some  150  feet  from  the  point 
of  the  explosion  was  thrown  off  his  feet  by 
the  shock,  and  another  witness,  half  a  square 
away,  was  almost  thrown  from  the  roof  of 
his  hou.se  where  he  was  working;  also  that 
a  .shower  of  stone  and  dirt  fell  on  the  bouses 
and  In  the  streets,  over  an  area  extending 
a  short  square  and  a  half  from  the  quarry. 
If  this  evidence  was  credited,  it  was  suffi- 
cient to  Justify  an  Inference  by  the  jury  that 
the  blast  was  the  result  of  an  overcharge, 
and  to  warrant  a  finding  of  negligence  upon 
that  ground.  Defendant  evidently  anticipat- 
ed the  possibility  of  danger  from  the  blast, 
for  the  witness  Prince,  who  was  in  charge 
of  the  work,  and  who  set  off  the  blast,  testl- 


«=>For  other  cases  see  same  topic  and  KEY-NUMBER  tn  all  Ke7-Number«d  DlgesU  and  Indexai 
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fled  that  he  sent  ont  workmen  with  red  flags 
to  warn  people  to  keep  off  the  streets  in  the 
vicinity  until  the  explosion  was  over. 

[2],  We  have  several  times  said  that  ex- 
treme care  must  be  observed  in  the  use  of 
so  dangerous  a  substance  as  dynamite.  In 
Sowers  v.  McManus,  214  Pa.  244,  245,  63  Ati. 
601,  the  present  Chief  Justice  said  that  the 
general  rule  in  cases  of  the  explosion  of  dy- 
namite, where  third  parties  having  no  rela- 
tion to  the  person  having  it  in  possession  are 
injured,  Is  that  the  highest  degree  of  care 
must  be  exercised.  The  same  statement  of 
principle  was  approved  in  Derry  Coal  & 
Coke  Co.  V.  Kerbaugh.  222  Pa.  448,  71  Atl. 
915,  and  In  Forster  v.  Rogers  Bros.,  247  Pn. 
54,  93  Atl.  20.  In  Zahniser  v.  Peuna.  Tor- 
pedo Co.,  190  Pa.  350,  353,  42  Atl.  707.  70S, 
this  court,  speaking  through  Mr.  Ju.stlce 
Mitchell,  said: 

"In  cases  where  tbe  dnt.v  is  not  absolute,  like 
that  of  a  common  carrier  to  exercise  the  hijth- 
est  care  and  skill  in  regard  to  the  safety  of  a 
passenger  nho  has  committed  himself  to  itM 
charge,  but  arises  in  the  ordinary  course  of 
business,  it  is  essential  that  it  shall  appear 
that  the  transaction  in  which  the  accident  oc- 
/urre'd  was  in  the  exclusive  management  of  tbe 
defendant,  and  all  the  elements  of  the  occur- 
rence within  his  control,  and  that  the  result 
was  80  far  out  of  the  usual  course  that  there 
is   no  fair  inference  that  it  could  have   been 

f  reduced  by  an.v  other  cause  than  negligence, 
t  th(fre  is  any  other  cause  apparent  to  which 
the  injury  may  with  equal  fairness  be  attribut- 
ed, the  inference  of  negligence  cannot  be 
drawn." 

In  tbe  case  at  bar  the  transaction  in 
which  the  accident  occurred  was  in  the  ex- 
clusive management  of  defendant,  all  the 
elements  of  the  occurrence  were  within  his 
control,  the  result  was  so  far  out  of  the 
usual  course  that  no  fair  inference  that  it 
could  have  been  produced  by  any  other  cause 
than  negligence,  and  no  other  cause  is  ap- 
parent to  which  the  injury  may  with  equal 
fairness  be  attributed.  The  case  seems, 
therefore,  to  fall  directly  within  the  rule  as 
stated. 

[3, 4]  In  the  case  last  cited  Mr.  Justice 
Mitchell  also  said  (190  Pa.  p.  353,  42  Atl. 
708) : 

"The  accurate  statement  of  the  law  is  not 
thnt  negligence  is  presumed,  but  that  the  cir- 
cumstances amount  to  evidence  from  wliich  it 
may  be  inferred  by  the  jury." 

In  the  case  at  bar  we  think  the  circum- 
stances did  amount  to  such  evidence.  It  cer- 
tainly was  not  necessary  to  put  in  so  power- 
ful a  blast  as  to  produce  the  result  which 
followed  in  this  case.  It  is  ccnumon  knowl- 
edge that  in  the  use  of  explosives  in  blasting 
they  can  be  so  regulated  as  to  produce  the 
desired  results  within  a  very  reasonable  de- 
gree of  accuracy.  Such  a  violent  and  un- 
usual result  08  that  here  shown  amounts  in 
itself  to  evidence  from  which  the  Jury  might 
well  have  Inferred  a  lack  of  proper  care  in 
the  amount  of  explosive  used  for  the  blast. 


Another  element  which  appears  upon  tbe 
surface  of  the  case  arises  out  of  tbe  duty 
which  rests  upon  one  conducting  blasting 
operations  upon  his  own  property  to  do  so 
in  such  a  manner  as  not  to  Injure  others 
in  person  or  property.  If  he  inflicts  such  In- 
Jury,  It  Is  a  trespass  for  which  be  may  be 
held  responsible  even  U  not  shown  to  be  neg- 
ligent. This  principle  was  illustrated  in 
Mulchanock  v.  Whlteliall  Cement  Mfg.  Co.. 
253  Pa.  262,  264,  98  Atl.  554,  L.  R.  A.  1917A, 
1015,  where  we  said : 

"It  is  clear  that  the  evidence  here  disclosed 
a  case  of  aggravated  wrong  to  the  rights  and 
property  of  the  plaintilT.  If  the  defendant  so 
conducted  its  work  of  blasting  upon  its  prem- 
ises, as  to  cause  damages  to  the  adjoining  prop- 
erty by  casting  rocks  thereon,  this  amounted  to 
a  direct  trespass  on  the  premist-s  injured,  for 
which  the  liability^  of  defendant  was  absolutp. 
and  for  which  it  is  bonnd  to  respond  in  dam- 
ages without  regard  to  the  question  of  negli- 
gence." 

A  statement  of  the  same  principle  as  re- 
flected in  the  text-books,  appears  in  11  Rul- 
ing Case  Law  (1916)  S  673,  where  it  is  said: 

"The  decided  weight  of  authority  supports 
the  view  that  where  one  explodes  blasts  on 
his  own  land  and  thereby  throws  rock,  earth. 
or  debris  on  the  premises  of  bis  neighbor,  be 
commits  a  trespass  and  is  answerable  for  the 
damage  caused,  irrespective  of  whether  thi- 
blasting  is  negligently  done.  Tliis  rule  is  not 
restricted  to  liability  for  injury  to  the  land  or 
improvements  of  an  adjoining  owner.  As  tbe 
safety  of  persons  is  more  sacred  than  tbe 
safety  of  property,  the  liability  extends  to  per- 
sonal injuries  inflicted  on  such  adjoining  own- 
er, or  on  any  one  who  is  lawfully  on  his  prem- 
ises. The  rule  extends,  moreover,  to  injurifs 
inflicted  on  persons  traveling  on  a  public  high- 
way." 

Another  statement  of  the  rule  is  found  in 
1  Thompson  on  Negligence,  %  764,  p.  701, 
where  it  is  said: 

"Where  tlie  work  of  blasting  is  done  in  a  sit- 
uation where  it  is  necessarily  dangerous  to 
the  public,  as  in  a  thickly  settled  portion  of  a 
city,  whereby  a  person  is  killed  or  injured,  dam- 
ages ure  recoverable  for  such  injury  or  defith 
without  proof  of  negligence,  and  notwithstand- 
ing proof  that  the  person  or  corporation  so 
firing  tbe  blast  employed  skillful  and  experi- 
enced men  and  exercised  the  highest  degree  «t 
care.  The  reason  is  that  in  such  a  case  the 
work  itself  is  so  inherently  dangerous  that  the 
doing  of  it,  no  matter  how  carefully,  is  of  it- 
self negligence,  so  that  no  amount  of  care  in 
doing  the  negligent  act  will  excuse  the  actor 
from  the  re»i)onsibility  of  tbe  consequences 
which  grow  from  it." 

[6]  We  find  no  merit  in  the  first  and  sec- 
ond assignments  of  error  in  which  complaint 
Is  made  of  tbe  refusal  of  requests  for  bind- 
ing instructions.  The  requests  were  properly 
declined  by  the  trial  Judge.  The  fourth, 
fifth,  aud  sixth  assignments  of  error  are  in 
violation  of  the  rules,  In  that  they  do  not 
quote  the  specific  action  of  the  court,  to 
which  objection  was  taken.  They  are,  how- 
ever, without  merit. 

The  assignments  are  all  dismissed,  and  the 
Judgment  is  affirmed. 


Digitized  by 


Google 


Pa.) 


JACKSON  y.  MYERS 


953 


JACKSON  et  aL  t.  MYEBS. 

(Supreme  Ck)nrt  of  Pennsylvania.     Mardt  11, 
1918.) 

1.  PixAMNo  €=»160— Affidavit  of  Defense 
— Conclusion  of  Mattebs  of  P" act— Prac- 
tice Act. 

A  defendant  does  not  waive  bis  legal  defense 
by  includioe  matters  of  fact  in  the  affidavit  of 
defense,  although  this  is  not  the  correct  prac- 
tice under  Practice  Act  (Act  May  14,  1915  [P. 
U  483]  i  20). 

2.  Pleading  <S=»344— Affidavit  of  Defense 
—Questions  of  Law  ob  Fact— Sueplusaoe. 

Under  such  act,  where  the  case  turned  upon 
the  construction  of  written  instruments,  it  was 
not  reversible  error  for  the  court  to  treat  im- 
material averments  of  fact  in  the  affidavit  of 
defense  as  surplusage  and  decide  the  case  as 
one  of  law  by  rendering  judgment  on  the  plead- 
ings, as  such  averments  of  fact  might  be  strick- 
en out  by  amendment. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Assumpsit  on  a  contract  for  the  purchase 
of  real  estate  by  Joseph  A.  Jackson  and  oth- 
ers against  Arthur  J.  Myers,  guardian  of  Lil- 
lian M.  Jackson  and  another,  minors.  From 
a  judgment  for  defendant  entered  on  a  mo- 
tion for  Judgment  on  a  question  of  law  raised 
by  the  affidarlt  of  defense,  plaintiffs  appeal. 
Affirmed. 

See,  also,  257  Pa.  104,  101  Atl.  341,  L.  K. 
A.  1917F,  821. 

Argued  before  POTTER,  STEWART, 
MOSCHZISKER,  FRAZER,  and  WALL- 
ING, JJ. 

John  G.  Kaufman,  Albert  T.  Bauer,  and  V. 
Gilpin  Robinson,  all  of  Philadelphia,  for  ap- 
pellants. James  W.  l^vrs,  of  Philadelphia, 
for  appellee. 

WALLING,  J.  On  the  former  appeal,  Jack- 
son et  al.  v.  Myers,  (5uardlan,  257  I'a.  104, 
101  Atl.  341,  L.  R,  A.  1917F,  821,  we  reversed 
the  judgment  entered  for  want  of  a  sufficient 
affidavit  of  defense,  and  said.  Inter  alia : 

"We  must  assump  that  the  parties  dealt  witn 
full  knowledge  of  the  law.  and  therefore  knew 
that  the  estate  of  George  W.  Jackson,  deceased, 
passing  to  the  minors,  was  subject  to  a  col- 
lateral inheritance  tax  which  was  a  lien  and 
must  be  paid  before  the  minors  received  and 
could  convey  it.  With  this  knowledge,  the 
I^aintiff  contracted  to  pay  the  defendant  '.?40,- 
000  in  cash,  without  any  deduction  whatever' 
for  their  interest  in  the  estate.  The  natural 
and  necessary  inference  is  that  the  parties 
meant  what  their  contract  clearly  imports,  that 
the  stipulated  price  was  to  be  paid  without  de- 
ducting the  collateral  inheritance  tax.  We 
think,  therefore,  that  the  case  must  be  ruled 
against  the  plaintiffs  on  a  proper  interpreta- 
tion of  the  contract." 

[1]  The  question  of  defendant's  right  to 
judgment  on  the  pleadings  was  not  then  rais- 
ed. After  the  record  was  remitted  and  case 
listed  for  trial,  defendant  moved  for  judg- 
ment pursuant  to  section  20  of  the  Practice 
Act  of  May  14,  1915  (P.  L.  483),  on  the  ground 
that  the  case  turned  on  questions  of  law  rais- 
ed by  the  pleadings.  Plaintiffs  objected  to 
said  motion,  but  the  court  below,  In  reliance 


upon  our  decision,  entered  judgment  for  the 
defendant,  from  which  plaintiffs  brought  this 
appeal. 

We  win  not  restate  the  facts  or  legal  ques- 
tions so  fully  presented  in  the  opinion  by  our 
Brother  Mestrezat  on  the  former  appeal. 
However,  as  our  attention  has  been  called 
to  Large  v.  McClain,  4  Sadler,  240,  we  will 
say  It  Is  not  parallel  to  this  case,  especial- 
ly as  there  was  no  agreement  there  to  pay 
a  net  sum  for  the  Interest  of  the  heirs. 

While  the  affidavit  here  set  up  some  mat- 
ters of  fact,  the  case  turned  upon  the  con- 
struction of  written  instruments,  and  was  for 
the  court  The  rights  of  the  parties  were 
governed  by  the  agreement  for  the  purchase 
of  the  property  by  plaintiffs  from  defendant, 
the  action. of  the  orphans'  court  decreeing  the 
sale  thereof,  and  the  deed  executed  pursuant 
thereto,  all  properly  set  forth  in  plaintiffs' 
statement.  Prior  to  said  act,  the  whole  case 
could  have  been  disposed  of  on  demurrer,  and 
now  can  by  affidavit  raising  questions  of  law, 
as  provided  In  the  statute.  Defendant  did 
not  waive  his  legal  defense  by'  including  mat- 
ters of  tact  in  bis  affidavit.  A  trial  is  to  de- 
termine material  questions  of  fact.  Here 
there  are  none.  It  would  be  vain  to  Impan- 
el a  jury  in  a  case  after  It  had  been  deter- 
mined as  matter  of  law  that  plaintiff  could 
not  recover.  In  our  former  opinion  some  ref- 
erence Is  made  to  the  matters  of  fact  let 
out  In  the  affidavit  of  defense,  but  the  deci- 
sion rests  upon  the  construction  of  the  con- 
tract. 

[2]  In  view  of  that  decision  the  court  be- 
low was  undoubtedly  right  In  treating  the 
case  as  one  of  law ;  the  only  question  is  as 
to  the  practice.  The  section  of  the  act  above 
referred  to  provides,  inter  alia: 

"The  defendant  in  the  affidavit  of  defense 
may  raise  any  question  of  law,  without  answer- 
ing the  averments  of  fact  in  the  statement  of 
claim;  and  any  question  of  law,  so  raised,  may 
be  set  down  for  hearing,  and  disposed  of  by 
the  court" 

To  bring  a  case  literally  within  this  clause 
of  the  statute,  the  affidavit  should  raise  ques- 
tions of  law  only,  and  that  would  be  correct 
practice;  but,  in  our  opinion.  It  was  not  re- 
versible error  for  the  court  to  treat  the  aver- 
ments of  tact  in  the  affidavit  as  surplusage 
and  decide  the  case  as  one  of  law.  Such 
averments  might  have  been  stricken  out  by 
amendment  as  immaterial.  In  any  event  no 
harm  was  done  plaintiffs,  as  it  had  been  detl- 
iiitely  determined  that  they  could  not  recov- 
er. A  judgment  right  in  substance  will  not 
be  reversed  on  a  technical  error  at  the  in- 
stance of  a  party  who  could  gain  nothing 
thereby.  See  Scranton  School  District  v. 
Slmljson,  133  Pa.  202,  1»  Atl.  369;  BaUey  v. 
Pittsburgh  Coal  R.  R.  Co.,  139  Pa.  213,  21 
Atl.  72;  Beeson  v.  Porter,  156  Pa.  579,  2« 
Atl.  699;  Yocum  v.  Commercial  Nat  Bank. 
195  Pa.  411,  46  Atl.  94.  Had  the  case  gone  to 
jury  trial,  and  had  plaintiffs  supported  their 
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averments  by  proof,  a  compulsory  nonsuit 
would  have  been  inevitable.  Hence  It  was 
unnecessary  to  go  tlirough  tliat  formality.  In 
moving  for  judgment  for  want  of  a  sufficient 
affidavit  of  defense,  plaintiffs  asked  the  court 
to  decide  the  case  as  matter  of  law,  and  it 
was  rightly  so  treated  at  their  instance  and 
later  at  the  instance  of  defendant. 

The  assignments  of  error  are  overruled,  and 
the  Judgment  is  affirmed. 


BARTHOLOMEW  v.  ALLENTOWN  NAT. 
BANK. 

(Supreme  Gourt  of  Pennsylvania.     March  11, 
1918.) 

1.  Appeal  and  Ebrob  «=»837(4)— Scope  of 
Review  —  Sufficient    Atfidavit    or    Db- 

FEN8E. 

On  appeal  from  the  action  of  the  court  be- 
low on  a  rule  for  judgment  for  want  of  a  snfS- 
cient  aflSdavit  of  defense,  the  Supreme  Court's 
review  is  confined  to  what  appears  in  plaintitrs 
statement  of  claim  and  the  affidavit  of  defense, 
and  averments  in  plaintiff's  history  of  the  case 
not  found  there  cannot  be  considered. 

2.  HXTBBAND  AND   WiFE  «=»171(1)  —  MaBBIED 

Womam'b  Rights  —  Mortoagb  or  Asbign- 
imN7  AS  Secubitt  fob  Husband's  Debt. 
Since  the  passage  of  the  married  woman's 
act  of  April  11,  1848  (P.  L.  6.36),  a  married 
woman  may  mortgage  her  real  estate  or  assign 
her  personal  property  as  security  for  her  hus- 
band^s  debts. 

3.  Husband  and  Wife  ®=>79  — Rights  of 
Mabbied  Woman— Contracts. 

Since  Act  June  8,  1893  (P.  L.  344).  a  mar- 
ried woman's  capacity  to  contract  is  the  rule, 
and  her  incapacity  the  exception,  and  she  may 
contract  except  as  forbidden  by  the  statute. 

4.  Husband  and  Wife  ®=»171(1)— Married 
Woman's  Rights— Pledge  to  Secure  Hus- 
band's Debt. 

A  married  woman  may  legally  pledge  her  se- 
curities to  secure  her  husband's  dents. 

Appeal  from  Court  of  Common  Pleas,  Le- 
high County. 

Assumpsit  by  Mary  K  Bartholomew 
against  the  Allentown  National  Bank  for  the 
proceeds  of  the  sale  of  stocks  and  bonds 
pledged  by  plaintiff  to  the  defendant  bank. 
From  a  judgment  on  a  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense, 
plaintiff  appeals.    Affirmed. 

The  opinion  of  the  Supreme  Court  states 
the  facts.  The  court  made  absolute  plain- 
tifTs  rule  for  judgment  for  the  balance  of 
the  proceeds  of  the  sale  of  the  securities  re- 
maining after  payment  of  the  notes  for 
which  they  had  been  pledged ;  and  refused  to 
enter  judgment  for  plaintiff  for  the  entire 
proceeds  of  the  sale  of  such  securities. 
Plaintiff  appealed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, MOSCHZISKER,  FRAZER,  and  WAL- 
LING, J  J. 

H.  W.  Schantz  and  Evan  Holben,  both  of 
Allentown,  for  appellant.  Claude  T.  Reno 
and  Arthur  Q.  Dewalt,  both  of  Allentown,  for 
appellee. 


BROWN,  C.  J.  [1]  This  appeal  Is  from 
the  action  of  the  court  below  on  a  rule  for 
judgment  for  want  of  a  sufficient  affldavlt 
of  defense,  and  in  reviewing  that  action  we 
are  couiiued  to  what  appears  in  plalntifrs 
statement  of  claim  and  the  affidavit  of  de- 
fense. Averments  in  appellant's  history  of 
the  case  not  found  there  cannot  be  consid- 
ered. The  facts  as  they  appear  are  as  fol- 
lows: Mary  E.  Bartholomew,  a  married  wo- 
man, pledged  to  the  appellee  certain  bank 
stock  and  bonds  belonging  to  her  as  collat- 
eral security  to  it  for  the  payment  of  three 
notes  made  by  her  husband  and  discounted 
by  it  for  him.  The  bank  sold  these  secnri- 
ties,  and  after  appropriating  the  proceeds  to 
the  payment  of  the  three  notes  there  re- 
mained a  balance  in  its  liands  of  $244.25. 
This  suit  was  brought  for  the  recovery  of  the 
entire  proceeds  of  the  sale  of  the  securities 
on  the  ground  tliat  as  the  plaintitF  was  a 
married  woman  her  pledge  of  ber  securities 
for  ber  husband's  indebtedness  was  within 
the  prohibition  of  the  act  of  June  8,  1893  (P. 
L.  344),  which  declares  that  a  married  wo- 
man "may  not  become  accommodation  In- 
dorser,  maker,  guarantor  or  surety  for  an- 
other." The  learned  court  below  held  that 
her  pledge  was  valid,  and  entered  judgment 
in  her  favor  only  for  the  balance  of  the  pro- 
ceeds of  the  securities  remaining  after  the 
payment  of  the  three  notes  for  wliicb  they 
had  been  pledged.  From  this  she  has  ap- 
pealed. 

[2,  3]  The  sole  question  raised  by  the  ap- 
pellant, as  stated  by  her  counsel,  is,  "Can  a 
married  woman  reco/er  the  value  of  her 
personal  property  pledged  to  secure  the  debts 
of  her  husband?"  This  has  been  so  long  and 
repeatedly  answered  that  but  little  need  now 
be  said  in  affirming  the  action  of  the  court 
below.  From  the  time  of  the  i>assage  of  the 
married  woman's  act  of  1848  (P.  L.  53G)  she 
could  mortgage  ber  real  estate  or  assign  her 
personal  property  as  security  for  her  hus- 
band's debts.  Haffey  v.  Carey,  73  Pa.  431; 
Hagenbuch  v.  Phillips,  112  Pa.  284,  3  AU. 
788;  Kulp  V.  Brant,  162  Pa.  222,  29  Atl.  729: 
Du  Bois  Deposit  Bank  v.  Kunta,  175  Pa. 
432,  34  Atl.  797;  Kuhn  v.  Ogilvie,  178  Pa. 
303,  35  Atl.  957.  Since  the  passage  of  the 
act  of  1893  a  married  woman's  capacity  to 
contract  is  the  rule,  and  her  incapacity  the 
exception.  She  may  now  do  anything  in  a 
contractual  way  except  that  she  may  not 
"mortgage  or  convey  her  real  property  unless 
her  husband  Join  in  such  mortgage  or  con- 
veyance," and  "may  not  become  accommoda- 
tion indorser,  maker,  guarantor  or  surety  for 
another."  "Formerly  her  capacity  to  contract 
was  exceptional,  and  her  disability  general; 
now  the  disability  is  exceptional  and  ber 
capacity  general."  Patrick  &  Co.  t.  Smith. 
105  Pa.  526,  30  Atl.  1044. 

[4]  In  pledging  her  securities  for  her  hus- 
band's indebtedness  the  appellant  did  what 
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any  married  woman  could  have  done  for  the 
last  70  years.  She  Incurred  no  liability  as  an 
"accommodation  indorser,  maker,  guarantor 
or  surety,"  and  it  is  only  such  liability  that 
she  is  still  Incapable  of  incurring.  Her 
pledge  of  securities  to  the  bank  was  an  exe- 
cuted contract  which  she  was  undoubtedly 
authorized  to  make.  It  has  not  sought  to 
enforce  any  liability  against  her,  but  has 
merely  stood  on  its  vested  right  under  her 
valid  contract  with  it. 

llerr  v.  Reinoehl,  209  Pa.  483,  58  Atl.  862, 
is  conclusive  on  the  question  before  us.  In 
that  case  Lucy  D.  Reinoehl,  a  married  wo- 
man, named  as  the  beneflclary  in  two  policies 
of  Insurance  issued  on  the  life  of  her  bus- 
band,  assigned  them  as  collateral  security 
to  M.  L.  Herr  and  John  H.  Baumgardner, 
who  were  sureties  on  his  note.  It  was  con- 
tended for  her  that  this  assignment  was  void 
under  the  act  of  1893.  The  court  below 
held  that  it  was  valid,  and  In  sustaining  its 
action,  it  was  said  by  Mr.  Chief  Justice 
Mitchell: 

"It  has  long  been  settled  that  a  married  wo- 
man may  mortgage  her  real  estate  for  her  hus- 
band's debt  or  for  future  advances  to  him.  The 
basis  of  the  rule  is  stated  in  Kuhn  v.  Ogllvie, 
178  Pa.  303  [35  Atl.  957].  The  question  of  her 
transfer  of  her  personal  property  for  the  same 
purpose  did  not  arise  at  common  law,  as  by 
marriage  her  goods  and  chattels  became  the  hns- 
band's.  But  after  the  act  of  April  11,  1848 
(P.  Li.  536)  by  which  'every  species  and  descrip- 
tion of  proper^'  continued  to  be  hers  'as  fully 
after  marriage  as  before,'  it  was  held  in  Lytle's 
Appeal,  36  Pa.  131,  that  an  assignment  by  bus- 
band  and  wife  of  the  letter's  chose  in  action 
was  valid,  though  made  to  indemnify  the  in- 
dorser of  the  husband's  note.  And  in  Kulp  v. 
Brant,  162  Pa.  222  [29  Atl.  72!)],  it  was  said 
by  our  Brother  Dean:  'It  has  so  often  been 
decided  that  a  married  womm  may  assign  her 
personal  property  as  security  for  her  husband's 
debts  *  *  *  tiiat  it  is  useless  to  again  cite 
the  authorities.'  The  act  of  June  8.  1893  (P. 
L.  344)  has  not  chanitod  the  law  in  this  respect. 
Kuhn  V.  Ogilvie,  178  Pa.  303  [35  Atl.  957]; 
Dusenberry  v.  Insurance  Co.,  188  Pa.  4.'>4  [41 
Atl.  736];  Adams  Paper  Co.  v.  Cassard,  20G 
Pa.  179  [55  Atl.  949].  That  act  is  an  enabling 
act,  and  is  not  to  be  construed  as  narrowing  a 
married  woman's  contractual  capacity,  except 
where  the  intent  to  do  so  expressly  appears, 
The  provision  in  which  such  intent  is  claimed 
to  I>e  found  is  in  section  2,  which,  after  author- 
izing her  to  make  any  contract  in  furtherance 
of  the  general  power  granted  in  the  preceding 
section,  enacts  'but  she  may  not  become  accom- 
modation indorser,  maker,  guarantor  or  surety 
for  another.'  This  has  l)een  held  to  apply  only 
to  the  technical  contract  of  indorsement,  guar- 
anty or  suretyslup  included  in  the  words  of  the 
act  iDuseiiberry  v.  Insurance  Co.,  188  Pa.  454), 
though  it  will  be  hold  to  cover  a  manifest  device 
to  evade  the  prohibition,  such  as  was  before 
the  court  in  Patrick  v.  Smith,  165  Pa.  526. 
But  what  the  statute  prohibits  is  the  incurring 
of  a  personal  liability  for  the  forbidden  pur- 
)K>se,  a  liability  which  carries  the  risk  of  a 
general  judgment.  This  clause  was  'a  caution- 
ary provision  against  too  liberal  a  construction 
of  the  very  large  powers  conferred  by  the  first 
part  of  the  section,  a  saving  of  the  previously 
existing  disability  so  far  as  it  covered  the  par- 
ticular class  of  contracts  specified.'  Kuhn  v. 
Ogilvie,  178  Pa.  303  [35  Aa  957].    The  pledge 


of  specific  property,  whether  real  or  personal, 
was  within  her  previously  existing  powers,  and 
these,  as  heretofore  said,  were  not  narrowed 
by  what  was  intended  as  an  enabling  statute 
to  enlarge   them." 

Stewart  v.  Stewart,  207  Pa.  59,  66  Atl. 
323,  upon  which  counsel  for  appellant  seem 
to  rely,  is  not  at  all  In  point,  for  an  entirely 
different  questloD  was  then  before  the  court. 
Margaret  K.  Stewart  executed  a  mortgage 
on  her  separate  real  estate  to  secure  indebt- 
edness of  her  husband.  This  mortgage,  exe- 
cuted by  both,  was  accompanied  by  their  joint 
judgment  bond,  which  was  entered  simul- 
taneously with  the  recording  of  the  mort- 
gage and  became  a  first  lien  on  the  husband's 
real  estate.  This  was  subsequently  sold  on 
an  execution  issued  against  him  by  a  judg- 
ment creditor  having  a  third  lien  against  it. 
The  question  before  the  court  was  as  to  the 
right  of  the  wife  to  Insist  that  the  proceeds 
of  the  sherUTs  sale  of  ber  husband's  real  es- 
tate should  be  credited  on  the  first  Judgment 
entered  against  him  to  her  relief  on  the  mort- 
gage which  had  been  given  to  secure  It,  and 
her  contention  was  upheld.  The  question 
now  before  us  was  not  in  the  case. 

The  assignments  of  error  are  dismissed, 
and  the  judgment  Is  affirmed. 


RICHARDSON  v.  PUBLIC  LEDGER  CO. 

(Supreme  Court  of  Pennsylvania.     March  13, 
1918.) 

1.  LiBEi,  AND  Slander  <8=>110(1)  —  Excttr- 
sioN  OF  Evidence  —  Discbstion  or  Tbiai, 

COUBT. 

In  an  action  for  damages  for  a  newspaper 
publication  charging  improper  management  and 
unsanitary  conditions  in  a  children's  home  and 
day  nursery,  founded  and  managed  by  plaintiff. 
wherein  defendant,  under  its  plea  of  justifica- 
tion, undertook  to  prove  the  truth  of  the  publi- 
cation and  offered  testimony  as  to  the  actual 
state  of  affairs  observed  by  witnesses  during 
practically  the  period  covered  by  the  publica- 
tion, the  exclusion  of  other  evidence  amounting 
to  no  more  than  tenders  of  additional  or  cumu- 
lative evidence  relating  to  a  time  subsequent  to 
the  publication  was  not  error. 

2.  Libel  and  Slandeb  «=3121(1)~Daxaobs 
—Excessive  Damages. 

Verdict  of  $16,000  for  libelous  publication 
as  to  children's  home  of  which  plaintiff  was 
founder  and  trustee  was  not  excessive,  plaintiff 
having  proved  actual  damages  covering  the 
greater  part  of  such  award,  and  the  balance  be- 
ing not  excessive  punitive  damages. 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Trespass  for  libel  by  Emma  M.  Richardson 
against  the  Public  Ledger  Company.  Ver- 
dict for  plaintiff  for  $15,000,  and  Judgment 
thereon,  and  defendant  appeals.     Affirmed. 

Argued  before  BROWN,  C.  J.,  and 
STEWART,  MOSCnZISKER,  PRAZER,  and 
WALLING,  JJ. 

Thomas  Raebum  White,  of  Philadelphia, 
for  appellant  Francis  S.  Laws,  of  Philadel- 
phia, for  appellee. 
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MOSCHZISKER,  J.  The  plaintiff,  Emma 
M.  Richardson,  sued  to  recover  damages  for 
an  alleged  libel  which  appeared  In  a  news- 
paper owned  and  published  by  defendant. 
At  trial  the  Issues  Involved  were  submitted 
to  the  Jury  In  a  manner  not  complained  of. 
The  verdict  favored  plaintiff,  and  defendant 
has   appealed. 

The  publication  concerned  the  alleged  Im- 
proper management  of,  and  unsanitary  con- 
ditions existing  in,  a  children's  home  and  day 
nursery,  founded  In  1912  by  plaintiff,  and 
with  which  she  has  ever  since  remained  inti- 
mately connected  as  a  trustee  and  medical 
director.  The  article  was  published  March 
17, 1915,  and  contained  severe  strictures  upon 
the  conditions  at  this  home  while  Dr.  Rich- 
ardson was  in  what  it  termed  "unrestricted 
control."  It  api)ears  In  the  evidence — and 
as  to  this  there  Is  no  conflict — that  the  in- 
stitution was  visited  by  fire  on  December  11, 
1914;  that  at  this  time  not  only  the  real 
estate,  but  much  of  the  personal  property  of 
the  home  was  damaged  or  destroyed;  that 
thereupon  the  inmates  were  removed  tempo- 
rarily to  another  place,  and  the  house  was 
not  again  occupied  until  early  In  January, 
1915;  that,  as  a  result  of  exposure  at  this 
fire,  plaintiff  became  seriously  ill,  and  bad 
nothing  whatever  to  do  with  the  conduct  of 
the  home  from  December  18,  1914,  to  March 
15,  1915,  the  institution  during  that  period 
being  under  the  immediate  direction  and  con- 
trol of  others,  some  of  whom  were  the  in- 
formants of  defendant. 

[1]  The  record  Is  bulky,  but  the  assign- 
ments of  error  complain  only  of  certain  rul- 
ings upon  offers  of  testimony.  Near  the  end 
of  the  trial  counsel  for  defendant  called  to 
the  stand  two  women,  who  inspected  the 
•  home  on  April  5,  1915,  but  had  no  first-hand 
knowledge  of  conditions  prior  to  that  date, 
and  several  tenders  of  evidence  were  made 
to  prove  the  state  of  affairs  which  these  wit- 
nesses found  then  prevailing  at  the  institu- 
tion. These  offers  were  refused.  Defend- 
ant states  in  its  printed  argument  that: 

"This  testimony  was  offered,  primarily,  in 
proof  of  conditions  which  existed  on  the  date 
of  the  publicatioo,  19  days  prior  to  the  exam- 
ination [of  the  institution  by  the  witnesses  in 
quection],  and,  secondarily,  to  contradict  a 
great  mass  of  evidence  which  plaintiff  had  vol- 
untarily introduced,  tending  to  show  conditions 
in  the  home  for  a  period  long  after  the  pub- 
lication." 

The  learned  president  judge  of  the  court 
below,  in  a  most  satisfactory  opinion  sus- 
taining the  rulings  now  under  attack,  correct- 
ly states: 

"The  alleged  libel  related  to  a  condition  in 
the  home  before  its  Diiblication.  and  plaintiff 
went  on  the  stand  in  chief  and  testified  solely 
in  relation  thereto  [tliat  is  to  say,  her  testi- 
mony in  chief  was  confined  to  the  conditions 
existing  during  a  period  whicli  had  passed  prior 
to  the  date  or  the  publication  complained  of). 
On  cross-examination,  however,  defendant's 
counsel  asked  a  number  of  questions  relating 


to  conditions  after  the  publication.  •  *  • 
In  response  to,  some  of  the  insinuations  of 
these  questions,  plaintiff  did  later  on.  offer 
some  testimony  as  to  the  conditions  that  had 
just  been  alluded  to,  and  occurring  after  the 
publication.  As  far  as  this  evidence  is  con- 
cerned, •  •  •  it  was  not  objected  to.  and 
all  defendant  would  have  a  right  to  do  in  re- 
lation thereto,  if  anything,  would  be  to  pruve 
that  this  testimony  was  untrue:  but  it  did 
not  open  the  door  to  allow  defendant  to  prove 
anything  it  chose  that  had  no  relation  to  thn 
testimony  already  offered,  as  to  the  conditions 
after  the  publication." 

To  what  Is  so  well  said  in  the  excerpt  just 
quoted  from  the  court  below  we  may  add  the 
following  brief  views:  Appellant's  conten- 
tion that  the  offers  before  us  should  he  con- 
sidered as  tendering  testimony  to  meet  oth- 
er evidence  previously  introduced  during  the 
presentation  of  plaintiff's  case,  concerning 
conditions  existing  subsequent  to  the  date 
of  the  alleged  libel,  cannot  be  sustained,  for 
the  reason  that  none  of  these  offers.  In  terms, 
state  such  to  be  their  purpose.  Further- 
more, the  testimony  proffered  by  defendant 
was  not,  and  did  not  purport  to  be,  respon- 
sive to  any  patticular  Item  of  evidence  previ- 
ously adduced  by  plaintiff ;  then,  again,  there 
was  no  "great  mass"  of  evidence  in  the  rec- 
ord "tending  to  show  conditions  at  the  home 
for  a  period  long  after  the  publication,"  and 
most  of  the  testimony  of  this  character 
which  Is  to  be  found  appears  either  to  have 
aimlessly  crept  into  the  case,  without  objec- 
tion from  defendant,  or  to  have  been  brought 
out  upon  cross-examination  by  the  latter's 
counsel.  Finally,  considering  the  nature  ot 
the  meager  testimony  actually  offered  by 
plaintiff  regarding  conditions  existing  after 
the  libel,  in  connection  with  the  evidence  as 
a  whole,  it  is  not  at  all  likely  the  former  af- 
fected the  verdict  to  any  material  degree. 

The  offers  under  consideration  cannot  be 
sustained  upon  the  ground  that  they  present 
evidence  which  would  warrant  a  finding  that 
the  conditions  at  the  home  on  April  5.  191.'>, 
reflect  those  previously  existing  when  Dr. 
Richardson  was  In  control,  for  they  entirely 
fall  to  take  into  account  either  the  Interven- 
ing fire  or  plaintiff's  long  absence  from  the 
institution,  during  which  latter  time  It  was 
in  charge  of  others  over  whom  she  exercised 
no  control;  that  Is  to  say,  the  offers,  as 
made,  do  not  allow  for  the  possible  effecr  of 
these  material  intermediate  circumstances 
upon  the  subsequent  conditions  as  to  whi<-h 
they  tender  proof.  Moreover,  if  the  puri«'"« 
of  the  offers  was  to  ascertain,  through  infer- 
ence from  subsequent  conditions,  the  situa- 
tion at  the  home  during  the  time  plaintiff 
was  in  control,  then,  since  defendant  pn>- 
duced  numerous  eyewitnesses  who  testifiwl 
to  the  actual  state  of  affairs  observed  by 
them,  covering  practically  the  whole  period 
discussed  In  the  alleged  libel.  It  Is  satUcient 
to  say  there  was  no  good  reason  for  per- 
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mlttlng  the  Introduction  of  the  eTidence  In 
question. 

We  conclude  that,  at  best,  the  offers 
amount  to  no  more  than  tenders  of  addition- 
al or  cumulative  proofs,  which  It  was  with- 
in the  discretion  of  the  trial  judge  either  to 
accept  or  decline ;  and,  considering  the  num- 
ber of  witnesses  who  already  had  testified 
upon  the  particular  subjects  comprehended 
by  the  proposed  testliaony.  It  cannot  Justifi- 
ably be  even  argued  that  there  was  any  abuse 
of  discretion  in  its  refusal. 

[2]  The  verdict  Is  a  substantial  one'„  but, 
as  stated  by  the  court  below,  the  plaintiff 
proved  actual  losses  covering  much  the  great- 
er part  of  the  Jury's  award,  and,  since  de- 
fendant failed  to  sustain  its  plea  of  justifica- 
tion, the  balance  Is  not  excessive  punitive 
damages. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  is  affirmed. 


JOHNSTON  V.  KNIFE. 

(Supreme  Court  o{  Pennsylvania.     March  11, 
1018.) 

1.  Bii.i.8  AND  Notes  <S=»341— Holdeb  in  Due 
CotJHSE— Statute. 

The  payee  of  a  promissory  note  may  become 
a  holder  in  due  course  under  the  Negotiable  In- 
struments Act  (Act  May  16,  1901  [P.  L.  194]),  i 
38,  defining  negotiation,  and  may  maintain  an 
action  thereon  against  the  indorscrs,  as  tlie 
statute  is  merely  declaratory  of  the  common  law. 

2.  Statutes  ®=»222— Construction— Change 
OF  Common  Law. 

A  statute  will  not  be  construed  as  changmg 
the  common  law  beyond  what  is  expressly  stated 
or  necessarily  implied,  and  in  doubtful  cases 
the  presamption  is  that  no  change  was  intended. 

3.  Bills  and  Notes  «=s>525— Payeb'b  Action 
Against  Xndobseb— Sufficiency  of  Evi- 
dence. 

In  an  action  on  a  note  by  the  payee  who 
had  become  the  bolder  for  value  before  maturity 
against  an  indorscr,  who  contended  that  he  liad 
iiwiorsed  the  note  for  the  accommodation  of  tlie 
maker  with  the  understanding  that  the  plaintiffs 
name  should  not  be  inserted  in  a  blauk_  as  the 
payee,  evidence  held  to  sustain  a  verdict  and 
judgment  for  plaintiff. 

4.  Bills  and  Notes  €=>341— Payee's  Action 
Against  In  dorseb— Indorsement  by  Payee. 

In  such  case,  it  was  not  material  that  the 
payee  bad  indorsed  the  note  above  the  defend- 
ant indorser's  signature  to  facilitate  its  collec- 
tion. 

Appeal  from  Court  of  Common  Pleas, 
MontgMnery  County. 

Assumpsit  on  a  promissory  note  by  E.  E. 
Johnston  against  Chester  Knipe.  Verdict 
for  plaintiff  for  |4,129.62  and  judgment  there- 
on, and  defendant  appeals.     Affirmed. 

Argued  before  BIIOWN,  C.  J.,  and  POT- 
TER, MORCHZISKEIl,  FRAZER,  and  WAX/- 
LING,  JJ. 

John  McConaghy,  Jr.,  of  Philadelphia, 
and  George  K.  Brecht  and  Henry  M.  Brown- 
back,  both  of  Norristown,  for  appellant. 
Samuel  D.  Conver,  of  Lansdale,  for  appellee. 


WALLING,  J.  This  Is  an  action  on  a 
promissory  note  by  the  payee  against  an  in- 
dorser.  Plaintiff  was  proceeding  by  law 
to  collect  a  claim  against  J.  M.  Funk,  when 
M.  Taylor  Uhler  came  as  Funk's  agent  and 
asked  plaintiff  if  be  would  accept  a  note  in- 
dorsed by  defendant  in  settlement  of  the 
claim.  This  being  satisfactory,  Uhler  return- 
ed the  next  day  with  a  note,  dated  Hatfield, 
Pa.,  October  14,  1915,  and  stating:  "One 
month  after  date  I  promise  to  pay  to  the 
order  of  E.  E.  Johnston  at  the  First  Nation- 
al Bank  of  Lansdale,  Fa.,  four  thousand 
one  hundred  sixty-six  and  46/100  dollars, 
without  defalcation,  for  value  received." 
Signed  by  J.  M.  Funk,  and  Indorsed  by  M. 
Taylor  Uhler  and  Chester  Knijw.  Plaintiff 
accepted  the  note,  and  in  transferring  it  to 
the  bank  wrote  his  name  above  that  of  the 
other  Indorsers.  He  was  compelled  to  take 
up  the  note  at  maturity,  and  brought  this 
suit  thereon  against  defendant. 

[1,  2]  At  the  trial  defendant  contended  that 
he  was  an  accommodation  indorser,  and  sign- 
ed the  note  at  the  request  of  Uhler,  before 
the  name  of  the  payee  had  been  written 
therein,  and  with  the  agreement  that  plain- 
tiff's name  should  not  be  Inserted  as  such. 
Defendant  also  contended  that  because  of 
the  fraud  of  Uhler  he  accepted  a  worthless 
mortgage  as  security  for  suCh  indorsement 
The  note  was  complete  when  Uhler  deliver-, 
ed  It  to  plaintiff,  who  accepted  it  for  value, 
in  good  faith,  before  maturity,  and  without 
notice.  The  verdict  was  for  plaintiff  and 
tlie  court  entered  judgment  thereon,  from 
which  defendant  appealed.  The  case  pre- 
sents the  single  question.  Can  the  payee  In 
a  promissory  note  be  a  holder  thereof  to 
whom  it  has  been  negotiated  in  due  course? 
In  our  opinion  he  can.  That  he  might  at 
common  law  is  undoubted.  Armstrong  v. 
American  E.whange  Nntlonul  Bank,  133  U. 
S.  4:».  10  Sup.  Ct.  450,  33  L.  Kd.  747;  J.  G. 
Brill  Co.  V.  Norton,  etc..  St.  Ry.  Co.,  189 
Mass.  4:51,  437,  75  N.  E.  1090,  2  L.  R.  A.  (N. 
S.)  525;  Boston  Steel  &  Iron  Co.  v.  Steuer, 
183  Mass.  140,  66  N.  E.  646,  97  Am.  St.  Rep. 
4L'6;  First  Nat.  Bank  v.  Union  Trust  Co., 
158  Mich.  94,  122  N.  W.  547,  133  Am.  St. 
Rep.  362;  Nelson  v.  Cowing  &  Seymour,  6 
Hill  (N.  Y.)  336;  Ixwkout  Bank  of  Morris- 
town  V.  Aull,  93  Tenn.  645,  27  S.  W.  1014,  42 
Am.  St.  Rep.  934. 

But  it  is  contended  that  the  Negotiable 
Instruments  Act  of  May  16,  1901  (P.  L.  194) 
changed  the  rule;  and  our  attention  Is  alli- 
ed to  se<'tIou  .38  thereof  (3  Stewart's  Purdon, 
p.  .3268)  that: 

"An  instrument  is  negotiated  when  it  is 
transferred  from  one  person  to  another  in 
such  manner  as  to  constitute  the  transferee 
the  holder  thereof.  If  payable  to  bearer,  it  is 
negotiated  by  delivery;  if  pa.^■able  to  order,  it 
is  negotiated  by  the  indorsement  of  the  hold- 
er, completed  by  delivery." 
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Of  cour.so,  a  note  payable  to  order  can  be, 
and  usually  is,  negotiated  as  therein  stated. 
However,  the  statute  fails  to  say  that  it 
may  not  be  negotiated  in  any  other  way.  We 
Interpret  this  section  as  declaratory  of  the 
existing  law,  not  a  radical  departure  there- 
from. A  statute  will  not  be  construed  as 
changing  the  common  law  beyond  what  is  ex- 
pressly stated  or  necessarily  implied,  and  In 
doubtful  cases  the  presumption  is  that  no 
change  was  intended.  See  Endlich  on  In- 
terpretation of  Statutes,  p.  172,  §  127;  36 
Cyc.  1145;  Pettlt  v.  Fretz's  Ex'r,  33  Pa.  118; 
Smith  V.  Altoona,  etc.,  R.  R.  Co.,  182  Pa.  139, 
:{7  Atl.  930;  Kelm  v.  City  of  Reading,  32 
Pa.  Super.  Ct.  613. 

The  question  as  to  whether  a  payee  may 
be  a  holder  in  due  course  under  the  statute 
seems  never  to  have  been  passed  upon  by  an 
api)ellate  court  in  this  state,  but  has  been  in 
many  other  states  under  like  statutes,  and 
the  decisions  are  conflicting.  For  example, 
in  Iowa  (Vonder  Ploeg  v.  Van  Zuuk,  135 
Iowa,  350,  112  N.  W.  807,  13  L.  R.  A.  [N.  S.) 
490,  124  Am.  St.  Rep.  275).  the  question  is 
decided  In  the  negative;  whereas  In  Massa- 
chusetts (Liberty  Trust  Co.  v.  Tllton,  217 
Mass.  4(52,  105 -N.  E.  605,  L.  R.  A.  1915B, 
144),  it  is  decided  in  the  affirmative.  In  the 
(.•ourse  of  a  comprehensive  discussion  in  the 
latter  case  the  court  say  (217  Mass.  465,  105 
N.  E.  606  [L.  R.  A.  1915B,  144]): 
•  "The  conclusion  follows  that  the  payee  nam- 
ed in  a  promissory  note,  who  purchases  it 
complete  in  form  for  value  before  maturity, 
in  good  faith  and  without  notice  of  any  infirm- 
ity of  title  or  otherwise,  is  a  person  to  whom  ; 
it  has  ber>n  negotiated  as  bolder  in  due  course,  \ 
notwithstanding  It  was  signed  in  blank  by  the  : 
party  to  be  charged,  whose  instructions  as 
to  the  filling  of  blanks  and  delivery  have  not 
been  followed  by  the  one  to  whom  it  was  in- 
trusted by  him  in  its  incomplete  state." 

And  there  attention  is  also  called  to  the 
Kreat  desirability  of  not  upsetting  the  gen- 
oral  understanding  and  practice  of  the  com- 
mon law. 

[3, 4]  It  may  be,  as  defendant  contends, 
that  when  he  Indorsed  the  note  the  payee's 
name  had  tlot  been  written  therein.  Even 
so,  the  paity  in  possession  had  the  prima 
facie  right  to  fill  up  the  blanks,  and  although 
not  done  according  to  the  understanding  be- 
tween defendant  and  Uhler,  that  would  be 
no  defense  as  to  plaintiff,  who  received  the 
completed  note  in  due  course.  See  section  14 
of  said  act  (3  Stewart's  Purdon,  p.  3258). 
Our  views  accord  with  those  of  the  court  be- 
low, viz.: 

"We  do  not  see  how  the  defendant  can  es- 
cape liability  to  the  plaintiff  under  the  facts 
disclosed  in  our  case.  He  indorsed  the  note 
for  the  accommodation  of  the  maker.  The 
amount  wns  sot  out  in  the  note.  Mr.  Uhler 
was  a  prior  iudorser,  and  the  defendant  took 
from  him  indemnity  against  loss  from  such  in- 
dorsement. If  the  name  of  Uhler  had  been 
written  into  tlTe  note  as  payee,  and  the  instru- 
ment had  then  been  negotiated  to  Johnston, 
the  defendant's  liability  would  have  been  ex- 
actly the  same  as  that  which  it  is  now  sought 


to  enforce.  If  the  defendant  can  now  escape 
payment,  it  follows  that  a  note  cannot  be  safe- 
ly taken  by  the  payee,  under  such  irregular  in- 
dorsements, unless  he  interviews  all  the  prior 
parties  to  the  note  to  ascertain  whether  there 
is  any  secret  understanding  by  any  one  that 
may  affect  bis  title.  This  would  destroy  for 
all  practical  purposes  the  liability  which  the 
statute  intends  to  impose  on  the  person  who 
places  his  name  on  tbe  beck  ot  a  uegut:ai>lp 
instrument  It  would  also  tend  to  interfere 
with  the  policy  of  the  law  which  seeks  to  pro- 
tect the  holder  of  commerdol  paper.  Even  if 
in  certain  cases  a  payee  is  not  a  holder,  in 
due  course,  we  are  of  opinion  that  under  the 
facts  before  us  Mr.  Johnston  is  such  holder." 

The  assignments  of  error  are  overruled, 
and  the  Judgment  is  aflirmed. 


(X)MPTON  V.  WILI/IAMSPORT  IRON  & 
NAIL  CO. 

(Supreme  Court  of  Pennsylvania.     March   18, 
1918.) 

Masteb  and  Servant  «=»286(3)— Injdbt  id 
Sebvant^-Safk  Place  to  Work— Qoestios 

FOB  JtlBY. 

In  a  servantfs  action  for  persmial  injury 
from  a  fall  from  machinery,  which  be  was  re- 
quired to  mount  to  shove  certain  timber  in 
place,  where  he  was  not  given  a  plank  to  stand 
u[K>n,  and  where  a  light  generally  on  in  the 
room  was  not  then  burning,  held,  on  thf  evi- 
<lence,  that  defendant's  neghgence  was  for  tbe 
jury. 

Appeal  from  Court  of  Common  Pleas,  Ly- 
coming CJounty. 

Trespass  to  recover  damages  for  personal 
injury  by  James  S.  Comptou  against  the  Wll- 
liamsport  Iron  &  Nail  Company.  Verdict  for 
plaintiff  for  $2,583,  and  Judgment  thereon, 
and  defendant  api>eals.    Affirmed. 

Whitehead,  P.  J.,  filed  the  following  opin- 
ion in  tbe  court  Of  commmi  pleas  sur  de- 
fendant's motlmi  for  Judgment  n.  o.  v. 

The  plaintiff  in  this  case  had  been  employed 
asa  puddler  by  the  defendant  for  some  years 
prior  to  the  accident  for  which  damages  arc 
claimed.  For  some  time  prior  to  October  26, 
1915,  the  puddling  department  of  the  defendant 
company  was  not  running,  and  the  plaintiff. 
with  others,  was  working  at  variojis  kinds  ot 
work  around  the  mill,  and  on  Octolxr  2G.  lOiri. 
was  engaged  in  making  repairs  preparatory 
to  starting  the  puddling  department.  On  the 
morning  of  October  26,  1915,  the  plaintiff  and 
two  other  persons,  one  of  whom  was  the  fore- 
man of  the  defendant,  were  about  to  raise 
some  heavy  rolls  in  the  puddling  departmenr. 
and  in  order  to  raise  the  rolls  it  was  neces- 
sary to  place  two  heavy  timbers  upon  beams, 
which  beams  were  from  IS  to  20  feet  above 
the  rolls,  and  the  foreman  ordered  plaintiff  to 
go  up  to  where  said  timbers  were  and  to  shove 
the  ends  back.  In  order  to  reach  the  timbers 
plaintiff  ascended  a  ladder  to  tbe  roof  of  the 
engine  room,  which  roof  was  about  8  fe^t 
above  the  puddling  floor.  Krom  this  roof  plain- 
tiff was  compelled  to  dimb  a  post  to  a  plate  or 
beam,  which  plate  or  beam  was  about  .*<  feet 
above  the  roof  of  the  engine  room.  In  at- 
tempting to  go  from  this  plate  or  beam  to 
where  the  timbers  were,  he  stepped  on  anoth- 
er beam  with  one  foot  and  on  a  pipe  with  the 
other  foot,  and  from  some  canse  fell  and  was 
injured.  "The  beam  and  pipe  from  which  plain- 
tiff fell  were  about  16  feet  and  U  inches  above 
the  floor  of  the  puddling  room. 
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At  the  time  of  the  accident  plaintiff  was  en-  r 
deavoring  to  reach  a  plank  which  a  few  dajrs 
before  he  had  placed  some  few  feet  from  where 
the  accident  happened,  and  which  plank  he 
wanted  to  use  in  moving  the  timber.  Plaintiff 
testified  that  if  a  plank  would  have  been  se- 
cured by  defendant  and  placed  upon,  the  beams 
where  he  was  reciuired  to  go  in  order  to  do^i 
as  ordered,  the  work  required  could  hare  been 
safely  done,  but  that  the  foreman  said  "he 
could  find  no  plank  and  the  plaintiff  would  hare 
to  do  the  best  he  could."  The  plaintiff  fur- 
ther testified  that  when  it  was  light  he  was 
quite  familiar  with  the  place,  but  that  he  had 
never  been  there  before  when  it  was  dark. 

The  foreman  testified  that  he  ordered  the 
plaintiff  to  go  up  and  move  the  timber,  and  that 
the  plaintiff  had  to  obey  that  order.  He  also 
testified  that  plaintiff  had  to  go  over  the  en- 
gine room  roof  to  ^ct  to  this  place  where  the 
timbers  were,  and  that  the  footing  was  not 
very  good  where  the  timbers  were,  and  that 
the  place  was  not  too  light  at  any  time. 

Other  witnesses  testified  that  an  artificial 
light  had  always  been  used  at  the  place  where 
the  accident  happened,  but  that  it  was  out  of 
commission  on  that  morning  and  was  not  burn- 
ing. 

The  engineer  for  defendant  testified  that  a 
light  was  intended  for  th»t  place,  and  that  a 
light  was  always  there,  but  that  the  dynamo 
was  out  of  commission  on  that  morning  and 
therefore  the  light  was  not  burning. 

Upon  the  part  of  the  defendant,  Mr.  Daubert 
testified  that  on  the  morning  of  the  accident 
the  light  was  out  of  commission. 

Mr.  W.  D.  Jenkins,  superintendent  for  de- 
fendant, testified  that  he  gave  orders  to  Mr. 
Oehrli  (the  foreman)  to  do  the  work  in  which 
plaintiff  was  engaged  at  the  time  of  the  ac- 
cident. 

This  testimony  raises  two  questions,  namely: 

(a)  Did  the  defendant  fail  and  neglect  to  fur- 
uiah  the  plaintiff  with  rpasonably  safe  means  to 
rench  the  place  to  which  he  was  ordered  by 
defendant  to  go,  and  if  ?o  was  such  failure  and 
neglect  the  cause  of  the  accident? 

(li)  Did  the  defendant  fail  to  furnish  sufii- 
cient  light  to  enable  the  plaintiff  to  reach  the 
place  to  which  he  was  ordered  to  go,  and,  if 
not,  was  such  failure  the  cause  of  the  acci- 
dent? 

lioth  of  these  questions  were  for  the  jury  un- 
der the  evidence. 

Mr.  Oehrli.  the  foreman,  testified  that  he  had 
been  at  the  place  of  the  accident  different 
times,  observed  the  conditions,  and  if  a  man 
exercised  ordinary  care  he  coidd  go  in  and 
out  there  without  injury,  but  that  flie  footing 
was  not  very  good.  He  also  testified  that  he 
had  ordered  plaintiff  to  go  to  the  place,  which 
plaintiff  was  trying  to  reach  at  the  time  of 
the  accident,  and  that  plaintiff  was  expected  to 
obey  such  order.  If  the  footing  was  not  very 
good,  it  was  the  dut.v  of  the  toreman  to  call 
the  attention  of  the  plaintiff  to  this  fact  before 
he  ordered  him  to  go  over  the  place;  or,  if 
the  footing  was  unsafe,  then  the  plaintiff  should 
not  have  been  ordered  to  go  there  until  a  rea- 
sonably safe  footing  was  provided. 

When  the  question  of  whether  or  not  the  em- 
plo.ver  furnisned  reasonably  safe  means  to  his 
employ^  to  reach  a  place  to  which  the  said 
employ^  has  been  ordered  to  go  is  to  be  de- 
termined, such  question  must  be  submitted  to 
the  jury,  unless  the  testimony  is  so  clear  and 
precise  that  but  one  inference  could  be  drawn, 
which  is  not  the  fact  in  this  case.  Prior  to 
the  morning  of  the  accident  an  artificial  light 
bad  been  kept  burning  at  the  place  of  the  ac- 
cident, but  on  the  morning  of  the  accident  the 
light,  because  the  motor  was  out  of  commission, 
was  not  burning.  There  is  no  evidence  show- 
ing that  defendant  could  not  have  secured  some 
other  light  to  light  up  the  place  during  the  time 


plaintiff  was  doing  what  he  was  ordered  to  do. 
The  fact  that  defendant  kept  an  artificial  light 
burning  at  this  place  is  some  evidence  that  de- 
fendant considered  such  a  light  neccssai?  for 
the  safety  of  its  employes;  at  least  such  infer- 
ence might  be  drawn  from  such  facts. 

Under  all  the  evidence  the  court  was  com- 
pelled to  submit  this  case  to  the  jury,  and,  as 
the  only  motion  is  for  judgment  n.  o,  v.,  the 
motion  should  be  overruled. 

Verdict  for  plaintiff  for  |2,583  and  judg- 
ment thereon.    Defendant  appealed. 

Argued  before  BBOWN,  C.  J.,  and  POT- 
TER, STEWART,  FKAZEB,  and  WAL- 
LING, JJ. 

C.  E.  Sprout  and  Candor  &  Munson,  all 
of  Willlamsport,  for  appellant.  Don  M.  Lar- 
rabee  and  N.  M.  Edwards,  both  of  WilUnms- 
port,  for  appellee. 

PER  CURIAM.  That  this  case  was  for 
the  Jury  satisfactorily  appears  from  the  opin- 
ion of  the  learned  president  Judge  of  the 
court  below  overruling  defendant's  motion 
for  Judgment  n.  o.  t. 

Judgment  afiSrmed, 


PITTSBURGH  RTS.  CO.  v.  CITT  OF 
PITTSBURGH. 

(Supreme  Court  of  Pennsylvania.     Feb.  26, 
1918.) 

1.  Stkeet    Raiuboadb    «=339    —    Ofenino 
Stbeet  at  GaADS  oveb  Tsaoks-^ubisdic- 

TION  OF  COUETS. 

Since  the  passage  of  the  Public  Service  Coin- 
pany  Law  (Act  July  26,  1»13 ;  P.  L.  1374),  the 
courts  have  no  jurisdiction  to  consider  or  ad- 
judge issues  as  to  the  propriety  of  opening  a 
street  over  street  railway  tracks  at  grade,  untU 
such  issues  come  before  them  on  appeal  from  an 
order  of  the  Public  Service  Commission,  when 
their  powers  are  restricted  by  the  limitations  of 
the  act  and  the  rules  as  to  the  review  of  facts 
by  appellate  tribunals. 

2.  Street  Railroads  <8=»39  —  Jurisdiction 
OF  CouBT— Injunction. 

On  a  bill  in  equity  by  a  street  railway  com- 
pany to  enjoin  a  city's  improvement  of  high- 
ways, so  as  to  cross  the  tracks  at  grade,  alleging 
that  such  crossing  would  be  an  unnecessary  in- 
terference and  would  be  dangerous  to  the  pub- 
lic, where  it  appeared  that  no  application  for 
a  certificate  of  public  convenience  bad  been 
made,  as  required  by  the  Public  Service  Com- 
pany Ijaw  (Act  July  2«,  1913;  P.  L.  1374),  the 
court  had  no  jurisdiction  to  award  a  prelimina- 
ry injunction,  as  the  issues  were  within  the 
jurisdiction  of  the  Public  Service  Commission, 
and  the  record  will  be  remitted,  with  direction 
to  modify  the  decree,  so  as  to  grant  an  injunc- 
tion providing  that,  if  on  application  to  the 
Commission  a  certificate  of  public  convenience 
shall  be  granted,  the  injunction  will  be  dis- 
solved. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Bill  in  equity  for  Injunction  by  tlie  Pitts- 
burgh Railways  Company  against  the  City  of 
Pittsburgh.  From  a  decree  ou  final  hearing 
awarding  an  injunction  as  prayed  for,  defend- 
ant appeals.    Modified  and  attirnied. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, STEWART,  and  MOSCHZISKER,  JJ. 


^s»Por  other  cases  see  same  topic  and  KKY-NtJMBBR  In  all  Key-Namt>ered  Digests  and  Indexes 


Digitized  by 


Google 


960 


103  ATLANTIC  REPORTER 


(Pa. 


H.  H.  Haima,  C.  A.  O'Brien,  and  B.  J.  Jar- 
rett,  Asst  City  Sols.,  all  of  Pittsburgh,  for 
api>ellant.  John  G.  Frazer  and  Reed,-  Smith, 
Shaw  &  Beal,  all  of  Pittsburgh,  for  appellee. 

MOSCHZISKBR,  J.  The  defendant  dty 
was  about  to  open  and  Improve  three  high-' 
ways  in  such  manner  that  they  would  cross 
certain  of  plaintlfTs  tracks  at  grade,  where- 
upon the  latter  filed  a  bill  In  equity,  averring 
that,  at  the  points  In  question,  Its  railway 
consisted  of  an  Incline,  with  tracks  on  which 
cars  were  raised  and  lowered  by  cables; 
that  the  street  crossings,  as  planned,  would 
constitute  an  unnecessary  Interference  with 
the  operation  of  this  incline,  and  prove  highly 
dangerous  to  its  public  use.  The  court  be- 
low granted  a  preliminary  injunction  "pend- 
ing final  hearing  and  dlsposlUon  of  the  case." 
Defendant  has  appealed. 

[1  ]  An  opinion  accompanying  the  order  ap- 
pealed from  states: 

"The  complainant  rests  its  rirtt  to  a  \>tv- 
luninary  injunction  upon  the  Public  Service 
Act  of  July  28,  1913  (P.  I*  1374),  which  pro- 
vides for  the  crossing  of  railways,  eitlier  above 
or  below  grade,  and  avers  that  defendant,  not 
having  secured  the  necessary  authorization  for 
such  crossings  from  the  Public  Service  Com- 
mission cannot  be  peiinitted  to  make  them." 

The  court  below,  after  disposing  of  several 
questions  Involved  in  an  attack  upon  the 
validity  of  the  act  of  1913,  supra,  which  are 
not  raised  here,  and  determining  that  this 
statute  applies  to  the  case  In  hand,  instead 
of  simply  ascertaining  whether  or  not  the 
defendant  bad  obtained  a  certificate  of  pub- 
lic convenience,  and,  when  It  bad  made  a 
negative  finding  with  reference  thereto,  re- 
straining the  municipality  until  the  latter 
showed  such  authorization,  proceeds  in  the 
opinion  before  us  to  the  discussion  of  various 
matters  of  fact  and  law,  which,  while  they 
may  prove  Issues  before  the  Public  Service 
Commission,  are  not  ripe  for  present  consid- 
eration, and  hence  need  no  mention  here,  and 
then,  judging  from  the  order  assigned  as  er- 
ror, the  learned  chancellor  apparently  treats 
the  case  as  one  within  his  jurisdiction  for 
final  dl.siK)SItlon  on  the  merits,  subject.  In 
some  Indefinite  degree,  to  the  provisions  of 
the  Public  Service  Act 

Since  the  act  just  mentioned  has  become 
part  of  our  statute  law.  In  cases  such  as  the 
one  at  bar,  the  courts  have  no  jurisdiction 
to  cuutiider  or  adjudge  the  Issues  involved 
until  they  come  to  them  on  appeal,  and  even 
then  tlieir  powers  are  restricted  by  the  limi- 
tntlons  of  the  net  and  the  established  rele- 
vant rules  governing  the  review  of  facts  by 
appellate  tribunals.  New  Brighton  Borough 
V.  New  Brighton  W.  Co.  and  Beaver  Valley 
W.  Co.,  247  Pa.  232,  240-242,  93  Atl.  327; 
Ben  Avon  Borough  v.  Ohio  Valley  Water  Co., 
103  Atl.  744  (not  j  et  officially  reported) ;  St. 
Clair  Borough  v.  Taniaqua  &  Pottsvllle  Elec. 
By.  Co.,  250  Pa.  402,  103  AU.  287. 


(I]  Here,  the  court  below  very  properly  ex- 
amined the  facts  sufficiently  to  ascertain 
whether  the  case  was  one  within  the  juris- 
diction of  the  Public  Service  Commission,  and 
correctly  decided  in  the  affirmative.  See  sec- 
tions 12,  18,  19,  and  29,  art.  5,  of  the  act  of 
1913,  supra,  and  other  relevant  sections.  Aft- 
er reaching  this  conclusion,  the  learned  chan- 
cellor had  power  to  grant  such  an  Injunction 
as  would  maintain  the  status  quo  and  afford 
the  defendant  municipality  an  opportunity 
of  petitioning  for  due  autliority  to  proceed 
with  its  contemplated  improvement,  but  no 
greater  right,  and,  with  this  limitation  in 
view,  the  court  below  should  have  stated  in 
Its  decree  that  if,  on  appHcation  to  the  Public 
Service  Commission,  a  certificate  of  public 
convenience  should  be  granted,  the  injunc- 
tion would  forthwith  be  dissolved.  Had  the 
course  suggested  been  pursued,  the  court 
would  have  performed  its  full  duty  in  ac- 
cordance with  the  practice  approved  by  us  in 
Bethlehem  City  W.  Ca  v.  Bethlehem.  Bor- 
ough (No.  2)  253  Pa.  333,  98  Atl.  646,  a  recent 
authority  which  seems  to  have  been  entirely 
overlooked  by  all  engaged  in  the  present 
case. 

St  Clair  Borough  v.  Tamaqua  &  Pottsvllle 
Hlec,  By.  Co.,  supra,  a  rate  case,  cited  by  ap- 
I)ellant,  in  no  sense  confliots  with  our  decision 
at  bar  as  to  the  right  of  the  common  pleas  to 
give  the  restricted  measure  of  relief  just  in- 
dicated. In  order  'to  grant  the  injunction 
which  was  refused  in  the  St.  Clair  Case,  tbe 
chancellor  would  have  been  obliged,  in  the 
first  Instance,  to  exercise  Jurisdiction  vested 
In  the  Public  Service  Commission,  and  this 
after  a  schedule  of  increased  rates  had  been 
duly  lodged  with  that  body;  whereas,  here, 
and  in  other  like  cases,  limited  relief  by  way 
of  injunction,  to  maintain  the  status  quo 
pending  an  application  to  the  commission, 
can  be  granted  without  in  any  way  encroach- 
ing upon  the  jurisdiction  of  the  latter  tribu- 
nal. 

While  the  hearing  In  tills  case  was  on  an 
application  for  a  preliminary  Injunction,  yet 
the  court  below  appears  to  have  gone  Into 
the  matter  as  thoroughly  as  necessary  for 
present  purposes;  and,  since  the  common 
pleus  lacks  jurisdiction  in  the  premises,  save 
as  already  suggested,  no  good  purpose  will 
be  served  by  a  further  hearing.  Public  in- 
terests are  involved;  so.  In  order  to  save 
tlme^  we  have  concluded  to  enter  the  follow- 
ing order: 

Immediately  upon  return  of  this  record, 
the  court  below  Is  directed  to  modify  Its  de- 
cree granting  an  Injunction,  by  eliminating 
therefrom  all  reference  to  a  final  hearing, 
and  adding  thereto  a  provision  that  if,  on  ai>- 
plication  to  the  Public  Service  Commissiou. 
a  certificate  of  public  convenience  shall  t«e 
granted  the  defendant  municipality,  the  in- 
juncti<»i  will  be  dissolved.  The  costs  of  thU> 
appeal  are  to  be  divided. 
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STATE  V.  FALCONE.    (No.  5131.) 

(Supreme  Court  of  Rhode  Island.     July  1, 
1918.) 

1.  CntuiNix  TjAw  «=93S1(3)  —  Evidence  or 
Flight— Admissibility. 

Testimony  of  operator  of  quarry,  where  de- 
fendant worked  at  time  of  assault,  that  he  had 
not  seen  defendant  for  a  year  and  a  half  aft- 
er the  alleged  assault,  was  admissible  as  part 
of  state's  evidence  tending  to  show  that,  Im- 
me<]iately  after  assault,  defendant  ran  away 
and  cuneealed  himself. 

2.  <?BIMJNAL    Law    ®=>1169(3)— Pailube    to 
KxcLUDE  Tbbtimony  —  Pbejudicial  Errob. 

Defendant  was  not  prejudice*!  hy  evidence 
to  the  effect  that  after  the  assault  he  was  not 
seen  in  the  town  where  the  assault  was  commit- 
ted for  1%  years,  where  on  cross-examination 
he  testified  that  he  was  "kind  of  afraid"  and 
stayed  away  for  a  year  and  a  half. 

3.  Criminal  Law  <s=>C88— Keopeninc  Case 

— DiSCBETlON. 

At  the  conclusion  of  the  state's  «Tidence  in 
chief,  counsel  for  respondent  moved  that  the 
indictment  be  dismissed,  on  the  ground  that  it 
charjjed  that  the  assault  was  committed  in 
Westerly,  and  presented  no  evidence  to  estab- 
lish such  allegation.  The  attorney  for  the  state 
immediately  moved  that  he  be  permitted  to  re- 
open the  case  and  present  evidence  upon  that 
point.  The  motion  was  granted.  Held,  that  it 
was  within  the  judicial  discretion  of  the  court 
to  permit  the  state  to  introduce  the  evidence 
in  question  after  It  had  rested  its  case,  and  to 
the  exercise  of  such  discretion  no  exception  lies. 

4.  Criminal  Law  <S=a867— Conduct  of  Coun- 
sel—Pkejuuicial  Lbbor. 

That,  after  case  bad  been  reopened,  state 
offered  as  an  exhibit  a  shovel  with  which  it 
claimed  assault  had  been  committed,  offer  be- 
ing denied,  did  not  entitle  defendant  to  have 
his  motion  to  take  the  case  from  the  jury,  on 
the  ground  that  the  state  had  brought  the 
shovel  in  the  court  after  closing  its  case,  for 
the  purpose  of  improperly  influencing  the  jury, 
granted ;  the  shovel  with  which  the  state  claim- 
ed the  assault  had  been  committed  having  been 
described  by  two  witnesses,  and  defendant  hav- 
ing testified  that  he  struck  the  injured  man 
with  a  shovel. 

Exceptlous  tfom  Sui)erlor  Court,  Wasb- 
iiigton  County;  George  T.  Brown,  Judge. 

Frank  Falcone  was  found  guilty  of  an  as- 
sault with  a  dangerous  weapon,  and  brings 
exceptions.  Exceptions  overruled,  and  case 
remitted  for  sentence. 

Fred  A.  Otis,  Third  Asst.  Atty.  Gen.,  for 
the  SUte.  Herbert  W.  Rathbun  and  John  J. 
Dunn,  both  of  Westerly,  for  defendant. 

SWBETIAND,  J.  The  above-entitled 
cause  Is  an  indictment  charging  the  respond- 
ent with  an  assault  upon  one  Robert  P.  Day 
with  a  shovel,  with  intent  to  kill  said  Robert 
P.  Day.  The  case  was  tried  before  a  Justice 
of  the  superior' court  sitting  with  a  jufy,  and 
resulted  in  a  verdict  that  the  respondent  was 
guilty  of  an  assault  with  a  dangerous  weap- 
on. The  case  is  before  us  upon  the  respond- 
ent's exceptions  to  certain  rulings  of  said 
Justice  made  in  the  course  of  the  trlaL 

Upon  the  day  when  the  as.sault  is  alleged 
to  have  been  committed,  the  respondent  was 


employed  in  a  certain  quarry  In  the  town  of 
Westerly,  of  which  said  Robert  P.  Day 
was  foreman.  The  respondent  admits  that 
he  struck  said  Day  with  a  shovel,  but  claims 
that  he  did  so  to  defend  hlmseU  against  an 
assault  upon  him  by  said  Day  with  a  hammer. 

[1,  2)  The  respondent  excepted  to  the  rul- 
ing of  said  justice  permitting  the  operator  of 
said  quarry  to  testify  that  he  did  not  see  the 
respondent  until  a  year  and  a  half  after  the 
alleged  assault.  This  testimony  was  intro- 
duced by  the  state  as  part  of  its  evidence 
tending  to  show  that  after  the  alleged  as- 
sault the  respondent  Immediately  ran  away 
and  concealed  himself  from  the  authorities. 
The  witness  testified  that  after  the  occurrence 
in  question  he  searched  for  the  respondent; 
that  he  went  to  the  respondent's  house  sever- 
al times  to  look  for  him;  that  he  had  caused 
circulars  to  be  printed  and  sent  out  over  the 
country  In  an  effort  to  apprehend  the  re- 
spondent; that  when  the  witness  first  saw 
the  respondent,  a  year  and  a  half  after  the 
alleged  assault,  the  respondent  was  getting 
off  the  train  at  the  Westerly  station,  and 
when  he  saw  the  witness  the  respondent 
"kind  of  pulled  his  hat  down  over  his  eyes 
and  scooted  on  up  along  by  the  side  of  the 
train."  There  was  also  other  evidence  Intro- 
duced to  the  effect  that  although  diligent 
search  was  made  for  the  respondent,  the  po- 
lice authorities  were  unable  to  find  liim.  As 
a  part  of  this  general  line  of  inquiry  we  think 
that  the  state  should  liave  been  permitted  to 
show  when  the  re^)ondent  was  first  seen  in 
Westerly  after  the  assault  by  persons  who 
were  engaged  in  searching  for  him.  In  Its 
case  against  a  person  accused  of  crime  the 
state  may  show  that  person's  tligbt  after  the 
time  when  the  crime  was  committed,  not  be- 
cause It  raises  a  legal  presumption  of  guilt, 
but  because  it  is  a  circumstance  bearing  upon 
the  question  of  the  respondent's  guilt,  which 
may  be  presented  for  the  consideration  of  the 
Jury.  State  v.  Papa,  32  R  I.  453,  80  AtL  12. 
Further,  in  this  case  the  respondent  was  not 
prejudl<:ed  by  the  testimony  in  question,  for 
he  himself  testified  in  bis  direct  examination 
that  he  left  the  town  of  Westerly  and  stayed 
away  until  January,  1916,  about  14  months 
after  the  assault.  And  in  cross-examination. 
In  answer  to  the  question,  "Now,  what  did 
you  run  away  for?"  he  answered,  "I  was 
kind  of  afraid;"  and  he  further  testified  in 
cross-examination  that  be  stayed  away  for 
about  a  year  and  a  half. 

The  two  exceptions  of  the  respondent  re- 
lating to  ttie  admission  of  certain  testimony 
of  the  chief  of  police  of  Westerly  are  entirely 
without  m^t. 

[3]  At  the  conclusion  of  the  state's  evidence 
in  chief,  counsel  for  the  respondent  moved 
that  the  indictment  be  dismissed,  on  the 
ground  that  it  charged  that  the  assault  was 
committed  in  Westerly,  and  the  state  had  pre- 
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sented  no  evidence  to  establish  that  allega- 
tion. Immediately  the  Assistant  Attorney 
General  moved  that  he  be  permitted  to  reopen 
the  case  and  present  evidence  upon  that  point. 
Said  Justice  granted  the  motion  of  the  Assist- 
ant Attorney  General,  and  to  this  ruling  the 
respondent  excepted,  and  has  urged  that  ex- 
ception before  us.  It  Is  within  the  power  of 
a  Justice  presiding  at  a  Jury  trial  to  regu- 
late the  order  of  proof.  In  his  discretion  he 
may  admit  comi)etent  evidence  at  any  stage 
of  the  trial.  The  respondent  contends  that 
such  power  is  restricted  to  the  trial  of  civil 
causes.  No  such  distinction  exists.  It  was 
within  the  Judicial  discretion  of  said  Justice 
to  permit  the  state  to  introduce  the  evidence 
in  question  after  it  had  rested  its  case,  and 
to  the  exercise  of  such  discretion  no  excep- 
tion lies. 

[4]  In  rebuttal  the  state  sought  to  offer  as 
an  exhibit  the  shovel  with  which  it  claimed 
the  assault  had  been  committed.  The  Assist- 
ant Attorney  General  stated  that  said  shovel 
was  not  in  the  courtroom  when  the  state  was 
presenting  its  evidence  in  chief.  The  Justice 
denied  the  request  of  the  state.  The  respond- 
ent then  moved  that  the  case  be  taken  from 
the  Jury,  on  the  ground  that  the  state  had 
brought  the  shovel  into  court,  after  closing 
its  case,  for  the  purpose  of  improperly  Influ- 
encing the  Jury.  The  Justice  denied  the 
respondent's  motion.  To  this  ruling  the 
respondent  excepted,  and  has  brought  said 
exception  before  us.  In  accordance  irlth 
ordinary  practice  in  criminal  cases,  it  would 
have  been  proper  for  the  Justice  to  have  per- 
mitted the  state,  when  it  was  presenting  its 
evidence  in  chief,  to  introduce  the  shovel  as 
an  exhibit,  if  the  evidence  tended  to  establish 
the  Identity  of  the  shovel  as  the  weapon  with 
which  the  assault  had  been  committed.  Said 
Justice,  in  the  exercise  of  his  discretion,  might 
have  permitted  its  introduction  in  rebuttal. 
He  refused  to  permit  the  state  to  go  on  and 
establish  the  identity  of  the  shovel;  but  we 
fair  to  see  any  Impropriety  on  the  part  of  the 
prosecution  in  bringing  the  shovel  into  court 
and  seeking  permission  to  introduce  it.  The 
drcumstancea  give  no  support  to  the  respond- 
ent's claim  that  the  state  offered  the  shovel 
as  an  exhibit,  after  its  case  in  chief  had  been 
closed  for  the  purpose  of  Improperly  influenc- 
ing the  Jury.  Even  if  the  shovel  at  the  table 
of  the  prosecutor  was  seen  by  the  Jury,  there 
is  no  ground  for  the  inference  that  thereby 
the  minds  of  the  Jury  were  Inflamed  against 
the  respondent.  The  shovel  with  which  the 
state  claimed  that  the  assault  had  been  com- 
mitted was  described  by  two  witnesses  for 
the  prosecution  as  a  common  round-pointed 
shovel.  The  respondent  in  his  testimony  said 
that  he  struck  the  Injured  man  with  a  shovel. 
Nothing  has  been  presented  to  us  tending  to 
establish  that  the  shovel  which  the  state 
brought  into  the  courtroom  was  of  a  kind 


different  from  that  described  by  the  wltQess- 
es.  It  does  not  appear  to  us  that  the  sight 
of  a  common  shovel,  more  than  a  description 
of  it  by  witnesses,  would  be  likely  to  arouse 
in  the  Jury  a  feeling  of  antipathy  or  hatred 
against  the  respondent  Said  Justice  properly 
denied  the  respondent's  motion  to  take  the 
case  from  the  Jury. 

All  of  the  respondent's  exceptions  are  over- 
ruled, and  the  case  is  remitted  to  the  supe- 
rior court  for  sentence. 


STATE  V.  BURTON.     (No.  5141.) 

(Supreme  Court  of  Rhode  Idand.     June  19, 
1918.) 

1.  Abmt  and   Navy   €=»36  —  Offenses  bt 
Persons  in  Naval  Sebvice. 

A  member  of  the  United  States  Naval  Re 
serve  force,  driving  a  motor  vehicle  along  a  dty 
street  in  the  performance  of  on  urgent  dutj  to 
deliver  a  dispatch  under  instructions  from  his 
superior  officer,  is  not  in  time  of  war  amenihle 
to  Pub.  Laws  1916,  c.  1354,  S  17,  regulatiiig 
speed  of  motor  vehicles:  state  laws  being  sub- 
ordinate to  exigencies  oi  military  operation  bj 
the  federal  government  in  time  of  war. 

2.  Abmt  and  Navy  4=336  —  Offen'ses  bt 
PxBsoNs  IN  Naval  Service. 

A  person  in  the  military  service  of  the  Uoit- 
ed  States  in  time  of  war  may  be  prosecuted  for 
violating  a  state  law  regulating  the  rate  of 
speed  of  motor  vehicles,  where  violation  thereof 
was  not  a  matter  of  military  necessity;  but  it 
is  otherwise  where  such  necessity  exists. 

Case  Certified  from  Superior  (Tourt,  New- 
port (bounty. 

William  Burton,  on  the  complaint  of  James 
R.  Crowley,  was  charged  with  operating  a 
motor  vehicle  at  an  unreasonable  rate  of 
speed.  Question  of  law  certified  by  the  su- 
perior court.  Papers  in  case,  with  decisioa 
certified  thereon,  sent  hack  to  superior  court 
for  further  proceedings. 

Fred  A.  Otis,  Third  Asst  Atty.  Gen.,  for 
the  State.  Sheffield  &  Harvey,  of  Newport, 
for  defendant. 

SWEETLAND,  J.  This  case  is  a  crimhial 
complaint  charging  the  respondent  with  op- 
erating a  motor  vehicle  on  Thames  street,  • 
public  highway  in  the  dty  of  Newport,  at  an 
unreasonable  rate  of  speed.  Tbe  respondent 
is  a  machinist  mate,  second  class,  regularly 
enlisted  in  the  United  States  Naval  Reserve 
force,  and  said  alleged  violation  of  law  oc- 
curred while  the  respondent  was  on  duty  as 
a  dispatch  driver.  The  case  Is  before  us 
upon  the  certification  by  the  superior  court 
of  a  question  of  law  raised  by  the  Attome.T 
Generftl.  The  question  certified  is  as  fol- 
lows: 

"1.  Is  a  machinist  mate,  second  class,  reini- 
larly  enlisted  in  the  United  States  Naval  Re- 
serve force,  while  on  duty  as  a  dispatch  driver, 
and  acting  under  the  specific  inKtructii>nB  of 
his  superior  officer  to  proceed  with  all  possibi* 
dispatch,  and  assumed  by  the  officer  to  neces- 
sitate the  violation  of  the  speed  laws,  and  which 
instructions  he  was  obliged  to  obey,  in  a  loat- 


4=9For  other  caaes  see  suae  tojilc  and  KBY-NUHBBR  in  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


R.1.) 


STATK  V.  BURTON 


963 


ter  by  said  officer  deemed  to  be  of  urgency  and 
in  a  matter  appertaining  to  the  conduct  of  the 
war  between  the  United  States  and  Germany, 
amenable  to  the  laws  of  the  state  of  Rhode 
Island  for  violating  the  speed  laws  under  the 
provisions  of  chapter  298,  stction  6,  of  the 
General   Laws?" 

[1]  The  question  Is  Inexact,  and  appears  to 
us  somewhat  lacking  in  clearness.  No  ipersou 
Is  amenable  to  the  laws  of  the  state  for  vio- 
lating the  speed  laws  under  the  provisions  of 
chapter  298,  section  5,  of  the  General  Laws, 
as  said  section  Is  entirely  without  reference 
to  the  regulation  of  speed  upon  the  highway. 
The  provision  of  law  which  is  probably  re- 
ferred to  Is  that  contained  In  chapter  1354, 
section  17,  Public  Laws  approved  March  30, 
1916,  regulating  the  operation  of  motor  ve- 
hicles. From  the  language  of  the  charge  It 
Is  apparent  that  the  complainant  Intended  to 
set  out  in  said  complaint  a  violation  of  the 
provisions  of  the  last-named  section.  From 
the  argument  of  counsel  before  us  we  assume 
that  the  question  Intended  to  be  propounded 
to  us  might  be  formulated  as  follows: 

Is  a  man  of  the  United  States  Naval  Reserve 
force,  on  dntjr  as  a  dispatch  driver,  amenable 
to  the  provisions  of  chapter  1354,  section  17, 
of  the  PuUic  Laws,  while  acting  under  the  spe- 
cific instructions  of  his  superior  officer  to  pro- 
ceed in  a  motor  veliicle  with  all  possible  dis- 
patch along  one  of  the  highways  of  the  state, 
which  instruction  said  man  was  obliged  to  obey, 
wtiich  instruction  was  assumed  by  said  officer  to 
necessitate  the  violation  by  said  man  of  the 
speed  laws  of  the  state,  and  which  instruction 
was  given  by  said  officer  in  a  matter  deemed  by 
him  to  be  of  urgency  and  appertaining  to  the 
conduct  of  the  war  between  the  United  States 
and  Germany? 

In  essence  this  question  Is:  Are  the  rules 
established  by  the  General  Assembly  regulat- 
ing the  use  of  the  highways  of  the  state  sub- 
ordinate to  the  exlgrades  of  military  opera- 
tions by  the  federal  government  in  time  of 
war?  In  our  opinion  they  are.  Under  the 
Constitution  of  the  United  States,  the  con- 
duct of  the  war  now  existing  between  this 
country  and  Germany  vests  wholly  in  the 
federal  government.  Any  state  law,  the  op- 
eration of  which  will  hinder  that  government 
in  carrying  out  such  constitutional  power, 
is,  during  the  exercise  of  the  power,  6usi)end> 
ed  as  regards  the  national  government  and 
its  officers,  who  are  charged  with  the  duty  of 
prosecuting  the  war.  The  principle  is  well 
established  that  in  respect  to  the  powers  and 
duties  exclusively  conferred  and  imposed 
upon  the  federal  government  by  the  Oonsti- 
tution  of  the  United  States  the  several  states 
have  subordinated  their  sovereignty  to  that 
of  the  nation.  Ex  parte  Slebold,  100  U.  S. 
371,  25  I*  Ed.  717;  Tennessee  v.  Davis,  100  U. 
S.  257,  25  L.  Ed.  648;  In  re  Neagle,  135  U.  S. 
1, 10  Sup.  Ct.  658,  34  L.  Ed.  56 ;  In  re  Walte 
(D.  C.)  81  Fed.  359;  In  re  Fair  (a  O.)  100  Fed. 
149. 

It  is  not  questioned  that  In  time  of  war 
within  the  territory  occupied  by  the  army  or 
the  navy,  and  in  the  districts  affected  by 
military  (^orations,  a  military  commander 


( is  supreme ;  he  may  override  dvll  authority, 
I  and  pursue  whatever  course  the  necessities 
I  of  the  situation  commend  to  his  Judgment 
I  Newport  is  not  within  the  theater  of  actual 
conflict  It  is,  however,  the  headquarters  of 
the  Second  naval  district.  The  waters  about 
it  are  In  the  actual  control  of  the  naval  forc- 
es of  the  United  States,  which  are  charged 
with  the  duty  of  guarding  our  coasts  and  wa- 
terways against  surprises  and  attacks  by  an 
active  and  resourceful  enemy.  Any  plan  of 
the  naval  authorities  for  the  furtherance  of 
that  purpose  cannot  be  hampered  by  the  en- 
forcement of  the  ordinary  regulations  per- 
taining to  the  use  of  our  highways.  The  re- 
spondent is  a  sailor  in  the  service  of  the 
United  States,  and  was  bound  to  obey  the 
lawful  orders  of  his  superior  officer.  The 
order  in  question,  although  it  called  for  a 
disregard  of  the  ordinary  rules  of  conduct, 
was  not  illegal  In  the  circiunstances,  but  on 
its  face  was  one  which  was  justified  by  the 
rules  of  war  and  the  situation  then  existing 
at  Newport.  It  should  protect  the  respond- 
ent. 

[2]  In  the  arg^nment  before  us  it  was  sug- 
gested that  the  prosecution  of  this  complaint 
was  in  some  measure  forced  upon  the  police 
authorities  of  Newptwt  in  an  effort  to  re- 
strain the  inconsiderate  use  of  motor  vebl- 
cles  in  the  congested  streets  of  that  dty  by  a 
few  men  in  the  military  and  naval  service, 
who  have  appeared  to  consider  that  their 
connection  with  that  service  relieved  them 
from  an  observance  of  the  ordinary  highway 
and  traffic  regulation  of  the  state  and  dty. 
If  such  condition  exists,  this  opinion  should 
In  no  degree  foster  such  false  and  un-Ameri- 
can notion.  Such  an  attitude  Is  undoubtedly 
contrary  to  the  spirit  of  the  general  orders 
and  regulations  of  the  United  States  Army 
and  Navy.  The  prindple  which  we  have 
enundated  In  this  opinion  is  without  appli- 
cation to  cases  which  show  a  failure  to  com- 
ply with  our  laws  and  ordinances  when  no 
military  necessity  exists.  In  the  case  of  In 
re  Walte  (D.  C.)  81  Fed.  350,  the  court,  after 
stating  the  proposition  that  in  matters  with- 
in the  sole  control  of  the  government  of  the 
United  States  its  officers  carrying  forward 
such  matters  should  not  be  Interfered  with 
by  criminal  proceedings  instituted  in  the 
state  court,  said: 

"By  this  it  is  not  meant  to  assert  that  be- 
cause a  person  is  an  officer  or  agent  of  the  fed- 
eral government,  he  is  thereby  excepted  out 
from  the  jurisdiction  of  the  state  or  the  bind- 
ing force  of  its  laws.  The  mere  fact  that  when 
the  acts  by  him  done  were  done  he  was  an  offi- 
cer of  the  United  States,  charged  with  certain 
duties  to  that  government,  will  not  afford  him 
immunity  from  prosecution  under  the  laws  of 
the  state ;  nor  will  the  mere  fact  that  he  claims 
that  the  acta  done  were  within  the  line  oi  his 
official  duty  afford  him  protection,  if  the  acts  are 
such  as  to  show  that  the  claimed  immunity  is 
a  mere  subterfuge,  and  that  under  no  fair  con- 
sideration of  his  offidal  duty  could  he  have  as- 
sumed that  he  was  acting  in  bis  official  capac- 
ity when  the  acta  complained  of  were  done  by 
hfm." 
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The  question  certified,  as  we  have  Interpret- 
ed Its  Intent  and  as  we  have  reframed  it, 
In  our  opinion  should  he  answered  In  the 
negative,  and  we  so  decide.  The  papers  In  the 
case,  with  this  decision  certified  thereon,  are 
sent  back  to  the  suiwrlor  court  for  further 
proceedings. 


DAKIN  V.  CHIAPPENELU.    (So.  5094.) 

(Supreme  Court  of  Rlinde  Island.    June  19, 
1918.) 

1.  Evidence   ®=>318(2)— Hearsay. 

In  an  action  by  a  traveling  salesman  for 
wroni?ful  disclinrge,  exclusion  of  letters  from 
customers,  offered  in  evidence  by  defendant  to 
show  discharge  was  justified,  was  proper. 

2.  New   Tbial  «=»150(4)— Newly  Discover- 
ed Evidence. 

Motion  for  new  trial  on  ground  of  newly 
discovered  endence  cannot  be  granted,  wliere 
there  is  no  proof,  by  way  of  affidavit  or  other- 
wise, that  such  evidence  could  not  have  been 
obtained  by  due  diligence  prior  to  trial. 

B>xceptIons  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Elmer  J.  Rath- 
bun,  Judge. 

Assumpsit  by  John  F.  Dakin  against  Sal- 
vatore  Chlappenelli.  Verdict  for  plaintiff, 
and  defendant  brings  exceptions.  Exceptions 
overruled. 

FliUip  S.  Knauer  and  John  F.  Collins,  both 
of  Providence,  for  plaintiff.  Pettlne  &  De- 
Pasquale,  of  Providence,  for  defendant. 

PER  CURIAM.  This  is  an  action  of  the 
case  in  assumpsit,  brought  to  recover  dam- 
ages for  an  alleged  breach  of  a  written  con- 
tract On  July  9,  1913,  a  contract  was  enter- 
ed into  between  the  parties  whereby  the  de- 
fendant agreed  to  employ  the  plalntltT  for 
one  year  as  a  salesman  to  sell  two  lines  of 
goods,  which  he  (the  defendant)  manufactur- 
ed, and  wMch  were  known  as  the  "Armour 
line" 'and  the  "Allen  line."  The  agreement 
provided  for  the  payment  of  a  commission  of 
5  per  cent,  to  the  plaintiff  upon  all  goods  of 
the  "Allen  line"  sold  by  him,  and  2%  per 
cent  for  all  goods  of  the  "Armour  line."  The 
contract  contained  other  provisions,  which 
are  not  involved  In  the  present  controversy 
and  need  not  be  stated. 

The  plaintiff  claims  that  he  faithfully  per- 
formed his  part  of  the  contract.  In  January, 
1914,  the  plaintiff  was  discharged  by  the  de- 
fendant No  reason  for  such  action  was  giv- 
en at  the  time,  but  later  the  defendant  con- 
tended that  the  plaintiff  had  attempted  to 
."sell  to  customers  goods  of  the  Premier  Pin 
Company,  a  competing  concern,  and  had  also 
"stuffed"  orders,  all  of  which  had  resulted  in 
the  loss,  or  In  the  driving  away,  of  the  de- 
fendant's customers.  The  defendant  does  not 
deny  that  he  discharged  the  plaintiff,  but 
seeks  to  Justify  the  act  on  the  ground  that 
the  plaintiff  had  violated  the  contract  in  the 
particulars  before  mentioned. 


[1]  The  case  was  tried  in  the  superior  conrt, 
where  the  plaintiff  recovered  a  verdict  In  the 
sura  of  $943.  The  defendant's  motion  for  a  new 
trial  was  denied.  The  case  Is  now  before  ns 
upon  the  defendant's  bill  of  exertions. 
These  exceptions  cover  various  rulings  of  the 
trial  court  in  admitting  and  excluding  testi- 
mony, the  denial  of  the  motion  of  the  de- 
fendant to  direct  a  verdict,  and  the  denial  of 
the  defendant's  motion  for  a  new  trlaL  The 
defendant,  in  support  of  his  contention  that 
he  was  Justified  in  discharging  the  plaintiff, 
sought  to  introduce  certain  letters  received 
by  him  from  customers.  The  defendant  was 
not  permitted  to  Introduce  these  letters,  and 
we  think  the  ruling  of  the  trial  court  In  that 
respect  was  correct.  They  were  not  compe- 
tent evidence  to  prove  any  facts  which  they 
might  state.  We  think  that  there  is  suffi- 
cient evidence  in  the  case  upon  which  the 
Jury  might  properly  base  its  verdict,  and  we 
see  no  error  in  the  refusal  of  the  trial  court 
to  direct  a  verdict  for  the  defendant,  or  In 
its  denial  of  the  defendant's  motion  for  a 
new  trial. 

[2]  One  of  the  grounds  upon  which  the  de- 
fendant based  his  motion  for  a  new  trial  was 
newly  discovered  evidence:  Subsequent  to 
the  trial  the  defendant  took  One  deposition  of 
Nathan  Lauter.  We  find  such  a  depositioo 
among  the  papers  in  the  case,  but  It  is  seal- 
ed up,  and  does  not  appear  to  have  been  op- 
ened. It  is  asserted,  however,  by  both  the 
plaintiff  and  defendant,  that  this  deposition 
was  used  in  place  of  an  affidavit  in  argaiai; 
the  motion  for  a  new  trial.  We  are  not  ad- 
vised as  to  the  form  or  manner  in  which  it 
was  brought  to  the  attention  of  the  trial 
court,  and  its  contents  are  not  disclosed  to 
us  by  the  record.  Whatever  may  have  been 
the  alleged  newly  discovered  evidence,  there 
Is  no  proof,  by  way  of  affidavit  or  otherwise, 
showing  that  such  evidence  could  not  have 
been  obtained  by  due  diligence  prior  to  the 
trial.  Without  such  proof  a  motlcm  for  a 
new  trial  cannot  be  granted  on  the  ground  of 
newly  discovered  evidence. 

The  defendant's  exceptions  are  all  overrul- 
ed, and  the  case  is  remitted  to  the  superior 
court,  with  direction  to  enter  Judgment  for 
the  plaintiff  on  the  verdlcc 


GREENOUGH  v.  CATUN  et  al.     (No.  422.) 

(Supreme   Court   of  Rhode   Island.     June  26, 
1918.) 

Husband  and  Wife  «=>133(1)  —  Pbopebty 
Devised— Evidence. 
Evidence  held  to  show  that  one-half  interest 
in  corporate  stock  in  name  of  testator  had  be- 
longed to  wife. 

Case  Certified  from  Superior  Court,  Provi- 
dence and  Bristol  Counties. 

Action  by  William  B.  Greenough,  executor 
and  trustee  under  the  will  of  Charles  A.  Cat- 
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lin,  against  Henry  G.  Catlln  and  others.  C3er- 
Uiicd  under  Gen.  Laws  1909,  c.  289,  |  35. 
Parties  ordered  to  present  a  form  of  decree 
for  approval. 

Harry  P.  Cross,  of  Providence,  for  com- 
plainant. Bugene  A.  Kingman  and  Edwards 
&  Angell,  all  of  Providence,  for  Mary  B.  H. 
Clark. 

PER  CURIAM.  After  full  consideration 
of  tho  evidence  in  the  above  cause,  this  court 
is-  of  the  oplnon  that  Frances  Louisa  (Her- 
rlck)  Catlln,  wife  of  Charles  A.  Catlln,  was  at 
the  time  of  her  death  the  beneficial  owner  of 
one-half  of  the  10  shares  of  stock  In  the 
Mumford  Chemical  Works  which  stood  In  the 
name  of  Charles  A.  Catlln  frMn  and  after 
April  26,  1895,  and  up  to  the  time  of  his 
deiith.  One-half  of  this  stock  was  paid  for  by 
Mrs.  Catlln  with  her  own  money ;  and  Mr. 
Catlln  left  an  explicit  declaration  In  his  own 
handwriting,  attached  to  the  certificate  and 
Inclosed  with  It  In  an  envelope,  stating  In 
substantial  efCect  that  Mrs.  Catlln  was  the 
owner  of  one-half  thereof,  lylvldends  paid 
on  this  stock  by  the  Rumford  Chemical 
Works  are  shown  by  books  of  account  kept 
by  Mr.  and  Mrs.  Catlln  to  have  been  equally 
divided  between  them  up  to  the  time  of  Mrs. 
CatUn's  death. 

We  are  of  the  opinion  that  this  beneficial 
interest  of  Airs.  Catlln  passed  to  Charles  A. 
Catlln  by  Mrs.  CatUn's  will  under  the  second 
clause  thereof;  that  it  was  property  which 
Mr.  Catlln  received  from  the  estate  of  Us 
wife,  Frances  Louisa  (Herrick)  Catlln,  and 
passed  under  the  eighth  clause  of  Mr.  Cat- 
lin's  will  to  the  respondent  Mary  H.  Clark, 
sister  of  Mrs.  Catlln;  said  respondent  being 
named  In  the  bill  and  answer  Mary  Elizabeth 
Herrick  Clark.  It  appeals  from  the  answer 
of  the  Rumford  Chemical  Works,  one  of  the 
respondents,  that  it  has  no  Interest  in  the 
subject-matter  of  the  bill,  and  is  prepared  to 
allow  the  stock  to  be  transferred  upon  Its 
books  as  it  shall  be  advised  and  directed  by 
tliis  court 

In  our  opinion  it  is  the  duty  of  the  com- 
plainant to  transfer  5  shares  of  the  capital 
stock  of  the  Rumford  Chemical  Works  to 
Mary  Elizabeth  Herrick  <./tark,  and  to  pay 
over  to  her  such  dividends  as  have  been  re- 
ceived on  such  5  shares  since  the  death  of 
Charles  A.  Catlln,  if  any;  and  it  Is  our 
opinion,  further,  that  the  remaining  5  shares 
of  said  stock,  with  dividends  thereon  receiv- 
ed, if  any,  should  be  transferred  by  the  com- 
plainant as  executor  to  himself  as  trustee 
under  Mr.  Catlln's  will,  and  that  the  Rum- 
ford Chemical  Works  should  allow  such 
transfers  upon  its  proper  books  and  Issue 
proper  certificates  therefor. 

The  parties  may  present  a  form  of  decree 
for  our  approval  on  July  1, 1918,  at  10  o'clock 
in  the  forenoon. 


MINGO  V.  RHODE  ISLAND  CO. 

(No.  5085.) 

(Supreme  Court  of  Rhode  Island.    July  1, 
1918.) 

1.  Appeai,  and  Erbob  «=>1075  —  Revibw  — 
Ebbob  Wafved  in  Appellate  Ooubt. 

An  exception  to  a  ruling  sastaining  demur- 
rer to  a  replication  is  waived,  where  plaintiff 
states  before  Supreme  Court  that  he  does  not 
rely  on  such  replication. 

2.  Master  and  "Servant  «=3354— Workmen's 
Compensation  Acts  —  Election  of  Reme- 
dies. 

Under  Workmen's  Compensation  Act  (Laws 
1912,  e.  831),  art.  3,  g  21,  proTidlng  that  em- 
ploy4  injured  through  negligence  of  person  other 
other  than  employer  shall  not  be  entitled  to 
receive  damages  from  such  person  and  also 
compensation,  payment  of  compensation  under 
agreement  filed  in  and  approved  by  court  tliat 
employs  shall  sue  negligent  third  party  and  re- 
turn compensation  in  the  event  of  recovery  of 
damages  does  not  preclude  employ^  from  suing 
negligent  third  party. 

Baker  and  Vincent,  JJ.,  dissenting. 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Wlllard  B.  Tan- 
ner, Presiding  Justlca 

Action  by  John  Mingo  against  the  Rhode 
Island  Company.  Demurrer  to  replicatloDS 
sustained,  and  plaintiff  excepts.  Exception 
to  ruling  sustaining  demurrer  to  first  replica- 
tion overruled.  Exertions  to  rulings  sus- 
taining demurrers  to  other  r^llcations  sus- 
tained, and  case  remitted  for  further  pro- 
ceedings. 

A.  B.  Crafts,  of  Providence,  for  plaintiff. 
Clifford  Whipple  and  Earl  A.  Sweeney,  both 
of  Providence,  for  defendant. 

STBIARNS,  J.  This  Is  an  action  at  law  to 
recover  damages  for  negligence.  The  plain- 
tiff, a  truck  driver  in  the  employ  of  the  Prov- 
idence Coal  Company,  on  the  16th  day  of  Au- 
gust, 1916,  was  Injured  in  a  collision  between 
hl.s  truck  and  a  trolley  car  of  the  defendant 
caused,  as  he  alleges,  by  the  negligence  of 
the  defendant.  The  defendant  pleaded  the 
general  issue,  and  in  Us  second  plea  alleges 
that  on  September  27,  1916,  the  plaintiff  and 
his  employer  entered  into  an  agreement  in 
accordance  with  the  "Workmen's  Compensa- 
tion Act,"  whereby  the  said  coal  company 
agreed  to  pay  the  plaintiff  a  certain  sum  for 
ineillcal  aid,  and  also  compeusatlcHi  at  the 
rate  of  $5.84  per  week  during  the  period  of 
total  incapacity  resulting  from  said  injury; 
that  this  agreement  was  duly  approved  by  a 
justice  of  the  superior  court  on  the  5th  day 
of  October,  1016,  which  agreement  is  now  on 
file  in  the  office  of  the  clerk  of  said  court 
and  that  said  coal  company  paid  to  the  plain- 
tiff In  accordance  with  the  terras  of  the 
agreement  the  sum  of  $70.08  as  compensa- 
tion under  the  terms  of  the  compensation 
act.  To  this  plea  the  plaintiff  filed  several 
replications,  to  each  of  which  the  defendant 
demurred.    The  superior  court  sustained  the 


^=9For  otb«r  casw  Me  aame  topic  and  KEY-NUMBER  In  all  Key-Numbered  DlgesU  and  Indexes 


Digitized  by 


Google 


966 


103  ATLANTIC  BEPOBTEB 


(B-I. 


demurrers,  to  which  decision  the  plaintiff 
duly  excepted,  and  the  plaintiff  now  comes 
to  this  court  by  bill  of  exceptions. 

[1]  The  first  replication  does  not  refer  to 
any  agreement,  but  alleges  a  tender  to  the 
employer  of  the  amount  received  from  him 
and  a  refusal  by  the  employer  to  receive  the 
same.  At  the  hearing  before  this  court  the 
plaintiff  stated  that  he  did  not  rely  on  this 
replication,  and  the  exception  to  the  decision 
of  the  superior  court  in  sustaining  the  de- 
murrer to  this  replication  Is  overruled. 

In  the  sixth  replication,  which  raises  the 
main  question  In  this  case,  the  plaintiff  al- 
leges that  the  agreement  with  his  employer 
was  made  on  the  express  understanding  and 
agreement  between  the  plaintiff  and  his  em- 
ployer that  the  plaintiff  should  receive  the 
compensation  provided  for  in  said  agree- 
ment, as  approved,  and  proceed  to  bring  ac- 
tion against  the  defendant  for  the  negligence 
of  defendant,  and  that  the  plaintiff  should 
be  bound  and  liable  to  repay  to  his  employer 
all  moneys  received  by  him  under  said  agree- 
ment out  of  any  money  or  damages  recover- 
ed from  the  defendant;  that  this  action  is 
brought  In  accordance  with  an  express  agree- 
ment between  the  plaintiff  and  his  employer 
for  the  purpose  of  recovering  the  compensa- 
tion paid  to  plaintiff  by  his  employer,  as 
well  as  for  the  benefit  of  the  plaintiff. 

In  the  other  replications  the  plaintiff  al- 
leges in  different  phraseology  the  agreement 
between  the  plaintiff  and  his  employer  and 
that  before  this  suit  was  begun  the  plaintiff 
made  a  lawful  tender  to  his  employer  of  the 
amount  which  had  been  paid  to  him  by  his 
employer;  that  this  tender  was  refused  by 
his  employer;  and  that  since  such  tender 
and  refusal  the  plaintiff  has  refused  to  ac- 
cept any  money  from  his  employer  under  the 
agreement.  By  the  demurrer  the  defendant 
claims  that,  notwithstanding  the  tender  and 
refusal  to  accept  further  compensation,  the 
agreement  with  the  employer,  duly  filed  and 
approved,  remains  In  fuU  force  and  effect 
and  constitutes  an  election  of  remedies  on 
the  part  of  the  plaintiff  which  bars  the 
plaintiff  from  proceeding  against  this  de- 
fendant for  damages,  and  relies  on  the  pro- 
visions of  section  21,  art.  3,  Workmen's  Com- 
pensation Act  of  1912,  which  Is  as  follows: 

"Sec.  21.  Where  the  injury  for  which  com- 
pensation is  payable  under  this  act  was  caused 
under  {^rcumstances  creating  a  legal  liability  in 
some  person  other  than  the  employer  to  pay 
damages  in  respect  thereof,  the  employ^  may 
take  proceedings  both  against  that  person  to  re- 
cover damages  and  against  any  person  liable  to 
pay  compeiisation  imder  this  act  for  such  com- 
pensation, but  shall  not  be  entitled  to  receive 
both  damages  and  compensation;  and  if  the 
employ^  has  been  paid  compensation  under  this 
act,  the  person  by  whom  the  compensation  was 
paid  shall  be  entitled  to  indemnity  from  the 
person  so  liable  to  pay  damages  as  aforesaid, 
and  to  the  extent  of  such  indemnity,  shall  be 
subrogated  to  the  rights  of  the  employe  to  re- 
cover damages  therefor." 

This  section  Is  substantially  the  same  as 
section  6  of  the  English  Workmen's  Compen- 


sation Act  of  1906  (chapter  58,  6  Bdw.  7), 
and  upoo  comparison  of  the  two  acts  It  is 
apparent  that  the  Rhode  Island  act  was  pat- 
terned closely  after  the  English  act. 

The  English  Workmen's  Compensation 
Act  of  1897  (chapter  37,  60  &  61  Vict.),  re- 
pealed by  the  act  of  1906,  provided  that 
the  injured  employe  might  "at  his  option  pro- 
ceed" either  against  the  third  person  negli- 
gent to  recover  damages,  or  under  the  com- 
pensation act  against  his  employer  for  com- 
pensation, but  not  against  both.  Each  of  ttie 
English  acts  supra  provided  that  the  em- 
ployer should  be  Indemnified  by  the  negligent 
third  person. 

In  view  of  the  history  of  tliis  dass'of  leg- 
islation In  England  and  the  similarity  of  oar 
compensation  act  to  the  English  act,  the  de- 
cisions of  the  English  courts  are  of  great 
importance  in  the  determination  of  the  ques- 
tion t>efore  us. 

In  the  case  of  Oliver  v.  Nautilus  Steam 
Shipping  Co.,  19  Times  Law   Reports,   607 
(1903),   it  appears  that  the  plaintiff,   while 
in  the  employ  of  Rodgers  &  Co.,  ship  repair- 
ers, was  injured  by  reason  of  the  negligence 
of  an  employe  of  the  defendant.    The  plain- 
tiff notified  his  employer  of  the  accident,  and 
some  weeks  later  the  agent  of  an  insurance 
company,  with  whom  the  employer  had  ef- 
fected insurance  against  accidents  to  work- 
men in  their  employ,  paid  plaintiff  £4  13s.  4d. 
being  at  the  rate  of  £1   a  week   for  four 
weeks  and  four  days,  and  the  plaintiff  signed 
a  receipt  therefor  stating  that  the  money  was 
received  from  his  «nployers  "on  account  of 
compensation  which  may  be  or  become  due 
to  me  under  the  Workmen's  Compensation 
Act,  1897."     A  few  days  thereafter  a  mem- 
ber of  his  trade  union  cautioned  the  plain- 
tiff against  accepting  any  further  payments 
without  stipulating,  that  he  did  so  without 
prejudice.    Accordingly,  when  the  Insurance 
agrait  next  called  and  tendered  the  plalntifF 
£1  as  payment  for  one  week   to   date,  the 
plaintiff  Informed  him  that  he  could  only  ac- 
cept that  and  any  further  payments  "with- 
out prejudice,"  to  which  the  agent  assented. 
The  plaintiff  then  accepted  the  £1,  and  sign- 
ed a  receipt  as  before,  though  the  rec^pt  did 
not  itself  contain  the  words  "without  preju- 
dice."    Weekly  payments  of  £1  a  week  con- 
tinued to  be  made  to  him  upon  receipts  as 
before  for  more  than  four  months,  when  he 
refused  to  accept  any  further  payments,  and 
shortly  thereafter  brought  suit  against  the 
defendant.     The  case  was  tried  by  a  judge 
without  a  Jury,  who  held  that  the  plaintiff 
was  debarred  by  the  provisions  of  the  Work- 
men's Compensation  Act  of  1897  from  pursu- 
ing his  action   against  defendant.     On  ap- 
peal the  court  said  that  the  question  in  tbe 
case  was,  Had  the  workman  received  com- 
pensation   from    bis    employers    under   the 
act?  that  upon  the  facts  the  whole  of  the 
payments,  from  first  to  last,  must  be  treated 
as   having  been   made   "without  prejudice," 
and  that  'Justice  required  that  in  this  case 
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tbe  court  abould  hold  tbat  the  workman  bad 
not  Irrevocably  bound  himself  by  what  he 
bad  done,  or  exercised  his  option  under  the 
section  so  as  to  enable  the  defendants  to  say 
they  were  not  liable  to  him  at  common  law." 
The  appeal  was  allowed  and  the  decision  of 
the  lower  court  was  reversed. 

In  Wright  T.  Lindsay  and  others,  49  Scot. 
L.  R.  210  (1911),  it  appears  that  the  platnttfT 
was  injured  In  a  collision  with  a  motorcar 
which  belonged  to  tbe  defendaoO,  the  driver 
of  which  was  negligent  After  the  accident 
the  plaintiff  claimed  and  received  compensa- 
tion from  his  employers  under  the  Work- 
uim's  Compensation  Act  of  1906  and  his  em- 
ployers paid  him  certain  sums  as  compensa- 
tion, but  this  was  done  upon  the  express  un- 
derstanding that  the  plaintiff  was  to  sue  the 
party  in  f^ult  for  damages,  and.  If  he  was 
successful,  the  sums  given  to  him  in  the 
meantime  by  bis  employers  were  to  be  re- 
tnmed.  The  defendants  pleaded  that  the 
plaintiff  had  already  received  compensation 
from  his  employers,  and  that  his  right  to  re- 
cover against  them  was  barred  by  section 
6  of  the  English  act  of  1006.  On  appeal  it 
was  held  that  plaintiff  was  not  barred  there- 
by from  bringing  his  action  for  damages 
against  the  defendants.  The  court  at  page 
21ii  says: 

"The  question  is  whether  the  pursuer's  claim 
against  the  defenders  is  excluded.  It  would  cer- 
tainly be  odd  if  it  should  be  so,  seeing  (hat  both 
the  parties  to  the  agreement,  which  is  said  to 
operate  as  a  bar,  understood  and  intended  that 
the  pursuer,  notwithstanding  the  payments, 
fihould  be  at  full  liberty  to  proceed  against  the 
defenders  at  common  law,  and  the  defenders  can 
show  no  good  ground  in  equity  why  they  should 
be  absolved  from  their  civU  liabili^  to  the  pur- 
suer. Under  the  arrangement  between  the  pur- 
suer and  his  own  employers  they  are  secnred 
against  being  called  upon  to  malie  any  pay- 
ment to  the  employers  after  tliey  have  settled 
the  pursuer's  claim  as  judicially  ascertained. 
•  •  •  Unless,  therefore,  the  lanRiioRe  of  sec- 
tion 6  admits  of  no  other  construction  than 
that  put  upon  it'  b^  the  sheriff,  there  seems  no 
good  gronnd  in  principle  or  in  equity  why  the 
pursncr  should  be  barred  from  recovering  dam- 
ages at  common  law  to  which  ex  hypothesi  he  is 
otherwise  entitled."  "The  sixth  section  of  the 
1906  act  is  expressed  in  different  terms  from 
the  corresponding  section  of  the  earlier  act. 
The  workman  is  now  entitled  to  take  proceedings 
both  against  the  third  party  by  whose  negli- 
gence he  has  been  injured  and  against  his  own 
employers  under  the  act.  In  this  respect  it  is 
more  favorable  than  tbe  earlier  act,  which  gave 
tbe  workman  only  an  option  to  proceed  either 
at  law  against  the  third  party  to  recover  dam- 
ages or  against  his  employers  for  coropcn.sation 
under  the  act,  but  not  against  both.  The  only 
limitation  now  is  that  he  shall  not  be 'entitled  to 
recover  both  damages  and  compensation.  The 
sheriffs  in  deciding  the  case  against  the  pur- 
sner  have  put  a  very  narrow  meaning  upon 
the  word  'recover.'  In  their  view  it  is  enough 
that  the  pursuer  has,  as  in  question  with  his 
employers,  accepted  payments  of  money  from 
them  as  in  satisfaction  of  compensation  under 
the  act.  I  do  not  think  I  should  have  differed 
from  them  if  the  payments  had  not  t>een  made 
and  accepted  under  reservation  of  the  pursuer's 
right  to  proceed  against  third  parties.  But 
where  a  payment  is  made  by  an  employer  to  his 
workman  on  the  footing  that  he  sfaaU  be  enti- 
tled to  recover  damages  at  common  law  against 


third  parties,  and  that  the  sums  which  the  em- 
ployer has  disbursed  are  to  be  repaid  out  of  any 
damages  which  he  may  so  recover,  I  think  the 
case  is  entirely  different.  The  compensation  so 
paid  is  in  the  nature  of  an  advance  by  the  em- 
ployer for  the  maintenance  of  the  pursuer  pend- 
ing proceedings  to  make  good  his  claim,  and  is 
only  accepted  as  in  full  ot  the  workman's  right 
under  the  act  against  his  employer  in  the  event 
of  his  claim  against  the  third  party  being  un- 
successful. I  cannot  think  that  it  was  ever  in- 
tended that  the  act  should  make  ineffectual  an 
arrangement  of  this  kind,  eminently  reasonable 
from  the  point  of  view  of  both  workman  and 
employer  and  in  the  interests  of  both.  The 
English  case  of  Oliver  [1903]  2  K.  B.  639, 
although  decided  under  tbe  previous  act,  is  a 
distinct  authority  for  the  contrary  proposition." 

[2]  The  oases  cited  show  the  rule  to  be  set- 
tled under  the  English  Compensation  Act, 
where  payments  are  received  from  the  em- 
ployer by  the  employ^  under  a  bona  fide 
agreement  that  the  money  is  to  be  returned 
If  damages  are  obtained  from  the  wrongdoer, 
that  the  employe  is  not  barred  thereby  from 
proceeding  against  the  wrongdoer  for  damag- 
es. The  fact  of  tender  and  refusal  is  not  of  Im- 
portance, as  it  is  the  agreement  which  is 
the  vital  thing.  Inasmuch  as  our  Workmen's 
Compensation  Act  was  enacted  by  the  Legis- 
lature in  1912,  the  year  following  the  deci- 
sion in  the  Wright  Case,  supra,  the  construc- 
tion placed  upon  the  statute  by  the  English 
courts,  according  to  the  established  rules  of 
statutory  construction.  Is  entitled  to  very 
great  weight,  and  In  our  (pinion.  In  view  of 
the  similarity  of  the  two  acts,  Is  of  persua- 
sive authority  in  the  decision  of  this  case. 
But  the  defendant  seeks  to  avoid  the  force 
of  these  precedents,  and  claims  that,  as  the 
payments  by  the  employer  were  made  under 
an  agreement  filed  In  court  and  approved  by 
the  court,  which  agreement  is  in  full  force, 
the  approval  of  the  agreement  by  the  court  is 
a  formal  adjudication  of  the  case  by  the 
court,  and  that  as  a  consequence  thereof 
the  employe  must  be  held  to  have  made  an  Ir- 
revocable election  under  the  act  The  pro- 
ceedings authorized  by  our  compensation  act 
with  reference  to  the  employer's  liability  are 
of  two  kinds:  First  in  the  case  of  an  agree- 
ment in  regard  to  compensation  between  the 
employer  and  employ^,  it  Is  provided  that 
a  memorandum  of  the  agreement  signed  by 
the  parties  shall  be  filed  in  the  office  of  the 
clerk  of  the  superior  court  The  clerk  Is  di- 
rected to  docket  the  same,  and  at  once  to 
present  the  agreement  to  a  Justice  of  the  su- 
perior court  for  hla  approval,  and,  when  so 
approved,  tbe  Agteemeat  is  made  enforceable 
by  any  suitable  process.  The  details  of  the 
agreem^t  which  may  be  made  are  carefully 
defined  In  the  statute,  and  it  Is  expressly 
provided  that  such  agreement  shall  be  ap- 
proved by  said  Justice  only  when  its  terms 
conform  to  the  provisions  of  the  act.  It  is 
further  provided  that  the  superior  court  may 
review  this  agreement  at  any  time  within  two 
years  from  the  date  of  approval  upon  the  ap- 
plication of  dther  party,  and,  if  the  condi- 
tion of  the  employe  has  subsequently  chang- 
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ed,  the  court  In  Its  discretion  may  Increase, 
diminish,  or   discontinue   the   compensation. 

The  agreement  also  may  be  modified  at  any 
time,  by  the  sul>sequent  agreement  between 
the  parties  without  the  intervention  of  the 
court,  provided  that  the  modified  agreement 
la  subsequently  approved  by  the  superior 
court  In  the  second  case,  where  the  parties 
fail  to  iigree  as  to  compensation,  it  Is  pro- 
vided that  proceedings  may  be  commenced  by 
the  employer,  employfi,  or  any  person  In  In- 
terest by  the  filing  In  the  superior  court  of  a 
petition  In  the  nature  of  a  petition  in  equity. 
The  respondent  must  file  an  answer  within 
ten  days,  and,  after  assignment  for  hearing 
on  motion  day,  the  court  Is  directed  to  hear 
witnesses,  decide  the  merits  of  the  contro- 
versy, and  file  a  decision  in  writing  with  the 
clerk  of  the  court,  with  provision  that  a  de- 
cree shall  be  entered  thereon. 

Apparently  one  purpose  of  these  provisions 
In  regard  to  procedure  Is  to  encourage  the 
making  of  agreements,  and  as  far  as  possi- 
ble to  avoid  the  necessity  of  litigation  be- 
tween employer  and  employf.  If  an  employG 
falls  to  reach  an  agreement  with  his  employ- 
er, the  latter  may,  by  adversary  proceedings, 
by  petition,  secure  an  adjudication  of  the 
employe's  claim,  and  by  section  6,  art.  3,  the 
court  in  Its  discretion  may  award  costs  of  the 
suit  against  the  employ^.  The  mere  adjudica- 
tion by  the  court  of  the  employe's  claim  can- 
not therefore  be  held  In  every  case  to  bar  the 
right  of  the  employe  to  sue  the  negligent 
third  person.  In  the  case  of  an  agreement 
the  statute  does  not  specify  the  party  by 
whom  the  agreement  shall  be  filed,  but  simply 
provides  that  it  "shall  be  filed  In  the  ofiice  of 
the  clerk  of  the  superior  court."  If  the  agree- 
ment is  filed  by  the  employer,  which  Is  the 
usual  case,  the  approval  of  tlie  agreement  by 
the  court  in  such  a  case  cannot  fairly  be  con- 
sidered as  an  election  of  remedies  by  the  em- 
ploye. Inasmuch  as  the  act  provides  that  a 
claim  against  the  employer  shall  be  barred 
unless  an  agreement  or  petition  Is  filed  In 
court  within  two  years  of  the  date  of  In- 
Jury,  it  is  apparent  that,  in  some  cases  at 
least.  In  order  to  fully  protect  himself  the 
employe  may  be  compelled  to  file  his  claim 
betoTe  the  question  of  the  liability  of  the  neg- 
ligent third  person  can  be  finally  adjudicated 
In  the  court. 

In  view  of  these  considerations  it  does 
not  seem  to  us  that  the  fact  that  the  employe 
is  the  moving  party  in  securing  the  approval 
of  an  agreement  or  the  adjudication  of  the 
court  in  the  action  on  petition  alters  the 
situation,  as  by  section  21  the  employe  Is 
given  express  authority  to  take  proceedings 
both  against  the  employer  and  the  negligent 
third  person,  that  is,  to  secure  a  legal  adju- 
dication of  his  claim  against  both  parties, 
and  the  only  limitation  to  this  right  to  take 
proceedings  is  that  tlie  employe  shall  not 
be  entitled  to  receive  both  damages  and  com- 
pensation.   The  employer  Is  given  the  right 


of  Indemnity  against  the  negligent  third  pe^ 
son,  with  the  intention  that  the  final  payment 
for  the  damage  sutTered  by  the  employe  shall 
be  made,  not  by  the  employer,  but  by  the  neg- 
ligent third  person  who  is  responsible  for 
the  injury.  The  effect  of  the  agreement  in 
question  is  to  accomplish  this  purpose  of  the 
statute  and  to  aid  the  employer  in  secnring 
the  right  of  indemnity  given  to  him  by  the 
statute.  It  is  not  the  purpose  of  this  statnte 
to  lessen  o9  to  change  the  liability  of  the 
negligent  third  person  who  Is  fully  protected 
therein  from  a  double  liability,  and  in  our 
opinion  it  was  not  the  Intention  of  the  Legis- 
lature to  restrict  the  right  of  the  employe  to 
make  and  act  upon  such  an  agreement  as  the 
one  In  question,  and  we  do  not  think  that 
the  mere  approval  by  the  court  of  the  agree- 
ment, procured  by  the  initiative  of  either 
employe  or  employer,  should  be  construed  u 
a  bar  to  the  employe's  right  of  action  against 
the  person  responsible  for  the  injury. 

As  already  indicated,  the  demurrer  to  the 
first  replication  was  properly  sustained,  and 
the  exception  to  this  ruling  Is  overruled.  Tlie 
exceptions  to  the  rulings  sustaining  the  de- 
murrers to  the  other  replications  are  sustain- 
ed, and  the  case  is  remitted  to  the  superior 
court  for  further  proceedings. 

BAKER,  J.  (dissenting).  As  I  do  not  con- 
cur in  the  conclusion  reached  by  the  majority 
of  the  court  I  hereby  state  the  grounds  of  my 
dissent. 

The  plaintiff  was  employed  on  August  16, 
1916,  by  the  Providence  Coal  Company  as  a 
driver  of  one  of  its  coal  teams,  and  on  that 
day  received  injuries  In  consequence  of  a 
collision  of  the  team  he  was  driving  with  a 
street  car  of  the  defendant  corporation.  In 
section  21  of  article  3  of  the  Workmen's  Com- 
pensation Act,  it  Is  provided  that: 

"Where  the  injury  for  which  compensation  Is 
payable  under  this  act  was  caused  under  cir- 
cumstances creating  a  legal  liability  in  some 
person  other  than  the  employer  to  pay  damaga 
in  respect  thereof,  the  employe  may  take  pro- 
ceedings both  against  that  person  to  recover 
damages  and  against  any  person  liable  to  jay 
compensation  under  this  act  for  such  compen- 
sation, but  shall  not  he  entitled  to  receive  both 
damages  and  compensation." 

The  precise  question,  which  arises  on  de- 
murrer, is  whether  plaintiff  has  received  com- 
pensation under  said  act  from  bis  emplo^r. 
The  defendant  by  its  special  plea  In  bar  al- 
leges: 

"That  on,  to  wit,  the  16th  day  of  August,  .\^. 
D.  1016.  the  date  of  the  alleged  injury  to  t'le 
said  plaintiff,  he,  the  said  plaintiff,  and  his  en^- 
ployer,  the  Providence  Coal  Company,  were 
subject  to  the  provisions  of  a  cettain  act  of  the 
(iencral  Assembly  of  said  state,  known  as  the 
'Workmen's  Compensation  Act';  that  on,  to  wit 
the  2Tth  day  of  September,  A.  D.  1916,  the  said 
plaintiff  and  the  said  Providence  Coal  Com- 
pany entered  into  an  agreement  under  said  act, 
whereby  the  said  Providence  Coal  Company 
agreed  to  pay  the  said  plaintiff  a  certain  sum  for 
medical  aid  and  also  compensation  at  the  rate 
of,  to  wit,  $5.84  per  week  durinR  the  period  of 
total   incapacity   resulting  from  on   injury  al- 
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leged  to  haTe  occurred  on,  to  wit,  the  10th  day 
of  Angust,  A.  D.  1916,  which  said  agreement 
was  duly  approved  by  a  justice  of  said  court  on, 
to  wit,  the  0th  day  of  October,  A.  U.  1916,  and 
is  now  on  file  in  the  office  of  the  clerk  of  said 
court;  that  said  Providence  Coal  Company  paid 
to  the  said  plaintiff  compensation  under  said 
act  in  accordance  with  the  terms  of  said  agree- 
ment, in  the  sum  of,  to  wit,  $70.08." 

To  this  plea  the  plaintiff  filed  six  replica- 
tions, the  first  of  which  he  waives.  The  sec- 
ond replication  alleges  that  said  ajfreenient 
was  obtained  on  the  "distinct  understanding 
and  representation  that  the  plaintiff  could 
at  any  time  dlsafllrm  the  same  and  tender 
and  pay  back  the  money  received  thereun- 
der," and  thereafter  be  entitled  to  bring  his 
action  against  the  defendant.  The  other  fonr 
replications  allege  that  said  pleaded  agree- 
ment was  made  "on  the  express  understand- 
ing and  agreement"  between  him  and  his  em- 
ployer, which  in  the  third  replication  Is  stat- 
ed to  be  "that  the  plaintiff  should  bare  the 
right  at  any  time  to  return  all  compensation 
received  from  said  Providence  Coal  Compa- 
ny under  said  agreement,  and  thereupon  of 
bringing  action'  against  this  defendant  tor 
negligence."  In  the  fourth  replication  the 
"e:cpress  understanding  and  agreement"  is 
said  to  be  that: 

"The  plaintiff  should  receive  the  compensa- 
tion provided  for  in  said  agreement,  as  ap- 
proved, and  proceed  to  brinR  action  against  the 
defendant  •  •  •  and  should  be  bound  and 
liable  to  repay  all  moneys  received  by  him  un- 
der said  agreement  out  of  damages  received  or 
recovered"  from  defendant. 

In  the  fifth  r^llcatlon  the  "express  under- 
standing" Is  essentially  the  same  as  that  in 
the  fourth;  and  in  the  sixth  replication  the 
"express  understanding"  is  stated  to  be  that: 

"Plaintiff  should  receive  the  compensation  pro- 
vided for  in  said  agreement,  as  approved,  and 
proceed  to  bring  action  against  this  defendant 
for  negligence,  •  •  •  and  shoald  be  bonnd 
to  repay  tu"  its  employer  "all  moneys  received 
by  him  under  said  agreement  out  of  any  moneys 
or  damages  received  or  recovered"  from  the 
defendant;  "and  the  plaintiff  alleges  that  he  has 
received  divers  sums  of  money  and  payments 
under  and  by  virtue  of  said  agreement  filed  and 
approved  by  the  superior  court,  as  alleged  in 
said  defendant's  said  plea." 

The  plaintiff  alleges  in  most  of  the  replica- 
tions that  before  bringing  this  action  he  had 
tendered  back  the  moneys  received  from  his 
employer,  but  that  It  had  refused  to  receive 
them. 

The  defendant  demurred  to  all  of  these 
replications,  and  the  superior  court  sustained 
the  demurrers,  to  which  ruling  the  plaintiff 
duly  excepted,  and  the  case  Is  before  this 
court  on  his  exceptions  to  such  ruling. 

This  makes  it  necessary  to  consider  the 
effect  of  an  employer  and  employ^  reaching 
an  agreement  in  regard  to  compensation  un- 
der the  Workmen's  Compensation  Act,  sign- 
ing a  memorandum  of  such  agreement,  and 
filing  the  same  in  the  ofilce  of  the  clerk  of 
the  superior  court  and  of  the  latter's  presen- 
tation of  such  agreement  to  a  Justice  of  the 
superior  court,  and  in  particular  of  the  ap- 


proval by  said  Justice  of  the  agreement  The 
provision  for  the  making,  filing,  and  approv- 
ing of  such  agreements  by  employer  and  em- 
ploye is  contained  In  section  1  of  said  article 
3  on  Procedure  which,  so  far  as  is  now  im- 
portant to  quote,  Is  as  follows: 

"If  the  employer  and  the  employ^  reach  an 
agreement  in  regard  to  compensation  under  this 
act,  a  memorandum  of  such  agreement  signed  by 
the  parties  shall  be  filed  in  the  office  of  the 
clerk  of  the  superior  court  having  jurisdiction  of 
the  matter  as  provided  in  section  16  of  this 
article.  The  clerk  shall  forthwith  docket  the 
same  in  a  book  kept  for  that  purpose,  and  shall 
thereupon  present  said,  agreement  to  a  justice  of 
the  superior  court,  and  when  approved  by  the 
justice  the  agreement  shall  be  enforceable  by 
said  superior  court  by  any  suitable  process,  in- 
cluding executions  against  goods,  chattels  and 
real  estate,  and  including  proceedings  for  con- 
tempt for  willful  failure  or  neglect  to  obey  the 
provisions  of  said  agreement.  No  appeal  shall 
lie  from  the  agreement  thus  approved  unless 
upon  allegation  that  such  agreement  had  been 
procured  by  fraud  or  coercion.  Such  agreement 
shall  be  approved  by  the  justice  only  when  its 
terms  conform  to  the  provisions  of  ttua  act." 

Not  all  agreements  for  amicable  settle- 
ment made  by  employer  and  employ^  can  be 
approved  by  a  Justice,  but  only  those  which 
by  their  "terms  conform  to  the  provisions  of 
this  act,"  and  there  are  several  coses  in 
which  it  is  held  that  agreements  not  in  con- 
formity to  such  acts  are  no  bar  to  proceed- 
ings under  the  act.  It  is  obvious  that  when 
approved  an  agreement  under  the  act  be- 
comes conclusively  binding  upon  the  parties 
thereto.  Appeal  therefrom  Is  permls-slble 
only  lipon  allegation  of  fraud  or  coercion. 
And  while  section  14  permits  the  court  at 
any  time  within  two  years  after  ai^roval  of 
an  agreement,  upon  petition,  to  change  the 
amount  of  compensation,  if  the  dianged  con- 
dition of  the  employ^  warrants  it,  and  also 
permits  the  parties  to  modify  the  original  by 
a  subsequent  agreement  subject  to  its  approv- 
al by  the  superior  court  and  Its  being  in  con- 
formity with  the  terms  of  the  act,  it  Is  plain 
that  until  an  agreement  is  altered  in  one  of 
these  ways  it  continues  to  be  binding  upon 
the  parties  thereto.  Section  1  also  makes  an 
approved  agreement  enforceable  by  the  su- 
perior court  "by  any  suitable  process,  includ- 
ing executions  against  goods,  chattels  and 
real  estate,  and  including  proceedings  for 
contempt  for  willful  failure  or  neglect  to 
obey  the  provisions  of  said  agreement,"  which 
is  precisely  the  language  used  In  section  6 
relative  to  the  enforceability  of  decrees  of 
the  superior  court  entered  after  hearing 
and  decision  upon  a  petition  asking  for  com- 
pensation unaer  the  act.  An  approved  agree- 
ment, therefore,  has  the  validity  and  force  of 
a  judicial  decree.  This  is  made  clear  by 
chapter  936  of  the  Public  Laws  In  amend- 
ment of  article  3  of  the  Workmen's  Compen- 
sation .Vet  of  1913,  which  provides  that  "pro- 
ceedings in  all  cases  under  this  act  shall  bo 
deemed  matters  of  record,"  although  In  fact 
required  only  to  be  filed,  numbered  and  dock- 
eted.    An   agreement  made,   filed,  and   ap- 
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proved  as  provided  In  section  1,  Is  certainly  a 
proceeding  under  the  act.  See  Page  v.  Burt- 
well.  2  K.  B.  D.  R.  758  (1908). 

Section  21  of  article  3  of  our  act  Is,  In  sub- 
stance, the.  same  as  section  6  of  the  Work- 
men's Compensation  'Act  of  1906  of  Great 
Britain,  except  that  the  latter  uses  the  word 
"recover"  In  place  of  "receive"  in  our  act. 
Schedule  II  of  the  British  act  by  section  9 
provides  that: 

"Where  the  amount  of  compensation  under 
this  art  has  been  ascertained  •♦•  ei- 
ther by  a  committee  or  by  an  arbitrator  or  by 
agreement,  a  memorandum  thereof  shall  be 
sent,  -in  manner  prescribed  by  rules  of  court, 
♦  •  •  to  the  registrar  of  the  county  court 
who  shall  ♦  •  *•  on  being  satisfied  as  to  its 
genuineness,  record  such  memorandum  in  a  spe- 
cial register  without  fee,  and  thereupon  the 
memorandum  shall  for  all  purposes  be  enforce- 
able as  a  county  court  judgment." 

There  are  provisions  giving  the  registrar 
authority  to  refuse  to  record  an  agreement 
under  which  the  compensation  is  payable  to 
a  person  under  disability  or  to  dependents,  if 
he  deems  the  amount  inadequate,  or  that  the 
agreement  was  obtained  by  fraud  or  undue 
influence.  And  the  Judge  of  the  county  court, 
within  six  months  after  the  record  of  the 
agreement,  may  order  the  record  to  be  re- 
moved from  the  register  on  proof  "that  the 
agreement  was  obtained  by  fraud,  undue  in- 
fluence or  other  improper  means."  See  Elli- 
ott's The  Workmen's  Compensation  Act  (1913, 
«th  Ed.)  p.  551. 

Section  8  of  schedule  II  under  the  'act  of 
1897  provided  for  the  record  of  an  agreement, 
and  made  it  enforceable  as  a  Judgment  when 
recorded.  Elliott,  supra,  p.  562.  Many  of 
the  states  in  the  union  have  provisions  more 
or  less  similar  for  the  recording  of  agree- 
ments under  Workmen's  Con4>ensatlon  Acts. 
It  is  well  settled  that: 

"It  is  a  rule  of  the  common  law  that  the  rec- 
ord of  a  court  imports  such  absolute  verity  that, 
as  a  general  rule,  no  person  against  whom  it 
is  producible  is  allowed  in  collateral  proceedings 
to  aver  or  prove  as  error  in  fact  a  matter 
contrary  thereto."  11  Am.  Sc  Eng.  Encyc  of 
Law,  389. 

See,  also,  16  Cyc.  684. 

In  State  Bank  of  Indiana  v.  Young,  2  Ind. 
171,  52  Am.  Dec.  501,  which  was  a  bill  in 
equity  to  amend  the  record  in  a  law  case  and 
to  enforce  a  parol  agreement  of  compromise, 
the  court  (2  Ind.  171,  52  Am.  Dec.  on  page 
501)  says: 

"The  bill  shows  that  after  the  parol  agree- 
ment was  made,  the  parties,  in  pursuance  of  it, 
appeared  in  court,  and  had  a  judgment  rendered 
in  the  cause  for  the  plaintiff.  The  rendition  of 
that  judgment  put  an  end  to  the  previous  parol 
agreement  on  the  subject.  For  the  terms  of 
that  judgment  we  must  look  to  the  records  alone 
of  the  court  that  rendered  it.  The  plaintiff  is 
estopped  from  saying  that  the  judgment  does  not 
accord  with  the  previous  parol  contract.  In  the 
case  of  a  mere  written  agreement,  neither  party 
is  permitted  to  say  that  the  terms  previously 
agreed  upon  by  parol  were  different  from  those 
shown  by  the  agreement  in  writing,  and  be  will 
therefore,   notwithstanding   the    written   agree- 


ment, resort  to  the  one  by  parol.     The  rule  is 
the  same  a  fortiori  in  the  case  of  a  record." 

See,  also,  Starlrack  v.  Starbuck,  173  N.  T. 
503,  506,  66  N.  E.  193,  93  Am.  St.  Rep.  631 ; 
15  R.  C.  h.  Judgments,  f  436. 

As  under  our  Workmen's  Compensation 
Act  a  memorandum  of  agreem^it  in  regard 
to  compensation  under  the  act,  signed  by  em- 
ployer and  employ^,  iSled  in  the  office  of  the 
superior  court,  and  afterwards  approved  by  a 
justice  thereof,  is  thereupon  "deemed  a  mat- 
ter of  record,"  and  by  the  act  is  in  effect  given 
the  meaning,  character,  and  enforceability  of 
a  decree  or  judgment  of  the  superior  court,  a 
party  to  such  an  agreement,  so  long  as  it  con- 
tinues unmodified  in  manner  as  provided  by 
tiie  act  itself,  is  estopped  from  saying  in  any 
proceeding,  where  the  existence  and  effect  of 
such  approved  agreement  are  pertinent  facts, 
that  the  agreement  as  filed  and  approved  Is 
not  the  real  and  entire  agreemmt  In  otber 
words,  he  cannot  aver  ana  prove  some  ante- 
cedent or  contemporaneous  "express  under- 
standing" wUch  is  in  conflict  with  the  ap- 
proved agreement.  In  this  case  the  plaintiff  is 
not  entitled  to  aver  and  prove  the  reserva- 
tion of  the  right  to  disafDrm  the  approred 
agreement,  as  alleged  in  the  second  r^llca- 
tion,  as  that  right  is  inconsistent  with  the 
agreement  anu  contrary  to  his  rights  under 
the  act  itself  after  the  agreement  was  ap- 
proved. Nor  can  he  aver  and  prove  a  prior 
or  contemporaneous  "express  understanding," 
as  set  forth  in  the  other  four  r^Uca- 
tlons,  that  he  had  reserved  the  right  to  re- 
turn or  to  repay  to  his  employer  "all  com- 
pensation received"  by  him  from  it  under 
said  agreement,  because  such  understanding 
is  Inconsistent  with  the  approved  agreement, 
and,  if  embodied  in  the  agreement,  wonld 
make  it  an  agreement  not  in  conformity 
with  the  act,  and  because  also  it  is,  in  sub- 
stance, an  attempt  to  reserve  a  right  to  modi- 
fy the  approved  agreement  without  the  con- 
sent of  the  superior  court. 

Notwil^istanding    'the   numerous   reported 
cases  tmder  the  various  compensation  acts, 
no  case  has  been  cited  to  the  court  which 
shows  an  attempt  to  prove  tiiat  antecedent 
or     contemporaneous     "imderstandlngs     or 
agreements"  can  affect  an  agreement  duly 
approved  or  recorded,  as  the  case  may  be^ 
under  compensation  acts.    After  a  somewhat 
diligent  search  I  have  found  no  such  case. 
And  because  the  statutes  themselves  so  clear- 
ly declare  the  character  of  approved  or  re- 
corded agreements,  there  are  naturally  few 
cases  which  discuss  the  effect  to  be  given 
them.    There  are  some,  however.     In  Fife 
Coal  Co.  V.  Lindsay,  1  B.  W.  C.  C.  117  (190bi 
a  workman  who  had  been  receiving  compen- 
sation at  the  rate  of  16s.  lid.  a  week  by  vir- 
tue of  a  memorandum   of  agreement  duly 
registered  in  July,  1905,  subsequently  return- 
ed to  work  for  the  same  employer  and  re- 
c^ved  some  wages  and  about  one-third  of 


Digitized  by 


Google 


R.I.) 


MINOO  y.  RHODE  ISLAND  CO. 


971 


tbe  compensation  allowed  by  the  agreement 
In  December,  1900,  the  employers  had  de- 
sired to  further  reduce  the  compensation,  but 
the  workman  would  not  agree  to  this,  and 
later  left  the  service,  claiming  that  total  in- 
capacity to  work  had  again  supervened,  and 
cbarged  bis  employers  full  compensation  un- 
der the  recorded  memorandum  of  July,  1905, 
the  only  registered  agreement.  The  employ- 
ers asked  for  a  stay  on  the  ground  that  the 
recorded  agreement  had  been  superseded  by 
subsequent  agreements  to  pay  and  to  accept 
less  compensation.  Lord  Ordinary  Dondas 
denied  the  stay  or  suspension,  and  on  appeal 
the  Scotch  Court  of  Session  upheld  the  Ordi- 
nary, Lord  Justice  Clerk  saying: 

"There  wa«  a  recorded  agreement  entered  into 
between  the  complainers  and  the  respondent  by 
which  his  compensation  was  fixed  at  158.  lid., 
and  it  is  for  that  sum  that  the  complainers 
have  received  a  charge.  Their  ground  of  sus- 
pension is  that  the  charger  agreed  at  various 
times  to  accept,  and  did  accept,  a  less  amount, 
and  this  is  not  disputed.  But  the  only  record- 
ed agreement  is  that  for  15s.  lid.,  and  the 
charger  alleges  that  he  is  again  totally  inca- 
pacitated, and  therefore  entitled  to  enforce  the 
recorded  agreement  until  it  is  either  varied  by 
the  recording  of  another  agreement  or  by  a 
decision  in  the  tribunal  appointed  for  varying 
or  ending  a  payment  fixed  under  the  statute. 
The  complainers  seek  to  prove  facts  in  regard 
to  the  alleged  subsequent  agreements  and  the 
present  condition  of  the  charger.  I  am  of  opin- 
ion that  the  Lord  Ordinary  has  rightly  refused 
to  allow  such  proof.  The  act  contemplates  that 
such  matters  shall  be  disposed  of  in  a  sum- 
mary manner  by  the  statutory  tribunal,  and 
when  an  agreement  has  been  recorded,  variation 
of  that  agreement  is  not  to  be  sought  in  a 
suspension  in  the  Supreme  Court,  but  in  an 
application  under  tbe  act  (Sched.  II,  i  8)." 

In  Tlgue  V.  ColvUle  &  Sons,  43  S.  L.  R. 
129  (1905)  Lord  Low  on  page  136,  in  discuss- 
ing Steel  T.  Oakbank  Oil  Co.,  5  F.  244,  says: 

"The  main  ground  of  Judgment  was  that  the 
agreement  having  been  recorded  was  equivalent 
to  a  decree,  and  that  that  decree  must  remain 
in  force  until  it  was  recalled." 

He  quotes  Lord  Adam  as  saying  in  that 
case: 

"Once  an  order  for  weeUy  payment  has  been 
obtained  by  a  workman  under  the  act,  and  the 
memorandum  of  agreement  duly  recorded,  that 
continues  in  force  until  it  is  altered  by  some 
other  order" 

— and  after  referring  to  another  case  Lord 
Low  adds: 

"In  both  these  cases  the  fact  that  the  agree- 
ment had  been  recorded  and  was  an  equivalent 
to  a  decree  was  an  essential  element  in  the  judg- 
ment which  was  prououaced,  and  in  that  re- 
spect these  cases  differed  entirely  from  the  pres- 
ent case,  in  which  there  was  no  decree,  express 
or  implied,  but  only  an  unrecorded  agreement." 

See,  also,  Fife  Coal  Co.  v.  Davidson,  44 
S.  L.  R.  108  (1906).  All  of  these  cases  are 
under  tbe  act  of  1897. 

In  Schofleld  v.  W.  C.  Clough  &  Co.,  6  B. 
W.  C.  C.  67  (1913),  a  workglrl  who  was  born 
on  February  9,  1889,  met  with  an  accident 
on  Febmary  8,  1910.  Compensation  at  the 
rate  of  full  wages,  8s.  2d.  per  week,  was 
paid  to  her  under  memorandum  of  agree- 
ment to  pay  her  full  wages  during  total  in- 


capacity. The  memorandum  was  recorded 
on  the  assumption  that  she  was  an  infant. 
Under  the  act  of  1906  a  workman  under  21 
years  of  age,  whose  average  weekly  earnings 
are  less  than  20  shillings,  is  entitled  ta  full 
wages  for  total  incapacity,  where  a  work- 
man 21  years  of  age  is  entitled  to  but  one- 
half  of  such  wages.  See  Schedule  I,  i  1.  Tbe 
employers  having  failed  In  an  attempt  to 
get  tbe  register  rectified  on  the  ground  that 
she  was  not  an  Infant,  attempted  two  years 
after  the  recording  of  the  agreement  to  have 
the  record  removed  on  tbe  same  ground.  The 
county  conrt  judge  granted  the  application. 
On  appeal  It  was  held  that  he  had  no  power 
to  remove  the  record  except  under  Schedule 
II  (9)  (e)  and  therefore  no  jorisdictlon  in  the 
case.  Cozens-Hardy,  M.  R.,  says  in  tbe 
course  of  his  opinion: 

"A  person  ceases  to  be  a  minor  at  tbe  begin- 
ning of  the  last  day,  and  not  the  commencement 
of  the  next  day.  The  parties  met,  the  date  not 
being  concealed.  They  undoubtedly  did  agree 
to  pay  8s.  2d.  An  application  was  made  by  tli« 
girl  to  record  a  memorandum  of  that  agreement. 
It  was  recorded  and  the  memorandum  was  an 
agreed  record  of  that  which  in  fact  had  been 
agreed  upon.  •  •  •  jfow  the  application  is 
made  by  the  employers  to  remove  the  agreement 
from  the  record,  and  they  seek  to  do  that  under 
schednle  II  (9),  which  provides  for  what  is  call- 
ed recording  the  agreement.  •  *  *  Schednle 
II  (0)  (e)  says  he  may  within  six  months  order 
that  the  record  may  be  removed.  «  «  • 
There  is  here  a  period  of  limitation;  no  more 
than  six  months  is  to  elapse.  Fraud,  undue  in- 
fluence, improper  means,  are  grounds  for  remov- 
al. The  only  thing  in  this  case  alleged  is  mu- 
tual mistake  on  a  point  of  law.  That  may  or 
may  not  be  a  ground  for  getting  an  agreement  re- 
scinded or  set  aside  under  the  general  jurisdic- 
tion of  the  court  We  are,  however,  dealing 
with  a  special  jurisdiction  afforded  to  the  judge 
of  the  county  court,  and  there  is  no  presumption 
that  the  judge  is  to  have  general  or  larger  ju- 
risdiction." 

These  cases  show  tbe  effect  given  to  a 
recorded  agreement  under  the  British  Acts, 
and  are  entitled  to  much  weight  In  determin- 
ing the  effect  to  be  accorded  an  approved 
agreement  under  our  own  act  which  contains 
many  features  In  common  with  tbe  British 
Acts. 

The  Important  and  determining  fact  in 
the  present  case  Is,  of  course,  whether  the 
plaintiff  has  received  from  his  employer  com- 
pensation payable  under  the  Workmen's 
Compensation  Act  for  the  Injury  to  recover 
damages  for  which  he  has  brought  this  ac- 
tion against  the  defendant.  It  is  conceivable 
that  a  workman  might  take  proceedings  rel- 
ative to  some  injury  both  against  his  em- 
ployer and  some  other  person,  against  bis 
employer  for  CMupensation  under  the  act, 
and  against  tbe  other  person  for  damages 
for  negligence,  and  might  prosecute  such 
proceedings  until  he  had  secured  an  ai>proved 
agreement  with  his  employer  or  a  dei-ree  of 
the  court  against  such  employer,  and  until 
he  had  also  obtained  a  Judgment  for  dam- 
ages against  the  person  charged  with  ni^li- 
gence,  provided  that  no  to  that  time  he  had 
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neither  received  compensation  from  the  one 
nor  damages  from  the  other.  But  at  some 
time  or  other  he  must  choose  between  com- 
pensation and  damages.  And  at  whatever 
stage  of  the  proceedings  he  receives  any  com- 
pensation as  such  or  any  damages  as  such 
he  makes  his  election  of  remedy,  and  In  con- 
sequence cannot  afterwards  proceed  further 
against  the  other  of  the  two  against  whom 
he  had  taken  proceedings.  In  the  present 
case  the  defendant  alleges  that  the  plaintiff's 
employer  has  paid  him  "compensation  under 
said  act  in  accordance  with  the  terms  of 
said  agreement,"  and  the  plaintiff  in  his 
sixth  replication  •  expressly  alleges  that  "he 
has  received  divers  sums  of  money  and  pay- 
ments under  and  by  virtue  of  said  agreement 
filed  and  approved  by  the  superior  court,  as 
alleged  in  said  defendant's  said  plea."  In 
other  words,  the  defendant  alleges  and  the 
plaintiff  admits  that '  he  has  received  com- 
pensation under  the  act.  He  cannot  now, 
therefore,  be  permitted  to  claim  or  prove 
that  he  has  not  received  compensation.  The 
fact  that  an  injured  employ^  repays  to  his 
employer  money  received  from  him  is  imma- 
terial, if  it  was  originally  paid  to  him  under 
the  Workmen's  Compensation  Act  Such 
original  payment  can  be  set  up  as  a  bar  to 
an  action  for  damages  against  a  third  per- 
son for  negligence.  Huckie  v.  London  Coun- 
ty Council,  26  Times  L.  R.  580  (1910). 

I  do  not  discuss  the  cases  of  Oliver  v.  Nau- 
tilus Steam  Shipping  Co.  and  Wright  v. 
Ijindsay,  cited  in  the  majority  opinion,  for 
the  reason  that,  however  much  weight 
should  Ije  given  them  in  a  case  in  which  the 
significant  fact  is  the  acceptance  by  an  in- 
jured employ^  of  moneys  paid  him  by  his 
employer,  accompanied  by  a  reservation,  ex- 
press or  implied,  on  the  part  of  the  employ^ 
of  all  his  rights,  they,  in  my  opinion,  cannot 
be  regarded  as  authoritative  in  the  decision 
of  a  case  like-  the  present  one,  in  which  there 
appear  as  the  significant  and  controlling 
facts  that  an  employer  and  an  employe  have 
entered  into  a  formal  written  agreement  in 
regard  to  compensation  under  the  Workmen's 
Compensation  Act,  that  such  agreement  has 
been  approved  by  the  superior  court,  and  by 
such  approval  has  acquired  the  force  and 
validity  of  a  judicial  decree,  and,  finally, 
that  the  employd  admits  that  he  has  received 
from  his  employer  "divers  sums  of  money 
and  payments  under  and  by  virtue  of  said 
agreement  filed  and  approved  by  the  superior 
court."  And  in  each  one  of  the  preceding 
replications  he  admits  the  payment  of  money 
to  him  by  his  employer  "under  and  by  virtue 
of  said  agreement  filed  and  approved"  as 
aforesaid. 

In  my  Judgment  the  plaintiff  has  made  his 
choice  to  receive  compensation  and  In  con- 
sequence Is  conclusively  barred  from  seeking 
damages  from  the  defendant. 

All    the   plaintiff's   exceptions   should    be 


overruled,  and  the  case  be  remitted  to  the 
superior  court  for  further  proceedings. 

VINCENT,  J.,  concurs  in  dissenting  opin- 
ion of  BAKER,  J. 


RHODE  ISLAND  HOSPITAL  TRUST   CO. 
V.  DAVIS  et  al.     (No.  417.) 

(Supreme  Court  of   Rhode   Island.     June    27, 
1918.) 

1.  Wills     ®=>471— Constbuction— Sepabatx 
Parts. 

Where  one  paragraph  of  will  provides  for 
payment  to  testator's  children  of  Income  of 
trust  fund,  the  payment  of  which  was  not  oth- 
erwise provided  for,  and  the  following  para- 
graph provides  that  income,  the  payment  of 
which  "notwithstanding  the  provisions  of  the 
last  preceding  paragraph,"  was  not  provided  for, 
shall  accumulate  for  benefit  of  remaindermen, 
the  former  paragraph  and  not  latter  will  gov- 
ern, upon  death  of  son,  in  disposition  of  income 
given  bim. 

2.  Wills  ©=9548  —  Constbuctioh  —  Heibs 
— Childbex. 

A  will  directing  payment  of  income  to  "such 
of  my  children  other  than  'J.'  as  shall  be  liv- 
ing •  •  •  and  the  children  of  such  of  them 
as  shall  not  be  then  living,"  held  to  give  no 
share  of  income  to  children  of  "J." 

3.  Wills   i3=>456  —  Constbuction  —  liAX- 

QUAGE. 

In  construing  a  will,  the  language  used  will 
be  given  its  ordinary  meaning,  unless  a  contrary 
intention  clearly  appears. 

Case  Certified  from  Superior  Court,  Provi- 
dence and  Bristol  (Aunties. 

BUI  by  the  Rhode  Island  Hospital  Trust 
Company,  as  trustee  under  the  wiU  of  James 
Linton  against  Sara  A.  Davis  and  others, 
asking  for  instructions  as  to  the  proper  con- 
struction of  certain  provisions  of  the  wiU. 
Decree  directed. 

Tillinghast  &  Collins,  of  Providence^  for 
complainant  Gardner,  Pirce  &  Thoriiley, 
Murdock  ft  Tillinghast,  and  Henry  M.  Boss, 
Jr.,  all  of  Providence,  for  various  respond- 
ents. 

SWESITLAND,  J.  This  is  a  biU  In  eqnity 
brought  by  the  Rhode  Island  Hospital  Trust 
Company  as  trustee  under  the  will  of  Jamea 
Linton,  asking  for  instructions  as  to  the 
proper  construction  of  certain  provisions  of 
the  will  pertaining  to  the  payment  of  the  in- 
come of  the  trust  fund. 

James  Linton  died  in  Pawtacket,  January 
24,  1913.  His  estate  was  fully  administered 
by  the  executor.  By  his  will  the  testator 
gave  a  number  of  legacies,  and  then  in  the 
ninth  clause  he  gave  and  devised  the  re^t 
and  residue  of  his  estate  to  the  Rhode  Is- 
land Hospital  Trust  Company,  In  trust,  and 
provided  that  said  trust  should  continue  for 
the  period  of  20  years  from  and  after  his 
decease.  The  testator  explained  his  purpose 
In  the  following  language: 

"This  trust  is  established  primarily  to  pro- 
vide an  income  from  the  principal  for  the  ben- 
efit   of   my   two  children,    Sara   A.  .Davis  and 
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James  Linton,  Jr.,  in  the  proportion  and  in  the 
manner  hereinafter  proviued  so  long  as  they 
shall  both  survive  me." 

Tlie  trustee  was  directed  to  pay  the  net 
Income  of  said  trust  fund  to  said  Sara  A. 
Davis  and  James  Linton,  Jr. ;  seven-tenths 
thereof  to  Sara  A.  Davis,  and  three-tenths 
thereof  to  James  Linton,  Jr.  The  testator 
siieclflcally  provided  for  the  disposition 
which  should  be  made  of  said  seven-tenths 
of  the  net  Income  in  case  his  daughter  Sara 
should  not  be  living  at  the  time  of  his  de- 
cease, or  should  die  during  the  continuance 
of  the  trust.    Said  provision  is  as  follows : 

"In  case  my  daughter  Sara  shall  not  be  liv- 
ing at  my  decease  or  shall  die  during  the  contin- 
uance of  this  trust,  her  daughter,  Hope  C. 
Drury,  wife  of  William  II.  Drary,  shall  take  her 
mother's  share  (seven-tenths),  and  in  case  Hope 
shall  die  before  the  termination  of  the  trust, 
leaving  no  child  or  children,  said  income  shall 
thereafter  go  to  my  daijghters,  Carrie  P.  Hawes 
and  Margaret  P.  Jillson,  share  and  share  alike, 
and  in  case  of  the  death  of  Carrie  or  Margaret 
or  of  both  before  the  expiration  of  the  trust, 
their  children  shall  take  the  share  of  their 
parent,  the  children  taking  per  stirpes  and  not 
per  capita,  and  in  case  Hope  C.  Drury  shall  die 
before  the  termination  of  said  trust,  leaving  a 
child  or  children,  such  child  or  children,  as  the 
case  may  be,  dtall  take  the  parent's  share." 

Then  follows  In  said  will  two  paragraph! 
upon  the  construction  of  which  the  deter- 
mination of  this  case  mainly  turns.  The  first 
of  these,  which  we  shall  hereinafter  refer  to 
as  the  "first  paragraph,"  is  as  follows: 

"And  as  to  all  said  net  income  the  payment  <rf 
which  is  not  herein  provided  for,  the  same  shall 
be  divided  and  apportioned  equally  between  such 
of  my  children  other  than  James  Linton  Jr. 
as  shall  l>e  living  at  the  time  of  the  ascertain- 
ment and  vesting  of  the  said  quarterly  payments 
respectivoly,  as  aforesaid,  and  the  children  of 
such  of  them  as  sliall  not  t>e  then  living,  and 
the  survivors  of  them  from  time  to  time,  chil- 
dren  to  take  per  stirpes  and  not  per  capita." 

The  next  paragraph-  of  the  will,  which  we 
shall  hereinafter  refer  to  as  the  "second 
paragraph,"  is  as  follows: 

"If,  notwithstanding  the  provisions  of  the  last 
preceding  paragraph,  any  case  should  arise  in 
the  administration  of  this  trust  in  which  pro- 
vision is  not  found  herein  for  the  payment  of 
any  of  said  installments  of  income,  or  any  por- 
tion or  portions  of  the  same,  said  trustee  is 
hereby  empowered  to  retain  the  same  nntil  the 
termination  of  this  trust,  keeping  the  same  in- 
vested, and  turning  it  over  with  the  accumula- 
tions to  the  parties  who  shall  be  entitled  to  said 
trust  estate  upon  the  termination  of  the  trust." 

The  testator's  daughters,  Sara  A.  Davis, 
Carrie  P.  Hawes,  and  Margaret  P.  JlUson, 
are  still  living;  the  testator's  son,  James  Lin- 
ton, Jr.,  died  November  21,  1915,  after  the 
death  of  the  testator,  leaving  surviving  him 
as  his  only  child  and  belr  at  law  the  re- 
spondent James  Linton,  3d. 
In  Its  bill  the  trustee  states  that: 
"Certain  ot  the  respondents  have  claimed  that 
the  three-tenths  of  the  income  of  said  trust 
fund  which  was  payable  to  James  Linton,  Jr., 
during  his  lifetime  have  now  become  payable  to 
the  respondents  Sara  A.  Davis,  Carrie  P.  Hawes, 
and  Margaret  P.  Jillson,  and  your  orator  is  un- 
certain as  to  whether  under  the  terms  of  said 
will  said  three-tenths  C/io)  of  the  net  income 
should  be  so  paid  or  should  be  otherwise  paid 


or  should   be   accumulated   for  the  benefit  of 
the  remaindermen  under  said  trusts" 

— ^and  the  trustee  asks  that  it  may  he  in- 
structed as  to  Its  duty  with  respect  to  the 
distribution  of  said  three-tenths  of  the  net  In- 
come under  said  trusts.  By  the  provisions  of 
his  will,  which  we  have  quoted  above,  the 
testator  expressly  considered  the  possibility 
of  his  daughter's  death  during  the  trust  peri- 
od, and  clearly  provided  in  the  event  of  such 
death  for  the  disposition  of  her  seven-tenths 
share  in  every  contingency  likely  thereafter 
to  arise.  Naturally  the  testator  would  then 
have  passed  to  the  consideration  of  what 
should  be  done  with  his  son's  three-tenths  • 
share  In  the  event  of  his  son's  death  during 
the  trust  period.  He  does  not,  however,  re- 
fer specifically  to  the  possible  death  of  his 
son,  nor  to  the  disposition  which  In  that  case 
should  be  made  of  the  three-tenths  share  of 
the  net  Income.  In  the  paragraph  which  we 
have  designated  as  the  "first  paragraph"  the 
testator  does  In  general  terms  direct  the 
manner  of  distribution  of  "all  said  net  In- 
come the  payment  of  which  Is  not  herein 
provided  for,"  and  in  the  so-called  "second 
paragraph"  the  testator  endeavors  to  pro- 
vide for  any  case  which  might  arise  In  the 
administration  of  the  trust  "in  which  provi- 
sion Is  not  found  herein  for  the  payment  of 
any  of  said  Installments  of  Income,"  not- 
withstanding the  provisions  of  the  "first  par- 
agraph." 

[1]  The  first  question  to  be  determined  Is 
whether  the  distribution  of  said  three-tenths 
of  the  net  Income,  after  the  death  of  James 
Linton,  Jr.,  during  the  trust  period,  is  con- 
trolled by  either  the  first  or  second  para- 
graphs that  we  have  designated,  and,  if  so,  by 
which.  Under  the  language  of  the  "second 
paragraph"  it  has  been  suggested,  as  the  pos- 
sible Intent  of  the  testator,  that  in  the  event 
of  the  death  of  James  Linton,  Jr.,  during  the 
continuance  of  the  trust,  said  three-tenths 
of  the  net  Income  and  the  accumulations 
thereof  should  be  turned  back  Into  the  prin- 
cipal of  the  tru.st  fund,  to  be  distributed  at 
the  end  of  the  trust  period.  The  provisions 
of  this  paragraph  are  without  application  to 
the  situation  now  existing,  as  its  language 
clearly  shows  that  It  was  Intended  to  he  op- 
erative only  in  case  circumstances  arose  for 
which  the  preceding  paragraph  had  failed  to 
provide.  In  our  opinion  the  "first  paragraph" 
is  adequate  to  deal  with  the  condition  now 
existing.  By  Its  language  it  was  intended  to 
control  "as  to  all  said  net  income  the  pay- 
ment of  which  Is  not  herein  provided  for"; 
and  there  is  no  other  portion  of  the  will 
which  provides  for  the  payment  of  said  three- 
tenths  share  of  net  Income  after  the  death 
of  James  Linton,  Jr.,  during  the  trust  period. 
In  accordance  with  its  provisions,  therefore, 
said  three-tenths  share  should  be  paid  as  it 
accrues  to  some  one  or  more  of  these  respond- 
ents, in  accordance  with  the  construction 
which  should  be  given  to  said  "first  para- 
graph." 
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[2]  Sara  A.  Davis,  Carrie  P.  Hnwes,  and 
Margaret  P.  Jillson  claim  that  they,  as  the 
only  children  of  the  testator  "living  at  the 
time  of  the  ascertainment  and  vesting  of  the 
quarterly  payments"  of  net  income  now  in 
question,  are  entitled  to  have  said  quarterly 
payments  divided  and  apportioned  equally 
among  them.  The  guardian  ad  litem  of 
James  Linton,  3d,  urges  that  said  James  Lin- 
ton, 3d,  as  the  only  child  of  James  Linton,  Jr., 
now  deceased,  is  entitled  to  share  with  bis 
said  three  aunts  in  the  division  and  appor- 
tionment of  said  three-tenths  of  the  net  in- 
come. The  guardian  ad  litem  bases  his  claim 
upon  the  construction  which  he  would  have 
the  court  give  to  said  "first  paragraph."  He 
urges  that  when  In  said  paragraph  the  testa- 
tor used  the  language  "such  of  my  children 
other  than  James  Ldnton,  Jr.,  as  shall  be  liv- 
ing at  the  time  of  the  ascertainment  and 
vesting  of  the  said  quarterly  payments  re- 
spectively, as  aforesaid,  and  the  children  of 
such  of  them  as  shall  not  be  then  living,"  he 
intended  that  the  payments  of  net  income 
governed  by  said  paragraph  should  be  divid- 
ed and  apportioned  between  two  classes,  viz. 
his  children  and  his  grandchildren;  that  he 
designated  the  first  class  as  "such  of  my  chil- 
dren other  than  James  Linton,  Jr.,  as  shall 
be  living  at  the  time  of  the  ascertainment 
and  vesting  of  said  quarterly  payment,"  and 
the  second  class  he  desljniated  as  "the  chil- 
dren or  such  of  them  as  shall  not  then  be  liv- 
ing." Said  guardian  contends  that  the  an- 
tecedent of  the  word  "them"  in  the  clause 
last  quoted  is  not  the  words  "my  chlldrea 
other  than  James  Linton,  Jr.,"  appearing  In 
the  previous  clause,  but  merely  the  words 
"my  children."  The  argument  of  said  guard- 
ian Is  not  without  force,  although  contrary 
to  what  appears  to  us  to  be  the  natural  con- 
struction of  said  language.  His  contention 
would  have  greater  weight  If  it  were  aided 
by  the  other  provisions  of  the  will.  It  is  not, 
however.  In  considering  the  claim  that  by 
this  very  general  language  the  testator  In- 
tended that  James.  Linton,  3d,  should,  on  his 
father's  death,  take  the  father's  share  of  In- 
come, It  la  very  significant  that  the  testator 
expressly  provided  In  the  preceding  para- 
graph that,  on  the  death  of  Mrs.  Davis,  dur- 
ing the  trust  period,  her  share  should  be 
paid  to  her  daughter.  rurth»  the  will  pro- 
-v-ides  that  upon  the  termination  of  the  trust 
seven-tenths  of  the  principal  of  the  trust 
fund  shall  be  paid  to  the  testator's  daughter 
Sara  A.  Davis  If  she  be  living ;  but,  if  she  be 
not  living,  said  payment  shall  be  made  to  her 
nearest  lineal  descendant  or  descendants. 
The  testator  also  directs  that  three-tenths 
of  said  principal  shall  be  paid  to  James  Lin- 
ton, Jr.,  if  he  be  then  living.  The  testator, 
however,  does  not  provide  that  If  James  Lin- 
ton, Jr.,  be  not  living  at  the  termination  of 
the  trust,  the  payment  shall  be  made  to  his 
descendant  or  descendants,  but  In  that  event 


he  directs  that  said  three-tenths  of  the  prin- 
cipal shall  be  distributed  among  the  persons 
who  shall  be  the  testator's  legal  heirs  and  dis- 
tributees at  that  time.  It  thus  appears  that 
the  testator,  as  to  a  somewhat  similar  matter, 
did  not  intend  that  in  the  event  of  hla  son's 
death  the  children  of  bis  son  should  succeed 
to  their  father's  share  In  the  same  manner 
as  the  children  of  Mrs.  Davis  take  their 
mother's. 

[3]  In  the  construction  of  wills,  unless  a 
contrary  Intention  clearly  appears,  the  lan- 
guage of  the  will  shall  receive  its  ordinary 
and  natural  construction.  Ai^lylng  that 
rule  to  the  language  now  under  conslderatloo, 
we  find  the  Intention  of  the  testator,  as  to 
said  three-tenths  of  the  net  Income,  to  be 
that  In  the  event  of  the  death  of  James  Un- 
ton,  Jr.,  before  the  termination  of  the  trust 
period,  the  quarterly  payments  thereof  dur- 
ing the  remainder  of  said  period  shall  be  di- 
vided and  apportioned  equally  among  the  tes- 
tator's three  daughters,  and  If  "at  the  time  of 
the  ascertainment  and  vesting"  of  any  quar- 
terly payment  any  or  all  of  his  daughters  shall 
not  be  living,  then  the  child  or  children  of  a 
daughter  who  has  deceased  shall  be  paid  the 
share  which  would  have  been  paid  to  his  or 
their  mother.  If  she  had  remained  alive,  said 
children  to  take  per  stirpes  and  not  per  cap- 
ita. 

The  iMirties  to  the  cause  on  July  1,  1918, 
may  submit  a  form  of  decree  in  accordance 
herewith. 


SCHINE  V.  JOHNSON  et  aL 

(Supreme  Court  of  Errors  of  Connecticut. 
May  28,  1918.) 

Evidence  ®=»423(6)— Pabol  Evidence— Note 
—Blank  Indorbemknt. 
While  parol  evidence  Is  admissible  as  be- 
tween the  parties  under  Gen.  St.  1902,  |  4186, 
to  prove  that  delivery  of  a  note  was  condition- 
al, it  is  not  admissible  to  show  that  a  blank  in- 
dorsement was  not  to  be  of  any  force  at  all. 

Appeal  from  Court  of  Common  Pleas,  Fair- 
field County;   John  J.  Walsh,  Judg^e. 

Action  by  Harry  Schlne  against  David  J. 
Johnson  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    No  error. 

The  note  in  suit  was  for  $600,  with  Interest 
at  the  rate  of  5  per  cent,  payable  In  semi- 
annual Installments  of  $50  each  to  the  order 
of  the  defendant  David  Johnson,  and  contain- 
ed an  agreement  that  If  any  semiannual  pay- 
ment remained  unpaid  when  due  the  whole 
unpaid  principal  should  become  due  and  ph.v- 
able  on  demand.  The  complaint  alleged  that 
David  Johnson  Indorsed  the  note  to  the  other 
defendant  Clara  Johnson,  who  indorsed  It  to 
the  plaintiff;  that  the  semiannual  pa.vment 
due  June  1,  1914,  was  not  paid  when  due. 
though  demanded;  that  notice  thereof  was 
duly  given  to  the  defendants;  and  that  there 
is  now  due  the  plaintiff  on  said  note  $350. 
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with  interest.  The  answer  alleges  that  at  the 
time  the  note  was  indorsed  to  the  plaintiff 
the  defendants  were  Indebted  to  the  plaintiff 
on  another  note  on  which  a  balance  of  $450 
was  due  and  payable;  that  the  plaintiff 
agreed  in  consideratl<«  for  the  deliyery  of 
the  note  in  suit  and  other  valuable  considera- 
tion to  accept  the  note  in  suit  and  to  look  to 
the  security  for  the  payment  thereof,  and  not 
to  hold  the  defendants  liable  thereon.  In 
another  paragraph  It  is  alleged  that  the  de- 
faidant  paid  $75  in  cash  and  interest  and 
delivered  the  note  in  suit  to  the  plaintiff  up- 
on the  condition  that  the  plaintiff  should  ac- 
cept the  same  in  satisfaction  of  the  former 
note  and  that  he  would  not  bold  the  defend- 
ants liable  on  their  indorsements.  The  reply 
to  this  answer  was  a  general  denial.  At  the 
trial  the  defendant  offered  parol  evidence  of 
the  agreements  and  conditions  alleged  in  the 
answer,  which  was  objected  to,  ruled  out,  and 
exceptions  taken. 

John  C.  Chamberlain  and  Elbert  O.  Hull, 
both  of  Bridgeport,  for  appellants.  Thomas 
M.  CulUnan,  of  Bridgeport,  for  appellee. 

BEACH,  J.  (after  stating  the  facts  as 
above).  The  Negotiable  Instruments  Act  pro- 
vides that  as  between  the  immediate  parties 
to  the  instrument  "the  delivery  may  be  shown 
to  have  been  conditional,  or  for  a  special  pur- 
pose only,  and  not  for  the  purpose  of  trans- 
ferring the  property  in  the  instrument."  Sec- 
tion 4186,  G.  S.  This  was  so  before  the  act. 
McFarland  v.  Sikes,  54  Conn.  250,  7  AU.  408, 
1  Am.  St.  Rep.  Ill;  TrumbuU  v.  O'Hara,  71 
Conn.  172, 177,  41  Ati.  546.  In  this  case  there 
ia  no  question  but  what  the  delivery  was  for 
the  purpose  of  transferring  the  property  in 
the  instrument,  for  the  note  in  suit  was  given 
and  received  in  part  payment  of  an  outstand- 
ing promissory  note  which  was  received  back 
by  the  defendants  for  cancellation;  and  the 
answer  alleges  that  the  intent  of  the  transac- 
tion was  to  make  the  note  available  to  the 
plaintiff  at  once  as  an  obligation  of  the  mak- 
er&  To  that  extent  the  delivery  was  abso- 
lute and  unconditional. 

Was  there  a  conditional  delivery  of  the  in- 
strument so  far  as  the  contract  of  indorse- 
ment was  concerned?  We  think  not.  The 
conditional  delivery  of  a  written  contract 
necessarily  implies  that  the  delivery  may  be- 
come absolute  and  the  contract  obligatory  ac- 
cording to  its  terms,  in  case  the  condition 
precedent  Is  performed  or  broken,  as  the  case 
may  be.  Thus  in  McFarland  v.  Sikes,  supra, 
the  ccmdition  on  wliich  the  note  was  delivered 
to  the  plaintifTs  attorney  was  that  if  the  de- 
fendant failed  to  appear  upon  a  certain  day 
the  note  was  to  become  effective  as  a  note 
according  to  its  tenor.  Here,  however,  the 
alleged  condition  is  that  the  contract  of  in- 
dorsement, tliough  absolute  in  form,  was 
never  to  become  operative  at  all;  and  so  it  is 


evident  that  the  defendants  are  seeking  to 
attach  a  condition  to  the  contract  Itself  which 
is  not  therein  expressed  and  are  not  seeking 
to  attach  the  condition  to  the  delivery  of  the 
contract. 

Their  real  defense  is  that  they  never  con- 
tracted as  written  and  that  the  indorsements, 
although  absolute  in  form,  were  Intended  by 
both  parties  to  be  indorsements  without  re- 
course. Assuming  that  to  be  so,  it  is  too  well 
settled  for  discussion  that  the  contract  which 
the  law  implies  from  an  unconditimial  in- 
dorsement cannot  be  varied  or  contradicted 
by  parol  evidence,  in  defense  of  an  action  on 
the  note. '  Burns  &  Smith  Lumber  Co.  v. 
Doyle,  71  Conn.  742,  43  Atl.  483,  71  Am.  St. 
Rep.  235.  If  it  is  true,  as  claimed,  that  the 
plaintiff  is  fraudulently  attempting  to  take 
advantage  of  a  contract  which  neither  the 
plaintiff  nor  the  defendant  intended  to. enter 
into,  the  proper  remedy  is  to  appeal  to  a  court 
of  equity  to  have  the  contract  reformed  by  in- 
serting the  words  "without  recourse"  in  the 
indorsement 

There  is  no  error.  The  other  Judges  con- 
curred. 


HAWBS  V.  ENGLBR. 

(Supreme  Court  of  Errors  of  Connecticut.    May 
28,  1918.) 

1.  Tbiajo  «=260(1)  —  Requested   Instruc- 
tions. 

Where  the  court  instnicta  fully  and  clearly 
on  a  phase  of  a  case,  a  party  is  not  prejudiced 
by  refusal  of  the  court  to  give  a  requested  in- 
struction thereon. 

2.  Trial  <g=>251(l)— Instructions. 

A  party  cannot  complain  of  the  omission  of 
the  court  to  instruct  as  to  a  matter  not  raised 
by  the  pleadings  or  the  parties  in  the  trial  of 
the  case. 

Appeal  from  Court  of  Common  Pleas, 
Fairfield    County;     John    J.    Walsh,   Judge. 

Action  by  Charles  H.  Hawes  against  Jo- 
hanna F.  Engler  to  recover  a  commission 
for  services  rendered  In  securing  a  purchas- 
er of  the  defendant's  real  estate.  Verdict 
and  Judgment  for  the  plaintiff  for  $225,  and  ' 
appeal  by  the  defendant.    No  error. 

This  action  was  brought  by  Charles  H. 
Hawes  to  recover  from  the  defendant  a  bro- 
ker's commission  claimed  to  be  due  him  for 
the  sale  of  certain  real  estate  situated  in 
the  town  of  Milford,  Conn.,  which  It  is  al- 
leged and  claimed  by  the  plaintiff  was  owned 
and  controlled  by  the  defendant.  This  suit 
is  based  upon  the  claim  that  the  defendant 
entered  into  an  agreement  with  the  plaintiff 
whereby  he  was  to  act  as  agent  for  the  sale 
of  this  property,  and  was  to  have  as  his  com- 
mission all  that  was  received  in  excess  of 
$6,000  for  the  property.  The  property  at  this 
time  belonged  to  the  defendant  and  to  her 
husband,  Julius  H.  Engler,  and  remained  in 
their  names  upon  the  land  records  of  Mil- 
ford  until  the  transfer  in  question.    Johanna 
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at  one  time  prior  to  this  transfer  was  con- 
serrator  for  her  husband,  Julius  H.  The 
disahlllty  of  the  husband  had  been  remoTed 
before  the  conveyance  of  the  property.  Al- 
though the  hnsband  Joined  in  executing  the 
deed  when  this  real  estate  was  transferred, 
it  was  not  claimed  that  he  had  any  negotlar 
tions  with  the  plaintiff  as  to  his  commission 
for  the  sale  of  the  property. 

Omar  W.  Piatt,  of  Milford,  for  appellant. 
Frank  L.  Wilder  and  John  Smith,  both  of 
Bridgeport,  for  appellee. 

RORABACK,  J.  (after  stating  the  facts  as 
above).  A  verdict  was  rendered  for  the 
plaintiff,  and  the  case  is  here  on  assignment 
ol  errors  relating  to  the  action  of  the  trial 
court  in  denying  a  motion  to  set  aside  the 
verdict  as  against  the  evidence,  the  failure 
to  grfint  certain  requests  to  charge,  and  also 
to  certain  portions  of  the  charge  as  it  was 
given.  To  entitle  the  plaintiff  to  recover  he 
was  bound  to  show  that  there  was  a  sale  of 
the  property  for  more  than  $6,000,  that  there 
was  an  agreement  that  he  was  to  receive  as 
commission  all  that  was  received  for  the 
property  in  excess  of  $6,000,  and  tliat  he 
was  the  procuring  cause  in  making  the  sale 
of  this  property.  There  was  no  question 
about  the  sale.  The  principal  questions 
were  as  to  the  alleged  agreement,  and  wheth- 
er  the  plaintiff  was  the  procuring  cause  of 
the  sale.  These  were  questions  of  fact  for 
the  Jury,  and  there  was  no  error  in  the  re- 
fusal of  the  trial  court  to  set  aside  the  ver- 
dict as  being  against  the  evidence.  See  An- 
derson v.  Snyder,  91  Conn.  404,  406,  99  Atl. 
1032;  Roma  v.  Thomas  River  Specialty  Co., 
90  Conn.  18,  19,  96  Atl.  169. 

[1]  The  defendant  complains  because  the 
court  below  failed  to  charge  the  Jury  as  re- 
quested that:  If  you  find  that  the  purchas- 
ers' attention  was  first  called  to  the  proper- 
ty-in  question  by  notices  and  other  adver- 
tising matter  of  the  defendant,  and  that  it 
was  by  these  means  that  they  first  learned 
that  the  property  was  for  sale,  and  that  they 
later  visited  the  defendant  unaccompanied 
by  the  plaintiff  or  any  one  representing  him, 
and  there  consummated  the  purchase  of  said 
property,  then  the  plaintiff  has  failed  to  es- 
tablish the  second  material  allegation  of  bis 
complaint,  and  your  verdict  should  be  for 
the  defendant.  This  objection  is  without 
merit.  It  appears  that  the  court  below  in- 
structed the  Jury  fully  and  in  detail  uiwn 
this  branch  of  the  case.  About  one  page  of 
the  record  is  filled  with  its  remarks  upon 
this  subject.  While  the  court  did  not  adopt 
the  exact  phraseology  of  the  defendant's  re- 
quests to  charge  in  this  connection,  yet  the 
instructions  upon  this  point  were  full  and 
clear,  and  it  is  apparent  that  the  Jury  could 
not  have  been  misled  or  prejudiced  thereby. 

[2]  Upon  the  trial  of  the  case  no  claim  was 


made  that  the  defendant  was  not  personally 
liable  for  her  acts  as  conservator  or  agent 
for  the  nonperformance  of  this  agreeineat 
when  acting  within  the  scope  of  her  authori- 
ty as  such  conservator  or  agent.  This  iwrop- 
osition  is  now  embodied  in  one  or  more  rea- 
sons of  appeal.  While  it  is  the  duty  of  the 
trial  court  to  state  to  the  Jury  the  issues 
presented  to  it  in  a  plain  and  concise  man- 
ner, and  to  correctly  state  the  law  applica- 
ble to  those  issues,  so  that  the  instructions 
will  be  suiBcient  for  the  guidance  of  the  ju- 
ry, yet  in  the  present  case  it  does  not  appear 
that  the  question  alluded  to  above  was  raised 
by  the  pleadings  or  the  parties  in  the  trial 
of  the  case  in  the  court  below.  Under  these 
circumstances  the  defendant  should  not  now 
complain  of  the  omission  of  the  trial  court 
to  Instruct  the  jury  upon  this  point. 

There  is  no  error.    The  other  Judges  con- 
curred. 


BLANKEXBERG  v.  MARKARIAK. 

(Supreme  Court  of  New  Hampshire.    Hillsbor- 
ough.   June  4,  1918.) 

Lanolobo  and  Tenant  «=»94(3)— KoncE  to 
Qurr— VALiDmr. 
Notice  from  landlord  to  tenant  to  quit  in  a 
month  is  not   rendered  void  by  notice  on  the 

same  paper  of  increase  of  rent  from  date ;  this 
not  being  necessarily  inconsistent  with  the  first 
notice,  nor,  unasseuted  to  by  the  tenant,  a  wait- 
er of  the  first  notice. 

Exceptions  from  Superior  Court,  Hills- 
borough County ;  Marble,  Judge. 

Action  for  possession  of  premises  under 
the  .Landlord  and  Tenant  Act  by  Max 
Blankenberg  against  George  Markariaa. 
On  appeal  from  the  municipal  court  of 
Nashua,  the  superior  court  denied  defendant's 
motion  to  dismiss  the  action  and  defendant 
excepted.    Exception  overruled. 

Frederick  J.  Gaffney,  Doyle  &  Luder, 
and  A.  J.  Lucier,  all  of  Nashua,  for  plaintiff. 
Markar  G.  Markarian,  Cobleigh  &  Theri- 
ault,  and  M.  D.  Cobleigh,  all  of  Nashua,  for 
defendant. 

WALKER,  J.  April  2,  1917,  the  platatiff 
served  a  notice  on  the  defendant  to  quit  the 
premises  on  the  3d  day  of  May,  1917,  which 
it  is  conceded  was  suflSdent,  unless  the  fact 
that  ui)on  the  same  piece  of  paper  there  was 
another  notice,  addressed  to  the  defendant 
and  signed  by  the  plaintiff,  of  an  increase  of 
the  rent  from  April  2d,  renders  the  first  no- 
tice void.  Tills  is  the  only  question  raised 
by  the  exception  to  the  ruling  denying  the 
defendant's  motion  to  dismiss  the  action. 
The  result  claimed  by  the  defendant  does  not 
follow  as  a  matter  of  law.  The  notice  for  an 
increase  of  the  rent,  to  begin  at  once.  Is  not 
necessarily  Inconsistent  with  the  notice  to 
quit  in  30  days;  nor  Is  it,  unassented  to  by 
the  tenant,  a  waiver  of  the  first  notice. 

Exception  overruled.    All  concurred. 
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PASTORB  T.  PRIORI  «f  al. 

(Supreme  Cioart  of  New  Hampshire.    Rocking- 
ham.    April  2,  1918.) 

1.  Pabtnebship  <e=>25  —  Ptjbchasers  op  In- 
terest—Material  Repbesentatioxs. 

Representations  of  members  of  partnership  as 
to  financial  condition  and  character  of  business 
are  material  when  made  to  and  acted  on  by  a 
prospective  purchaser  of  an  interest  in  thfe  part- 
nership. 

2.  PARTmERSHIP    «=>104— FRAtTD— RESfEDIES. 

One  induced  by  false  representations  to  pur- 
chase interest  in  partnership  may  elect  whether 
he  will  rely  on  the  contract  or  proceed  in  tort 
against  the  guilty  parties. 

3.  Equity  ®=»4ft— Fraud— Existeitce  op  Ie- 

OAL  REICBDT. 

Since  fraad  is  of  itself  a  ground  of  equity 
jurisdiction,  fact  that  one  de&auded  by  false 
representations  may  have  an  adequate  legal 
remedy  is  immaterial  in  determining  his  right 
to  sue  in  equity. 

4.  UsDRT  i3=>89— Right  to  Recoveb. 

Under  Pub.  St.  1901,  c.  203,  §  3,  entitling 
one  who  pays  money  as  interest  in  excess  of  6 
per  cent,  per  annum  to  recover  it,  one  who  ex- 
acted greater  rate  and  then  sued  the  debtor 
for  alleged  fraudulent  representations  could  re- 
cover only  the  amount  of  his  damage,  less  the 
usury. 

Transferred  from  Superior  Court,  Rocking- 
ham County ;  Sawyer,  Judge. 

Bill  by  Vlncenzo  Pastore  against  Olderlco 
Priori  and  others.  Case  transferred  without 
ruling.    Cause  discharged. 

BiU  in  equity,  alleging  fraud  and  praying 
for  an  accounting.  Facts  found  by  a  master. 
The  plaintiff  was  induced  by  the  defendants' 
fraudulent  misrepreBentations  that  the  busi- 
ness was  profitable  and  that  they  were  not  in 
debt  to  purchase  a  third  interest  in  it.  He 
gave  them  in  payment  a  note  for  $500,  which 
they  had  given  him  to  take  up  another  note 
for  the  same  amount.  That  note  was  given 
to  evidence  a  loan  of  $300,  and  to  take  up  a 
note  for  $200.  The  $200  note  was  one  of 
three  notes  for  that  amount  given  to  evidence 
a  loan  of  $500.  The  plaintiff  has  received 
$137.50  in  excess  of  6  per  cent,  interest  on 
this  series  of  notes.  The  plalntiil  advanced 
$1,292.24  to  the  partnership,  taking  the  note 
of  each  of  the  defendants  for  one-third  of 
that  sura.  The  plaintiff  would  not  have 
sij^ued  the  partnership  agreement  nor  can- 
celed the  $500  note,  nor  advanced  the  $1,292.- 
24,  but  for  the  defendants'  false  representa- 
tions. The  master  found  that  the  plaintlCTs 
damages  were  ($1,292.24  +  $500)  $1,792.24. 
The  defendants  excepted  to  his  rulings:  (1) 
That  their  statements  as  to  the  business  be- 
ing profitable  and  not  in  debt  were  material 
representations;  (2)  that  the  money  advanc- 
ed to  the  partnership  e\'ldenced  by  the  defend- 
iints'  individual  notes  could  be  recovered  in 
this  action;  and  (3)  that  they  could  not  set 
off  the  amount  they  had  paid  the  plaintiff  as 
usury. 

Albert  R.  Hatch,  of  Greenland,  and  Samuel 
W.    Emery,    of    Portsmouth,    for    plaintiff. 


Marvin,  Batchelder  ft  Peyser,  of  Portsmouth, 
for  defendants. 

XOUNG,  J.  [1-S]  Although  it  is  true,  as 
the  defendants  contend,  that  the  plaintiff 
cannot  be  held  for  the  debts  of  the  partner- 
ship contracted  before  he  purchased  an  inter- 
est in  It,  it  does  not  follow  that  the  defend- 
ants' statements  in  respect  to  the  business 
they  were  doing  and  their  financial  condition 
were  not  material  representations;  for  both 
are  matters  as  to  which  the  ordinary  man 
might  wish  to  be  informed  before  he  decided 
to  engage  in  business  with  them.  The  fact 
that  each  of  the  uefendants  gave  the  plaintiff 
his  note  for  one-third  of  the  money  advanced 
to  <^rry  on  tlie  partnership  business  is  im- 
material In  so  far  as  his  right  to  recover 
the  money  In  this  proceeding  is  concerned; 
for  the  master  has  found  that  be  was  Induced 
to  advance  this  money  by  the  defendants' 
fraudulent  misrepresentations.  In  such  cases 
It  is  permissible  for  the  one  defrauded  to 
elect  whether  he  wUl  rely  on  the  contract  or 
proceed  against  the  guDty  parties  in  an  action 
sounding  in  tort.  The  fact  he  has  an  ade- 
quate legal  remedy,  if  it  is  a  fact,  is  immote- 
rial;  for  fraud  is,  In  and  of  Itself,  a 
ground  of  equity  Jurisdiction.  Curtice  v. 
Dixon,  73  N.  H.  393,  62  Atl.  492. 

[4]  The  statutes  of  this  state  provide 
that  money  paid  as  interest  in  excess  of  6 
per  cent,  per  annum  may  be  recovered.  P.  S 
c.  203,  {  3.  The  plalntlfTs  damages  as  assess- 
ed by  the  master  should  therefore  be  reduced 
by  the  sum  of  $137.50. 

The  plaintiff,  upon  flUn|;  the  notes  In  ques- 
tion with  the  derk,  will  be  entitled  to .  a 
decree:  (1)  For  $1,654.74,  with  interest  from 
the  date  of  the  -filing  of  this  bill,  as  damages ; 
and  (2)  that  the  partnership  agreement  Is 
null  and  Toid. 

Case  discharged.    All  concurred. 


PATTISON"  V.  PATTISON.     (No.  12.) 
(Court  of  Appeals  of  Maryland.    Feb.  27,  1918.) 

1.  Divorce  <g=>'129(l)—ADUi.TEBT— Evidence 
— Deobee  of  Proof. 

In  an.  action  for  divorce  on  the  gronnd  of 
adultery,  divorce  will  be  granted  only  on  clear 
and  convincing  proof  of  the  adulterous  act. 

2.  Divorce  ®=»129(1)  —  Adultkby  —  Evi- 
dence—Sdfficienct. 

In  an  action  for  divorce,  evidence  held  in- 
sufficient to  prove  defendant  guilty  of  adultery. 

3.  Divorce  €=37(22)  —  Limited  Divorce  — 
Grounds— "Desertion" — SIisoonduct  Con- 
STiTCTiNo   "Abandonment." 

A  husband  who,  without  justification  there- 
for, accuses  wife  of  infidelity,  charges  her  with 
adultery,  calls  her  insulting  names,  and  strikes 
her,  and  by  such  course  of  treatment  compels 
her  to  leave  him,  will  be  deemed  to -have  de- 
serted and  abandoned  her  within  Code  Pub. 
Civ.  Laws,  art  16,  {  38,  providing  that  a 
divorce  a  mensa  et  thoro  may  be  granted  for 
abandonment  and  desertion. 

[Ed.  Note.— For  other  definitions,  leee  Words 
and  Phrases,  First  and  Second  Series,  Aban- 
donment;  Desertion.] 
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Appeal  from  Clrenlt  Court,  Howard  Coun- 
ty, In  Equity;  Wm.  Henry  Forsythe,  Jr., 
Judge. 

"To  be  officially  reported." 

Action  for  divorce  by  Thomas  P.  Pattlson 
against  Clara  V.  Pattlson;  the  defendant 
filing  a  cross-bill  for  a  divorce  a  raensa  et 
thoro.  PlalntllTs  bill  dismissed,  and  judg- 
ment for  defendant  on  her  cross-bllL  Plain- 
tiff appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, THOMAS,  PATTISON,  UKNEK,  and 
STOCKBRIDGB,  J  J. 

S.  S.  Field,  of  Baltimore,  and  Louis  T. 
Clark,  of  Ellicott  City  (Chas.  F.  Stein,  of 
Baltimore,  on  the  brief),  for  appellant. 
James  Clark,  of  Ellicott  City,  and  Harry  B. 
Wolf,  of  Baltimore,  for  appellee. 

THOMAS,  J.  The  appellant  filed  a  bill  of 
complaint  in  the  circuit  court  for  Howard 
county  against  the  ai^ellee  for  a  divorce  on 
the  ground  of  adultery.  The  appellee  an- 
swered the  bin,  denying  the  offense  charged, 
and  <m  the  same  day  filed  a  cross-bill  against 
the  appellant  for  a  divorce  a  mensa  et  thoro 
on  the  ground  of  abandonment  and  desertion, 
for  the  custody  of  their  Infant  children,  and 
for  alhnony,  and  this  appeal  is  from  a  de- 
cree dismissing  the  appellant's  bill,  and 
granting  the  relief  prayed  In  the  bill  of  the 
appellee. 

The  evidence  in  the  case  covers  over  300 
pag^  of  the  record,  and  after  a  careful  con- 
sideration of  all  of  the  testimony  we  find  no 
reason  for  disturbing  the  decree  of  the 
learned  Judge  before  whom  the  case  was 
tried,  who  observed  the  manner  and  conduct 
of  the  witnesses  on  the  witness  stand  and 
had  the  opportunity  which  that  circumstance 
always  affords  of  passing  upon  the  credibili- 
ty of  their  testimony.  We  will  not  incum- 
ber this  opinion  with  a  detailed  discussion 
of  the  evidence,  but  will  confine  ourselves 
to  a  reference  to  some  of  the  important  fea- 
tures of  it  and  a  statement  of  our  conclu- 
sions. 

At  the  time  of  the  offense  charged  in  the 
bill  of  complaint  the  plaintiff  was  47  years 
of  age  and  his  wife  was  40.  They  had  been 
married  19  years,  and  had  four  children  liv- 
ing. Their  oldest  child,  Louis  Elwood  Pattl- 
son, was  18  years  of  age,  and  was  married 
and  lived  In  Baltimore  city,  and  the  other 
children,  Hilda  Virginia  Pattlson,  10  years 
of  age,  Artemus  Zepp  Pattlson,  4  years  of 
age,  and  Mary  Clara  Pattlson,  a  baby  7 
months  old,  lived  with  their  par^its,  who 
have  resided  practically  ever  since  their 
marriage  on  the  plaintiff's  farm  in  Howard 
county.  The  evidence  conclusively  shows 
that  at  or  about  the  time  of  their  birth,  and 
frequently  thereafter,  the  plaintiff  asserted 
that  he  was  not  the  father  of  Artemus  and 
Mary  Clara.  These  charges  were  not  only 
made  to  bia  wife,  the  appellee^  but  were 


made  to  others  in  her  presence  and  out  of 
her  presence,  and  involved  gentlemen  of 
prominence,  other  than  the  party  aocoaed 
In  this  case,  who  held  the  confidence  and  re- 
spect of  the  people  in  the  neighborhood  in 
which  they  ajid  the  plaintiff  resided.  The 
record  Is  entirely  devoid  of  any  evidence  to 
support  those  and  other  accusations  of  mis- 
conduct made  by  the  plaintiff  anterior  to  the 
one  upon  which  he  based  his  present  suit, 
and  on  the  record  before  us  they  can  only  be 
attributed  to  an  unjustifiable  attitude  of  sus- 
picion toward  his  wife. 

The  particular  offense  which  is  made  the 
foundation  of  the  present  suit  is  alleged  to 
have  been  committed  on  the  31st  of  January, 
1917,  with  a  physician,  who  was  a  married 
man  62  years  of  age,  and  was  enjoying  an 
extensive  practice  in  the  neighborhood  in 
which  he  and  the  plaintiff  reside,  who  was 
the  friend  and  medical  adviser  of  the  appd- 
lee's  mother  during  her  life  and  of  her  fam- 
ily, who  attended  the  appellee  at  the  time 
of  the  birth  of  each  of  her  children,  and  who 
has  been  the  family  physician  of  the  plaintlfl 
ever  since  his  marriage.  Mary  Clara,  the 
baby,  bad  been  a  frail  and  delicate  child 
from  her  birth,  and  required  a  great  deal 
of  medical  care  and  attention,  which  obliged 
the  defendant  to  frequently  call  up  the  fam- 
ily physician  by  telephone  to  come  to  see  the 
baby  or  to  send  her  medicine  for  it.  The 
telephone  in  the  plaintUTs  bouse  was  on 
what  la  called  a  party  line,  with  which  there 
were  a  number  of  connections,  and  very  fre- 
quently the  defendant  could  not  get  a  re- 
sponse to  her  call.  When  that  was  the  case 
she  would  write  a  note  to  the  doctor  asking 
him  to  send  medicine  or  to  come  to  see  the 
baby,  and  would  send  the  note  to  his  house 
by  a  colored  man  In  the  employ  of  the  plain- 
tiff. The  frequent  visits  of  the  doctor,  tel- 
ephone calls  and  notes  to  bim,  and  certain 
Information  which  be  says  he  got  from  the 
colored  man  and  a  colored  girl  about  16 
years  old  who  cooked  for  his  family  aroused 
the  suspicions  of  the  plaintiff,  and  he  deter- 
mined to  set  a  trap  for  his  wife  and  the  doe- 
tor,  and  apparently  employed  the  colored 
man  and  the  colored  girl  to  aid  him  In  Us 
plan.  Accordingly  on  Tuesday,  the  30th  of 
January,  1917,  he  told  bis  wife  that  he  was 
going  to  Baltimore  early  the  next  morning. 
He  got  up  about  5  o'clock  the  next  morning, 
but  Instead  of  going  to  Baltimore  he  went  In- 
to the  cellar  of  his  house  and  remained  there 
until  the  doctor  arrived,  in  response  to  a 
note  from  the  defendant  asking  him  to  come 
to  see  the  baby.  He  testifies  that  after  his 
wife  came  downstairs  that  morning  she 
wrote  a  note  to  the  doctor  and  gave  It  to 
the  colored  man  to  deliver ;  that  the  ccrfored 
man  brought  the  note  to  him  in  the  cellar, 
and  that  he  took  a  copy  of  It  and  then  band- 
ed it  back  to  the  man,  who  took  It  to  the 
doctor;  that  the  doctor  arrived  about  11 
o'clock:   that  the  doctor  and  his  wUb  wenl 
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into  the  sitting  room  on  the  first  floor;  and 
tbat  he  then  came  up  from  the  cellar  and 
peeped  through  the  door  and  saw  them  In 
the  act  of  adultery  on  a  davenport.  When 
asked  W  he  (plaintiff)  bad  any  weapon  In 
his  hand  at  the  time,  he  said,  "Yes,  sir;  I 
had  the  butt  end.  of  a  whip  and  It  had  Iron 
In  It."  He  further  testified  that  when  he 
saw  them  he  did  not  say  anything  to  the  doc- 
tor or  his  wife,  but  went  into  the  parlor  and 
walked  up  and  down  the  parlor  until  the 
doctor  went  away;  that  he  then  went  to 
Ellicott  City  to  consult  his  lawyer ;  tbat  be 
saw  his  wife  the  next  morning  when  she 
came  down  stairs;  that  she  told  blm  that 
the  baby  bad  had  a  spasm  and  had  gotten 
black  In  the  face;  tbat  she  had  not  been 
able  to  get  the  doctor  over  the  telephone, 
and  bad  sent  the  colored  man  after  him; 
that  he  asked  her  how  many  times  the  doc- 
tor bad  been  there,  and  sb6  said  only  once; 
that  he  did  not  say  anything  to  his  wife 
that  day,  but  on  Friday  morning  when  bis 
wife  came  down  stairs  and  started  to  put 
ber  arms  around  blm  be  told  her  not  to  put 
her  hands  on  him,  and  then  told  her  what  he 
had  seen  on  the  Wednesday  before;  tbat 
she  denied  it,  and  when  he  replied  that  It 
was  a  damn  lie,  she  said,  "You  are  another 
one;"  and  tbat  he  "slapped  her  side  the 
bead."  The  plaintiff  is  the  only  eyewitness 
to  the  alleged  act  of  adultery,  and  bis  tes- 
timony was  flatly  and  positively  contradict- 
ed by  the  defendant  and  the  doctor  who  ful- 
ly explained  In  their  testimony  every  visit 
to  the  plaintiff's  bouse.  The  testimony  of 
tbe  colored  man  and  colored  girl  offered  in 
corroboration  of  the  testimony  of  tbe  plain- 
tiff is,  to  say  tbe  least,  far  from  satisfac- 
tory. Unless  tbe  facts  to  which  their  testi- 
mony relates  are  satisfactorily  explained  by 
tlie  fact  that  the  doctor  was  tbe  family  phy- 
sician of  tbe  plaintiff  and  defendant,  we 
would  have  to  assume  tbat  tbe  defendant 
not  only  confided  in  them,  but  made  them 
the  means  of  acconipllsbing  her  adulterous 
course.  They  admitted  on  cross-examina- 
tion they  bad  never  seen  anything  improper 
in  tbe  relations  of  the  defendant  and  the 
doctor,  and  tbe  fact  that  they  are  now  in 
tbe  employ  of  the  plaintiff  may  account  for 
their  inability  to  remember  many  of  the 
things  and  circtunstances  In  regard  to  which 
they  were  interrogated  on  cross-examination. 
The  testimony  of  Louis  ISlwood  Pattlson  and 
his  wife  relates  to  what  occurred  on  election 
day  in  November,  1916.  They  testified  tbat 
on  tbat  day  they  were  visiting  tbe  plaintiff's 
borne,  and  tbat  when  th^  came  back  from 
an  entertainment  in  the  evening  they  saw 
tbe  doctor's  buggy  near  the  bouse,  and  when 
tbey  went  into  tbe  bouse  they  beard  voices 
up  stairs ;  that  in  a  few  minutes  his  mother 
came  down  the  back  steps,  and  that  "ber 
face  was  red  as  a  beet,  and  her  lips  were 
trembling,"  and  Elwood  testified  that  he  nev- 
er said  anything,  and  told  his  wife  not  to  say 


anything.  Tbe  incriminating  fer.ture  of  this 
evidence  is  also  positively  denied  by  the  de- 
fendant and  the  doctor,  and  bis  visit  on  tbat 
occasion  explained.  On  cross-examination, 
however,  EHwood  admitted  that  when  on  a 
la.ter  visit  to  bis  parents'  home  be  needed 
tbe  care  and  attention  of  a  physician  and 
went  to  see  the  doctor  and  was  attended  by 
him,  and  it  is  difficult  to  believe  tbat  he  could 
have  treated  with  so  much  indifference  such 
an  offense  upon  tbe  xnrt  of  bis  mother.  It 
is  said  in  Bishop  in  bis  work  on  Marriage 
and  Divorce,  vol.  2,  {  762: 

"The  party  charging  the  matrimonial  offense 
must  present  more  than  equally  balanced  testi- 
mony. He  must  QJSrnmtively  and  satisfactorily 
prove  it;  he  must  overcome  the  presumption  of 
innocence,  and  otherwise  make  out  his  case 
clearly,  in  proportion  to  the  gravity  of  the  ac- 
cusation and  its  heavy  consequences." 

In  Kremelberg  v.  Kremelberg,  52  Md.  553, 
tbe  court  said: 

"Tile  only  general  rule  to  be  laid  down  on  the 
subject,  says  Lord  Stowell,  'is  that  the  circum- 
stances must  be  such  its  would  lead  the  guarded 
discretion  of  a  reasonable  and  just  man  to  the 
conclusion ;  for  it  is  not  to  lead  a  harsh  and 
intemperate  judgment,  moving  upon  appear- 
ances that  are  equally  capable  of  two  interpre- 
tations ;  neither  is  it  to  be  a  matter  of  artifi- 
cial reasoning,  judging  upon  such  things  differ- 
ently from  what  would  strike  tbe  careful  and 
cautious  consideration  of  a  discreet  man.  The 
rational  and  legal  inferences  from  such  facts 
must  be  the  same.'" 

And  in  tbe  case  of  Thiess  r.  Tbless,  124 
Md.  292,  92  Atl.  922,  this  court  said: 

"The  burden  of  proof  is  upon  the  complain- 
ant, and  the  evidence  must  establish  affirma- 
tively that  actual  adultery  was  committed, 
since  nothing  less  than  tbe  carnal  act  itself  can 
lay  the  foundation  of  a  divorce  for  adultery. 
•  •  •  It  has  been  repeatedly  decided  in  this 
state  that  in  cases  of  this  kind  courts  will  not 
grant  a  divorce  a  vinculo  matrimonii  except 
upon  clear,  unequivocal,  and  convincing  proof, 
and  upon  a  state  of  facts  that  satisfactorily  es- 
tablished tbe  guilt  of  the  defendant." 

In  tbe  case  of  Hawkins  v.  Hawkins,  65 
Md.  104,  3  Ati.  749,  Chief  Judge  Alvey, 
speaking  for  tbe  court,  said: 

"Tbe  testimony  is  voluminous,  and  much  of  it 
is  conflicting  in  its  details.  It  comes  largely 
from  the  domestic  servants  who  were  employed 
about  the  house  of  the  parties  during  the  time 
of  their  cohabitation.  Some  of  these  witnesses 
manifest  a  decided  bias  for  the  party  producing 
them,  while  others  testify  with  more  apparent 
fairness,  and  without  showing  any  decided  feel- 
ing for  the  one  side  or  the  other.  And  while 
the  testimony  of  such  witnesses  cannot  be  re- 
pudiated altogether,  it  must  be  considered  with 
caution,  and  taken  always  with  due  allowance, 
according  to  the  bias  displayed  for  the  party  in 
whose  behalf  the  witness  testifies." 

[1, 2]  Jrdglng  the  evidence  in  this  case  by 
the  standard  fixed  by  the  authorities  we 
have  referred  to,  and  exercising  the  care 
and  caution  which  the  gravity  of  the  charge 
requires,  we  have  not  been  able  to  find  in  the 
record  sufficient  proof  to  warrant  a  conclu- 
sion that  the  defendant  was  guilty  of  the 
offense  alleged. 

This  brings  us  to  a  consideration  of  the 
case  under  tbe  cross-bill.    As  we  have  said. 
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the  plaintiff  repeatedly  accused  his  wife  of 
Infidelity  and  denied  the  paternity  of  at  least 
two  of  her  children.  These  accusations  were 
made  to  her  and  to  others,  and  on  one  occa- 
sion when  she  was  In  a  delicate  condition 
and  most  susceptible  to  their  humiliating 
and  dlstressiug  effect.  This  abuse  extended 
through  a  period  of  a  number  of  years,  with- 
out, so  far  as  the  record  discloses,  any  Jus- 
tification for  such  conduct,  and  Anally  cul- 
minated in  the  charge  of  adultery  contained 
in  his  bill  of  complaint,  which  he  has  failed 
to  sustain.  When  he  accused  her  of  having 
Iiad  intercourse  with  their  family  physician 
and  she  denied  it,  he  called  her  Insulting 
names  and  struclc  her,  according  to  her  tes- 
timony, with  such  force  that  it  made  her  sick 
for  two  days,  and  told  her  that  she  would 
have  to  leave  bis  house,  "and  the  quicker 
the  better."  She  remained  there  and  in  her 
room  for  two  days  until  she  could  wash  some 
clothes  the  colored  girl  had  refused  to  wash 
for  her  baby,  and  then  went  to  her  sister's 
and  from  there  to  her  father's  home. 

[3]  Section  38  of  article  16  of  the  Code  pro- 
vides that  a  divorce  a  mensa  et  thoro  may  be 
granted  for  abandonment  and  desertion. 
Where  a  wife  is  forced  to  leave  her  husband 
under  such  circumstances,  with  the  evident 
purpose  to  put  an  end  to  the  marriage  rela- 
tion, he  must  be  held  to  have  abandoned  and 
deserted  her.  This  case  is  so  strikingly  like 
the  case  of  Harding  v.  Harding,  22  Md.  337, 
It  is  not  necessary  to  cite  other  authorities. 
After  holding  that  the  evidence  was  not  sufll- 
cleut  to  Justify  a  divorce  on  the  ground  of 
cruelty  of  treatment,  the  court  in  that  case, 
speaking  through  Judge  Bartol,  sald: 

"But  the  evidence  establishes  the  fact  that 
the  appellant  was  compelled  to  leave  the  house 
of  the  appellee  and  seek  a  home  with  her  par- 
ents. It  is  true  that  she  was  not  ejected 
from  bis  dwelling  by  personal  violence ;  but 
after  the  birth  of  her  child,  and  while  she  was 
tmable  to  leave  her  bed,  he  told  her  more  than 
ouce  that  be  would  not  permit  her  to  remain; 
'that  she  must  leuve  his  home  as  soon  as  her 
confinement  was  over;'  and  in  his  answer  he 
admits  that  he  would  have  removed  her  from 
his  house  if  she  had  not  gone.  The  testimony 
further  shows  that  after  she  had  left  be  stated 
repeatedly  that  she  should  not  return,  and  that 
he  would  not  support  her  and  her  child.  This 
conduct  on  the  part  of  the  appellee  was  accom- 
panied with  allegations  of  the  gravest  and  most 
serious  character,  impeaching  the  virtue  and 
chastity  of  the  appellant,  and  charging  that  her 
child  was  not  his,  but  the  offspring  of  another 
man. 

"Whatever  may  have  been  the  causes  which 
led  the  appellee  to  adopt  this  unhappy  suspi- 
cicoi,  we  are  compelled  to  say  that  there  is  no 
evidence  in  the  cause  upon  which  it  can  rest. 
Every  attempt  made  to  impeach  the  character 
of  the  appellant  has  signally  failed,  and  testi- 
mony clearly  shows  that  before  her  marriage 
her  character  and  chastity  was  free  from  sus- 
picion or  reproach,  and  her  conduct  seems  to 
have  been  blameless,  except  only  in  tlie  fact 
stated  by  the  appellee  himself  to  two  of  the  wit- 
nesses that  she  had  yielded  to  his  embrace  two 
weeks  before  their  marriage. 

"This  fact  may  have  had  some  Influence  upon 
the  mind  of  the  appellee  in  giving  rise  to  the 


suspidoa  upon  which  be  afterwards  acted; 
but  in  the  absence  of  any  proof  impeaching  bet 
chastity  toward  other  men,  it  can  afford  no 
justification  to  the  appellee  for  his  suhiequent 
conduct.    •    •    • 

"The  conclusion  we  have  come  to  from  an  ex- 
amination of  the  testimony  is  that  the  charge 
made  by  the  appellee  in  his  answer  of  miscon- 
duct by  the  wife  before  marriage  is  not  support- 
ed by  the  proof.  The  character  of  this  cbarjie 
and  the  evident  sincerity  of  the  appellee  in  nuk- 
ing it  sufficiently  demonstrate  that  the  unhappy 
difference  between  them  was,  as  he  asserted  to 
the  witness  Stabler,  wholly  irreconcilable.  Un- 
der these  circumstances  he  told  her  to  leave  liis 
house;  her  expulsion  was  as  much  compulwry 
as  if  he  had  employed  force  to  eject  her.  And 
being,  according  to  the  proof  in  the  record, 
without  sufficient  cause,  we  must  consider  it  «i 
an  unjustifiable  abandonment  and  desertion  on 
his  part.  So  it  was  decided  in  Levering  v.  Lev- 
ering, 16  Md.  213." 

Forcing  her  to  leave  his  home  under  the 
circumstances  stated,  and  then  placing  upon 
record  a  formal  charge  of  adultery  a^lnst 
her,  shows  that  the  abandonment  of  the  ap- 
pellant in  this  case  was  "the  deliberate  act" 
of  the  husband,  "done  with  intent  that  the 
marriage  relation  should  no  longer  exist" 
(Hubbard  v.  Hubbard,  127  Md.  617,  96  Atl. 
860),  and  entitles  the  appellee  to  the  relief 
sought  In  her  cross-bill. 

The  decree  of  the  court  below  from  which 
this  appeal  was  taken  fixed  the  amount  of 
the  allowance  to  the  appellee  at  $900  per 
year.  Subsequently,  on  the  petition  of  the 
appellant,  plaintiff  l)elow,  the  court,  after  a 
further  hearing,  reduced  the  annual  allow- 
ance to  the  appellee  to  $780,  and  from  that 
order  no  appeal  has  been  taken.  The  record 
therefore  presents  no  objection  to  the  amount 
of  alimony  allowed  by  the  lower  court,  and 
for  the  reasons  stated  the  decree  wIU  be  af- 
firmed. 

Decree  affirmed,  with  costs. 


MAYOR,  ETC.,  OF  BALTIMORE  t.  GER- 
MAN-AMERICAN FIRE  INS.  CO.  OF 
BALTIMORE    CITY.      (No.    4.) 
(Court  of  Appeals  of  Maryland.    April  2, 191.^.) 

1.  Statutes  «=>161(2)  —  Repeals  —  Ixpuca- 

TION. 

Repeals  by  mere  implication  arc  never  f«- 
voted  by  the  courts,  and,  if  the  subsequeut  act 
can  be  made  by  any  reasonable  construction  or 
intendment  to  stand  with  the  previous  legisla- 
tion, such  construction  will  always  be  adopted, 
especially  when  the  acts  are  passed  by  the  same 
session  of  the  Legislature. 

2.  Taxation    «=»365  — Statcte— Conettbcc- 

TION. 

Acts  1914,  c.  197,  amends  Code  Pub.  Gen. 
Laws  1904,  art.  81,  §  159,  to  provide  that  th* 
amount  held  by  a  domestic  fire  insurance  com- 
pany in  mortgages  upon  real  end  leasehold  proi>- 
erty  within  the  state  shall  be  deducted  from  tbe 
aggregate  values  of  all  the  shares  of  its  stock 
before  computing  the  taxable  value  of  its  sharf?. 
Acts  1914,  c.  .528,  amends  Code  Pub.  C3iv.  Laws, 
art.  81,  i  162,  which  is  identical  with  section 
159,  Code  Pub.  Cten.  Laws  1904,  to  pronde  fur 
the  deduction  from  the  aggregate  value  of  all 
shares  of  manufacturing  corporations,  the  tolK 
machinery,  manufacturing  implements,  and  en- 
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gines  of  Buch  corporations  in  ascertaining  the 
taxable  value  of  the  shares  of  such  corporations. 
HeJd,  that  the  statutes  were  not  repugnant  to 
each  other,  and,  there  being  nothing  to  indicate 
that  the  later  act  was  intended  to  amend  the 
Code  section  as  amended  by  the  prior  act,  both 
acte  were  valid  and  subsisting. 

3.  Taxation    ®=»191  —  Bxeuptionb  —  Power 

or  tiEGISLATITBE. 

The  Legislature  may  without  contravening 
federal  or  state  Constitution  exempt  certain  spe- 
cies of  property  from  taxation  when  it  does  not 
amount  to  an  arbitrary  discrimination. 

4.  CONSTlTtJTIONAL  LAW  «=>70<3)  —  EN- 
CROAOHUSN'r  ON  LEGISLATUBB— TAZ  HlZEMF- 
TIONS. 

The  wisdom  of  a  tax  exemption  is  within 
the  discretion  of  the  Legislature  and  not  sub- 
ject to  control  by  the  courts. 

5.  CONSTITTTTTONAI.   LAW   «=»283   —    STATUTES 

®=395(1)— Taxation     e=s>3(>5— Exemption— 

LocAi,  AND  Special  Laws— i3ue  Pbocess  or 

Law. 

Acts  1914,  c.  197,  providing  for  deduction 

from   capital  stock  of  domestic  fire  insurance 

companies   the   amount  of  mortgages   on   land 

within  the  state  held  by  such  companies,  does 

not  contravene  Const.  U.  S.  Amend.  14,  as  an 

arbitrary  discrimination,  or  Const.   Md.  art.  3, 

S  33,  prohibiting  local  or  special  laws. 

Appeals  from  Baltimore  City  Cfturt ;  Ohas. 
W.  Heulsler,  Judge. 

Proceedings  before  the  State  Tax  Commis- 
sion of  Maryland  by  the  German-American 
Fire  Insurance  Company.  From  three  orders 
reversing  the  action  of  the  Commission,  the 
Mayor  and  City  Council  of  Baltimore  appeaL 
The  appeals  were  consolidated.  Orders  af- 
firmed. 

Argued  before  BOYD,  C.  J.,  and  BHISCOB, 
THOMAg,  PATTISON,  URNBR,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

R.  Contee  Rose,  Asst.  City  Sol.,  of  Balti- 
more (S.  S.  Field,  City  Sol.,  of  Baltimore,  on 
the  brief),  (or  appellant.  Charles  F.  Stein 
and  Joseph  C.  France,  both  of  Baltimore,  for 
appellee. 

PATTISON,  J.  There  are  three  appeals  In 
the  record  before  us,  each  from  an  order  of 
the  Baltimore  city  court  reversing  the  action 
of  the  State  Tax  Commission  of  Maryland 
In  its  refusal  to  deduct  from  the  assets  of  the 
German-American  B^e  Insurance  Company, 
In  computing  the  value  of  its  shares  'of  capi- 
tal stock  for  the  purpose  of  state  and  dty 
taxation  for  each  of  the  years  1915, 1916,  and 
1917,  the  amount  Invested  by  it  in  mortgages 
upon  real  and  leasehold  property  in  this  state. 
The  act  of  1914  (chapter  197)  provides  that: 
"The  president  or  other  proper  officer  of  every 
fire  insurance  company  incorporated  under  the 
laws  of  this  state,  and  doing  business  therein, 
shall  •  •  •  furnish  to  the  county  commis- 
sioners of  each  county  in  which  it  shall  have 
any  mortgages  on  real  or  leasehold  property, 
and  to  the  appeal  tax  court  of  Baltimore  city 
in  which  it  shall  have  any  mortgages  on  real  or 
leasehold  property  in  such  county  or  city,  a  list 
of  such  mortgages  showing  the  amount  then  due 
thereon,  *  •  •  and  the  said  county  commis- 
sioners, and  appeal  tax  conrt  shall  give  dupli- 
cate certificates  of  *  *  *  the  amount  shown 
to  be  due  on  mortgage  by  such  list;    •    •    • 


in  the  case  of  fire  insurance  companies  incor- 

E orated  under  the  laws  of  this  state,  and  doing 
usiness  therein,  the  taxable  value  of  the  shares 
of  the  stock  thereof  shall  be  ascertained  by 
State  Tax  Commission  in  the  following  manner: 
He  shall  deduct  the  total  of  the  assessed  value 
of  any  real  property  belonging  to  such  com- 
pany and  the  amount  of  mortgages  owned  by 
Kuch  company,  as  shown  by  the  aforesaid  cer- 
tificate thereof,  from  the  aggregate  value  of 
all  shares  of  its  capital  stock  and  shall  divide 
the  remainder  by  the  number  of  shares  of  the 
capital  stock  or  shares  of  such  respective  fire 
insurance  company." 

It  is  not  claimed  by  the  appellants  that, 
under  the  language  used  In  the  statute,  the 
amount  In  mortgages  owned  by  domestic 
fire  insurance  companies,  upon  real  and  lease- 
hold property  in  the  state,  should  not  be  de- 
ducted, in  computing  the  value  of  the  shares 
of  such  companies.  But  they  contend :  First, 
that  chapter  197  of  the  acts  of  1914  was  re- 
pealed by  the  subsequent  act  of  1914,  chap- 
ter 528.  and  that  chapter  197  was  not  In 
force  at  the  times  the  values  of  the  shares  of 
stock  were  to  be  ascertained  for  the  purpose 
of  taxation .  for  the  years  1915,  1916,  and 
1917;  and,  second,  that,  should  It  be  held 
that  chapter  197  was  not  so  repealed,  never- 
theless it  is  Invalid  because,  as  contended  by 
the  appellants,  it  violates  the  provision  of 
the  Fourteenth  Amendment  to  the  Constitu- 
tion of  the  United  States,  and  is  in  conflict 
with  section  33  of  article  3  of  the  Consfltn- 
tion  of  Maryland.  We  will  consider  the  ob- 
jections so  made  against  the  validity  of  the 
statute  In  tlie  order  In  which  they  are  here 
presented. 

Chapter  197  of  the  act  of  1914  originated 
In  the  Senate  by  a  bill  offered  in  that  body 
on  the  29th  day  of  January,  1914,  entitled 
"An  act  to  repeal  and  re-enact  section  159  of 
article  81  of  the  Code  of  Public  General  Laws 
of  Marjland,  1904."  After  Its  passage  In  the 
Senate,  on  March  10, 1914,  it  was  sent  to  the 
House,  where  It  was  pas.sed  by  that  body 
on  the  2oth  day  of  March,  1914,  and  there- 
after, on  April  3,  1914,  it  was  approved  by 
the  Governor. 

Chapter  528  of  the  act  of  1914,  which  the 
appellants  contend  repealed  chapter  197,  orig- 
inated in  the  House,  by  a  bill  offered  therein 
on  March  5,  1014,  entitled  "An  act  to  encour- 
age the  development  of  manufacturing  In- 
dustries In  the  state  of  Maryland,  by  pro- 
viding for  exemption  from  taxation  of  the 
tools,  machinery,  manufacturing  Implements 
and  engines  of  corporations,  firms  and  in- 
dividuals •  •  •  engaged  in  .manufactur- 
ing: •  •  *  by  amending  sections  4,  162 
and  164  of  article  SI  of  the  Code  of  Public 
General  Laws  of  Marj-land,  as  codified  in  the 
.innotated  Code  of  1912."  This  bill,  after  its 
passage  In  the  House  on  March  30,  1914,  was 
sent  to  the  Senate,  where  it  was  passed  on 
April  4,  1914,  and  on  the  13th  day  of  April, 
10  days  after  the  approval  of  chapter  197, 
It  was  approved  by  the  Governor.    Chapter 
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528,  pursuant  to  a  provision  therein  contain- 
ed, became  effective  from  the  date  of  Its 
passage,  while  chapter  197,  which  was  silent 
as  to  the  time  when  it  should  become  effec- 
tive, was  not  to  become  so,  under  the  consti- 
tutional provision,  until  the  Ist  day  of  June, 
1914. 

It  will  be  observed  that  diapter  197  re- 
ferred to  section  159  of  the  Code  of  1904,  as 
the  law  to  be  repealed  and  re-enacted  by  it, 
while  chapter  528  referred  to  section  162  of 
the  Code  of  1912,  which  it  was  to  repeal  and 
re-enact  By  an  examination  of  these  sec- 
tions It  will  be  seen  that  section  159  of  the 
Code  of  1904  Is  precisely  the  same  as  section 
162  of  the  Code  of  1912,  there  being  no  change 
therein  or  amendment  thereto  between  the 
codiacatlons  of  the  Laws  of  1904  and  1912. 
The  draftsman  of  the  bill  that  was  offered  In 
the  Senate,  and  which  culminated  In  the  pas- 
sage of  chapter  197,  saw  fit  to  refer  to  the 
law  thereby  Intended  to  be  repealed  and  re- 
enacted,  as  section  159  of  the  Code  of  1901, 
while  the  draftsman  of  the  bill  offered  in  the 
House,  and  which  was  subsequently  passed  as 
chapter  528,  referred  to  the  same  law,  which 
was  to  be  repealed  and  re-enacted  by  it,  as 
section  102  of  the  Code  of  1912;  neverthe- 
less, the  law  referred  to,  that  was  to  be 
repealed  and  re-enacted  by  the  acts  passed, 
was  the  same.  Each  of  the  acts  sought  to  re- 
peal and  re-enact  the  same  law,  though  ref- 
erence was  made  to  different  codifications  of 
that  law. 

As  we  have  said,  chapter  528  was  approved 
by  the  Governor  on  the  13th  day  of  April, 
10  days  after  the  aiq>roval  of  chapter  197. 
It  la  because  of  its  subsequent  approval  and 
its  going  Into  effect  at  once  thereafter  that 
the  appellants  contend '  that  the  earlier  act 
(chapter  197)  was  repealed  by  it,  and  that, 
as  the  result  of  such  repeal,  the  former  act 
never  went  into  effect  at  alL 

It  is  provided  in  the  enacting  clause  of 
chapter  528  that: 

"Sections  4,  162  and  164  of  article  81  of  the 
Code  of  Public  General  Laws  of  Maryland,  as 
codified  in  the  Annotated  Code  of  1912,  be 
amended  by  repealing  the  same  and  re-enacting 
the  same,  with  amendments  so  as  to  read  aa 
foUows." 

No  reference  to  chapter  197  is  made  there- 
in, nor  is  there  any  reference  thereto  found 
in  the  title  or  in  the  body  of  the  alleged  re- 
pealing act.  In  fact,  the  bUl,  which  culminat- 
ed in  Chapter  197,  had  not  passed  the  Senate, 
in  which  it,  was  offered,  and,  of  course,  had 
not  reached  the  House,  at  the  time  the  later 
bill  was  offered  in  the  House;  and  the  Jour- 
nals of  the  House  and  Senate  show  no  amend- 
ments thereto  after  it  was  offered,  either  in 
the  titling  or  in  the  enacting  clause.  There 
was  no  express  repeal  of  the  former  by  the 
later  act,  therefore,  if  there  was  a  repeal  at 
all  it  was  by  implication. 

[1]  Repeals  by  mere  implication  are  never 
favored  by  the  courts.  If  the  subsequent  act 
can  be  made,  by  any  reasonable  construction 


or  Intendments,  to  stand  with  the  previous 
legislation,  that  construction  will  alwaj's  be 
adopted.  It  is  only  when  there  is  a  plain,  un- 
avoidable, and  irreconcilable  repugnancy  be- 
tween the  acts  that  the  later  is  said  to  repeal 
the  former  by  Implication,  Cumberland  v. 
Magruder,  34  Md.  386 ;  Garitee  v.  Baltimore, 
53  Md.  422.  This  Is  specially  true  of  acts 
passed  at  the  same  session  of  the  Legislature. 
In  such  case  there  is  a  strong  presumption 
against  the  implied  repeal,  and  they  are  to 
be  construed  together  if  possible,  so  as  tu 
give  effect  to  each.  30  Cyc.  1086 ;  Fouke  v. 
Flemhig.  13  Md.  392.  In  Cain  ▼.  State,  20 
Tex.  355,  the  court  there  said: 

"It  is  not  to  be  supposed — nothing  short  of 
expressions  so ,  plain  and  positive  as  to  forct 
upon  the  mind 'an  irresistible  conviction,  or  ab- 
solute necessity  would  justify  a  court  in  pre- 
suming— ^that  it  was  the  intention  of  Legisla- 
ture that  their  acts  passed  at  the  same  session 
should  abrogate  and  annul  one  another." 

[2]  The  first  of  these  acts  (drapter  197) 
provides  that  the  amount  held  by  a  domestic 
fire  insurance  company  in  mortgages  upon 
real  and  leasehold  property  within  this  state 
shall  be  deducted  from  the  aggregate  values 
of  all  the  shares  of  its  stock,  before  comput- 
ing the  taxable  value  of  its  shares,  and  the 
later  act  (chapter  528)  provides  for  the  de- 
duction from  the  aggregate  value  of  all  the 
shares  of  the  corporations,  therein  named, 
the  tools,  machinery,  manufacturing  imple- 
ments, and  engines  of  those  corporations,  in 
ascertaining  the  taxable  value  of  the  shares 
of  such  corporations. 

There  is  nothing  whatever  to  show  that  it 
was  the  intention  of  the  Legislature  that  the 
subsequent  act  (chapter  528)  was  to  repeal  and 
re-enact  section  162  as  amended  by  chapter 
197  of  the  acts  of  1914,  but  it  is  strongly  in- 
dicated by  the  history  of  these  acts,  in  tlieir 
passage  through  the  Legislature,  that  such 
was  not  its  intention;  and  there  is  nothing 
so  repugnant  and  irreconcilable  between  the 
two  acts  that  prevents  them  from  standing 
together  and  being  treated  as  in  force.  In  as- 
certaining the  taxable  values  of  the  shares  of 
the  stock  of  the  corporations  therein  men- 
tioned.^ 

2.  As  we  have  already  said,  the  farther 
contention  Is  made  by  the  appellants  that 
chapter  197  of  the  Acts  of  1914  is  Invalid  be- 
cause it  violates,  as  they  claim,  the  Four- 
teenth Amendment  of  the  federal  Oonstltu- 
tlon,  la  that  the  exemption  from  taxes  of 
mortgages  upon  real  and  personal  property 
in  this  state  owned  by  the  appellee,  a  domes- 
tic fire  Insurance  company,  is  an  unlawful 
discrimination. 

[3]  It  Is  well  settled  that  the  Legislature 
may,  without  contravening  either  the  federal 
or  state  Constitution,  exempt  certain  species 
of  property  from  taxation,' when  it  does  not 
amount  to  an  arbitrary  discrimination  (Simp- 
son V.  Hopkins,  82  Md.  488,  33  Atl.  714),  and 
it  is  equally  as  well  settled  that  it  may  ex- 
empt certain  classes  of  persons  or  ooriwra- 
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tlons  from  tbe  payment  of  taxes  upon  certain 
species  of  pre^erty  where  the  discrimination 
is  founded  upon  public  policy  or  a  reasonable 
distinction  and  does  not  amount  to  an  arbi- 
trary discrimination.  This  power  has  been 
exercised  from  the  origin  of  the  government. 
Simpson  V.  Hopkins,  supra;  Buchanan t.  Coun- 
ty Commissioners  of  Talbot  County,  47  Md. 
293;  Wells  V.  Commissioners  of  HyattsvlUe, 
77  Md.  139,  26  Atl.  357,  20  L.  B.  A.  89 ;  Bank 
of  Commerce  v.  New  York,  2  Blads,  631,  17 
Ll  Ed.  456. 

In  American  Sugar  Refining  Co.  ▼.  Louisi- 
ana, 179  U.  S.  89,  21  Sup.  Ct  43,  45  Ia  Ed. 
102,  the  court  sald: 

"The  act  in  question  does  undoubtedly  dia- 
criminate  in  favor  of  a  certain  class  of  refiners, 
bat  this  discrimination,  if  founded  upon  a  rea- 
sonable distinction  in  principle,  is  valid.  Of 
course,  if  such  discrimination  were  purely  arbi- 
trary, oppressive,  or  capricious,  and  made  to  de- 
pend upon  differences  of  color,  race,  nativity, 
relie^ous  opinions,  political  affihations,  or  other 
considerations  having  no  possible  connection 
with  the  duties  of  citizens  as  taxpayers,  such 
exemption  would  be  pure  favoritism,  and  a  de- 
nial of  the  equal  protection  of  the  laws  to  the 
less  favored  classes." 

This  Is  the  principle,  no  doubt,  that  should 
be  applied  in  determining  the  validity  of  a 
statute  said  to  be  invalid  because  of  the  ob- 
jections here  presented. 

At  the  time  of  the  passage  of  the  act  re- 
ferred to,  mortgages,  generally  speaking,  were 
exempt  from  taxation,  by  the  laws  of  this 
state.  The  exemption  was  not  confined  alone 
to  mortgages  owned  by  domestic  fire  Insur- 
auce  companies.  The  statute,  upon  its  face, 
does  not  disclose  the  policy  or  motive  by 
which  the  Legislature  was  actuated  in  grant- 
ing the  exemption  under  the  statute,  and  this 
is  not  essential  to  Its  validity.  It  is  valid  if 
the  discrimination  Is  founded  upon  public 
policy  or  upon  a  reasonable  distinction  in 
prindple,  and  is  not  an  arbitrary  discrimi- 
nation. 

[41  Chapter  528,  by  which  It  is  claimed, 
chapter  197  was  repealed,  is  likewise  an  ex- 
emption from  taxation  granted  to  a  class, 
to  wit,  manufacturers.  The  object  of  the  Leg- 
islature In  granting  such  exemption  therein  is 
disclosed  by  the  titling  of  the  act,  which  is  to 
encourage  the  development  of  manufacturing 
industries  in  the  state  of  Maryland,  and  it  may 
have  been,  as  suggested  by  the  counsel  of  the 
appellee,  that  the  object  of  the  Legislature 
in  granting  exemption  to  domestic  fire  Insur- 
ance companies  under  the  chapter  107  of  the 
act  of  1914  was  to  encourage  the  formation 
and  Incorporation  of  fire  insurance  companies 
In  this  state,  in  view  of  the  fact  that  the 
uuml>er  now  in  existence  In  the  state  has  be- 
come exceedingly  small ;  or  it  may  have  been 
in  pursuance  of  some  other  public  ix>ll<7  equal- 
ly as  satisfactory.  The  wisdom  of  the  exemp- 
tion Is  within  the  discretion  of  the  Legislature 
and  Is  not  subject  to  control  by  the  courts. 

The  case  of  City  v.  Starr  Church,  106  Md. 


281,  67  AtL  261,  upon  which  the  appellants 
seem  largely  to  rely,  differs  widely  from  the 
case  before  us.  In  that  case  the  exemption 
granted  was  to  a  single  corporation  and  not 
to  a  class  as  in  this  case,  and  the  Judge,  in 
that  case,  in  delivering  the  opinion  of  this 
court,  took  occasion  to  refer  to  this  fact,  say- 
ing: 

"In  the  case  we  are  considering  no  classifica- 
tion has  been  made  at  all.  The  law  lacks  the 
very  first  element  which  it  must  have  to  satis- 
fy the  Fourteenth  Amendment  of  the  Constitu- 
tion. It  Is  simply  an  arbitrary  selection  of  the 
property  of  the  appellee,  and  the  conferring  of 
a  favor  upon  it,  which  is  denied  all  other  own- 
ers of  similar  property." 

It  also  differs  from  the  case  of  Baltimore 
V.  Cahlll,  126  Md.  596,  95  AU.  473,  which  is 
also  cited  by  the  appellant.  In  that  case 
this  court,  speaking  of  the  act  which  was 
there  held  to  be  unconstitutional,  said  that: 

"It  makes  a  discrimination  in  favor  of  the 
owners  of  property  abutting  upon  this  street 
which  is  denied  to  the  owners  of  property  abut- 
ting upon  every  other  street  in  Baltimore  dty, 
which  has  been  or  may  hereafter  be  opened.' 

[S]  The  statute  does  not.  In  our  opinion, 
contravene  the  Fourteenth  Amendment  of  the 
federal  Constitution,  and,  without  further 
prolonging  this  opinion,  we  will  state  that  we 
fall  to  discover  that  It  violates,  in  any  way, 
section  33  of  article  3  of  the  state  Constitution. 
We  wUl  therefore  affirm  eadi  of  the  three 
orders  appealed  from. 

Orders  affirmed,  with  costs  to  the  appellees. 


JACOBSEN  V.  PETERSON. 
(Supreme  Court  of  New  Jersey.    June  7,  1918.) 

(Svnahut  Iv  the  Court.} 

1.  Attobnet   and    Client   «=>109— Investi- 

OATINO  TrTLE  TO  REALTY— NEOUOENCB—LI- 
ABILITT.  « 

It  is  the  duty  of  an  attorney,  who  is  employ- 
ed to  investigate  the  title  to  real  estate,  to  make 
a  {tainstaking  examination  of  the  records,  and 
to  report  all  facts  relating  to  the  title.  He  is 
therefore  liable  for  any  injury  that  may  result 
to  his  client  from  negligence  in  the  performance 
of  his  duties,  that  is,  from  a  failure  to  exercise 
ordinary  care  and  skill  in  discovering  in  the 
records  and  reporting  all  the  deeds,  mortgages, 
judgments,  etc.,  that  aSect  the  title  in  respect 
to  which  be  is  employed. 

2.  ArroBNET  and  Client  <S=>  129(4)  —  Negli- 
gence OF  Attobney — Measube  of  Dauaoes. 

AVhere  an  attorney  negligently  omits  to  re-' 
port  the  fact  of  a  judgment,  which  is  a  lien 
upon  real  estate  the  title  of  which  he  was  em- 
ployed to  investigate,  and  his  client  buys  upon 
the  faith  of  such  report  and  without  knowledge 
of  such  judgment,  the  measure  of  damages  is  the 
amount  the  client  is  cniised  to  pay  out  to  re- 
move the  lien  of  such  judgment,  and  this  is  so, 
even  though  the  client  subsequently  sells  the 
real  estate  for  a  sum  in  excess  of  its  total  cost 
to  him,  including  the  discharge  of  the  judgment. 

Appeal  from  District  Court  of  Perth  Aia- 
boy. 

Action  by  S.  Martin  Jacobsen  against  Pefter 
A.    Peterson.     Judgment   for   plaintiff   for 
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nominal  damages,  and  he  appeals.    Reversed, 
and  a  new  trial  awarded. 

Argued  February  term,  1918,  before 
SWAYZE,  TREINCHARD,  and  MINTURN, 
JJ. 

Leo  Goldberger,  of  Perth  Amboy,  for  ap- 
pellant. Peter  A.  Peterson,  of  Perth  Amboy, 
pro  88. 

TRENOHAUD,  J.  The  plaintiff  below  sued 
ihe  defendant,  an  attorney  at  law,  to  recover 
(1)  damages  sustained  by  reason  of  the  negli- 
gence of  the  defendant  In  examining  and 
reporting  upon  tlxe  title  of  lands,  and  (2)  for 
moneys  had  and  received  for  the  use  of  the 
plaintiff.  The  learned  trial  judge,  sitting 
without  a  Jury,  found  for  the  plaintiff,  who 
now  prosecutes  this  appeal.  He  finds  no  fault 
with  the  action  of  the  judge  in  resi)ect  to 
the  second  item,  but  contends  that  he  erred 
In  awarding  the  plaintiff  only  six  cents  dam- 
ages on  account  of  the  defendant's  negligence 
In  the  Investigation  of  the  title  of  the  land. 
We  are  of  the  opinion  that  the  contention  is 
well  founded. 

[1]  It  Is  the  duty  of  an  attorney,  who  Is 
employed  to  Investigate  the  title  to  real 
estate,  to  make  a  painstaking  examination 
of  the  records,  and  to  reix>rt  all  facts  relat- 
ing to  the  title.  He  Is  therefore  liable  for  any 
Injury  that  may  result  to  his  client  from 
negligence  In  the  performance  of  bis  duties; 
that  is,  from  a  failure  to  exercise  ordinary 
care  and  skill  In  discovering  in  the  records 
and  reporting  all  the  deeds,  mortgages,  judg- 
ments, etc.,  that  affect  the  title  in  respect  to 
which  he  is  employed.  Economy  B.  &  L.  Ass'n 
v.  West  Jersey  TiUe  Ck).,  64  N,  J.  Law,  27, 
44  Atl.  854.  In  the  present  case  it  appeared, 
and  the  trial  judge  properly  found,  that  the 
defendant  negligently  overlooked  and  failed 
to  report  a  judgment  for  $380  which  was  a 
lien  upon  the  land#  the  title  of  which  he  was 
employed  to  examine,  and  which  the  plaintiff 
purchased  in  reliance  upon  the  defendant's 
report  and  without  knowledge  of  the  exist- 
ence of  such  judgment.  There  was,  therefore, 
no  question  as  to  the  defendant's  liability. 

[2]  The  question  arises.  What  was  the 
measure  of  damages?  Where,  as  here,  an 
attorney  negligently  omits  to  report  the  fact 
of  a  judgment,  which  is  a  lien  upon  real  es- 
tate the  title  of  which  he  was  employed  to 
investigate,  and  his  client  purchases  such  real 
estate  in  reliance  upon  such  report  and  with- 
out knowledge  of  such  judgment,  the  measure 
of  damages  is  the  amount  bis  client  is  caused 
to  pay  out  to  remove  the  lien  of  such  judg- 
ment. But  it  appeared  that  the  plaintiff  sub- 
sequently sold  the  real  estate  for  a  sum  in 
excess  of  Its  total  cost  to  him,  Including  the 
discbarge  of  the  judgment,  and  the  trial  Judge 
considered  that  this  justified  the  award  of 
nominal  damages  only.  Not  so.  The  measure 
of  damages  was  not  affected  by  the  sale.  It 
will  not  do  to  say  that  In  order  for  a  client 
to  recover  for  such  negligence  he  mast  either 


sell  the  property  at  a  loss  or  not  sell  It  at  all. 
He  was  entitled  to  all  the  profit  he  would 
have  made  by  the  transaction  if  the  title  bad 
been  as  represented. 

The  judgment  below  will  be  reversed,  tad 
a  new  trial  awarded. 


JONES  V,   MANHATTAN   HORSE   MA- 
NURE CO. 

(Supreme  Court  of  New  Jersey.    Juno  8,  191S.) 

(SyUahut  iff  the  Court.) 

1.  Master   and   Sebvant   «::»>8(2)— Tebm  or 
Service — Contract. 

A  stipulation  in  a  written  contract  for  a 
specified  amount  of  salary  per  year,  payable 
semimonthly,  is  not  inconsistent  with  a  yearly  ' 
hiring,  and  the  contract  will  be  deemed  to  be  a 
hiring  for  a  year  when,  from  a  consideratioD  of 
all  of  its  terms,  such  appears  to  have  been  the 
intention  of  the  parties. 

2.  Master  and  Servant  «=>8(2)  —  Tebu  of 
Service— Contract. 

By  written  contract  dated  April  18,  1917, 
it  was  agreed  that  the  plaintiff  should  superin- 
tend and  build  up  the  defendant's  bu8iue><; 
that  he  was  to  be  paid  "$1,500  per  year,  payable 
semimonthly" ;  that  in  addition  thereto  be  w!i!i 
to  receive  "$125  at  Christmas,  1917,  and  $125 
at  Easter,  1918,  providing  he  gets  the  busine»!i 
well  organized  and  nmning  ag  we  [defendant) 
expect  he  will."    Held  to  be  a  hiring  for  a  year. 

Appeal  from  District  Court  of  Jersey  City. 

Action  by  John  Jones  against  the  Manhat- 
tan Horse  Manure  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Argued  February  term,  1918,  before  SWAI- 
ZE,  TREXCIIARD,  and  MINTURN,  JJ. 

Weller  &  Llchtenstein,  of  Hoboken,  for  ap- 
pellant. Robert  N.  Shoemaker,  of  Newark, 
for  appellee. 

TRENCHARD,  J.  This  action  was  brought 
by  Jones  to  recover  damages  for  the  breach 
of  the  following  written  contract  of  hiring: 
"April  18th,  191T. 

"It  is  mutually  agreed  by  and  between  John 
Jones,  of  205  New  Jersey  Railroad  aveuuv. 
Newark,  N.  J.,  and  the  Manhattan  Horse  Ma- 
nure Company  of  New  Jersey,  that  John  Jones 
will  give  his  services  to  the  building  up  of  the 
business,  operation  of  same^  lool^iDg  after  the 
men  and  horses,  superintending  the  business  for 
the  best  interest  of  the  company,  and  obeying 
all  lawful  directions  of  the  officers  of  the  com- 
pany. John  Jones  proposes  to  reside  in  Newark, 
N.  J.,  so  as  to  devote  the  necessary  time  to 
the  running  of  the  business.  For  the  perform- 
ance of  the  above  services  by  John  Jones  tb« 
Manhattan  Horse  Manure  Company  agrees  to 
pay  said  John  Jones  the  sum  of  fifteen  hundred 
dollars  per  year,  payable  semimonthly.  It  is 
further  understood  and  agreed  that  John  Jonea 
is  also  to  receive  the  sum  of  one  hundred  and 
twenty-five  dollars  at  Christmas.  1917,  and  ooe 
hundred  and  twenty-five  dollars  at  ICaster,  191S. 
providing  he  gets  the  business  well  organized 
and  running,  as  we  expect  he  will.  Manhattan 
Horse  Manure  Co.,  by  James  C.  Milligan,  Prest. 
John  Jcmes." 

At  the  trial  It  appeared  that  the  plaintiff 
served  the  defendant  until  August  4,  1917, 
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whea  he  waa  discharged,  as  he  contends, 
without  legal  cause. 

As  the  case  Is  presented  on  this  apt>eal, 
the  only  question  Is  whether  the  contract  In 
evidence,  by  legal  construction,  constituted  a 
contract  of  yearly  hiring,  or  a  contract  of 
hiring  at  will  merely. 

[1,2]  The  trial  Judge  held  It  to  be  a  con- 
tract of  hiring  for  one  year,  and  in  that  con- 
struction we  concur.  As  will  be  observed, 
there  is  no  express  limitation  of  the  tenn 
of  service,  though  the  plaintifF  was  to  be 
paid  ?1,500  per  year,  payable  semimonthly. 
But  a  stipulation  in  a  written  contract  for  a 
specified  amount  of  salary  per  year,  paya- 
ble semimonthly,  is  not  inconsistent  with  a 
yearly  hiring,  and  the  contract  will  be  deem- 
ed to  be  a  hiring  for  a  year  when,  from  a  con- 
sideration of  all  its  terms,  such  appears  to 
have  been  the  intention  of  the  parties.  Beach 
V.  Mullln,  34  N.  J.  Iaw,  343;  Stanford  v. 
Fisher  Varnish  Oo.,  43  N.  J.  LaW,  151 ;  Lark- 
In  v.  Hecksher.  51  N.  J.  Law,  13.^,  16  Atl.  703, 
3  L.  R.  A.  137;  Passlno  v.  Brady  Brass  Oo., 
83  N.  J.  Law,  419,  84  Atl.  615.  Here  the  writ- 
ten agreement  furnishes  a  clew  to  the  real 
Intention  of  the  parties  when  It  says  that,  in 
addition  to  the  salary  of  $1,500  per  year,  pay- 
able semimonthly,  the  plaintlfC  should  "re- 
ceive $125  at  Christmas,  1917,  and  $125  at 
Easter,  1918,  pro\'lding  he  gets  the  business 
well  organized  and  running  as  we  expect  he 
will."  Why  this  extra  allowance  well  on 
towards  the  end  of  the  year  if  the  contract 
was  only  at  will  as  the  defendant  contends? 
This  passage  of  the  contract,  viewed  In  the 
light  of  the  provision  for  "$1,500  per  year," 
and  taken  In  connection  with  the  situation  of 
the  parties,  and  the  nature  of  the  services  to 
be  performed,  would  seem  to  leave  no  room 
for  doubt  as  to  what  was  really  contemplated 
by  the  contract  of  employment  It  would  not 
be  reasonable  to  suppose  that  it  was  Intended 
that  the  defendant  should  have  the  right  to 
terminate  the  contract  at  will  and  thus  de- 
prive the  plaintifl!  of  the  additional  compen- 
sation at  Christmas  and  Easter,  if  he  suc- 
ceeded in  his  undertaking. 

The  Judgment  below  will  be  affirmed,  with 
costs. 


WILBUR  V.  WIN  et  al.    (No.  43/164.) 

(Court  of  Chancery  of  New  Jersey.    May  4, 
1918.) 

1.   MOBTOAGU    9=3319(1)    —   PBESt7MPTI0ir    OF 

pATMENT— Acknowledgment  of  Existence 

OF  Debt. 
In  suit  to  foreclose  two  mortgages,  a  letter 
written  by  mortgagor  to  complainant  asking  her 
to  give  him  credit  on  an  account  consisting  ot 
principal  and  interest  due  on  mortgages  and 
balance  of  a  store  account,  held  an  acknowledg- 
ment of  existence  of  mortgage  debts,  so  that 
presumption  of  payment  would  not  prevail,  al- 
though more  than  20  years  had  elapsed  withont 
cash  payment  on  principal  or  interest. 


2.  InTKBEST       4=956— COKFtrrATION—PABTIAL 

Payments. 
In  HL-count  rendered  by  mortgagee  to  mort- 
gagor, interest  should  not  have  been  calculated 
upon  the  principal  of  the  mortgages  from  the 
date  they  were  executed  to  the  date  of  settle- 
ment, where  payments  on  account  of  the  princi- 
pal had  been  made,  and  mortgagee  did  not  sur- 
charge himself  with  interest  upon  such  pay- 
ments. 

3.  Account  Stated  «a»6(l)— Imflied  Assent 
—Silence. 

Where  mortgagor  at  his  first  opportunity 
protested  against  correctness  of  account  render- 
ed by  morteagee,  and  account  was  never  cor- 
rected, mortgagor's  silence  would  not  war- 
rant inference  of  acquiescence  in  account,  so 
that  it  should  be  treated  as  an  account  stated. 

4.  Account  Stated  «=35  — Absent  of  Pab- 

TIEB. 

As  an  account  stated  rests  upon  mutual 
agreement  of  the  parties  as  to  its  correctness,  it 
may  be  established  by  formal  assent,  or  by  cir- 
cumstances from  which  asscat  may  be  implied. 

5.  Account  Stated  ^»6(2)— Assent  to  Ac- 
count Bendbbed. 

An  account  rendered  may  develop  into  an 
account  stated  by  acquiescence  as  by  failure  to 
object  to  its  items  within  a  reasonable  time. 

6.  Account  Stated  «=920(1)— Acquiescence 
-Question  of  Law  and  Fact. 

Whether  there  has  been  such  acquiescence  in 
an  account  rendered  as  to  make  it  an  account 
stated  is  usually  a  mixed  question  of  law  and 
fact. 

7.  Account  Stated  «s>13— SETTma  Aside— 
Gbounds. 

An  account  stated  may  be  avoided  for  fraud 

or  mistake. 

Suit  by  Hanna  Emson  Wilbur  against  Reu- 
ben Win  and  others.  A  reference  was  taken 
to  a  master  to  ascertain  the  amount  due,  and 
exceptions  were  taken  to  his  report  Excep- 
tions sustained  to  a  certain  extent  report 
modified  accordingly;  complainant  to  take 
decree. 

Aaron  V.  Dawes,  of  Hlghtstown,  for  com- 
plainant David  O.  Watkins,  of  Woodburj-, 
for  defendants. 

B.\CKES,  V.  C.  [1]  This  bill  Is  filed  to 
foreclose  two  mortgages  made  by  Jacob  Win 
to  Christian  D.  Emson,  one  dated  May  23, 
1883.  for  $3,000,  the  other  July  9,  1884,  for 
$1,000.  Christian  D.  Emson  bequeathed  them 
to  his  son  EphraLm  P.  Emson,  who  In  turn 
t>equeathed  them  to  his  daughter,  the  com- 
plainant. Win,  the  mortgagor,  is  deceased, 
and  his  children,  his  heirs  at  law,  are  the  de- 
fendants. They  set  up  that  the  mortgages 
were  paid  more  than  20  years  before  the  fil- 
ing of  the  bill  (March  14,  1917)  and  that 
there  has  been  no  acknowledgment  of  their 
existence  since,  by  payment  on  account  of 
either  principal  or  interest  On  bringing  the 
cause  on  for  hearing,  counsel  took  a  refer- 
ence to  a  master  to  ascertain  the  amount  due, 
if  anything,  and  he  has  reported  that  there 
is  due  to  the  complainant,  on  account  of  the 
principal,  $1,122.15,  an  amount  alleged  to 
have  been  stated  between  the  mortgagor  and 
Ephralm  P.  Emson  on  March  24,  1896  (less  a 
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deduction  of  $73.50  agreed  upon),  with  In- 
terest from  tbat  time;  a  total  of  $2,424.30. 
To  the  report  exceptions  were  filed,  and  it 
Is  agreed  tbat  In  examining  the  exceptions 
the  depositions  taken  before  the  master  may 
be  used  in  disposing  of  the  defense  of  pay- 
ment presumed  from  the  lapse  of  time.  It 
is  an  established  fact  that  there  was  no  cash 
payment  on  account  of  either  principal  or  in- 
terest after  1896.  Ephraim  P.  Emson  died 
shortly  after  an  account  alleged  to  have  l)een 
stated  was  rendered,  and  the  failure  of  the 
complainant  to  take  legal  action  to  enforce 
the  mortgages  within  20  years  is  unexplain- 
ed, and  were  It  not  for  a  letter  written  by 
the  mortgagor  to  the  complainant  in  1899,  In 
which  he  asked  her  to  give  him  credit  on  the 
account  for  $61  for  items  which  he  claimed 
should  have  been  included  in  the  account, 
.  and  for  a  load  of  manure  furnished  to  the 
complainant  on  March  17, 1897,  3  days  within 
the  20  years  of  the  filing  of  the  bill,  the  case 
would  be  controlled  by  Blue  v.  Everett,  55 
N.J.  Eq.  329,36Atl.960,  afllrmed56N.  J.  Eq. 
455,  39  Atl.  765,  and  the  bill  would  have  to 
be  dismissed.  The  account  was  made  up  of 
the  principal  and  Interest  due  on  the  mort- 
gages and  the  balance  of  a  store  account 
(Emson  was  a  merchant),  and  while  it  is  de- 
batable whether,  by  the  letter  requesting  the 
credit,  the  mortgagor  referred  to  the  mort- 
gage account  or  the  merchandise  account,  it 
appears  that  there  was  something  due  to  the 
complainant  on  one  or  the  other,  or  both,  at 
the  time  it  was  written,  and  the  fair  infer- 
ence is  that  the  mortgagor  had  in  mind  the 
combined  accoimt,  which  Included  the  mort- 
gages, and  I  conclude  that  he  thereby  ac- 
knowledged the  existence  of  the  mortgage 
debts.  However,  the  defendants  are  disposed 
to  pay  what  Is  justly  due,  and  their  principal 
argument  was  devoted  to  pressing  the  excep- 
tions to  the  amount  found  due. 

[2]  In  March  of  1896  Emson  rendered  to 
the  mortgagor  a  statement  of  their  dealings, 
which,  for  a  better  understanding,  I  have  re- 
arranged, leaving  the  items  Intact,  and  as  re- 
arranged, it  reads: 

Dr. 

Mortgage  May  24,  1883 $3,000  00 

Interest  to  Marcb,  1896 2,310  00 


$6,310  00 
Cash  Cr.  Interest  paid 1,560  00 


Mortgage  July  19,  1884 $1,000  00 

Interest  to  March,  1896 700  00 


$3,750  00 


Book  acconnt 


1,700  00 
1,292  34 


Cr. 


$6,742  34 


[April  24,  1892]    Cash  J.  Win $   400  00 

September,  1891.    By  Jack  Davis..  87  60 

[August  24,  18921    Pennington  Ins.  2,050  00 

8  small  showcases 15  00 

1894.    1  large  Pros.  Pettu 30  00 

[Feby.  18,  1894]    Insurance  check. .  1,395  45 

[March  8,  189!S]    Manchester 430  00 

[April  IS,  1895]  Mt.  Holly 1,222  24     6.620  IB 


Amount  du« 


$1,122  15 


The  dates  of  the  Items  in  bra<ftets  do  not 
appear  In  the  statement;  they  were  famish- 
ed by  the  complainant  from  her  ^titer's 
books.  In  1891  the  buildings  on  the  mortgag- 
ed premises  were  destroyed  by  fire,  and  tbese 
items  represent  the  Insurance  collected  by 
the  mortgagee.  It  wiU  be  observed  that  In- 
terest was  calculated  upon  the  principal  of 
the  mortgages  from  the  date  of  their  eiecih 
tion  to  the  date  of  the  settlement,  whereas. 
It  is  obvious  that  the  Interest  should  have 
been  calculated  upon  the  balances  due  from 
time  to  time,  as  payments  on  account  of  the 
principal  were  made  or  the  accountant 
should  have  surcharged  himself  with  Interest 
upon  these  respective  amounts.  Mr.  Emson, 
having  charged  Interest  on  his  mortgages, 
should  have  allowed  interest  on  the  sums  ne 
received  in  liquidation  of  the  debts.  This  Is 
only  Just,  and  should  be  corrected. 

I  have  calculated  the  Interest  from  the 
dates  of  the  payment  of  tbe  Insnrance  money 
to  the  date  of  the  settlement  March  24, 1896, 
and  if  the  method  upon  which  it  is  worked 
out  does  harm  to  either  party,  conns^  may 
direct  my  attention  uiwn  motion  for  the  flnal 
decree. 

Balance  as  per  statement  of  March  24,  1896    $1,122  IS 

Interest: 
J.   Win,  $400,  Apr.  24,  1892,   3  yrs. 

II  mo $94  00 

Pennington  insurance,  $2,050,  August 

24,  1892,  3  yrs.  7  mo. 440  7S 

Insurance  check,  $1,395.45,  February 
16,  1884,  2  yrs.  1  mo.  8  days 176  27 

Manchester,  $420,  March  8,  1895,  1 
yr.  16  days 26  2S 

Mt.  Holly,  $1,222.24,  April  15,  1896,  U 
mo.  9  days 68  98 

Additional  credit  agreed  to  by  com- 
plainant        73  50        879  TS 


$  mr. 

Interest  to  be  added: 

On  $824.28  from  April  18,  1891,  to  March  24, 
1896,  4  yrs.  11  mo.  6  days  (hereafter  ex- 
plained)          213  Si 


Leaving  amount  due  March  24,  1896 $  486  3' 

Interest  on  this  sum  from  March  24,  1896. 
to  the  date  of  the  master's  report,  Feb- 
ruary 6,  1918,  21  yrs.  10  mos.  12  days 621  89 

Amount  due  complainant $1,111  & 

The  item  of  $243.93  Is  interest  on  the  bal- 
ance struck  April  18,  1891,  on  the  book  ac- 
count $1,292.34.  It  is  a  proper  charge  in  tbe 
general  adjustment  of  the  interest.  Interest 
on  the  running  account  between  the  parties 
is  not  allowed. 

[3, 4]  The  master  arrived  at  his  result  by 
treating  the  statement  rendered  by  Emson  to 
the  mortgagor  as  an  account  stated  and  by 
adopting  it  as  conclusive  proof  of  the  amount 
due.  I  fear  that  be  did  not  give  due  weight 
to  the  evidence  in  holding  tbat  it  was  an  ac- 
count stated,  and  he  was  clearly  In  error  la 
the  force  he  gave  to  it  as  proof,  assuming  It 
to  have  been  an  accoimt  stated.  An  account 
stated  rests  upon  the  mutual  agreement  of 
the  parties  as  to  Its  correctness,  and  may  be 
established  by  proof  of  formal  assent,  or  of 
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circumstances  from  wbich  assent  may  be  im- 
plied. 

[6,  6]  An  account  rendered  may  develop  In- 
to an  account  stated  by  acquiescence,  as  by  a 
failure  to  object  to  its  items  within  a  reason- 
able time,  and  wliether  tbere  was  such  ac- 
quiescence is  usually  a  mixed  question  of  law 
and  fact.  Here  there  is  no  proof  of  an  ex- 
pressed assent,  and  the  question  is.  Is  it  to 
be  implied  from  the  circumstances?  The 
principals  are  both  dead.  Mr.  Kmson  died 
within  40  days  after  he  prepared  the  account, 
and  bow  and  under  what  circumstances  a 
copy  came  to  the  hands  of  the  mortgagor, 
and  whether  he  made  objections,  does  not 
appear.  The  complainant,  a  young  and  inex- 
perienced woman,  took  charge  of  her  fath- 
er's vast  estate,  as  executrix,  and  the  first 
effort  she  made  to  collect  the  account,  and  so 
far  as  is  shown  that  any  mention  was  made 
of  it  by  either  party  was  In  1899.  The  com- 
plainant says  this  occurred  at  he^*  home  at 
Colliers  Mills,  while  the  defendants  are  as 
emphatic  In  their  assertions  that  the  meet- 
ing occurred  in  Philadelphia.  However,  at 
this  earliest  opportunity  the  mortgagor  in- 
sisted upon  an  additional  credit  on  the  ac- 
count of  $61,  already  referred  to,  and  at  that 
time  disputed  the  Interest  charges  on  the 
mortgages,  and  offered  to  settle  for  $500, 
which  was  slightly  over  the  amount  then  due. 
This  we  have  from  the  lips  of  the  OMnplaln- 
ant.  Two  of  the  defendants,  who  said  that 
the  occurrence  tock  place  at  their  father's 
home  in  Plilladelphia,  also  state  that  he  pro- 
tested against  the  overcharge  of  interest, 
and  pointed  out  the  error  In  the  account  to 
the  complainant.  Thereafter  numerous  ef- 
forts were  made  by  both  sides  to  reach  a 
just  settlement,  all  of  which  came  to  naught. 
Why  the  complainant  delayed  so  long  before 
bringing  her  suit  is,  as  I  have  said,  unex- 
plained, and  leads  one  to  suspect  that  she 
bad  but  slight  faith  in  her  claim.  Now,  it 
seems  to  me  that  the  mortgagor's  silence  of 
three  years  and  more  did  not  speak  assent, 
and  that  mere  lapse  of  time,  imder  'the  dr- 
cunistances,  is  frail  timber  upon  which  to 
rest  an  inference  of  acquiescence  in  the  cor- 
rectness of  the  account.  Such  an  inference 
is  met  by  an  equally  reasonable  one  that  aft- 
er the  death  of  Mr.  Enison,  and  with  the  con- 
sequent change  of  claimants,  the  mortgagor, 
demurring  but  not  contending,  abided  the 
time  when  demand  for  payment  should  be 
made  upon  him. 

[7]  The  rule  is  one  of  evidence  and  not  of 
liability,  and  even  if  the  account  rendered  be 
entertained  as  an  account  stated,  the  defend- 
ants would  not  tie  precluded  from  avoiding 
it  on  the  grounds  of  fraud  or  mistake.  "An 
account  stated  or  settled  is  a  mere  admission 
that  the  account  is  correct.  It  is  not  an  es- 
toppel. The  account  is  still  open  to  impeach- 
ment for  mistakes  or  errors.    Its  effect  is  to 


establish,  prima  facie,  the  accuracy  of  the 
items,  without  other  proof."  Lockwood  v. 
Thorne,  18  N.  Y.  285 ;  Bames  Vacuum  Brake 
Go.  V.  Prosser,  157  N.  Y.  289,  51  N.  B.  988; 
Spellman  v.  Muehlfeld,  166  N.  Y.  245,  59  N.  E. 
817;  Brown  v.  Vandyke,  8  N.  J.  Eq.  795,  55 
Am.  Dec.  250. 

The  exceptions  will  be  sustained  to  the  ex- 
tent indicated,  and  the  master's  report  will 
be  modiided  accordingly.  The  complainant 
may  take  a  decree  for  the  amount  herein 
found  to  be  due. 


ABCHBOLD  et  al.  v.  LO  TRUGLIO. 
(Supreme  Court  of  New  Jersey.    June  4,  1918.) 

1.  Frauds,  Stattjtk  or  «=s>115(2)  —  Sale  of 
Goods— Memobanduu—Sionatube. 

A  memorandum  making  plain  without  aid  of 
parol  evidence  a  sa^e  contract  and  cMitaining 
in  print  vendor's  name  followed  by  the  word 
"per,"  after  which  vendee's  name  is  signed,  is 
sufficient  under  Sale  of  Goods  Act  (4  Comp, 
St.  1910,  p.  4648)  i  4,  providing  that  a  mem- 
orandum signed  bv  the  party  to  be  charged  is 
essential  to  the  validity  of  a  sale  of  goods;  for, 
since  vendee  may  not  act  as  vendor  s  agent,  it 
will  be  presumed  he  signed  the  memorandum  as 
vendee. 

2.  Fbauds,  Statute  of  ^s»115(5)— Meuoban- 
DA— Place  of  Sionatube. 

The  place  on  the  paper  where  the  memoran- 
dam  is  signed  is  not  important. 

Appeal  from  District  Court  of  Paterson. 

Action  by  Isaac  W.  Archlwld  and  another 
against  Francesco  Lo  Truglio.  Judgment  for 
plaintiffs,  and  defendant  appeals.    AfiSrmed. 

Argued  February  term,  1918,  before 
SWAYZE,  TRENCHARD,  and  MINTURX, 
JJ. 

Ward  &  McGinnis,  of  Paterson,  for  appel- 
lant. Rot>eft  H.  Cunningham,  of  Paterson, 
for  respondents. 

SWAYZE,  J.  [1,  2]  The  only  question  we 
need  decide  is  whether  there  is  a  sufficient 
signature  to  the  memorandum  to  comply  with 
section  4  of  the  Sale  of  Goods  Act  (C.  S.  p. 
4648).  TlM  memorandum  is  in  the  form  of  a 
letter  addressed  by  I.  W.  Ardibold  &  Co.,  the 
plaintiff,  to  BYank  Lo  Truglio,  the  defendant . 
At  the  bottom  appears  the  following :  "I.  W. 
Arcbbold  &  Co.,  per  F.  to  Truglio."  The  words 
"I.  W.  Archbold  &  Co.,  per"  are  said  to  be  in 
print  The  words  "P.  Lo  Truglio"  are  in  the 
handwriting  of  the  defendant.  It  is  suggest- 
ed that  this  imports  that  Lo  Truglio  signed 
as  agent  for  Archbold  &  Co.  As  the  rest  of 
the  memorandum  makes  plain  without  any' 
parol  evidence  the  contract  was  between 
Archbold  Sc  Co.  as  vendors  and  Lo  Truglio  as 
vendee,  Lo  Truglio  could  not  in  law  act  as 
agent  for  Archbold  &  Co.  Johnson  &  Miller 
V.  Buck,  35  N.  J.  Law,  338,  342,  10  Am.  Rep. 
243.  Since  he  could  not  therefore  have  sign- 
ed as  agent,  we  must  ascertain  what  he  in- 
tended by  writing  his  name  on  the  paper. 
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On  the  face  of  It,  the  natural  construction 
would  be  that  he  signed  as  vendee.  It  would 
be  difficult  to  suggest  any  other  sensible  rea- 
son for  his  signing.  In  fact,  no  suggestion 
was  made  at  the  trial  that  the  name  was  not 
the  signature  of  Lo  TrugUo  to  the  memoran- 
dum required  by  statute.  The  defense  was 
on  other  grounds  not  now  material.  The 
X>V>ce  on  the  paper  where  the  memorandum  is 
signed  Is  not  Important.  Smith  v.  Howell,  11 
N.  J.  Eq.  349,  354;  Hawkins  v.  Chace,  19 
Pick.  (Mass.)  502;  Richardson  v.  Boynton, 
12  Allen  (Mass.)  138,  90  Am.  Dec.  141.  Other 
cases  are  cited  In  WilUston  on  Sales,  f  112, 
note  50. 

We  find  no  error.    Let  the  Judgment  be  af- 
firmed, with  costs. 


PENNSYLVANIA  R.  CO.  .v.  FUCELI>0  et  al. 
(Supreme  Court  of  New  Jersey.    June  C,  1018.) 

1.  Trespass  ie=>81— To  Rbamy— What  Con- 
stitutes—"Tbespasseks.  " 

The  original  entry  of  defendants,  taxicab 
drivers,  who  had  been  notified  by  plaintiff  rail- 
road's agents  not  to  park  tbeir  automobiles  upon 
premisos  of  plaintiff  for  a  longer  time  than 
would  be  necessary  to  discharge  their  passeu- 
gcrs,  would  be  lawful,  and  they  would  not,  al- 
though they  did  park  their  cars  for  a  longer 
period  than  was  necessary,  be  "trespaissers," 
within  Act  Feb.  17,  1857  (P.  L.  18o7,  p.  16 
14  Comp.  St.  1010,  p.  5(553]),  providing  that  any 
person  who  shall  unlawfully  enter  upon  any 
land  not  his  own  after  having  been  forbidden  so 
to  do  by  the  owner  or  legal  possessor  shall  for- 
feit and  pay  for  each  offense  the  sum  of  $3,  to 
be  sued  for  and  recovered  in  an  action  of  debt, 
such  statute  dealing  with  an  actual  trespass  ab 
initio,  and  not  with  a  constructive  trespass  cre- 
ated by  an  act  of  entry  originally  lawful. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Tres- 
passer.] 

2.  Statutes    i8=a241(2)  —  Penal    Statutes  — 

CONSTKUCTION. 

A  penal  statute  must  be  strictly  construed, 
and  will  not  be  held  to  include  other  offenses  by 
intendment. 

Appeal  from  District  Court  of  Trenton. 

Thirty-three  separate  actions  by  the  Penn- 
sylvania Railroad  Company  against  Oscar 
Fucello  and  others.  The  actions  were  tried 
together,  and  all  defendants  adjudged  guilty 
as  trespassers,  and  they  appeaL  Judgment 
in  each  case  reversed. 

Argued  February  term,  1918,  before 
SWAYZB,  TRENCHARD,  and  MINTURN, 
JJ. 

Joseph  Lanlgan,  of  Trenton,  and  Joslah 
Stryker,  of  iNewark,  for  appellants.  W.  Holt 
Apgar,  of  Trenton,  for  appellee. 

MINTURN,  J.  There  were  33  separate  ac- 
tions Involving  the  same  question  Instituted 
by  this  plaintiff,  and  the  entire  number  were 
tried  together  as  one  case,  and  all  were  ad- 
Judged  to  be  guilty  as  trespassers. 

[1]  Defendants,  taxicab  drivers.  In  the 
city  of  Trenton,  were  notified  by  the  agent 


of  the  plaintiff  not  to  park  tbeIr  automobiles 
for  a  longer  time  than  would  be  necessary 
to  discharge  their  passengers,  upon  the  prem- 
ises of  the  railroad  company,  at  the  CUatoa 
Street  station  at  Trenton.  The  complahit 
against  each  Individual  defendant  alleges, 
and  the  offense  of  which  he  was  found  guilty 
was  that  he  failed  to  obey  the  notice  so  giv- 
en, and  "did  park  and  keep  his  said  automo- 
bile on  the  aforesaid  lands  for  a  luiiser 
space  of  time,  and  much  longer  than  was 
necessary."  The  suit  Is  brought  to  recover  a 
penalty  for  this  alleged  trespass,  resuUing 
from  the  defendant's  disregard  of  the  compa- 
ny's notice,  and  Is  based  upon  the  folloning 
statute: 

"An  act  to  prevent  willful  trespasses  upon 
lands  (P.  L.  1857,  p.  16;  4  Comp.  Stat.  p. 
5(553). 

"1.  Penalty  for  Trespass  upon  Z-an<f«.— That 
if  any  person  or  persous  shall  unlawfully  enter 
upon  any  lands  not  his  own,  after  having  been 
forbidden  so  to  do  by  the  owner  or  legal  pntr 
seasor  of  such  lands,  he  shall  forfeit  and  pa^ 
for  each  offense  to  the  owner  of  said  laodsi  or 
his  or  her  tenant  in  possession,  the  sum  of 
three  dollars,  to  be  sued  for  and  recovered,  with 
costs,  in  an  action  of  debt,  before  any  justice 
of  the  peace  in  this  state." 

This  act  It  will  be  observed  deals  with  an 
actual  trespass  ab  initio,  and  not  with  a  con- 
structive trespass  created  by  an  act  of  entry 
originally  lawful,  but  made  unlawful  by  a 
tortious  act  committed  after  entry.  Garcia 
T.  Roberts,  69  N.  J.  Law,  574,  55  Atl.  43.  The 
refinement  of  the  law  In  this  latter  clas.s  of 
torts  has  evolved  a  distinction  between  the 
tortious  act  done  upon  premises  where  entry 
has  been  allowed  by  the  owner  or  occupaut 
in  the  first  instance,  and  the  act  done  under 
similar  circumstances  where  the  original  en- 
try was  the  result  of  a  legal  right  or  privi- 
lege accorded  by  law.  In  the  latter  Instance 
the  licensee  becomes  a  trespasser  ab  initio, 
while  in  the  former  his  act  becomes  one  of 
tort,  feasance,  punishable  by  an  action  on 
the  case  for  damages.  This  'distinction  was 
given  legal  recognition  in  the  Six  Carpeutem 
Case,  8  Coke's  Reports,  290,  and  has  been  ad- 
hered to  quite  consistently  in  this  country 
where  the  question  has  been  mooted.  Foun- 
dations of  Legal  LiabiUty,  1  Street,  45;  Al- 
len V.  Crofoot,  5  Wend.  (N.  Y.)  506 ;  Taylor  v. 
Jones,  42  N.  H.  25;  Abbott  v.  Klmbal.  19 
Vt.  551,  47  Am.  Dec.  708 ;  Beers  v.  McGinnK 
191  Mass.  279,  77  N.  E.  768.  The  principle 
is  elucidated,  and  the  cases  are  quite  gener- 
ally collected  in  38  Cyc.  1000.  The  statute 
clearly  applies  to  an  original  entry,  which 
can  be  denominated  In  the  first  instance  a 
trespass.    Garcln  v.  Roberts,  supra. 

[2]  The  statute,  being  praal  In  its  nature 
and  consequence,  must  under  the  familiar 
rule  applicable  to  such  legislation  he  strictly 
construed,  and  will  not  be  held  to  inclode 
any  other  offense  by  Intendmoit  The  act 
constituting  tne  alleged  offense  mnst  lie  wlth- 


^s>Por  oCher  cbsm  ae*  aam*  topic  and  KBY-NUUIiER  in  all  Key-Numbered  Digests  and  Indezae 


Digitized  by 


Google 


N.J.) 


ESTLBR  y.  DELAWARE,  L.  A  W.  B.  CO, 


iu  both  the  letter  and  the  spirit  ot  the  stat- 
ute. Lair  V.  Kihner,  25  N.  J.  Law,  522.  The 
result  Is  that  the  entry  of  the  various  de- 
fendants having  been  .  within  the  privilege 
accorded  them,  their  subsequent  dereliction  In 
falling  to  obey  the  command  of  the  railroad 
company,  cannot  be  construed  Into  an  origi- 
nal trespass,  and  will  not  operate  to  charge 
them  as  trespassers  within  the  meaning  of 
the  statute. 

The  judgment  in  each  of  the  cases  appeal- 
ed from  win  therefore  be  reversed. 


OXWELD  ACETILENB  CO.  v.  RIZZOTTI. 
(Supreme  Court  of  New  Jersey.    June  7,  1918J 

fSyUahvi  hv  the  Court.) 

Sales  €=»52(4),  347(4)— Action  fob  Peicb— 
Fraud — Evidence. 
Where  the  defendant's  signature  (by  his 
mark)  to  a  contract  of  purchase  of  a  gas  gen- 
erator la  procured  by  fraud  and  imposition  of 
the  plaintiffs  agent,  practice*!  upon  him  with 
intent  to  deceive  him  as  to  tlie  purport  of  the 
paper  which  he  signed,  and  without  which  he 
would  not  have  signed,  the  defendant  has  a  right 
to  set  up  such  fraud  and  imposition  as  a  defense 
to  an  action  brought  against  him  by  the  plain- 
tiff for  a  breach  of  the  covenant  to  pay  contain- 
c<l  therein.  And  upon  the  question  of  such 
fraud  and  imposition  it  is  relevant  and  compe- 
tent for  the  defendant  to  show:  (1)  That  he 
conld  not  read  nor  write;  (2)  that  the  paper 
was  not  read  nor  its  contents  made  known  to 
him ;  (.3)  that  at  the  time  of  signing  the  paper 
he  refused  to  purchase  the  generator,  and  that 
the  plaintiff's  agent  induced  him  to  sign  by  tell- 
ing him  it  was  a  shipping  direction  for  a  trial 
use  of  the  generator. 

Appeal   from    District   Court   of   Camden. 

Action  by  the  Oxweld  Acetylene  Company 
against  Peter  Rlzzottl.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed,  and  a 
new  trial  awarded. 

Argued  February  term,  1918,  before 
SWATZE,  TRENCHARD,  and  MIXTCRN, 
JJ. 

Dean  S.  Renwlck  and  John  W.  Wescott, 
both  of  Camden,  for  appellant.  Charles 
Stewart  Straw  and  Lewis  Starr,  both  of  Cain- 
den,  for  appellee. 

TRENCHARD,  J.  The  plaintiff  below  sued  ! 
to  recover  the  price  of  a  gas  generator  claim-  { 
cd  to  have  been  sold  and  delivered  to  the ' 
defendant  pursuant  to  a  contract  tn  writing,  j 
The  trial  judge,  sitting  without  a  jury,  ren- ; 
dered  judgment  for  the  plaintiff.  The  defend- 
ant took  this  appeal,  and  now  contends  that  i 
the  trial  judge  erroneously  overruled  his  | 
defense  and  excluded  evidence  offered  in : 
support  thereof.    It  Is  so.  I 

The  defense  offered  and  overruled  was  that  I 
the  defendant's  signature  (by  his  mark)  to  the  j 
contract  was  procured  by  fraud  and  Imposi- 
tion of  the  plalntUTs  agent,  practiced  upon 
him  with  Intent  to  deceive  him  as  to  the  pur- 
port of  the  paper  which  he  signed,  and  with- 
out which  be  would  not  have  signed,  and  be 


had  a  right  to  set  up  sucb  fraud  and  imposi- 
tion as  a  defense  to  this  action  brought 
against  him  by  the  plaintiff  for  a  breach  ol 
the  covenant  to  pay  contained  therein.  Duu- 
ston  Lithograph  Co.  v.  Borgo,  84  N.  J.  Law, 
623,  87  Atl.  334. 

As  relevant  upon  the  question  of  sucb  fraud 
and  Imposition  the  defendant  put  questions 
to  witnesses  designed  to  show:  (1)  That  the 
plaintiff  could  not  read  nor  write;  (2)  that 
the  paper  was  not  read  nor  Its  contents  made 
known  to  him;  (3)  that  he  refused  to  maki 
an  agreement  to  purchase  a  generator,  and 
that  the  plalntlfTs  agent  induced  him  to  sign 
the  paper  by  telling  him  that  It  was  merely 
a  shipping  direction  for  a  trial  use  of  a 
generator.  These  questions  the  trial  judge 
overruled  and  that  was  erroneotLs. 

Since  there  must  be  a  new  trial,  we  point 
out  that  an  examination  of  the  terms  of  the 
alleged  contract  seems  to  Indicate  that  the 
suit  was  prematurely  brought.  We  do  not 
deal  with  that  point,  because  It  was  not  made 
In  the  court  below. 

The  Judgment  will  be  reversed,  and  a  new 
trial  awarded. 


ESTLER  V.  DELAWARE,  L.  &  W.  R.  CO. 
(Supreme  Court  of  New  Jersey.    June  5,  1918.) 

(SyUabut  by  the  Court.' 

Raiiboads  ®=>360(2)— Fbighteninq  Aniuals 
—Liability. 
Plaintiff's  horse  was  frightened  and  caused 
to  break  his  fastening  and  run  away.  Injuring 
himself  so  that  be  had  to  be  destroyed,  by  rea- 
son of  the  fact  that  a  locomotive  of  the  de- 
fendant, while  starting  a  train  of  two  or  more 
cars  up  a  somewhat  steep  grade  close  by,  emit- 
ted quantities  of  steam  and  smoke,  spun  its 
driving  wheels  aronnd,  and  caused  a  terrifying 
and  unusual  noise  from  the  stack.  Held  that, 
in  the  absence  of  any  evidence  to  indicate  that 
the  performance  of  the  engine  was  due  to  mali- 
cious or  wanton  condnot  of  the  defendant's  serv- 
ant operating  the  engine,  no  car  se  of  action  was 
shown,  and  that  there  should  have  been  a  non- 
suit or  a  direction  for  the  defendant. 

Appeal  from  Court  of  Common  Pleas,  Mor- 
ris County. 

Action  by  George  A.  Estler  against  the 
Delaware,  liackawanna  &  Western  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed,  and  a  venire  de 
novo  to  issue. 

Argued  November  term,  1017,  before  GUM- 
MERE,  C.  J.,  and  PARKER  and  KALISCH, 
JJ. 

Frederick  B.  Scott,  of  New  Tork  City,  for 
appellant.  Elmer  W.  Romlne,  of  Morrlstown, 
for  respondent. 

PARKER,  J.  The  suit  was  for  damages 
sustained  by  reason  of  the  fact  that  plain- 
tiff's horse,  being  frightened  by  noises  emit- 
ted from  a  locomotive  operated  by  the  de- 
fendant company,  ran  away  and  broke  his 
leg  so  that  he  had  to  be  shot.    Tbe  negligence 
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alleged  and  on  which  plaintiff  rested  his 
claim  to  a  recovery  was  that  the  locomotive 
was  caused  by  defendant's  servants  to  emit 
terrifying  and  unusual  noises,  so  that  the 
horse  was  thereby  frightened  and  broke  his 
halter  preliminary  to  running  away,  as  afore- 
said. 

The  grounds  of  appeal  argued  are  that  the 
court  refused  to  grant  a  nonsuit  and  refused 
to  direct  a  verdict  for  the  defendant  when 
requested  by  defendant's  counsel  so  to  do. 
Our  conclusion  on  the  examination  of  the 
case  is  that  the  motions^were  well  founded 
and  should  have  been  granted.  The  facts 
in  the  case  are  substantially  as  follows: 
Plaintiff's  employs,  a  man  named  Gordon, 
was  engaged  in  driving  the  horse  and  a  dump 
cart  In  carting  soft  coal  to  the  power  bouse 
at  Boonton,  which  was  near  to  a  railroad 
track  of  the  defendant.  About  noon  he  un- 
hitched the  horse  and  tied  him  by  a  rope 
around  the  neck  to  a  large  boiler  that  was 
lying  close  by,  and  gave  him  his  dinner. 
While  the  horse  was  eating  his  dinner,  the 
locomotive  In  question  backed  down  on  the 
track  already  mentioned  for  the  purpose  of 
(coupling  up  with  two  or  more  cars  and 
hauling  them  away  to  some  other  place. 
There  was  a  fairly  steep  grade  at  this  lo- 
cality, up  which  It  was  necessary  for  the 
cars  to  be  hauled  by  the  locomotive,  and  a 
reading  of  the  testimony  produced  for  the 
plaintiff  makes  it  perfectly  obvious  that  the 
terrible  and  unusual  noises  and  emission  of 
steam  and  smoke  from  the  smokestack 
amounted  to  nothing  more  than  that,  the  en- 
gine having  difficulty  in  hauling  the  cars  up 
the  grade,  the  wheels  slipped  and  spun  around 
with  the  rapid  puffing  necessarily  Incident  to 
that  phase  of  operation.  The  characterization 
by  plaintiff's  witnesses  of  the  terrible  noise 
and  disturbance  and  the  spinning  of  the  wheels 
indicates  no  more  than  this. 

The  case  is  not  within  the  class  of  cases 
typified  by  Bittle  v.  Camden  &  AUantic  Kail- 
road  Co.,  55  N.  J.  Law,  615,  28  AU.  305,  23  L. 
R.  A.  283,  and  Cannon  v.  Delaware,  Lackawan- 
na &  Western  Bailroad  Co.,  82  N.  J.  Law,  730, 
82  Atl.  934,  nor  In  that  class  of  which  Butler 
V.  Easton  &  Amboy  Railroad  Co.,  76  N.  J.  Law, 
703,  71  Atl.  276,  is  an  example.  The  Bittle 
and  the  Cannon  Cases  rested  on  evidence  from 
which  the  jury  was  entitled  to  infer  that  the 
defendant's  servant,  out  of  pnre  mischief  and 
wantonness,  blew  unusual  blasts  on  thei 
whistle,  after  it  was  or  should  have  been  evi- 
dent to  him  that  the  horse  was  likely  to  be 
frightened    thereby.     The   Butler   Case,    In 


which  the  declaration  charged  that  the  lo- 
comotive and  tender  were  of  unusnal  rize  and 
painted  In  an  unusual  color  and  pattern,  nev- 
ertheless rested  fundamentally  on  the  fact 
that  they  were  unnecessarily  within  the  limits 
of  a  public  highway  and  remained  there  an 
unreasonable  and  unnecessary  length  of  time 
so  that  they  constituted  a  nuisance.  There  is 
nothing  in  this  case  to  show  that  the  locomo- 
tive and  train  were  on  any  highway,  and  in- 
deed there  was  no  such  claim.  Neither  is 
there  anything  In  the  case  to  show  that  the 
spinning  of  the  wheels  and  the  emission  of 
smoke  and  steam  from  the  smokestack  were 
intentionally  caused  by  the  engineer  or  any 
other  servant  of  the  defendant  in  connection 
with  knowledge  of  the  presence  of  the  horse 
or  the  likelihood  of  his  being  frljghtened.  On 
the  contrary,  the  only  employ^  of  the  defend- 
ant who  seems  to  have  seen  the  horsae 
at  all  before  he  broke  away  was  the  conduc- 
tor, who,  of  course,  was  not  operating  tbe 
engine.  The  engineer  testified  that  he  did 
not  see  the  horse  at  alL  FlaintUTs  dahn 
that  the  train  had  become  stalled  on  the 
grade  was  denied  by  all  the  defendant's  wit- 
nesses; but,  assuming  that  it  had  beccHne  so 
stalled,  and  the  Jury  certainly  were  entitled 
so  to  find  upon  the  testimony,  there  remahis 
nothing  to  indicate  that  the  performance  of 
the  engine  was  more  than  what,  as  a  matter 
of  common  knowledge,  any  engine  is  likely  to 
do  when  an  attempt  is  made  to  start  a  train 
with  an  Insufficient  hold  upon  the  ralL  In 
our  view,  the  case  Is  controlled  by  the  re- 
cent case  of  Mingos  v.  Central  Railroad  Co- 
in the  Court  of  Errors  and  Appeals,  reported 
in  84  N.  J.  Law,  677,  87  Atl.  106,  where  the 
horse  was  frightened  by  a  loud,  shrill  whit- 
tle, blown  for  a  railroad  crossing,  where  It 
was  held  that  the  fact  that  the  whistles  were 
sharp,  loud,  and  shrill  so  as  to  startle  a 
traveler  on  tbe  highway,  that  it  was  louder 
than  others  and  seemed  unusual  to  a  scbool 
boy,  did  not,  in  the  absence  of  evidence  that  U 
was  needlessly  or  wantonly  blown,  justify  an 
inference  of  negligence.  So  In  the  present  ca.*. 
where  there  is  nothiug  to  show  either  that  thv' 
engine  was  out  of  order  or  that  the  spinning 
of  the  wheels  and  the  discharge  of  sninkt- 
and  steam  were  caused  by  some  Intentional 
or  wanton  act  of  the  engineer,  there  was 
nothing  upon  which  the  jury  were  entitled 
to  find  negligence  in  the  operation  of  the  en- 
gine and  train. 

The  judgment  wUl  be  reversed  to  the  end 
that  a  venire  de  novo  issue. 
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SIGLIN  et  al.  t.  ABMOUB  &  CO. 

(Supreme  Court  of  Pennsylvania.     March  18, 
1918.) 

Masteb  and  Servant  $=9375(1)— Woskuen's 

Compensation  "Act— INJTJBY    "Abisino   in 

CoTJRSK  OF  Employment." 

The  helper  of  the  driver  of  a  delivery  truck, 

who   while  the  truck  was  returning  from  an 

out  of  town  delivery  of  goods  voluntarily  gave 

up  his  seat  to  eirls  on  the  way  home  from  work 

and  stood  on  the  running  board,  and  who  when 

the  truck  struck  an  obstruction  in  the  road  was 

jolted  off  the  truck  and  sustained  fatal  injuries, 

was  injured  while  engaged  in  the  course  of  his 

employment,  as  how  he  happened  to  be  sitting 

where  he  was  at  the  time  he  fell  was  immaterial. 

Appeal  from  Court  of  Ck>mmon  Pleas, 
lAckawanna  County. 

Proceeding  by  Louise  Slglin  and  others 
against  Armour  &  Co.  for  compensation  un- 
der the  Workmen's  Compensation  Act  From 
a  Judgment  dismissing  an  appeal  from  the 
award  of  compensation  by  the  Workmen's 
Compensation  Board,  defendant  appeals.  Af- 
firmed. 

The  facts  appear  from  the  fcdlowlng  opin- 
ion by  Newcomb,  J.,  In  the  common  pleas: 

The  referee  awarded  compensation  to  the 
widow  and  children  of  one  Harry  Siglin,  who 
came  to  his  death  by  accident  while  in  defend- 
ant's employ.  The  award  was  affirmed  by  the 
Board  of  Compensation,  and  from  that  decision 
defendant  takes  this  appeal.  Deceased  was  fa- 
tally hurt  by  a  fall  from  his  employer's  motor 
truck,  on  its  return  from  an  out  of  town  deliv- 
ery of  goods,  in  charge  of  a  driver  to  whom 
deceased  was  a  helper.  He  was  standing  on  the 
running  board,  or  at  least  with  one  foot  on  the 
board,  and  was  thrown  oC  by  a  jolt  occasioned 
by  an  obstruction  in  the  road.  The  driver  and 
two  girls  on  the  seat  were  not  disturbed  by  the 
jolt.  Deceased  had  voluntarily  given  up  his 
seat  and  taken  to  the  running  board,  in  order 
to  give  the  girls  a  ride  when  they  were  over- 
taken on  the  road.  That  circumstance  gives 
rise  to  the  question  raised  by  appellant,  viz. 
Whether  deceased  was  at  that  particular  time  in 
the  course  of  his  employment,  to  which  some 
color  is  lent  by  the  fact  that  of  his  own  voli- 
tion he  had  stopped  the  car,  given  up  what 
proved  to  be  a  place  of  safety  and  taken  one 
obviously  of  less  safety,  not  in  furtherance  of 
the  master's  business  but  to  help  the  girls  on 
the  way  home  from  their  work. 

Appellant  takes  the  negative,  and  its  conten- 
tion is  supported  by  a  very  able  argument; 
but  the  impression  remains  that  it  only  convicts 
deceased  of  contributory  negligence  which  can 
avail  nothing  in  cases  of  this  kind.  Had  he 
suffered  an  injury  while  on  the  ground  for  the 
purpose  of  taking  on  the  passengers,  a  different 
question  would  be  presented.  But  having  re- 
sumed his  appointed  journey,  he  was  no  doubt 
in  course  of  his  employment  thereafter,  no  mat- 
ter in  what  part  of  the  truck  he  placed  him- 
self. The  finding  of  the  referee  having  been 
affirmed  by  the  l>oard,  the  burden  must  be  deem- 
ed to  be  on  the  appellant  to  clearly  establish  the 
alleged  error,  and  of  that  we  are  not  convinced. 

The  lower  court  dismissed  the  appeal  from 
the  Workmen's  Compensation  Board.  De- 
fendant appealed. 

Argued  before  BEOWN,  O.  J.,  and  POT- 
TEE,  STEWART,  MOSCHZISKER,  and 
WALMNG,  JJ, 


W.  L.  Hill,  of  Scranton,  for  appellant 
Harold  A.  Scragg,  of  Scranton,  for  appellees. 

PER  CUEIAM.  When  the  husband  and 
father  of  the  appellees  was  Jolted  from  the 
truck  of  the  appellant,  he  was  In  the  course 
of  his  employment  with  It.  How  he  hap- 
pened to  be  sitting  where  he  was  at  the  time 
he  was  Jolted  from  the  truck  is  utterly  im- 
material; and  the  Judgment  is  affirmed  on 
the  opinion  of  the  learned  court  below  sus- 
taining the  action  of  the  referee  and  the 
Compensation  Board. 


GILLINGHAM  et  al.  v.  FRANK  O.  GIL- 
UNGHAM  &  SON  CO. 

(Supreme  C!ourt  of  Pennsylvania.     March  18, 
1918.) 

Patkbnt  $s»73(1)— Dbclakation  of  Divi- 
nEN  DS— Eabninos. 
Executors  of  decedent  sued  to  recover  mon- 
ey loaned  to  defendant  corporation,  which  plead- 
ed payment,  showing  cash  paid  decedent  for  the 
exact  aniount  of  his  loan,  with  interest,  which 
sums  the  executors  claimed  were  dividends  on 
preferred  stock  owned  by  decedent.  Held  that, 
as  Act  April  29,  1874  (P.  L.  81)  §  16,  and  Act 
May  23,  1913  (P.  L..  336)  |  1,  provide  that  hold- 
ers of  preferred  stock  are  entitled  only  to  divi- 
dends earned  and  declared  by  directors,  and 
none  had  been  declared,  judgment  for  defend- 
ants would  be  affirmed. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia (bounty. 

Assumpsit  for  money  loaned  by  Harold  B. 
GiUlngbam  and  another,  executors  of  the  es- 
tate of  Frank  G.  GiUlngbam,  deceased, 
against  Frank  C.  Gillingham  &  Son  Company. 
I<^lndlng8  and  judgment  for  defendant,  and 
plaintiffs  appeal.    Affirmed. 

Argued  before  MESTRBZAT,  POTTER, 
STEWART,  FRAZBR,  and  WALLING,  JJ. 

Joseph  Hill  Brinton,  of  Philadelphia,  for 
at)pellant8.  William  Y.  Trlpple  and  Robert 
H.  Morrow,  both  of  Philadelphia,  for  appel- 
lee. 

POTTER,  J.  This  action  was  brought  by 
the  executors  of  Frank  C.  Gillingham  to  re- 
cover from  the  defendant  company  a  balance, 
claimed  to  be  due,  of  money  loaned  to  it  by 
Mr.  Gillingham.  The  record  shows  that,  ac- 
cording to  a  statement  of  the  account  as  made 
up  to  November  1,  1914,  Mr.  Gillingham  had 
a  credit  of  $21,000,  against  which  a  payment 
of  (5,573.30  was  made  on  February  26,  1915, 
leaving  a  balance  of  $15,426.70.  It  appeared 
further  that  the  defendant  company  had  pre- 
viously paid  to  Mr.  Gillingham  in  cash  or  by 
credits  to  his  account  sums  aggregating  $13,- 
500,  which,  with  interest  thereon,  amounted 
to  the  precise  balance  due  him  upon  the  ac- 
count. The  plaintiffs  contend,  however,  that 
these  payments  aggregating  $13,500  were  div- 
idends upon  the  preferred  stock  held  by  Mr. 
Gillingham  in  the  company,  and  were  receiv- 
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ed  by  him  aa  suc-b,  and  should  not,  there- 
fore, be  allowed  as  credits  upon  the  Indebted- 
ness of  the  company  to  him.  The  case  was 
tried  by  the  court  below  without  a  Jury,  and 
the  trial  Judge  said: 

"The  question  resolved  itself  into  this:  If 
the  plaintifTn'  decedent  had  no  riglit  to  reoolve 
the  dividends  that  be  admittedly  received,  then 
the  verdict  ought  to  be  for  the  defendant;  if 
be  properly  received  them,  the  verdict  should 
be  for  the  plaintiffs  for  the  amount  claimed." 

The  court  then  found,  as  a  matter  of  fact, 
that  no  dividends  were  ever  declared  by  the 
directors  of  the  corporation,  and  that  the 
various  amounts  of  money,  claimed  to  have 
been  paid  as  dividends  were  not  earned  by 
the  corporation;  and  that  the  payments  re- 
sulted in  an  impairment  of  the  capital  stock 
amounting  in  November,  1914,  to  about  ?13,- 
000. 

Mr.  Gillingham  was  the  bolder  of  all  the 
preferred  stock  of  the  defendant  company, 
but  as  such  holder  he  was  only  entitled  to 
such  dividends  as  the  board  of  directors 
might  prescribe,  payable  out  of  the  net  earn- 
ings of  the  corporation.  See  Act  April  29, 
1S74  (P.  L.  81)  §  16.  A  later  statute,  that  of 
May  23,  1913  (P.  I*  336),  provides,  in  section 
1,  that  corporations  of  this  commonwealth 
may  declare  dividends  of  so  much  of  their 
net  profits  as  shall  appear  advisable  to  the 
directors;  "but  such  dividends  shall  in  no 
case  exceed  the  amount  of  the  net  profits 
actually  acquired  by  the  company,  so  that 
the  capital  shall  never  be  impaired  thereby." 
These  acts  are  merely  declaratory  of  the  gen- 
eral law  as  it  existed,  with  respect  to  the 
payment  of  dividends  on  stock,  both  prefer- 
red and  common.  In  Fidelity  Tnist  Co.  v. 
Lehigh  Valley  K.  Co.,  215  Pa.  610,  615,  64  Atl. 
829,  831  (7  Ann.  Cas.  613)  where  the  question 
Involved  related  to  dividends  on  preferred 
stock,  we  said: 

"No  matter  in  what  form  the  f^narantee  of 
dividends  may  be  made,  they  can  be  paid  only 
out  of  the  net  profits.  Au  aereement  to  pay, 
even  though  thpre  bo  no  profits,  would  be  void 
as  against  public  policy." 

And  in  Cornell  v.  Beddlnger.  237  Pa.  389, 
396,  85  Atl.  446.  447,  it  was  said : 

"The  capital  of  a  company  may  not  be  law- 
fully used  for  the  payment  of  dividends." 

And  again  in  Loan  Society  of  Philadel- 
phia V.  Eavenson,  248  Pa.  407,  413,  94  Atl. 
121, 124,  our  Brother  Mestrezat  said  that : 


"Directors  cannot  lawfully  declare  ffividendi 
out  of  the  capital  of  the  corporation." 

So  that,  under  the  facts  found  by  the  court 
below  in  the  present  case,  even  if  the  monev 
paid  to  Mr.  Gillingham,  the  application  tit 
which  is  in  dispute,  had  been  formally  de- 
clared by  the  board  of  directors  to  be  a  divi- 
dend upon  his  preferred  stock,  such  action 
would  have  been  illegal,  because  the  divi- 
dends, so  called,  did  not  represent  net  prof- 
it&  But  in  fact  there  was  no  such  declara- 
tion of  a  dividend  by  the  board  of  directors, 
and  the  case  is  reduced  to  the  simple  static 
ment  that  money  was  paid  to  Mr.  tiillingham 
by  the  defendant  company  from  time  to  time, 
in  amounts  sufficient  to  liquidate  his  claim 
against  it  Tl»e  receipt  of  the  money  by  Mr. 
Gillingham  is  admitted.  If  the  payments 
were  not  properly  or  legally  to  be  regarded 
as  dividends,  then  they  must  be  regarded  as 
imyment  of  the  indebtedness  of  the  company 
to  hinf.  This  is  the  contention  of  the  defend- 
ant properly  sustained  by  the  court  below. 
At  the  risk  of  repetition  we  again  say  that, 
under  the  settled  law,  dividends  must  first  De 
earned  by  the  corporation,  and  then  declared 
by  the  board  of  directors,  in  the  exercise  of 
a  sound  business  discretion,  before  they  can 
be  claimed  by  a  stockholder.  It  is  not  ap- 
parent in  this  case  why  it  should  make  any 
substantial  difference  to  plaintifiTs  whether 
the  payments  in  question  be  regarded  as  div- 
idends, or  be  credited  on  account  of  the  mon- 
ey loaned  by  Mr.  Gillingham.  If  applied  to 
the  account  in  accordance  with  defendant's 
contention,  then  there  remains  with  plaintiffs 
the  right  to  receive  the  accumulated  divi- 
dends upon  the  preferred  stock  which  they 
hold.  Provision  is  made  for  the  payment  uii- 
on  that  stock  of  cumulative  dividends,  at  the 
rate  of  6  per  cent,  per  annum,  before  any  div- 
idend may  be  paid  upon  the  common  stock, 
and,  in  case  of  liquidation  or  dissolution  of 
the  corporation,  the  full  value  of  the  prefer- 
red stock,  with  the  accumulated  dividends 
thereon,  is  to  be  paid  to  the  holder  before 
anything  goes  to  the  holders  at  the  commoa 
stock.  It  appears  from  the  record  that  there 
are  no  creditors,  and  the  solvency  of  the  com- 
pany is  not  questioned  by  plaintiffs.  Under 
these  circumstances,  a  holder  of  the  prefer- 
red stock  would  seem  to  be  well  protected. 

We  find  no  merit  in  any  of  the  assignments 
of  error.  They  are  all  dismissed,  and  the 
Judgment  is  atUrmed. 
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CITY  or  PROVIDENCE  v.  TOWN  COUN- 

Clli  OF  TOWN  or  SOITUATE  (two 

cages).    (Nos.  282,  283.) 

(Supreme  Court  of  Rhode  Island.    July  6,  1918.) 

iNTOXlCATINa    LiqUOBS    «=»66(4)— IiICENSES— 

Objection  of  "Owner." 
Where  the  city  of  Providence,  in  accordance 
with  Laws  1915,  c.  1278,  duly  condemned  land 
within  a  town  for  purposes  of  a  water  supply. 
th-i  town  council  would  not  have  jurisdiction 
over  the  city's  objection  to  grant  licensee  to 
occupants  of  buildings  .on  land  condemned  for 
sale  of  intoxicants,  notwithstanding  city  was 
not  entitled  to  actual  possession  until  one  year 
tliereofter,  the  dty  being  the  "owner"  of  the 
land  within  Gen.  Laws  1909,  c.  123,  §  2,  provid- 
ing that  no  licenses  shall  be  granted  over  ob- 
jection of  owners  of  the  greater  part  of  land 
within  200  feet  of  building  or  place  of  sale. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Owner.] 

Two  petitions  for  writ  of  certiorari  by  the 
City  of  Providence  against  the  Town  Council 
of  the  Town  of  Scltuate,  to  review  the  action 
of  said  council  in  granting  certain  licenses. 
Wlrlts  granted,  and  proceedings  of  counsel 
quashed. 

Elmer  S.  Chace,  City  Sol.,  and  Charles  P. 
Sisson,  Asst.  City  Sol.,  both  of  Providence, 
for  petitioner.  Franic  L.  Hanley,  of  Provi- 
dence, for  respondent 

STEARNS,  J.  These  are  two  petitions  for 
•writs  of  certiorari  which  by  agreement  of 
counsel  were  heard  together  and  are  to  l>e 
considered  as  one  case.  The  petitioner  is  the 
city  of  Providence,  and  the  respondents  are 
the  members  of  the  town  council  and  the 
town  clerk  of  the  town  of  Scituate.  A  mo- 
tion to  dismiss  was  made  in  each  case,  and 
at  the  hearing  before  this  court  the  cases 
were  heard  upon  their  merits. 

The  petitioner,  the  city  of  Providence,  in 
each  case  represents  that  it  is  the  owner  of 
the  laud  within  200  feet  of  the  two  buildings, 
to  the  occupants  of  each  of  which  the  town 
council  of  Scituate  has  granted  a  license  to 
sell  intoxicating  liquors.  Each  of  the  build- 
ings in  question  is  situated  within  the  area 
condemned  by  the  city  of  Providence  under 
authority  conferred  by  chapter  1278,  Public 
Laws  1915,  which  is  entitled,  "An  act  to  fur- 
nish the  city  of  Providence  with  a  supply  of 
pure  water,"  and  the  city  is  now  engaged  in 
establishing  a  large  reservoir  in  the  town  of 
Scituate  and  the  territory  adjacent  thereto. 

By  section  23  of  said  chapter  1278  it  is  pro- 
vided that  upon  the  filing  of  the  statement 
and  plat  of  the  land  condemned  by  the  city, 
the  title  to  the  land  thus  condemned  shall 
vest  in  the  city  of  Providence  in  fee  simple, 
and  that  after  the  filing  of  such  statement 
and  plat  the  city  may  take  possession  of  any 
such  land,  provided,  however,  it  shall  not 
take  actual  possession  of  any  such  land  with- 
out the  consent  of  the  owner  thereof  until 
after  the  expiration  of  one  year  from  the 


date  of  the  filing  of  such  statement  and  plat 
Acting  in  pursuance  of  the  authority  of  this 
statute,  the  land  In  question  was  condemned 
by  the  dty,  and  the  plat  showing  such  con- 
demnation was  filed  in  the  office  of  the  town 
clerk  of  the  town  of  Scituate  on  the  6th  day 
of  December,  1916.  On  the  30th  day  of  No- 
vember, 1917,  the  town  council  of  Scituate, 
at  a  special  meeting  of  the  town  council, 
granted  a  liquor  license  to  one  Albert  H. 
Williams  and  also  to  one  Joseph  Brochn, 
each  of  whom  at  that  time  was  the  occupant 
and  proprietor  of  a  hotel  and  saloon  situate 
in  the  area  condemned  by  the  city  of  Provi- 
dence. Prior  to  the  meeting  of  the  town 
council  the  city  of  Providence,  acting  through 
the  Water  Supply  Board,  filed  Its  protest 
against  the  granting  of  each  of  the  licenses 
referred  to,  and  at  the  meeting  of  the  town 
council  the  dty  solidtor  of  Providence  ap- 
peared and  made  objection  on  behalf  of  the 
city  to  the  granting  of  the  licenses.  The 
facts  are  not  in  dispute,  and  the  only  ques- 
tion before  us  is  in  regard  to  the  law  appli- 
cable thereto. 

It  was  argued  in  behalf  of  the  town  coundl 
that,  as  the  owners  of  the  premises  in  ques- 
tion had  not  consented  to  surrender  posses- 
sion thereof  to  the  dty,  and  as  by  the  terms 
of  the  act  the  dty  was  not  entitled  to  the  ac- 
tual possession  of  the  premises  at  the  time 
the  licenses  were  granted,  the  dty  had  no 
such  ownership  as  entitled  It  to  make  a  valid 
protest  against  the  issuance  of  the  licenses  as 
provided  by  chapter  123,  }  2,  Gen.  Laws  1909. 
In  Dexter  v.  Town  Coundl  of  Cumberland,  17 
R.  I.  222,  21  Atl.  347,  this  court  held  that  the 
determination  of  the  question  whether  the 
owners  of  a  greater  part  of  the  land  within 
200  feet  of  the  place  proposed  to  be  licensed 
objected  to  the  granting  of  snch  license  was 
of  a  Judicial  nature,  and,  as  such,  was  sub- 
ject to  review  by  certiorari,  and  that  It  Is 
only  after  due  notice  has  been  given,  and 
when  the  requisite  number  of  landowners  do 
not  object  to  the  license,  that  It  is  a  matter 
of  discretion  In  the  licensing  board  whether 
to  grant  the  license  or  not.  See,  also,  Lons- 
dale Co.  V.  License  Commissioners,  18  R.  I. 
5,  25  Atl.  655.  In  the  case  at  bar  we  think 
that  the  dty  of  Providence  was  the  owner  of 
the  land  in  question  within  the  meaning  of 
the  statute  and  also  of  the  entire  area  with- 
in 200  feet  of  the  locations  where  it  was  pro- 
posed to  grant  liquor  licenses.  The  fact  that 
the  former  owners  were  permitted  to  retain 
the  occupancy  of  their  premises  for  one  year 
gave  them  no  greater  right  In  regard  to  the 
subjed-matter  under  consideration  than  a 
lessee  would  have.  The  title  to  the  land  is  In 
the  dty  of  Providence,  which  is  seised  of  a 
freehold  estate  therein.  The  law  is  settled 
in  tills  state  that  It  Is  the  owner  of  the  land, 
and  not  the  occupant  or  lessee,  who  has  the 
right  to  be  heard  in  objection  to  the  granting 
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of  a  liquor  license.  American  Woolen  Co.  v. 
Town  Council  of  North  Smlthfleld,  29  R.  I.  93, 
69  Atl.  293,  16  Ann.  Cas.  1227. 

We  therefore  decide  that  the  town  council 
of  Scltnate  had  no  Jurisdiction  to  grant  the 
licenses  In  question;  that  its  proceedings 
therein  were  erroneous,  and  in  each  case 
must  be  quashed. 


PETTIT  V.  HOWARD  &  BULLOUGH 

AMERICAN  MACH.  CO.  et  al. 

(No.  6156.) 

(Supreme  Court  of  Rhode  Island.     June   26, 
1918.) 

1.  Neouoence  ®=>110— Pleading  — Ukceb- 

TAINTY. 

Id  an  action  for  negligence,  a  count  in 
plaintiff's  declaration  that  fails  to  allege  the 
duty  defendant  owed  to  plaintiff  and  fails  to 
apprise  defendant  of  the  exact  nature  of  plain- 
tiff s  claim  is  bad  for  uncertainty  and  demurra- 
ble. 
■J.  Tbiai.  ®=»412— Waiver  or  Ebrob. 

Where  plaintiff  objected  to  evidence  as  to  a 
certain  custom,  and  later  during  trial  permitted 
admission  of  BU£t  evidence  without  objection, 
and  in  her  brief  before  Supreme  Court  on  excep- 
tions relied  on  such  custom  to  establish  her 
claim,  she  will  be  deemed  to  have  waived  the 
objection  made  to  such  evidence  when  first  in- 
troduced. 

3.  Railroads     €=»282(5)— Negligenoe— Bvi- 

DENCB. 

In  an  action  against  railroad  for  negligence, 
evidence  as  to  a  custom  of  maintaining  a  flag- 
man in  a  switchyard,  while  relevant,  is  not  con- 
flugive  on  question  of  whether  railroad  was  neg- 
ligent. 

4.  Railroads  €=»275(1)— Duty  to  Use  Cask 
— Cdstomaby  Methods. 

Engineer  operating  a  train  on  a  si>ur  track 
into  the  yard  of  a  machine  manufacturing  plant 
was  negligent  where  he  failed  to  use  ordinary 
care,  although  train  was  operated  in  the  usual 
and  ordinary  way  and  according  to  a  custom 
established  between  railroad  company  and  ma- 
chine company. 

5.  Railroads  iS=>2S2(9)—NEOLiaENCE;— Ques- 
tion FOB  JURT. 

In  an  action  against  a  railroad,  where  the 
evidence  is  conflicting,  the  question  of  whether 
the  engineer  was  negligent  in  approaching  a 
curve  at  rapid  rate  of  speed  without  warning 
signal  of  approach  and  without  looking  in  direc- 
tion train  was  moving  is  for  the  jury. 

6.  Railroads  «=3275(1)— Care  Required  in 
Operating  Trains. 

An  engineer  who  drives  his  locomotive  at  a 
rapid  rate  of  speed  toward  a  dangerous  curve 
at  which  plainaff  was  unloading  a  truck  in  a 
millyard,  without  giving  warning  of  approach 
and  without  looking  in  direction  in  which  train 
was  moving,  is  negligent  in  his  management  of 
the  train. 

Exceptions  from  Superior  Court,  Provi- 
dence &  Bristol  Counties ;  George  T.  Brown, 
Judge. 

Action  by  Bertha  E.  Pcttlt  against  the 
Howard  &  Bullovigh  American  Machine  Com- 
pany and  the  New  York,  New  Haven  &  Hart- 
ford Railroad  Company.  Demurrer  of  first- 
named  defendant  sustained,  and  judgment 
for  last-named  defendant.  Plaintiff  excepts. 
Exception  as  to  ruling  sustaining  demurred 


overruled.  Exception  as  to  direction  of  judg- 
ment for  last-named  defendant  sustained, 
and  new  trial  granted  against  tsadx  defend- 
ant. 

Easton,  Williams  &  Rosenfeld  and  Charles 
R.  Easton,  all  of  Providence,  for  plaintiff. 
James  L.  Jenks,  of  Pawtucket,  for  defend- 
ant Howard  &  Bullough  American  Macfa. 
Co.  Eugene  J.  Phillips,  of  New  Havot 
Conn.,  for  defendant  New  Yoris,  N.  H.  &  H. 
R.  Co. 

STEARNS,  3.  This  is  an  actton  of  tres- 
pass on  the  case  for  negligence  against  the 
Howard  t  Bullough  American  Machine  Com- 
pany and  the  New  Yorii,  New  Haven  &  Hart- 
ford Railroad  Company,  who  are  Joined  as 
defendants  by  the  plaintiff  under  the  pro- 
visions of  section  20,  c.  283,  Gen.  Laws  1909. 

The  plaintiff  was  engaged  in  the  teaming 
and  express  business  in  which  she  used  an 
automobile  truck.  At  the  time  of  the  acci- 
dent complained  of  this  truck  was  in  the 
charge  of,  and  was  operated  by  ber  husband, 
EVank  Pettit,  who  was  engaged  in  conduct- 
ing the  business  of  his  wife.  On  the  5th  day 
of  August,  1916,  at  about  11  o'clock  in  the 
morning,  Pettit  drove  the  truck  Into  the  mill- 
yard  of  the  machine  company  In  order  to  de- 
liver two  large  boxes  of  bolts  and  screws  to 
the  machine  company.  The  factory  of  titis 
company  is  located  north  of  the  main  line  of 
the  railroad  company,  Just  beyond  the  dty  of 
Central  Falls.  Between  the  machine  com- 
pany plant  and  the  railroad,  right  of  way 
there  is  a  fence.  A  spur  track  runs  from 
the  railroad  right  of  way  into  the  yard  and 
over  the  land  ot  the  machine  company,  ex- 
tending in  a  northwesterly  direction  and 
then  curving  through  the  southwest  comer 
of  the  building  of  the  madilne  company 
plant,  then  In  a  shaip  curve  to  the  north  and 
northeast  up  into  their  yard,  where  It  ends. 
The  place  where  the  side  track  goea  through 
the  corner  of  the  building  of  the  machine 
company  is  described  by  the  witnesses  as 
"a  sort  of  ttmnel."  At  the  north  end  of  the 
so-called  tunnel  there  la  a  delivery  door  to 
which  Pettit  was  going  to  back  up  his  tiw^ 
to  deliver  his  freight.  About  90  feet  north  of 
this  door  was  another  fence,  dividing  the 
machine  company  yard  in  two  parts.  To  the 
north  of  the  delivery  door  and  on  the  same 
side  of  the  track  was  a  covered  platform 
and  certain  buildings  which  obstructed  the 
view  from  the  delivery  door  in  the  direction 
of  the  end  of  the  spur  track. 

Pettit  came  In  from  the  west,  approached 
this  door,  turned  his  machine  around,  ba<ied 
up  to  the  door,  shut  oS  the  power  in  bis 
motor,  and  left  bis  truck  standing  across 
the  spur  track,  which  was  necessary  if  he 
was  to  unload  at  this  door.  Pettit  had  made 
deliveries  at  the  factory  several  times  before, 
and  had  been  directed  by  the  machine  com- 
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pany  to  make  all  deliveries  at  the  door  men- 
tloaed. 

Some  three  or  four  minutes  before  Pettlt 
drove  his  car  Into  the  yard  a  switching  en- 
gine of  the  railroad  company  had  brought 
six  loaded  freight  cars  consigned  to  the 
machine  company  Into  the  company  yard  on 
the  spur  track,  and  had  taken  the  same  to 
the  other  end  of  the  yard.  There  was  an 
upgrade  from  the  delivery  door  to  the  end 
of  the  yard,  and,  aa  the  load  was  too  heavy 
for  the  engine.  It  was  found  to  be  necessary 
to  leave  a  number  of  the  cars  In  charge  of 
a  part  of  the  train  crew  on  this  grade,  and 
to  detach  three  loaded  cars  and  return  them 
to  the  main  line  la  order  that  the  engine 
then  might  return  and  push  the  care  onto  a 
trestle  where  It  was  proposed  to  leave  them. 
It  was  while  the  engine  was  thus  proceeding 
back  to  the  main  line  with  the  three  loaded 
cars  that  the  collision  occurred  which  resulted 
in  the  destruction  of  plaintiff's  motor  truck 
and  for  which  this  action  is  now  brought 

Pettlt  testified  that  no  notice  was  given  to 
him  of  the  approach  of  the  switching  engine 
until  after  he  had  driven  onto  the  spur 
track  and  bad  EtoM>ed  his  motor;  that  an 
employ^  of  the  machine  company  then 
warned  him  of  the  fact  that  the  train  was 
approaching,  but  that  it  was  too  late  then 
for  him  too  start  his  motor  and  run  it  off 
the  track.  He  immediately  left  his  car  and 
ran  to  a  position  where  he  could  see  the 
engine  approaching.  He  shouted  and  made 
signals  for  the  engine  to  stop.  At  this  time 
the  engine  was  some  distance  away  and 
could  then  have  been  stopped.  The  engineer, 
who  was  on  the  right-hand  side  of  his  cab 
and  on  the  outside  of  the  curve  in  the  spur 
track,  was  looking  backward,  and  continued 
to  look  toward  the  rear  of  his  train,  and 
consequently  did  not  see  Pettlt  who  contin- 
ued to  make  signals  to  stop.  The  fireman 
of  the  engine  testified  that  when  he  saw 
Pettlt  on  the  track  he  notified  the  engineer 
to  stop;  that  the  whistle  was  then  blown 
and  brakes  applied,  and  both  fireman  and 
engineer  Jumped  from  the  engine  Just  before 
It  struck  the  truck.  Pettlt  and  other  wit- 
nesses testified  that  the  train  was  coming 
down  grade,  and  was  moving  at  the  rate  of 
about  20  miles  an  hour.  Other  witnesses  for 
the  defendant  railroad  company  testified 
that  the  engine  was  going  at  a  less  rate  of 
speed,  at  the  usual  speed,  or  6  or  7  miles  an 
hour.  The  driver  of  a  wagon  which  was 
standing  in  the  yard  near  the  track,  and  not 
far  from  the  fence  north  of  the  delivery 
door,  testified  that  he  saw  Pettlt  making 
signals,  and  that  he  also  tried  to  warn  the 
engineer,  but  was  unable  to  communicate 
with  him,  because  the  engineer  was  looking 
backward.  The  engineer  of  the  defendant 
railroad  company  bad  run  a  switching  engine 
into  and  on  the  premises  of  the  machine  com- 
pany for  a  number  of  years.  He  knew  the 
location  of  the  delivery  door  referred  to 
and  the  use  that  was  made  of  it.    If  he  had 


been  looking  ahead  in  the  direction  his  en- 
gine was  going,  he  would  have  seen  Pettlt 
and  could  have  stopped  In  time  to  avoid  the 
collision. 

[1]  The  first  count  of  the  declaration 
against  the  machine  company  is  bad  for 
uncertainty  and  for  a  failure  to  allege  the 
duty  which  plaintiff  claims  that  the  machine 
company  owed  to  her.  Some  word  or  phras6 
la  lacking  in  this  count,  with  the  result  that 
there  is  no  intelligible  statement  of  the  pre- 
cise nature  of  the  plaintiff's  claim.  The  de- 
fendant machine  company  demurred  to  the 
first  count  of  the  declaration,  and  this  de- 
murrer was  sustained  by  the  trial  court,  and 
exception  was  taken  to  the  ruling  by  the 
plaintiff.  The  demurrer  of  the  defendant 
machine  company  to  this  count  was  properly 
sustained. 

The  second  count,  which  is  against  the  de- 
fendant railroad  company,  alleges  that  the 
train  was  proceeding  at  a  high  rate  of  speed ; 
that  it  was  the  duty  of  the  defendant  rail- 
road company  to  give  proper  warning  of  the 
approach  of  said  locomotive  and  cars;  "and 
that  In  consequence  of  the  said  failure  and 
neglect  of  said  defendant  corporation  to 
give  the  plaintiff  due  and  proper  warning 
and  notice  of  the  approadi  of  said  locomotive 
engine  and  cars  back  along  said  track 
around  said  curve  by  and  In  front  of  said 
doorway  in  time  to  prevent  said  motor  truck 
being  driven  upon  said  spur  track  and  up 
to  said  doorway,  or  in  time  to  enable  the 
driver  thereof  to  move  said  motor  truck 
away  from  said  doorway  and  off  of  said 
track  upon  the  approach  of  said  train,"  said 
train  struck  and  ruined  the  motor  truck. 

The  case  against  the  defendant  railroad 
company  was  tried  before  a  Jury  on  the 
second  count,  and  at  the  conclusion  of  the 
testimony  the  trial  Judge,  at  the  request  of 
the  defendant  railroad  company,  directed  a 
verdict  for  the  defendant. 

[2, 3]  The  plaintiff  is  now  before  this  court 
on  her  bill  of  exceptions,  in  which  she  al- 
leges that  the  trial  court  erred  in  each  of 
the  two  above-mentioned  ruUngs,  and  also 
that  certain  errors  were  made  in  regard  to 
the  admission  of  evidence  during  the  trial. 
The  plaintiff  objected  to  the  admission  of 
testimony  tending  to  prove  a  custom  on  the 
part  of  the  machine  company  to  station  a 
flagman  at  the  crossing  of  the  spur  track 
by  the  north  delivery  door  at  such  times  as 
the  engine  was  in  the  yard  and  engaged  In 
switching  care.  Later  in  the  trial  the  evi- 
dence of  this  custom  was  presented  to  the 
Jury  by  the  defendant  railroad  company 
witbout  objection  by  the  plaintiff,  and  in 
her  brief  plaintiff  relies,  in  part,  on  the  ex- 
istence of  this  custom  to  establish  her  claim. 
The  plaintiff  presumably  does  not  intend  to 
press  this  objection,  and  we  think  on  the 
record  there  is  a  waiver  of  the  objection. 
There  was  no  error,  however.  In  the  admis- 
sion of  the  evidence  in  regard  to  this  custom. 
The  proof  of  the  customary  manner  of  carry- 
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ing  on  switching  operations  in  the  yard  is 
relevant,  but  not  conclusive,  on  the  question 
of  the  alleged  negligence. 

In  Texas  &  Pacific  Railway  Co.  v.  Behymer, 
180  U.  S.  468,  at  page  470,  23  Sup.  Ct.  622,  at 
page  623  (47  L.  Ed.  905),  Mr.  Justice  Holmes 
states  the  rule  in  regard  to  such  testimony  as 
follows: 

"What  usually  is  done  may  be  evidence  of 
wtiat  ought  to  be  done,  but  what  ought  to  be 
(lone  is  fixed  by  a  standard  of  reasonable  pru- 
dence, whether  it  usually  is  complied  with  or 
not." 

[4]  The  test  of  the  liability  In  this  case 
Is  not  whether  the  train  was  operated  in  the 
usual  and  ordinary  way  and  according  to 
custom  established  between  the  railroad  com- 
.  |>any  and  the  machine  company,  but  whether 
it  was  handled  with  ordinary  care,  that  is, 
with  such  care  as  a  person  of  ordinary  pru- 
dence would  use  In  the  same  circumstances. 
The  fact  thut  a  flagman  was  stationed  near 
the  crossing  by  the  delivery  door  is  relevant 
and  material  In  the  decision  of  the  question 
whether  or  not  the  engineer  was  using  due 
care  in  the  operation  of  the  train  in  the  cir- 
cumstances as  disclosed  by  the  evidence.  The 
trial  court  held  that,  as  the  machine  company 
had  undertaken  to  guard  the  spur  track,  the 
railroad  company  had  a  right  to  assume 
that  it  would  be  guarded,  and,  as  the  engi- 
neer did  not  become  aware  of  the  danger  un- 
til it  was  too  late  to  avoid  the  collision,  as  a 
matter  of  law,  the  defendant  was  not  guilty 
of  negligence. 

[6,  >]  We  think  that  the  question  ot  de- 
fendant's negligence  was  a  question  of  fact 
for  the  jury.  There  is  nothing  in  the  evi- 
dence which  shows  ttiat  there  was  any  ne- 
cessity for  the  «iglneer  to  continue  to  look 
toward  the  rear  of  his  train  and  away  from 
the  direction  in  which  his  train  was  moving. 
He  knew  of  the  location  of  the  crossing  at 
the  delivery  door  and  of  the  danger  to  l>e 
apprehended  from  the  nature  of  the  sur- 
roundings at  this  place.  The  plaintiff's  driv- 
er and  the  railroad  company  were  each  on 
the  premises  of  the  machine  company  by 
invitation  of  said  company,  either  express  or 
imidied;  neither  had  the  right  to  use  the 
premises  to  the  exclusion  of  the  other,  but 
each  party  in  nsing  the  premises  was  bound 
to  exercise  due  care.  The  general  principle 
applicable  Is  thus  stated  in  Sheaiman  &  Red- 
fleld  on  Negligence  (6th  Ed.)  §  10a: 

"There  are  few  relations  or  situations  in  life 
in  wbicli  the  law  does  not  impose  the  duty  on 
every  one  not  to  injure  another  by  his  acts  or 
omissions,  wanting  m  due,  reasonable,  or  ordi- 
nary care  when  harm  \fi  observable  and  prevent- 
able." 

In  the  case  at  bar  the  evidence  was  con- 
flicting. For  the  defendant  there  was  evi- 
dence to  show  that  plalntifTs  driver  was  neg- 
ligent ;  that  he  was  warned  of  the  danger  by 
the  flagman  before  he  went  to  the  delivery 
door ;   and  Oiat  the  driver  took  a  chance  ot 


unloading  and  getting  away  before  the  train 
came  down.  This  is  denied  by  Pettit  If 
the  testimony  of  the  plaintilTs  witnesses  is 
true  that  the  train  was  running  20  miles  an 
hour  around  the  curve,  and  that  no  suffident 
warning  was  given  by  whistle  or  otherwise, 
and  that  the  engineer  was  giving  no  atten- 
tion to  the  track  ahead,  the  Jury  would  be 
warranted  in  finding  defendant  guilty  of  neg- 
ligence, as,  to  use  the  language  quoted  above, 
the  barm  was  observable  and  prev«itable. 
The  engineer  In  regulating  the  manageiiieut 
of  his  train  had  a  right  to  proceed  on  the 
assumption  that  the  flagman  was  at  his  post 
and  would  discharge  his  duty.  The  fact  that 
there  was  a  flagman  at  the  crossing,  however, 
did  not  relieve  the  engineer  from  the  duty 
of  using  due  care  in  approaching  the  cros-lns. 
It  was  his  duty  to  give  timely  warning  -f 
the  approach  of  the  train  and  to  pay  some 
attention  to  the  track  ahead.  To  drive  hi* 
locomotive  ahead  at  a  rapid  rate  of  spee-l 
on  a  dangerous  curve  of  this  Idnd  without 
giving  warning  of  his  approach  and  without 
looking  in  the  direction  in  which  his  train 
was  moving  was  clearly  negligent  manage- 
ment of  the  train  for  which  the  defendant 
railroad  company  would  be  liable. 

The  action  of  the  trial  court  in  directing 
a  verdict  was  erroneous,  and  the  exception  of 
the  plaintiff  thereto  is  sustained. 

The  case  Is  remitted  to  the  superior  conrt, 
with  direction  to  grant  the  plaintiff  a  new 
trial  in  the  case  against  the  railroad  com- 
pany. 


MUNICIPAL  COURT  OF  PROVIDENCE  v. 

UNITED  STATES  FIDELITY  &  CUAB- 

ANTY  CO.  et  al.     (No.  5170.) 

(Supreme  Court  of  Rhode  Island.     June  X, 
1018.) 

Guardian  and  Wabd  ^=3175— LiABnxrr  or 
StTBETY— Stock  Dividk.nds. 
Where  a  corporation,  the  stock  of  which  by 
its  charter,  is  to  be  treated  as  real  estate,  h«» 
sold  its  real  estate  and  paid  the  proceeds  to  th« 
stockholders,  among  whom  is  the  guardian  of  a 
minor,  under  a  general  statutory  l)ond,  and  such 
guardian  has  embezzled  the  funds  so  received, 
the  surety  is  liable,  since,  even  if  the  diminn- 
tion  in  the  value  of  the  stock  be  treated  as  a 
sale,  such  sale  was  effected  by  the  corporation, 
and  not  by  the  guardian  so  as  to  bring  it  within 
the  rule  that  the  surety  on  a  general  bond  is 
not  liable  where  an  act  the  performance  <<f 
which  must  be  secured  by  special  bond  is  niX 
one  of  the  duties  contemplated  in  the  genenl 
bond. 

Case  Certified  from  Superior  Court,  Provi- 
dence and  Bristol  Counties. 

Action  by  the  Municipal  Court  of  Provid- 
ence against  the  United  States  Fidelity  i 
Guaranty  Cwnpany  and  others  to  recover  In 
debt  on  a  guardian's  bond.  Certified  on  an 
agreed  statement  of  fact  from  the  superior 
court.    Decision  certified. 
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Sfendell  W.  Crane,  of  Providence,  for  plain- 
tiff. Mumford,  Huddy  &  Emerson  and  George 
H.  Huddy,  Jr.,  all  of  Providence,  for  defend- 
ants. 

BAKER,  J.  This  is  an  action  of  debt  on 
b(Mid.  Tbe  action  being  at  issue  on  its  merits 
in  the  superior  court,  and  the  parties  having 
flled  in  the  clerk's  office  an  agreed  statement 
of  the  facts  in  said  action,  the  case  has  been 
certified  by  the  superior  court  to  this  court 
for  hearing  and  determination  under  the  pro- 
visions  of  section  4  of  chapter  298  of  the  Gen- 
eral liftWS. 

The  essential  facts  of  the  agreed  statement 
are  these:  On  September  12,  1905,  the  de- 
fendant Albert  Ik  Towle  was  appointed  by 
the  municipal  court  of  the  city  of  Provi- 
dence guardian  of  the  estate  of  his  daugh- 
ter, Florence  M.  Towle,  then  a  minor 
under  the  age  of  14  years,  and  gave 
bond  with  the  defendant  company  as  surety 
In  the  sum  of  $30,000  In  form  as  required  in 
such  case  by  the  statute  then  in  force  (sub- 
section .3  of  section  1012,  C.  &  P.  A.,  now  sub- 
section 3  of  section  1  of  chapter  320  of  the 
General  Laws).  The  guardian  duly  flled  an 
inventory  of  the  ward's  estate,  which  Includ- 
ed, among  other  things,  26%  shares  of  the 
McNeal  Corporation,  a  corporation  created  by 
the  General  Assembly  of  this  state  In  1S47 
(Acts  and  Resolves  1847,  p.  41).  At  a  meeting 
of  the  stockholders  of  the  McNeal  Coriwra- 
tlon  held  September  28,  1010,  It  was  voted 
to  sell  for  the  sum  of  $60,000  a  portion  of  its 
estate  and  property,  consisting  of  land  with 
the  building  thereon,  and  the  treasurer  was 
instructed  upon  receipt  of  the  purchase  price 
of  the  property  so  sold,  to  pay  out  the  net 
sum  so  received,  after  payment  of  the  ex- 
penses, to  the  stockholders,  in  proportion  to 
their  respective  holdings  as  a  dividend  in 
llquidfltlon.  In  the  distribution  of  proceeds 
of  this  sale  there  was  paid  to  said  Albert  L. 
Towle,  as  guardian  of  his  said  daughter's 
estate,  $92.50  per  share,  in  all  $2,466.67. 

Thereafter  at  a  meeting  of  the  stockholders 
of  the  McNeal  Corporation  held  August  16, 
1911,  it  was  voted  to  s^  for  the  sum  of 
$90,000  a  certain  lot  <w  parcel  of  land  with 
all  the  buildings  and  Improvements  thereon, 
and  the  treasurer  waa  instructed  upon  re- 
ceipt of  the  purchase  price  of  the  property 
so  sold  and  after  payment  of  the  e.xppnses  of 
the  sale,  and  all  outstanding  obligations  of 
the  corporation,  to  pay  out  the  net  sum  so 
received  to  the  stockholders  in  proportion  to 
their  respective  holdings  aa  a  flnal  dividend 
in  liquidation. 

In  the  distribution  of  the  proceeds  of  this 
second  sale  there  was  paid  to  said  Albert  L. 
Towle^  as  guardian  as  aforesaid,  $137.54  per 
Bliare,  in  aU  $3,(367.70.  At  both  of  said  meet- 
ings of  the  McNeal  Corporatioa  said  guardian 
was  duly  represented  by  a  proxy  who  voted 
upon  said  ward's  stock  In  favor  of  said  mo- 
tion to  sell  and  to  distribute  the  proceeds. 
The  first  payment  in  distribution  of  proceeds 


was  made  November  1,  1910;  the  second 
September  9, 1911.  The  entire  amount  of  the 
first  payment  was  upon  its  receipt  by  him 
embezzled  by  said  guardian,  and  of  the  sec- 
ond payment  the  sum  of  $1,667.64  was  embez- 
zled by  him  upon  its  receipt,  making  in'  all 
the  sum  of  $4,134.31  of  said  payments  eiubez- 
aled  by  him.  The  deed  evidencing  the  owner- 
ship of  said  shares  by  said  ward  was  placed 
in  the  joint  custody  of  the  guardian  and  of 
the  surety  company  in  a  safe  deposit  box, 
where  it  continuously  remained  during  the 
existence  of  the  guardianship.  The  surety 
company  had  no  knowledge  of  the  liquida- 
tion of  the  McNeal  Corporation  or  of  the 
payments  to  the  guardian  until  after  their 
embezzlement  The  guardian  never  applied 
to  the  municipal  court  for  authority  to  dis- 
pose of  said  stock.  The  final  account  of  the 
guardian  charging  himself  with  said  amount 
and  admitting  its  embezzlement  has  l>een  al- 
lowed by  said  municipal  court. 

The  ward  became  of  age  March  1,  1917. 
This  action  on  aald  bond  for  her  use  and 
benefit  was  begun  December  12,  1917.  The 
condition  of  the  bond  is  in  thel  language  of 
the  statute,  and  the  declaration  alleges  its 
breach:  E^rst,  in  that  the  guardian  did  not 
manage  and  dispose  of  all  the  property  of  his 
ward  wlilch  came  to  Iiis  possession  according 
to  law;  and,  aeoond,  in  that  at  the  expira- 
tion of  his  trust  and  after  the  settlement  of 
his  account  In  the  municipal  court  he  did  not 
pay  over  and  deliver  to  her  all  the  property 
due  from  him  oa  such  settlement. 

The  surety  company  denies  its  liability  for 
the  sum  now  sought  to  be  recovered,  and 
bases  its  denial  upon  section  3  of  the  act  of 
incorporation  of  the  McNeal  Corporation  and 
the  provlaions  of  the  General  Laws  relating 
to  the  giving  of  bonds  by  guardians.  The 
portion  of  said  section  3  relied  on  is  as  fol- 
lows: 

"The  number  of  shares  of  the  capital  stock 
shall  be  six  hundred  and  forty,  and  the  shares 
shall  be  deemed  real  estate,  and  to  be  transfer- 
red by  deed,  in  the  same  manner,  and  with  the 
same  formalities  and  legal  requisites  as  are  nec- 
essary to  the  transfer  of  real  estate,  by  the 
laws  of  this  state.    •    •    •  •• 

Elsewhere  in  the  act  the  capital  stock  of  the 
corporation  was  limited  to  $64,000. 

The  Supreme  Court  of  this  state  as  early 
as  1837  in  Arnold  v.  Ruggles,  1  R.  1. 165,  held 
that  shares  of  stock  in  the  Washington  Bridge 
Society,  a  corporation  whose  property  was 
chiefly,  if  not  wholly,  real  estate,  were  per- 
sonal property,  and  since  1866  continuously 
it  has  been  the  law  of  the  state  that: 

"The  shares  into  which  the  capital  stock  of 
any  coriK>ration  shall  be  divided  shall  be  deemed 
to  be  personal  estate,  unless  otherwise  provided 
in  the  act  creating  the  corporation." 

We  shall  not  now  discuss  or  question  the 
power  of  the  General  Assembly  to  enact  that 
that  intangible  thing,  a  share  of  stock,  shall 
be  deemed  to  be  real  estate.  No  doubt,  the 
occasional  appearance  of  such  a  provision  in 
some  of  the  earlier  acts  of  incorporation  is 
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based  upon  the  view,  once  somewhat  preva- 
lent, bnt  now  in  this  country  at  least  general- 
ly discarded,  that  a  share  of  stock  in  a  cor- 
poration whose  business  was  chiefly  the  deal- 
ing in  and  owning  real  estate  Itself  had  the 
character  ot  real  estate.  So  generally  are 
shares  recognized  as  personalty  that,  as  Is 
stated  in  the  surety  company's  brief,  the 
shares  of  stock  of  the  McNeal  Corporation 
were  apparently  as  a  matter  of  course  listed 
in  the  inventory  of  the  ward's  estate  as  per- 
sonal property,  thereby  presumably  Increas- 
ing the  size  of  the  bond  and  the  premium 
therefor  materially.  Inventorying  them  thus 
does  not,  of  course,  affect  their  real  charac- 
ter, and  we  shall  consider  them  real  estate, 
as  so'  declared  In  the  act  of  incorporation. 

The  surety  company  calls  attention  to  our 
statutes  regulating  the  sale  of  real  estate 
by  guardians,  that  under  them  it  is  neces- 
sary to  obtain  permission  of  a  probate  court 
to  sell,  and  to  specify  the  purpose  therefor 
in  the  decree,  that  a  new  bond  must  be  given 
with  a  condition  that  the  proceeds  of  sale 
shall  be  used  for  the  purposes  specified  in  the 
decree  of  sale,  and  that  the  surplus  proceeds, 
if  any,  are  still  to  be  deemed  real  estate,  and 
urges  that  a  surety  on  the  general  bond  given 
'when  the  guardian  is  appointed  cannot  be 
held  liable  for  the  misapplication  or  misuse 
of  the  proceeds  of  the  sale  of  real  estate, 
which  is  covered  by  the  special  bond.  Its 
further  claim  is,  in  effect,  that  all  of  the 
money  paid  to  the  guardian  by  the  McNeal 
Corporation  was  proceeds  of  real  estate  be- 
longing to  the  ward,  and  that  as  surety  It  la 
not  liable  for  its  misappropriation  by  the 
guardian.  The  decisions  of  courts  upon  the 
point  as  to  the  liability  of  sureties  on  a 
guardian's  general  bond  for  the  proceeds  of 
sale  of  real  estate  have  not  been  uniform  by 
any  means^  and,  as  might  be  expected,  the 
statutes  governing  the  matter  sometimes  vary 
in  important  particulars.  We  think,  how- 
ever, that  the  decided  trend  of  Judicial  deci- 
sion'and  Oie  weight  of  authority  uphold  the 
view  that  the  surety  on  the  general  bond  is 
not  liable,  when  the  act  whose  performance 
la  rcQuired  to  be  secured  by  a  special  bond 
is  not  one  of  the  general  duties  within  the 
express  or  implied  terms  of  the  statute  pro- 
viding the  form  of  the  general  bond,  but 
rather  an  added  duty  for  which  special  se- 
curity is  required.  Lyman  v.  Conkey,  1  Mete. 
(Mass.)  317,  Judge  of  Probate  v.  Tootliaker, 
83  Me.  195,  22  Atl.  119,  and  People  v.  Huff- 
man, 182  ni.  390,  55  N.  E.  981,  are  cases 
showing  this  and  there  are  many  other  cases 
to  the  same  effect  There  is  no  case  in  Rhode 
Island  precisely  in  point,  but  the  grounds  of 
the  decision  are  similar  in  Probate  Court  v. 
Hazard,  13  R.  I.  3,  where  an  administrator 
cum  testamento  annexe  sold  real  estate  under 
a  power  given  in  the  will. 

In  all  the  cases  brought  to  our  attention 
where  the  surety  on  the  general  bond  is  re- 
lieved from  liability  for  the  proceeds  of  the 
sale  of  real  estate,  the  sale  has  been  made  by 


the  guardian.  Bnt  when,  however,  the  sale 
is  made,  or  the  ward's  title  passes  by  rea- 
son of  some  action  or  proceeding  in  another 
court,  or  upon  the  petition  of  another  per- 
son, although  the  guardian  or  ward  is  made 
party  thereto,  the  rule  seems  to  be  differ«it. 
For  example,  in  Potter  v.  Thompson,  23  Ind. 
807,  it  was  held  that  when  in  a  proceeding 
for  partition  the  real  estate  of  the,  ward  was 
sold  by  a  commission,  under  order  of  the 
court,  and  the  money  derived  therefrom  was 
paid  over  to  the  guardian,  he  and  ills  sureties 
would  be  liable  therefor  as  money  belonging 
to  the  ward.  Other  cases  in  partition  in 
which  it  was  similarly  held  are  Hooks  v. 
Evans,  68  Iowa,  52,  25  N.  W.  92o,  Benson  v. 
Benson,  70  Md.  253,  18  Atl.  657,  Reed  & 
Roper  V.  Hedges,  16  W.  Va.  167,  and  Mahan 
v.  Steele,  109  Ky.  31,  58  S.  W.  446,  22  Ky. 
Law  Rep.  546.  In  Mann  v.  Mann,  119 
Va.  630,  89  8.  E.  897  (1916),  there  was  con- 
demnation by  eminent  domain  of  land  of  tlie 
■v^ard.  The  question  was  as  to  the  liability 
of  surety  on  general  guardian's  bond.  The 
court  (119  Va.  on  page  635,  89  S.  E.  on  pa;i> 
898)  says: 

"A  conversion  of  the  real  estate  into  person- 
nlty  is  thus  accomplished,  not  by  the  guardian, 
but  by  the  statute  under  consideration.  The 
conversion  having  l>eeu  accomplished,  the  com- 
pensation and  damage  money  arising  therefrom 
18  personalty,  belonging  to  the  ward,  which 
mider  unquestioned  rules  applicable  to  the  rela- 
tionship of  guardian  and  ward  it  is  the  duty 
of  the  guardian  to  collect  *  •  •  The  guard- 
ian having  in  fact  received  the  $800,  •  •  • 
being  money  he  had  the  right  to  receive  and 
whidi  it  was  his  duty  to  collect  and  receive,  we 
are  of  opinion  that  his  surety  •  •  •  was  U»- 
ble  on  said  guardianship  bond  therefor." 

See,  also.  Gray  v.  Brown,  1  Rich.  (S.  C.) 
351,  Colburn  v.  State,  47  Ind.  310,  314.  and 
Allen  V.  Kelly,  171  N.  Y.  1,  6.  63  N.  E.  52S. 

In  the  latter  case  the  general  guardian  of 
an  infant  anointed  by  a  surrogate  petitioned 
the  county  court  for  the  sale  of  his  ward's 
real  estate.  A  special  guardian  was  appoint- 
ed and  a  reference  ordered.  The  referee 
reported  the  sale  to  be  necessary  for  the 
ward's  maintenance.  A  sale  was  Iiad,  and 
the  net  proceeds  thereof  were  ordered  to  be 
turned  over  to  the  general  guardian.  His 
gneral  bond  required  him  "to  render  a  Just 
and  true  account  of  all  moneys  and  other 
property  received  by  him."  The  sureties  on 
his  general  bond  were  held  liable  to  account 
for  the  moneys  which  came  to  the  guardian's 
hands  as  a  result  of  the  sale  of  the  real  es- 
tate, 

In  the  present  case  there  is  no  suggestion 
that  the  guardian  sold  or  attempted  to  sell 
the  shares  of  stock  In  the  McNeal  Corpora- 
tion belonging  to  his  ward,  the  real  estate  in 
question.  This  corporation  i)ossessed  the 
powers  ordinarily  given  to  a  corporation.  It 
had  authority  "to  have,  possess,  and  eujoy, 
purchase,  and  receive"  real  estate  and  per- 
sonal property  "of  every  kind  and  nature" 
and  the  same  "to  sell,  grant,  demise,  aiiene, 
and  otherwise  disjiose  of."    lu  the  exercise 
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ot  one  o{  Its 'powers  tbls  corporatton  sold 
drst  a  portion  of  its  real  estate,  and  after- 
wards the  remainder  tnereof,  and  on  each 
occasion,  as  was  its  rli;ht,  decided  not  to  re- 
tain the  proceeds  of  sale,  but  to  reduce  Qie 
amount  of  the  property  held  and  owned  by 
it  by  paying  the  net  proceeds  of  such  sales 
in  cash  <o  Its  shareholders  in  proportion  to 
their  respective  holdings.  The  fftct  that  the 
guardian  attoaded  by  proxy  the  meetings  of 
the  corporation  and  voted  for  the  proposition 
to  sell  and  to  distribute  the  proceeds  we  do 
not  regard  as  of  significance  as  affecting  the 
decision  in  this  case.  In  each  instance  the 
shares  of  stock  remained,  retaining  their 
character  as  real  estate,  but  of  diminished 
value  by  the  act  of  the  corporation  itself.  So 
far  as  appears,  while  the  McNeal  Corporation 
has  ceased  an  active  existence,  it  has  not 
dissolved,  and  if  it  retains  its  franchise,  it 
presumably  is  of  value.  If  so,  the  shares  ot 
stock  still  retain  some  value.  The  guardian 
had  the  right  to  receive  the  money  so  paid 
him  by  the  treasurer  of  the  McNeal  Corpora- 
tl<Mi,  and  it  was  his  duty  to  receive  it 

We  are  of  opinion  that  the  surety  com- 
pany Is  liable  on  the  bond  now  in  suit  Aa  a 
matter  of  fact  there  has  in  strictness  been 
no  sale  of  the  shares  of  stock.  But  If  the 
diminution  In  value  of  the  stock  by  the  sale 
of  the  real  property  of  the  conioration  and 
the  distribution  of  the  proceeds  could  be  con- 
strued to  be  a  sale  of  the  stock,  then  under 
the  rule  recognized  in  the  cases  cited  above 
the  company  would  still  be  liable,  as  such 
sale  was  effected  by  the  corporation,  and  not 
by  the  guardian.  We  decide,  therefore,  that 
the  United  States  Fidelity  &  Guaranty  Com- 
pany is  liable  on  said  bond  to  the  plaintiff 
for  the  moneys  received  by  said  guardian 
from  said  McNeal  Corporation  in  liquidation 
and  by  him  embezzled,  and  that  the  plaintiff 
is  entitled  to  Judgment  In  the  common  form 
for  the  penal  sum  of  said  bond. 

The  papers  In  said  cause  are  sent  back  to 
the  superior  court  with  our  decision  certified 
thereon. 


SEBRING,  Sheriff,  v.  PRATT. 

(Supreme  Court  of  New  Jersey.    June  4,  1918.) 

1.  ExBCUTioN  «=»403  —  Levy  on  Debt  of 
TiiiBO  Pejison— Pboceuube. 
In  suit  by  sheriff,  under  Act  March  30,  1915 
(P.  L.  p.  182),  against  one  allegetl  to  owe  money 
to  a  judgment  debtor,  the  court  could  not  change 
the  terms  of  a  contract  between  such  third  per- 
Hon  and  the  judgment  debtor,  i>u  the  ground  that 
the  consideration  was  too  low. 

'2.  ExKCDiioN  <S=»408  — Levt  on  Debt  ot 
Thibd  Pebson— Pbocedure. 
In  proceeding  by  sheriff,  under  Act  March 
30. 1915  (P.  L.  p.  182),  against  one  owing  a  judg- 
ment debtor  on  a  contract,  such  third  person 
need  not  file  a  notice  ot  recouiimeut,  or  any 
formal  pleadings  to  show  per  diem  damages  due 
to  delay  in  the  performance  of  the  contract; 
the  burden  being  on  the  sheriff  to  show  that 


such  third  person  was  indebted  to  the  judgment 
debtor. 

3.  Execution  *=9403  — Levt  on  Debt  or 
Thibd  Pebson — Scope  ok  Examination. 
In  suit  by  sheriff,  under  Act  March  30,  1915 
(P.  Lb  p,  182),  against  a  third  person  indebted 
to  a  judgment  debtor  mi  a  contract,  testimony 
of  the  judgment  creditor,  who  was  a  subcon- 
tractor, that  he  did  work  not  called  for  in  the 
specifications  was  not  relevant  or  material. 

Appeal  from  District  Court  of  New  Bruns- 
wick. 

Suit  by  Charles  P.  Sebrlng,  Sheriff  of 
Somerset,  against  Louise  Pratt  under  Act 
March  30,  1915  (P.  L.  p.  182).  Judgment  in 
favor  of  the  former,  and  the  latter  appeals. 
Reversed,  and  record  remitted  for  new  trial. 

Argued  February  term,  1918,  before 
SWAXZE,  TRENCHABD,  and  MINTURN, 
JJ. 

Edmund  A.  Hayes,  of  New  Bnmswlck,  for 
appellant  Alfred  S.  March,  of  New  Bruns- 
wick, for  respondent 

SWAYZB,  J.  [1, 1]  Saiff  and  Kaplan  re- 
covered a  Judgment  against  Vidoni.  The 
sheriff  levied  upon  the  sum  of  $500  said  to  be 
due  from  Pratt  to  Vidoni.  She  denied  the 
debt,  and  the  sheriff  brought  this  suit  under 
chapter  115  of  the  Laws  of  1915.  Obviously 
the  only  issue  was  whether  Pratt  owed  Vi- 
doni, and,  if  so,  how  much.  Tbls  necessarily 
depended  on  what  the  contract  was  between 
them,  whether  it  had  been  performed,  and 
what  balance,  if  any,  was  duei.  The  trial 
Judge,  however,  undertook  to  adjudicate  that 
the  contract  price  was  too  low,  and  to  fix  what 
he  thought  was  right,  against  the  protest  of 
the  only  party  to  the  contract  who  had  been 
brought  into  court  This  was  palpable  er- 
ror. The  Judge  could  not  make  a  new  con- 
tract. He  also  rejected  a  claim  of  Pratt  for 
damages  of  $5  per  day  for  delay  in  complet- 
ing the  work,  as  the  contract  itself  provided. 
The  delay  was  proved,  and  the  right  of  Pratt 
to  recover  was  not  denied,  but  the  Judge  re- 
fused to  allow  her  claim  because  she  had 
failed  to  file  a  notice  of  recoupment  He  did 
not  point  out  what  legal  Justification  she 
could  possibly  have  for  attempting  to  recoup 
damages  for  Vldonl's  default  against  the 
sheriff  of  the  county.  If  this  were  possible, 
we  fear  few  men  could  be  found  to  acc^t 
the  office  of  sheriff,  and  those  who  did  would 
face  speedy  insolvency.  As  we  have  said, 
the  question  was  whether  Pratt  owed  Vidoni, 
and,  if  so,  how  much.  This  was  for  the  sher- 
iff to  prove,  as  he  was  the  plaintiff  seeking  to 
recover  Vldonl's  claim.  Any  evidence  that 
showed  that  Pratt  did  not  owe  Vidoni  was 
admissible,  and  In  the  district  court  no  for- 
mal pleading,  not  even  a  general  denial,  was 
required. 

13]  Saiff  was  allowed  to  testify  that  he  did 
extra  work  outside  of  that  called  for  in  the 
specifications.  This  was  objected  to  on  the 
ground  that  no  transaction  between  the  wlt- 
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ness  and  the  original  contractor  was  rele- 
vant or  material.  Tbe  objection  sbould  hare 
been  sustained.  The  fact  that  Salff,  a  sub- 
contractor, did  more  work  for  Vldoni  than 
the  specifications  called  for  could  not  en- 
large tbe  liability  of  tbe  owner  (Pratt)  to  the 
contractor  (Vldcml). 

We  have  stated  only  the  essential  points. 
We  must  not  be  understood  by  our  silence  to 
approve  of  the  extraordinary  procedure  that 
was  adopted. 

Let  tbe  judgment  be  reversed,  and  the  recr 
ord  remitted  for  a  new  trial  upon  the  issue 
we  have  stated.  We  follow  reluctantly  the 
usual  rule  not  to  allow  costs  on  a  reversaL 


Mcculloch  v.  lake  &  rislet  co. 

(Supreme  Court  of  New  Jersey.    June  4,  1918.) 

1.  Landlobo  and  Tenant  ®=323  —  Paboi. 
Contract. 

Where  the  terms  of  a  lease  have  been  ain'eed 
on  and  the  first  payment  made,  tbe  contract  is 
complete,  although  the  contemplated  lease  haa 
not  been  executed. 

2.  Landlobd  and  Tenant  €=>48(2)— Bbkacr 
BT  Lessor — MEAstrsE  or  Damages. 

Where  the  lessor  haa  breached  bis  (Contract 
by  leasing  to  another,  the  first  lessee  may  recov- 
er at  least  the  value  of  bis  term. 

Aiq;>eal  from  District  C^urt  of  Atlantic 
City. 

Action  by  Joseph  S.  McCuUodi  against 
Lalce  &  Risiey  Company.  £Yom  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  February  term,  1918,  before 
SWAYZB,  TRENOHARD,  and  MINTURN, 
JJ. 

Herbert  R.  Voorhees,  of  Atlantic  City,  for 
appellant.  Theodore  W.  Schlmpf,  of  Atlan- 
tic City,  for  respondent. 

8WAYZE,  J.  [1]  The  plaintiff  leased  a 
property  in  Atlantic  City  of  the  defendant 
from  July  6th  to  October  1st.  The  terms 
were  agreed  to  on  July  6th,  and  the  plaintiff 
at  once  sent  his  check  to  the  real  estate 
agents  for  the  first  payment.  Meantime,  and 
before  the  lease  was  in  fact  executed,  the 
defendants  leased  to  another  customer  at  $1,- 
2(X)  instead  of  $800  for  the  season.  The  plain- 
tiff refused  to  release  the  defendant,  and 
brought  suit  for  damages  for  breach  of  the 
contract.  But  two  questions  are  raised:  (1) 
Was  the  contract  complete  since  both  parties 
contemplated  the  execution  of  a  lease?  (2) 
What  was  the  proper  measure  of  damages? 
The  first  question  is  answered  for  us  in  the 
afflrraatlve  by  the  rule  in  Wharton  v.  Stout- 
enbur^,  35  N.  J.  Eq.  266,  which  has  been 
followed  in  Trenton  &  Mercer  County  Trac- 
tion Co.  V.  Trenton,  90  N.  J.  Law,  378,  101 
Atl.  562,  the  opinion  In  which  has  recently 
been  approved  by  the  (Jourt  of  Ehrors  and 
Appeals,  103  Atl.  1054. 

[2]  The  question  of  the  measure  of  dam- 


ages is  not  authoritatively  answered  by  our 
own  decisions.  The  case  bears  a  resemblance 
in  this  respect  to  cases  of  breach  of  covenant 
to  convey  (Gerl)ert  v.  Trustees,  59  N.  J.  Law, 
160,  35  Atl.  1121,  69  Li  R.  A.  764,  59  Am.  St. 
Rep.  578),  but  the  resemblance  is  superfldal. 
The  rule  .seems  well  settled  that  the  lessee 
is  entitled  to  recover  at  least  the  value  of  his 
term  (Sedgwick  on  Damages,  S§  986,  1022; 
Trull  r.  Granger,  8  N.  X.  115;  Jewett  v. 
Brooks,  134  Mass.  505).  In  a  recent  opinion 
J  udge  Sheldon  has  collected  authorities.  Neal 
V.  Jefferson,  212  Mass.  517,  99  N.  E.  334,  41 
L.  R.  A.  (N.  S.)  387,  Ann.  Caa.  lOL^D, 
205.  This  was  the  rule  followed  by  the  trial 
judge. 
Let  the  judgment  be  afilmted,  with  costs. 


PFEIFFER  V.  CROSSLET. 
(Supreme  Court  of  New  Jersey.    Juno  5,  1918.) 

(Syllahut  Iv  the  Court.) 

1.  GCABANTT  «=»70,  77(1,  2)  — LiABiLrrr— 
Conditions  Peecedent— Notice— Delay  in 
Requesting  Payment. 

In  oases  of  absolute  guaranty  <^  payment  of 
the  obligation  of  another,  the  party  guaranteed 
may  hold  the  ffuarantor  without  suing  on  the 
primary  obligation,  is  not  Iwund  to  notify  the 
guarantor  of  default  as  a  condition  precedent  to 
suit,  and  is  not  barred  by  delay  in  calling  on 
the  debtor  for  payment 

2.  GUABANTT     *=>34,     70  —  COHSTBTJCTIOW  — 

Right  of  Agtion. 
The  guaranty  in  this  case  held  an  al>solute 
guaranty  of  payment  of  a  mortgage,  and  not  im- 
paired because  at  the  reqneet  of  guarantor  plain- 
tiff foreclosed  and  then  failed  to  sue  on  the  bimd 
within  the  period  limited  by  the  statute  of  18S0 
(Act  March  12,  1880  [P.  L  pw  255;  3  Comp. 
St.  1910,  p.  3420]). 

Case  Certified  from  Circuit  Court,  Essex 
County. 

Suit  by  Marie  A.  Pfelffer  against  James  E. 
(Jrossley.  Case  certified  from  circuit  court 
Circuit  court  advised  to  enter  judgment  for 
plaintiff. 

Argued  February  term,  1918,  before  GUM- 
MHREJ,  C.  J.,  and  PARKEK  and  KA- 
MSCH,  JJ. 

Louis  J.  Beers,  of  Newark,  for  plaintiff. 
Harry  Kalisch,  of  Newark,  for  defendant 

PARKER,  J.  [1]  The  essential  facts  es- 
tablished at  the  trial  are  that  coatempwa- 
neously  with  the  assignment  of  a  bond  and 
mortgage  of  $5,700  by  defendant  to  plaintiff, 
and  as  a  part  consideration  of  tbe  transac- 
tion and  an  inducement  to  plaintiff  to  ac- 
cept the  bond  and  mortgage,  defendant  exe- 
cuted and  delivered  a  written  guaranty  (o 
plaintiff,  set  forth  in  full  below,  whereby  he 
guaranteed  "the  payment  of  the  face  of  the 
said  mortgage."  Afterwards,  the  mortgage 
not  being  paid,  Crossley's  attention  was  evi- 
dently called  to  the  fact,  and  at  his  request 
plaintiff  proceeded  to  foreclose.  Before  the 
sale   defendant  was   requested  to  pay  the 
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amount  due  and  take  the  mortgage,  but  did 
not  do  sa  The  mortgaged  premises  were  sold 
under  tlie  foreclosure  to  a  third  party  for  an 
amount  which  left  a  deficiency  on  the  bond  of 
$2,550,  which  plaintiff  seeks  to  recover  In  this 
suit  with  interest.  The  following  is  a  copy  of 
the  guaranty: 

"Newark,  N.  J.,  May  17,  19U. 
"Whereas,  T,  James  E.  Crossley,  have  on  the 
15th  day  of  May,  1911,  aasigned  a  certain  mort- 
gage in  the  sum  of  $5,700  to  Marie  A.  Pfeiffer, 
wiuch  mortgage  was  made  by  Nellie  A.  Smith  to 
the  said  James  E.  Crossley,  dated  February  7, 
1907,  and  recorded  in  Book  Q  of  Mortgages, 
pages  572-575,  the  said  assignment  being  a  part 
consideration  of  a  certain  deed  made  by  Marie 
A.  Pfeiffer  to  C.  Victoria  Peddie,  bearing  date 
the  15th  day  of  May,  1911,  for  premises  situate 
on  Academy  street.  Silk  and  Henry  streets,  in 
the  city  of  Newarli:  Now,  therefore,  I,  James 
K.  Crossley,  of  the  dty  of  East  Orange,  in  fur- 
ther consideration  of  the.  said  deed  made  by 
the  said  Marie  A.  Pfeiffer  to  the  said  O.  Vic- 
toria Peddie.  do  hereby  guarantee  unto  the  said 
Marie  A.  Pfeiffer  the  payment  of  the  face  of  the 
said  mortgage. 

"[Signed]    James  E.  Crossley." 

The  defense  made  is  that  defendant  is  dis- 
charged because  plaintiff  after  the  sale  neg- 
lected to  sue  on  the  bond  within  six  months, 
and  consequently  because  of  the  act  of  1880 
(P.  Ia  p.  255 ;  3  C.  S.  p.  3420)  such  suit  was 
barred  by  limitation  and  defendant  lost  the 
benefit  of  whatever  might  have  been  recover- 
ed thereby. 

[2]  This  defense  rests,  as  It  seems  to  us, 
upon  the  fundamental  misconception  that  the 
guaranty  in  question  is  one  of  collection 
merely,  whereas  in  fact  it  is  an  absolute  guar- 
anty of  payment.  The  distinction  is  pointed 
out  in  VCilkinson  Gaddls  Co.  v.  Van  Riper, 
63  N.  J.  Law,  394,  43  Atl.  675,  by  the  late  Jus- 
tice Llppincott,  speaking  for  this  court,  and 
is  further  adverted  to  in  Columbia  Co.  v. 
Kemmet,  67  N.  J.  Law,  18,  50  Atl.  663,  in 
this  court,  and  in  Manchester  Building  Asso- 
ciation V.  Shuart,  74  N.  J.  Law,  563,  65  AU. 
985,  in  the  Court  of  Errors  and  Appeals.  In 
cases  of  this  class  the  party  guaranteed  is 
under  no  obligation  to  sue  on  the  obligation 
guaranteed,  need  not  allege  an  unsuccessful 
suit  as  a  conditicm  of  recovery  against  the 
guarantor,  is  not  barred  by  delay  in  calling 
on  the  debtor  for  payment,  and  need  not  even 
notify  the  surety  of  nonpayment.  Hoey  v. 
Jarman,  39  N.  J.  Lew,  623,  affirmed  40  N.  J. 
I/aw,  379;  Wllklnson-Gaddls  Co.  v.  Van  Ri- 
per, supra;  Manchester  Building  Association 
▼.  Shuart,  supra;  PleasantviUe  Loan  Soci- 
ety v.  Moore,  70  N.  J.  Law,  306,  57  Atl.  1034. 

Hence  plaintiff  was  under  no  legal  obliga- 
tion to  foreclose  the  mortgage,  but  was  enti- 
tled to  hold  the  guarantor  immediately  upon 
a  def&ult.  Her  foreclosure  was  simply  a  fa- 
vor to  the  defendant;  and  a  fortiori  she  was 
under  no  obligation  to  follow  it  up  by  a  suit 
on  the  bond.  It  was  for  the  defendant  to  pay, 
to  take  up  the  bond  and  mortgage,  and  pur- 
sue the  remedies  thereon  himself. 

The  essential  facts  having  been  specially 


found  by  the  Jury  pursuant  to  rule  110  of 
this  court,  the  circuit  court  is  advised  to  «n- 
ter  judgment  in  favor  of  plaintiff  for  the 
amount  of  her  claim. 


FIRST  NAT.  BANK  OF  BELMAR  ▼.  SHT'- 

MARD. 
(Supreme  Court  of  New  Jersey.    June  4,  1918.) 

1.  Husband  and  Wifb  «=»156— Wife  as  Ac- 

OOUHODATION    InDOBSEB  —   PLKA  OF  COVER- 

Tu  BE— Estoppel. 
Where  a  widow  continued  to  transact  busi- 
ness in  the  same  name  after  marrying  again, 
and  indorsed  a  promissory  note  as  an  accommo- 
dation indorser,  in  a  suit  thereon  she  was  not 
estopped  to  plead  coverture  by  her  representa- 
tion that  she  was  a  widow. 

2.  Husband  and  Wife  $=3156— Disabilities 
of  Covebtube  —  CoNTBACTs  —  Accommoda- 
tion Indobsbb. 

The  incapacity  of  a  married  woman  to  con- 
tract has  not  been  removed  so  as  to  enable  her 
to  become  an  accommodation  indorser  on  a  note. 

Appeal  from  First  District  Court  of  Mon- 
mouth County. 

Suit  by  the  First  National  Bank  of  Bel- 
mar  against  Kate  Shumard.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

Argued  February  term,  1918,  before 
SWA^ZE,  TRENCHARD,  and  MINTURN, 
JJ. 

Charles  E.  Cook,  of  Asbury  Park,  for  ap- 
pellant J.  Clarence  Ccmorer,  of  Freehold, 
for  refqwndent 

SWAYZB,  J.  [1,2]  The  bank  sues  to 
enforce  the  def^daiit's  liability  as  an  ac- 
commodaticMi  indorser  of  a  promissory  note, 
dated  August  2,  1916.  The  defendant  had 
done  business,  executed  papers,  and  been 
generally  known  as  Kate  Shumard.  Shu- 
mard was  the  name  of  her  first  husband. 
After  his  death,  she  married  Carr  but  con- 
tinued to  do  business  as  before,  including 
business  with  the  plaintiff  bank.  It  does 
not  appear  that  the  bank  iuiew  that  she 
was  a  married  woman.  On  March  14,  1916, 
Carr  obtained  a  decree  nisi  for -a  divorce, 
which  was  made  absolute  on  September  15, 
1916.  The  decree  nisi  did  not  dissolve  the 
marriage,  and  the  defendant  was  a  married 
woman  when  she  indorsed  the  note.  The 
only  question  is  whether  she  is  estopped  by 
her  representation  that  she  was  a  widow. 
The  authorities  settle  the  case  in  her  favor 
on  solid  grounds.  Cannan  t.  Farmer,  3 
Exch.  698,  a  case  where  the  defendant  signed 
the  note  "Ann  Farmer,  widow."  Liverpool 
Adelphi  Loan  Association  v.  Falrhurst  and 
wife,  9  Exch.  422;  Wright  v.  Leonard,  11 
C.  B.  N.  S.  258.  In  the  first  case  cited. 
Baron  Parke  said: 

"The  defendant's  incapacity  to  contract  by 
reason  of  her  coverture  was  not  removed  by  her 
representation.  It  is  not  an  estoppel  in  any 
way." 

In  the  second  case  where  the  action  was 
based  on  fraud,  Chief  Baron  Pollock  said: 
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"She  is  undoubtedly  responsible  for  all  torts 
committed  by  her  during  coverture,  and  the 
husband  must  be  joined  as  a  defendant.  They 
are  liable  therefore  for  frauds  committed  by  her 
on  any  person,  as  for  any  other  personal  wronp^s. 
But  where  the  fraud  is  directly  connected  with 
the  contract  with  the  wife,  and  is  the  means 
of  effecting  it,  and  parcel  of  the  same  transac- 
tion, the  wife  cannot  be  responsible,  and  the 
husband  be  sued  for  it  together  with  the  wife. 
If  this  were  allowed,  it  is  obvious  that  the  wife 
w^ould  lose  the  protection  which  the  law  gives 
her  against  contracts  made  by  her  during  cover- 
ture; for  there  is  not  a  contract  of  any  kind 
which  a  feme  covert  could  make,  whilst  she 
knew  her  husband  to  be  alive,  that  could  not  be 
treated  aa  a  fraud.  For  every  such  contract 
would  involve  in  itself  a  fraudulent  representa- 
tion of  her  capacity  to  sue." 

And  he  cites  the  old  case  of  Cooper  v.  Wit- 
tan,  2  Leving,  247.  In  Wright  v.  Leonard, 
the  Judges  were  equally  divided  as  to  wheth- 
er there  was  a  contract,  but  unanimous  In 
thinking  that  If  there  was,  the  wife  could 
not  be  held  for  fraud.  The  case  of  a  mar- 
ried woman  is  like  the  case  of  an  infant  ex- 
cept so  far  as  her  incapacity  has  been  re- 
moved. It  has  not  been  removed  so  as  to  en- 
able her  to  become  an  accommodation  in- 
dorser,  and  to  that  extent  she  is  incapable 
as  an  infant  Is  incapable,  although  liable  for 
her  torts.  Cases  of  Infancy  are  therefore  in 
point.  As  to  them  our  law  is  settled.  Park- 
er V.  Hayes,  39  N.  J.  Eq.  469;  Id.,  41  N.  J. 
Eq.  630,  71  AU.  511.  Although  the  Court  of 
Errors  and  Appeals  in  that  case  reversed  the 
decree  advised  by  the  vice  chancellor,  it 
approved  the  legal  principle  stated  by  him, 
saying: 

"It  is,  of  course,  true  that  at  law  the  execu- 
tion of  this  paper  b^  the  minor  is  voidable. 
Nor  would  his  assertion,  made  at  the  time  of 
its  execution,  that  be  was  of  age,  operate  to 
change  his  position  in  a  court  of  law.  The  fact 
that  the  infant  had,  h^  his  false  representations, 
led  the  other  contracting  ^arty  to  negotiate  and 
execute' the  contract  and  injuriously  change  his 
position  even,  would,  in  an  action  by  an  adult 
to  enforce  it,  be  no  answer  to  the  plea  of  in- 
fancy." 

These  authorities  suffice  to  show  that  the 
defendant  cannot  b«  held  personally  at  law 
in  any  fotm  of  action.  What  rights  there 
may  be,  If  any,  against  her  by  reason  of  any- 
thing she  may  have  received  by  means  of  the 
Indorsement  is  a  question  not  now  before  us. 

Let  the  Judgment  be  affirmed,  with  costs. 


GURPEIN  ▼.  RICKARD. 

(Supreme  Court  of  Erwrs  of  Connecticut    May 
28,  1918.) 

1.  Bailuent  4=»9  —  Bailmknts  fob  Hibe  — 
Teams. 

If  defendant  rented  a  team,  truck,  and  driv- 
er to  plaintiff  for  hauling  glass,  he  owed  to 
plaintiff  no  other  duty  than  to  furnish  a  reason- 
ably suitable  team,  truck,  and  driver. 

2.  Appeal   and    Ebbob    €=3928(1)— I nstbuo 

TIONS— PBKSUMPTIONS. 

Although  the  charge  of  the  court  does  not 
isport  verity,  it  may  if  not  questioned,  be  as- 
sumed to  be  correct  for  the  purpose  of  aiding 


in  the  understanding  of  the  claims  as  stated  ic 
the  finding  and  of  the  issues  of  fact  actually  lit 
igated. 

3.  Bailment  «=»9—  Fob  Hue  —  "Impbopeb 
Loading." 

In  action  fos  damage  to  plate  glws,  the 
phrase  "improper  loading,"  used  by  both  parties 
to  describe  the  cause  of  the  damage,  implies  a 
want  of  ordinary  care  and  skill  which  a  truck- 
man is  supposed  to  exhibit  and  possess. 

4.  Tbial    «=»252(2)—lN8rBUCTXONS— Applica- 
bility to  Facts. 

In  action  for  damage  to  plate  glass  in  haul- 
ing, where  it  was  disputed  whether  defendant 
was  a  bailor  for  hire,  a  private  carrier,  or  a 
common  carrier,  but  the  parties  agreed  that  the 
damage  was  caused  by  negligent  failure  to  ex- 
ercise ordinary  care,  the  court's  refusal  to  in- 
struct as  to  the  varying  degrees  of  care  required 
of  common  and  private  carriers  was  not  error, 
since  the  sufEciency  of  the  charge  is  to  be  de- 
termineil  with  reference  to  the  claims  actually 
made  by  the  parties  and  passed  on  by  the  jury. 

Appeal  from  Court  of  Common  Pleas,  Fair- 
field County;  Jolin  J.  Walsh,  Judge. 

Action  by  Nathan  Gurfeln  against  Christo- 
pher Rickard.  Judgm«it  on  verdict  for  plain- 
tiff, and  defendant  appeals.    No  error. 

The  complaint  alleged  that  the  defendant 
was  a  common  carrier,  and  negligently  fail- 
ed safely  to  transport  and  deliver  certain 
packages  of  plate  glass  Intrusted  to  him  for 
that  purpose.  The  second  defense  admitted 
that  the  defendant  was  a  common  carrier 
of  certain  kinds  of  goods,  not  including  plate 
glass,  and  alleged  that  (fa  the  occasion  In 
question  he  rented  to  the  plaintiff  a  truck 
with  a  driver  and  team  of  horses  for  the 
transportation  of  certain  plate  glass  upon 
the  express  undertaking  that  the  plaintiff 
should  assume  full  responsibility  for  its  safe 
transportation.  The  Jury  found  for  the  plain- 
tiff, and  from  the  Judgment  entered  upon  the 
verdict  the  defendant  appeals  for  alleged  er- 
rors in  the  charge. 

Thomas  M.  CuUlnan,  of  Bridgeport,  for 
appellant.  Henry  &  Shannon,  of  Bridgeport, 
for  appellee. 

BEACH,  J.  (after  stating  the  facts  as 
above).  [1]  The  basic  question  of  fact  was 
whether  the  defendant  agreed  to  transport  the 
glass  at  all,  or  whether  he  simply  rented  a. 
team,  truck,  and  driver  to  the  plaintiff  tor 
that  purpose.  In  the  latter  case  the  defendant 
would  owe  no  other  duty  to  the  plaintiff  than 
to  furnish  him  a  team,  truck,  and  driver  rea- 
sonably suitable  for  the  transportation  of 
plate  glass;  and,  since  the  findings  show 
that  the  plaintiff  made  no  claim  that  the 
team,  truck,  and  driver  were  not  suitable 
for  the  purpose,  the  verdict  of  the  Jury  could 
not  have  been  for  the  plaintiff,  unless  they 
found,  as  their  verdict  indicates,  that  the 
defendant  did  agree  to  transport  the  giais. 
This  disposes  of  the  second  defense,  and  also 
of  the  denials  in  the  first  defense  that  the 
plaintiff  received  the  glass  for  transporta- 
tion. 
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[2, 3]  The  other  qnestion  raised  by  the 
pleadings  Is  whether  the  defendant  trans- 
ported the  glass  as  a  common  carrier  or  as 
a  private  carrier,  and  that  question  is  mate- 
rial only  as  it  affects  the  degree  of  care  which 
the  defendant  was  bound  to  exercise  in  trans- 
porting the  glass.  All  of  the  assignments  of 
error  pursued  on  the  brief  are  based  upon 
the  theory  that  the  jury  was  not  adequately 
Instructed  on  this  point  with  reference  to 
the  various  issues  of  fact  in  the  case.  It  Is 
apparent,  however,  from  the  flndings  that 
the  actual  Issues  litigated  were  much  nar- 
rower than  those  which  might  theoretically 
have  arisen  on  the  pleadings.  It  was  claim- 
ed by  both  parties  that  the  damage  was  caus- 
ed by  improper  loading  and  Insecure  bracing 
of  the  glass  upon  the  truck,  which  caused  it 
to  tip  over  against  an  electric  light  pole. 
The  plaintiff  and  the  defendant  made  the 
same  claims  as  to  the  cause  of  the  damage, 
and  In  the  same  words,  except  that  each 
claimed  that  the  improper  loading  and  brac- 
ing was  done  exclusively  by  the  employSs  of, 
and  under  the  direction  of,  the  other  party. 

The  phrase  "improper  loading,"  used  by 
both  parties  to  describe  the  cause  of  the  dam- 
age, implies  a  want  of  ordinary  care  and  skill 
which  a  truckman,  though  acting  at  the  time 
as  a  private  carrier,  is  supposed  to  exhibit 
and  possess.  Besides  it  ai)pears  from  the 
charge  of  the  court  in  summing  up  the  testi- 
mony that  three  bystanders,  two  called  by  the 
plaintiff  .and  one  by  the  defendant,  testified 
that  the  lack  of  care  and  skill  exhibited  by 
the  persons  loading  the  truck  was  so  appar- 
ent that  each  of  them,  acting  independently, 
remonstrated  and  pointed  out  the  danger  of 
attempting  to  transport  glass  so  loaded  and 
braced.  Although  the  charge  of  the  court 
does  not  Import  verity,  It  may,  if  not  ques- 
tioned, be  assumed  to  be  correct  for  the  pur- 
pose of  aiding  in  the  understanding  of  the 
claims  as  stated  In  the  finding  and  of  the  is- 
sues of  fact  actually  litigated.  Jackson  y. 
Lacy,  92  Conn.  256,  102  Atl.  584.  It  is  there- 
fore beyond  question  that  both  parties,  by 
their  claims  and  by  the  testimony  they  ad- 
duced, agreed  that  the  damage  was  caused 
by  a  lack  of  ordinary  care  on  the  part  of 
those  responsible  for  the  loading  of  the  truck. 
The  real  controversy  of  fact  upon  this  branch 
of  the  case  was  whether  the  admittedly  neg- 
ligent loading  was  done  by  the  servants  of 
the  plaintiff  or  by  the  servants  of  the  de- 
fendant, and  upon  this  Issue  the  jury  has 
found  in  favor  of  the  pinintlfl. 

[4]  The  assignments  of  error  pursued  on 
the  brief  are  based  on  the  alleged  failure  of 
the  court  to  explain  to  the  Jury,  in  accord- 
ance with  defendant's  requests  to  charge,  the 
degree  of  care  devolving  upon  the  defendant 
If  certain  facts  were  found  proven,  and  also 
upon  the  alleged  error  of  the  court  In  In- 
structing the  jury  that  the  defendant  had 
admitted   that   he   was   a   common  carrier. 


The  legal  effect  claimed  for  these  alleged  er- 
i"ors  is  that  the  defendant  may  have  been 
held  to  a  higher  obligation  than  that  of  ex- 
ercising ordinary  care.  But  as  already 
stated,  the  distinction  between  the  obliga- 
tion of  the  defendant  as  a  private  carrier  to 
exercise  ordinary  care  and  the  obligation  of 
the  defendant  as  a  common  carrier  to  exer- 
cise a  higher  degree  of  care  lost  its  material- 
ity when  the  damage  was  traced  by  common 
consent  to  a  specific  cause  Involving  want  of 
ordinary  care  on  the  party  responsible  for 
the  loading  of  the  truck.  The  trial  court 
was  not  bound  to  charge  the  jury  at  large 
upon  the  liability  of  carriers,  public  and  pri- 
vate. It  was  dealing  only  with  the  concrete 
case  on  trial,  and  the  sufficiency  of  the  charge 
is  to  be  determined  with  reference  to  the 
claims  actually  made  by  the  parties  and 
passed  upon  by  the  jury  as  they  appear  in 
the  finding.  Since  these  findings  show  that 
both  parties  agreed  in  attributing  the  dam- 
age to  Improper  loading  of  the  truck  Involv- 
ing want  of  ordinary  care,  the  court  was  not 
bound  to  confuse  the  Issue  by  legal  distinc- 
tions not  applicable  to  the  case  on  trial. 

There  Is  no  error.    The  other  Judges  con- 
curred. 


BICH  V.  JOHNSTON. 

(Supreme  Court  of  Errors  of  Connecticut.    May 
28,  19ia) 

1.  Tmal  €=»29(3)  —  Cross-examination  -' 

SCOPK. 

Where  witness  for  plaintifE  testified  that  he 
was  working  for  plaintiff  and  was  discharged 
for  forgetting  to  lock  up  a  dog,  the  court  prop- 
erly criticized  the  defendant  for  asking  the  wit- 
ness if  he  wag  not  discharged  for  dishonesty, 
without  making  an  effort  to  prove  it;  a  founda- 
tion not  being  necessary  to  disprove  the  state- 
ment made  by  the  witness  on  direct  examination. 

2.  Tbial  ^»260— Mibleaoino  Tnbtbuctions 
—Appi.icabii.ity  to  Case. 

In  action  on  express  contract,  where  issue 
was  whether  plaintiff  warranted  that  prepara- 
tion used  on  trees  was  harmlesB  and  effecdve,  an 
instruction  summing  up  the  case,  "That  is,  was 
the  preparation  »  •  *  injurious,  •  •  • 
and  that  plaintiff  knew  or  should  have  known 
*  ♦  •  that  the  preparation  was  injurious," 
was  misleading;  there  being  nothing  in  the  case 
about  knowledge. 

3.  CONTBACTB  «=»353(10)— Inbtbuotions. 

In  action  on  express  contract,  under  which 
plaintiff  was  to  be  paid  on  a  cost  plus  percent- 
age basis,  it  was  error  to  charge  to  find  for  de- 
fendant if  work  done  by  plaintiff  in  spraying 
and  painting  trees  was  wortilesB. 

Appeal  from  Court  of  Common  Pleas,  Pair- 
field  County;    John  J.  Walsh,  Judge. 

Action  by  Kehemiab  L.  Rich  against  Albert 
W.  Johnston  for  balance  due  for  work  done 
and  materials  furnished  In  spraying  and 
treating  defendant's  trees,  brought  to  the 
court  of  common  pleas  In  Fairfield  county 
and  tried  to  a  jury.  "Verdict  and  judgment 
for  the  plaintiff,  and  defendant  appeals.  Er^ 
ror,  and  new  trial  ordered. 
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The  defendant  paid  for  and  was  satisfied 
with  the  work  done  and  materials  furnished 
tn  pruning  and  spraying  the  trees,  but  denied 
liability  for  the  scraping  and  painting  of  a 
number  of  trees,  and  by  way  of  second  de- 
fense alleged  that  the  scraping  and  painting 
of  the  trees  was  done  under  an  express  agree- 
ment that  the  men  to  be  furnished  for  this 
work  should  be  competent,  and  that  the  plain- 
tiff warranted  his  preparation  to  be  harmless 
and  effective  in  preventing  injury  by  the 
hickory  bark  borer :  that  many  of  the  men 
furnished  were  incompetent,  that  the  prep- 
aration used  was  ineffective  and  injurious, 
and  the  plaintiff's  work  in  scraping  and 
treating  the  trees  was  wholly  worthless. 
These  allegations  were  also  incorporated  in 
a  counterclaim  for  damages  for  killing  and 
injuring  a  number  of  the  trees.  There  was 
no  dispute  as  to  the  terms  of  payment ;  botii 
complaint  and  answer  alleging  that  the 
plaintiff  was  to  be  paid  upon  a  cost  plus  per- 
centage basis. 

It  appears  from  the  finding  ^hat  the  de- 
fendant offered  evidence  to  prove,  and 
claimed  to  have  proved,  his  allegation  of  an 
express  warranty  that  the  preparation  was 
harmless  and  effective,  and  that  the  plain- 
tiff, on  the  other  hand,  claimed  to  have 
proved  that  he  told  the  defendant  that  the 
mixture  was  somewhdt  experimental,  and 
that  tlie  defendant  so  understood.  But  two 
errors  are  assigned.  A  witness  for  the  plain- 
tiff, having  testified  on  the  direct  examina- 
tion that  be  was  discharged  from  the  plain- 
tiff's employ  for  a  trivial  reason,  was  asked 
upon  cross-examination  whether  he  bad  not 
been  discharged  for  dishonesty,  and  answered 
in  the  negative.  The  Insinuation  of  dishones- 
ty was  not  followed  up  by  the  defendant,  and 
in  the  course  of  the  charge  the  court  criti- 
cized counsel  for  taking  advantage  of  a  wit- 
ness and  imputing  dishonesty  to  him  without 
any  apparent  Justification.  This  is  assigned 
as  error. 

The  court  charged  the  Jury  In  substance 
that  If  they  found  the  defendants  trees  were 
killed  and  Injured  by  the  plaintiff's  treat- 
ment, and  also  found  that  the  plaintiff  had 
expressly  warranted  Ids  preparation  to  be 
harmless  and  effective,  then  their  verdict 
should  be  for  the  defendant,  and  that  if  they 
found  that  both  parties  understood  that  the 
treatment  was  ext>eriuiental,  then  their  ver- 
dict should  be  for  the  plaintiff.  The  court 
then  summed  up  tCe  case  1b  the  following 
language  which  Is  the  subject  of  the  second 
assignment  of  error: 

"The  main  question,  as  raised  by  the  defend- 
ant, is  that  the  work  was  worthless  and  inef- 
fective and  injurious,  because  of  the  quality  of 
the  preparation.  That  seems  to  be  really  the 
main  question  in  the  case,  and  it  is  therefore 
necessary  for  you  to  consider  very  carefully  and 
determine  whether  or  not  the  defendant's  conten- 
tion in  this  respect  or  the  plaintiff's  contention 
in  this  respect  is  correct ;  that  is,  was  the  prep- 
aration improper,  and  therefore  ineffective  and 
injurious  to  the  trees,   and   that  the  plaintiff 


knew  or  should  have  known,  from  his  experience 
of  10  years  in  the  treatment  of  trees,  that  the 
preparation  was  injurious  and  harmful,  and 
that,  when  he  made  this  statement  to  the  de- 
fendant relative  to  the  same,  he  knew  or  should 
have  known  that  it  was  harmful  and  injurious 
to  trees  of  this  character,  and  would  probably 
have  just  the  effect  which  the  defendant  daiou 
that  it  did  have." 

Wilbur  S.  Wright,  of  Greenwich,  for  ap- 
pellant. Raymond  E.  Hackett,  of  Stamford, 
for  appellee. 

BEACH,  J.  (after  stating  the  facts  as 
above).  [1]  As  to  the  first  assignment  of 
error  the  defendant's  theory  is  that  the  com- 
ment which  the  court  made  upon  the  Impro- 
priety of  imputing  dishonesty  to  a  witness 
without  any  apparent  reason  for  doing  so 
was  erroneous,  t)ecause  the  rule  In  this  state 
as  to  attacking  the  credit  of  a  witness  on 
cross-examination  by  asking  about  par- 
ticular instances  of  misconduct,  not  neces- 
sarily Indicating  a  lack  of  veracity,  permits 
such  questions  to  be  asked  at  the  discretion 
of  the  court,  but  requires  couns^  to  take  the 
answer,  and  does  not  allow  him  to  raise  an 
issue  thereon  by  Introducing  evidence  to  con- 
tradict the  witness.  This  Is  undoubtedly 
the  rule  laid  down  In  Shaller  t.  Bullock,  78 
Conn.  65,  69,  70,  61  Atl.  65,  112  Am.  St  Kep. 
87,  but  it  has  no  application  to  this  case 
Here  the  cross-examiner  was  not  attacking 
the  credit  of  the  witness,  but  was  attempting 
to  show  that  he  had  testified  fals>ely  on  the 
direct  examination  as  to  the  reason  for  his 
discharge.  The  witness  had  already  under- 
taken to  avoid  any  suspicion  of  misconduct, 
which  might  have  been  attached  to  the  fact 
of  discharge,  by  claiming  that  he  was  dLs- 
charged  for  forgetting  to  lode  up  a  dog.  Of 
course,  the  defendant  might  contradict  that, 
or  any  other  statement  of  fact  made  by  the 
witness  on  his  direct  examination,  with  or 
without  laying  a  foundation  on  the  cross-ex- 
amination ;  and  the  court  was  quite  right  in 
criticizing  counsel  for  Imputing  dishonesty 
as  the  real  cause  of  discharge,  without  mak- 
ing any  effort  to  prove  it  It  should  be  said, 
however,  in  Justice  to  counsel,  that  he  tlien 
believed  he  had  such  evidence,  but  mistaken- 
ly  supposed  that  under  the  rule  in  Shaller  v. 
Bullock  he  could  not  use  it. 

[2]  The  other  assignment  of  error  Is  well 
taken.  The  court,  after  charging  the  Jury 
correctly  as  to  the  legal  effect  of  the  princi- 
pal claims  made  by  the  parties,  then  used 
the  language  quoted  in  the  statement  of  facts, 
which  Is  not  appropriate  to  any  defense  made 
by  the  pleadings,  or  to  any  state  of  facts 
claimed  to  have  been  proved  at  the  trial,  so 
far  as  this  record  shows.  Coming  at  the  end 
of  the  charge,  and  emphasized  as  the  main 
question  in  the  case,  this  part  of  the  charge 
must  have  led  the  Jury  to  suppose  that  the 
defendant  was  bound  to  show,  not  only  that 
the  plaintiff  warranted  his  preparation  to  be 
haiinless,  and  that  it  was  in  fact  injurious, 
but  also  that  the  plaintiff  knew  or  ought  to 
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have  knorni  that  It  was  Injurious,  and  that 
his  statement  to  the  contrary — If  he  made 
it — was  recklessly  and  carelessly  made. 
Since  there  Is  nothing  In  the  pleadings  or 
In  the  findings  of  fact  which  Indicates  that 
the  defendant  made  any  claim  that  the  plain- 
tiff knew  or  ought  to  have  known  that  the 
preparation  was  Injurious,  this  instruction 
was  misleading  and  harmful. 

[3]  One  other  matter  may  he  mentioned, 
though  not  assigned  as  error.  The  court 
charged  the  jury  at  the  defendant's  request 
that  it  was  a  good  defense  In  this  case  If 
the  Jury  found  that  the  work  was  worthless, 
and  If  they  so  found  their  verdict  should  be 
for  the  defendant  This  instruction  over- 
looks the  fact  that  the  plaintiff  was  not  suing 
for  the  reasonable  value  of  his  work  and  ma- 
terials, but  was  .suing  uiwn  an  express  con- 
tract under  which  he  was  to  be  paid  on  a 
cost  plus  percentage  ba-^ls;  and  If  the  Jury 
found  there  was  no  warranty  he  would  still 
be  entitled  to  his  agreed  pay,  though  the 
work  was  useless. 

There  Is  error,  and  a  new  trial  Is  ordered. 
The  other  Judges  concurred. 


KNAPP  v.  STONE. 

(Supreme  Court  of  Kew  Hampshire.    Grafton. 
June  4,  1918.) 

1.  Trial  «=»12&— Aboument  of  Counsel. 

Assuming  tliat  counsel  had  insinuated  plain- 
tiff's story  was  manufactured  at  the  instance 
of  his  attorney,  such  insinuation  could  not  prop- 
erly be  answered  in  the  argument  by  the  un- 
sworn  statement  of  plaintiff's   attorney. 

2.  Trial  €=>1.S.S(1)— Argument  of  Cocnsel. 

Whether  statement  of  counsel  in  arxument 
that  be  had  not  influenced  plaintiff's  testimony 
was  testimony  or  argument  was  a  question  of 
fact. 

Exceptions  from  Superior  Court,  Grafton 
County;   Marble,  Judge. 

Action  by  Richard  M.  Knapp  by  his  next 
friend  against  Dwight  S.  Stone.  Verdict  for 
plaintiff,  and  order  denying  motion  to  set 
aside  the  verdict,  and  defendant  excepts. 
Verdict  set  aside. 

Case  to  recover  for  injury  received  In  a 
highway  collision  between  a  motorcycle  oper- 
ated by  the  plaintiff  and  an  automobile  driv- 
en by  the  defendant.  Trial  before  Marble, 
Judge,  and  a  jury,  with  verdict  for  the 
plaintiff.  The  defendant  excepted  to  portions 
of  the  argument  of  counsel  for  the  plaintiff, 
and  after  the  verdict  was  rendered  moved. 
In  part  npon  the  ground  of  Improper  argu- 
ment, to  set  the  same  aside.  The  motion  was 
denied  subject  to  exception;  the  court  stat- 
ing that  no  finding  of  fact  was  made  as  to 
the  fairness  of  the  trial. 

Alvln  F.  Wentworth,  of  Plymouth,  for 
plaintiff.  Raymond  TJ.  Smith  and  Fred  S. 
Wright,  both  of  WoodsviUe,  and  Martin  & 
Howe,  of  Concord,  for  defendant. 


PARSO:nS,  0.  J.  [1]  In  answer  to  what 
was  considered  to  be  an  inslnuatioa  by  coun- 
sel for  the  defendant  that  plaintiff's  counsel 
had  suggested  the  testimony  given  by  the 
plaintiff,  his  counsel  said  In  the  course  of  his 
argument: 

"I  am  the  only  counsel  in  this  case,  and  I  can 
sav  to  you.  gentlemen,  in  answer  to  my  broth- 
er s  argument,  that  I  have  not  •  •  •  told 
young  Richard  Knapp  how  to  make  up  his  story, 
or  how  to  swear  to  it." 

To  this  statement  the  defendant  excepted. 
If  there  was  evidence  from  which  the  Infer- 
ence could  be  drawn  that  plaintiffs  testi- 
mony was  suggested  by  counsel.  It  could  not 
properly  be  answered  by  the  unsworn  state- 
ment of  his  'Counsel  that  he  was  the  only 
counsel  In  the  case,  and  bad  made  no  such 
suggestion.  Concord  Land  &  Water  Power 
Co.  V.  CTough,  70  N.  H.  627,  47  Atl.  704 ;  Bnl- 
lard  V.  Railroad,  04  N.  H.  27,  5  AU.  838,  10 
Am.  St.  Rep.  367. 

[2]  The  plaintiff's  contention  that  the  de- 
nial of  the  motion  to  set  the  verdict  aside 
Implies  a  finding  of  fact  that  the  trial  was 
fair  (Lee  v.  Dow,  73  N.  H.  101,  59  Atl.  374) 
Is  disposed  of  by  the  statement  of  the  record 
that  no  such  finding  was  In  fact  made.  Plain- 
tlfTs  counsel  further  contends  that  the  state- 
ment was  not  testimony  but  argument;  that 
be  was  merely  stating.  In  a  forceful  manner, 
an  Inference  which  mlgbt  be  drawn  from  the 
evidence;  that  from  the  appearance  of  the 
plaintiff  as  a  witness  and  bis  manner  of  tes- 
tifying It  could  be  Inferred  he  was  not  relat- 
ing a  story  suggested  to  him  by  counsel. 
Whether  the  statement  excepted  to  was  argu- 
ment or  testimony  Is  a  question  of  fact 
Walker  v.  Railroad,  71  N.  H.  271,  274,  51  Atl. 
918.  "When  It  can  be  found,  eitlier  from  the 
statem^t  Itself  or  the  circumstances  under 
which  It  was  made,  that  counsel  was  testify- 
ing, the  verdict  will  be  set  aside  unless  he 
procures  a  finding  that  he  was  merely  asking 
the  Jury  to  find  that  that  was  what  the  evi- 
dence tended  to  prove."  Kambour  v.  Rail- 
road. 77  N.  H.  33,  <%  86  Atl.  624,  634  (45  L.  R. 
A.  [N.  S.]  1188).  The  statement  Itself  is  evi- 
dence that  It  was  made  and  intended  to  be 
understood  as  testimony,  and  there  is  noth- 
ing in  the  record  upon  which  to  base  a  con- 
trary finding.  But  whether  such  contrary 
finding  could  be  made  or  not,  it  has  not  been 
made,  and  the  unsworn  statement  to  the  jury 
of  a  material  fact  as  within  the  personal 
knowledge  of  counsel  vitiates  the  verdict. 
Oosselin  v.  Company,  78  N.  H.  149,  151,  97 
Atl.  744. 

It  is  not  clear  that  the  contention  of  de- 
fendant's counsel  which  the  plaintiff  attempt- 
ed to  answer  was  In  any  way  improper.  But 
if  It  clearly  exceeded  the  limits  of  legitimate 
advocacy,  such  a  wrong  by  one  party  would 
not  excuse  similar  conduct  by  the  other. 
Tucker  v.  Ilenniker,  41  N.  H.  317,  322.  "The 
verdict  Is  set  aside,  not  because  the  party 
gaining  It  Introduced  Incompetent  evidence 
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before  hla  adversary  did  the  same  thing,  nor 
becanse  he  Introduced  more  Incompetent  evi- 
dence than  his  adversary,  but  because  a  ma- 
terial part  of  his  evidence  was  inadmlBSlble 
and  prejudicial,  and  the  trial  was  unfair  and 
Illegal."  Baldwin  v.  Railway,  64  N.  H.  696, 
598,  15  Atl.  411,  412.  Verdict  set  asldb  All 
concurred. 


COOS  COUNTY  V.  TOWN  OF  BERLIN. 

(Supreme  Court  of  New  Hampshire.     Coos. 

April  2,  1918.) 

Paupebs  *=»19(5)— Settlement— Patment  of 
Taxes. 
Payment  of  taxes  by  mortgagee,  in  absence 
of  contract,  is  not  payment  by  mortgagor,  with- 
in Laws  1911,  c.  172.  §  1,  making  payment  of 
taxes  by  her  one  of  the  conditions  ot  gaining  a 
settlement. 

Transferred  from  Superior  Court,  Coos 
County;    Branch,  Judge. 

Action  by  the  County  of  Coos  against  the 
Town  of  Berlin.  Findings  for  plaintiff,  and 
case  transferred  to  Supreme  Court  on  de- 
fendant's exception.    Exception  sustained. 

Assumpsit  to  recover  for  the  support  of  a 
pauper  whom  the  plaintiff  claimed  had  a 
settlement  in  Berlin.  It  appeared  that  the 
pauper  owned  certain  real  estate  in  Berlin, 
and  that  a  mortgage  thereof  had  been  exe- 
cuted by  her  and  was  in  process  of  fordo- 
sure  in  1912.  Conditional  judgment  was  given 
in  December,  and  in  March,  1913,  the  mort- 
gagee paid  tbe  taxes  for  1912.  If  this  pay- 
ment is  to  be  treated  as  made  by  the  mort- 
gagor, she  had  a  settlement  in  Berlin ;  other- 
wise she  had  no  settlement  The  superior 
court  found  for  the  plalntifl,  and  transferred 
the  case  from  the  April  term,  1917,  upon  the 
defendant's  exception. 

Harry  6.  Noyes,  of  Oorham,  for  plaintiff. 
Warren  W.  James,  of  Berlin,  for  defendant. 

PEASLEiE,  J.  It  is  claimed  that  the  pau- 
per gained  a  settlement  under  the  statute 
which  provides  that: 

"Any  maiden  woman  of  the  age  of  twenty-one 
years  who  shall  have  resided  in  any  town  in 
this  state  seven  years  in  succession,  shall  have 
paid  all  taxes  legally  assessed  during  that  term, 
or  four  years  on  any  real  estate,  shall  thereby 
Kain  a  settlement  in  such  town."  Lews  1911.  c. 
172,  I  1. 

While  this  statute  differs  from  the  earlier 
one  as  to  the  amount  of  property  the  pauper 
must  have  possessed  and  the  period  during 
which  taxes  must  have  been  paid,  the  re- 
quirement that  all  taxes  assessed  must  have 
been  paid  by  the  party  claiming  a  settlement 
remains  unchanged. 

In  order  that  a  payment  of  taxes  shall 
comply  with  the  statute,  it  must  be  such  as 
to  constitute  a  performance  of  the  taxpaying 
duty  of  a  citizen  by  the  party  claiming  the 
right  of  settlement.  It  is  in  this  way  only 
that  he  "earns  a  right  to  live"  in  that  partic- 
ular town.     He  must  be  the  payer  of  the 


taxes  "in  some  legal  sense,  within  the  rea- 
s<Mi  of  the  law  that  requires  fn»n  him 
•  •  •  such  contributions  to  the  town 
treasury."  Weare  v.  Deering,  58  N.  H.  206, 
207. 

It  is  not  sufficient  that  the  property  Is 
taxed  and  the  tax  paid.  That  was  the  slta- 
ation  in  the  case  above  dted.  Id.,  00  N.  H. 
56.  The  defect  there  was  that  the  pauper 
did  not  make  the  payment  There  Is  the 
same  dlflSculty  In  the  present  case.  If  it 
were  conceded  that  the  payment  of  the  tax 
by  the  mortgagee  created  a  debt  recoverable 
from  the  mortgagor,  it  would  not  affect  the 
result.  In  that  event  the  debt  would  hare 
its  inception  in  the  failure  of  the  pauper  to 
perform  pie  taxpayer's  duty,  and  it  is  illogi- 
cal to  conclude  that  failure  to  perform  a  duty 
could  be  treated  as  in  any  sense  the  perform- 
ance of  it.  It  does  not  appear  that  there 
was  any  contract  that  the  mortgagee  should 
pay  the  taxes,  and  presumably  the  agreement 
was  the  usual  one  that  the  mortgagor  should 
do  so.  The  mortgagee's  right  to  pay  and  look 
to  the  mortgagor  for  reimbursement  does  not 
arise  from  a  request  by  the  mortgagor  for 
such  payment  in  her  behalf,  but  from  the 
right  to  protect  the  mortgage  title  at  the 
mortgagor's  expense.  Payment  by  the  mort- 
gagee not  being  shown  to  have  been  coatract- 
ed  for  by  the  mortgagor,  it  cannot  be  treat- 
ed as  a  payment  by  her  procurement 

There  is  nothing  to  take  the  case  out  of 
the  rule  laid  down  in  Weare  v.  Deering, 
supra. 

Exception  sustained.    All  concurred. 


LOCHART  V.  CORRIGAN.    (No.  14.) 
(Court  of  Appeals  of  Maryland.    Feb.  28, 1918.) 

1.  Exgchtobs  and  Administbatobs  ®=>138(3> 
— Sale  of  Realty— Nbcessitt  of  Obdeb. 

Code  Pub.  Civ.  Laws,  art  93,  i  290,  relat- 
ing to  sale  of  decadent's  realty,  does  not  require 
an  executor  to  obtain  an  order  from  the  orphans' 
court  to  sell  realty  where  authorized  by  Uie  viU ; 
section  284,  relatmg  to  personalty,  not  applying. 

2.  EXECUTOBS  AND  Aduinistratobs  9=>13S(1> 
—  Settlement  of  Estate  — Dutt  to  Sell 
Realty. 

Where  a  will  provided  that  a  certain  attor- 
ney should  be  retained  in  the  settlement  of  die 
estate^  he  was  not  entitled  to  prepare  and  file 
a  petition  for  sale  of  decedent's  realty  and  to 
have  it  signed  by  the  executor  against  the  lat- 
ter's  wishes. 

Appeal  from  Orphans'  Court,  Harford 
County. 

"To  be  officially  reported." 

Suit  by  James  H.  Corrigan  against  Fred- 
erick Lochary,  executor  of  the  last  will  of 
Mary  Calwell,  deceased,  to  compd  respond- 
ent to  sign  a  petition  for  sale  of  realty. 
From  an  order  directing  respondent  to  sign 
such  petition,  he  appeals.     Order  reversed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE. 
THOMAS,  PATTISON,  URNER,  STOCK- 
BRIDCE,  and  CONSTABLE,  JJ. 
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S.  A.  WUllams,  of  Bel  Atr,  for  appellant. 
James  H.  Corrigan,  of  Baltimore,  for  appel- 
lee. 

URNER,  J.  As  surviving  executor  of  the 
will  of  Mary  Oalwell,  late  of  Harford  coun- 
ty, the  appellant  Is  Invested  with  express 
authority  to  sell  certain  real  estate  of  -which 
the  testatrix  died  seised.  The  will  directed 
the  executors,  or  the  survivor  of  them,  to 
retain  the  appellee  in  the  settlement  of  the 
estate.  This  direction  has  been  followed 
throughout  the  administration,  which  is  com- 
pleted except  as  to  the  sale  of  the  real  estate 
to  which  we  have  referred.  It  was  provid- 
ed by  the  will  that  this  property,  consisting 
of  a  farm  In  the  occupancy  of  a  brother  of 
the  testatrix,  should  not  be  sold  until  his 
death.  That  event  having  recently  occurred, 
the  appellee  prepared  a  petition.  In  the  name 
of  the  appellant  as  executor,  addressed  to 
the  orphans'  court  of  Harford  county,  re- 
ferring to  the  power  of  sale  contained  In  the 
will,  and  praying  that  an  order  be  passed 
authorizing  the  petitioner  to  sell  the  farm 
upon  such  terms  as  the  court  might  pre- 
scribe. The  appellant  declined  to  sign  the 
petition  thus  prepared  and  presented  by  the 
appellee,  who  thereupon  filed  in  the  orphans' 
court  a  petition  in  his  own  name  which  al- 
leged his  previous  employment  and  service 
as  attorney  for  the  executors  In  the  adminis- 
tration of  the  estate,  as  provided  by  the  will, 
and  the  refusal  of  the  appellant  to  sign  the 
petition  for  an  order  authorizing  the  land  to 
be  sold,  although  the  time  for  such  sale,  un- 
der the  terms  of  the  wlU,  had  arrived,  and 
prayed  that  the  appellant  be  snmrauued  be- 
fore the  court  to  fulfill  his  duty  as  executor 
on  pain  of  revocati(Hi  of  his  letters  testamen- 
tary. To  this  petition  the  appellant  filed  an 
answer,  in  which  he  admitted  that  he  had 
refused  to  sign  the  petition  presented  by  the 
appellee,  but  averred  that  the  paper  had 
not  been  prepared  at  his  request,  and  that 
the  appellee  had  not  been  onployed  for  that 
purpose.  The  answer  further  stated  that  the 
services  of  an  attorney  were  not  needed  In 
connection  with  the  sale  of  the  farm,  and 
that  the  time  was  not  then  suitable  for  the 
sale.  The  right  of  the  appellee  to  intervene 
in  the  manner  and  for  the  object  we  have 
Indicated  was  denied  by  the  answer.  Upon 
consideration  of  the  appellee's  petition  and 
the  appellant's  answer,  the  orphans'  court 
passed  an  order  directing  the  appellant,  as 
executor,  to  sign  the  petition  prepared  by 


the  appellee  for  the  sale  of  the  farm  on  or 
before  a  date  designated  in  the  order.  This 
action  is  the  occasion  of  the  pending  appeal. 
[1]  When  an  executor  is  authorized  by 
will  to  sell  real  estate,  he  does  not  require 
an  order  of  the  orphans'  court  prior  to  the 
sale  to  enable  him  to  execute  tlie  power  thus 
conferred.  The  sale  must  be  reported  to  and 
ratified  by  the  court,  but  a  preliminary  or- 
der authorizing  the  sale  Is  not  essential  to 
its  validity.  The  statute  which  specifically 
deals  with  this  subject  provides: 

"In  all  cases  where  an  executor  may  be  au- 
thorized and  directed  to  sell  the  real  estate  of  a 
testator,  such  executor  may  sell  and  convey  the 
same,  and  shall  account  therefor  to  the  orphans' 
court  of  the  county  where  he  obtained  letters,  in 
the  same  manner  that  an  executor  Is  bound  to 
account  for  the  sales  of  personal  estate.  *  •  • 
But  such  sale  shall  not  be  valid  or  effectual  un- 
less ratified  and  con6rmed  by  the  orphans'  court, 
after  notice  by  publication  given  in  the  same 
manner  as  practiced  in  cases  of  sales  of  lands 
under  decrees  in  equity.  •  •  • "  Code,  art. 
93,  i  290. 

A  different  provision  has  been  made  In 
reference  to  sales  of  other  classes  of  prop- 
erty, as  to  which  the  statutoi-y  rule  is  that 
no  such  sale  shall  be  made  without  a  pre- 
vious order  of  the  orphans'  court.  Code,  art. 
93,  {  284.  That  this  provision  has  no  rela- 
tion to  sales  of  real  estate  which  the  will 
authorizes  and  directs  the  executor  to  sell 
has  heretofore  been  stated  by  this  court  in 
the  case  of  Brooks  v.  Bergner,  83  Md.  354, 
35  AU.  98. 

[2]  It  thus  appears  that  there  was  no  ne- 
cessity for  the  petition  which  the  appellee 
submitted  to  the  appellant,  and  which  the 
orphans'  court  ordered  him  to  tdgn.  The  ap- 
pellant's duty  to  the  estate  and  to  the  court 
could  be  fiilly  performed  without  the  ob- 
servance of  such  a  formality.  The  order 
from  which  he  has  appealed  sought  to  com- 
pel him  to  do  an  act  and  to  accept  a  pro- 
fessional service  which  was  altogether  su- 
perfluous. Whatever  may  be  the  appellee's 
right  to  be  employed  in  the  further  course  of 
the  administration,  for  such  legal  service  as 
may  be  reasonably  necessary  in  view  of  the 
direction  in  the  will  that  he  be  retained  In 
the  settlement  of  the  estate,  it  is  clear  that 
he  was  not  entitled  to  insist  upon  the  prep- 
aration and  filing  of  the  petition  in  contro- 
versy, and  we  are  of  the  opinion  also  that  the 
order  of  the  orphans'  court  requiring  the  ap- 
pellant to  sign  such  a  petition  was  erroneous. 

Order  reversed,  with  costs. 
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MAYOR  AND  COMMON  COUNCII/  OF 

WESTMINSTER  v.  CONSOLIDATED 

PUBLIC  UTILITIES  CO.  (No.  24.) 

(Court  of  Appeals  of  Maryland.    Feb.  28, 1918.) 

1.  Statutes  <S=>80(1)  —  Local  and  Special 
Acts — "Special  Law." 

Acta  1910,  c.  341,  providing  that  existing 
rates  of  a  utilities  company  for  supplying  water, 
gas,  and  electric  liglit  to  a  certain  city  should 
not  be  therafter  increased  without  the  consent 
of  the  mayor  and  common  council,  is  a  local  and 
special  act. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Special 
I^aw.] 

2.  Statutes  <8=»76(1)  —  Local  amd  Special 
Acts — Special  Law. 

In  view  of  Code,  art  23,  S  444,  creating  the 
Public  Service  Commission  and  constituting  it 
a  body  for  determining  rates  of  public  utilities 
companies,  and  repealing  all  laws  in  conflict 
therewith.  Acts  1910,  c.  341,  prohibiting  in- 
crease in  rates  of  utilities  company  of  Westmin- 
ster without  the  consent  of  mayor  or  common 
council,  was  invalid  as  in  violation  of  Const,  art 

3.  S  3^,  prohibiting  enactment  of  a  special  law 
for  any  cause  for  which  a  general  law  makes 
provision. 

Appeal  from  Circuit  Court,  Carroll  County ; 
Wm.  Henry  Forsythe,  Jr.,  Judge. 

"To  be  officially  reported." 

Suit  by  the  Mayor  and  Common  Council  of 
Westminster  against  the  Consolidated  Public 
Utilities  Company,  to  enjoin  rates  fixed  by  the 
Public  Service  Commission,  In  whlcli  the 
Commission  on  Its  petition  was  made  a  party. 
From  a  decree  sustaining  .demurrers  to  the 
bill,  and  dismissing  the  suit,  tlie  Mayor  and 
Council  appeafed.     Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PATTISON,  URNER,  STOOKBRIDGE,  and 
CONSTABLE,  JJ. 

Guy  W.  Steele,  of  Westminster,  for  appel- 
lant. Francis  Neal  Parke,  of  Westminster 
(James  A.  C.  Bond,  of  Westminster,  on  the 
brief),  for  appellee  Consolidated  Public  Utili- 
ties Co.  William  Cabell  Bruce,  of  Baltimore, 
for  appellee  Public  Service  Commission. 

URNER,  J.  The  Consolidated  Public 
Utilities  Company,  a  corporation  formed 
under  the  general  Incorporation  law  of  Mary- 
land, is  engaged  In  the  business  of  supplying 
water,  gas,  and  electric  light  to  the  munici- 
pality and  residents  of  Westminster.  The 
water  required  by  the  municipal  authorities 
for  protection  against  fire,  and  for  other  pub- 
lic purposes,  was  furnished  by  the  utilities 
company  under  a  contract  with  the  mayor 
and  common  council  of  Westminster,  which 
covered  a  period  of  15  years  and  expired  by 
Its  own  limitations  on  October  2,  1017.  This 
agreement  not  only  specified  the  charges  to 
be  made  for  the  water  supplied  to  the  city  for 
its  corporate  uses,  but  also  Included  a  schedule 
of  the  rates  at  which  water  was  to  bo  furnish- 
ed to  private  consumers.  The  approval  of  the 
latter  rates  by  the  mayor  and  common  council 
was  expressed  In  the  agreement  In  pursuance 
of  a  provision  to  that  end  In  the  municipal 


charter.  On  September  1,  1917,  the  ntlUties 
company  filed  with  the  Public  Service  Com- 
mission of  Maryland  a  schedule  of  increased 
charges,  for  the  public  and  private  use  of 
water  In  Westminster,  to  become  effective  a 
month  later  upon  the  expiration  of  the  period 
of  the  contract  then  In  force.  This  proposed 
advance  of  the  water  rates  la  resisted  by  the 
municipality.  No  such  change  could  lawfully 
be  made  without  its  approval  under  the  char- 
ter of  Westminster  as  it  stood  at  the  time  of 
the  execution  of  the  agreement  in  which  the 
former  rates  were  scheduled. 

By  Act  of  1910,  c.  341,  which  revised  the 
charter,  it  was  provided  that  the  existing 
rates  of  the  utilities  company  for  supplying 
water,  gas,  and  electric  Ught  to  the  city  of 
Westminster  and  its  inhabitants  should  not 
be  thereafter  increased  without  the  cons^t 
of  the  mayor  and  common  council,  and  that 
In  the  event  of  disagreement  as  to  any  pro- 
posed Increase  of  rates  the  question  should  be 
settled  according  to  a  prescribed  method  of 
arbitration.  In  reliance  upon  these  charter 
limitations  the  city  filed  a  bill  in  equity  to 
enjoin  the  utilities  company  from  enforcing 
the  new  sdtiedule  of  water  rates  tuitil  the  coo- 
sent  of  the  mayor  and  common  council  should 
be  obtained,  or  the  propriety  and  the  amount 
of  increase  of  rates  should  be  determined  by 
arbitrators,  as  required  by  the  municipal 
charter,  or  adjudicated  by  some  other  legally 
constituted  authority.  Demurrers  to  the  bill 
were  filed  by  the  Consolidated  Public  Utilities 
Company  and  by  the  Public  Service  Commis- 
sion, the  latter  having  been  admitted  as  a 
party  to  the  case  on  its  petition.  The  prin- 
cipal ground  upon  which  the  demurrers  were 
based,  and  the  one  upon  which  they  were 
eventually  sustained,  and  the  bill  dismissed, 
was  that  the  provision  of  the  charter  of  West- 
minster, as  amended  by  the  act  of  1910,  which 
committed  the  question  of  any  Increase  in 
the  water  rates  of  the  utilities  company  to 
the  Judgment  of  the  mayor  and  common  coun- 
cil, and,  in  case  of  its  adverse  action,  to  the 
decision  of  a  board  of  arbitrators,  Is  a  special 
law  dealing  with  a  case  for  which  provision 
was  made  by  the  existing  general  law  invest- 
ing the  PubUc  Service  Commission  with  ex- 
clusive authority  to  regulate  the  charges  of 
such  corporations,  and  is  therefore  in  con- 
flict with  section  33  of  article  3  of  the  Mary- 
land Constitation.  Inasmuch  as  we  fully 
concur  in  the  view  of  the  lower  court  that  the 
objection  Just  stated  is  fatal  to  the  city's 
right  to  maintain  the  suit,  we  shall  not  discus 
any  of  the  other  questions  raised  by  the  de- 
murrers. 

[1]  The  charter  revision  act  of  1910,  In  so 
far  as  it  relates  to  the  service  charges  of  the 
Consolidated  Public  Utilities  Company,  is 
undoubtedly  a  special  law.  It  provides  an 
exclusive  system  of  rate  regulation  for  a 
single  designated  corporation.  It  deals  specif- 
ically and  separately  with  an  individual  mem- 
ber of  a  class  of  public  service  agencies,  and 
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Its  character  as  a  8i>ecial  law,  according  to 
the  settled  definltioa  of  that  term,  is  unmis- 
takable. Prince  George's  County  v.  B.  &  O. 
R  K.  Co.,  U3  Md.  183,  77  Atl.  433 ;  Baltimore 
V.  Star  Church,  106  Md.  288,  67  Aa  261; 
Baltimore  t.  Allegany  County,  99  Md.  1,  57 
Atl.  632 ;  State  ex  rel.  Webster  v.  Baltimore 
County,  29  Md.  520;  Cooley's  Constitutional 
I/imltations,  165,  note. 

[2]  Prior  to  the  enactment  of  chapter  341 
of  the  Acts  of  1910,  pro\'Idlng  specially  for  the 
regulation  of  the  rates  of  the  Consolidated 
Public  Utilities  Company,  the  statute  creating 
the  Public  Service  Commission  had  been  pass- 
ed and  approved  during  the  same  session  of 
the  General  Assembly  (Laws  1910,  c.  180).  By 
that  act  general  provision  was  made  for  the 
suipervlslon  and  regulation  of  the  rates  of  all 
the  public  service  agencies  and  enterprises 
therein  mentioned,  including  all  water,  elec- 
tric light,  and  gas  companies  operating  with- 
in the  state.  The  Public  Service  Commission 
was  charged  with  the  duty  and  clothed  with 
full  power,  under  the  act,  to  require  the  plain- 
tiff and  all  other  corporations  of  its  class  in 
Maryland  to  furnish  adequate  service  to  Its 
patrons  at  rates  which  the  Commission  might 
approive  as  being  just  and  reasonable.  Com- 
plete Jurisdiction  was  conferred  upon  the 
commission  by  the  statute  to  investigate  the 
service  rates  of  such  agencies,  on  Its  own 
motion,  or  on  complaint  made  by  a  specified 
number  of  patrons  of  the  particular  utility, 
or  by  the  mayor  or  chief  executive  offldals 
of  the  municipality  or  county  In  which  the 
enterprise  is  being  conducted,  and  to  fix  the 
maximum  price,  within  (lawful  limits,  at 
which  the  utility  shall  be  supplied,  subject  to 
a  right  of  appeal  to  the  courts  by  any  of  the 
parties  Interested.  In  order  to  remove  any 
statutory  barrier  to  its  comprehensive  effect, 
as  to  rate  regulation,  the  Public  Service  Com- 
mission Law  repealed  all  acts  or  parts  of  acts, 
theretofore  passed  and  then  existing,  whldi 
prescribed  or  limited  the  price  of  any  product 
or  utility  furnished  by  any  corporation  to 
which  the  new  system  of  regulation  was  In 
general  terms  made  applicable.  Code,  art. 
23,  i  444.  The  ConsoUdated  Public  UtUities 
Company  was  unquestionably  brought  within 
the  operation  of  that  'system  by  the  explicit 
provisions  of  the  statute.  It  was  Included  in 
the  class  of  corporations  described  by  the  act, 
as  being  subject  to  its  operation,  and  any 
pre-existing  clause  of  the  charter  of  West- 
minster which  might  have  been  In  conflict 
with  the  exclusive  exercise  of  regulative  pow- 
er by  the  Public  Service  Commission  as  to 
that  company  was  expressly  repealed.  Gregg 
v.  Public  Service  Commission,  121  Md.  21,  87 
AtL  1111.  The  fact  that  the  former  water 
rates  of  the  utilities  company  had  been  ap- 
proved by  the  mayor  and  common  council 
could  not  debar  either  the  corporation  or  the 
municipality,  after  the  expiration  of  the 
agreement  in  which  the  rates  were  sanctioned, 
from  applying  to  the  Public  Service  Commis- 


sion for  a  revision  of  the  charges,  by  such 
Increase  or  diminution  as  might  be  reason- 
able, in  view  of  changed  conditions.  The 
statute  by  which  both  the  company  and  its 
public  and  private  patrons  were  afforded  this 
protection  is  manifestly  general  In  its  char- 
acter, within  the  meaning  of  the  clause  of  the 
Constitution  which  forbids  the  enactment  of  a 
special  law  for  any  case  for  which  an  exist: 
Ing  general  law  makes  provision.  Const,  art 
3,  §  33.  The  subsequent  act  which  undertakes 
to  deal  specifically  with  the  regulation  of  the 
rates  of  the  plaintiff  corporation  is  clearlj 
repugnant  to  the  constitutional  prohibition. 
The  very  recent  case  of  Mayor  &  Council  of 
Crisfield  v.  C.  &  O.  Telephone  Co.,  102  Atl 
751,  decided  by  this  court  on  November  15, 
1917,  is  conclusive  of  the  question  now  being 
considered.  In  that  case  it  was  held  that  a 
provision  In  the  charter  of  the  appellant 
municipality,  enacted  subsequently  to  the 
Public  Service  Commission  Law,  and  confer- 
ring power  upon  the  city  to  regulate  the  rates 
of  public  utility  companies  to  -which  it  had 
granted,  or  might  thereafter  grant,  franchises 
was  a  special  law  dealing  with  cases  for 
which  the  existing  general  law  on  the  subject 
fully  provided,  and  was  therefore  unconstitu- 
tional and  void.  Upon  the  same  principle 
statutes  have  been  declared  Invalid  In  the 
earlier  cases  of  Prince  George's  County  v.  B, 
&  O.  R.  R.  Co.,  Baltimore  v.  Star  Church,  and 
Baltimore  v.  Allegany  County,  supra. 

The  case  of  Baltimore  v.  United  Railways 
Co.,  126  Md.  38,  M  AU.  878,  cited  by  the  ap- 
pellant, was  concerned  with  a  statute  which 
was  recognized  as  being  for  a  special  purpose, 
but  It  was  held  free  of  constitutional  objec- 
tion because  the  railway  company,  whose 
relations  with  the  city  in  certain  particulars 
were  adjusted  by  the  act,  was  properly  to  be 
regarded  as  a  class  of  itself,  and  because 
there  was  no  general  law  covering  the  condi- 
tions there  Involved. 

The  special  law  now  under  Inquiry  Is  di- 
rected and  confined  to  a  case  for  which  ample 
provision  is  made  by  an  existing  general  law, 
and  hence  it  is  an  enactment  which  the  Con- 
stitution plainly  and  positively  prohibits. 

Decree  affirmed,  with  costs. 


GERMAN-AMERICAN   BANK  OF  BALTI- 
MORE V.  KOPP  et  al.     (No.  18.) 

(Court  of  Appeals  of  Maryland.    April  2,  1918.) 

1.  executobs  and  administrators  €=5>15 — 
Who  Mat  be  Appointed  Executor— Cob- 
pobations. 

The  charter  of  a-  bank  providing  that  it 
might  "accept  and  hold  all  such  trusts^'  as  may 
be  committed  to  it  docs  not  anthorize  sach  bank 
to  be  appointed  executor. 

2.  Corporations  ®=>370(3) — Powers. 

A  corporation  can  only  exercise  such  powers 
as  are  expressly  granted  and  conferred  by  the 
statute  creating  it,  or  such  as  are  necessary  to 
carry  into  effect  powers  expressly  granted. 


«s»For  otber  ca*«B  raa  lame  topic  toA  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
103  A.-64 


Digitized  by 


Google 


1010 


103  ATLANTIC  BEPORTBR 


(Hd. 


Appeal  from  Orphans'  Court  of  Baltimore 

aty. 

'To  be  officially  reported." 

In  the  matter  of  the  estate  of  John  Mahr, 
deceased.  Application  of  the  German-Amer- 
ican Bank  of  Baltimore  to  be  appointed  execu- 
tor, opposed  by  Louisa  May  and  Mary  C. 
Kopp.  From  an  order  denying  the  applica- 
tion, the  Bank  ai^)eals.     Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
THOMAS,  PATTISON,  UKNER,  SflOCK- 
BRlDGB,  and  CONSTABLE,  J  J. 

Ernest  W.  Beatty,  of  Baltimore  (Samu^  K. 
Smith,  of  Baltimore,  on  the  brief),  for  appel- 
lant. I.  Wm.  Schlmmel,  of  Baltimore  <H.  0. 
Grlffln,  of  Baltimore,  on  the  brief),  for  ap- 
pellees. 

BRISCOE,  J.  John  Mahr,  late  of  Balti- 
more city,  departed  this  life  on  the  27th  of 
September,  1917,  leaving  a  laat  will  and  tes- 
tament, whereby  he  devised  and  bequeathed 
his  estate  to  his  two  sisters,  Louisa  May 
and  Mary  C.  Kopp,  the  appellees,  on  the  rec- 
ord now  before  us.  By  his  will  he  nominated 
and  appointed  the  appellant,  the  German- 
American  Bank  of  Baltimore,  as  his  executor. 
The  win  was  duly  admitted  to  probate  by  the 
orphans'  court  of  Baltimore  city,  but  the  ap- 
plication of  the  appeUaat  for  letters  testa- 
mentary upon  the  estate  was  denied  by  tlie 
orphans'  court,  and  Its  petition  for  letters 
was  dismissed,  upon  the  ground  that  tbe  bank 
had  no  power  or  authority  under  its  charter 
to  act  as  executor.  From  this  order  the  bank 
has  appealed. 

[1]  The  single  question  presented  for  con- 
sideration Is  whether  or  not,  under  a  proper 
construction  of  the  appellant's  charter,  it 
has  the  power  to  act  as  executor  under  the 
testator's  wiU.  It  Is  conceded  that  at  com- 
mon law  a  corporation  has  no  power  to  act 
as  administrator  or  executor. 

In  Georgetown  College  v.  Browne,  34  Md. 
450,  it  was  held  that  a  corporation  could  not 
become  an  executor,  administrator,  or  exer- 
cise other  fiduciary  powers  unless  by  special 
and  express  grant  or  by  legislative  power 
conferred  upon  it.  Frostburg  v.  Lowdermllk, 
50  Md.  175;  Reed  v.  Balto.  Trust  Co.,  72  Md. 
535,  20  AU.  194. 

The  appellant  was  Incorporated  by  the 
General  Assembly  of  Maryland  by  chapter 
222  of  the  Acts  of  1872,  and  it  is  insisted  that 
the  right  and  power  of  the  bank  to  act  as 
executor  is  derived  from  and  conferred  by 
this  charter.  The  claim  is  based  upon  sec- 
tion 5  of  the  act,  setting  out  the  general  pow- 
ers of  the  corporation,  and  it  is  as  follows: 
That  the  said  corporation  shall  have  power 
to  borrow  money,  receive  money  on  deposit 
and  pay  interest  thereon,  and  to  loan  money, 
or  to  discount,  in  accordance  with  bank  us- 
age, taking  sudi  security  therefor,  either  real 
or  i)ersonal,  as  the  board  of  directors  of  said 
bank  may  deem  sufficient ;  may  buy  and  sell 
bills  of  exchange,  notes,  bonds,  or  other  se- 


curities ;  may  accept  and  hold  all  sach  trusts 
as  shall  or  may  be  committed  to  It  by  any 
person,  or  by  the  order  and  direction  of  any 
judge  or  any  court  or  tribunal;  may  make 
such  special  regulations  in  reference  to  trust 
funds,  special  deposits,  or  8a\ings  left  for 
safe-keeping  as  shall  best  aid  the  parties 
interested,  receiving,  and  allowing  such  legal 
rate  of  Interest  as  may  be  agreed  .upon; 
ma.y  purchase  such  annuities  and  real  estate 
as  may  be  requisite  for  the  inmiedlate  ac- 
commodation of  its  business;  may  issue 
letters  of  credit  and  other  commercial  obli- 
gations; and  generally  to  do  and  transact 
a  general  banking  business. 

While  the  language  "may  accept  and  hold 
all  such  trusts,"  used  in  the  charter.  Is  some- 
what broad  and  extensive,  yet  we  cannot 
hold  that  it  is  sufficient,  under  the  established 
rule  of  strict  construction  of  corporate  char- 
ters, to  Include  the  word  "executor,"  especial- 
ly when  we  are  dealing  ■with,  the  construction 
of  a  bank  charter. 

[2]  It  is  clear  that  the  power  here  claimed 
is  not  expressly  granted  by  the  act,  and  it 
is  well  settled  both  upon  principle  and  au- 
thority that  a  corporation  can  only  exercise 
such  powers  as  are  expressly  granted  and 
conferred  by  the  statute  creating  it. 

In  Lazear  v.  Nat  Union  Bank,  52  Md.  78, 
36  Am.  Rep.  365,  it  is  said  a  corporation  hag 
no  other  powers  than  such  as  are  specifically 
granted  or  such  as  are  necessary  for  the  pur- 
pose of  carrying  into  effect  the  powers  ex- 
pressly granted.  Thia  rule  of  law  Is  so  well 
settled  that  we  need  refer  to  no  additional 
authorities  to  sustain  It 

In  Weckler  v.  First  National  Bank,  42 
Md.  581,  20  Am.  Rep.  95,  It  was  held  that  a 
bank,  like  other  private  corporations,  is  con- 
fined to  the  sphere  of  action  limited  by  the 
terms  and  Intention  of  its  charter.  Steam 
Nav.  Ca  V.  Dandridge,  8  G.  &  J.  318;  Bank 
V.  Dandridge,  12  Wheat.  68,  6  L.  Ed.  552. 

In  FerOlizer  Co.  v.  Hyde  Park,  97  U.  S. 
659,  24  L.  Ed.  1036,  the  Supreme  Court  aaid 
that  the  rule  of  construction  in  this  class  of 
cases  Is  that  it  shall  be  most  strongly  against 
the  corporation.  Every  reasonable  doubt  is 
to  be  resolved  adversely.  Nothing  is  to  be 
taken  as  conceded  but  what  is  given  in  un- 
mistakable terms  or  by  an  implication  equal- 
ly clear.  The  affirmative  must  be  shown. 
Silence  is  negation,  and  doubt  is  fatal  to  the 
claim.  Newton  t.  Commissioners,  100  U.  S. 
548,  25-  L.  Ed.  710. 

While  the  act  of  1872  incorporating  the  ap- 
pellant bank  confers  the  power  "to  accept  and 
hold  all  such  trusts,"  It  nowhere  In  express 
terms  confers  the  power  to  accept  the  office 
and  appointment  of  executor.  It  is  obvious, 
we  think,  that  if  the  Legislature  had  intend- 
ed to  grant  this  power,  they  would  have  con- 
ferred it  upon  the  bank  in  express  and  unmis- 
takable terms,  and  not  under  the  general  and 
indefinite  term  "all  such  trusts,"  as  was  asid 
In  the  charter  of  the  appellant  ttank.    No 
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such  construction,  therefore,  can  be  given  to 
the  language  used  In  the  appellant's  charter 
as  would  include  the  authority  to  act  as  ex- 
ecutor, and  in  view  of  the  rule  of  interpreta- 
tion of  coriiorate  powers,  as  stated  herein,  a 
corporation  created  by  statute  has  no  other 
po\«'er8  than  such  as  are  spedflcally  granted 
or  such  as  are  necessary  for  the  purpose  of 
carrying  Into  effect  the  powers  expressly 
granted.  The  exercise  of  such  a  power  as 
here  urged  is  In  no  way  essential  or  even  nec- 
essary to  the  purpose  of  the  existence  of  the 
bank,  or  in  any  sense  incidental  to  the  bank- 
ing business,  which  the  bank  by  its  charter 
was  empowered  to  carry  on  and  conduct. 

Manifestly  "an  executorship"  is  a  trust,  and 
recently  this  power  has  been'granted  to  many 
of  the  banking  and  trust  companies  of  the 
state,  but  an  examination  of  the  statutes  incor- 
porathig  these  banks  will  show  that  the  power 
to  act  as  executor,  administrator,  etc.,  was  ex- 
pressly granted  by  the  statutes  creating  the 
corporatlffli  or  by  subsequent  special  stat- 
utes, passed  for  this  purpose.  Reed  v.  Balto. 
Trust  &  Guarantee  Co.,  72  Md.  531,  20  AO. 
194;  Acts  of  1876,  c.  27;  Acts  of  1882,  c. 
495 ;  Acts  of  1884,  c.  517.  This  construction 
of  the  appellant's  charter  Is  not  only  sup- 
ported by  the  authorities,  but  by  the  other 
sections  of  the  act  granting  -the  powers. 

The  provisions  of  the  act  are  that  the  cor- 
IK)ratlon  shall  have  power  "to  borrow  money," 
"receive  money  on  deposit  and  to  pay  interest 
thereon,"  and  "to  loan  money  or  to  discount 
in  accordance  with  bank  usage,"  and  to 
take  security  therefor,  either  in  real  or  per- 
sonal property,  "may  buy  and  sell  bills  of 
exdiange,  notes,  bonds  or  other  securities," 
"may  accept  and  hold  all  such  trusts  as  shall 
or  may  be  committed  to  It,"  and  generally  to 
do  and  transact  a  general  banking  business. 
It  will  be  thus  seen  that  the  diarter  nowhere 
in  express  terms  grants  the  power  to  act 
or  to  perform  the  office  of  an  executor,  and, 
as  tills  power  is  not  incidental  to  or  necessiiry 
to  the  business  of  banking,  it  cannot  be 
held  to  have  been  granted  by  the  charter  or 
included  within  Its  granted  powers. 

It  follows,  for  the  reasons  stated,  that  the 
order  of  the  orphans'  court  dated  the  9th 
day  of  October,  1917,  denying  the  appellant's 
apidication  for  letters  testamentary  and  dis- 
missing the  petition  was  properly  passed,  and 
the  order  will  be  affirmed. 

Order  affirmed,  with  costs. 


N.  P.  SLOAN  CORP.  v.  LINTON  et  al. 

( Supreme  Court  of  Pennsylvania.     March  18, 
1918.) 

1.  Brokers  €=>94  —  Sai* -— Breach  of  Con- 

TB  ACT— LlABILITT. 

Brokers  contracting  to  sell  goods,  and  not 
disclosing  their  principal,  are  personally  liable 
for  the  breach  of  the  contract,  and  cannot  escape 
guch  liability  by  subsequently  notifying  the  buy- 


er that  the  ccmtract  wonld  not  be  performed  and 
that  they  were  acting  as  agents  for  a  third  per- 
son to  whom  the  buyer  should  look  for  damages. 

2.  Sales  ^=»85(3)  —  Construction  of  Con- 
tract—Conditions Precedent  —  Examina- 
tion OF  Goods. 

Under  a  contract  selling,  as  brokers,  certain 
cotton  linters  "t  o.  b.  cars  mills,"  allowing  the 
buyer  to  examine  stock  at  point  of  shipment, 
the  privilege  of  examining  the  goods  ^va8  not  a 
condition  precedent  to  the  taking  effect  of  the 
contract,  and  might  be  exercised  or  waived  by 
the  buyer  without  affecting  the  validity  of  tbo 
contract 

3.  Sales  «=»127— Inspection— Rescission- 
Option, 

Though  such  an  inspection  •might  disclose 
grounds  for  rescinding  the  contract,  it  would  be 
optional  to  the  buyer  whether  to  rescind  or  not, 
and  until  rescinded  the  contract  would  remain 
in  force. 

4.  Sales  «=»176(4)  —  Breach  of  Coktbact  — 
Recovery- Inspection. 

In  such  case,  the  contention  that  no  recov- 
ery could  be  had  for  a  breach  of  the  contract  of 
sale,  because  the  buyer  did  not  make  an  inspec- 
tion, was  without  merit,  where  it  sent  an  agent 
to  the  point  of  shipment  to  make  an  inspection 
and  the  goods  were  not  there  for  inspection. 

5.  Sales  «=384(2)— Breach  of  Contract- 
Damages— Proof. 

In  view  of  Sales  Act  May  19,  1915  (P.  U 
543)  {  67,  providing  that  where  the  seller  has 
wrongfully  refused  to  deliver  the  goods  and  there 
is  an  available  market  for  the  goods  the  measure 
of  damages,  in  the  absence  of  special  circum- 
stances, is  the  difference  between  the  contract 
price  and  the  market  price  at  the  time  when  they 
should  have  been  delivered,  or,  if  no  time  was 
fixed,  at  the  time  of  the  refusal  to  deliver,  the 
buyer,  in  a  case  where  the  market  value  of 
cotton  sold  was  based  upon  the  market  value 
iu  New  York  City,  less  cost  of  transportation 
thereto,  might  prove  the  value  of  the  goods  b.v 
proving  the  value  iu  New  York,  deducting  thp 
cost  of  transportation  from  point  of  shipment. 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Assumpsit  for  breach  of  contract  for  the 
sale  of  personal  property  by  the  N.  P.  Sloan 
Corporation  against  Ross  B.  Linton  and  W. 
Horace  Linton,  copartners  trading  as  Joslali 
Linton  &  Co.  Verdict  for  plaintiff  for  $2,300, 
and  defendants  appeal.    Affirmed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, STEWART,  MOSCHZISKER,  and 
FBAZER,  JJ. 

Edmund  W.  KIrby,  of  Philadelphia,  for 
appellants.  Albert  L.  Moise  and  Paul  C- 
Hamlin,   both  of  Philadelphia,  for  appellee. 

POTTER,  J.  The  N.  P.  Sloan  Corporation 
brought  this  action  of  assumpsit  to  recover 
damages  from  the  firm  of  Joslah  Iiinton  & 
Co.  for  the  breach  of  a  contract  for  the  sale 
of  cotton  linters.  Plaiutlf^'s  claim  was  based 
upon  a  letter  dated  October  25,  1916,  from 
defendants  to  plaintiff,  in  which  they  stated 
that: 

"We  have  sold  to  you  as  brokers  per  con- 
tracts turned  over  to  us,  cotton  linters  as  fol- 
lows: Qunntitv,  475  bales.  Quality,  clean  mill 
run.     Price,   6.18   f.   o.   b.   cars   mills." 

It  was  further  stated  that  the  linters  sold 
consisted  of  250  bales  at  Columbia,  S.  C,  and 
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225  bales  at  Cheraw,  S.  O.    The  letter  con- 
tained the  following  clause: 

"You  have  the  privileRe  of  examining  stock 
at  point  of  shipment,  but  shipping  instructions 
to  be  given  to  ua  immediately." 

The  record  shows  that  shipping  instruc- 
tions were  promptly  given  to  defendants,  and 
plaintiff  sent  its  agent  to  Columbia  and  Che- 
raw, S.  C,  to  examine  the  goods  sold,  but 
none  could  be  found  at  either  place,  and 
tlicrefore  he  could  make  no  inspection.  On 
November  1,  1916,  defendants  notified  plain- 
tiff that  they  could  not  deliver  the  goods 
sold,  and  stafed  that  they  had  sold  them  as 
brokers  on  account  of  the  Corey-Blckmore 
Corporation  of  New  York,  and  that  their 
Interest  in  the  matter  had  ceased.  In  plain- 
tiffs statement  damages  were  claimed  on  the 
basis  of  the  difference  between  the  contract 
price  and  the  market  value  of  cotton  linters 
on  November  1st,  the  date  of  the  breach,  at 
New  York,  less  the  cost  of  transportation 
from  Columbia  and  Cberaw,  S.  C,  to  that 
city.  At  the  trial,  defendants  contended: 
(1)  That,  having  made  the  sale  as  brokers, 
they  were  not  personally  liable  upon  the  con- 
tract; (2)  that,  as  no  examination  of  the 
goods  had  been  made  by  plaintiff,  the  con- 
tract was  not  complete,  and  no  recovery 
could  be  had  for  its  breach ;  and  (3)  that  the 
measure  of  damages  set  up  in  the  statement 
was  not  the  true  measure  under  the  law. 
There  was  a  verdict  for  plaintiff,  and  from 
the  Judgment  entered  thereon  defendants 
have  appealed. 

[1]  As  to  the  first  point,  it  appears  that 
plaintiff  showed,  by  uncontradicted  evidence, 
that  defendants  made  no  disclosure  of  their 
principal  until  some  days  after  the  contract 
was  made,  and  not  until  they  notified  plain- 
tiff that  the  contract  would  not  be  performed. 
Beyond  question,  therefore,  defendants  could 
ijot  escape  liability  upon  that  ground. 

[2-4]  Their  counsel  contend  further  that 
the  clause  giving  plaintiff  the  privilege  of 
examining  the  goods  at  point  of  shipment 
was  a  condition  precedent  to  the  contract 
taking  effect,  and  that,  as  no  such  examina- 
tion was  made,  it  was  not  consummated  and 
never  became  effective.  The  evidence  shows 
that  plaintiff  attempted  an  examination,  but 
Its  agent  was  unable  to  find  the  goods,  and 
they  were  not  produced  for  his  inspection. 
lUit,  aside  from  that,  the  language  of  the 
letter  of  October  25,  1916,  does  not  make 
.such  an  examination  a  condition  of  the  con- 
tract. It  gives  the  purchaser  the  privilege 
only  of  inspection  at  point  of  shipment.  Of 
course,  such  privilege  might  be  exercised  or 
waived  at  the  option  of  the  person  to  whom 
it  was  extended,  without  affecting  the  valid- 
ity of  the  contract.  An  Inspection  might 
have  disclosed  grounds  for  rescinding  the 
contract,  but  it  would  have  been  optional 
with  the  purchaser  whether  he  would  rescind 
or  not.  Until  rescinded,  the  contract  would 
remain  in  force.  To  sustain  their  position 
on  this  question,  counsel  for  appellants  rely 


upon  Penna.  Lubricating  Co.  r.  Wilhelm, 
255  Pa.  390,  100  AtL  03.  In  that  caae  the 
acceptance  of  the  vendor's  offer  contained 
the  following  clause: 

"The  above  subject  to  approval  of  sample 
drawn  from  bulk,  when  submitted." 

It  was  held  that  the  contract  was  not  com- 
plete until  the  sample  had  been  submitted 
and  approved.  Our  brother  Wailing  said 
(255  Pa.  page  392,  100  Atl.  page  93): 

"The  contract  was  lacking  in  one  esseothd 
particular,  the  minds  of  the  parties  had  not  met 
on  the  quality  of  the  commodity,  as  that  was  to 
be  determined  by  sample  thereafter  to  be  sub- 
mitted for  plaintiff's  approval.  Until  such  ap- 
proval there  was  no  completed  agreement. 
Should  plaintiff  disapprove  the  sample  drawn 
from  bulk  there  would  be  no  sale." 

It  was  there  farther  said  (256  Pa.  393,  100 
Atl.  93): 

"This  Is  not  the  case  of  a  sale  of  property 
snbject  to  the  buyer's  inspection  when  deliv- 
ered, if  so  the  contract  would  be  valid.  Con- 
rad V.  Penna.  R.  R.  Co.,  214  Pa.  98  [63  AtL 
424].  Nor  is  it  an  agreement  that  the  article 
sold  should  be  satisfactory  to  the  buyer;  bnt 
it  is  an  agreement  that;  as  part  of  the  sale 
and  in  advance  of  the  delivery  of  the  commodity, 
its  quality  shall  be  determined  by  the  purchas- 
er's approval  of  the  sample.  Certainly  defend- 
ant could  not  compel  plaintiff  to  accept  the 
grease  without  its  previous  approval  of  the 
sample  thereof." 

The  present  case  is,  however,  distinctly 
that  of  a  sale  of  prnperty  subject  to  the  buy- 
er's inspection  when  delivered,  and  therefore 
the  contract  was  valid  and  complete.  It  did 
not  require  the  purchaser's  approval  of  the 
goods  delivered,  in  order  to  make  it  binding 
upon  the  parties. 

The  case  of  Conrad  y.  Penna.  R.  R.  Co., 
214  Pa.  96,  63  Atl.  424,  cited  in  Mr.  Justice 
Walliiig's  opinion  and  by  appellee  here,  arose 
out  of  a  contract  for  the  purchase  of  steel 
raUs,  conditioned  upon  an  insiiection  by  the 
vendee.  Mr.  Justice  Mestrezat  said  (214  Pa. 
102,  63  Atl.  425): 

"An  executed  contract  for  the  sale  of  a  chat- 
tel vests  the  title  at  once,  but  an  executory  con- 
tract always  leaves  something  to  be  done  be- 
fore the  title  to  the  property  will  vest  in  the 
purchaser.  When,  however,  the  act  is  perform- 
ed, the  sale  is  complete  and  the  title  to  the 
property  passes.  And  in  cases  like  the  present, 
where  personal  property  of  a  certain  descrip- 
tion is  purchased  but  not  identified  or  selected 
from  a  mass  of  like  properti^  ot  the  vendor,  the 
contract  is  executory  and  incomplete  and  the 
title  to  it  remains  in  the  vendor.  As  soon,  how- 
ever, as  the  purchaser  makes  a  selection  of  a 
particular  part  of  the  property  in  pursuance 
of  his  contract  and  his  act  is  approved  by  the 
vendor,  the  sale  is  complete  and  the  title  of  the 
vendor  is  divested." 

In  the  case  now  before  us,  a  specttied  num- 
ber of  bales  of  cotton  linters,  of  a  designated 
quaiit?  and  manufacture,  were  sold,  and 
neither  Inspection  nor  selection  was  a  condi- 
tion of  the  contract.  The  purchaser  was 
merely  given  the  "privilege"  of  examinadon 
at  the  place  of  delivery.  The  contract  was 
fully  executed,  except  as  to  the  delivery  of, 
and  payment  for  the  goods. 

[S]  Upon  the  trial,  both  parties  agreed  that 
the  damages  in  such  a  case  are  to  be  measur- 
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ed  by  the  difference  between  the  contract  price 
and  the  market  value  at  the  date  of  the 
breach.  But  they  differed  as  to  the  method 
of  ascertaining  that  value.  Plaintiff  proved 
the  market  value  at  the  place  of  delivery  by 
showing  the  market  value  in  New  York  City 
and  deducting  therefrom  the  cost  of  trans- 
portation from  the  places  of  shipment.  Coun- 
sel for  appellants  contend  that  this  method 
was  erroneous.  The  general  rule  is  stated 
In  35  Cyc.  I*  &  Pr.  633,  as  follows: 

"Where  the  breach  consista  in  the  faflure 
of  the  seller  to  deliver  the  goods,  the  measure 
of  damages  is  ordinarily  the  difference  between 
the  centrist  price  and  the  market  price  of  the 
goods  at  the  time  and  place  of  delivery,  pro- 
vided there  Is  a  market  price  for  goods  of  the 
character  and  quality  contracted  for  by  the 
buyer  at  such  time  and  place,  and  interest  there- 
on from  the  time  of  the  breach." 

And  on  page  638,  It  Is  said: 

"The  market  price  must  be  determined  as  of 
the  place  of  deUvery,  provided  the  goods  have 
a  market  price  at  such  place.  If  there  is  no 
market  price  at  the  place  of  delivery,  the  true 
value  is  to  be  shown  by  the  best  evidence  pos- 
sible, and  in  such  cases  the  market  value  at 
other  places,  plus  the  expense  of  transportation 
to  the  place  of  delivery,  may  be  used  as  a  basis 
for  computation;  and  if  the  market  price  in 
the  vicinity  of  the  place  of  delivery  is  shown 
to  depend  on  the  market  price  at  a  large,  well- 
known  and  active  market,  the  market  price  at 
such  place  plus  transportation  charges  may  be 
considered.  If  the  place  of  delivery  and  place 
of  destination  are  different,  the  market  price 
at  the  destination  less  the  cost  of  transporta- 
tion may  be  resorted  to." 

Here  there  was  testimony  tending  to  show 
that  the  market  price  of  cotton  llnters 
throughout  the  country  is  based  on  New  York 
prices,  that  being  the  largest  and  most  active 
market  for  that  class  of  goods.  There  was 
also  testimony  from  which  the  Jury  were  Jus- 
tified in  finding  that  the  market  value  at  Co- 
lumbia and  Cberaw,  S.  C,  was  based  upon 
the  market  price  In  New  York,  being  deter- 
mined by  the  oost  of  transportation  to  that 
point 

Under  Sales  Act  May  19,  1915  (P.  h.  643)  $ 
67,  referring  to  the  measure  of  damages  where 
the  seller  has  wrongfully  refused  to  deliver 
the  goods.  It  is  provided: 

"Third.  Where  there  is  an  available  mai^et 
for  the  goods  in  question,  the  measure  of  dam- 
ages, in  the  absence  of  special  circumstances 
showing  proximate  damages  of  a  greater 
amount,  is  the  difference  between  the  contract 
price  and  the  market  or  current  price  of  the 
Koods  at  the  time  or  times  when  they  ought  to 
hav4:  been  delivered,  or,  if  no  time  was  fixed, 
then  at  the  time  of  the  refusal  to  deliver." 

It  will  be  noted  that  It  is  an  "available 
market"  to  which  resort  Is  to  be  had  for  a 
price,  and  no  mention  of  the  place  of  delivery 
is  made  in  that  connection  in  the  act. 

•We  And  no  merit  In  any  of  the  assignments 
of  error  in  which  complaint  is  made  of  the 
mlUigs  of  the  learned  trial  Judge  upon  the 
admission  of  testimony  as  to  the  market  val- 
ue of  the  goods.  Nor  Is  there  any  substance 
In   the  specifications  alleging  error  In  the 


charge  to  the  Jury.    It  was  clear,  explicit, 
and  adequate,  and  the  answers  to  the  points 
submitted  were  entirely  correct 
The  Judgment  Is  afSrmed. 


BRADICAN  et  al.  v.  SCRANTON  RY.  CO. 

(Supreme  Court  of  Pennsylvania.     March  11, 
1918.) 

1.  Stbebt  Railboads  €=3ll7(S)  —  Personal 
Injubt—Nkgugbncb— Question  fob  Jury. 

In  an  action  against  a  street  railroad  for 
personal  injury  to  an  11  year  old  boy  who  was 
struck  by  car  after  slipping  on  the  track,  held, 
on  the  evidence,  that  defendant's  negligence  was 
for  the  jury. 

2.  Stbebt  ILvilboadb  €==>117(31)  —  Pebsonal 

INJUBT— CONTBIBUTOBT   NEOLIOENCE. 

In  such  case,  considering  the  age  of  the  in- 
jured boy,  the  issue  as  to  his  oontributoiTr  neg- 
ligence could  not  properly  be  decided  by  the 
court  as  one  of  law. 

3.  Nlcw  Tbial  «=>72— Vebdiot  Contbabt  to 
Evidence. 

A  grave  responsibility  rests  upon  the  trial 
judge  to  see  to  it  that  no  verdict  contrary  to 
the  weight  of  the  evidence  or  shocking  to  judi- 
cial conscience  is  allowed  to  stand,  no  matter 
how  many  new  trials  must  be  granted  to  effect 
the  ends  of  justice. 

4.  TBIAL  €=»143  —  CONFLICTINQ  EVIDENCE  — 

Question  kob  Juby. 
Where  the  testimony  is  oral  and  conflicting, 
the  case  is  for  the  jury. 

Appeal  from  Court  of  Common  Pleas,  Lack- 
awanna County. 

Trespass  for  personal  injury  by  Joseph 
Bradican,  by  his  father  and  next  friend,  Wil- 
liam Bradlcan,  and  by  William  Bradican 
against  the  Scranton  Railway  Company. 
From  the  Judgment  entering  a  Judgment  for 
defendant  after  the  disagrieement  of  the 
Jury,  plalDtifls  appeal.  Reversed,  with  a 
procedendo. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, STEWART,  MOSCHZISKKR.  and 
WALLING,  JJ. 

Wm.  B.  Laudis  and  E.  C.  Amermau,  both 
of  Scranton,  for  appellants.  W.  U  IIlll,  of 
iScranton,  for  appellee. 

MOSCHZISKER,  J.  The  plaintiffs  Jo- 
seph Bradican,  by  his  father  and  next  friend, 
William  Bradican,  and  William  Bradican, 
in  his  own  right,  sued  to  recover  for  inju- 
ries to  the  former,  alleged  to  be  due  to  the 
negligence  of  defendant  company..  The  ju- 
ry disagreed,  and  on  motion  the  court  below 
entered  Judgment  for  defendant  under  the 
act  of  April  20,  1911  (P.  L.  70)  upon  the 
ground  that  the  testimony  of  Joseph  Brad- 
ican plainly  showed  him  guilty  of  contribu- 
tory negligence.  The  plaintiffs  have  ap- 
pealed. 

[1,1]  The  accident  happened  November  1, 
1913,  when  Joseph  Bradican  was  l)ut  11 
years,  4  months,  and  10  days  of  age.  Counsel 
for  plaintiffs  produced  the  Injured  lad  and 
three  other  boys,  of  about  the  same  age  or 
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yonnger,  as  witnesses,  and  from  their  testi- 
mony It  appears  these  boys,  upon  the  morning 
of  the  day  in  question,  were  proceeding  along 
a  street  upon  which  the  defendant  company 
operates  an  electric  railway  ;  Joseph,  who  had 
a  sling  shot  in  his  hand,  undertook  to  shoot 
at  a  dog  upon  the  opposite  side  of  the  high- 
way ;  the  elastic  became  detached  and  flew 
away,  dropping  at  a  point  near  the  farther 
Ride  of  the  railway  track ;  Joseph  ran  out 
to  recover  the  rubber  band,  stopped  to  pick  it 
up,  and  slipping  fell  to  the  ground ;  when  the 
lioy  started  toward  the  track  defendant's 
car  was  154  feet  distant  from  the  point  of 
the  accident,  and  when  he  fell  it  was  40  to 
75  feet  away,  running  up  a  "stiff  grade"  at 
no  greater  speed  than  10  miles  an  hour; 
at  the  time  of  the  occurrences  under  Investi- 
gation the  motorman  was  eating  his  lunch  in- 
side the  car,  and  the  latter  was  being  propel- 
led under  the  guidance  of  the  conductor; 
one  of  Joseph's  companions  who  was  on  the 
sidewalk  called  out  to  attract  attention  to 
the  Impending  danger,  and  the  conductor 
looked  toward  him ;  Immediately  after  this 
Joseph  was  struck,  whirled  around,  and  one 
of  his  feet  badly  Injured  by  coming  In  con- 
tact with,  or  being  run  over  by,  the  rear 
truck  of  the  car.  It  further  appeared,  by 
an  admission  of  record,  that  the  car  could 
liave  been  stopped  readily  within  a  distance 
of  20  feet. 

On  the  facts  as  we  have  recited  them,'  the 
question  of  the  defendant's  negligence  was 
clearly  for  the  jury,  and,  considering  the  age 
of  the  injured  lad,  the  issue  as  to  his  con- 
tributory negligence  could  not  properly  be 
decided  by  the  court  as  one  of  law,  even 
though  at  the  trial,  which  occurred  about  3 
years  subsequent  to  the  accident,  this  boy 
gave  evidences  of  maturity  and  an  opparent 
due  appreciation  of  the  risk  of  the  situation 
at  the  time  the  accident  occurred.  The  law 
upon  this  subject  is  so  well  settled  that  it 
is  unnecessary  to  cite  authorities. 

The  defendant  produced  several  disinter- 
ested witnesses  who  were  on  the  street  when 
Joseph  Bradican  was  Injured,  all  of  whom 
agree  that  the  accident  did  not  happen  as 
described  by  the  latter  and  bis  companions. 
These  witnesses  testified  that  the  boys  were 
playfully  attempting  to  jump  upon  the  car, 
but  that  Joseph  missed  his  hold,  and  this 
led  to  his  injury. 

[3, 4]  In  Maloy  v.  Rosenbaum  Co.,  103  Atl. 
.S82  (not  yet  officially  reported),  we  recently 
said: 

"A  grave  responsibility  rests  upon  tlie  trial 
judge  to  see  to  it  that  no  verdict  contrary  to 
the  weight  of  the  evidence  or  shocking  to  ju- 
didal  conscience  is  allowed  to  stand,  no  mat- 
ter how  many  new  trials  must  be  granted  in 
order  to  effect  the  ends  of  justice." 

Also  see  Hewitt  v.  Democratic  Pub.  C!o., 
260  Pa.  59,  103  AU.  499.  The  testimony  at 
bar  being  oral  and  conflicting,  the  case  was 


for  the  jury,  technically,  at  least,  and  it  was 
error  to  enter  the  judgment  complained  of. 
At  a  retrial  of  this  case,  should  the  judge 
who  sees  and  bears  the  witnesses  then  feel 
that,  on  the  whole  record,  a  judgment  for 
plaintiffs  would  represent  an  absolute  mh^car- 
riage  of  justice,  in  the  event  of  a  verdict  call- 
ing for  such  a  Judgment,  It  will  be  the  duty 
of  the  court  tielow  not  to  enter  judgment 
for  defendant  but  to  grant  a  new  trial. 

The  assignment  Is  sustained,  and  the  judg- 
ment Is  reversed  with  a  procedendo. 


REAP  et  al.  t.  DOU6HER  et  aL 

(Supreme  Gourt  of  Pennsylvania.     March  18, 
191&) 

1.  Tenancy  in  Comvon  <Si=»15(2)  —  Aj>vebse 
Possession— Notice. 

A  tenant  in  common  cannot  gain  title  by 
adverse  possession  without  first  giving  distinct 
notice  to  bis  cotenants  of  his  adverse  claim. 

2.  Tenancy  in  Cotiiiov  9=>15(4)  —  Advebsf. 
Possession— Time. 

If  a  tenant  in  common  gave  a  distinct  notice 
to  his  cotenants  of  his  adverse  claim  and  that 
thenceforth  he  would  claim  possession  in  his  own 
right,  it  would  be  incumbent  on  bim  to  show 
actual  hostile  possession  for  21  years  following 
such  notice. 

3.  Te^n'ancy  in  Coumon  ^»15(2)— Abvebsi! 
Possession— Acts  anh  Declarations. 

The  acts  or  decIaration.s  relied  upon  by  a 
tenant  in  common  as  showing  his  changed  atti- 
tude as  to  the  character  of  nis  possession  and 
that  be  intends  to  claim  adversely  must  be 
the  equivalent  of  actual  ouster. 

4.  Tenancy  in  Comuon  «=5»15(11)— Advebse 
Possession   of   Cotenant  —  Question   fob 

JCBY. 

In  ejectment  between  cotenants,  heli^  on 
conflicting  evidence,  that  the  question  of  ad- 
verse possession  was  for  the  jury. 

5.  Tenancy  in  Coumon  «s»13— Possession. 

The  possession  of  one  tenant  in  common 
inures  to  the  benefit  of  all  of  them. 

6.  Witnesses  <8=>]50(3)— Coin?rrrENCY — Claim 
against  Subvivino  Party — .Statutr. 

In  ejectment,  where  plaintiffs  as  cotenanto 
were  entitled  to  the  property  by  adverse  posses- 
sion, if  defendant,  tne  husband  of  a  cotenant. 
had  not  entered  in  his  own  right  after  notice 
and  obtained  title  by  adverse  possession,  defend- 
ant and  his  wife,  claiming  in  his  right,  were 
incompetent  to  testify  to  anything  occurrinj; 
in  the  lifetime  of  the  deceased  mother  of  plain- 
tiffs elniming  her  interest  in  the  propertv.  un- 
der Act  May  23,  1887  (P.  I*.  159)  f  5,  cl.  (e). 
relating  to  the  competency  of  the  testimony  of 
surviving  parties. 

7.  Trial  €=947(%)  — Offer  or  Evidence  — 
Testimony  op  transaction  with  Dece- 
dent. 

In  such  case,  defendant  and  his  wife  were 
not  made  competent  to  testifv  by  Act  June  11. 
1891  (P.  L.  287),  relatinj;  to  the  competency  of 
certain  witnesses  in  civil  cases  where  the  as- 
signor of  the  thing  or  contract  in  action  is  dead, 
etc.,  where  no  offer  was  made  to  prove  by  them 
anything  within  the  purview  of  that  act. 

Appeal  from  Court  of  Common  Pleas, 
T^ckawanna  County. 

Ejectment  by  Mary  Reap  and  others 
against  Catherine  Dougher  and  husband. 
From  a  judgment  on  a  verdict  for  plaintiffs, 
defendants  aM>eal.    Affirmed. 
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Ejectment.  The  facts  appear  from  the  fol- 
lowing opinion  by  Terry,  P.  J.,  specially 
presiding  in  the  common  pleas,  sur  defend- 
ants' motion  for  new  trial: 

In  tills  action  of  ejectment  of  the  plaintiffs 
are  Mary  Reap  and  Thomas  Dougherty,  children 
of  Patrick  Dougherty,  deceased,  and  Mary  Grace 
Ruane  and  Hazel  Ruane,  grandchildren  of  said 
decedent,  and  Thomas  Ruane,  their  father.  The 
defoDtdants,  when  the  case  was  called  for  trial, 
were  Catherine  Dougher,  daughter  of  said  dece- 
dent, and  her  husband,  Michael  Dougher,  and 
also  Leonard  Loftus  and  Annie  Loftus,  grand- 
children of  said  decedent,  by  their  father  and 
guardian  ad  litem,  Henry  Loftus.  However, 
early  in  the  trial,  it  appearing  that  there  had 
been  no  aeryice  upon  any  of  the  Loftus  fam- 
ily, they  were -all  eliminated  and  the  case,  by 
agreement,  proceeded  against  Catherine  Dougher 
uhd  her  husband,  Michael  J.  Dougher,  only,  as 
defendants. 

Title  out  of  the  commonwealth  was  admitted. 
I'laintiifs'  amended  abstract  showed  that  they 
claimed  title  to  the  land  iq  controversy  by  ad- 
\  erse  possossion— that  of  their  deceased  ancestor, 
I'ntrick  Dougherty,  from  1868  until  his  death  in 
1870.  and  thereafter  such  possession  continued 
by  his  widow  and  his  children  for  a  period  more 
than  long  enough,  added  to  that  of  the  deceased, 
to  ripen  into  title  by  continuous  adverse  posses- 
pion — for  more  than  21  years.  The  defendant 
Michael  J.  Dougher  denied  the  right  of  posses- 
sion asserted  by  the  plaintiffs,  and  averred  title 
in  himself  by  his  own  adverse  possession  for 
more  than  21  years  preceding  the  suit  His 
wife,  disclaiming  title  herself,  set  np  that  of 
her  husband,  as  alleged  by  him. 

Upon  the  trial  it  appeared,  without  contra- 
diction, that  Patrick  Dougherty,  the  father,  went 
into  the  exclusive  and  adverse  posscasion  of  the 
land  in  1868,  and  lived  upon  it,  improving  it 
and  exercising  acts  of  ownership  thereon,  until 
his  death,  intestate,  in  1879.  His  widow  and 
some  of  his  children  continued  their  residence 
on  the  property  until  the  widow's  death,  in 
1901.  There  was  also  testimony  by  Thomas 
Ruane,  one  of  the  plaintiffs,  that  he  and  bis 
wife  Winifred— daugnter  of  Patrick  Dougherty 
— ^bad  possession  of  a  house  on  the  land  from 
1901^  until  her  death,  in  1009. 

[1-3]  Michael  J.  Dougher  went  upon  the  land 
in  1888,  and  he  claimed  he  had  since  had  ad- 
verse possession  thereof.  However,  as  he  was, 
at  the  time  of  such  entry,  married  to  Catherine 
Dougherty,  it  became  a  question  of  fact  whether 
be  entered  by  virtue  of  her  tenancy  in  common 
with  her  brother  and  sisters,  or  adversely  to 
them.  Of  coarse,  if  his  entry  on  the  premises 
was  in  his  wife's  right  as  tenant  in  common, 
he  could  not  gain  title  by  adverse  possession 
without  first  giving  distinct  notice  to  the  other 
heirs  of  his  changed  attitude  concerning  his 
occupancy,  and  that  thenceforth  he  would  claim 
possession  in  his  own  right;  and  then  it  was 
incumbent  on  him  to  show  actual,  hostile  pos- 
session for  21  years  following  such  notice. 
Cannon  v.  Jackson,  252  Pa.  257,  97  Atl.  468, 
and  cases  therein  cited.  And  the  acts  or  decla- 
rations relied  upon  as  showing  such  changed 
attitude  must  be  the  equivalent  of  an  actual 
ouster.  Johns  v.  Johns,  244  Pa.  48,  90  AtL 
Mo. 

[4]  The  issue  being  as  stated,  testimony  was 
adduced  accordingly,  pro  and  con,  by  plaintiffs 
and  ddendants,  and  it  devolved  upon  the  jury 
to  determine  by  their  verdict  the  controverted 
questions.  Certainly  the  court  could  not  ignore 
such  dispute  and  assume  the  decision  of  the 
ease  as  a  matter  of  law. 

[5]  We  need  not  discuss  seriatim  the  reasons 
for  a  new  trial  complaining  of  alleged  errors 
in  the  charge  to  the  jury,  including  answers  to 
]K)int8,  upon  the  phase  of  the  tenancy  in  com- 
mon of  the  children  and  heirs  of  I'atrick  Dough- 
erty, and  involving  the  nature  of  the  entry  of 


Michael  J.  Dougher^  etc.  All  such  complaints— 
and  they  are  the  principal  ones  urged— we  think 
are  in  disregard  of  the  well-established  rules: 
(1)  That  the  possession  of  one  tenant  in  common 
inures  to  the  benefit  of  all  of  them,  and  (2) 
the  one  we  have  adverted  to — that  when  one 
such  tenant  sets  up  adverse  possession  against 
his  cotenants  he  must  show  that  at  the  incep- 
tion of  such  claim  he  gave  them  clear  notice 
thereof.  We  did  not,  however,  confine  the 
jury  to  this  view  of  the  case,  but  distinctly  in- 
structed them  that  if  Dougher  entered  under 
a  claim  for  himself,  in  hostility  to  the  heirs, 
he  interrupted  the  continuity  of  their  possession. 

Breventing  a  recovery  by  them,  and  that  if 
lougher  entered  adversely  the  question  of  ten- 
ancy in  common  had  nothing  to  do  with  his 
rights. 

When  Mary  Reap,  one  of  the  plaintiffs,  was 
called  to  the  witness  stand  defendants'  counsel 
objected  to  her  competency  to  testify  to  any- 
thmg  occurring  in  the  lifetime  of  Mrs.  Loftus. 
After  some  argument  an  agreement  was  placeil 
of  record  eliminating  the  Loftus  defendants, 
whereupon  the  objection  was  overruled.  No 
other  oDjection  was  interposed  nor  was  there 
afterwards,  by  reason  of  developments  of  the 
trial,  any  motion  to  strike  out  Mrs.  Heap's  tes- 
timony. No  further  contention  has  been  made 
that  she  was  an  incompetent  witness,  and  the 
question  is  not  raised  upon  this  rule. 

[6]  It  is,  however,  contended  by  defendant's 
counsel  that  we  erred  in  holding  that  Mr.  and 
Mrs.  Dougher  were  incompetent  to  testify  to 
anything  occurring  in  the  lifetime  of  Winifred 
Ruane,  n6e  Dougherty,  now  deceased;  her  chil- 
dren being  parties  plaintiff  and  claiming  her 
interest  in  the  property.  Of  conrse,  if  Mr. 
Dougher  was  incompetent  for  such  reason  his 
wife  was  also.  Bitncr  v.  Boone,  128  Pa.  567, 
18  Atl.  404 ;  Burke  v.  Burke,  240  Pa.  379,  87 
Atl.  960. 

It  seemed  to  us  upon  the  trial,  and  we  are 
of  that  opinion  still,  that  under  clause  (e)  of 
section  5  of  the  act  of  May  23,  1887  (P.  L. 
158),  Michael  J.  Dougher  was  incompetent,  upon 
the  state  of  the  record  and  the  facts  mentioned, 
to  testify  to  anything  that  occurred  prior  to  the 
death  of  Winifred  Ruane,  his  interest  clearly 
being  adverse  to  that  of  Mrs.  Ruane,  and  her 
right  in  the  subject  in  controversy  having  passed 
by  the  act  of  the  law  to  her  children,  who  are 
parties,  and  that  is  what  we  held.  See  generally 
Duffield  V.  Hue,  129  Pa.  94,  18  Atl.  566 ;  Suth- 
erland V.  Ross,  140  Pa.  379,  21  Atl.  354 ;  Cro- 
thers  V.  Crothers,  149  Pa.  201,  24  Atl.  190; 
Paschall  v.  Fels.  207  Pa.  71,  56  Atl.  320 ;  Burke 
V.  Burke,  240  Pa.  379,  87  Atl.  960: 

[7]  Counsel  for  defendants  in  their  brief,  in- 
voke the  act  of  June  11,  1891  (P.  L.  287)  to  sus- 
tain their  contention  that  the  Doughcrs  were 
competent  witnesses.  The  answer  to  this  is  that 
no  offer  was  made  to  prove  by  them  anything 
within  the  purview  of  that  statute.  If  counsel 
meant  to  rely  on  that  act  they  should  have  so 
stated  and  specified  what  it  was  they  intended 
to  prove,  permitted  by  its  provisions.  In  re- 
gard to  the  complaint  of  the  repection  of  an  of- 
fer of  the  record  of  a  prior  ejectment  suit  by 
a  stranger  to  this  case  against  Mary  Dougherty, 
widow  of  the  said  Patrick  Dougherty,  it  is  suf- 
ficient to  say  that  the  letter's  children,  who  are 
parties  here,  were  not  made  parties  thereto. 
Besides,  while  the  record  was  not  produced,  we 
understood  it  did  not  show  that  the  possession 
of  said  children  was  disturbed. 

We  have  given  due  consideration  to  the  argu- 
ment of  counsel  for  defendants,  and  to  the  au- 
thorities cited  by  them,  but  have  not  been  con- 
vinced we  committed  any  error  justifying  an- 
other trial.  We  think  the  case  was  properly 
tried  and  fairly  submitted  to  the  jury,  and 
that  their  verdict  should  not  be  set  aside. 

Verdict  for  plaintiffs  and  Judgment  there- 
on.   Defendants  appealed.    Errors  assigned, 
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among  others,  were  charge  of  the  court  and 
varlons  mllngs  on  evidence. 

Argued  before  BEOWN,  C.  J.,  and  POT- 
TER, STEWART,  MOSCHZISKER,  and 
WALLING,  JJ. 

W.  W.  Watson,  W.  S.  Dlehl,  and  Albert  L. 
Watson,  all  of  Scranton,  for  appellants.  P. 
U  Walsh,  of  Scranton,  for  appellee. 

PER  CURIAM.  The  Judgment  In  this  case 
Is  affirmed  on  the  opinion  of  the  learned 
judge  below,  specially  presiding,  overruling 
defendants'  motion  for  a  new  trial 


CADDT  V.  HARLEIGH-BROOKWOOD 
COAL  CO. 

(Supreme  Court  of  Pennsylvania.     March  18, 
1918.) 

JuDOMDNT   €==>199(3)— NoN    Obstante   Vkb- 
EDicTO  — Injuby  to  Sebvant  —  Pboximate 
Cause— Evidence. 
In  an  action  for  the  death  of  a  coal  miner 
alleged  to  have  resulted  from  contact  of  a  pipe 
deceased  was  carrying  with  electric  wires  in  the 
mine,  where  evidence  did  not  show  that  defend- 
ant's negligence  was  the  cause  of  death,  or  that 
the  miner  died  from  electric  shock,  judgment 
'for  defendant  non  obstante  veredicto  Aeld  prop- 
er, although  evidence  might  justify  finding  of 
defendant's  negligence. 

Appeal  frcmi  Court  of  Common  Pleas, 
Schuylkill  County. 

Trespass  by  Harriet  Caddy  against  the 
Harleigh-Brooliwood  Coal  Company  for  the 
death  of  plaintiff's  husband.  Verdict  for 
plaintifC,  and  from  a  judgment  entered  for 
defendant  n.  o.  v.,  plaintiff  appeals.   Affirmed. 

From  the  record  it  appeared  that  on  June 
1,  1915,  the  time  of  the  death  of  plaintiff's 
husband,  Arthur  Caddy,  he  was  employed  in 
the  mine  of  the  defendant  company.  On  that 
day  he  went  into  a  tunnel  with  a  fellow  work- 
man, named  Timmons,  in  search  of  pipe. 
They  found  a  piece  of  pipe  about  12  feet  long 
in  the  tunnel  but,  as  it  was  not  fit  for  use, 
they  did  not  take  It.  Caddy  examined  the 
pipe  from  one  end,  while  the  other  end  was 
on  the  bottom  of  the  tunnel.  There  was  no 
evidence  that  Caddy  lifted  the  pipe  from  the 
liottom  of  the  tunnel,  or  that  he  touched  the 
exposed  electric  wire  In  the  tunnel  with  the 
pipe,  or  that  there  was  any  noise  or  flash  in- 
dicating contact  with  the  wire,  or  that  there 
was  any  evidence  of  contact  on  the  pipe  or  on 
the  wires,  or  that  there  was  any  burn  or  any 
other  mark  from  electricity  on  deceased's 
iKKly  or  on  his  clothing.  Before  he  fell,  de- 
ceased called  out  to  Timmons  to  know  where 
he  was.  Deceased  was  then  seen  to  stumble 
from  the  middle  of  the  track  in  the  tunnel 
and  on  toward  a  gangway,  with  outstretched 
hands,  and  fall  into  a  ditch.  At  the  time  he 
called  for  Timmons  he  had  nothing  in  his 
hands,  nor  had  he  anything  In  his  hands  as 
lie  stumbled  on  toward  the  gangway.  Caddy 
was  lifted  from  the  ditch  and  was  carried 


to  the  bottom  of  the  slope,  where  efforts  were 
made  to  revive  him,  but  without  avail.  In  a 
short  while  the  body  was  taken  to  the  top  of 
the  slope,  where  It  was  promptly  examined  by 
a  doctor.  He  found  nothing  In  or  on  the  body 
or  clothing  indicating  burns  from  electricity. 
The  body  was  then  conveyed  to  deceased's 
home,  where  two  of  his  fellow  workmen  re- 
moved the  clothing  from  the  body,  washed  it, 
and  turned  It  over  to  the  undertaker,  who 
embalmed  It  and  otherwise  prepared  it  for 
buriaL  These  men  did  not  find  anything  on 
the  clothing  or  body  showing  the  presence  of 
electricity.  A  small  nickel  watch  was  found 
In  the  upper  left  pocket  of  decedent's  vest, 
and  this  was  given  to  the  widow  who  put  It 
away  In  a  cupboard  drawer.  The  deputy 
coroner,  a  physician,  called  the  next  day,  aft- 
er the  body  had  been  embalmed,  and  as  such 
officer  made  a  cursory  examination  of  It 
There  was  no  post  mortem.  He  testified  that 
Caddy  suffered  from  Incurable  heart  disease, 
mitral  regurgitation,  and  that  he  had  treated 
him  for  this.  Almost  a  year  and  a  half  after 
Caddy's  death,  and  nearly  a  year  after  bring- 
ing suit,  plaintiff  discovered  through  a  jew- 
eler that  the  watch  was  magnetized  or  eleo 
trified.  At  the  time  of  his  death  Caddy  wore 
two  shirts  and  a  vest  and  in  the  npper  left 
pocket  of  the  vest  he  carried  a  nickel  open- 
faced  watch.  'When  this  watch  was  taken 
from  his  clothing  it  was  running,  and  there 
was  a  dark  spot  on  the  back  of  it  which  Mrs. 
Caddy  testified  was  not  there  when  her  hus- 
band went  to  work  that  morning.  There  was 
evidence  that  the  watch  remained  in  a  draw- 
er untouched  from  Caddy's  death  until  the 
date  of  Its  examination  by  the  jeweler. 

Action  was  brought  upon  the  theory  that 
the  electricity  alleged  to  be  found  in  the  watch 
came  from  the  exposed  wires,  that  the  pipe 
carried  (he  current  upon  contact,  and  that 
the  current  entered  Caddy's  body  and  killed 
him.  Verdict  for  plaintiff  for  $3,093.80.  Sub- 
sequently the  lower  court  entered  Judgment 
for  defendant  non  obstante  veredicto.  Plain- 
tiff appealed.  Error  as.<)lgned,  among  others, 
was  In  entering  Judgment  for  defendant 
n.  o.  T. 

Argtied  before  BROWN,  C.  J.,  and  POT- 
TER, STEAVART,  FRAZER,  and  WALLING, 
JJ. 

M.  A.  Kllker,  of  GlrardvlUe,  and  John  J. 
Moran,  of  Mahonoy  City,  for  appellant.  M. 
M.  Burke  and  P.  H.  Burke,  both  of  Shenan- 
doah, for  appellee. 

PB3R  CURIAM.  The  judgment  for  the  de- 
fendant non  obstante  veredicto  Is  affirmed  on 
the  following  from  the  opinion  of  the  jud(» 
specially  presiding  directing  it  to  be  entered: 

"Granting,  for  the  purposes  of  this  arrumMt, 
that  the  tostimony  adduced  warranted  the  finil- 
ing  bv  the  jury  that  the  defendant,  in  permitting 
the  chargCTl  wires  to  remain  exposed  and  unin- 
sulated for  a  period  of  two  months,  fail«d  to 
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exercise  due  care  under  the  circumntances,  and 
that  the  deceased  was  not  guilty  of  contributory 

Dcgligencc,  nevertheless  we  are  of  the  opinion 
that  the  plaintiff  failed  to  show  that  the  de- 
fendant's negligence  was  the  cause  of  ber  hus- 
band's death  or  that  be  died  from  electric 
shock." 

Judgment  affirmed. 


KEVINS  et  al.  y.  DELAWARE  &  HUD- 
SON CO. 


{Supreme  Court  of  I'euusylvania. 
1918.) 


Mardi  18, 


1.  HIQHWAT8  *=»  184(3)  —  Use  —  Injubies  — 
Question  for  Jubt. 

In  an  action  for  tbe  death  of  plaintiff^  14 
year  old  son  from  a  kick  in  the  head  by  defend- 
ant's mule  while  deceased  was  coasting  upon  a 
?iublic  road,  held  that  defendant's  negligence  was 
or  the  jury. 

2.  Highways  <©=3l84(3)— Injuries  to  Person 
Using — Contributort  Neglioencb>— Ques- 
tion for  Jury. 

In  such  action,  held  on  the  evidence  that  de- 
ceased's contributory  negligence  was  for  the 
jury. 

3.  Death  «=999(3)— Excessive  Damages. 

In  such  case,  a  verdict  of  $6,013  was  gross- 
ly excessive,  and  was  properly  reduced  to  $2,- 
864.79,  representing  the  estimated  probable  earn- 
ings of  the  deceased  during  his  minority,  less  the 
cost  of  his  maintenance  and  education. 

Appeal  from  Court  of  Common  Pleas,  Lack- 
awanna County. 

Trespass  by  Robert  Nevlns  and  Anna  Nev- 
1ns  against  tbe  Delaware  &  Hudson  Company 
for  tbe  death  of  plaintiffs'  son.  From  a 
Judgment  on  a  verdict  for  plaintiffs,  defend- 
ant appeals.    Affirmed. 

From  tbe  record  it  appeared  that  on  tbe 
afternoon  of  December  23,  1914,  Joseph  Nev- 
ins,  tbe  deceased,  and  several  companions 
were  coasting  upon  a  public  road  upon  a  bob- 
sled. Tbey  bad  gone  down  three  times,  and 
were  going  up  tbe  bill  from  tbelr  third  trip 
when  they  passed  John  Coleman,  defendant's 
mnle  driver,  coming  down  the  road  on  his 
way  to  tbe  mule  barn,  riding  one  mule  and 
leading  another  by  a  rope  or  chain.  Tbe 
boys  reached  the  top  of  the  bill,  and,  after 
waiting  three  or  four  minutes  for  the  mules 
to  get  out  of  their  way,  started  down  tbe  bill 
again  on  their  fourth  trip.  After  tbey  bad 
gotten  part  way  down  tbey  discovered  tbe 
mules  still  In  tbe  public  road.     They  then 


called  to  Coleman,  who  pulled  tbe  mules  into 
tbe  opposite  gutter,  so  that  as  tbe  sled  pass- 
ed them  the  mules  were  standing  diagonally 
across  tbe  road  close  to  the  gutter.  Tbe  hind 
mule,  the  one  that  was  being  led,  was  approx- 
Irdately  4  or  4%  feet  from  them.  As  they 
passed  this  mule  be  kicked  with  his  bind 
feet  or  foot  and  struck  two  of  tbe  boys  in  tbe 
head,  slightly  injuring  one  and  crushing  tbe 
skull  of  Joseph  Nevlns.  From  tbe  effects  of 
tbe  injury  he  died  on  January  3,  1915.  It 
appeared  that  Thomas  McQowan,  an  18  year 
old  boy,  was  riding  in  front  of  tbe  bobsled, 
and  was  steering  at  tbe  time  of  tbe  accident, 
and  that  Joseph  Nevlns  was  the  fourth  on 
the  sled  as  they  came  down  tbe  bill.  There 
was  evidence  that  the  mule  which  kicked  tbe 
deceased  was  of  a  vicious  and  bad  disposi- 
tion; that  it  bad  been  owned  by  defendant 
company  for  some  4  or  6  years  prior  to  tbe 
accident;  and  that  tbe  defendant  company, 
through  its  mine  bosses  or  assistant  mine 
bosses  or  driver,  bad  actual  knowledge  of  tbe 
vldons  tendencies  of  tbe  mule  as  to  its  kick- 
ing and  biting.  There  was  proof  that  tbe  mule 
bad  kicked  other  persons  on  numerous  occa- 
sions. Verdict  for  plaintiffs  for  $5,013,  which 
was  subsequently  reduced  by  the  court  to 
$2,864.79,  representing  tbe  estimated  proba- 
ble earnings  of  the  deceased  during  bis  mi- 
nority, less  tbe  cost  of  maintenance  and  edu- 
cation.   Defendant  appealed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TEfU  STEWART,  MOSCHSMSKBR,  and 
WALLING,  J  J. 

W.  J.  Torrey  and  James  H.  Torrey,  both 
of  Scranton,  for  appellant.  David  J.  Reedy, 
of  Scranton,  and  J.  B.  Brennan,  of  Carbon- 
dale,  for  appellees. 

PER  CURIAM.  [1-3]  In  view  of  the  testi- 
mony as  to  the  vldousness  of  tbe  mule  which 
kicked  plalntltTs  son,  tbe  negligence  of  tbe  de- 
fendant company  was  for  tbe  jury.  The  con- 
tributory negligence  of  tbe  boy,  nearly  14 
years  of  age  at  tbe  time  be  was  killed,  was 
also  a  question  of  fact.  Tbe  verdict  was 
grossly  excessive,  but.  In  tbe  exercise  of  bis 
discretion,  the  learned  trial  Judge,  specially 
presiding,  greatly  reduced  It.  As  It  is  not  to 
be  further  Interfered  with.  It  Is  now  af- 
firmed. 
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HALE  et  al.  v.  BOROUGH  OF  ASHLAND. 

(Supreme  Court  of  Pennsylvania.     March  11, 
1918.) 

Replevin  4=963— Affidavit  of  Defensk  — 

Sufficiency. 
In  replevin  for  fire  apparatus  motors  sold 
b;r  plaintiff  to  the  defendant  borough,  reserving 
title  until  final  payment,  brought  after  a  default 
of  payments,  judgment  was  properly  entered  for 
plaintiff  for  wont  of  a  sufficient  affidavit  of  de- 
fense, where  the  affidavit  set  up  that  the  con- 
tract of  purchase  was  unauthorized,  but  in  no 
way  denied  his  title  or  right  of  possession,  and 
did  not  assert  a  right  of  ownership  or  possession 
in  defendant. 

Appeal  from  Court  of  Common  Pleas, 
Schuylkill  County. 

R^levln  for  fire  motors  by  George  C.  Hale, 
now  to  the  use  of  O.  C.  Wiesner,  trading  as 
the  George  C.  Hale  Company,  against  the 
Borough  of  Ashland.  From  a  judgment  for 
plaintiff  for  want  of  a  sufficient  affidavit  of 
defense,  defendant  appeals.    Affirmed. 

Argued  before  POTTER,  STEWTART,  PRA- 
ZER,  and  WALIiING,  JJ. 

J.  W.  Moyer,  of  Pottsvllle,  and  L.  B.  Enter- 
line,  of  Ashland,  for  appellant.  John  B.  Mc- 
Gurl,  of  Mlnersvllle,  and  T.  A.  McCarthy,  of 
St.  Clair,  for  appellee. 

STEWART,  J.  The  plaintiff  by  his  action 
does  not  seek  to  imiwse  any  liability  on  the 
defendant,  but  merely  to  establish  his  right 
to  retain  exclusive  possession  of  certain 
goods  and  chattels  which  he  recovered  out 
of  the  possession  of  the  defendant  upon  a 
writ  of  replevin.  The  action  proceeds  simply 
to  determine  the  right  of  the  plaintiff  to  re- 
tain possession  of  the  property  he  has  replev- 
ied. Issue  was  Joined  in  the  way  pointed  out 
by  the  statutes.  The  act  of  April  19,  1901 
(P.  Ia  88)  provides  that  in  all  such  cases  the 
declaration  and  affidavit  as  originally  filed, 
or  as  amended  by  leave  of  court,  shall  consti- 
tute the  issue.  By  the  same  act  it  is  further 
provided  that  the  defendant  or  party  Inter- 
vening shall,  within  15  days  after  the  filing 
of  such  declaration,  file  an  affidavit  of  de- 
fense thereto,  setting  up  the  facts  denying 
the  plaintiff's  title,  and  showing  his  own  title 
for  said  goods  and  chattels;  and,  in  the  event 
of  his  failure  to  do  so,  upon  proof  that  copy 
of  said  declaration  was  served  upon  bim  or 
his  attorney,  judgment  may  be  entered  for 
the  plaintiff  against  the  defendant,  or  party 
intervening.  It  is  not  pretended  that  a  copy 
of  the  declaration  in  this  case  was  not  served 
on  the  defendant,  or  that  it  came  short  in  any 
requirement.  The  atBdavit  filed  sets  forth 
the  facts  upon  which  plalntifTs  title  to  the 
goods  and  chattels  is  based,  but  it  nowhere 
denies  the  plalntifTs  ownership,  or  right  of 
possession,  nor  does  it  anywhere  assert  title, 
or  rigbt  of  possession,  in  the  defendant.  Here 
is  no  denial  of  the  plaintiff's  ownership  or 
right  of  possession,  or  any  assertion  of  defend- 


ant's title  to  the  motors  or  right  of  possession. 
Wtiat  issue  was  then  presented  by  the  plead- 
ings? None  that  is  discoverable.  Admitting 
all  that  is  averred,  of  what  avail  is  it  here? 
The  facts  are  briefly  these:  The  plaintifT,  a 
manufacturer  of  fire  apparatus,  by  written 
contract  of  April  8,  1915,  with  the  municipal 
authorities  of  the  defendant  borough,  engag- 
ed to  sell  to  the  borough  two  fire  motors  for 
the  sum  of  $10,000,  which  the  vendee  agreed 
to  pay  in  the  following  manner:  $a,000  in 
cash  within  ten  days  of  delivery  and  accept- 
ance; the  balance  in  three  equal  installments 
in  two,  four,  and  six  months  after  the  date 
of  acceptance  of  apparatus.  The  contract 
provided  that  the  manufacturer  should  re- 
main the  owner  of,  and  retain  title  to,  the 
property  untU  the  whole  amount  of  the  pnr- 
chase  price  should  be  paid,  that  in  case  of 
any  default  in  any  of  the  payments  the  man- 
ufacturer should  have  the  right  to  take  pos- 
session of  the  property,  and  that  all  payments 
which  had  been  made  upon,  or  by  reason  of. 
the  contract  should  in  such  case  be  applied 
as,  and  be  in  full  of,  rent  and  use  of  the  prop- 
erty to  the  date  of  such  taking.  Tbe  motors 
were  approved  of  and  accepted  by  the  bor- 
ough authorities,  the  hand  money,  $5,000. 
was  paid,  end  notes  given  for  the  balance. 
The  first  of  the  notes  to  mature  was  also 
paid,  but  default  was  made  in  the  payment 
of  the  remaining  notes.  Upon  such  default 
plaintiff  proceeded  to  replevy  the  motors. 
The  defense  set  up,  and  the  only  defense.  Is 
that  the  contract  entered  into  for  the  pur- 
chase of  the  motors  was  not  binding  on  the 
municipality  for  the  reasons:  (1)  That  there 
was  no  ordinance  of  the  l)orough  ordering 
the  acceptance  of  bids  and  proposals  to  enter 
into  a  contract  for  the  purchase  of  motorcars: 
(2)  that  the  resolution  of  councils  authoriz- 
ing the  purchase  of  the  motors  was  not  adver- 
tised or  passed  according  to  law;  and  (3) 
because  the  effect  of  the  purchase  was  to  in- 
crease the  indebtedness  of  the  borough  be- 
yond the  limitations  imposed  by  law.  Admit- 
ting it  all,  of  what  avail  is  it  here?  Sup- 
pose the  contract  for  the  reason  stated  was 
invalid,  not  binding  on  the  horongh.  while  the 
borough  might  escape  its  obligations  thereun- 
der for  such  reason,  it  is  difficult  to  under- 
stand how  it  could  result  from  this  that  the 
ownership  of  the  property  became  vested  in 
the  defendant.  The  one  question  in  the 
case  was  the  right  of  the  plaintiff  to  the  pos- 
session of  the  property  as  against  the  defend- 
ant The  defendant  admittedly  has  no  claim 
of  right  except  as  It  Is  based  on  the  contract 
with  plaintiff  under  which  it  obtained  pos- 
session of  the  motors.  It  now  proposes  to  re- 
pudiate the  contract,  and  yet  retain  the  prop- 
erty which  It  acquired  thereunder.  This  may 
not  be  done.  We  have  nothing  to  do  with 
adjustment  of  equities  in  the  case,  if  there 
be  any.  It  is  simply  a  question  of  the  right 
of  possession  of  the  property.    The  defendnnt 


®=3For  other  cases  see  same  topic  and  KBT-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Pa.) 


BELI.  ▼.  SCRANTON  TRUST  00. 


1019 


has  not  shown  a  semblance  of  axuii  right  In 
Itself,  but,  on  the  contrary,  by  Its  afBdavit  of 
defense  places  It  beyond  controversy  In  the 
plaintiff.  The  learned  trial  judge  very  prop- 
erly directed  the  Jury  to  return  verdict  for 
the  plaintiff.  No  error  was  committed  in 
overruling  the  motion  for  a  new  trial  and  en- 
tering Judgment  on  the  verdict 
The  Judgment  is  affirmed. 


BEIiL  et  aL  ▼.  SCRANTON  TRUST  CO. 

(Supreme  Court  of  Pennsylvania.     Mardi  18, 
1918.) 

C0BFORA.T10NS  «=479  —  Covenant  in  Mobt- 
OAOE— Liability  of  TBuarEiB— Insubanck. 
A  trustee  in  a  mortgage,  executed  by  a  cor- 
poration to  secure  the  payment  of  a  bond  issue, 
was  not  liable,  in  an  action  by  a  committee  of 
the  bondholders,  after  the  destruction  of  the 
corporation's  property  by  fire,  for  its  failure  10 
enforce  an  allegM  covenant  in  the  mortgage  as 
to  fire  insurance,  where  the  mortgage  contained 
no  such  covenant,  and  expressly  relieved  the 
trustee  from  any  liability  tor  any  loss  arising 
from  the  mortgagor's  failure  to  Iceep  the  prem- 
ises insured. 

Appeal  from  Conrt  of  Common  Pleas, 
Lackawanna  County. 

Assumpsit  by  J.  O.  Bell  and  others,  a  com- 
mittee for  the  protection  of  the  bondholders 
of  the  Rohr  McHenry  Distilling  Company 
to  the  use  of  all  the  bondholders  entitled, 
against  the  Scranton  Trust  Company,  for  its 
failure  to  enforce  the  covenants  of  the  com- 
pany's mortgage.    From  an  order  discharging 


plaintiffs'  rule  for  Judgment  for  want  of  a 
sufficient  affidavit  of  defense,  plaintiffs  ap- 
peal.   Affirmed. 

Argued  before  BROWN,  O.  J.,  and  POT- 
TER, STEWART,  MOSGHZISKER,  and 
WALLING,  JJ. 

Mulford  Morris  and  A.  £>.  Williams,  both  of 
Wilkes-Barre,  tor  appellants.  H.  A.  Knapp, 
of  Scranton,  F.  W.  Wheaton,  of  Wilkes-Barre, 
and  O'Brien  &  Kelly,  of  Scranton,  for  appel- 
lee. 

PER  CURIAM.  The  Rohr  McHenry  Dis- 
tUling  Company  executed  a  mortgage  to  the 
Scranton  'Trust  Company,  as  trustee,  to 
secure  the  payment  of  an  issue  of  bonds.  The 
property  of  the  distilling  company  was  de- 
stroyed by  Are,  and  this  action  was  brought 
by  a  committee  of  the  bondholders  against 
the  trust  company  for  its  failure  to  enforce  an 
alleged  covenant  of  the  dlstiiling  company  in 
the  mortgage  as  to  fire  Insurance.  The  cause 
of  action,  as  set  forth  In  the  statement  of 
claim,  is  upon  said  alleged  covenant,  but 
Judgment  was  refused  by  the  court  below  for 
the  reason  that  the  covenant  declared  upon 
is  not  to  be  found  in  the  mortgage.  This  is 
true,  and  it  may  be  added  that  the  following 
covenant  appears  in  the  same: 

"And  it  is  further  covenanted  and  agreed  that 
trustee  shall  not,  nor  shall  any  future  trustee 
or  trustocs,  incur  any  liability  by  reason  of  any 
loss  arising  from  failure  of  the  distilling  compa- 
ny to  keep  the  mortgaged  iiremises  and  the 
bonded  whisky  insured  as  herein  provided." 

The  discharge  of  the  rule  for  Judgment  is 
affirmed. 
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PADDBN  T.  FADDEN"  et  al. 
(Supreme  Court  of  Vermont.     :klay  16,  1918.) 

1.  Husband  and  Wihb  ies»242  —  Execution 
ow  judomert  against  wife  —  pbopebttf 
Subject. 

Where  deed  by  husband  to  his  wife  was  not 
made  to  her  sole  and  separate  use,  both  wri-e 
seised  jointly  in  the  wife's  right,  and  the  land 
was  not  subject  to  sale  under  execution  issued 
upon  a  judgment  recovered  against  the  wife  tor 
professional  services  rendered  her  in  the  adjust- 
ment of  matters  between  her  and  her  husband, 
in  view  of  P.  S.  3037,  limiting  the  right  to  take 
the  wife's  property  on  execution  to  property 
which  "she  holds  to  her  sole  and  separate  use." 

2.  Husband  and  Wife  €=»79  —  Propebtt 
Held  Jointly— Common-Law  Disability. 

As  to  property  held  jointly  by  husband  and 
wife  in  her  right,  the  wife  is  under  common-law 
disability,  and  is  not  aided  by  statute. 

3.  Husband  and  Wife  <S=979  —  Capacity  to 
contbaot. 

Since  at  common  law  a  married  woman  could 
not  make  contracts  binding  herself  and  her  prop- 
erty, her  right  to  do  so  is  measured  by  statute 
giving  such  right. 

Appeal  In  Cbancery,  Franklin  County 
Court:    Zed.  S.  Stanton,  Chancellor. 

Bill  by  R.  W,  Fadden  against  Fannie  E. 
Fadden  and  others.  Decree  for  plaintiff,  and 
defendants  appeal.    Affirmed  and  remanded. 

Argued  before  WATSON,  O.  J.,  and 
HASELTON,  POWERS,  TAYLOR,  and 
MILES,  JJ. 

C.  G.  Austin  &  Sons,  of  St.  Albans,  for  ap- 
pellants. Elmer  Johnson,  of  St.  Albans,  for 
appellee. 

3IILES,  J.  This  Is  a  bill  In  cbancery  to 
enjoin  the  defendants  from  selling  on  ex- 
ecution the  real  estate  of  the  plaintiffs  wife. 
The  execution  issued  upon  a  judgment  re- 
covered by  defendants  C.  G.  &  W.  R,  Aus- 
tin, against  the  plaintiff's  wife,  for  profes- 
sional serrices  rendered  for  her  in  the  ad- 
justment of  matters  between  herself  and  the 
plaintiff.  The  wife  acquired  title  to  the  real 
estate  levied  upon,  by  regular  conveyance 
from  the  plaintiff.  The  deed  conveying  tlie 
land  to  her  was  not  made  to  her  sole  and 
separate  use,  and  in  no  way  limited  the  plain- 
tiff's marital  rights,  and  he  then  had  and 
still  has  the  possession  of  the  land  so  con- 
veyed, claiming  his  marital  rights  to  the 
same.  By  a  stipulation  between  the  plain- 
tiff and  his  wife,  the  suit  was  discontinued 
as  to  her,  and  the  trial  was  bad  with  the 
other  defendants. 

[1,2]  The  only  claim  made  by  tlie  defend- 
ants and  considered  by  the  court  below,  as 
.>!tated  by  the  chancellor  in  the  record  sent  up 
to  this  court,  is  that  the  levy,  being  made 
subject  to  the  wife's  homestead  and  the 
plaintiff's  Interest,  is  valid.  The  defendants 
recognize  the  fact  that  tlie  land  is  not  the 
sole  and  separate  property  of  the  wife,  nor 
could  the  defendants  consistently  claim  oth- 
erwise In  view  of  the  holdings  in  Reynolds 


V.  Bean,  91  Vt.  247,  99  Atl.  1013,  Barrows 
v.  Roena  L.  Dugau's  EsUte,  88  Vt.  441.  »1 
Atl.  927,  Bisliop  V.  Chair  Co.,  85  Vt.  141.  !<1 
Atl.  454,  36  L.  R.  A.  (N.  S.)  1171,  Ann.  Ca*. 
1914B,  1163,  Rowley  v.  Sbepardson,  S3  Vl 
167.  74  Atl.  1002,  l.-JS  Am.  St  Rep.  1078,  Die- 
trich V.  Hutdiinson,  81  Vt.  160,  69  Atl.  Wl. 
Hubbard  v.  Hubbard,  77  Vt.  73,  68  Aa  9«S», 
67  L.  R.  A.  960. 107  Am.  St.  Rep.  749,  2  Ann. 
Cas.  315,  and  In  re  Nelson's  Will,  70  Vt  i:», 
39  Atl.  750.  The  wife  of  the  plaintiff  was 
not  alone  seised  of  the  real  estate  lerled  up- 
on as  of  her  sole  and  separate  pr<^)erty.  nor 
was  the  plaintiff  aloue  seised  of  It,  "but  tbe 
two  were  seised  Jointly  In  her  right."  Rey- 
nolds v.  Bean,  supra.  As  to  such  property 
she  is  under  the  common-law  disability,  and 
is  not  aided  in  tliat  respect  by  any  staiuce^ 
See  the  cases  above  cited,  and  Laird  v.  Per- 
ry et  al..  74  Vt.  454,  52  Ati.  1040,  59  L.  B.  A 
340,  French  v.  Slack,  89  Vt.  514,  90  Atl.  6, 
and  Citizens'  Savings  Bank  &  Trust  Co.  r. 
Jenkins,  91  Vt.  13,  99  Atl.  250. 

[3]  At  common  law  a  married  woman  could 
not  make  contracts  binding  herself  and  her 
property,  and  It  Is  only  by  statute  that  she 
can  now  do  so.  Her  right  at  law  to  make  con- 
tracts and  bind  herself  and  charge  her  prop- 
erty, being  given  by  statute,  is  measured  by 
i  the  statute  giving  that  right  P.  S.  3037,  U 
the  only  statute  giving  the  right  to  take  her 
property  on  execution,  and  that  statute  lim- 
its the  right  to  property  which  she  holds  to 
her  sole  and  separate  use.  The  property  lev- 
ied upon,  not  being  held  to  her  sole  and  sep- 
arate u-ie,  was  not  subject  to  be  taken  on  the 
execution  in  this  case,  and  the  decree  mak- 
ing tbe  injunction  jierpetual  is  affirmed,  and 
tbe  cause  is  remanded. 


CITY  S.WINGS  &  TRUST  CO.  ▼.  PECK 
et  al. 

(Supreme  Court  of  Vermont    Chittenden.    May 
8,  1918.) 

1.  Bills  and  Notes  €=9427(5)  —  Patmest  — 
Person  to  Whom  Made. 

When  the  transferee  of  a  note  knows  actu- 
ally or  by  implication  that  his  transferor  is  col- 
lecting principal  and  interest  upon  it  from  the 
makers,  who  have  no  knowledge  of  the  transfer, 
and  offers  no  objection,  the  payments  should, 
in  equity,  be  treated  as  made  to  the  holder's 
agent  and  applied  to  reduce  the  sum  due. 

2.  Bills  and  Notes  <S=»497(3)  —  Bona  Fid« 

PUBCHASEB— PbESUMPTTON. 

The  transferee  of  a  note  before  maturity  fOr 
full  value,  less  discount,  is,  by  Laws  1912.  Xo. 
99,  g  59,  deemed  prima  facie  to  be  a  holder  in 
due  course,  and,  the  contrary  not  appearing,  is 
presumed  a  bona  fide  holder. 

3.  Bills  and  Notes  «=»370  —  Bona  Fibe 

PUBCHASEKS — DeFEXSES. 

Partial  failure  of  consideration  between  the 
original  parties  to  a  note  is  not  a  defense  against 
a  bona  fide  holder. 

Appeal  In  Cliancery,  Chittenden  County; 
Fred  M.  Butler,  Chancellor. 
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Action  by  the  City  Sayings  &  Trust  Oom- 
imny  against  Sellna  A.  Pe<-k  and  Hamil- 
ton S.  Peck.  From  tbe  judgment,  both  par- 
ties appeal.  Decree  affirmed  and  cause  re- 
manded. 

Argued  before  WATSON,  G.  J.,  and 
HASEIJTON,  POWDRS,  TAYLOR,  and 
M1L,£}S,  33. 

Guy  W.  Hill,  of  St  Johnsbury,  for  appel- 
lant. R.  E.  Brown,  of  Burlington,  for  appel- 
lees. 

WATSON,  C.  J.  The  plalnUff  seeks  to  fore- 
close a  mortgage  on  certain  real  estate  own- 
ed by  defendant  Sellna  A.  Peck,  tbe  wife  of 
defendant  Hamilton  S.  Peck,  given  by  de- 
fendants to  secure  a  note  dated  Noyember  20, 
1911,  signed  by  them,  for  the  sum  of  $1,500, 
payable  to  the  order  of  Daniel  W.  Aiken,  one 
year  after  date,  with  Interest. 

[1]  It  Is  found  that  the  note  was  indorsed 
on  the  back  by  the  payee  and  Adolph  Rose 
&  Co.,  and  transferred  to  the  plaintiff  on  July 
17,  1912.  At  that  time  Aiken  was  Indebted 
to  Adolph  Rose  &  Co.  for  something  like  $2,- 
200.  This  company  was  doing  business  at 
Vlcksburg,  Miss.,  and  was  a  customer  of  the 
plaintiff  bank,  of  which  Adolph  Rose  was 
president  On  the  day  last  named,  the  plain- 
tiff drew  Its  check  on  the  First  National  Bank 
of  Vlcksburg  for  $1,468.60  and  delivered  it 
to  Adolph  Rose,  who  in  due  course  received 
tbe  cash  thereon.  This  was  tbe  face  value  of 
the  mortgage  note  at  the  time,  less  the  dis- 
count of  $31.50.  The  note  was  thereupon  In- 
dorsed as  before  stated,  and  turned  over  to 
the  plaintiff  at  its  office  in  Vlcksburg,  and 
there  remained  with  the  plaintiff  until  De- 
cember, 1916.  It  does  not  appear  that  the 
plaintiff  at  the  time  had  any  notice  of  a  de- 
fense to  the  note  or  mortgage.  Interest  on 
the  note  was  paid  by  Aiken  to  January  6, 
1917.  No  interest  appears  to  have  been  in- 
dorsed on  tbe  note  or  paid  by  defendauts  to 
tbe  plaintiff.  But  the  defendants  bad  no 
knowledge,  or  notice  until  January  16,  1917, 
that  the  plaintiff  held  the  note.  On  the  con- 
trary, they  had  reason  to  believe,  did  believe, 
and  suppose  until  then  that  the  note  and  mort- 
gage were  stlU  the  property  of  Aiken  and 
held  by  him.  On  December  2,  1911,  Aiken 
advanced  to  defendants  $1,000  on  the  note. 
!No  further  advancement  was  made  by  him, 
and  as  Iwtween  him  and  defendants  the  con- 
iilderatlon  to  tbe  extent  of  $500  failed.  De- 
fendant Hamilton  S.  Peck,  for  himself  and 
wife,  paid  to  Aiken,  from  time  to  time,  to  ap- 
ply on  this  note,  the  net  amount  of  $1,210.75. 
These  payments  were  made  by  defendants 
without  knowledge  that  Aiken  had  transfer- 
red or  disposed  of  the  note  and  under  the 


belief,  rightly  relying  upon  the  supposed  fact, 
that  he  was  the  lawful  owner  and  holder 
thereof.  We  think  the  chancellor  was  war- 
ranted In  finding,  as  fairly  inferable  from  the 
facts  stated,  that  the  plaintiff,  at  the  time 
It  took  the  note  and  thereafter,  looked  to  and 
relied  upon  its  president,  Adolph  Rose  &  Co. 
and  Aiken  to  pay  or  see  that  the  note  was 
paid,  and  expected  Aiken  to  collect  the  note 
and  interest  of  defendants,  and  that  plaintiff 
knew,  or  was  put  upon  inquiry  and  ought  to 
have  known,  that  Aiken  was  dealing  with  and 
collecting  money  upon  the  note  from  defend- 
ants. If  the  plaintiff  expected  Aiken  to  col- 
lect the  note  and  interest  of  defendants,  It 
must  have  expected  him  to  do  so  as  its  agent, 
for  be  had  no  right  to  do  it  otherwise.  There 
Is  no  other  reasonable  conclusion  to  be  drawn 
especially  in  view  of  the  further  fact  that 
plaintiff  knew,  or  ought  to  have  known,  that 
Aiken  was  dealing  with  defendants  and  col- 
lecting money  of  them  on  the  note,  and,  so 
far  as  the  case  shows,  made  no  objection 
thereto.  In  these  circumstances,  we  think  the 
payments  made  by  defendants  to  Aiken  should 
In  equity  be  treated  as  made  to  bim  as  plain- 
tiff's agent,  to  be  applied  on  the  note,  and  that 
they  were  properly  used  by  the  chancellor  in 
reduction  of  the  sum  dne  in  equity. 

[2]  On  the  claim  to  recover  the  full  amount 
of  the  note,  notwithstanding  part  of  it  was 
without  consideration,  it  is  argued  by  defend- 
ants that  the  plaintiff  does  not  stand  as  a 
bona  flde  bolder  for  value.  But  the  record 
does  not  bear  out  this  position.  It  appears 
that  tbe  note  was  n^otlated  to  the  plaintiff 
while  current,  and  at  a  time  when  Aiken  was 
indebted  to  Adolph  Rose  &  Co.  In  a  sum  much 
larger  than  the  amount  of  the  note;  that  tbe 
plaintiff  then  drew  its  check  on  another  bank 
for  a  sum  equal  to  the  face  value  of  the  note, 
less  the  discount  stated  above,  and  delivered 
the  same -to  Adolph  Rose,  who  received  tlie 
cash  thereon  in  due  course:  that  the  note  was 
thereupon  Indorsed  as  before  stated  and  turn- 
ed over  to  tbe  plaintiff,  and  has  hitherto  been 
held  by  it.  By  statute  the  plaintiff  is  deemed 
prima  fade  to  be  a  holder  in  due  course  (Laws 
of  1912,  No.  99,  {  58),  and  the  presumption 
is  that  it  is  a  bona  flde  holder,  as  the  con- 
trary does  not  appear.  Blaney  v.  Pelton,  GO 
Vt  275,  13  Atl.  564:  Limerick  Nat  Bank  v. 
Adams.  70  Vt  132,  40  Atl.  106. 

[3]  Nor  in  the  circumstances  of  this  case 
is  the  fact  of  partial  want  of  consideration 
for  the  note,  between  the  original  parties 
thereto,  available  in  defense  pro  tanto  against 
the  plaintiff,  as  transferee.  Farrar  v.  Free- 
man. 44  Vt  63;  ThraU  v.  Horton,  44  Vt.  3S0; 
Hoyt  V.  McNally,  66  Vt  38,  28  Atl.  417. 

Decree  affirmed  and  cause  remanded.  liet 
a  new  time  of  redemption  be  fixed. 
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McBRIDB  T.  McNALIi  et  al. 

(Supreme  Court  of  Vermont.    Grand  Isle.    Hay 
8.  1918.) 

1.   BEFESENCK    ^=>94    —    StTFFICTENCT    OT    RE- 
POBT. 

It  is  not  essential  to  the  sufficiency  of  a  ref- 
eree's report  that  he  state  therein  that  all  the 
facts  appearing  in  evidence  have  been  detailed. 

'2.  REt-EBEXCE  «=>100(6)  —  Hkabino  —  Pbe- 
SUMPTIONS. 

The  court  may  presume  regularity  of  a 
referee's  report  until  the  contrary  appears. 

S.  Landlobd  and  Tenant  ®=>327  —  Fabm 
liEASE — Division  or  Chops. 
A  lease  of  a  farm  on  shares  where  lessee  was 
to  leave  the  same  amount  of  hay  as  be  received 
held  not  to  require  lessor  to  stand  half  the  short- 
age in  hay  occasioned  by  feeding  stock. 


E<xceptlons  from  Grand  Isle  County  Court; 
r^eighton  P.  Slack,  Judge. 

Action  by  James  F.  McBride  against  Neil 
C.  McNall  and  others.  l<>om  a  Judgment 
granting  only  part  of  the  relief  demanded, 
plaintiff  brings  exceptions.   AfiBrmed. 

Argued  before  WATSON,  C.  J.,  and  HAS- 
KLTON,  POWERS,  TAYLOR,  and  MILBS, 
JJ. 

Clarence  P.  Cowles,  of  Burlington,  for 
plaintiff.  A.  G.  Whittemore,  of  Burlington, 
for  defendants. 


TAYLOR,  J.  This  action  is  brought  to  re- 
cover a  balance  claimed  to  be  due  from  the 
defendants  on  an  account  grovrlng  out  of  a 
farm  lease.  The  case  was  heard  on  a  ref- 
eree's report  and  plaintiff's  exceptions  there- 
to. The  exceptions  werv  overruled  and  Judg- 
ment rendered  on  the  report  for  the  plaintiff 
to  recover  $5.60  damages  and  his  costs.  The 
plaintiff  brings  the  case  here  on  exceptions  to 
the  Judgment  and  to  the  action  of- the  court 
In  overruling  his  exceptions  to  the  report. 

[1 , 2]  The  only  point  made  by  the  plaintiff 
on  the  exceptions  to  the  report  is  that  the 
referee  should  have  reported,  and  expressly 
stated  that  he  reported,  all  the  facts  perti- 
nent to  each  issue  and  all  those  from  which 
he  drew  his  conclusions.  The  record  fails  to 
disclose  error  in  this  regard.  It  does  not 
show  what,  if  any,  pertinent  facts  appearing 
in  evidence  the  referee  omitted  to  report.  It 
is  not  essential  to  the  sufficiency  of  a  referee's 
report  that  he  state  therein  that  all  the  facts 
appearing  in  evidence  have  been  detailed, 
nor  is  it  essential  that  he  catalogue  the  evi- 
dence and  dispose  of  it  categorically.  The 
court,  on  proper  showing,  could  have  recom- 
mitted the  report  to  supply  facts  material  to 
the  issues  which  the  referee  failed  to  find  and 
report,  but  would  be  Justified  in  presuming 
regularity  until  the  contrary  was  made  to  ap- 
pear.   Martin  ▼.  Wells,  43  Vt  428. 

[3]  Under  the  exception  to  the  Judgment, 


plaintiff  claims  tliat  be  is  entitled  to  recover 
an  additional  sum  on  account  of  an  error  In 
settlement.  The  question  depoids  upon  the 
construction  of  the  contract,  which  was  whol- 
ly in  writing.  'Die  defendant  McNall,  a.s 
guardian,  leased  to  the  plaintiff  a  certain 
farm  with  the  stock  and  tools  and  a  specified 
quantity  of  grain  thereon,  for  the  term  of 
three  years  from  April  1,  1913,  to  be  carried 
on  as  a  dairy  farm.  The  plaintiff  covenant- 
ed that  he  would  occupy  the  premises  In  a 
husbandlike  manner  and  pay  the  defendant  a 
yearly  rent  of  one-half  of  all  the  products  of 
the  farm  including  hay  and  grain.  He  was 
to  pay  one-tialf  of  the  taxes  assessed  on  tbe 
property  during  the  term,  furnish  one-half 
of  the  seed  grain,  potatoes,  or  other  crops, 
and  perform  the  labor  on  the  farm  without 
charge  to  the  defendant  The  stock  was  to 
be  kept  good  as  to  number  and  quality  and 
returned  at  the  end  of  the  term  with  the  same 
amount  of  grain  as  that  received.  Included 
In  the  property  turned  over  to  the  plaintiff 
under  the  lease  was  some  hay  and  other  fod- 
der.   Tlie  lease  provided  that: 

The  stock  on  the  farm  was  "to  be  fed  to 
hay  until  grass  at  the  end  of  the  term  or  hay 
and  fodder  left  sufficient  for  them,  the  sam? 
amount  of  hay.  fodder  and  other  products  to  be 
left  or  provided  by  the  grantee  (the  plaintifF) 
as  he  receives  at  this  time." 

About  April  1,  1915.  by  reason  of  Impair^ 
health,  plaintiff  notified  the  defendant  that 
he  wanted  to  surrender  the  premises  and  re- 
quested him  to  come  and  settle  their  affairs. 
Near  the  middle  of  April  the  plaintiff  and  de- 
fendant met,  and  after  some  negotiation 
agreed  to  settle  according  to  the  terms  of  the 
lease.  They  selected  two  appraisers,  who.  It 
was  agreed,  should  adjust,  among  other 
things,  a  shortage  of  hay  and  ensilage.  The 
appraisers  met  the  parties  and  determined 
the  shortage  to  their  mutual  satisfaction. 
Thereupon  the  plaintiff  and  defendant  set 
about  settling  their  accounts.  The  defendant 
did  the  "casting  of  the  account"  and  charged 
the  plaintiff  with  the  whole  of  the  shortage. 
A  small  balance  was  found  due  the  plaintiff 
which  the  defendant  paid  and  the  plaintiff 
accepted  without  objection.  There  were  some 
matters  of  difference  which  the  parties  com- 
promised to  effect  a  settlement,  though  it  does 
not  apiiear  that  there  was  any  disagreement 
concerning  the  amount  to  be  charged  on  ac- 
count of  tbe  .ihortage  of  fodder.  Later  tbe 
plaintiff  claimed  an  error  In  the  settlement 
and  that  he  should  have  been  charged  only 
one-half  of  the  shortage.  Such  is  the  claim 
now  urged. 

Regardless  of  whether  the  settlement 
amounted  in  law  to  an  accord  and  satlsfic- 
tlon,  a  question  not  decided,  the  claim  can- 
not be  sustained.  The  shortage  charged  and 
allowed  in  settlement  was  no  more  than  the 
plaintiff  had  agreed  to  provide  for  at  the  end 
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of  the  term.  He  was  bound  by  the  contract 
to  hare  on  the  farm  the  same  amount  of  hay, 
fodder,  and  other  products  that  he  found 
when  he  took  It  Instead  of  providing  the  hay 
and  ensilage  to  mat:e  good  the  shortage,  be 
elected  to  pay  presumably  what  it  would 
have  cost  to  replace  It.  The  contract  did  not 
require  the  defendant  to  make  up  any  part 
of  the  shortage. 

The  case  differs  from  Warren  v.  Caryl,  61 
Vt.  331,  17  Atl.  741,  relied  upon  by  the  plain- 
tiff. There  the  lease  was  for  a  term  of  two 
years  from  April  1st,  and  the  plaintiff,  who 
was  the  lessor,  sued  for  one-half  of  a  quantity 
of  hay  "used  and  not  returned."  The  contract 
was  specific  with  reference  to  the  stock  on 
the  farm.  Its  Increase  and  income  therefrom, 
and  the  use  and  production  of  the  farm  dur- 
ing the  term,  but  contained  no  reference  to 
the  hay  to  keep  the  stock  out  the  first  spring. 
The  lease  gave  the  defendant  one-half  of  the 
hay  on  hand  at  the  close  of  the  term,  binding 
him  only  to  feed  it  out  on  the  farm.  By  an 
independent  contract  the  parties  subsequent- 
ly agreed  to  have  the  amount  of  hay  that  the 
plaintiff  there  had  on  the  farm  and  the 
amount  on  hand  when  the  lease  terminated 
determined  by  appraisers,  and  to  adjust  the 
item  of  bay  by  their  determination.  It  was 
held  that  the  defendant  thus  agreed,  in  effect 
to  purchase  one-half  of  the  hay  on  hand  when 
he  took  the  form  and  the  plaintiff  to  receive 
in  payment  therefor  the  half  of  the  bay  on 
hand  at  the  end  of  the  term  belonging  to  the 
defendant;  and  that  there  arose  from  this 
arrangement  an  implied  agreement  by  each  to 
pay  the  other  whatever  balance  there  might 
be  found  due  at  the  end  of  the  term.  Having 
regard  for  the  terms  o£  this  contract,  it  was 
said  that  it  would  be  the  duty  of  each  party 
to  furnish  one-half  of  the  bay  required  to 
keep  the  stock  out  the  first  spring. 

The  only  other  case  dted  by  the  plaintiff 
to  this  proposition  is  Smalley  v.  Corliss,  37 
Vt  486,  which  on  examination  it  will  be  seen 
is  an  authority  against  him.  There  under 
a  provision  in  a  farm  lease  on  shares  that  the 
lessor  was  to  have  one-half  of  the  gross  pro- 
ceeds of  the  farm  and  "as  much  property  and 
value  in  hay,  seed,  teams,  tools  and  stock" 
returned  to  him  at  the  end  of  the  term  as  he 
delivered  to  the  lessee,  it  was  held  that  the 
lessee  had  bound  himself  to  return  the  prop- 
erty he  received,  or  its  equivalent  in  value, 
even  though  the  loss  or  depreciation  was 
wholly  without  bis  fault  Like  that  in  Smal- 
loy  V.  Corliss,  the  language  of  the  contract 
under  consideration  Is  clear  and  unequivocal 
and  does  not  admit  of  the  construction  that 
the  plaintiff  claims.  The  court  did  not  err 
In  rejecting  this  item  of  the  plaintiff's  specifi- 
cation. 

Judgment  affirmed. 


HEFFLON  V.  CA8HMAN. 


(Supreme  Court  of  Vermont.    Chittenden.    May 
8,  1918.) 

1.  Affbai,  and  Ebbor  «=>882(8)  —  Habmless 
ElSBOB— Evidence. 

Where  defendant  as  plaintiff's  witness  an- 
swered plaintiff's  qnestion  before  court  could 
rule  on  objection,  and  answer  was  later  stricken 
out  defendant  cannot  claim  error. 

2.  Evidence  «=»474(16)  —  Opinion  —  Valtte 
— foitndation. 

The  law  does  not  attempt  to  define  amount 
of  knowledge  a  person  should  possess  to  make 
him  a  competent  witness  of  value  of  a  building 
for  certain  purposes,  except  that  he  must  have 
sufficient  acquaintance  with  the  subject-matter 
as  to  have  an  opinion  thereon. 

3.  Evidence  «=>498%— Opinion  Evidence- 
Knowledge— Detebmination. 

Where  there  was  some  evidence  showing  a 
knowledge  of  a  building  and  its  location  by  wit- 
nesses, their  competency  to  testify  as  to  value 
was  a  question  for  trial  court. 

4.  Appeal  and  Ebbob  €=992— Review— Evi- 
dence—Competknot  OF  Witness. 

Ruling  as  to  competency  of  witness  to  testi- 
fy as  to  value  of  building  for  certain  porposet! 
will  not  be  revised,  unless  erroneous  or  founded 
on  an  error  of  law. 

Elsceptlons  from  Chittenden  County  Court: 
Fred.  M.  Butler,  Judge. 

Action  by  John  S.  Hefflon  against  James 
B.  Cashman.  Judgment  for  plaintiff,  and  de- 
fendant brings  exceptions.    Afflrmed, 

Argued  before  WATSON,  0.  J.,  and  HA- 
8ELTON,  POWERS,  TAYLOR,  and 
MILES,  JJ. 

M.  G.  Leary  and  J.  J.  Enright,  both  of 
(Burlington,  for  plaintiff.  Theodore  E.  Hop- 
kins, of  Burlington,  for  defendant. 

TAYLOR,  J.  The  plaintiff  seeks  to  recov- 
er the  rent  of  a  certain  building  on  a  lot  ad- 
joining a  spur  track  of  the  Rutland  Railroad 
Company  in  the  dty  of  Burlington  for  20 
months  during  the  years  1911  and  1912.  The 
building  was  occupied  by  the  defendant  or 
his  lessee,  the  Texas  Oil  Company,  for  the 
storage  of  gasoline.  The  only  disputed  ques- 
tion was  as  to  the  amount  to  be  paid  as  rent; 
the  defendant  claiming  an  express  contract 
for  a  rental  of  $3  per  month,  and  the  plaintiff 
claiming  that  the  rent  was  not  fixed  in  the 
contract,  and  that  be  was  entitled  to  recover 
what  the  premises  were  reasonably  worth  for 
storage  purposes.  The  trial  was  by  jury, 
with  verdict  in  accordance  with  the  plaintiff's 
dalm. 

[1]  The  defendant  briefs  three  exceptions 
taken  during  the  trial.  The  evidence  tended 
to  show  that  the  defendant  sublet  the  store- 
house to  the  Texas  Oil  Company  In  Febru- 
ary, 1912.  The  plaintiff  called  the  defendant 
as  a  witness,  and,  "for  the  purpose  of  testing 
his  opinion"  of  the  fair  rental  value  of  the 
building,  asked  him  what  he  received  a 
month  from  the  Texas  Company  for  the  use 
of  the  storehouse.   Defendant's  counsel  inter- 
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posed  an  objection  that  the  evidence  was  im- 
material; but  the  defendant  answered,  "fif- 
teen dollars,"  without  waiting  for  the  court's 
ruling.  To  the  question,  "Whs  that  a  reason- 
able rental  for  It?"  defendant's  counsel  ob- 
jected that  it  did  not  appear  "whether  that 
was  for  additions  and  lmpro7ements  to  the 
building  and  because  the  price  he  got  Is  not 
controlling  on  the  I'ental  value  of  the  build- 
ing," adding,  "For  these  reasons  we  object 
as  to  the  amount  Hfe  received  until  it  appears 
whether  it  was  the  same  thing  he  rented 
from  HeflSon."  The  court  directed  that  the 
answer  stand  subject  to  the  defendant's  ex- 
j-eption.  The  very  next  question  brought  out 
the  fact  that  the  defendant  had  made  changes 
and  repairs  before  subletting  the  premises, 
and  thereupon  the  court,  of  its  own  motion, 
ordered  the  answer  as  to  rent  stricken  out, 
and  directed  the  jury  to  disregard  it.  Noth- 
ing appears  to  Justify  a  reversal  on  account 
of  this  incident.  The  answer,  if  objection- 
able, got  upon  the  record  through  the  defend- 
ant's own  fault.  His  counsel  did  not  ask  to 
have  It  stricken  out,  but  objected  to  It  unless 
something  further  appeared.  FlalntlGTs 
(■oun.sel  promptly  pursued  the  Inquiry  suggest- 
ed in  the  objection,  with  the  result  that  the 
defendant  got  all  that.  In  the  circumstances, 
he  could  have  asked  for.  The  cases  dted  by 
the  defendant,  to  the  effect  that  error  in  the 
iidmission  of  evidence  is  not  cured  by  direct- 
ing the  Jury  to  disregard  it,  are  not  in  point. 
.\s  the  answer  went  out,  we  have  no  occasion 
to  consider  its  admissibility. 

[2-4]  The  remaining  exceptions  chall^ige 
the  admissibility  of  the  opinions  of  certain 
witnesses  as  to  the  rental  value  of  the  prem- 
ises, and  present  substantially  the  same  ques- 
tion. The  objection  was  that  a  sufficient 
basis  for  the  expression  of  the  opinion  had 
not  been  shown.  A  similar  question  was  be- 
fore the  court  In  Brown  v.  Aitkin,  90  Vt.  569, 
99  Atl.  265,  where  the  ca.ses  are  collected  and 
the  rule  applicable  to  this  case  is  restated.   It 


is  enough  to  say  that  the  law  does  not  at- 
tempt to  define  the  amount  of  knowle<lj;e  a 
person  must  possess  to  make  him  a  comit>- 
tent  witness  of  value,  except  that  he  iiiils: 
have  sufficient  acquaintance  with  the  subject- 
matter  to  enable  him  to  form  some  estimate 
of  its  value.  Whether  he  meets  this  require- 
ment is  a  preliminary  question  for  the  trial 
court,  and  we  do  not  revise  its  ruling  thepeon 
unless  it  is  shown  to  be  erroneous  or  fomideJ 
on  an  error  of  law.  For  example,  where  the 
question  is  the  value  of  property,  any  person 
who  knows  it  and  has  an  opinion  of  its  valoe 
may  give  that  opinion  in  evidence  for  what- 
ever the  Jury  may  deem  It  worth.  Here  the 
opinions  admitted  were  as  to  the  value  of  the 
use  of  the  building  for  certain  purposes, 
which  involved,  not  so  much  its  value  as  a 
structure,  as  the  convenience  of  Its  location 
and  its  adaptability  to  that  use.  One  of  the 
witnesses  had  resided  in  Burlington  for  man.v 
years,  and  had  been  in  the  trucking  busine:$s 
for  about  three  years,  drawing  goods  from 
the  Rutland  Railroad  to  different  parts  of  the 
city  and  surrounding  country.  He  had  bad 
occasion  to  rent  storehouses,  and  knew  the 
exi)ense  of  unloading  from  a  car  to  a  store- 
house. He  knew  the  location  of  plaintiff's 
storehouse,  but  never  had  been  inside  the 
building;  couldn't  say  how  good  it  was. 
He  knew  it  was  suitable  and  well  located  for 
storing  drums  of  gasoline,  the  use  to  which  It 
was  put.  The  other  witness  was  a  long-time 
resident  of  Burlington,  engaged  In  the  wood 
and  coal  business.  He  knew  the  location  of 
the  storehouse,  and  had  been  In  the  buildiog: 
said  he  had  an  opinion  of  its  rental  value, 
though  he  had  never  rented  a  storehouse 
along  the  lake  front  There  was  some  evi- 
dence by  way  of  foundation  In  the  case  of 
each;  enough  to  make  their  competency  to 
testify  as  to  value  a  question  for  the  trial 
court.  The  exertions  cannot  be  sustained. 
Judgment  affirmed. 
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WALSH  T.  RIVER  SPINNING  CO. 

(No.  385.) 

(Sapreme  Court  of  Rhode  Island.     Jnly  6^ 

1018.) 

1.  BviDENCB  «=a628(l)— Wobkwkn's  Comfbh- 
SATION-f-GAnSE  OF  muvvoYt'B  Dkath. 

In  proceedings  under  Workmen's  Compensa- 
tion Act  (Laws  1012,  c.  831)  for  compensation, 
testimony  of  a  medical  expert  as  to  probable 
cause  of  employe's  death  was  admissible. 

2.  Mastbs  and  Servant  ie=418(6)  —  Work- 
men's   Compensation— Findinqs^Eeview. 

In  accordance  with  provisions  of  Workmen's 
Compensation  Act,  6nding  of  justice  of  superior 
court  that  heat  exhaustion  was  the  cause  of 
employe's  death  is  conclusive  on  appeal,  in  the 
absence  of  fraud;  there  being  evidence  upon 
which  he  might  so  find. 

3.  Masteb  and  Sebvant  €=374— Workmen's 
Compensation— "Febbonal  Injuries  Sus- 
tained BY  Accident" — "Accident." 

A  fireman  employed  in  a  boiler  room,  who  in 
the  afternoon  was  overcome  by  excessive  heat 
and  afterwards  taken  to  a  hospital,  where  he 
died  the  following  morning  from  heat  exhaus- 
tion, died  as  the  resuit  of  "personal  injury  sus- 
tained by  accident"  within  Workmen's  Compen- 
sation Act,  and  not  from  disease  of  heat  exhaus- 
tion or  from  occupational  disease;  the  word  "ac- 
cident" ae  used  in  the  various  compensation 
acts  not  being  one  of  precise  meaning. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Accident] 

4.  Master  and  Servant  «=3373— Workmen's 
Compensation — "Accident." 

The  word  "accident,"  as  usually  interpret- 
ed in  compensation  statutes,  will,  in  moat  cases, 
be  applied  to  both  heat  stroke  and  sunstroke. 

Appeal  from  Superior  (Jourt,  Providence 
and  Bristol  Counties;  Wlllard  B.  Tanner, 
Justice. 

Proceedings  under  the  Workmen's  Com- 
pensation Act  by  Mary  Walsh  for  compensa- 
tion alleged  to  be  due  from  the  River  Spin- 
ning Ompany,  employer,  on  account  of  the 
death  of  her  husband  John  Walsh,  employ^ 
Decree  for  petitioner,  and  employer  appeals. 
Affirmed  and  remanded. 

Lester  T.  Murphy,  of  Providence,  for  peti- 
tioner. Gardner,  IMrce  &  Thomley,  of  Provi- 
dence, for  respondent 

SWEETI.AND,  J.  This  is  a  petition 
brought  under  the  Workmen's  Compensation 
Act  by  Mary  Walsh  for  compensation  alleg- 
ed by  her  to  be  due  from  the  respondent  on 
account  of  the  death  of  her  husband,  John 
Walsh,  by  accident  arising  out  of  and  in  the 
course  of  his  employment  in  the  service  of 
said  respondent.  The  petition  was  heard  be- 
fore a  justice  of  the  superior  court,  who  or- 
dered the  entry  of  a  decree  in  favor  of  the 
petitioner.  Said  decree  contains  the  hnding 
that  said  John  Walsh,  while  engaged  in  the 
employment  of  the  defendant,  "received  a 
personal  injury  by  accident  arising  out  of 
and  in  the  course  of  his  said  employment, 
heat  exhaustion,  while  working  as  a  fire- 
man." The  matter  is  before  us  upon  the  re- 
spondent's appeal  from  said  decree. 


The  respondent  contends  that  there  \f  as  no 
legal  evidence  before  said  justice  which  war- 
ranted the  finding  that  the  death  of  John 
Walsh  was  due  to  heat  exliaustlon,  and,  fur- 
ther, that  heat  exhaustion  is  not  an  accident 
vTlthin  the  meaning  of  our  Workmen's  Com- 
pensation Act 

[1]  As  a  part  of  its  first  daim  the  respond- 
ent urges  that  said  justice  erred  In  admit- 
ting the  testimony  of  a  certain  medical  wit- 
ness lu  response  to  a'  hypothetical  question 
as  to  the  probable  cause  of  John  Walsh's 
death.  There  is  no  error  In  said  ruling.  The 
value  of  the  witness'  testimony  might  be 
questioned  In  argument  before  sold  Justice; 
but  its  admissibility  Is  clear. 

[2]  There  was  evidence  before  said  Justice 
upon  which  he  might  find  that  heat  exhaus- 
tion was  tlie  cause  of  the  decedent's  death; 
and  in  accordance  with  the  provisions  of  the 
Workmen's  Compensation  Act  such  finding 
of  fact  on  the  pert  of  a  Justice  of  the  su- 
perior court  is  conclusive  upon  appeal,  In 
the  absence  of  fraud. 

It  appears  that  John  Walsh  was  a  fireman 
employed  In  the  boiler  room  of  the  respond- 
ent company  on  September  17,  1915;  that 
the  temperature  out  of  doors  on  that  day 
was  warm;  that  in  said  boiler  room  three 
boilers  were  being  operated ;  that  the  tem- 
perature of  the  room  was  very  hot ;  that  the 
other  fireman  employed  with  said  John 
Walsh  was  obliged  to  leave  his  work  that 
day. because  of  the  great  heat  in  the  roond. 
The  engineer  of  the  respondent  testified  that 
"the  load  was  rather  heavy  on  the  boilers" 
that  day,  and  In  answer  to  the  question, 
"When  you  have  a  heavy  load  on  like  that, 
what  difference  does  that  make  in  the  tem- 
perature in  the  boiler  room?"  the  witness  re- 
I)lled,  "Well,  when  you  burn  more  coal,  you 
naturally  made  more  heat  both  in  the  fire 
box  and  in  the  boiler  room."  In  the  after- 
noon of  that  day,  while  at  his  work,  said 
Walsh  was  overcome  by  the  excessive  heat 
and  was  afterwards  taken  to  a  hospital, 
where  he  died  on  the  morning  of  the  follow- 
ing day  from  heat  exhaustion,  as  was  found 
by  said  justice. 

[3]  Upon  these  facts  the  respondent  urges 
his  second  point  that  the  said  John  Walsh 
did  not  die  as  the  result  of  "a  personal  in- 
jury sustained  by  accident"  within  the  mean- 
ing of  our  compensation  act ;  that  he  should 
be  held  to  have  died  from  the  disease  of 
heat  exhaustion.  The  respondent  has  cited 
to  us  a  number  of  cases  in  which  it  has  been 
held  that,  in  the  law  of  accident  insurance, 
heat  stroke  and  sunstroke  are  regarded  not 
as  accidents  but  as  infiammatory  diseases  of 
the  brain.  It  should  be  observed  that  there 
is  a  distinction  properly  to  be  made  between 
the  construction  which  should  be  given  to  a 
contract  of  accident  insurance  and  a  work- 
man's compensation  law.    In  Fenton  t.  Thor- 
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ler  (1908)  App.  Cas.  443,  Lord  Macnaghten, 
speaking  with  reference  to  cases  on  policies 
of  Insurance  Intended  to  cover  Injuries  de- 
scribed as  arising  from  accidental,  violent 
and  external  causes,  said  that  be  did  not 
consider  that  they  threw  mudt  ll^t  apon 
the  construction  of  the  workman's  compensa- 
tion statute  for  "they  turn  on  the  meaning 
and  effect  of  stipulations  for  the  most  part 
carefully  framed  in  the  interest  of  the  insur- 
ers. But  on  the  whole  they  do  not,  I  think, 
make  againsrt  the  construction  which  I  ask 
Your  Lordships  to  put  on  the  word  'accident 
in  the  Workmen's  Compensation  Act"  In 
the  same  case  Lord  lindley,  referring  to  the 
claim  that  the  compensation  statute  oi^ht 
to  he  construed  as  if  It  were  a  policy  of  in- 
surance against  accident,  said:  "In  an  action 
on  a  policy  the  causa  prozima  is  alone  con- 
sidered in  ascertaining  the  cause  of  loss ;  but 
,  in  cases  of  other  contracts  and  in  questions 
of  tort  the  causa  causans  is  by  no  means 
disregarded." 

The  respondent  has  also  argued  that  the 
que.stion  before  us  is  analogous  to  that  in- 
volved In  certain  cases  where  compensation 
has  been  denied  for  a  death  resulting  from 
typhoid  fever.  FInley  v.  Tullamore  Union, 
7  B.  W.  C.  C.  973;  State  v.  District  Court 
(Minn.)  164  N.  W.  810.  In  each  of  these  cas- 
es it  was  held  that  the  infection  producing 
the  disease,  whUe  perhaps  received  in  the 
course  of  the  employment,  could  not  be  as- 
cribed to  any  specific  time  and  hence  was 
not  within  the  meaning  properly  to  be  given 
to  the  e.xpression  "accidental  injury"  or  "in- 
jury by  accident";  for  there  was  no  specific 
occurrence  shown  In  the  nature  of  an  acci- 
dent which  set  up  the  disease  in  the  body  of 
the  workman.  However,  in  Vennen  v.  New 
Dells  Lumber  Co.,  161  Wis.  370,  154  N.  W. 
640,  L.  R.  A.  1016A,  273,  a  majority  of  the 
court  held  that  a  workman  who  had  died  as 
the  result  of  typhoid  fever,  with  which  he 
became  afflicted  by  reason  of  the  presence  of 
bacteria  in  the  drlnldng  water  furnished  to 
him  by  the  defendant,  should  be  held  to  have 
died  of  personal  injury  accidentally  sustain- 
ed within  the  meaning  of  the  Wisconsin 
Workmen's  Compensation  Act.  Also  in  ^tna 
Life  Ins.  Co.  v.  Portland  Gas  &  Coke  Co.,  229 
Fed.  532,  144  C.  C.  A.  12,  L.  R.  A.  1916D, 
1027,  in  passing  upon  an  Indenmity  insur- 
ance policy,  the  court  held  that  a  workman 
who  had  contracted  typhoid  fever  from 
drinking  water  furnished  by  his  employer 
suffered  from  a  bodily  injury  accidentally 
received  by  reason  of  the  business  described 
in  the  policy.  The  case  of  Hood  &  Son  v. 
Maryland  Casualty  Co.,  200  Mass.  223.  92  N. 
B.  329,  30  L.  R.  A.  (N.  S.)  1192,  138  Am.  St 
Rep.  379,  Involved  the  construction  of  an 
employer's  Indemnity  insurance  policy.  The 
court  held  that  any  employ^  of  the  insured 
who  in  the  course  of  his  employment  In  the 
stable  of  the  insured  had  contracted  the  dis- 
ease of  glanders   bad  accidentally   suffered 


bodily  Injury  in  the  operation  of  the  business 
of  the  insured.  Die  Massachusetts  court  ap- 
plied the  nile  laid  down  in  certain  English 
Compensation  Cases,  which  are  known  as 
the  anthrax  cases,  of  which  we  will  speak 
later,  and  held  that  "the  injury  was  brought 
about  accidentally,  within  the  fair  scope  and 
meaning  of  the  policy."  In  the  instant  case 
we  are  not  required  to  pass  upon  the  ques- 
tion whether  a  workman,  who  in  the  course 
of  his  employment  has  contracted  a  disease 
of  the  nature  of  typhoid  fever  or  glanders, 
should  be  held  to  have  sustained  a  physical 
injury  by  accident,  and  we  express  no  opin- 
ion on  that  question;  but,  in  considering  this 
portion  of  the  respondent's  argument,  we 
would  point  out  that  there  Is  authority  for 
such  contention,  even  upon  the  analogy  of 
cases  involving  the  law  of  accidoit  Insurance. 

The  re^Kmdent  has  further  urged  upon  our 
consideration  the  claim  that  the  disease  of 
heat  stroke  should  be  regarded  as  in  the 
lame  class  with  lead  poisoning  and  other  oc- 
cupational diseases  ;  and  it  has  dted  a  niuu- 
ber  of  cases  to  us  which  hold  that  such  a 
disease,  when  contracted  in  the  course  of  a 
workman's  employment,  is  not  to  be  regard- 
ed as  an  injury  resulting  from  accident. 
There  are  many  other  cases  in  the  English 
and  American  reports  which  might  have  be&i 
cited  to  the  same  effect.  In  most  of  them 
It'  has  been  regarded  as  an  Important  con- 
sideration, as  was  said  by  the  Supreme  Court 
of  Michigan  in  Adams  v.  Acme  White  Lead 
&  Color  Works,  182  Mich.  157,  148  N.  W. 
485,  L.  R.  A.  1916A,  283,  Ann.  Cas.  i916D. 
689,  cited  on  the  respondent's  brief,  that  lead 
poisoning  does  not  arise  suddenly  and  vio- 
lently, but  comes  only  after  long  exposure. 
"In  occupational  diseases  it  is  drop  by  drop, 
it  is  little  by  little,  day  after  day,  for  weeks 
and  months,  and  finally  enough  is  accumu- 
lated to  produce  symptoms."  Although  the 
Michigan  court  held  that  their  compensation 
act  did  not  provide  recovery  for  Industrial 
or  occupational  diseases,  because  such  dis- 
eases did  not  arise  from  accident,  that  court 
did  hold,  in  La  Veck  v.  Parke  Davis  &  Co., 
190  Mich.  604,  157  N.  W.  72,  L.  R.  A.  1916D. 
1277,  that  a  workman  who  suffered  paraly- 
sis resulting  from '  the  rupture  of  a  small 
blood  vessel  In  the  brain,  caused  by  over  ex- 
ertion in  a  room  where  a  high  degree  of  heat 
was  required,  was  entitled  to  compensation 
for  accident  within  the  Workmen's  Compen- 
sation Act,  and  held,  further,  that  Adams  v. 
Acme  White  Lead  &  Color  Works,  supra, 
was  not  controlling. 

The  word  "accident"  is  not  one  of  precise 
meaning  as  that  word  is  used  in  the  various 
compensation  acts.  In  the  case  of  Hensey  v. 
White  (1900)  1  Q.  B.  481,  the  Court  of  Appeal 
hud  applied  the  word  "fortuitous"  to  the 
term  "injury  by  accident."  In  Fen  ton  v. 
Thorley  (1003)  App.  Cas.  443,  in  the  House  of 
Lords,  I»rd  Macnaghten  said  that  the  use  of 
the  word  "fortuitous"  was  to  t)e  regretted.  If 
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It  introduced  the  element  of  haphazard  it 
was  misleading  and  not  warranted  by  any- 
thing in  the  act;  and  he  came  to  the  concln- 
aion  that: 

"The  expreteion  'accident'  is  used  in  the  pop- 
ular and  ordinary  sense  of  the  word  as  denoting 
an  Dnlooked  for  mishap  or  an  untoward  event 
wbiich  is  not  expected  or  designed." 

In  the  same  case  to  the  same  point  Lord 
Sband  held  that  the  word  "denotes  or  in- 
cludes an  unexpected  personal  injury  result- 
ing to  the  workman  in  the  course  of  his  em- 
ployment from  any  uulooked  for  mishap  or 
occurrence."  Lord  Undiey  in  the  same  case 
said  that  it  was  not  a  technical,  legal  term 
with  a  clearly  defined  meaning;  that  "with 
reference  to  legal  liability  an  accident  means 
an  unintended  and  unezi>ected  occurrence 
which  produces  hurt  or  loss."  All  of  these 
attempted  definitions  of  the  word  come  to  the 
same  thing.  In  the  House  of  Liords  the  mean- 
ing of  the  word  was  further  discussed  at 
great  length  in  very  elaborate  expressions  of 
opinion  in  Trim  Joint,  etc.,  v.  Kelly  (1914) 
App.  Cas.  667.  This  was  a  case  which  con- 
cerned the  right  of  the  dependent  of  an  assist- 
ant master  at  an  Industrial  school  to  receive 
compensation  for  the  death  of  said  master, 
who  had  been  assaulted  and  killed  by  two 
pupils  of  said  school  in  pursuance  of  a  pre- 
meditated plan  of  attack.  The  finding  that 
the  occurrence  was  an  accident  which  arose 
out  of  and  in  the  course  of  the  deceased's 
employment  was  afiirmed  in  the  House  of 
I^rds.  In  their  opinion  Viscount  Haldane,  £>. 
C,  and  others  held  that  when  Lord  Mac- 
naghten,  in  his  definition  in  Fenton  v.  Thor^ 
ley,  supra,  spoke  of  an  occurrence  not  design- 
ed, he  meant  undesigned  by  the  injured  per- 
son. A  contrary  view  was  expres.sed  by  Lord 
Dunedin  and  others.  Lord  Bedding  in  this 
case  gave  It  as  his  opinion  that  the  words 
"Injury  by  accident"  mean: 

"An  injury  caused  to  the  workman  by  some 
sudden  and  unexpected  occurrence,  whetner  the 
injury  was  inflicted  by  design  or  otherwise,  as 
distinguished  from  an  injury  caused  to  him  by 
some  gradual  process.  ioT  example,  if  a  work- 
man became  blind  in  consequence  of  an  explo- 
sion at  the  factory,  that  would  constitute  an 
injury  by  accident;  but  if  in  consequence  of 
the  nature  of  bis  emplc^ment  his  sight  was 
gradually  impaired  and  eventually  he  became 
blind,  that  would  be  an  injury,  but  not  an  in- 
jury by  accident." 

Lord  Redding  by  the  use  of  the  expression 
"sudden  and  unexpected,"  and  by  his  illus- 
tration, appears  to  put  emphasis  upon  the 
element  of  suddenness  and  lack  of  warning 
In  the  occurrence.  All  of  this  extended  dis- 
cussion of  the  meaning  of  the  term  in  ques- 
tion app<'ars  to  have  reflected  the  elaborate 
arguments  of  the  bar  of  which  Lord  Robert- 
son said,  in  Fenton  v.  Thorley,  supra: 

"Such  poring  over  the  word  'accident'  by  learn- 
ed counsel  has  evolved  some  subtle  reasoning 
about  these  sections.  I  confess  that  the  argu- 
ment seems  to  me  to  be  entirely  over  the  beads 
of  Parliament,  of  employers  and  of  workmen." 

From  all  this  discussion,  however,  covering 
many  pages  In  the  reports,  the  conclusion  of 


Lord  Macnaghten,  which  In  a  later  case  he 
referred  to  not  as  a  definition,  but  merely  a 
decision  that  the  word  was  to  be  takea  In  its 
ordinary  and  popular  sense,  has  been  accept- 
ed as,  on  the  whole,  the  best  Interpretation  of 
the  expression.  Applying  that  Interpretation 
to  the  facts  of  the  case  at  bar,  it  appears  to 
us  that  the  unusual  and  excessive  heat  In  the 
boiler  room,  producing  the  sudden  inability 
of  the  physical  system  of  John  Walsh  to  long- 
er resist  Its  debilitating  effects,  constituted 
a  chain  of  circumstances  which  may  fairly 
be  regarded  as  an  unlooked-for  mishap  not 
designed  and  undoubtedly  unexpected.  If  by 
reason  of  the  condition  of  the  floor  of  the 
boiler  room  the  deceased  had  slipped  and  had 
fallen,  as  a  result  of  which  a  disease  had  de- 
veloped in  his  brain  causing  his  death,  we 
think  no  one  would  have  questioned  that  his 
Injury  was  produced  by  accident.  Can  It 
reasonably  be  regarded  as  otherwise  when  by 
reason  of  the  high  temperature  of  the  air  in 
said  room  bis  physical  and  mental  stability 
is  overthrown,  and  a  physiological  derange- 
ment Is  set  up  which  causes  his  death?  The 
respondent  has  claimed  that  the  effect  of  the 
heat  upon  said  Walsh  was  not  sudden,  for  he 
complained  of  It  in  the  forenoon.  That  he 
should  have  been  made  uncomfortable  by  the 
heat  was  to  be  exi)ected ;  but  the  collapse  of 
his  physical  resistance  may  fairly  be  said  to 
have  been  sudden.  We  think  that  in  thus 
viewing  the  occurrence  we  have  not  confound- 
ed the  injury  with  the  accident  The  un- 
toward event  which  In  this  case  produced  the 
disability  from  which  John  Walsh  died  was 
the  aggregate  of  the  circumstances  culminat- 
ing In  the  breaking  down  of  his  physical 
stamina.  As  was  pointed  out  by  Lord  Rob- 
ertson, In  Fenton  v.  Thorley,  supra: 

The  word  "accident"  is  often  "used  to  denote 
an  unintended  and  unexpected  loss  or  hurt  apart 
from  its  cause;  and,  if  the  cause  is  not  known, 
the  loss  or  hurt  itself  would  certainly  be  called 
an  accident  The  word  'accident'  is  also  often 
used  to  denote  both  the  cause  and  the  effect,  no 
attempt  being  made  to  discriminate  between 
them.'* 

The  facts  in  this  case  are  somewhat  analo- 
gous to  the  situation  discussed  in  the  so-call- 
ed anthrax  cases.  Anthrax  is  a  disease  from 
which  sheep  and  goats  suffer.  The  germ  of 
the  disease  is  frequently  conveyed  In  the  fleece 
of  the  sheep  when  it  has  been  sheared  and 
sent  to  the  woolen  factory.  In  Higglns  v. 
Campbell,  6  W.  C.  C.  1,  it  appeared  that  the 
complainant  was  a  workman  in  a  wool-comb- 
ing factory.  In  the  course  of  his  employment 
he  became  Infected  with  the  anthrax  germ, 
and  the  disease  developed.  The  Judge  of  the 
Bradford  county  court  denied  the  workman's 
claim  for  compensation  on  the  ground  that 
the  disease  was  not  an  injury  by  accident.  In 
Turvey  v.  Brintons,  «  W.  C.  C.  1,  it  appeared 
that  the  husband  of  the  applicant  was  a  work- 
man «nployed  as  a  wool  sorter,  and  while  so 
engaged  in  handling  bales  of  Persian  wool,  a 
badllus,  or  germ,  of  anthrax  settled  In  the 
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corner  of  hla  eye,  and  caused  an  outbreak  of 
the  disease  from  whlcli  be  died.  The  Judge 
of  the  Kidderminster  county  court  held  that 
the  death  was  caused  by  an  accident,  and 
awarded  compensation.  Both  awards  came 
to  the  Court  of  Appeal,  and  were  disposed  of 
together.  The  Court  of  Appeal,  applying  the 
conclusion  of  Lord  Macnaghtea  set  out  supra, 
as  to  the  Interpretation  which  should  be  giv- 
en to  the  word  "accident,"  held  that  the 
catching  of  anthrax,  in  the  circumstances  of 
each  of  the  cases  before  it,  should  be  regard- 
ed as  "an  unlooked-for  mishap"  or  "an  un- 
toward event  which  was  not  expected  or  de- 
signed." An  appeal  from  this  Judgment  of 
the  Court  of  Appeal  in  the  case  of  Turvey  v. 
Brlnton  went  to  the  House  of  Lords,  and  was 
there  dismissed.  7  W.  C.  C.  1.  In  his  opin- 
ion the  Ij^rl  of  Halsbury,  L.  C,  said: 

"We  must  be  on  our  ^ard  that  we  are  not 
misled  by  medical  phrases  to  alter  the  proper 
application  of  the  phrase  'accident  causing  in- 
jury,' because  the  injury  inflicted  by  accident 
sets  up  a  condition  of  ttungs  which  medical  men 
describe  as  a  disease.  ♦  •  ♦  It  does  not  ap- 
pear to  me  that  by  calling  the  consequences  of 
an  accidental  injury  a  disease  one  alters  the 
nature  or  the  consequential  results  of  the  in- 
jury that  has  been  inflicted." 

In  the  same  case  Lord  Macnaghten  said: 
"The  accidental  character  of  the  iniury  is 
not,  I  think,  removed  or  displaced  by  the  fact 
that,  like  many  other  accidental  injuries,  it 
sets  up  a  well-known  disease,  which  was  im- 
mediately the  cause  of  death,  and  would  no  doubt 
be  certified  as  such  in  the  usual  death  certifi- 
cate." 

[4]  In  his  argument  and  brief  the  attorney 
for  the  respondent  has  classed  heat  stroke 
and  sunstroke  together,  and  has  urged  that 
neither  should  be  regarded  as  an  accident, 
but  that  each  is  an  inflammatory  disease  of 
the  brain.  The  word  "acddent"  as  usually 
interpreted  in  compensation ,  statutes  would, 
in  most  circumstances,  properly  be  applied  to 
both  mishaps.  Both  are  within  the  popular 
and  ordinary  conception  of  an  accident  And 
the  injury  arising  from  either  may  be  re- 
garded as  having  been  accidentally  received. 
But  as  stroke  by  lightning,  frostbite,  and  the 
like  are  due  \o  certain  forces  of  nature  to 
which  all  are  alike  exposed,  a  workman  suf- 
fering disability  from  the  action  of  either  of 
such  forces  while  engaged  in  his  work,  though 
he  is  suffering  an  injury  caused  by  accident 
in  the  course  of  his  employment,  cannot 
properly  be  regarded  as  suffering  an  acciden- 
tal injury  "arising  out  of  his  employment." 
In  a  number  of  cases,  however,  where  by 
reason  of  the  nature  of  his  occupation  the 
workman  is  especially  liable  to  injury  from 
either  of  these  forces  compensation  has  been 
allowed. 

In  Andrew  ▼.  Failsworth,  6  W.  O.  C.  11,  it 
appeared  that  a  bricklayer,  while  working  on 
a  scaffolding  23  feet  above  the  ground,  was 
struck  by  lightning  and  killed.  The  county 
court  Judge  held  that,  because  the  elevated 
place  where  the  deceased  man  was  working 
increased  the  risk  of  his  being  struck  by 
lightning,  the  accident  arose  "out  of"  the! 


employment  The  Judge  awarded  compensa- 
tion. This  award  was  approved  in  the  Court 
of  Appeal.  In  Morgan  v.  Owners  of  Zenalda, 
2  B.  W.  C.  C.  19,  it  appeared  that  a  seaman 
while  on  ship  in  a  Mexican  port  was  sent  over 
the  side  to  paint  the  vessel.  The  heat  at 
that  place  was  excessive,  and  he  was  s^zed 
with  sunstroke.  The  medical  evidence  was 
that  whUe  in  this  position  the  seaman  was 
running  greater  risk  than  when  ordinarily 
employed  on  decic,  aa  he  was  subjected,  not 
only  to  the  direct  rays  of  the  sun,  bnt  also  to 
the  reflected  rays  from  the  ship's  side.  In 
these  circumstances  the  county  court  judge 
was  of  the  opinion  that  the  man  was  suffering 
from  an  accident  which  arose  "out  of  and 
In  the  course  of  the  employment,  and  made 
an  award  in  his  favor.  Upon  appeal  tbe 
Court  of  Appeal  refused  to  disturb  the  award 
of  the  county  Judge.  In  all  cases  of  tbis 
character,  involving  injury  by  accident  aris- 
ing out  of  the  action  of  tbe  forces  of  nature^ 
the  controlling  consideration  has  been  wheth- 
er or  not  the  situation  of  the  injured  work- 
man was  such  that  the  Injury  by  accident  can 
properly  be  said  to  arise  "out  of"  his  employ- 
ment When,  however,  a  workman  has  been 
injured  In  the  course  of  his  employment  by 
reason  of  being  subjected  to  certain  conditions 
incident  thereto  and  not  common  to  the  Deigb- 
borhood  or  the  whole  community,  then  with- 
out question  the  injury  was  received  in  tbe 
course  of  his  employment  and  arose  out  of  it 
Of  tills  nature  were  the  injuries  received  by 
John  Walsh  in  the  case  at  bar.  Ttie  view 
which  we  have  taken  that  such  injuries  may 
properly  be  considered  as  accidental  Is  sup- 
ported by  a  number  of  cases  which  deal  with 
heat  stroke.  A  leading  case  of  that  kind  ia 
Ismay,  Imrie  &  Co.  v.  Williamson,  1  B.  W.  C. 
C.  232.  This  case  came  to  the  House  of  Lords 
upon  appeal  from  an  order  of  tbe  Court  of 
Appeal  in  Ireland,  which  had  awarded  com- 
pensation to  the  applicant  The  husband  of 
the  applicant,  while  at  work  in  the  stokehole 
of  the  Steamship  Majestic,  fell  in  a  faint  as 
the  result  of  an  attack  of  heat  stroke.  He 
was  taken  to  the  hospital,  and  died  soon  after. 
Lord  Loreburn,  L.  C,  said: 

"In  tbe  case  of  Fenton  v.  Thorley  the  mean- 
ing of  tbe  word  'accident'  was  very  closely  scru- 
tinized. That  case  stands  aa  a  conclusiTe  au- 
thority, and  I  would  not  depart  from  it  if  I 
could,  nor  need  1  repeat  what  was  there  said. 
The  only  question  is  of  applying  the  law  there 
laid  down  to  the  particular  facts  of  this  case. 
In  my  view  this  man  died  from  an  accident 
What  killed  him  was  a  heat  stroke,  coming  sud- 
denly and  unexpectedly  upon  him  while  at  work. 
Such  a  stroke  is  an  unusual  effect  of  a  known 
cause,  often  no  doubt  threatened,  but  generally 
averted  by  precautions,  which  experience  in 
this  instance  had  not  taught  It  was  an  un- 
locked for  mishap  in  the  course  of  the  employ- 
ment. In  common  language  it  was  a  case  ot 
accidental  death.  I  feel  that  in  construing  this 
act  of  Parliament,  as  in  other  cases,  there  is  a 
risk  of  frustrating  it  by  excess  of  subtlety,  which 
I  am  anxious  to  avoid." 

In  Johnson  v.  Owners  of  Steamship 
Torrlngton,  3  B.  W.  Q.  C.  68,  the  finding  by 
a  county  court  Judge  that  a  fireman  on  board 
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ship,  exposed  to  heat  in  the  stokdiole,  and 
seen  frequently  drinking  water  there,  died  of 
cerebral  hemorrhage  brought  on  by  the  con- 
dition of  his  work,  bis  exposure  to  heat,  and 
the  drinking  of  water  was  not  disturbed  by 
the  Court  of  Appeal.  In  Maskery  v.  lADca- 
shlre  Shipping  Co.,  7  B.  W.  C.  C.  428,  it  ap- 
peared that  the  deceased  was  an  engineer 
who,  while  working  in  the  engine  room'  of  a 
steamship  in  the  Red  Sea,  sustained  a  heat 
stroke,  from  the  effects  of  which  he  died. 
The  county  court  judge  held  that  the  employ- 
ment of  an  engineer  in  the  Red  Sea  exposed 
him  to  risk  of  heat  stroke,  an  occurrence 
which  in  its  nature  was  fortuitous ;  that  the 
man's  death  therefrom  was  due  to  an  accident 
arising  out  of  and  in  the  course  of  his  em- 
ployment. The  award  of  compensation  was 
approved  by  the  Court  of  Appeal.  Toj  the 
claim  that  the  heat  was  due  to  natural  causes, 
because  the  Red  Sea  is  always  very  hot,  the 
Master  of  the  Rolls  said  evidence  would  not 
be  required  to  prove  that  the  engine  room 
would  be  a  place  hotter  than  the  open  air. 
See,  also,  La  Veck  v.  Parke  Davis  &  Co.,  1»0 
Mich.  604,  157  N.  W.  72,  L.  R.  A.  19160, 
1277,  supra. 

The  decree  of  the  superior  court  is  affirmed, 
and  the  cause  is  remanded  to  tliat  court  for 
further  proceedings. 


DIMITRI  et  al.  v.  PETER  OIENOI  &  SON. 
(No.  5076.) 

(Supreme  Court  of  Rhode   Island.     Jane  27, 
1918.) 

1.  Death  «=»9o(2)— Wbongfoi-  Death— Dam- 
ages—Computation. 

.  i;nder  Gen.  Laws  1909,  c.  283,  {  14,  provid- 
ing that  actions  for  wrongful  death  shall  be 
brought  in  the  name  of  the  personal  representa- 
tive and  apportioning  the  recovery,  and  that  if 
there  is  no  personal  representative,  or  if  he  re- 
fuses to  sue,  action  may  be  brought  b.v  the  ben- 
eficiaries, an  action  must  be  considered  as 
though  it  were  brought  in  behalf  of  the  estate 
of  the  decedent  for  the  damage  to  that  estate, 
caused  by  the  death,  and  such  damages,  whether 
deceased  be  an  adult  or  a  minor,  are  to  be  com- 
puted by  ascertaining  the  gross  amount  of  the 
prospective  income  of  decedent,  based  upon  his 
expectancy  of  life,  after  deducting  therefrom 
what  decedent  would  have  to  lay  out  as  a  pro- 
ducer to  render  BPrvices,  computing  such  ex- 
pense according  to  his  situation  in  life,  his  means 
and  personal  habits,  and  reducing  the  net  result 
to  its  present  value. 

2.  Death  €=>95(2)— Wbonqful  Death— Dam- 
ages—Comp  utation. 

In  computing  damages  from  the  death  of  a 
minor,  under  Gen.  Laws  1909,  c.  283,  |  14,  the 
amount  of  decedent's  earnings  during  minority 
or  before  emancipation  are  not  to  be  considered 
in  ascertaining  bis  gross  prospective  earnings. 

Case  Certified  from  Superior  Court,  Provi- 
dence and  Bristol  Ounties. 

Trespass  on  the  case  by  Frank  Dimltrl 
and  others  against  Peter  Cienci  &  Son  to  re- 
cover for  wrongful  death.  Certified  from  su- 
perior court    Conclusions  stated. 


Comstock  &  Canning,  of  Providence  (Henry 
C.  Hart,  of  Providence,  of  counsel),  for  plain- 
tiffs. John  Henshaw,  of  Providence,  for  de- 
fendant 

SWEETLAND,  J.  This  is  an  action  of 
trespass  on  the  case  for  negligence  to  recover 
damages  for  the  death  of  one  Lulgi  Dimitri, 
alleged  to  have  been  caused  by  the  wrongful 
neglect  of  the  defendants  and  their  servants. 

The  plaintiffs  allege  that  they  are  respec- 
tively the  father  and  the  mother,  and  are  all 
of  the  next  of  kin  of  said  ZiUigi  Dimltrl,  de- 
ceased; that  they  are  suing  by  force  of  the 
statute  as  the  next  of  kin  of  said  Lulgi  for 
the  benefit  of  all  of  his  next  of  kin ;  that  no 
executor  or  administrator  has  been  appointed 
to  administer  his  estate ;  and  that  said  Lulgi 
at  the  time  of  his  injury  and  death  was  20 
years,  10  mcmths,  and  19  days  old.  The  case 
is  before  us  solely  with  reference  to  the 
proper  measure  of  damages  applicable  there- 
to. The  specific  point  is  set  forth  in  a  ques- 
tion of  law  certified  by  the  superior  court  to 
tills  court  for  determination.  The  question  is 
as  follows: 

"In  a  case  of  the  character  of  the  one  herein 
are  the  damages  to  be  measured  by  ascertain- 
ing the  gross  amount  of  the  prospective  income 
or  earnings  of  the  said  Luigi  Dimitri,  the  plain- 
tiffs' intestate,  based  upon  his  expectancy  of 
life  after  deducting  therefrom  what  said  de- 
ceased would  have  to  lay  out  as  a  producer  to 
render  services  or  to  acquire  the  money  or 
income  that  he  might  be  expected  to  produce, 
computing  such  expenses  according  to  his  situ- 
ation in  life,  his  means  and  personal  habits, 
and  then  reducing  the  net  result  so  obtained 
to  its  present  value?" 

The  defendants  cont»id  that,  as  the  de- 
ceased was  a  minor,  the  damages  recoverable 
are  limited  to  the  pecuniary  loss  which  the 
father  of  said  Luigi  sustained  by  reason  of 
t>elng  deprived  of  his  child's  services  during 
the  child's  minority ;  and  they  rely  upon  the 
authority  of  Schnable  v.  Providence  Public 
Market,  24  R.  I.  477,  53  Atl.  634.  That  case 
has  generally  been  followed  in  practice  since 
its  determination,  and  has  been  aiiproved  in 
the  later  cases  of  Powell  v.  Rousseau,  38  R.  I. 
295,  94  Atl.  867,  and  Russo  v.  Rhode  Island 
Co.,  38  R.  I.  323,  95  Atl.  666.  Schnable  v. 
Providence  Public  Market  was  an  action 
brought  by  a  father  to  recover  under  the 
statute  for  the  deatii  of  his  minor  child,  5 
years  old,  alleged  to  have  been  caused  by  the 
wrongful  neglect  of  the  defendant  In  its 
opinion  the  court  said: 

"In  an  action  of  this  sort  the  parent  can 
only  recover  the  net  value  of  the  child's  services 
during  his  minority." 

The  contention  of  the  plaintiffs  is  that  the 
rule  for  measuring  damages  in  all  cases 
brought  under  the  statute  to  recover  for  the 
death  of  a  peson  caused  by  the  wrongful  act; 
neglect,  or  default  of  another,  whether  the 
deceased  be  a  minor  or  an  adult,  is  that 
laid  down  in  McCabe  ▼.  Narragansett  Electric 
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Lighting  Co.,  26  R.  L  427,  59  Atl.  112,  as  fol- 
lows: 

"It  is  obvioas^  too,  that  the  loss  sustained  by 
the  plaintiff  here  is  the  present  value  of  the  net 
result  remaining  after  his  personal  expenses  are 
deducted  from  his  income  or  earnings.  To  as- 
certain this  it  is,  of  course,  necessary  to  ascer- 
tain first  the  gross  amount  of  such  prospective 
income  or  earnings,  •  then  to  deduct  therefrom 
what  the  deceased  would  have  to  lay  out  aa  a 
producer  to  render  the  service  or  to  acquire  the 
money  that  he  might  be  expected  to  produce, 
computing  such  expenses  according  to  his  station 
in  life,  his  means  and  personal  habits,  and  then 
to  reduce  the  net  result  so  obtained  to  its  pres- 
ent value." 

This  rule  has  since  been  followed  without 
exception  in  this  state  In  every  case  brought 
under  the  statute  to  recover  damages  for  the 
death  of  an  adult.  Reynolds  t.  Narragansett 
Electric  Lighting  Co.,  26  R.  I.  457,  59  Aa 
308 ;  Sebille  v.  Dunn,  99  Atl.  831,  and  many 
other  unreported  cases.  If  the  rule  In  the 
McCabe  Case  is  one  of  general  application, 
appropriate  in  an  action  Involving  the  death 
of  a  minor  as  well  as  in  one  to  recover  for 
the  death  of  an  adult,  then  the  rule  of  the 
Schnable  Case  and  that  of  the  McCabe  Case 
are  clearly  In  conflict.  Both  actions  were 
brought  under  the  same  statute,  which  stat- 
ute is  the  foundation  of  the  case  at  bar. 

Prior  to  1846  no  action  could  be  maintained 
at  common  law  to  recover  for  a  death  caused 
by  the  wrongful  act  of  another.  Then  Parlia- 
ment enacted  the  English  statute  of  9  and  10 
Victoria,  chapter  93,  known  as  Lord  Camp- 
bell's Act  This  was  "An  a«t  for  compensat- 
ing the  families  of  persons  killed  by  acci- 
dents." As  was  pointed  out  In  Lubrano  v. 
Atlantic  Mills,  19  R.  I.  129,  32  Atl  205,  34 
Ii.  R.  A.  797.  Lord  Campbell's  Act  was  not 
for  the  benefit  of  an  estate,  but  for  the  fami- 
ly.   Said  act  provided  that: 

"The  jury  may  give  such  damages  as  they 
may  think  proportionate  to  the  injury  resulting 
from  such  death  to  the  parties  respectively  for 
'<^hom  or  for  whose  benefit  such  action  shall  be 
brought." 

And  It  was  provided  that  the  amount  recov- 
ered should  be  divided  among  said  parties  in 
such  shares  as  the  Jury  should  direct.  After 
Lord  Campbell's  Act  the  states  of  this  coun- 
try, generally,  passed  statutes  providing  for 
recovery  against  a  person  or  persons  causing 
the  d«ith  of  another  by  wrongful  act,  neglect, 
or  default  The  provisions  of  these  acts  dif- 
fer widely.  Some  clearly  have  the  same  pur- 
pose as  the  English  act  They  give  to  the 
parties  for  whose  benefit  an  action  is  pro- 
Tided  pecuniary  compensation  for  the  loss 
which  they  have  suffered  through  the  death 
of  the  deceased.  In  others,  the  action  pro- 
vided may  be  regarded  as  one  brought  In  be- 
half of  the  decedent's  estate  to  recover  the 
value  of  the  decedent's  life,  with  the  provi- 
sion that  the  amount  recovered  shall  be  dis- 
tributed among  certain  named  beneficiaries 
as  the  statute  directs.  Such  distribution, 
however.  Is  made  without  reference  to  any 
special  3pecnnlary  loss  whldi  the  beneficiaries 


may  have  suffered  by  reason  of  the  dece- 
dent's death.  In  1853  the  original  Rhode 
Island  statute,  providing  for  a  recovery  on 
account  of  a  death  by  wrongful  act,  was 
passed.  This  act  has  been  amended  and  re- 
arranged from  time  to  time  until  when 
Schnable  v.  Providence  Public  Market  su- 
pra, was  decided  in  1902,  it  was  substantially 
In  the  form  in  which  it  now  appears  as  sec- 
tion 14,  c.  283,  General  Laws  1909.  Said  sec- 
tion, so  far  as  It  relates  to  the  question  be- 
fore us,  is  as  follows: 

"Sec.  14.  Whenever  the  death  of  a  pexscMi  shall 
be  caused  by  the  wrongful  act,  neglect,  or  de- 
fault of  another,  and  the  act,  neglect,  or  de- 
fault is  such  as  would,  if  death  had  not  ensued, 
have  entitled  the  party  injured  to  maintain  an 
action  and  recover  damages  in  respect  thereof, 
the  person  who,  or  the  corporation  which,  would 
have  been  liable  if  death  had  not  ensued  shall 
be  liable  to  an  action  for  damages,  notwithstand- 
ing the  death  of  the  person  injured,  and  althoogfa 
the  death  shall  have  been  caused  under  such  cir- 
cumstances as  amount  in  law  to  a  felony.  Ev- 
ery such  action  shall  be  brought  by  and  in  the 
name  of  the  executor  or  admmistrator  of  such 
deceased  person,  whether  appointed  or  quali- 
fied within  or  without  the  state,  and  the  amount 
recovered  in  every  such  action  shall  one-half 
thereof  go  to  the  husband  or  widow,  and  one-half 
thereof  to  the  children  of  the  deceased,  and  if 
there  be  no  children  the  whole  shall  go  to  the 
husband  or  widow,  and,  if  there  be  no  husband 
or  widow,  to  the  next  of  kin,  in  the  proportion 
provided  by  law  in  relation  to  the  distribution 
of  pergonal  property  left  by  persona  dying  in- 
testate: Provided,  that  every  such  action  shall 
be  commenced  within  two  ]>-ears  after  the  death 
of  such  person.  _  If  there  is  no  executor  or  ad- 
ministrator, or  if,  there  being  one,  no  action  is 
brought  in  his  name  within  six  months  after 
the  death,  one  action  may  be  brought  in  the 
names  of  all  the  beneficiaries,  either  by  all.  or 
by  part  stating  that  they  sue  for  the  benefit  of 
all,  and  stating  their  respective  relaUons  to  the 
deceased." 

The  answer  which  should  be  given  to  the 
question  before  us  depends  upon  the  view 
we  take  as  to  the  pnrtwse  of  our  statute  Is 
It  Intended  to  provide  recovery  In  order  to 
compensate  the  beneficiaries  for  the  loss 
which  they  have  suffered,  or  is  It  an  action 
in  behalf  of  the  decedent's  estate?  If  the 
former,  then  the  decision  in  the  Schnable 
Case  is  based  upon  a  sound  principle,  al- 
though perhaps  not  entirely  in  accord  with 
the  weight  of  authority  in  some  particulars. 
Said  decision  appears  to  have  been  rendered 
after  a  consideration  of  a  number  of  cases 
from  other  jurisdictions,  which  cases  are  citr 
ed  in  the  opinion  and  are  considered  by  the 
court  aa  having  been  brought  "under  statutes 
similar  to  ours."  It  appears  from  an  exam- 
ination that  such  statutes  are  generally  of 
the  class  which  follows  Lord  Campbell's  Act 
and  provides  for  the  recovery  of  compensa- 
tion for  the  pecuniary  loss  which  results 
from  the  decedent's  death  to  the  person  or 
persons  for  whose  benefit  the  action  is 
brought 

In  McCabe  ▼,  Narragansett  Electric  light- 
ing Co.,  27  R.  L  272,  61  Atl.  667,  the  court 
considered  the  plalntilTs  motion  for  a  rear^ 
gument  after  the  opinion  reported  In  26  R.  I 
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427,  5d  Atl.  112,  supra,  analyzed  at  length 
the  provlsionB  of  our  Btatate,  and  considered 
Its  nature  and  purpose.  The  court  then 
reached  the  conclusion  that  our  statute  dif- 
fers widely  from  Lord  Campbell's  Act  and 
the  Canada  statute  of  the  same  klnd^  that 
an  action  under  our  statute  "should  be  con- 
sidered as  though  It  were  brought  In  behalf 
of  the  estate  of  the  decedent  for  the  damage 
to  that  estate  caused  by  the  death  In  ques- 
tion." The  reasoning  upon  which  this  con- 
clusion Is  based  appears  to  us  to  be  sound, 
and,  as  we  have  said  above,  It  has  been 
adopted  without  question  In  all  later  cases 
when  the  decedent  has  been  of  full  age. 
Should  a  different  view  of  the  purpose  of  the 
statute  be  taken,  when  the  decedent  is  a 
minor?  The  statute  In  Its  language  makes 
no  distinction,  and  In  our  opinion  a  difference 
In  construction,  based  upon  a  difference  in  the 
ages  of  decedents,  would  be  entirely  unwar- 
ranted. If  in  the  case  of  a  minor  the  re- 
covery provided  In  the  act  is  for  damages  to 
the  minor's  estate,  aa  we  believe  it  is,  then 
we  are  forced  to  the  conclusion  that  the 
rule  for  the  measuronent  of  damages  stated 
in  the  Schnable  Case  is  based  upon  a  mis- 
conception of  the  purpose  of  the  act ;  for  that 
rule  proceeds  upon  the  theory  tliat  the  re- 
covery by  the  parent  is  for  the  pecuniary  loss 
«rblch  the  parent  has  suffered  by  being  de- 
prived of  the  services  of  his  minor  chUd  dur- 
ing that  child's  minority. 

[1  ]  After  a  full  consideration  of  the  matter 
(ve  have  reached  the  opinion  that  the  rule  of 
Schnable  v.  Providence  Public  Market  is  er- 
ronectus,  and  that  In  so  far  aa  said  case  deals 
with  the  measurement  of  damages  it  should 
be  overruled.  Sweet  v.  Providence  &  Spring- 
field R.  R.  Co.,  20  R.  I.  785,  40  Atl.  237,  was 
an  action  brought  to  recover  damages  caused 
by  the  death  of  a  minor,  and  was  decided 
In  1890.  In  that  case  this  court  apparently 
took  a  position  as  to  the  purpose  of  the  Rhode 
Island  statute  not  In  accord  with  the 
later  opinion  In  Schnable  v.  Providence  Public 
Market ;  for  in  the  Sweet  Case  the  court  held 
that  the  Carlisle  Life  Tables  were  pr(^erly 
Introduced  at  the  trial.  If  recoverj'  Is  to  be 
limited  to  damages  caused  by  the  loss  of  a 
child's  services  during  minority,  then  the 
child's  expectancy  of  life  is  Immaterial. 

In  the  consideration  of  cases  brought  un- 
der statutes  similar  to  ours,  the  courts  In  a 
number  of  jurisdictions  have  reached  con- 
clusions in  accord  with  that  which  we  have 
here  expressed.  Nelson  v.  Branford  Lighting 
&  Water  Co.,  75  Conn.  548,  54  Atl.  303 ;  War- 
ren V.  Manchester  Street  Railway,  70  N.  H. 
352,  47  Atl.  735;  Carney  v.  Concord  Street 
Railway,  72  N.  H.  364,  57  Atl.  218;  Russell 
V.  steamboat  Co.,  126  N.  C.  961,  36  8.  B. 
191;  TuUy  v.  P.  W.  &  B,  R.  R.,  3  Pennewlll 
(Del.)  456,  50  AtL  95 ;  Chesapeake  &  O.  Ry. 
Co.  V.  Hawkins,  174  Fed.  697,  98  C.  C.  A 


443,  26  L.  R.  A.  (N.  S.)  309;  Chesapeake  & 
O.  Ry.  Co.  V.  Lang's  Adm'r,  100  Ky,  221,  88 
S.  W.  503,  40  S.  W.  451,  41  S.  W.  271;  L. 
&  N.  R.  R.  Co.  V.  Engleman's  Adm'x,  146  Ky. 
19,  141  S.  W.  874;  De  Amado  v,  Friedman, 
11  Ariz.  56,  89  Pac.  588 ;  Florida  East  Coast 
Ry.  Co.  V.  Hayes,  67  Fla.  101,  64  South,  504. 

[2]  As  the  deceased  was  a  minor,  the 
amount  of  hla  earnings  during  minority 
should  not  be  considered  in  ascertaining  the 
gross  amount  of  his  prospective  income  or 
earnings,  unless  it  appears  that  during  mi- 
nority he  had  been  emancipated,  in  which  lat- 
ter case  the  amount  of  his  earnings  up  to 
the  time  of  his  emancipation  should  not  be 
considered  in  the  computation.  For  if  he 
had  lived,  and  had  not  been  emancipated, 
such  Income  or  earnings  would  have  belonged 
to  his  father  until  the  minor  reached  the 
age  of  21  years;  hence  the  loss  of  earnings 
untU  that  time  forms  no  part  of  the  damage 
to  his  estate,  caused  by  his  death. 

With  the  proviso  contained  in  the  above 
suggestion  we  answer  the  question  certified 
in  the  affirmative. 

The  papers  in  the  case  with  this  decision 
certified  thereon  are  sent  back  to  the  Bupcrior 
court  for  further  proceedings. 


ARMOUR  ft  CO.  et  •!.  v.  NEW  YORK,  N.  H. 
&  H.  R.  CO.  et  al.    (No.  395.) 

(Supreme  Court  of  Rhode  Island.    June  19, 
1918.) 

1.  Rah-roads  «=>99(2)— "Gbadk  Cbossino"— 
ABotmow  op— Statutb. 

Pub.  Laws  1911-12,  c.  896,  providinf  for 
elimination  of  "grade  crossings  •  •  ♦  at 
streets  named  therein,  construed  to  require  elimi- 
nation of  all  tracks  on  the  level  of  such  streets, 
a  grade  crossing  being  the  crossing  of  a  rail- 
road locati<Hi  by  a  highway  on  the  level  of  the 
railroad,  regardless  of  the  number  of  tracks 
laid  upon  the  railroad  roadbed  at  the  point  of 
crossing.  * 

[Ed.  Note.— For  olher  definitions,  see  W(7rd8 
and  Phrases,  First  and  Second  Series,  Grade 
Crossing.] 

2.  Statutes  «=5>211— Constbuction— Titlk— 
Otheb  Pbovisions  of  the  Act. 

In  construing  an  ambiguous  provision  of 
a  statute,  the  title  of  the  act,  as  well  as  other 
provisions  thereof,  may  be  considered  in  ascer- 
taining legislative  intent. 

3.  Railroads  «=»99(1)— Aboution  or  Obadb 
Cbobsingb— Statute— "Absubed  . " 

In  Pub.  Laws  1911-12,  c.  806,  an  act  to 
eliminate  grade  crossings  'that  the  safety'  of 
the  public  may  be  assured,"  the  word  "assured" 
means  to  make  certain  and  put  beyond  doubt. 

4.  Railboads  «=»99(2)— Abolition  oof  Obahb 
Cbossimos— Spus  Tbacks— Statutes— "Al- 

Pub.  Laws  1911-12,  c.  896,  providing  that 
grnde  crossings  on  certaia  apecified  streets 
shall  be  eliminated  and  altered,"  requires  re- 
moval of  all  tracks  on  the  streets  mentioned, 
the  word  "altered"  being  insufficient  to  show 
legislative  intent  to  permit  continued  opera- 
tion of  spur  tracks  infrequently  used,  where 
purpose  of  act  as  shown  by  title  and  other  pro- 
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Tisiong  thereof  was  abolition  of  all  grade  crow- 
ingg  on  such  street. 

[M.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Senes,  Alter.] 

6.  Railboaos  «=s>99(4)— Aboution  of  Grade 
Crossings— Power  or  Cohmisbioxers. 
The  power  to  eliminate  grade  crossings  at 
a  certain  point  includes  the  power  to  remove 
spur  tracks  at  snch  points  to  another  location; 
such  power  being  necessary  to  enable  the  rail- 
road to  continue  serving  public  as  a  carrier. 

6.  Eminent  Domain  9=946  —  Removai.  of 
Spur  Tracks. 

The  removal  of  spur  tracks  incident  to  the 
elimination  of  grade  crossings  of  which  such 
tracks  form  a  part,  without  compensating  the 
merchants  and  industries  using  such  spur 
tracka  for  their  loss  in  being  deprived  thereof, 
is  not  in  violation  of  their  constitutional  rights; 
the  custom  of  railroads  in  furnishing  such  fa- 
cilities giving  the  merchants  no  property  rights 
therein. 

7.  Eminent  Domain  «s>2(8)  —  Abolition  of 
Grade  Cbossinqs. 

Pub.  Ivaws  lOH-12,  c.  896,  providing  for 
elimination  of  ^rade  crossings,  is  not  unconsti- 
tutional as  taking  private  property  of  the  rail- 
roads without  compensation  therefor,  no  prop- 
erty being  taken,  and  the  right  given  railroad 
by  state  to  have  a  track  at  the  location  of  such 
crossing  being  subject  to  the  police  power  of 
the  state  to  require  abandonment  of  crossing 
when  public  safety  demands  it. 

8.  Kailboads  <g=99(4)  —  Grade  Crossings  — 
Elimination  —  Proceedinos  of  Commis- 
sioners. 

Where  the  decision  of  the  grade  crossing 
commissioners,  recommending  that  spur  track 
be  allowed  to  remain,  was  amended  by  striking 
out  such  recommendation,  the  commissioners 
were  authorized  to  eliminate  the  spur  track, 
although  plat  filed  with  original  decision  did  not 
show  spur  track  to  be  removed. 

Appeal  from  Superior  Court,  Providence 
and  Bristol  Counties;  Chester  W.  Barrows, 
Judge. 

Suit  by  the  Providence  &  Worcester  Rail- 
road Company,  Armour  &  Co.,  and  others 
against  the  New  York,  New  Haven  &  Hart- 
ford Railroad  Comtpany  and  others.  De- 
fendants' demurrers  to  bill  sustained,  and 
hill  dismissed.  Plaintiffs  appeal.  Affirmed 
and  remanded  for  further  proceedings. 

Edwards  &  Angell  and  Champlln  &  Har- 
ris, all  of  Providence,  for  appellants.  Mum- 
ford,  Huddy  &  Emerson  and  Charles  C.  Mum- 
ford,  all  of  Providence,  for  respondents. 

SWEETLAND,  J.  This  Is  a  suit  in  equity 
brought  by  the  Providence  &  Worcester 
Railroad  Company,  Armour  &  Co.,  Swift  & 
Co.,  and  C.  C.  Hall  against  the  New  York, 
New  Haven  &  Hartford  Railroad  Company, 
the  members  of  the  Pawtucket  &  Central 
Falls  Grade  Crossing  Commission,  and  the 
city  of  Pawtucket  to  enjoin  the  removal  of 
a  certain  spur  track  in  the  city  of  Pawtucket 
which  crosses  Pine  and  Dexter  streets  at 
grade. 

The  complainants,  In  their  second  amend- 
ed bill  of  complaint,  in  substance  state 
among  other  things  that  the  New  York,  New 
ttaven  •&  Hartford  Railroad  Company  is 
the  lessee  and   operator  of  the  Boston  & 


Providence  Railroad  and  tbe  Providence  & 
Worcester  Railroad ;  that  tbe  ProvUmce  k 
Worcester  Railroad  Company  U  th^Wner 
of  an  undivided  half  of  tbe  land  on  wUcb 
the  tracks  operated  by  the  respondent  rail- 
road company  are  laid;  that  adjacent  to  la 
main  tracks  said  defendant  railroad  com- 
pany operates  the  spur  track  in  question; 
that  adjoining  said  spur  track  is  land  oc- 
cupied by  the  ccanplainants  Armour  &  Co., 
Swift  &  Co.,  and  C.  C.  Hall;  that  on  the 
land  so  occupied  by  them  the  said  compUlo- 
anta  liave  fitted  up  warehouses  and  expended 
large  sums  of  money,  relying  upon  the  cus- 
tom and  agreement  of  the  defendant  railroad 
company,  somewhat  Indefinitely  stated  In 
the  bill,  to  furnish  and  maintain  spur-track 
facilities  to  merchants  and  the  owners  of 
Industrlea  who  should  locate  along  its 
tracks;  that  the  respondents  the  members 
of  the  Pawtucket  &  Central  Falls  Grade 
Crossing  CommLsslon  derive  their  authority 
from  chapter  896  of  the  Public  Laws  approv- 
ed April  29,  1912,  entitled,  "An  act  providing 
for  the  abolition  of  certain  grade  crossings 
in  the  cities  of  Pawtucket  and  Central 
Falls";  that  said  commission  has  authorized 
and  employed  the  New  York,  New  Haven  & 
Hartford  Railroad  Company  to  do  the  work 
contemplated  by  said  act  In  accordance  with 
a  certain  plat  and  decision  of  said  commis- 
sion approved  by  the  superior  court;  that 
the  respondents  intend  to  enter  upon  said 
spur  track  and  rouove  it  and  break  the 
connection  between  said  spur  track  and  the 
main  tracks  of  the  respondent  railroad  com- 
pany; that  the  respondents  have  made  no 
pl«ii  to  provide  for  spur-track  facilities  in 
tbe  future  to  replace  those  which  they  intend 
to  destroy,  and,  if  no  substituted  facilities 
are  provided,  the  action  of  the  respondents 
will  result  in  Irreparable  injury  and  loss  to 
tbe  complainants;  wherefore  tbe  complain- 
ants ask  tliat  tbe  respondents  be  restrained 
temporarily  and  pwmanently  from  removing 
or  in  any  way  Interfering  with  said  spur 
track  or  any  part  thereof.  To  the  second 
amended  bill  of  complaint  the  respondents 
severally  demurred,  and  have  respectively 
set  out  like  grounds  of  demurrer.  Said  de- 
murrers were  heard  t>efore  Mr.  Justice  Bar- 
rows in  the  superior,  court,  and  were  sus- 
tained upon  the  third  and  fourth  grounds  of 
demurrer.  The  third  and  fourth  grounds 
are  as  follows: 

"(3)  By  the  laws  of  the  state  of  Rhode  Island 
these  defendants  constitute  the  Pawtucket  t 
Central  Falls  Grade  Crossing  Commission,  and 
in  that  capacity  are  under  obligation  to  remove 
certain  grade  crossings  in  the  amended  bill 
mentioned,  and  to  remove  the  grade  crossing 
caused  by  the  maintenance  of  the  spur  track  in 
said  bill  of  complaint  mentioned. 

"(4)  That  said  defendants,  as  the  Pawtucket 
ft  Central  Falls  Grade  Crossing  Commission, 
as  aforesaid,  are  under  obligation  to  remove 
so  much  of  the  spur  track  in  said  amended  bill 
of  complaint  mentioned  as  crosses  at  grade  the 
highways  in  the  city  of  Pawtucket  known  «» 
Pine  street  and  Dexter  street." 
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A  decree  was  entered  In  the  superior  court, 
dismissing  said  second  amended  bill,  and 
the  cause  is  before  us  upon  the  complain- 
ants' appeal  from  said  decree. 

[1-4]  The  complainants  contend  that  chap- 
ter 806  of  the  Public  Laws  neither  requires 
nor  empowers  the  Grade  Crossing  Commis- 
sion to  eliminate  the  spur  track  In  question, 
and,  further,  If  the  act  does  empower  the 
elimination  of  said  spur  track,  It  Is  uncon- 
stitutional. Said  chapter  896,  In  our  opin- 
loji,  as  Its  title  Indicates,  was  an  act  in  the 
interest  of  public  safety  for  the  purpose  of 
abolishing  grade  crossings  on  Pine,  Dexter, 
and  Broad  streets  In  the  city  of  Pawtucket. 
The  complainants  In  their  argument  hare 
laid  considerable  stress  upon  the  following 
language  in  the  first  section  of  the  act: 

"In  order  that  the  safety  of  the  public  may 
be  assured  the  grade  crossings  at  Pine  street 
Dexter  street  and  Broad  street,  in  the  city  of 
Pawtucket  •  *  •  shall  be  eliminated  and 
altered." 

The  complainants  urge  that  from  this  lan- 
guage the  intent  of  the  General  Assembly 
appears  that  the  commission  created  by  the 
act  should  either  eliminate  or  alter  the 
grade  crossings  on  the  designated  streets 
In  fi.  manner  reascmably  to  secure  the  safe- 
ty of  the  public.  At  the  time  of  the  passage 
of  the  act  Pine  street  and  Dexter  street 
each  crossed  said  spur  track  and  two  through 
tracks  of  the  defendant  railroad  at  grade. 
The  complainants  in  the  course  of.  their  ar- 
gument appear  to  consider  the  crossing  of 
each  of  said  tracks  by  Pine  and  Dexter 
streets,  respectively,  as  constituting  a  sepa- 
rate grade  crossing;  1.  e.,  that  on  Pine  street 
there  were  three  grade  crossings,  and  on 
Dexter  street  there  were  also  three  grade 
crossings.  The  complainants  urge  that  while 
the  safety  of  the  public  might  require  that 
the  grade  crossings  at  the  through  tracks 
on  Pine  and  Dexter  streets  should  be  elim- 
inated, the  grade  crossings  at  the  spur  track 
on  those  streets  might  well  be  allowed  to 
remain  because  of  the  more  Infrequent  use 
of  said  track,  and  that  the  grade  crossings 
at  said  spur  track  might  be  "altered"  by 
some  change  in  the  manner  of  its  use.  In 
our  opinion  the  construction  thus  given  to 
the  act,  in  the  particulars  referred  to.  Is 
not  warranted.  A  grade  crossing  In  the 
ordinary  sense,  and  as  that  expre88l(m  is 
used  In  the  act,  refers  to  the  crossing  of  a 
railroad  location  by  a  hi^way  on  the  level 
of  the>  railroad,  whatever  be  the  number  of 
tracks  laid  upon  the  railroad  roadbed  at  the 
point  of  crossing.  On  Dexter  street  and 
on  Pine  street  respectively  there  was  but 
one  grade  crossing.  If  the  word  "altered" 
in  the  first  section  of  the  act  is  used  in  the 
sense  of  a  change  In  a  grade  crossing  with- 
out its  destruction,  then  the  expres8i<»i 
"eliminate  and  alter"  is  ambiguous;  for  it 
would  be  Impossible  for  the  commission 
to  both  eliminate  the  grade  crossing  on  ei- 
ther of  the  designated  streets  and  also  to 


change  it  without  destroying  its  IdenUty. 
In  this  uncertainty  we  may  look  to  the  oth- 
er provisions  of  the  act  and  even  to  its 
title,  if  thereby  aid  is  furnished  in  deter- 
mining what  was  the  intent  of  the  Leglsla- 
tiu-e.  From  the  title  of  the  act  it  appears 
that  the  General  Assembly  Intended  to  pro- 
vide for  the  abolition  of  grade  crossings  in 
Pawtucket  on  the  streets  named,  The  act 
also  declares  that  said  grade  crossings  are 
to  be  "eliminated  and  altered"  in  order  that 
the  safety  of  the  public  may  be  "assured;" 
1.  e.,  made  certain  and  put  beyond  doubt. 
While  it  may  be  true  that  in  the  operation 
of  said  railroad  its  use  of  the  through  tracks 
at  grade  has  more  elements  of  danger  and 
is  a  greater  menace  to  the  safety  of  the  pub- 
lic than  attends  the  use  of  said  spur  track 
at  grade,  nevertheless  the  operation  of  any 
steam  railroad  track  across  a  city  street 
on  the  same  level  is  by  no  means  free  from 
peril;  and  the  safety  of  the  public  cannot 
be  said  to  be  "assured"  wJien  such  a  situa- 
tion exists. 

From  an  examination  of  the  various  pro- 
visions of  the  act  we  are  of  the  opinion  that 
the  word  "altered"  in  the  first  section  should 
not  be  interpreted  in  a  way  to  permit  the 
continued  operation  of  any  of  the  tracks  of 
said  respondent  railroad,  either  on  Pine 
or  Dexter  streets,  at  the  same  level  as  the 
highway,  and  that  the  intention  of  the  Gen- 
eral Aaisembly  was,  as  the  title  of  the  act 
indicates,  to  require  the  removal  of  all  rail- 
road tracks  from  the  level  of  Dexter  and 
Pine  streets. 

[5]  The  complainants  further  contend  that 
the  commission  is  not  empowered  to  remove 
said  spur  track.  A  consideration  of  this 
point  seems  hardly  necessary,  in  view  of  our 
determination  that  the  act  contemjplated  the 
elimination  of  all  grade  crossings,  that  said 
epur  track  is  a  part  of  the  grade  crossings 
in  Pine  and  Dexter  streets,  and  that  breaks 
in  said  spur  track  at  those  points  would 
result  in  a  discontinuance  of  the  operation 
of  said  trade.  The  complainants,  however, 
appear  to  urge  that,  whatever  may  be  the 
intent  of  the  act,  it  fails  to  confer  sufiicient 
power  upon  the  commission  to  enable  it  to 
remove  said  track.  For  the  purp4^  of  car- 
rying out  the  provisions  of  the  act  very 
broad  powers  have  been  ^ven  %o  the  com- 
mission. It  is  provided  that  "said  commis- 
sion shall  prescribe  the  manner  and  limits 
»  ♦  ♦  of  the  location  of  the  railroads," 
and  "shall  specify  ♦  •  •  what  changes 
Bhalh  be  made  In  the  manner  in  which  the 
tracks  of  the  railroad  corporaticm  shall  be 
carried  through  said  dtles  •  *  *  and 
what,  if  any,  changes  shall  be  made  in  the 
location  of  the  right  of  way  and  in  the 
grades  and  alignments  of  the  tracks  of  said 
railroad  corporations."  These  provisions, 
in  our  opAnion,  gave  to  said  commission 
ample  authority  for  their  action  in  removing 
the  right  of  way  of  the  respoudoit  railroad 
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from  Its  former  location  to  a  new  location 
a  considerable  distance  to  the  nortb.  This 
change  In  location  necessarily  resulted  in  a 
discontinuance  of  the  use  of  all  the  tracks 
at  the  former  location.  On  this  point  the 
complainants  insist  that  the  respondents  In 
their  argument,  and  that  Mr.  Justice  Bar- 
rows In  his  rescript,  have  unwarrantably 
enlarged  the  power  of-  the  commission  to 
eliminate  gi-ade  crossings  Into  a  power  to 
eliminate  tracks,  and  hence  to  eliminate  the 
service  furnished  by  such  tracks.  The  ab- 
olition of  the  grade  crossings  at  Pine  and 
Dexter  streets  of  necessity  resulted  in  the 
removal  of  the  spur  track  at  those  points. 
A  discontinuance  of  the  use  of  that  track 
and  a  removal  of  the  railroad's  right  of 
way  to  another  location  resulted  In  the  in- 
ability of  the  respondent  railroad  company 
to  furnish  its  service  as  a  carrier  of  freight 
to  the  Industries  and  merchants  whose  es- 
tablishments adjoined  said  track  In  exact- 
ly the  manner  in  which  It  had  formerly 
been  able  to  do.  The  complainants  correct- 
ly state  that  there  is  nothing  in  the  act 
which  shows  an  intent  on  the  part  of  the 
General  Assembly  to  destroy  any  of  the 
powers  or  the  ability  of  the  respondent  rail- 
road company  to  serve  the  people  of  Paw- 
tucket  as  a  common  carrier.  To  effectual- 
ly carry  out  the  purpose  of  the  act  in  ques- 
tion great  changes  were  required  to  be  made 
in  the  location  of  the  tracks,  frelghtyards, 
and  passenger  depots  of  the  respondent  rail- 
road, and  In  the  manner  In  which  its  freight 
and  passenger  service  is  to  be  performed. 
These  changes  must  Inevitably  result  in  in- 
convenience and  perhaps  hardship  to  scmie 
individuals.  It  cannot  be  expected  that  such 
rearrangements  In  the  interest  of  pubUc 
safety  can  be  made,  and  that  all  former 
conveniences  and  special  advantages  to  in- 
dividuals shall  still  remain  undisturbed. 
The  spur  track  in  question  was  but  part  of 
the  equipment  of  the  railroad  used  by  It  for 
the  delivery  of  freight,  which  it  had  brought 
to  Pawtucket  as  a  common  carrier.  This 
service  of  freight  delivery  which  the  re- 
spondent railroad  has  formerly  performed 
by  means  of  said  spur  track  at  the  place 
where  it  Is  now  located  can  be  performed 
by  the  use  of  another  track  at  the  new  loca- 
tion of  said  railroad;  and  there  cannot  fair- 
ly be  said  to  be  a  discontinuance  of  that 
service;  although  It  is  obvious  that  the 
change  in  location  will  deprive  the  complain- 
ants, other  than  the  Providence  &  Worcester 
Railroad  Company,  of  the  convenience^  and 
advantages  of  position  which  they  now  en- 
joy. 

[6]  It  Is  the  contention  of  the  complain- 
ants that,  if  said  act  empowers  the  ctMumis- 
sl<Hi  to  eliminate  said  spur  track,  it  Is  un- 
constitutional; for  sudi  elimination  would 
amount  to  a  taking  of  private  property  for 
pnbllc  Twe  without  compensation.  So  far 
as  the  complainants  Armour  &  Co.,  Swift  & 


Co.,  and  C.  0.  Hall  are  concerned,  the  prop- 
erty whl<ai  has  been  taken,  according  to  the 
complainants'  claim,  is  the  right  arising  to 
these  complainants  under  the  custom  and 
agreement  stated  in  the  blU  of  complaint, 
viz.  "an  unvaried  and  uniform  custom  and 
aKreement  of  said  defendant  the  New  York, 
New  Haven  &  Hartford  Railroad  Company 
and  its  lessors  to  furnish  trackage  and  to 
maintain  spur  track  facilities  to  all  sudi 
Industries  as  should  locate  alcHig  or  near 
their  main  track."  There  Is  no  allegation 
in  the  bill  of  a  definite  contract  entered  in- 
to by  the  complainants  with  the  respondent 
railroad  company;  and  the  indefinite  "cus- 
tom SldA  agreement"  stated  amounts  to  noth- 
ing more  than  a  statement  of  the  existence 
of  a  custom  generally  followed  by  all  rail- 
road companies  of  furnishing  spur  track 
connections  for  the  purpose  of  facllitatlu;; 
the  movement  of  freight  to  and  from  es- 
tablldiments  which  adjoin  the  rallroad'.s 
right  of  way.  The  merchants  and  indus- 
tries, which  thus  enjoy  the  accommodation 
furnished  by  spur  track  connections,  do  not, 
from  that  fact  and  the  existence  of  sucix 
custom,  acquire  &  property  right  In  such 
service.  When,  as  in  this  case,  the  state 
required  the  removal  of  the  railroad  loca- 
tion and  thus  severed  the  spur  track  con- 
nections, the  abutting  proprietors  may  suf- 
fer inconvenience  and  loss,  but  not  the  loss 
of  a  property  right  for  which  they  are  en- 
titled to  compensation.  As  to  the  complain- 
ant, the  Providence  &  Worcester  Railroad 
Company,  the  complainants  assert  that  the 
removal  of  the  spur  track  as  contemplated 
by  the  commission  would  deprive  said  com- 
plainant railroad  company  of  the  track, 
would  depreciate  the  value  of  the  land  over 
which  it  is  laid,  In  which  said  complainant 
has  an  undivided  half  interest,  would  con- 
ceivably make  said  complainant  liable  to 
the  other  complainants,  and  would,  when- 
ever the  lessee  railroad's  lease  terminates, 
deprive  said  complainant  of  a  lucrative 
source  of  revenue  by  taking  away  its  right 
to  continue  the  service  of  the  track  to  the 
other  complainants.  The  complainants  sub- 
mit that  any  attempt  on  the  part  of  the  Leg- 
islature to  empower  the  oommission  to  cause 
such  results  without  providing  for  the  paj'- 
ment  of  adequate  compensation  would  be  a 
flagrant  violation  of  the  property  rights  of 
the  complainant,  the  Providence  &  Worces- 
ter Railroad  Company.  There  Is  nothing  be- 
fore us  to  warrant  the  claim  that  the  land 
over  whidi  the  spur  track  is  laid  would 
materially  depreciate  in  value  If  said  spur 
track  is  removed,  nor  does  It  appear  from 
the  allegations  of  the  bill  that  the  removal 
of  said  spur  track  would  render  the  Provi- 
dence &  Worcester  Railroad  Company  lia- 
ble to  the  other  complainants;  nor  does  it 
appear  that  the  delivery  of  freight  directly 
from  the  railroad  cars  into  the  establish- 
ment of  the  other  complainants  furnishes  a 
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more  'lucrative  sonrce  of  Income"  to  the 
railroad  company  than  the  delivery  of  such 
freight  at  some  other  place.  But  if  all  of 
those  claims  of  the  complainant  were  sup- 
ported, the  removal  of  the  spur  track  would 
not  amount  to  the  taking  of  property  of  the 
Providence  &  Worcester  Railroad  Company 
for  which  it  would  be  entitled  to  receive 
compensation. 

[7]  In  support  of  their  claim  the  complain- 
ants have  cited  a  number  of  cases  In  which  It 
has  been  held  that  when  a  street  has  been 
laid  out  across  a  railroad's  right  of  way,  or 
across  land  used  by  it  for  railroad  purposes 
and  a  portion  of  said  land  has  been  taken, 
the  railroad  was  entitled  to  compensation. 
Missouri  Pacific  v.  Cass  County,  76  Neb.  396, 
107  N.  W.  773 ;  Chicago  &  Northwestern  Ry. 
Co.  V.  Cicero,  154  111.  056,  39  N.  E.  574;  Chi- 
cago, etc.,  V.  Naperville,  166  111.  87,  47  N. 
E.  734;  Grand  Rapids  v.  Grand  Rapids,  66 
Mich.  42,  33  N.  W.  15.  These  were  all  cases 
showing  the  exercise  of  the  power  of  eminent 
domain.  Such  cases  are  to  be  distinguished 
from  the  one  before  us.  Here  the  state  in 
the  exercise  of  its  police  power,  for  the  pub- 
lic safety,  has  removed  the  railroad  location, 
and  has  provided  elsewhere  more  ample  fa- 
cilities for  the  conduct  of  railroad  business. 
For  any  loss  arising  out  of  this  exercise  of 
the  police  jwwer  of  the  state  the  complainant 
railroad  company  is  not  entitled  to  compen- 
sation. When  the  Providence  &  Worcester 
Railroad  Company,  by  authority  of  the  state, 
acquired  its  railroad  location  and  its  right 
to  conduct  its  business  at  that  place,  it  did 
so  with  full  knowledge  that  at  any  time 
thereafter  the  General  Assembly,  for  the 
public  safely  and  welfare,  might  require  said 
location  to  be  abandoned  for  railroad  purpos- 
es. If  such  change  is  ordered,  the  law  is 
that  there  has  been  no  taking  of  property 
for  public  use,  for  which  compensation  must 
be  provided.  Commonwealth  v.  Tewksbury, 
11  Mete.  (Mas?.)  55;  American  Rapid  Tele- 
graph Cb.  v.  Hess,  125  N.  T.  641,  26  N.  E. 
919,  13  L,  R.  A.  454,  21  Am.  St.  Rep.  764; 
Jamieson  v.  Indiana,  etc.,  Co.,  128  Ind.  555, 
28  N.  B.  76,  12  L.  R.  A.  652;  Odd  Fellows 
Cemetery  v.  San  Francisco,  140  Cal.  226,  73 
Pac.  987. 

[>]  The  complainants  contend  that,  Irre- 
spective of  the  commission's  power,  It  Is 
not  authorized  by  the  plat  and  amended  de- 
cision, as  confirmed  In  the  proceedings  In 
the  superior  court,  marked  "Equity  No. 
2070,"  to  eliminate  the  spur  track.  The  act 
provides  that  the  "commission  shall  pre- 
scribe the  manner  and  limits  of  the  elimina- 
tion and  alteration  of  said  grade  crossings 
•  •  ••  and  of  the  location  of  the  rail- 
roads," and  "shall  specify  •  •  •  what  If 
any  changes  shall  be  made,"  and  "shall 
forthwith  return  its  decision  in  triplicate,  ac- 
companied by  plats  in  duplicate,  showing 
the  proposed  layout    •    •    ♦"    It  la  claim- 


ed by  the  complainants  that  In  making 
changes  the  commission  is  confined  to  those 
changes  which  are  definitely  specified  in  its 
plat  and  decision  as  confirmed.  In  the  deci- 
sion of  the  commission,  filed  In  the  superior 
court,  in  accordance  with  the  requirements 
of  said  act,  there  was  a  provision  for  the 
elimination  of  the  grade  crossings  at  Pine 
and  Dexter  streets.  Without  more,  as  we 
have  pointed  out  above,  this  would  have  pro- 
vided for  the  removal  of  the  spur  track  at 
each  of  these  crossings.  The  commission  did, 
however,  report  that  the  owners,  occupants, 
and  operators  of  Industries  adjoining  said 
spur  track  had  urgently  requested  the  com- 
mission to  permit  said  spur  track  to  remain 
at  its  present  location  and  grade;  that  the 
commission  was  doubtful  of  its  power;  but, 
if  in  the  opinion  of  the  court  It  was  within, 
the  jurisdiction  of  the  commission  so  to  do. 
It  recommended  that  this  side  or  spur  track 
be  allowed  to  remain  at  its  present  location 
and  grade.  The  commission  further,  report- 
ed that  the  side  track  was  shown  on  the 
accompanying  plat  as  said  track  then  exist- 
ed. On  the  plat  accompanying  the  decision 
the  two  through  tracks  crossing  Pine  and 
Dexter  streets  were  shown  In  dotted  lines, 
and  were  marked  "dotted  tracks  to  be  re- 
moved." The  spur  track  was  shown  in  solid 
lines.  Afterwards  the  superior  court,  upon 
motion  of  said  commission,  permitted  the 
amendment  of  the  decision  "by  striking  out 
the  recommendation  that  the  present  side 
track  between  Pine  street  and  Broad  street 
in  the  city  of  Pawtucket  be  allowed  to  re- 
main in  its  present  location  and  at  its  pres- 
ent grade."  No  change  was  made  in  the 
plat  which  accompanied  the  decision.  The 
decision  as  amended  was  afterwards  confirm- 
ed by  the  superior  court.  In  these  circum- 
stances the  complainants  urge  that  the  com- 
mission is  not  authorized  by  the  plat  and 
the  decision  as  confirmed  to  eliminate  the 
spur  track,  because  in  said  decision  it  is  not 
specifically  provided  that  said  spur  track  is  to 
be  removed  at  the  grade  crossings  on  Pine 
and  Dexter  streets,  and  because  it  Is  not 
Shown  upon  said  plat  that  said  spur  track  is 
to  be  removed.  In  onr  opinion  this  claim  is 
entirely  without  force.  Upon  the  confirma- 
tion of  the  amended  decision  the  commission 
was  authorized  to  eliminate  the  grade  cross- 
ings on  Pine  and  Dexter  streets,  including 
the  q>ur  track  in  question;  and,  in  view  of 
the  travel  of  the  matter,  clearly  shown  on 
the  record  in  the  superior  court,  the  plat 
delineating  the  spur  track  in  solid  lines  is 
not  inconsistent  with  the  amended  decision. 
We  find  no  merit  in  any  of  the  complain- 
ants' reasons  of  appeal.  The  decree  of  the 
superior  court,  sustaining  the  demurrers  to 
the  second  amended  bill  of  complaint  and 
dismissing  said  second  amended  bill  of  com- 
plaint, is  affirmed;  the  cause  is  remanded 
to  the  superior  court  for  further  proceedings. 
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RHODE  ISLAND  MALLEABLE}  IRON 
WORKS  V.  O.  K.  NUT  LOOK  CO. 

0.  K.  NUT  LOOK  CO.  y.  RHODE  ISLAND 

MALLEABLE  IRON  WORKS. 
(No.  5151-2.) 

(Sapreme  Conrt  of  Rhode  Island.    Jnne  19, 
1918.) 

1.  Contracts  «=»29  —  Qubstion  fob  Jxtbt  — 
Existence  of  Pabol  Contract. 

In  an  action  on  a  parol  agreement,  the  ex- 
istence thereof  is  a  question  for  the  jury,  where 
the  evidence  thereon  is  conflicting. 

2.  CONTKACTS    <S=sl70— IMFUED    AOBBEMENTa. 

The  terms  of  an  implied  contract  are  gener- 
ally to  be  ascertained  by  a  consideration  of  the 
acte  and  conduct  of  the  parties. 

3.  Sales  €=»8S— Tebms  op  Conteact— Ques- 
tion FOB  JUBT. 

In  action  by  manufacturing  company 
against  concern  for  which  it  had  manufactured 
castings,  whether  the  custom  of  the  latter  in  ac- 
cepting all  the  castings  offered  it  by  former  was 
so  established  and  uniform  as  to  authorize  an 
inference  that  latter  had  agreed  to  take  all  so 
offered  it  was  for  the  jury. 

4.  Sales  €=»177  — Pebfobmance  —  Place  of 
Delivebt. 

Where  buyer  had  agreed  to  bay  all  castings 
offered  it  by  seller  under  agreement  that  seller 
was  to  transport  them  to  a  storehouse  for  de- 
livery, seller  cannot  recover  for  breach  of  con- 
tract upon  buyer's  refusal  to  accept  the  eastings 
when  tendered  at  shipping  room  of  buyer's  man- 
ufacturing plant  and  which  had  not  been  trans- 
ported to  the  storehouse. 

5.  Appeal  and  Ebbob  «=>930(4)— Pbescuf- 
TioN— General  Verdict. 

A  general  verdict  will  be  presumed  to  be 
favorable  to  prevailing  party  on  every  issue 
involved  in  case. 

6.  Trial  (S=>296(1)— Instructions— Cube  of 
Ebbob. 

Where  plaintiff  sued  defendant  for  refusal 
to  accept  all  of  the  castings  offered  him,  in 
breach  of  agreement  to  accept  all  so  offered,  an 
illustration  that  a  tailor  had  no  right  to  deliver 
the  garments  of  a  suit  separately  did  not  lead 
jury  to  believe  that  a  delivery  of  different 
amounts  of  nuts  and  washers  could  not  be 
rightfully  made,  where  two  other  Illustrations 
and  statement  that  deliveries  were  made  by 
batches  negatived  such   inference. 

7.  Sales  <S=»02  —  Construction  —  Entire 
Contract. 

Where  the  business  relations  between  a 
manufacturing  concern  and  a  company  for 
whom  it  manufactures  castings  are  such  that, 
although  orders  were  given  from  time  to  time, 
the  time  of  delivery  and  the  amount  of  orders 
were  frequently  changed,  so  that  numerous  or- 
ders covering  more  than  a  year  were  in  part 
filled  and  in  part  incomplete,  the  relations  con- 
stituted an  entire  contract. 

8.  Pleading  <S=»385^Evidence  Admissible- 
Sufficiency  of  Allegations  —  Bill  of 
Pabticulabs. 

In  an  action  for  breach  of  a  contract,  evi- 
dence as  to  retention  of  patterns  by  defendant 
was  inadmissible,  where  there  was  no  allegation 
thereof  in  the  declaration,  although  the  bill  of 
particulars  contained  specification  of  damages 
because  of  such  retention. 

9.  Sales  <s=41  8(13)— Action  fob  Pailube  to 
Deliver— Damages. 

In  an  action  for  failure  to  manufacture  and 
deliver  castings,  plaintiff  can  recover  differ- 
ence between  contract  price  and  price  plaintiff 
was  compelled  to  pay  another  concern  to  manu- 


facture such  castings,  wheire  there  were  no  gneb 
castings  to  be  had  in  the  market;  Gen.  Laws 
1909,  c.  265,  §  5,  par.  3,  making  measure  o{ 
damages  difference  between  market  and  con- 
tract price,  being  applicable  only  where  there 
is  an  available  market. 

Exceptions  from  Superior  Court,  K«»t 
County;    John  Doran,  Judge. 

Action  by  the  Rhode  Island  Malleable  Iron 
Works  against  the  O.  K.  Nut  Lock  Company, 
and  an  action  by  the  O.  K.  Nut  Lock  Com- 
pany against  the  Rhode  Island  MaUeable 
Iron  Works;  both  actions  being  tried  to- 
gether. Judgment  for  the  O.  K.  Nut  Lock 
Company  In  both  actions,  and  the  Rhode  la- 
land  Malleable  Iron  Works  excepts.  In  for- 
mer action,  exceptions  are  overruled ;  in  lat- 
ter, some  overruled  and  some  sustained,  and 
cauae  remitted,  unless  plaintiff  flies  remit- 
titur. 

Quinn  &  Keman,  of  Providence^  for  O.  K. 
Nut  Lock  Co.  J.  Jerome  Hahn,  Hilllp  C. 
Joslin,  and  Alfred  G.  Chaffee,  aU  of  Provi- 
dence (Alexander  L.  Churchill,  of  Providence, 
of  counsel),  for  Rhode  Island  Malleable  Iron 
Works. 

PER  CURIAAL  The  above  entitled  causes 
are  before  this  court  on  bills  of  exceptions, 
both  presented  by  the  Rhode  Island  Malleable 
Iron  Works.  Both  causes  are  actions  of  as- 
sumpsit. In  the  action  in  which  the  Iron 
Works  is  the  plaintiff,  the  verdict  was  in 
favor  of  the  Nut  Lode  Company.  In  the 
other  action  the  Nut  Ixx*  Company  recover- 
ed a  verdict  against  the  Iron  Works  of 
$4,048.82.  Both  actions  were  tried  together 
under  a  stipulation  for  a  joint  trial. 

The  two  bills  of  exceptions  are  identical, 
each  containing  16  exceptions,  3  of  which  are 
waived  in  each  case,  and  certain  of  the  others 
are  urged  only  in  the  case  in  which  the  Nut 
Lock  Company  is   the  plaintiff. 

The  Nut  Lock  Company  owned  or  control- 
led certain  patented  devices  known  generically 
as  the  O.  K.  nut  lock.  A  type  most  largely 
manufactured  consisted  of  a  bolt,  a  nut,  a 
washer,  and  a  spring.  On  another  type  no 
washer  was  used.  The  Nut  Lock  Company 
had  an  office  in  Providence,  b\it  did  not  man- 
ufacture anything  itself.  Its  business  con- 
sisted in  selling  its  patented  devices,  for 
which  it  solicited  and  received  orders,  and 
thereupon  had  the  articles  thus  ordered  man- 
ufactured for  it  by  others.  It  also  apparent- 
ly at  times  gave  orders  for  the  manufaictuia 
of  these  devices  in  sufficient  quantity  to  have 
them  in  stock.  No  one  concern  or  manu- 
factory appears  to  have  undertakai  the  man- 
ufacture and  assembling  of  any  of  these 
devices  as  a  completed  article.  For  example, 
from  the  time  the  Nut  Lock  Company  started 
business  the  Malleable  Iron  Works  had  made 
'  all  of  Its  nuts  and  washers,  but  none  of  Its 
bolts  and  springs.  The  foundry  at  the  Iron 
Works  Is  at  HUlsgrove,  R.  I.    These  business 
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relations  were  in  existence  on  February  28, 
1917,  on  which  day  there  were  certain  hap- 
penings wMch  led  to  the  bringing  of  the 
two  actions  before  us. 

The  Iron  Works  In  the  case  in  which  It 
Is  plaintiff  in  its  declaration  alleges  that  the 
"defendant  undertook  and  faithfully  prom- 
ised said  plaintiff  to  order  such  nuta  and 
washers  as  it  might  from  time  to  time  re- 
quire, to  accept  of  and  from  said  plaintiff 
said  personal  property  as  the  same  was  man- 
ufactured by  said  plaintiff  and  tendered  and 
delivered  by  said  plaintiff  to  said  defendant" ; 
alleges  the  giving  of  orders  for  nuts  and,  wash- 
ers by  the  defendant  on  eight  different  dates 
between  February  25,  1916,  and  December 
7,  1916,  both  inclusive;  makes  a  general 
averment  that  the  defendant  refused  to  re- 
ceive and  accept  said  articles  as  they  were 
delivered;  and  particularizes  that  on  Feb- 
ruary 23,  1917,  the  plaintiff  tendered  the  de- 
fendant articles  manufactured  in  accordance 
with  said  agreement  for  which  the  defend- 
ant bad  previously  agreed  to  pay  the  sum  of 
$2,357  as  the  quantity  and  price  Is  particular- 
ly shown  In  Exhibit  A  attached  to  the  decla- 
ration, and  that  the  defendant  refused  to 
accept  the  same.  There  Is  also  a  claim  for 
articles  only  partially  manufactured  but  af- 
terwards completed,  making  the  total  claim 
of  the  Iron  Works,  $4,119.83. 

[1]  In  the  case  in  which  it  Is  plaintiff,  the 
Iron  Works  waives  exceptions  2,  3,  4,  8,  0, 
10,  11,  12,  13,  and  15,  In  all  10  of  the  16  ex- 
ceptions in  its  bill  of  exceptions.  The  first 
exception  now  pressed  was  taken  to  the  de- 
nial of  its  motion  for  a  new  trial  by  the 
trial  court.  It  raises  the  question  of  wheth- 
er the  verdict  was  against  the  evidence  and 
the  weight  thereof.  And  this  makes  it  es- 
sential to  consider  whether  there  was  such 
an  agreement  by  the  parfies  as  to  the  matter 
of  delivery  as  is  declared  on,  and  afterwards 
as  to  whether  there  was  a  breach  of  It  by 
the  defendant.  No  evidence  was  offered  of 
the  existence  of  any  agreement  In  writing  as 
to  the  delivery  and  acceptance  of  manufac- 
tured articles  as  alleged  in  the  declaration. 
The  Iron  Works  in  the  effort  to  discharge 
the  burden  upon  It  of  establishing  the  exist- 
ence of  such  an  agreement  presented  as  a 
witness  Mr.  Charles  Brown,  its  general  man- 
ager after  the  early  part  of  August,  1916, 
who  testified  that  later  in  that  month,  in  a 
conversation  he  had  with  Mr.  John  R.  Arm- 
strong, the  general  manager  of  ihe  Nut  Lock 
Company,  at  the  latter's  office,  "it  was  thor- 
oughly understood  »  •  •  that  any  cast- 
ings that  were  made  and  ready  for  sbli>- 
ment  he  was  to  take;  in  other  words,  we 
were  to  hold  nothing."  Mr.  Dickenson,  sec- 
retary of  the  Iron  Works,  testified  that  at 
8<Hne  time  after  Mr.  Brown's  visit  to  the 
office  of  the  Nut  Lock  Company,  Mr.  Arm- 
strong, its  manager,  was  at  the  office  of  the 
Iron  Works,  where  the  witness  heard  Mr. 
Brown  say  "that  we  would  &ot  deUver  to  the 


O.  K.  Nnt  Lock  Company  any  castings  in  the 
future  unless  they  took  them  all.  After 
some  talk  on  the  matter  Mr.  Armstrong,  8r., 
agreed  to  ihaX."  Mr.  Armstrong  denied  ever 
having  any  such  conversation  or  ever  having 
any  such  agreement  or  understanding.  On 
this  conflict  of  testimony  the  existence  or  not 
of  such  an  oral  agreement  became,  of  coarse, 
a  question  for  the  jury. 

[2,  3]  The  counsel  who  came  into  the  case 
for  the  Iron  Works  after  the  trial,  and  who 
made  the  interesting  and  able  oral  argument 
in  Its  behalf  before  us,  Urges  that,  even  if 
there  was  no  express  verbal  understanding 
between  the  parties  as  to  the  taking  by  the 
Nut  IXKJk  Company  of  all  completed  castings 
as  offered,  nevertheless,  if  the  parties  by 
their  course  of  dealing  with  each  other  had 
established  the  practice  of  the  Nut  Lock 
Company's  taking  all  such  castings  offered, 
"It  would  have  the  same  effect  as  If  entered 
Into  expressly,  and  bind  both  parties  with 
equal  force  as  an  express  understanding." 
It  Is  true  that  the  terms  of  an  Implied  con- 
tract are  generally  to  be  ascertained  by  a 
consideration  of  the  acts  and  conduct  of  the 
parties.  In  this  case  there  was  unquestion- 
ably an  agreement  between  the  parties  cov- 
ering the  giving^  of  orders,  the  manufacture 
of  the  articles  oniered,  the  prices  thereof,  and 
the  places  of  delivery.  While  the  alleged 
agreement  as  stated  by  Mr.  Brown  might 
seem  to  Imply  the  right  of  the  Iron  Works 
to  insist  upon  the  acceptance  of  castings, 
regardless  of  quantity,  when  ready  for  de- 
livery, it  would  seem  that  in  practice  the 
times  of  delivery  were  left  for  determina- 
tion at  the  convenience  of  the  parties.  Mr. 
John  N.  Armstrong,  son  of  the  manager  of 
the  Nut  Lock  Company,  and  who,  as  Inspect- 
or for  said  company,  inspected  the  articles 
while  in  process  of,  and  after  their  manufac- 
ture, testified  that  he  went  to  the  foundry 
once  or  twice  a  month  for  the  purpose  of  re- 
ceiving and  taking  away  the  manufactured 
articles.  There  was  no  evidence  that  such 
was  not  the  fact.    Mr.  Armstrong,  Sr.,  says: 

"We  took  them  when  we  thought  they  were 
ready  and  at  our  convenience,  and  tried  to  take 
them  fast  enough  so  that  the  other  man.  wasn't 
embarras&ed." 

The  claim  on  behalf  of  the  Iron  Works  Is 
In  effect  that  the  practice  on  these  occasions 
was  for  the  Nut  Lock  Company  to  receive  all 
of  the  completed  castings  tendered  It  by  the 
Iron  Works;  that  this  practice  had  been  so 
long  continued  and  uniform  as  to  entitle  the 
practice  to  be  regarded  as  a  part  or  a  term 
of  the  contract  admitted  to  be  in  force  be- 
tween the  parties.  This  claim  is  based  prin- 
cipally upon  the  testimony  of  John  N.  Arm- 
strong, who  testified  that  "whenever  I  went. 
to  the  foundry  to  take  a  shipment,  I  always 
took  what  stuff  was  ready  for  me" ;  that  this 
was  his  general  practice  ever  since  191.3. 
When  asked  what  he  meant  by  "ready  for  me 
to  take,"  he  replied,  "I  mean  the  nuts  tapped ; 
I  mean  the  washers  that  goes  with  them  in 
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bags;  the  bags  sewed  and  tagged  and  weigh- 
ed." If  this  were  all  the  evidence,  the  exist- 
ence of  the  practice  could  probably  be  Infer- 
red to  be  established.  Other  testimony  by 
this  witness  and  his  father  would  Indicate 
that  In  receiving  nuts  and  washers  for  ship- 
ment to  a  customer  ordering  a  like  number  of 
these  articles  for  use  together,  any  excess,  ei- 
ther of  nuts  or  washers,  was  not.  In  such  cir- 
cumstances, regarded  by  the  Armstrongs  as 
"ready"  for  delivery.  And  certain  testimony 
offered  by  the  Iron  Works  Itself  t«ids  strong- 
ly to  render  the  existence  of  such  a  practice 
IS  doubtful.  Mr.  Brown  says  that  after  his 
talk  with  the  father  "Armstrong,  .Tr.,  would 
come  down  there,  go  Into  our  shipping  room 
and  pick  out  different  castings  that  he  want- 
ed; those  he  was  not  ready  to  take  he  would 
leave,  and  the  result  Is  he  would  leave  on  our 
hands  continually  from  time  to  time  several 
ton  of  castings  that,  as  far  as  the  foundry 
was  concerned,  was  completed,"  but  saya 
there  were  times  when  he  took  all.  He  also 
said,  "Sometimes  they  took  what  they  wanted 
and  left  the  balance,  and  got  away  with  It." 
Mr.  Randall,  who  had  the  oversight  of  the 
shipping  department  of  the  Iron  Works  from 
October,  1916,  says  that  on  two  occasions  of 
delivery,  Mr.  Armstrong,  Jr.,  took  only  a  part 
of  the  castings  which  were  ready.  And  if 
there  was  a  recognized  and  established  prac- 
tice as  to  the  acceptance  of  deliveries,  as  now 
claimed,  the  Incident  as  described  by  Mr. 
Dickenson,  which  represents  young  Mr.  Arm- 
strong as  saying,  on  being  told  that  no  cast- 
ings were  to  be  delivered  unless  all  were  tak- 
en, "What  Is  the  meaning  of  this?"  and  as  a 
little  later  emphatically  declaring  that  he 
would  not  take  any  castings  "other  than 
what  he  wanted"  seems  peculiar  and  surpris- 
ing. Whether  or  not  there  had  been,  prior  to 
February  23,  1917,  a  course  of  dealing  relat- 
ing to  the  acceptance  of  the  completed  cast- 
ings 80  uniform  and  established  as  to  author- 
ize the  Inference  that  the  parties  had  so 
agreed  was,  we  think,  a  question  for  the  jury. 

If  there  was  no  implied  contract  growing 
out  of  their  course  of  dealing  in  the  matter  of 
deliveries,  the  alleged  breach  of  contract  on 
the  part  of  the  Nut  Lock  CJompany  would 
rest  solely  upon  the  alleged  oral  agreement 
as  testified  to  by  the  witnesses  Brown  and 
Dickenson,  although,  even  In  that  case,  there 
might  be  the  question  of  Its  applying  to  any 
orders  given  before  such  agreement  was 
made. 

Before  considering  the  occurrences  of  Feb- 
ruary 2.'{d  and  the  day  following  something 
may  properly  be  said  upon  the  matter  of  de- 
liveries. There  is  no  question  but  that  the 
Iron  Works  could  deliver  its  manufactured 
product  either  on  freight  cars  on  the  spur 
track  of  the  railroad  at  the  Iron  Works  or 
at  the  storehouse  provided  by  it  without 
charge  on  its  own  grounds  for  the  use  of  the 
Nut  Lock  Company.  Mr.  John  B.  Armstrong 
gives  this  explanation  of  the  arrangement 
relative  to  the  storehouse,  which  he  says  was 


for  the  benefit  of  the  Iroa  Wlorks.  The  state- 
ment, which  was  not  disputed,  is  as  f<dlows: 
"I  agreed,  if  they  had  a  storeroom,  to  enlarge 
their  orders.  Business  wasn't  particularly  rush- 
ing at  that  time  when  we  had  the  storehouse 
first,  and  they  made  the  proposition  that  the 
orders  were  small,  and,  if  we  would  give  them 
orders  which  would  run  larger,  so  instead  ot 
giving  them  5,000  give  them  10,000,  they  would 
furnish  us  a  storehouse  free  of  expense  to  store 
them.  And  then  the  agreement  was  to  hdp 
carry  the  goods,  they  would  allow  me  3  per 
cent,  discount  it  paid  the  10th  of  the  month 
following  delivery  of  the  goods." 

This  arrangement  as  to  time  of  payment 
continued  In  force  during  all  their  subsequent 
business  relations.  After  Mr,  Brown  became 
manager  the  discount  was  reduced  from  3 
to  2  per  cent  Delivery  at  the  storehouse 
was  without  expense  to  the  Nut  Lock  Com- 
pany, but  the  exjiense  of  removal  therefrom 
was  borne  by  it.  The  evidence  was  meager 
as  to  the  actual  use  made  of  the  storehouse 
and  the  frequency  of  deliveries  there.  The 
following  statement  of  Mr.  John  B.  Arm- 
strong might  Indicate  that  It  was  not  used 
much.     He  says: 

"We  did  at  one  time  order  for  stock,  but  in 
the  last  two  years  we  could  never  get  enough  to 
fill  the  orders  we  had  ahead.  We  were  always 
anxious  to  get  out  all  that  they  could  get  out, 
which  was  about  one-half  of  what  we  needed." 

It  appears  that  John  N.  Armstrong  on  Feb- 
ruary 21st  saw  Mr.  Randall  at  the  Iron 
Works  as  to  "what  they  had  ready  to  ship." 
Mr.  Randall  informed  him  of  what  they  bad, 
and  thereupon  the  former  ordered  two  freight 
cars  to  be  there  on  the  23d  to  receive  the  ship- 
ment. One  car  was  to  go 'to  Harlem  river 
with  3/4"  hexagon  nuts  and  cup  washers  for 
the  Interborough  Bapid  Transit  Company,  the 
other  to  East  Providence,  with  materials  for 
the  Eastern  Bolt  &  Nut  Company.  Mr. 
Brown  says  that  his  Instructions  to  Mr.  Ban- 
dall  were  that  when  young  Mr.  Armstrong 
"came  for  the  shipment  everything  In  the  ship- 
ping room  that  was  ready"  he  was  "to  take  or 
take  nothing."  A  summary  of  the  happen- 
ings on  February  23d,  disregarding  some  mi- 
nor dlscr^ancies  In  testimony,  was  substan- 
tially as  follows:  Mr.  Armstrong,  Jr.,  came 
to  Hlllsgrove  shortly  after  8  o'clock  in  fte 
morning,  as  he  says,  saw  Mr.  Bandall,  who 
stated  what  Mr.  Brown's  Instructions  were. 
Mr.  Armstrong  appears  to  have  seen  Mr. 
Brown,  and  to  have  said  to  him  that  he 
wanted  to  get  certain  shipments  to  be  sent  to 
certain  named  places,  for  which  he  had  cars 
out  there,  bi)t  that  Bandall  had  said  be  could 
not  have  them,  to  which  Mr.  Brown  replied. 
"That's  all  right;  those  were  the  Instructions 
that  were  given  for  Bandall,"  repeating  them 
as  they  appear  above.  Mr.  Armstrong,  Jr., 
reported  this  by  telephone  to  bis  father,  and 
returned  to  Providence.  In  the  afternoon  he 
went  back  to  Hlllsgrove,  saw  Mr.  Brovm,  and 
asked  him  for  the  patterns  belonging  to  the 
Nut  Lock  Company,  but  Mr.  Brown  said, 
"No,"  that  he  was  going  to  bold  them  "imtll 
alt  that  stuff  was  cleaned  up."  In  the  course 
of  the  day  Mr.  Armstrong,  Sr.,  got  Into  corn- 
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mnnlcation  with  Mr.  Brown  on  the  telephone, 
and,  as  he  says,  stated  to  Mr.  Brown  that  he 
was  anxious  to  get  the  two  carloads,  one  to 
the  bolt  works,  the  other  to  their  customers 
In  New  York;  that  as  to  the  few  extra  3/4" 
nut  locks  which  had  no  cup  washers  to  go 
with  them,  he  was  willing  to  have  them  billed 
to  him.  If  he  (Brown)  would  leave  them  In  the 
shipping  room  until  the  cup  washers  cnme 
along,  so  that  they  could  ship  them  together, 
Informing  him  that  the  nuts  and  washers 
were  "bought  in  sets  In  this  particular  case" ; 
that  Mr.  Brown  replied,  "You  will  either  take 
the  nuts  to-night  or  I  will  cancel  every  order 
that  we  have  on  our  books,  and  I'll  write  to 
you  to  that  effect  to-night,"  and  that  he  (Arm- 
strong) answered,  "If  you  do,  I  shall  try  to 
see  If  I  can  make  you  settle  for  It"  Mr. 
Brown's  description  In  full  of  this  conversa- 
tion is: 

"We  had  some  words  over  the  telephone.  The 
result  was  that  Mr.  Armstrong,  Sr.,  jfot  hot, 
and  I  got  hot,  and  the  thing  ended  right  then 
and  there." 

That  afternoon  Mr.  Brown  gave  to  Mr. 
Armstrong,  Jr.,  for  Mr.  Armstrong,  Br.,  as 
representing  the  Nut  Lock  Company  a  letter 
of  that  date  the  first  paragraph  of  which  is 
as  follows: 

"This  is  to  notify  you  that  all  your  orders 
have  been  stopped  and,  canceled,  and  as  far  as 
the  Rhode  Island  Malleable  Iron  Works  is 
concerned  we  are  through,  as  we  find  it  is  ab- 
solutely impossible  for  us  to  do  business  with 
you." 

The  real  controversy,  therefore,  was  as  to 
the  immediate  acceptance  of  a  small  quan- 
tity of  3/4"  hex  nuts,  part  of  the  order  of  the 
Interborough  Rapid  Transit  Cwnpany,  for 
which  there  were  no  cup  washers.  There  is 
testimony  showing  that  the  total  value  of  all 
the  castings  then  oflfered  for  delivery  was 
$2,355.04,  and  that  the  value  of  the  excess 
3/4"  hex  nuts,  without  washers  did  not  ex- 
ceed $350.  The  Nut  Lock  Company  desired 
to  take  all  else  offered.  In  quantity  the  ex- 
cess nuts  were  about  three  barrels. 

Mr.  John  N.  Armstrong  says  that  he  went 
down  to  HlUsgrove  on  February  24th,  saw 
Mr.  Brown,  and  informed  him  that  by  the 
Instructions  of  his  father  he  was  there  to 
propose  that,  as  long  as  relations  had  been 
broken,  we  "get  through  like  gentlemen,  and 
1  was  still  ready  to  receive  the  stuff  he  had 
In  his  shipping  room."  Mr,  Brown  told  him 
they  were  down  there  at  that  time  putting  an 
attachment  on  the  stuff  and  patterns  of  the 
Nut  Lock  Company,  and  the  return  on  the 
writ  shows  this  to  be  the  fact. 

[4]  What  were  the  rights  of  the  respective 
parties  on  February  23d  in  the  matter  of  de- 
livery under  the  agreement  alleged  by  the 
Iron  Works  then  to  exist?  The  Iron  Works 
had  the  right  to  Insist  that  the  Nut  Lock 
Company  should  receive  all  the  completed 
castings  either  on  the  cars  or  at  the  store- 
house. The  Nut  Lock  Company  had  brought 
to  Hillsgrove  two  cars,  one  to  take  certain 
materials  to  East  Providence^  the  other  to 


take  hex  nuts  and  cup  washers  to  a  customer 
In  New  York  ordering  them  in  sets.  The 
Nut  Lock'  Company  did  not  desire  to  take 
the  excess  nuts  either  to  New  York  or  to 
East  Providence,  and  It  cannot  reasonably  be 
urged  that  the  Iron  Works  could  compel 
them  to  be  received  and  taken  on  the  cars. 
The  most  that  the  Iron  Works  could  demand 
was  that  the  excess  castings  should  be  re- 
ceived at  the  storehouse.  But  the  duty  of 
carrying  them  to  the  storehouse  for  delivery 
was  upon  the  Iron  Works.  Therefore  If  the 
Nut  Lock  Company  had  declined  to  receive 
the  excess  castings  on  the  cars,  in  order  to 
show  its  breach  of  the  alleged  agreement  it 
was  Incumbent  on  the  Iron  Works  to  take, 
or  at  least  offer  to  take,  the  excess  materlai 
to  the  storehouse  to  there  be  received  by. 
the  Nut  Lock  Company.  It  never  did  either. 
It  Issued  Its  ultimatum,  "You  must  take  all 
or  nothing,"  without  saying  more.  As  a  con- 
sequence the  Nut  Lock  Company  was  never 
requested  to  receive  the  excess  material  at 
the  storehouse,  and  never  expressly  refused 
to  do  so.  It  simply  asked  to  have  the  excess 
castings  left  In  the  shipping  room  tempo- 
rarily, but  the  Iron  Works  forthwith  de- 
clared the  orders  canceled. 

Indeed  It  Is  a  fair  question  of  whether  the 
first  breach  of  the  alleged  agreement  does 
not  lie  In  the  refusal  to  deliver  on  the  cars 
the  castings  the  Nut  Lock  Company  was  pre- 
pared to  receive  on  board  of  them.  At  all 
events,  Inasmuch  as  the  Nut  Lock  Company 
was  then  and  always  desirous  of  receiving 
six-sevenths  in  value  of  the  castings  offered. 
It  is  dlfBcult  to  see  how  the  conduct  of  the 
manager  of  the  Iron  Works,  so  far  as  it  af- 
fected the  tatter's  financial  interest,  can  be 
regarded  as  reasonable  or  businesslike. 

[5]  We  think  also  that  the  testimony  In 
the  case  fairly  raises  the  question  of  whether 
there  was  a  material  or  substantial  breach 
of  the  agreement.  If  the  agreement  alleged 
were  held  to  be  proven,  and  the  Nut  Lock 
Company  broke  It  in  not  receiving  the  ex- 
cess nut  locks.  No  8{)ecial  findings  were  re- 
quested by  either  party,  and  a  general  ver- 
dict was  rendered.  All  presumptions  are  in- 
dulged in  favor  of  a  general  verdict  It  will 
be  prestmied  to  be  as  broad  as  the  issues  of 
fact  on  which  it  Is  found. 

Upon  the  evidence  the  Jury  have  found  In 
fevor  of  the  Nut  Lock  Company,  and  the 
trial  Judge  has  sustained  the  verdict.  In  a 
consideration  of  the  evidence  in  the  various 
aspects  in  which  It  has  been  presented  and 
discussed  we  find  no  error  in  the  denial  of 
the  motion  for  a  new  trial. 

exceptions  5,  6,  and  7,  taken  to  an  inquiry 
as  to  the  existence  at  one  time  of  a  written 
contract  between  the  parties  covering  a  peri- 
od of  two  years  ending  August  1,  1915,  and 
its  introduction  for  the  purpose  of  showing 
that  It  specified  nothing  "as  to  taking  all  or 
part,"  are.  In  our  Judgment,  without  merit, 
and  are  overruled. 

[t]  Exception  14  was  taken  to  that  portion 
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of  tbe  charge  wherein  reference  is  made  to 
the  ordering  of  a  suit  of  clotties  from  a  tai- 
lor, and  it  was  stated  that  the  tailor  would 
not  have  the  right  to  make  delivery  of  the 
suit  by  delivering  separately  the  garments 
composing  the  suit.  It  is  claimed  that  this 
was  prejudicial  error.  This  illustration  of 
what  did  not  constitute  a  delivery  in  that 
instance  was  followed  by  two  other  illustra- 
tions of  what  would  be  delivery  under  differ- 
ing conditions,  both  referring  to  orders  for 
articles  of  Jewelry.  The  court  then  added 
this  statement: 

"Now,  unfortunately,  as  to  the  rights  of  these 
parties  you  have  not  that  distinctneBS  of  pur- 
pose from  what  happened  before  they  broke; 
that  they  did  not  start  in  making  a  complete  de- 
livery, making  one  order  complete  and  then  de- 
livering that  order,  but  apparently  to  some  ex- 
tent deliveries  were  made  and  accepted  by  batch- 
es. Now,  the  first  thing  for  you .  to  determine 
naturally  is.  What  was  the  agreement  between 
^he  parties  with  regard  to  delivery  and  accept- 
ance?" 

Possibly  neither  illustration  was  entirely 
apt  in  the  case  presented,  but  the  suggestion 
in  the  brief  of  the  Iron  Works  that  the  suit 
illustration  gave  the  Jury  to  understand  that 
deliveries  "whldi  contained  uneven  amounts 
of  nuts  and  washers"  could  not  rightfully 
be  made  Is,  in  our  Judgment,  unwarranted. 
The  illustration  did  not  stand  alone.  There 
were  two  others.  And  the  court  added  that 
In  the  dealings  of  the  parties  "deliveries 
were  made  and  accepted  by  batches."  So 
that  the  Illustration  objected  to,  whether  en- 
tirely apposite  or  not,  did  not,  we  think,  con- 
stitute reversible  error. 

[7]  Exception  18  was  taken  to  that  portion 
of  the  charge  which  says,  "Now  you  under- 
stand, as  I  said  before,  only  one  party  can 
recover,"  etc.  The  counsel  for  the  Iron 
Works  In  their  brief  concede  that  this  excep- 
tion is  immaterial  if  the  court  should  be  of 
the  opinion  that  the  contract  existing  be- 
tween the  parties  on  February  23,  1917,  was 
a  single  contract  We  are  of  such  opinion. 
While  orders  for  differing  amounts  of  cast- 
ings were  given  from  time  to  time,  the  course 
of  dealing  between  the  parties  was  such  that 
the  Nut  Lock  Company  was  in  the  habit  of 
changing  the  course  of  production  from  time 
to  time,  regardless  of  the  time  of  delivery  of 
the  orders,  or  the  total  amount  called  for 
by  such  orders,  which  practice  was  acqui- 
esced in  and  followed  by  the  Iron  Works,  so 
that  when  their  relations  were  broken  in  Feb- 
ruary numerous  orders,  if  not  all,  covering 
a  period  of  more  than  a  year,  had  been  filled 
in  part,  and  left  incomplete  in  part;  that  is, 
they  had  been  treated  by  the  i>arties  as  parts 
of  one  general  contract,  rather  than  as  sev- 
eral independent  contracts.  The  exception 
therefore  is  overruled. 

Ail  of  the  exceptions  of  the  plaintiff  in  the 
acti<m  of  the  Rhode  Island  Malleable  Iron 
Works  against  the  O.  K.  Nut  Lock  Company 
are  overruled,  and  the  cause  is  remitted  to 
the  sui)erior  court  for  the  entry  of  Judgment 
on  the  verdict. 


In  the  action  brougjit  by  the  O.  K.  Nat 
Lock  Company  against  the  Rhode  Island 
Malleable  Iron  Works,  the  plaintiff  declares 
on  11  different  orders  covering  a  period  from 
October  14,  1915,  to  December  7,  1916,  both 
inclusiva  Defendant's  exceptions  in  this 
cause  numbered  5,  6,  7,  14,  and  16  being 
identical  with  the  exceptions  similarly  num- 
bered In  the  foregoing  cause,  are  overruled 
for  the  reasons  thereinabove  stated  Ex- 
ceptions 2,  8,  and  11  were  the  three  waived. 

[8]  Exceptions  3,  4,  9,  10,  and  12  were  tak- 
en to  the  admission  of  testimony  relating  to 
the  14  sets  of  patterns  which  the  Nut  Lock 
Company  purchased  to  take  the  place  of  sim- 
ilar patterns  belonging  to  it,  but  retained 
by  the  Iron  Works  on  February  23d.  We  are 
of  opinion  that  these  exceptions  should  be 
sustained.  The  declaration  of  the  Nut  Lock 
Company  contains  no  count  based  on  the  re- 
fusal to  deliver  the  patterns,  and  makes  no 
reference  to  them.  We  do  not  think  the  bill 
of  particulars  enlarged  the  scope  of  the  decla- 
ration by  a  speciticution  of  damages  on  ac- 
count of  the  retention  of  the  patterns.  The 
Iron  Works  promptly  objected  to  the  intro- 
duction of  any  testimony  relative  to  the 
patterns,  and  the  foregoing  five  exceptions 
were  taken  to  its  admission.  The  cost  of  the 
new  patterns,  as  sliown  by  this  testimony, 
was  $430.03.  As  the  retention  of  the  pat- 
terns was  not  an  issue  in  the  action  brought 
by  the  Nut  Lock  Company,  damages  therefor 
are  not  recoverable  in  such  action. 

Exception  16  was  taken  to  the  charge  of 
the  court  relating  to  interest.  The  instruc- 
tion to  the  Jury  was: 

"If  you  allowed  interest  to  the  Nut  Com- 
pany, it  would  be  because  you  found  that  the 
action  of  the  Iron  Works  had  postponed  the 
collection  of  money  which  otherwise  the  Nut 
Company  would  sooner  have  collected." 

They  were  further  Instructed  that,  if  they 
decided  to  allow  interest,  to  "figure  the  in- 
terest from  the  date  from  which  you  allow 
it  down  to  to-day."  The  Jury  computed  the 
interest  to  be  $151.28  on  the  whole  amount 
otherwise  allowed,  reckoning  from  February 
23,  1917,  to  the  date  of  the  verdict  We 
discover  no  testimony  definitely  showing 
how  long  the  collections  of  the  Nut  Lock 
Company's  accounts  were  delayed  by  the 
action  of  the  Iron  Works  In  rescinding  the 
contract,  although  it  may  reasonably  be  in- 
ferred that  there  was  some  delay  as  to  some 
accounts.  We  do  not  think,  however,  the 
testimony  on  the  point  was  definite  as  to 
time  or  to  the  amount  entitled  to  bear  inter- 
est, and  the  whole  matter  was  largely  a  sub- 
ject of  conjecture.  We  think,  therefore,  that 
there  was  error  in  the  instruction,  and  that 
the  exception  should  be  sustained. 

[9]  Exception  13  was  taken  to  the  denial 
of  the  motion  to  strike  from  the  record  all 
the  testimony  given  by  the  Nut  Lock  Com- 
pany to  show  the  increase  in  cost  to  it  of 
the  castings  made  for  it  by  the  Arcade  Mal- 
leable Iron  Works  of  Worcester,  Mass.,  to 


Digitized  by 


Google 


B.I.)      RHODE  ISLAND  MALLEABI^B  IBOX  WOBKS  v.  O.  K.  NUT  LOCK  CO.      1041 


fill  the  orders  which  had  been  accepted  by 
the  Rbode  Island  Malleable  Iron  Works,  but 
which,  on  February  28,  1917,  bad  not  been 
delivered.  The  objection  to  the  testimony 
is  that  it  does  not  appear  that  the  orders 
to  replace  the  castings  were  given  within  a 
reasonable  time  after  said  February  23d. 
Inasmuch  as  up  to  February  23d  the  Rbode 
Island  Malleable  Iron  Works  had  made  all 
of  the  nuts  and  washers  which  were  ever 
made  for  the  Nut  Iiock  Company,  and  then 
had  In  its  ixissesslon  all  the  completed  and 
marketable  nuts  and  washers  of  the  nut 
lock  pattern  which  had  been  manufactured, 
it  goes  without  saying  that  there  was  no 
avallaUe  market  in  which  to  procure  them. 
If  the  Mnt  Lock  Company  could  not  pro- 
cure the  castings  in  the  possession  of  the 
Iron  Works,  it  would,  of  necessity,  be  com- 
pelled to  find  another  foundry  to  make  its 
devices.  Mr.  Armstrong,  Sr.,  testifies — and 
It  is  not  denied — that  he  tried  for  nearly 
two  weeks  after  February  23d  "to  get  the 
tbing  fixed  up,  so  that  we  could  get  the 
stuff."  The  writ  in  which  the  Nut  Lock 
Company  is  plaintiff  is  dated  March  13th. 
Mr.  Armstrong  says  that: 

"At  that  time  it  was  a  very  hard  proposition 
to  get  into  any  foundry.  Every  foundry  was  so 
driven  with  work  that  they  couldn't  take  on 
any  more  business."  , 

He  saw  a  representative  of  the  Eastern 
Malleable  Iron  Company,  who  said  it  would 
be  Impossible  for  It  to  take  on  any  more 
work,  and  who  also  Informed  Mr.  Armstrong 
that  the  Elastem  Company  controlled  all  of 
the  foundries  in  the  eastern  part  of  the 
country  except  the  Rhode  Island  Malleable 
Iron  Works  and  the  Arcade  Malleable  Iron 
Works.  Mr.  Armstrong  saw  the  representa- 
tive of  the  latter  company  and  obtained  a 
schedule  of  prices,  with  which  he  was  well 
satisfied,  having  in  mind  that  he  was  to 
fill  his  accepted,  but  unexecuted,  orders  with 
castings  to  be  paid  for  by  him  in  accord- 
ance with  this  schedule.  In  the  meantime 
patterns  for  these  castings  'were  made  to 
take  the  place  of  those  retained  by  the  Rhode 
Island  Malleable  Iron  Works.  Testimony 
was  offered  showing  the  difl'erence  in  cost 
of  every  kind  of  nut  and  washer  entering 
into  the  Incompleted  orders,  as  made  at 
the  Arcade  Iron  Works  in  place  of  prices 
therefor  in  the  accepted  orders  at  the  Rbode 
Island, Iron  Works.  Mr.  Wheeler,  the  book- 
liceper'  of  the  Nut  Lock  Company,  said  that 
to  the  best  of  his  recollection  the  first  or- 
ders to  the  Arcade  Company  for  any  of 
the  unfilled  orders  of  the  Rhode  Island  Iron 
Works  was  in  the  latter  part  of  March  or 
early  in  April.  There  is  testimony  that 
in  the  early  part  of  1917  there  was  a  rls- 
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Ing  market  for  pig  iron.  The  objection  is 
that  the  testimony  does  not  show  the  ex- 
act date  when  Mr.  Armstrong  made  his 
arrangement  as  ■  to  prices  with  the  Arcade 
Company,  although  it  presumably  preceded 
the  giving  of  any  orders,  and  therefore 
that  it  does  not  afiirmatively  appear  that 
the  prices  obtained  were  the  lowest  prices 
obtainable  within  a  reasonable  time  after 
February  23d.  The  rule  invoked  as  set 
forth  in  paragraph  (3)  of  section  6  of  chapter 
265  of  the  General  Laws,  under  the  title 
of  the  Sale  of  Goods,  is  obviously  not  ap- 
plicable, because  there  were  no  goods  to 
be  obtained  in  the  market,  and  therefore 
there  was  no  market  price  for  them,  at  the 
time  of  the  refusal  to  deliver,  in  the  sense 
in  which  the  words  "market  price"  are  or- 
dinarily used.  No  more  could  be  required 
of  the  Nut  Lock  Company  than  that  it 
should  arrange  for  the  manufacture  of  its 
castings  elsewhere  within  a  reasonable 
time  and  at  the  most  favorable  terms  it 
could  then  obtain.  We  tliink  enough  was 
shown  to  enable  the  Jury  to  determine  tbese 
facts  with  reasonable  certainty,  and  that 
there  was  no  error  in  denying  the  motion 
to  strike  out  Exception  13  Is  therefore  over- 
ruled. 

In  so  far  as  exception  1,  taken  to  the  de- 
nial of  the  motion  for  a  new  trial,  relates 
to  the  question  of  a  breach  of  its  contract 
by  the  Iron  Works,  it  is  overruled  for  rea- 
sons which  are  indicated  in  the  considera- 
tion of  exception  1  in  the  other  case.  The 
damages  awarded  are,  however,  excessive^ 
in  view  of  the  fact  that  we  have  sustained 
exception  15,  relating  to  the  matter  of  in- 
terest, and  exceptions  3,  4,  9,  10,  and  12, 
taken  to  the  admission  of  testimony  rela- 
tive to  the  patterns. 

The  cost  of  patterns  was  shown  to  be,  as 
already  stated,  $430.03.  It  Is  agreed  tbat 
the  amount  of  interest  allowed  by  the  Jury 
was  $151.28,  and  the  aggregate  of  the  two 
items  is  $581.31.  In  our  judgment  the  ver- 
dict Is  too'  large  by  this  amount. 

Therefore  in  the  action  brought  by  the 
O.  K.  Nut  Lock  Company  against  the  Rbode 
Island  Malleable  Iron  Works,  as  already 
specified,  part  of  the  exceptions  are  over- 
ruled, and  part  are  sustained,  and  the  cause 
is  remitted  to  the  superior  court,  with  direc- 
tions to  grant  a  new  trial,  unless  within  ten 
days  after  the  return  of  the  papers  in  said 
cause  to  said  court  the  said  plalntifC  shall 
file  Its  remittitur  in  writing  of  so  much  of 
its  verdict  as  is  In  excess  of  $3,467.51,  and, 
If  such  remittitur  be  filed,  to  enter  judgment 
for  the  plaintiff  on  the  verdict  as  thus  dl 
mlnisbed. 


Digitized  by 


Google 


1042 


103  ATLAJOTIC  REPORTEE 


<N.J. 


WHILE  T.  MATOR  AND  COMMON  COUN- 
CIL or  CITY  OF  NEWARK  et  aL 
(No.  44/65.) 

(Court  of  Chancery  of  New  Jersey.     Jan.  31, 
1918.) 

1.  Chabities  «=»11  — Gift  to  — "Fresh  Ai» 
Fund." 

Testator's  gift  to  a  "fresh  air  fund"  is  a 
g:lft  to  a  charity,  such  a  fund,  according  to  the 
understood  meaning  of  the  expression,  being 
one  used  to  send  poor  children  and  needy  adults 
from  the  city  into  the  country  for  an  outing, 
especially  during  the  hot  weather,  and  its  pur- 
pose being  the  physical  and  moral  improvement 
of  the  poor  and  destitute. 

lEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Charity.] 

2.  Charities  «=47  —  Charitable  Trusts  — 
Want  of  Trustee. 

A  court  of  equity  will  not  permit  a  trust, 
especially  a  charitable  trust,  to  fail  for  want  of 
a  trustee,  as  where  testator  gives  the  income  of 
a  fund  directly  to  a  fresh  air  fund  for  the  recre- 
ation of  the  poor  of  the  city. 

3.  Charities  <S=>18— Gift  to  Charity  Gen- 
erally— Necessity  of  Trustee. 

Where  testator  gives  to  charity  generally, 
he  must,  under  the  American  rule,  constitute  a 
trustee  to  select  the  objects,  and,  having  no  pre- 
rogative powers,  the  courts  will  not  give  effect 
to  such  a  bequest,  either  by  appointing  a  trustee 
to  make  the  selection,  or  by  making  it  them- 
selvea. 

4.  Charities  ®=j47— Gift  to  Specifio  Char- 
ity—Appointment OF  Trustee. 

If  testator's  bequest  of  income  be  for  a 
specific  charitable  object,  as  a  fresh  air  fund  for 
the  recreation  of  the  poor  of  the  pity,  and  no 
trustee  is  appointed,  the  court  will  nominate 
one  to  carry  out  the  trust. 

5.  Charities  '®=>47— Appointment  of  Trus- 
tee—Attorney General  as  Party- Hear- 
ing on  Appointment  of  Trustee. 

The  Attorney  General  having  been  made  a 
party  to  proceedings  by  the  executor  of  a  tes- 
tator who  bequeathed  income  to  the  fresh,  air 
fund  of  the  city  against  the  mayor  and  common 
council,  it  will  be  proper  for  the  chancellor  to 
hear  counsel  on  the  appointment  of  a  trustee, 
the  bequest  being  to  a  specific  charity,  but  tes- 
tator having  failed  to  appoint  a  trustee. 

Bill  between  Royal  Nelson  While,  execu- 
tor, etc.,  and  the  Mayor  ^and  Common  Coun- 
cil of  the  City  of  Newark,  and  others.  Hear- 
ing directed. 

Scott  German,  of  Newark,  for  executors. 
Robert  H.  McCarter,  of  Newark,  for  heirs. 
William  T.  Carter,  Jr.,  of  Newark,  for  New- 
ark Female  Charitable  Soc.  Jerome  T.  Con- 
gleton,  of  Newark,  for  City  of  Newark. 

STEVE»JS,  V.  C.  The  testator,  Chester  R. 
While,  by  his  will  provided  as  follows: 

"1  give  the  interest  of  five  thousand  dollars  to 
the  fresh  air  fund  of  Newark  to  be  used  every 
summer  for  special  needy  cases  that  need  to  be 
sent  right  away  not  to  go  in  the  general  fund, 
•  •  •  the  money  I  give  to  the  fresh  air  fund 
of  Newark,  N.  J.  to  be  put  out  at  interest  if 
not  already  invested." 

The  claim  is  that  the  gift  is  invalid. 

It  Is  to  be  noted  that  the  gift  Is  directly 
to  the  fresh  air  fund,  and  not  to  a  trustee. 
As  far  as  appears,  there  Is  In  Newark  nei- 


ther an  incorporated  nor  an  nnlnoorporated 
body  called  the  fresh  air  fund,  and  the 
evidence  falls  to  show  the  existence  of  any 
permanent  fund  of  that  description.  All  that 
appears  is  that  the  Female  Charitable  Socie- 
ty of  Newark  has  a  fresh  air  fund  ccKnmit- 
tee,  whose  duty  It  Is  to  obtain  special  oon- 
trlbutlons  each  summer  to  carry  on  the 
work  of  sending  poor  children  and  adults 
to  the  country  for  an  onting;  and  the  city 
of  Newark  appropriates  $10,000  each  year 
for  a  similar  purpose  out  of  money  derived 
from  taxation.  It  may  be  that  some  of  the 
Newark  churches  and  Institutions  raise  and 
apply  money  for  a  like  object.  The  evi- 
dence fails  to  show  that  testator,  in  his  life- 
time, ever  gave  money  to  any  fresh  air  fond, 
or  that  he  had  anything  to  do  witli  any 
society  that  dispensed  such  a  fund. 

[1]  Under  these  circumstances,  the  first 
question  is  whether  a  gift  to  a  fresh  air  fond 
is  a  gift  to  charity.  Such  a  fond  is,  ac- 
cording to  the  well-imderstood  meaning  of 
the  expression,  one  used  to  send  poor  chil- 
dren and  needy  adults  from  the  city  into 
the  country  for  an  outing,  especially  dnring 
the  hot  weather.  Its  purpose  being  the  phys- 
ical and  moral  improvement  of  the  poor  and 
destitute,  it  easily  falls  well  within  the  des- 
ignation charity,  as  that  term  is  understood 
in  the  law. 

[2]  Then  the  question  arises  whether,  the 
purpose  of  the  gift  being  charitable,  there 
is  any  legal  difficulty  in  giving  effect  to  ic 
The  only  difficulty  that  suggests  Itself  is  that 
no  trustee  has  been  appointed  to  administer 
the  fund;  but  the  well-known  rule  is  that 
a  court  of  equity  will  not  permit  a  trust,  and 
especially  a  charitable  trust,  to  fall  for  want 
of  a  trustee. 

[3]  In  the  cases  on  this  subject  there  is 
a  clear  distinction  between  gifts  to  charity 
generally  and  gifts  to  a  charitable  object 
definitely  indicated.  Where  a  testator  gives 
to  charity  generally  he  must,  according  to 
American  law>  constitute  a  trustee  '  to  se- 
lect the  objects.  Having  no  prerogative 
powers,  the  courts  will  not  give  effect  to 
such  a  bequest,  either  by  appointing  a  trus- 
tee to  make  the  selection  or  by  making  It 
themselves.  Perry  on  Trusts,  i  719;  Hes- 
keth  V.  Murphy,  36  N.  J.  Eq.  (9  StewJ  304. 
In  Norcross  v.  Murphy,  44  N.  J.  Bi.  (17 
Stew.)  522,  14  Atl.  903,  there  was  a  bequest 
of  the  residue  "for  further  consideration  in 
the  way  of  charitable  purposes,"  and  Beas- 
ley,  0.  J.,  said: 

"The  bequest  is  void,  as  the  gift  is  general, 
and  tliere  is  no  testamentary  deaignatioo  of  a 
person  to  select  the  objects  of  the  benefaction." 

[4]  On  the  other  hand,  if  the  bequest  be 
for  a  specific  object,  and  no  trustee  be  ap- 
pointed, the  court  will  nominate  one.  Tbia 
was  decided  by  Grey,  V.  C,  in  Bmere  v. 
Cook,  63  N.  J.  Eq.  (18  Wck.)  624,  52  AtL 
1001,   afilrmed  on  appeal,   67  N.  J.  Eq.  (1 
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Robb.)   784,  83   Atl.   1118,   for   the   reasons 
Stated  In  tbe  opinion  below.    He  says: 

"The  misnomer  of  tbe  legatee  who  should,  in 
tbe  first  place,  receive  and  applv  the  fund,  or 
the  selection  of  one  who  doea  not  have  the  power 
or  equipment  to  carry  the  testator's  intention 
into  effect,  or  even  the  entire  omission  in  any 
way  to  indicate  a  person  or  corporation  to  whom 
I>ayment  of  the  fund  eonld  primarily  be  made, 
will  not  defeat  such  a  feift,  if  the  testator's  ulti- 
mate object  is  lawful  and  is  definitely  indicated. 
Equity  will  not  permit  a  lawful  trust  to  be 
defeated  for  want  of  an  efficient  trustee." 

In  the  case  cited  the  body  designated  by 
the  testator  did  not  exist  Consequently  the 
bequest  stood,  as  it  does  here,  with  no  tras- 
tee  appointed.  But,  If  the  court  had  tbe 
power  to  appoint  there,  it  must  here.  TO»e 
bequest  is  In  all  respects  i^pedflc — as  specific 
as  the  ordinary  case  of  a  bequest  to  the 
poor  of  a  designated  town.  It  la  the  fresh 
air  fund  of  Newark  that  is  named,  a  fund 
for  the  needy  cases  In  that  municipality. 
The  books  are  full  of  precedents  in  wbldi 
the  poor  of  a  town  have  been  tbe  object  of 
testator's  bounty,  and  where,  if  no  trustee 
has  been  named,  or  some  one  has  been 
named  who  could  not  take,  the  court  has 
made  the  appointment  The  following, 
among  others,  are  New  Jersey  cases  illus- 
trating the  subject:  McBride  t.  Elmer,  6 
N.  J.  Eq.  (2  Hals.  C!h.)  107;  Mason's  Ex- 
ecutors T.  Trustees  of  M.  B.  Church,  27  N.  J. 
BJq.  (12  C.  B.  Gr.)  47 ;  Brown  v.  Pancoast  34 
N.  J.  Bq.  (7  Stew.)  821;  Oreen  v.  BlackweU, 
35  Atl.  375;  Trenton  Soc.  v.  Howell,  68 
Atl.  1110.  And  see  Kerrigan  ▼.  Tabb,  89 
Atl.  701. 

[6]  The  Attorney  General  having  been 
made  a  party,  it  will  be  proper  for  me  to 
hear  counsel  on  the  appointment  of  a  trustee. 
Trenton  Soc.  v.  Howell,  63  Atl.  1110;  tan- 
ning V.  Commissioners  of  Public  Instruction, 
68  N.  J.  Bq.  (18  Dick.)  2,  61  Aa  787. 


STATE  V.  RAMAGB. 
(Supreme  Court  of  New  Jersey.    June  6,  1918.) 

(Syllabus  hv  the  Court.) 

1.  CRiMiNAt  Law  €=»1105(2)— Cebtifioatb  of 
Trial  Judge— Wkit  of  Ebkor— Statute.   • 

A  certificate  by  the  trial  judge  in  a  crim- 
inal case  that  "the  foregoing  is  the  entire  record 
in  this  case"  is  not  adequate  for  a  review  on 
writ  of  error  under  section  136  of  the  Criminal 
Procedure  Act  (2  Comp.  St.  1910,  p.  1863). 

2.  Criminal  Law  ig=>1129(2)  —  AsaiONMENTS 
OF  Errob— Effect— Statute. 

Assignments  of  error,  based  on  a  bill  of  ex- 
ceptions exhibiting  matters  properly  reviewable 
on  strict  writ  of  error,  do  not  take  the  place 
of  the  causes  of  reversal  required  by  section  137 
of  the  Criminal  Procedure  Act 

3.  CBnuNAL  Law  «=»1092(13)— Authentica- 
tion OF  Exceptions— Review. 

In  criminal  cases  the  court  of  review  will 
not  consider  exceptions  which  have  not  been 
authenticated  by  the  signature  and  seal  of  the 
trial  judge. 

Error  to  <3ourt  of  Quarter  Sessions,  Ocean 
County. 


Proceeding  by  tbe  State  against  Nina 
Ramage.  From  the  Judgment  she  brings  er- 
ror.   Judgment  affirmed. 

Argued  February  Term,  1918,  before  GUM- 
MERE,  0.  J.,  and  PARKER  and  KAL- 
ISCH,  JJ. 

Harry  B.  Newman,  of  Lakewood,  for  ylain- 
tiff  in  error.  Wilfred  H.  Jayne,  Jr.,  of  Lake- 
wood,  for  the  State. 

PARKER,  J.  [1,  t]  This  case  la  submitted 
on  briefs,  and  counsel  for  plaintiff  in  error 
has  evidently  drawn  his  brief  under  the  im- 
pression that  the  entire  record  of  the  pro- 
ceedings at  the  trial  has  been  certified  as 
provided  In  section  136  of  the  Criminal  Pro- 
cedure Act  This  is  not  the  case.  The  print- 
ed book  shows  a  writ  of  error  and  return  In 
the  ordinary  form ;  then  follows  what  is  ap- 
parently a  stent^rapher's  transcript,  at  the 
end  of  which  is  the  following: 

"I  do  hereby  certify  that  the  foregoing  is  th« 
entire  record  m  this  case.  W.  Howard  Jeffreys, 
Judge." 

What  the  statute  provides  is  that  "the  en- 
tire record  of  the  proceedings  had  upon  the 
trial"  may  be  returned  with  the  writ  of  er- 
ror ;  and  it  was  pointed  out  by  the  Court  of 
Errors  and  Appeals,  in  State  v.  Armstrong, 
88  N.  J.  Law,  280,  282,  05  Atl.  997,  that  a 
certificate  merely  of  the  "entire  record"  in- 
dicates no  more  than  the  record  called  for 
by  the  writ.  The  fact  that  In  that  case  the 
certificate  was  embodied  in  the  return,  and 
In  this  case  it  appears  at  the  end  of  the 
printed  book,  does  not  lead  us  to  enlarge  the 
meaning  of  the  words  "entire  record"  beyond 
that  ascribed  to  them  In  the  Armstrong  Case. 
Moreover,  while  there  are  assignments  of  er- 
ror, there  is  no  specification  of  causes  for 
reversal  as  required  by  the  statute  (section 
137),  and  in  a  similar  situation  It  was  held 
by  the  Court  of  Errors  and  Appeals  that 
plaintiff  in  error  was  not  entitled  to  a  review 
of  any  matters  except  those  presented  by 
bills  of  exceptions  and  assignments  of  error 
thereon.  State  v.  Miller,  71  N.  J.  Law,  527, 
60  Atl.  202.  So  far  as  relates  to  the  prac- 
tice under  sections  136  and  137  there  is  noth- 
ing before  us  for  review. 

[3]  When  we  turn  to  the  case  as  presented 
on  strict  writ  of  error,  a  similar  situation 
appears.  Of  the  six  assignments  of  error, 
four  are  general,  vague,  and  indefinite,  chal- 
lenging no  specific  ruling  of  the  trial  court 
As  to  the  others,  there  is  no  exception  sealed 
to  supiKjrt  them.  We  find  a  general  excep- 
tion to  the  charge  prayed  but  not  sealed; 
and  In  the  testimony  of  Brown  two  "objec- 
tions noted  for  defendant  as  grounds  of  ap- 
peal," but  not  sealed  as  exceptions.  Counsel 
seems  to  have  assumed  the  Practice  Act  of 
1912  (P.  L.  377)  to  be  applicable  in  criminal 
cases.  That  act,  however,  passing  all  ques- 
tion as  to  tbe  scope  of  Its  title,  provided  in 
section  25  that  "bills  of  exceptions  and  writs 
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Of  error  In  dTll  cases  are  abolished."  The 
effect  of  this  In  civil  cases  at  law  was  to  dis- 
pense with  the  necessity  of  having  the  ex- 
ception authenticated  by  the  signature  and 
seal  of  the  trial  Judge.  Kargiuan  v.  Carlo, 
85  N.  3.  Law,  632,  636,  90  Atl.  292.  The 
rule  has  never  been  relaxed  In  criminal  cas- 
es ;  and,  unless  the  case  comes  up  under  sec- 
tions 136  and  137  of  the  Criminal  Procedure 
Act,  there  must  be  a  bill  of  exceptions  duly 
authenticated  by  the  Judge.  Formerly  this 
had  to  be  done  at  once.  Act  of  1797,  Pat 
246;  Nix.  Dig.  1868.  p.  748;  Rev.  1877,  p. 
886,  §  242,  made  applicable  to  criminal  courts 
as  early  as  1848  (P.  L.  p.  226),  again  in  1855 
(P.  U  p.  648;  Nix.  Dig.  1861,  p.  205) ;  and 
again  in  1863  (P.  L.  p.  311,  Nix.  Dig.  1868,  p. 
228).  The  reason  is  stated  In  Donnelly  v. 
State,  26  N.  J.  Law,  463,  511,  affirmed  26  N. 
J.  Law,  page  601.  The  rule  was  relaxed  In 
practice  so  as  to  iwrmlt  the  exception  to  be 
written  out  and  presented  for  signature 
within  a  reasonable  time.  State  v.  Holmes, 
36  N.  J.  Law,  62.  The  practice  of  having  a 
court  stenographer  to  take  down  a  complete 
report  of  the  trial  may  have  led  to  a  change 
In  the  statute  (Rev.  1877,  p.  284,  {  91 ;  Id., 
1298);  but  the  rule  of  presentation  within  a 
reasonable  time  was  reiterated  In  Re  Carle,  60 
N.  J.  Law,  83,  37  AU.  608.  To  collect  the  re- 
cent cases  In  which  review  was  denied  for 
lack  of  a  sealed  exception  would  be  a  weari- 
some and  useless  task,  as  no  rule  is  better 
settled. 

As  the  case  presents  no  legal  diallenge  to 
the  action  of  the  trial  court  which  Is  pr<^- 
erly  brought  here  by  either  method  of  re- 
view provided  by  law,  the  proper  course  is  to 
affirm  the  Judgment;  and  it  will  be  so  or- 
dered. 


ATLANTIC  CITY  FIRE  INS.  CO.  ▼.  BOARD 
OF  COM'RS  OF  ATLANTIC  CITY. 

(Court  of  Chancery  of  New  Jersey.     May  18, 
1918.) 

1.  Injunction   iS=>8n(l)— Right  to  Remedy. 

TTnder  Atlantic  City  buildiuR  ordinance,  mak- 
ing it  unlawful  to  repair  building  without  per- 
mit from  building  inspector,  and  prohibiting  re- 
pair of  building  damaged  by  a  fire  more  than 
one-half  its  value,  where  city  alleged  that  build- 
ing was  damaged  more  than  one-half  its  value, 
and  the  owner  alleged  that  it  was  not,  the  rem- 
edy at  law  was  adequate,  and  the  owner  could 
not  have  injunction  to  restrain  interference  with 
repair  of  building. 

2.  Injunction  ©=3l36(.S)— Right  to  Remedy. 

But  in  such  case,  where  some  shops  on  first 
floor  could  be  used  if  temporary  roof  were  pro- 
vided, the  owner  was  entitled  to  have  interfer- 
ence with  temporary  repair  restrained,  since  ir- 
reparable damage  might  otherwise  result,  and 
the  city  would  in  uo  wise  be  prejudiced  if  the 
injunction  be  granted. 

Bill  for  Injunction  by  the  Atlantic  City 
Fire  Insurance  Company  against  the  Board 
of  Commissioners  of  Atlantic  City.  Order 
for  complainant. 


Theo.  W.  Schimpf,  of  AUantlc  City,  for 
complainant  Harry  F.  Woottoa  and  Jo- 
seph B.  Perskle,  both  of  Atlantic  City,  for 
defendant 

LEAMING,  V.  C.  Section  11  of  the  build- 
ing ordinance  of  Atlantic  City  provides: 

"It  shall  be  unlawful  toiproceed  with  the  erec- 
tion, enlargement,  alteration,  moving,  repair  or 
removal  of  any  building  or  part  thereof  •  •  • 
unless  a  permit  shall  first  be  obtained  from  the 
office  of  the  building  inspector." 

Complainant's  building  has  been  partiallr 
destroyed  by  fire.  Complainant  seelis  to 
make  repairs  to  the  building,  and  tbe  city 
building  inspector,  under  the  advice  of  tbe 
city  solicitor,  refuses  to  issue  a  permit;  tbe 
police  authorities  of  the  city  refuse  to  per- 
mit repairs  to  be  made  until  a  permit  tot 
that  purpose  shall  have  been  issued. 

Complainant  has  made  application  to  the 
Supreme  Court  for  a  peremptory  writ  of 
mandamus  to  compel  tbe  issuance  of  a  build- 
ing permit  for  the  purpose  stated ;  tbat  ap- 
plication is  now  pending  and  undetermined. 

The  bill  flled  herein  by  tbe  owner  of' the 
building  seeks  temporary  rdlef  pending  the 
determination  of  the  application  f<Kr  a  writ 
of  mandamus. 

The  real  controversy  between  the  parties 
arises  from  another  section  of  the  building 
ordinance  (section  116),  which  section  pro- 
vides that  when  a  building  within  tbe  flie 
limits  shall  be  damaged  to  an  amount  not 
greater  than  one-half  its  valoe,  exclusive  of 
the  value  of  its  foundations,  it  may  be  re- 
paired or  rebuilt;  but,  if  damaged  more  than 
one-lialf  that  value,  it  sliall  not  be  repaired 
or  rebuilt  but  Shall  be  taken  down. 

The  owner  of  the  building  desires  to  re- 
pair It,  and  daims  that  the  building  has  been 
damaged  less  than  one-half  its  value;  the 
municipality  claims  that  the  damage  exceeds 
one-half  the  value  of  the  building,  and  de- 
sires the  building  to  be  taken  down. 

[1]  With  that  brandi  of  the  controversy 
this  court  has  no  concern.  The  legal  reme- 
dy is  wholly  adequate.  N.  T.  &  Greenwood 
Lake  Ry.  Co.  v.  Township  of  Montdalr,  47 
N.  J.  Eq.  591.  21  Atl.  493 ;  Barber  v.  W.  J. 
Title  Co.,  53  N.  J.  Bq.  159,  32  AU.  222:  W. 
J.  &  S.  S.  Ty.  Co.  V.  Mayor,  etc.,  of  Wood- 
bury, 80  N.  J.  Eq.  412,  84  AU.  1047. 

But,  pending  the  determination  by  the  Su- 
preme Court  whether  complainant  is  enti- 
tled to  restore  its  damaged  building  to  Its 
former  condition  by  making  the  necessary 
repairs  for  that  purpose,  a  situation  exists 
in  which  this  court  may  afford  appropriate 
temporary  relief  to  prevent  irreparable  In- 
Jury  to  complainant 

[2]  The  building  is  without  a  roof  and  the 
first-floor  rooms,  some  of  which  are  occupied, 
are  exposed  to  injury  from  the  elements. 
This  destruction  of  complainant's  propaty 
rights  pending  the  action  of  the  Suprone 
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Court  la  wholly  unnecessary  In  so  fftr  as  It 
can  be  prevented  by  temporary  repairs  made 
for  tbat  purpose  only.  No  benefits  can  flow 
to  the  municipality  by  the  uninjured  or  par- 
tially Injured  portions  of  the  building  t»- 
inalnlng  exposed  to  further  damage  from 
the  elements,  and  great  loss  will  be  thus  suf- 
fered by  complainant.  In  these  circumstanc- 
es I  think  It  Is  the  right  of  complainant  to 
temporarily  protect  his  property  frwn  such 
unnecessary  loss. 

Temporary  repairs,  made  solely  for  the 
purpose  stated,  and  not  In  any  sense  for  the 
purpose  of  restoring  the  building  to  its  for- 
mer condition,  cannot  be  properly  regarded 
as  repairs  if  wholly  limited  to  the  single 
purpose  of  temporarily  excluding  the  ele- 
ments pending  the  mandamus  proceedings; 
and  any  denial  of  that  prlTllege  to  complain- 
ant can  only  be  regarded  as  an  unlawful  in- 
vasion of  Its  property  rights  and  a  source  of 
Irreparable  and  unnecessary  Injury. 

Accordingly  I  will  advise  an  order  re- 
straining defendants  from  exercising  force 
to  deny  to  complainant  the  right  to  pro- 
tect its  property  In  the  manner  and  for  the 
period  stated. 

The  order  to  be  signed  will  be  settled  on 
notice  or  by  agreement  of  the  solicitors  to 
the  end  that  it  may  speclflcally  and  clearly 
limit  such  acts  as  are  to  be  performed  by 
complainant  to  acts  necessary  to  accomplish 
the  temporary  purpose  already  stated  as  dis- 
tinguished from  repairs  that  may  be  regard- 
ed as  of  a  permanent  nature  to  restore  the 
building  to  its  former  condition. 


BLESSING  V.  CENTRAL  R.  CO.  OF  NEW 
JERSEY. 

(Supreme  Court  of  New  Jersey.    June  8,  1918.) 

fSvttaJmt  6v  ihe  Court.) 

1.  Cabbiebs  «=158(1)  —  Bill  of  Ladiko  — 
"Value  of  the  Pbopebtt"— Cabtaoe. 

The  charge  for  carting  a  bag  of  potatoes 
from  the  place  where  plaintiff  bought  them,  at 
a  reasonable  market  price,  in  New  York  City 
to  the  defendant's  frnght  station  in  the  same 
city,  from  whence  they  were  shipped  to  Lake- 
wood,  N.  J.,  does  not  constitute  a  part  of  the 
value  of  the  shipment  within  the  meaning  of 
the  bill  of  lading,  which  provides  that  "the 
amount  of  any  loss  or  damage  for  which  any 
carrier  is  liable  shall  be  computed  on  the  basis 
of  the  value  of  the  property  at  the  place  and 
time  of  shipment  under  this  bill  of  lading,  in- 
cluding the  freight  charges,  if  paid." 

(Additional  Syllabus  6v  Editorial  Staff.) 

2.  Cabbiebs  €=»158(1)  —  Bill  of  LADiwa  — 
Value  of  1'bopebtt  —  "Place  of  Ship- 
ment." 

The  words  "place  of  shipment"  as  used  in 
bill  of  lading,  providing  that  "the  amount  of  any 
loss  or  damage  for  which  an^  carrier  Is  liable 
shall  be  computed  on  the  basis  of  the  value  of 
the  property  at  the  place  and  time  of  shipment," 
mean  the  city,  town,  or  locality  where  tlie  ship- 
ment originates  as  contradistinguishpd  from  the 
place  of  destination,  and  cannot  be  construed  to 


mean  the  actual  street  or  station  from  which 
the  goods  are  shipped. 

Anieal  ttom  the  First  District  Court  of 
Jersey  City. 

Action  by  Harry  B.  Blessing  against  the 
Central  Railroad  Company  of  New  Jersey. 
Judgment  for  plalntUf,  and  defendant  ap- 
peals.   Reversed,  and  a  new  trial  awarded. 

Argued  t'ebmary  term,  1918,  before 
SWAYZB,  TRENOHARD,  and  MINTDBN, 
JJ. 

De  Voe  Tomlinson,  of  Brldgeton,  and 
George  Holmes,  of  Jersey  City,  for  appel- 
lant. Melosh  &  Morton,  of  Jersey  City,  for 
appellee. 

TBENCHARD,  J.  This  suit  was  brought 
to  recover  the  value  of  a  shipment  of  one 
bag  of  potatoes  consigned  from  New  York 
City  to  I>akewood,  N.  J.,  and  which  was  lost 
in  transit.  At  the  trial  the  defendant  did  not 
contest  the  fact  of  its  liability,  but  contended 
that  it  was  liable  only  in  the  sum  of  99.50, 
the  amount  paid  by  the  plaintiff  for  the  pota- 
toes in  question.  The  trial  judge,  however, 
considered  that,  in  addition  to  the  amount  of 
such  purchase  price,  plaintiff  was  entitled  to 
recover  the  carting  charge,  which  was  paid 
by  him,  for  hauling  of  the  potatoes  from  the 
place  where  he  had  purchased  them  to  the 
freight  station  of  the  defendant  Judgment 
was  therefore  rendered  in  favor  of  the  plain- 
tiff in  the  amount  of  $10,  which  judgment  Is 
now  here  for  review. 

We  are  of  the  opinion  that  the  learned 
trial  judge  erred.  The  shipment  moved  under 
a  bill  of  lading  which  provided  inter  alia  as 
follows: 

"The  amount  of  any  loss  or  damage  for  which 
any  carrier  is  liable  shall  be  computed  on  the 
basis  of  the  value  of  the  property  at  the  place 
and  time  of  shipment  under  this  bill  of  lading, 
including  the  freight  charges,  if  paid." 

Plaintiff  had  purchased  these  potatoes  from 
one  IfcCarren,  at  90  Vesey  street.  New  York 
City,  paying  therefor  $0.50,  which  It  is  con- 
ceded was  a  reasonable  price.  He  had  them 
carted  from  McCarren's  place  to  defendant's 
freight  station  In  New  York  City,  and  paid 
for  such  carting  the  sum  of  50  cents,  which  it 
is  conceded  was  a  reasonable  charge  for  such 
service.  At  defendant's  freight  station  there 
is  no  place  where  potatoes  are  bought  or 
sold,  and  no  market  for  the  sale  of  potatoes 
is  maintained  there.  The  potatoes  wore  de- 
livered at  such  freight  station  for  the  pur- 
pose only  of  having  them  transported  to 
Lnkewood,  their  destination.  No  other  evi- 
dence as  to  value  was  submitted,  and  there- 
fore the  sole  question  for  determination  Is 
whether  under  the  proofs  the  value  of  these 
potatoes  "at  the  place  and  time  of  shipment" 
was  9'Q.SO  or  $10.  We  conclude  that  It  was 
the  former  sum;  and,  while  the  amount 
here  in  controversy  Is  small,  the  principle  is 
Important. 
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[1  ]  We  tblnk  tbat  the  carting  diarge  did  not 
constitute  a  part  of  the  value  of  the  ship- 
ment within  the  meaning  of  the  bill  of  lading, 
bnt  was  mere  incidental  damage,  and  that  the 
court  erred  in  including  such  charge  In  the 
amount  of  the  judgment  which  was  rendered 
in  favor  of  the  plaintiff.  At  the  ctmimon 
law,  the  measure  of  damages  in  the  case  of 
a  total  loss  of  a  shipment  was:  First,  the  val- 
Tie  of  the  goods  at  the  time  and  place  of  des- 
tination; and,  secondly,  any  incidental  dam- 
ages which  were  the  natural  and  proximate 
result  of  the  breach  of  the  contract  of  car- 
riage. It  is  obvious  thai  such  a  measure  of 
damages  was  of  necessity  flexible,  and  that 
its  application  in  a  particular  case  with  any 
degree  of  certainty  was  often  difficult.  It 
seems  clear  that  the  adoption  of  the  bill  of 
lading  provision,  the  validity  of  which  has 
been  sustained  by  the  C!ourt  of  Errors  and 
Appeals  in  Spada  v.  Penn.  R.  R.,  80  N.  J. 
Law,  187,  92  Atl,  379,  was  with  the  intent 
and  for  the  purpose  of  fixing  a  definite  and 
certain  measure  of  damages  in  each  particu- 
lar case,  to  wit,  the  value  of  the  shipment  at 
the  place  and  time  of  shipment  It  is  equal- 
ly clear  that  such  provision  precludes  any 
recovery  for  "incidental  damages,"  which  had 
theretofore  in  many  Instances  formed  a  part 
of  plaintiff's  claims.  This  case,  therefore,  re- 
solves Itself  Into  the  simple  question  ot 
whether  the  carting  charge  was  part  of  the 
value  of  these  goods  at  the  place  and  time  of 
shipment,  or  whether  it  was  a  mere  Inciden- 
tal damage.  In  which  latter  event  it  could  not, 
of  course,  form  a  part  of  plaintiff's  recovery. 

[2]  It  is  a  famiUax  rule  of  law  that  the 
test  of  the  value  of  a  certain  commodity  at 
any  particular  time  and  place  is  the  market 
value  thereof  at  such  time  and  place,  unless, 
of  course,  the  ownmodlty  is  one  whlcn  is  not 
bought  and  sold  In  the  open  market.  In  this 
case  there  was  at  defendant's  freight  sta- 
tion no  market  or  place  where  potatoes  were 
bought  and  sold.  The  market  value  of  the 
shipment  would,  of  necessity,  have  to  be  de- 
termined by  reference  to  the  prevailing  mar- 
ket price  for  this  species  of  potatoes  in  New 
Tork  City  on  the  date  that  this  shipment 
originated.  It  cannot  be  seriously  contended 
that  these  goods  had  different  market  value 
In  different  parts  of  New  York  City,  or  that 
their  market  value  at  defendant's  freight  sta- 
tion was  not  precisely  the  same  as  when  at 
McCarren's  place  on  Vesey  street.  The  words 
"place  and  time  of  sbipment"  as  used  in  tbe 
bill  of  lading  mean  the  city,  town,  or  locali- 
ty where  the  sbipment  originated,  as  contra- 
distinguished from  the  place  of  destination, 
and  cannot  possibly  be  construed  to  mean  the 
actual  street  or  station  from  which  the  goods 
are  shipped.  This  is  especially  dear  when  it 
Is  considered  that  formerly  the  value  at  the 
time  and  place  of  destination  was  the  deter- 
mining factor. 


The  carting  charge  of  fifty  cents  la  tlie 
present  case  is  a  part  of  the  money  that  the 
purchaser  was  willing  to  risk  In  order  to  get 
the  added  value  at  Lakewood,  wh^ e  the  po- 
tatoes were  going.  To  bold  that  this  cart- 
ing charge  added  to  tbe  value  ot  these  goods, 
within  the  meaning  of  the  bill  of  lading  pro- 
vision, would  be  to  establitOi  a  doctrine 
wliidi,  tf  consistently  followed,  would  lead  to 
many  injustices.  On  plalntifTs  theory,  If 
these  goods  had  been  brought  from  another 
dty,  or  ev«i  from  another  country,  tbe  cost 
of  transportation  from  such  other  dty  or  other 
country  could  be  added  to  the  purchase 
price  and  recovered  from  tbe  defendant  car- 
rier.   This  proposition  is  self-destructive. 

If  plaintiff,  after  having  had  these  potatoes 
carted  to  the  defendant's  freight  station  at  a 
cost  of  50  cents,  bad  Oxen  sold  them  to  some 
otter  person  In  New  Tork  at  tbe  market 
price.  It  Is  quite  apparent  that  such  market 
price  would  not  have  included  the  carting 
charge.  So,  likewise.  If  plaintiff  had  caused 
the  potatoes  to  be  carted  to  several  different 
points  In  New  York  City  in  an  endeavor  to 
make  sale  of  the  same,  it  cannot  be  serionsly 
contended  that  the  value  of  the  potatoes  at 
the  last  point  would  be  augmented  by  or 
would  include  the  several  different  carting 
charges. 

Tbe  judgment  below  will  be  reversed,  and 
a  new  trial  awarded. 


FOUBNIER  V.  GAGNE. 

(Supreme  Jndidol  Court  of  Maine.     Joly  3, 
191&) 

New  Tbiai,  «s>168— Motion  »»  Nkw  Trial 
— CoiJBT  En  Banc. 

The  Supreme  Judicial  Court  sitting  in  banc 
cannot  grant  a  new  trial  on  the  ground  of  er- 
roneous finding  by  the  jury,  imlesa  as  an  appel- 
late body,  having  only  the  printed  record,  it 
can  say  the  error  is  plain  and  unmistakable. 

On  Motion  from  Supreme  Judicial  Conr:, 
Aroostook  County,  at  Law. 

Action  by  Rcwe  Anna  Foumler  against 
Alphonse  Gagne.  Verdict  for  plaintiff,  and 
defendant  moves  for  new  trial.  Motion  ovei^ 
ruled. 

Argued  before  SPEAR,  BIRD,  HANSON, 
PHILBROOK,   DUNN,   and  MORRILL,   JJ. 

Powers  &  Guild,  of  Ft.  Fairfield,  and  J(*n 
B.  Pelletler,  of  Van  Buren,  for  plaintiff. 
Shaw  &  Thornton,  of  Houlton,  A.  S.  Craw- 
ford, Jr.,  of  Ft.  Kent,  and  L.  V.  Thlbodeau. 
of  Van  Buren,  for  defendant. 

PEJR  CURIAM.  Action  to  recover  dam- 
ages, actual  and  punitive,  for  a  criminal 
assault.  The  jury  returned  a  verdict  for  the 
plaintiff  and  assessed  damages  In  tbe  sum  of 
$1,541.67.  The  defendant  mores  for  a  new 
trial  on  the  customary  grounds.  No  exception 
to  any  ruling,  or  to  the  charge  of  tbe  presid- 
ing jiistlce,  are  presaited.     The  Issue  was 
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solely  one  of  fact.  As  UHual,  the  defented 
party  claims  that  the  verdict  of  tlie  Jury 
■was  clearly  and  unmistakably  wrong,  v/e 
should  not  overlook  the  truth  that  the  right 
of  trial  hy  Jury,  and  the  right  to  have  coa- 
troverted  questions  of  fact  settled  by  a  Jury, 
are  fundamental  and  Important  rights  which 
should  not  be  Ughtly  overthrown  by  the  Inter- 
ference of  the  appellate  court  sitting  In  banc. 
That  court  has  no  moral  or  legal  right  to  so 
Interfere  unless  the  Jury  has  been  swayed  by 
passion  or  prejudice,  or  committed  error  from 
some  other  reason,  to  such  an  extent  that  an 
impartial,  intelligent  tribunal,  sitting  as  an 
appellate  body,  and  having  before  It  only  the 
printed  record,  can  truly  say  that  the  error 
of  the  jury  is  plain  and  unmistakable. 

In  the  case  at  bar,  the  Jury  saw  the  wit- 
nesses and  heard  the  testimony  from  living 
Ups,  giving  proper  weight,  we  must  assume, 
to  the  appearance,  age,  lack,  or  otherwise,  of 
proper  environment  and  early  training  of  the 
plaintiff,  estimated  her  mental  and  moral 
characteristics  in  the  light  of  existing  cir- 
cumstances, and  believed  her  unsupported* 
testimony.  They  also,  in  like  manner,  heard 
the  testimony  of  the  defendant  and  his  wit- 
nesses, and  noted  all  his  claims  of  inconsist- 
ency in  the  plalntltTs  conduct  and  story. 
The  result,  as  we  have  seen,  was  favorable 
to  the  plaintiff.  We  are  not  to  say  what  our 
verdict  would  have  been,  had  we  been  render- 
ing an  initial  finding;  but  rather  we  are  to 
declare  whether  the  verdict  was  so  clearly 
and  unmistakably  wrong  that  it  must  be  set 
aside.  This  we  are  unable  to  do  after  a  care- 
ful examination  of  the  record.  Neither  arc 
we  inclined  to  say  that  the  damages  are  too 
large  when  the  element  of  punitive  damages 
is  fairly  considered. 

Motion  overruled. 


SBEI*BT  v.  CUMBBRIiAND  COUNTY 
POWER  &  LIGHT  CO. 

(Supreme  Judicial  Court  of  Maine.     Jnly  14, 
1918.) 

On  Motion  from  Supreme  Judicial  Court, 
Cumberland  County,  at  Law. 

Action  by  Sadie  C.  Seeley  against  the  Cum- 
berland County  Power  &  Light  Company.  On 
motion  to  transfer  to  the  law  court.  Motion 
overruled. 

Argued  before  CORNISH.  0.  J.,  and  SPEAR, 
KING,  BIRD.  HANSON,  PHILBROOK, 
DUNN,  and  MORRILL,  JJ. 

John  B.  Keboe,  of  Portland,  for  plaintiff. 
Bradley  &  Linnell,  of  Portland,  for  defendant. 

PER  CURIAM.  In  this  action  to  recover 
damages  for  personal  injuries  sustained  on 
March  27,  1915,  the  plaintiff  obtained  a  verdict 
for  $927. 

After  careful  consideration  of  the  case  it  is 
the  opinion  of  a  majority  of  the  court  that 
the  verdict  is  not  so  clearly  wrong,  either  on  the 
question  of  the  defendant's  liability  or  on  the 
amount  of  damages,  as  to  require  the  interven- 
tion of  the  law  court  The  entry  will  there- 
fore be:     " 

Motion  overruled. 


KING  v.  JORDAN. 

(Supreme  Judicial  Ourt  of  Maine.     July  14, 
1918.) 

On  Motion  from  Supreme  Judicial  Court,  An- 
droscoggin County,  at  Law. 

Suit  by  John  H.  King  against  Wentworth 
B.  Jordan.  Verdict  for  defendant,  case  reserv- 
ed, and  plaintiff  moves  for  new  trial.  Motion 
overruled. 

Argued  before  CORNISH.  O.  J.,  and  SPEAR, 
KING.  BIRD,  HANSON,  PHILBROOK, 
DUNN,  and  MORRILL,  JJ. 

Newell  &  Woodside,  of  Lewiston,  for  plain- 
tiff. Fulsifer  &  Ludden,  of  Auburn,  for  defend- 
ant. 

PER  (TURIAM.     By  writ  dated  August  6, 

1917,  the  plaintiff  sued  to  recover  the  sum  or 
$417.50  which  he  claimed  to  be  due  to  him  as 
wages  for  his  personal  labor,  and  for  board  and 
materials,  performed  and  furnished  the  defend- 
ant by  the  plaintiff  at  the  former's  request 
The  defendant  denied  liability,  and  asserted 
upon  trial  at  the  Androscoggin  session  in  April, 

1918,  that  previously  to  the  commencement  of 
the  suit  he  had  already  fully  paid  the  defend- 
ant for  all  that  he  had  done.  The  jury  return- 
ed a  verdict  for  the  defendant,  and  the  case  is 
here  on  plaintiff's  motion  for  a  new  trial.  No 
sufficient  reason  is  perceived  why  the  motion 
should  be  granted. 

Motion  overruled. 


ROCKLAND  HARDWARE  CO.  v.  GOULD- 
ING  et  al. 

(Supreme  Judicial  Court  of  Maine.     July  14, 
1918.) 

On  Motion  from  Supreme  Judicial  Court, 
Knox  County,  at  Law. 

Action  by  the  Rockland  Hardware  Company 
against  H.  C.  Goulding  and  Fred  K.  Allen, 
trustee.  On  defendants'  motion  to  set  aside 
verdict  for  plaintiff.     Motion  overruled. 

Argued  before  CORNISH.  C.  J.,  and  SPEAR, 
HANSON,  PHILBROOK,  DUNN,  and  MOR- 
RILL, JJ. 

Charles  T.  Smalley,  of  Rockland,  for  plaintiff. 
Frank  B.  Miller,  of  Rockland,  for  defendants. 

PER  C7URIAM.  The  case  is  before  the  court 
on  motion  by  the  defendant  to  set  naide  the  ver- 
dict rendered  in  favor  of  the  plaintiff.  No  ques- 
tions of  law  are  raised,  and  the  issue  is  wheth- 
er there  was  sufficient  evidence  to  warrant  the 
jury  in  finding  the  existence  of  agency  on  the 
part  of  one  Ames  and  one  Allen  so  as  to  charge 
the  principal  defendant  for  goods  sold  and  de- 
livered  by  the  plaintiff. 

After  a  careful  examination  of  the  record  the 
court  is  of  opinion  that  there  is  sufficient  evi- 
dence upon  which  to  base  tlie  verdict  of  the 
jury,  and  the  entry  must  be: 

Motion  overruled. 


HAYDEN  y.  MAINE  CENT.  R.  R. 

(Supreme  Judicial  Court  of  Maine.     June  17, 
1918.) 

1.  Casbierb  ®=>219(5)  —  Live  Stock  —  Con- 
necting Cabbiebs. 

In  common-law  action  against  initial  car- 
rier for  injury  to  shipment  of  horses,  its  negli- 
gence must  be  proved. 

2.  Tbial  e=3l39(l)— Dibectiow  of  Vkbdict— 
Failubk  to  Prove  LiABitmr. 

Where  plaintiff's  evidence  as  a  whole  failed 
to  prove  defendant's  liability,  the  burden  being 
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on  plaintiff,  defendant's  motion  to  direct  yerdiet 
in  Its  favor  should  have  been  granted. 

Exceptions  from  Supreme  Judicial  Court, 
Aiiuroseoggin  County,  at  I^aw. 

Action  by  Frank  B.  Hayden  against  the 
Atalne  Central  Kallroad.  Verdict  for  plain- 
tiff, and  defendant  excepts.  Exceptions  sus- 
tained. 

Argued  l)efore  CORNISH,  O.  J.,  and 
SPEAE,   HANSON,   and   PHII,BROOK,   JJ. 

McGilllcuddy  &  Morey,  of  Lewlston,  for 
plaintiff.  White  &  Carter,  of  Lewlston,  for 
defendant 

PER  CURIAM.  This  is  an  action  on  the 
case  to  recover  damages  for  Injury  to  three 
horses  shipped  by  the  plaintiff  from  Lewlston, 
Me.,  to  Lexington,  Ky.  The  plaintiff  recover- 
ed a  verdict  for  $772.92,  and  the  case  Is  before 
the  court  upon  general  motion  and  exceptions 
Iv  the  defendant. 

The  action  was  at  common  la*  to  enforce  a 
common-law  liability.  The  theory  of  the 
plaintiff  throu{;bout  the  case  and  not  aban- 
doned in  argument,  was  that  the  negligence 
alleged  was  in  fact  the  negligence  of  the  de- 
fendant, and  not  that  of  a  connecting  carrier, 
and  that  the  delay  causing  the  damage  was 
on  the  defendant's  railroad  In  the  state  of 
Maine.  The  defendant  asked  for  a  directed 
verdict  and  was  refused.  The  refusal  was 
the  subject  of  the  third  exception. 

LI,  2]  It  was  incumbent  on  the  plaintiff  to 
prove  liability  on  the  part  of  the  Maine 
Central  Railroad.  The  plalntlfTs  evidence 
taken  as  a  whole  failed  to  prove  that  fact, 
and  therefore  the  motion  of  the  defendant  to 
direct  a  verdict  in  its  favor  should  have  been 
granted.  The  conclusion  here  reached  neces- 
sarily disposes  of  the  motion. 

Exceptions  sustained. 


HOWLEY  V,  CHAFFEE  «t  al. 

(Supreme  Court  of  Vermont.    Rutland.    May  8, 
1918.) 

Appeal  and  Ebbob  ®=934(1)— Pbestjmptions. 
On  appeal  from  decree  assessing  damagps  for 
wrongfully  procuring  injunction  against  moving 
bam,  where  license  to  move  it  was  revoked  four 
days  after  the  injunction  issued,  it  would  be 
presumed  by  intendment  in  favor  of  decree  that 
Buch  time  would  have  sufficed  to  complete  the 
moving. 

AM)eal  In  Chancery,  Rutland  County; 
Lelghton  B.  Slack,  Chancellor. 

Suit  by  Patrick  F.  Howley  against  George 
T.  Chaffee  and  others.  From  a  decree  on  re- 
port of  the  special  master  assessing  damages 
on  dismissal  of  bill  for  injunction,  plaintiff 
appeals.    Afllrmed  and  remanded. 

Argued  before  WATSON,  C.  J.,  and  HAS- 
ELTON,  POWERS,  TAYLOR,  and  MILES, 
JJ. 

Chas.  L.  Howe,  of  Rutland,  for  appellant. 
F.  S.  Piatt  and  Wm.  B.  C.  Stickney,  both  of 
Rutland,  for  appellees. 


WATSON,  O.  J.  This  case  (reported  to  88 
Vt.  468,  93  Atl.  120)  is  now  here  on  the  plain- 
tiff's appeal  from  the  decree  rendered  on  the 
question  of  Injunction  damages. 

Defendant  Chaffee  is  the  owner  of  certain 
land  situated  in  the  city  of  Rutland,  knoirn 
as  the  "Richardson"  property,  on  which  there 
was  a  bam  60  feet  long  and  351^  feet  wide 
In  the  spring  of  1913,  he  contemplated  erect- 
ing a  building  hereinafter  called  the  "Play- 
house," upon  the  westerly  portion  of  said 
premises ;  and  to  this  end  it  l)ecame  necessa- 
ry to  move  the  bam  mentioned.  He  applied 
for  and  received  permits  or  licenses  from  the 
dty  authorities,  both  to  erect  such  building 
and  to  remove  the  barn.  On  July  3,  1913, 
defendant  Burton,  acting  under  a  contract 
with  Chaffee,  had  placed  the  barn  on  rollers 
and  had  moved  the  same  off  the  Playhouse 
site  to  and  onto  the  open  lot  lying  east  of 
that  site,  when  the  plaintiff  procured  an  in- 
junction against  C!haffee  and  Burton,  re- 
straining them  from  moving  the  barn  further 
toward  the  site  contemplated  for  it.  At  that 
time,  Chaffee  had  not  determined  exactly 
where  he  would  locate  the  barn,  but  had 
made  a  contract  with  Burton  to  move  it  for 
a  specified  sum  to  such  point  along  the  north- 
erly line  of  the  premises  mentioned  (as  the 
open  lot  lying  east  of  the  Playhouse  site)  as 
he  (Chaffee)  might  finally  determine  and  elect 
to  place  it 

The  plaintiff  excepted  to  the  master's  re- 
port: 

"Second.  Because  the  defendant  by  reason  of 
the  ordinances  of  the  city,  having  no  riglit  to 
move  the  buildings,  his  damages,  if  any  sucli 
there  were,  were  not  the  result  of  or  occasioned 
by  the  injunction,  and  he  cannot  recover." 

It  is  argued  in  support  of  this  exception 
that  the  permit  to  move  the  barn  was  revok- 
ed by  the  city  authorities  on  July  7,  1913. 
But  a  careful  reading  of  the  master's  report 
shows  that  such  revocation  is  not  found. 
Besides,  if  It  be  considered  as  appearing  of 
record,  four  days  elapsed  after  the  injunc- 
tion was  Issued  before  the  time  of  the  revo- 
cation. For  aught  we  know,  this  was  ample 
time  In  which  to  complete  the  job  of  moving 
the  barn  as  contemplated,  had  the  work  not 
been  stopped  by  the  Injunction,  and,  by  in- 
tendment in  favor  of  the  decree,  it  will  bo 
so  considered. 

Decree  afilrmed,  and  cause  remanded. 


STABILE  ▼.  DANINI.     (No.  49.) 
(Court  of  Appeals  of  Maryland.    April  3, 1918.) 

1.  Appeal  anh  Erbob  <8=>78(7)— Obdebs  Ap- 
pealable. 

A  judgment  of  non  pros,  and  a  judgment 
for  defendant  for  costs,  on  refusal  of  plaintiff 
to  file  the  bill  of  particulars,  is  ai^eolable 

2.  Pleading   <g=>317(5)  —  Bill   of  Pabhct- 

LABS.  . 

In  an  action  to  recover  per  diem  Bpecinea 
damages  for  failure  to  perform  contract  in  ereet- 
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ine  seTen  dwellings  and  two  stores,  the  court 
did  not  err  in.  reqairing  bill  of  particulars  to 
diow  what  work  defendant  had  omitted  to  per- 
form. 

Appeal  from  Superior  Court  of  Baltimore 
City;    Joba  J.  Dobler,  Judge. 

"To  be  (^dally  reported." 

Action  by  Louis  Stabile  against  John 
Danlni.  Judgment  for  defendant  and  plain- 
tiff api)eals.    Affirmed. 

Argued  before  BOYD,  O.  J.,  and  BRISCOE, 
THOMAS,  URNEK,  STOCKBRIDGE,  and 
CONSTABLE,  JJ. 

Geo.  Washington  WllllamB,  of  Baltimore 
(John  Holt  Richardson,  of  Baltimore,  on  tbe 
brief),  for  appellant.  Ward  B.  Coe  and  I. 
Wm.  Schinunel,  both  of  Baltimore  (William 
P.  Cole,  Jr.,  of  Baltimore,  on  tbe  brief),  for 
appellee. 

BRISCOE,  J.  The  appellant,  Louia  Sta- 
bile, sued  tbe  am>ellee,  John  Danlni,  in  tbe 
superior  court  of  Balflmore  city  to  recover 
damages  for  tbe  breach  of  a  contract  under 
seal,  dated  July  IS,  1910,  to  provide  the  ma- 
terials and  to  perform  all  the  work  in  erect- 
ing seven  dwellings  and  two  stores  to  be 
built  on  property  located  on  the  north  side 
of  ESastem  avenue,  extended,  in  Baltimore 
county,  for  tbe  sum  of  $14,000.  Tbe  declara- 
tion avers  that  tbe  defendant  was  to  do  ev- 
erything required  by  the  general  conditions 
of  tbe  contract,  tbe  specifications  and  the 
drawings;  that  tbe  work  under  the  contract 
should  be  substantially  completed  by  De- 
cember 1,  1816,  or  pay  tbe  plaintiff  the  sum 
of  $10  for  each  and  every  day's  delay  as  liq- 
uidated damages.  'Xhe  declaration  then 
avers  as  a  breach  of  the  contract:  First,  that 
the  defendant  did  not  provide  the  materials 
and  perform  tb«  work,  as  set  forth  and  re- 
quired by  the  contract,  although  the  plaintiff 
paid  the  defendant  tbe  sum  of  $14,000 ;  and, 
second,  that  the  defendant  did  not  substan- 
tially complete  the  worii  by  December  1. 
1916,  and  the  plaintiff  claimed  tlie  sum  of 
$5,000  as  damages.  The  defendant  appeared 
to  the  suit,  and  filed  a  demand  for  a  bill  of 
particulars  of  the  plaintiff's  claim.  An  an- 
swer was  filed  to  this  demand  by  the  plain- 
tiff, stating  that  the  declaration  was  a  suf- 
ficient bill  of  particulars.  The  court  below 
sustained  the  defendant's  exception  to  the 
plaintiffs  answer,  and  directed  the  plaintiff 
to  file  a  bill  of  partlculai-s  In  accordance 
with  the  demand  on  or  before  tbe  28th  of 
November,  1917.  The  plaintiff  refused  to 
comply  with  the  order,  requiring  him  to  file 
a  bin  of  particulars,  and  the  court  entered 
a  Judgment  of  non  pros,  and  a  Judgment  for 
the  defendant  for  costs.  From  this  Judg- 
ment the  plaintiff  has  appealed. 

[1]  A  motion  Is  made  to  dismiss  the  ap- 
peal upon  the  ground  that  tbe  action  of  the 
court,  in  granting  or  refusing  a  demand  for 
a  bill  of  particulars,  is  within  the  sound  dis- 
cretion of  the  court,  and  Is  not  reviewable 


on  appeal  to  this  court  until  final  judgment. 
The  rule  upon  this  subject  is  not  only  well 
settled  in  this  and  other  Jurisdictions,  but 
has  been  applied,  and  enforced  by  a  number 
of  recent  cases,  in  this  court,  and  it  need  not 
be  discussed  on  this  appeal.  Warfleld  v. 
State,  116  Md.  599,  82  Atl.  1053,  Ann.  Cas. 
19130,  824;  Burk  v.  Tinsley,  80  Md.  100, 
30  AU.  604;  B'reud  v.  State,  129  Md.  636, 
99  Atl.  934.  The  appeal  in  this  case,  bow- 
ever,  is  taken  from  a  Judgment  of  non  pros, 
and  a  Judgment  for  tbe  defendant  for  costs. 
From  such  a  Judgment  an  appeal  will  lie. 
Henderson  v.  Md.  Insurance  Co.,  90  Md.  5i, 
44  AU.  1020;  Rutledge  v.  McAfee,  72  Md. 
32,  18  Atl.  1103;  State  v.  Glttlngs,  35  Md. 
1C9.  In  the  recent  case  of  Emerson  Apts. 
V,  Tayl6r,  131  Md.  — ,  103  Atl.  423,  this 
court  said: 

"When  there  is  a  ruling  on  a  demurrer  to  tbe 
declaration  in  favor  of  the  defendant,  and  the 
plaintiff  declines  to  amend,  of  course  the  judg- 
ment then  is  properly  a  judgment  for  costs,  and 
is  final,  as  the  judgment  is  that  the  plaintiff 
'go  without  day.'  1  Poe,  8  710.  Such  a  judg- 
ment determines  that  the  plaintiff  is  not  entitled 
to  recover  on  what  is  stated  in  the  declaration." 
1  Poe,  §  591. 

[2]  In  this  case,  we  find  nothing  upon  the 
record  to  show  that  the  court  below  tran- 
scended its  power  in  granting  the  order  for 
a  bill  of  particulars,  as  defined  by  the  cases 
referred  to  herein.  On  the  contrary,  we 
think  it  was  a  proper  case  for  a  bill  of  par- 
ticulars.   In  31  Cyc.  568,  it  is  stated: 

"At  the  present  time  the  right  to  a  bill  of 
particulars  is  generally  held  to  extend  to  all 
descriptions  of  actions  at  law,  when  justice  de- 
mauds  that  a  party  shall  be  apprised  of  the  mat- 
ter for  which  he  is  to  be  put  to  trial  with  more 
particularity  than  is  required  by  the  rules  of 
pleading." 

In  Warfleld  v.  State,  116  Md.  599,  82  Atl. 
1053,  Ann.  Cas.  1913C,  824,  the  general  rule 
was  stated  to  be  that: 

"There  is  no  restriction  upon  the  power;  it 
extends  to  all  descriptions  of  actions,  where 
justice  demands  that  a  party,  whether  plaintiff 
or  defendant,  should  be  apprised  of  the  particu- 
lars of  the  facts  his  adversary  expects  to  prove; 
and  the  scope  of  the  order  must  ordinarily  be  a 
question  of  discretion  to  be  governed  by  the 
circumstances."  3  Enc.  PI.  &  Pr.  523;  Cunard 
V.  Francklyn,  111  N.  Y.  511,  19  N.  E.  92. 

In  Breslanr  Realty  Co.  v.  Cohen,  115  App. 
Div.  360,  100  N.  Y.  Supp.  775,  a  somewhat 
similar  case,  the  rule  was  applied,  and  the 
conrt  said: 

"The  contract  for  the  completion  of  these 
houses  contains  many  clauses  in  relation  to  the 
buildings  to  be  erected  upon  the  premises.  It 
would  be  impossible  for  the  defendants  to  pre- 

{)are  for  trial  without  knowledge  of  the  particu- 
nrs  in  which  the  plaintiff  claims  that  the  houses 
were  not  completed  as  required  by  the  contract. 
The  action  is  to  recover  the  damages  sustained 
because  the  defendants  did  not  complete  the 
work  in   accordance  with  their  contract.     The 

glaintiff  must  know  in  what  respects  it  justi- 
ed  its  refusal  to  accept  the  work  when  tender- 
ed by  the  defendants,  and  in  what  respect  the 
buildings  were  not  then  completed  as  provided 
for  in  the  contract." 
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For  the  reasons  stated,  the  motion  to  dis- 
miss the  appeal  must  be  overruled,  and  the 
Judgment  will  be  aiSrmed. 

Judgment  affirmed,  with  coeta 


WEBBER  V.  LOBANGER. 

(Supreme  Court  of  New  Hampshire.    Hillsbor- 
ough.   AprU  2,  1918.) 

Evidence  ®=>443(2)  —  Lease  —  Collatebal 
Agreement  to  Repair. 
Where  a  lease  was  executed  upon  parol 
a'greement  of  lessw  to  make  repairs,  such  agree- 
ment is  a  binding  provable  contract  collateral  to 
the  lease,  for  breach  of  which  lessee  can  recover 
damages. 

Exceptions  from  Superior  Court,  Hillsbor- 
ough County;    Allen,  Judge. 

Action  by  William  A.  Webber  against 
Frank  Loranger.  Verdict  for  defendant,  and 
plaintiff  excepts.  Exceptions  sustained,  and 
verdict  set  aside. 

Assumpsit.  Trial  by  the  si^ierlor  court, 
and  verdict  for  the  defendant,  to  which  the 
plaintifT  excepted.  The  parties  entered  Into 
an  agreement  by  which  the  plaintlCF  was  to 
take  a  lease  of  the  defendant  of  certain 
premises  at  an  agreed  rental,  which  includ- 
ed compensation  for  certain  repairs  the  de- 
fendant intended  to  make.  It  appeared  that 
the  plaintiff  prepared  the  lease,  leaving  a 
blank  space  for  the  provision  in  regard  to 
the  repairs,  because  he  did  not  know  Just 
how  to  put  it  in.  He  then  took  the  lease  to 
the  defendant- and  spoke  to  him  about  writ- 
ing in  the  provision.  The  defendant  was  in 
a  hurry  at  the  time,  but  said  that  he  wanted 
the  repairs  made  and  was  already  making 
them,  and  that  he  trusted  the  plaintiff,  and 
the  plaintiff  ought  to  trust  him  and  take 
his  word.  The  lease  was  thereupon  execut- 
ed without  containing  the  agreement  about 
the  repairs.  The  court  found  that  there  was 
no  parol  contract  or  meeting  of  mdnds  upon 
this  subject,  because  the  defendant  said  It 
was  a  matter  of  trust  between  them  and 
the  plaintiff,  and  was  satisfled  to  take  his 
chances  and  sign  the  lease.  Subsequently 
the  plaintiff  entered  into  possession  of  the 
premises  and  paid  the  stipulated  rent. 

Taggart,  Wyman,  McLane  &  Starr  and 
L.  E.  Wyman,  all  of  Manchester,  for  plain- 
tiff. Myer  Saidel,  of  Manchester,  for  defend- 
ant 

WALKER,  3.  The  question  of  law  pre- 
sented by  the  exception  to  the  verdict  is 
whetljer  there  was  suttlcient  evidence  to 
support  it,  or  whether  from  the  evidentiary 
facts  reported  It  conclusively  appears  that 
reasonable  men  trying  the  fact  in  issue  could 
not  have  reached  that  result.  The  case  is 
apparently  somewhat  meager  in  its  state- 
ment of  the  evidence,  and  its  finding  of  facts 
upon  which  the  verdict  was  based  is  not  only 
brief,  but  largely  argumentative.    But  upon 


the  assumptl<m  that  all  the  material  facts 
appear  bearing  on  the  subject  of  the  defend- 
ant's' alleged  promise  to  make  the  repairs 
contemplated  by  the  parties,  it  is  difficult 
to  understand  the  method  of  reasoning  by 
which  it  was  found  that  no  parol  contract 
was  made  up<m  that  subject  In  the  orig- 
inal agreement  between  the  parties  the 
amount  of  rent  the  plaintiff  was  to  pay  was 
in  fact  determined  by  the  condition  of  the 
premises  in  the  proposed  state  of  repair. 
This  was  regarded  as  a  material  consid^a- 
tlon  for  the  agreement  of  the  plaintiff  to 
pay  the  stipulated  rent  and  was  assented  to 
by  the  defendant  He  tiien  agreed  to  make 
the  repairs.  The  minds  of  the  parties  then 
met  upon  the  prc^>ositlon,  whlcdi  it  was  un- 
derstood wai^  to  be  incorporated  into  the 
lease.  The  reason  it  was  not  specified  in  the 
lease  was  that  the  plaintiff  was  in  doubt  how 
to  express  it  and  the  defendant  was  in  a  hur- 
ry when  the  plaintiff  asked  him  to  have  it 
put  Into  the  lease,  Which  was  In  other  re- 
spects ready  to  be  signed.  There  Is  no  ev- 
idence that  the  plaintiff  intended  to  waive 
that  condition  of  their  previous  parol  ar- 
rangement or  to  treat  it  as  immaterial,  un- 
less the  fact  that  he  signed  the  lease  is  re- 
garded as  evidence  of  it.  But  his  signing 
of  the  lease  was  evidently  Induced  by  the  as- 
surance of  the  defendant  that  he  would  make 
the  repairs  and  his  request  that  the  plaintiff 
would  trust  him  to  do  the  work  upon  his 
parol  promise  to  do  it  Hence  there  was  no 
waiver  upon  the  part  of  the  plaintiff.  Nor 
is  there  any  evidence  that  the  defendant  un- 
derstood that  no  repairs  were  to  be  made 
undet  tlie  contract  or  tjhat  the  plaintiff 
woul^  Bfit  Insist  upon  their  being  made. 
The  finding  that  the  minds  of  the  parties  did 
not  meet  in  a  definite  agreement  that  the 
plaintiff  would  sign  the  lease  in  its  Incom- 
pleted condition,  upon  the  parol  promise  of 
the  defendant  to  make  repairs  as  originally 
agreed  to,  is  obviously  unsupported  upon 
any  reasonable  understanding  of  the  facts 
reported.  Doubtless  the  plaintiff  was  willing 
to  take  "his  diancea"  that  the  d^endant 
would  (perform  hla  verbal  agreemmt  the 
same  as  though  It  had  been  Incorporated 
in  the  lease.  But  It  is  inconceivable  that  he 
understood  that  the  defendant  reused  to 
stand  by  his  agreement  to  make  the  repairs, 
or  that  the  defendant  believed  that  his  prom- 
ise to  make  them  was  mere  verbiage  upon 
which  the  plaintiff  was  not  entitled  to  rely. 
The  only  reasonable  or  permissible  conclu- 
sion from  the  facts  is  that  the  parties  in- 
tended to  make  a  binding  parol  contract  col- 
lateral to  the  lease.  Durkin  v.  Oobleigh,  156 
Mass.  108,  30  N.  K  474,  17  L.  R.  A.  270.  32 
Am.  St.  Rep.  436.  As  the  defendant  has  fail- 
ed to  perform  his  agreement,  the  plaintiff, 
having  paid  the  rent  In  full,  is  entitled  to 
recover  such  damages  resulting  from  the 
breach  as  he  may  be  able  to  prove. 


4s»For  ocb«r  caaea  see  same  topic  and  KEY-NUMBBR  in  ail  Key-Numbered  Dtgeita  and  Indexaa 


Digitized  by 


Google 


N.J.) 


MEMORANDUM  DECISIONS 


1051 


The  suggestion  that  a  verdict  for  the 
plaintiff  upon  the  pared,  evidence  Introduced 
would  violate  the  rule  against  varying  the 
terms  of  a  written  Instrument  by  parol  Is 
without  merit.  The  action  is  not  brought 
upon  the  lease,  and  no  attempt  Is  made  to 
vary  or  contradict  its  terms.  The  question 
relates  merely  to  the  consideration  of  the 
lease,  which  may  be  proved  by  extraneous 
evidence  In  an  independent  action  upon  a 
collateral  undertaking.  Quimby  v.  Stebblns, 
55  N.  H.  420 ;  Hutt  v.  Hlckey,  67  N.  H.  411, 
29  Atl.  456 ;  Kidd  v.  TracUon  Co.,  74  N.  H. 
160,  173,  66  Atl.  127;  Day  v.  Washburn,  76 
N.  H.  2(«,  81  Atl.  474;  Durkln  v.  Coblelgh, 
supra. 

Exception  sustained.  Verdict  set  aside. 
All  concurred. 


James  M.  Davis,  Joseph  Beck  Tyler,  and  John 
F.  Hamed,  all  or  Camden,  for  appellee. 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reason  stated  in  the 
(q;)inion  filed  in  the  court  below  by  Vice  Ordi- 
nary Learning. 


MEMORANDUM  DECISIONS 


AUDBRMAN  v.  YASMER  et  al.  (Supreme 
Court  of  Errors  of  Connecticut.  May  28,  1918.) 
Appeal  frwn  Court  of  Common  Pleas,  New 
Haven  County ;  Isaac  Wolfe,  Judge.  Ac- 
tion b^  Abraham  R.  Alderman  against  Benja- 
min Xaiimer  and  another  for  goods  sold.  Ver- 
dict for  defendants,  which  the  court  set  aside, 
and  the  defendants  appeal.  No  error.  Action 
brought  to  the  court  of  common  pleas  for  New 
Haven  county  and  tried  to  the  jury,  before 
Wolfe,  J.  Joseph  Koletsky,  of  New  Haven,  for 
appellants.  Jacob  Caplan,  of  New  Haven,  for 
appellee. 

PER  CURIAM.  The  general  denial  of  the 
first  defense  raised  the  issue  of  the  ownership 
of  the  goods  at  the  time  of  the  sale.  The  sec- 
ond defense  was  that  Harris  Alderman,  the 
father  of  the  plaintiBf,  represented  to  the  de- 
fendants that  he  was  the  owner  of  the  goods, 
and  in  reliance  thereon  the  defendants  paid  in 
full  for  the  goods  by  paying  a  debt  of  Harris 
Alderman,  and  that  the  plaintiff  knew  of  this 
and  assented  to  it  We  have  examined  the  evi- 
dence with  care,  and  we  are  unable  to  hold 
that  the  trial  court  erred  in  the  conclusion  that 
the  "great  weight  of  the  evidence"  was  that  the 
plaintiff  was  the  owner  of  the  goods  at  the  time 
of  the  sale.  The  evidence  tended  to  show  that 
the  bill  for  these  goods,  when  sold  by  Wein- 
stein,  was  made  to  the  plaintiff,  paid  for  by 
him,  and  taken  to  a  warehouse  where  he  was 
conducting  a  business  in  his  own  name.  The 
significance  of  these  facts  was  not  avoided  by 
the  evidence  submitted  by  the  defendants.  The 
allegation  of  the  second  defense  that  the  plain- 
tiff knew  and  assented  to  the  facts  set  forth  in 
this  defense  was  practically  unsupported  by  any 
trustworthy  evidence.  The  motion  to  set  aside 
the  verdict  was  properly  granted.  There  is  no 
error. 


In  re  ALL-EN'S  WILL.  (No.  29.)  (Court  of 
Errors  and  Appeals  of  New  Jersey.  May  3, 
1918.)  Appeal  from  Prerogative  Court.  In  the 
matter  of  the  application  for  the  probate  of  the 
last  will  and  testament  of  Michael  Allen,  de- 
ceased. From  a  decree  of  the  Prerogative 
Court,  denying  probate  (102  AtL  147),  propo- 
nents appeaL  Affirmed.  S.  Huntley  Beckett,  of 
Camden,  for  appellants:  David  O.  Watkins  and 
A.  H.   Swackhamer,   both   of   Woodbury,   and 


CBANB  V.  MAYOR  AND  ALDERMEN  OF 
JERSEY  CITY  et  al.  (No.  55.)  (Court  of 
Errors  and  Appeals  of  New  Jersey.  May  3, 
1918.)  Appeal  from  Supreme  Court.  CJertiorari 
by  Patrick  Crane,  a  member  of  the  police  de- 
partment, against  the  Mayor  and  Aldermen  of 
Jersey  City  and  bthers,  to  review  an  order  ol 
dismissal.  Judgment  for  defendants  (103  Atl. 
678),  and  plaintiff  appeals.  Affirmed.  Ziegener 
&  Lane,  of  Jersey  CSty,  for  appellant.  John 
Milton  and  John  Bentley,  both  of  Jersey  City, 
for  appellees. 

PER  CURIAM.  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Justice 
Kalisch. 


OROPSBY  V.  CROPSEY.  (No.  2&)  (Court 
of  Errors  and  Appeals  of  New  Jersey.  March 
4^  1918.)  Appeal  from  Court  of  Chancery. 
Suit  to  set  aside  a  conveyance  by  Eva  P.  Crop- 
sey  against  Charles  D.  Cropsey.  From  a  decree 
dismissing  the  bill  (101  Atl.  175),  complainant 
appeals.  Affirmed.  Ziegener  &  Lane,  of  Jersey 
city,  for  appellant.  Robert  Carey,  of  Jersey 
City,  for  appellee. 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  stated  in  the 
opinion  filed  in  the  court  below  by  Vice  Chan- 
cellor Backea 


D.  rULLERTON  &  CO.  v.  BOARD  OF 
PUBLIC  UTILITY  COM'RS  et  al.  (No.  139.) 
(Court  of  Error  and  Appeals  of  New  Jersey. 
Oct.  llj  1917.)  Appeal  from  Supreme  Court 
Proceedmg  by  D.  Fullerton  &  Co.  against  the 
Board  of  Public  Utility  Commissioners  and 
others  to  review  an  order  of  said  board.  Order 
affirmed  by  the  Supreme  Court,  and  prosecutor 
appeals.  Affirmed.  The  following  is  the  per 
curiam  opinion  of  the  Supreme  Court:  In 
this  case  there  are  eight  reasons  presented  to 
the  court  for  setting  aside  the  order  made  by 
the  Board  of  Public  Utility  Commissioners. 
They  are,  however,  argued  under  four  points  in 
prosecutor's  brief.  The  first  point  argued  is 
that  the  order,  if  construed  to  require  prosecu- 
tor to  make  changes  in  its  building  necessary 
to  have  the  same  conform  to  the  side  track  of 
the  Erie  Railroad,  when  reconstructed,  is  in- 
valid, because  the  prosecutor  is  not  a  public 
utility  and  the  board  has  no  power  to  order  it 
to  make  such  changes.  The  second  point  ar- 
gued is  that  the  order,  if  construed  to  require 
the  prosecutor  at  its  own  expense  to  recon- 
struct the  existing  side  track,  is  without  th« 
jurisdiction  of  the  board.  The  work  command- 
ed to  be  done  by  the  order  in  altering  the  cross- 
ing is  specifically  (a)  the  changing  of  the  high- 
ways and  (b)  the  reconstruction  of  the  railroad. 
The  third  point  argued  is  the  order  under  re- 
view takes  the  private  property  of  the  prosecu- 
tor for  public  use,  without  just  or  any  com- 
pensation, and  takes  the  property  of  the  prose- 
cutor for  private  use  of  other  companies.  The 
fourth  point  argued  is  the  order  under  review 
takes  the  property  of  the  prosecutor  without 
due  process  of  law,  and  deprives  the  prosecutor 
of  the  equal  protection  of  the  law.  All  these 
points  are  disposed  of  in  the  opinion  of  the 
court  in  the  case  of  Erie  Railroad  Company  v. 
Board  of  Public  Utility  Commissioners,  98  Atl. 
13.  The  order  under  review  will  be  affirmed, 
with  costs."    Hudson  &  Joelson,  of  Patersou, 
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for  appellant.  Ij.  Edward  Herrmann,  of  Jer- 
sey City,  and  Frank  H.  Sommer,  of  Newark, 
for   appelleeg. 

PER  CURIAM.  The  judgment  under  review 
will  be  affirmed,  for  the  reasons  set  forth  in  the 
opinion  of  the  Supreme  CJourt. 

The  CHIEIF  JUSTICE,  and  SWAYZE, 
PARKER,  BERGEN,  and  HEPPBNHEIM- 
ER,  JJ.,  dissent. 


ERIE  R.  CO.  V.  BOARD  OF  PUBLIO 
UTILITY  COM'RS  et  al.  (No.  53.)  (Court  of 
Errors  and  Appeals  of  New  Jersey.  Oct.  11, 
1917.)  Appeal  from  Supreme  Court  Certiorari 
by  the  Erie  Railroad  Company  to  the  Board  of 
Public  Utility  Commissioners  and  others  to  re- 
view orders  of  the  Board.  Orders  affirmed  (89 
N.  J.  Law,  57,  98  AU.  13),  and  the  RaUroad 
Company  appetils.  Affirmed.  Collins  &  Corbin, 
of  Jersey  City,  for  appellant.  L.  Edward  Herr- 
mann, of  Jersey  (3ity,  and  Edward  F.  Merrcy, 
of  Paterson,  for  appellees. 

PER  CURIAM.  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Justice 
Garrison  in  the  Supreme  Court. 

The  CHIEF  JUSTICE,  and  SWAYZE,  PAR- 
KER, BERGEN,  and  HEPPENHEIMER,  J  J., 
dissent 


ERIE  R.  CO.  T.  BOARD  OF  PUBLIC 
UTILITY  COM'RS  et  al.  (No.  54.)  (Court  of 
Errors  and  Appeals  of  New  Jersey.  Oct.  11, 
1917.)  Appeal  from  Supreme  Court  Certiorari 
by  the  Erie  Railroad  Company  to  the  Board  of 
Public  Utility  Commissioners  and  another  to 
review  orders  of  the  Board.  On  appeal  to  tbs 
Supreme  Court  the  orders  were  affirmed  (89  N. 
J.  Law,  57,  98  Atl.  13),  and  the  Railroad  Com- 
pany appeals.  Affirmed.  Otllins  &  Corbin,  of 
Jersey  City,  for  appellant.  L.  Edward  Herr- 
mann, of  Jersey  City,  and  Edward  F.  Merrey, 
of  Paterson,  for  appellees. 

PER  CURIAM.  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Justice 
Garrison  in  the  Supreme  Court, 

The  CHIEF  JUSTICE,  and  SWAYZE,  PAR- 
KER, BERGEN,  and  HEPPENHEIMER,  JJ., 
dissent 


FAGEN  y.  BOARD  OF  FIRE  COM'RS  OF 
CITY  OF  NEWARK.  fNo.  105.)  (Court  of 
Errors  and  Appeals  of  New  Jersey.  June  18, 
1917.)  Appeal  from  Supreme  Court.  Separate 
proceedings  in  certiorari  by  Michael  J.  Durkin 
and  by  live  others  against  the  Board  of  Fire 
Commissioners  of  the  City  of  Newark.  The 
cases  were  consolidated  and  tried  together. 
Writs  dismissed  (S!)  N.  J.  lM\f,  468,  W)  Atl. 
4.'!2),  and  James  Fagen,  Jr.,  appeals.  Affirmed. 
Frank  E.  Brudner,  of  Newark,  for  appellant 
Ilarrj-  Kalisch,  of  Newark,  for  appellee, 

I'ER  CURIAM.  The  judgment  under  review 
herein  should  be  affirnic<l.  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Justice 
Kaliscb  in  the  Supreme  Court 


FISn  V.  HARRISON  MILLING  CO.  et  al. 
(No.  21.)  (Court  of  Errors  and  Appeals  of  New 
Jersey.  May  3,  1918.)  Appeal  from  Court  of 
Chancery.  Bill  by  B'rederick  K.  Fish  against 
A,  Gould  Harrison  and  others.  From  a  decree 
of  tlie  Court  of  Chancery  (lOO  Atl.  185),  com- 
plainant appeals.  Afflnne<l,  Edward  Maxson, 
of  Jersey  City,  for  appellant.  Church  &  Har- 
rison, of  Newark,  for  respondents. 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  stated  in  the 


opinion  filed  in  the  court  below  hf  Vice  ChU' 
cellor  Lewis. 


FLYNN  T.  NEW  YORK,  S.  &  W.  R.  CO. 
(No.  98.)  (Court  of  Errors  and  Appeals  of  New 
Jersey.  March  4,  1918.)  Appeal  from  Supreme 
Court  Proceeding  under  the  Workmen's  Com- 
pensation Act  by  Mary  Flynn,  widow  of  Jamn 
Flyun,  deceased,  the  employs,  for  compensation 
for  bis  death,  opposed  by  the  New  York,  Siu- 
quehanna  &  Western  Railroad  Company,  the 
employer.  Compensation  was  awarded,  the  em- 
ployer brought  certiorari,  the  judgment  award- 
ing compensation  was  reversed  by  the  Supreme 
Court  (101  Atl.  1034),  and  the  widow  appesls. 
Judgment  affirmed.  Edward  F.  Merrey,  of  Pat- 
erson, for  appellant  Collins  &  Corbin,  of  Jer- 
sey Chty,  for  appellee. 

PER  CURIAM.  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Jus- 
tice Black  in  the  Supreme  Court 

MINTURN,  KALISCH,  WILLIAMS,  and 
GARDNER,  JJ.,  dissent 


HEYER  V.  SULLIVAN.  (No.  19.)  (Conrt 
of  Errors  and  Appeals  of  New  Jersey.  March 
4,  1918.)  Appeal  from  Court  of  Chancery.  Bill 
between  Mary  Agnes  Heyer  and  Mi<Aael  A. 
Sullivan.  From  decree  rendered  (102  Atl.  24S), 
the  latter  appeals.  Affirmed.  Theodore  Ru- 
rode,  of  Jersey  City,  for  appellant  Thomas  J. 
Brogan,  of  Jersey  City,  for  appellee. 

PER  CURIAM,  We  agree  with  the  Vice 
Chancellor  that  the  gift  was  not  established. 
We  express  no  opinion  on  the  other  points  dis- 
cussed by  him.  Let  the  decree  be  affirmed,  with 
costs. 


HORNER  V.  BOARD  OF  COM'RS  OF 
MARGATE  CITY  et  al.  (No.  95.)  (Court  of 
Errors  and  Appeals  of  New  Jersey.  Jan,  ."l, 
1918.)  Appeal  from  Supreme  C«urt.  Action 
by  John  G.  Hoi-ner,  receiver  of  the  West  Jersey 
Mortgage  Company,  for  a  writ  of  certiorari  to 
the  Board  of  Commissioners  of  Margate  City 
and  others,  to  review  a  resolution  directing  the 
tax  colle<  tor  to  sell  lands  for  taxes  in  arrears. 
From  a  judgment  of  the  Supreme  Court  (101 
Atl.  3C8),  dismissing  the  writ.  Homer  appeals, 
Affirmed.  Harvey  F.  Carr,  of  Camden,  for  ap- 
pellant. Joseph  Thompson,  of  Atlantic  (Sty, 
for  appellees. 

PER  CURIAM.  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ei- 
pre.ssed  in  the  opinion  delivered  by  Mr.  Justice 
Bergen  in  the  Supreme  Ck>urt 


HUNT  ▼.  BOROUGH  OP  HADDON 
HEIGHTS.  (No.  40.)  (Conrt  of  Errors  and 
Appeals  of  New  Jersey.  Jan.  31,  1918.)  Ap- 
peal from  Supreme  Court.  Samuel  P.  Hunt's 
conviction  for  violating  a  peddling  ordinance 
was  set  aside  by  the  Supreme  Court  (101  Atl. 
427),  and  the  Borough  of  Haddon  Heights  ap- 
peals. Affirmed.  Jess  &  Rogers,  of  Camden, 
for  appellant  Cyrus  D.  Marter,  of  Camden, 
for  appellee. 

PP]R  CURIAM.  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Justice 
Garrison  in  the  Supreme  Court 


IRWIN  V.  IRWIN.  (No.  83.)  (Ctourt  «f 
Errors  and  Appeals  of  New  Jersey.  Jan.  31, 
1918.)  Appeal  from  Ourt  of  Chancery.  Suit 
by  EintL  G.  Irwin  against  James  W.  Ifoj}- 
From  a  decree  for  complainant  (108  AU.  440). 
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defendant  appeals.  Affirmed.  Colby,  Whitmg 
&  Moore,  of  Newark,  for  appellant.  Mackay  & 
Mackay,  of  Hackenaack,  for  appellee. 

PER  CURIAM.  The  decree  appealed  from 
ivill  be  affirmed,  for  the  reasons  stated  in  the 
opinion  filed  in  the  coart  below  by  Vice  Chan- 
cellor Lewis. 


KETOHEM  V.  KETCHEM.  (No.  84.) 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Jan.  31,  1918.)  Appeal  from  Court  of  Chan- 
cery. Bill  by  William  S.  Ketchem,  Jr.,  against 
George  W.  Ketchem,  administrator  of  the  es- 
tate of  William  S.  Ketchem,  Sr.,  and  others. 
Decree  for  complainant  (84  N.  J.  Eq.  677,  94 
Atl.  813),  and  the  named  defendant  appeals. 
Affirmed.  Frank  E.  Bradner,  of  Newark,  for 
appellant.  William  S.  Ketchem,  Jr.,  for  ap- 
pellee. 

PER  CURIAM.  T^e  decree  appealed  from 
will  be  affirmed,  for  the  reasons  stated  in  the 
opinion  filed  in  llie  court  below  by  Vice  Chan- 
cellor Emery. . 


LAMBERT  t.  VARE.  (No.  35.)  (Court  of 
Errors  and  Appeals  of  New  Jersey.  May  8, 
1918.)  Appeal  from  Court  of  Chancery.  Ac- 
tion by  Archibald  S.  Lambert  against  Ida  M. 
Vare.  Decree  for  complainant  (101  Atl.  726), 
and  respondent  appeals.  Affirmed.  Lewis 
Starr,  of  Camden,  for  appellant.  Clarence  L. 
Cole,  of  Atlantic  City,  for  appellee. 

PER  (7URIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  stated  In  the 
opinion  filed  in  the  court  below  by  Vice  Chan- 
cellor Learning. 


LOCKWARD  V.  EVANS  et  al.  (Court  of 
Krrors  and  Appeals  of  New  Jersey.  Jan.  31, 
1918.)  Appeal  from  Court  of  Chancery.  Bill 
by  Robert  O.  Lockward  against  Isaac  L.  Evans 
and  others.  From  a  decree  for  complainant 
('102  Atl.  19),  defendants  appeal.  Affirmed. 
Church  &  Harrison,  of  Newark  (J.  H.  Harri- 
son, of  Newark,  of  counsel),  for  appellants. 
iBaymond,  Mountain,  Van  Blarcom  &  Marsh,  of 
fiewark,  for  appellee. 

PER  CURIAM.  The  decree  appealed  from 
'Will  be  affirmed,  for  the  reasons  stated  in  the 
opinion  filed  in  the  Ck>art  below  by  Vice  (Than- 
cellor  Foster. 


McAllister  et  ai.  v.  Atlantic  city. 

(No.  93.)  (CJourt  of  Errors  and  Appeals  of 
New  Jersey.  Jan.  81,  1918.)  Appeal  from  Su- 
preme Court.  Application  by  Richard  McAl- 
lister and  others  for  a  writ  of  mandamus 
against  Atlantic  City.  The  Supreme  C!onrt 
(100  Atl.  198)  overruled  a  demurrer  to  the  plea 
to  the  alternative  writ,  and  applicants  appeal. 
Afiirmed.  O.  L.  C!ole,  of  Atlantic  CSty,  for  ap- 
pellants. Harry  Wootton,  of  Atlantic  City,  for 
appellee. 

PER  CURIAM.    The  Judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 

Sressed  in  the  opinion  delivered  by  Mr.  Justice 
tergen  in  the  Supreme  Court 


METER  &  DE  VOOEL  et  al.  v.  BOARD 
OF  PTTBLIC  UTILITY  COM'RS  et  al.  (Nos. 
63,  64.)  (Court  of  Errors  and  Appeals  of  New 
Jersey.  Oct.  11,  1917.)  Appeal  from  Supreme 
Court.  Certiorari  by  Meyer  &  De  Vogel,  and 
by  Fuller's  Elxpress  Company,  and  by  Morris  & 
Co.  to  the  Board  of  Public  Utility  Commission- 
ers and  others.  Orders  affirmed.  In  the  Su- 
preme C!ourt  the  following  per  curiam  was  filed : 
"In  each  of  these  cases  there  are  eight  reasons 
preaented  to  the  cpurt  for  setting  aside  the  or> 


der  made  by  the  Board  ot  Public  UtiJltr  Com- 
missioners. They  are  identical  with  the  rea- 
sons presented  in  the  case  of  D.  E^iUerton  & 
(3o.,  prosecutor,  except  the  case  of  FuUer's^  Ex- 
press Co.,  prosecutor,  presents  en  additional 
reason,  viz,  the  order  directing  changes,  relo- 
cation, etc.,  is  invalid,  because  it  imposes  a  bur- 
den upon  the  interstate  traffic  of  the  prosecu- 
tor, and  interferes  with  and  impairs  its  ability 
to  perform  its  duty  as  a  common  carrier  of 
such  interstate  traffic.  These  cases  were  ar- 
gued orally  before  the  court  by  Mr.  Gourley. 
AH  the  points  in  these  cases  are  disposed  of  in 
the  opinion  of  the  court  in  the  case  of  EJrie 
Railroad  Company  v.  Board  of  Public  Utility 
Commissioners,  89  N.  J.  Law,  57,  98  Atl.  13. 
The  order  under  review  will  be  affirmed,  with 
costs."  William  B.  Gourley,  of  Paterson,  for 
appellants.  Li  Edward  Herrmann,  of  Jersey 
City,  and  Frank  H.  Sommer,  of  Newark,  for 
respondent. 

PER  CURIAM.  The  judgment  under  review 
will  be  affirmed,  for  the  reasons  set  forth  in  the 
opinion  of  tho  Supremo  Court. 

THE  CHIEF  JUSTICE,  and  SWAYZE, 
PARKER,  BERGEN,  and  HBPPBNHEIMBR, 
JJ.,  dissent. 


NEW  YORK,  S.  &  W.  R.  C!0.  v.  BOARD 
OF  PLTBLIO  ifTILITY  CJOM'RS  et  al.  (No. 
25.)  (Court  of  Errors  and  Appeals  of  New 
Jersey.  May  3,  1918.)  Appeal  from  Supreme 
Court.  Certiorari  by  the  New  York,  Susque- 
hanna &  Western  Railroad  Company  against 
the  Board  of  Public  Utility  Ommissioners  and 
another  to  review  an  order  relative  to  a  grade 
crossing.  Order  vacated  (101  Atl.  49).  and  de- 
fendant appeal.  Affirmed.  Randal  B.  Lewis, 
of  PatersoUj  for  appellants.  Collins  &  Corbiu, 
of  Jersey  CJity,  for  appellee. 

PER  CURIAM.  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Justice 
Mintum  in  the  Supreme  Court. 


PASSAIC  WATER  CO.  v.  BOARD  OP 
PUBLIC  UTILITY  OOM'RS  et  al.  (No.  66.) 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Oct  11,  1917.)  Appeal  from  Supreme  Court. 
Certiorari  by  the  Passaic  Water  Company  to 
the  Board  of  Public  Utility  CommisBioncrs  and 
another  to  review  an  order  of  the  Board.  Prom 
a  judgment  of  the  Supreme  Court,  affirming  the 
order,  prosecutor  appeals.  Affirmed.  The  per 
curiam  opinion  of  lie  Supreme  Court  is  as  fol- 
lows: "In  this  case  there  are  12  reasons  pre- 
sented to  the  court  for  setting  aside  the  order 
made  by  the  Board  of  Public  Utility  Commis- 
sioners. They  are,  however,  argued  under  four 
points  In  prosecutor's  brief.  The  first  and 
fourth  points  arguedare  the  statute  upon  which 
the  order  under  review  is  based  is  invalid  and 
unconstitutional,  because  it  takes  the  private 
property  of  the  prosecutor  for  public  use  with- 
out any  compensation,  denies  the  prosecutor  the 
equal  protection  of  the  law,  impairs  the  obliga- 
tion of  contracts,  etc.  All  these  points  are  dis-. 
posed  of  in  the  opinion  of  the  court  in  Erie 
Railroad  Company  v.  Board  of  Public  Utility 
Commissioners,  89  N.  J.  Law,  57,  98  Atl.  13. 
The  second  point  argued  is  the  statfute  is  uncon- 
stitutional in  so  far  as  it  deprives  the  Court  of 
Chancery  of  its  exclusive  jurisdiction  over  the 
regulation  of  the  use  of  easements.  This  point 
is  disposed  of  in  the  opinion  of  the  court  in  the 
case  of  Erie  Railroad  Company  v.  Board  of 
Public  Utility  Commissioners.  The  third  point 
argued  is  the  order  is  invalid  and  beyond  the 
jurisdiction  of  the  board,  in  so  far  as  it  re- 
quires the  prosecutor  to  change  the  location  of 
its  water  pipes,  water  mains,  etc.,  arguing  that 
the  tiUe  of  the  statute  does  not  truly  express 


Digitized  by 


Google 


1084 


103  ATEANTIG  BBPORTGB 


(N.X 


the  object  of  the  legislation  vhich  it-  embodies, 
this  and  the  other  points  under  this  head  are 
disposed  of  also  in  the  opinion  of  the  court  in 
the  ease  of  the  Elrie  Railroad  Company  v. 
Board  of  Public  Utility  CommissioDGrs.  The 
order  under  review  will  be  affirmed,  with  costs." 
Humphreys  k  Sumner,  of  Passaic,  for  appel- 
lant. L.  Edward  Herrmann,  of  Jersey  City, 
and  Frank  H.  Sommer,  of  Newark,  for  respond- 
ents. 

PER  CURIAM.  The  Judgment  under  review 
will  be  affirmed,  for  the  reasons  set  forth  in  the 
opinion  of  the  Supreme  Court. 

The  CHIEF  JUSTICE,  and  SWATZE, 
PARICEB,  BERGEN,  and  HEPPENHEIMER, 
JJ.,  dissent 


PLAHN  V.  VARIEL  et  al.  (No.  26.) 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
July  13,  1917.)  Appeal  from  Court  of  Chan- 
cery. Bill  in  equity  by  Jeanne  Marie  Josephine 
Givemaud  and  others  against  Anita  Variel  and 
others.  Decree  for  defendants  (86  N.  J.  Eq. 
8,  97  Atl.  49)  and  plaintiff  David  F.  Plahn,  ad- 
ministrator, etc.,  appeals.  Affirmed.  Besson, 
Alexander  &  Stevens,  of  Hoboken,  for  appel- 
lant. Smith,  Mabon  &  Herr,  of  Hoboken,  and 
Collins  &  Corbin,  of  Jersey  City,  for  appellees. 

PER  CTIRIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  stated  in  the 
opinion  filed  in  the  Ckiurt  below  by  Vice  Chan- 
cellor Lewis. 


PUBLIC  SERVICE  RY.  CO.  v.  BOARD  OF 
PUBLIC  UTILITY  COMTRS  et  al.  (No.  56.) 
;  Court  of  Ikrors  and  Appeals  of  New  Jersey. 
Oct.  11, 1917.)  Appeal  from  Supreme  Court 
Certiorari  by  the  Public  Service  Railway  Com- 
pany to  the  Board  of  Public  Utility  Commission- 
ers and  others.  Order  of  Board  affirmed  (89  N. 
J.  Law,  24,  yS  Atl.  28),  and  the  Railway  Com- 
pany appeals.  Affirmed.  Frank  Bergen,  of 
Newark,  for  appellant.  L.  Edward  Herrmann, 
of  Jersey  City,  for  appellees. 

PER  CURIAM.  The  Judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Jus- 
tice Garrison  in  the  Supreme  Court. 

The  CHIEF  JUSTICE,  and  SWAYZB,  PAR- 
KER, BERGEN,  and  HEPPENHEIMER,  JJ., 
dissent 


RAAB  V.  W.  P.  ELLISON,  Inc.  (Court  of 
Errors  and  Appeals  of  New  Jersey.  March  IS, 
19i7.)  Appeal  from  Supreme  Court.  Suit  by 
Herman  Raab  against  W.  P.  Ellison,  Incorpo- 
rated. From  Judgment  for  plaintiff,  defendant 
appealed  to  the  Supreme  Court,  which  affirmed 
(89  N.  J.  Law,  416,  99  Ati.  119),  and  defendant 
appeals.  Affirmed.  Davis  &  Hastings,  of  Jer- 
sey City,  for  appellant.  George  D.  Hendrick- 
son,  of  Jersey  City,  for  respondent 

PER  CrURIAM.  The  Judgment  under  review 
herein  should  be  affirmed,  tor  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Jus- 
tice Trenchard  in  the  Supreme  Court 


S>nTH  V.  BOARD  OF  FIRE  COFRS  OF 
CITY  OF  NEWARK.  (No.  106.)  (Court  of 
Errora  and  Appeals  o(  New*  Jersey.  Jane  18, 
1917.)  Appeal  from  Supreme  Court  Sepa- 
rate proceedings  in  certiorari  by  Michael  J. 
Durkin  and  by  five  others  against  the  Board 
of  Fire  Commissioners  of  the  city  of  Newark. 
The  case3  were  consolidated  and  argued  togeth- 
er, and  the  writs  dismissed  (S9  N.  J.  Law,  468, 
99  Atl.  482),  and  Cornelius  Smith  appeals. 
Affirmed.  Frank  B.  Bradner,  of  Newark,  for 
appellant  Harijr  Kalisch,  of  Newark,  for  ap- 
pellee. 


PER  CURIAM.  The  Judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Justice 
Kalisch  in  the  Supreme  Court 


STATE  ex  rel  BUBTIS  v.  HAINES.  (No. 
70.)  (Court  of  Errors  and  Appeals  of  New 
Jersey.  May  3,  1918.)  Appeal  from  Supreme 
Court  Information  in  the  nature  of  a  quo  war- 
ranto by  the  State,  on  the  relation  of  John  B. 
Burtis,  against  Edward  O.  Haines.  Judgment 
of  ouster  (102  Ati.  35o),  and  defendant  appeals. 
Affirmed.  V.  Claude  Palmer,  of  Mt  Holly,  for 
appellants.  James  M.  Davis,  of  Camden,  for 
appellee. 

PER  CURIAM.  The  Judgment  nnder  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Chief 
Justice  Gummere  in  the  Supreme  Court 


STUMPF  ▼.  MTTELL  et  al  (No.  14.) 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
May  3,  1918.)  Appeal  from  Court  of  Chancery. 
Bill  by  Alfred  G.  Stumpf  against  Violet  Mc- 
Gregor Liittell  and  others  to  foreclose  a  mort- 
gage, with  counterclaim  by  defendants.  De- 
cree advised  for  complainant  (103  Atl.  3T0), 
and  defendants  appeal.  Affirmed.  Raymond, 
Mountain,  Van  Blarcom  &  Marsh,  at  Newark, 
and  William  V,  Kuseukrans,  of  Pateraon,  for 
appellants.  Freeman  &  Westerhoff,  of  Pater- 
son,  for  appellee. 

PER  CURIAM.  The  decree  appealed  from 
will  ba  affirmed,  for  the  reasons  stated  in  the 
opinion  filed  in  the  court  below  by  Vice  Clian- 
cellor  Lewis. 


TRENTON  &  MERCER  COUNTY  TRAC- 
TION CORP.  T.  BOARD  OF  PUBLIC  UTILr 
ITY  COM'RS  et  al.  (No.  112.)  (Court  of 
Errors  and  Appeals  of  New  Jersey.  March 
4,  1918.)  Appeal  from  Supreme  Court  Ac- 
don  by  the  Trenton  &  Mercer  County  Traction 
Corporation  against  the  City  of  Trenton  and 
others  to  review  an  order  of  the  Board  of  Pub- 
lic Utility  Commissioners.  From  a  judgment  of 
the  Supreme  Court  (101  Atl.  562),  affirming 
such  order,  the  plaintiff  appeals.  Affirmed. 
Frank  S.  Katzenbach,  Jr.,  of  Trenton,  for  ap- 
pellant Charles  E.  Bird,  oil  Trenton,  Georjce 
L  Record,  of  Jersey  City,  Frank  H.  Sommer, 
of  Newark,  and  L.  Edward  Herrmann,  of  Jer- 
sey (3ity,  for  appellees. 

PER  CURIAM.  The  Judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Jus- 
tice Swayze  in  tne  Supreme  Court 

GARRISON,  J.,  dissente. 

GARRISON,  J.  (dissenting.)  The  Supreme 
Court  baaed  its  Judgment  affirming  the  order 
made  by  the  Board  of  Public  Utilities  upon  the 
single  ground  that  an  ordinance  passed  by  the 
city  of  Trenton  in  1909  constituted  a  contract 
that  bound  not  only  the  Trenton  Street  Rail- 
way (Company,  with  which  it  was  made,  but 
also  two  corporations  whose  lines  the  Trenton 
Street  Railway  Company  had  leased,  to  wit,  the 
Mercer  County  Traction  CX>mpany  and  the  Trea- 
ton  Hamilton  &  Ewing  Traction  Company. 

Being  unable  to  reach  this  latter  condusion  I 
think  tile  judgment  should  be  reversed  so  that 
the  case  may  be  remanded  to  the  Supreme 
Court  to  be  dealt  with  upon  its  other  features. 


VINELAND  TRUST  CO  t.  WBSTBNDORF 
et  al.  (Court  of  Errors  and  Appeals  of  New 
Jersey.  March  12,  1917.)  Appeal  from  Court 
of  Chancery.  Suit  in  equity  by  the  Vineland 
Trust  (Company  against  Katharine  Westendorf 
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and  others.  From  a  decree  of  the  Conrt  of 
Chancery  reported  In  86  N.  J.  Eq.  343,  98  Atl. 
314,  decreeing  that  complainant  pay  the  estate 
to  the  legatee's  trustees,  defendants  appeal. 
Affirmed.  Henry  8.  Alvord,  of  Viueland,  for 
appellants.  Leverett  Newcomb,  of  Vlneland, 
and  Robert  H.  Southard,  of  New  York  City, 
for  respondent. 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  stated  In  tbe 
opinion  filed  in  the  court  below  by  Vice  Chan- 
cellor Backes. 


WESTERN  UNION  TELEGRAPH  CO.  T. 
BOARD  OF  PUBLIC  UTILITY  COMTIS  et 
al.  (No.  52.)  (Court  of  Errors  and  Appeals  of 
New  Jersey.  Oct.  11,  1917.)  Appeal  from  Su- 
preme Court  Certiorari  by  the  Western  Union 
Telegraph  Company  to  the  Board  of  Public 
Utility  Commissioners  and  another  to  review  an 
order  of  the  Board.  The  order  was  affirmed  by 
the  Supreme  Court,  and  the  Telegraph  Com- 
pany appeals.  Judgment  affirmed.  In  tbe  Su- 
preme Court  tbe  following  per  curiam  was 
filed:  "la  this  case  there  are  11  reasons  pre- 
sented to  the  court  for  setting  aside  tbe  order 
made  by  the  Boeu'd  of  Public  Utility  Commis- 
sioners. They  are  in  the  main  identical  with 
the  reasons  presented  by  the  prosecutor,  the 
Passaic  Water  Ck>mpaDy,  except  an  additional 
reason,  viz.  the  order  is  invalid,  because  it  im- 
poses a  burden  upon  the  interstate  traffic  of 
the  prosecutor,  and  interferes  with  and  impairs 
its  ability  to  perform  its  duty  as  a  common  car- 
rier of  such  traffic.  They  are,  however,  argued 
under  five  points  in  prosecutor's  brief.  The 
first  four  points  are  constitutional  questions,  all 
of  which  are  disposed  of  in  the  opinion  of  the 
court  in  the  case  of  Erie  Railroad  Co.  y.  Board 
of  Public  Utility  Commissioners,  80  N.  J.  Law, 
57,  98  Atl.  13.  The  fifth  point  ia  the  order  is 
invalid,  stating  six  reasons.  These,  also,  haye 
been  disposed  of  in  the  opinion  of  the  court  in 
the  case  of  Erie  Railroad  Co.  v.  Board  of  J^Ib- 
lic  Utility  Commissioners.  They  need  no  fur- 
ther discussion.  The  order  under  review  will 
be  affirmed,  with  costs."  Collins  &  Corbin,  of 
Jersey  City,  for  appellant.  L.  Edward  Herr- 
mann, of  Jersey  City,  and  Frank  H.  Sommer,  of 
Newark,  for  appellees. 

PER  CURIAM.  The  judgment  under  review 
will  be  affirmed,  for  the  reasons  set  forth  in 
the  opinion  of  the  Supreme  Court. 

The  CHIEF  JUSTICE,  and  SWAYZB,  PAR- 
KER, BERGEN,  and  HEPPENHEIMER,  JJ., 
dissent 


WILSON  et  al.  v.  VOGEL.  (No,  115.) 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  1918.)  Appeal  from  Court  of  Chan- 
cery. Suit  lor  specific  performance  by  Edna 
S.  Wilsoin  and  others  against  George  L-  Vo^el 
to  determine  the  validity  of  a  title.  Bill  dis- 
missed (101  Atl.  173),  and  complainants  ap- 
peal. Decree  affirmed.  Riker  &  Hiker,  of  Ne- 
wark, for  appellants.  Arthur  B.  Denman,  of 
Newark,  for  appellee. 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  stated  in  the 
opinion  filed  in  tbe  court  below  bjl  Vice  Chan- 
cellor lane. 


CROWN  CHEJnCAL  &  COLOR  CORP.  v. 
UTILITY  BY-PRODUCTS  CHEMICAL  CO. 
et  al.  (No.  44/40L)  (Court  of  Chancery  of 
New  Jersey.  May  18,  1918.)  Suit  by  the 
Crown  Chemical  &  Color  Corporation  against 
the  Utility  By-Products  Chemical  Company  and 
others.  Decree  for  complainant.  John  J.  Stam- 
ler,  of  Elizabeth,  for  complainant.  Jacob 
Schn^der,  of  Newark  (Frank  E.  Bradner,  of 
Newark,  on  the  brief),  for  defendants. 

LANE,  V.  C.  I  have  examined  the  evidence 
and  find  no  reason  to  change  my  oral  condu- 
MoxkB  on  the  facts  delivered  at  the  close  of  the 
argament.  I  found  that  Eohlins  intended  to 
transfer  to  the  Crown  Chemical  &  Color  Cor- 
poration the  ezdusire  right  to  use  the  formu- 
las which  he  had  theretofore  been  using  in 
the  manufacture  of  satin  white;  that  the  for- 
mulas discovered  or  perfected  by  him  during 
the  time  that  he  was  tbe  general  manager  of 
the  Crown  Chemical  &  Color  Corporation 
were  intended  to  be  the  secret  and  exclusive 
property  of  the  corporation.  The  contract  en- 
tered into  September  1,  1917,  under  the  terms 
of  which  his  interest  in  the  stock  of  the  corpo- 
ration was  tran^erred,  for  which  he  received 
$5,000,  specifically  recites  that  the  formulas 
are  secret,  and  that  they  are  the  exclusive 
property  of  the  corporation,  and  as  part  of  the 
consideration  to  be  given  by  him  in  exchange 
for  the  $5,000  he  agrees  to  deliver  copies  of 
the  formulas,  so  that  they  may  be  verified  with 
those  that  were  then  in  tbe  possession  of  the 
corporation.  Tbe  facts  as  I  found  them  bring 
the  case  squarely  within  Pomeroy  Ink  Co.  T. 
Pomeroy,  77  N.  J.  Eq.  293,  78  Atl.  698,  and  in 
view  of  this  it  would  be  useless  to  discuss  the 
numerous  cases  dted  by  counsel  on  both  sides. 
As  to  the  form  of  the  injunction,  I  will  follow 
that  adopted  by  Vice  Chancellor  Emery  in  tbe 
Pomeroy  Case.  In  view  of  tbe  fact  that  tbe 
elements  used  in  the  manufacture  of  this  satin 
white  are  of  such  a  nature  that  the  quantity 
of  one  or  another  of  them  may  be  increased  or 
reduced  in  certain  amounts,  so  that  the  pro- 
portions may  not  be  precisely  the  same,  and 
yet  a  substance  be  produced  which  will  be  the 
same  as  the  substance  produced  by  the  ele- 
ments in  tbe  proportions  indicated  by  the  for- 
mulas, the  injunction  will  restrain  the  defend- 
ants from  using,  or  disclosing  knowledge  of, 
any  formulas  for  the  manufacture  of  satin 
wUte  containing  the  elements  referred  to  In 
tbe  formulas  transferred  to  the  corporation  in 
any  proportion  which  will  produce  a  satin  white 
of  the  same,  or  substantially  the  same,  chemi- 
cal analysis  of  the  satin  white  produced  by  the 
formulas  referred  to.  As  I  pomted  out  in  my 
oral  conclusions,  it  is  quite  possible  to  increase 
the  amount  of  one  or  more  of  the  elements  used 
without  having  any  effect  upon  the  finished 
product,  because  the  excess  amount  will  not  be 
taken  up  by  the  other  elements,  but  will  go  off 
as  waste  product.  Similarly,  a  slight  change 
in  the  method  of  handling  may  permit  a  varia- 
tion in  the  amounts  of  each  element  used.  The 
main  thing  to  be  protected  is  the  manufacture 
of  a  satin  white  of  tha  quality  now  manufac- 
tured by  the  corporation  by  the  use  of  the  ele- 
ments now  or  previously  used  by  the  Corpora- 
tion. The  Utility  By-Products  Company  will 
also  be  restrained.  It  did  not  acquire  the  right 
to  use  the  formulas  bona  fide  and  without  no- 
tice. 

Settle  decree  on  two  days'  notice. 
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ABANDONMENT. 

See  Contracts,  €=»256;    Mines  and  Minerals, 
®=>35 ;    Powers,    ®=»41. 

ABATEMENT. 

See  Wills,  «=»807. 

ABATEMENT  AND  REVIVAL. 

See  Adoption,  «=»16;    Death,  «=3lO. 

Xn.  DEFECTS    AMD    OBJEOTIONB    AS 
TO   PARTIES   AND   PROCEEDINGS. 

«=a39  (Del.Ch.)  Where  a  corporation  while 
defending  a  suit  is  dissolved  for  nonpayment 
of  franchise  tax,  the  snlt  does  not  abate  since 
the  corporation  continues  three  years  there- 
after for  defending  suits  under  General  Cor- 
poration Act,  §i  40,  43,  and  46,  and  the  trus- 
tees need  not  be  substituted  for  the  corpora- 
tion, the  requirements  therefor  in  sections  39, 
41,  and  42,  applying  only  to  cases  of  voluntary 
dissolution.— Townsend  ▼.  Delaware  Glue  Co., 
103  A.  576. 

nr.  TBAKSFEB  OR  DEVOXITTION  OF 

TITUB,  RIGHT,  INTEREST,  OR 

XIABII.ITT. 

«=945  (R.I.)  Under  Gen.  Laws  1909,  c.  283,  ( 
13,  preventing  abatement  of  action  against  town 
officer  because  of  bis  death  or  ceasing  to  bold 
office  if  the  new  officer  Is  made  a  party  within 
one  year,  such  an  action  abates  after  one  year, 
unless  during  tbo  year  the  successor  of  the  of- 
ficer has  come  in  and  talcen  upon  himself,  or 
has  been  summoned  in  to  talce  upon  himself,  the 
defense  of  the  action. — Bichmond  v.  Cole,  103 
A.  934. 

In  action  against  town  treasurer  on  notes  of 
the  town,  filing  of  agreement  "that  judgment 
may  be  entered  for  plaintiff  on  or  after  Sep- 
tember 15,  1014,  for  amount  of  notes  declared 
on  and  interest  thereon  to  be  computed  by  coun- 
sel, before  such  date,"  was  not  equivalent  to  a 
judgment  in  the  action  preventing  its  remaining 
pending,  and  therefore  being  subject  to  abate- 
ment at  the  expiration  of  one  year  after  the 
town  treasurer  ceased  to  hold  his  office  under 
Gen,  Laws  1909,  c.  283,  i  13.— Id. 

ABORTION. 

See  Physicians  and  burgeons,  $s»18. 

9=»I0  (It.I.)  In  prosecution  for  aiding,  assist- 
ing, and  coun.sehng  an  abortion,  resulting  in 
death,  that  portion  of  dying  declaration  of  de- 
ceased to  effect  that  defendant  was  responsible 
for  her  pregnancy  was  improperly  read  to  jury. 
—State  V.  Johnson,  103  A.  741. 


ABSTRACTS  OF  TITLE. 

See  Attorney  and  Client,  «=>109,  129. 

ABUTTING  OWNERS. 

See  Municipal  Corporations,  ^=>661. 

ACCEPTANCE. 

See  Contracts,  e=>304;  Dedication,  «=»31; 
Guaranty,  9=>7 ;  iSales,  e=»m. 

ACCESSION. 

See  Fixtures. 

ACCESSORIES. 

See  Homicide,  «=930,  305. 

ACCOMPLICES. 

See  Criminal  Law,  ®=>510. 

ACCORD  AND  SATISFACTION. 

See  Compositions  with  Creditors;  Compromise 
and  Settlement;  Novation;  Payment;  Re- 
lease. 

ACCOUNT. 

See  Account  Stated ;  Counties,  e=»94 ;  Ex* 
ecutors  and  Administrators,  9=>466,  474,  S14, 
516;  Guardian  and  Ward,  €=9147;  Trusts, 
<8='309,  326,  331. 

ACCOUNT  STATED. 

®s»5  (N.J.Ch.)  As  an  account  stated  rests  up- 
on mutual  agreement  of  parties  as  to  its  correct- 
ness, such  account  may  be  established  by  for- 
mal assent,  or  by  circumstances  from  which  as- 
sent may  be  implied.— Wilbur  v.  Win,  103  A. 
985. 

<S=>6(1)  (N..r.Ch.)  Where  mortgagor  at  his  first 
opportunity  protested  against  correctness  of  ac- 
count rendered  by  mortgagee,  and  account  was 
never  corrected,  mortgagor's  mere  silence  would 
not  warrant  inference  of  acquiescence  in  ac- 
count, so  that  it  should  be  treated  as  an  ac- 
count stated.— Wilbur  v.  Win,  103  A.  985. 
€=36(2)  (N.J.Ch.)  An  account  rendered  may  de- 
velop into  an  account  stated  by  acquiescence. — 
Wilbur  V.  Win,  103  A.  985. 
€=>I3  (N.J.Ch.)  An  account  stated  may  be 
avoided  for  fraud  or  mistake. — Wilbur  v.  Win, 
103  A.  985. 

<S=»20(1)  (N.J.Ch.)  Whether  there  has  been 
such  acquiescence  in  account  rendered  as  to 
malce  it  an  account  stated  is  usually  a  mixed 
question  of  law  and  fact. — Wilbur  v.  Win,  10.'$ 
A.  985. 
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ACKNOWLEDGMENT. 

See.  limitation  of  Actions,  «=>148k  197. 

ACTION. 

See  Abatement  and  Revival. 

I.  OBOUNDS  Am)  ooMsmoirs  pre- 
cedent. 

9=3|4  (N.J.Sup.)  Independent  foreign  sov- 
ereign is  immune  from  suit  in  courts  of  New 
Jersey. — Molina  v.  Gomision  Reguladora  del 
Mercado  de  Henequen,  103  A.  397. 

Corporation  created  by  state  of  Tucatan, 
Mexico,  to  carry  out  policies  with  reference  to 
growth  and  sale  of  sisal  hemp,  farmer  growing 
sisal  being  interested,  and  sharing  in  earnings, 
is  not  immune  from  suit  in  New  Jersey  under 
rule  extending  immunity  to  independent  for- 
eign sovereign. — Id. 

State  of  Yucatan  of  Republic  of  Mexico  is 
not  such  sovereign  state  as  to  be  immune  from 
jurisdiction  of  courts  of  another  state. — Id. 

Suits  may  be  maintained  against  officers  of 
sovereign  state,  even  under  Eleventh  Amend- 
ment to  federal  Constitution.— Id. 

H.  MA'^TRE  AND  FORM. 

€^=17  (N.H.)  Remedial  procedure  in  actions 
on  contract  or  tort  is  governed  by  the  law  of 
the  state  where  suit  is  brought,  although  the 
rights  are  regulated  by  the  foreign  law.— Con- 
necticut Valley  Lumber  Co.  v.  ^ine  Cent.  R. 
R.,  103  A.  263. 

TV.  COMUENCEMENT,  PROSECUTION, 
AND   TERMINATION. 

®=>64  (N.J.Ch.)  Suits  in  chancery  are  com- 
menced by  issuance  and  service  of  subpoena,  or 
making  of  bona  fide  attempt  to  serve  it,  aJEter 
bin  has  been  filed.— Delaware  River  Quarry  & 
Construction  Co.  v.  Board  of  Chosen  Freehold- 
ers of  Mercer  County,  103  A.  18. 
^^65  (Conn.)  The  court  did  not  err  in  re- 
jecting testimony  offered  by  defendant  as  to  an 
assignment  by  plaintiff  of  the  claim  in  con- 
troversy, made  ^ter  commencement  of  suit  and 
within  a  few  days  before  trial.— Warner  ▼.  Mc- 
Lay,  103  A.  113. 

ACTIVE  TRUSTS. 

See  Tmsts,  «=9l35y 

ACTS  IN  EMERGENCY. 

See  Master  and  Servant,  «=>246 ;    Street  Rail- 
roads, €=>117. 

ADEQUATE  REMEDY  AT  LAW. 

See  Cancellation  of  Instruments,  4=>13;    Bgui- 
ty,  €=946 ;  Reformation  of  Instruments,  9=>3. 

ADJOINING  LANDOWNERS. 

See  Vendor  and  Purcliaser,  $s»21& 

ADJUSTERS. 

See  Contracts,  «=»229. 

ADMINISTRATION. 

See  Bxecutors  and  Administratorai 

ADMISSIONS. 

See  Criminal  Lew,  «=>400 ;   SSvidence,  «=»207- 
264;    Pleading,  <S=>214. 

ADOPTION. 

^=9 1 4  (Pa.)  A  decree  of  adoption,  based  on  a 
finding  that  father  had  neglected  to  support 
child  for  upwards  of  one  year  in  a  proceed- 
ing before  proper  tribunal,  from  which  no  ap- 
peal was  taken,  is  presumed  to  be  based  on 


evidence,  and  will  not  be  set  aside  for  lack 
of  jurisdiction.— In  re  Young,  103  A.  341. 
€=9 1 5  (Pa.)  An  appeal  in  case  of  adoption  is 
in  effect  a  certiorari,  and  brings  up  nothinc  bu( 
the  record,  and  Supreme  Court  cannot  review 
the  merits,  but  may  inspect  record  to  ascertaia 
whether  lower  court  exceeded  its  juria<fictioD 
or  legal  discretion  and  if  proceedings  Ter« 
regular  may  dismiss  the  appeal. — In  re  Yoong. 
103  A.  344. 

€=>I6  (Pa.)  Parent's  right  to  custody  of  hi* 
child  terminates  at  his  death,  and  the  com- 
mittee in  lunacy  of  a  parent  whose  child  bis 
been  adopted  cannot,  after  death  of  parent 
join  in  appeal  from  order  refusing  to  set  aside 
decree  of  adoption. — In  re  Young,  103  A.  344. 

On  appeal  by  mother  of  child  from  an  order 
refusing  to  set  aside  a  decree  of  adoption  to 
which  she  had  consented,  evidence  held  not  id 
show  her  consent  under  a  misapprehension,  or 
as  a  result  of  persuasion  and  andae  inflaenc«. 
-Id. 

By  adoption  a  new  status  is  created  which 
cannot  be  stricken  down  because  of  regret  of 
parent  who   consented   thereto. — Id. 

Where  mother  of  child  joined  in  a  prayer  for 
its  adoption  by  others  and  heard  all  the  tes- 
timony as  to  father's  neglect  to  support,  and 
court  acted  on  case  as  presented  by  her.  sii« 
could  not  thereafter  be  heard  to  say  that 
facts  were  not  as  then  stated.— Id. 

ADULTERY. 

See  Divorce,  «=s>3S%,  129. 

ADVANCEMENTS. 

See  Descent  and  Distribution,  ®=»108. 

ADVERSE  CUIM. 

See  Quieting  Title. 

ADVERSE  POSSESSION. 

See  Easements,  4=97 ;  Highways,  g— >0;  Life 
Estates,  $=>8;  Limitation  of  Actions;  Ten- 
ancy in  Common,  €=>15. 

I.  NATURE  AND  BEQVmTES. 

(O   Visible  and  Notorious  Po— e— !•■. 

«=93l  (Vt)  It  is  sufficient  that  acU  of  ad- 
verse possession  are  such  in  their  character 
and  attending  circumstances  that  a  man  rea- 
sonably attentive  to  his  own  interests  would 
know  that  adverse  right  was  being  asserted.— 
Waterman  v.  Moody,  103  A.  325. 

n.   OPEBA'nON  AND  EFFECT. 
(B)  Title  or  Rlsht  Ao«Blre«. 

9=3 1 04  (Vt.)  It  is  not  necessary  to  support 

E resumption  of  a  grant  that  trier  should  be- 
eve  and  find   that   a  conveyance   was  in  fact 
executed. — Waterman  v.  Moody,  103  A.  325. 

Though  a  presumption  of  a  deed  is  one  that 
may  be  rebutted  by  proof  of  facts  inconsistent 
witii  its  supposed  existence,  when  no  such  facts 
are  shown  trier  would  be  at  liberty  to  presame 
a  conveyance  and  thus  quiet  possession.— Id. 

AFFIDAVITS. 

See  Attachment,  «=s3l07,  120;  Corporationa, 
<S=>517;  New  Trial,  «=3l60:  Pleading,  *=> 
160,  297;    Statutes,  «=>35%. 

AFTER-ACQUIRED  PROPERTY. 

See  Wills,  «=»578. 

AGENCY. 

See  Principal  and  Agent. 

ALIENS. 

See   Municipal   Corporations,    4=3661. 
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ALIMONY. 

See  Divorce,  «s»211-286. 

ALTERATION  OF  INSTRUMENTS. 

«=38  (Pa.)  The  addition  of  a  seal  after  the  rig- 
nature  of  the  maker  of  a  note  is  a  material  al- 
teration.— Bowman  v.  Berkey,  108  A.  49. 

An  alteration  of  a  note  by  adding  a  seal  to 
the  signature  to  prevent  running  limitations 
apt)Iicable  to  an  unsealed  note  is  material. — Id. 
^=>ll(2)  (Pa.)  An  alteration  by  third  persons 
without  the  knowledge  or  consent  of  the  parties 
cannot  affect  the  holder's  rights  in  the  instru- 
ment in  its  original  form. — Bowman  v.  Berkey, 
103  A.  49. 

^=>27(1)  (Pa.)  Where  an  alteration  appears  on 
face  of  an  instrument,  there  is  a  presumption 
that  it  was  made  before  execution,  which  dis- 
appears if  alteration  is  material  and  beneficial 
to  party  offering  instrument,  etc. — Bowman  v. 
Berkey,  103  A.  49. 

4s»29  (Fa.)  On  a  petition  to  open  a  judgment 
on  a  note  entered  under  a  warrant  of  attorney 
in  the  note  on  the  ground  that  the  word  "seal" 
after  the  n&mc  of  a  maker  had  been  added 
after  its  execution,  evidence  for  plaintiff  held 
insufficient  to  satisfactorily  explain  the  altera- 
tion.— Bowman  v.  Berkey,  103  A.  49. 
^=>30  (Pa.)  On  a  petiticm  to  open  a  judgment 
on'  a  note  on  the  ground  that  the  word  "seal" 
had  been  added  after  a  maker's  signature  sub- 
sequent to  execution,  held  that  whether  seal  was 
added  by  maker  or  some  other  person  with  or 
without  his  authority  was  for  the  jury. — ^Bow- 
man T.  Berkey,  103  A.  49. 

AMBIGUITIES. 

See  Wills,  «=>488. 

AMENDMENT. 

See  Continuance,  <e=>30;  Pleading,  €=3237- 
269;    Statutes,  e=>140,  230. 

AMERCEMENT. 

See  Sheriffs  and  Constables,  ®=»125. 

AMUSEMENTS. 

See  Municipal  Corporations,  €s>861. 

ANCILLARY  ADMINISTRATION. 

See  E)xecutor8  and  Administrators,  iS=>518. 

ANIMALS. 

See  Carriers,  9=>219;  Mnnidpal  Corporations, 
«=>821;    Railroads,  «s>3e0,  427. 

APPEAL  AND  ERROR. 

See  Criminal  Law,  «=9lQ23-1186 ;  Exceptions, 
Bill  of. 

For  review  of  ndings  in  particular  actions  or 
proceedings,  see  also  the  various  specific  top- 
ics. 

I.  HATimE  AMD  FOBM  OF  REMEBT. 

9=94  (N.J.Sap.)  Proceedings  taken  in  district 
court,  under  supplement  (P.  L.  1915,  p.  182) 
to  the  Executions  Act,  by  way  of  garnishing  a 
debt  due  the  defendant  in  execution,  are  re- 
viewable properly  by  certiorari,  and  not  by 
appeal— Gordon  v.  Fannaci,  103  A.  677. 


Xn.  DECISIOK8    BEVIEWABIJ!. 
(D)  Flnalitr  ot  Determinstloa. 

€s»70(2)   (Md.)  Appeal  does  not  lie  from  judg- 
ment at  law  on  demurrer;    it  being  interlocu- 


tory, and  not  final.— Emersonian  Apartments  T. 
Taylor,  103  A.  423. 

9=»78(7)  (Md.)  A  judgment  of  non  pros,  and  a 
judgment  for  defendant  for  costs,  on  refusal  of 
plaintiff  to  file  the  bill  of  particulars,  is  appeal- 
able.—Stabile  V.  Danini,  108  A.  1048. 

(V)  node  of  Rendition,  Form,  mad  BSntry 
of  Jndcnteat  or  Order. 

^=»I25  (Md.)  No  appeal  lies  from  a  consent 
judgment — Emersonian  Apartments  v.  Taylor, 
103  A.  423. 

IV.   BIGHT  OF  REVIEW. 
(A)   Pereoas  Batltled. 

<S=9l5l(6)  (NJ.Prerog.)  A  next  of  kin  not 
having  any  interest  in  the  estate  of  an  insane 
person  for  whose  maintenance  a  guardian  is 
appointed  under  Act  March  16,  1916  (P.  L.  p. 
196)  i  24,  is  not  aggrieved,  and  hence  is  not 
entitled  to  appeal  from  the  order. — In  re 
Braune's  Estate,  103  A.  412. 

(B)   Estoppel,  'Waiver,  or  Agreements  At' 
teetlnv  Rlarkt. 

<S=>I54(2)  (B.I.)  Where  plaintiff's  declaration 
is  amended  by  consent  after  demurrer  thereto 
has  been  overruled  and  the  case  is  later  assign- 
ed for  trial,  the  Supreme  Court,  upon  defend- 
ant's bill  of  exceptions,  will  not  consider  the 
lower  court's  decision  in  overruling  demurrer. — 
Doxey  v.  People's  Credit  Co.,  103  A.  499. 

V.  PBESENTATION    AITD    RESERVA- 
TIOH  nc   I.OWER  OOPRT   OF 

ORomrDS  OF  review. 

(A)  Issues  and  4aestlans  Im  l>ower  Conrt. 

9=>I70(1)  (Conn.)  Although  a  party  did  not 
call  a  statute  to  the  attention  of  the  court, 
and  did  not  rely  on  it,  errors  arising  from  ab- 
sence of  actual  knowledge  in  such  a  case  are 
subject  to  review. — Schmidt  v.  Town  of  Man- 
chester, 103  A.  654. 

«=»I7I(1)  (N.J.)  In  suit  for  breach  of  a  con- 
tract to  build  garage,  tried  below  on  theory 
that  stucco  should  be  used,  and  no  question 
raised  that  brick  was  cheaper,  it  was  too  late 
on  appeal  to  claim  that  proof  as  to  cost  related 
entirely  to  stucco,  and  no  estimate  ai^eared  as 
to  cost  if  built  of  brick. — Ferber  v.  Cona,  103 
A.  471. 

(B)  Objections  and    Motions,  and  Rnllnss 

Thereon. 

«=^204(2)  (Pa.)  That  petitioner's  attorney 
was  permitted  to  testify  as  to  confidential  com- 
munications was  no  ground  for  reversing  de- 
cree, where  no  objection  to  testimony  was  made 
on  his  examination.— In  re  McVay's  Estate,  108 
A.  g05. 

9=>232(2)  (Vt.)  A  ground  of  objection  to  tes- 
timony not  raised  at  trial  cannot  be  considered 
on  appeal.— Waterman  v.  Moody,  103  A.  325. 

(0>  BxoeptloBS. 

«=>262(1)  (Md.)  The  trial  court's  action  in 
submitting  an  issue  to  the  jury  will  not  be  re- 
viewed on  appeal  where  no  special  exception 
thereto  was  taken.— Baltimore  Transit  Co.  v. 
SwindeU,  103  A.  566. 

€=>263(1)  (Pa.)  Assignments  of  error,  com- 
plaining of  a  charge,  were  faulty,  where  they 
were  not  supported  by  either  a  general  or 
special  exception. — Sikorski  v.  Philadelphia  & 
R.  Ry.  Co.,  103  A.  618. 

€=>265(1)  (Vt.)  An  exception  to  findings  be- 
cause of  admission  of  evidence  not  received 
under  exception  is  'without  merit. — Waterman 
V.  Moody.  103  A.  325. 

€=»274(5)  (Pa.)  On  general  exception  under 
Act  May  11,  1911  (P.  L.  279),  appellant  may 
assign  all  errors  falling  within  or  suggested  by 
the  reasons  stated  when  taking  the  exception. 
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and  also  any  controlling  fundamental  errors  of 
law  not  caUed  to  court's  attention. — Sikorski 
T.  Pbiladelpbia  &  B.  Ry.  Co.,  103  A.  618. 
«=3274(5)  (Pa.)  Where  defendant's  counsel, 
at  dose  of  charge,  stated  that  be  took  but 
one  exception  thereto,  he  cannot,  on  appeal, 
complain  of  other  parts  of  the  charge,  to 
which  no  exception  was  taken,  and  an  assign- 
ment based  on  such  other  parts  will  be  dis- 
misBed.— Iiancaster  t.  Reese,  103  A.  891. 

VII.    REQUISITES  AND  PROCEEDINGS 
FOR  TRANSFER  OF  CATTSE. 
(A)  Time  of  Taklnv  Proeeedlnca. 

4=9337(2)  (Aid.)  Appeal  in  action  at  law  tak- 
en before  final  judgment  is  premature,  and 
cannot  be  maintained  in  Court  of  Appeals. — 
Kendall  Lumber  Co.  t.  State,  103  A.  141. 

Where  proper  order  for  appeal  was  entered 
May  31st,  though  final  judgment  was  not  en- 
tered until  June  6th,  under  agreement  of  par- 
ties, held  that  appeal  will  not  be  dismissed  as 
taken  before  final  judgment  was  entered. — Id. 
®=>338(1)  (Pa.)  An  appeal  may  be  taken  within 
six  months  from  the  entry  of  the  decree,  order, 
or  judgment,  and  under  Act  May  19,  1897  (P.  L. 
68)  §  4,  must  be  perfected  within  a  reasonable 
time  thereafter.— Donley  v.  i^emans,  103  A. 
537;  Hatfield  v.  Same,  Id.  539. 
®=»346(1)  (Conn.)  A  motion  to  reopen  a  judg- 
ment erasing  the  case  from  the  docket,  when 
entertained,  operates  to  defer  the  time  for  filing 
an  appeal  until  the  motion  is  finally  decided. — 
Equitable  Trust  Co.  of  New  York  v.  Plume,  103 
A.  940. 

«=»35l(l)  (Pa.)  Under  Act  May  19,  1897  (P.  L. 
67)  {  2,  an  appeal  is  not  perfected  until  the 
writ  of  certiorari  issued  by  the  appellate  court 
has  been  lodged  in  the  court  below. — Donley  t. 
Semans,  103  A.  537;  Hatfield  t.  Same,  Id. 
539. 

(D)   'Writ  of  Brror,  Citation,  or  Notice. 

4=9396  (Conn.)  Where  an  appeal  is  filed  with- 
in the  time  required  for  notice  of  appeal,  such 
notice  need  not  be  filed ;  the  appeal  serving 
double  purpose.— Equitable  Trust  Co.  of  New 
York  V.  Plume,  103  A.  940. 
4=>425  (Pa.)  Where  the  decree  appealed  from 
was  entered  July  31,  1916,  and  the  writ  of  cer- 
tiorari was  issued  January  30,  1917,  but  not 
filed  in  the  court  below  until  August  16,  1917, 
and  no  notice  of  the  appeal  was  given  until  that 
date,  a  motion  to  quash  would  be  granted. — Don- 
ley T.  Semans,  103  A.  537;  Hatfield  v.  Same, 
Id.  539. 

Z.  REOORD  AND  PROCEEDINGS  NOT 

IN  RECORD. 

(A)  Matters  to  be  Shoira  by  Reoord. 

4=9500(4)  (Pa.)  Assignments  of  error,  com- 
plaining of  a  charge,  were  faulty,  where  there 
was  no  request  of  reoord  to  reduce  the  charge 
to  writing  and  have  it  filed. — Sikorski  v.  Phil- 
adelphia «&  R.  Ry.  Co.,  103  A.  618. 


Record. 


(B)  Scope  and  Conteni 

4=>527(2)  (Vt.)  Any  concession  of  tact  in 
court  below  in  a  case  triable  by  jury,  but  tried 
by  court,  must,  under  P.  S.  1982,  be  incorporat- 
ed in  court's  findings.— Powell  t.  Merrill,  103 
A.  259. 

(H)   TranamlMlon,    Flllns.    Prlntlnor.    and 
Service  of  Copies. 

«=»624  (R.I.)  Under  Gen.  Laws  1909,  c.  278, 
S  3,  and  chapter  298,  §  17,  if  time  for  filing 
transcript  was  duly  extended  to  August  22d, 
defendant  had  ten  days  thereafter  in  which  to 
file  bill  ■  of  exceptions,  though  original  order 
requiring  filing  of  bill  on  or  before  August  20th 
had  not  been  altered.— Dailey  v.  Wilcox,  103  A. 
713. 
Order,  extending  time  for  filing  transcript  was 


not  ineffective  and  invalid  because  not  filed  in 
office  of  clerk  of  superior  court  before  time 
originally  fixed  for  filing  of  transcript  and  bill 
of  exceptions  had  expired. — Id. 

(K)   Qneatlona  Presented  for  Review. 

4=>67l(4)  (Md.)  Damages  assessed  by  the 
court  on  default,  a  jury  not  being  demanded, 
cannot  be  reviewed  in  the  absence  of  the  evi- 
dence, or  anything  to  show  they  were  not  prop- 
erly assessed. — Comblatt  v.  Bloch,  103  A.  137. 
4=>67l(6)  (Pa.)  Questions  not  induded  in 
statement  of  questions  involved  will  not  be 
considered  by  Supreme  Court. — McClintoclc  & 
Irvine  Co.  v.  JGtna  Explosives  Co.,  103  A.  622. 
<S=>695(2)  (Me.)  When  a  verdict  is  directed 
and  exceptions  are  taken,  all  of  the  evideuce 
must  be  m  the  record,  whether  it  is  mentioned 
in  the  bill  of  exceptions  or  not.— ^.  R.  Watkins 
Medical  Co.  v.  Stahl.  103  A.  70. 
4=»695(2)  (Me.)  Exceptions  to  refusal  to  di- 
rect a  verdict  because  action  should  have  been 
in  contract  rather  than  in  tort  can  be  de- 
termined only  when  all  the  evidence  is  brought 
up  ia  the  record.— Bouchlcs  v.  Tibbetts,  103  A. 
71. 

XI.  ASSIGNMENT  OF  ERRORS. 

<e=37l9(5)  (Pa.)  That  petitioner's  attorney 
was  permitted  to  testify  to  confidential  com- 
munications was  no  ground  for  reversing  de- 
cree, where  admission  of  evidence  was  not  as- 
signed as  error. — In  re  McVay's  Estate,  103  A. 
505. 

®=9728(2)  (Pa.)  An  assignment  of  error  re- 
lating to  the  admission  of  testimony  is  in  dis- 
regard of  rule  28  of  Supreme  Court,  and  will 
be  dismissed,  where  it  fails  to  set  forth  the 
testimony  complained  of.^Lancaster  v.  Bee8<>. 
103  A.  891. 

<8=>729  (Pa.)  Assignments  of  error  complain- 
ing of  refusal  of  requests  for  binding  instmc- 
tions  violated  the  rule  where  they  did  not  quote 
the  specific  action  of  the  coart  to  which  objec- 
tion was  taken.— Rafferty  v.  Davis,  103  A.  951. 
®=»730(1)  (ConnO  Assignment  of  error  that  the 
charge  was  insufficient  in  law  for  guidance  of 
the  jury  in  reaching  a  verdict  is  too  general  to 
require  consideration  under  Gen.  St.  1902,  }  802. 
—Smith  V.  Hausdorf,  103  A.  039. 
4=3730(2)  (Pa.)  It  is  not  good  practice  to 
bracket  the- parts  of  the  charge  assigned  for 
error  with  pen  and  ink. — Potters'  Nat.  Bank  of 
East  Liverpool,  Ohio,  t.  Ohio  Tp.,  Beaver 
County,  103  A.  605. 

4=>730(2)  (Pa.)  Assignments  of  error,  com- 
plaining of  the  charge,  are  faulty,  where  in  the 
complaint  of  the  charge  as  a  whole  it  was  not 
quoted  ipsissimis  verbis. — Sikorski  v.  Philadel- 
phia &  R.  Ry.  Co.,  103  A.  618. 
4=9732  (Pa.)  An  assignment  of  error  to  re- 
fusal to  grant  a  new  trial,  failing  to  set  forth 
the  motion,  the  reasons  assigned,  or  the  order 
of  the  court,  was  defective. — Sikorski  v.  Phil- 
adelphia &  R.  Ry.  Co.,  103  A.  618. 


xm.  DISBOSBAL,  WITKDRA\irAI.,  OB 
ABANDONBCENT. 

4=3792  (Pa.)  In  bill  in  equity,  where  no  final 
decree  is  entered  after  overruling  exceptions,  a 
motion  to  quash  the  appeal  will  prevail;  but 
without  such  motion  the  case  will  be  decided  on 
the  merits. — Croyle  v.  Johnstown  Water  Co, 
103  A.  303. 

XV.   HEARING  AND  IBUIHEARING. 

4=9832  (6)  (Vt.)  Argument  will  not  be  reopen- 
ed merely  to  give  counsel  opportunity  to  debate 
a  matter  which  court,  on  deliberation,  has 
found  decisive  of  question,  no  error  bein? 
pointed  out— Waterman  v.  Moody,  103  A.  .T25. 
4=9833(1)  (Vt.)  Alleged  mistake  in  original 
opinion,  not  being  specified  in  motion  for  re- 
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hearing,  but  being  first  stated  in  the  brief,  is 
■waived.— Powell  v.  MerrUl,  103  A.  269. 

XTI.  BEVXBW. 
(A)  Soope  and  Extent  In  General. 

<g=>837(4)  (Pa.)  On  appeal  from  action  of 
court  below  on  rule  for  judgment  for  want  of 
EufBcient  affidavit  of  defense,  Supreme  Court's 
review  is  confined  to  what  appears  in  plaintiffs 
statement  of  claim  and  the  affidavit  of  defense. 
—Bartholomew  r.  AUentown  Nat.  Bank,  103 
A.  954. 

<S=>842(7)  (Me.)  The  finding,  setting  aside  the 
verdict,  being  on  a  pure  question  of  fact,  ex- 
ceptions thereto  raise  no  question  of  law,  and 
so  bring  nothing  to  the  law  court- Walker  v. 
Bradford,  103  A.  15. 

^=867(1)  (N.J.)  Where  plaintiff  has  verdict, 
and  his  rule  to  show  cause  why  it  should  not 
be  set  aside  as  to  damages  only  is  made  abso- 
lute, and  he  recovers  damages  at  second  trial, 
defendant,  appealing  from  judgments,  is  not  de- 
prived of  benefit  of  exceptions  taken  at  first 
trial.— Davis  v.  Tallon,  103  A.  236. 

(B)   Interlocutory,     Collateral,     and     Sap- 

plemeatarjr  Proceedlnsa  and 

Qneattona. 

^=9874(4)  (Conn.)  Where  demurrers  were 
sostained  to  the  special  defenses  and  defend- 
ant failed  to  plead  over  and  the  case  was 
heard  on  the  complaint  alone,  the  court  on  ap- 
peal, wherein  error  is  assigned  to  sustaining 
demurrers,  may  look,  not  only  to  the  com- 
plaint itself,  but  the  findings  based  upon  its 
allegations. — Hartford-^tna  Mat.  Bank  v.  An- 
derson, 108  A.  845. 

(C)   Parties  Bntltled  to  Alleve  Error. 

4=>880(2)  (Md.)  An  appellant  cannot  complain 
of  court's  rulings  on  instructions  asked  for  by 
a  codefendant  who  did  not  join  in  appeal,  where 
such  rulings  did  not  concern  appellant's  lia- 
bility or  affect  his  rights.— Baltimore  Transit 
Co.  V.  SwindeU,  103  A.  566. 
«=882(8)  (Vt.)  Where  defendant  as  plaintiff's 
witness  answered  plaintiff's  question  before 
court  could  rule  on  objection,  and  answer  was 
later  stricken  out,  defendant  cannot  claim  er- 
ror.—Ilefflon  V.  Cashman,  103  A.  1023. 
€=3882(11)  (Pa.)  Counsel  for  defendant  were 
in  no  position  to  press  an  advantage  arising 
out  of  a  lack  of  evidence  on  part  of  plaintiff, 
when  such  evidence  was  improperly  excluded 
upon  their  own  objection. — Royer  v.  Pennsyl- 
vania R.  Co.,  103  A.  276. 

(B)    Preanniptlons. 

<e=9928(l)  (Conn.)  Although  the  charge  of  the 
court  does  not  import  verify,  it  may,  if  not 
questioned,  be  assumed  to  be  correct  for  the 
purpose  of  aiding  in  the  understanding  of  the 
claims  as  stated  In  the  finding  and  of  the  is- 
sues of  fact  actually  litigated. — Gurfein  t. 
Kickard.  103  A.  1002. 

€=>928(2)  (Me.)  In  action  on-  fire  insurance 
l)olicy,  where  no  exceptions  were  taken  to 
charge  of  trial  court,  law  court  may  assume 
that  jury  were  properly  instructed. — Archibald 
v.  Granite  State  Fire  Ins,  Co.,  103  A.  162. 
<S=9930(1)  (Pa.)  After  verdict  for  plaintiff,  Su- 
])reme  Court,  on  appeal,  must  assume  that  jurors 
not  only  believed  his  evidence,  and,  where  Ir- 
reconcilable, disbelieved  that  produced  by  de- 
fendant, but  also  drew  all  inferences  in  favor 
of  plaintiff.T-Osterling  v.  Allegheny  Trust  Co., 
103  A.  .")28. 

i®=»930(4)  (R.I.)  A  general  verdict  will  be  pre- 
sumed to  be  favorable  to  prevailing  party  on 
every  issue  involved  in  case. — Rhode  Island 
Malleable  Iron  Works  v.  O.  K.  Nut  Lock  Co., 
103  A.  10.S6. 


€=>93l  (1)  (Vt.)  It  cannot  be  presumed  on  ap- 
peal that  chancellor  made  improper  use  of  a 
finding  in  determining  ultimate  question  for 
decision. — ^Waterman  v.  Moody,  103  A.  326. 
4=>934(1)  (Vt.)  On  appeal  from  decree  assess- 
ing damages  for  wrongfully  procuring  injunc- 
tion against  moving  bam,  where  license  to  move 
it  was  revoked  four  days  after  the  injunction 
issued,  it  would  be  presumed  by  intendment  in 
favor  of  decree  that  such  time  would  have  sraf- 
flced  to  complete  the  moving. — Ilowlcy  v.  Chaf- 
fee, 103  A.  1048. 

<S=»938(3)  (Conn.)  Under  Practice  Book  1908,  p. 
•269,  i  11,  providing  that  appellant  take  nothing 
by  exception,  where  the  trial  court  personally 
viewed  premises  and  finds  it  impossible  to 
certify  all  evidence  material  to  such  excep- 
tion, the  essential  condition  for'  noncertificatioD 
IS  such  finding,  and  in  the  absence  of  a  finding 
otherwise  all  the  evidence  will  be  presumed 
certified.— Cartenovitz  v.  Conti,  103  A.  629. 

fF)   Discretion   of   Liower  Court. 

<&=»942  (N.J.)  Since  under  Chancery  Act,  $  87, 
the  making,  enforcement,  and  suspension  of 
chancery  rules  are  expressly  made  the  exclu- 
sive province  of  the  Chancellor,  whether  a  peti- 
tion should  have  been  heard  by  an  advisory 
master  rather  than  the  Vice  Chancellor  cannot 
be  reviewed  on  appeal  to  the  Court  of  Errors 
and  Appeals. — Larky  v.  Larky,  103  A.  177. 
$=>953  (N.H.)  The  conclusion  of  the  court  as 
to  what  justice  requires  in  the  matter  of  filing 
the  disclosure  of  trustee  is  not  open  to  excep- 
tion.—Pahner  v.  Duplex  Truck  Co.,  103  A.  943. 
$=3969  (Conn.}  Action  of  judge  in  commenting 
on  and  expressing  his  opinion  on  the  weight  of 
the  evidence  will  not  be  reviewed,  except  for 
abuse  of  discretion.- Smith  v.  Uausdorf,  103  A. 
939. 

<e=>97l(3)  (Pa.)  The  restraint  to  be  put  upon 
cross-examination  is  primarily  a  question  for 
the  presiding  judge,  and  his  rulings  will  not 
be  reversed,  unless  for  manifest  and  material 
error. — ^Maloy  v.  Rosenbaum  Co.,  103  A.  882. 
$=s>977(l)  (Pa.)  A  motion  for  a  new  trial  is 
discretional?  and  action  thereon  is  reviewable 
only  in  case  of  clear  abuse.— E^]lginiti  v.  Dia- 
mond Coal  &  Coke  Co.,  103  A.  51. 
«=>977(1)  (Pa.)  The  Supreme  Court  cannot 
review  the  trial  court's  action  upon  an  applica- 
tion for  a  new  trial,  except  in  case  of  a  mani- 
fest abuse  of  discretion.— Sgier  v.  Philadelphia 
&  R.  Ry.  Co.,  103  A.  730. 
€=>977(3)  (R.I.)  Where  it  does  not  dearly  ap- 
pear that  the  trial  judge  erred  in  granting  a 
motion  for  a  new  trial,  such  ruling  will  not  be 
disturbed.— Blaney  v.  Rhode  Island  Co.,  103  A. 
700. 

<S=s>978(3)  (Me.)  Granting  of  motion  to  set 
aside  verdict  for  misconduct  of  juror  is  final. — 
Walker  v.  Bradford,  103  A.  15. 
4=3982(1)  (Pa.)  On  appeal  from  an  order  mak 
ing  absolute  a  rule  to  show  cause  why  a  judg- 
ment entered  against  defendant  under  a  war- 
rant of  attorney  in  note  should  not  be  opened, 
the  question  is  whether  court's  action  was  a 
proper  exercise  of  discretion  under  evidence.— 
Bowman  v.  Berkey,  103  A.  49. 

(O)  <lue«tlons  ot  Fact,  Verdlots,  and  Flnd- 
Inva. 

<g=>987(l)  (N.J.Sup.)  Rule  that  facts  will  not 
be  reviewed  is  inapplicable,  where  material  facta 
are  undisputed. — Higgins  v.  Goerke-Krich  Co., 
103  A.  37.  *^ 

«s>992  (N.H.)  On  the  trial  of  a  petition  un- 
der the  flowage  act,  a  finding  that  a  certain 
witness  was  qualified  to  judge  of  the  value  of 
the  land  will  not  be  reviewed  when  based  on 
evidence. — Morrison  v.  Noone,  103  A.  300. 
€=9992  (Vt )  Ruling  as  to  competency  of  wit- 
ness to  testify  as  to  value  of  building  for  cer- 
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tain  purpoves  will  not  be  revised,  unless  erro- 
neous or  founded  on  an  error  of  law. — ^Hefflon 
T.  Casbman,  103  A.  1023. 
«=9lOOI(l)  (Me.)  Verdict  supported  by  sub- 
stantial evidence  will  not  be  reversed  upon 
facts.— WUley  v.  Utterback-Gleason  Co.,  103 
A.  67. 

'«s>l002  (KJ.)  In  action  for  money  lent,  evi- 
dence being  conflicting,  jury  finding  that  loan 
was  actually  made  will  not  be  disturbed  on 
appeal.— Landy  v.  Toungstein,  103  A.  483. 
®=»I002  (R.I.)  A  verdict  for  defendant  on  an 
issue  whether  defendant  retained  moneys  be- 
longing to  plaintiff,  based  on  conflicting  evi- 
dence consisting  solely  of  statements  of  par- 
ties, will  not  be  disturbed  on  exceptions.— Jor- 
dan V.  Jordan.  103  A.  609. 
«s>l003'(N.H.)  A  verdict  for  an  injured  serv- 
ant will  not  be  disturbed,  where  the  evidence 
does  not  conclusively  establish  his  want  of  care 
as  a  contributing  cause  of  his  injury,  if  there 
is  evidence  from  which  it  can  be  found  that  he 
was,  when  injured,  acting  within  the  scope  of 
bis  employment.— Turcotte  v.  Fellows,  103  A. 
129. 

«=>I003  (N.J.)  Appellate  court  on  writ  of  er- 
ror deals  only  with  legality  of  judgment  or  its 
evidential  support,  and  writ  of  error  does  not 
lie  to  set  aside  verdict  alleged  to  be  contrary 
to  law  and  to  weight  of  evidence.— Davis  v.  Tal- 
lon,  103  A.  236. 

«=>I004(3)  (Pa.)  In  action  for  death  of  plain- 
tiff's husband,  a  verdict  of  $20,000,  reduced  to 
$15,000  by  the  lower  court  in  exercise  of  its 
discretion  cannot  be  further  interfered  with 
on  appeal;  the  excessiveness  of  the  verdict 
being  for  the  lower  court. — Lancaster  v.  Reese, 
103  A.  891. 

«=»I004(3)  (R.I.)  In  assumpsit  for  wharfage, 
where  defendant  offered  no  testimony  on  dam- 
ages, and  on  plaintiff's  evidence  jury  could  prop- 
erly award  $20  a  month,  as  they  did,  verdict, 
approved  by  Uie  trial  court,  will  not  be  dis- 
turbed as  excessive,- Adams  v.  John  B.  White 
&  Son,  103  A.  230. 

«=9l004(3)  (R.I.)  Where  evidence  was  con- 
flicting as  to  extent  of  injuries  in  action  for 
damages  for  assault,  exceptions  to  denial  of  a 
motion  for  a  new  trial  on  the  ground  of  inad- 
equacy of  damages  will  be  overruled.— -Harrison 
V.  Pearson,  103  A  665. 

^=3 1 005(3)  (R.I.)  Where  the  evidence  was 
conflicting,  the  verdict  and  order  of  the  court 
denying  a  new  trial  will  not  be  disturbed. — 
Rieley  v.  O'Hara,  103  A.  483. 
«S3 1005(3)  (R.I.)  Where  the  evidence  was 
conflicting  and  the  verdict  was  approved  by 
the  justice,  it  cannot  be  said  be  erred  in  not 
granting  a  motion  for  a  new  trial. — Eitchin  ▼. 
Brown,  103  A.  565. 

i^=>l008(2)  (Vt.)  Under  P.  S.  19S2,  in  a  case 
triable  by  jury,  but  tried  by  court,  the  Supreme 
Court,  on  exceptions,  is  bound  by  the  finding^ 
of  fact  filed  below.— Powell  v.  Merrill,  103  A. 
259. 

9=3 1010(1)  (N.J.)  Court  on  appeal  cannot  re- 
verse on  facts  if  there  was  some  evidence  to 
support  findings  of  trial  court.— Shaw  v.  Texas 
Co.,  103  A.  380. 

«=»I0II(1)  (Pa.)  Without  a  clear  and  mani- 
fest error  the  findings  of  fact  of  an  auditing 
Judge  on  conflicting  evidence  will  be  sustained. 
—In  re  Edmundson's  Estate,  103  A.  277. 

4s»JOI5(3)  (N.H.)  On  an  appeal  of  an  action 
to  recover  damages  for  flooding  land,  refusal 
of  the  presiding  justice  to  set  the  verdict  aside 
as  against  evidence  will  not  be  reviewed  mere- 
ly because  the  witnesses  on  the  opposite  side 
were  more  numerous  and  more  trustworthy. — 
Morrison  v.  Noone,  103  A.  300. 
e=3l022(l)  (Pa.)  Finding  ot  an  auditor  on  a 
nuestion  of  fact  approved  by  the  court  is  as 
conclusive  as  the  verdict  of  a  jury. — Northrop 
V.  P.  W.  Finn  Const.  Co.,  103  A.  544. 


<S=3l022(2)  (Pa.)  Findings  of  fact  b^  an  au- 
ditor as  to  the  amount  of  compensation  which 
should  be  allowed  trustees  based  upon  compe- 
tent evidence  and  confirmed  by  the  court  will 
not  be  reversed  on  appeal.— Account  of  Shaw, 
103  A.  827. 

(H)  Rarmleaa  Error. 

9=>I032(1)  (Me.)  In  action  on  fire  insurance 
policy,  where  no  exceptions  were  taken  to 
charge  of  trial  court,  plaintiff  has  burden  of 
showing  that  verdict  was  so  manifestly  wrong 
as  to  indicate  bias  or  prejudice. — Archibald  v. 
Granite  State  Fire  Ins.  Co.,  103  A.  162. 
iS=>l033(5)  (Me.)  An  instruction  that,  if  an  as- 
sault is  wanton,  unprovoked,  causeless,  with  a 
desire  to  hurt,  to  gratify  anger  or  malice,  puni- 
tive damages  may  be  allowed,  is  favorable  to 
a  defendant,  and  not  prejudiciaL — Brann  v. 
Leavitt.  103  A.  12. 

®=3l033(5)  (Md.)  In  personal  injury  action. 
plaintiff's  instruction,  requiring  jury  to  find 
facts  not  necessary  to  entitle  plaintiff  to  recov- 
er, cannot  be  complained  of  by  defendant- 
Philadelphia,  B.  &  W.  R.  Co.  V.  Smith,  103  A 
945. 

®=>I033(6)  (Md.)  In  an  employe's  action  for 
compensation,  appellant  cannot  object  because 
the  court,  in  giving  a  prayer  at  his  request, 
chat  if  the  jury  "find  from  the  uncontradict- 
ed evidence,"  etc.,  struck  out  the  word  "un- 
eontradicted."— Himmel  v.  Levinstein,  103  A. 
848. 

«s>l040(15)  (Md.)  Where  the  court  properly 
overruled  demurrer  to  one  replication,  error  in 
overruling  demurrer  to  another  was  not  re- 
versible, where  the  first  replication  disposed  of 
the  matter  involved. — Baltimore  Life  Ins.  Co.  v. 
Fahrney,  103  A.  450. 

iS=>i048(5)  (R.I.)  In  assumpsit  for  wharfage, 
question  to  treasurer  of  defendant  company,  if 
it  had  not  exercised  privilege  of  berthing  any 
barge  at  plaintiff's  dock,  to  which  treasurer 
answered  in  negative,  was  harmless  to  defend- 
ant, if  erroneous.- Adams  v.  John  B.  White  & 
Son,  103  A.  230. 

4=>I050(1)  (Md.)  Any  error  in  receiving 
statements  of  counsel  or  parties  as  to  settle- 
ment agreement  held  not  open  to  complaint  by 
defendant,  having  resulted  merely  in  remittitur 
of  part  of  damages  assessed. — Comblatt  v. 
Bloch,  103  A.  137. 

€=>I050(1)  (Md.)  Error  in  admitting  photo- 
graphic copy  of  application  of  insured  in  action 
for  negligence,  causing  his  death,  to  show  his 
good  health  at  time  of  accident,  is  harmless, 
where  there  was  no  evidence  that  he  was  not 
in  good  health.— City  of  Baltimore  v.  State,  108 
A.  426. 

In  an  action  for  wrongful  death  due  to  acd- 
dent  and  injury,  where  defendant's  witness 
stated  that  deceased  immediately  after  the  ac- 
cident looked  as  though  he  had  been  drinking. 
was  asked  whether  he  was  simply  exhilarated 
or  pretty  well  intoxicated,  which  was  ruled  out 
if  error,  was  cured  by  testimony  of  the  conduct 
and  talk  upon  which  the  opinion  of  his  condi- 
tion was  based. — Id. 

®=>I050(2)  (Me.)  In  action  on  fire  insurance 
policy,  defended  on  ground  of  overvaluation  in 
proofs  of  loss,  including  stallion  alleged  to  be 
afflicted  with  spavin,  exclusion  of  question  as  to 
whether  other  colts  from  same  dam  as  that 
of  stallion  were  similarly  afflicted,  if  error,  held 
not  prejudicial.— Archibald  v.  Granite  State 
Fire  Ins.  Co.,  103  A.  162. 
«=»I050(2)  (Md.)  A  judgment  should  not  be 
reversed  for  exclusion  of  competent,  bat  imma- 
terial, question. — Capital  Traction  Co.  v.  Mc- 
Keon.  103  A.  314. 

9=3  1050(4)  (X.J.)  In  action  to  recover  on 
construction  contract,  admission  in  evidence  of 
copy  of  three-day  notice  to  plaintiff  to  proceed 
with  contract,  although  no  notice  to  produce 
original  was  givpn,  was  harmless  error.- Kor- 
'  man  v.  Liverey,  103  A.  381. 
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4=»I05I(1)  (Md.)  In  servant's  action  for  in- 
juries, ruline  permitting  witness  to  testify  fore- 
man of  boiler  room  of  defendant  was  brick- 
layer prior  to  entering  defendant's  employ  held 
harmless,  where  other  evidence  established  the 
fact.— Capital  Traction  Co.  v.  McKeon,  103 
A.  314. 

«=>I05I(1)  (NJ.)  In  action  for  breach  of 
contract  to  build  garage,  overruling  question  to 
plaintiff's  husband,  acting  as  agent  in  negotia- 
tions, as  to  whether  he  was  not  willing  to  pay 
$300  for  the  work,  A  eld  harmless  error  because 
in  preceding  qnestion  he  denied  ever  having 
been  asked  to  pay  $300  for  garage  of  different 
proportions. — Ferber  v.  Cona,  103  A.  471. 
«=>I05I(1)  (Vt)  In  suit  to  enjoin  defend- 
ants from  crossing  plaintiff's  farm,  permitting 
plaintiff  to  testify  that  neither  he  nor  bis 
father  and  brothers  recognized  any  right  of 
defendants'  predecessor  to  use  roadway,  was 
without  prejudice,  where  evidence  fully  dis- 
closed all  that  was  said  and  done  affecting  right 
of  way  by  prescription. — ^Waterman  v.  Moody, 
103  A.  S25. 

«=3l053(3)  (Me.)  Instruction  held  effectual  to 
cure  effect  of  admission  of  evidence  admitted 
for  improper  purpose  claimed  by  plaintiff  in  of- 
fering it.— Kimball  v.  Davis,  103  A.  154. 
€=»I0S6(1)  (Conn.)  Rejection  of  testimony 
offered  by  defendant  as  to  assignment  of  claim 
in  controversy,  made  after  commencement  of 
suit  and  a  few  days  before  trial,  held  harmless, 
as  it  would  not  have  defeated  the  action.— War- 
ner v.  McLay,  103  A.  113. 
9=31056(1)  (Pa.)  In  action  by  locomotive  fire- 
man for  injury  to  his  hearing  from  blowing  of 
another  locomotive's  whistle  within  10  feet,  ex- 
clusion of  custom  to  warn  of  whistle,  etc.,  held 
error,  for  which  Supreme  Court  would  grant  a 
new  trial  after  judgment  for  plaintiff.^Koyer  v. 
Pennsylvania  R.  Co.,  103  A.  276. 
4=9(056(6)  (Pa.)  Where  an  engine  was  plain- 
ly visible  as  it  approached  crossing,  where  de- 
ceased was  killed,  the  exclusion  of  rebuttal  evi- 
dence for  plaintiff  that  th6re  was  no  headlight 
on  the  engine  could  not  have  changed  the  result, 
and  was  harmless.— Krenn  v.  Pittsburgh,  C.  C. 
&  St.  L.  Ry.  Co.,  103  A.  299. 

«3»I058(2)  (Pa.)  Where  trial  court  ruled  out 
certain  matter,  the  substance  of  which  was 
subsequently  brought  out  by  other  questions 
which  he  permitted,  there  is  no  ground  for  ob- 
jection.—Maloy  V.  Rosenbaum  Co.,  103  A.  882. 

d=>l060(5)  (Vt.)  Trial  having  been  by  court, 
no  harm  resulted  from  reflection  on  plidntifC  in 
his  cross-examination  which  the  court  prompt- 
ly held  improper.— Powell  v.  Merrill,  103  A.  259. 

4=s>1066  (Conn.)  The  evidence  being  that  the 
injured  person  did  all  that  careful  and  prudent 
conduct  required  in  consulting  a  physician  of 
good  standing  and  following  his  advice,  instruc- 
tion to  the  effect  that  it  was  enough  that  she 
acted  in  good  faith  was  harmless. — Flint  v. 
Connecticut  Hassam  Paving  Co.,  103  A.  840. 

4=>f066  (Conn.)  An  instruction  on  superven- 
ing negligence,  where  there  was  no  evidence  on 
the  subject  and  plaintiff's  injury  appealed 
strongly  for  relief,  field  error  prejudicial  to  the 
defendant  street  railroad  company. — Fine  v. 
Connecticut  Co.,  103  A.  901. 
4=»I068(1)  (Pa.)  In  assumpsit  for  interest  on 
bank  deposits,  where  verdict  comprehended  find- 
ing not  influenced  by  alleged  error  in  refusal  of 
request,  refusal  was  harmless. — Osterling  v.  Al- 
legheny Trust  Co.,  103  A.  528. 
«=>  1068(4)  (Md.)  It  was  not  prejudicial  to  in- 
struct that  interest  might  be  added  to  verdict, 
where  jury  did  not  add  any.- Ess-Arr  Knitting 
Mills  V.  Fischer,  103  A.  91. 
e=>l07l(5)  (Vt.)  If  a  finding  of  chancellor 
was  immaterial,  defendants  would  not  be  prej- 
udiced,  as    finding    could   be    rejected    without 


destroying  decree.— Waterman  v.  Moody,  103  A. 
325. 

(I)    Brror  'Waived  In  Appellate  Coart,    - 

$=>I075  (R.I.)  An  exception  to  a  ruling  sus- 
taining demurrer  to  a  replication  is  waived, 
where  plaintiff  states  before  Supreme  Court 
that  he  does  not  rely  on  such  replications.— 
Mingo  V.  Rhode  Island  Co.,  103  A.  965. 
9=3 1 078(1)  (Conn.)  Assignments  of  error  not 
pursued  may  be  deemed  waived. — Smith  v. 
Uausdorf,  103  A.  939. 

9=>I07B(1)  (N.J.)  Defense  not  presented  by 
any  of  the  grounds  of  appeal  relied  on  is  not 
entitled  to  be  considered.— Fithian  v.  Pennsyl- 
vania R.  Co.,  103  A.  193. 

• 
(K)  Snbaeqnent  Appeal*. 

<S=I097(1)  (N.H.)  Rulings  on  a  former  trans- 
fer of  a  case  will  not  be  changed,  where  the 
surrounding  facts  remain  the  same. — ^Morrison 
v.  Noone,  103  A.  309. 

<3=9|099(8)  (Me.)  Where  defendants'  motion  for 
new  trial  was  sustained  b^  Supreme  Judicial 
Court  on  ground  that  contributory  negligence  of 
plaintiff's  intestate  was  a  bar  to  recovery,  pre- 
siding justice  at  second  trial  did  not  err  in 
granting  defendants'  motion  for  directed  ver- 
dict; evidence  as  to  contributory  negligence  be- 
ing substantially  the  same.— Levesque  v.  Dn- 
mont,  103  A.  737. 

ZVn.  DBTERHINATION  AXO  DISPO- 
SITION OF  CAtrSE. 

(D)   Reversal. 

9=>l  170(0)  (Pa.)  In  assumpsit  to  recover  for 
medical  services,  where  the  few  and  simple  is- 
sues of  law  were  made  intricate  or  confusing 
by  conduct  of  counsel,  and  where  a  review  of 
record  showed  no  merit  in  claim,  verdict  for 
defendants  would  be  sustained,  notwithstanding 
technical  errors  arising  from  such  conduct. — 
Murray  v.  Smith,  103  A.  348. 
9=3 1 175(1)  (Pa.)  On  appeal  from  interlocu- 
tory order  bringing  up  questions  of  law  arising 
on  the  facts  alleged  in  the  petition,  which  were 
fully  argued,  the  Supreme  Court  will  enter 
judgment— Kilcullen  v.  Webster,  103  A.  592. 
9=>M76(1)  (Pa.)  Where  judgment  was  enter- 
ed without  prejudice  to  further  application  for 
new_  trial  if  appellate  court  decided  that  entry 
of  judgment  was  erroneous.  Supreme  Court 
woiUd  remit  record  with  direction,  to  dispose  of 
motion  for  new  trial,  and,  if  refused,  to  enter 
judgment  on  verdict — ^Hewitt  v.  Democratic 
Pub.  Co.,  103  A.  499. 

APPLIANCES. 

See  Master  and  Servant,  «=>101,  102,  208,  265, 

APPROVAL. 

See  Appeal  and  Error,  9s»1005,  1022. 

ARBITRATION  AND  AWARD. 

See  Reference. 

ARCHITECTS. 

See  Contracts,  €=>348;    Principal  and  Agent 
«=»119, 155. 

ARGUMENT  OF  COUNSEL 

See    Appeal    and    Error,    9=»1060;     Criminal 
Law.  «=»799;   Trial,  «s>121-133. 

ARMY  AND  NAVY. 

<S=336  (R.I.)  A  member  of  the  United  States 
Naval  Reserve  force,  driving  a  motor  vehicle 
along  a  city  street  in  the  performance  of  an 
urgent  duty  to  deliver  a  dispatch  under  instruc- 
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tions  from  his  superior  oflBcer,  w  not  in  Ume 
ot  wa»  amenable  to  Pub.  Laws  1916,  e.  1384, 
{  17,  regulating  speed  of  motor  vehicles;  state 
laws  being  subordinate  to  exigencies  of  mili- 
tary operations  by  the  federal  government  m 
time  of  war— State  v.  Burton,  103  A.  962.  _ 

A  person  in  military  service  of  the  United 
States  in  time  of  war  may  be  prosecuted  for 
violating  a  state  law  regulating  speed  of  motor 
vehicles,  where  violation  was  not  a  matter  of 
military  necessity;  but  it  is  otherwise  where 
such  necessity  exists. — Id.- 

ARREST. 

See  Criminal  Law,  $=»351. 

ARSON. 

See  Criminal  Law,  ®=»97. 

ASSAULT  AND  BATTERY. 

See  Appeal  and  Error,  «=!>1033. 

I.  OXTIL  MABITJTY. 
(B)   Actions. 

€=»39  (Me.)  Unless  an  assault  was  intentional, 
reckless,  wanton,  or  malicioas,  there  should  be 
no  punitive  damages. — Brann  v.  Leavitt,  103 
A.  12. 

«=a40  (Me.)  $800  compensatory  and  punitive 
damages  for  an  unusually  severe,  unprovoked, 
and  malicious  assault  upon  a  person  incapacitat- 
ed by  physical  defects  by  one  in  good  health 
was  not  excessive.— Brann  v.  Leavitt,  103  A.  12. 

n.  CRIMINAI.  BESPOMSIBIUTY. 
(A)  Oflenaea. 

€=>66  (Del.Gen.Sess.)  Mere  words  or  threats, 
however  offensive,  will  not  justify  assault- 
State  v.  Hoe,  103  A.  16. 

®=>67  (Del.Gen.Sess.)  Although  R.  struck  de- 
fendant first,  defendant  would  be  guilty,  unless 
he  struck  R.  in  self-defense.— State  v.  Roe,  103 
A.  16. 

No  one  has  right  to  assault  another,  unless 
he  is  at  time  in  danger  of  suffering  bodily  harm 
at  hands  of  other.— Id. 

Slight  assault  vpill  not  justify  use  of  more 
force  or  violence  by  person  assaulted  than  is 
necessary  to  protect  him  from  bodily  harm. — Id. 

If  one  assaulted  can  safely  withdraw,  and 
thereby  avoid  danger,  it  is  his  duty  to  do  so. 
—Id. 

ASSESSMENT. 

See  Municipal  Corporations,  «»43&-688 ;  Tax- 
ation,   <S^=>365-49L 

ASSETS. 

See  Executors  and  Administrators,  €=946,  85 ; 
Marshaling  Assets  and  Securities. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  «=>719-732,  1078; 
Criminal  Iaw,  €=»1129. 

ASSIGNMENTS. 

See  Usury,  <S=»129;    WUls,  <S=»743. 

n.   OFEBATTON  AND  EFFECT. 

€s>78  (Pa.)  A  purchaser  of  a  debt  is  a  pur- 
chaser of  all  securities  for  it,  whether  named  or 
not  named  at  the  time  of  the  assignment,  un- 
less it  is  expressly  agreed  at  the  time  that  they 
shall  not  pass.— Beaver  Trust  Co.  v.  Morgan, 
103  A.  367. 

ASSOCIATIONS. 

See  Beneficial  Associations ;  Building  and  I»an 
Associations ;  Insurance,  €=»6S7-818 ;  Quo 
Warranto,  €=5>57. 


ASSUMPSIT,  ACTION  OF. 

See  Account  Stated;    Work  and  lAbor. 

<8=9l8  (Pa.)  Under  Practice  Act  May  14,  1915, 
i  2,  pleadings  in  an  action  of  assumpsit  held 
sufficient.— Williams  t.  Notopolos,  103  A.  290. 

ASSUMPTION  OF  RISKS. 

See  Master  and  Servant,  <S=»20S-226,  290,  2^. 

ATTACHMENT. 

See  Execution;    Garnishment. 

Z.  NATURE  AMD  OKOTIKIIB. 

(A)   Natare  of  Remedy,  Csases  o(  Aetloa, 

and  Parties. 

4=»l  (Md.)  Attachment  is  regulated  by  stat- 
ute, and  can  only  be  maintained  by  sabstantial 
compliance  with  statutes. — Hedrick  v.  Mark- 
ham,  103  A.  98. 

€=>!  (Pa.)  An  attachment  proceeding  is  a  col- 
lateral prosecution  and  not  a  multiplication  of 
suits  against  the  debtor. — Roth  v.  Pechin,  103 
A.  894. 

€s»l5  (Pa.)  A  proceeding  in  attachment  in  M. 
county  to  acquire  a  lien  on  property  was  not 
irregular,  because  of  a  pending  suit  in  as- 
sumpsit elsewhere  for  the  same  debt,  as  the 
scope  of  the  proceeding  was  not  the  same  as  in 
the  pending  suit— Roth  r.  Pechin,  103  A.  894. 

m.  FROCEEBINOB   TO   PBOCUBE. 

(B)   Afflda-vlts. 

®=»I07  (Md.)  Where  filed  account  and  con- 
tract showed  on  their  face  specific  liquidated 
and  ascertained  indebtedness  sued  for,  there 
was  substantial  compliance  with  Code  Pub.  Civ. 
Laws,  art.  9,  g  4,  requiring  on  application  for 
attachment  that  the  amount  be  shown. — Hed- 
rick V.  Markham,  103  A.  98. 
$=>I20  (Md.)  While  voucher  and  evidence  of 
debt  is  required  by  Code  Pub.  Civ.  Laws,  art 
9,  S  4,  in  attachment,  where  itemized  account 
with  all  debits  and  credits  is  filed  along  with 
contract,  and  supported  by  affidavit,  there  is 
sufficient  evidence  shown  to  support  writ— 
Hedrick  v.  Markham,  103  A.  98. 

vn.  QUASHnro,  vacatxho.  disso- 

LTJTIOH.  OR  ABAHDOHMEMT. 

(S=>227  (Md.)  That  attachment  was  had  in  an- 
other court,  and  was  dissolved,  is  not  ground 
for  quashing  attachment,  under  Code  Pub.  Civ. 
Laws,  art.  9,  §  46.— Hedrick  v.  Markham,  103 
A.  98. 

€=9248  (KJ.Sup.)  Determination  of  motion  to 
dissolve  attachment  against  property  of  corpo- 
ration created  by  state  of  Tncatan,  Mexico,  to 
carry  out  policies  with  reference  to  growth  and 
sale  of  sisal  hemp,  cannot  be  influenced  by  com- 
munication from  Mexican  ambassador  to  Sec- 
retary of  State  of  United  States  suggesting 
property  is  that  of  Mexican  government  and 
immuno  from  i^ooess,  communloation  being 
called  to  court's  attention  by  counsel  for  cor- 
poration.—Molina  V.  Comision  Beguladora  del 
Mercado  de  Henequen,  103  A.  397. 

On  motion  to  set  aside  attachment  in  a<>ti'in 
for  conversion  of  crops  grown  on  plaintiff's 
land  in  state  ot  Yucatan,  Mexico,  whether  de 
fcndaiit  hud  title  to  land  derived  from  seques- 
tration proceedings  in  Yucatan  superior  to 
plaintiff's  title,  etc.,  are  questions  that  cannot 
be  tried  out  on  affidavits. — Id. 
€=>249  (N.J.Sup.)  On  motion  to  dissolve  at- 
tachment order  of  court  is  necessary  for  taking 
of  testimony  as  to  truth  of  plaintitFs  affidavits, 
either  orally  or  before  judge  or  in  writing  be- 
fore commissioner,  examiner,  or  master  UJ 
chancery.- Molina  v.  Comision  Reguladora  del 
Mercado  de  Henequen,  103  A.  387. 
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ATTORNEY  AND  CLIENT. 

See  Appeal  and  Error,  <S=»1060;  Coats,  ®=s» 
173;  Criminal  Law,  ®=»799 ;  Mechanics' 
Liens,  <S=3310;  Mortgages,  «=»581;  New 
Trial,  ©=332 ;  Receivers,  <e=»154 ;  Trial,  «=» 
121-133;    Trusts,  <g=>227. 

I.   THX   OFFICE   OF  ATTOBNET. 

(C)   Snspenalom  and  Disbarment. 

4=936(1)  (Pa.)  On  charge  of  breach  of  fidelity 
to  common  pleas  court,  and  of  misbeharior  in 
office  as  attorney,  that  court  has  power  to  strike 
attorney's  name  from  roll,  and  may  do  so  for 
misconduct  committed  in  federal  court  to  which 
he  had  removed  causes  on  ground  oE  prejudice 
of  court  below. — In  re  Sherwood,  103  A.  42. 
4=343  (Pa.)  Statement  of  attorney  for  nonresi- 
dent defendant,  on  motion  to  remand  cases  to 
court  of  common  pleas  after  his  removal  of  cas- 
es to  federal  District  Court  under  Judicial 
Code,  S  28,  that  "the  five  judges  of  Luzerne 
court  are  so  prejudiced  that  the  deEendant, 
could  not  get  a  fair  trial  in  our  courts,"  was 
privileged,  and  his  snspension  for  six  months 
would  be  reversed.— In  re  Sherwood,  103  A.  42. 

m.    DUTIES  AND  UABIUTIES  OF  AT- 
TORNEY  TO  CLIENT. 

^!=>  1 09  (N.Y.Sup.)  An  attorney  employed  to  in- 
vestigate title  to  real  estate  must  make  a  pains- 
taking examination  of  records,  and  report  aU 
facts  relating  to  title,  and  is  liable  for  injury 
to  client  from  negligence  in  performance  of 
such  duty.— Jacobscn  v.  Peterson,  103  A.  983. 
<6=I29(4)  (N.J.Sup.)  Where  attorney  negli- 
gently omits  to  report  a  judgment  lien  against 
realty,  the  title  to  which  he  was  employed  to 
investigate,  and  his  client  buys  without  knowl- 
edge of  such  lien,  the  measure  of  damages  is 
amount  paid  by  client  to  remove  the  lien, 
though  client  subsequently  sells  for  more  than 
its  total  cost,  including  discharge  of  lien. — 
Jacobsen  v.  Peterson,  103  A.  983. 

TV.   COHPENSATION  AND  LIEN  OF 

ATTOKNEY. 

(A)  Fees  and  Otber  Remnneratlon. 

«=»I67(2)  (N.J.)  In  action  by  attorneys  for 
services,  where  defense  applied  to  only  part  of 
claim,  court  could  not  nonsuit  or  ^rect  for 
defendant  as  to  entire  claim. — Ziegener  y. 
Daeche,  103  A.  82. 

(B)   Uen. 

4=»I90(3)  (N.J.)  Under  attorney's  lien  act,  an 
attorney's  compensation  as  against  the  party 
with  whom  his  client  has  settled  cannot  be 
determined  iu  a  summary  proceeding. — Levy 
T.  Public  Service  By.  Co.,  103  A.  171. 
4=>I90(4)  (N.J.)  Judgment  for  attorney's 
compensation,  against  a  party  with  whom  client 
had  settled  for  an  amount  greater  than  sum  for 
which  settlement  was  made,  is  without  support 
in,  provisions  of  attorney's  lien  act.— Levy  v. 
Public  Service  Ry.  Co.,  103  A.  171. 

ATTRACTIVE  NUISANCES. 

See  Negligence,  €=>39. 

AUCTIONS  AND  AUCTIONEERS. 

See  Licenses,   4=>7. 

AUDITORS. 

See  Reference; 

AUTOMOBILES. 

See  Army  and  Navy,  ^=^36;    Bailment,  4=»1; 

Carriers,  ©=323,'3 ;  Evidence,  4=989 ;  Infants, 
4=50;  Intoxicating  Liquors,  4=»24S;  Li- 
censes,   4=j26  I     Livery    Stable    and    Garage 


Keepers;  Master  and  Servant,  4=9l52,  301, 
330;  Municipal  Corporations,  4=661,  703, 
705,  706;  Negligence,  4=16;  Railroads,  <&s> 
345;  Street  Railroads,  4=98s  114,  117; 
Trespass,  4=81. 

BABY  SHOW. 

See  Ontracts,  4=>13S,  168;   Pleading,  «=>165, 
214. 

BAILMENT. 

See    Idvery     Stable    and     Garage     Keepers; 
Pledges. 

4=1  (Pa.)  Where  a  daughter  arranged  to  fur- 
nish a  car  and  chauffeur  for  the  use  of  her 
mother,  in  using  the  car  and  chauffeur  the 
mother  was  representing  the  daughter,  and  was 
not  a  bailee  of  the  car. — Grouse  v.  Lublin,  103 
A.  725. 

4=39  (Conn.)  If  defendant  rented  a  team, 
truck,  and  driver  to  plaintiff  for  hauling  glass, 
he  owed  to  plaintiff  no  otber  duty  than  to 
furnish  a  reasonably  suitable  team,  truck,  and 
driver.— Gurfein  v.  Rickard,  103  A.  1002. 

In  action  for  damage  to  plate  glass,  the  phrase 
"improper  loading,"  used  by  both  j^arties  to 
describe  the  cause  of  the  damage,  implies  a 
want  of  ordinary  care  and  skill,  which  a  truck- 
man is  supposed  to  exhibit  and  possess.— Id. 

4=>3I(3)  (Pa.)  Shirt  manufacturer  inviting  de- 
signs and  photographs  held  sufficiently  warned 
by  plaintiff's  letters  or  notice  that  photographs 
and  formula  were  valuable,  and  were  merely 
mailed  to  defendant,  so  as  to  make  it  liable  for 
their  reasonable  worth  if  it  foiled  to  retura 
them.— Aland  v.  Claett,  Peabody  &  Co.,  103  A. 
60. 

BALLOTS. 

See  Ejections,  4=>299. 

BANKRUPTCY. 

ni.   ASSIGNMENT,  ADXnNISTBATION, 
AND  DIBTRIBU'nON   OF   BANK- 
RUPT'S  ESTATE. 
(C)  Preferencea    and    Transfers    by    Bank- 
rapt,  and  Attacbments  and 
Otber  Ltens. 

4=160  (Pa.)  To  render  a  transfer  of  property 
made  within  four  months  before  filing  of  a  peti- 
tion in  bankruptcy  voidable  under  federal  stat- 
utes, the  transferor  must  be  then  insolvent — 
Northrop  v.  P.  W.  Finn  Const  Co.,  103  A.  544. 
4=196  (Md.)  The  provisions  of  Bankr.  Act, 
(  67f,  that  judgments  and  levies  against  property 
of  bankrupt  within  four  months  of  filing  of  pe- 
tition shall  become  null  and  void  upon  ad- 
judication apply  to  interest  of  bankrupt  hus- 
band in  property  held  by  himself  and  wife  by 
entirety.— Ades  v.  Caplan.  103  A.  94. 

V.   RIGHTS,    REBIEDIES,    AND    DIS- 
CHARGE  OF  BANKRUPT. 

4=3391(1)  (Pa.)  One  proving  his  claim  in 
bankruptcy  court,  may  sue  for  same  claim  in 
state  court  against  bankrupt  after  the  filing  of 
an  application  for  discharge,  in  order  to  ob- 
tain an  attachment  lien  on  defendant's  after- 
acquired  and  garnished  property.— Both  v, 
Pechin,  103  A.  894. 

Where  a  discharge  in  bankruptcy  would  be 
a  bar  to  any  further  proceeding  on  a  claim 
filed  therein,  and  an  application  for  a  discharge 
is  pending,  the  state  courts  are  careful  to  pro- 
tect the  Bankrupt's  rights  until  his  discharge 
is  determined.-^Id. 

4=426(1)  (Pa.)  Where  a  sale  of  goods  is  in- 
duced by  fraudulent  representations  as  to  as- 
sets of  the  buyer,  who  subsequently  became  a 
bankrupt,  such  fraud  does  not  prevent  the 
bankrupt  from  setting  up  bis  discbarge  in  bar 
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to  an  action  for  the  price  of  the  gooda.— Roth 
V.  Pechin,  103  A.  894. 

BANKS  AND  3ANKING. 

See  liimitation  of  Actions,  ^=366. 

m.   FUNCTIONS   AND   DKAUNOB. 
(C)    DepoBlta. 

9=9 1 54  (5)  (Pa.)  In  assumpsit  for  interest  on 
bank  deposits,  statement  of  claim  alleging  that 
interest  was  payable  semiannually  meant  simply 
that  twice  in  each  year  interest  was  to  be  cal- 
culated upon  and  added  to  account,  and  not  its 
accrual  at  those  times  as  separate  demand. — 
Osterling  v.  AUegheny  Trust  Co.,  103  A.  628. 
9=>I54(6)  (Pa.)  In  assumpsit  for  interest  on 
bank  deposits,  entry  of  interest  on  depositor's 
passbook,  shortly  after  deposit,  not  stating  rate 
of  interest  or  principal  would  not  raise  legal 
presumption  that  depositor  knew  that  rate  was 
2  per  cent  per  annum,  as  claimed  by  bank. — 
Osterling  t.  AUegheny  Trust  Co.,  103  A.  S28. 

(H)  Aotlons. 

4=>227(2)  (Pa.)  In  action  on  note  of  trustees 
selected  from  officers  of  national  bank  for 
money  borrowed  to  establish  employes'  benefit 
fund,  evidence  as  to  trustees'  inability  to  per- 
sonally pay  note,  as  to  president's  exercise  of 
powers  conferred  by  his  contract  of  employ- 
ment, etc.,  held  iinmaterial.— Commonwealth 
Trust  Co.  of  Pittsburgh  v.  First-Second  Mat 
Bank  of  Pittsburgh,  103  A.  598. 

In  action  on  note  of  trustees  elected  from 
officers  of  national  bank,  including  its  presi- 
dent, for  money  borrowed  to  establish  em- 
ployes' benefit  fund,  original  depoedt  slips  show- 
ing deposit  to  president's  private  account,  ^'d 
competent  to  corroborate  other   evidence. — Id. 

IV.  NATIOXAI.  BANKS. 

4=»258  (Pa.)  National  bank  has  only  such 
powers  as  are  given  expressly  or  by  necessary 
implication. — Commonwealth  Trust  Co.  of 
Pittsburgh  v.  First-Second  Nat  Bank  of  Pitts- 
burgh. 103  A.  696. 

Implied  powers  of  national  bank  are  only 
such  as  are  reasonably  necessary  for  its  main 
purpose. — Id. 

^=»260(1)  (Pa.)  National  bank  has  no  power 
to  borrow  money  for  use  in  purchase  of  its 
stock  to  be  parceled  out  among  employes  as  a 
benefit  fund. — Commonwealth  Trust  Co.  of 
Pittsburgh  v.  First-Second  Nat  Bank  of  Pitts- 
burgh, 103  A.  598. 

Creation  of  liability  to  collect  from  employes 
stipulated  percentage  and  to  make  contribudon 
to  employes'  benefit  "fund,  so  that  loan  incur- 
red in  administration  of  such  fund  might  be 
paid,  was  beyond  power  of  national  bank.— Id. 
9=9260(3)  (Pa.)  National  bank  cannot  pur- 
chase its  own  stock  except  to  prevent  loss  up- 
on debt  previously  contracted.— Commonwealth 
Trust  Co.  of  Pittsburgh  v.  First-Second  Nat 
Bank  of  Pittsburgh,  103  A.  598. 
«=9260(4)  (Pa.)  As  to  loan  to  trustees,  in- 
cluding its  president,  appointed  from  officers  of 
national  bank  to  manage  fund  for  benefit  of  its 
employes,  bank  would  not  be  liable  on  presi- 
dent's parol  guaranty,  as  national  bank  has  no 
authority  to  become  indorser  or  guarantor  of 
debt  of  another  without  benefit  to  itself. — 
Commonwealth  Trust  Co.  of  Pittsburgh  t. 
First- Second  Nat  Bank  of  Pittsburgh,  103  A. 
698. 

National  bank  has  no  power  to  guarantee 
payment  of  money  borrowed  by  trustees  elect- 
ed from  its  officers  for  use  in  purchase  of  its 
stock  to  be  parceled  out  among  employes  as  a 
benefit ,  fund.— Id. 

€=9261(1)  (Pa.)  Rule  that  corporation  is  lia- 
ble for  money  received  by  it  on  ultra  vires  con- 
tract cannot  apply  where  national  bank  did 
not  itself  receive  money  which  was  to  be  used 
by  trustees  under  benefit  plan  for  employes  to 


purchase  shares  of  bank's  stock. — Common- 
wealth Trust  Co.  of  Pittsburgh  v.  First-Second 
Nat.  Bank  of  Pittsburgh,  1(S  A.  598. 
$=>262  (Pa.)  President  of  national  bank  has 
no  authority  to  obligate  it  as  guarantor,  sure- 
ty, or  indorser. — Commonwealth  Trust  Co.  of 
Pittsburgh  v.  First- Second  Nat  Bank  of  Pitts- 
burgh, 103  A.  698. 

Rule  that  president  of  national  bank  has  im- 
plied authority  to  borrow  money  on  its  behalf 
in  usual  course  of  business  would  not  apply  to 
a  borrowing  by  trustees  appointed  from  bank's 
officers  to  establish  benent  plan  for  its  em- 
ployes.—Id. 

BAPTISM. 

Se«  Evidence,  «=>318. 

BAR. 

See  Judgment  «=>670-630. 

BASTARDS. 

See  Master  and  Servant  €=>388;    Witnesses, 
«=>344. 

XU.  FBOCEESIN6S  UNDER  BAB. 
TARDT  I.AWS. 

9=336  (Md.)  Under  the  provisions  of  Code  Pub. 
Qen.  Laws  1904,  art  12,  as  amended  by  Acts 
1912,  c.  163,  as  to  bastardy,  the  jurisdiction  of 
the  alleged  father's  residence  and  that  of  the 
child's  domicile,  within  the  limits  of  the  state, 
are  equally  available  for  prosecution  for  bas- 
tardy.—State  V.  Hardesty,  103  A.  4fll. 
9=»55  (Md.)  In  bastardy  trial,  where  state's 
witness  had  testified  that  an  offer  of  money  by 
accused  to  prosecutrix  had  been  by  prosecutrix 
refused  upon  advice  of  an  attorney,  objection 
was  properly  overruled  to  a  question  what  rea- 
son there  was,  in  addition  to  the  attorney's  ad- 
vice, for  not  accepting  the  money. — Jones  v. 
SUte,  103  A.  460. 

In  bastardy  trial,  where  state's  witness  had 
stated  that  accused  had  said  that  prosecutrix 
was  not  what  she  should  be,  it  was  proper  to 
sustain  objection  to  a  question  as  to  witness' 
understanding  of  the  meaning  accused  intended 
to  convey  by  his  statement — Id. 
9=>62  (Md.)  Prosecutrix  having  testified  as  to 
negotiations  and  calculation  with  her  by  accus- 
ed as  to  cost  of  supporting  the  child,  the  orig- 
inal paper  made  in  accused's  presence  and 
which  he  had  helped  to  prepare,  making  such 
calculation,  was  admissible  in  corroborauon  of 
her  testimony  as  to  paternity. — Jones  t.  State. 
103  A.  460. 

Letters  written  by  one  accused  to  prosecutrix 
were  admissible,  where  they  tended  to  show 
the  intimate  relations  whidi  exist^  between 
them. — Id. 

9=>92  (Md.)  Accused  in  bastardy  trial  was  not 
prejudiced  by  exclusion  of  evidence  of  prosecu- 
trix's prior  pregnancy,  where  he  testified,  with- 
out contradiction  by  her,  that  "she  told  me 
that  she  had  been  in  that  condition  before."— 
Jones  V.  SUte,  103  A.  459. 

Admission  in  bastardy  trial  of  evidence  mere- 
ly tending  to  prove  an  undisputed  tmct  in  the 
case,  the  pregnancy  of  prosecutrix,  did  not  in- 
jure accused. — Id. 

BATTERY. 

See  Assault  and  Battery. 

BENEFICIAL  ASSOCIATIONS. 

See  Buildinf;  and  Loan  Associations;    Insur- 
ance, «s>687-818;   Mandamus,  «=>125. 

«=»I0(4)  (Md.)  Evidence  held  to  show  thai 
proceedings  by  a  benefidal  association  in  sus- 
pending a  member  were  regular  and  in  con- 
formity with  the  rules. — Most  Worshipful  Unit- 
ed Grand  Lodge  of  Free  and  Accepted  Ma- 
sons of  Maryland  v.  Lee,  103  A.  88. 
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<S=9l2  (Md.)  A  member  of  a  beneficial  associa- 
tion cannot,  in  the  absence  of  fraud,  resort  to 
court  for  relief  against  action  of  a  subsidiary 
lodge  before  he  has  taken  advantage  of  a  right 
of  appeal  to  the  Grand  Lodge.— Most  Wor- 
shipful United  Grand  Lodge  of  Free  and  Ac- 
cepted Masons  of  Maryland  y.  Lee,  lOS  A.  88. 

BENEFICIARIES. 

See  Charities,  <3=»21 ;  Insurance,  <S=»780. 

BENEFITS. 

See  Municipal  Corporations,  ^s»438,  469; 
Principal  and  Agent,  €:»171. 

BEQUESTS. 

See  Wills. 

BETTING. 

See  Gaming. 

BICYCLES. 

See  Negligence,  <s»55. 

BIDS. 

See  Execution,  <$=3236. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILL  OF  LADING. 

See  Commerce,  ^=»8. 

BILL  OF  PARTICULARS. 

See  Pleading,  «s»313,  317,  385. 

BILLS  AND  NOTES. 

See  Alteration  of  Instruments,  «=»8,  29,  30; 
Corporations,  «=5>414,  487;  Guaranty,  «= 
36;  Husband  and  Wife,  «=s>ie6;  Judgment, 
<S=»68, 148 ;   Payment,  «=»18 ;  Towns,  «=»51. 

IV.  MEOOTIABIUTZ'AnD'rRANSFEB. 

(A)  iBstramenta  Negotiable. 

d=>l55  (Pa.)  That  a  note  otherwise  negotia- 
ble contains  an  independent  contract  entitling 
bolder  to  call  for  additional  security,  and  pro- 
vides that  on  failure  to  furnish  it  note  shall 
be  payable,  does  not  make  time  of  payment  so 
uncertain  as  to  destroy  its  negotiability. — Em- 
pire Nat.  Bank  of  Clarksburg,  W.  Ya.,  t.  High 
Grade  Oil  Kefining  Co.,  103  A.  602. 

7.  BIGHTS  AND  UABIXITXES  OH  HI* 

DOBSEMENT   OB  TBANSFEB. 

(D)   Bona  Fide  Pnrobaaers. 

$S934I  (Pa.)  The  payee  of  a  note  may  become 
a  holder  in  due  course  under  Negotiable  Instru- 
ments Act,  g  38,  defining  negotiation,  and  may 
maintain  an  action  thereon  against  the  indors- 
ers  as  the  statute  is  merely  declaratory  of  the 
common  law. — Johnston  v.  Knipe,  103  A.  957. 

In  action  on  note  by  payee  who  had  become 
the  holder  for  value  before  maturity  against  an 
indorser,  it  was  not  material  to  plaintUrs  re- 
covery that  he  had  indorsed  the  note  above  the 
defendant  indorser's  signature  to  facilitate  its 
collection. — Id. 

€=»362  (Pa.)  In  action  against  maker  of  an 
accommodation  note,  by  one  wbo  purchased 
from  a  bank  to  which  the  payee  delivered  it  be- 
fore maturity,  held,  that  judgment  was  prop- 
erly entered  for  plaintiff,  after  a  disagreement 
by  the  jury,  under  provision  of  Act  April  20, 
1911  (P.  Ia  70).— Ross  V.  Eyre,  103  A.  894. 
<8=>370  (Vt)  Partial  failure  of  consideration 
between  the  original  parties  to  a  note  is  not  a 


defense  against  a  bona  fide  holder.— City  Sav- 
ings &  Trust  Co.  V.  Peck,  103  A.  1020. 

VI.  PBESEKTMEKT,  DEMAND,  NO- 

TICE, AND  PBOTEST. 

«=34I2  (NJ.)  Holder  of  note  presented  and 
dishonored  may  rely  on  notary  s  diligence  in 
inquiring  for  address  of  party  obligated  by  note, 
and  is  not  affected  by  want  of  diligence  in  offi- 
cers of  bank  where  note  was  payable  and  of 
wiiom  inquiry  was  made. — Second  Nat.  Bank  of 
Hoboken  v.  Smith,  103  A.  862. 
®=94t4  (Pa.)  Where  the  responsibility  of  offi- 
cers and  stockholders  of  a  corporation  indorsing 
its  notes  was  mutual,  and  they  all  stood  as 
sureties  for  the  corporation,  they  were  not  en- 
titled to  notice  of  protest  <bi  corporation's  fail- 
ure to  pay  notes  at  maturity.— Friedman  v. 
Maltinsky,  103  A.  781. 

€=3421  (N.J.)  tinder  Negotiable  Instruments 
Act  1902,  g§  104,  105,  written  notice  of  dishon- 
or of  note  to  party  to  be  charged,  addressed 
to  him  and  posted  in  due  season,  amounts  to 
due  diligence,  even  it  notice  is  never  received 
by  addressee.— Second  Nat.  Bank  of  Hoboken 
V.  Smith,  103  A.  862. 

«=>42l  (Fa.)  A  notice  of  the  protest  of  a  note 
properly  addressed  and  left  in  the  place  in  the 
notary's  office,  where  mail  was  usually  collect- 
ed by  the  postman,  was  not  a  mailing  of  the 
notice  as  required  by  statute. — Friedman  v. 
Maltinsky,  1^  A.  731. 

VII.  PATHENT   AND   DISCHABOE. 

<e=3427(5)  (Vt)  When  the  transferee  of  « 
note  knows  actuaUy  or  l>y  implication  that  bis 
transferor  is  collecting  principal  and  interest 
upon  it  from  Uie  makers,  who  have  no  knowl- 
edge of  the  transfer,  and  offers  no  objection, 
the  payments  should,  in  equity,  be  treated  as 
made  to  the  holder's  agent  and  applied  to  re- 
duce the  sum  due.— City  Savings  &  Trust  Co. 
V.  Peck,  103  A.  1020. 

Vm.   ACTIONS. 

«=»497(3)  (Vt.)  The  transferee  of  a  note  be- 
fore maturity  for  full  value,  less  discount,  is, 
by  Laws  1912,  No.  99,  $  59,  deemed  prima  fa- 
cie to  be  a  holder  in  due  course,  and,  the  con- 
trary not  appearing,  is  presumed  a  bona  fide 
holder.— City  Savings  &  'Trust  Co.  v.  Peck,  103 
A.  1020. 

€=s525  (Pa.)  In  action  on  note  by  payee  who 
had  become  the  holder  for  value  before  matu- 
rity against  indorser,  who  contended  that  he  had 
indorsed  it  for  maker's  accommodation  with  the 
understanding  that  plaintiff's  name  should  not 
be  inserted  as  payee,  evidence  held  to  sustain  a 
verdict  and  judgment  for  plaintiff. — Johnston  v. 
Knipe,  103  A.  957. 

«=>537(7)  (N.J.)  Where  notary  protests  dis- 
honored note  and,  on  information  that  in- 
dorsee is  dead,  mails  notice  of  protest  to  in- 
docser  in  name  of  his  executor  to  his  address, 
there  is  sufficient  evidence  of  reasonable  dili- 
gence, as  required  by  Negotiable  Instruments 
Act,  f  98,  to  go  to  jury. — Second  Nat.  Bank  of 
Hoboken  t.  Smith,  108  A.  862. 

BLASTING. 

See  ESzplosives,  «==>12. 

BOARDS. 

See   Master   antl    Servant,    e=»397,   416,   417; 
Taxation,  e=>491:    Towns,  9=>26. 

BONA  FIDE  PURCHASERS. 

See  Bills  and   Notes,   <8=»341-370.  407,  525; 
Vendor  and  Purchaser,  «=>221,  233. 
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BONDS. 

See  Costa,  i8=>110 ;  Execution,  €=172 ;  Guard- 
ian and  Ward,  ®=»175 ;  Licenses,  iS='26 ;  Me- 
chanics' Liens,  "gsa^lS;  Mines  and  Minerals, 
«=»70 ;  Principal  and  Surety ;  Recognizanc- 
es; Replevin,  <8=>124;  Taxation,  ^55»568; 
Trusts,  «=s>161. 

BOOKS. 

See  Corporations,  €s>181. 

BRACKETS. 

See  Appeal  and  Error,  ®=>730. 

BRIDGES. 

n.   REGni.ATION    AND   USE   FOB 
TBAVIX. 

^=933  (Md.)  Power  given  Public  Service  Com- 
mission to  direct  bow  accounts  of  bridge  com- 
pany should  be  kept  does  not  include  power  to 
prescribe  fixed  sum  to  be  charged  or  credited 
to  particular  account  annually. — Havre  de 
Grace  &  Perry viUe  Bridge  Co.  v.  Towers,  103  A. 
319. 

Public  Service  Commission  cannot  treat  al- 
lowances of  bridge  company  for  salaries  as  im- 
proper charge,  unless  there  is  flagrant  abuse. 
—Id. 

Power  of  Public  Service  Commission  to  fix 
reasonable  tolls  to  be  charged  by  bridge  com- 
panies is  legislative,  and  court  can  only  review 
its  acts  in  light  of  method  by  which  they  are 
obtained. — Id. 

Under  Code  Pub.  Civ.  Laws,  art.  23,  S  460, 
burden  is  on  parties  attacking  acts  of  Public 
Service  Commission  in  fixing  toll  charges  for 
bridge  companies  to  show  clearly  that  such 
acts  are  unreasonable  or  unlawful. — ^Id. 

Fact  that  oMmers  of  toll  bridge  got  bridge  for 
small  sum,  and  had  made  profits  above  cost, 
is  no  reason  that  tolls  should  be  merely  nomi- 
nal.—Id. 

Value  of  service  to  individual  is  not  alone 
proper  measure  for  arriving  at  reasonable  toll 
to  be  charged  by  bridge  company. — Id. 

That  state  road  has  been  built  to  toll  bridge 
is  no  reason  for  lowering  rates. — Id. 

There  is  no  difference  between  value  in  fact 
of  bridge  company  and  its  value  for  taxation 
or  rate  making,  under  Code  Pub.  Civ.  Laws, 
art.  23,  {  442,  relating  to  valuation.— Id. 

In  fixing  valuation  of  toll  bridge,  neither 
original  cost  of  construction  price  paid  by 
present  owners,  cost  before  war,  nor  present 
war  cost  of  construction,  should  be  considered, 
but  the  normal  cost  of  reproduction  is  the 
proper  test— Id. 

Where  Public  Service  Commission  estimat- 
ed that  traffic  of  toll  bridge  would  increase  an- 
nually over  period  of  five  years,  it  was  im- 
proper to  allow  same  fixed  amount  for  annual 
repairs. — Id. 

Allowance  to  bridge  company  of  fixed  annual 
amount  for  wages,  gas,  oil,  and  coal  for  five 
years  was  unreasonable,  because  the  cost  of 
such  items  is  increasing  every  year. — ^Id. 

Allowance  by  Public  Service  Commission  to 
bridge  company  of  only  $1,000  per  year  for 
legal  expenses  for  five  years  in  future  was  un- 
reasonable, where,  at  date  of  such  regulation, 
company  had  litigation  involving  ^oO.OOO. — Id. 

It  was  improper  for  Public  Service  Commis- 
sion to  subtract  from  actual  value  of  bridge 
on  account  of  "equities  in  the  public,"  for  pur- 
pose of  fixing  reasonable  toll  rates. — Id. 

BRIEFS. 

Hte  Criminal  Law,  €=»li30. 


BROKERS. 

in.  DUTIES   AND  UABHiITIES  TO 
PRINCIFAIk 

^:»22  (N.J.)  Agents  undertaking  to  procure 
title  to  realty  for  illiterate  purchaser,  but  negli- 
gently procuring  title  to  other  realty,  without 
purchaser's  knowledge,  are  liable  to  purchaser 
for  their  negligence. — TowsU  v.  Griffiths,  103 
A.  192. 

IV.   COMFENSATIOlr  AND  I.IEN. 

«=>S6(3)  (N.J.Sup.)  Under  contract  anowinc 
a  broker  commissions,  regardless  of  who  sold 
property,  the  broker  could  recover  if  he  was 
instrumental  in  any  way  in  endeavoring  to  ef- 
fectuate sale  whether  he  in  fact,  as  a  result 
of  his  efforts,  personally  sold  the  property. — 
Kruse  v.  Perber,  103  A.  409. 
®=>74  (N.J.Snp.)  A  real  estate  broker  held 
entitled  to  recover  commissions  pursuant  to 
contract,  regardless  of  whether  defendant,  who 
signed  individually,  could  qualify  so  as  to  sub- 
scribe himself  as  owner.— Kruse  v.  Perber,  103 
A.  409. 

V.   ACTIONS  FOK  COUFENSATION. 

®=>88(1)  (Md.)  In  suit  for  commission,  wheth- 
er agent  disclosed  name  of  alleged  purchaser 
to  owner  of  land,  held,  under  evidence,  for  jury. 
— Coppage  V.  Howard,  103  A.  439. 

VI.  RIGHTS,  POWERS.  AMD  I.IABII.- 
ITIES  AS. TO  THIRD  PERSONS. 

€=»94  (Pa.)  Brokers  contracting  to  sell  goods 
and  not  disclosing  their  principal  are  person- 
ally liable  for  breach  of  contract,  and  cannot 
escape  liability  by  subsequently  notifying  buy- 
er tiiat  contract  would  not  be  performed,  and 
that  they  were  acting  as  agents  for  a  third  per- 
son to  whom  the  buyer  should  look  for  dam- 
ages.—N.  P.  Sloan  Corp.  v.  Linton,  103  A. 
lOU. 

BUILDING  AND  LOAN  ASSOCIA- 
TIONS. 

<S=923(8)  (N.J.)  Director  of  building  and  loan 
association  who  had  prior  mortgage  on  prop- 
erty, but  who  had  nothing  to  do  with  associa- 
tion s  mortgage  loan  on  same  property  reported 
by  its  solicitor  as  first  lien,  was  not  liable  in 
damages  for  ncgUgence  for  association's  loss 
due  to  solicitor's  wrongful  action  before  he  had 
opportunity  to  present  it. — Four  Comers  Build- 
ing &  Loan  Ass'n  v.  Schwarzwaelder,  103  A. 
240. 

Director  of  building  and  loan  association 
which  on  report  of  its  solicitor  loaned  money 
6n  property  on  which  director  bad  prior  mort- 
gage, even  if  knowing  all  facts,  was  not  guilty 
of  negligence  making  him  liable  in  damages  for 
loss  from  solicitor's  forgery  and  wrongdoing, 
as  that  was  proximate  cause  of  loss. — U. 

BUILDING  CONTRACTS. 

See  Damages,  €=>40. 

BUILDINGS. 

See  Covenants,  ®s>51,  103. 

BULK  SALES. 

See   Fraudulent   Conveyances,    $=»47. 

BURDEN  OF  PROOF. 

See  Appeal  and  Elrror,  Q=»1032. 

BURGLARY  INSURANCE. 

See  Insurance,  €=>425. 

BY-LAWS. 

See  Insurance,  €=»693. 
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CABS. 

See  Obngtitutional  Ijaw,  «s>63;  Sfcnicipal 
Corporations,  «=>680,  681,  703. 

CANCELLATION  OF  INSTRUMENTS. 

See  Kvjdence,  <S=>318;  Quieting  Title;  Kef- 
ormation  of  Instruments. 

I.  RIGHT  OF  ACTIOH  AND  DEFENSES. 

«S=s>l3  (N.J.Ch.)  Where  a  contract  for  advertis- 
ing services  for  12  months  is  later  superseded  by 
another  contract  for  60  months,  procured 
through  misrepresentation  that  the  term  named 
was  only  12  months,  equity  will  cancel  the  con- 
tract, even  though  the  defense  of  fraud  can  be 
interposed  in  an  action  at  law. — Smith-Auater- 
muhl  Co.  T.  Jersey  Bys.  Advertising  Co.,  103  A. 
388. 

CARRIERS. 

See  Commerce,  9=>8;  Constitutional  Law,  ®=» 
135,  275;  lacenses,  'S=)26;  Sales,  <S=>161, 
201,  202. 

I.   OONTROX  AMD  BEGTnCATION  OF 

COMMON  CABBIEBS. 

(A)   Im   General. 

«=>r2(4)  (Pa.)  Under  Public  Service  Commis- 
sion Act  of  July  26,  1913,  art.  2,  i  1,  the  post- 
ing and  publishing  of  a  schedule  changing  street 
railway  rates  are  conditions  precedent  to  effect 
of  schedule ;  and  where  it  is  not  properly  post- 
ed. Public  Service  Commission  may  restrain 
company  from  putting  it  into  effect. — City  of 
Pittsburgh  v.  Pittsburgh  Rys.  Co.,  103  A.  372. 

Order  of  Public  Service  Commission,  requir- 
ing street  railway  to  desist  from  collecting  an 
increased  rate  of  fare,  held  proper,  where  no 
copy  of  the  schedule  of  change  was  posted  in 
rooms  to  which  public  had  access  as  required 
by  Public  Service  Commission  Act,  art.  2,  {  1. 
—Id. 

The  word  "post"  as  used  in  Public  Service 
Commission  Act,  art.  2,  §  1,  providing  that  no 
change  in  any  tariff  or  schedule  shall  be  made 
by  a  public  service  company  except  after  30 
days  posted  and  published  notice  to  the  commis- 
sion and  to  the  public,  means  the  bringing  to 
the  notice  or  attention  of  the  public  by  affixing 
to  a  post  or  wall,  or  putting  up  in  some  public 
place;  to  placard. — Id.  < 
«=3l8(2)  (Pa.)  Borough  may  file  complaint  as 
to  street  railway  rates,  and  have  it  passed  upon 
by  Public  Service  Commission,  and  its  deci- 
sion that  change  of  fare  is  unreasonable  is  con- 
clusive, though,  if  it  permits  an  increase,  the 
borough  may  appeal  to  courts. — St.  Clair  Bor- 
ough V.  Tamaqua  &  PottsvUle  Electric  Ry.  Co., 
103  A.  287. 

n.  CARRIAGE  OF  GOODS. 
(O)  Carrier  a«  'WaretaoiiBemaa. 

4s>l42  (N.J.)  Railroad  company  is  not  in- 
surer of  carload  of  hay  placed  by  it  in  its  open 
yard  after  failure  of  consignee  to  unload  after 
notice;  its  duty  as  warehouseman  being  to 
exercise  reasonable  care  to  guard  the  proper- 
ty.—Champlin  V.  Erie  R.  Co.,  103  A.  807. 
^=>I46  (tij.)  In  action  against  railroad  for 
destruction  of  car  of  hay  by  fire  in  open  yard, 
testimony  of  witness,  who  stated  he  was  in 
yard  nearly  every  day,  as  to  whether  he  ever 
saw  or  knew  of  watchman  bping  in  yard,  was 
admissible  in  rebuttal  of  railroad's  proof  it 
maintained  watchman. — Champlin  v.  Erie  B. 
Co..  103  A.  807. 

(H)  Umltatlom  o(  LlablUty. 

4=>I58(1)  (N.J.Snp.)  Cartage  paid  by  shipper 
on  potatoes  from  place  where  bought  to  de- 
fendant's freight  station,  New  York  City,  for 


shipment  to  Lakewood,  N.  J.,  was  not  part  of 
value  of  property  under  bill  of  lading,  limiting 
damages  to  such  value  at  place  and  time  of 
shipment,  including  freight  charges,  if  paid. — 
Blessing  v.  Central  R.  Co.  of  New  Jersey,  103 
A.  1045. 

The  words  "place  of  shipment"  as  used  in 
bill  of  lading,  providing  that  "the  amount  of 
any  loss  or  damage  for  which  any  carrier  is 
liable  shall  be  computed  on  the  basis  of  the 
value  of  the  property  at  the  place  and  time  of 
shipment,"  mean  the  city,  town,  or  locality 
where  the  shipment  originates  as  contradiii- 
tinguished  from  the  place  of  destination,  and 
canmot  be  construed  to  mean  the  actual  street 
or  station  from  which  the  goods  are  shipped. 
—Id. 

in.   CARRIAGE  OF  LIVE  STOCK. 

4=3219(5)  (Me.)  In  common-law  action  against 
initial  carrier  for  injury  to  shipment  of  horses, 
its  negligence  must  be  proved.— Hayden  v.* 
Maine  Cent.  R.  R.,  108  A.  1047. 

rv.  CARRIAGE  OF  PASSENGERS. 

(A)  Relation    Between    Carrier    and    Paa- 
•en^er. 

^9235  (Me.)  A  person  inviting  another  to  ride 
in  his  automobile  gratuitously  was  not  bound 
to  convey  her  safely  as  a  "common  carrier." — 
Avery  V.  Thompson,  103  A.  4. 
<^>239  (Pa.)  Purchase  of  ticket  or  payment 
of  fare  is  not  essential  to  create  relation  of 
carrier  and  passenger  on  street  car. — Simpson 
V.  Southern  Pennsylvania  Traction  Co.,  103  A. 
884. 

<S=>247(3)  (Me.)  Plaintiff  who  was  injured  by 
opening  of  front  door  of  pay-as-you-enter 
street  car  while  passing  by  such  door  to  enter 
car  at  rear  door,  held  not  a  passenger  at  time 
of  injury.— Murray  v.  Cumberland  County  Pow- 
er &  Light  Co.,  103  A.  66. 

(D)   Pemonal  Injnrlea. 

«=>284(1)  (N.J.)  A  carrier  must  guard  its 
passengers  from  assaults  and  insults  from  their 
fellow  passengers  and  strangers,  if  by  high  de- 
gree of  care  an  assault  or  injury  might  have 
been  prevented.— Hoff  y.  Public  Service  Ry. 
Co.,  103  A.  209. 

4=3306(1)  (Md.)  A  street  railway  completely 
controlling  the  operations  of  a  bus  company 
is  liable  for  the  negligence  of  an  employ^  of 
the  bus  company  resulting  in  injury  to  a  pas- 
senger, where  the  company  is  itself  liable,  and 
in  an  action  against  both  companies  a  verdict 
based  on  such  negligence  found  against  the  bus 
company  should  also  be  found  against  the  rail- 
way.—Baltimore  Transit  Co.  v.  Swindell,  103 
A.  566. 

4=>306(1)  (Pa.)  Where  plaintiffs  took  passage 
on  defendant  suburban  electric  railway's  car 
for  continuous  passage  on  the  same  car  to  a 
point  in  another  state,  knowing  no  other  car- 
rier than  defendant,  defendant  was  liable  for 
cnllision  damages,  although  fare  was  collect- 
ed in  six  installments  of  nickel  each,  and  col- 
lision occurred  in  fifth  fare  zone,  over  state 
line,  on  tracks  belonging  to  another  company 
on  which  defendant  operated  under  operating 
agreement,  and  although  defendant  bad  no 
charter  to  operate  outside  8tate.^Simpson  v. 
Southern  Pennsylvania  Traction  Co.,  103  A. 
88-1. 

4=>3I6(1)  (N.R.)  In  an  action  to  recover 
from  a  carrier  for  the  death  of  plaintiGTs  in- 
testate while  a  passenger,  the  burden  was  upon 
plaintiff  to  prove  that  defendant's  negligence 
caused  such  death,  and  that  her  intestate  was 
free  from  fault.— Vaughan  v.  Boston  &  M.  R. 
B.,  103  A.  129. 

4=>3I6(1)  (N.J.)  In  passenger's  action  for 
damages  for  assault  and  battery  committed  up- 
on her  in  defendant's  car,  held,  that  there  was 
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□o  basis  for  inference  of  defendant's  failure  to 
use  due  care  for  her  protection. — HofE  v.  Public 
Service  Ry.  Co.,  103  A.  209. 
€=>320(1)  (N.H.)  In  an  action  to  recover 
from  a  defendant  carrier  for  the  death  of  plain- 
tiff's intestate,  a  passenger,  where  any  verdict 
for  plaintiff  must  necessarily  be  founded  upon 
surmises  and  conjectures  instead  of  legal  evi- 
dence, the  granting  of  a  nonsuit  was  proper. — 
Vaughan  v.  Boston  &  M.  R.  R.,  103  A.  129. 
«=»320(27)  (Pa.)  In  action  for  death  of  passen- 
ger from  being  carried  beyond  his  destination 
and  put  off  at  dangerous  place,  where  he  was 
killed  by  freight  train  while  crossing  tracks  to 
reach  his  station,  held  that  compulsory  nonsuit 
was  properly  entered.-rFerrick  v.  Baltimore  & 
O.  K.  Co.,  108  A.  559. 

iH)  Palaoe  Cam  and  Bleeplns  Car*. 

«=34(4  (Pa.)  The  law  will  not  permit  a  rail- 
road company  carrying  passengers  for  hire, 
•  through'  any  device  or  arrangement  with  a 
sleeping  car  company  whose  cars  constitute^  a 
part  of  its  train,  to  evade  the  duty  of  provid- 
ing proper  means  for  safe  conveyance  of  pas- 
sengers.— Rogers  v.  Philadelphia  &  R.  By.  Co., 
103  A.  873. 

A  railroad  is  answerable  for  negligence  of 
t>ullman  porter  in  not  placing  step  for  a  pas- 
senger to  alight  resulting  in  personal  injury, 
though  porter  was  not  its  employ^,  in  absence 
of  any  showing  that  Pullman  car  was  not  un- 
der its  management,  as  passenger  may  assume 
that  whole  train  is  under  one  management. 
-Id. 

«=s>4l6  (Pa.)  In  action  for  personal  injury 
from  negligence  of  Pullman  porter  in  not  plac- 
ing a  step  for  a  passenger  to  alight  on  plat- 
form in  nighttime,  held,  on  the  evidence,  that 
plaintiff's  contributory  negligence  was  for  the 
jury.— Rogers  v.  Philadelphia  &  R.  Ry.  Co., 
103  A.  873. 

CASUAL  EMPLOYMENT. 

See  Master  and  Servant,  <l=>362. 

CEMETERIES. 

Soe  Perpetuities,  ^=>S. 

CERTAINTY. 

See  Bills  and  Notes,  ®=3l6S;    Charities,  «=> 
21,  22;    Specific  Performance,  «=»30. 

CERTIFICATE. 

ijee  Criminal  Law,  ^^11(1&, 

CERTIFIED  COPIES. 

See  Criminal  Law,  ^=>430. 

CHAMPERTY  AND  MAINTENANCE. 

See  Perpetuities,  ®=>8;    Taxation,  «=>87S. 

CHANCERY. 

See  Equity. 

CHANGE  OF  VENUE. 

See  Venue,  «s»50,  72. 

CHARACTER. 

See  Criminal  Law,  «=»376,  380,  776,  823 ;  Wit- 
nesses, €=9344. 

CHARGE. 

By  carriers,  see  Carriers,  ®=»12. 

By    water   coi^any,    see    Waters    and    Water 

Courses,  ®=3203. 
To  jnry,  see  Criminal  Law,  <S=9763-S29 ;  Trial, 

<S=»186-29a 


CHARITIES. 

I.   OBEATZOH,   EXI8TEK0E,   AXD  VA- 
UDITY. 

<S=»jO  (DeLChJ  A  gift  to  a  priest  or  minister 
in  his  public  office,  to  be  used  by  him  for  such 
public  religious  and  charitable  purposes  83  he 
sees  fit,  is  charitable.— Monaghan  ▼.  Joyce,  103 
A.  582. 

<S=>ip  (R.I.)  "Monument"  Jield  used  bv  testa- 
tor, in  creating  trust  fund,  in  sense  broader 
and  more  comprehensive  than  of  conventional 
commemorative  monument  to  persons  dead. — 
Rhode  Island  Hospital  Trust  Co.  v.  Benedict, 
103  A.  146. 

«=>ll  (N.J.Ch.)  Testator's  gift  to  "fresh  air 
fund"  is  gift  to  charity.— While  ▼.  City  of 
Newark,  108  A.  1042. 

4=9(2  (B.I.)  Testator's  gift  in  trust  for  erec- 
tion of  monument  illustrative  of  music  held  for 
educational  purposes,  in  so  far  as  it  might 
stimulate  interest  in  music,  further  a  desire  for 
its  better  understanding,  and  lead  people  to 
share  in  its  refining  influences.— Rhode  Island 
Hospital  Trust  Co.  v.  Benedict,  103  A.  146. 
<S=>I4  (R.I.)  Testator's  gift  )n  trust  for  erec- 
tion, in  public  park,  of  monument  illustrative 
of  music,  to  be  executed  so  as  at  once  to  in- 
struct and  adorn,  was  a  "gift  to  a  public  chari- 
ty," and  created  a  "charitable  use,'  within  Col- 
onial Statutes  R.  I.  1721,  incorporating  St.  43 
Eliz.  c.  4  (1601).— Rhode  Island  Hospital  Trust 
Co.  V.  Benedict,  103  A.  146. 
®=9l8  (N.J.Ch.)  Where  testator  gives  to  char- 
ity generally,  he  must,  under  American  rule, 
constitute  trustee  to  select  objects,  and,  having 
no  prerogative  powers,  courts  will  not  give  ei- 
fect  to  such  bequest,  either  by  appointing  trus- 
tee to  make  selection  or  by  making  it  tbem- 
■elves.- While  v.  City  of  Newark,  1(5  A.  1042. 
«=>2I  (1)  (Del.Ch.)  A  devise  to  a  bishop  or  his 
successor  in  ofBce,  to  be  applied  to  such  char- 
itable purposes  "of  the  diocese  of  W."  as  be 
may  deem  fit,  Iwld  not  void  for  uncertainty  as 
to  the  class  to  be  benefited.— Monaghan  v. 
Joyce,  103  A.  682. 

<3=922(2)  (Del.Ch.)  A  charitable  gift  in  a  wQI 
to  a  bishop  or  his  successor  in  office,  "to  be 
applied  to  such  charitable  purposes  of  the  dio- 
cese of  Wilmington  as  he  may  deem  fit,"  is 
not  invalid  because  it  imposes  on  tiie  trustee 
the  duty  and  right  to  select  charitable  pur- 
poses.— Monaghan  v.  Joyce,  103  A.  582. 
iS=922(4)  (B.I.)  Testator's  gfft  in  trust  for 
erection  in  public  park  of  monument  dedicated 
to  and  illustrative  of  music,  which  should  be 
executed  so  as  to  instruct  and  adorn,  held  not 
void  for  uncertainty,  as  not  specifying  branch 
of  education. — Rhode  Island  Hospital  'frast  0». 
V.  Benedict,  103  A.  148. 

€=>30  (Pa.)  It  is  a  cardinal  maxim  in  courts 
of  chancery  that  a  trust  will  not  fail  for  want 
of  a  trustee,  hence  mere  fact  that  a  testamen- 
tary trust  for  charitable  uses  has  been  misman- 
aged by  the  trustee  does  not  entitie  testator's 
collateral  heirs  to  the  property.— In  re  Toner's 
Estate,  103  A.  541. 

n.   CONSTRUCTION.      AOldNISTRA- 
TION,  AND  ENFORCEMENT. 

9=>3I  (R.I.)  It  has  always  been  policy  of  law 
to  uphold  charitable  bequests,  and  to  give  effect 
to  them  whenever  possible. — Rhode  Island  Hos- 
pital Trust  Co.  V.  Benedict,  103  A.  146. 
.^=37  (Pa.)  Under  Act  July  7,  1885  (P.  L. 
250),  Act  May  9,  1889  (P.  L.  173),  and  Art 
May  23,  1895  (P.  L.  114),  re-enacting  Act  AprU 
26,  1855,  §  10  (P.  L.  331),  held,  that  petition  of 
next  of  kin  of  testator  claiming  property  devised 
to  a  charitable  institution  on  ground  of  failure 
to  execute  trust,  was  properly  denied. — In  re 
Toner's  Estate,  103  A.  541. 
€=>47  (N.J.Ch.)  Equity  will  not  permit  a  trust, 
especially  a  charitable  trust,  to  fail  for  want  of 
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K  trustee,  as  where  testator  rives  income  ot 
fund  directly  to  fresh  air  fund  for  recreation  of 
poor  of  city.— While  v.  CSty  of  Newark,  103  A. 
1042. 

If  testator's  bequest  of  income  be  for  specific 
charitable  object,  as  fresh  air  fund  for  recrea- 
tion of  poor  of  city,  and  no  trustee  is  appoint- 
ed, court  will  nominate  one. — Id. 

Attorney  General  having  been  made  party  to 
proceedings  by  executor  of  testator  who  be- 
queathed income  to  fresh  air  fund  of  city 
against  mayor  and  common  council,  it  will  be 
proper  for  chancellor  to  hear  counsel  on  ap- 
pointment of  trustee,  bequest  being  to  specinc 
charity,  but  testator  having  failed  to  appoint 
trustee.— Id. 

!»=»48{1)  (Pa.)  Where  testator  devised  land, 
including  his  farm,  in  trust  for  maintenance  of 
industrial  school  and  land  subsided  by  reason  of 
mining  of  coal  beneath  it,  an  order  permitting 
trustee's  removal  of  institution  to  another  coun- 
ty was  proper.— In  re  Toner's  Estate,  103  A. 

When  in  the  opinion  of  the  court  the  in* 
terest  of  any  trust  for  charitable  uses  can  be 
promoted  by  sending  fund  into  an  adjacent 
connty,  courts  have  ample  power  to  do  so,  un- 
less it  is  expressly  or  impliedly  forbidden  by  the 
donor  or  testator.— Id. 

4=950  (Pa.)  On  petition  to  vacate  decree  allow- 
ing testamentary  trustee  to  remove  charitable 
institution  from  testator's  farm,  held,  in  the 
absence  of  any  provision  in  the  will  as  to  site, 
and  ot  any  evidence,  that  refusal  of  petition 
without  hearing  petitioner's  testimony  was  not 
error.— In  re  Toner's  Estate,  103  A.  541. 
4s>50  (Pa.)  Where  a  home  was  given  a  gift 
over  after  application  of  income  to  mainte- 
nance of  burial  lots,  its  daim  that  part  of 
corpus  sufficient  to  carry  out  testator's  wishes 
should  be  set  aside,  and  excess  principal  or  in- 
come awarded  to  it,  was  properly  denied, 
without  prejudice  where  there  was  no  show- 
ing that  income  might  not  be  wholly  used. — 
In  Te  Close's  Estate,  103  A.  822. 

CHATTEL  MORTGAGES. 

V.  KIOHTS  AND   REMEDIEB   OF 
CREDITORS. 

4s>l85  (Pa.)  The  law  vnll  not  permit  any  de- 
vice to  elode  the  principle  which  forbids  a  lien 
to  be  created  on  chattels  as  a  security  separate 
from  their  possession. — Enterprise  Wall  Paper 
O.  T.  Nilson  Bantoul  Co.,  103  A.  923. 

CHEMISTS. 

See  Evidence,  «=>519. 

CHILD  LABOR. 

See  (Constitutional  Law,  9=9275:  Infants,  4=> 
14 ;  Master  and  Servant,  ^=»95. 

CHILDREN. 

See  Adoption ;  Bastards ;  Guardian  and  Ward : 
Infants;  Negligence,  ®=>39;  Parent  and 
Child ;    Street  Bailroads,  «=>117. 

CHURCHES. 

See  Beligioos  Societies. 

CIRCUMSTANTIAL  EVIDENCE. 

See  Criminal  Law,  9=>5&2;  Negligence,  4=9 
134. 

CITATION. 

See  Process. 

CITIES. 

See  Munidpal  C!orporations. 


CITY  COURTS. 

See  Ciourts,  4=9l60. 

CIVIL  RIGHTS. 

See  Constitutional  Law,  «=987-321. 

CIVIL  SERVICE. 

See  Municipal  Corporations,  4=9l58;    Officers, 
<8=9ll,  49. 

CLAIM  AND  DELIVERY. 

See  Replevin. 

CLAIMS. 

See    Executors   and    Administrators,    4^212- 
241 ;   Receivers,  «s>153-155. 

CLASS  LEGISLATION. 

See  Constitutional  Law,  4=>208. 

CLERKS  OF  COURTS. 

See  Constitutional  Law,  ^s'lSS. 

CLIENTS. 

See  Attorney  and  CJlient. 

CLOUD  ON  TITLE. 

See  Quieting  Title. 

COASTING. 

See  Highways,  4=»184. 

CODICIL 

See  Wills,  <8=9l84,  199. 

COLLATERAL  ATTACK. 

See  Judgment,  ^»486. 

COLLATERAL  PROCEEDINGS. 

See  Attachment,  4=9l. 

COLLATERAL  SECURITY. 

See  Pledges. 

COLUTERAL  UNDERTAKINGS. 

See  Guaranty. 

COLLEGES  AND  UNIVERSITIES. 

See  Wills,  «=9l4L 

4=36(2)  (Md.)  Corporation  organized  "for  the 
education  of  youth,  the  pursuit  of  science  and 
the  general  diffusion  of  knowledge,"  could  re- 
ceive gift  of  money  for  erection  of  church  for 
use  or  students,  under  its  charter  power  enti- 
tling it  to  purchase,  take,  hold,  and  convey  realty 
or  pprsonalty. — President  and  Conncil  of  Mt. 
St.  Mary's  CoUege  v.  WiUiams,  103  A.  479. 

Where  will  devised  remainder  to  college  for 
construction  of  church  at  specified  location, 
mere  fact  that  sufficient  number  of  churches  of 
that  denomination  existed  already  in  neighbor- 
hood did  not  affect  right  of  college  to  receive 
the  fund.— Id. 

COLLUSION. 

See  Divorce,  4=956. 

COLORED  PERSONS. 

See  Constitutional  Law,  4=9215. 

COLOR  OF  TITLE. 

See  Adverse  Possession. 
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COMITY. 

See  Courts,  *=»475. 

COMMERCE. 

See  lotoxicetinK  Liquors,  €=>112% ;  Master 
and  Servant,  $=3403. 

Z.    POWER    TO    RE61TXATE    IN   GEN- 
ERA!.. 

^=»8(6)  (N.J.)  Sole  remedy  of  widow  of  rail- 
road servant  killed  in  service  is  not  under  fed- 
eral Etnployers'  Liability  Act,  unless  particu- 
lar work  on  which  employe  was  engaged  at  time 
of  accident  was  interstate  commerce. — Lincks  v. 
Erie  K.  Co.,  103  A.  176. 

®=>8(6)  (Pa.)  When  locomotive  fireman,  em- 
ployed on  engine  engaged  in  drawing  a  train  in 
interstate  commerce,  is  injured,  the  federal 
law  governs,  and  the  fellow- servant  rule  is  not 
applicable. — Royer  v.  Pennsylvania  R.  Co.,  103 
A.  276. 

€=>8(11)  (N.J.)  Ordinance  requiring  bills  of 
lading  to  be  open  to  inspection  of  police  offi- 
cers and  requiring  carrier  to  keep  record  of 
consignments  of  liquors  into  city  open  to  in- 
spection, etc.,  as  to  carrier  engaged  In  inter- 
state commerce  conflicts  with  Interstate  Com- 
merce Act  and  must  be  set  aside.— West  Jersey 
&  S.  R.  Co.  V.  City  of  Millville,  103  A.  245. 

n.   SUBJECTS  OF  REOmLATION. 

«=>27(5)  (Md.)  Railroad  employe,  whose  work 
consisted  in  taking  care  of  camp  car  used  by 
bridge  carpenters,  and  cooking  meals  for  them, 
injured  in  collision  while  cooking  in  camp  car 
placed  on  side  track,  was  engaged  in  interstate 
commerce,  within  federal  Employers'  Liability 
Act.— Philadelphia,  B.  &  W.  R.  Co.  v.  Smith, 
103  A.  945. 

$=>27(5)  (N.J.)  A  locomotive  fireman,  who  on 
Sunday  when  off  duty  went  to  railroad  yards  to 
transfer  his  tools  to  engine  used  in  interstate 
commerce,  and  was  killed  by  locomotive  in 
yards,  was  not  then  engaged  in  interstate  com- 
merce, and  bis  administratrix  could  not  pue  un- 
der federal  Employers'  Liability  Act. — Hansen 
V.  New  York  Cent.  &  H.  R.  R.  R.  Co.,  103  A. 
200. 

®=»27(5)  (N.J.)  Where  negligence  charged  was 
that  defendant  permitted  certain  spikes  to  pro- 
trude from  poles  which  plaintiC!  was  handling, 
there  being  no  allegation  of  failure  to  supply 
hooks  with  which  to  handle  poles,  federal  Safety 
Appliance  Act  cannot  be  invoked. — Cornell  v. 
West  Jersey  &  S.  R.  Co.,  103  A.  380. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION  AND  COMMISSIONERS. 

See  Eminent  Domain,  <S=>233 ;  Highways,  €=> 
41:  Master  and  Servant,  <S=9397,  416,  417; 
Public  Service  Commissions. 

COMMISSIONS. 

See  Brokers,  <S=56-S8;  Executors  and  Ad- 
ministrators, €=>495;   Trusts,  $=s3l6. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  COUNTS. 

See  Assumpsit,  Action  of. 

COMMON  UW. 

See  Statutes,  ©=222. 

COMMON  SCHOOLS. 

See   Schools  and   School   Districts. 


COMPENSATION. 

See  Attorney  and  Client,  ^=»1<B7,  190;  Bro- 
kers, ■S=>56-88;  Contracts,  <S=>229,  232; 
Executors  and  Administrators,  ®=»495,  497; 
Master  and  Servant,  <S=>70,  80,  347^19; 
Officers,  <©=»100;  Receivers,  <S=3l99;  Taxa- 
tion, (S=3549 ;   Trusts,  <@==>318. 

COMPETENCY. 

See  Evidence,  «s>543;    Witnesses,  iS=953-178. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement. 

<3=>2  (R.I.)  It  is  element  of  every  composition 
agreement  between  creditors  that  there  should 
be  mutual  understanding  among  all  who  be- 
come parties  that  each  is  to  take  composition 
agreed  on  and  to  forbear  further  to  press  bis 
claim.— Cohen  v.  P.  E.  Harding  Const.  Co., 
103  A.  702. 

€=>8  (R.  I.)  Consideration  for  composition 
agreement  between  creditors  is  relinquishment, 
or  possible  relinquishment,  by  each  creditor  of 
part  of  his  claim  against  debtor. — Cohen  v.  P. 
E.  Harding  Const.  Co.,  103  A.  702. 
$=>2I  (R.I.)  Under  agreement  between  sub- 
contractors and  contractor  with  state  to  erect 
building,  made  that  work  might  be  carried  to 
completion,  held,  that  subcontractors  accepted 
in  satisfaction  of  their  claims,  whether  paid  in 
full  or  not,  money  received  by  contractor  under 
its  contract  with  state.— Cohen  v.  P.  E.  Hard- 
ing Const  Co.,  103  A,  702. 

COMPROMISE  AND  SETTLEMENT. 

See  Compositions  with  Creditors;  Evidence, 
©=>213;  Executors  and  Administrators,  ©=> 
87 ;    Payment ;    Release. 

€=36(1)  (Pa.)  The  acceptance  of  a  smaller 
sum  in  payment  of  a  larger  amount  presently 
due  is  no  bar  to  an  action  for  balance. — ^Thomas 
V.  Hill  Top  Section  of  German  Beneficial  Union, 
103  A.  504. 

®=923(3)  (Fa.)  In  action  npon  building  con- 
tract and  for  extras,  defended  on  ground  of 
payment,  evidence  held  not  to  show  that 
amount  represented  by  voncher  "on  account  of 
contract  in  full"  was  tendered  or  accepted  as 
basis  of  settlement  in  full.— Thomas  ▼.  Hill  Top 
Section  of  German  Beneficial  Union,  103  A.  S04. 

9=924  (Pa.)  In  assumpsit  on  building  contract 
a  voucher,  indorsed  by  plaintiff,  "The  treasurer 
of  defendant  will  please  pay  plaintiff  or  order 
•  *  •  on  account  of  contract  in  full,"  was 
too  vague  to  be  considered  as  matter  of  law  as 
a  complete  acquittance.— Thomas  v.  Hill  Top 
Section  of  German  Beneficial  Union,  103  A. 
504. 

CONCEALMENT. 

See  CMminal  Law,  9=3152. 

CONCLUSION. 

See  Pleading,  9=>S,  214. 

CONCLUSIVENESS. 

See  Criminal  LAw,  ®=>^1158,  1158;  Jadgment, 
<S=>570-630. 

CONCURRENT  NEGLIGENCL 

See  Master  and  Servant,  ®=922S. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  €=>479. 
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CONDITIONS. 


See  Deeds,  <S=3l47 ;  Execntion,  «=»17:s  •  Uilta, 
€=>34:  Guaranty,  ®=>77;  Judgment,  ^» 
168;  landlord  and  Tenant,  «=>47;  Mort- 
Rages,  «=920;  Sales,  «=385;  Vvills,  *=>642, 
844. 

CONDONATION. 

See  Divorce,  «=5>4». 

CONFESSION. 

See  Criminal  Law,  «S3S19,  620,  741,  781 ;  Judg- 
ment, «=»67,  68. 

CONFLICT  OF  UWS. 

See  Action,  $=»17 ;  Limitation  of  Actions,  d=» 
2 ;   Usury,  «=5>2. 

CONGRESS. 

See  Commerce,  ^=»8. 

CONJECTURE. 

See  Carriers,  €=»320. 

CONSENT. 


See  Account  Stated,  «»5,  6;    Municipal  Cor 
porati<  """'   "'     '''  "  "      "  ~ 

«=60. 


porations,  «=3280 ;   Physicians  and  Surgeons, 
«=al8;    Street  Railroads,  <8=>24;    Witnesses, 


CONSENT  JUDGMENT. 

See  Appeal  and  Error,  «=>126. 

CONSIDERATION. 

See  Bills  and  Notes,  ®=»370;  Compositions 
with  Creditors,  «=8;  Compromise  and  Set- 
tlement, ®=>6;  Evidence,  €=>419;  Frauds, 
Statute  of,  «=>33;  Fraudulent  Conveyances, 
«=>e6,  277,  300. 

CONSPIRACY. 

XX.   CRXHINAI.  BESFONSIBIX.mr. 

(A)  oseiises. 

9»26  (N.J.Sup.)  Conspiracy  to  murder  is  a 
completed  offense,  althorgh  the  means  by  which 
murder  is  to  be  committed  are  not  agreed  upon. 
—State  V.  Sabato,  103  A.  807. 

OB)  Frosecntloii  and  Fnnlalmaent. 

4=s>43(5)  (N.J.Sup.)  An  indictment  for  conspir- 
acy to  murder  need  not  charge  an  overt  act  in 
execution  of  conspiracy,  in  view  of  Crimes  Act, 
§  37.— State  v.  Sabato,  103  A.  807. 

®=»45  (N.J.Sup.)  Testimony  of  detectives  tend- 
ing to  prove  conspiracy  charged  was  material 
and  relevant,  whether  it  showed  that  thejr  were 
engaged  in  detecting  a  crime,  or  in  trying  to 
get  defendant  to  commit  a  crime. — State  v. 
Sabato,  103  A.  807. 

€=>48  (N.J.Sup.)  Whether  detectives  whose 
testimony  tended  to  prove  conspiracy  charged 
were  engaged  in  detecting  a  crime,  or  in  trying 
to  get  defendant  to  commit  a  crime,  was  a  jury 
question.— State  v.  Sabato,  103  A.  807. 

CONSTABLES. 

See  Sheriffs  and  Constables. 


CONSTITUTIONAL  LAW. 

For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  spedfic  topics. 

Enactment  of  statutes  in  general,  see  Statutes, 
®=>35%,  60. 

Special  or  local  laws,  see  Statutes,  €=a76-104. 

Subjects  and  titles  of  statutes,  see  Statutes, 
«=s>114-121. 

n.  GONSTRUOTION,   OPERATION. 

AND  ENFORCEMENT  OF  CON> 

STITUTIONAIi  PROVISIONS. 

®S3|3  (Md.)  In  seeking  the  particular  mean- 
ing of  constitutional  provision  or  article,  it 
must  be  examined  in  light  of  its  origin  and  pur- 
pose it  was  intended  to  serve,  as  well  as  evils 
it  was  intended  or  supposed  to  remedy.— Beall 
V.  State,  103  A.  99. 

^=3 1 5  (Md.)  Constitution  should  be  constru- 
ed as  a  whole,  and  no  part  thereof  rejected  or 
disregarded  as  inopportune,  unless  there  be 
some  reason  to  contrary. — Beall  v.  State,  103 
A.  09. 

^=326  (Md.)  It  is  acknowledged  rule  in  the 
construction  of  Constitution  that  exceptions 
from  its  powers  are  limitations  upon  power. — 
Beall  V.  State,  103  A.  99. 
^=342  (Md.)  One  not  discriminated  against 
cannot  raise  point  that  statute  discriminates 
between  residents  and  nonresidents  of  state. — 
State  V.  Case,  103  A.  569. 
^=>42  (Pa.)  Constant  furnishing  of  detailed 
rei^orts  to  federal  and  several  state  govern- 
ments, in  view  of  the  considerable  financial 
and  clerical  burden  thereby  imposed  ou  cor- 
porations, entitles  them  to  question  at  once 
the  validity  of  all  acts  of  assembly  imposihg 
such  burdens.-— Germantown  Trust  Co.  v.  Pow- 
eU,  103  A.  596. 

If  Act  June  7,  1915  (P.  L.  878),  requiring 
certain  reports  to  auditor  general  by  corpora- 
tion, etc.,  is  invalid,  such  corporations  may  at 
once  question  validity  of  act  in  any  particular 
material  affecting  them. — Id. 
$=342  (Fa.)  Constitutional  questions  can  be 
raised  only  by  one  materially  prejudiced  through 
preliminary  steps  taken  to  give  effect  to  act 
assailed,  or  by  one  subject  to  immediate,  bur- 
dehsome  penalties  for  nonobservance  of  act  if 
it  should  go  into  effect,  or  by  one  affected  by 
actual  operation  thereof. — ^Application  for  Char- 
ter of  St  Bartholomew's  Protestant  Episco- 
pal Church,  103  A.  820. 

<S=»42  (R.I.)  Property  owners  whose  lands  are 
taken  by  the  city  or  Providence  under  Pub. 
Laws  1915,  c.  1278,  cannot  raise  question  of 
constitutionality  of  statute  in  permitting  city  to 
take  such  lands  as  to  secure  a  water  supply 
more  than  isnfficient  for  its  needs,  and,  by  sec- 
tion 18,  permitting  the  furnishing  of  water  to 
other  municipalities. — Joslin  Mfg.  Co.  v.  Clarke, 
103  A.  935. 

«=»46(1)  (K.I.)  The  Supreme  Court  will  re- 
fuse to  pass  on  constitutionality  of  a  statute 
on  certified  questions,  unless  the  validity  of  the 
statute,  in  this  case  Gen.  Laws  1909,  c.  84,  is 
an  issue  in  the  case. — State  v.  Frank  W.  Coy 
Real  Estate  Co.,  103  A.  484. 
$=348  (Md.)  Such  a  construction  should  be 
adoi)ted  if  fairly  possible  as  will  avoid  a  con- 
clusion that  will  make  a  statute  unconatitution- 
al.— Swann  v.  City  of  Baltimore,  103  A.  441. 
$=>48  (Pa.)  All  presumptions  must  be  drawn 
in  favor  of  validity  of  act  and  propriety  of 
legislative  intention. — Kennedy  v.  Meyer,  lOiS  A. 
44. 

Courts  are  loath  to  hold  curative  acts  to  be 
special  or  local  legislation  when  they  are  drawn 
to  "apply  to  all  persons,  things,  or  subjects  af- 
fected by  conditions  to  be  remedied." — Id. 
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«»48  (R.I.)  The  Supreme  Court  will  make 
every  intendment  in  favor  of  the  constitutional- 
ity of  an  act  of  the  General  Assembly. — Manu- 
facturers' Mut  Fire  Ins.  Co.  v.  Clarke,  103  A. 
931. 

nX.  DISTRIBimON  OF  OOVEBM- 

BCENTAI.  POWERS  AHD 

FUNCTIONS. 

(A)  Leclalative  Powers  and  Delearattlom 

TItereot. 

$=»50  (Pa.)  Under  Constitntion  permitting 
enactment  of  aU  laws  not  forbidden  by  its  letter 
or  spirit,  large  discretion  is  necessarily  vested 
in  Legislature,  not  only  with  respect  to  welfare 
of  people,  but  also  to  means  necessary  topro- 
mote  it.—Commonwealth  v.  Wormser,  103  A, 
500 

«=>52  (Pa.)  Act  April  20,  1917  (P.  L.  91),  val- 
idating or  curing  a  county's  contract  for  con- 
struction work  made  under  Act  May  11,  1909  (P. 
L.  506),  afterwards  declared  unconstitutional,  is 
not  legislative  assumption  of  judicial  powers. — 
Kennedy  v.  Meyer,  103  A.  44. 
<S=963(2)  (Md.)  The  Legislature  may  delegate 
its  police  power  to  subordinate  iKwrds  and  com- 
missions, as  is  done '  by  Laws  1910,  c.  109,  § 
286,  designating  and  regulating  use  and  occupa- 
tion of  hack  and  cab  stands  in  the  city  of  Bal- 
timore.—Swann  T.  City  of  Baltimore,  103  A. 
441. 

(B)   Jadlelal   Powem   and   ITnnettona. 

€=>70(3)  (Md.)  He  wisdom  of  a  tax  exemption 
is  within  the  discretion  of  the  Legislature  and 
not  subject  to  control  by  the  courts.— City  of 
Baltimore  v.  German-American  Fire  Ins.  Co. 
of  Baltimore  City,  103  A.  980. 

IV.  POUOE  POWER  IN  TiENERAI- 

^aSl  (Pa.)  In  determining  validity  of  statute 
enacted  under  police  power,  the  question  is 
whether  the  regulation  subserves  a  reasonable 
public  purpose;  regulations  tending  to  promote 
such  object  being  within  the  clear  power  of 
state.— Commonwealth  v.  Wormser,  103  A.  500. 

V.  PEBSONAI.  OlVn.  AND  POUTI- 

CAX.  BIGHTS. 

«=>87  (Pa.)  Act  April  20,  1917  (P.  h.  91).  part- 
ly curing  or  validating  county's  contract  for 
construction  work,  made  under  statute  after- 
wards declared  unconstitutional,  held  not  to 
violate  Const,  art.  1,  g  1,  relating  to  the  acqui- 
sition, possession,  and  protection  of  property. — 
Kennedy  v.  Meyer,  103  A.  44. 
®=»89(4)  (Pa.)  Act  May  13,  1916  (P.  L.  286), 
regulating  employment  of  minors  and  providing 
that  no  minor  shall  be  employed  to  work  in  any 
establishment  unless  employment  certificate  has 
been  issued  as  provided  by  act,  is  not  incom- 
patible with  employer's  personal  rights  of  con- 
tract—Commonwealth V.  Wormser,  103  A.  500. 

Vn.  OBUOATION  OF  GONTBAOTS. 

(B)  Contracts    of    States    and    Manlelpal> 

Itles. 

«s>t35  (N.J.  Sup.)  General  Railroad  Law  (3 
Comp.  St.  1910,  p.  4240,  t  40),  requiring  that 
clerk  of  Supreme  Court  be  carried  free  of 
charge,  is  not  within  the  police  power  and  un- 
constitutional as  to  any  railroad  under  no  con- 
tract obligation  to  perform  that  duty. — Penn- 
sylvania R.  Co.  V.  Gebhardt,  103  A.  694. 

(C)  Contracts  of  Indlvldaals  and  Private 

Corporations. 

4s>l48  (N.J.Sup.)  Provisions  of  Workmen's 
Compensation  Aid  Bureau  Act  as  to  bureau's 
approval  of  agreement  between  employer  and 
employ^,  etc.,  do  not  violate  Const,  art.  4,  f  7, 
par.  3,  as  impairing  contract  made  before  it 
took  effect,  but  entered  into  in  view  of  Work- 
men's Compensation  Act,  aa  amended  by  Act 


April  1,  1913  (P.  L.  p.  302).— Murphy  v.  George 
Brown  &  Co.,  103  A.  28. 

Workmen's  Compensation  Aid  Bureau  Act, 
does  not  violate  Const,  art.  4,  {  7,  par.  3,  as  im- 
pairing a  contract  between  employer  and  em- 
ploy6  entered  into  after  the  act  took  effect— Id. 

IX.  PRIVIIEGES  OR  HOTITNITIES. 
AND  CEASS  EEOISEATION. 

«s>208(3)  (N.J.Sup.)  Citisenship  may  be  basis 
of  classification  for  valid  legislation,  there  being 
a  distinction  between  employments  pertaining  to 
private  business  and  those  liased  upon  a  priv- 
ilege or  a  governmental  regulation,  as  part  of 
the  police  power,  in  which  latter  case  citizen- 
sliip  may  be  the  basis  of  classification. — Morin 
T.  Nunan,  103  A.  378. 

X.  EQVAE    PBOTECTION    OF    EAWS. 

^=>2I5  (Md.)  The  right  of  citizen  to  acquire  or 
use  property  cannot  be  validly  restricted  by 
state  or  municipality  on  the  ground  of  his  color. 
-Jackson  v.  State,  103  A.  910. 
«8=»229(1)  (R.T.)  Puh.  Lows  1912,  c.  784,  |  5, 
amending  chapter  769,  |  39,  by  imposing  tax  on 
the  intangiUe  personalty  of  a  mutual  insurance 
or  surety  company  and  exempting  therefrom 
stock  insurance  companies  which  pay  a  tax  up- 
on premiums,  does  not  violate  the  equal  protec- 
tion clause  of  Const.  U.  S.  Amend.  14.— Manu- 
facturers' Mut.  Fire  Ins.  Co.  y.  Clarke,  103  A. 
931. 

XI.  DUE  PBOCESS  OF  EAW. 

«=»25l  (R.I.)  Const  art  1,  |  10,  providing  that 
in  all  criminal  prosecutions  no  person  shall  be 
deprived  of  his  life,  liberty  or  property  unless 
by  the  judgment  of  his  peers  or  the  law  of  the 
land,  has  no  bearing  on  the  constitutionality  of 
statute  authorizing  condemnation  of  land  by  a 
city  for  water  supply. — Joslin  Mfg.  Co.  v. 
Clarke,  103  A.  935. 

16=3275(1)  (Md.)  Lews  1910,  c.  109,  |  286,  des- 
ignating and  regulating  the  use  and  occupation 
IX  hack  stands  in  the  city  of  Baltimore,  Md  not 
to  deprive  persons  of  their  business  or  property 
without  due  process  of  law. — Swann  v.  CSty  of 
Baltimore,  1(»  A.  441. 

®=>275(2)  (Pa.)  Act  May  13,  1915  (P.  L. 
286),  regulating  employment  of  minors  and  for- 
bidding employment  of  children  under  16  in 
factories  at  night,  does  not  contravene  Const 
Pa.  art  1,  |  11,  or  Const  U.  S.  Amend.  5.  af- 
firming freedom  of  all  men  and  exemption  from 
liability  without  due  process  of  law.---Common- 
wealth  V.  Wormser,  103  A.  500. 
^=3278(1)  (Md.)  An  ordinance  forbidding  occa- 
pancy  by  a  member  of  one  of  races  of  a  house 
in  a  block  in  wliich  members  of  other  race 
are  "only"  residents  held  to  deny  due  process 
of  law  in  violation  of  Const.  U.  S.  Amend.  14.— 
Jackson  v.  State,  103  A.  910. 
<S=»28I  (R.I.)  Pub.  Laws  1918,  c.  12T8,  per- 
mitting city  of  Providence  to  condemn  land  for 
municipal  water  supply  and  authorizing  coun- 
cil to  determine  necessity  thereof  is  not  in  vio- 
lation of  Const  U.  S.  Amend.  14,  as  to  doe  pro- 
cess of  law  in  permitting  such  determination  of 
necessity  without  a  hearing  which  is  a  legisla- 
tive and  not  a  judicial  question.— Joslin  Mfg. 
Co.  v.  Clarke,  103  A.  935. 
«=>283  (Md.)  Acts  1914,  c.  197,  providing  for 
deduction  from  capital  stock  of  domestic  fire  in- 
surance companies  the  amount  of  mortgages  on 
land  within  the  state  held  by  such  companies, 
does  not  contravene  Const  U.  S.  Amend.  l4.— 
City  of  Baltimore  v.  German-American  Fire 
Ins.  Co.  of  BalUmore  City,  103  A.  980. 
«=9309(1)  (N.J.PreroR.)  If  one  is  to  be  deprived 
of  his  property  for  life  or  for  a  lesser  period, 
due  process  of  law  requires  notice. — In  re 
Braune's  Estate,  103  A.  412. 
€=>3I3  (Pa.)  In  cases  where  parties  had  a 
right  of  trial  by  jury,  it  is  still  preserved  to 
them  by  Public  Service  Company  Law  July  26, 
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1913  (P.  L.  1374),  art  6,  J  29,  as  amended 
by  Act  June  3,  1915  (P.  L.  779,  782).— St. 
Clair  Borough  *.  Tamaqua  &  Pottsville  Elec- 
tric Hy.  Co.,  103  A.  287. 

Xn.  RIGHT  TO  JXrSTICE  AITD  REME- 
DIES FOR  INXnRIES. 

<&=332I  (R.I.)  Const,  art.  1,  §  5  providing  that 
every  person  ought  to  find  a  certain  remedy  at 
law  for  aU  injuries  or  wrongs  and  ought  to  ob- 
tain justice  freely  and  completely  and  without 
delay  does  not  apply  in  determining  the  validity 
of  Pub.  Laws  1915,  c.  1278,  authorizing  the  city 
of  Providence  to  acquire  by  condemnation  land 
for  a  water  supply.— Joslin  Mfg.  Ca  t.  Clarke, 
103  A.  935. 

CONSTRUCTION. 

See  Charities,  #=s»31)  37;  Constitutional  Law, 
•8=913-48;  Contracts,  «S=»168-232;  Cove- 
nants, 4=»51;  Deeds,  «=»93-147;  Evidence, 
«s»2e4,  455;  Guaranty,  «=»34,  36;  Land- 
lord and  Tenant,  €=3>37 ;  Master  and  Servant, 
146,  348;  Mines  and  Minerals,  «=>70;  Re- 
lease, «=325,  31 ;  Sales,  «=>e2-88;  Statutes, 
«=>181-263;  Stipulations,  «=>14;  Trusts, 
«=>135;  Vendor  and  Purchaser,  «=»75; 
Wills,  «=>437-e97. 

CONSTRUCTIVE  NOTICL 

See  Bills  and  Notes,  «s»341. 


CONTEMPT. 

See  Attorney  and  Client,  ®=>43; 
«=>221. 


Injunction, 


I.  ACTS  OR  CONDUCT  OONSTITUT- 
IHO  CONTEMPT  OF  CODRT. 

€=>I0  (N.J.Ch.)  Statements  in  exception  in 
master's  report  in  suit  for  divorce  reflecting  on 
the  master,  held  scandalous  and  apparently  a 
contempt— McCauley  v.  McCauley,  103  A.  20. 

CONTINUANCE. 

4s>7  (Me.)  While  granting  or  denying  continu- 
ance is  a  matter  of  judicial  discretion,  the  words 
"judicial  discretion  do  not  mean  the  arbitrary 
-will  of  the  judge,  but  a  sound  judicial  discretion 
operating  to  promote  justice. — Charlesworth  v. 
American  Express  Co.,  103  A.  358. 
4=»30  (Me.)  Where  declaration  alleging  inju- 
ries to  ribs,  external  and  internal  bruising  and 
shock,  was  amended  during  trial  to  allege  in- 
juries to  spinal  column,  it  was  an  abuse  of 
discretion  to  deny  continuance  to  defendants 
whose  officers  resided  without  the  state,  and  to 

Srepare  whose  case  by  expert  testimony  several 
ays  would  be  required. — Charlesworth  v.  Amer- 
ican Express  Co.,  103  A.  358. 

CONTRACTS. 

See  Account  Stated;  Alteration  ot  Instru- 
ments; Assignments;  Assumpsit,  Action  of; 
Bailmen/t;  Banks  and  Banking,  «s>2S0; 
Bills  and  Notes;  Cancellation  of  Instru- 
ments; Carriers,  #=>158;  Chattri  Mortgag- 
es; Compromise  and  Settlement;  Constitu- 
tional Law,  ©=»8ft-148;  Contribution;  Cor- 
porations, e=»82,  817;  Counties,  €=»124; 
Customs  and  Usages;  Damages,  ®=>40,  21S; 
Evidence,  €=»397-456;  Exchange  of  Proper- 
ty; fixtures,  «=327;  Frauds,  Statute  of; 
Gaming,  €=3l7;  Guaranty;  Husband  and 
Wife,  ^=379,  152;  Indemnity;  Infants  «=> 
50,  5&',  Insurance;  Interest;  Landlord  and 
Tenant ;  Limitation  of  Actions,  ®=»28 ;  I>>"b 
and  Logging,  €=>3;  Master  and  Servant,  ^=3 
8;  Municipal  Corporations,  €=9861;  Nova- 
tion; Parties,  ^=>26.  30;  Partnership;  Pay- 
ment; I'lcading,  ^=>H,  317;  Principal  and 
Agent:    Principal  and  Surety;    Public  Serv- 


ice Commissions,  #=>7;  Beceivers,  €=»95; 
Reformation  of  Instruments;  Release;  Re- 
wards; Sales;  Specific  Performance,  ®=32; 
Stipulations;  Towns,  <S=»36,  37;  Trial.  ^=> 
252 ;  Usury ;  Vendor  and  Purchaser ;  Wills, 
«=958;  Witnesses,  «=>144;  Work  and  La- 
bor,  €=3l4. 

X.  REQXnSITES   AND   VArtDITT. 
(B)   Psrtlea,  Proposals,  sad  Aoceptaaoe. 

«=328(2)  (Pa.)  Acts  and  declarations  of  the 
parties  subsequent  to  the  time  of  an  alleged 
oral  agreement  are  competent  so  far  as  they 
corroborate  or  disprove  the  existence  of  sudi 
agreement— GaUigan  v.  Heath,  103  A.  878. 
€=328  (3)  (NJ.)  There  is  no  rule  of  law  which 
interdicts  proof  of  an  express  contract  by  in- 
direct evidence. — ^Messenger  v.  Paterson  Sav- 
ings Inst.,  103  A.  178. 

€=328(3)  (Pa.)  Writing  on  back  of  photographs 
submitted  for  defendant's  prize  exhibition  and  ac- 
ceptance and  use  thereof,  in  absence  of  evidence 
that  defendant's  attention  was  called  to  indorse- 
ments, held  not  to  constitute  a  contract  to  pay 
the  valuation  indorsed  on  the  photographs  in 
case  of  failure  to  return  them. — Aland  v.  Cluett 
Peabody  &  Co.,  103  A.  60. 
€=>29  (N.J.)  In  action  for  breach  of  building 
contract,  nonsnit  ,held  properly  refused.— Fer- 
ber  v.  Cona,  103  A.  471. 

^s>29  (R.I.)  In  action  on  parol  agreement  ex- 
istence thereof  is  question  for  jury,  where  evi- 
dence thereon  is  conflicting. — Rhode  Island 
Malleable  Iron  Works  v.  O.  K.  Nut  Lock  Co., 
103  A.  1036. 

(B)  ValldltT  ot  Assent. 

«=»97(2)  (N.J.Oh.)  Where  a  contract  for  60 
months  was  procured  through  misrepresenting 
the  term  of  the  contract  to  be  but  12  months, 
the  payment  of  monthly  installments  due  under 
the  contract  for  the  first  12  months  does  not 
affirm  the  contract  as  to  its  60-month  term. — 
Smith-Austermuhl  Co.  v.  Jersey  Rys.  Advertis- 
ing Co.,  103  A.  388. 

€=^99(1)  (Me.)  When  a  person  signs  a  writ- 
ten contract,  he  is  presumed  to  know  its  con- 
tents, whether  read  or  not. — J.  R.  Watkins 
Medical  Co.  v.  Stahl,  103  A.  70. 

(F)    Iiesalltr    ot    Objeet    and    ot    Consid- 
eration. 

®=>IOS  (Md.)  Where  contract  which  plaintiff 
seeks  to  enforce  is  expressly  or  by  implication 
forbidden  by  statute,  no  court  will  lend  its  as- 
sistance to  give  it  effect. — Goldsmith  v.  Man- 
ufacturers' Liability  Ins.  Co.  of  New  Jersey. 
103  A.  627. 

€=3ll6(l)  (Conn.)  Agreement  restraininf;  par- 
ty from  engaging  in  business  is  valid,  if  re- 
straint is  only  partial,  reasonable,  and  on  good 
consideration.— Milaneseo  v.  Calvanese,  !(&  A. 
841. 

What  is  a  reasonable  restraint  of  promisor 
from  engaging  in  business  depends  on  the  cir- 
cumstances of  the  case. — Id. 
®=3||6(2)  (Conn.)  If,  on  an  inspection  of  the 
contract  putting  restriction  on  a  party's  engag- 
ing in  business,  the  restriction  does  not  go  be- 
yond what  is  necessary  for  the  other's  protec- 
tion, the  contract  on  its  face  is  valid. — Milaneseo 
V.  Calvanese,  103  A.  841. 

«=»II7(1)  (N.J.Ch.)  Where  the  proprietor  of 
a  shoe-repairing  business  has  bought  out  a 
competitor  under  a  contract  whereby  the  latter 
was  not  engaged  in  that  business,  in  the  city 
for  five  years,  and  after  operating 'both  estab- 
lishments for  a  while  sells  one  be  purchased 
to  a  third  party,  he  may  restrain  the  original 
vendor  from  engaging  in  business  within  five 
years;  the  contract  not  being  void. — Falumbo  v. 
Picdoni,  103  A.  815. 
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®=II7(5)  (Conn.)  Restraint  by  contract  on 
party  engaging  in  certain  line  of  business  in  a 
certain  town,  for  tliree  years,  except  in  the 
other  party's  employ,  is  valid  on  its  face. — 
Milaneseo  v.  Calvancse,  103  A.  841. 
€=3l38(l)  (Conn.)  The  court  will  not  require 
performance  nor  award  damages  for  breach  of 
a  contract  to  hold  a  baby  show,  where  epidemic 
of  infantile  paralysis  renders  the  show  highly 
dangerous  to  public  health,  and  therefore  con- 
trary to  public  policy. — Hanford  v.  Connecti- 
cut Fair  Ass'n,  103  A.  838. 

n.  GONSTBTTCTION  ANB  OPERATIOIT. 
(A)  General   Rales  of  Conatrnetlon. 

$=9 1 68  (Conn.)  Though  contract  to  hold 
baby  show  was  absolute  and  unqualified,  it 
would  be  presumed  to  contain  qualiiication  that 
if  the  show  were  highly  dangerous  to  public 
health  the  contract  might  be  treated  as  of  no 
effect.— Hanford  v.  Connecticut  Fair  Ass'n,  103 
A.  838. 

^=9 1 69  (R.I.)  In  interpreting  agreement  be- 
tween contractor  and  subcontractors  for  car- 
rying work  to  completion  and  for  payment  of 
subcontractors'  accounts,  contractor  having  be- 
come financially  involved,  it  is  proper  to  con- 
sider circumstances  attending  execution  of 
agreement.— Cohen  v.  P.  E,  Harding  Const.  Co., 
103  A.  702. 

«=>I70  (R.I.)  The  terms  of  implied  contract 
are  generally  to  be  ascertained  by  consideration 
of  acts  and  conduct  of  parties. — Rhode  Island 
Malleable  Iron  Works  v.  O.  K.  Nut  Lock  Co., 
103  A.  103t(. 

®=»I75(2)  (Md.)  Where  party  denied  making 
contract  to  do  specific  amount  of  dye  work, 
but  stated  that  he  only  agreed  to  do  best  he 
could  on  account  of  scarcity  of  dye,  evidence 
concerning  amount  of  dye  he  had  on  hand  was 
admissible  as  explanatory  circumstance. — Ess- 
Arr  Knitting  MiU  v.  Fischer,  103  A.  91. 
<8=»I76(3)  (N.J.)  The  construction  and  effect 
of  a  written  instrument  is  a  matter  of  law  for 
the  court;  but  when  such  construction  depends 
upon  extrinsic  disputed  facts,  a  jury  question 
is  presented. — Downs  v.  New  Jersey  Fidelity  & 
.Plate  Glass  Ins.  Co.  of  Newark,  103  A.  205. 

(B)  Parties. 

<^9l82(l)  (Pa.)  Whether  a  contractual  prom- 
ise, made  by  two  or  more  persons,  is  joint,  sev- 
eral, or  joint  and  several,  depends  upon  the 
intention  of  the  parties,  as  evidenced  by  the 
language  employed  in  the  contract. — Mintz  v. 
Tri-County  Natural  Gas  Co.,  103  A.  285. 

Without  an  apparent  Intent  to  the  contrary, 
a  contractual  promise  made  by  two  or  more 
persons  is  presumed  to  be  joint,  and  not  sev- 
eral, or  joint  and  several. — Id. 

At  common  law  there  were  three  distinct 
forms  of  obligations  ex  contractu— joint  obliga- 
tions, several  obligations,  and  joint  and  sev- 
eral obligations. — Id. 

®=>I87(3)  (Pa.)  Common-law  rule  that  no  one 
could  maintain  action  on  contract  to  which  he 
was  not  a  party  is  subject  to  exception,  where 

Promise  to  pay  debt  of  third  party  rests  on 
act  that  money,  etc.,  is  placed  in  hands  of 
promisor  for  that  purpose,  etc. — In  re  Edmund- 
son's  Estate,  103  A.  277. 
4==>I87(4)  (Pa.)  Claimant  showing  her  moth- 
er's conveyance  of  realty  to  decedent  on  oral 
promise  to  pay  or  bequeath  to  claimant  the 
amount  invested  therein  by  claimant's  father, 
as  the  only  party  beneficially  interested,  was 
entitled  to  recover  on  the  contract,  less  the 
amount  of  a  legacy. — In  re  Edmundson's  Es- 
tate, 103  A.  277. 

(F)  Compemaatlon. 

€=»229(2)  (Pa.)  Under  a  contract  to  adjust  in- 
surance loss  for  5  per  centum  of  amount  of  ad- 
justment, the  adjuster's  commission   was  not 


affected  because  part  of  amount  paid  in  adjust- 
ment was  paid  by  another  party  for  damaged 
goods  bought  of  insurance  companies. — P.  Curtis 
Ko  Eune  Co.  v.  Manayunk  Tarn  Mfg.  Co.,  1(« 
A.  720. 

<S=»232(7)  (Pa.)  Where  architect  was  employed 
to  draw  plans,  etc.,  for  a  fixed  compensation, 
and,  after  part  performance,  services  of  sim- 
ilar character  were  performed  without  any  new 
contract  or  understanding  as  to  change  in  com- 
pensation, that  fixed  by  contract  would  be  pre- 
sumed to  govern  additional  compensation. — Os- 
terling  v.  Allegheny  Trust  Co.,  103  A.  528. 

m.   MODIFICATIOH  AND  MEROEK. 

^»236  (Conn.)  A  valid  contract  cannot  be 
modified  unless  both  parties  assent.— Trow- 
bridge T.  Jefferson  Auto  Co.,  103  A.  843. 

IV.  BEBCISSIOir  ANB  ABAITOON- 

BXEITT. 

^=9253  (Conn.)  A  valid  contract  cannot  be 
abrogated  or  modified  unless  both  parties  as- 
sent.— Trowbridge  v.  Jefferson  Auto  Co.,  103  A. 

€=9256  (N.J.)  Contract  to  build  was  not 
abandoned  by  offer  to  pay  for  building  accord- 
ing to  new  plan  submitted  to  builder  which  nev- 
er was  agreed  to.— Ferber  v.  Cona,  103  A.  471. 

V.  FEBFOBMAMGE  OB  BBEAGH. 

®=>28l  (N.J.Sup.)  Contract  providing  for  pay- 
ment of  work  after  ''a  satisfactory  test  has  been 
made"  means  satisfactory  to  one  who  is  to  pay 
for  work,  if  contract  is  silent  as  to  person. — 
Williams  v.  Hirshom,  103  A.  23. 

Promisor  agreeing  to  pay  for  work  or  goods 
if  satisfied  with  them,  if  test  is  necessary  to  de- 
termine fitness,  must  give  that  test  or  permit  it 
to  be  made. — Id. 

®=>282  (N.J.Sup.)  Promisor  agreeing  to  pay  for 
work  or  goods  if  satisfied  must  act  in  good  £aith, 
and  bis  dissatisfaction  must  be  actual. — Wil- 
liams V.  Hirshom,  103  A.  23. 
<8=304(1)  (N.J.)  In  action  for  breach  of  con- 
struction contract,  tried  on  theory  that  contract 
amounted  to  stated  sum,  it  was  immaterial 
whether  or  not  defendant  had  accepted  work; 
there  being  substantial  performance. — Korman 
V.  Liveaey,  103  A.  381. 

ig=>306(3)  (N.J.)  Under  building  contract  per- 
mitting owner  in  certain  contingencies  to  termi- 
nate employment  and  enter  and  take  possession 
of  all  material  to  complete  the  work,  owner  tak- 
ing possession  acquired  title  to  materials. — Wild- 
wood  Board  of  Education  v.  Bright,  103  A.  422. 
<S=>309(1)  (Md.)  The  difficulty,  impossibilitr, 
or  inconvenience  in  performing  a  contract  will 
not  relieve  promisor.— Ess-Arr  Knitting  Mills 
V.  Fischer,  103  A.  01. 

9=3313 (2)  (Conn.)  Where  a  party  to  a  con- 
tract, when  the  other  is  not  in  default,  maai- 
fests  in  unequivocal  language  his  intention  not 
to  perform  the  contract  unless  it  is  modified, 
he  thereby  breaches  the  contract  and  becomes 
liable  therefor. — ^Trowbridge  v.  Jefferson  Auto 
Co.,  103  A.  843. 

€=s>3(7  (Pa.)  Forfeitures  are  not  favored  in 
equity  or  in  law,  and  provisions  for  forfeitures 
when  intent  is  doubtful  are  to  be  strictly  con- 
strued against  those  for  whose  benefit  they  wer« 
introduced,  though  forfeiture  will  be  enJforc^ 
where  breach  of  condition  ia  plain  and  sped£c. 
— Pyle  V.  Pyle,  103  A.  918. 
«=3323(1)  (N.J.Sup.)  Conflicting  evidence  as  to 
good  faith  of  promisor  agreeing  to  pay  for  work 
or  goods  if  satisfied  with  them  presents  a  jury 
question. — Williams  v.  Hirshorn,  103  A.  23. 
«s>323(l)  (N.J.Sup.)  In  action  for  breadi  of 
contract,  whether  defendant's  interference  with 
plaintiff,  who  was  attempting  to  perform,  ww 
warranted,  and  whether  plaintiff  was  justified  in 
his  abandonment  of  the  work,  should  have  bwn 
submitted  to  the  jury,  where  there  was  evidence 
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tending  to  show  that  defendant's  acts  were  rea- 
sonable under  the  conditions  existing. — Mac- 
Phcrson  v.  Macltay,  103  A.  36. 

VI.  ACTIONS   FOR  BREACH. 

«s»348  (Pa.)  Architect  employed  under  con- 
tract at  specified  compensation,  if  claiming 
higher  compensation  for  additional  work,  had 
burden  of  showing  facts  giving  rise  to  implied 
contract  to  pay  greater  compeusation.— Oster- 
ling  V.  Allegheny  Trust  Co.,  103  A.  528. 
«=>350(1)  (Pa.)  Evidence  heU  to  establish  an 
oral  promise  by  grantee  of  realty  to  pay  or  be- 
queath a  third  party  the  full  amount  invested 
therein  by  such  party's  father. — In  re  Edmund- 
son's  EsUte,  103  A.  277. 

®s»353(S)  (B.I.)  In  owner's  action  against 
contractor,  held  that  the  court  should  have 
giTen  the  contractor's  requested  charge  that 
jury  should  not  consider  whether  walls  went 
down  to  good  solid  earth  or  not,  as  stipulated, 
owner  not  having  complained  of  matter  in  her 
declaration.— Forbes  v.  Benson,  103  A.  228. 
«=>353(10)  (Conn.)  In  action  on  express  con- 
tract, under  which  plaintiff  was  to  be  paid  on  a 
cost  plus  percentage  basis.  It  was  error  to 
charge  to  find  for  defendant  if  work  done  by 
plaintilt  in  spraying  and  painting  trees  was 
worthless.— Bich  v.  Johnston,  103  A.  1003. 

CONTRADICTION. 

See  Witnesses,  ^»405. 

CONTRIBUTION. 

See  limitation  of  Actions,  ^=»28. 

$s»6  (Pa.)  Right  to  contribution  arises  upon 
paj'ment  of  common  burden,  and  the  party  pay- 
ing may  recover  from  those  jointly  liable  with 
him.  without  waiting  to  realize  upon  property 
coming  into  his  hands,  though  such  property 
will  stand  as  common  security  to  all  in  propor- 
tion to  their  contribution. — Friedman  v.  Mal- 
tinsky,  lOT  A.  731. 

^=»8  (Pa.)  Where  joint  indorsera  had  paid  the 
debt  and  have  received  property  from  which 
they  might  be  indemnified,  they  were  not  bar- 
red from  contribution  on  theory  that  accounting 
for  rents  and  profits  was  involved. — Friedman 
V.  Maltinsky,  103  A.  731. 

A  joint  indorser  who  has  broken  the  con- 
tract by  refusing  to  pay  his  share  or  to  renew 
notes  cannot  complain  because  coindorsers 
thereafter  failed  to  comply  with  their  terms. 
—Id. 

®=99(1)  (Pa.)  In  general  equity  has  jurisdiction 
to  enforce  contribution  among  those  jointly  lia- 
ble, though  such  jurisdiction  is  not  exclusive, 
especially  where  the  right  grows  out  of  an 
express  or  implied  contract,  in  which  case  a 
court  of  law  has  jurisdiction. — Friedmtm  v. 
Maltinsky,  103  A.  731. 

9s>9(3)  (Pa.)  A  claim  for  contribution  is  not 
lost  by  laches. — Friedman  v.  Maltinsky,  103  A. 
731. 

^s»9(6)  (Pa.)  In  action  by  joint  indorsers  of 
note  {?iven  for  corporation's  benefit  for  con- 
tribution against  an  indorser,  evidence  that 
plaintiffs  had  taken  possession  of  corporation's 
personal  property  was  inadmissible  where  it 
was  not  a  party  and  plaintiffs  had  not  refused 
to  account  to  defendant— Friedman  v.  Maltin- 
sky, 103  A.  731. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  €=66-83,  13a 

CONVERSION. 

See  Trover  and  Onversion. 

^=>I5(3)  (Pa.)  Where  testamentary  direction 
to  sell  the  realty  was  for  the  specific  purpose 


of  dividing  the  proceeds  among  the  charities 
named,  the  reason  for  the  conversion  of  the 
realty  ceased  on  the  failure  of  the  gift,  and  the 
property  or  its  value  passed  to  the  heirs  as  real 
estate.— Patterson  v.  Beed,  103  A.  735. 

CONVEYANCES. 

See  Deeds;  Fraudulent  (Conveyances;  Hus- 
band and  Wife,  $s»14;  Mortgages. 

CORPORATIONS. 

See  Abatement  and  Revival,  $=330 ;  Banks 
and  Banking ;  Beneficial  Associations ;  Build- 
ing and  Loan  Associations;  Carriers;  Col- 
leges and  Universities:  Corporations,  ®=9484; 

'  Counties,  ®=»154 ;  Electricity ;  EJxecutors 
and  Administrators,  ®=9l5,  18;  Homicide, 
€=382;  Indictment  and  Information,  €=»137; 
Insurance,  ®=»687,  693 ;  Mandamus,  €=>14 ; 
Municipal  (Corporations ;  Public  Service  Com- 
missions ;  Quo  Warranto,  €=357 ;  Railroads ; 
ReligiottS  Societies;  Schools  and  School  Dis- 
tricts; Statutes,  i3=>80;  Street  Railroads; 
Taxation,  <S=>40,  112,  113,  365;  Telegraphs 
and  Telephones ;  Towns ;  Waters  and  Water 
Courses,    €=3108-203. 

I.  UrCORPORATIOH  AND   GROAN- 
IZATION. 

€=»4  (NJ.Snp.)  Under  2  Comp.  St.  1910,  p. 
2442,  authorizing  relief  association  of  volunteer 
firemen  organized  under  2  Comp.  St.  1010,  p. 
2430,  to  turn  over  its  funds  to  a  similarly  or- 
ganzied  association  of  paid  firemen,  an  organi- 
zation of  paid  firemen  may  be  organized  when  a 
volunteer  organization  exists,  in  spite  of  2 
Comp.  St.  1910.  p.  2433,  {  4,  prohibiting  two 
such  associations. — Wescott  v.  Passaic  Paid 
Firemen's  BeUef  Ass'n,  103  A.  817. 

IV.   CAPITAI..   STOCK,  AND  DIVI- 
DENDS. 
(B)   SnbaerlptloB    to    Btoek. 

€=>82  (Pa.)  Where  one  subscribed  to  corpora- 
tion's capital  stock  on  faith  of  its  guaranty  sign- 
ed by  its  treasurer  that  it  would  furnish  a 
buyer  for  stock  within  six  months,  corporation, 
was  liable  for  its  failure  to  furnish  buyer  on 
subscriber's  request. — Lemmon  v.  Bast  Palestine 
Rubber  Co.,  103  A.  510. 

€=>82  (R.I.)  Where  corporation  selling  stock 
agreed  with  purchaser  to  repurchase  and  take 
back  stock  and  repay  her  money  on  or  before 
a  certain  date  if  the  purchaser  became  dis- 
satisfied, she  could  not,  more  than  five  months 
after  the  specified  date,  demand  and  receive 
the  repayment. — Gallant  v.  Credit  Foncier 
Canadien,  103  A.  701. 

(B)   Interest.    Diirlden4B,    and    New    Stock. 

€=3 1 58  (Pa.)  Directors  of  corporation  must 
give  stockholders  notice  of  any  issue  of  stock, 
and  an  opportunity  to  subscribe  therefor,  and 
if  thoy  fail  to  give  such  notice  and  purchase 
stock  themselves  to  gain  control  of  corpora- 
tion, the  issue  may  be  set  aside  at  instance  of 
stockholder. — Glenn  v.  Kittanning  Brewing  Co., 
103  A.  340. 

V.   MEUBERS    AND   STOCKHOLDERS. 

(A)   Rtslits  and   t.lahllltlea  aa  to  Cor- 
poration. 

^3 181(1)  (N.J.Sup.)  Common  law  recognized 
right  of  corporate  stockholder  to  inspect  com- 
pany's books  where  appIi<:ation  was  made  in 
good  faith,  and  was  germane  to  rights  as 
stockholder.— Feick  v.  Hill  Bread  Co.,  lOS  A. 
813. 

€=»I8I(3)  (N.J.Sup.)  Corporate  stockholder 
has  right  to  examine  company's  books  in  good 
faith  by  employing  disinterested  expert  account- 
ant not  connected  with  company  to  assist  him 
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in  making  exumioation. — Feick  t.  Hill  Bread 
Co.,  103  A.  813. 

<&=>I8I(7)  (N.J.Sup.)  That  complete  reports 
were  annually  made,  allegations  in  return  to 
alternative  writ  of  mandamus  to  corporation 
and  president  requiring  them  to  show  cause 
why  they  should  not  permit  examination  of 
books  by  relator,  a  stockholder's  executiix, 
held  to  furnish  no  legal  excuse  for  denying  re- 
lator's application.— Feick  v.  Hill  Bread  Co., 
103  A.  813. 

VI.   OFFICERS  AND  AGENTS. 
.(B)    Authority   and   Fnnctlona. 

<Sss»300  (Pa.)  President  of  a  corporation,  who 
under  its  by-laws  is  its  chief  executive  officer, 
having  general  control  and  management  of  its 
affairs,  has  authority  to  employ  an  insurance 
adjuster  to  adjust  a  fire  loss.— P.  Curtis  Ko 
Kune  Co.  v.  Manayunk  Tarn  Mfg.  Co.,  103  A. 
720. 

(P)    RlKlita,   Dntlea,  and   lilabillttea  as   to 
Corporation  and  It*  Members. 

«=>307  (Pa.)  Directors  of  corporation  are 
trustees  for  stockholders,  and  while  stock 
owned  by  director  is  his  individual  property, 
yet  when  he  acts  officially  he  cannot  profit  bj 
his  position  to  the  detriment  of  stockholders.— 
Glenn  r.  Kittanning  Brewing  Co.,  103  A.  340. 
<S=»309(4)  (NJ.Ch.)  Official  relation  of  judft- 
ment  creditors  to  judgment  debtor  company,  in 
which  they  were  directors,  and  relation  to  its 
creditors,  held  such  that  in  their  attempt  to  ob- 
tain prior  payment  of  claims  they  violated  duty 
they  owed  company's  creditors  as  trustees  of  ite 
property.- Shoenthal  v.  New  Jersey  Gardens 
Co.,  103  A.  415. 

€=»320(1)  (Pa.)  Where  control  of  corporation 
is  involved,  and  remedy  at  law  for  directors' 
improper  sale  of  stock  is  inadequate,  and  their 
fraud  as  against  the  stockholders  is  averred, 
court  of  equity  has  jurisdiction.— Glenn  v.  Kit- 
tanning  Brewing  Co.,  103  A.  340. 
<g=9320(5)  (Pa.)  A  stockholder  cannot  gener- 
ally proceed  as  individual  to  redress  wrong  to 
.  corporation,  without  demand  upon  and  refusal 
by  corporation  to  bring  proper  action,  yet 
where  demand  would  be  futUe,  stockholder  may 
begin  proceeding  without  demanding  action  by 
directors.— Glenn  v.  Kittanning  Brewing  Co., 
103  A.  340. 

<S=9320(11)  (Pa.)  On  bill  in  equity  by  stock- 
holder of  brewing  company  in  behalf  of  himself 
and  others  to  enjoin  director  from  voting  or 
transferring  certain  stock,  evidence  held  to  sus- 
tain finding  that  issue  of  stock  had  been  made 
to  gain  control  of  corporation.— Glenn  v.  Kit- 
tanning  Brewing  Co..  103  A.  340. 

"VU.   OOKFOBATE  POWERS  AND 
UABIXITIES. 

(A)  Extent  and  Bxereiac   ot  Fowera  la 
General. 

$s>370(3)  (Md.)  A  corporation  can  only  exer- 
cise such  powers  as  are  expressly  granted  and 
conferred  by  the  statute  creating  it,  or  such  as 
are  necessary  to  carry  into  effect  powers  ex- 
itressly  granted. — German-American  Bank  of 
Baltimore  v.  Kopp,  103  A.  1009. 
$=»388(2)  (Pa.)  Corporation  may  not  avail  it- 
self even  of  ultra  vires  as  a  defense,  where  a 
contract  has  been  entered  into  and  executed  in 
good  faith  by  the  other  party  and  it  has  re- 
ceived benefit  of  performance.- Lemmon  v. 
East  Palestine  Rubber  Co.,  103  A.  510. 
4=s>39l  (Pa.)  Under  its  right  of  visitation  for 
purposes  of  taxation,  regulation,  etc.,  state 
may  compel  corporations  to  render  reports, 
but  cannot  do  so  to  enable  an  official  to  do 
something  the  substance  or  form  of  which  con- 
stitution forbids.- Germantown  Trust  Co.  v. 
Powell,  103  A.  596. 


(B)  Representation  o<  Corporation  1»t  Ot- 
llcers   and  Asents. 

®=>4I4(5)  (Pa.)  Note  executed  by  treasurer  of 
a  corporation  in  its  name,  though  not  author- 
ized, and  where  he  had  no  general  control  of 
its  business,  and  where  it  received  no  benefit 
therefrom,  created  no  liability  against  corpora- 
tion.—Martin  V. .  Interstate  Lumber  Co.,  103 
A.  613. 

€=3425(5)  (Pa.)  Corporation  may  b«  liable  for 
act  of  officer,  although  not  specially  authorised 
by  by-laws  or  board  of  directors,  where  previ- 
ous course  of  dealing  of  same  irregular  char- 
acter between  same  parties  may  be  deemed 
waiver  of  by-laws.^ilartin  v.  Interstate  Lum- 
ber Co.,  103  A.  613. 

Corporation  may  be  liable  for  acts  of  an 
officer,  though  not  authorized  by  by-lawa  or  by 
board  of  directors,  where  its  management  is 
allowed  to  pass  to  its  officers  who  execute 
contract  in  its  name,  as  it  is  estopped  from 
denying  liability. — Id. 

<S=3426(10)  (Pa.)  A  corporation  may  be  liable 
for  acts  of  an  officer,  although  not  specially 
authorized  by  the  by-laws  or  board  of  directors, 
where  it  has  received  benefit  of  proceeds  of 
the  notes  sued  on  though  irregularly  executed. 
—Martin  v.  Interstate  Lumber  Co.,  103  A.  613 

(D)   Contracts   and   Indebtedness. 

$=3479  (Pa.)  Trustee  in  corporation's  mort- 
gage to  secure  a  bond  issue  was  not  liable  to 
a  committee  of  bondholdem,  after  destruction 
of  corporation's  property  by  fire,  for  trustee's 
failure  to  enforce  an  alleged  covenant  in  mort- 
gage as  to  fire  insurance,  where  mortgage  con- 
tained no  such  covenant,  and  expressly  reliev- 
ed trustee  from  liability  for  loss  from  mort- 
gagor's failure  to  keep  premises  insured. — Bell 
V.  Scranton  Trust  Co.,  103  A.  1019. 
€=>480  (N.J.)  Where  a  corporation  consist- 
ing of  F.  and  C.  made  a  mortgage  to  C.  to  have 
him  assign  it  to  complainant  to  secure  a  loan 
for  mortgagor's  benefit,  and  the  scheme  involv- 
ed false  representations  that  mortgage  was  gen- 
uine and  that  full  amount  was  due  thereon, 
mortgagor  had  no  equity  superior  to  rights  of 
complainant. — Newark  'Trust  Co.  v.  Lackawan- 
na Inv.  Co.,  103  A.  168. 

$=>484(3)  (Pa.)  Guaranty  of  a  corporation  giv- 
en to  a  subscriber  to  its  capital  stock  under- 
taking to  furnish  him  with  a  buyer  for  stock 
within  six  months,  if  desired,  at  a  profit,  was 
not  ultra  vires.— Lemmon  v.  East  Palestine  Rub- 
ber Co.,  103  A.  510. 

<3=>487(2)  (Pa.)  Under  Act  May  16,  1901  (P. 
L.  194)  it  55,  59,  defendant  company  held  not 
entitled  to  prove  that  it  was  an  accommoda- 
tion maker,  and  that  its  making  and  indorsing 
of  a  note  was  ultra  vires. — Empire  Nat.  Bank 
of  Clarksburg,  W.  Va.,  v.  High  Grade  Oil  Re- 
fining Co.,  103  A.  602. 

(F)  Ct-rU  Actions. 

9=>5I7  (Pa.)  An  affidavit  of  defense,  filed  on 
behalt  of  a  corporation,  is  insufficient,  where  it 
is  not  made  by  an  officer,  but  one  styling  him- 
self as  "chief  accountant,"  without  anything  to 
show  why  it  is  not  made  by  an  officer,  and 
without  an  averment  that  affiant  had  personal 
knowledge  of  facts  averred. — Mintz  v.  Tri- 
County  Natural  Gas  Co.,   103  A.  285. 

Practice  Act  May  14,  1916,  relating  to  oath 
to  affidavits  of  defense,  does  not  change  the  re- 
quirements theretofore  existing  for  such  affida- 
vits when  made  by  agents  of  corporations,  who 
are  not  regular  officers  acting  within  scope  of 
their  authority.— Id. 

Vm.  INSOIiVENCT  AND  RECEIVERS. 

4=>537  (N.J.Ch.)  Company  which  was  unable 
to  meet  pecuniary  liabilities  as  they  matured 
held  insolvent  when  judgments  against  it  were 
obtained.— Shoenthal  v.  New  Jersey  Gardeu 
Co.,  103  A.  415. 
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«=>542(3)  (Pa.)  The  mere  fact  that  deceased 
was  president  and  sole  stockholder  of  an  insol- 
vent corporation,  whose  affairs  had  been  tamed 
over  to  the  control  of  its  creditors,  did  not  ren- 
der his  purchase  of  its  assets  as  the  highest  bid- 
der at  an  auction  sale,  a  fraud  upon  the  credi- 
tors.—McMuUin  V.  Westinghouse's  Estate,  103 
A.  57. 

«=»545(1)  (N.J.Ch.)  Where  directors  of  insol- 
vent company  both  violated  duty  as  tmstees  for 
creditors  by  obtaining  judgment  against  com- 
pany to  obtain  preferential  payment  of  claims, 
neither  director  was  entitled  to  preference  over 
other,  but  both  were  entitled  to  participate  as 
general  creditors.— Shoenthal  v.  New  Jersey 
Gardens  Co.,  103  A.  415. 

«s>548<4)  (Pa.)  On  bill  in  equity  by  creditors 
of  corporation  to  declare  personal  representa- 
tives and  residuary  legatees  of  a  decedent  who 
had  purchased  its  assets  at  public  sale,  to  be 
trustees  of  such  assets,  held,  that  there  was  no 
relation  of  trust  and  confidence  between  de- 
ceased and  complainants,  so  that  bill  will  be 
dismissed.— McMullin  v.  Westinghouse's  Estate, 
103  A.  57. 

€=3560(12)  (N.J.Ch.)  On  bill  by  receivers  of  in- 
solvent corporation  for  instructions  as  to  dis- 
tribution of  assets,  evidence  held  not  to  show 
that  bank  holding  as  collateral  judgment  secured 
against  company  by  director  was  bona  fide  hold- 
er for  value  without  notice  of  equities  in  favor 
of  general  creditors  against  director. — Shoen- 
thal V.  New  Jersey  Gardens  Co.,  103  A.  416. 

XI.   DISSOX.TmON  AKJ>  FOBFEITUItE 
OF  FRANCHISE. 

«=96I7(2)  (Pa.)  The  entry  of  judgment  of  oust- 
er against  a  corporation  for  failure  to  pay  into 
its  treasury  the  10  per  cent  in  cash  required  by 
statute  does  not  affect  its  rights  as  a  corporation 
de  facto  prior  to  such  judgment,  and  as  to 
third  parties  its  transactions  are  valid. — North- 
rop V.  P.  W.  Finn  Const  Co.,  103  A.  544. 
*=»622(2)  (N.J.)  On  application  of  its  receiv- 
er to  wind  up  affairs  of  corporation  incorporat- 
ed under  Telegraph  Companies  Act  whose 
charter  expired  by  limitation.  Court  of  Chan- 
cery may  fix  terms  and  conditions  of  sale  of 
property,  and  determine  whether  it  shall  be 
sold  together  or  in  parcels.— Friendship  Tele- 
phone Co.  V.  Newark  Telephone  Co.,  103  A. 
256. 

Where  charter  of  telephone  company  incor- 
porated under  Telegraph  Companies  Act  has 
expired.  Court  of  Chancery  appointing  receiver 
to  wind  up  its  affairs  under  Corporation  Act,  g 
56,  may  order  sale  of  physical  property  free 
from  its  franchise  to  use  streets,  when  fran- 
chise ordinance  does  not  prohibit  separation  of 
property  and  franchise. — Id. 
«=»629  (N.J.)  When  business  of  telephone 
company  incorporated  under  Telegraph  Com- 
panies Act  is  discontinued  on  expiration  of  its 
charter,  its  physical  property  is  not  forfeited, 
but  is  appropriated  by  law  to  payment  of  debts 
and  for  distribution  to  stockholders  in  winding 
up  proceeding.— Friendship  Telephone  Co.  v. 
Newark  Telephone  Co.,  1()3  A.  256. 

CORROBORATION. 

Sc«  Criminal  Law,  €=>510;   Seduction,  9=346. 

COSTS. 

See  Appeal  and  Error,  «=378 ;    Wills,  «s>405. 

I.   NATURE.  GROITNDS.  AND  EXTENT 
OF  RIGHT  IN   GENERAI- 

9=932(3)  (Pa.)  On  a  bill  in  equity  to  enjoin 
the  maintenance  of  a  stockyard  alleged  to  be 
a  nuisance,  where  court  directed  defendant  to 
adequately  pave  it  without  enjoining  its  main- 
tenance, a  measure  of  relief  was  granted  to 
plaintiff,  and  he  should  not  be  required  to  pay 


a  part  of  the  costs.— Gallio  v.  Baiter,  103  A. 

rv.  SEOURITT   FOR  FATMENT. 

«s>ir0(4)  (Del.  Super.)  Where  plaintifC  was  a 
resident  at  the  time  of  commencement  of  the 
action,  but  had  moved  at  time  of  application 
for  security  of  costs,  she  is  not  a  "resident" 
within  Rev.  Code  1915,  g  4174,  providing  for 
security  of  costs  against  nonresident  plaintiffs. 
—Baker  v.  Green,  103  A.  751. 

V.   AMOITNT.  RATE,  AND  ITEMS. 

<8=3l73(l)  (Md.)  Under  facts  held,  there  was 
a  "trial  of  the  case"  within  Laws  1888,  c.  123, 
g  315,  so  as  to  authorize  allowance  of  attor- 
ney's fee  to  plaintiff,  though  there  were  no 
pleas,  and  demurrer  was  filed  without  right — 
Comblatt  v.  Bloch,  103  A.  137. 

COTENANCY. 

See  Tenancy  in  Common. 

COUNCIL 

See  Municipal  Corporations,  ^:^4SL 

COUNTERCLAIM. 

See  Set-Off  and  Counterclaim. 

COUNTERFEITING. 

See  Forgery. 

COUNTIES. 

See  Constitutional  Law,  4=952,  87 :  Highway* ; 
Municipal  Corporations;  Sheriffs  and  Con- 
stables;   Statutes,  (6=394,  101. 

n.   GOVERNMENT   AND   OFFICERS. 

(D)   Ollleera  mwM  Areata. 

9=>94(4)  (Pa.)  Sureties  on  bond  of  treasurer 
of  directors  of  poor  held  not  liable  for  his 
embezzlement,  where  county  auditors  constitut- 
ed a  special  tribunal  under  Act  April  24,  1874 
(P.  L.  112),  audited  his  books,  etc.,  and  found 
no  defalcation,  as  their  decision  not  appealed 
from  is  conclusive  and  precludes  action  for  nn- 
adjadicated  account— Snyder  v.  Berkey,  103  A. 
3^. 

m.   PROPERTT.  CONTRACTS.  AND 
I.TABII.ITIES. 
(B)  CoBtraeta. 

«=»f24(3)  (Pa.)  To  make  Act  April  20,  1917 
(P.  L.  91),  partly  curing  county's  contract  for 
work  under  act  thereafter  declared  unconsti- 
tutional curative  act  in  proper  legal  sense,  it 
was  not  necessary  that  it  should  correct  er- 
rors of  prior  authorizing  act,  or  that  contrac- 
tors should  proceed  with  their  work  thereun- 
der.—Kennedy  V.  Meyer,  103  A.  44. 

"Theory  on  which  curative  act  of  April  20, 
1917  (P.  L.  91),  relatine  to  contracts  of  counties 
under  statute  thereafter  declared  unconstitution- 
al is  to  be  sustained,  is  that  Legislature  may 
subsequently  ratify  and  legalize  anything  done 
under  prior  void  legislation  which  it  might  pre- 
viously have  authorized  in  due  form. — Id. 

(D)   Torta. 

9=3 1 42  (N.J.)  There  is  no  statute  making  a 
county  liable  for  negligent  performance  of  a 
public  dub',  and  the  common-law  rule  of  liabil- 
ity is  confined  to  active  wrongdoing.— Lydecker 
V.  Board  of  Chosen  Freeholders  of  I'assaic 
County,  103  A.  251. 

nr.  FISCAI.    MANAGEMENT.    PtTBUO 

DEBT.   SECURITIES,   AND 

TAXATION. 

«=s>l54a)  (Pa.)  Curative  act  of  April  20,  1917 
(P.  L.  91),  relating  to  payment  for  work  under 
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county  contract  entered  into  tinder  statute  aft- 
erwards declared  unconstitutional,  does  not  vio- 
late Const,  art.  9,  $  7,  prohibiting  legislation 
authorizing  appropriation  of  money  by.  counties 
to  any  corporation  or  individual. — ^Kennedy  t. 
Meyer,  103  A.  44. 

VI.   ACTIONS. 

$=>222  (NkT.)  Complaint  in  action  against 
oonnty  for  pergonal  injury,  charging  that  its 
negligence  in  omitting  to  close  highway  against 
public  or  to  warn  against  its  use,  and  failing 
to  make  it  safe  after  sprinkling  with  excessive 
oil  rendered  it  dangerous,  charged  no  active 
wrongdoing,  and  nonsuit  as  to  county  was 
proper. — Lydecker  v.  Board  of  Chosen  Free- 
holders of  Passaic  County,  103  A.  251. 

COURTS. 

Se«  Constitutional  Law,  9s>70;  Contempt; 
Criminal  Law,  9=397;  Guardian  and  Ward, 
9=sl23;  Justices  of  the  Peace;  Removal  of 
Causes;  Trover  and  Conversion,  9=326; 
Trusts,  «=3l!». 

n.   ESTABIilSHMENT.    OBOANIZA- 

TION.  AND   FBOGEDUBE   IN 

GENEBAX. 

(A)  Creation   and  Conntltntton,  and  Court 
Ofllcera, 

«=»55  (N.J.)  Under  Act  March  14,  1912  (P.  L. 
p.  113),  supplementing  act  regulating  employ- 
ment, tenure,  and  discharge  of  officers  and  em- 
ployes and  providing  for  Civil  Service  Commis- 
sion, court  attendants  in  Supreme  Court  hold 
employments,  and  are  irremovable  therefrom, 
except  in  accordance  with  provisions  of  act. — 
Courier  v.  Butler,  103  A.  411. 

Act  March  21,  1916  (P.  L.  p.  514),  authoriz- 
ing sheriff  to  appoint  from  body  of  electors  per- 
sons necessary  to  attend  upon  courts  of  county, 
and  to  perform  duties  of  constables  summoned 
to  attend,  does  not  authorize  sheriff  to  remove 
attendants  of  Supreme  Court. — Id. 

Sheriff-  of  Bergen  county  did  not  have  right 
to  remove  attendants  of  Supreme  Court  and  ap- 
point others  to  office  within  45  days  after  adop- 
tion of  Civil  Service  Act  in  county.— Id. 

(D)     Rules     of     Decision,     Adjudication*, 
Opinions,  and   Records. 

«=>9I(1)  (N.J.Ch.)  It  is  the  duty  of  the  Court 
of  Chancery  to  apply  the  law  as  distinctly  laid 
down  by  the  Court  of  Errors  and  Appeals  with- 
out hesitation  or  criticism. — Gordon  v.  Gordon, 
103  A.  31. 

9=»97(5)  (Conn.)  Pronouncement  of  United 
States  Supreme  Court  on  subject  of  rendition 
of  fugitives  from  justice  between  states,  which 
concerns  interpretation  and  meaning  of  federal 
Constitution  and  laws,  is  binding  on  courts  of 
Connecticut— Taft  v.  Lord,  108  A.  644. 

IV.   OOVBTS   OF  I.nnTEI>  OB  IN- 
FEBIOB  JtnilSDICTION. 

9=3 1 60  (Conn.)  17  Sp.  Acts,  p.  1005,  amend- 
ing Act  Aug.  1,  1907  (15  Sp.  Laws,  p.  493),  re- 
vising Bridgeport  City  Charter,  g  119,  as  to 
city  court,  and  omitting  the  former  provision 
giving  right  of  appeal  from  that  court  to  court 
of  common  pleas  of  Fairfield  county,  repeals 
such  omitted  provision. — Aston  Motor  Car  Co. 
V.  Mannion,  103  A.  655. 

V.  COTTBTS  OF  PBOBATE  JTJBISDIO> 
TION. 

€=3 1 98  (Md.)  The  orphans'  court  is  without 
authority  to  review  or  reverse  the  decree  of  the 
circuit  court,  enjoining  administrators  of  an 
('state  from  enforcing  collection  of  a  collateral 
inheritance  tax. — Winsert  v.  State,  103  A.  437. 
While  a  decree  of  the  circuit  court  enjoining 
collection  of  inheritance  tax  remains  in  force, 
the  orphans'  court  is  without  authority  to  com- 
pel the  administrators  to  collect  the  tax. — Id. 


9=>i98  (Pa.)  Jurisdiction  of  orphans'  conrt  is 
limited,  and  it  possesses  no  inherent  powers, 
and  exercises  only  such  as  are  conferred  or 
implied  from  legislation,  and  same  is  true  as 
to  the  subjects  of  its  jurisdiction. — In  r» 
Baum's  Estate,  103  A.  014. 

VI.   OOUBTS   OF  APPEI.XJIlTE  JITBIS. 
DICTION. 

(A)  Grounds  of  Jurisdiction  In  General. 

9=>208  (R.I.)  All  opinions  given  in  response 
to  questions  propounded  by  the  Governor  under 
Const.  Amend,  art.  12,  §  2,  are  merely  advisory. 
— In  re  Opinion  to  the  Governor,  103  A.  513. 
In  case  wherein  an  advisory  opinion,  in  re- 
sponse to  a  question  propounded  by  the  Gover- 
nor, would  he  inconclusive  and  beyond  the- 
court's  jurisdiction  to  determine  the  queation 
authoritatively,  the  Justices  cannot  properly 
do  more  than  furnish  him  information  on  the 
subject. — Id. 

Vm.  CONOT7BBENT    AND    CONFUCT- 

ING  JUBISDICTION.  AND 

COMITY. 

(A)  Courts    of   Same    State,   and    Transfer 

of  Causes. 

9=>475(2, 3)  (Md.)  Court  of  equity  has  power 
to  appoint  receivers  where  property  is  already 
in  bauds  of  administrators. — Willinger  v.  Ger- 
man Bank  of  Baltimore  City,  103  A.  433. 

(B)  State  Courts  and  Vnlted  States  Courts. 

9=3489(1)  (R.I.)  If  there  is  implied  contract 
to  pay  wharfage,  common-law  action  will  lie, 
and  action  in  personam  can  properly  be  brought 
in  state  court  under  saving  clause  of  federal 
Judiciary  Act  of  1789.— Adams  v.  John  K. 
White  &  Son,  103  A.  230. 
9=3489(1)  (R.I.)  In  view  of  Const  U.  S.  art. 
1,  §  5,  the  state  courts  have  no  jurisdiction  to 
determine  authoritatively  whether  the  state 
l./cgislature,  acting  under  the  federal  and  state 
Constitutions,  could  enact  a  law  permitting  ab- 
sent voters  in  the  military  and  naval  service  of 
the  United  States  to  vote  in  electing  a  Senator. 
—In  re  Opinion  to  the  Governor,  ICS  A.  513. 

COVENANTS. 

See  Landlord  and  Tenant,  9=9l03,  152,  15ft. 

n.  CONSTBTTGTION  AND  OPEBA- 
TION. 

(C)  Covenants  as  to  Vse  of  Real  Property. 

9=351(2)  (Pa.)  While  building  restrictions  are 
enforceable,  they  are  not  favored  by  the  law, 
and  covenants  relating  to  them  are  not  to  be 
extended  by  implication. — Dewar  v.  Carson,  103 
A.  343. 

A  covenant  in  a  grantee's  deed  that  a  space 
of  40  feet  north  from  the  line  of  the  avenue 
"shall  always  be  left  open"  is  to  be  interpreted 
in  the  light  of  the  manifest  purpose  of  the 
parties.— Id. 

m.   PEBFOBICANOE  OB  BBEACH. 

9=392  (N.J.)  The  ordinary  covenants  of  seisin, 
right  to  convey,  quiet  enjoyment  further  as- 
surance, and  warranty  being  against  lawful  and 
paramount  incumbrances  by  Conveyance  Act 
(2  Comp.  St.  1910,  p.  1571),  (Ijl  109,  110.  do  not 
apply  to  a  case  where  an  adjoining  landowner 
encroaches  on  the  vendee's  possession. — Itatke- 
wici  v.  Kara,  103  A.  912. 
9=3103(2)  (Pa.)  Covenants  in  deeds  to  num- 
ber of  lots  abutting  on  residential  street  that 
no  building  of  any  kind  should  be  placed  with- 
in 40  feet  of  tlie  street  was  breached  by  low- 
ering of  grade  and  construction  of  street  rail- 
way loop,  and  such  improvement  would  be  en- 
joined.—Dewar  V.  Carson,  103  A.  343. 

COVERTURE. 

See  Husband  and  Wife. 
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CREDIBILITY. 

See  Witnesses,  <S=3311. 

CREDITORS'  SUIT. 

See  Corporations,  «=>54S. 

CRIMINAL  LAW. 

See  Abortion ;  Army  and  Navy,  C=>36 ;  As- 
sault and  Battery,  ®=»66,  67;  Conspiracy; 
Kxtradidon ;  False  Pretenses;  Forgery; 
Gaming,  «=575,  102 ;  Homicide ;  Indictment 
and  Information ;  Injunction,  ®=9l03 ;  In- 
sane  Persons,  «=>84;  Larceny;  Municipal 
Corporations,  ®s3642;  Perjury;  KeoeiTing 
Stolen  Goods;  Seduction;  Sodomy;  Tres- 
pass, «S381;    Witnesses,  «=>37S. 

IV.  JITBZSDIGTION. 

«=>97(1)  (N.H.)  If  one  while  in  Canada 
throws  a  lighted  squib  or  other  combustible 
material  across  the  line  and  burns  the  build- 
ings of  another,  be  may  be  indictable  under 
Pub.  St.  c.  277,  i  1.  for  arson,  if  the  Legisla- 
ture intended  the  statute  to  have  that  effect 
— Connecticut  Valley  Lumber  Co.  v.  Maine 
Cent.  E.  R.,  103  A.  263. 

VI.  Z.I1CITATION  OF  PROSEOtmONS. 

^3 1 52  (Pa.)  One  charged  with  a  misdemeanor 
who  after  flight  into  another  state  takes  up 
residence  in  large  city  within  the  state  may 
be  denied  protection  of  two-year  statute  of 
Umitations  (Act  March  31,  1860  [P.  L.  450]  | 
77),  by  disavowing  his  identity  to  evade  arrest. 
—Commonwealth  v.  Weber,  103  A.  348. 

Defendant,  moving  from  rural  district  to 
large  city  within  the  state  immediately  after 
his  commission  of  a  misdemeanor,  for  bona 
fide  purpose  of  taking  up  his  residence  there, 
was  a  "usual  resident"  within  two-year  statute 
of  Umitations  (Act  March  31,  1860  [P.  L.  450] 
i  77). -Id. 

L'nder  Act  March  31,  1860  (P.  L.  450)  { 
77,  requiring  Indictments  for  misdemeanors  to 
be  brought  within  two  years  or  within  two 
years  after  accused  became  a  "usual  resident." 
that  term  refers  to  his  place  and  also  to  his 
manner  of  residence;  "usual"  meaning  "cus- 
tomary" or  "common."— Id. 

X.   EVIDENCE. 

(A)   Judicial     Notice,     Preaamptlona,     and 
Burden  of  Proof. 

<s»32l  (Md.)  Where  an  oral  recognizance  was 
taken  in  the  presence  of  the  judge,  it  is  to  be 
presumed  that  he  did  his  duty,  and  that  the  re- 
cognizance was  in  due  form. — Albrecht  v.  State, 
103  A.  443. 

<B)   Facta    In    laane    and    Relevant    to    !■• 
auea.  and  Rea   Oeatie. 

*=>35l(2)  (NJ.)  In  a  trial  for  homicide  evi- 
dence as  to  defendant's  conduct  when  arrested 
was  properly  admitted.— State  v.  Rombolo,  108 
A.  203. 

«=35l(3)  (R.I.)  Testimony  of  operator  of 
quarry,  where  defendant  worked  at  time  of  as- 
sault, that  he  had  not  seen  defendant  for  a 
.year  and  a  half  after  alleged  assault,  was  ad- 
missible as  part  of  state's  evidence,  tending  to 
show  tliat,  immediately  after  assault,  defendant 
ran  away  and  concealed  himself. — State  v.  Fal- 
cone, 103  A.  961. 

(C)   other  OSenaea,  and  Character  of  Ae- 
enaed. 

«=>369(1)  (Conn.)  It  is  not  permitted  to  give 
in  evidence  other  crimes  of  accused,  unless 
they  are  so  connected  by  circumstances  with 
particular  crime  in  issue  as  that  proof  of  one 
fact  with  its  circumstancos  has  some  bearing 
on  issue  on  trial  other  than  that  of  character 


'  or  disposition  to  commit  crime  charged.— State 
T.  GilUgan,  103  A.  649. 

In  homicide  case,  where  deceased  inmate  of 
home  for  infirm  was  poisoned,  evidence  to  show 
that  accused  had  poisoned  four  other  inmates 
at  different  times  was  not  admissible  to  nega- 
tive suicide. — Id. 

®=>37l(4)  (Conn.)  In  cases  of  murder  by  poi- 
son, state  should  exhaust  its  other  evidence  of 
criminal  intent  before  resorting  to  proof  of 
other  unconnected  poisonings  by  accused  for 
that  purpose,  and  where  intent  is  shown  by 
equivocal  acts,  such  other  crimes  are  inadmis- 
sible.—State  v.  Gilligan,  103  A.  649. 

If  all  other  evidence  is  not,  in  absence  of 
rebutting  evidence,  consistent  with  accidental 
or  innocent  administration  of  poison,  evidence 
of  other  unconnected  killings  by  poison  should 
be  excluded  without  prejudice  to  its  possible 
admission  in  rebuttal.— Id. 

Where  accused  keeper  of  house  for  old  people 
secretly  borrowed  money  from  inmate  who  was 
poisoned,  and  proof  of  other  killings  by  accused 
of  inmates  by  poison  were  inadmissible,  evi- 
dence of  financial  transactions  and  purchases 
of  poison  connected  only  with  such  other  kill- 
ings was  also  inadmissible. — ^Id. 
<S=>37I(9)  (N.J.Sup.)  In  prosecution  for  car- 
nal abuse  of  prosecutrix  under  16  years  of 
age,  evidence  that  defendant  and  prosecutrix 
cohabited  together  in  another  state  for  three 
days  before  coming  to  state  where  crime 
charged  was  committed  was  admissible. — State 
V.  Girone,  103  A.  803. 

€=s>376  (Conn.)  In  criminal  case,  state  cannot 
attack  character  of  accused,  unless  he  first  of- 
fers evidence  of  his  good  character.— State  r. 
Gilligan,   103  A.  649. 

<@=>380  (Conn.)  Particular  acts  are  inadmis- 
sible to  show  bad  character  of  accused. — State 
V.  Gilligan,  103  A.  649. 

(V)  AdiBlasloaa,    Declaratlona,   and    Bear* 

9s»406(l)  (Me.)  In  a  prosecution  for  murder, 
held,  that  there  was  no  error  in  admitting  a 
statement  by  accused  to  an  officer  that  after  he 
and  a  companion  departed  from  the  place  of  the 
crime  they  left  a  railroad  track  at  a  certain 
point  and  concealed  themselves  beneath  a  tree, 
such  statement  being  merely  an  admission. — 
State  V.  Priest,  103  A.  359. 
d=>4l3(l)  (N.J.)  In  prosecution  for  homicide 
by  surgical  malpractice,  accused  was  properbr 
denied  leave  to  say  what  he  said  when  he  left 
a  spool  of  thread,  part  of  which  he  said  he  had 
used  in  the  operation,  with  the  prosecutor,  such 
statement  being  self-serving. — State  v.  Young, 
103  A.  173. 

®=»42 1  (3)  (N.J.Sup.)  In  prosecution  for  car- 
nal abuse  of  prosecutrix,  under  age  of  16 
years,  she  was  competent  to  testify  to  her  own 
age,  and  her  testimony  in  that  respect  was 
properly  admitted.— State  v.  Girone,  103  A. 
803. 

(H)     Documentary    Evidence    and    Bsclu- 
alon  of  Parol  ElTldenoe  Therebx. 

^=>430  (Md.)  Where  a  defendant  was  convict- 
ed in  the  circuit  court  for  the  county,  and  fieri 
facias  issued  on  the  recognizance  in  Baltimore 
city,  the  proper  way  to  prove  the  record  was 
by  introducing  a  certified  copy.— Albrecht  v. 
State,  103  A.  443. 

(J)  Testlntony   of  Accomplices  and  Code 
tendants. 

Qs>5IO  (Del.Gen.Se88.)  While  jury  may  con- 
vict upon  unsupported  testimony  of  accomplice, 
better  rule  is  that  conviction  should  not  be 
had  unless  such  testimony  is  corroborated  in 
some  material  part  by  other  evidence,  direct 
or  circumstantial. — State  v.  Robinson,   103  A. 


For  cases  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  «  IndexM  see  same  topic  and  KBT-NDMBBB 

Digitized  by  VjOOQIC 


Orimiaal  Iaw 


103  ATLANTIC  REPORTER 


10S2 


(K)  Conteaaloas. 

SI 9(1)  (Me.)  The  term  "voluntary ,"  in  the 
legal  sense  pertaining  to  a  confession,  does  not 
mean  statements  must  necessarily  be  made  spon- 
taneously, that  they  must  be  volunteered,  and 
they  are  equally  voluntary  if  in  response  to  in- 
terrogatories if  emanating  from  the  free  will  of 
accused.— State  v.  Priest.  103  A.  369. 
^=3519(4)  (Me.)  Confessions  to  detective  and 
county  attorney  held  admissible  as  voluntary. — 
State  V.  Priest,  103  A.  359. 
<8='520(8)  (N.J.Sup.)  A  confession  made  by 
one  accused  of  murder,  after  being  arrested 
and  after  being  told  by  the  county  detective, 
in  the  presence  of  the  chief  of  police,  the  sher- 
iff, and  the  public  prosecutor,  that  it  would  be 
better  to  make  a  clear  breast  of  the  matter, 
is  inadmissible,  as  holding  out  hope  of  advan- 
tage to  accused. — State  v.  Mowser,  103  A.  805. 

(M)  'WelKht  and   Snflleleney. 

«s>552(3)  (Del  Gen.  Seas.)  Circumstantial 
evidence,  to  warrant  verdict  of  guilty,  must 
be  entirely  satisfactory,  and  of  such  signifi- 
cance, consistency,  and  force  as  to  produce 
conviction  in  minds  of  jury  of  guilt  of  accused 
beyond  reasonable  doubt. — State  v.  Robinson, 
103  A.  657. 

XH.  TRIAL. 

(B)  Coame  and  Conduct  of  Trial  la  Oea- 

eral. 

<S=656(5)  (Del.Gen.Se88.)  Credibility  of  wit- 
nesses is  for  the  jury,  and  the  court  cannot 
comment  thereon. — State  v.  Robinson,  103  A. 
657.    • 

<e=>656(9)  (Del.Gen.Sess.)  Effect  of  testi- 
mony is  for  jury,  and  court  cannot  comment 
thereon.— State  v.  Robinson,  103  A.  657. 

(C).  Reception  of  Bvldenee. 

<3=>683(2^  (Md.)  Admission  or  rejection  of  re- 
buttal evidence  is  largely  in  the  sound  discre- 
tion of  the  court. — Jones  v.  State,  103  A.  459. 
€=9688  (R.I.)  Reopening  case  after  motion  to 
dismiss  indictment,  so  as  to  permit  state  to 
prove  that  offense  was  committed  in  W.  as  alleg- 
ed, held  within  discretion  of  trial  court. — State 
v.  Falcone,  103  A.  961. 

(F)  PrOTlnee  of  Court   aad  Jary  ia  Ocn- 

eral. 

«=>739(3)  (Pa.)  In  prosecution  for'  misde- 
meanor, held  that  whether  defendant  was  a 
usual  resident  of  the  state  within  the  two- 
years  statute  of  limitations  (Act  March  31, 
1800  [P.  L.  450]  f  77)  was  a  question  tor 
the  jury. — Commonwealth  v.  Weber,  103  A. 
348. 

^=>74l(3)  (Me.)  After  admission  of  a  confes- 
sion its  weight  is  for  the  jury  depending  on  all 
circumstances  under  which  it  was  obtained,  and 
accused  then  has  the  right  to  ask  the  jury  to 
give  little  heed  to  it,  or  to  disregard  it  utterly 
because  improperly  secured. — State  v.  Priest, 
103  A.  359. 

<8=>753(2)  (R.I.)  Where  there  was  possibly 
some  evidence  from  which  the  jury  might  infer 
guilt,  it  was  within  the  court's  discretion  to 
refuse  to  direct  a  verdict  for  defendant. — Stat* 
V.  Longbottom,  103  A.  699. 
«=»763,  764(2)  (N.J.Sup.)  In  prosecution  for 
carnal  abuse  of  girl  under  10  years  of  age. 
held  that  charge  of  court  in  effect  told  jury 
that  there  was  testimony  that  prosecutrix  was 
within  age  limit  prescribed  by  law,  a  comment 
upon  testimony.— State  v.  Girone.  103  A.  803. 

(G)  Neceaaity,  Re«nlsltei>,  and   SnfllcleneT 

of  InHtructlom. 

«=»776(4)  (Conn.)  An  instruction  that  good 
character  is  always  available  and  jury  must 
always  consider  it,  but  in  a  clear  case  evidence 
of  good  character  does  not  always  avail  as  a 
defense,  though  in  a  dose  case  it  may  of  itself 


raise  doubt  of  guilt,  held  correct. — State  t. 
Greenberg,  103  A.  897. 

€=^778 (2)  (N.J.)  In  criminal  case,  an  inciden- 
tal instruction  that,  if  jury  believed  defendant 
they  should  acquit  him,  was  not  to  be  construed 
as  imposing  on  defendant  the  burden  of  proving 
innocence,  or  as  inconsistent  with  correct  in- 
structions on  burden  of  proof  and  reasonable 
doubt.— State  v.  McDonald,  103  A.  165. 
^=3781(5)  (Me.)  The  presiding  justice  may  in- 
struct that  jury  shall  not  give  credence  to  a 
confession  admitted  in  evidence  if  they  find  it 
to  have  been  improperly  obtained. — State  v. 
Priest,  103  A.  369. 

^=>799  (Conn.)  A  request  to  charge  that  ex- 
pression of  belief  in  guilt  of  accused  by  state's 
attorney  and  iiling  of  an  information  by  him. 
should  not  influence  jury  belonged  to  the  class 
of  requests  which  ordinarily  may  be  given  to 
the  jury  or  not,  according  as  judgment  of  trier 
may  determine. — State  v.  Greenberg,  103  A. 
897. 

«=3800(2)  (N.J.)  A  trial  judge  is  not  required 
to  give  to  the  jury  definitions  or  synonyms  of 
common  English  words  when  used  in  a  statute 
in  their  ordinary  sense.— State  v.  Rombolo,  103 
A.  203. 

®=98I4(3)  (N.J.)  In  prosecution  for  man- 
slaughter in  performing  operation,  under  al- 
legations that  two  certain  instruments  were 
used,  instruction  that  no  inference  could  be 
drawn  from  questions  limiting  possibility  of  do- 
ing the  injury  to  the  use  of  such  two  instru- 
ments was  properly  refused,  where  the  evidence 
warranted  the  inference  of  the  use  of  a  third 
instrument.— State  v.  Young,  103  A.  173. 
«=>8I4(21)  (NJ.)  The  correctness  of  an  in- 
struction to  the  jury  is  tested  by  its  practical 
application  to  facts  of  the  particular  case,  and 
not  by  its  abstract  inerrancy. — State  v.  Rom- 
bolo, 103  A.  203. 

9=3823(8)  (Conn.)  Latter  part  of  instrnctioa 
that  in  a  case  clearly  made  out  evidence  of 
good  character  does  not  in  itself  avail  as  a 
defense,  but  that  in  a  close  case  it  may  be 
sufficient  to  raise  reasonable  doubt  of  guilt,  is 
not  erroneous,  where  first  part  of  instruction 
states  that  jury  must  always  consider  it. — State 
V.  Greenberg,  103  A.  897. 

(H)   R*«aeata    for   laatmetioaa. 

®=>824(10)  (N.J.Sup.)  Where  trial  court  was 
not  requested  to  charge  that  truthfulness  of 
prosecutrix's  testimony  as  to  her  age  was  for 
jury,  failure  to  so  charge  furnishes  no  valid 
ground  for  complaint.— State  v.  Girone,  108  A. 

«=»829(1)  (RI.)  There  was  no  error  in  re- 
fusing to  give  a  requested  charge,  where  the 
charge  given  was  substantially  as  requested. — 
State  v.  Longbottom,  103  A.  099. 
«=s>834(2)  (N.J.)  A  trial  judge  is  not  required 
to  charge  requests  of  counsel  in  preference  to 
language  of  his  own  choosing  correctly  covering 
the  same  points.— State  v.  Rombolo,  103  A.  2^ 

(J)    CnatodTt  Coadnct,   aad   Deltberatloaa 
of  Jury. 

9=3867  (R.I.)  That,  after  case  had  been  reopen- 
ed, state  offered  as  an  exhibit  shovel  with  wbidi 
it  claimed  assault  had  been  committed,  offer  be- 
ing denied,  held  not  to  entitle  defendant  to  have 
bis  motion  to  take  case  from  jury  granted.— 
State  V.  Falcone,  103  A.  961. 

(K)  Verdiet. 

«»877  (N.J.Sup.)  Question  of  guilt  or  inno- 
cence of  conspirators  being  for  jury,  there  was 
no  error  in  permitting  the  jury  to  find  against 
one  without  convicting  another. — State  v.  Sa- 
bato,  103  A.  807. 

18=885  (Del.O.&T.)  I^ws  1917,  e.  266,  pro- 
viding that  in  all  criminal  cases  where  penalty 
is  death,  if  jury  shall  recommend  defendant 
to  mercy  of  court,  it  may  impose  sentence  of 
life  imprisonment  instead  of  death,  means  that 
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jury  shall  so  recommend  only  where  facta  in 
evidence  warrant  it.— State  t.  Jaroslowski,  103 
A.  667. 

Xm.  MOTIONS   FOB   NEW   TBIAI. 
AND  IN  AHBEST. 

<8=>938(1)  (R.I.)  Trial  jadge  hOd  warranted 
in  denying  motion  for  new  trial,  based  on  al- 
leged newly  discovered  comulative  evidence, 
which  with  diligence  might  have  been  procur- 
ed, and  which  would  probably  not  change  re- 
sult, that  another  than  defendant,  found  guilty 
of  manslaughter,  shot  deceased.— State  t. 
D'Ottone,  103  A.  782. 

XV.  APPEAI.   AND   ERROB,   AND 
CERTIORARI. 

(A)  Form    of    Remedy,    JuriBdlotlon,    and 

Rla:Ut  ot  Review. 

€=9l023(l)  (N.J.)  Where  accused  vmw  con- 
victed in  the  Special  Sessions,  and  the  Supreme 
Court  reversed  for  error  in  sentence  but  sus- 
tained conviction  without  remand,  he  could  not 
have  writ  of  error  either  under  2  Comp.  St. 
1910,  p.  1867,  S  144,  providing  for  rendition  of 
the  proper  judgment  in  criminal  appeals,  or 
2  Comp.  St  1910,  p.  1862,  S  134,  providing  that 
writs  of  error  shall  be  writs  of  right  and  issue 
of  course  in  criminal  cases,  or  2  Comp.  St. 
1910,  p.  2208,  p  4,  providing  that  any  person 
aggrieved  by  a  judgment  of  the  Supreme  Court 
may  have  review  by  the  Court  of  Errors  and 
Appeals.— State  v.  Hendrick,  103  A.  179. 

(B)  Presentation  and  Reaervatlon  In  I<ow- 

er  Conrt  of  Groainda  of  Review. 

€=>I043(2)  (N.J.)  In  prosecution  for  man- 
slaughter by  surgical  malpractice,  objection  to 
statement  of  codefendant  whether  he  was  un- 
der indictment  for  the  same  offense,  on  the 
ground  that  it  was  immaterial,  did  not  preserve 
the  objection  that  such  statement  was  incom- 
petent, especially  where  no  motion  to  'strike 
the  witness'  answer,  before  objection  was  tak- 
en, appeared  in  the  record. — State  v.  Young,  103 
A.  173. 

9=3  1044  (N.J.)  Where  counsel  in  summing  up 
goes  outside  testimony,  party  injuriously  af- 
fected in  order  to  be  relieved  must  move  to 
order  remarks  stricken  and  for  charge  that 
they  be  disregarded,  and  mere  objection  does 
not  require  judge  to  strike  remarks,  and  with- 
out request  to  eliminate  there  is  no  ground  for 
review.— State  v.  Terry,  103  A.  238. 
<S=3l054(l)  (N.J.)  In  the  absence  of  any  ex- 
ception taken,  signed,  and  sealed  by  the  court, 
there  is  no  foundation  for  on  assignment  of  er- 
ror challenging  a  ruling  permitting  a  question 
to  be  asked  of  witness.- State  v.  Yoong,  103  A. 
173. 

(C)  Proeeedlnirs     for    Tranafer    of    Canae, 

and   EiSeot   Thereof. 

«=>I069(2)  (Sid.)  Rule  23  of  the  Court  of  Ap- 
peals (80  Atl.  xi),  requiring  appeal  or  writ  of 
error  in  criminal  cases  to  he  taken  within  30 
days  from  judgment  or  sentence,  is  not  incon- 
sistent with  Code  Pub.  Gen.  Laws  1904,  art.  5, 
S  80,  providing  that  criminal  appeals  may  be 
taken  in  the  same  manner  as  in  civil  cases. — 
State  V.  Hardesty,  103  A.  461. 
9=9 1 075  (R.I.)  Defendant  in  criminal  case 
seeking  to  come  to  Supreme  Court  on  excep- 
tions did  not  comply  with  Gen.  Laws  1909,  c. 
298,  i  17,  requiring  deposit  with  clerk  of  es- 
timated fees  for  transcribing  testimony,  where 
hp  gave,  on  last  day  on  which  deposit  can  be 
made,  a  check  payable  to  the  clerk,  which  was 
later  dishonored.— Ex  parte  Wilcox,  103  A.  226. 

(D)  Reeord  and  Proceedingca   Not  in  Rec- 

ord. 

^3>  1 092(13)  (N.J.Sup.)  In  criminal  cases  the 
«ourt   of   review   will   not  consider   exceptions 


which  have  not  been  authenticated  by  the  signa- 
ture and  seal  of  the  trial  judge. — State  v.  Ram- 
age,  103  A.  1043. 

<&=>II05(2)  (N.J.Sup.)  A  certificate  by  trial 
judge  in  a  criminal  case  that  "the  foregoing  is 
the  entire  record  in  this  case"  is  not  adequate 
for  a  review  on  writ  of  error  under  Criminal 
Procedure  Act,  f  136.— State  v.  Ramage,  103 
A.  1043. 

<8=»l  120(1)  (N.J.)  Where  the  appeal  in  a 
criminal  case  is  brought  up  under  Criminal 
Procedure  Act,  §  136,  providmg  for  a  return  of 
the  entire  record,  errors  in  the  admission  of 
testimony  may  be  considered,  regardless  of 
whether  there  is  an  objection  or  exception. — 
State  V.  Young,  103  A.  173. 
4=>  1120(8)  (NJ.)  Before  a  party  may  avail 
himself  on  an  appeal,  based  upon  bills  of  ex- 
ceptions, of  an  error  committed  by  a  court  in 
the  admission  of  testimony,  it  must  appear 
from  the  record  that  the  attention  of  the  court 
was  directed  to  the  ground  relied  on.— State  v. 
Young,  103  A.  173. 

(B)  Aaslarnment  o'f  Brrora  and  Brlefa. 

9=31129(2)  (N.J.Sup.)  Assignments  of  error, 
based  on  a  bill  of  exceptions  exhibiting  matters 
properly  reviewable  on  strict  writ  of  error,  do 
not  take  the  place  of  the  causes  of  reversal  re- 
quired by  Criminal  Procedure  Ac^  I  137.— 
State  V.  Ramage,  103  A.  1043. 
«=  1 130(4)  (N.J.)  Where  writ  of  error  to  Su- 
preme Court  was  agreed  to  be  submitted  on 
briefs,  but  no  brief  was  filed  by  plaintiff  in 
error  within  time  limited  by  rule  35  of  the 
Court  of  Appeals,  under  rule,  as  amended  May 
19,  1914,  the  writ  must  be  dismissed.— State  v. 
Johnson,  103  A.  187. 

(6)  Review. 

<S=>II47  (N.J.Snp.)  Refusal  to  direct  jury  to 
acquit  at  close  of  state's  case,  being  a  matter 
of  discretion,  is  not  reviewable  on  strict  bill 
of  exceptions  and  assignment  of  error. — State 
V.  Sabato,  103  A.  807. 

9=>II49  (N.J.Sup.)  Discretion  of  court  on  mo- 
tion to  quash  indictment  is  not  reviewable  on 
error.— State  v.  Rubin,  103  A.  390. 
9=>l  153(1)  (N.J.Sup.)  Refusal  to  retire  jury 
while  counsel  for  defendant  was  cross-examin- 
ing a  witness  as  to  whether  an  alleged  confes- 
sion of  defendant  was  voluntary,  being  a  mat- 
ter within  discretion  of  trial  court,  will  not 
warrant  reversal  in  absence  of  abuse  of  dis- 
cretion.—State  V.  Girone,  103  A.  803. 
9=»l  158(1)  (N.J.)  The  merits  of  the  case  can- 
not be  properly  considered  in  the  Court  of  Er- 
rors and  Appeals,  which  deals  exclusively  with 
the  legal  questions  presented  by  the  record. — 
State  V.  Young,  103  A.  173. 
<S=»1 158(2)  (N.J.)  It  is  only  where  there  it>  no 
testimony  to  support  a  verdict,  and  a  motion  is 
made  for  a  direction  of  a  verdict  of  not  guilty, 
and  such  motion  is  refused,  that  such  refusal 
may  be  properly  assigned  as  error,  reviewable 
by  the  Court  of  Errors  and  Appeals.— State  v. 
Young,  103  A.  173. 

9=31158(4)  (Me.)  Whether  an  aUegcd  confes-'" 
sion  is  involuntary  or  voluntary  is  a  question 
of  fact  to  be  determined  by  the  presiding  jus- 
tice on  evidence  offered  by  both  sides ;  hence 
his  ruling  on  such  question  can  be  reversed  only 
when  the  court  can  find  as  matter  of  law  that 
the  confession  was  involuntary  in  the  legal 
sense.— State  v.  Priest,  103  A.  3^. 
9=1159(2)  (N.J.)  Though  the  evidence  is  so 
meager  that  the  Court  of  Errors  and  Appeals 
might  think  that  a  motion  for  new  trial  should 
prevail,  such  situation  afforded  no  legal  ground 
for  disturbing  a  conviction. — State  v.  Young,  1()3 
A.  173. 

9=>  1 1 69(2)  (Conn.)  Admission  of  newspaper 
article   concerning  an   undisputed  fact  in   the 
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case  could  do  no  harm. — State  v.  Greenberg, 
108  A.  897. 

€=>II69(3)  (R.t)  Defendfaut  waB  not  preju- 
diced by  evidence  to  effect  that,  after  assault, 
he  was  not  seen  in  town  where  assault  was 
committed  for  1%  years,  where  on  cross-ex- 
amination he  testified  that  be  was  "kind  of 
afraid"  and  stayed  away  for  a  year  and  a  half. 
—State  y.  Falcone,  103  A.  961. 

^=9(169(5)  (R.I.)  Where  indictments  for  aiding 
abortion  resulting  in  death  and  having  carnal 
knowledge  of  victim  were  tried  together,  held 
harmful  effect  of  admission  in  evidence,  of  that 

5 art  of  victim's  dying  declaration  to  effect  that 
efendant  was  responsible  for  pregnancy,  was 
not  removed  by  charge. — State  t.  Johnson,  103 
A.  741. 

®=>  1 169(11)  (Conn.)  Evidence  held  so  incon- 
sistent with  accidental  or  innocent  administra- 
tion of  poison  as  to  render  it  reversible  er- 
ror to  admit  evidence  of  other  unconnected 
killings  by  poison.— State  y.  Oilligan,  103  A. 
649. 

<g=»l  169(12)  (N.J.Sup.)  Where  one  accused  of 
murder  has  pleaded  guilty  to'  a  charge  of  rob- 
bery arising  out  of  the  same  transaction,  and 
pleads  autrefois  convict,  admission  of  a  con- 
fession, which  adds  nothing  to  the  plea  of 
guilty  is  not  prejudicial  error,  although  the 
confession  was  obtained  by  holding  out  hope  of 
advantage.— State  v.  Mowser,  103  A.  805. 
<S=a 1 1701/2(5%)  (Me.)  Harm,  if  any,  in  cross- 
examination  of  accused  by  the  court  reflecting 
on  his  credibility,  held  negligible  in  view  of  over- 
whelming proof  of  guilt.— State  v.  Priest,  103 
A.  350.       , 

€=>l  172(1)  (Conn.)  In  perjury  prosecution, 
error  in  leaving  determination  of  materiality 
of  accused's  former  testimony  to  jury  was 
harmless  to  accused,  where  facts  showed  tes- 
timony was  material.— State  v.  Greenberg,  103 
A.  897. 

€=»I178  (N.J.Suj).)  Where  no  argument  was 
made  by  counsel  in  support  of  contention  that 
rulings  complained  of  were  erroneous,  and  no 
reason  suggested  to  court  as  a  basis  for  its 
so  holding,  such  ground  for  reversal  will  be 
deemed  abandoned.— State  v.  Sabato,  103  A. 
807. 

(H)  Determlnattoa     snA     DUpoaltton     ol 
Caase. 

«=3M86(2)  (N.J.)  In  trial  of  an  indictment 
and  after  state  had  rested,  defendant  by  the 
denial  of  motion  for  a  mistrial  because  one  of 
the  jurors  was  a  juror  on  the  former  trial  of 
same  indictment  did  not  "suffer  manifest  wrong 
or  injury"  within  Criminal  Procedure  Act,  J 
136.— State  v.  Rombolo,  103  A.  203. 

"Wrong  or  injury,"  as  used  in  Criminal  Pro- 
cedure Act,  §  136,  relating  to  review,  means  in- 
jury resulting  from  wrong,  i.  e.,  from  judicial 
action  either  violating  legal  principles  or 
amounting  to  an  abuse  of  discretion. — Id. 

CROPS. 

See  Landlord  and  Tenant,  <e=>327. 

CROSS-EXAMINATION. 

See  Witnesses,  «=>387. 

CROSSINGS. 

See  Railroads,  €=>99,  307-350. 

CRUELTY. 

See  Divorce,  <8='27,  116. 

CURATIVE  ACTS. 

See  Constitutional  Law,  <S=»48;   (bounties,  ^=» 
124,  154;    Statutes,  <S=>104. 


CURTESY. 

See  Dower ;   Statutes,  ®=>115. 

®=»l  (N.J.Ch.)  An  estate  of  curtesy  arises 
out  of  the  marriage  relation  and  becomes  con- 
summate in  the  hasband  on  the  death  of  the 
wife,  but  does  not  descend  to  him. — ^Reese  v. 
Stires,  103  A.  079. 

Tennncy  by  the  "curtesy"  is  where  a  man 
marries  a  woman  seised  of  an  estate  of  in- 
heritance and  has  by  her  issue  bom  alive 
which  was  capable  of  inheriting  her  estate. 
In  this  rase,  on  the  death  of  his  wife,  he  holds 
the  lands  for  his  life  as  tenant  by  the  curtesy. 

CUSTOMERS. 

Se$  Negligence,  «=>32,  50, 121, 134, 136. 

CUSTOMS  AND  USAGES. 

See  Railroads,  «=>282,  8S6,  400. 

®=>I5(1)  (Md.)  In  an  action  on  a  contract  of 
employment,  whereby  the  employ^  was  to  re- 
ceive a  drawing  salary  to  be  based  on  a  5  per 
cent,  commission  basis  on  net  amount  of  ship- 
ment of  orders,  evidence,  showing  a  custom  or 
usage  in  the  wholesale  shoe  trade  in  Baltimore 
as  to  traveling  expeuses  under  such  a  contract; 
was  admissible. — Himmel  t.  Levinstein,  103  A. 
848. 

^=322  (Md.)  In  an  employe's  action  for  com- 
pensation, an  instruction  on  custom  as  to  draw- 
ing accounts  failing  to  submit  its  uniformity 
and  the  employe's  knowledge  of  the  custom 
held  erroneous. — Himmel  v.  Levinstein,  103  A. 
848. 

CY  PRES. 

Se«  Charities,  «=337. 

DAMAGES. 

See  Appeal  and  Brror,  ^s>1004;  Assault  and 
Battery,  iS=330,  40 ;  Death,  <8=395,  99 ;  Ease- 
ments, <E=70;  Landlord  and  Tenant,  ^=348; 
Libel  and  'Slander,  ®=»121 ;  Malicious  Prose- 
cution, «=>68;  New  Trial,  «=s>76 ;  Sales,  *=» 
360.  384,  418;  Trespass,  <8=>4O-50;  Trial, 
<6=»296. 

m.  GROUNDS  Aim   SUBJECTS  OF 
GOMPENBATORT    DAMAGES. 

(A)  Direct  or  Remote,  Contingent,  or 
Prospective,  Consequences   or   Losses. 

€=>40(2)  (Conn.)  For  breach  of  building  con- 
tract partially  performed,  rule  as  to  damages  is 
profits  contractor  would  have  realised  after 
deducting  from  contract  price  cost  of  materials 
and  labor.— Warner  v.  McLay,  108  A.  113. 
^950  (Pa.)  In  estimating  damages  for  person- 
al injury  resulting  in  disfigurement  or  deform- 
ity, jury  may  take  such  factf  into  consideration, 
and  allow  for  mental  suffering  which  is  natural 
and  necessary  result  of  injury. — Stadebaker  v. 
Pittsburgh  Rys.  Co.,  103  A.  532. 

(B)  AKKravatlont   mtlsatloa,  and   Redne- 

tloa  of  I<oss. 

€=>62(2)  (Conn.)  It  is  ordinary  care,  and  not 
mere  good  faith,  in  selecting  a  physician  and 
the  treatment  to  be  followed,  that  Will  pre- 
vent diminution  of  recovery  for  injury,  though 
other  treatment  might  have  effected  an  ear- 
lier cure. — Flint  v.  Connecticut  Hassam  Pav- 
ing Co.,  103  A.  840. 

VI.  HEASURE   OF  DAMAGES.      ' 
(B)  Injories    to    Propertr. 

®=>I08  (N.H.)  Unless  circumstances  render  a 
division  necessary,  the  logical  and  proper 
method  of  computing  damages  for  injuries  to 
a  part  of  land  is  to  treat  the  estate  as  a 
whole. — Barker  t.  Publishers'  Paper  Co.,  103 
A.  757. 
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«=>IIO  (N.H.)  In  the  fixing  of  damB^es  for 
permanent  injuries  to  land,  the  owner  is  enti- 
tled to  its  value  for  the  most  profitable  pur- 
pose it  could  Lave  been  put  to. — Barker  v. 
PubUshers'  Paper  Co.,  103  A.  757. 

vxi.  utadeqttate   and   EXCESSXVI! 

DAMAGES. 

«=>I32(5)  (Me.)  Verdict  cf  $5,250,  for  injuries 
to  a  married  woman,  2S  ^ears  old,  subsequent- 
ly causing  a  miscarriage  and  making  bearing  of 
child  impossible,  held  not  eicessive.— Avery  v. 
Thompson,  103  A.  4. 

«=»I32(6)  (Pa.)  Verdict  of  $3,750  awarded  to 
a  brakeman  in  a  mine  for  a  fracture  of  the 
pelvic  bone,  causing  some  inconvenience,  but 
no  substantial  loss  of  earning  power,  held  ex- 
cessive and  reduced  to  $2,500.— Whittaker  v. 
VaUey  Camp  Coal  Co.,  108  A.  584. 

vm.  piiEADnro,  evidence,  and 

ASSESSaXENT. 
(B)   BTldence. 

«s»l66(l)  (N.J.)  Where  jury  might  find  that 
original  breaking  of  servant's  leg  was  proximate 
cause  of  second  breaking,  evidence  as  to  time 
servant  lost,  as  result  of  second  breaking,  and 
cost  of  medical  attendance,  was  competent. — 
Duffy  V.  Bates.  103  A.  243. 
^s»l77  (Conn.)  In  an  action  by  a  building  con- 
tractor for  breach  of  contract,  evidence  of  a 
subcontractor  as  to  amount  paid  bim  was  ad- 
missible to  sustain  plaintlFs  allegations  and 
claim  as  to  expenditure  for  work  and  materials 
furnished  in  part  performance.— Warner  v.  Mc- 
Lay,  103  A.  113. 

(C)  Proceedinsa  (or  Aaseaiinieiit. 

^=>2I8  (Conn.)  In  an  action  by  a  building  con- 
tractor for  breach  of  contract  partly  perform- 
ed, it  was  not  sufiSdent  to  instruct  on  question 
of  loss  of  profits  that  plaintiff  was  entitled  to 
recover  for  his  necessary  expenditures,  and 
also  a  reasonable  profit  on  his  contract,  whi:h 
may  be,  as  plainuff  claimed,  ten  per  cent.— 
Warner  v.  McLay,  103  A.  113. 
^=>223  (N.H.)  In  trespass,  an  exception  to  an 
assessment  of  damages  upon  ground  that  there 
was  no  evidence  to  warrant  a  finding  of  more 
than  nominal  damages,  was  too  late,  where  no 
objection  was  made  until  after  the  case  was 
submitted  and  the  findings  made.— Barker  v. 
Publishers'  Paper  Co.,  103  A.  757. 

DAMS. 

See  Waters  and  Water  Courses,  •s>63,  156, 
15&-167. 

DAYS. 

See  Evidence,  «=>17. 

DEAFNESS.   . 

See   MnKter  and  Servant,   €=»276:   Railroads, 
«8=».325. 

DEATH. 

See  Evidence,   i@=33t8;    Partnership,  «s>255; 
Wills,  «=»53S,  545,  602;    Witnesses,  •8s»255. 

n.  ACTIONS   FOR    CATTSING   DEATH. 
(A>  RlKht  o<  Aetlon  and  Defeases. 

€=9lO(N.H.)  Action  to  recover  for  death  caus- 
ed by  physician's  abandoning  patient  is  action 
of  tort  for  personal  iojuries  to  person  within 
meaning  of  Pub.  St.  1901,  c.  191.  if  8-13,  pro- 
viding such  an  action  shall  survive,  etc. — 
Cochran  v.  Laton,  103  A.  658. 

(B)  Damagrea,   Forteltare,    or   Fine. 

<8=>95(2)  (R.I.)  Under  Gen.  Laws  1909,  c.  283, 
I  14,   an   action   for  wrongful  death   must   be 


considered  as  if  brought  in  behalf  of  decedent's 
estate,  and  damages,  whether  deceased  be  an 
adult  or  a  minor,  are  the  present  value  of 
decedent's  gross  earnings,  based  upon  his  life 
expectancy,  less  necessary  outlay. — Dimitri  v. 
Peter  Cienci  &  Son,  103  A.  1029. 

In  computing  damages  from  the  death  of  a 
minor,  nnder  Gen.  Laws  1909,  c.  283,  §  14, 
the  amount  of  decedent's  earnings  during  mi- 
nority or  before  emancipation  are  not  to  be  con- 
sidered in  ascertaining  his  gross  prospective 
earnings.— Id. 

<©=»99(3)  (Pa.)  A  verdict  of  $5,013  for  the 
death  of  plaintiffs'  14  year  old  son  was  grossly 
excessive,  and  was  properly  reduced  to  $2,- 
8G4.T9,  representing  the  estimated  ]>robBble 
earnings  of  the  deceased  during  minority,  less 
the  cost  of  his  maintenance  and  education. — 
Nevins  v.  Delaware  &  Hudsofl  Co.,  103  A. 
1017. 

(F)  Trial,  Jndanaent,  and  ReTtevr. 

«=3l03(3)  (Me.)  Although  nnder  Rev.  St.  c. 
87,  I  48,  the  person  for  whose  death  action  is 
brought  is  presumed  to  have  exercised  due  care, 
case  need  not  necessarily  be  submitted  to  jury, 
since  question  is  to  be  determined  from  all  the 
evidence.- Levesque  v.  Dumont,  103  A.  737. 

DEBTOR  AND  CREDITOR. 

See  Bankruptcy;  Chattel  Mortgages.  <3=3l85; 
Compositions  with  Creditors;  Fraudulent 
Conveyances :  Guaranty,  $=977 ;  Marshaling 
Assets  and  Securities. 

DECEDENTS. 

See  Descent  and  Distribution;  Executors  and 
Administrators;    Witnesses,   d=>144-178. 

DECEIT. 

See  Fraud. 

DECLARATION. 

See  Pleading,  «s>3S^. 

DECLARATIONS. 

See  Abortion,  «=9lO;  Criminal  Law,  ®=»413; 
Evidence,  9=9266 ;  Homicide,  <8=>214 ;  Plead- 
ing, <8=>24& 

DEDICATION. 

X.   NATXnEtE  AND  BEQinSITES. 

<g=»l9(5)  (N.J.Ch.)  Where  filed  plat  showed 
parcels  of  ground  as  "Turner  Park '  and  "Sing- 
er Park,"  and  lota  were  sold  by  reference  to 
such  plat,  there  was  a  dedication  of  such  par- 
ceU  to  the  public— Bozarth  v.  Egg  Harbor  (jity, 
103  A.  405. 

®=>I9(5)  (Pa.)  Where  owner  of  land  in  mu- 
nicipality plots  and  sells  the  lots  as  laid  out 
on  an  adopted  plan,  showing  streets  and  al- 
leys, there  is  an  implied  covenant  by  him  that 
such  streets  and  alleys  shall  be  forever  open 
to  public  use. — Henderson  v.  Young,  103  A 
719. 

Where  an  owner  of  land  in  a  municipality 
plots  it  and  sells  the  lots  as  laid  out  on  an 
adopted  plan,  there  is  a  dedication  of  streets 
and  alleys  shown  as  highways  for  the  public 
use.— Id. 

€=331  (Pa.)  A  road  may  become  public  high- 
way by  dedication  and  acceptance  by  public 
without  formal  action  by  municipality. — Felt  v. 
Borough  of  West  Homestead,  103  A.  508. 

DEEDS. 

See  Covenants ;  Evidence,  €=»419 ;  Fraudulent 
Conveyances;     Mines   and   Minerals,   ®=355; 
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Mortgages ;   Reformation  of  Instruments,  ^s> 
45 ;  Waters  and  Water  Courses,  €=>156. 

Z.  BEQTTISXTES   AXD   VAIJDITT. 

(E)   Validity. 

^s>69  (NJ.)  Conveyance  made  by  aged,  in- 
firm, and  ignorant  grantor  under  erroneous  im- 
pression of  its  legal  effect,  created  by  independ- 
ent adrice  on  which  she  might  and  did  rely, 
would  be  set  aside  on  conTincing  proof  of  such 
facts.— Wholey  v.  Sullivan,  103  A.  375. 

HI.  CONSTRUCTION   ASH  OPERA- 
TION. 
(A)  General  Rule*  of  Coiwtractlaa. 

<8=>93  (Me.)  The  intention  of  the  parties,  if  it 
can  be  discovered,  controls  the  construction  of 
a  deed. — Portland  Sebago  Ice  Co.  v.  Phinney, 
103  A.  150. 

(D)  BxeepUons  aad  Reserratloua. 

€=>I37  (Me.)  Exception  in  deed  is  part  of 
thing  granted  and  of  thing  in  being  at  time  of 
grant.— Worcester  v.  Smith,  103  A.  66. 
Q=»I38  (Me.)  Whether  provision  in  deed  was 
intended  as  exception  or  reservation  must  be 
determined,  not  only  from  language  used,  but 
from  all  circumstances  surrounding  transaction. 
—Worcester  v.  Smith,  103  A.  65. 

Where  deed  divided  farm  between  owners  in 
common,  a  provision  that  grantor  should  have 
half  income  from  gravel  in  certain  lots  held  ex- 
ception, and  not  reservation,  in  view  of  fact 
that  the  income  had  previously  been  divided 
equally  between  owners,  and  that  gravel  de- 
posit constituted  enterprise  distinct  from  that 
of  farming. — Id. 

®=B|40  (Me.)  Exception  in  deed  is  operative 
after  grantor's  death,  although  containing  no 
words  of  inheritance  since  grantor  never  part- 
ed with  his  title.— Worcester  v.  Smith,  103  A. 
65. 

Provision  <  in  deed  that  grantor  should  have 
half  income  from  gravel  in  certain  lots  where 
now  opened,  etc.,  held  to  include  income  from 
gravel  pits  subsequently  opened  on  specified 
lots.- Id. 

€=>I4I  (Me.)  Reservation  in  deed  vests  in 
grantor  some  new  right  or  interest  that  did 
not  exist  in  him  before,  and  operates  as  im- 
plied grant.— Worcester  v.  Smith,  103  A.  65. 

(E)  Comdttlona  and  Reatrlctlona. 

cS=3|47  (N.J.Ch.)  Condition  annexed  to  con- 
veyance in  fee  that  grantee  shall  pay  grantor 
or  his  heirs  annual  rent  and  in  default  grantor 
may  enter  is  valid  condition  subsequent.— Ocean 
Front  Improvement  Co.  v.  Ocean  City  Gardens 
Co.,  103  A.  419. 

DE  FACTO  CORPORATIONS. 

See  Municipal  Corporations,  ^=»17. 

DEFAULT  JUDGMENT. 

See  Judgment,  «=>138-176. 

DEFEASIBLE  FEES. 

See  Wills,  <8=>602. 

DEFINITIONS. 

See  Criminal  Law,  €=>800. 

DELEGATION  OF  POWER. 

See  Constitutional  Law,  9=352,  63. 

DELIVERY. 

See  Sales,  <g=5>79,  161-176,  201. 

DELUSION. 

See  Wills,  <8=>56. 


DEMAND. 

See  limitatioii  of  Actions,  «=>66 ;  Handamni; 
«=>14. 

DEMONSTRATIVE  BEQUESTS. 

See  Wais,  «=>755,  813. 

DEMURRER. 

See  Equity,  <8=9215 ;   Pleading,  «=>214. 

DEPENDENT. 

See  Master  and  Servant,  <S=>38S,  409b 

DEPOSITS. 

See  Banks  and  Banking,  $=>154;  limitation 
of  Actions,  «=>66. 

DERRICKS. 

See  Master  and  Servant,  4=>117. 

DESCENT  AND  DISTRIBUTION. 

See  Curtesy;  Dower;  E^xecutors  and  Adminis- 
trators; Statotes,  4ss>115;  Taxation,  4=> 
84,  867-897;    Wills. 

I.   NATURE  AND  COXTRSE  IN  OEN- 
ERAI.. 

«=»!  (N.J.Ch.)  In  the  law  of  real  estate,  "de- 
scent" means  hereditary  succespion  to  the  title 
to  lands  by  heirs  at  law  on  the  death  of  an 
ancestor. — Reese  v.  Stires,  103  A.  679. 

a.  PERSONS    ENTITi:.ED    AND    THEDB 
RESPECTIVE   SHARES. 
(A)  Heirs  and  Next  of  Kin. 

«=»35  (N.J.)  Under  Act  Jan.  29,  1817  (P.  L.  p. 
8),  half-brother  of  the  intestate,  not  of  the 
blood  of  the  ancestor  from  whom  the  estate 
came,  does  not  take  the  estate  to  the  exclusion 
of  the  aunt  of  the  intestate,  being  the  sister  of 
the  ancestor  from  whom  the  estate  descended. 
—Eckel  T.  Brehm,  103  A.  187. 

m.   RIGHTS  AND  I.IABTT.TTE8  OF 

HEIRS  AND  DISTRIBUTEES. 

(B)  Advancements. 

«=s>l03  (Pa.)  Where  testator  by  will  charged 
his  children  with  advancements  his  subsequent 
contract  to  sell  land  to  son,  leaving  balance  pay- 
able as  they  might  mutually  agree,  did  not  make 
the  amount  due  under  such  contract  an  advance- 
ment.—In  re  Whitehead's  Estate,  103  A.  502. 

DESCRIPTION. 

See  Wills,  <8=561-587. 

DESERTION. 

See  Divorce,  «=337. 

DESIGN. 

See  Bailment,  «=>31;    Omtracts,  «=»28w 

DETECTIVES. 

See  Oiminal  Law,  €=»519. 

DIRECTING  VERDICT. 

See  Criminal  Law,  ©=9753 ;  Trial,  <S=>143,  177. 

DISCHARGE. 

See  Bankruptcy,  ®=»426;  Compositions  with 
Creditors ;  Compromise  and  Settlement ;  Con- 
tracts, <e=>300;  Criminal  Law,  ®=>S67: 
Guaranty,  9=s>66,  70;    Principal  and  Surety, 


ity,  * 
-121: 


Release. 
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DISCLOSURE. 

See  Gamisliment,  4=»141. 

DISCOVERED  PERIL 

See  Negligence,  <0=983;  Railroads,  «=»390; 
Street  Railroads,  «=fl08, 118. 

DISCRETION  OF  COURT. 

Bee  Appeal  and  Error,  <8=»942-882;  Continu- 
ance, «=?;  Criminal  Law,  «=3683,  1147, 
1163;  Divorce,  4=3211;  Specific  Perform- 
ance, 4=s>8. 

DISFIGUREMENT. 

See  Damages,  4=»50. 

DISHONOR. 

See  Bills  and  Notes,  ie=>412. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  «=»792 ;  Judgment,  4=> 
670. 

n.  mVOIiUITTABT. 

4=»67  (Conn.)  A  motion  to  erase  a  case  from 
the  docket  should  contain  no  affirmative  allega- 
tions requiring  proof. — Equitable  Truet  Co.  of 
New  York  v.  Plume,  103  A.  940. 
4=>73  (Conn.)  A  motion  to  erase  a  case  from 
the  docket  is  to  be  determined  as  a  demurrer 
or  a  motion  to  quash,  by  the  facts  of  record. — 
Equitable  Trust  Co.  of  New  York  v.  Plume.  103 
A.  940. 

A  motion  to  erase  a  case  from  the  docket, 
wherein  a  foreign  trust  company  sues  as  execu- 
tor, raises  the  right  of  such  trust  company  to 
act  as  executor.— Id. 

«=»75  (Pa.)  Where  a  petition  to  open  Judg- 
ment against  surety  for  full  amount  of  default 
could  not  be  granted  on  contention  that  con- 
viction of  embezzlement  measured  recovery 
a([ainst  him,  the  petition  would  be  dismissed 
witKout  prejudice  to  any  defense  to  action  on 
judgment  or  bond. — Commonwealth  v.  Sitler, 
103  A.  925. 

DISORDERLY  HOUSE. 

See  Gaming,  «=a76. 

DISSEISIN. 

See  Tenancy  in  Common,  ^=>1^ 

DISSOLUTION. 

See  Abatement  and  Revival,  $=339;  Attach- 
ment, «=s>227-249;    Corporations,  <&=s>617. 

DISTRIBUTION. 

See  Descent  and  Distribution. 

DIVIDENDS. 

See  Trusts,  «s»272. 

DIVISIBLE  CONTRACTS- 

See  Sales,  <S=>62. 

DIVORCE. 

See  Partition.  ^=>1Q. 

I.  NATUBE  AND  FORM  OF  REMEDT. 

4s»l  (R.I.)  In  this  country  the  subject  of  di- 
vorce is  statutory,  and  no  court  can  grant  a  di- 


vorce except -for  parties  for  whom  the  statute 
makes  provi8ion.--Crow  v.  Crow,  103  A.  739. 

n.  OBOUNDS. 

«=»27(3)  (N.J.Ch.)  Where  husband,  who  had 
children  by  former  marriage,  became  angry 
over  his  wife's  treatment  of  them,  and  struck 
her,  and  used  vile  language  toward  her,  and 
also  refused  her  money  she  thought  necessary, 
he  was  not  guilty  of  "extreme  cruelty,"  en- 
titling wife  to  divorce  from  bed  and  board. — 
Thomas  v.  Thomas,  103  A.  675. 
4=937(5)  (N.J.Ch.)  Under  the  divorce  act  invol- 
untary confinement  of  a  wife  in  an  insane  asylum 
after  her  continued  desertion  for  two  years, 
t>ut  before  the  husband's  suit  for  divorce  on 
ground  ot  desertion,  held  a  defetse  to  the  suit — 
Gordon  t.  Gordon,  103  A.  31. 
<8=>37(8)  (N.J.Ch.)  Where  husband  had  repeat- 
edly asked  wife  to  go  back  and  live  with  him, 
and  her  expressions  and  conduct  indicated  that 
further  efforts  to  induce  her  to  return  would  be 
unavailing,  husband  held  excused  from  making 
further  efforts.— McCauley  v.  McCauley,  103  A. 
20. 

«=>37(15)  (N.J.Ch.^  That  their  separation  was 
more  the  fault  of  the  husband  than  the  wife 
did  not  prevent  the  wife's  desertion  becoming 
one  against  the  husband'H  will,  and  therefore 
obstinate. — McCauley  v.  McCauley,  103  A.  20. 
«=»37(18)  (N.J.Ch.)  A  wife  voluntarily  confined 
in  an  Insane  asylum  as  a  lunatic  cannot  be 
guilty  of  desertion  within  the  divorce  act.— ^r- 
don  V.  Gordon,  103  A.  31. 
«=s>37(22)  (Md.)  A  husband,  who,  without  jus- 
tification tneretor.  accuses  wife  of  infidelity, 
charges  her  with  adultery,  calls  her  insulting 
names,  and  strikes  her,  and  by  such  course  of 
treatment  compels  her  to  leave  him,  will  be 
deemed  to  have  deserted  and  abandoned  her 
within   Code   Pub.  Civ.   Laws,  art.  16,   |  38, 

&roviding  that  a  divorce  a  mensa  et  thoro  may 
E  granted  for  abandonment  and  desertion. — 
Pattison  V.  Pattison,  103  A.  977. 
«=>37(22)  (N.J.Ch.)  Only  the  husband's  guilt  of 
a  matrimonial  offense  will  justify  the  wife  in 
leaving  him.— McCauley  t.  McCauley,  103  A.  20. 

m.  DEFENSES. 

«=s>38iA  [New.  vol.  19  Key-No.  Series]  (N.J.) 
Where  husband  establishes  his  wife's  adultery, 
his  motives  in  seeking  divorce  are  immaterial 
except  to  test  his  credibility  as  witness. — Wille 
T.  Wille,  103  A.  74. 

«s>46  (N.J.Ch.)  Where  wife,  whose  husband 
had  children  by  former  marriage,  by  her  treat- 
ment of  such  children  brought  on  bursts  of 
anger  on  part  of  husband,  causing  him  to 
strike  her  and  use  vile  language,  she  was  not 
entitled  to  divorce  from  bed  and  board  hav- 
ing provoked  such  acts.- Thomas  v.  Thomas. 
103  A.  675. 

*=»49(1)  (R.I.)  That  petitioner  after  swear- 
ing to  her  petition  for  divorce  returned  to  her 
home,  where  she  remained  for  three  days  until 
service  of  citation  on  defendant,  performing  her 
usual  household  duties  and  occupying  her  hus- 
band's bed,  held  not  to  constitute  "condona- 
tion," where  there  was  no  sexual  intercourse, 
etc.— Sayles  v.  Sayles,  103  A.  225. 
«=355  (NJ.Ch.)  Under  Divorce  Law,  g  28, 
providing  that  if  both  parties  have  committed 
adultery  not  condoned  no  divorce  shall  be 
decreed,  where  evidence  satisfies  court  that 
defendant  is  guilty  of  adultery,  and  evidence 
to  sustain  de^ndant's  cross-petition  is  insuffi- 
cient, a  decree  nisi  for  petitioner  will  be  grant- 
ed.—Drake  V.  Drake,  103  A.  673. 
«=>56  (N.J.Ch.)  That  both  husband  and  wife 
were  extremely  anxious  to  be  divorced  did  not 
amount  to  collusion  defeating  a  divorce. — Mc- 
Cauley V.  McCauley.  103  A.  20. 
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IV.  XnUBDICTIOK,  PBOOEEDINOS, 
Ain>  KELIEF. 

(A)  Jarladletlon,  Venne,  and  Limitation*. 

<S=»62(2)  (R.I.)  Under  Gen.  Laws  1909,  c.  247, 
i  8,  providing  that  petitioner  for  divorce  from 
bed,  board,  and  future  cohabitation  shall  be  a 
domiciled  inhabitant  of  state,  a  court  has  no 
jurisdiction  to  grant  such  divorce  to  a  nonresi- 
dent.—Crow  V.  Crow,  103  A.  739. 
«5>62(3)  (R.I;)  Gen.  Laws  1909,  c.  2S9,  g  13, 
authorizing  amrmative  relief  to  respondent  in 
divorce  proceedings  without  cross-petition,  en- 
ables respondent  to  obtain  on  his  answer  the 
relief  to  which  he  would  be  entitled  on  a  cross- 
petition,  and  gives  no  jurisdiction  to  grant  non- 
resident respondent  a  divorce  from  bed,  board, 
and  future  cohabitation ;  the  court  having  no 
jurisdiction  to  grant  such  relief  on  a  cross-peti- 
tion.—Crow  V.  Crow,  103  A.  739. 

Although  a  nonresident  cannot,  under  Gen. 
Laws  1909,  c  247,  f  8,  petition  for  divorce  from 
bed  and  board,  he  may,  under  Gen.  Laws  1909, 
c  247,  §  10,  petition  for  absolute  divorce  where 
respondent  has  been  resident  for  two  years. — Id. 
«=»62(5)  (Del.Super.Ct)  Under  Rev.  Code 
191,'>,  {  3014.  the  court  in  divorce  cases  obtains 
no  jurisdiction  on  service  by  publication,  unless 
plaintiff  was  a  bona  fide  resident  when  the  cause 
of  action  arose  and  has  so  continued,  or  that, 
since  the  cause  of  action  arose,  plaintiff  for  the 
two  years  preceding  commencement  of  the  ac- 
tion was  a  bona  fide  resident  of  the  state. — Dos- 
well  V.  Dosweli;  103  A.  17. 
«=>62(6)  (N.H.)  Under  Pub.  St.  1901,  c.  175, 
{{  3,  4,  held  that,  although  plaiutia:  had  left 
state  where  suit  was  brought  and  where  he 
had  had  his  domicile,  and  retained  no  home 
there  in  a  physical  sense,  the  court  had  ju- 
risdiction to  grant  divorce  where  he  had  ac- 
?ulred  no  new  domicile.— Hanson  ▼.  Hanson, 
03  A.  307. 

(D)  Krldenee. 

4s»l09  (R.I.)  Presumption  of  sexual  cohabita- 
tion and  therefore  of  condonation  from  fact  that 
petitioner  occupied  same  bed  with  her  husband 
for  a  brief  period  after  final  act  of  cruelty  of 
which  she  complains  could  be  rebutted. — Sayles 
T.  Sayles,  103  A.  225. 

^=3ll6  (R.I.)  In  suit  by  wife  for  divorce,  tes- 
timony as  to  acts  of  personal  violence  t)n  part  of 
defendant's  father  committed  in  defendant's 
presence  and  apparently  with  his  approval  was 
admissible.— Sayles  v.  Sayles,  103  A.  225. 
^=3 1 29(1)  (Md.)  In  an  action  for  divorce  on 
the  ground  of  adultery,  divorce  will  be  grant- 
ed only  on  clear  and  convincing  proof  of  the 
adulterous  act.— Pattison  ▼.  Pattison,  103  A. 
977. 

In  an  action  for  divorce,  evidence  held  insuf- 
ficient to  prove  defendant  guilty  of  adultery. 
—Id. 

4=>I29(16)  (NJ.)  Evidence  regarding  wife's 
obscene  character  and  compromising  circum- 
stances under  which  she  and  her  alleged  para- 
mour were  discovered  held  to  establish  adulterv 
justifying  divorce.— Wille  v.  Wille,  103  A.  74. 

<Gi)   DUmlaaal,  Trial  or  Bearing,  and  Ife'n 
Trial. 

e=>\50(l)  (N.J.Cb.)  In  suit  for  divorce,  the  ex- 
ception should  have  been  to  general  finding  that 
the  charge  had  not  been  fully  proved,  and  excep- 
tions to  specified  findings  not  controlling  on  the 
<)ue«tions  at  issue  were  not  proper. — McGauley 
v.  McCauley,  103  A.  20. 

In  suit  for  divorce,  exception  heUd  a  sufficient 
«xception  to  the  master's  report. — Id. 

On  exceptions  to  master's  report,  in  suit  for 
divorce,  claim  that  husband  subpcenaed  wife, 
her  mother  and  si!<ter,  on  the  demand  of  the 
master,  held  not  properly  before  the  court. — Id. 

On  exceptions  to  master's  report,  in  suit  for 
divorce,  rule  for  taking  of  testimony  regarding 
claim  that  wife  was  subpcenaed  on  master's  de- 


mand held  unnecessary;  the  question  simply  be> 
ing  whether  the  charge  was  proved. — Id. 

Statements  in  exception  in  master's  repor^ 
in  suit  for  divorce  reflecting  on  the  master  heU 
scandalous  and  apparently  a  contempt. — Id. 

(Q)  Appeal. 

<S=I84(10)  (R.I.)  Where  court  on  appeal 
finds  that  record  discloses  testimony  sufficient 
to  support  a  finding  of  extreme  crueltr  on  part 
of  defendant,  it  cannot  say  that  such  finding  is 
wrong.— Sayles  v.  Sayles,  103  A.  225. 

V.  AZ.IMOinr.  AI,Z.OWAirCE8.   AMB 
DISPOSITION   OF   PaOPERTT. 

^:»2li  (Md.)  Allowance  of  alimony  pendente 
lite  to  the  wife  is  largely  in  the  discretion  of 
the  chancellor.— Westphal  v.  WestphaL  103  A. 
846. 

«=>2I4(4)  (Md.)  A  defendant,  adjudged  to  pay 
alimony  pendente  lite,  cannot  complain  of  no 
sufficient  hearing  thereon,  where  the  court  had 
jurisdiction,  and  he  had  notice  and  appeared 
with  counsel  in  open  court,  and  the  award  was 
based  largely  upon  his  own  testimony,  covering 
30  pages  of  the  record.— Westphal  v.  Westphal, 
103  A.  846. 

The  chancellor  should  inouire  into  the  cir- 
cumstances of  the  parties,  the  financial  condi- 
tion of  the  husband,  and  his  ability  to  earn 
money,  before  granting  the  wife  alimony  pen- 
dente lite.— Id. 

«=»2I5  (Md.)  The  sum  of  $76  per  week  held 
not  an  unreasonable  allowance  for  a  dependent 
wife  and  four  minor  children,  as  alimony  pend- 
ing divorce  proceedings,  where  the  husbtuid  was 
worth  5226,000  and  able  to  earn  money.— West- 
phal V.  Westphal,  103  A.  846. 

*=»23l  (N.J.)  Under  Divorce  Act,  |  25,  per- 
manent alimony  is  allowed  as  means  of  enforc- 
ing husband's  continuing  duty  to  support  wife, 
of  which  he  is  not  absolved  by  his  own  miscon- 
duct, though  resulting  in  dissolution  of  mar- 
riage relation.— Dei  trick  v.  Dei  trick,  103  A.  242L 

«=»240(1)  (N.J.)  Wife  with  or  after  a  detree 
of  divorce  in  her  favor  is  entitled  to  such  al- 
lowance of  alimony  as  circumstances  and  par- 
ties and  nature  of  ease  renders  fit,  reasonable, 
and  just.— Dcitrick  v.  Deitrick,  103  A.  242. 

Amount  of  permanent  alimony  for  support  of 
divorced  wife  is  usually  about  one-third  of  bns- 
band's  income,  though  amount  is  not  fixed  sole- 
ly with  regard  to  actual  needs  of  divorced  wife, 
nor  with  regard  to  the  husband's  actual  means. 
-Id. 

«=»240(2)  (N.J.)  Wife  of  dentist  with  estab- 
lished practice  was  entitled,  on  obtaining  di- 
vorce for  husband's  misconduct,  to  allowance  of 
permanent  alimony,  though  she  has  reasonable 
expectancy  of  about  $5  a  week  net  income  from 
her  own  property. — Deitrick  v.  Deitrick,  108  A. 
242. 

Considering  physical  condition  and  social  po- 
sition of  parties,  husband's  property  and  in- 
come, including  what  he  could  derive  from  per- 
sonal attention  to  business,  and  wife's  separate 
property  and  income,  etc.,  sum  to  be  fixed  as 
permanent  alimony  is  what  divorced  wife  might 
expect  as  support  if  living  with  husband.— Id. 

Where  husbftnd  has  no  property  and  only  net 
income  of  $45  a  week  from  his  dental  practice, 
and  wife  has  only  reasonable  expectancy  of  $5 
a  week  as  net  income  from  her  own  proper^, 
an  allowance  of  $10  a  week  as  permanent  ali- 
mony is  proper,  on  decree  of  divorce  in  her 
favor. — Id. 

<e=»266  (N.J.Ch.)  Sequestration  of  husband's 
property  and  appointment  of  receiver  thereof 
to  secure  alimony  and  maintenance  in  divorce 
case  pursuant  to  section  26  of  Divorce  Act  of 
1907  does  not  divest  him  of  all  interest  in 
property,  so  that  nothing  can  be  sold  under  ex- 
ecution against  him. — De  Lukacsevics  t.  NaglCt 
103  A.  376, 
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^=3286  (Md.)  Allowance  of  alimony  pendente 
lite,  although  largely  discretionary,  is  review- 
able.—Westphal  V.  Westphal,  103  A.  846. 

In  reviewing  amount  fixed  for  alimony  pen- 
dente lite,  appellate  court  should  not  disturb  the 
chancellor's  discretion,  unless  thoroughly  satis- 
fied of  error.— Id. 

Vn.   OPERATION    AND     EFFECT     OF 

DIVOROE.   Ain>   RIGHTS   OF 

DIVORCED  PERSONS. 

«s>326  (N.J.Ch.)  The  rule  of  public  policy  es- 
tablished by  the  divorce  act  is  applicable  to  for- 
eign divorces  either  a  vinculo  or  a  mensa  et 
thoro.— Thompson  v.  Thompson,  103  A.  856. 
€=>327  (X.J.Ch.)  A  foreign  decree  of  divorce  is 
not  entitled  to  recognition  under  the  full  faith 
and  credit  .clause  (Const.  U.  S.  art.  4,  §  1), 
unless  toe  conrt  had  jurisdiction  over  the  sub- 
ject-matter and  both  parties. — Thompson  v. 
Thompson,  103  A.  856. 

A  foreign  decree  of  divorce  is  not  entitled  to 
enforcement  on  principles  of  comity  unless  the 
court  obtained  jurisdiction  in  the  manner  and 
in  substantial  conformity  with  the  requirements 
of  Uniform  Divorce  Law  of  1907,  §  7,  for  ac- 
quiring jurisdiction  in  such  cases  in  New  Jer- 
sey.— Id. 

A  foreign  decree  of  divorce  granted  for  a 
cause  which  oc'curred  while  parties  resided  in 
New  Jersey,  where  defendant  went  into  another 
in  order  to  obtain  it,  ia  without  force  or  effect. 
—Id. 

The  existence  of  a  cause  justifying  a  wife  in 
selecting  a  dotniclle  other,  than  that  of  -her  hus- 
band is  to  be  determined  upon  evidence  by  the 
tribunal  in  which  a  foreign  judgment  of  divorce 
is  offered.- Id. 

«s»328  (N.J.Ch.)  As  regards  the  full  faith  and 
credit  to  be  given  foreign  divorce  decrees,  serv- 
ice of  process  within  state  is  necessary  to  ob- 
tain jurisdiction  over  the  defendant  unless  the 
matrimonial  domicile  is  in  that  state,  when 
jurisdiction  may  be  had  by  substituted  service. 
—Thompson  v.  Thompson,  103  A.  856. 

DOCKETS. 

See  Trial.  <8s»ll. 

DOCKS. 

See  Wharves. 

DOCTORS. 

Se«  Physicians  and  Surgeons. 

DOCUMENTS. 

See  Criminal  Law,  <=3430 ;   Evidence,  «=>349- 
383. 

DOMICILE. 

See  Costs,  «=>110 ; '  Divorce,  €=962 ;  Evidence, 
«=s>266;  Justices  of  the  Peace,  (S=»40,  164; 
Paupers,  4=>19. 
4s>l  (N.H.)  For  jurisdictional  purposes,  domi- 
cile, once  existing,  continues  until  another  is 
acquired.— Hanson  v.  Hanson,  103  A.  307. 
«=>4(1)  (Pa.)  To  constitute  a  change  of  dom- 
icile residence  in  the  new  locality  and  intention 
to  remain  there  are  both  necessary,  and  mere 
absence  from  a  fixed  home,  however  long  con- 
tinued, cannot  work  the  change. — In  re  Bar- 
clay's Estate,  103  A.  274. 

^=>5  (N.J.Ch.)  A  husband's  domicile  is  the 
domicile  of  the  wife,  and  is  unchangeable  by 
her  except  with  his  acquiescense  or  consent, 
or  for  such  misconduct  on  his  part  inimical  to 
the  union  as  justifies  her  in  selecting  another 
domicile.— Thompson  v.  Thompson,  l(fe  A.  856. 
9=»8  (Pa.)  A  domicile  once  acquired  is  pre- 
sumed to  continue  until  it  is  shown  to  have 
been  changed,  and  the  person  alleging  a  change 


of  domicile  has  the  burden  ot  proving  it. — In  re 
Barclay's  Estate,  103  A.  274. 

Where  a  married  woman's  domicile  |vas  in 
Allegheny  county  when  her  husband  died,  the 
party  alleging  that  her  domicile  had  been  chang- 
ed had  the  burden  of  proving  it. — Id. 
€=»I0  (Pa.)  On  an  appeal  from  the  probate  of 
a  will  on  the  ground  that  deceased  was  not  a 
resident  of  the  state  at  her  death,  evidence  held 
to  sustain  a  finding  that  deceased  was  a  resi- 
dent of  Pittsburgh  when  she  died.— In  re  Bar- 
clay's Estate,  lOS  A.  274. 

DOUBLE  TAXATION. 

See  Taxation,  9=947. 

DOWER. 

See  Curtesy;    Estates,  9=»10;    Partition,  «=» 
16;    Statutes,  (8=»115. 

I.  NATURE  AND  REQITISITES. 

^=9 1  (N.J.Ch.)  An  estate  of  dower  arises  out  of 
the  marriage  relation  and  becomes  consum- 
mate in  the  wife  upon  the  death  of  the  husband, 
but  does  not  descend  to  her. — Reese  v.  Stires, 
103  A.  679. 

n.  INCHOATE  INTEREST. 
(B)  Bar,    Release,   or    Forfeiture. 

€p»42  (Pa.)  Under  separation  agreement  pro- 
viding lor  certain  payments  to  wife  and  that 
she  should  sign  all  proper  releases,  and  other 
deeds  of  conveyance  which  her  husband  might 
thereafter  present  for  her  signature,  she  did 
not  lose  her  right  of  dower,  £d  absence  of  ex- 
press release. — In  re  McVay's  Estate,  103  A. 
505. 

Where  wife  entering  into  separation  agree- 
ment was  represented  by  attorney  and  knew  hus- 
band's estate,  and  was  advised  that  all  she 
would  ever  get  therefrom  would  be  the  money 
and  property  secured  to  her  under  agreement, 
she  could  not,  after  husband's  death,  assert  a 
dower  interest— Id. 

4=949(2)  (Pa.)  In  absence  of  express  release  of 
dower  a  widow's  right  thereto  cannot  be  preju- 
diced by  mere  inference.— In  re  McVay'g  Instate, 
103  A.  505. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DROWNING. 

See  Master  and  Servant,  ^9406. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  «b>251-81S. 

DUPLICITY. 

See  Indictment  and  Information,  9=»125. 

DYING  DECLARATIONS. 

See  Abortion,  <8=>10;   Homicide,  <8=s>214. 

EASEMENTS. 

See  Injunction,  4=>37;    Life  Estates,   4=>S; 
Powers,  €=»41. 

I.  CREATION,  EXISTENCE.  AND  TER. 
BQNATION. 

€=>7(6)  (Vt.)  In  suit  to  enjoin  defendants  from 
crossing  plaintiff's  farm,  plaintiff  was  properly 
permitted  to  show  that  one  who  lived  on  farm 
cultivated  claimed  right  of  way,  interference 
with  defendants'  enjoyment  of  right  ot  way  by 
one  in  possession  under  owner  having  game  ef- 
fect as  an  interruption  of  adverse  possession  as 
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the  same  act  by  owner  himself. — ^Waterman  t. 
Moody,  103  A.  325. 

&=>\7&)  (Pa.)  Deed  describing  property  as 
bounded  by  street  plotted  on  a  city  plan,  but 
not  plotted  on  any  plan  made  or  adopted  by 
grantor,  did  not  convey  an  easement  over  bed 
of  proposed  street,  or  entitle  grantee  to  a 
right  of  passage,  -where  street  was  never  open- 
ed and  was  subsequently  yacated. — Henderson 
V.  Young,  103  A.  719. 

^=336(1)  (Vt.)  In  suit  to  enjoin  defendants 
from  crossing  plaintiff's  farm,  it  will  be  presum- 
ed that  possession  of  one  who  cultivated  claimed 
right  of  way  was  lawful,  nothing  to  contrary 
appearing.— Waterman  v.  Moody,  103  A.  325. 

In  suit  to  enjoin  defendants,  claiming  a  way 
by  prescription,  from  crossing  plaintiff's  land, 
burden  was  on  defendants  to  show  that  use  of 
way  was  adverse.— Id. 

«=»36(3>  (Conn.)  Evidence  held  sufficient  to 
show  that  defendant  since  his  purchase  of 
premises  held  undisputed  adverse  possession  of 
that  part  of  air  occupied  by  fire  escape  and 
swinging  blinds  for  more  than  period  of  statute 
of  limitations,  and  that  he  had  acquired  an 
easement  right  to  maintain  them  as  they  are. — 
Cartenovitz  v.  Conti,  103  A.  629. 
^=936(3)  (Me.)  In  action  for  damages  for  block- 
ing right  of  way,  evidence  held  insufficient  to 
show  that  the  way  blocked  was  one  granted  in 
a  deed.— Dana  v.  Smith,  103  A.  157.  i 

Evidence  held  insufficient  to  show  that  a  cer- 
tain road  had  been  substituted  by  oral  agree- 
ment for  a  pathway  granted  in  a  deed. — Id. 

.  n.  EXTENT  OF  RIGHT,  VSE,  ANB 
OBSTRUOTION. 

^=»50  (Me.)  A  deed  of  a  right  "to  pass  to  the 
highway  by  the  shore  of  the  flowage,  such  as 
will  convene  his  purpose,"  to  an  Indian  with- 
out horses,  held  not  to  grant  a  cartway  or  a 
way  to  be  used  by  automobiles,  but  simply  a 
footpath.— Dana  v.  Smith,  103  A.  157. 
®=370  (Md.)  One  whose  easement  to  use  al- 
ley and  court  is  interfered  with  is  entitled  to 
such  damage  as  is  sustained  by  loss  of  right 
to  use  with  others,  and  it  is  immaterial  what 
land  is  worth.— Greenbaum  v.  Harrison,  103 
A.  84. 

EJECTMENT. 

I.   BIGHT  OF  ACnOH  AMB  DEFENSES. 

^=3 1 7  (Pa.)  Sons  who  were  trustees  of  a 
residuary  estate  subject  to  an  annuity  to  tes- 
tator's widow  for  life  held  not  entitled  to  pos- 
session in  her  lifetime,  and  hence  could  not 
bring  ejectment  for  an  undivided  interest  in 
certain  devised  property.— Denniston  v.  Pierce, 
103  A.  557. 

ELECTIONS. 

See  Mandamus,  «=>76 ;  Statutes,  ^=>35^. 

Vm.  CONDUCT  OF  ELECTION. 

€=3l98  (N.J.Sup.)  Legislature  is  not  required 
every  time  it  makes  a  change  in  the  manner  of 
voting  at  elections  to  expressly  declare  that  for- 
mer sections  of  general  election  law  shall  apply. 
— Monahan  v.  Matthews,  103  A.  40. 

IX.   COXXNT  OF  VOTES,  BETUBNS, 
AND    CANVASS. 

4=9236  (N.J.Sup.)  Legislature  is  not  required, 
every  time  it  makes  a  change  in  the  counting 
of  votes,  at  elections,  to  expressly  declare  that 
former  sections  of  general  election  law  shall 
apply.— Monahan  v.  Matthews,  103  A.  40. 

X.  CONTESTS. 

<g=»299(l)  (\.J.Sup.)  A  defeated  candidate  for 
comoiissioner  in  a  city  having  adopted  commis- 
sion form  of  government  under  Walsh  Act,  as 


amended  by  Act  April  7,  1914  (P.  L.  p.  170), 
and  Act  March  16,  1916  (P.  L.  p.  216),  was 
properly  granted  recount  by  Justice  of  Supreme 
Court  for  errors  of  election  officers  in  view  of 
General  Election  Law,  f  159.— Monahan  t. 
Matthews,  103  A.  40. 

The  prime  object  of  General  Election  Law, 
S  159,  IB  to  give  to  any  candidate  at  any  elec- 
tion under  conditions  prescribed  by  section  the 
right  to  have  a  recount. — Id. 

ELECTRICITY. 

See  Master  and  Servant,  <8=s>286,  289;    Stat- 
utes, €=980. 

€=»I8(1)  (Md.)  Electric  company  and  city  held 
not  liable  for  injury  to  a  boy,  between  10  and 
11  years  old,  not  mentally  deficient,  who,  know- 
ing it  was  not  permitted,  climbed  a  pole  bearing 
wires  in  school  yard,  getting  on  fence  to  reach 
handspikes.— Grube  v.  City  of  Baltimore,  103 
A.  948. 

EMERGENCIES. 

See  Master  and  Snrvant,  «s»246 ;   Street  Bail- 
roads,  ®S9ll7. 

EMINENT  DOMAIN. 

See  Constitutional  Law,  <9=s>42,  251.  281,  321. 

I.  NATUBE,  EXTENT,   AND   DEIXGA- 
TION   OF   PO\7EB. 

«=92(8),  (B.I.)  Pub.  Laws  1911-12,  c.  896,  pro- 
viding for  elimination  of  grade  crossings,  is  not 
unconstitutional  as  taking  private  property  of 
the  railroads  without  compensation  therefor,  no 
proper^  being  taken,  and  the  right  given  rail- 
road by  state  to  have  a  track  at  the  location  of 
such  crossing  being  subject  to  the  police  power 
of  the  state  to  require  abandonment  of  cross- 
ing when  public  safc^  demands  it. — ^Armour  & 
Co.  v.  New  York,  N.  H.  &  H.  B.  Co.,  103  A. 
1031. 

®=»45  (BI.)  The  removal  of  spur  tracks  inci- 
dent to  the  elimination  of  grade  crossings  of 
which  spur  tracks  form  a  part,  without  com- 
pensating the  merchants  and  industries  using 
such  spur  tracks  for  their  loss  in  being  deprived 
thereof,  is  not  in  violation  of  their  constitution- 
al rights,  the  custom  of  railroads  in  furnishing 
such  facilities  giving  the  merchants  no  property 
rights  therein.— Armour  &  Co.  v.  New  York,  N. 
H.  &  H.  B.  Co.,  103  A.  1031. 

€=>55  (Pa.)  Where  taking  of  water  by  a  wa- 
ter company  is  mainly  to  supply  citisens  within 
its  proper  territorial  limits,  the  furnishing  of  a 
small  supply  to  persons  outside  of  such  limits  is 
a  mere  incident  to  main  purpose,  and  the  tak- 
tog  will  not  be  enjoined.— Croyle  v.  Johnstown 
mter  Co.,  103  A.  803. 

4=958  (Pa.)  A  water  company  has  the  right 
to  condemn  as  much  water  as  is  reasonably  nec- 
essary, not  only  for  present  purposes,  but  for 
future  needs. — Croyle  v.  J<riin8town  Water  Co., 
103  A.  303. 

^=>64  (Pa.)  If  real  purpose  of  water  com- 
pany's condemnation  of  water  is  to  furnish  wa- 
ter to  territory  beyond  its  original  charter  lim- 
its, the  matter  is  one  to  be  inquired  into  by  the 
state  upon  an  appropriate  proceeding,  but  not 
by  bill  in  equity  under  Act  June  19,  1871  (P. 
L.  1360),  at  instance  of  a  private  person.— 
Croyle  v.  Johnstown  Water  Co.,  103  A.  303. 

m.  PROCEEDINGS   TO   TAKE   PBOFu 
EBTY  ANB  ASSESS  COM- 
PENSATION. 

«=9 167(1)  (Me.)  Statutory  requirements  for  tak 
ing  private  property  for  the  public  welfare  are 
to  prevent  injustice  and  insure  proper  compen- 
sation, but  not  to  needlessly  delay  what  public 
convenience  and  necessity  demand. — ^Inhabitaots 
of  Durham  v.  County  Com'rs  of  Comberiand  & 
Androscoggin  Counties,  103  A.  9. 
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«=»I67(2)  (B.I.)  Pub.  Laws  1915.  C.1278,  per- 
mitting city  of  Providence  to  condemn  land  for 
municipal  water  sutiply  and  aatborizing  council 
to  determine  necessity  without  bearing  held  not 
iDTalid.— JosUn  Mfg.  Ca  t.  Clarke,  103  A.  936. 
•»I67(4)  (Conn.)  Where  land  of  an  individual 
is  taken  in  invitum  for  public  use  under  provi- 
sions of  positive  law,  every  requisite  of  stat- 
ute must  be  complied  witJi,  and  this  must  ap- 
pear on  face  of  proceedings  for  taking  land. — 
Crawford  v.  City  of  Bridgeport,  103  A.  125. 
€=3171  (Conn.)  That  plaintiff,  owner  of  realty, 
appeared  before  board  of  benefits  and  damages 
without  making  any  claim  that  prior  proceed- 
ings for  widenmg  street  was  invalid,  held  not 
to  estop  him  from  asserting  invalidity  of  pro- 
ceedings where  he  bad  uo  knowledge  of  irreg- 
ularities when  he  appeared  before  board.— 
Crawford  v.  City  of  Bridgeport,  103  A.  125. 

Plaintiff  landowner  by  taking  appeal  from 
assessment  of  benefits  and  damages  in  street 
widening  proceeding  held  not  to  waive  irregu- 
larity in  prior  proceedings  where  there  was  no 
conduct  on  bis  part  showing  intention  to  relin- 
quish any  right— Id. 

<8=>I80  (Conn.)  Under  Sp.  Acts  1917,  pp.  845, 
846,  i  8,  in  proceeding  to  widen  a  street,  filing 
of  notice  by  board  of  appraisal  of  tneir  pro- 
ceedings in  office  of  town  clerk  was  essential 
to  divest  an  owner  of  title  to  realty.— Craw- 
ford V.  City  of  Bridgeport,  103  A.  12o. 
«=3|86  (Conn.)  TJnder  15  Sp.  Acts  1907,  p. 
518,  S  50,  where  committee  appointed  by  coun- 
cil of  defendant  city  to  make  layout  for  widen- 
iIi^  street  took  no  action  whatever  after  ap- 
pointment, preliminary  survey  and  -  maps  made 
to  facilitate  work  was  insufficient  to  establish  a 
lawful  layout  of  highway.— Crawford  v.  City  of 
Bridgeport,  103  A.  125. 

€=3233  (N.J.Sup.)  Commissioners  of  assess- 
ment, in  considering  benefits  to  be  assessed  by 
owners  for  grading  and  improving'  public  street 
in  borough,  must  consider  and  report  damages 
which  an  owner  may  suffer,  as  well  as  benefits 
therefrom. — Belmont  Land  Ass'n  of  Borough  of 
Garfield  v.  Borough  of  Garfield,  103  A.  682. 

EMPLOYERS  AND  EMPLOYES. 

See  Master  and  Servant. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Commerce,  «=8,  27 ;  Master  and  Servant, 
«=>256,  265,  285,  408;   Trial.  <8=.253. 

ENEMIES. 

See  War,  «=s>ll,  12. 

ENTIRE  CONTRACTS. 

See  Sales,  (S=362. 

ENTIRETY,  ESTATE  BY. 

See  Husband  and  Wife,  «s»14. 

ENTRY,  WRIT  OF. 

See  Ejectment. 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitutional  Law,  <S=>21&-229. 

EQUITY. 

See  Action,  «=s>64 ;  Appeal  and  Error,  ^=3931, 
1071;  Cancellation  of  Instruments:  Conver- 
sion ;  Courts,  *=»475 ;  Estoppel ;  Fraudulent 
Conveyances:  Injunction;  Judgment,  €=3460; 
Jury,  $=>14;  Marshaling  Assets  and  Securi- 
ties ;  Mortgages,  «=>386 ;  Partition  ;  Quieting 


Title;  Receivers;  Seformation  of  Instru- 
ments; Set-Off  and  Counterclaim;  Spedfic 
Performance;  Street Bailroads, <S=»57 ;  Trial, 
«=»11;   Trusts. 

I.   JtTBISDIOTION,  PRINCIPLES,  AND 
MAXnWS. 

(B)   Remedr    at   I.aw    an«   HoltlpIIcitr    ot 
Salts. 

^»46  (N:H.)  Since  fraud  is  of  itself  a  ground 
of  equity  jurisdiction,  fact  that  one  defraud- 
ed by  false  representations  may  have  an  ade- 
quate legal  remedy  is  immaterial  In  determin- 
ing his  right  to  sue  in  equity. — Pastore  v.  Pri- 
ori, 103  A.  977. 

(C)  Principles  and  Maxima  ot  BSanitr* 

<S=»65(1)  (Md.)  The  requirement  of  clean 
hands  is  no  defense  when  defendant  cannot 
show  injury  to  him  through  plaintiff's  acts. — 
First  Nat  Bank  v.  Carter,  103  A.  463. 

II.   LACHES  AND  STAIJ!  DEMANDS. 

®=>80  (R.I.)  Assurance  by  holders  of  legal  title 
that  everything  would  be  made  right  was  not 
sufficient  excuse  for  waiting  five  years  before 
bringing  an  action  to  have  a  trust  declared  in 
land  on  the  ground  of  contribution  to  the  pur- 
chase price.— Fogarty  v.  i'ogarty,  103  A.  737. 
€=>85  (Pa.)  Laches  may  be  imputed  to_  the 
commonwealth  as  well  as  to  an  individifal. — 
Pittsburgh  Bys.  Co.  v.  Borough  of  Carrick,  103 
A.  106. 

Laches   may   be   imputed   to   a   municipality. 
—Id. 

IV.  PLEADINO. 
(E)   Demnrrer.    Bzeeptlona.    and    Hotloas. 

®=>2I5  (Yt)  Under  chancery  rules  14,  15,  and 
19  (99  Atl.  ix,  x),  where  defendants  answered 
as  to  points  of  special  demurrer  either  by  admit- 
ting or  denying  allegations  of  bill  or  alleging 
V  ant  of  knowledge,  they  could  not  at  same  time 
set  out  special  matters  by  way  of  demurrer, 
craving  same  benefit  thereof,  as  though  they 
had  formally  demurred. — Waterman  v.  Moody, 
103  A.  325. 

«=>264  (N.J.Ch.)  On  bill  for  construction  of 
will  by  testamentary  trustees,  citizens  and  reri- 
dcnts  of  German  Empire  being  beneficiaries, 
motion  of  alien  property  custodian  to  strike 
out  portion  of  bill,  amounting  to  attempt  to 
exclude  other  defendants,  held  to  be  carried  over 
until  final  hearing. — Keppelman  v.  Keppelman, 
103  A.  27. 

(P)  Amended     and     Supplemental     Plead- 
Inva  and  Revivor. 

€=>295  (Vt)  In  suit  to  enjoin  defendants  from 
crossing  plaintiff's  land,  defendants  could  not 
complain  of  a  departure  in  plaintiff's  supple- 
mental bill  occasioned  by  their  cross-bill,  where- 
in one  defendant  sought  to  avail  herself  of  pro- 
ceeding to  confirm  her  record  title  as  cotenant 
of  plaintiff.— Waterman  v.  Moody,  103  A.  325. 

Where  plaintiff  in  original  bill  alleged  that  he 
and  his  father  had  for  many  years  owned  and 
occupied  farm,  a  supplemental  bill,  alleging  with  . 
formality  title  by  which  plaintiff  owns  farm, 
was  not  a  departure  in  allegations  as  to  titie, 
the  allegations  in  the  supplemental  bill  being 
consistent  with  earlier  allegations  of  ownership. 
— Id. 

VHI.   REABINO.  STTBMISSION  OF  IS> 
SITES  TO  JDRT.  AND  REHEARING. 

9=>385  (Vt)  Where  deed  was  received  with  un- 
derstanding that  it  should  not  be  used  in  evi- 
dence unless  it  was  shown  that  grantor  had  a  ti- 
tle which  could  be  conveyed,  evidence  tending 
to  show  titie  in  such  grantor  to  an  undivided 
half  by  record,  and  to  other  half  by  lost  i^rant 
was  sufficient  to  make  good  understanding. — 
Waterman  v.  Moody,  103  A.  325. 
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ERASING  FROM  DOCKET. 

See  Dismissal  and  Nonsuit,  <S=>67,  73. 

ERROR.  WRIT  OF. 

See  Appeal  and  Error. 

ESTATES. 

See  Curtesy ;  Descent  and  Distribution ;  Dow- 
er; Executors  and  Administrators  ;  Husband 
and  Wife,  €=s>14;  Landlord  and  Tenant; 
Life  Estates;  Perpetuities;  Remainders; 
Tenancy  in  Common ;  Trusts ;  Wills. 

®=>I0(1)  (Pa.)  Whenever  a  greater  estate  and 
a  less  meet  in  the  same  person,  the  less  is  merg- 
ed or  drowned  in  the  greater. — Griffith  v.  Mt- 
Keever,  103  A.  335. 

Merger  of  a  lesser  estate  in  a  greater  is  a 
question  of  intent,  and  will  not  occur  against 
the  wishes  of  the  party  to  be  affected  by  it, 
and  where  it  is  against  the  interest  of  the  per- 
son holding  the  respective  titles,  the  law  will 
not  presume  an  intent  to  merge.— Id. 
9s»IO(4)  (Pa.)  Where  owner  of  land  subject  to 
dower  and  to  a  mortgage  to  secure  payment  of 
dower  interest  acquired  such  interest,  and  there- 
after conveyed  subject  to  the  mortgage,  the 
dower  and  the  fee  merged,  and  grantor's  per- 
sonal representative  could  not  maintain  as- 
sumpsit for  dower  against  the  grantee.— QrifBth 
V.  McKeever,  103  A.  335. 

Where  owner  of  land  subject  to  dower  and 
to  mortgage  to  secure  payment  of  dower  inter- 
est acquired  such  interest,  and  thereafter  con- 
veyed subject  to  mortgage,  the  dower  and  the 
fee  merged,  and  remedy  of  grantor's  personal 
representative  was  npon  the  mortgage. — Id. 

ESTOPPEL 

See  Appeal  and  Error,  $=»8S2;    Corporations, 
<8=»388,  425;    Husband  and  Wife,  «S=»171 
Infants,     <e=>5d;      Judgment,     €=3570-630 
Sales,  <e=9l76. 

ni.  EQTnTABI.E  ESTOPPEXn 
(A)   ITrntnre  mnd  Bsaentlatls   In  General. 

€s»58  (Md.)  Plaintiff  was  not  estopped  to  sue 
to  remove  a  cloud  on  his  title  because  he  call- 
ed such  cloud  to  defendant's  notice,  where  at 
the  same  time  he  offered  to  show  its  invalidity 
as  a  claim.— First  Nat  Bank  v.  Carter,  103  A. 
463. 

(B)   Ground*  of  Estoppel. 

«=68(2)  (N.J.)  Where  plaintiff  to  support  his 
case  offers  his  written  release  of  all  claims 
af^ainst  defendant  for  damages,  and  testifies, 
without  contradiction,  that  fie  never  executed 
the  release,  and  that  his  signature  was  obtained 
by  fraud,  he  destroys  evidential  value  of  the 
release,  and  cannot  use  it  to  support  considera- 
tion for  different  oral  promise. — McDonald  T. 
Central  R.  Co.  of  New  Jersey,  103  A.  198. 

EVICTION. 

See  Landlord  and  Tenant,  <g=s>178,  100. 

EVIDENCE 

See  Criminal  Law,  (S=»321-552;    Witnesses. 
For  evidence  as  to  particular  facts  or  issues 

or  in  particular  actions  or  proceedings,  see 

also  the  viirious  specific  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal  and  Error. 
Rocpption  at  trial.  s»e  Criminal  Law,  <S='683, 

688 ;   Equity,  <S=>3So ;   Trial,  <g=»47-!)8. 

I.   JVDICIAI.   NOTIOXi. 

®=»I4  (Pa.)  The  effect,  upon  the  ears  of  a  per- 
son standing  on  an  engine  tender,  of  the  blow- 
ing of  a  lucomotive  whistle  within  lO  fcot  of 
him  is  hardly  a  matter  uf  common  knowledge, 


and  must  be  shown  by  proof. — Royer  v.  Pennsyl-' 
vania  R.  Co.,  103  A.  276. 
^=>I7  (Conn.)  Tho  courts  take;  cognizance  as 
to  the  coincidence  of  the  days  of  the  week  with 
the  days  of  the  month,  and  of  the  days  of  the 
month  with  those  of  the  year,  and  an  almanac 
may  l>e  referred  to  in  such  connection. — Sdimidt 
V.  Town  of  Manchester,  103  A.  654. 
^=>52  (Conn.)  Judicial  notice  takes  the  place 
of  proof,  and  as  a  means  of  establishing  facts 
it  is  superior  to  evidence. — Schmidt  t.  Town  of 
Manchester,  103  A.  654. 

H.  PBE8niIPTION3. 

9s>65  (Conn.)  Although  a  party  did  not  cull  a 
statute  to  the  attention  of  the  court,  and  did 
not  rely  on  it,  it  was  the  law  of  the  land,  which 
the  parties  and  the  court  were  conclusive!}' 
presumed  to  know. — Schmidt  v.  Town  of  Man- 
chester, 103  A.  664. 

$=>8I  (N.H.)  The  presumption  that  the  com- 
mon law  of  a  foreign  jurisdiction  is  the  same 
as  that  of  the  forum  is  not  conclusive,  but  may 
be  rebutted  by  evidence  that  it  is  different. — 
Connecticut  Valley  Lumber  Co.  v.  Maine  Cent. 
R.  R.,  103  A.  263. 

<S=>89  (Md.)  Where  a  law  requires  the  rear 
lamp  of  motor  vehicles  to  be  lighted  one-half 
hour  after  sunset,  and  imposes  on  traffic  of- 
ficers the  duty  of  enforcing  this  law,  the  pre- 
sumption that  traffic  officers  had  done  duty  and 
enforced  law  is  overcome  by  evidence  that 
lamp  was  not  lighted  as  required. — Baltimore 
Transit  Co,  v.  Swindell,  103  A.  566. 

rv.  KELEVANOT,  MATEBIAUTY,  A]n> 
COMPETENCY  IN  OENEKAXk 

(B)  Res  GestK. 

^=91 18  CN.J.Sup.)  Res  gestte  include  those  cir- 
cumstances which  are  the  undesigned  incidents 
of  a  particular  act  which  may  be  separated  from 
the  act  by  lapse  of  time  more  or  less  apprecia- 
ble, and  may  consist  of  speeches  of  any  one 
concerned,  whether  participant  or  bystander. — 
Murphy  v.  George  Brown  &  Co.,  103  A.  28. 

Res  gestffi  may  comprise  things  left  undone 
as  weU  as  things  done,  and  must  be  the  neces- 
sary incidents  of  the  litigated  act,  the  immediate 
preparations  for  or  emanations  of  such  act, 
and  not  produced  by  calculated  i>olicy  of  the 
actors. — Id. 

®=>II9(3)  (Pa.)  In  action  for  interest  on 
bank  deposits,  notation  on  bank's  books  stat- 
ing rate  of  interest  not  disclosed  to  depositor 
would  not  be  evidence  to  disprove  contract  al- 


leged by  him  as  to  rate,  either  as  part  of  res 
ge8t&>,  or  on  any  other  theory. — Osteriing  t. 
Allegheny  Trust  Co.,  103  A.  528. 


121(12)  (N.J.Sup.)  In  a  personal  injury  ac- 
tion, a  declaration  by  defendant's  employ^  is 
admissible  against  defendant  only  when  inci- 
dental to,  or  practically  part  of,  the  accident.— 
Higgins  v.   Gocrke-Krich  Co.,  103  A.  37. 

In  personal  injury  action,  declaration  by  de- 
fendant's employ^  at  time  of  accident  that  simi- 
lar accident  occurred  that  morning,  Aeld  inad- 
missible, not  being  related  to  fact  of  the  acci- 
dent.—Id. 

®=»I26(H)  (N.J.Sup.)  AdmiRsiou  of  decedent's 
statement  to  fellow  workman  as  to  cause  of  ac- 
cident made  immediately  after  it  happened  and 
before  and  while  be  was  being  bandaged  was 
not  erroneous. — Murphy  v.  George  Brown  &  Co., 
103  A.  28. 

®=>I28  (Conn.)  Question  to  doctor  if  when  he 
first  went  to  plaintifTs  house  he  inquired  of  her 
as  to  injuries  she  had  received  calls  for  a  nar- 
ration of  past  event,  clearly  hearsay. — Smith  ▼. 
Hausdorf,  103  A.  939. 

(D)   Mnterlalltr. 

©=»I45  (Vt.)  Evidence  not  being  too  remote  to 
be  admissible  as  a  matter  of  law,  its  admission 
against  objection  of  remoteness  would  be  within 
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discretion  of  trier.— Waterinan  v.  Moody,  103 
A.  325. 

Vn.   ADMISSIONS. 

(A)  Nature,  Form,  and  Incldenta  fa   Gen* 

•ral. 

®=a207(l)  (Vt)  In  Buit  to  enjoin  defendant 
from  crossing  plaintiff's  land,  defendant  setting 
up  rights  as  cotenant  by  deed  from  W.,  who, 
it  was  claimed,  inherited  a  half  interest  from 
his  father,  of  whom  he  was  sole  heir,  an  inven- 
tory filed  in  state  of  W.'s  father  by  administra- 
tors, of  whom  W.  was  one,  not  mentioning 
plaintiff's  farm,  was  admissible  as  a  declaration 
against  interest — Waterman  v.  Moody,  103  A. 
325. 

«=»2I3(1)  (Conn.)  In  action  for  injunction, 
possession  of  certain  premises,  and  damages 
against  claimant  of  an  easement  thereon,  evi- 
dence of  statements  by  defendants  made  as 
"offers  of  compromise  was  inadmissible. — 
Oartenovitz  v.  Conti,  103  A.  629. 

(C)   By  Grantor*,  Pormer  Owner*,  or  PrlT- 
les. 

«s»230(2])  (Vt.)  Where  admissions  of  one  hav- 
ing or  claiming  title  would  be  admissible  against 
him,  they  are  competent  against  persons  sub- 
sequently deriving  title  through  or  from  him. — 
Waterman  v.  Moody,  103  A.  325. 

Declarations  of  a  former  owner,  made  before 
be  parted  with  title,  are  admissible  against 
those  claiming  under  him  on  any  issue  relating 
to  title,  ownership,  or  possession  which  may 
be  proved  by  parol  evidence. — Id. 
«=»236(3)  (Vt.)  In  suit  to  enjoin  defendant 
from  crossing  plaintiff's  land,  defendant  setting 
up  rights  as  cotenant  by  reason  of  deed  from 
W.,  who,  it  was  claimed,  inherited  a  half  in- 
terest from  his  father,  declarations  of  the  fa- 
ther, while  record  title  to  such  interest  was 
in  him,  that  a  certain  building  lot  was  all  the 
real  estate  he  owned,  was  admissible. — ^Water- 
man V.  Moody,  103  A.  323. 

<B)  Proof  and  Bffeet. 

^=>26i  (Conn.)  Statements  b;^  defendant  held 
insufficient  to  sustain  the  finding  of  court  that 
defendant  bad  disclaimed  any  right,  title,  or 
Interest  in  or  to  land  adjoining  his  boundary 
Hne  over  which  his  fire  escape  and  part  of  his 
building  protruded.— CartenovitE  v.  Conti,  103 
A.  629. 

Vm.   DECLARATIONS. 

(A)   Nature,  Form,  and  Incidents  In   Gen- 
eral. 

4s>266  (Me.)  While  father  was  living,  his  dec- 
larations as  to  his  residence  during  minority 
of  his  son  were  inadmissible. — Inhabitants  of 
Eagle  Lake  v.  Inhabitants  of  Ft  Kent,  103  A. 
10. 

IX.   HEARSAY. 

^s>3l7(2)  (Conn.)  Question  if  witness  told  a 
family  the  stairs  were  bad.  and  the  girl  tele- 
phoned the  landlord,  calls  for  hearsay. — Smith 
v.  Hausdorf,  10.3  A.  939. 

4=>3I7(4)  (Me.)  In  action  on  fire  insurance 
policy,  question  to  husband  of  assured  as  to 
whether  anything  was  said  by  broker  when  in- 
surance was  effected  as  to  additional  insurance 
held  properly  excluded  as  calling  for  hearsay ; 
broker's  statements  not  being  binding  on  com- 
pany.—Archibald  V.  Granite  State  Fire  Ins.  Co., 
103  A.  162. 

4s>3l8(l)  (Md.)  In  an  action  for  wrongful 
death,  neither  photographic  copy  of  deceased's 
application  nor  certificate  of  medical  examina- 
tion for  life  insurance  to  show  his  good  health 
at  time  of  accident  was  admissible. — City  of 
Baltimore  v.  State,  103  A.  426. 
^=3318(2)  (R.I.)  In  an  action  by  a  traveling 
salesman  for  wrongful  discharge,  exclusion  of 


letters  from  customers,  offered  in  evidence  by 
defendant  to  show  justification  of  the  die- 
charge,  was  proper. — Dakin  v.  Chiappenelli, 
103  A.  964. 

<S=93I8(3)  (KJ.Ch.)  Where  in  Russia  the  of- 
ficially prescribed  method  of  identification  of 
persons  baptized  was  by  a  statement  of  the 
•'vocation,  first  name,  patronymic  and  surname 
of  parents,  and  what  religion,"  a  statement  "M. 
A.  R.,  a  former  Jewess,  who  at  holy  baptism 
received  the  name  of  M.  V.,"  must  be  regarded 
as  purely  hearsay.- Schaffer  v.  Krestovnikow, 
103  A.  913. 

X.  DOCTTMENTART     EVIDENCE. 

(B)      Kxempliftcatlona,     Transcripts,     and 
Certlfled   Copies. 

ig=3349  (N.J.Ch.)  Where  X.,  "parish  priest  of 
village  of  Vodytchek,"  in  Russia,  certified  to  a 
baptismal  record  of  the  "parish  of  the  church 
of  the  Holy  Conception"  of  such  village,  a  cer- 
tificate of  the  United  States  consul  describing 
Y.  as  "vicar  of  the  Church  of  the  Virgin"  in 
such  village,  was  insufficient  to  show  that  such 
priest  was  the  legal  custodian  of  such  record. 
—Schaffer  v.  Krestovnikow,  103  A.  913. 

Copies  of  foreign  records  ought  not  to  be  ac- 
cepted unless  by  an  exact  and  compelling  vouch- 
ing according  to  the  rules  of  the  common  law 
and  the  usages  of  nations,  upon  which  their  ad- 
missibility  exclusively  depends. — Id. 

That  the  seal  of  a  church  affixed  by  a  priest 
to  a  certification  of  a  church  record  raises  in 
Russia  a  presumption  that  he  was  the  legal 
custodian  of  the  record  has  no  extraterritorial 
influence. — Id. 

Since  the  statutes  of  Russia  make  it  the 
duty  of  a  parish  priest  to  record  only  births, 
marriages,  and  deaths,  duly  authenticated  copies 
are  admissible  to  prove  such  facts,  but  not 
for  the  purpose  of  proving  baptism  of  an  adult, 
nnless  their  authenticity  is  established  by  com- 
petent testimony. — Id. 

(C)  Private  'Wrltlnv*  and  Pablleatlons. 

®=>359(3)  (Md.)  In  action  for  personal  Injury 
due  to  negligent  condition  of  streets,  photo- 
graphs of  scene  of  February  accident  taken  in 
April  following  were  admissible  to  show  loca- 
tion of  streets,  mouth  of  sewer  and  dock;  the 
only  substantial  change  in  the  interim  being 
pavement  of  street  to  which  the  jury's  atten- 
tion was  called.— City  of  Baltimore  v.  State, 
103  A.  426. 

(D)   Production,   Antbentlcatlon,    and    Ef- 
fect. 

®=>378(4)  (Del.Super.)  Personal  injury  re- 
lease is  admissible,  although  its  execution  is 
proved  by  only  one  of  its  subscribing  witness- 
es.—White  V.  PhUadelphia,  B.  &  W.  R.  Co.,  103 
A.  354. 

€=»382  (Conn.)  The  sufficient  verification  of  a 
photograph  as  a  correct  representation  of 
stairs  at  the  time  of  an  accident  is  a  prelimi- 
nary question  of  fact  to  be  decided  by  the  trial 
court  before  it  can  be  admitted. — Smith  v. 
Hausdorf,  103  A.  039. 

€=383(3)  (Me.)  The  laying  out  of  a  way  is  a 
judicial  act  and  prima  facie  evidence  of  the  do- 
ing therein  recited,  though  attested  by  only  one 
of  the  boards  engaged. — Inhabitants  of  Durham 
V,  County  Com'rs  of  Cumberland  &  Androscog- 
gin Counties,  103  A.  9. 

XI.   PAROX.      OR      EXTRINSIC      EVE. 

DENOE  AFFECTING  W^RITINGS. 

(A)    ContradlctloK,  Varylne,  or  Adding  to 

Terms  of  Written   Instrument. 

©=3387  (10)  (Pa.)  Where  minutes  of  township 
supervisors  stated  that  an  additional  4^-mill 
road  tax  was  levied,  without  stating  the  pur- 
pose thereof,  parol  evidence  was  admissible  to 
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explain  and  supplement  the  record.— Potters' 
Nat.  Bank  of  East  Iiiverpool,  Ohio,  t.  Ohio 
Tp.,  Beaver  County,  103  A.  605. 
«=»397(3)  (Conn.)  Letter  from  seller  to  buy- 
er of  brass  chips  identifying  subject-matter, 
not  signed  by  both  parties,  was  not  written 
contract  within  rule  excluding  parol  evidence 
which  would  vary  writing. — Alderman  Bros.  ▼. 
Westinghouse  Air  Brake  Co.,  103  A.  267. 
4s»4l3  (if  J.)  In  suit  for  breach  of  written  con- 
tract to  build  garage  giving  size  precisely,  ques- 
tion to  plaintilTs  husband,  acting  as  agent  in 
negotiations,  as  to  whether  when  contract  was 
signed  he  had  any  definite  plans  or  simply  had 
vague  idea  as  to  size,  was  properly  excluded  as 
varying  written  agreement. — Ferber  v.  Cona, 
103  A.  471. 

€=»4I9(2)  (Pa.)  Parol  evidence  is  competent 
to  show  that  consideration  for  conveynnce  of 
real  estate  is  other  than  that  expressed  in  the 
deed.— In  re  Edmundsun's  Estate,  103  A.  277. 
®=34I9(10)  (Fa.)  In  scire  facias  sur  mortgage 
which  on  its  face  was  executed  to  secure  $3,501), 
defendant's  evidence  that  it  was  given  to  obtain 
a  loan  of  $2,500  under  oral  agreement  as  to 
partial  retention  by  plaintiff  and  a  partial  re- 
turn to  mortgagor's  husband  held  admissible. — 
Ualligan  v.  Heath,  103  A.  878. 
®=3423(6)  (Conn.)  While  parol  evidence  is  ad- 
missible as  between  the  parties  under  Gen.  St. 
1002,  §  4186,  to  prove  that  delivery  of  a  note 
was  conditional,  it  is  not  admissible  to  show 
that  a  blank  indorsement  was  not  to  be  of  any 
force  at  all.— Schine  v.  Johnson,  103  A.  974. 

(C)   Sepmrate    or   Snbseqaent    Oral    Aarree- 
ment. 

$=>44l  (4)  (Pa.)  In  action  against  lessee  for 
judgment  in  ejectment  for  breach  of  agreement 
that  lessee's  plans  for  alterations  should  be  ap- 
proved by  lessor,  conversation  as  to  inserting 
such  agreement  in  lease  made  before  the  lease 
was  not  contemporaneous  with  lease,  and  w<is 
properly  excluded.— Williams  v.  Notopolos,  103 
A.  290. 

Where  there  was  no  allegation  that  anything 
was  left  out  of  lease  by  fraud,  accident,  or  mis- 
take, its  terms  could  not  be  varied  by  setting 
up  a  parol  agreement,  although  contemporane- 
ous with  execution  of  lease. — Id. 
<S=>442(6)  (R.I.)  Where  letter  set  forth  a  con- 
tract for  certain  work,  but  did  not  state  time 
for  completion,  evidence  of  a  prior  verbal 
agreement  as  to  time  for  doing  the  work  was 
properly  excluded.— Boston  Floor  Macb.  Co.  v. 
I^ff,  103  A.  626. 

9s»443(2)  (N.H.)  Where  a  lease  was  executed 
upon  parol  agreement  of  lessor  to  make  repairs, 
guch  agreement  is  a  binding  provable  contract 
collateral  to  the  lease,  for  breach  of  which  lessee 
can  recover  damages.— Webber  v.  Loranger,  lOa 
A.  1050. 

(O)    CoBBtrnctlom   or   Application   o<   Lan- 
Vnace  of  'Written  iBstrnment. 

$=9455  (Conn.)  A  clause  in  a  memorandum  of 
sale  of  flour,  "to  be  taken  from  the  car,"  could 
not  be  held  by  the  judge  to  be  meaningless, 
and  parol  evidence  should  have  been  admitted 
to  explain  it— Falletti  v.  Carrano,  103  A.  753. 

XH.  OPINION  EVIDENCE. 

fA)   Conclnalona     and     Opinion*     of     MTIt- 
neases  In  General.     * 

4=»47l(l)  (Pa.)  Questions  to  witnesses  seeking 
to  elicfit  conclusions  rather  than  facts  are  prop- 
erly subject  to  objection.— Maloy  v.  Rosenbaum 
Co.,  103  A.  882. 

«=s>474(16)  (Vt.)  The  law  does  not  attempt  to 
define  amount  of  knowledge  a  person  should 
possess  to  make  him  a  competent  witness  of 
value  of  a  building  for  certain  purposes,  except 
that  he  must  have  sufficient  acquaintance  with 
the  subject-matter  as  to  have  an  oiiiniou  there- 
on.—Uefflon  V.  Cashmau,  103  A.  lO'SS. 


•S=s>498i/2  (N.J.)  In  action  by  firm  of  attor- 
neys for  services  rendered,  court's  determination 
of  qualifications  of  practicing  attorneys  to  give 
opinion  as  to  reasonable  compensation  held  not 
an  abuse  of  discretion.- Ziegener  v.  Daeche, 
103  A.  82. 

•=»498i/2  (Vt.)  Where  there  was  some  evidence 
showing  a  knowledge  of  a  building  and  its  loca- 
tion by  witnesses,  their  competency  to  testify 
as  to  value  was  a  question  for  trial  court. — 
Hefflon  V.  Cashman,  103  A.  1023. 

(B)   Subjects  of  Bzpert  Testimony. 

€=^506  (Md.)  In  servant's  action  for  injuries, 
whether  it  was  necessary  for  employer's  fore- 
man to  be  steam  fitter  being  question  for  jury 
to  decide,  court  properly  refused  to  allow  ex- 
pert to  answer  sueli  question. — Capital  Traction 
Co.  V.  McKeon,  103  A.  314. 
<S=»5I7  (N.J.)  W^bat  the  law  of  a  foreign  stete 
was  at  the  time  of  an  accident  formmg  the 
basis  of  the  suit  was  a  question  of  fact,  which 
might  be  ascertained  by  testimony  of  opinion 
witnesses.— Fithian  v.  Pennsylvania  R.  Co.,  103 
A.  103. 

®=>5I9  (Md.)  Testimony  of  a  chemist  is  com- 
petent to  show  dust  on  plaintiffs  property  is 
of  the  same  kind  as  that  coming  from  the 
smokestack  of  defendant's  manufactory.- Jack- 
son V.  Shawinigan  Electro  Products  Co.,  103  A, 
453. 

®=a527  (R.I.)  In  suit  by  wife  for  divorce  on 
ground  of  extreme  cruelty,  testimony  of  fam- 
ily physician  that  be  attributed  petitioner's  im- 
paired health  to  her  home  life  which  she  de- 
scribed to  him  was  admissible. — Sayles  t. 
Sayles,  103  A.  225. 

$=s>528(l)  (R.I.)  In  proceedings  under  Work- 
men's Compensation  Act  for  compensation,  tes- 
timony of  a  medical  expert  as  to  probable  cause 
of  employe's  death  was  admissible. — Walsh  r. 
River  Spinning  Co.,  103  A.  1025. 

(C)  Competency   of  Kxperta. 

€=>543(1)  (RI.)  Plaintiff,  suing  in  assumpsit 
for  wharfage,  who  had  testified  he  kept  tum- 
self  posted  as  to  rentals,  was  competent  to  tes- 
tify as  to  rental  value  of  privilege  of  overlap- 
ping his  wharf,  enjoyed  by  defendant  while  dis- 
charging vessels  at  its  own  dock.— Adams  t. 
John  R.  White  &  Son,  103  A.  230. 
^=543 (3)  (Md.)  A  person  for  years  in  the 
real  estate  business  dealing  in  property  in  the 
vicinity,  held  qualified  to  testify  to  lots  b^ing 
injured  by  operation  of  manufactory  in  vicin- 
ity.— Jackson  v.  Shawinigan  Electro  Products 
Co.,  103  A.  453. 

A  real  estate  dealer  of  large  experience,  for 
years,  down  to  the  time  of  trial,  familiar  with 
properties  in  the  vicinity,  though  living  else- 
where, is  qualified  to  testify  as  expert  as  to 
value  of  property  there.- Id. 

(D)  Examination  of  Bxperta. 

4=»547  (N.H.)  Limits  within  which  expert  tes- 
timony should  be  confined  rest  in  discretion  of 
presiding  justice. — Cochran  ▼.  Laton,  103  A. 
658. 

4=3549  (R.I.)  In  assumpsit  for  wharfage,  real 
estate  broker  was  properly  allowed  to  explain 
in  what  way  there  had  been  increase  in  value 
of  water  front  properties,  as  he  had  stated  in 
answer  to  question.— Adams  t.  John  R,  White 
&  Son.  103  A.  230. 

4s»552  (Md.)  In  an  action  for  negligence  re- 
sulting in  accidental  death,  it  was  proper  to  ask 
a  physician  after  he  had  read  all  the  testimony 
bis  opinion  as  to  the  cause  of  death;  it  not 
being  necessary  to  put  such  evidence  into  the 
form  of  a  hypothetical  question. — City  of  Bal- 
timore V.  State,  103  A.  426. 
<8=»553(1)  (Md.)  The  court  properly  refused  to 
permit  hypothetical  questions  to  be  answered, 
where  they  contained  facts  and  inferences  that 
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should  not  have  be«n  embraced  therein.— 
Baltimore  Transit  Co.  t.  Swindell,  103  A.  566. 
®=>5S3(2)  (Md.)  Hypothetical  qnestion  was 
faulty  where  it  failed  to  include  essential  facts 
offered  in  evidence,  in  effect  asking  witness  to 
say  whether  defendant  employer  properly  car- 
ed for  its  boilers,  without  submitting  to  him 
fact  that  employer  had  been  notified  of  defect 
in  tubes,  and  hod  taken  no  step  to  correct 
same.— Capital  Traction  Co.  v.  McKeon,  103 
A.  .S14. 

€=3554  (Md.)  Where,  in  action  for  wrongful 
death,  a  physician  stated  that  it  was  impossi- 
ble for  him  to  say  from  the  evidence  what  was 
the  cause  of  the  death,  and  without  having  ex- 
amined deceased  or  an  autopsy  he  could  only 
guess,  such  answer  was  not  responsive  to  the 
questions,  and  should  have  been  excluded.— City 
of  Baltimore  v.  State,  103  A.  426. 
^^555  (Md.)  Where  a  physician  in  action  for 
wrongful  death  testified  deceased  died  of  lung 
condition  from  exposure  to  cold  and  water 
through  accident  and  taking  of  foul  water  into 
his  lungs,  the  contention  there  was  no  evidence 
showing  deceased  got  water  in  his  lungs  was 
sufBciently  answered  on  cross-examination,  that 
his  opinion  was  based  on  such  probability. — 
City  of  Baltimore  v.  SUte,  103  A.  426. 

(F)  Bffect  of  Oplaioa  BviAence. 

$=9571(1)  (Pa.)  After  direct  evidence  has  been 
given  on  the  subject  of  handwriting,  expert  tes- 
timony is  admissible  in  corroboration,  but  such 
testimony  without  the  support  of  other  evidence, 
is  insufficient  to  attack  the  validity  of  a  docu- 
ment—In re  McWilliams'  Estate,  103  A.  365. 

Xin.  EVIDENCE  AT  FORMER  TRIAX* 
OR  IN  OTHER  PROCEEDING. 

«=>582(3)  (Md.)  While  the  testimony  of  a  de- 
ceased witness  at  a  former  trial  of  the  case  may 
be  proved  .by  the  stenographer  testifying  from 
his  notes,  it  is  not  proper  to  allow  counsel  to 
read  to  the  jury  a  copy  of  such  evidence  re- 
duced to  writing.— City  of  Baltimore  v.  State, 
108  A.  426. 

EXAMINATION. 

See  Kvidence,  «=>547-S65;  Witnesses,  <S=3236- 
255. 

EXCEPTIONS. 

See  Appeal  and  Error,  $=»262-274;  Criminal 
Law,  <^=»1054 ;  Deeds.  «=»137-140 ;  Divorce, 
i8s>150:    Trial,  «=»273-279. 

EXCEPTIONS,  BILL  OF. 

See  Criminal  Law,  «=3l092. 

I.  NATURE,  FORM,  AND  CONTENTS 
IN  GENERAL. 

©=>6  (Md.)  Where  a  ruling  on  demurrer  ap- 
pears on  face  of  record,  it  is  unnecessary  and 
irregular  to  include  it  in  biU  of  exceptions. — 
Philadelphia,  B.  &  W.  R.  Co.  v.  Smith,  103  A. 
945. 

H.  SETTLEMENT.        SIONINO.        AND 
FILING. 

«=>4I  (6)  (R.I.)  Gen.  Laws  1909,  c.  298,  {  11, 
as  amended  by  Laws  1909-10,  c.  426,  and 
Rules  of  Practice  of  Superior  Court,  No.  30, 
for  giving  notice  of  decision,  were  followed  by 
defendant,  when  notice  of  adverse  decision  was 
mailed  to  plaintiff's  attorney,  whether  notice 
was  received  or  not.— Stanton  v.  Hawkins,  lOS 
A.  229. 

«=343(1)  (R.L)  The  statute  in  regard  to  bills 
of  exception  is  jurisdictional.— Stanton  v.  Haw- 
kins, 103  A.  229. 


EXCESSIVE  DAMAGES. 

See  Damages,  9=9182;  Death,  9=>99;  New 
Trial,  «=»76. 

EXCHANGE  OF  PROPERTY. 

$=>ll  (Conn.)  Where  plaintiff  traded  his  old 
automobile  at  a  fixed  price  for  a  new  one,. the 
difference  to  be  paid  tc  defendant  in  cash 
when  notified  that  the  new  car  was  ready,  and 
defendant  asserted  it  would  not  deliver  the 
new  car  unless  the  credit  for  the  old  one  was 
reduced,  plaintiff  was  excused  from  making 
tender  of  the  balance.— Trowbridge  v.  Jefferson 
Auto    Co.,  103  A.  843. 

The  fact  that  plaintiff  could  save  agent's  com- 
mission by  pnrcnasing  an  automobile  of  a  rel- 
ative did  not  warrant  defendant's  refusal  to 
perform  agreement  to  exchange  an  old  car 
for  a  new  one,  under  whiih  agreement  plaintiff 
was  to  pay  the  difference  in  value. — Id. 
®=>I3(3)  (Conn.)  In  an  action  for  breach  of 
a  contract  to  deliver  new  automobile,  in  ex- 
change for  an  old  one  and  payment  of  difference 
in  value,  where  defendant  refused  to  perform 
contract  unless  modified,  evidence  that  plain- 
tiff desired  to  rescind  because  he  could  pur- 
chase the  same  kind  of  car  through  a  relative 
at  less  cost  was  immaterial.— Trowbridge  v. 
Jefferson  Auto  Co.,  103  A.  843. 

EXECUTION. 

See  Attachment;  Bankruptcy,  9=>196;  Gar- 
nishment-; Mechanics'  Liens,  4=>292;  Wills, 
«S=»111. 

V.  STAT,  QUASHING,  VAOATINO.  AND 
RELIEF    AGAINST   EXECUTION. 

®=3l72(2)  (N.J.)  Injunction  to  restrain  ex- 
ecution could  not  issue  until  satisfactory  se- 
curity to  pay  judgment  had  been  given  in 
view  of  statute. — Prusakowski  v.  Woodward 
Lumber  &  Supply  Co.,  103  A.  194. 

VH.  BALE. 

(A)   Manner.  Condnot,    Vnlldltr,  nnd   Con- 
flrmlnv  or  Vtiontlnv. 

«=3236  (Pa.)  Whether  sheriff  will  hold  purchas- 
er of  real  estate  at  sheriff's  sale  to  strict  com- 
pliance with  conditions  of  sale  or  not  is  matter 
between  himself  and  purchaser,  of  which  no  one 
else  can  complain,  and  least  of  all  judgment  de- 
fendant— Zwinger  v.  Keim,  108  A.  604. 
€=>247  (Pa.)  Where  conditions  of  sheriff's  sale 
required  payment  of  purchase  money  at  certain 
time  and  that  otherwise  property  would  be  re- 
sold at  purchaser's  expense,  tact  that  sheriff  al- 
lowed purchaser  additional  time  was  no  ground 
for  setting  aside  sale  at  instance  of  judgment  de- 
fendant—Zwinger  V.  Keim,  103  A.  504. 

X.  SUPPLEMENTART  PROCEEDINGS. 

ig=>403  (N.J.Sup.)  In  suit  by  sheriff,  under  Act 
March  30,  1915  (P.  L.  p.  182),  against  one  al- 
leged to  owe  money  to  a  judgment  debtor,  the 
court  could  not  change  the  terms  of  a  contract 
between  such  third  person  and  the  judgment 
debtor,  on  the  ground  that  the  consideration 
was  too  low.— Sebring  v.  Pratt,  103  A.  999. 

In  proceeding  by  sheriff,  under  Act  March 
30  1915  (P.  L.  p.  182),  against  one  owing  a 
judgment  debtor  on  a  contract  such  third  per- 
son need  not  file  a  notice  of  recoupment,  or 
any  formal  pleadings  to  show  per  diem  dam- 
ages for  delay  in  performing  the  contract;  the 
burden  being  on  the  sheriff  to  show  that  such 
third  person  was  indebted  to  the  judgment  debt- 
or.— Id. 

In  suit  by  sheriff,  under  Act  March  30,  1915 
(P.  L.  p.  182),  against  a  third  person  indebted 
to  a  judgment  debtor  on  a  contract,  testimony 
of  the  judgment  creditor,  who  was  a  subcon- 
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tractor,  that  he  did  work  not  called  for  in  the 
specifications  was  not  relevant  or  material. — Id. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Courta,  «=»475 ;   Descent  and  Distribution ; 
Evidence,  €=>207. 

n.   APPOINTMENT,    QTrAUPICATION, 
AND   TENURE. 

€=3|5  (Conn.)  The  common  law  does  not  deny 
to  a  corporation  the  right  to  serve  as  executor. 
—Equitable  Trust  Co.  o£  New  York  v.  Flume, 
103  A.  940. 

®=3l5  (Md.)  Charter  of  a  bank  providing  that 
it  might  "accept  and  hold  all  such  trusts"  as 
may  be  committed  to  it  does  not  authorize 
such  bank  to  be  appointed  executor. — German- 
American  Bank  of  Baltimore  v.  Kopp,  103  A. 
1009. 

4=9 1 8  (Conn.)  The  common  law  does  not  deny 
to  a  corporation  the  right  to  serve  as  adminis- 
trator.—Equitable  Trust  Co.  of  New  Tork  v. 
Plume.  103  A.  940. 

m.   ASSETS,  APPRAISAL,  AND  IN- 
VENTORY. 

4=»46  (N.J.)  Where  administratrix  received 
amount  of  policy  payable  to  administratrix,  etc., 
under  a  provision  enabling  insurer  to  pay 
amount  to  the  widow,  the  fund  was  held  in 
trust  for  the  estate.— Allen  v.  Allen,  103  A.  169. 
$=>66  (N.J.)  Where  administratrix  received 
amount  of  policy  payable  to  administratrix,  etc., 
under  a  provision  enabling  insurer  to  pay 
amount  to  the  widow,  the  fund  was  held  in 
trust  for  the  estate,  and  should  be  included  in 
the  inventory  of  assets.- Allen  t.  Allen,  103  A. 
169. 

IV.  OOIXECTION  AND  MANAGEMENT 

OF  ESTATE. 

(A)  In  General. 

4=>82  (Md.)  Devise  of  income  to  widow  ter- 
minable on  remarriage,  entire  amount  to  go  to 
son  on  her  death,  Aew  within  Code  Pub.  Gen. 
Laws  1904,  art.  93,  §  10,  providing  whenever 
under  will  it  shall  be  necessary  for  executor  to 
retain  personal  estate,  court  of  equity,  on  ap- 
plication of  executor,  shall  have  power  to  give 
directions  thereto.— Lawson  v.  Burgee,  103  A. 
516. 

«=>85(2)  (N.J.Sup.)  Executrix  of  decedent's  es- 
tate stands  in  fiduciary  relation  to  creditors, 
cmd  neither  consent  of  court  nor  of  creditors  is 
required  that  she  may  apply  for  mandamus  to 
compel  corporation  in  which  her  husband  own- 
ed stock,  and  its  -president,  to  permit  her  to 
examine  company  s  books. — Feick  v.  Hill 
Bread  Co.,  103  A.  813. 

®=>87  (N.H.)  An  administrator  should  com- 
promise claim  in  favor  of  the  estate,  and 
against  estate  and  representatives  of  bonds- 
man of  former  executrix,  when  such  is  the  rea- 
sonable thing  to  do.— Simes  v.  Ward,  103  A. 
310. 

9=»89  (Pa.)  Where  the  balance  upon  a  contract 
for  the  purchase  of  land  from  testator  was  due 
within  a  reasonable  time,  which  had  expired,  the 
executors  would  be  surcharged  with  the  amount. 
—In  re  Whitehead's  Estate,  103  A.  502. 
^=>93(1)  (Md.)  Carrying  on  a  decedent's  busi- 
ness by  administrators  is  beyond  functions  of 
their  office. — Willinger  v.  German  Bank  of  Bal- 
timore City,  103  A.  433. 

(B)  Real  Property  and  Interests  Therein. 

<S=»  138(1)  (Md.)  Where  a  will  provided  that  a 
certain  attorney  should  be  retained  in  the  set- 
tlement of  the  estate,  he  was  not  entitled  to 
prepare  and  file  a  petition  for  sale  of  decedent's 
realty  and  to  have  it  signed  by  the  executor 
against  the  latter'a  wishes. — Locbary  v.  Corri- 
gan,  103  A.  1006. 


®=>I38(3)  (Md.)  Code  Pub.  Civ.  Laws,  art  93, 
§  290,  relating  to  sale  of  decedent's  realty,  does 
not  require  an  executor  to  obtain  an  order  from 
the  orphans'  court  to  sell  realty  where  author- 
ized by  the  will;  section  284,  relating  to  per- 
sonalty, not  applying.— Lochary  ▼.  Corrigan,  103 
A.  1006. 

VI.  AIXOWANCE  AND  PAYMENT  OF 

CLAIMS. 

(A)  Liabilities  of  Estate. 

€=3212  (N.H.)  Where  a  will  bequeathed  a  cer- 
tain sum  to  each  of  testatrix's  grandchildren 
to  be  held  in  trust  during  their  lives,  the  fed- 
eral estate  tax  imposed  by  Act  Cong.  Sept.  8. 
1916,  i  201,  is  to  be  paid  out  of  the  estate,  and 
charged  pro  rata  by  all  who  share  in  the  es- 
tate.—FuUer  V.  Gale,  103  A.  308. 

Income  taxes  and  annual  property  taxes  im- 
posed before  the  time  for  distribution  of  an 
estate  under  a  will  are  to  be  paid  out  of  the 
estate,  and  are  finally  a  charge  upon  the  resi- 
due.—Id. 

(B)  Presentation  and  Alloivanee. 

<S=3227(7)  (Me.)  The  mere  fact  that  there  is  no 
blank  prescribed  for  the  presentation  of  a  pri- 
vate claim  of  an  executrix  against  a  solvent  es- 
tate does  not  cut  oS  the  right  of  executrix  to 
present  such  claim. — Merrill  v.  Regan,  103  A. 
165. 

Writing  filed  in  probate  court  as  "private 
claim  of  executrix  against  deceased  for  board 
and  lodging  and  clothing  medicine  and  medical 
attendancBj"  furnished  between  certain  dates 
"as  appears  more  fully  by  petition  for  allowance 
of  the  claim,"  which  had  been  allowed,  meets  the 
requirements  of  the  statute  prescribing  manner 
of  filing  private  claims  of  the  executrix. — Id. 
«=324l  (Me.)  Rev.  St  1903,  c.  68,  §  6B,  pro- 
viding that  no  private  claim  of  an  executor  or 
administrator  shall  be  allowed  in  his  account 
unless  stated  in  writing,  and  that  if  it  is  dis- 
puted it  may  be  submitted  to  referees,  does  not 
make  invalid  such  a  claim  allowed  at  a  prior 
hearing,  of  which  notice  was  given,  and  which 
was  not  contested,  since  such  claim  then  be- 
came res  judicata. — Merrill  v,  Regan,  103  A. 
155. 

Vn.  DISTRIBUTION   OF   ESTATE. 

iS=»289  (R.I.)  Where  testator  devised  all  his 
property  to  his  wife  for  life  "to  fully  provide 
for  her  maintenance  and  comfort,  her  medical 
attendance  and  every  want  that  can  be  provid- 
ed for  her,"  expenses  for  medical  care  during 
wife's  last  illness  and  for  household  supplies 
were  chargeable  to  testator's  estate  and  should 
be  satisfied  from  it  before  distribution  to  heirs 
and  legatees.— Hammett  v.  Wright,  103  A.  T96. 

IX.   INSOLVENT  ESTATES. 

®=>4I0  (Md.)  Bill  by  a  creditor  for  receivers  of 
decedent's  estate  held  not  demurrable  as  unnec- 
essary and  vexatious.— Willinger  v.  German 
Bank  of  Baltimore  City,  103  A.  433. 

X.  ACTIONS. 

€=s>45l(2)  (Pa.)  In  action  against  an  estate 
for  goods  sold  and  delivered  to  decedent,  and 
upon  a  note  indorsed  by  him,  where  the  hand- 
writing on  the  note  in  the  book  of  original  en- 
tries, showing  the  goods  delivered  and  on  the 
receipt  for  the  goods,  was  identified  by  oral 
evidence  as  decedent's,  the  case  was  for  the 
jury.— John  McGlinn  Distilling  Co.  v.  Dervin, 
103  A.  872. 

XI.   ACCOUNTING  AND  SETTLEMENT. 
(A)  Dnty  to  Aoconnt. 

<S=>466  <Md.)  Where  testator  devised  to 
widow  estate  in  income  terminable  on  remar- 
riage, and  gave  property  to  son  after  her  death, 
release  executed  to  executors  by  widow  cannot 
be  relied  upon  by  surviving  ezecator  as  defense 
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to  son's  claim  after  her  death. — ^Lawsoa  v. 
Butgee,  103  A.  516. 

(B)   Proceedtnaw  <or   Acconntlnar. 

<S=9473,  474(4)  (Md.)  Whei^  no  disdnct  and 
clear  accounts  have  been  Irept  by  executor, 
doijbtB  which  arise  must  be  taken  most  strong- 
ly against  him.  and  against  his  personal  rep- 
resentatives.—Lawson  V.  Burgee,  103  A.  516. 

(D)  Compemsatlon. 

<S=>495(7)  (Pa.)  Executor  is  not  entitled  to 
commission  on  enhanced  valne  of  stocks  and 
other  investments  made  with  money  on  which 
commissions  had  been  charged  and  allowed  in 
prior  account.— In  re  Riter's  Estate,  103  A. 
554. 

«=>497  (Pa.)  Trustee,  who  as  sole  execu- 
tor had  been  allowed  approximately  10  per  cent, 
of  amount  distributed  and  an  additional  sum 
for  special  Rer>'ices,  was  not  entitled,  under 
Act  March  17,  1864  (P.  L.  53),  to  a  claim  for 
additional  compensation  for  making  advanta- 
geous sale  of  plant  in  which  estate  bad  control- 
ling interest.— In  re  Riter's  Estate,  103  A.  554. 

(E)   Stmtlnv.    Settllnv.    Openlnv>    and    Re- 
Tiew. 

^=»5I4  (Pa.)  Decree  that  a  fee  vested  in  chil- 
dren of  a  testatrix  and  distributing  rents  accru- 
ing from  interest  of  one  of  children,  after  her 
death,  unmarried,  intestate,  and  without  issue, 
to  her  father,  not  appealed  from,  is  not  res 
judicata,  as  to  construction  of  will,  but  only 
as  to  the  fund  distributed.— In  re  McKinney's 
Estate,  103  A.  590. 

«=>5I6(6)  (Pa.)  On  bill  to  reopen  adjudication 
of  administrator's  account  and  to  surcharge 
administrator,  evidence  held  not  to  sustain  ^- 
titioner's  burden  of  showing  that  omission  of 
petitioner's  father  from  list  of  next  of  kin 
entitled  to  share  in  distribution  was  qiade 
with  fraudulent  intent  to  deprive  petitioner  of 
his  distributive  share. — ^In  re  Macpherson's 
Estate,  103  A.  887. 

In  proceeding  to  reopen  an  administrator's 
adjudicated  account  and  to  surcharge  the  ad- 
ministrator, evidence  held  to  sustain  the  finding 
that  petitioner  had  been  guilty  of  laches  in 
failing  to  assert  his  rights  at  an  earlier  date. 
— Id. 

XH.   FOREIGN  AND  AirCII.I.ARY  AD- 
BIINTSTBATION. 

4:=>5I8(1)  (Conn.)  The  qualification  of  an  ad- 
ministrator or  executor  in  a  foreign  jurisdiction 
does  not  entitle  him  to  administer  upon  assets 
in  this  state  or  to  recover  debts  unless  volun- 
tarily delivered  to  him;  it  being  first  necessary 
to  take  ancillary  administration. — Equitable 
Trust  Co.  of  New  York  v.  Plume,  103  A.  940. 
€=518(3)  (Conn.)  Appointment  of  a  foreign 
trust  company  as  ancillary  executor,  which  has 
failed  to  make  the  secretary  of  state  its  attor- 
ney for  the  service  of  process,  held  unauthoriz- 
ed in  view  of  Pub.  Acts  1903.  c.  194.  M  62,  81, 
and  chapter  131,  $§  1,  2.— Equitable  Trust  Co. 
of  New  York  v.  Plume,  103  A.  940. 
^9518 (5)  (Conn.)  An  appointment  of  a  for- 
eign trust  company  as  ancillary  executor  by  a 
judgment  of  a  probate  unappeajed  from  is  con- 
clusive of  the  right  of  the  trust  company  to 
act  as  such,  provided  the  court  had  jurisdiction 
to  render  the  judgment. — Equitable  Trust  Co.  of 
New  York  v.  Plume,  103  A.  940. 

Where  a  probate  court  has  appointed  a  for- 
eign trust  company  as  ancillary  executor,  with- 
out jurisdiction,  the  defect  may  be  taken  ad- 
vantage of  at  any  time  directly  or  collaterally. 
—Id. 

<s»523  (N.H.)  Here  being  no  statute  or  rule 
providing  personal  estate  of  nonresident  dece- 
dents shall  be  distributed  in  accordance  with 
laws  of  state,  administrator  of  such  a  decedent 


should  remit  amount  with  which  he  is  charged 
on  settlement  to  whoever  may_  be  appointed  by 
foreign  court  to  complete  administration. — Todd 
V.  Todd,  103  A.  17. 

EXEMPLARY  DAMAGES. 

See  Malicious  Prosecution,  €=»68. 

EXEMPTIONS. 

See   Municipal   Corporations,    ^=>967 ;    Taxa- 
tion, «=»1&1,  232,  878. 

EXPENDITURES. 

See  Receivers,   «=»89. 

EXPENSES. 

3ee  Damages,  $=»177-;  Receivers,  4=3l54,  155. 

EXPERT  TESTIMONY. 

See  Evidence,  «=>506-555. 

EXPLOSIVES. 

€=»7  _(N.J.)  Where  decedent,  a  member  of  a 
municipal  body,  was  invited  by  their  engineer 
to  examine  sewage  disposal  plants,  and  while 
inside  a  "septic  tank"  was  killed  by  explosion 
of  gas,  when  third  person  lit  a  match  in  disre- 
gard of  warning,  act  of  third  person  was  the 
proximate  cause  of  death. — La  Rue  v.  Potts, 
103  A.  197. 

Where  decedent,  with  another  member  of  a 
municipal  body  employing  defendant  to  super- 
vise installation  of  sewage  disposal  plant,  while 
inside  a  "septic  tank"  on  defendant's  invitati(m 
was  fatally  injured  by  an  explosion  of  .gas, 
whether  other  person  inside  tank  bad  lighted  a 
match  in  disregard  of  warning,  held  for  the 
jury. — Id. 

€=>8  (Me.)  Evidence  that  six  year  old  boy  se- 
cured nitroglycerin  caps  under  or  near  portable 
shed  which  defendant  used  as  office  in  selling 
lots  and  was  injured  by  throwing  them  in  fire 
several  days  later  does  not  establish  that  de- 
fendant wantonly  injured  or  exposed  him  to 
danger,  even  though  boy  be  considered  licensee. 
—Kidder  v.  Sadler,  103  A.  150. 
®=»ll  (R.I.)  Act  of  7  year  old  boy,  in  picking 
up  and  lighting  unexploded  fireworks  bomb, 
which  injured  6%  year  old  plaintiff,  held  not, 
as  a  matter  of  law,  an  intervening  cause,  break- 
ing causcJ  connection  between  defendant's  negli- 
gent firing  of  bomb  and  the  injury. — Sroka  v. 
HalUday,  103  A.  799. 

€=9)2  (Pa.)  In  an  action  for  injury  from  rock 
blown  from  defendant's  quarry  after  a  dynamite 
explosion,  evidence  held  to  sustain  a  judgment 
for  plaintiff.— Rafferty  v.  Davis,  103  A.  951. 

Extreme  care  must  be  observed  in  use  of  so 
dangerous  a  substance  as  d.vnamite.  the  general 
rule  being  that  in  cases  of  explosion  of  dyna- 
mite, where  a  third  party  having  no  relation  to 
person  having  it  in  possession  is  injured,  the 
highest  degree  of  care  must  be  exercised. — Id. 

Where  the  explosion  of  dynamite  threw  a 
rock  a  short  square  and  a  half  from  the  quarry, 
through  plaintiff's  window,  and  injured  her, 
such  a  violent  and  unusual  result  amounted  in 
itself  to  evidence  from  which  the  jury  might 
infer  a  lack  of  proper  care  in  the  amount  of 
explosives  used  for  the  blast. — Id. 

One  conducting  blasting  operations  upon  his 
own  property  must  do  so  in  such  manner  as 
not  to  injure  others,  in  person  or  property,  and 
if  he  does  inflict  such  injury  it  is  a  trespass  for 
which  he  is  liable,  if  shown  to  be  negligent. 
—Id. 

EXPULSION. 


See  Mandamus,  «=9l25. 
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EXTRADITION. 

See  CourtSj  <S=»97. 

H.  INTEBSTATE. 

$=930  (Conn.)  Flight  contemplated  by  provision 
of  Const  U.  S.  art.  4,  §  2,  as  to  rendition  be- 
tween states  of  fugitives  from  justice,  need  not 
be  precipitate,  or  induced  by  desire  to  escape 
consequences  of  crime,  but  there  must  be  de- 
parture from  justice  within  term  as  used  in 
Constitution.— Taft  v.    Lord,   103   A.   644. 

To  constitute  one  a  "fugitive  from  justice" 
within  Const.  U.  S.  art.  4,  S  2,  as  to  rendition 
of  such  fugitive  between  states,  person,  having 
been  in  Dne  state,  must  have  left  it  and  come 
within  jurisdiction  of  other  state,  and  must 
have  incurred  guilt  before  he  left  the  one  state 
and  while  bodily  present  in  it— Id. 

Husband  whose  matrimonial  domicUo  was 
in  New  York,  and  who  brought  his  wife  and 
children  on  after  him  into  Connecticut,  where 
he  had  gone  to  seek  work,  they  later  returning 
to  New  York,  whereupon  he  railed  to  support 
them,  heid  not  a  fugitive  from  justice  to  jus- 
tify his, arrest  by  executive  of  Connecticut  for 
rendition  to  New  York  under  Const.  TT.  S.  art 
4,  I  2,  on  indictment  there  for  abandonment 

FACTORS. 

See  Brokers. 

FACTORY  ACTS. 

See  Master  and  Servant,  4s>95. 

FAILURE  OF  CONSIDERATION. 

See  Bills  and  Notes,  <8=>390. 

FALLING  OBJECTS. 

See  Pleading,  «=»237;    Railroads,  <S=»28a. 

FALSE  IMPRISONMENT. 

See  Malicious  Prosecution. 

FALSE  PRETENSES. 

«=>I3  (Me.)  Rey.  St  c.  128,  g  1,  defining 
"cheating  by  false  pretenses"  as  the  false  pro- 
curement of  a  signature  to  an  instrument,  the 
false  making  of  which  is  forgery,  construed  to 
have  reference  to  the  crime  of  forgery  as 
defined  by  the  common  law,  and  not  as  defined 
by  Rev.  St.  c.  123,  {  1.— State  v.  Kerr,  103  A. 
585. 

e=>26  (Me.)  An  indictment  for  false  pretenses 
charging  false  procuring  of  a  signature  to  a 
letter  authorizing  an  attorney  at  law  to  con- 
sent that  judgment  be  entered  against  the  per- 
son so  signing  is  not  defective  because  of  failure 
to  allege  that  attorney  so  authorized  was  the 
attorney  for  person  si^inK.— State  t.  Kerr,  103 
A.  585. 

^=»29  (Me.)  An  indictment  for  false  pretenses 
charging  that  defendant  falsely  procured  a  sig- 
nature to  a  letter  anthorizing  an  attorney  to 
consent  to  judgment  by  pretending  such  letter 
to  be  a  note  held  to  sufficiently  inform  defend- 
ant of  the  charge  against  him. — State  v.  Kerr, 
103  A.  585. 

$=>33  (Me.)  An  indictment  for  false  pretenses 
that  does  not  set  out  the  entire  instrument,  in- 
cluding signature,  is  not  defective ;  the  manner 
of  obtaining  such  signature,  and  not  the  signa- 
ture itself,  being  the  matter  in  issue. — State  v. 
Kerr,  103  A.  585. 

FARES. 

See  Carriers,  «=>339. 

FEDERAL  COURTS. 

See  Courts,  «=>97,  489 ;  Removal  of  Causes. 


FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Commerce,  iS^S,  27 ;  Master  and  Servant, 
«=9256,  285,  ^;    Trial,  «=»253. 

FEES. 

See  Attorney  and  Client,  <3=>167,  190;  CoetB, 
<8=>173 ;  Criminal  Law,  «=9l076. 

FEE  SIMPLE. 

See  Wills,  ®=»601,  602. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  <S=>VSO,  166-190,  216, 
287,  294,  Sll. 

FILING. 

See  Appeal  and  Error,  4=>624. 

FINDINGS. 

See  Appeal  and  Error,  «=»265,  627,  931,  100&- 
1022,  1071;  Criminal  Law,  «=3ll68:  Di- 
vorce, ®=9l50,  184:  Frauds,  Sutute  of,  «=> 
161 ;    Trial,  <8=395,  398. 

FIRE  INSURANCE. 

See  Insurance. 

FIREMEN. 

See  Corporations,  $s>4;  Insurance,  9=>693, 
787 ;  Quo  Warranto,  ®=>57. 

FIRES. 

See  Negligence,  9=>5Q;   Railroads,  «=»453-48a 

FIREWORKS. 

See  Explosives,  9s>ll. 

FISH. 

«=>I4  (N.J.Sup.)  Act  April  14  1846  (P.  L.  p. 
179),  relating  to  prMerration  of  oysters,  was 
superseded  by  Act  March  23,  1900  (P.  L.  p. 
425),  prescribing  by  whom  proceedings  to  re- 
cover penalties  shall  be  brought,  and  a  judg- 
ment condemning  a  schooner  in  a  proceeding 
by  private  person  under  Act  1846,  {g  7  and  9. 
would  be  set  aside.— Bradford  v.  De  Luca,  103 
A.  692. 

FIXTURES. 

See  Mechanics'  Liens,  $=>30. 

€=>4  (Pa.)  What  constitutes  trade  fixtures  is 
question  of  intention  to  annex,  and  not  as  to 
character  of  physical  annexation  to  realty.— 
McClintock  &  Irvine  Co.  v.  iEtna  E/xplosives 
Co.,  103  A.  622. 

^s>27(2)  (Pa.)  Where  lease  reserved  to  lessee 
right  to  remove  "machinery,  apparatus  and  oth- 
er things  of  that  character,"  consideration  of 
question  of  trade  fixtures  became  unnecessary, 
as  rights  as  to  removal  of  such  property  were 
covered  by  lease. — McClintock  &  Irvine  Co.  v. 
JEtna  Explosives  Co.,  103  A.  622. 

Under  lease  giving  lessee  right  to  remove  all 
machinery,  apparatus,  and  other  things  of  that 
character  lessee  was  entitled  to  remove  fui^ 
naces  installed  for  experimental  chemical 
work,  together  with  building,  constructed  by 
it  and  necessary  for  their  protection  and  opera- 
tion.— Id. 

4=331  (Pa.)  In  absence  of  express  contract  as 
to  trade  fixtures,  there  is  an  implied  contract 
I>ermitting  tenant  to  removd  them  at  proper 
time  and  in  proper  manner. — McClintock  * 
Irvine  Co.  v.  ^Etna  Explosives  Co.,  103  A.  622. 
9=>35(3)  (Pa.)  So  far  as  question  of  tenant's 
right  to  remove  trade  fixtures  is  governed  by 
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ezpresii  provisioiiB  of  lease,  it  is  question  of 
law.— McClintock  &  Irvine  Co.  v.  Mtna.  Explo- 
sives Co.,  103  A.  622. 

What  constitutes  trade  fixtures  is  usually  a 
mixed  question  of  law  and  fact  for  jury. — Id. 

F.  0.  B. 

See  Sales,  «s>77,  85. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  Landlord  and  Tenant,  $=3291. 

FORECLOSURE. 

See  Mechanics'  Liens,  $=>310 ;  Mortgages,  ®=> 

FOREIGN  ADMINISTRATORS. 

See  ISxecutors  and  Administratora,  €:=>523. 

FOREIGN  DIVORCE. 

See  Divorce,  <S=3326-!S28. 

FOREIGN  JUDGMENTS. 

See  Judgment,  <8s>818. 

FOREIGN  LAWS. 

See  Trial,  «s>lS». 

FOREMAN. 

See  Master  and  Servant,  «=>1»0,  287,  318. 

FORFEITURES. 

See  Intoxicating  Uquors,  «s>248,  250. 

FORGERY. 

«»I5  (Me.)  In  Rev.  St  e.  128,  §  1,  defining 
"forgery"  as  the  forging  of  any  "proceeding  filed 
or  entered  in  any  court,"  the  word  "proceeding" 
construed  to  include  a  letter  purporting  to  au- 
thorize an  attorney  to  confess  judgment. — State 
V.  Kerr,  108  A.  585. 

FORMER  ADJUDICATION. 

See  Appeal  and  Error,  «s»1007,  1099;  Judg- 
ment, «=5>570-630. 

FRANCHISES. 

See  Municipal  Corporations,  «=>680,  081; 
Street  Kailroads,  9=>22. 

FRATERNAL  INSURANCE. 

See  Insurance,  «=3087-818. 

FRAUD. 

See  Account  Stated,  9=>Vd;  Bankruptcy,  9=> 
426;  Contracts,  9s>97;  False  Pretenses; 
Fraudulent  (^onveynnces  :  Infants,  ®=s>56 ; 
Insurance,  <8=292,  378,  553,  665;  Partner- 
ship, «=>25;    Sales,  <8=>52. 

I.  DECEPTIOir   CONSTITUTING 

FRAUD.  AND  I.IABIXITT 

THEREFOR. 

4=>l  I  (1)  (N.H.)  A  false  statement  as  to  what 
a  person  thinks  is  actionable,  if  made  to  de- 
fraud.—Ouilette  V.  Theobald,  103  A.  306. 

n.  ACTIONS. 
(O)  Brldence. 

<Ss>58(2)  (N.H.)  Where  seller  of  horse  stated 
that  it  waii  improving  and  he  thought  it 
would  recover,  evidence  held  sufficient  to  sus- 


tain a  finding  that  the  statement  was  false. — 
Onilctte  V.  Theobald,  103  A.  306. 

FRAUDS,  STATUTE  OF. 

m.  PROMISES   TO  ANSWER   FOR 
DEBT,  DEFAULT  OR  MISCAR- 
RIAGE OF  ANOTHER. 

®=26(7)  (Conn.)  Where  officer  of  a  corpora- 
tion told  dealer  orally  to  furnish  gasoline  to 
the  trucks  of  the  corporation  and  charge  it 
to  him  and  he  would  pay  it,  and  credit  was 
given  him  personally,  he  was  liable,  although 
sale  slips  and  bills  were  made  out  in  the  name 
of  the  corporation.— S.  J.  Cordner  Co.  v.  Man- 
evetz,  103  A.  842. 

®=333(3)  (Itl.)  Promise  of  defendant,  in  con- 
sideration of  plaintiff  surrendering  his  claim 
against  a  corporation,  on  payment  of  half  of 
it,  and  not  bringing  bankruptcy  proceedings 
against  it,  to  pay  the  balance,  is  not  a  promise 
to  pay  the  debt  of  another,  within  the  statute  of 
frauds;  detriment  to  holder  of  claim  being  con- 
sideration for  new  promise  of  the  other,  though 
having  no  1«^  interest  in  the  corporation,  to 
pay  the  balance.— Whitaker  v.  Greene,  103  A. 

Vm.   REQUISITES  AND  SUFFICIENCY 
OF  WRITING. 

e=>t  13(3)  (Conn.)  A  memorandum,  "Sold  to  F. 
60  hbl.  D.  flour  in  98  lot,  at  8.90,  to  be  taken 
from  the  oar,  terms  cash,"  sufficiently  showed 
a  sale  for  future  delivery  under  Sales  Act,  jj  4, 
requiring  a  writing  signed  by  party  to  be  charg- 
ed.—FaUetti  V.  Cnrrano,  103  A.  753. 
4=9 1 15(2)  (N.  J.  Sup.)  A  memorandum  moK- 
ing  plain  without  parol  evidence  a  sale  con- 
tract and  containing  the  vendor's  name  follow- 
ed by  the  word  "per"  in  print,  after  which 
vendee's  name  is  signed  is  a  sufficient  memo- 
randum under  Sale  of  Goods  Act  (4  Comp.  St. 
1910,  p.  4648)  i  4.— Archbold  v.  Lo  Truglio,  103 
A.  987. 

iS=>ll5(5)  (N.J.Sup.)  The  place  on  the  paper 
where  memorandum  is  signed  is  not  important. 
—Archbold  v.  Lo  TrugUo,  103  A.  987: 

IX.  OPERATION  AND  EFFECT  OF 
STATUTE. 

«=»I2S(2)  (Conn.)  Plaintiff  mortgagor  under 
statute  of  frauds  held  without  right  of  action 
for  damages  against  defendant  mortgagee  for 
latter'a  failure  to  convey  part  of  land  to  which 
defendant  had  taken  title  pursuant  to  oral 
agreement  between  parties.- De  Lucia' v.  Witz, 
103  A.  117. 

«S9|29(12)  (N.J.Ch.)  For  part  performance  to 
justify  parol  evidence  of  terms  of  parol  contract 
for  sale  of  land,  acts  or  conduct  of  parties  must 
be  such  as  to  point  to  contract  between  them 
consistent  with  that  set  forth  in  bill.— McKvoy 
V.  Brooks,  103  A.  403. 

X.   PLEADING,  EVIDENCE,  TRIAL, 
AND   REVIEW. 

®s>l47  (N.J.)  Where  defendant  admits  prom- 
ise sued  on  which  is  within  statute  of  frauds, 
he  must  plead  the  statute  if  be  desires  its  bene- 
fits, except  where  complaint  or.  declaration  dis- 
doses  a.  case  within  the  statute,  or  else  must 
deny  the  contract.— Ziegener  v.  Daeche,  103  A. 
82. 

9=>  1 6 1  (Conn.)  Although  a  court  did  not  in  di- 
rect terms  find  as  a  fact  that  credit  was  giv- 
en solely  to  defendant,  who  ordered  goods  for 
the  use  of  another,  its  conclusion  that  the  de- 
fendant'? promise  to  pay  was  an  original  un- 
dertaking, will  be  susti&ned,  where  no  other 
rational  conclusion  is  possible  from  the  facts 
found.— S.  J.  Cordner  Co.  t.  Manevetz,  103  A. 
842. 
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FRAUDULENT  CONVEYANCES. 

See  Chattel  Mortgages,  9=>185;    Corporations, 

I.  TRAWSFERS   Aim   TRAITSAOTIONS 

mVALTD. 

(C)   Property  and  Rlshta  Tranaferred. 

«=»47  (Pa.)  Act  of  March  28,  1905  (P.  L.  62), 
making  voidable  certain  sales  of  merchandise 
and  fixtures  in  bulk,  is  not  applicable  to  con- 
tractor's transfer  to  a  corporation  of  liis 
horses,  carts,  hoisting  machines,  etc.,  as  they 
were  not  "merchandise"  nor  "fixtures"  within 
the  act.— Northrop  v.  P.  W.  Finn  Const.  Co., 
103  A.  544. 

(B)   Consldsratloa. 

«=>96(4)  (N.J.)  Transfer  of  stock  by  father 
to  daughter  in  good  faith  and  in  payment  of  or 
security  for  his  indebtedness  to  ber  is  valid, 
though  he  is  financially  involved.— Hepburn  v. 
United  Water,  Gas  &  Electric  Co.,  103  A.  522. 

(I)  Retention   of   Poaaeaston   or  Apparent 
Title  hf  Orantor. 

4=s>l47(l)  (Pa.)  To  render  a  transfer  of  per- 
sonal property  valid  as  against  creditors,  there 
must  be  such  a  change  of  possession  as  is  con- 
sistent with  the  nature  of  the  property  and  the 
situation  of  the  parties,  though  a  change  of 
location  is  not  necessary. — Northrop  v.  P.  W. 
Finn  Const.  Co.,  103  lA.  544. 

III.   BZaiEDIES    OF   CREDITORS   AND 
PURCHASERS. 

(G)  Bvldenee. 

9s>277(l)  (Md.)  In  suit  to  set  aside  fraud- 
ulent conyeyanoe,  defendant  has  burden  of 
proving  that  part  payment  of  his  indebtedness 
to  plaintiff  was  given  and  accepted  in  full  sat- 
isfaction of  debt. — Yost  v.  Eugene  L  Rosenfeld 
&  Co.,  103  A.  89. 

9s»299(l)  (Md.)  In  suit  to  set  aside  fraudu- 
lent conveyance,  evidence  held  to  sustain  finding 
that  transaction  was  made  to  defraud  plaintiff 
creditor. — Yost  v.  Eugene  I.  Rosenfeld  &  Co., 
108  A.  89. 

®=»300(4)  (Md.)  In  suit  to  set  aside  fraudulent 
conveyance,  evidence  held  to  sustain  finding  that 
part  payment  of  defendant's  indebtedness  to 
plaintiff  was  not  accepted  in  full  settlement — 
Yost  V.  Eugene  L  Rosenfeld  &  Co.,  103  A.  89. 

(I)  Trial. 

®=3308(6)  (Pa.)  Whether  change  of  posses- 
sion of  contractor's  property,  machinery,  etc., 
to  a  corporation  organized  by  him  was  all 
that  could  be  reasonably  expected,  in  view  of 
its  character  and  situation  and  relation  of  the 
parties,  was  a  question  of  fact. — Northrop  v. 
P.  W.  FiaxT  Const.  Co.,  103  A.  544. 

FREIGHT. 

See  Sales,  €=»77. 

FRIGHTENING  ANIMALS. 

See  Municipal  Corporations,  ^=>821. 

FUGITIVE  FROM  JUSTICE 

See  Extradition,  ®=>80. 

FULL  CREW  ACT. 

See  RaUroads,  <e=:»230. 

FULL  FAITH  AND  CREDIT. 

See  Divorce,  ^=3328. 

FUTURE  ESTATES. 

See  Perpetuities, 


See  Fish. 


GAME. 
GAMING. 


I.  OAMBriNG   CONTRACTS   AHD 
TRANSACTIONS. 

(A)    Nature   and   VaUdltr. 

€=>I7(2)  (Me.)  Assortment  of  goods  indoding 
punch  board  for  distribution  which  purchaser 
of  collar  button  worth  five  cents  for  ton  cents 
was  entitled  to  punch,  and  which  entitled  him  to 
premium  if  number  on  slip  punched  correspond- 
ed with  number  placed  opposite  any  premium, 
was  a  "gambling  device"  within  statute. — Grove 
Mfg.  Co.  V.  Jacobs',  103  A.  14. 

m.  CRIMINAX.  BESPONSIBIUTT. 

(A)   Offenaea. 

«=>75(1)  (N.J.)  Crimes  Act,  |  65  (2  Comp. 
St.  1910,  p.  1766),  requires  that  one  charged 
with  keeping  disorderly  house  resorted  to  for 
gambling  must  have  kept  place  with  intent  that 
persons  might  resort  there  for  gambling. — 
State  T.  Terry,  103  A.  238. 

T'nder  Crimes  Act,  $  65  (2  Comp.  St  1910. 
p.  1766),  making  keeping  of  gaming  house  mis- 
demeanor, knowledge  is  not  sufficient,  but  must 
be  coupled  with  intent  that  persons  shall  re- 
sort there  for  gambling. — Id. 

Though  one  in  possession  of  premises  may 
know  that  gambling  is  going  on,  be  may  not 
have  intended  that  persons  might  resort  to 
place  for  gambling  within  Crimes  Act,  §  65  (2 
Comp.  St  1910,  p.  1766). -Id. 

(B)  Proaeoatlon  and  Pnnlaliment. 

®=»I02  (N.J.)  In  prosecution  under  Crimea 
Act  S  65  (2  Comp.  St.  1910.  p.  1766).  for 
keeping  gaming  house,  charge  held  not  charge 
that  defendant  must  have  kept  place  with  in- 
tent that  persons  should  resort  there  for  gua- 
bling.— State  v.  Terry,  103  A.  238. 

GARAGES. 

See  Ldvery  Stable  and  Garage  Keepers. 

GARNISHMENT. 

See  Appeal  and  Error,  €=>963;    Attachment: 

Execution. 

n.   PERSONS    AND    PROPERTT    SUB. 
JECT   TO   GARNISHMENT. 

«=3>34  (N.H.)  Where  the  trustee  in  trustee 
process  issued  policy  of  indemnity  on  automo- 
bile trucks,  one  injured  in  collision  with  the 
truck,  who  brought  trustee  process,  held  not 
entitled  to  recover  from  the  trustee  without 
service  upon  the  principal  defendant — ^Palmer 
V.  Duplex  Truck  Co.,  103  A.  943. 

m.  PROCEEDINGS   TO   PROCURE. 

<S=373  (N.H.)  Without  jurisdiction  of  the  prin- 
cipal defendant  acquired  by  service  upon  it 
within  the  state,  the  action  wherein  trustee 
process  is  sought  must  be  dismissed,  unless  the 
trustee  has  in  its  hands  money  or  property  of 
the  principal  defendant.— Palmer  y.  Duplex 
Truck  Co.,  103  A.  943. 

^=»80  (N.H.)  Where  principal  defendant  in 
trustee  process  was  nonresident,  and  not  served 
before  the  entry  of  the  suit,  the  court  neverthe- 
less obtained  jurisdiction  of  the  controversy 
with  the  trustee  by  service  within  the  state. — 
Palmer  v.  Duplex  Truck  Co.,  103  A.  943. 

V.  UEN  OF  GARNISHMENT  AND 
UABIUTT   OF    GARNISHEE. 

«=3>riO  (N.H.)  Since  the  plaintiff  in  trustee 
process  proceeds  against  the  trustee  upon  the 
strength  of  defendant's  right  and  title,  he  can 
recover,  in  the  absence  of  fraudi,  only  what  the 
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defendant  might  recover  from  the  trustee. — 
Palmer  v.  Duplex  Truck  Co.,  108  A.  943. 

VI.   PROOEEDINOS  TO  STTFFOBT  OB 
EHFOBOE. 

«=>I4I  (N.H.)  Where  the.  trustee  has  not 
made  disclosure,  nor  has  plaintiff  required  one, 
under  Pub.  St.  1901,  c.  245,  |  11,  aithoufh  the 
court  might  discharge  the  trustee  for  failure 
to  file  its  disclosure  during  the  first  week  of 
the  term,  it  has  power  to  relieve  plaintiff  and 
to  grant  further  time.— Palmer  v.  Duplex 
Truck  Co.,  103  A.  »43. 

GAS. 

See  Statutes,  «=»80. 

GATES. 

See  Railroads,  <9=3307,  846>  348,  350. 

GIFTS. 

See  Charities. 

I.   INTEB   VIVOS. 

^s>34  (Md.)  Where  decedent  loaned  money  hy 
Instrument  in  nature  of  mortgage,  reser\ing  3  per 
cent,  interest  annually,  and  providing  that  if  he 
should  die  before  the  mortgagors  the  loan  should 
be  a  gift  and  the  money  be  theirs  absolutely, 
there  was  a  gift  unimpaired  by  the  conditions. 
—Green  v.  Redmond,  103  A.  431. 

Where  decedent  loaned  money,  taking  mort- 
gage providing  that  it  should  terminate  and  be 
deemed  satisfied  on  hie  cieath,  failure  to  comply 
with  a  covenant  for  $5,000  insurance  on  the 
mortgaged  property  upon  which  the  decedent  did 
not  insist  during  his  life  could  not,  after  his 
death,  be  held  to  constitute  a  default— Id. 

Where  decedent  loaned  money,  taking  mort- 
gage, to  be  deemed  satisfied  should  he  predecease 
the  mortgagors,  and  reserving  interest  at  3  per 
cent.  witl4  a  parol  agreement  for  his  support  for 
life,  conditions  held  sulBciently  performed,  so 
that  his  administrators  could  not  foreclose  the 
mortgage.— Id. 

GOOD  WILL. 

^=>l  (N.J.)  Good  will  of  established  mercan- 
tile business  is  very  valuable  and  may  long  sur- 
vive its  creator,  but  the  good  will  of  business 
of  successful  professional  man  practicing  alone 
dies  with  him. — Kremelberg  v.  Thompson,  103 
A.  523. 

Good  will  of  business  of  commission  mer- 
chant originating  with  himself  and  carried  on 
without  fixed  capital  for  15  or  20  years  re- 
sembles that  of  doctor  or  lawyer,  which  dies 
with  its  creator. — Id. 

^=>7  (N.J.)  In  bill  for  accounting  to  charge 
estate  of  deceased  brother  of  complainant's  fa- 
ther with  certain  profits  on  theory  that  good 
will  of  commission  business  conducted  by  fa- 
ther at  New  York  and  Baltimore  came  into 
hands  of  brother  in  trust  and  thereafter  pro- 
duced large  profits,  held,  under  evidence,  that 
food  will  of  New  York  concern  bad  no  value. — 
Lremelberg  v.  Thompson,  103  A.  523. 
In  such  suit,  held,  under  evidence,  that  com- 
plainants had  received  all  the  benefits  to  which 
they  were  entitled.— Id. 

GRADE  CROSSINGS. 

See  Railroads,  «=>»9. 

GRANDCHILD. 

See  Master  and  Servant,  ^=>3S8. 

GRAND  JURY. 

See  Indictment  and  Information. 


GROSS  NEGLIGENCE. 

See  Railroads,  $=3427. 

GUARANTY. 

See  Banks  and  Banking,  €=9260;  Corpora- 
tions, €=>484;  Frauds,  Statute  of,  €=>2tf, 
33;     Principal  and  Surety. 

I.  REQUISITES   AND  VAUDITT. 

«=»7(1)  (Conn.)  Where  the  bank  before  lend- 
ing money  required  a  guaranty,  which  the  bor- 
rower took  to  defendant  for  bis  signature,  and 
the  instrument  was  returned  to  the  bank,  de- 
fendant was  not  entitled  to  notice  of  acceptance 
of  the  guaranty.— Hartford-JBtna  Nat.  Bank 
V.  Anderson,  103  A.  845. 

®=3l8  (Me.)  Persons  signing  a  contract  of 
guaranty  without  reading  it  cannot  complain 
that  they  were  misled  as  to  the  contents  of 
the  contract  by  a  letter  from  plaintiCF. — J.  R. 
Watkins  Medical  Co.  v.  Stahl.  103  A.  70. 

H.  OONSTRUCTIOH  AND  OPERATION. 

€=s»34  (N.J.Sup.)  An  undertaking  by  the  assign- 
or of  a  mortgage  guarantying  payment  of  "the 
face  of  the  mortgage"  was  an  absolute  guaran- 
ty of  payment,  and  not  of  collection  merely. — 
Pfeiffer  v.  Crossley,  103  A.  1000. 

€s>36(3)  (Conn.)  Where  defendant  guaranteed 
notes  of  a  third  person  to  an  amount  not  ex- 
ceeding $10,000  at  a  certain  bank,  the  agree- 
ment did  not  rest  on  condition  that  no  more  ' 
than  $10,000  be  loaned  to  the  third  person  at 
any  time. — Hartford-^tna  Nat.  Bank  v.  Ander- 
son, 103  A.  845. 

m.  DISCKAROE   OF  GUARANTOR. 

®=»66  (Conn.)  Where  defendant  guaranteed 
notes  of  a  third  person  not  to  exceed  $10,(XX), 
his  liability  would  not  be  unreasonably  and 
unexpectedly  increased  by  the  creditor's  neg- 
ligence, and  hence  such  negligence  would  not 
be  a  defense  to  an  action  on  the  guaranty.^ 
Hartford-.^tna  Nat.  Bank  v.  Anderson,  103  A. 
845. 

A  guarantor  of  a  limited  amount  of  a  third 
person's  notes,  having  the  power  to  terminate 
his  liability  on  notice,  who  failed  to  keep  him- 
self informed  as  to  the  amount  of  the  indebted- 
ness and  allowed  3V^  years  to  elapse  without 
discovering  whether  the  guaranty  bad  been  ac- 
cepted, could  not  assert  the  obligee's  negli- 
gence.— ^Id, 

$=970  (N.J.Sup.)  In  the  case  of  an  absolute 
guaranty  to  pay  the  obligation  of  another,  suit 
on  the  guaranty  is  not  barred  by  delay  in  call- 
ing upon  the  debtor  for  payment. — Pfeiffer  v. 
Crossley,  103  A.  1000. 

An  assignor's  absolute  guaranty  of  the  pay- 
ment of  a  mortgage  was  not  impaired  because 
at  his  request  the  assignee  foreclosed  and  then 
failed  to  sue  on  the  bond  witliin  the  time  lim- 
ited by  Act  March  12,  1880  (P.  L.  p.  255  [S 
Comp.  St.  1910,  p.  3420]).— Id. 

IV.   REMEDIES  OF  CREDITORS. 

$=>77(1)  (N.J.Sup.)  In  the  case  of  an  absolute 
guaranty  of  pa.vment  of  the  obligation  of  an- 
other, the  guarantor  is  not  entitled  to  notice 
of  default  as  a  condition  precedent  to  suit  on 
the  guarantee. — Pfeiffer  v.  Crossley,  1<^  A. 
1000. 

9=»77(2)  (N.J.Sup.)  In  the  esse  of  an  absolute 
guaranty  of  payment  of  the  obligation  of  an- 
other, the  guarantor  may  be  held  liabl«  without 
suit  on  the  primary  obligation. — Pfeiffer  v. 
Crossley.  103  A.  1000. 
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GUARDIAN  AND  WARD. 

See  Insane  Persons,  €=>S{8. 

II.   APPOINTMENT,    QUAXIFICATION. 
AND  TENURE  OF  GUARDIAN. 

$=>25  (R.I.)  Probate  court  appoints  guardian 
for  ward,  and  may  remove  him  for  cau8e.->- 
Cbamplin  v.  Slocum,  103  A.  706. 

m.  CUSTODY  AND  CARE  OF  WARD*S 
PERSON  AND  ESTATE. 

$=>3I  (R.I.)  Value  of  ward's  services  to  guard- 
ian is  not  property  guardian  is  bound  to  inven- 
tory and  make  true  account  of  to  probate 
court.— Champlin  t.  Slocum,  103  A.  706. 
®=»37  (N.H.)  Guardian  may  compromise  claim 
against  estate  in  which  his  wards  are  inter- 
ested by  having  wards  give  up  their  interests  in 
another  estate,  where  such  is  beneficial  to 
wards.— Simes  v.  Ward,  103  A.  310. 
^=»69  (R.I.)  Appointment  of  employer  as 
guardian  of  weak-minded  employ^  conferred  no 
right  on  employer  to  free  services  of  employ^, 
and  law  implied  promise  of  guardian  employer, 
who  received  benefit  of  services  of  employ^ 
ward,  to  pay  amount  services  were  reasonaUy 
worth.— Champlin  v.  Slocum,  103  A.  706. 

V.  ACTIONS. 

$=>II7  (R.I.)  Adult,  by  second  guardian,  was 
entitled  to  bring  suit  in  superior  court,  against 
first  guardian,  for  services  rendered  first  guard- 
ian, and  was  not  required  to  wait  for  settle- 
ment of  first  guardianship  account  in  probate 
court;  he  claiming  value  of  services  exceeded 
first  guardian's  claim  for  board. — Champlin  t. 
Slocum,  103  A.  706. 

Statute  giving  probate  court  jurisdiction  over 
settlement  of  accounts  of  guardians,  ordinary 
accounts  betweeii  guardian  and  ward  should  be 
adjusted  in  that  court,  and  ward  cannot  main- 
tain action  against  guardian  while  latter's  ac- 
counts remain  unsettled  in  probate  court. — ^Id. 
€=>I23  (R.I.)  Probate  court  was  not  proper 
tribunal  for  trial  of  adult  ward's  action  against 
first  guardian  for  value  of  services  rendered 
such  guardian,  where  ward,  in  replication,  al- 
leged that  his  release,  pleaded  by  guardian, 
was  procured  by  fraud.— Champlin  v.  Slocum, 
103  A.  706. 

Jurisdiction  of  law  and  e<|uity  on  9uestion  of 
fraud  on  part  of  guardian  in  procurug  release 
from  his  ward  is  concurrent — Id. 

VI.  ACCOUNTING  AND  SETTIXSCENT. 

^s>l47  (R.I.)  Ward's  claim  for  services  ren- 
dered guardian  is  treated  as  set-off  in  whole  or 
in  part  of  guardian's  claim  for  board,  and, 
where  it  does  not  exceed  such  claim,  it  is  prop- 
er matter  for  adjustment  on  settlement  of 
guardian's  account  in  probate  court. — Champlin 
V.  Slocum.  103  A.  706. 

VHX.  XJABIU^ES  ON  GUARDIAN- 
SHIP BONDS. 

^=3175  (R.I.)  Where  guardian  of  minor  has 
given  general  bond  as  required  by  statute  and 
has  embezzled  funds  received  by  him  as  divi- 
dends on  corporation  stock  accruing  from  sale 
of  corporation's  real  estate,  surety  held  liable 
notwithstanding  that  stock  be  considered  realty. 
—Municipal  Court  of  Providence  v.  United 
States  Fidelity  &  Guaranty  Co.,  103  A.  996. 

GUESTS. 

See  Negligence,  4=>16. 

HABEAS  CORPUS. 

I.  NATURE  AND  GROUNDS  OF 
REMEDT. 

^»l3(Conn.)  Where  arrest  by  deputy  sheriff  is 
in   excess   oif   duty   of   executive  authority   of 


state  as  to  rendition  of  fugitives  from  justice 
in  another  state  under  Const.  U.  S.  art.  4.  i 
2,  and  statutes  in  aid  thereof,  person  arrested 
is  entitled  to  his  enlargement  on  habcBS  cor- 
pus as  matter  of  right— Taft  y.  Lord,  103  A. 

HACKS. 

See  Constitutional  Law,  «=>63,  275 ;  Municipal 
Corporations,  <S=>592,  680,  681,  703. 

HALF-BROTHERS. 

See  Descent  and  Distribution,  «s»35. 

HARMLESS  ERROR. 

See  Appeal  and  Krror,  <3=>1032-1071 :    Crimi- 
nal Law,  «=9ll6»-1172;    New  Trial,  *=»32. 

HEALTH. 

See  Contracts,  <S=>16S:    Infants,  «=>13;    Mu- 
nicipal Corporations,  ^=>597. 

I.   BOARDS    OF   HEALTH    AND    8ANI. 
TART   OFFICERS. 

^^13  (1)  (N.J.Sup.)  Anything  injurious  to 
public  health  may  be  a  nuisance,  and  it  is  as 
much  the  duty  of  a  board  of  health  to  prevent 
a  condition  likely  to  be  detrimental  to  public 
health,  as  to  abate  it  after  its  evils  appear.— 
Fenton  v.  Atlantic  City,  103  A.  605. 

HEARSAY  EVIDENCE 

See   Criminal   Law,    4=>421;     Evidence,    9=> 
317,  318. 

HEAT. 

See  Master  and  Servant,  4=»373. 


HEIRS. 

See  Descent  and  Distribution; 


Wills,  «S9S06. 

HIGHWAYS. 

See  Army  and  Navy,  «=336 ;  Bridges ;  Dedica- 
tion; Municipal  Corporations,  €=3661-706, 
806-821;  Railroads,  «=>90;  Statutes.  «=» 
255;    Telegraphs  and  Telephones,  «=3l0. 

I.  ESTABLISHMENT.  AI.TERATIOH. 
AND  DISCONTINUANCE. 

(A)  Batabllaltinent    by    PreserlpttOB,   Oaer, 

or  ReooarnltloB. 

€=>6(1)  (Pa.)  Without  express  dedication  pub- 
lic may  acquire  right  to  highway  as  against 
landowner  by  continuous  use  for  21  years,  and 
as  against  municipality  shorter  period  is  suffi- 
cient to  impose  duty  of  repair. — Felt  v.  Borough 
of  West  Homestead,  103  A.  50a 
9=3 1 4  (Pa.)  Where  width  of  highway  was  not 
fixed,  extent  would  depend  upon  the  extent  of 
ground  used  by  public— Felt  v.  Borough  of  West 
Homestead,  103  A.  508. 

(B)  Batabllsliinent    by    Statnte    or    Stata- 

tory    Prooeedlaara. 

iS=»4l(4)  (Me.)  A  report  of  the  proceedings  of 
the  commissioners  of  two  counties  in  relocating 
an  ancient  way  signed  by  only  one  board  of 
commissioners  is  not  fatally  defective. — Inhabi- 
tants of  Durham  v.  County  Clom'rs  of  Cumber- 
land &  Androscoggin   Counties,   103  A.  9. 

Under  Rev.  St.  1916,  c.  24,  S  13,  as  to  relo- 
cating ancient  ways  requiring  a  majority  of 
each  board  to  bo  present,  and  authorizing  a 
majority  of  those  in  attendance  to  act,  all  the 
commissioners  need  not  sign  the  report,  but 
only  a  majority  is  required. — Id. 
€=»53(1)  (Me.)  In  proceedings  for  relocation  of 
ancient  way  in  two  counties  as  soon  as  the  way 
is  located  and  adjudicated,  the  power  at  the 
joint  body  consisting  of  the  boards  of  commis- 
siouers  of  the  two  counties  is  exhausted,  and  it 
cannot  change,  amend,  or  annul  the  decision 
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except  ia  a  new  proceeding. — Inhabitants  of 
Durnam  v.  County  Com'rs  of  Onmberland  & 
Androscoggin  Counties,  103  A.  9. 
<S=s>58(5)  (Me.)  In  view  of  RcT.  St  1916,  c.  24. 
ff  14,  16,  allowing  appeals  in  proceedings  to 
relocate  ancient  ways,  and  requiring  such  ap- 
peals to  be  filed  in  the  coun^  where  the  proceed- 
ings originated,  it  is  sufficient  that  the  report 
be  filed  in  such  county. — Inhabitants  of  Durham 
T.  County  Com'rs  of  Cumberland  &  Androscog- 
gin Counties,  103  A.  9. 

m.  COMSTRXTCTION,  nfPROVEKENT, 
AND  REFAIK. 

^=9 1 05(1)  (Pa.)  As  against  a  municipality,  con- 
dnnoos  user  for  shorter  period  than  21  years  is 
sufficient  to  impose  duty  of  repair.— Felt  t.  Bor- 
ough of  West  Homestead,  103  A.  608. 
«s»ll3(4)  (N.J.Ch.)  Cor^ration  which  hired 
out  automobile  trucks  with  drivers,  which  were 
used  by  contractor  with  county  in  hauling  ma- 
terial from  its  plant  to  paving  work,  held  not 
entitled  to  lien  under  Municipal  Mechanic's 
lien  Act,  i  36.— Delaware  River  Quarry  &  Con- 
slxnctlon  Co.  t.  Board  of  Chosen  Freeholders 
of  Mercer  County,  103  A.  1& 

Where  materialman's  notice  of  lien  under  Mu- 
nicipal Mechanic's  Lien  Act  was  perfected  ex- 
cept for  omission  of  statement  of  terms,  time 
S'ven,  and  conditions  of  contract,  which  was 
r  purchase  and  sale  of  crushed  stone  for 
Saving  furnished  from  time  to  time  mi  request, 
en  was  valid.— Id. 

Notice  of  );>endency  of  suit  to  enforce  munic- 
ipal mechanic's  lien  under  Municipal  Me- 
chanic's Lien  Act  was  not  prematurely  given, 
where,  on  day  bill  was  filed  notice  of  suit  was 
served  on  proper  officer  of  county,  though  sub- 
poenas were  not  issued  and  served  until  four 
days  later.— Id. 

V.  REOXrUkTTON  AND  USE  FOB 
TKAVEL. 

(B)  ITae  of  Highway  and  Law  of  the  Road. 

«=»I84(3)  (Pa.)  In  action  for  death  of  plain- 
tiffs' 14  year  old  son  from  a  kick  in  the  head 
by  defendant's  mule  while  deceased  was  ooast- 
ing  on  a  public  road,  held  that  defendant's  neg- 
ligence was  for  the  jury. — Nevins  v.  Delaware 
&  Hudson  Co.,  103  A.  1017. 

In  an  action  for  death  of  plaintiffs'  14  year 
old  son  from  a  kick  in  the  head  by  defendant's 
mnle  while  deceased  was  coasting  upon  a  public 
road,  held  that  deceased's  contributory  negli- 
gence was  for  the  jury.— Id. 

(C)  Injuries  froaa  Defects  or  Obstraetlonii. 

9=3 1 94  (Pa.)  Whether  county  is  required  by 
Act  June  26,  1895  (P.  L.  336),  and  Act  May 
11,  1911  (P.  L.  244),  to  put  up  guard  rail  at 
particular  point  on  road  under  its  control,  de- 
pends on  circumstances  of  each  case. — Clark  y. 
Allegheny  County,  103  A.  552. 
$=>I98  (Pa.)  Statutory  mandate  such  as  that 
contained  in  Act  June  26,  1895  (P.  L.  336), 
and  in  Act  May  11,  1911  (P.  L.  244),  to  repair 
road  oc  bridge,  imposes  upon  county  so  charg- 
ed liability  for  injury  by  reason  of  its  failure  to 
repair. — Clark  v.  Allegheny  County,  103  A.  552. 
Act  June  26,  1895  (P.  L.  336),  and  Act  May 
11,  1911  (P.  L.  244),  relieving  tow.nship  au- 
thorities from  aU  duty  as  to  maintenance  and 
repair  of  all  roads  improved  under  such  acts, 
and  making  them  county  roads,  impose  liability 
on  county  for  injury  from  neglect  to  repair. 
—Id. 

4=»2II  (Pa.)  In  action  by  pedestrian  against 
county  for  damages  for  personal  injury  by 
stepping  off  county  road  into  small  stream,  evi- 
dence held  to  sustain  verdict  against  county. — 
Clark  T.  Allegheny  County,  103  A.  652. 

HOLDOVER. 

See  Mtinicipal  Corporations.  $=9165. 


HOMICIDL 

See  Criminal  Law,  «=>351,  369,  371;  Indict- 
ment and  Information,  ^=9137;  Witnesses, 
«=»37«. 

n.  UTIKDEH. 

«=930(2)  (N.J.  Sup.)  A  defendant  in  a  murder 
prosecution,  who  pointed  out  deceased  to  U.,  who 
struck  the  fatal  blow,  and  to  M.,  who  rifled  de- 
ceased's pockets,  and  was  present  when  the 
pocketbook  was  opened  by  M.  in  H.'s  room  im- 
mediately after  the  robbery,  may  be  convicted  as 
principal  in  the  second  degree,  since  the  jury 
may  brieve  that  he  was  near  enough  to  rendei 
assistance  when  the  blow  was  struck  and  pre- 
pared to  do  so.- State  v.  Mowser,  103  A.  806. 

m.  XIANSXJiUOHTEB. 

<3=>82  (NJ.Sup.)  In  view  of  Crimes  Act,  H 
109,  220,  a  corporation  aggregate  may  be  held 
criminally  for  manslaughter. — State  v.  Lehigh 
VaUey  R.  Co.,  103  A.  685. 

VH.   EVIDENCE. 
(C)  DyInK  Declarations. 

«=s>2l4(l)  (R.I.)  Dying  declaration  should  be 
restricted  to  act  and  drcumstances  immediately 
attending  it  and  forming  a  part  of  res  gest«e, 
and  not  to  prove  former  or  extrinsic  transac- 
tion.—State  V.  Johnson,  103  A.  741. 

(E)  'Welvht  and  SaflleleneT> 

9=9250  (Me.)  Evidence  held  to  sustain  a  convic- 
tion of  murder.- State  v.  Priest,  103  A.  359. 

Vm.  TRIAIta 
(O)  Instmetiona. 

9=9305  (Me.)  In  a  prosecntion  for  murder,  held, 
that  the  court  did  not  err  in  the  charge  in  not 
distinguishing  between  acts  done  by  accused  and 
acts  done  by  a  companion  claimed  to  have  struck 
the  fatal  blow.— State  v.  Priest,  103  A.  359. 
«=»308(3)  (N.J.)  Instruction  that,  if  the  killing 
occurred  as  the  wife  of  deceased  testified,  it  was 
presumptively  murder  in  the  second  degree  was 
a  correct  statement,  where  wife  described  an 
unprovoked  killing  by  the  use  of  a  deadly  weap- 
on at  close  range.— State  v.  Rombolo,  103  A. 
203. 

HUMANITARIAN  DOCTRINE 

See  Negligence,  4=983;  Railroads,  9=9390; 
Street  RaHroads,  (^=>103,  118. 

HUSBAND  AND  WIFE. 

See  Curtesy;  Divorce,  9=9231,  240;  Domicile, 
9=95;   Dower;   Witnesses,  9=958-60. 

I.  MTJTUAX.  BIGHTS,  DUTIES.  AND 
LIABILITIES. 

^=>i4(2)  (Md.)  Tenants  by  entirety  are  but 
one  person  in  contemplation  of  law,  and  take 
not  by  moieties,  but  each  is  seised  of  the  en- 
tirety, the  survivor  taking  the  whole,  and  nei- 
ther husband  nor  wife  can  sell  or  incumber  to 
the  prejudice  of  the  other. — Ades  v.  Caplan, 
103  A.  94. 

9=914(11)  (Md.)  Judgment  against  one  ten- 
ant by  entirety  is  not  a  lien  against  the  prop- 
erty during  the  life  of  the  other. — Ades  v.  Cap- 
lan. 103   A.   94. 

Where  a  judgment  is  entered  against  both 
husband  and  wife  who  hold  land  by  entirety, 
the  property  is  subject  to  execution,  but  where 
the  lien  and  judgment  against  the  husband's  in- 
terest becomes  void  because  of  his  bankruptcy, 
levy  on  the  property  cannot  be  made  during  his 
life.— Id. 
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m.  oomnBYAKOES,  oomtbacts,  and 

OTBER  TRAITSACTIONS  BETW£EH 
HXTSBAND  AND  WIFE. 

^=343  (Del.Ch.)  An  allegation  that  a  certain 
transaction  constitutes  a  loan  of  money  by  a 
wife  to  her  husband  is  not  supported  by  evi- 
dence that  she  expended  her  own  money  on  im- 
provements made  to  bis  real  estate. — Spruance 
V.  Equitable  Trust  Co.,  103  A.  577. 

The  unexplained  payment  of  money  by  a  wife 
to  her  husband  does  not  raise  a  presumption 
that  a  loan  was  intended  and  she  is  not  en- 
titled to  enforce  repayment  in  a  court  of  equity. 
—Id. 

IV.  DISABIUTIES  AND   PBXVUJBOES 
OF  OOVERTVBE. 

(C>  Contracts. 

<8=>79  (Pa.)  Since  Act  June  8,  1893  (P.  Ii. 
344)  a  married  woman's  capacity  to  contract 
is  the  rule,  and  her  incapacity  the  exception, 
and  she  may  contract  except  as  forbidden  by 
statute. — Bartholomew  v.  Allentown  Nat.  Bank, 
103  A.  054. 

*=»79  (Vt.)  As  to  property  held  jointly  by  hus- 
band and  wife  in  her  right,  the  wife  is  under 
«ommon-law  disability,  and  is  not  aided  by  stat- 
ute.—Fadden  V.  Fadden,  103  A.  1020. 

Since  at  common  law  a  married  woman  could 
not  make  contracts  binding  herself  and  her 
property,  her  right  to  do  so  is  measured  by  stat- 
ute giving  such  right.— Id. 

(D)  Trade  or  Bnslnesa. 

€=>95  (Pa.)  An  appeal  from  a  decree  dismiss- 
ing a  petition  to  be  decreed  a  feme  sole  trader  is 
in  substance  a  certiorari,  and  while  court  can- 
not review  the  merits,  it  may  inspect  whole  rec- 
ord to  see  whether  court  below  exceeded  its  ju- 
risdiction or  its  proper  legal  discretion. — Peti- 
tion of  Graver,  103  A.  001. 

Wife  who  left  her  husband  and  who  had  made 
it  impossible  for  him  to  support  herself  and 
their  child  could  not  take  advantage  of  such 
status,  and  was  not  entitled,  under  May  28, 
1015  (P.  L.  639),  to  be  decreed  a  feme  sole 
trader.— Id. 

(B)   Torta. 

€=>I02  (Pa.)  Under  modem  legislation,  a  mar- 
ried woman  is  liable  for  her  torts,  and  may  sue 
and  be  sued  ns  a  feme  sole,  and  the  joinder  of 
her  husband  is  not  necessary  or  even  proper. — 
Crouse  v.  Lubin,  103  A.  725. 

V.   WIFE'S    SEPARATE    ESTATE. 
(A)  'Wbat   Conatttntea. 

^=3l2l  (Del.Ch.)  A  husband  purchasing  land  in 
his  own  name  with  his  wife's  money,  while 
acting  as  her  agent,  is  liable  to  her  in  equity 
for  such  money,  for  the  profits  on  resale  of 
such  land,  and  for  the  net  rents  thereof,  even 
in  the  absence  of  an  agreement  therefor. — 
Spruanee  v.  Equitable  Trust  Co.,  103  A.  577. 
<e=>l33(l)  (R.I.)  Evidence  held  to  show  that 
one-half  interest  in  corporatp  stock  In  name 
of  testator  belonged  to  wife. — Grecnough  v. 
Catlin,  103  A.  IHH. 

(O  Llabllltlea  and  Cbarsea. 

<S=»I52  (N.II.)  Where  plaintiff  painted  de- 
fendant's house,  understanding  that  her  hus- 
band was  to  pay  for  it,  defendant  understand- 
ing she  was  to  pay,  plaintiff  can  recover  from 
the  wife.— I>apham  v.  Collins,  103  A.  300. 
<S=»I56  (X.J.Sup.)  Where  a  widow  continued  to 
ti-ansact  busincKs  in  the  same  name  after  mar- 
rying again,  and  indorsed  a  promissory  note  as 
an  accommodation  iudorser,  in  a  suit  thereon 
she  was  not  estopped  to  plead  coverture  by  her 
represputation  that  she  was  a  widow. — First 
Nat.  Hank  v.  Sliiimard,  im  A.  10(11. 

The  incapacity  ot  a  nuirried  woman  to  con- 
tract has  not  been  reiuo\ed  so  as  to  enable  her 


to  become  an  accommodation  indorser  on  a  note. 
—Id. 

$=>I7I(1)  (Pa.)  Since  passage  of  married  wo- 
man's act  of  1848,  a  married  woman  may 
mortgage  her  real  estate  or  assign  her  person- 
al property  as  security  for  her  Imsband's 
debts. — Kartholomew  v.  Allentown  Nat.  Bank, 
103  A.  954. 

A  married  woman  may  legally  pledge  her  se- 
curities to  secure  her  husband's  debts. — Id. 
®=»I7I(12)  (N.J. Sup.)  Where  married  woman 
left  saviuKs  account  books  with  bank  as  security 
for  loans  by  bank  to  husband,  she  could  not  com- 
pel bank  to  pay  deposit,  though  notes  were  not 
due,  on  groand  assignment  of  bank  books  wa.«  in- 
valid and  within  protection  of  Married  Wo- 
man's Act— Lieber  v.  American  Nat.  Bank,  103 
A.  381. 

VI.   ACTIONS. 

®=>205(1)  (Del.Ch.)  The  common-law  disability 
of  husband  and  wife  to  contract  with  each  other 
still  exists,  and  such  contracts  cannot  be  en- 
forced in  an  actibn  at  law  during  coverture  or 
against  the  representatives  of  the  deceased 
spouse;  the  remedy  of  the  surviving  spouse  be- 
ing by  equitable  assumpsit. — Spruanee  v.  Equi- 
Uble  Trust  Co.,  103  A.  577. 
®=>22l  (Pa.)  Under  modem  legislation,  a  mar- 
ried woman  is  liable  for  her  torts,  and  may  sne 
and  be  sued  as  a  feme  sole,  and  the  joinder  of 
her  husband  is  not  necessary  or  even  proper. — 
Crouse  v.  Lubin,  103  A.  725. 
<S=>235(2)  (R.I.)  In  action  against  a  bnsbnnd 
and  wife  for  money  lent,  where  plaintiff  admit- 
ted that  he  had  not  requested  the  wife  to  sign 
the  note,  and  that  he  made  her  a  defendant 
because  she  owned  a  house,  and  that  the  money 
was  used  in  buying  a  saloon  in  which  he  and 
the  husband  were  partners,  verdict  was  properly 
directed  for  the  wife.— Folco  v.  Pitocchelli,  1U3 
A.  789. 

<(=3242  (Vt)  Where  deed  by  husband  to  his 
wife  was  not  made  to  her  sole  and  separate  use. 
both  were  seized  jointly  in  wife's  right,  and 
land  was  not  subject  to  sale  under  execution 
issued  upon  a  judgment  recovered  against  wife 
for  professional  services  rendered  her  in  ad- 
justment of  matters  between  her  and  her  bns- 
band,  in  view  of  P.  S.  3037.— Fadden  t.  Fad- 
den, 103  A.  1020. 

HYPOTHETICAL  QUESTIONS. 

See  Eh'idence,  ^=»6S^-654. 

ICE. 

See  Waters  and  Water  Courses,  ^=3297. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

ILLITERACY. 

See  Brokers,  ^:>2Z 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  Constitutional  Law,  ^=9135,  148. 

IMPEACHMENT. 

See  Witnesses,  <S=»344-387. 

IMPLIED  CONTRACTS. 

See  Account  Stated;  Assumprit,  Action  of; 
Contribution  ;  Indemnity,  9=>13 ;  Limitation 
of  Actions,  €=28 ;   Work  and  Labor. 

IMPLIED  REPEAL 

See  Statutes.  <S=»15U,  100. 
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IMPRISONMENT. 

See  Habeas  Corpus. 

IMPROVEMENTS. 

See  Mechanics'  Liens;  Municipal  Corpora- 
tions, «=3270-588. 

INCOME. 

8ee  Trusts,  «=»2r2;    Wills,  <8=»618,  734,  821. 

INCONSISTENCY. 

See  Witnesses,  4=3387. 

INDEMNITY. 

See  GuarantT-;  Mecfaanics'  liena,  9=^15; 
Principal  and  Surety. 

^s>l3(l)  (Conn.)  Where  plaintiff  chauffeur  had 
operated  defendant's  automobile  through  vari- 
ous parts  of  state  before  accident,  danger  of 
running  down  a  pedestrian  because  of  defective 
brakes  was  an  obvious  risli:  which  plaintiff  as- 
sumed, and  defendant  was  not  bound  to  indem- 
nify him  for  expenses  in  defending  a  prosecution 
for  reckless  driving. — Plasilcowsld  v.  Arbus,  10.3 
A.  642. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  4Ea>31&-S20;  Negli- 
gence, €=>5S. 

INDIANS. 

See  Easements,  ^=350. 

INDICTMENT  AND  INFORMATION. 

See  Conspiracy.  4=343 ;  Criminal  Law,  ^s> 
1149;  False  Pretenses,  €=>!28-33 ;  Intoxicat- 
ing Liquors,  ^:»248;  larceny,  4=>30,  40; 
Receiving    Stolen    Goods,    4=37;      Sodomy, 

nZ.  FORMAZ.  REQinsnxs  OF  Ilf. 
SICTHENT. 

4=s>32(4)  (Me.)  An  indictment  for  false  pretens- 
es need  not  conclude  with  words  "by  reason 
whereof  the  said  respondent  is  deemed  to  be  guil- 
ty of  cheating  by  false  pretenses,"  and  is  suffi- 
cient if  it  concludes  with  words  "contrary  to  the 
form  of  the  statute  in  such  case  made  and 
provided."— State  v.  Kerr,  103  A.  585. 

V.  REQUISITES  AITO  SITFFIOIEirOT 
OF  ACCUSATION. 

4=»II0(2)  (Me.)  An  indictment  that  does  not 
set  out  the  offense  charged  in  the  language  of  the 
statute  is  not  defective  where  the  language 
used  is  equivalent  to  that  of  the  statute.— State 

V.  Kerr,  103  A.  585. 

VI.  JOINDER  OF  PARTIES,  OFFENS- 
ES. AND  COUNTS.  DUPUOITT. 

AND  EIiECTION. 

4s>l25(3)  (DeI.Gen.Ses8.)  A  count  in  an  in- 
dictment for  attempt  to  commit  sodomy,  alleg- 
ing that  defendant  "did  wickedly  and  nnlaw- 
fnlly  solicit  and  incite,"  is  not  double,  and  the 
words  "solicit  and  incite"  do  not  charge  two  of- 
fenses, nor  the  commission  of  the  same  offense 
in  two  separate  ways.— State  v.  Wimer,  103  A. 
752. 

4=>I25(S)  (Me.)  An  indictment  for  false  pre- 
tenses charging  false  procuring  of  a  signature 
to  a  letter  autliorizing  judgment  is  not  bad  for 
duplicity  because  of  an  allegation  that  judg- 
ment was  obtained  thereon,  thus  charging  the 
common-law  crime  of  falsely  obtaining  judg- 
ment ;  such  allegation  being  proper  mutter  of 
inducement.— State  v.  Kerr,  103  A.  585.  i 


Vn.   BCOTION  TO  QUASH  OR  DlSmSS. 
AND  DEMURRER. 

<&=»I37(1)  (N.J.Sup.)  That  a  bill  of  particulars 
is  directed  at  one  defendant  only  is  not  ground 
for  quashing  it  as  to  the  others.— State  v.  Le- 
high Valley  R.  Co.,  108  A.  685. 
<8=>I37(6)  (N.J.Sup.)  An  indictment  in  the  stat- 
utory form  charging  a  corporation  aggregate 
with  manslaughter  will  not  be  quashed  for  fail- 
ure to  specify  whether  voluntary  or  involunta- 
ry manslaughter  is  meant.— State  v.  Lehigh 
Valley  R.  Co.,  103  A.  685. 
^=>  140(1)  (N.J.Sup.)  Motion  to  quash  indict- 
ment is  addressed  to  court's  discretion. — Stat* 
V.  Rubin,  103  A.  390. 

^=>I40(1)  (NJ.Sup.)  A  motion  to  quash  an  in- 
dictment is  addressed  to  the  court's  discretion, 
which  ought  not  to  be  exercised  when  injustice 
may  result  to  the  state  and  where  a  refusal  to 
exercise  it  deprives  defendants  of  no  substan- 
tial rights.— State  v.  Lehigh  Valley  R.  Co.,  103 
A.  685. 

X.   OONVZOnON   OF  OFFENSE  IN- 
CLUDED IN  CHARGE. 

<8=>I9I(0)  (N.J.)  An  indictment  for  robbery 
at  common  law  will  support  a  conviction  of 
larceny.— State  v.  McDonald,  103  A.  165. 

INDIVISIBLE  CONTRACTS. 

See  Sales,  <g=»62. 

INDUSTRIAL  COMMISSION. 

See  Master  and  Servant,  4=>3»7,  416,  417. 

INFANTILE  PARALYSIS. 

See  Contracts,  <»=>138;   Pleading,  «=3l66,  214. 

INFANTS. 

See  Adoption;  Bastards:  Constitutional  Law, 
4=>275 ;  Guardian  and  Ward ;  Livery  Sta- 
Ue  and  Garage  Keepers,  @=>8 ;  Master  and 
Servant,  i&=i!^,  96;  Negligence,  <g=332;  Par- 
ent and  Child;    Street  Railroads,  <S=»117. 

I.  DISABIUTXES  IN  GENERAIk 

4=>2  (N..T.)  Infants'  rights  are  not  superior  to 
tl»>se  of  adults;  the  difference  between  the  two 
rlasses  being  that  the  rights  of  infants  must  be 
protected  by  the  court,  while  adults  must  pro- 
tect their  own  interests. — In  re  Shreve,  103  A. 
683. 

The  superior  equities  of  adults  are  not  to  be 
defeated  becaase  the  adversary  parties  are  in- 
fants.—Id. 

n.   CUSTODY  AND  PROTECTION. 

4=3 1 3  (Pa.)  The  health,  safety,  and  welfare  of 
minors  is  appropriate  subject  for  legislative  ac- 
tion, not  only  in  commonwealth's  exercise  of  its 
authority  as  parens  patrite.  but  also  of  inalien- 
able power  to  enact  laws  promoting  health  and 
general  welfare. — Commonwealth  v.  Wormser, 
103  A.  500. 

4=»I4  (Pa.)  Act  May  13.  1915  (P.  L.  280),  reg- 
ulating employment  of  minors  and  prohibiting 
employment  of  children  under  16  in  factories  at 
night,  is  reasonable  exercise  of  police  power. — 
Commonwealth  v.  Wormser,  103  A.  500. 

III.  PROPERTY  AND  CONVEYANCES. 

4=340  (N.J.)  When  a  sale  of  lands  of  adults 
given  circumstances  would  be  confirmed,  a  sale 
of  infants'  lands,  in  like  circumstances,  should 
be  confirmed.— In  re  Shreve,  103  A.  683. 

IV.  CONTRACTS. 

4S350  (N.J.Sup.)  Where  infant  was  engaged  In 
business  of  operating  automobile  as  common  car- 
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rier,  whatever  waa  furnished  to  him  to  enable 
him  to  carry  on  such  business  did  not  come 
within  description  of  "necessaries." — La  Rose  v. 
Nichols,  103  A.  390. 

^=336  (N.J.Sup.)  In  court  of  law,  infant  is  en- 
titled to  stand  on  legal  right  and  to  set  up  in- 
fancy as  defense  to  contract  made  by  him, 
though  he  induced  other  party  to  enter  into 
contract  by  false  representation  as  to  bis  age. — 
La  Hose  v.  Nichols,  103  A.  390. 

INFORMATION. 

See  Indictment  and  Information. 

INHERITANCE. 

See  Descent  and  Distribution. 

INHERITANCE  TAX. 

See  Taxation,  «==>867-887. 

INITIAL  CARRIERS. 

See  Carriers,  «s>219. 

INJUNCTION. 

See  Costs,  «=>32;    Bxecution,  ^»172;    Mort- 
gages, €=3504. 

I.   NATUBE  AITD   OBOUNDS   Ut   GEN- 

ERAIi. 

(B)  Grounds  of  KoIIef. 

«=>ll  (Md.)  Where  State  Boads  Commis- 
sion attempted  without  anthoritv  to  impose 
charge  for  permit  to  telephone  company  to  use 
roads,  but  offered  permit  without  charge  "with- 
out prejudice  to  its  rights  in  the  future  to  col- 
lect a  charge,"  the  phone  company  was  not  en- 
titled to  injunction  to  restrain  the  imposition  of 
a  charge.— Chesapeake  &  Potomac  Telephone  Co. 
of  Baltimore  City  v.  State  Roads  Commission, 
103  A.  447. 

a.  STIBJECTS  OF   PKOTEOTION  AND 

RELIEF. 
(A)  Actions  and  Other  Leirnl  Proeeedlnfrs. 

€=926(4)  (Pa.)  Equity  will  not  interfere  to  pre- 
vent multiplicity  of  suits,  if  bringing  of  one  or 
many  suits  is  matter  for  complainant's  elec- 
tion, and  there  is  no  necessity  for  multiplicity. 
—Kramer  v.  Slattery,  103  A.  610. 

(B)   Proverty,  Con-veyances,  and  Inonm> 
brancea. 

^s>37  (Md.)  In  action  in  equity  involving 
casement  in  land,  where  plaintiff's  legal  title 
is  practically  undisputed  and  free  from  reasona- 
ble doubt,  there  is  no  occasion  to  require  her 
to  resort  to  court  of  law.— Greenbaum  ▼.  Har- 
rison, 103  A.  S4. 

€=»48  (Pa.)  Equity  will  not  restrain  by  in- 
junction the  commission  of  mere  ordinary  or 
naked  trespass,  but  will  enjoin  continuing  or 
continued  trespass.— Kramer  v.  Slattery.  103 
A.  610. 

Act  June  16,  1836  (P.  L.  790)  {  13,  in  con 
nection  with  Act  Feb.  14,  1857  (P.  L.  39),  con- 
fers _  sufficient  equity  jurisdiction  to  restrain 
continuing  trespass  in  cases  where  there  is  no 
specific  or   adequate   legal  remedy. — Id. 

Continuing  trespass  not  arising  from  intru- 
sion upon  realty  but  from  removal  of  culm  or 
coal  dirt,  would  not  be  enjoined  if  such  injury 
might  be  fully  redressed  by  damages  in  civil  ac- 
tion.— Id. 

A  "cumulative  wrong  or  trespass"  justifying 
injunction  is  a  series  of  constantly  recurring 
unlawful  intrusions  upon  land  of  another  which 
may  fairly  be  said  to  be  continuous  or  perma- 
nent.— Id. 


(B)  Publle  Offlecra  ajtd  Board*  and  Mn- 
nleipalittea. 

«=>85(1)  (N.J.Ch.)  Under  Atlantic  City  build- 
ing ordinance,  making  it  unlawful  to  repair 
building  without  permit  from  building  inapectuii 
and  prohibiting  repair  of  building  damaged  by 
a  fire  more  than  one-half  its  value,  where  city 
alleged  that  building  was  damaged  more  than 
one-half  its  value  and  the  owner  alleged  that  it 
was  not,  the  remedy  at  law  was  adequate,  and 
the  owner  could  not  have  injunctioii  to  restrain 
interference  with  repair  of  building. — ^Atlantic 
City  EMre  Ins.  Co.  v.  Board  of  Com'rs  of  Atlan- 
tic City,  103  A.  1044. 

®»85(1)  (Pa.)  If  corporations  nnder  protest 
furnish  reports  to  auditor  general,  as  required 
by  Act  June  7,  1915  (P.  L.  878),  they  may 
still  insist  that  contents  are  of  a  private  char- 
acter, and  that  auditor  general  be  restrained 
from  making  their  contents  publift— German- 
town  Trust  Co.  v.  PoweU,  103  A.  896. 

(H)  Criminal   Acts,  Conaplraeles,  and 
Proaeontlona. 

^^103  (Pa.)  Continuing  trespass  from  remov- 
al of  culm  or  coal  dirt  would  not  be  enjoined 
if  felony  was  committed.— Kramer  y.  Slattery, 
103  A.  610. 

m.  ACTIONS  FOB  DTJUHOTIONS. 

«=»  1 1 8(2)  (Pa.)  To  obtain  injunction  for  pro- 
tection of  real  estate,  it  is  usual  for  complain- 
ant to  aver  bis  title  with  aome  degree  of  par- 
ticularity.—Kramer  V.  Slattery,  103  A.  610. 
«=II8(4)  (Pa.)  On  bill  in  equity  for  injunc- 
tion It  must  appear  from  facts  averred  that 
remedy  at  law  is  inadequate  and  incomplete.— 
Kramer  v.  Slattery,  103  A.  610. 

Bill  for  injuuction  to  reetrain  trespass  to 
realty  by  removing  culm  or  coal  dirt  held  in- 
sufficient as  failing  to  show  equitable  grounds 
for  relief. — Id. 

TV.  PBELnciNABT  AND  INTEBIO0U« 
TOBY  INJimOTIONS. 

(A)  Grounds  and  Prooeedlnvs  to  Frocnre. 

«=»I36(8)  (N.J.Cai.)  Under  Atlantic  City  BuUd- 
ing  Ordinance  as  to  repair  of  buildings  damaged 
by  fire,  owner  of  building,  having  applied  for 
mandamus  to  compel  issuance  of  permit  to  re- 
pair, could  have  restraining  order  against  inter- 
ference with  temporary  repairs  to  permit  occu- 
pancy of  building  pending  determination  in  man- 
damus.---Atlantic  City  Fire  Ins.  Co.  v.  Board 
of  Com'rs  of  Atlantic  City,  103  A.  1044. 

(B)  Contlnnlns.  Modifying;,  Tacatlaa.  or 
DUsoIylnc 

<S=>I63(2)  (N.J.Ch.)  In  an  action  to  cancel  con- 
tract and  to  restrain  enforcement  thereof  on  tiie 
nound  that  the  signature  thereto  wa»  procured 
through  misrepresentation  as  to  the  term  there- 
of, a  temporary  injunction  will  not  be  contin- 
ued pending  final  outcome  of  case,  as  complain- 
ant cannot  be  injured,  since  he  can  plead  the 
fraud  as  a  defense  in  an  action  at  law.— Smith- 
Austermuhl  Ca  v.  Jersey  Bys.  Advertising  Co., 
103  A.  388. 

VH.  VIOI^TION   AND    PTTNISHICENT. 

^=»22l  (Md.)  Where  injunction  is  issued 
against  enforcement  of  collection  of  a  collateral 
inheritance  tax,  the  administrators,  having 
Imowledge  of  the  decree,  are  bound  to  obey  it, 
though  it  was  not  served  on  them.— Wihjtert  v. 
State,  103  A.  437. 

INNKEEPERS. 

See  Negligence,  €=>32,  68. 
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INSANE  PERSONS. 

See  Adoption,  &=>16;  Appeal  and  Error,  ^=3 
151 ;   Wills,  «=»52,  55. 

n.  INQUISITIONS. 

<S=>26  (N.J.Prerog.)  Finding  of  jury  in  lunacy 
inquisition  that  testator  was  non  compos  men- 
tis on  a  certain  date,  and  without  lucid  inter- 
vals during  a  period  preceding  such  date  with- 
in which  will  was  made,  is  only  prima  facie  ev- 
idence, and  may  be  overcome  by  satisfactory 
evidence  of  capacity.— In  re  Coleman's  Will, 
103  A.  621. 

m.   GUARDIANSHIP. 

9=>33(1)  (N.J.Prerog.)  An  application  under 
Act  March  16.  1916  (P.  I*  p.  196)  i  24,  for  the 
appointment  of  a  guardian  of  a  nonindigent  in- 
sane person  to  conserve  his  estate  for  the  pur> 
pose  of  maintenance,  must  be  in  writing  and 
set  forth  the  pertinent  facts,  and  the  patient 
must  have  sufficient  notice  to  enable  him  to 
defend.— In  re  Braune's  Estate,  103  A.  412. 

INSOLVENCY. 

See  Bankruptcy;  Corporations,  4=»537-560; 
Executors  and  Administrators,  ^=»410. 

INSPECTION. 

See  Corporations,  «=>181;    Sales,  «=>85,  176. 

INSTALLMENTS. 

See  Limitation  of  Actions,  4=»51, 

INSTRUCTIONS. 

To  executors,  see  Executors  and  Administra- 
tors, ®=>S2. 

To  jury,  see  Criminal  Law,  *=3763-«29 ;  Trial, 
«=>188-296. 

To  servant,  see  Master  and  Servant,  ^!»154, 
185,  285. 

INSURANCE. 

See  Cbnstitutional  Law,  «=»229;  Executors 
and  Administrators,  «=>46;  Oamighment, 
4=334;  Landlord  and  Tenant,  ^3>156;  Mas- 
ter and  Servant.  ®=389;  Statutes,  €=>95; 
Vendor  and  Purchaser,  ®=>199. 

m.   INSUBANOE    AGENTS    AND 

BROKERS. 

(A)  Asenor  for  Inanrer. 

«=s>84(5)  (Md.)  In  view  of  Code  Pub.  Civ.  Laws, 
art.  23,  iS  185,  220,  and  under  section  219 
(volume  3),  plaintiffs  could  not  recover  compen- 
sation for  services  in  causing  workmen's  com- 
pensation insurance  to  be  placed  with  defend- 
ant insurance  company,  whore,  when  services 
were  rendered,  plaintiffs  were  not  agents  of  de- 
fendant, nor  licensed  as  insurance  brokers.— 
Goldsmith  v.  Manufacturers'  Liability  Ins.  Co. 
of  New  Jersey,  103  A.  62T. 

IX.  AVOIDANCE  OF  POLICY  FOB 
BnSREPRESENTATION.  FRAUD. 
OR  BREACH  OF  WARRANTY 
OR  CONDITION. 

(C)   Matters   Relatlns   to    Person   Inanred. 

9=>292  (Me.)  A  false  statement  as  to  whether 
applicant  has  consulted  or  been  attended  or 
treated  by  a  physician  is  material  to  the  risk 
and  will  defeat  recovery,  especially  where  it  is 
warranted  to  be  true.— Ilughes  v.  Metropolitan 
Ins.  Co.,  103  A.  465. 

XI.  ESTOPPEI.,  WAIVER,  OB  AGREE. 

MENTS     AFFECTING     RIGHT     TO 

AVOID  OR  FORFEIT  POLICY. 

(9=»378a)  (Me.)  Under  Rev.  St.  c.  53,  S  119, 
knowledge  of  life  insurance  agent,  regarding  the 


risk  or  false  statements,  is  that  of  the  company 
which  is  bound  thereby. — Hughes  v.  Metropoli- 
tan Ins.  Co.,  103  A.  465. 

Bev.  St.  c.  53,  $  119,  does  not  render  the  com- 
pany liable  in  spite  of  false  statements  made  to 
medical  examiner,  not  known  to  be  false  by 
agent,  especially  where  the  examination  con- 
taining false  statements  is  never  communicated! 
to  the  agent. — Id. 

If  an  insurance  agent  knows  that  representa- 
tions of  the  applicant  are  false,  mere  tact  that 
applicant  subsequently  communicates  them  to 
medical  e^miner,  who  is  not  an  agent  but  an 
employe,  does  not  release  the  company  from  the 
imputabon  to  it  of  the  knowledge  of  its  agent. 
—Id, 

Rev.  St.  c.  S3,  (  110,  charging  insurance  com- 
panies with  Icnowledge  of  all  things  affecting  the 
usurance  of  which  tneir  agents  have  knowledge, 
must  be  strictly  limited  to  the  actual  Imowledge 
of  the  agent.— Id. 

«s>378(2)  (Me.)  If  the  applicant  for  life  insur- 
ance makes  false  statements  to  the  medical  of- 
ficer, without  knowledge  of  the  insurance  agent, 
the  company  is  not  bound  thereby,  under  Rev. 
St  c.  53,  §  119,  since  the  medical  examiner  i» 
an  employ^,  and  not  an  agent.— Hughes  v.  Met- 
ropolitan Ins.  Co.,  103  A.  465. 
^=>378(3)  (Me.)  The  liability  of  insurance  com- 
panies as  charged  with  knowledge  of  agents  is 
fixed  by  Rev.  St.  c.  53,  S  119,  and  is  unaffected 
by  the  issuance  of  special  instructions  impress- 
ing agents  with  necessity  of  personally  vouching 
for  all  facts.- Hughes  v.  Metropolitan  Ins.  Co., 
103  A.  465. 

Xn.  RISKS    AND    CAUSES    OF   LOSS. 

(B)  Insnraiice  of  Propertr  and  Title*. 
4=a425  (NJ'.)  Damage  to  garments  by  moths 
after  being  taken  from  their  packages  by  per- 
sons who  broke  and  entered  was  only  conse- 
quentially due  to  the  burglary,  so  that  owner 
could  not  recover  under  a  policy  insuring 
against  "direct"  loss  by  burglary,  theft,  or 
larceny.— Downs  v.  New  Jersey  Fidelity  & 
Plate  Glass  Ins.  Co.  of  Newark,  103  A.  205. 

Burglary  is  the  breaking  and  entering  into  a 
mansion  house  in  the  nighttime  with  intent  to 
commit  a  felony. — Id. 

Burglary  includes  a  house  which  owner  has 
left  for  short  season  animo  revertendi,  though 
no  one  is  in  it  at  time  of  burglary. — Id. 

Theft  is  defined  to  be  a  popular  term  for  lar- 
ceny.— ^Id. 

Larceny  is  the  felonious  talcing  and  carrying 
away  of  the  personal  goods  of  another  with 
the  intent  to  steal  them.— Id. 

XTV.  NOTICE  AND  PROOF  OF  LOSS. 

4=3553(1)  (Me.)  In  acticn  on  fire  insurance  pol- 
icy, mistaken  and  honest  overvaluation  in. 
proof  of  loss  does  not  defeat  recovery,  but 
intentional  and  fraudulent  overvaluation  is 
fatal.— Archibald  v.  Granite  State  Fire  Ins; 
Co.,  103  A.  162. 

XVL  RIGHT   TO  PROCEEDS. 

4=»586  (Conn.)  Where  an  ordinary  life  policy 
provides  for  change  of  beneficiary  upon  in- 
dorsement on  the  policy,  the  wife  of  insured, 
named  as  beneficiary,  and  who  joined  in  the 
application  for  the  policy,  took  the  same  into 
her  possession,  and  paid  all  the  premiums,  had 
vested  interest,  and  the  beneficiary  could  not 
be  changed  except  as  provided  in  the  policy. — 
Neary  v.  Metropolitan  Life  Ins.  Co.,  103  A. 
661. 

XVm.   ACTIONS  ON  POLICIES. 

4=3645(1)  (Me.)  In  action  on  fire  insurance 
policy,  question  as  to  whether  insured- did  any- 
thing to  defraud  company  when  placing  insur- 
ance  held   properly    excluded;     there   being   nu 
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claim  of  fraud  in  issnance  of  policy.— Archibald 
V.  Granite  State  Fire  Ins.  Co.,  103  A.  162. 
4=>646(6)  (Pa.)  Where  accident  insurance  pol- 
icy excepted  injuries  resulting  wholly  or  partly, 
or  directly  or  indirectly  from,  or  while,  or  in 
consequence  of  being  affected  by  intoxicants, 
etc.,  defense  thereunder  is  affirmative,  and  the 
burden  is  on  insurer  to  establish  it.— Bowers  v. 
Great  Eastern  Casualty  Co.,  103  A.  536. 
«=»646(7)  (Md.)  That  insured's  death  resulted 
from  a  wound  with  his  own  razor  does  not 
change  the  presumption  that  the  wound  was 
accidental.— Baltimore  Life  Ina.  Co.  v.  Fahmey, 
103  A.  450. 

Burden  is  upon  defendant  insurer  to  show  by 
preponderance  of  evidence  that  insured's  death 
was  not  the  result  of  accident. — Id. 
^=>662(1)  (Me.)  In  action  on  hre  insurance 
policy,  manner  in  which  assured  makes  up  his 
proof  of  loss  is  admissible  on  question  of 
good  faith  as  to  valuation.— Archibald  v.  Gran- 
ite State  Fire  Ins.  Co.,  103  A.  162. 
«=>665(3)  (Me.)  Evidence  held  to  show  that  the 
insured  in  his  application  made  false  material 
statements  precluding  recovery  on  the  policies. 
—Hughes  V.  Metropolitan  Ins.  Co.,  103  A.  465. 
«=>665(5)  (Pa.)  Under  policy  excepting  inju- 
ries resulting  from  or  while  or  in  consequence 
of  being  affected  by  intoxicants,  insurer  must 
show  that  accident  was  consequence  of  insur- 
ed's use  of  intoxicants,  shdwing  of  a  physiolog- 
ical change  from  normal,  induced  by  intoxi- 
cants being  insufficient.— Bowers  v.  Great  East- 
em  CasuJty  Co.,  103  A.  536. 
9=>665(7)  (Me.)  In  action  on  fire  insurance 
policy,  wherein  defendant  claimed  that  plain- 
tiff had  fraudulently  overvalued  property  de- 
stroyed in  her  proofs  of  loss,  evidence  held 
to  sustain  verdict  for  defendant.— Archibald  v. 
Granite  State  Fire  Ins.  Co.,  103  A.  162. 
4=9668(111  (Pa.)  In  action  on  policy  excepting 
injury  resulting  from  intoxicants,  unnecessary 
exposure  to  obvious  danger,  or  violation  of 
laws,  etc.,  held,  that  whether  use  of  intoxicants, 
violations  of  speed  laws,  etc.,  was  proximate 
cause  of  accident  was  for  jury.— Bowers  v. 
Great  Eastern  Casualty  Co.,  103  A.  536. 
«=>668(12)  (Md.)  Where  defense  was  suicide, 
cause  of  death  held  for  the  jury.— Baltimore  Life 
Ins.  Co.  V.  Fahmey,  103  A.  460. 

XZ.  MUTUAI.   BENEFIT   HfSUBANOE. 
(A)  Oorporntloaa  ud  Aaaoclatlons. 

«=>687  (Pa.)  Supreme  Council  Catholic  Mu- 
tual Benefit  Association,  organized  as  a  social 
institution,  with  a  provision  for  insurance,  and 
governed  through  a  branch  system  with  a  forjn 
of  application  and  initiation,  and  limiting  its 
beneficiaries,  etc.,  is  a  beneficial  association, 
and  not  an  insurance  company.— Lafferty  v.  Su- 
preme Council  Catholic  Hut  Ben.  Ass'n,  103 
A.  280. 

Controlling  test  as  to  whether  an  organiza- 
tion  is  a  beneficial  association  or  an  insurance 
company  is  whether  it  comes  within  Act  April 
6,  1893  (P.  L.  7),  defining  fraternal  beneficial 
associations. — Id. 

$=>693  (R.I.)  Constitution  and  by-laws  of  fire- 
men's relief  association  are  to  be  reasonably 
and  fairly  construed  to  effectuate  benevolent 
purposes  of  organization. — McClarence  v.  Provi- 
-dence  Permanent  Firemen's  Belief  Ass'n,  103 
A.  1. 

(B)  Beaeflelarles  and  Benefits. 

€=3780  (Conn.)  Where  a  benefit  certificate 
provides  for  a  change  of  beneficiary,  the  latter 
takes  a  mere  revocable  expectancy. — Neary  v. 
MetropoUtan  Life  Ins.  Co.,  103  A.  661. 
4=9787  (R.I.)  Under  constitution  of  firemen's 
relief  association,  fireman,  who,  while  exercising 
horses,  was  thrown  from  wagon  and  had  shoul- 
der dislocated,  resulting  in  permanent  injury 
disqualifying  him   as  fireman  or   to  work  at 


manual  laborj  for  which  alone  he  was  compe- 
tent, held  entitled  to  benefits  from  association. — 
McClarence  v.  Providence  Permanent  Firemen's 
Relief  Ass'n,  103  A.  1. 

Disabled  fireman,  member  of  firemen's  reli^ 
association,  held  entitled  to  benefits  under  its 
constitution,  though  not  penniless  and  in  ra- 
ceipt  of  pension.— -Id. 

(F)  Aetlona  for  Beneflts. 

<8=»8I8(1)  (Pa.)  Act  May  11,  1881  (P.  L.  20), 
excluding  as  evidence  constitution  and  by-laws, 
unless  copy  thereof  is  attached  to  policy,  does 
not  apply  to  beneficial  associations. — Lafferty 
V.  Supreme  Council  Catholic  Mut.  Ben.  Ass'n, 
103  A.  280. 

In  action  on  death  benefit  certificate,  circu- 
lar letter,  issued  without  authority  by  associa- 
tion's grand  secretary,  may  be  admissible  as 
tending  to  modify  or  contradict  secretary's  tes- 
timony, but  not  admissible  as  affecting  charac- 
ter of  the  association.— Id. 

INTENT. 

See  Constitutional  Law,  «e9l3;  Criminal  Law, 
«=>371;  Deeds,  «s»93;  Fixtures,  «=>4; 
Statutes,  <Ss>181 ;  Wills,  «=»72,  439. 

INTEREST. 

See  Judgment,  4=>223;  Municipal  Corpora- 
tions, «=»518;  Payment,  «=s»42;  Trusts,  «=» 
231,  SOD;    Usury;    Wilis,  «=»734. 

m.   TIME  AND  COMPtTTATIOH. 

4=>56  (N.J.Ch.)  In  account  rendered  by  mort- 
gagee to  mortgagor,  it  was  improper  to  calcu- 
late interest  upon  full  amount  of  principal  of 
mortgages  from  date  they  were  executed  to 
date  of  settlement,  where  payments  on  account 
of  principal  had  been  made.— Wilbur  v.  Win, 
103  A.  085. 

TV.  RECOVEBT. 

€=^61  (Pa.)  Ordinarily  interest  is  conmdered  as 
incidental  to  or  forming  integral  part  of  princi- 
pal debt,  and  not  as  separate  demand. — Kann 
V.  Kann,  103  A.  369. 

INTERLOCUTORY  ORDERS. 

See  Appeal  and  Error,  ®=>70,  78. 

INTERNATIONAL  LAW. 

See  Action,  9=9l4 ;   Attachmoit,  4=>24S;  War. 

INTERSTATE  COMMERCE. 

See  Commerce. 

INTESTACY. 

See  Descent  and  Distributicm. 

INTOXICATING  LIQUORS. 

See  Commerce,  4=98:    Statutes,  4=>248. 

rv.   UCENSES  AND  TAXES. 

«=>45  (Conn.)  Acts  1917,  c.  322,  prevails  over 
chapter  263,  and  the  county  commissioners  can- 
not renew  a  liquor  license  beyond  the  first 
Monday  of  the  month  succeeding  a  vote  of  no 
license  by  a  town.— Appeal  of  Young,  103  A. 
039. 

iS=»6e(4)  (R.I.)  Where  city  of  Providence  in 
accordance  with  Laws  1915,  c.  1278,  duly  con- 
demned land  within  a  town  for  purposes  of  a 
water  supply  town  council  would  not,  under 
Gen.  Laws  1909,  c.  123,  {  2,  relating  to  assent 
of  owners  of  contiguous  land,  have  jurisdiction 
over  city's  objection  to  grant  licenses  to  occu- 
pants of  buildings  on  land  condemned  for  sale 
of  intoxicants,  notwithstanding  city  was  not 
entitled  to  actual  possession  until  one  year 
thereafter.- City  of  Providence  v.  Town  of  Scit- 
uate,  103  A.  093. 
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V.  BEOUTATIONS. 

«=»il2  (N.J.)  Charter  permitting  city  to  li- 
cense innkeepers  and  retailers  of  liquors,  etc., 
and  making  it  unlawful  to  sell  liquors  in  city 
in  less  than  five  gallons  without  license,  does 
not  authorize  ordinance  making  it  unlawful  for 
common  carrier  to  deliver  in  city  any  liquors 
consigned  to  club,  lodge,  or  other  association  — 
West  Jersey  &  S.  R.  Co.  v.  City  of  MiUviUe, 
103  A.  246.  ■        .         ^  * 

The  Commission  Government  Acts  do  not 
justify  ordinance  making  it  unlawful  for  any 
common  carrier  to  deliver,  in  city,  any  liquor 
consigned  to  club,  lodge,  or  other  association. 
-Id. 
«=>ll2>/2  [New,  vol.  20  Key-No.  Series] 

(N,J.)  Under  Act  of  Cong.  1913,  known 
as  the  Webb-Kenyon  Act,  shipments  of  liquor 
into  city  sought  to  be  prohibited  by  ordinance, 
but  not  violating  any  law  of  state,  were  n»t 
prohibited.— West  Jersey  &  S.  R.  Co.  v.  City 
of  MillviUe,  103  A,  246. 

XZL   SEAHOHES.  SEIZITBES,  AMD  FOR- 
FEITURES. 

^=9248  (Me.)  Complaint,  alleging  that  at  par- 
ticular town  in  particular  county  intoxicating 
liquors  were  unlawfully  kept,  deposited,  and 
transported  by  J.  K.  in  a  Ford  touring  car 
(giving  its  number),  owned  and  driven  by  said 
J.  K.,  cannot  be  held  to  charge  offense  of  keep- 
ing and  depositing  liquors,  under  Rev.  St.  c. 
127,  i  27 ;  there  being  no  proper  allegation  of 
place  at  which  kept  and  deposited.— State  v. 
Ford  Touring  Car  No.  1,440,316,  103  A.  304. 

Complaint  held  not  to  charge  offense  of  illegal 
transportation  of  intoxicating  liquors,  under 
Rev.  St.  c.  127,  §  20,  as  amended  by  Laws  1917, 
■c.  291,  I  2 ;  the  word  "knowingly"  being  omit- 
ted.-Id. 

Under  I^ws  1917,  c.  294,  in  aid  of  Rev.  St. 
c.  127,  f  20,  as  amended  by  Laws  1917,  c.  291, 
§  2,  no  valid  warrant  for  seizure  of  automobile 
by  officer  seizing  intoxicating  liquors  therein 
could  issue  upon  complaint  which  did  not 
charge  keeping  and  depositing  intoxicating  liq- 
uors under  Hev.  St.  c.  127,  §  Zl,  or  illegal  trans- 
portation.— Id. 

Exception  of  common  carriers  in  t^aws  1917, 
c.  294,  providing  that  all  antomobilea,  etc., 
not  common  carriers,  containing  intoxicating 
liquors,  etc.,  shall  be  seized,  being  in  enacting 
clause,  must  be  negatived  in  part  of  complaint 
making  automobile  subject  ot  seizure,  and 
libel  against  car  should  contain  same  negative 
allegation.— Id. 

®=»250  (Me.)  Legal  seizure  is  essential  to  ju- 
risdiction of  proceeding  in  rem  by  libel  for 
forfeiture  of  intoxicating  liquors,  containing 
vessels,  and,  under  Laws  1917,  c.  294,  of  ve- 
hicles.—State  v.  Ford  Touring  Car  No.  1,440,- 
316,  103  A.  304. 

INVENTORY. 

See  Executors  and  Administrators,  <S — «06. 

INVESTMENT. 

See  Trusts,    <S=>21S. 

INVITED  ERROR. 

See  Appeal  and  Error,  €s>882. 

JITNEYS. 

See  Licenses,  ^»26;    Municipal  Corporations, 
<8=>703. 

JOINDER. 

See  Parties,  <8=»26,  30. 


JOINT  CONTRACTS. 

See  Ccmtracts,  <&s>182. 

JOINT  LIABILITIES. 

See   Judgment,   4=>630. 

JOINT  TENANCY. 

See  Tenancy  in  (Common. 

JOKE. 

See  Master  and  Servant,  9=>373. 

JUDGES. 

See  Criminal  Law,   «»666;    Justices  of  the 
Peace;   Trial,  <^s>29,  186. 

JUDGMENT. 

See  Pleading,   (3=3343,  344. 
For  judgments  in  particniar  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 
For  review  of  judgments,  see  Appeal  and  Error. 

n.  BT  CONFESSIOir. 

€=>67(3)  (PaO  Defendant  petitioning  on  Sep- 
tember 14,  1916,  to  open  a  judgment  against 
him  under  a  warrant  of  attorney  contained  in  a 
note  entered  November  5,  1914,  held  not  guilty 
of  laches. — Bowman  v.  Berkey,  103  A.  49. 
<S=68(2)  (Pa.)  That  the  word  "seal"  on  a  note 
which  was  basis  of  judgment  entered  on  war- 
rant of  attorney  in  a  different  handwriting,  and 
was  apparently  written  after  note's  execution, 
was  not  an  irregularity,  warranting  the  strik- 
ing off  of  judgment. — Bowman  v.  Berkey,  103 
A.  49. 

€=>68(6)  (Pa.)  In  proceeding  to  open  judgment 
on  a  note  entered  under  warrant  of  attorney, 
defendant's  evidence,  showing  an  alteration  aft- 
er execution,  was  sufficient  to  meet  the  burden 
of  making  a  good  defense.— Bowman  v.  Berkey, 
103  A.  49. 

rV.  B7  DEFA1TI.T. 
(B)  Openlnv  or  Settins  Aitlde  Defavlt. 

€=s>l38(l)  (Pa.)  In  attachment  proceeding. with 
garnishment,  wherein  plaintiff  took  judgment 
for  want  of  an  appearance,  held,  on  defend- 
ant's rule  to  open  the  judgment,  that  it  was 
properly  opened  and  defendant  allowed  to  make 
a  defense.- Koth  v.  I'echin,  103  A.  894. 
®=3l48  (Pa.)  After  default  judgment  against  a 
corporation,  in  action  on  a  note,  held,  that  on 
application  of  its  receiver  the  court  did  not 
abuse  its  discretion  in  opening  the  judgment. — 
Martin  v.  Interstate  Lumber  Co.,  ICfe  A.  613. 
€=3 1 53(1)  (Pa.)  Courts  are  usually  liberal  in 
opening  judgments  for  want  of  an  appearance, 
where  a  good  defense  or  excuse  is  disclosed, 
there  being  no  limitation  of  time  on  the  court's 
power  to  open  a  judgment  entered  by  default 
for  want  of  an  appearance. — Roth  v.  Pechin, 
103  A.  894. 

«=»I68  (Md.)  The  court  in  striking  out  judg- 
ment can  limit  the  defenses  to  be  interpoaeid 
to  such  as  may  be  presented  by  pleas. — Corn- 
blatt  V.  Bloch,  103  A.  137. 
®=3|73  (Md.)  An  order  authorized  by  plain- 
tiff, striking  out  default  judgment  and  giving 
time  to  file  "pleas,"  held  not  to  authorize  de- 
murrer.—Cornblatt  V.  Bloch,  103  A.  137. 

An  order  extending  time  for  filing  pleas, 
being  passed  inadvertently  and  without  knowl- 
edge of  the  terms  on  which  a  default  judgment 
had  by  consent  been  stricken  out  with  leave 
to  file  pleas  within  five  days,  is  properly  re- 
scinded.— Id. 

<8=»I76  (Md.)  Under  Rule  Day  Act  (Balti- 
more City  Charter  [Laws  1898,  c.  123]  §  314, 
and  section  315A,  as  added   by  Laws  1914,  c. 
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107),  defendant,  given  leave  to  file  pleas  in 
a  certain  time,  having  faiied  to  do  so,  or  to 

move  for  jury  trial,  the  court  can  assess  dam- 
ages and  extend  judgment  by  default. — Corn- 
Watt  V.  Bloch,  103  A.  137. 

VI.   ON  TBIAI.  OF  ISSUES. 

(A)  Rendition,  Fom,  anA  Reaniaites  la 
General. 

^s>l99(l)  (Pa.)  In  action  on  lessee's  surety 
bond,  where  the  jury  included  in  their  verdict 
for  coal  royalties  on  item  covered  by  a  receipt, 
the  proper  method  for  the  correction  was  not 
by  motion  for  judgment  non  obstante  veredicto, 
but  by  motion  for  new  trial.— Pittsburgh  Block 
Coal  Co.  V.  Oliver  Coal  Co.,  108  A.  52. 
$=»  199(1)  (Pa.)  It  is  error  for  court  to  entor 
judgment  for  plaintiff  n.  o.  v.  on  ground  that 
material  parts  of  defendant's  testimony  are  un- 
worthy of  belief;  remedy  being  to  order  new 
trial.— Hewitt  v.  Democratic  Pub.  Co.,  108  A. 
499. 

4=9 1 99  (3)  (Pa.)  In  an  action  to  recover  for  the 
death  of  a  coal  miner  alleged  to  have  resulted 
from  contact  of  a  pipe  deceased  was  carrying 
with  electric  wires  in  the  mine,  where  evi- 
dence did  not  show  that  defendant's  negligetice 
was  the  cause  of  death,  or  that  the  miner  died 
from  electric  shock,  judgment  for  defendant 
non  obstante  veredicto  held  proper,  although  ev- 
idence might  justify  finding  of  defendant's  neg- 
ligence.— Caddy  v.  Harleigh-Brookwood  Coal 
Co.,  103  A.  1016. 

«=»223  (N.J.)  "With  accrued  interest,"  in  a 
decree,  means  at  the  legal  rate  of  interest, 
when  no  other  sum  or  rate  is  mentioned. — In 
re  Wadskier's  Will,  103  A.  188. 

IX.  OPENINO  OR  VACATINO. 

€=»384  (Pa.)  A  rule  to  show  cause  why  a 
judgment  entered  against  defendant  should  not 
be  opened  might  be  treated  as  one  to  open  the 
judgment- Bowman  v.  Berkey,  103  A.  49. 

X.  EQUITABXiE  REUEF. 
(B)  Jarladlctlon  aad  Proeeedtngra. 

/  «=s>460(10)  (R.I.)  Where  bill  to  vacate  judg- 
ment charges  actual  fraud,  not  establisheid,  it 
will  be  dismisfied,  though  stating  other  grounds 
on  which  relief  might  have  been  grantetl,  if  not 
blended  with  allegations  of  frauds. — Gilbane  v. 
Union  Trust  Co.,  103  A.  483. 

XI.  OOIXATERAI.  ATTACK. 

^=>486(1)  (N.J.Prerog.)  Decrees  based  on  no 
issues,  made  without  notice  and  an  opportunity 
to  be  heard,  are  a  nullity,  and  will  be  so  treat- 
ed even  in  a  collateral  proceeding. — In  re 
Braune's   Estate,  103  A.  412. 

Xm.   MEROEB  AND  BAR  OF  CAUSES 
OF  ACTION  AND  DEFENSES. 
(A)  Jndvnieiita  Operative  aa  Bar. 

$=>570(12)  (Del.Ch.)  A  dismissal  under  court 
rule  85,  providing  for  dismissal  of  actions  not 
brought  to  hearing  within  30  days,  does  not 
operate  to  bar  another  suit  for  the  same  pur- 
pose.—Jefferson  V.  Stuckert,  103  A.  870. 

(B)   Canaea  of  Action  and  Defenaea  Merc- 
ed, Barred,  or  Conclnded. 

4=9598  (N.J.)  Where  a  verdict,  in  a  suit  for 
damages  to  real  property  by  abstraction  of 
waters  by  percolation,  was  rendered  for  plain- 
tiff "at  the  sum  of  $2,700  permanent"  as  set 
forth  in  the  Postea,  tlie  word  "permanent"  will 
be  taken  as  a  part  of  the  record  and  as  mean- 
ing damages  for  a  permanent  injury,  so  that 
such  judgment  constitutes  a  bar  to  a  future  ac- 
tion for  injuries  arising  from  the  same  cause. — 
Crosby  v.  City  of  East  Orange,  103  A.  859. 


(C)  Peraoaa  'Wko  mar  Take  AATaatase  of 
tbe  Bar. 

4=^30  (R.I.)  Where  plaintiif,  injured  by  de- 
fect in  street,  had  cause  of  action  against 
street  railway  and  a  city,  and  she  brought  ac- 
tion against  the  city  and  got  judgment,  the 
street  railway  defending  for  the  city,  the  judg- 
ment is  a  bar  to  subsequent  action  against 
railway,  though  unsatisfied;  plaintiff  refusing 
to  collect.— Roberts  v.  Rhode  Island  Co.,  IVff 
A.  714. 

XV.  riEN. 

e=9780(5)  (Md.)  Tbe  interest  of  a  resulting 
trustee  is  not  subject  to  the  lien  of  a  judg- 
ment against  him. — £^st  Nat.  Bank  v.  Garter, 
103  A.  463. 

XVn.   FOREIGN  JUDOICENTS. 

<S=»8I8(5)  (N.J.Ch.)  The  jurisdiction  of  a  for- 
eign court  over  tbe  parties  or  subject-matter 
may  be  inquired  into  and  determined  by  court 
in  which  judgment  is  sought  to  be  enforced, 
and  foreign  court's  adjudication  that  it  has  ju- 
risdiction is  not  evidence  of  its  jurisdiction. — 
Thompson  y.  Thompson,  103  A.  856. 

JUDICIAL  NOTICL 

See  Evidence,   4=14-52. 

JUDICIAL  SALES. 

See  Execution,  4=>236,  247;  Infants,  «=»40; 
Mortgages,  4=^504,  510;    Taxation,  4=366Sw 

JURAT. 

See  Statutes,  4=935%. 

JURISDICTION. 

Sec  Courts;  Criminal  Law,  ^ts>97;  Divorce, 
4=9327;  Garnishment,  4=973,  SO;  Judgment, 
4=9818;   Justices  of  the  Peace,  4=940,  58. 

JURY. 

See  Constitutional  Law,  4='31S;  Criminal 
Law,  4=9739,  867;  New  Trial,  4=944;  Pub- 
lic Service  Commissions,  4=92. 

n.  RIGHT  TO  TRIAI.  BT  JURT. 

4=3 1 4(1)  (R.I.)  An  action  on  case  brought  un- 
der Gen.  Laws  1909."  c.  148,  {  1,  as  amended  by 
Laws  1911-12.  e.  697,  §  1,  entitling  landowner 
whose  lands  are  overflowed  by  mill  reservcar  to 
damages,  and  making  such  damages  a  lien  on 
the  property,  with  provision  for  assessment  of 
damages  by  jury,  is  legal  and  not  equitable  as 
regards  right  to  jury  trial  on  issue  of  liability 
at  all. — White  v.  Woonasquatucket  Reservoir 
Co.,  103  A.  795. 

JUSTICES  OF  THE  PEACE. 

m.   civil.    JURISDICTION    AND    AU- 
THORITY. 

4=40  (Del.Super.)  L'nder  Rev.  Code  1915,  i 
4005,  the  residence  of  tbe  parties  within  the 
hundred  or  adjoining  hundred  is  juriadictional 
in  civil  cases  before  a  justice  of  the  peace  in 
New  Castle  county.— Wilmington  Gas  Co.  v. 
Annest,  103  A.  751. 

4=58(2)  (Del.Super.)  Under  Rev.  Code  1915,  i 
4005,  in  civil  oases  before  a  justice  of  the  peace 
in  New  Castie  county,  residence  of  the  parties 
within  the  hundred  or  adjoining  hundred  should 
appear  on  the  record  of  the  justice. — Wilming- 
ton Gas  Co.  V.  Annest,  103  A.  751. 

V.  REVIEW   OF  PROGEEDINCM. 

(A)  Appeal    and    Brror. 

4=164(1)  (Del.Super.)  Under  Rev.  Code  1915. 
$  4005,  in  civil  cases  before  a  justice  of  the 
peace  in  New  CasUe  county,  residence  of  tbe 
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parties  within  the  hundred  or  adjoining  hundred 
should  appear  in  the  transcript  of  the  record 
on  appeal.— Wilmington  Gas  Co.  v.  Aanest,  103 

JUSTIFICATION. 

See  libel  and  Slander,  4t=9llO. 

LACHES. 

See  Oontribution,  «=39;   Bquity,  «=»80,  8S. 

LANDLORD  AND  TENANT. 

See  X>vidence,  ^s>441 ;  EHztures,  9s»27 ;  Mines 
and    MinenUt^    4=3*70;     Na-rigable    Waters, 

I.   OBEATIOM  AND  EXISTENCE  OF 
THE  RELATION. 

«s»l8(3)  (R.I.)  In  action  for  rent,  evidenoo  keM 
sufficient  to  sastain  a  finding  that  defendant's 
mother  was  the  tenant,  and  uiat  defendant  was 
not  liable.— Smith  v.  Crossley,  103  A.  626. 

H.   IiEASES  AND  AGREEMENTS  IN 

GENERAI,. 

(A)   Reanlaltea  and  Talldltr. 

«=323  (N.J.Sup.)  Where  the  terms  of  a  lease 
hare  been  agreed  on  and  the  first  payment  made, 
the  contract  is  complete,  although  the  con- 
templated lease  has  not  been  executed.— McCul- 
loch  T.  Lake  &  Risley  Co.,  103  A.  1000. 

(B)  Constrnctloa  and    Operation. 

4=^37  (Pa.)  Any  uncertainty  as  to  the  mean- 
ing of  a  clause  in  a  lease  is  to  be  determined 
in  favor  of  the  lessee.— Williams  y.  Notopolos, 
103  A  290. 

4=»37  (Pa.)  In  case  of  doubt,  or  uncertainty, 
as  to  meaning  of  language  used  in  lease,  its 
provisions  will  be  construed  most  strongly 
against  lessor  and  in  favor  of  lessee. — ^McClin- 
tock  &  Irvine  C}o.  v.  ^tna  Explosives  Co.,  103 
A.  622. 

4=947  (Pa.)  "Conditions"  are  qualifications  an- 
nexed by  the  lessor  whereby  the  estate  grant- 
ed may  be  enlarged,  diminished,  created,  or  de- 
feated on  the  happening  of  some  contingent 
event.— Williams  v.  Notopolos,  103  A.  290. 
«=>48(2)  (N.J.Sup.)  Where  the  lessor  has 
breached  his  contract  by  leasing  to  another,  the 
first  lessee  may  recover  at  least  the  value  of  his 
term.— McCnlloch  v.  Lake  &  Risley  Co.,  103  A. 
1000. 

HZ.  IJUTDIiORB'S  TITLE  AND  RE- 
VERSION. 


(A)  RlKlits  and   Povrc 


Kdlord. 


«=»53(2)  (Pa.)  Under  Act  32  Hen.  VIH,  c. 
34.  which  18  in  force  in  Pennsylvania,  all  the 
rights  and  remedies  under  a  lease  which  be- 
long to  the  lessor  belong  to  his  grantee.— Wil- 
liams V.  Notopolos,  103  A  290. 

IV.   TERMS  FOR  TEARS. 

(C)   Elxteaalons,  Renewal*,  and  Options  to 
Pnre)>a««  or  Bell. 

«=>92(4)  (N.J.Ch.)  Option  to  purchase  con- 
tained in  lease  is  not  abrogated  by  parties  mak- 
ing purchase  agreement  containing  different 
terms  of  payment  which  the^  later  abandoned 
by  mutual  consent,  and  continued  to  pay  and 
receive  rentals  under  the  lease.- Thommen  v. 
Smith,  103  A.  25. 

(D)  Termination. 

«s>94(3)  (N.H.)  Notice  from  landlord  to  ten- 
ant to  quit  in  a  month  held  not  rendered  void 
by  the  notice  on  the  same  paper  of  increase  of 
rent  from  date.— Blankenberg  v.  Markarian, 
103  A.  970. 


4^=>(03(1)  (Vt)  Mere  breach  of  covenant  in 
lease  does  not,  in  absence  of  special  stipula- 
tion, work  a  forfeiture  of  the  term. — ^Powell  v. 
Merrill,  103  A  259. 

VH.  PREMISES  AND  ENJOYMENT 
AND   USE  THEREOF. 


(C)   Ine« 


Kbranoea,    Taxes,   and   Aaaess- 
menta. 


®=3l49  (N.J.)  Where  leased  property  was  va- 
cant, and  tenant,  without  landlord's  anthority 
or  consent,  obtained  connection  with  municipu 
water  supply,  landlord's  estate  was  not  liable 
to  lien  for  unpaid  water  charges.— Ford  Motor 
Co.  V.  Town  of  Kearny,  103  A  254. 

(O)  Repalra,  Insnranoe,  and  Improve- 
ments. 

«s»l52(ll)  (Pa.)  Owner's  good  faith  in  refus- 
al to  approve  lessee's  plans  for  alterations 
which  the  lessee  had  submitted  to  him,  as  re- 

auired  by  the  lease,  held  a  question  of  fact  for 
lie  jury.— Williams  v.  Notopolos,  103  A  290. 
To  justify  an  owner's  refusal  to  approve  les- 
see's plan  for  alteration,  submitted  as  requir- 
ed by  the  lease,  on  the  ground  that  it  was  not 
satisfactory,  the  objection  should  be  made  in 
good  faith,  and  must  not  be  merely  capricious. 
—Id. 

<t=>IS6  (Conn.)  Where  lessor  agreed  to  carry 
$8,000  insurance  for  restoration  of  buildings  in 
event  of  fire,  but  failed,  and  a  fire  destroyed 
buildings,  restoration  of  which  would  cost 
$28,000,  equity  wUl  compel  lessor  to  expend  the 
$8,000  toward  restoration  only  if  lessee  will  • 
bind  himself  to  make  necessary  supplemental 
expenditure.— Tungsten  Co.  of  America  v. 
Beach,  108  A.  632. 

(B)   Injarlea  from  Daagrerona  or  Defective 
Condition. 

4=3 164(6)  (RJ.)  Where  on  leased  premises 
an  open  barrel,  sunk  into  ground  to  receive 
waters  of  a  spring,  was  perfectly  obvious  and 
remained  in  the  same  condition  before  and 
after  the  letting,  the  landlord  was  not  liable  to 
a  subtenant  for  death  of  bis  little  child  falling 
into  the  barrel.^rorski  v.  Consolidated  Ren- 
dering Co.,  103  A  907. 

(F)   Bviction. 

^s>l78  (Vt.)  A  tenant  actually  ousted,  to  pro- 
tect his  rights  because  of  eviction,  need  not  de- 
mand restoration.- Powell  v.  Merrill,  103  A. 
259. 

A  tenant  evicted  waives  no  rights  by  on  at- 
tempted settlement  which  falls. — Id. 

Vin.  RENT  AND  ADVANCES. 
(A)  RlKkta  and  Llabllltiea. 

®=»  187(1)  (Conn.)  Where  sublease  provides  for 
sale  of  option  to  purchase,  and  provides  for 
payment,  in  addition  to  rent,  of  monthly  in- 
stulment  on  purchase  price,  such  installments 
are  not  rent,  within  Gen.  St.  1902,  §  4015,  pro- 
viding that  tenant  need  not  pay  rent  where 
premises  become  untenantable. — Tungsten  Co.  of 
America  v.  Beach,  103  A  632. 
4=»I90(1)  (Vt.)  An  eviction  to  suspend  the 
tenant's  obligation  to  pay  rent  must  result 
from  wrongful  act  of  the  landlord.— Powell  v. 
Merrill,  103  A.  259. 

4=3 1 90  (2)  (Vt.)  Eviction  from  a  part  of  leas- 
ed premises  suspends  the  rent  in  its  entirety. — 
Powell  V.  Merrill,  103  A.  259. 

A  tenant's  right  of  defense,  because  of  evic- 
tdon  from  part  of  the  premises,  to  action  for 
rent  under  the  lease,  is  not  affected  by  receiv- 
ing and  retaining  rent  of  another  part  of  the 
premises  from  another. — Id. 

(B)   Aettons. 

^=>23l(l)  (Vt.)  In  action  for  rent,  intent  to 
oust  tenant  will  be  conclusively  assumed  from 
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act  of  landlord  necessarily  resulting  in  depriv- 
ing tenant  of  beneficial  enjoyment  of  premises. 
—Powell  T.  Merrill,  103  A.  259. 

IX.   RE-ENTRT  ANB   RECOVERY  OF 
POSSESSION   BY   LANDLORD. 

®=>275  (Vt.)  Mere  breach  of  covenant  in  lease 
does  not,  in  absence  of  special  stipulation,  give 
the   landlord    a    right  of   re-entry. — Powell   v. 
Merrill,  103  A.  259. 
To  justify  eviction  under  provision  of  lease 

§iving  right  of  re-entry  for  default  for  a  month, 
efault    continued    for    such    period    must    be 
shown.— Id. 

€=>28l  (Pa.)  Grantee  of  lessor's  reversion  held 
not  entitled  under  terms  of  lease  to  a  judgment 
in  ejectment  by  reason  of  lessee's  breach  of 
agreement  that  his  plans  for  alterations  should 
be  submitted  to  and  approved  by  lessor  be- 
fore alterations  were  begun. — Williams  v.  No- 
topolos,  103  A.  290. 
,  <8=»29l(16)  (DeLSuper.)  In  landlord's  action 
to  recover  demised  premises  after  notice  to 
quit,  verdict,  not  finding  for  plaintiff  with  re- 
spect to  his  right  of  possession  of  premises. 
did  not  substantially  meet  requirements  of 
Rev.  Code  1915,  §8  4071,  4072.— Giandonancio 
V.  O'DonneU,  103  A.  863. 

In  landlord's  action  to  recover  demised  prem- 
ises after  notice  to  quit,  verdict,  in  form  not 
substantially  meeting  requirements  of  Rev. 
Code  1915,  ;§  4071,  4072,  was  fatal  error, 
which  cannot  be  amended  under  section  4083. 
—Id. 

X.   RENTING  ON  SHARES. 

®=>327  (Vt.)  A  lease  of  a  farm  on  shares 
where  lessee  was  to  leave  the  same  amount  of 
bay  as  he  received  held  not  to  require  lessor  to 
stand  half  the  shortage  in  hay  occasioned  by 
feeding  stock.— McBride  v.  McNall,  103  A.  1022. 

LARCENY. 

See  False  Pretenses;  Indictment  and  Informa- 
tion, €=3191 ;  Insurance,  ^=^425 ;  Receiving 
Stolen  Goods. 

n.  PRosEcimoN  and  pttnish- 

ICENT. 
(A)   Indlotiaemt  and   Information. 

«=330(1)  (N.J.Sup.)  Indictment  for  stealing 
125  pounds  of  brass,  hrld  not  bad  for  indcfinite- 
ness,  because  not  specifying  form  and  natui-e  of 
brass.— State  v.  Rubin,  103  A.  390. 
«=340(9)  (Del.Gen.Sess.)  Under  an  Indictment 
for  larceny  alleging  ownership  in  a  nampd  per- 
son, it  is  sufficient  under  Rev.  Code  1915,  g 
4834,  to  prove  lawful  possession.— State  v. 
Robinson,  103  A.  657. 

(B)   Evidence. 

4=>64(1)  (Del.Gen.Sess.)  Where  personal  prop- 
erty that  has  been  recently  stolen  is  found  in 
possession  of  a  person,  he  is  presumed  to  be 
thiet  and  guilty  of  larceny,  unless  he  makes 
satisfactory  explanation  of  such  possession, 
and  convinces  jury  that  it  is  lawful  one. — State 
V.  Robinson,  103  A.  657. 

UST  CLEAR  CHANCE. 

See  Negligence,  «=3&S:  Railroads,  «=s»390; 
Street  Railroads,  i8=>103,  118. 

LAW  OF  THE  CASE. 

See  Appeal  and  Error,  «i=>1097,  1009. 

LEADING  QUESTIONS. 

See  Witnesses,  ®=9240. 

LEASE. 

See  Landlord  and  Tenant ;  Mines  and  Minerals, 
®=>70;    Navigable  Waters,   ®::337. 


LEAVE  OF  COURT. 

See  Pleading,  €=>237. 

LEGACIES. 

See  WiUs. 

LEGAL  CONCLUSIONS. 

See  Pleading,  «=>8,  214. 

LEGISLATURE. 

See  Constitutional  Law,  $=»50-63. 

LETTERS. 

See  Evidence,  «=>31& 

LEVY. 

See  Municipal  Corporations,  9=3968;  Sheriff^ 
and  Constables,  ^3111. 

LIBEL  AND  SLANDER. 

XV.  ACTIONS. 

(C)  Evldenoe. 

€=3l  10(1)  (Pa.)  In  action  for  Ubel  wherein 
defendant  offered  testimony  to  establish  justi- 
fication, exclusion  of  other  evidence  amount- 
ing to  no  more  than  tenders  of  additional  or 
cumulative  proof  as  to  affairs  subsequent  to 
time  covered  by  publication  held  not  error. — 
Richardson  y.  Public  Ledger  Co..  103  A.  955. 

(D)  Damaces. 

<8=»(2I(1)  (Pa.)  Verdict  of  ?15,000  for  Ubel- 
ouB  publication  as  to  children's  home  of  which 
plaintiff  was  founder  and  trustee  was  not  ex- 
cessive, plaintiff  having  proved  actual  damages 
covering  the  greater  part  of  such  award,  and 
the  balance  being  not  excessive  punitive  dam- 
ages.— Richardson  v.  Public  Ledger  Co.,  108  A. 
955. 

LIBERTY  TO  CONTRACT. 

See  Constitutional  Law,  €=^89. 

LICENSES. 

See  Intoxicating  Liquors,  ®=345,  66;  Munici- 
pal Corporations,  ^=s661 ;  Negligence,  €=332, 
56;  Physicians  and  Surgeons,  €=3ll ;  Stat- 
utes, 9=3l21. 

I.  FOR  OCCUPATIONS  AND  PRIVI- 
LEGES. 

«=»7(6)  (Md.)  Acts  1914,  c.  633,  requiring  an 
auctioneer's  license  for  nonresidents  of  Car- 
roll county,  held  invalid  as  being  an  attempt  to 
secure  monopoly  for  residents  of  county,  not 
based  on  a  uniform  classification. — State  ▼. 
Mercer,  103  A.  570. 

©=26  (R.I.)  Under  Pub.  Laws  1915,  c  1263, 
and  City  of  Providence  Ordinances,  c.  93,  pass<«<l 
in  pursuance  thereof,  a  person  injured  by  negli- 
gent operation  of  a  motor  vehicle  carrying  pas- 
s-eugers  for  hire  can  sue  on  the  bond  of  the  own- 
er of  such  vehicle  without  first  suing  the  owner. 
— City  of  Providence  v.  Paine,  103  A.  786. 

The  boi.d  required  by  Pub.  Laws,  1915,  c.  1263 
and  City  of  Providence  Ordinances,  c.  93,  for 
payment  of  damages  sustained  by  "any  person'* 
through  negligent  operation  of  a  motor  vehicle 
carrying  passengers  for  hire,  is  for  the  benefit  of 
pcdestrinns  and  persons  riding  in  other  cars  as 
well  as  passengers. — Id. 

LIENS. 

See  Attorney  and  Client,  €=»100:  (!!orporations, 
<S=>309 ;  Highways,  ^=>113 ;  Judgment,  «=» 
7S0;  LjBndlord  and  Tenant,  Q=3l49;  Livery 
St.ihle  and  Garage  Keeijers,  9=>S;  Mechanics' 
Liens  ;  Vendor  and  Purchaser,  9=9281 ;  Wa- 
ters and  Water  Courses,  9=3203. 
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LIFE  ESTATES. 

Se«  Curtesy ;  Dower ;  Powers,  «=»41 ;  Re- 
mainders; Wills,  <£=>G08. 
^=38  (Md.)  Adverse  possession  as  to  an  ease- 
ment does  not  run  against  a  remainderman  un- 
til the  death  of  the  life  tenant,  where  legal  ti- 
tle to  property  burdened  with  easement  was 
in  trustee  holding  for  life  tenant's  use,  and  re- 
mainderman derived  title  from  power  of  ap- 
pointment exercised  by  life  tenant  by  will. — 
'Greenbaum  ▼.  Harrison,  103  A.  84. 

LIFE  INSURANCE. 

See  Insurance. 

LIGHTS. 

See  Municipal  Oorporationa,  «S9706. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession ;  Appeal  and  Error, 
«=o338-351;  Criminal  Law,  <S=»152,  739; 
BaUroads,  <&s>22%. 

I.  STATUTES   OF  UMITATIOR. 

(A)  Nature,  Validity,  and  ConstmctloB  In 
General. 

«=»2(1)  (N.H.)  Statutes  of  limitation  which 
do  not  abolish  rights  which  have  become  barred 
thereby)  with  few  exceptions  relate  to  proce- 
dure only,  and  have  no  extraterritorial  effect.— 
Connecticut  Valley  Lumber  Co.  v.  Maine  Cent. 
B.  K.,  103  A.  263. 

The  principle  that  statutes  of  limitation  of  a 
foreign  jurisdiction  cannot  be  enforced  is  usual- 
ly confined  to  causes  of  action  recognized  at 
common  law,  and  wtiich  are  not  discharged  by 
such  statutes.— Id. 


(B)   Umltatlona 


Applleable  to  Partlenlar 
Actions. 


4=>28(1)  (Pa.)  A  claim  for  contribution  is  sub- 
ject to  the  statute  of  limitations.— Friedman  t. 
Maltinsky,  103  A.  731. 

^»34(1)  (N.J.Sup.)  A  claim  for  compensation 
under  Workmen's  Compensation  Act  is  barred 
by  lapse  of  one  year  from  the  date  of  the  acci- 
dent, unless  a  petition  is  filed,  or  agreement 
for  compensation  is  reached  within  such  time. 
—Benjamin  &  Johnes  t.  Hrabban,  103  A.  688. 

n.   COMPUTATION  OF  PERIOD  OF 
LIMITATION. 

<A)  Aecrval  of  Rlvht  of  Aetloa  or  De- 
fense. 

4=»5I(8)  (Pa.)  Upon  bank  deposit  requiring 
bank  to  pay  depositor  principal  and  interest 
when  required  and  even  though  interest  is  cal- 
culated and  added  to  account  at  periodical 
times,  statute  does  not  begin  to  run  against  the 
interest  until  principal  is  barred.— Osterling  v. 
AUegheny  Trust  Co.,  103  A.  628. 

(B)  Performance    of    Condition,    Demand, 
and  Hotlce. 

^=>66(9)  (Fa.)  Statute  of  limitations  does  not 
apply  to  bank  deposit  until  a  demand  has  been 
made,  as  debt  is  not  due  till  then,  and  this  rule 
refers  to  both  principal  and  interest. — Oster- 
ling V.  Allegheny  Trust  Co.,  103  A.  528. 

HI.  AOKNOWI.EDCMENT.  NEW 

PROMISE,  AKD   PART 

PAYMENT. 

<=9l48(l)  (Pa.)  To  remove  bar  of  statute  by 
acknowledgment  and  promise  to  pay,  promise 
must  refer  distinctly  and  specifically  to  orig- 
inal debt,  and  must  be  unequivocal  and  ab- 
solute, and  made  to  owner  or  in  his  behalf.— 
In  re  Montgomery's  Estate,  103  A.  223. 
«=>I57(4)  (Pa.)  Where  one  is  indebted  to 
another    on    several    distinct    obligations,    one 


of  which  Is  barred  by  statute  of  limitations, 
application  of  whole  or  part  of  payment  to 
barred  claim  without  debtor's  knowledge  or 
consent  cannot  toll  statutes  as  to  such  claim. 
—In  re  Montgomery's  Estate,  103  A.  223. 

V.  PLEADING,  EVIDENCE,  TRIAL, 
AND  REVIEW. 

^=3 1 97 (3)  (Pa.)  Evidence. as  to  claim  against 
an  estate  based  upon  decedent's  oral  promise 
made  in  1004  held --not  to  show  any  subsequent 
recognition  or  renewal,  promise  taking  the 
claim  out  of  six-year  statute  of  limitations. — 
In  re  Montgomery's  Estate,  103  A.  223. 

LIMITATION  OF  LIABILITY. 

See  Carriers,  «=s>158. 

LIS  PENDENS. 

e=>8  (N.J.Ch.)  Notice  filed  under  lis  Pendens 
Act,  §  1,  before  suit  in  chancery  has  been  com- 
menced by  issuance  and  service  of  subpoena,  or 
by  bona  fide  attempt  to  serve  it,  is  ineffectual. 
— Delaware  Biver  Quarry  &  Construction  Co. 
V.  Board  of  Chosen  Freeholders  of  Mercer  Coun- 
ty, 103  A.  18. 

LIVERY  STABLE  AND  GARAGE 
KEEPERS. 

<S=>8(1)  (N.J.Sup.)  Where  contract  for  stor- 
ing, etc.,  of  infant's  automobile  had  no  bind- 
ing force,  and  imposed  on  him  no  liability  to 
pay,  garage  keeper  had  no  enforceable  lien  on 
car  by  force  of  Laws  1915,  c.  312.— La  Bose 
T.  Nichols,  103  A.  390. 

LIVE  STOCK. 

See  Carriers,   9=>21&. 

LOAN  ASSOCIATIONS. 

See  Building  and  Loan  Associations. 

LOANS. 

See  Husband  and   Wife,   «=»43. 

LOCAL  LAWS. 

See  Statutes,  «=»76-104. 

LODGES. 

See  Beneficial  Associationa. 

LOGS  AND  LOGGING. 

^93(2)  (Me.)  Notwithstanding  amendment  of 
Bev.  St.  1883,  c.  Ill,  g  5,  as  now  contained  in 
Rev.  St.  1916,  c  114,  §  8,  a  permit  to  cut 
timber  with  a  reservation  of  title  and  control 
need  not  be  recorded  to  be  valid  against  third 
parties.- Webber  v.  Granville  Chase  Co.,  103 
A.  13. 

LUNATICS. 

See  Insane  Persons. 

MACHINERY. 

See  Master  and  Servant,  «»286,  289. 

MAIL 

See   Bills   and   Notes,   «=s»421. 

MAIL  CHUTES. 

Sm>  Principal  and  Agent,  ®=»110,   155. 
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MALICIOUS  PROSECUTION. 

▼.  ACTIONS. 

^=>68  (R.I.)  In  an  action  for  damaged,  for  ma- 
licious prosecution,  causing  of  plaintiff's  arrest 
on  an  execution  for  greater  amount  than  due, 
verdict  for  plaintiff  for  punitive  damages  held 
proper.— Doxey  v.  People  s  Credit  Co.,  103  A. 
499 

MALPRACTICE. 

See  Physicians  and  Surgeon^  $=9l8c 

MANDAMUS. 

I.  nature' AHS  GROUNDS  IN  GEN. 
ERAI- 

®=»I4(1)  (N.J.Snp.)  Demand  upon  board  of  di- 
rectors of  corporation  b;  relator,  a  stockholder's 
executrix,  requesting  permission  to  examine  its 
books,  was  not  necessary  as  basis  for  relator's 
application  for  mandamus  to  compel  corporation 
and  president  to  permit  examination. — Feick  v. 
Hill  Bread  Co.,  103  A.  813. 

n.  SUBJECTS  AND  PURPOSES  OF 
REI.IEF. 

(B)   Acts  and  Procecdlns*  o(  Fnblio   Olll- 
cer«  and  Boards  and  Mvniolpalltlea. 

^=>76  (N.J.Sup.)  If  municipal  clerk  has  de- 
termined that  petition  for  a  recaU  is  suffi- 
cient, he  must  call  an  election,  and  his  neglect 
to  do  80  is  enforceable  by  mandamus,  and  not 
by  an  order  of  Justice  of  Supreme  Court  under 
P.  L.  1911,  p.  462,  I  12.--Cronin  v.  Lee,  103 
A.  401. 

Where  municipal  clerk  determines  that  peti- 
tion for  recall  under  P.  L.  1915,  p.  631,  { 
12,  is  insufficient,  but  does  not  report  his  ob- 
jections to  a  Justice  of  the  Supreme  Court,  he 
may  be  compelled  by  mandamus  to  make  such 
a  report.— -Id. 

(O)  Acts  and  'Prooeedlmcs  of  PriTate  Cor> 
poratlona  and  IndlTldaal*. 

9=»I25  (Pa.)  Mandamus  will  lie  to  compel  re- 
instatement of  member  of  beneficial  associa- 
tion expelled  after  trial  by  tribunal  having  no 
jurisdiction  under  laws  of  the  order,  to  which 
he  made  seasonable  objection. — Lazic  t.  Nation- 
al Croatian  Soc.  of  United  States,  103  A.  588. 

III.  JURISDICTION.  PROCEEDINGS, 
AND  BELIEF. 

«=>I64(2)  (N.J.Sup.)  Return  to  alternative  writ 
of  mandamus,  stating  that  defendant  bad  no 
authority  to  do  the  act  demanded,  heM  a  mere 
conclusion  of  law.— Feick  v.  Hill  Bread  Co., 
103  A.  813. 

Statement  in  return  to  alternative  writ  of 
mandamus  requiring  corporation  and  president 
to  show  cause  why  they  should  not  permit  re- 
lator, a  stockholder's  executrix,  to  examine 
books,  etc.,  that  relator  prevented  election  of 
board  of  directors,  is  mere  conclusion. — Id. 

On  mandamus  to  compel  corporation  and  its 
president  to  permit  relator,  a  stockholder,  to 
examine  books,  statement  by  defendant  in  re- 
turn that  object  of  proceeding  was  to  have 
stranger  get  information  so  as  to  speculate  in 
stock,  was  mere  conclusion. — Id. 
•S=>I87(2)  (R.I.)  Under  Oen.  Laws  1909,  c.  289, 
{  25,  to  review  denial  and  dismissal  by  su- 
perior court  of  petition  for  mandamus,  peti- 
tioner's remedy  was  by  appeal,  and  not  by  bill 
of  exceptions,  and  Supreme  Court  has  no  juris- 
diction to  hear  and  determine  such  bill. — Rice  v. 
Cranston,  103  A.  3. 

MANSLAUGHTER. 

See  Homicide. 


MAPS. 

See  ESminent  Domain,  ^=>18fli. 

MARRIAGE 

See  Divorce;    Husband  and  Wife. 

MARSHALING  ASSETS  AND  SE- 
CURITIES. 

^s>2  (Conn.)  Lienors  cannot  compel  another 
lienor  to  resort  to  another  security,  where  the 
relation  of  debtor  and  creditor  does  not  exist 
between  the  former  and  the  owner  of  the  prop- 
erty affected  by  the  liens. — Stone  v.  Moomjian, 
103  A.  635. 

MASTER  AND  SERVANT. 

See  Commerce,  ^=98,  27;  Constitutional  Law, 
«=>89,  148,  275;  Guardian  and  Ward,  «=» 
69;  Indemnity,  *=»13;  Infants,  «=>14: 
Railroads,  «=>230;  Statutes,  «=>114;  Trial, 
<3=252,   253. 

I.   THE  REI.ATION. 
(A)  Creation  and  Bxlatcnec. 

9=»8(2)  (N.J.Sup.)  Stipulation  in  written  con- 
tract for  annual  salarv  payable  semimonthly 
is  not  inconsistent  with  a  yearly  hiring,  and 
contract  will  be  deemed  a  hiring  for  a  year 
when  that  appears  to  have  been  the  intention 
of  the  parties. — Jones  v.  Manhattan  Horse  Ma- 
nure Co..  103  A.  984. 

A  contract  whereby  plaintiff  was  to  superin- 
tend and  build  up  defendant's  business  and  was 
to  be  paid  $1,500  a  year,  payable  semimonthly, 
and  to  receive  $125  at  Christmas  of  that  year 
and  on  following  Easter  if  he  organized  and 
ran  basiness  well,  was  a  hiring  for  a  year. — Id. 
(B)    Statutory   ReKnlatlon. 

€=3l6</2-  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  <$=>  nam- 
ber  sections  346-^420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

n.  SERVICES  AND  COMPENSATION. 
(B)  'Wave*    and   Otber    Remnneratlon. 

$=370  (S)  (Pa.)  Under  contract  providing  that 
employ^  should  receive  one-half  of  net  profits 
of  his  department  and  have  a  monthly  drawing 
account  chargeable  against  his  share,  where 
his  department  yielded  no  profits,  he  was  liable 
to  employer  for  amount  advanced  on  drawing 
account;  advances  not  being  considered  as  sal- 
ary.— Producers'  Lumher  Co.  v.  Guiniven,  103 
A.  916. 

«=»80(6)  (Md.)  In  employe's  action  for  com- 
pensation under  a  commission  contract,  an  in- 
struction, placing  on  the  employer  burden  of 
proving  good  faith  in  rejecting  orders  forming 
the  basis  of  the  commissions,  held  erroneous.— 
Himmel  v.  Levinstein,  103  A.  848. 
$=>80(14)  (Md.)  In  an  employe's  action  on  an 
employment  contract  providing  for  commission 
on  orders  shipped,  an  instruction  to  allow  a 
commission  on  orders  received,  but  not  filled  for 
reasons  other  than  specified  in  the  contract, 
held  properly  refused.— Himmel  v.  Levinstein, 
103  A.  848. 

m.  MASTER'S  UABILITT  FOB  IN- 
JURIES  TO   SERVANT. 
(A)   Natnre   and   ESxtent    In    General. 

®s»87y2.  Owing  to  the  great  increase  of  matter 
heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  €=3  num- 
ber sections  3^6-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 
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<&=388(5)  (Pa.)  Where  a  servant  engages  an  as- 
MltitaDt  in  an  emergency  when  unable  to  per- 
■form  the  work  alone,  and  such  assistant  is  in- 
jured from  defects  in  appliances,  etc.,  the  mas- 
ter is  liable. — Byrne  v.  Pittsburgh  Brewing  Co., 
103  A.  53. 

Where  driver  of  defendant's  truck  lost  his 
way,  and  requested  plaintiff  to  ride  with  him 
and  point  out  the  way,  though  it  was  easy  to 
lind,  and  a  description  thereof  would  have 
sufficed,  there  was  no  emergency  requiring  as- 
Bistance,  and  plaintiff  injured  by  defects  in 
truck,  could  not  recover. — Id. 
®=s>88(7)  (Md.)  Employe  of  logging  company, 
using  hand  car  on  its  railroad  to  go  home  from 
work  after  working  hours,  was  not,  at  time 
of  his  death  in  collision  with  train,  an  employ^ 
of  logging  company  or  subsidiary  railroad. — 
Kendall  Lumber  Co.  v.  State,  103  A.  141. 
«=>95  (Pa.)  Factory  Act  AprO  28,  1909  (P. 
Li.  284)  §  7,  requiring  the  keeping  and  posting 
of  lists  of  minors,  is  mandatory. — Chabot  v. 
Pittsburgh  Plate  Olass  Co.,  103  A.  283. 
9=»95J/2  (Fa.)  In  action  for  injury  to  miner 
from  lEUling  of  slate  from  ruof  of  newly  con- 
structed passageway,  held,  in  view  of  the  lia- 
bility of  the  mine  foreman  under  Bituminous 
Coal  Min.  Act  of  June  11,  1911  (P.  U  756) 
that  a  nonsuit  was  properly  entered  in  favor 
of  mining  company.— Gossette  v.  Paulton  Coal 
Mining  Co.,  103  A.  346. 

The  rule  that,  under  general  provisions  of 
mining  acts  placing  the  workings  under  mine 
foreman's  charge,  and  under  certain  special  pro- 
visions thereof,  foreman  is  responsible  for  all 
«rork  in  construction  of  passageways  is  appli- 
cable to  Bituminous  Coal  Mine  Act  of  June 
11,  1911  (P.  I*  756).— Id. 
€=395 '/2  (Pa.)  Where  Bituminous  Mining  Act 
imposes  upon  mine  owner  a  specific  duty  as  to 
arrangement  of  mines,  it  cannot  escape  liability 
by  showing  that  structure  was  put  up  by  direc- 
tion of  mine  foreman,  at  least  where  its  ex- 
istence was  known  to  it,  in  which  case  it  would 
be  its  duty  to  remove  it. — Whittaker  v.  Valley 
Camp  Coal  Co.,  103  A.  594. 

Where  Bituminous  Mining  Act  does  not  call 
for  any  particular  arrangement  or  structure, 
those  ordered  by  mine  foreman  to  support  the 
roof  are  obligatory  on  owner,  and  he  is  not  re- 
sponsible for  injury  caused  thereby. — ^Id. 
«=395</2  (Pa.)  To  place  several  distinct  mines, 
together  constituting  one  colliery,  in  charge  of 
a  single  mine  foreman  and  his  assistants  is 
not  a  compliance  with  Act  June  2.  1891  (P. 
L.  176).— Kolalsky  v.  Delaware  &  H.  Co.,  103 
A.  721. 

<&=>96fl)  (Pa.)  Violation  of  Factory  Act  April 
29,  1909  (P.  L.  284)  |  7,  on  part  of  employer 
of  minor  under  16  by  failing  to  keep  two  lists 
of  minor  employfe,  and  in  failing  to  post  one 
in  department  of  injured  employ^,  held  negli- 
gence which  in  law  was  the  proximate  cause  of 
the  injury.— (Jhabot  v.  Pittsburgh  Plate  Glass 
Co.,  103  A.  283. 

(B)  Toola,  Maehlnerr,  Appltancea,  and 
Plaees  for  'Work. 

9=3 10 1,  102(1)  (Conn.)  A  master  owes  to  his 
servant  the  duty  of  reasonable  care  to  provide 
him  a  reasonably  safe  place  in  which  to  work. 
—Nichols  V.  Harvey  Hubbell.  Inc.,  103  A.  S.'iS. 
<S=3lOr,  102(1)  (K.I.)  It  is  the  master's  com- 
mon-law duty  to  furnish  the  servant  a  reasona- 
bly safe  place  in  which  to  work. — Connor  v. 
White,  103  A.  561. 

a=»IOI,  102(6)  (Pa.)  A  master  is  not  bound  to 
use  the  newest  and  best  appliances  in  the  con- 
duct of  his  business,  but  performs  his  duty  by 
using  those  of  nsual  character  and  reasonable 
safety ;  the  test  of  negligence  being  the  ordinary 
usages  of  the  business. — Fullick  v.  South  Penn 
OU  Co.,  103  A.  506. 


<S=>I07(5)  (R.I.)  When  place  and- conditions 
as  to  safety  are  constantly  changing  as  the 
work  progresses,  end  servant  makes  his  place 
of  work  as  an  incident  of  his  employment,  mas- 
ter's duty  to  provide  a  reasonably  safe  place 
for  work  does  not  apply.— Connor  v.  White,  103 
A.  561. 

It  is  master's  duty  to  furnish  servant  with 
suitable  material  which  he  may  use  for  his  own 
protection  in  making  his  place  of  work  safe, 
where  conditions  are  constantly  changing. — Id, 

Where  trench  had  been  completed  and  had 
passed  into  control  of  defendant  city  and  its 
employ^  was  injured  while  at  work  by  breaking 
of  braces  and  falling  of  soil,  the  city  was  liable 
for  failure  to  provide  a  safe  place  for  work, 
the  rule  as  tq  changing  conditions  not  applying. 
— Id. 

^^116(1)  (Pa.)  A  master  must  not  only  fur- 
nish safe  timbers  for  a  scaffold  and  have  it 
properly  constructed,  but  must  also  maintain 
it  in  a  reasonably  safe  condition. — Swartz  v. 
Bergendahl-Knight  Co.,  103  A.  220. 

A  scaffold  is  a  place  of  work,  and  in  its 
erection  the  master  is  providing  a  place  to 
work,  and  if  through  failure  of  duty  to  make  it 
reasonably  safe  by  reason  of  its  construction 
or  by  the  use  of  faul^  material  an  injury  re- 
sults to  a  servant,  Jie  is  responsible.— Id. 
®=»I17  (N.J.)  A  master  is  liable  for  negli- 
gence in  furnishing  appliances,  such  as  a  der- 
rick, with  structural  defects,  causing  injury  to 
the  servant.— Loid  v.  J.  S.  Bogers  Co.,  103 
A.  172. 

iS=3 125(1)  (Md.)  Although  an  employer  may 
have  adopted  usual  methods  of  inspecting  its 
boilers,  yet,  when  notified  of  defect,  it  was  its 
further  duty  to  its  servant  to  locate  defect,  and, 
if  possible,  to  correct  it.— Capital  Traction  Co. 
v.  McKeon,  103  A.  814. 

(C)  Method*  of  Work,  Rnlea,  and  Orders. 

^=>I45  (N.H.)  When  an  employer  makes  a 
rule  for  the  protection  of  employes,  he  admits 
the  reasonable  necessity  for  the  conduct  there- 
by prescribed,  and  a  violation  of  the  rule  can 
be  found  to  be  negligence,  and  the  master  can- 
not assert  that  the  rule  is  not  necessary.— 
Topore  v.  Boston  &  M.  R.  R.,  103  A.  72. 

Kyidence  that  a  railroad  admitted,  by  es- 
tablishing rules  limiting  speed  of  trains  at  sta- 
tions, that  certain  precautions  were  reasonably 
necessary  for  the  protection  of  passengers  was 
not  an  admission  that  th«  same  precautions 
were  needed  for  tbe  protection   of  employes. 

(D)  Warnlny  aad  Inntrnotlna;  Servant. 

€=>I50(6)  (Pa.)  Although  failure  to  report 
existence  of  an  unexploded  mine  charge  was 
due  to  negUgence  of  another  miner,  a  fellow 
workman  of  inexperienced,  injured  servant,  the 
fellow- servant  rule  was  not  applicable,  where 
the  injured  servant  was  not  warned  of  the  dan- 

fer.— Jelic  v.  Jamison  Coal  &  Coke  Co.,  103 
.  300. 
€=»t52  (Conn.)  Where  plaintiff  chauffeur  had 
operated  defendant's  automobile  through  vari- 
ous parts  of  state  before  accident,  any  de- 
fect in  brakes  was  as  obvious  to  plaintiff  as  de- 
fendant, and  d^endant  owed  no  duty  to  warn. 
— Plasikowski  v.  Arbus,  103  A.  642. 
&=>I54(1)  (Conn.)  Employer  is  under  no  obliga- 
tion to  instruct  employ^  in  matters  which  be 
may  fairly  be  supposed  to  understand.— Plasi- 
kowski v.  Arbus,  103  A.  642. 

It  is  not  duty  of  master  to  admonish  his 
servant  to  be  careful,  when  servant  knows,  or 
ought  to  knoWj  danger  and  importance  of  using 
care  to  avoid  it.— Id. 

®=I55(1)  (Conn.)  Employer  is  under  no  obliga- 
tion to  warn  employ^  of  dangers  which  are  ob- 
vious.— Plasikowski   v.   Arbus,   103   A.    612. 
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.  (K)  Fellow  SerTsnts. 

^=3 1 66  (Me.)  To  authorize  recovery,  causal  re- 
lation  between  deafness  of ,  defendanc's  employe 
and  plaintiff  brakeman'a  injury,  in  addition  to 
negligence  of  defendant  in  not  discovering  such 
detect,  must  be  shown. — Lubin  y.  Benton  &  Jb\ 
Ky..  103  A.  14. 

$=»I70  (R.I.)  The  master  must  exercise  rea- 
sonable care  in  the  selection  of  a  servant's  tei- 
low  servant,  and,  if  a  foreman  is  required, 
must  exercise  reasonable  care  in  bis  appoint- 
ment.— Connor  v.  White,  103  A.  561. 
<S=>I85(27)  (Pa.)  An  employer  delegating  an 
older  and_  experienced  fellow  servant  to  instruct 
and  qualify  inexperienced  servant  is  liable  for 
negligence  or  omission  of  fellow  servant  re- 
sulting in  injury  to  other  servant.— Jelic  v. 
Jamison  Coal  &  Coke  Co.,  103  A.  300. 
€=3l90(4)  (N.J.)  Where  servant  was  directed 
by  superior  officer  and  fellow  servant  to  unload 
electric  elevator  to  go  to  lower  floor,  and  fel- 
low servant  released  brake,  which  failed  to 
hold  and  did  not  apply  current  so  that  ele- 
vator fell  and  injured  employ^,  there  was  a 
misfeasance  and  breach  of  duty  on  part  of  fel- 
low servant.— Duffy  v.  Bates.  103  A.  243. 
9=»I90(10)  (Conn.)  A  foreman  acting  under 
the  direction  of  the  master's  agent  is  not  a  fel- 
low servant  of  the  ma8ter'»  employe,  where  he, 
as  the  master's  representative,  makes  a  defec- 
tive plan  for  a  structure  being  erected  for  the 
master,  and  attempts  to  perform  the  master's 
duty  of  furnishing  a  safe  place. — Nichols  v. 
Harvey  Hubbell,  Inc..  103  A.  835. 
«=9l90(10)  (Pa.)  The  master's  duty  of  fur- 
nishing a  reasonably  safe  place  to  work, 
though  performed  by  a  vice  principal,  is  a 
nondelegable  duty,  so  that  for  the  vice  prin- 
cipal's negligence  the  master  is  liable. — Swartz 
T.  Bergendahl-Knight  Co.,  103  A.  220. 
®=3 190(14)  (Pa.)  In  coal  miner's  action  for  in- 
jury from  falling  of  rock  from  roof  of  gang- 
way, superintendent's  failure  to  provide  props, 
under  Act  June  2,  1891  (P.  L.  176),  was  negli- 
gence per  se. — Kolalsky  v.  Delaware  &  H.  Co., 
103  A.  721. 

(F)  Rlaks  Aaaamed  by  SerTan*. 

€=»208(1)  (Pa.)  A  servant  does  not  assume 
risk  arising  from  master's  failure  to  provide 
proper  appliances. — Swartz  v.  Bergendahl- 
Knight  Co..  103  A.  220. 

€=>208(1)  (Pa.)  An  employ^  assumes  risk  of 
ordinary  danger  of  his  employment,  but  not  the 
risk  of  employer's  negligence  in  failing  to  per- 
form duties  imposed  upon  him  by  law,  one  of 
which  is  to  provide  reasonably  safe  tools  and 
machinery  for  work.— Fullick  v.  South  Penn  Oil 
Co.,  103  A.  506. 

«S5>2I6(5)  (R.I.)  The  possibility  that  a  serv- 
ant may  be  injured  through  the  carelessness  of 
his  foreman  or  a  fellow  workman  in  the  means 
used  to  make  the  plat'e  of  work  safe  is  a  risk 
which  the  servant  assumes. — Connor  v.  White, 
103  A.  5G1. 

$=3217(1)  (Pa.)  A  servant  must  know  the 
circumstances  and  appreciate  the  risk  before 
be  will  be  held  to  have  assumed  it,  and  is  not 
equally  bound  with  the  master  to  know  wheth- 
er appliances  are  reasonably  safe  and  in  or- 
dinary use.— Swartz  v.  Bergendahl-Knight  Co., 
103  A.  220. 

<S=3226(1)  (Md.)  Unless  risk  is  obvious  or 
known  and  appreciated  by  servant,  he  does  not 
assume  it  if  it  might  have  been  avoided  by  due 
care  of  master.— Capital  Traction  Co.  v.  Mc- 
Keon,  103  A.  314. 

'G)    Contributors'    NeccIIarence    ot    Servant. 

€=>233(2)  (Pa.)  Where  mining  company  was 
trying  to  relieve  an  old  passageway,  which  had  | 
been  flooded  with  water  but  which  was  not  im-  | 
minently  dangerous  so  as  to  require  the  clos-  | 
ing  down  of  the  mine,  a  miner's  u.se  of  the  new  ! 
passage  would  not  be  contributory  negligence. — ' 


Cossette  t.  Paulton  Coal  Mining  Co.,  103  A. 
34C. 

®=»235(1)  (Md.)  Failure  of  fireman  of  traction 
oompany  to  learn  of  and  report  defective  condi- 
tion of  boiler  tubes  discovered  by  his  brother, 
another   employ^,   was    not   contributory    negli- 

fence   to   be   considered  by   jury   in   estimating 
reman's  damages  from  explosion. — Capital  Trac- 
tion Co.  V.  McKeon,  103  A.  314. 

ig=9238(3)  (Pa.)  Employe  kiUed  by  faU  through 
opening  for  elevator  shaft  when  wooden  brace 
on  which  he  lay  or  stood  to  nail  it  collapsed, 
held  guilty  of  contributory  negligence  in  doing 
in  a  hazardous  way  an  ace  which  he  could  have 
accomplished  with  reasonable  safety,  bo  that 
widow  could  not  recover.— landguist  t.  Irwin, 
103  A.  825. 

€==>246(2)  (Pa.)  A  coal  miner  compelled  to  act 
in  emergency  to  avoid  a  fast-approaching  car 
should  not  be  held  responsible  for  an  error  of 
judgment.— Kolalsky  v.  Delaware  &  B.  Co.,  103 
A.  721. 

(H)  Aettoaa. 

€=>250%.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ®=>  num- 
ber sections  346^20,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

€=>256(1)  (Md.)  In  action  under  federal  Em- 
ployers' Liability  Act,  for  personal  injuries  by 
raiboad  employe  while  cooking  dinner  in  camp 
car,  complaint  held  not  bad  aa  failing  to  allege 
that  plaintiff  was  in  car  when  injured.— Phila- 
delphia, B.  &  W.  R.  Co.  T.  Smith,  103  A.  943. 

€=9265(1)  (Conn.)  It  must  be  assumed  that  one 
employed  as  chauffeur  is  familiar  with  ordinary 
parts  of  an  automobile,  and  is  a  competent 
operator. — Plasikowski  v.  Arbua,  103  A.  642. 
€=3265(3)  (Pa.)  Where  employer  fails  to  sus- 
tain burden  of  showing  that  in  employing  a 
minor  under  16  it  brought  itself  within  the  ex- 
press exceptions  of  Factory  Act  April  29,  1909 
(P.  L.  283)  I  1,  the  law  refers  injury  to  the 
minor  to  the  wrong  of  the  employer  as  the 
proximate  cause. — Cbabot  r.  Pittsburgh  Plate 
Glass  Co..  103  A.  283. 

€=>265(3)  (Pa.)  In  servant^s  action  for  injury 
while  engaged  m  connecting  clutch  lever  of  gas 
engine  with  a  gasoline  compressor,  be  had  the 
bnrden  of  showing  the  cause  of  accident. — Ful- 
lick v.  South  Penn  Oil  Co.,  108  A.  506. 

A  jury  may  not  be  permitted  to  guess  at  the 
cause  of  an  injury,  and  where  the  proven  facts 
indicate  two  or  more  possible  causes,  for  only 
one  of  which  defendant  could  l>e  responsible, 
there  can  be  no  recovery ;  pUintilf  having  the 
burden  on  him  of  showing  the  cause  of  injury. 
—Id. 

€=3265(9)  (Pa.)  It  does  not  necessarily  follow 
that  failure  to  use  the  appliances  ordinarily  used 
in  same  business  is  negligence,  and  where  ma- 
chinery was  not  such  as  was  ordinarily  used, 
the  burden  was  on  servant  to  show  that  it  was 
more  dangerous.— Fullick  v.  South  Penn  Oil  Co., 
103  A.  606. 

<&=>265(14)  (Pa.)  Where  a  light  company's 
lineman  was  killed  while  working  around  bve 
wires  on  a  pole,  the  accident  itself  did  not  con- 
vict him  of  negligence,  as  he  was  presumed  to 
exercise  due  rare. — Faulk  v.  Duquesne  Light 
Co.,  103  A.  111. 

€=3270(16)  (N.H.)  In  action  for  injuries  to 
servant  on  right  of  way  150  feet  from  station 
by  train  moving  in  violation  of  rule  made  for 
benefit  of  passengers,  the  rule  was  not  admis- 
sible in  evidence,  since  it  related  to  passenger 
stations  alone,  and  was  not  for  the  benefit  of 
emijloyes.— Topore  v.  Boston  &  M.  R.  R.,  103 
A.  72. 

In  action  for  death  of  servant  tried  on  theory 
that  the  railroad  habitually  violated  rules  lim- 
iting speed  of  trains  at  stations,  it  was  error 
to  admit  such  rules  in  evidence,  especially  with- 
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out  e-Hdence  that  they  were  not  made  golely  for 
the  protection  of  pasgengers.— Id. 

In  action  for  death  or  a  railway  servant,  a 
general  regulation  limiting  speed  oi  north- 
bound trains  to  eight  miles  an  hour,  not  shown 
to  have  been  solely  for  the  benefit  of  passen- 
gers, was  admissible  in  evidence  and  properly 
submitted  to  the  jury.— Id. 
$=>276(2)  (Pa.)  In  action  by  locomotive  fire- 
man for  injury  to  his  hearing  from  blowing  of 
whistle  of  another  locomotive  within  10  feet 
from  plaintiff,  evidence  Md  not  to  warrant  find- 
ing that  defendant  or  its  servants  had  reason 
to  anticipate  such  injury. — Royer  v.  Pennsyl- 
vania R.  Co.,  103  A.  276. 
<S=276(2)  (Pa.)  Where  facts  fairly  warrant  in- 
ference that  cause  for  which  defendant  is  re- 
sponsible proximately  resulted  in  the  injury  to 
the  exclusion  of  all  other  conditions,  a  finding 
for  plaintiff  will  be  sustained.— BHillick  v.  South 
Penn  Oil  Co.,  103  A.  506. 

«=>276(8)  (Pa.)  In  action  against  a  coal  min- 
ing company  for  Injury  to  a  minor  servant  from 
company's  failure  to  give  him  proper  instruc- 
tions as  to  danger  from  unexploded  charges 
left  in  the  coal  where  he  was  directed  to  work, 
or  as  to  proper  method  of  avoiding  injury 
therefrom,  evidence  held  to  sustain  a  verdict 
for  plaintiff. — Jelic  v.  Jamison  Coal  &  Coke 
Co..  103  A.  300. 

«=»278(3)  (Pa.)  Evidence  in  action  by  em« 
ploy*  of  glass  manufacturing  company,  who 
while  hauling  glass  plates  to  cutter  and  placing 
them  in  racks  collided  with  cutter  causing  a 
plate  to  fall  and  injure  his  foot,  held  to  show 
that  he  had  not  been  provided  with  a  reasona- 
bly safe  place  for  work. — Chabot  v.  Pittsburgh 
Plate  Glass  Co.,  103  A.  283. 
<8=s)278(19)  (N.H.)  A  rule  limiting  speed  of 
trains  at  stations,  being  established  solely  for 
the  protection  of  the  traveling  public,  a  mere 
violation  thereof  is  not  evidence  of  a  breach  of 
duty  to  employes. — Topore  v.  Boston  &  M.  R. 
R..  103  A.  72. 

«=»280  (Pa.)  In  an  action  for  the  death  of  a 
■structural  steel  worker,  killed  by  falling  {rom 
a  scaffold  when  the  needle  beam  or  beam  sup- 
porting the  planks  broke,  evidence  held  not  to 
show  his  assumption  of  risk  in  using  the  scaf- 
fold.—Swartz  V.  Bergendahl-Knight  Co.,  103 
A.  220. 

$=3281  (4)  (Pa.)  In  an  action  for  the  death  of 
a  structural  steel  worker,  killed  by  falling  from 
scaffold  when  the  beam  supporting  the  planks 
broke,  it  being  the  servant's  first  day  on  the 
job.  evidence  held  not  to  ^how  his  negligence 
in  using  the  scaffold. — Swartz  v.  Bergendahl- 
Knight  Co.,  103  A.  220. 

^=»285(1)  (N.J.)  Where  servant  suffered  a 
broken  leg  which  was  supposed  to  be  sufficient- 
ly cured  for  use  in  walking,  and  without  any 
apparent  intervening  cause  it  broke  again  In 
same  place,  jury  might  infer  that  original  in- 
jury was  proximate  cause  of  second  injury. — 
Duffy  V.  Bates,  103  A.  243. 

<S=>285(5)  (N.J.)  Whether  death  of  plaintifT's 
Intestate  was  caused  by  structural  defect,  the 
slipping  of  the  foot  of  the  derrick,  due  to  ab- 
sence of  protecting  nails  through  plank  on 
which  foot  rested  or  whether  it  resulted  from 
some  other  cause,  held  for  the  jury,— Loid  v. 
J.  S.  Rogers  Co.,  103  A.  172. 
€=285(6)  (Pa.)  In  servant's  action  for  injury 
while  engaged  in  connecting  a  clutch  lever  of  a 
gas  engine  with  a  gasoline  compressor,  held, 
that  the  cause  of  the  injury  was  tor  the  jury.— > 
Fullick  V.  South  Penn  Oil  Co.,  103  A.  506. 

€=>285(12)  (Me.)  In  an  action  for  personal 
injury  under  the  federal  Employers'  Liability 
Act  due  to  the  derailment  of  a  hand  oar.  non- 
suit was  properly  entered  where  no  causal  rela- 
tion was  shown  between  the  accident  and  de- 
fendant's failure  to  instruct  plaintiff,  which  was 


the  negligence  alleged.— Robash  t.  Maine  Cent 
R.  Co.,  103  A.  863. 

<S=>286(3)  (Pa.)  In  servant's  action  for  per- 
sonal injury  from  a  fall  from  machinery  which 
he  had  mounted  to  shove  certain  timber  in 
place,  where  he  was  not  given  a  plank  to  stand 
upon,  and  where  a  light  generally  on  in  the 
room  was  not  then  bumiug,  lield,  on  the  evi- 
dence, that  defendant's  negligence  was  for  the 
jury. — Compton  v.  Williaxnsport  Iron  &  Nail 
Co.,  103  A.  958. 

€=>286(10)  (Md.)  In  action  for  injuries  to  em- 
ploj'6  of  traction  company  when  steam  pipe  in 
boiler  exploded,  question  of  defendant's  negli- 
gence held  for  jury.— Capital  Traction  Co.  v. 
McKeon,  103  A.  314. 

(S='286(17)  (Pa.)  In  action  for  death  of 
structural  steel  worker  and  riveter,  killed  by 
fall  from  scaffold  when  a  supporting  beam 
broke,  held,  on  the  evidence,  that  master's  al- 
leged negligence  in  failing  to  furnish  deceased 
a  reasonably  safe  place  for  work  and  in  neg- 
ligently ysing  the  defective  beam  in  the  scaf- 
fold was  for  the  jury.- Swartz  v.  Bergendahl- 
Knight  Co.,  103  A.  220. 

®=»286(17)  (Pa.)  In  action  for  death  of  a  paint- 
er killed  by  a  fall  from  a  jack  on  which  he 
was  working  and  which  his  foreman  had  assured 
him  was  all  right,  but  which  was  -thereafter 
found  to  be  defective,  held,  on  the  evidence,  that 
defendant's  negligence  was  for  the  jury. — Liscb- 
ko  V.  Potteiger  &  fiainley,  103  A.  830. 
«=>286(19)  (Pa.)  In  action  for  injury  to  a 
brakeman  when  squeezed  between  cars  and  a 
post  supporting  roof  of  a  mine,  and  in  view  of 
Bituminous  Mining  Act,  held,  that  under  pe- 
culiar circumstances  of  case  master's  negligence 
was  for  jury. — Whittaker  v.  Valley  Camp  Coal 
Co.,  103  A.  594. 

®=>286(19)  (R.I.)  Evidence  in  action  by  city 
employe  for  injury  from  breaking  of  shoring^  of 
a  trench  in  which  he  was  laying  a  water  pipe, 
held  to  warrant  a  finding  of  negligence  in  its 
construction  and  in  not  maintaining  it  in  a  safe 
condition  for  work,  justifying  denial  of  de- 
fendant's motion  for  directed  verdict. — Connor 
V.  White,  103  A.  561. 

^=3286(20)  (Pa.)  In  action  against  light  com- 
pany to  recover  for  death  of  lineman  killed 
while  working  near  high-tension  wires  and  live 
metal  transformer  case  with  grounded  wires, 
held,  on  the  evidence,  that  defendant's  negli- 
gence was  for  the  jury.— Faulk  t.  Duquesne 
Light  Co.,  103  A.  111. 

<S=>286(23)  (N.J.)  In  suit  by  plaintiff  lineman 
for  injuries  sustained  while  unloading  poles,  be- 
cause of  a  spike  alleged  to  be  concealed  in  one 
of  such  poles,  case  held  for  jury. — Cornell  v. 
West  Jersey  &  S.  R.  Co.,  103  A.  380. 
(8=9287(8)  (N.J.)  Whether  servant's  superior 
officer  and  fellow  servant  acted  as  a  reasonably 
prudent  man  would  under  all  the  circumstances 
m  starting  an  electric  elevator  by  releasing 
brake  without  applying  current  so  that  it  fell 
was  for  the  jury.— Duffy  v.  Bates,  103  A.  243. 

<8=>287(8)  (Pa.)  In  action  by  coal  miner  for 
personal  injury,  held,  on  the  evidence,  that 
whether  one  to  whom  he  had  complained  of 
dangerous  condition  of  gangway  roof  which  fell 
npon  him  was  a  mining  foreman  or  a  super- 
intendent was  for  the  jury. — Kolalsky  v.  Dela- 
ware &  H.  Co.,  103  A.  721. 

In  an  action  by  coal  miner  injured  from  fall 
of  a  rock  from  roof  of  a  gangway  after  he  had 
complained  of  dangerous  condition  to  super- 
intendent, held,  on  the  evidence,  that  the  su- 
perintendent's negligence  was  for  the  jury.— Id. 

iS=»288(2)  (Pa.)  In  brakeman's  action  for  per- 
sonal injury,  while  standing  on  ladder  of  moving 
freight  car,  from  being  caught  between  it  and 
car  on  next  track  between  which  the  clearance 
was  not  sufficient  to  afford  a  safe  place  for 
work,  held,  on  the  evidence,  that  his  assumption 
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of  risk  was  for  the  jury.— Lamb  t.  Pennsylvania 
R.  Co.,  103  A.  296. 

<S=>288(2)  (Pa.)  In  servant's  action  for  personal 
injury  while  connecting  datdi  lever  of  a  gas 
engine  with  a  gasoline  compressor,  when  lever 
caught  in  revolving  machinery  and  swung 
around  and  struck  him,  held  on  the  evidence 
that  his  assumption  of  risk  was  for  jury. — Ful- 
lick  V.  South  Penn  Oil  Co.,  103  A.  506. 

€;=9288(14)  (Pa.)  In  coal  miner's  action  for 
personal  injury  from  fall  of  rock  from  roof  of 
gcingway  where  he  had  complained  and  contin- 
ued work  pursuant  to  promise  to  provide 
props,  held,  on  the  evidence,  that  his  assump- 
tion of  risk  was  for  the  jury.— Kolalsky  v.  Del- 
nware  &  H.  Co.,  103  A.  721. 

<3=>289(15)  (Pa.)  In  action  against  electric 
line  company  to  recover  for  death  of  lineman 
killed  while  working  near  high-tension  wire  and 
live  metal  transformer  case  without  grounded 
wires,  held,  that  decedent's  contributory  negli- 
gence was  for  the  jury. — Faulk  v.  Duquesne 
Light  Co.,  108  A.  111. 

4=»289(15)  (Pa.)  In  servant's  action  for  injury 
while  engaged  in  connecting  a  clutch  lever  of  a 
gas  engine  with  a  gasoline  comijres.sor,  when  the 
lever  caught  in  revolving  machinery  and  swung 
suddenly  Ground,  striking  him.  held  that  his  neg- 
ligence was  for  the  jury. — Fullick  v.  South  Penn 
Oil  Co.,  103  A.  306. 

^=>294(6)  (Pa.)  In  coal  miner's  action  for  in- 
jury from  rock  falling  from  roof  of  gangway, 
instruction  as  to  whether  person  to  whom  he 
had  complained  of  dangerous  condition  of  roof 
was  a  mine  foreman  or  superintendent  held 
to  properly  safeguard  defendants  rights.-^Kol- 
nlsky  V.  Delaware  &  H.  Co.,  103  A.  721. 

tV.   INABILITIES    FOR    IHJTTBIES    TO 
THIRD   PERSONS. 

(A)  Aota  or  OmlsBlons  of  Bervant. 

<S=»300  (Pa.)  There  can  be  no  recovery 
iigainst  one  charged  with  negligence  upon  the 
)>rinciple  of  respondeat  superior  unless  it  affir- 
matively appears  that  the  relation  of  master 
and  servant  exists,  and  that  the  servant  was 
within  the  scope  of  his  employment.— Puhlman 
V.  Excelsior  Express  &  Standard  Cab  Co.,"  103 
A.  218. 

®=a30l(4)  (Pa.)  Where  one  person  lends  bis 
servant  to  another  for  a  particular  employ- 
ment, the  servant  for  anytuing  done  in  that 
particular  employment  must  be  dealt  with  as 
a  servant  of  the  one  to  whom  he  is  lent,  al- 
though he  remains  the  general  servant  of  the 
person  who  lent  him.— -Puhlman  v.  Excelsior 
Express  &  Standard  Cab  Co.,  103  A.  218. 

Driver  of  team  hired  by  express  company  to 
electric  company  for  work  under  orders  of 
electric  company's  foreman  was  in  the  special 
employ  of  the  electric  company,  so  that  serv- 
ant of  electric  company  injured  by  driver's 
manner  of  passing  a  tool  from  the  wagon  could 
not  recover  against  express  company. — Id. 

^»30l  (4)  (Pa.)  A  master  is  not  liable  for 
the  acts  of  his  servant  while  temporarily  in 
the  employ  of  another. — Crouse  v.  Lubin,  103 
A.  725. 

One  who  keeps  an  automobile  for  the  pleas- 
tire  and  convenience  of  himself  and  family  is 
liable  for  injury  caused  by  its  negligent  opcr- 
fltion  in  such  use,  and  it  is  immaterial  that  the 
chauffeur  is  furnished  and  paid  for  by  anoth- 
er.—Id. 

Owner  of  car  held  liable  for  a  negligent  col- 
lision by  chauffeur  furnished  by  manufactur- 
ing company,  as  chauffeur  was  not  then  the 
servant  of  company. — Id. 

^=9311  (N.J.)  A  servant  injured  by  the  mis- 
feasance and  breach  of  duty  of  a  fellow  servant 
may  maintain  an  action  against  such  fellow 
servant  to  recover  for  personal  injury. — Duffy  v. 
Bates,  103  A.  243. 


(B)   'Work  of  ladepeadent  Coatraetor. 

<^=3I6(1)  (R.I.)  One  contracting  to  move  • 
boiler  from  one  place  to  another,  where  no  in- 
structions were  given  as  to  route  or  manner  of 
getting  it  there,  was  an  independent  contrac- 
tor.—Lake  V.  Bennett,  103  A.  145. 
<&=>3I8(2)  (Conn.)  A  foreman,  authorixed  to 
hire  employes,  who  receives  payment  by  _  the 
day  and  an  allowance  for  every  employ^  hired, 
and  acts  under  the  immediate  supervision  of  a 
superior,  is  not  an  independent  contractor. — 
Nichols  V.  Harvey  Hubbell,  Inc.,  103  A.  835. 
<&=>320  (C!onn.)  Where  an  agent  attempts  to 
perform  his  principal's  duty  in  furnishing  a 
plan  for  a  structure,  and  in  employing  a  con- 
tractor to  erect  the  same,  and  a  servant  of  the 
contractor  is  injured  because  of  a  defect  in  the 
plan,  the  principal  is  liable;  the  contractor  not 
being  independent  of  him. — Nichols  v.  Harvey 
Hubbell,  Inc.,  103  A.  835. 

(C)   Actloaa. 

<&=>330(3)  (Conn.)  In  a  servant's  action  for 
personal  injuries  due  to  the  collapse  of  masonry 
erected  by  authority  of  defendant's  agent  under 
immediate  supervision  of  a  foreman,  evidence 
held  to  sustain  findings  that  the  agent  acted 
for  defendant,  and  that  the  masonry  was  erect- 
ed for  the  agent's  benefit,  and  that  the  fore- 
man was  not  an  independent  contractor. — 
Nichols  V.  Harvey  Hubbell,  Inc.,  103  A.  835. 
^(=9330(3)  (Pa.)  In  action  for  personal  injury 
from  automobiles,  the  issue  as  to  whether  a 
chauffeur  at  the  time  of  the  injury  was  acting 
for  himself  or  his  employer  must  generally  be 
decided  on  presumptions  and  inferences  from 
ascertained  facts. — Maloy  v.  Rosenbaum  Co., 
103  A.  882. 

<&=>332(2)  (Pa.)  In  action  for  injury  caused  by 
the  driver  of  a  delivery  automobile  in  the  em- 
ployment of  owner,  held,  that  whether  the  driv- 
er was  then  acting  for  himself  or  his  employer 
was  for  the  jury. — Maloy  v.  Rosenbaum  Co., 
103  A.  882. 

VI.  WORKMEirS    OOKFEirSATION 
ACTS. 

(A)  Nature  and  Gronnds  of  Master's  liia- 
bllitr. 

€=»347  (N.J.Suij.)  Provisions  of  Workmen's 
Compensation  Aid  Bureau  Act  as  to  burean's 
approval  of  agreement  between  employer  and 
employs,  etc.,  do  not  violate  Const,  art.  '4.  { 
7,  par.  3,  as  impairing  contract  made  before  it 
took  effect,  hut  entered  into  in  view  of  Woit- 
men's  Compensation  Act,  as  amended  by  Act 
April  1,  1913  (P.  L.  p.  .302).— Murphy  v.  George 
Brown  A  Co.,  103  A.  28. 

Workmen's  Compensation  Aid  Bureau  Act 
does  not  violate  Const,  art  4,  f  7,  par.  3,  as 
impairing  a  contract  between  employer  and  em- 
ploy6  entered  into  after  the  act  took  effect.— Id. 
«s>348  (Me.)  The  Workmen's  Compensation 
Act  is  a  remedial  statute,  and  should  be  given 
a  broad  interpretation,  for  the  purpose  of 
carrying  out  its  manifest  purpose,  under  sec- 
tion 37.— Simmons'  Case,  103  A.  68. 
$=>349  (N.J.Sup.)  Widow,  w^ose  husband 
was  killed  prior  to  amendment  in  1913  (P.  L.  p. 
M2)  of  Workmen's  Compensation  Act,  par.  12, 
leaving  her  as  bis  sole  dependent,  had  a  vest- 
ed right  to  compensation  for  300 'weeks,  which 
could  not  be  abridged  by  subsequent  legisla- 
tion.— Hansen  v.  Brann  &  Stewart  Co.,  103 
A.  606. 

«=>349  (N.J.)  Amendment  of  October  6,  1917. 
to  section  24,  d.  3,  and  section  256.  d.  3.  Ju- 
dicial Code,  saving  claimants  their  rights  and 
remedies  under  Workmen's  Compensation 
Act,  is  prospective,  and  does  not  validate 
compensation  action  begun  in  state  court  be- 
fore its  passage,  and  which  at  time  of  passage 
state  court  had  no  jurisdiction  to  entertain.— 
Coon  ▼.  Kennedy,  103  A.  207. 
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«=»3M  (R.I.)  Under  Workmen's  Compensa- 
tion Act,  art.  3,  |  21.  providing  that  employ^ 
injured  through  negligence  of  person  other 
than  employer  shall  not  be  entitled  to  receive 
damages  from  such  person  and  also  compensa- 
tion, payment  of  compensation  imder  agree- 
ment filed  and  approved  by  court  that  employ^ 
shall  sue  ne|(ligent  third  party  and  return 
compensation  in  the  event  oi  recovery  of  dam- 
ages does  not  preclude  employ^  from  suing 
negligent  third  party.— Mingo  v.  Bhode  Island 
(.'o.,  103  A.  065. 

®=>36l  (N.H.)  Servant,  working  In  room  where 
there  was  movable  elevator  operated  by  hand, 
and  adjacent  to  stamping  room  containing  pow- 
er^riven  press,  elevators,  and  stamping  ma- 
chine, was  employed  in  proximity  of  hoisting 
apparatus  and  power-driven  machinery  under 
Workmen's  Compensation  Law  (Laws  1911,  c. 
163)  {  1.— Morin  v.  Nashua  Mfg.  Co.,  103  A. 
312. 

Where  servant's  employment  brought  him 
at  times  in  proximity  to  dangerous  machinery, 
although  at  time  of  his  injury  he  was  not  in 
proximity  thereto,  and  was  not  within  such  dan- 
ger zone,  he  wag  within  protection  of  Laws 
1911,  c.  168,  I  1.— Id. 

C=»362  (Conn.)_  One  who  kept  machinery  and 
boats  in  order  in  an  amusement  park  whenever 
called  upon,  and  had  no  other  ocoupatlon.  was 
not  a  "casual  employd,"  so  as  to  be  excluded 
in  determining  the  number  of  employes  neces- 
sary to  bring  employer  within  Workmea's 
Compensation  Act.— Boyle  v.  Mahoney  &  Tier- 
ney,  103  A.  127. 

One  who  kept  boats  in  operation  for  an 
amusement  park  when  needed,  who  had  no 
other  occupation,  was  not  engaged  in  casual 
employment,  so  aa  to  preclude  compensation 
for  his  drowning,  or  so  as  to  be  excluded  in 
determining  number  of  employes  necessary  to 
bring  employer  within  Workmen's  Compensa- 
tion Act— Id. 

4=3367  (Conn.)  Musicians,  although  furnished 
by  the  leader  twice  each  week  to  play  in  an 
amusement  park,  who  stipnlate'd  the  amount 
of  compensation  they  were  to  receive,  were 
not  employes  of  an  independent  contractor, 
within  Workmen's  Compensation  Act— Boyle 
V.  Mahoney  &  Tierney,  103  A.  127. 

9s>372  (Conn.)  Injuries  arising  from  employ- 
ment are  such  as  the  character,  business,  and 
conditions  under  which  it  is  carried  on  make 
likely,  and  the  result  either  was  or  should 
have  been  contemplated. — ^Jacquemin  v.  Turner 
&  Seymour  Mfg.  Co.,  103  A.  115. 

S=>373  (N.J.Sup.)  Where  two  boys  employed 
in  an  ice  plant  who  were  skylarking  were  or- 
dered by  the  superintendent  to  go  to  work, 
and  ten  minutes  later  one  of  the  boys  struck 
another  a  blow  in  the  side  of  the  head  with  an 
ice  pick,  fracturing  his  skull  and  rendering 
him  unconscious,  the  accident  was  a  risk  rea- 
sonably within  the  contemplation  of  the  mas- 
ter and  incident  to  the  employment  under  the 
existing  circumstances;  the  master  having 
knowledge  of  the  skylarking.— Mountain  Ice  Co. 
V.  Court  of  Common  Pleas  in  and  for  Morris 
County,  103  A.  912. 

4=9373  (NX)  Where  skylarking  of  boy  em- 
ploy<6s   came  nnder  observation  of  employer's 

E resident  and  superintendent,  they  were  there- 
y  charged  with  contemplating  no  more  than 
a  recurrence,  and  not  that  one  boy  might  com- 
mit an  atrodons  assault  on  the  other. — ^Moun- 
tain Ice  Co.  V.  McNeU,  103  A.  184. 

Workmen's  Compensation  Act  only  covers 
accidents  arising  out  of  and  in  the  course  of 
employment,  and  accident  caused  by  fellow 
servant's  wrongful  act  outside  sco^c  of  em- 
ployment is  not  an  accident  so  arising  within 
the  act,  unless  happening  was  a  risk  reasona- 
bly within    employer's    contemplation.— Id. 


4=s>373  (Pa.)  Under  Workmen's  CompenaatiOB 
Act,  i  301,  permitting  recovery  for  Injury  in 
the  course  of  the  employment,  compensation 
was  properly  awarded  dependents  of  employ* 
fatally  burned  when  his  apron,  saturated  with 
oil  in  course  of  his  work,  caught  fire  from  match 
struck  to  light  a  cigarette. — Dzikowska  T.  Su- 
perior Steel  Co.,  103  A.  351. 

€=>373  (B.I.)  The  word  "accident"  as  usually 
interpreted  in  compensation  statutes  will,  in 
most  cases,  be  applied  to  both  heat  stroke  and 
sunstroke.- Walsn  v.  River  Spinning  Co.,  103 
A.  1025. 

<S=>374  (R.I-)  A  fireman  employed  in  a  boiler 
room,  who  in  the  afternoon  was  overcome  by  ex- 
cessive heat  and  afterwards  taken  to  a  hospital, 
where  he  died  the  following  morning  from  heat 
exhaustion,  died  as  the  result  of  "personal 
injury  sustained  by  accident"  within  Work- 
ment's  Compensation  Act,  and  not  from  disease 
of  heat  exhaustion  or  from  occupational  di»- 
ease.— Walsh  y.  Biver  Spinning  Co.,  108  A. 
1025. 

iS=>375(l)  (Conn.)  When  injuries, from  an  as- 
sault by  one  employg  upon  another  arise  out 
of  or  are  incident  to  protection  by  the  injured 
servant  of  the  person,  property,  or  interest 
of  the  employer,  compensation  may  be  award- 
ed, but  not  where  the  assault  does  not  serve 
those  ends. — Jacquemin  v.  Turner  &  Seymour 
Mfg.  Co..  103  A.  115. 

In  the  case  of  two  workmen  quarreling  over 
a  tool,  whereby  the  one  was  killed  by  the  oth- 
er, held  the  injury  did  not  arise  out  of  dece- 
dent's employment. — Id. 

«s>375(l)  (NJ.Sup.)  In  action  for  death  of 
farm  band  who  left  on  daily  trip  to  city  with 
truck  and  mule  team,  and  who  eight  or  nine 
hours  later  was  found  crushed  between  seat  of 
wagon  and  roof  of  shed,  it  could  be  found  even 
though  deceased  was  asleep,  that  death  was 
caused  by  accident  arising  out  of  and  in  the 
course  of  his  employment. — Dixon  v.  Andrews, 
103  A.  410. 

4=9375(1)  (Pa.)  Under  Workmen's  Compensa- 
tion Act,  an  employer  is  liable  for  compensation 
for  an  injury  sustained  by  a  workman  during  a 
short  Interval  while  awaiting  arrival  of  ma- 
terial with  which  to  work.— Dzikowska  t.  Su- 
perior Steel  Co.,  103  A.  351. 

Servant's  acts  of  self-ministration,  such  as 
quenching  thirst,  satisfying  hunger,  etc.,  while 
at  work,  which  are  reasonably  necessary  to  bis 
health  and  comfort,  are  incidental  to  his  em- 
ployment within  Workmen's  Compensation  Act, 
though  only  indirectly  conducive  to  purpose  of 
employment. — Id. 

It  is  not  unreasonoble  for  workmen  to  smoke 
out  of  doors  during  intervals  in  their  work 
where  it  does  not  interfere  with  their  duties. 
—Id. 

4=»375(1)  (Pa.)  Helper  of  driver  of  a  delivery 
truck,  who  on  its  return  gave  up  his  seat  to 
girls  going  from  work  and  stood  on  running 
board  and  was  jolted  therefrom  and  fatally 
injured,  was  injured  while  in  course  of  his  em- 
ployment.—Siglin  V.  Armour  &  Co.,  103  A.  99L 

(B)   Compenaatloii. 

4=3385(5)  (R.I.)  Under  Workmen's  Compensa- 
tion Act,  art.  2,  ii  10,  12,  as  to  compensation 
for  total  incapacity  for  work,  an  employ^  who 
lost  one  eye  before  entering  employment,  and 
thereafter,  through  accidental  injury,  lost  the 
sight  of  his  remaining  eye,  was  entitled  to  com- 
pensation for  "total  incapacity  for  work."— In 
re  J.  &  P.  Coato  (R.  I.),  Inc.,  103  A.  833. 

Under  Workmen's  Compensation  Act,  art.  2. 
{  10,  stating  conclusive  presumption  of  inca- 
pacity for  work  when  employ^  irrevocably  loses 
sight  in  both  eyes,  the  presumption  arises  in 
favor  of  an  employ^  who  lost  one  eye  before  en- 
tering employment,  and  thereafter  through  ac- 
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ddental  injury  lost  the  sight  of  his  remaining 
eye. — id. 

Under  Workmen's  Compensation  Act,  f  12, 
providing  additional  compensation  for  lOU 
weeltB  for  irrevocable  loss  of  sight  of  both  eyes, 
and  for  60  weeks  for  such  loss  of  one  eye,  an 
employ^  who  lost  one  eye  before  entering  em- 
ployment, and  thereafter,  through  accidental  in- 
jury, lost  the  sight  of  his  remaining  eye,  could 
have  such  additional  compensation  for  only  50 
weeks. — Id. 

«=»385(8)  (NJ.Sup.)  Under  Workmen's  Com- 
pensation Act,  g  2,  par.  11(a),  as  amended  by  I*. 
L.  1913,  p.  302,  an  injured  employe  who  is  able 
to  perform  less  difficult  work  is  not  thereby  de- 
prived of  the  right  to  award  for  temporary  dis- 
ability; it  not  being  necessary  that  the  dis- 
ability be  totaL— International  Motor  Co.  v. 
Purcell,  103  A.  860. 

^=9385(11)  (N.J.)  Compensation  for  per- 
manent, partial  disabilities  is  to  bear  such  re- 
lation to  compensation  under  Workmen's  Com- 
pensation Act  (P.  L.  1911,  p.  143,  §  20)  for 
total  and  permanent  disability  as  partial,  per- 
manent disabilities  collectedly  bear  to  total  and 
germanent  disability. — D.  V.  G.  iilg,  Co.  v. 
orrentino.  103  A.  190. 

*=385(17)  (N.J.Sup.)  That  an  injured  employ* 
is  paid  wages  by  his-  employer  for  services  of 
a  less  exacting  and  different  character  render- 
ed after  the  accident,  such  wages  being  less 
than  before,  does  not  affect  the  amount  of  com- 
pensation to  be  awarded  in  the  absence  of  an 
agreement.— International  Motor  Co.  v.  Purcell, 
103  A.  860. 

«=9388  (Conn.)  One  not  go  listed  by  Work- 
men's Compensation  Act  is  not  a  dependent  or 
partial  dependent,  if  by  expenditure  of  prop- 
er effort,  under  all  circumstances,  he  Is  of 
ability  to  be  self-supporting,  according  to  the 
proper  measure.— Oheravdi  T.  Connecticut  Co.. 
103  A.  668. 

<8=»388  (N.J.Sup.)  An  illegitimate  daughter  of 
the  daughter  of  injured  workman  is  mt  a 
dependent  of  the  daughter's  father,  as  defined 
in  Workmen's  Compensation  Act.  as  amended 
by  P.  L.  1913,  p.  302.— Splitdorf  Electrical  Co. 
V.  King.  103  A.  874. 

The  illegitimate  daughter  of  a  deceased 
workman's  daughter  is  not  a  grandchild  of  such 
workman  within  Workmen's  Compensation  Act 
as  amended  by  P.  L.  1913,  p.  302,  defining  de- 
pendents.— Id. 

«=>388  (N.J.Sup.)  Though  the  widow  of  a  de- 
ceased employ^  remarried  during  the  period 
covered  by  weekly  payments,  she  did  not 
thereby  cease  to  be  the  widow  of  the  deceas- 
ed employ?. — Hansen  v.  Brann  &  Stewart  Co.. 
103  A.  606. 

€=»389  (Conn.)  Where  employ*  of  news  com- 
pany was  injured  by  railroad,  which  voluntari- 
ly paid  $3,000  for  release,  under  Workmen's 
Compensation  Act,  §  6,  as  amended  by  Pub. 
Acts  1915,  c.  288,  i  2,  news  company  was  en- 
titled to  have  moneys  paid  by  railroad  applied 
to  discharge  of  its  own  obligation  to  employig 
.  under  Compensation  Act— Rosenbaum  t.  Hart- 
ford News  Co.,  103  A.  120. 

(C)  Proceedlnirs. 

€=»397  (Me.)  Industrial  Commission's  rule, 
and  award  based  thereon,  requiring  employer  to 
pay  for  medical  services  for  two  weeks  after 
employe's  disability  occurs,  is  inconsistent  with 
Rev.  St  c.  50,  §  10,  requiring  payment  for 
medical  services  rendered  during  first  two 
weeks  after  injury,  where  disability  did  not 
immediately  develop.— JIcKenua's  Case.  103  A. 
69. 

^=9398  (Me.)  Oral  notice  is  not  the  notice  of 
an  accident,  required  by  the  Workmen's  Com- 
pensation Act;  and.  although  the  employer 
may  obtain  from  oral  notice  knowledge  of  the 
injury,  it  is  not  necessarily  knowledge  witbin 


the  meaning  of  the  statute.— Simmons'  Case. 
103  A.  68. 

A  foreman,  in  full  charge  of  the  employAi  in 
a  room,  is  an  "agent,"  within  Rev.  St.  c.  50,  { 
30,  whose  knowledge  of  an  accident  makes 
written  notice  by  servant  unnecessary. — ^Id. 
®=»403  (N.J.)  In  widow's  proceeding  for  com- 
pensation for  death  of  her  husband,  railroad 
servant,  under  Workmen's  Compensation  Act, 
burden  was  on  petitioner,  to  prove  case  with- 
in New  Jersey  statute,  to  show  affirmatively 
decedent  was  engaged  in  intrastate  service  not 
regulated  by  federal  Employers'  Liability  Act 
— Lincks  v.  Erie  R.  Co.,  103  A.  176. 
<S=»405(4)  (Conn.)  Evidence  held  snfficient  t« 
support  a  finding  that  an  emplo^£,  who  had 
fallen  off  a  boat  and  was  swimming  from  the 
front  to  the  stern  when  drowned,  was  acting 
within  the  scope  of  his  employment,  within 
Workmen's  Compensation  Act. — ^Boyle  v.  Ma- 
honey  &  Tierney,  103  A.  127. 
€s»405(5)  (Conn.)  Facts  found  or  conceded 
held  not  to  support  conclusion  of  compensa- 
tion commissioner',  ignoring  evidence  of  claim- 
ant being  unduly  pampered  or  lacking  in  enter- 
prise, that  claimant  22  years  old  was  a  par- 
tial dependent. — Gherardi  v.  Connecticut  Co., 
103  A.  668. 

€i»405(6)  (N.J.Sup.)  In  proceedings  for  com- 
pensation under  Workmen's  Compensation  Act 
evidence  held  to  sustain  a  finding  that  the  em- 
ploy 6  was  entitled  to  nearly  one-half  of  a  total 
disability  of  both  eyes. — International  Motor 
Co.  V.  Purcell,  103  A.  860. 

In  proceedings  under  Workmen's  Compensa- 
tion Act  for  injuries  to  the  employe's  eyes,  evi- 
dence held  to  sustain  a  finding  of  permanent 
instead  of  temporary  injury  to  the  sight. — Id. 

$=9411  (N.J.)  Under  Workmen's  Compensa- 
Hon  Act  (P.  L.  1911.  p.  143)  I  20,  judge  of 
common  pleas  must,  as  the  result  of  the  hear- 
ing in  case,  made  a  determination  of  every  fac- 
tor which,  under  the  statute,  enters  into  the 
award  of  compensation. — D.  V.  6.  Mfg.  Co.  t. 
Sorrentino,  103  A.  190. 

®=s4l6  (Md.) 'Action  of  state  industrial  acci- 
dent commission  in  dismissing  claim  for  com- 
pensation for  death  of  logging  company's  em- 
ploye on  track  of  subsidiary  railroad,  oo 
ground  deceased  was  not  employ^,  held  no  de- 
fense to  widow's  action  against  logging  com- 
pany and  railroad.— Kendall  Lumber  Co.  r. 
State,  103  A.  141. 

«=4I7(5)  (Md.)  On  trial  by  jury  after  appeal 
from  a  decision  of  the  Industrial  Accident  Com- 
mission, under  Workmen's  Compensation  Act.  it 
was  for  the  jury  to  determine  the  questions  of 
fact  presented  by  the  appeal.- Jewel  Tea  Co.  v. 
Weber,  103  A.  476. 

On  a  trial  by  jury  after  appeal  from  the  de- 
cision of  the  State  Industrial  Accident  Commis- 
sion under  the  Workmen's  Compensation  Act 
instructions  as  to  the  burden  of  proof  shoold 
be  confined  to  the  issues  of  fact. — Id. 
®=»4I7(5)  (Md.)  Where  workmen's  compensa- 
tion award  was  appealed  to  court  sitting  as  jury, 
requested  instruction  that  in  "cases  arising  un- 
der the  Workmen's  Compensation  Act"  bur- 
den of  proof  is  on  the  emplojife,  etc.,  was  prop- 
erly amended  by  adding  that  in  court  proceed- 
ings, upon  appeal  from  commission,  the  decision 
is  prima  facie  correct;  this  being  an  express 
provision  of  section  55. — Coastwise  Shipbuilding 
Co.  V.  Tolson,  103  A.  478. 

Refusal  of  court  sitting  as  jury,  on  appeal 
from  award  of  compensation,  to  rule  as  mat- 
ter of  law  that  there  was  no  evidence  legally 
sufficient  to  justify  the  award,  was  proper; 
the  evidence  presenting  questions  of  fact — Id. 

<S=4I7<7)  (Me.)  Findings  of  fact  by  the  In- 
dustrial Accident  Commission  stand  upon  the 
same  footing  as  the  finding  of  a  judge  or  the 
verdict  of  a  jury.— Simmons'  Case,  103  A.  68. 
€=9417(7)  (Md.)  Under  the  direct  provisions  of 
the  Workmen's  Compensation  Act,  the  burden 
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of  proving  on  appeal  that  the  decision  of  the 
State  Industrial  Commission  that  the  injuries 
were  received  by  the  servant,  within  the  scope 
of  his  employment,  was  incorrect,  rests  upon  ap- 
pellant.—Jewel  Tea  Co.  v.  Weber,  lOS  A.  476. 
€=>4(7(9)  (Pa.)  Where  the  common  pleaa,  on 
appeal  from  a  decision  of  Workmen's  Compen- 
sation Board  affirming  a  referee's  finding  in 
favor  of  claimant,  does  not  enter  final  judgment, 
but  remands  to  board  for  adjustment.  Supreme 
Court  will  remand  record  to  common  pleas  to 
enter  final  judgment. — Rakie  T.  Jefferson  & 
Clearfield  Coal  &  Iron  Co.,  103  A.  302. 
«=>4l8(6j  (N.J.)  Where  the  trial  court's  find- 
ings of  fact  in  a  proceeding  under  Workmen's 
Compensation  Act  are  supported  by  evidence, 
they  are  conclusive  on  appeal.— New  York 
Switch  &  Crossing  Co.  v.  MuUenbach,  103  A. 
808. 

®=>4l8(d)  (It.1.)  In  accordance  with  provisions 
of  Workmen's  Compensation  Act,  finding  of  jus- 
tice of  superior  court  that  heat  exhaustion  was 
cause  of  employe's  death  is  conclusive  on  appeal 
in  absence  of  fraud ;  there  being  evidence  upon 
which  be  might  so  find. — Walsh  v.  River  Spin- 
ning Co.,  103  A.  1025. 

<Ss»4l9  (N.J.Sup.)  Neither  employer's  pay- 
ment of  physician's  bill  for  attendance  dur- 
ing the  first  two  weeks  of  disability,  nor  an 
agreement  that  there  should  be  "no  compen- 
sation," was  an  agreement  reviewable  b^  court 
of  common  pleas  under  Workmen's  Compensa- 
tion Act,  par.  21.  on  ground  that  incapacity 
had  subsequently  increased  or  diminished. — 
Benjamin  &  Johnes  v.  Brabban,  103  A.  688. 

A  case  under  Workmen's  Compensation  Act, 
solemnly  adjudicated  on  petition  and  agreed 
statement  of  facts,  should  not  be  reopened 
to  allow  a  party  to  make  a  new  and  distinct 
case.— Id. 

MASTERS  IN  CHANCERY. 

See  Contempt,  ^=>10. 

MATERIALITY. 

See  Evidence,  €=3l45. 

MAXIMS. 

See  Equity,  «=366. 

MEASURE  OF  DAMAGES. 

See  Damages,  <S=3l06,  110. 

MECHANICS'  LIENS. 

See  Highways,  «=9ll3. 

n.  RIGHT  TO  UEN. 
(A)  Nature  of  Impro^emeiit. 

9=930  (Pa.)  One  furnishing  and  erecting  an  as- 
bestos curtain  and  scenery  to  be  used  for  pur^ 
pose  of  a  building,  though  not  an  essential  part 
.  of  the  original  plan  of  constructionj  and  which 
were  portable  and  would  not  pass  with  the  free- 
hold, was  not  entitled  to  a  mechanic's  lien. — 
Randall  Building  &  Tx)an  Ass'n  v.  Manayank 
Realty  Co.,  103  A.  &S0. 

A  mechanic's  lien  claim  for  labor  performed 
and  material  furnished  after  completion  of  a 
building  as  originally  designed,  which  material 
was  portable  and  supplied  under  a  separate  con- 
tract,  was   properly   disallowed. — Id. 

(K)    SabpontrBotom,    und    Contractom' 
'Workmen  and  Materialmen, 

«=»n3(2)  (N.J.)  Subsequent  default  of  bnUd- 
ing  contractor  who  has  become  entitled  to  pay- 
ment under  his  contract  will  not  bar  rights 
of  a  claimant  who  has  secured  lien   on  such 


tract  permits  owner  to  take  over  work  and 
apply  money  not  paid  to  contractor  to  expense 
of  completion. — Moorestown  Supply  Co.  v. 
Burns,  103  A.  83. 

<^=II5(4)  (Conn.)  Under  Gen.  St.  1902,  S 
4138,  providing  that  if  unpaid  balance  of  con- 
tract price  is  insufiicieut  to  satisfy  claims  of 
subcontractors,  the  same  shall  be  distributed 
pro  rata,  and  allowing  owner  credit  for  pay- 
ments made  in  good  faith  to  original  contractor 
before  receiving  notice  of  liens,  where  part  of 
balance  is  paid  after  notice  by  one  subcontrac- 
tor, such  subcontractor  and  the  others  who 
serve  their  notices  thereafter  dre  entitled  to  a 
pro  rata  distribution  of  the  unpaid  balance, 
leaving  the  owner  liable  to  the  subcontractor 
first  serving  notice  for  the  amount  still  due  on 
his  claim  not  exceeding  tho  amount  of  the  im- 
proper payment.— Stone  v.  Moomjian,  103  A. 
635. 

IV.  OPERATION  Ain>  EFF£OT. 
(C)   Priority. 

«s»l95  (Conn.)  Gen.  St.  1902,  t  4138,  provid- 
ing for  pro  rata  distribution  of  depleted  bal- 
ance among  subcontractor  lienors,  held  to  give 
subcontractor  who  had  served  notice  of  lien 
before  owner  had  ceased  paying  contractor  no 
priority,  in  distribution  of  such  balance,  over 
subcontractors  who  had  served  notice  after  last 
payment  by  owner. — Stone  v.  Moomjian,  103  A. 
635. 

A  subcontractor  who  served  notice  before  own- 
er had  ceased  paying  contractor  cannot,  on  the- 
ory of  marshaling  bo  required  by  other  subcon- 
tractors who  failed  to  serve  such  timely  notice 
to  look  to  owner  to  the  amount  of  such  pay- 
ments before  sharing  with  them  in  the  distribu- 
tion of  an  unpaid  balance  of  the  contract  price, 
since  the  owner  was  liable  to  the  lienor  serving 
notice  only  to  the  amount  of  his  claim  left  un- 
paid after  distribution  of  amount  still  owing 
principal  contractor.— Id. 

Vn.   ENFORGEMEITT. 

®s»292  (N.J.)  A  materialman  which  had  se- 
cured judgment  against  owner  on  notice  to  re- 
tain sum  due  contracts,  held  not  to  waive  its 
right  to  proceed  with  execution  for  balance  of 
judgment,  by  statement  filed  in  owner's  bill  of 
interoleader.— Prusakowski  v.  Woodward  Lum- 
ber &  Supply  Co.,  103  A.  194. 
®=33I0(1)  (Conn.)  In  a  lien  foreclosure  ac- 
tion, where  defendant  owner  pleaded  willing- 
ness to  pay  over  the  balance  in  his  hands  to 
whoever  court  determined  was  entitled  to  it, 
it  was  error  to  award  him  attorney's  fees  as 
interpleader,  where  his  personal  liability  for 
making  payments  to  the  contractor,  after  being 
notified  of  lien  claim,  was  in  issue. — Stone  v. 
Moomjian,  103  A.  635. 

Vm.  INDEMNITY  AGAINST  I.IENS. 

€=3315  (Pa.)  Bond  to  protect  owner  against 
loss  by  filing  mechanic's  lien  against  biulding 
to  be  erected  or  loss  from  contractor's  failure 
to  complete  building  was  a  contract  of  indemni- 
ty, and,  where  construction  was  not  begun, 
owner  could  not  recover  thereon  for  expenses 
of  conveyancing  and  title  insurance,  etc.— 
Spiese  v.  Shee,  103  A.  871. 

MEMORANDA. 

See  Frauds^  Statute  of,  «=»113,  115. 

MENTAL  SUFFERING. 

See  Damages,  9=350. 

MERCY. 


earned   payment  by   stop  notice,   though   con-  i  See  Criminal  Lew,  9=>885. 
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MERGER. 

Se«  EaUtes,  <8=3lO;   Remainders,  9=»9. 

MILITARY  NECESSITY. 

See  Anny  and  Navy,  4=936. 

MINES  AND  MINERALS. 

See  Master  and   Servant,   «=9»5^,   190,   233, 
286,  287,  2&i. 

H.  TXTXiE.  OONVETANOES.  AND 
CONTRACTS. 

(B)  ConTeranoea  In  General. 

4=>55(6)  (Pa.)  Grantee  of  coal  constructing 
passageway  in  grantor's  farm  did  not  abandon 
its  mining  rights  by  suspension  of  mining  after 
taking  all  but  the  supports,  held  entitled  to  use 
of  the  passageway  to  grantor's  farm  to  trans- 
port coal  from  its  other  properties. — Wester- 
man  V.  Pennsylvania  Salt  Mfg.  Co.,  103  A.  539. 
€=>5S(7)  (Pa.)  Under  warranty  deed  of  coal 
underlying  land  without  limitation  as  to  time 
for  removal  or  as  to  iiassageways,  the  grantee 
took  an  estate  in  fee  in  coal,  and  was  entitled 
to  possession  of  space  made  by  its  removal 
which  he  might  use  in  transporting  coal  from 
other  lands,  and  cannot  be  charged  with  rental 
In  so  doing. — Westerman  v.  Pennsylvania  Salt 
Mfg.  Co.,  103  A.  539. 

(C)  Lensea,  Ueensea,  and  Contraets. 

<S=>70(1)  (Conn.)  Gen.  St.  1902,  §  4045,  pro- 
viding that,  where  a  "tenement"  becomes  unfit 
for  occupancy,  tenant  is  not  liable  for  rent 
while  premises  remain  untenantable,  refers 
only  to  buildings,  and  does  not  excuse  tenant 
of  mining  property"  from  paying  rent  upon  de- 
struction of  buildings,  where  property  is  not 
rendered  unfit  for  extraction  of  ore. — Tung- 
sten Co.  of  America  v.  Beach,  108  A.  632. 
®=>70(6)  (Pa.)  In  action  by  a  lessor  of  coal 
lands  on  lessee's  surety  bond  conditioned  to  pay 
royalty  on  coal  actually  mined,  and  in  view  of 
defendant's  failure  to  deny  it  in  affidavit  of  de- 
fense, plaintiff's  statement,  claiming  a  certain 
amount  as  the  balance*  due,  was  properly  ad- 
mitted.—Pittsburgh  Block  Coal  Co.  v.  OliTer 
Coal  Co.,  103  A.  52. 

In  action  on  lessee's  surety  bond  to  recover  bal- 
ance of  royalty  due  on  coal  mined,  the  con- 
clusiveness of  a  receipt  applying  to  insurance 
money  upon  the  royalty  due  for  November, 
1912,  held  a  question  for  the  jury.— Id. 


See  Infants. 


MINORS. 
MISCARRIAGE. 


See  Abortion. 

MISREPRESENTATION. 

See  Fraud. 

MISTAKE. 

Se«  Account  Stated,  «=>13;    Deeds,  9=>69. 

MITIGATION. 

See  Damages,  9=>62. 

MODIFICATION. 

See  Contracts,  d=>236;    Principal  and  Agent, 
«=»103;    Trial,  «=>267. 

MONEY  LENT. 

See  Husband  and  Wife,  €s^43. 

MONEY  RECEIVED. 

See  Taxation,  «=»537. 


MONUMENTS. 

See  Charities,  «=3lO,  12,  14.  22. 

MORAL  OBLIGATION. 

See  Municipal  Corporations,  9=>861. 

MORTGAGES. 

See  Chattel  Mortgages;  Corporations,  4=3479, 
480;  Evidence,  iS=>419;  Husband  and  Wife, 
<S=>171:  Interest,  «=>56;  New  Trial.  «=> 
5& 

I.  REQUISITES  AND  VAUDITT. 

(A)  Nature  and  Bssentiala  of  Converameca 
a>  Seenrlty. 

ies>l2  (N.J.Ch.)  Where  lessee  of  tidal  lands 
from  state  in  possession  under  a  lease  author- 
iKed  by  Act  March  21,  1871  (P.  L.  p.  44;  4 
Comp.  St.  1910,  p.  4390,  {21),  executed  mort- 
gage thereon,  hield  that  mortgage  was  valid  and 
was  in  no  way  disturbed  by  mortgagor's  subse- 
quent conveyance,  or  subsequent  converting  of 
so-called  lease  into  grant  by  vendee  of  mort- 
gagor.— Ocean  Front  Improvement  Co.  v.  Ocean 
City  Gardens  Co.,  103  A.  419. 
4=>20  (Pa.)  Breach  of  condition  aubseqaeDt, 
not  purporting  to  control,  did  not  reach  debt 
secured  by  mortgage,  but  simply  limited  and 
extinguished  mortgagee's  title  to  real  estate 
described.— Pyle  v.  Pyle,  103  A.  018. 

Mortgage  conveying  to  mortgagee  estate  as 
security  for  payment  of  mortgagor's  debt  was 
not  absolute  conveyance,  but  contemplated  re- 
version of  title  to  mortgagor  on  payment  of 
debt,  so  that  provision  for  earlier  reversion  if 
mortgage  was  prematurely  recorded  was  good 
and  effectual. — Id. 

Where  mortgagor  stipulated  that  mortgage 
should  become  void  if  recorded  during  lus 
lifetime,  it  was  automatically  extinguished 
when  it  was  so  recorded. — Id. 

VI.  TRANSFER  OF  PROPERTY  MORT- 
OAOED    OR    OF    EQVITr    OF    RE- 
DEMPTION. 

4=3289  (Me.)  Where  one  heir,  having  undivid- 
ed interest  mor^aged  it,  and  then  acquired  oth- 
er undivided  interests  and  the  estate  was  par- 
titioned, and  she  mortgaged  the  lands  partition- 
ed to  her  and  deeded  parts  of  them  "free  of  in- 
cumbrance," and  the  mortgagee  of  the  undivid- 
ed interest  sought  foreclosure,  the  original  mort- 
gaged interest,  as  represented  in  lots  partitioned 
to  satisfy  it,  should  be  first  foreclosed,  and 
those  lots  which  the  mortgagee  had  sold  to 
strangers  without  notice  could  be  reached  only 
for  a  deficiency. — Thomaston  Sav.  Bank  v.  Hur- 
ley, 103  A.  234. 

VII.  PATBCENT     OR    PERFORMANCE 
OF  CONDITION,  REI.EASE. 

AND  SATISFACTION. 

4=»302  (Me.)  Where  mortgage  called  for  pay- 
ment of  $500,  which  was  in  default,  the  mort- 
gagor's grantor,  who  had  reserved  timber,  to 
which  mortgagee  consented  only  on  condition 
that  such  sum  be  paid,  could  not  make  her  res- 
ervation effectual  by  tendering  $500,  but  must 
redeem  and  pay  the  full  sum  due  on  the  mort- 
gage.—Cilley  V.  Henrick,  108  A.  777. 
4=>3I9(1)  (NJ.Ch.)  In  suit  to  foreclose  two 
mortgages  a  letter  written  by  mortgagor  to 
complainant  held  an  acknowledgment  of  exist- 
ence of  mortgage  debts,  so  that  presumption 
of  payment  would  not  prevail,  although  more 
than  20  years  had  elapsed  without  cash  pay- 
ment on  principal  or  interest.— Wilbur  t.  Win, 
103  A.  986. 

X.  FOREOLOStnEtE  RT  ACTION. 

(A)  Nature  and  Form  of  Remedy. 

4=>386  (Me.)  Where  one  heir  having  undivided 
interest  mortgaged  it,  and  then  acquired  other 
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undivided  interests  and  the  estate  was  partition- 
ed, and  she  mortgaged  the  lands  partitioned  to 
her,  and  deeded  parts  of  them  "free  of  incum- 
brance" and  the  mortgagee  of  the  undivided  in- 
terest sought  foreclosure,  while  his  rights  at- 
tached to  the  land  set  off  to  satisfy  the  mort- 
gaged undivided  interest,  under  Rev.  St.  c.  93,  { 
28,  the  controversy  was  properly  in  equity. — 
Thomaston  Sav.  Bank  v.  Hurley,  103  A.  234. 

(B)  Riarltt  to  Foreelose  and  Defense*. 

9=3415(2)  (N.J.)  A  defective  title  is  no  de- 
fense to  a  foreclosure  of  a  purchase-money 
mortgage  in  the  absence  of  fraud  or  enction. 
— KaOtewica  v.  Kara,  103  A.  912. 

(B)  Parties  and  Prooeaa. 

<=»427([4)  (Me.)  In  suit  by  the  mortgagee  of 
an  undivided  interest,  after  partition,  to  fore- 
close the  mortgage,  the  holder  of  junior  mort- 
gages was  not  a  necessary  party. — Thomaston 
Sav.  Bank  v.  Hurley.  103  A.  234. 

(H)  Trial  or  Hearlnv  and  Reference. 

S=»480  (Pa.)  In  scire  facias  sur  mortgage,  held 
on  the  evidence  that  the  case  was  fur  the  jury, 
and  that  plaintiff's  motion  for  judgment  n.  o.  v. 
for  the  full  amount  of  the  mortgage  was  prop- 
erly refused.— Oalligan  v.  Heath,  103  A.  878. 

(J)   Sale. 

9=»504  (Md.)  Where  petition  to  enjoin  sale 
under  mortgage  alleged  that  the  mortgage  debt 
and  interest  werp  fully  satisfied,  objection  that 
petition  failed  as  required  by  Code  Pub.  Civ. 
Laws,  art.  66,  §  16,  to  allege  that  the  mort- 
gage and  interest  had  been  fully  paid,  was  with- 
out force.— Green  v.  Redmond,  1(^  A.  431. 
9=s»5IO(l)  (Pa.)  Where  defendant  had  actual 
notice  of  sheriff's  sale  on  mortgage  foreclosure, 
and  was  represented  thereat  by  an  attorney, 
and  further  notice  could  not  have  added  to  his 
information,  his  exceptions  to  sheriffs  sale  be- 
cause notice  was  not  given  as  required  by  Act 
Jan.  12,  1706  (1  Smith's  Law,  p.  58)  i  4,  was 
without  merits.— Donley  v.  Hemans,  1()3  A.  537 ; 
Hatfield  v.  Same,  Id.  539. 

(N)  Fees  and  Costs. 

9s»58l(5)  (Pa.)  A  collection  fee  of  5  per  cent, 
■named  in  a  mortgage  held  not  unreasonable  or 
excessive,  when  the  necessary  services  of  coun- 
sel for  plaintiff  were  considered. — GalUgan  v. 
Heath,  103  A.  878. 

XI.  REDEMPTION. 

<s>594(l)  (Me.)  Where  mortgagor,  his  grantor, 
and  the  mortgagee  agreed  to  reservation  of  tim- 
ber by  grantor,  subject  to  the  mortgage,  the 
grantor  could  redeem,  on  the  mortgagor's  de- 
fault, being  in  fact  a  surety  real,  and  interested 
in  the  land.— CUIey  v.  Herrick,  103  A.  777. 

MOTHS. 

See  Insurance,  $=>425. 

MOTIONS. 

See  Attachment,  <8=>248,  249;  Criminal  Law, 
«s>1044;  Dismissal  and  Nonsuit,  «=»67,  73; 
Divorce,  9=9214;  Equity,  9=9264;  Indict- 
ment and  Information,  9=>137,  140;  Judg- 
micnt,  <8=>384:  Now  TVial,  iS=»150-168; 
Pleading,  «=343,  344;    Trial,  «=»91-97. 

MOTOR  GYPLE. 

See  Municipal  Corporations,  9=>705;  Street 
Railroads,  iS=>99,  117. 

MOTOR  VEHICLE  ACT. 

See  Mnnicipal  CoriMrations,  9=^592,  703. 


MULTIPLICITY  OF  SUITS. 

See  Injunction,  9=»28. 

MUNICIPAL  CORPORATIONS. 

See  Army  and  Navy,  9=336;  Counties;  Equi- 
ty, 9=>85;  Evidence,  9=>359;  Intoxicating 
Laquors,  9=>112 ;  Licenses,  9=:»26 :  Manda- 
mus, 9=>76;  Schools  and  School  Districts; 
Street  Railroads;  Towns;  Trial,  9=>191; 
Waters  and  Water  Courses,  9=198-203. 

1.   CREATION,  ALTERATION.  EXIST- 
ENCE.  AND.DISSOIiTTTION. 

(A)  Inoorporation    and    Incidents    of    Ex- 

istence. 

9=>I7  (N.J.)  In  action  against  owner  of  lot  for 
injury  from  falling  on  broken  sidewalk  in  front 
of  lot,  whether  condition  of  sidewalk  was  result 
of  owner's  participation  in  creation  of  nuisance 
held,  on  evidence,  a  question  for  jury. — Davis  v. 
TaUon,  103  A.  236. 

n.  GOVERNMENTAI.  POWERS  AND 
FUNCTIONS  IN   OENERAIn 

^»6I  (Pa.)  The  limitations  of  the  powers  con- 
ferred upon  municipal  corporations  are  that 
tliey  must  be  exercised  in  a  reasonable,  lawful, 
and  constitutional  manner. — Kilcullen  v.  Web- 
ster, 103  A.  502. 

IV.   PROCEEDINGS    OF   COUNCIL   OR 

OTHER   GOVERNING   BODY. 
(B)  Ordinances  and  By-I>aTrs  In  General. 

9=>lll(4)  (N,.T.)  An  ordinance  will  not  be 
wholly  set  aside  on  certiorari  because,  al- 
though otherwise  valid,  it  authorizes  a  penalty 
beyond  that  permitted  by  statute. — Ninth  St. 
Improvement  Co.  v.  Ocean  City,  103  A.  186. 
9=>  1 1 1  (4)  (N.J.)  Ordinance  attempting  to  pro- 
hibit traffic  in  liquor,  without  distinguishing  be- 
tween interstate  and  intrastate  shipments,  if  in- 
valid as  to  interstate  shipments,  is  also  invalid 
as  to  intrastate  shipments  where  different  ship- 
ments were  inseparable  within  purposes  of  ordi- 
nance.—West  Jersey  &  S.  B.  Co.  v.  City  of 
MiUviUe,  103  A.  245. 

V.   OFFICERS.  AGFNTS.  AND  EM- 
PX.OTES. 

(A)   Municipal  Ofllcers  la   Creneral. 

^»I55  (N.J.)  An  officer  whose  term  has  ex- 
pired occupies  the  status  of  a  holdover,  and 
holds  office  at  will  of  appointing  body  whether 
protected  by  Civil  Service  Act  or  a  law  tanta- 
mount thereto.— Blddle  v.  Atlantic  City,  103  A. 
386. 

9=>t58  (N.J.)  By  adopting  the  provisions  of 
the  Walsh  Act,  a  city  did  not  adopt  a  perma- 
nent tenure  for  its  officers,  similar  to  that  se- 
cured by  the  Civil  Service  Act.— Biddle  v.  At- 
lantic C!ity,  103  A.  386. 

9=>I59(1)  (N.J.Sup.)  P.  L.  1911,  p.  462,  {  12, 
and  amendments,  does  not  authorize  Justice  of 
Supreme  Court  to  order  municipal  clerk  to  caU 
an  election  for  a  recall  until  clerk  has  deter- 
mined sufficiency  of  petition  filed  therefor.— 
Crouin  v.  Lee,  103  A.  401. 

(B)  Mnaldpnl    Departments    and    Ofllcers 

Thereof. 

9=^185(5)  (N.J.)  The  amendment  to  section  4 
of  the  Walsh  Act  takes  from  the  board  of  com- 
missioners jurisdiction  to  try  charges  ai^ainst 
a  police  officer,  and  vests  such  jurisdiction  in 
the  commissioner  of  the  dejSartment  of  public 
safety.— Foley  v.  City  of  Orange,  103  A.  743. 
9==>I85(5)  (N.J.Sup.)  Director  of  public  safe- 
ty, in  city  governed  under  "Walsh  Act,"  has 
power,  sitting  alone,  to  try  police  officer  on 
preferred  charges,  where  board  of  commission- 
ers by   resolution   under  P.  L.   1915,  p.  494, 
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amending  P.  L.  1013,  p.  836.  i  4.  has  conferred 
such  judicial  power  on  director.— Crane  ▼• 
Jersey  City,  103  A.  678. 

«=3l85(12)  (N.J.Sup.)  Admission  of  illegal 
testimony,  in  cases  tried  by  special  tribunal, 
such  as  a  city  commission,  relating  to  charges 
against  policeman,  will  not  invalidate  its  find- 
ings, so  lon{[  as  it  appears  that  there  is  com- 
petent testimony  in  case  to  support  such 
findings.— Crane  t.  Jersey  City,  103  A.  678. 

VI.  PROFERTT. 

<8=>225(3)  (N.J.Ch.)  One  baying  lots  with 
reference  to  a  plat  designating  certain  squares 
as  parks  and  public  market  places  has  private 
rights  therein  in  the  nature  of  easements,  and 
where  the  vendor  subsequently  deeded  them  to 
the  city,  with  the  reservation  that  they  be  used 
for  such  purposes,  the  Legislature  had  no  pow- 
er to  authorize  the  city  to  sell  them  for  com- 
mercial purposes,  and  they  could  not  be  sold 
under  Act  April  19,  1915  (P.  L.  p.  642),  nor 
Act  March  31,  1800  (P.  I*  p.  880).— Bozarth 
T.  Egg  Harbor  City,  103  A.  405. 

IX.  PITBIJO   nCPROVEMEirrS. 

(A)     Power     to     Hake     Impro-rements     or 
Grant  Aid  Therefor. 

4=3270  (Fa.)  A  municipal  corporation  may 
construct  sewers  without  special  authority, 
though  such  power  was  expressly  given  by  Act 
Feb.  18,  1769  (1  Smith's  Laws,  p.  284),  con- 
firmed and  continued  by  Act  March  11,  1789 
(2  Smith's  Laws,  p.  462),  Act  April  2,  1790  (2 
Smith's  Laws,  p.  526),  and  Act  Feb.  2,  1854 
(P.  I^  21),  and  extends  to  construction  of  sew- 
ers through  streets  not  open  to  public  use. — 
Kilcullen  v.  Webster,  103  A.  592. 
tg==>280(l)  (N.J.Sup.)  Every  ordinance  for 
making  street  improvements  must  be  preceded 
by  the  petition  required  under  Borough  Act, 
t  53.— Belmont  Land  Ass'n  of  Borough  of  Gar- 
field T.  Borough  of  Garfield,  103  A.  682. 


(E)    As 


■meats    for    BeneSta,    aad    8pe- 
elal  Taxes. 


4=3438  (N.J.Sup.)  A  railroad  right  of  way 
cannot  be  assessed  on  the  basis  either  of  general 
or  special  enhancement  of  its  market  value,  but 
only  for  actual  benefit  to  such  land  for  the 
public  uses  for  which  it  was  acquired,  and  such 
assessment  may  rest  upon  increased  facility  of 
use  for  railroad  purposes. — Erie  R.  Co.  v.  City 
of  Passaic,  103  A.  85.5. 

4s>45l  (N.J.Sup.)  Under  General  Borough 
Act,  assessment  for  costs  of  sidewalks  is  to  be 
made  by  resolution  of  common  council,  on  lands 
fronting  streets  along  which  sidewalk  is  laid, 
and  not  by  commissioners  appointed  to  assess 
damages  and  benefits  arising  from  improve- 
ment.—Belmont  Land  Ass'n  of  Borough  of 
Qarfield  v.  Borough  of  Garfield,  103  A.  682. 
<S=>469(.1)  (Md.)  Laws  1908,  c.  79,  f  15.  au- 
thorizing extension  of  sewers  and  assessing 
on  abutting  land  cost  thereof,  authorizes  as- 
sessment upon  abutting  land  whether  upon 
front  linear  feet  or  not,  so  that  mere  fact  that 
town  departed  from  its  custom  of  assessing  only 
front  linear  feet  did  not  show  that  assessment 
was  wrongful.— Lyon  v.  City  of  Hyattsville,  103 
A.  104. 

<S=>5I8(1)  (N.J.Sup.)  The  interest  which  a 
landowner  must  pay  on  the  amount  of  his  as- 
sessment for  sidpwalk  improvements  does  not 
begin  to  run  until  the  amount  of  such  assess- 
ment has  been  definitely  ascertained. — Newark 
Homebuilders'  Co.  v.  Bernards  Tp.,  103  A. 
602. 

(F)   Xinforcement  of  Aaaeaamemta  and  Spe< 
clMl  Taxes. 

4=>588  (Md.)  Damages  for  wrongfully  adver- 
tising property  for  sale  to  pay  a  special  assess- 
ment alleged  to  have  been  wrongfully  levied 
will  not  be  given  for  mere  inconvenience,  an- 


noyance, or  suspense  of  mind,  unless  it  is  wan- 
ton and  produces  actual  injury.— Lyon  t.  City 
of  Hyattsville,  103  A.  104. 

There  can  be  no  recovery  for  damages  for 
alleged  wrongful  advertisement  of  property  for 
sale  to  pay  sewer  assessment  made  by  city, 
if  assessment  was  valid  and  was  unpaid,  where 
sole  claim  is  that  assessment  is  invalid. — Id. 

Owner  of  property  abutting  street  in  which 
sewer  is  laid  cannot  have  damages  for  alleged 
wrongful  advertising  of  the  property  for  sale, 
where  he  bases  his  claim  on  alleged  invalidity 
of  assessment,  though  suit  to  set  it  aside  was 
pending  when  advertisement  was  made,  which 
suit  terminated  in  favor  of  assessment. — Id. 

X.  POUCS  POWER  AHO  REOUX.A- 
TION8. 

(A)  DelesatloB,    Extent,    mmi    Ezerolac    of 

Poorer. 

<8=s>592(l)  (Md.)  In  so  far  as  I.iaw8  1910.  c. 
109,  §  286,  designates  and  regulates  use  and 
occupation  of  back  or  cab  stands  in  Baltimore, 
regulation  by  ordinance  is  taken  out  of  its  pow- 
er.—Swann  v.  City  of  Baltimore.  103  A.  441. 
<&=>592(1)  (N.J.)  Section  22  of  Motor  Vehicle 
Act  of  1906  does  not  prevent  city  from  pas.^ng 
ordinance  regulating  conduct  of  driver  of  vehicle 
when  passing  street  car  while  it  is  stopping  to 
take  on  or  discharge  passengers.— Kolankiewis 
V.  Burke,  103  A.  249. 

Ordinance,  requiring  that  vehicle  when  pasa- 
ing  street  car  stopped  -  to  take  on  or  discharge 
passengers  should  keep  certain  distance  from 
car,  or  come  to  full  stop  until  car  has  started, 
does  not  conflict  with  section  22  of  Motor 
Vehicle  Act  of  1906.— Id. 

Ordinance,  regulating  conduct  of  driver  of 
vehicle  when  passing  street  car  stopping  to  take 
on  or  discbarge  passengers,  does  not  conflict 
with  Motor  Vehicle  Act  of  1906,  forbidding  ordi- 
nances limiting  use  or  speed  of  motor  v^cles. 
-Id. 

4=>S97  (N.J.Sup.)  Ordinance  requiring  abut- 
ting landowner  to  connect  his  buildings  with  a 
public  sewer,  though  he  already  has  a  private 
sewer,  is  not  an  unreasonable  exercise  of  the 
police  power,  as  public  health  may  be  main- 
tained by  the  prevention  of  nuisances,  as  well 
as  by  their  abatement.— Fenton  r.  Atlantic 
City,  103  A.  695. 

It  is  no  answer  to  prosecution  for  violation 
of  an  ordinance  requiring  that  adjacent  build- 
ings be  connected  with  a  public  sewer  that  it 
discharges  the  same  body  of  water  as  owner's 
private  sewer,  and  an  offer  to  prove  that  fact 
was  properly  overruled. — Id. 
€=>600  (Md.)  An  ordinance  forbidding  occu- 
pancy by  a  member  of  one  of  races  of  a  house 
in  a  block  in  which  members  of  other  race  are 
the  "only"  residents,  although  making  an  ex- 
ception in  favor  of  property  rights  already 
vested,  is  unconstitutional. — Jackson  v.  State, 
103  A.  910. 

(B)  VIoIatlona  and  Enforcement  of  ReK«- 

lations. 

4=3642(1)  (NJ.)  Where  an  ordinance  is  oth- 
erwise valid,  though  it  authorizes  a  penalty  be- 
yond that  permitted  by  statute,  and  attack  is 
primarily  on  ordinance,  and  not  on  any  convic- 
tion thereunder,  the  certiorari  will  be  dis- 
missed.— Ninth  St.  Improvement  Co.  v.  Ocean 
City,  103  A.  186. 

XI.   USE  ANB  REGITI.ATION  OF  PXTR* 

UO  PI.ACES,  PROFERTT. 

AND  WORKS. 

(A)   atreeta   and   Otber   Pnblle  'Ways. 

4=»66l(l)  (N.J.Sup.)  Township  Ordinance, 
providing  that  no  license  should  be  granted  to 
an  alien  for  any  motor  vehicle  to  be  used  in 
transporting  passengers  for  hire,  is  legal,  so 
that  alien's   conviction   of   driving   vehicle  in 
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yiolation  of  ordinance  would  b«  sustained.— 
Morin  v.  Nunan,  103  A.  378. 
9=3663  (1)  (R.I.;  In  absence  of  evidence  to  con- 
trary, presumption  is  that  plaintiff  owns  fee  of 
street  adjacent  to  liis  land,  subject  at  uost  to 
easement  as  way  ou  part  of  public. — Adams  v. 
John  K.  White  &  Son,  103  A.  230. 
9=s668  (N.J.Sup.)  That  vault  built  under  side- 
walk had  existed  for  40  years  warrants  a  find- 
ing that  it  was  a  lawful  structure.— Bloom  v. 
City  of  Oranee,  103  A.  393. 

Ordinance  forbidding  making  or  maintenance 
of  encroachment  upon  street  does  not  make 
unlawful  maintenance  of  vault  lawfully  huilt 
under  sidewalk,  at  least  so  lone  as  maintained 
in  safe  and  proper  condition. — Id. 
«=3680, 681(3)  (Md.)  Designation  of  hack 
stands  and  regulation  of  use  and  occupation  of 
city  streets  therefor,  as  is  done  by  Laws  1910, 
c.  109,  i  286,  In  Baltimore,  is  a  proper  exercise 
of  the  police  power,  and  tne  Legislature  is  sole 
judge  of  reasonableness  of  method  adopted.— 
Swann  v.  City  of  Baltimore,  103  A.. 441. 

4=3703(1)  (Conn.)  A  motor  vehicle  not  a  jit- 
ney, is  not  within  the  requirements  of  Pub. 
Acts  1917,  c.  S33,  $  24,  unless  it  is  used  for 
soliciting,  receiving,  and  carrying  passengers; 
a  single  element,  such  as  soliciting  or  receiving 
or  carrying,  not  being  sufficient. — State  v.  Shif- 
frin,  103  A.  899. 

To  bring  a  motor  vehicle,  not  a  jitney,  within 
the  requirements  of  Pub.  Acts  1917,  c.  333,  § 
24,  as  to  public  service  registration  number, 
etc.,  there  need  not  have  been  a  solicitation  of 
patronage  in  the  sense  of  personal  persuasion 
or  earnest  entreaty  or  importuning,  or  any  re- 
sort whatsoever  to  the  use  of  the  voice. — Id. 

4=3703(1)  (Md.)  Owners  and  operators  of 
hacks  and  cabs  have  no  property  rights  in  the 
streets  superior  to  regulations  adopted  under 
the  police  power,  and  provided  by  statute  for 
the  good  and  welfare  of  a  city.— Swann  v.  City 
of  Baltimore,  103  A.  441. 
<8=9703(1)  (N.J.)  Section  1  of  Motor  Vehicle 
Act  of  1906  excludes  from  statutory  definition 
of  motor  vehicles  such  as  run  only  upon  rails  or 
tracks,  and  thereby  excludes  from  effect  of  sec- 
tion 22  street  cars  of  the  usual  type. — Kolan- 
kiewiz  v.  Burke,  103  A.  249. 

*=)705(1)  (Pa.)  An  owner  is  not  bound  to  so 
manage  an  automobile  as  to  avoid  a  collision 
with  a  vehicle  that  turns  uuexpeetedly  in  front 
of  it  from  the  other  side  of  the  street. — Stubbs 
V.  Edwards,  103  A.  511. 

4=3705(10)  (N.J.)  That  wagon  was  dri«ren  at 
night  without  a  lamp  in  violation  of  4  Comp. 
St.  1910,  p.  4470,  §  92a,  is  only  a  circumstance 
to  be  considered  on  the  question  of  contribu- 
tory negligence,  and  does  not  prevent  recov- 
ery, where  the  wagon  was  run  down. — Kopper 
v.  Bernhardt,  103  A.  186. 

4=3705(10)  (Pa.)  Pedestrian  is  not  bound  to 
guard  against  another's  negligence  in  operating 
Eis  automobile,  but  has  a  right  to  presume  that 
ordinary  care  will  be  used  to  protect  him  from 
injury.— Oelrich   v.   Kent,   103  A.   109. 

4=>705(10)  (Pa.)  The  driver  of  a  motorcycle, 
following  so  closely  behind  an  automobile  that 
the  latter'8  sudden  stop  made  it  necessary  for 
the  motorcycle  to  make  a  rirfit  angle  turn  into 
path  of  opposite  bound  traffic  immediately  in 
front  of  defendant's  automobile,  was  negligent. 
—Stubbs  V.  Edwards,  103  A.  511. 

4=»705(10)  (Pa.)  A  driver  of  an  automobile,  ap- 
proaching a  street  intersection,  may  assume  that 
another  automobile  approaching  on  the  inter- 
secting street  will  do  so  at  a  moderate  speed  and 
under  control.— Bew  v.  John  Daley,  Inc.,  103 
A.  832. 

4=705(11)  (Pa.)  Owner  of  automobile  travel- 
ing at  speed  greater  than  that  allowed  by  stat- 
ute, was  not  liable  to  one  struck  by  it,  unless 


the  violation  of  statute  was  the  efficient  cause 
of  the  injury.- Stubbs  v.  Edwards,  103  A.  511. 

4=9706(1)  (Md.)  Dedaration  for  death  of 
plaintiff's  infant  child  in  automobile  accident 
held  to  state  cause  of  action  under  Code  Pub, 
Civ.  Laws,  art.  76,  §§  2,  3,  stating  requisites  of 
declaration. — American  Express  Co.  v.  State, 
103  A.  96.  ' 

4=>706(4)  CN.J.)  Failure  to  comply  with  ordi- 
nance may  be  evidence  of  negligence,  as  well  as 
failure  to  comply  with  statute,  but  it  is  not 
conclusive. — Kolankiewiz  vt  Burke,  103  A.  249, 

Effect  of  violation  of  ordinance  regulating 
motor  vehicles  as  evidence  of  neglect  is  same 
in  case  of  a  child  ten  years  old  as  in  case  of 
adult— Id. 

Effect  of  violation  of  ordinance  primarily  in- 
tended to  safeguard  passengers  on  street  cars,  as 
evidence  of  negligence,  extends  to  case  of 
pedestrians,  every  one  being  entitled  to  rely 
on  all  legal  safeguards,  regardless  of  motive  of 
legal  authorities. — Id. 

4=3706(6)  (Md.)  Evidence  held  to  present  ju- 
ry question  on  right  of  widow  to  recover  for 
death  of  her  infant  daughter  when  struck  by 
defendant's  automohUe  truck  in  city  street.— 
American  Express  Co.  ▼.  State,  103  A.  96. 

4=>706(6)  (Pa.)  Evidence,  in  an  action  by 
pedestrian  for  personal'  injbry  from  being 
struck  by  defendant's  motor  truck  at  a  street 
crossing  when  the  truck  made  a  sudden 
swerve,  held  to  make  defendant's  negligence 
a  question  for  the  jury. — Banks  v.  M.  L.  Shoe- 
maker &  Co.,  103  A.  734. 
4=3706(61  (Pa.)  In  an  action  for  pergonal  injury 
sustained  in  right  angle  collision  Detween  plain- 
tiff's automobile  and  (defendant's  truck  at  night, 
held,  on  the  evidence,  that  the  negligence  of 
defendant's  driver  was  for  the  jury.— Bew  v. 
John  l>aley.  Inc.,  103  A.  832. 

4=706(6)  (Pa.)  In  action  for  death  of  plain- 
tiff's husband  in  a  collision  between  the  motor 
truck  on  which  he  was  riding  and  defendant's 
motor  truck,  held,  on  the  evidence,  that  the  neg- 
ligence of  defendant's  chauffeur  was  for  the 
jury.— Lancaster  v.  Reese,  103  A.  891. 

4^9706(7)  (Pa.)  In  acti<»i  against  owner  of 
automobile  for  personal  injury  from  being 
struck  by  it,  field,  that  plaintiff's  contributory 
negligence  was  for  jury. — Oelrich  v.  Kent,  103 
A.  100. 

4=»706(7)  (Pa.)  In  action  by  pedestrian  for 
injury  when  struck  by  motor  truck,  which 
made  a  sudden  swerve  at  a  crossing,  held,  on 
the  evidence,  that  plaintiff's  contributory  neg- 
ligence was  for  the  jury. — Banks  v.  M.  L. 
Shoemaker  &  Co.,  103  A.  734. 
4=»706(7)  (Pa.)  In  an  action  for  personal  in- 
jury sustained  in  a  right  angle  collision  be- 
tween plaintiff's  automobile  and  defendant's 
truck  at  night,  held,  on  the  evidence,  that  plaiB- 
tiff's  contributory  negligence  was  a  question  for 
the  jury.— Bew  v.  John  Daley,  Inc.,  103  A.  832. 
Where  plaintiff  stopped  his  automobUe  before 
reaching  a  street  intersection,  it  could  not  be 
said,  as  a  matter  of  law,  that  he  was  negligent 
in  not  sounding  his  horn,  in  view  of  his  tesCi- 
mony  that  when  the  danger  appeared  he  con- 
sidered it  his  first  duty  to  stop  his  car,  and  that 
he  had  not  time  to  do  both.— Id. 

(B)  Sewers,    Uralaa,    and    'Water    Conraes. 

4=>7I2  (Pa.)  Act  April  8,  1864  (P.  L.  324), 
and  act  March  30, 1886  (P.  L.  354),  and  a  sab- 
sequent  general  ordinance  fixing  charge  for 
sewerage  connections  at  S1.60  per  lineal  foot, 
were  valid.— Kilcullen  v.  Webster,  103  A.  592. 
City  of-  Philadelphia  is  under  no  obligation  to 
provide  a  sewer  for  drainage  abutting  owners' 
properties,  or  to  permit  them  to  use  it  for  their 
purpose,    except    upon    compliance    with    such 
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reasonable  conditions  as  to  charges,  etc.,  as  it 
sees  fit  to  impose.— Id. 

Ordinance  of  dtjr  of  Pliiladelphia  providing 
tbat  no  permit  should  be  issued  for  sewerage 
of  properties  throngh  sewers  constructed  by 
city  until  regular  frontage  charges  of  $1.60  per 
foot  should  hare  been  paid  is  reasonable  and 
constitutional.— Id. 

XH.  TORTS. 

fC)   Detects     or     Obatrnctlona     In     Street* 
and  Otber  Pnblle  'War*. 

<g=9806(3)  (Pa.)  Where  the  driver  of  a  wagon 
fails  to  look  nt  the  surface  of  the  street  for 
two  minutes  before  driving  into  a  hole  24  inch- 
es wide,  6  inches  long,  and  4  or  6  inches 
deep,  and  his  view  was  unobstructed  by  traf- 
fic for  at  least  75  feet,  he  is  guilty  of  con- 
tributory negligence  as  a  matter  of  law. — Bean 
V.  City  of  Philadelphia,  103  A.  727. 
<8=>812(4)  (Conn.)  Act  March  28.  1917  (Pub. 
Acts  1917,  c.  66),  providing  that  defects  in 
notices  previously  served  in  pending  actions 
against  municipal  corporations  for  injuries 
shall  not  render  them  insufBcient  unless  they 
mislead  such  corporation,  although  retrospec- 
tive, did  not  affect  rights,  but  only  mode  of 
redress. — Schmidt  t.  Town  of  Manchester,  103 
A.  654. 

®=>8I2(6)  (Conn.) 'The  notice  required  by 
Gen.  St.  1902,  §  2020,  as  amended  by  Pub.  Acts 
1909,  c  168,  to  be  given  to  towns  of  injuries 
on  streets  should  be  interpreted  as  a  whole 
and  be  given  its  ordinary  meaning,  in  view  of 
Act  March  28,  1917  (Pub.  Acts  1917,  c.  66). 
-Schmidt  v.  Town  of  Manchester,  103  A.  654. 

4=>8I2(7)  (Conn.)  A  notice  to  a  town  that 
"while  walkmg  along  the  sidewallc  or  aidepath 
on  the  north  side  of  Hartford  road  near  the 
James  Loomis  place,  so-called,  I  stepped  into 
a  gully  •  *  *  in  existence  at  that  place  for 
several  months,"  was  sufficiently  definite  as  to 
place  of  injury,  under  Gen.  St.  1902,  f  2020, 
as  amended  bv  Pub.  Acts  1909,  c.  168,  in  view 
of  Act  March  28,  1917  (Pub.  Arts  1917,  c.  66). 
—Schmidt  v.  Town  of  Manchester,  103  A.  654. 

A  notice  to  a  town  that  plaintiff  stepped  into 
a  gully"  at  a  certain  place  in  a  sidewtdk  "and 
sustained  a  fall,"  sufficiently  showed  cause  of 
injury  within  Gen.  St.  1902,  §  2020,  as  amended 
b^  Pub.  Acts  1909,  c.  168,  in  view  of  Act  March 
28,  1917  (Pub.  Acts  1917,  c.  66).— Id. 

A  notice  to  a  town  that  pedestrian  stepped 
in  a  gully  in  a  sidewalk  and  "suffered  severe 
sprains  and  one  or  more  of  the  ligaments  of 
my  foot  were  broken,"  sufficiently  described  the 
injuries  complained  of.  under  Gen.  St.  1902,  § 
2020,  as  amended  by  Pub.  Acts  1909,  c.  108.  in 
view  of  Act  March  28,  1917  (Pub.  Acts  1917, 
c.  66)  .-Id. 

A  notice  to  a  town  of  an  injury  from  a  de- 
fective sidewalk,  dated  October  2.  1915.  stat- 
ihg  that  injury  occurred  Tuesday,  September 
28th,  was  sufficiently  definite  as  to  time,  under 
Gen.  St.  1902.  g  2020,  as  amended  by  Pub. 
Acts  1909,  c.  168.  in  view  of  Act  March  28, 
1917  (Pub.  Acts  1917,  c.  66).— Id. 
4=>8I7(3)  (Pa.)  Where  one  is  injured  in 
broad  daylight  by  defect  in  a  highway,  which 
is  easily  observable,  a  presumption  of  con- 
tributory negligence  arises,  and  the  burden 
is  on  him  to  show  conditions  outside  himself 
that  prevented  him  from  seeing  the  defect  or 
which  would  excuse  his  failure  to  observe  it. — 
Bean  v.  City  of  Philadelphia,  103  A.  727. 

^=>8I8(3)  (Conn.)  On  the  issue  whether  the 
street  was  properly  lighted  when  plaintiff  was 
injured,  evidence  as  to  its  being  lighted  on  oth- 
er nights,  not  appearing  to  be  material,  was 
properly  excluded. — Flint  v.  Connecticut  Has- 
sam  Paving  Co..  103  A.  840. 
^9818(7)  (Conn.)  Condition  of  the  light  be- 
tween the  time  of  the  accident  and  the  trial  if< 
immaterial,  on  the  issue  of  the  street  being 
properly  lighted  when  plaintiff  was  injured. — 


Flint  V.  Connecticut  Hassam  Paving  Co.,  103 

A.  840. 

•8=819(1)  (Pa.)  In  trespass  for  death  o« 
plaintiff's  husband  by  falling  from  embank- 
ment, evidence  held  to  justify  finding  that  ac- 
cident occurred  on  public  nighway.— Felt  t. 
Borough  of  West  Homestead,  103  A.  508. 
®=>82l(3)  (Md.)  In  an  action  against  a  city 
for  wrongful  death  alleged  due  to  negligent  con- 
dition of  street,  the  matter  of  negligence  is  a 
question  of  fact  for  the  jury.— City  of  Balti- 
more V.  State,  103  A.  426. 
€=382 1  (20)  (Pa.)  In  action  against  property 
owners  for  personal  injury  from  a  defect  in  a 
sidewalk  in  front  of  their  premises,  held,  on  the 
evidence,  that  plaintiff's  contributory  negligence 
was  for  the  jury.— Campbell  v.  Vincent,  103 
A.   110. 

i&=>82l(20)  (Pa.)  In  trespass  for  damages  for 
death  of  plaintiff's  husband  who  while  walking 
along  roadway  fell  down  embankment,  held,  on 
evidence,  that  his  contributory  uegUgence  was 
for  jury. — Felt  v.  Borough  of  West  Homestead, 
103  A.  508. 

€=>82l  (20)  (Pa.)  In  action  against  township 
to  recover  for  personal  injury  sustained  by  Ml 
occasioned  by  admitted  defects  in  sidewalk. 
held,  that  plaintiff's  negligence  was  for  jury. — 
Devlin  v.  Baldwin  Tp.,  103  A.  557. 

(D)  Defeeto    or    Obatrnetlonii    In    Sevrera, 
Drains,  and  'Water  Conraea. 

<S=>835  (N.J.Sujp.)  City  held  liable  for  damage 
to  goods  in  plaintiff's  cellar  from  gutter  over- 
flow caused  by  insufficient  bridging  of  gutter 
over  construcHon  trench  dug  by  it.— Bloom  v. 
City  of  Orange,  103  A.  395. 

XIII.   FISCAX  MAIf  AGEICENT,  PUBUC 

DEBT,  SECURITIES.  AND  TAXA. 

TION. 

(A)  Power  to  Inenr  Indehtcdneaa  aad  Bz- 
peadltnrea. 

®=»86l  (Pa.)  Corporation  organized  and  con- 
ducted withont  official  sanction  of  city  councils 
to  produce  historical  pageant  without  element 
of  gain  was  not  a  municipal  project,  and  an  ap^ 
propriation  by  ordinance  to  pay  a  deficit  could 
not  be  recovered  in  assumpsit,  nor  could  appro- 
priation be  sustained  on  ground  of  moral  obliga- 
tion.—Historical  Pageant  Ass'n  of  City  of  Phil- 
adelphia V.  City  of  Philadelphia,  103  A.  824. 

(D)   Taxes    and    Otber    Revenne,    and    Ap- 
plication Thereof. 

€=»966(1)  (Md.)  Municipality  cannot,  in  ab- 
sence of  express  authority,  assess  personal 
property  of  telephone  companies,  it  being  pol- 
icy of  the  state  not  to  assess  both  stock  and 
property.— City  of  Hyattsville  v.  Chesapeake  & 
Potomac  Telephone  Co.,  103  A.  133. 
®=>967(1)  (Md.)  Municipal  charter,  if  public 
local  law,  providing  that  municipality  could 
assess  "all  personal  property,"  is  too  general 
to  prevail  over  general  law  specifically  ex- 
empting personal  property  of  corporations 
whose  stock  is  assessed,  under  Code  Pub.  Civ. 
Laws,  art  2,  i  12.— City  of  Hyattsville  v. 
Chesapeake  &  Potomac  Telephone  Co.,  103  A. 
133. 

i3=s>968(^)  (Md.)  Expression  "all  municipal 
taxes,"  vrithin  Code  Pub.  Civ.  Laws,  art  81,  f 
1,  providing  how  taxes  shall  be  levied,  is  not 
limited  to  Baltimore  city.— City  of  Hyattsville 
v.  Chesapeake  &  Potomac  Telephone  Co.,  103 
A.  133. 

MUNICIPAL  MECHANICS'  LIENS 
ACT. 

See  Highways,  «=»113. 


See  Homicide. 
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MUSIC. 

See  Charities,  <8=3lO,  12,  14.  22. 

MUSICIANS. 

See  Master  and  Servant,  9=»367. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  <8=>€8T-818. 

MUTUALITY. 

See  Specific  Performance,  ^=»32. 

NAMES. 

See  Statutes,  «=>86^ ;    Wills,  «=»642. 

NATIONAL  BANKS. 

See  Banks  and  Banking,  i3=>25S-262. 

NAVAL  RESERVES. 

See  Aimy  and  Navy,  9=>36. 

NAVIGABLE  WATERS. 

See  Waters  and  Water  Courses;    Wliarves. 

n.  zjLwa  TTiroEB  water. 

4=^37(6)  (N.J.Ch.)  Lease  by  riparian  commis- 
sioners under  Act  Marcii  21,  1871  (P.  L.  p.  44: 
4  Comp.  St.  1910,  p.  4390,  §  21),  conveying  all 
rights  of  estate  in  described  tidal  lands  in  per- 

?'etuity  subject  to  payment  of  rent,  with  entry 
or  forfeiture  and  option  to  purchase  on  full 
payment,  transfers  estate  in  fee  subject  to  con- 
dition subsequent  consisting  of  rent  charge. — 
f)cean  Front  Improvement  Co.  v.  Ocean  City 
Gardens  Co.,  103  A.  419. 

NECESSARIES. 

See  Infants,  «=>50. 

NECESSARY  PARTIES. 

See  Mortgages,  ^=>427. 

NEGLIGENCE. 

See  Attorney  and  Client.  «s>109,  129;  Oar- 
riers,  "8=9142-416;  Death;  Electricity,  «=» 
18;  Explosives;  Guaranty,  «=>68,  70 :  High- 
ways. «=>184-211;  Landlord  and  Tenant, 
«s>164;  Master  and  Servant,  «=388-294; 
Municipal  Corporations,  «=s>706.  700,  806- 
835;  Physicians  and  Surgeons,  ^=>18;  Prin- 
cipal and  Surety,  «=»121;  Railroads,  «=> 
275-J80;  Street  Bailroads,  i3=»81-118;  Tax- 
ation, «=»232;   Trial,  «=»191,  244,  253. 

I.  ACTS  OR  OMISSIONS  OONSnTTTT- 

INO  KEGLIGENOE. 

(A)  Personal   Condnet  In  Oeneral. 

«=>2  (N.J.)  To  invoke  the  role  of  liability 
for  negligence,  predicated  upon  the  omission  to 
perform,  or  tne  negligent  performance  of, 
some  legal  duty,  it  must  appear  that  such  duty 
fxisted  as  sine  qua  non  to  defendant's  liability. 
— HofE  V.  Public  Service  Ry.  Co.,  103  A.  209. 

(B)   DanirerODa       Sabstamcea,       Machlaery, 
and    Other    Inatrnnientalities. 

^=»I6  (Me.)  One  inviting  another  to  take  a 
ride  in  bis  automobile  held  required  to  exercise 
the  degree  of  care  and  caution  which  is  rea- 
sonable and  proper,  and  not  to  expose  her  to 
unnecessary  penl. — Avery  v.  Thompson,  103 
A  4. 

€=9l8  (Me.)  Violation  of  statute  or  ordinance 
by  defendant  in  action  on  case  for  setting  fire 
over  lands  of  others  to  plaintiff's  property 
from  smokestack  of  sawmill  is  not  negligence 
per  se. — Kimball   v.  Davis.  108  A.  154. 


(C)  Condition  and  Oa*  of  Iiand,  Bnlldlnv*. 
and  Otkor  Strnetnrea. 

<)s»32(l)  (Me.)  Occupant  of  premises  owes 
licensee  no  duty  except  negative  one  not  to 
wantonly  and  recklessly  expose  him  to  danger. 
—Kidder  v.  Sadler,  103  A.  159. 
®=»32(1)  (N.J.Sup.)  Where  plaintiff  visited  de- 
fendant's barroom  on  defendant's  implied  in- 
vitation, it  was  defendant's  duty  to  use  ordinary 
care  to  render  his  premises  reasonably  safe  for 
that  purpose. — (hooper  v.  Reinhardt,  103  A.  24. 

That  hotel  keeper  knew  that  entrance  steps 
and  platform  were  covered  with  freezing  snow 
and  slush,  and  did  not  clear  them  within  3^^ 
hours  after  snow  stopped  falling,  and  allowed  a 
departing  guest  to  use  them  in  that  condition, 
justified  finding  of  his  negligence.— Id. 
$=932(2)  (Me.)  Invitee,  as  distinguished  from 
mere  licensee,  must  come  upon  premises  for 
purpose  connected  with  business  m  which  oc- 
cupant is  engaged  or  which  he  permits  to  be 
carried  on  there. — Kidder  v.  Sadler,  103  A, 
159. 

^=332(2)  (N.J.)  The  implied  invitation  of  a 
storekeeper  is  broad  enough  to  include  one  who 
enters  a  general  store  wiui  a  vague  purpose  of 
baying  if  she  sees  anything  that  she  wishes. — 
MacDonough  v.  F.  W.  Woolworth  Co.,  103  A. 
74. 

^=>32(4)  (Me.)  Six  year  old  boy  Injured  by 
obtaining  explosive  caps  on  premises  which  de- 
fendant was  endeavoring  to  sell  and  to  which 
he  had  invited  prospective  purchasers  held  not 
an  invitee.— Kidder  v.  Sadler,  103  A.  159. 
«=>39  (Me.)  Doctrine  of  liability  for  main- 
taining dangerous  structures  attractive  to  chil- 
dren does  not  exist  in  Maine. — ^Kidder  v.  Sad- 
ler, 103  A.  169. 

€=>50  (N.J.Snp.)  Test  of  storekeeper's  negli- 
gence as  regards  customer's  injury  received  up- 
on premises  is  whether  he  used  reasonable  fore- 
sight to  prevent  such  injury. — Higgins  v.  Goer- 
ke-Krich  Co.,  108  A.  37. 

®=355  (N.J.)  Company,  contracting  to  sprinkle 
highway  with  oil  in  such  excessive  quantity  as 
to  create  a  public  nuisance,  owed  no  duty  to 
bicyclist  who  was  thrown  and  injured  on  high- 
way, and  was  not  liable  to  him  for  performance 
of  contract;  the  negligence  charged  being  non- 
performance.— Lydecker  v.  Board  of  Chosen 
B'reeholders  of  Passaic  County,  103  A.  251. 

Company,  contracting  to  sprinkle  highway 
with  oil,  was  not  liable  to  third  party  for  in- 
jury resulting  from  city's  mistake  in  estimate 
as  to  quantity  required,  unless  work  and 
method  of  performance  was  obviously  likely  to 
create  a  nuisance,  or  was  inherently  dangerous, 
as  known  to  contractor. — ^Id. 

Where  injury  from  falling  from  bicycle  onto 
highway  was  result  of  performance  of  contract 
to  sprinkle  oil  on  highway,  and  not  of  any 
act  independent  of  contract,  or  in  violation  of  i^ 
and  work  was  not  inherently  dangerous,  con- 
tractor owed  no  duty  to  plaintiff,  and  was  not 
liable.— Id. 

U.  PROXIMATE  OAirSE  OF  IITJTTRT. 

4=s>56(3)  (Me.)  Omission  of  defendant  saw- 
mill owner  to  procure  license  to  operate  engine 
was  entitled  to  no  weight  in  plaintiff's  action 
on  case  for  damages  to  property  by  fire  which 
came  from  defendant's  smokestack,  unless  there 
waH  some  causal  connection  between  defend- 
ant's omission  to  procure  license  and  his  al- 
leged negligence.— Kimball  v.  Davis,  103  A.  154. 

in.   CONTRIBTTTOBY  NEOUGEITCE. 
(A)  Persona  Injared  in  General. 

®s»66(2)  (N.J.Snp.)  That  plaintiff  noticed  when 
he  entered  defendant's  hotel  that  there  was 
snow  upon  the  steps  and  platform  was  not  con- 
clusive evidence  that  he  was  not  in  the  exercise 
of  reasonable  rare  in  using  them  several  houra 
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afterwards  when  he  was  injured.— Cooper  v. 
Reinhardt,  103  A.  24. 

®=>68  (Me.)  Plaintiff  riding  in  automobile  of 
defendant's  intestate  when  he  attempted  to  cross 
in  front  of  approaching  train,  held  not  negli- 
gent.—Avery  V.  Tbompsoa,  103  A.  4. 
€=5»82  (N.J.)  Fundamental  reason  for  exist- 
ence of  doctrine  of  contributory  negligence  in- 
heres in  the  maxim  "volenti  non  fit  injuria," 
whereby  a  recovery  is  denied  to  one  who  in  any 
proximate  degree  consciously  made  himself  the 
instrumentality  of  his  own  injury.— HotE  r.  Pub- 
Uc  Service  Uy.  Co.,  103  A.  209. 
^=383  (Conn.)  Supervening  negligence  _  re- 
quires as  coexisting  conditions  that  the  injured 
party  has  come  into  a  position  of  peril;  that 
the  injuring  party  then  or  thereafter  becomes, 
or  ought  to  become  aware  of  such  fact,  and 
also  that  the  party  in  peril  cannot,  or  apparent- 
ly will  not,  escape  therefrom;  that  the  injuring 
party  subsequently  by  reasonable  care  may 
aave  him  from  harm;  and  that  he  fails  to  ex- 
ercise such  care.— Fine  v.  Connecticut  Co.,  103 
A.  901. 

IV.  Acxioirs. 

(A)  Rtvht  of  Action,  Parties,  Preliminary 
Proeeedinsa,  and  Pleadinic. 

^=>IIO  (R,I.)  In  an  action  for  negligence,  a 
count  in  plaintiff's  declaration  that  fails  to  al- 
lege the  duty  defendant  owed  to  plaintiff  and 
fails  to  apprise  defendant  of  the  exact  nature 
of  plaintiff's  claim  is  bad  for  uncertainty  and 
demurrable. — I'ettit  v.  Howard  &  Bullough 
American  Macb.  Co.,  103  A.  994. 

(B)  BTldence. 

«s>l2l(3)  (N.J.Sup.)  Where  ic«  box  lid  feU  on 
customers  band  in  defendant's  store,  doctrine 
of  res  ipsa  loquitur  raised  presumption  of  de- 
fendant's negligence. — ^Hiegins  t.  Goerke-Krich 
Co.,  103  A.  37. 

^=»I24(2)  (Me.)  Violation  of  statute  or  ordi- 
nance prohibiting  or  requiring  certain  action  is 
evidence  where  inquiry  is  whether  the  doing 
or  failure  to  do  sucn  act  was  negligence. — Kam- 
ball  V.  Davis,  103  A.  154. 

4-3 1 25  (Me.)  Evidence  as  to  timing  train  to 
determine  necessary  limit  of  speed  in  order  to 
stop  at  station  held  inadmissible,  in  action  by 
invitee  against  owner  of  automobile  for  inju- 
ries, as  it  related  to  a  subsequent  date,  and 
was  not  confined  to  the  particular  train  involved 
in  a  collision. — Avery  v.  Thompson,  103  A.  4. 

4-3 1 29  (Me.)  In  action  by  invitee  against  own- 
er of  automobile  for  injuries  sustained  in  col- 
lision, question  bearing  on  rate  of  speed  of 
train  held  properly  excluded,  as  attempt  of  de- 
fendant to  cross  in  front  of  the  train  would 
have  been  reprehensible  in  any  event.— Avery  v. 
Thompson,  103  A.  4. 

®=sl34(l)  (N.J.Sup.)  Evidence  that  lid  of  ice 
box  in  defendant's  store  was  open  while  being 
inspected  by  plaintiff  customer  contrary  to 
usual  custom,  and  that  it  fell  upon  her  hand  in 
unexplained  manner,  made  prima  facie  case  of 
negligence.- Higgius  v.  Goerke-Krich  Co.,  103 
A.  3?. 

0s»l34(l)  (Pa.)  In  action  against  an  oil  com- 
pany for  damages  to  plaintiff's  lands  from  fire 
alleged  to  have  been  communicated  from  com- 
pany's pumping  station,  evidence  held  to  sus- 
tain a  judgment  for  plaintiff. — Kamage  v.  Pro- 
ducers' &  Refiners'  Oil  Co.,  103  A.  336. 

In  action  against  oil  company  for  damages  to 
lands  from  fire  communicated  from  its  pumping 
station,  plaintiff  was  not  bound  to  exclude  by 
proofs  every  possible  theory  as  to  origin  of  fire 
at  variance  with  her  own  theory,  but  was  re- 

Siired  only  to  exclude  every  other  reasonable 
leory.— Id. 
4=»I34(2)  (Pa.)  Negligence  may  be  established 
by  circumstantial  evidence. — Sgier  ▼,  Philadel- 
phia &  R.  Ry.  Co.,  103  A.  730. 


4=>I34(4)  (Me.)  Facts  which  jury  might  have 
found  held  to  warrant  finding  that  defendant's 
intestate  unreasonably  exposed  plaintiff,  who 
was  riding  in  his  automobile,  to  danger  by  at- 
tempting to  cross  railroad  track  in  front  of  ap- 
proaching train. — ^Avery  t.  Thompson,  103  A.  4. 

(C)  Trial.  Jodcment,  and  Review. 

4=>I36(2)  (N.J.)  Question  of  invitation  to  cus- 
tomer to  enter  space  back  of  counter  obviously 
reserved  for  sales  employes,  is  for  the  court, 
because  in  absence  of  other  drcumstances 
there  is  no  evidence  of  invitation. — MacDonoush 
V.  F.  W.  Wooiworth  Co.,  103  A.  74. 

Where  there  was  a  passageway  through  a 
counter  leading  to  a  small  bookrack  so  dimly 
lighted  as  to  make  it  necessary  to  enter  to  read 
the  titles,  etc.,  such  circumstances  were  some 
evidence  of  implied  invitation  to  enter  and,  al- 
though the  testimony  as  to  circumstances  waa 
undifiputed,  the  issue  was  for  the  jury. — Id. 
4=^136(14)  (Me.)  Whether  a  person  inviting 
another  to  take  a  ride  in  bis  automobile  baa 
exercised  the  required  degree  of  care  is  a  ques- 
tion of  fact  for  the  jury. — ^Avery  v.  Thompson, 
103  A.  4. 

<e=>l36(2i))  (Me.)  Violation  of  a  statute  or 
ordinance  by  defendant  sued  for  negligently 
communicating  fire  to  plaintiff's  property  over 
lands  of  others  from  the  smokestack  of  defend- 
ant's steam  sawmill  not  being  negligence  per 
se,  under  all  the  circumstances  of  the  case  the 
question  of  negligence  and  causal  connection 
should  be  submitted  to  the  jury.— Kimball  ▼. 
Davis,  103  A.  154. 

®=>I36(26)  (N.J.Sup.)  Where  plaintiff  custo- 
mer grasped  top  of  ice  box  in  defendant's  store 
while  examining  its  interior  and  Ud  fell  upon 
her  hand,  she  was  not  guilty  of  contributory 
negligence  as  matter  of  law. — Higgins  v.  Goerke- 
Krich  Co.,  103  A.  37. 

<S=s>l36(26)  (Pa.)  Where  facte  or  inferences 
upon  which  contributory  negligence  depends 
are  in  doubt,  that  question,  if  controlling,  must 
be  submitted  to  the  jury.— E'aulk  v.  Duquesne 
Light  Co.,  103  A.  111. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEGROES. 

See  Constitutional  Law,  4=s>215w 

NEUTRALITY  LAWS. 

See  War,  «=>12. 

NEWLY  DISCOVERED  EVIDENCE. 

See  New  Trial,  <8s>150. 

NEW  TRIAL 

See  Appeal  and  Error,  <3=»732,  977,  978,  1015. 

II.   GROXTITDS. 

(B)   Mlaeondnct  of  Parties,  Connael,  or 
Wltneaaea. 

4=»32  (Pa.)  The  refusal  of  new  trial  for  al- 
leged improper  remarks  of  counsel  for  plain- 
tiff in  addressing  jury  was  not  error,  where  no 
objection  was  then  made  by  defendant's  coun- 
sel, and  trial  judge  instructed  jury  to  disregard 
them. — Brumbaugh  v.  Raystown  Water  Power 
Co.,  103  A.  65«. 

(D)  Dta«aaliilcatioa    or  Stiacondnot    of   or 
Affectlns  Jury. 

<S='44(1)  (Me.)  Proceeding  to  set  aidde  a  ver- 
dict for  misconduct  of  a  juror  may  be  instituted 
independent  of  any  statute. — Walker  v.  Brad- 
ford, 103  A.  1.5. 

Motion  to  set  aside  verdict  for  misconduct  of 
juror  is  entirely  within  discretion  of  trial 
court.— Id. 
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(B)  Irresnlarltlea    or   Defeeta    tn    V«r<ll«t 
or  FindlnK'* 

$S398  (Pa.)  Where  a  trial  court  is  convinced 
that  a  verdict  has  been  obtained  through  im- 
proper influence  upon  witnesses,  it  is  its  duty 
to  order  a  retrial.— Fulginiti  v.  Diamond  Coal 
&  Coke  Co.,  103  A.  51. 

<&=>58  (Pa.)  In  scire  facias  sur  mortgage,  wliere 
the  jury  failed  to  allow  plaintiff  the  collection 
fee  named  in  the  mortgage,  the  court  did  not 
err  in  ordering  a  new  trial,  unless  defendant 
stipulated  that  such  percentage  be  added  to  the 
verdict.— Galligan  v.  Heath,  103  A.  878. 

(F)  Verdict  or  Findings  Contrary  to  iMvr 
or  Evidence. 

4=>72  (Pa:)  Trial  court  has  power  to  award  a 
new  trial,  if  the  verdict  is  contrary  to  the 
weight  of  the  evidence. — John  McGlinn  Distill- 
ing Co.  V.  Dervin,  103  A.  872. 
^=»72  (Pa.)  Where  the  ascertainment  of  facts 
and  the  drawing  of  inferences  and  final  conclu- 
sions are  for  tne  jury,  the  trial  judge  has  a 
grave  responsibility  to  see  tliat  no  verdict  con- 
trary to  the  weiglit  of  the  evidence  or  shocking 
to  judicial  conscience  is  allowed  to  stand. — Ma- 
loy  V.  Itosenbaam  Co.,  103  A.  8S2. 
^=»72  (Pa.)  A  grave  responsibility  rests  upon 
the  trial  judge  to  see  to  it  that  no  verdict  con- 
trary to  the  weight  of  the  evidence  or  shocking 
to  judicial  conscience  is  allowed  to  stand,  no 
matter  how  many  new  trials  must  be  granted 
to  effect  the  ends  of  justice.— Bradican  v.  Scran- 
ton  Ry.  Co.,  108  A.  1013. 
9=b76(3)  (Pa.)  In  action  on  lessees'  surety 
bond,  where  the  jury  included  in  their  verdict 
for  coal  royalties  an  item  covered  by  a  receipt, 
the  proper  method  for  the  correction  was  by  a 
motion  for  new  trial.— Pittsburgh  Block  Coal 
Co.  V.  Oliver  Coal  Co.,  103  A.  52. 
^=»76(4)  (R.I.)  In  suit  for  injuries  sustained 
by  plaintiff  driver  of  tip  cart  in  collision  with 
electric  car,  there  being  evidence  that  injury 
to  plaintiff's  foot  was  permanent,  held,  that 
while  a  verdict  for  $1,350,  $1,075  of  which  was 
for  injury  and  future  loss,  was  substantial, 
trial  court  did  not  err  in  denying  new  trial. — 
McNally  v.  Rhode  Island  Co.,  103  A.  306. 

m.   PROCEEDINGS   TO   PROCURE 
NEVr  TRIAL. 

9=3l5(K4)  (R.I.)  Motion  for  new  trial  on 
ground  of  newly  discovered  evidence  cannot 
be  granted,  where  there  is  no  proof,  by  way  of 
affidavit  or  otherwise,  that  sucn  evidence  could 
not  have  been  obtained  by  due  diligence  prior 
to  trial.— Dakin  v.  Chiappenelli,  103  A.  9(54. 
4=3 1 57  (N.H.)  On  motion  for  new  trial,  ques- 
tion of  law  determined  at  first  trial  is  not  ordi- 
narily open  for  additional  discussion.— Morin  v. 
Nashua  Mfg.  Co.,  103  A.  312. 
^s>l68  (Me.)  The  Supreme  Judicial  Court  sit- 
ting in  banc  cannot  grant  a  new  trial  on  the 
ground  of  erroneous  finding  by  the  jury,  unless 
as  an  appellate  body,  having  only  the  printed  rec- 
ord, it  can  say  the  error  is  plain  and  unmis- 
takable.—Fouruier  V.  Gagne,  103  A.  1046. 

TV.  PROCEEDINGS    AT    NEW    TRIAI.. 

4=9 1 70  (N.H.)  Granting  of  new  trial  does  not 
require  retrial  of  ipsues  in  which  there  was 
no  error  committed,  where  such  issues  can  be 
separated  from  ones  in  which  errors  occurred, 
and  under  Pub.  St.  1901.  c.  230,  i  5,  the  case, 
after  vacated  judgment,  stands  as  if  error  dis- 
covered before  judgment— Morin  v.  Nashua 
Mfg.  Co.,  103  A.  312. 

4s>l72  (Md.)  Willingness  of  defendant  at  one 
trinl  to  risk  his  case  upon  a  single  defense 
docs  not  preclude  him,  at  a  subsequent  trial, 
fr«m  insisting  upon  other  defenses  involving 
the  merits,  unless  be  has  abandoned  such  other 


defenses  or  takes  a  ground  inconsistent  with 
that  taken  at  the  former  trial.— Baltimore  Life 
Ins.  Co.  V.  Fahrney,  103  A.  450. 

Where  on  the  first  trial  of  a  case  defendant's 
attorney  said  he  would  rely  upon  but  one 
ground  of  defense,  although  there  were  other 
defenses  he  could  make,  and  on  second  trial 
no  picas  were  filed  setting  up  such  additional 
defenses  until  after  evidence  had  been  offered, 
defendant  was  estopped  to  set  up  such  other 
defenses. — Id. 

NEXT  OF  KIN. 

See  Appeal  and  Error,  4=>151. 

NON  OBSTANTE  VEREDICTO. 

See  Judgment,  <8=»199. 

NONRESIDENCE. 

See  Costs,  «=>110;  Criminal  Law,  «=»152; 
Taxation,  <S=»S67. 

NONSUIT. 

See  Dismissal  and  Nonsuit. 

NOTARIES. 

See  Bills  and  Notes,  <S=>412. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Adverse  Possession,  <S=>31;  Appeal  and 
Error,  <S=>396,  425;  Bills  and  Notes,  <8=> 
341,  412-421;  Exceptions,  BiU  of,  iS=»41; 
Guaranty,  ®=»7 ;  Insurance,  ®=>378;  Land- 
lord and  Tenant,  <S=>94:  Lis  Pendens;  Mas- 
ter and  Servant,  <g=»125,  217,  398;  Mechan- 
ics' Liens,  4=>113;  Mortgages,  «=j510;  Mu- 
nicipal Corporations,  ®=>8i2;  Pledges,  «=» 
56;   Towns,  <8=»26. 

NOVATION. 

«=»4  (R.I.)  New  contract,  between  subcon- 
tractors and  contractor  to  erect  building  for 
state,  which  merely  modified  terms  of  pay- 
ment of  subcontractors,  iield  not  to  have  ef- 
fected novation  between  subcontractors  and 
contractor.— Cohen  v.  P.  E.  Harding  Cbn*t. 
Co.,  103  A.  702. 

NUISANCL 

See  Health,  «=9l3.     ■ 

I.  PRIVATE  NUISANCES. 

(A)  Nature  of  Injnry    and  Uabiilty  There- 
for. 

4s>4  (Md.)  Though  building  lots  are  unim- 
proved, damages  thereto  by  gases,  smoke,  and 
dust  of  an  adjacent  manufactory  may  be  re- 
covered, especially  where  the  injury  may  bt 
permanent.-— Jackson  v.  Shawinigan  Electro 
Products  Co.,  103  A.  453. 
4=98  (Md.)  That  there  are  other  factories 
near  does  not  prevent  recovery  for  injury  to 
plaintiffs  property  from  gases,  smoke,  and  dust 
from  defendant's  manufaotoi^. — Jackson  v. 
Shawinigan  Electro  Product?  Co.,  103  A.  453. 

(D)   Aistiona  for   Damases. 

4=»49(3)  (Md.)  Evidence  of  the  effects  pro- 
duced on  property  in  the  immediate  vicinity  of 
that  of  plaintiff  is  admissible  in  action  for  in- 
jury to  lots  from  gases,  smoke,  and  dust  from 
a  manufactory.— Jackson  v.  Shawinigan  Elec- 
tro Products  Co.,  103  A.  463. 

Defendant  in  an  action  for  permanent  nui- 
sance may  show  other  causes  than  its  plant 
contributed    to    the    depreciation    in    value    of 
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plaintiff's  property;  being  liable  only  for  aach 
part  of  the  depreciation  as  it  caused. — Id. 
«=s>49(4)  (Md.)  Evidence  of  the  effect  of  the 
smoke  and  gas  coming  from  defendant's  manu- 
factory, as  deleterious  to  health,  or  producing 
conditions  as  would  likely  influence  people  not 
to  purchase  plaintiff's  lots,  is  pertinent  and  ma- 
terial.—Jackson  V.  Sbawinigan  Electro  Prod- 
ucts Co.,  103  A.  453. 

A  qualified  witness  may,  in  an  action  for  dam- 
ages to  property  from  a  permanent  nuisance, 
state  the  present  worth  of  the  property,  as 
well  as  what  it  was  worth  before  defendant's 
plant  started.— Id. 

For  what  purposes  the  property  is  adapted  is 
a  material  inquiry  in  action  for  damages  to  it 
from  a  permanent  nuisance;  a  manufacturing 
plant  emitting  gases  and  smoke. — Id. 
^=»53  (Md.)  There  being  evidence  of  the  con- 
ditions from  the  operation  of  defendant's  near- 
by manufactory,  so  that  the  jury  could  say 
whether  plaintiff's  property  was  injured  there- 
by, aatborizing  at  least  nominal  damages,  the 
case  ahonld  not  be  taken  from  the  jury. — Jack- 
son T.  Sliawinigan  Electro  Products  Co.,  103  A. 
453. 

OBJECTIONS. 

See  Appeal  and  Error,  <^s204,  232,  1078; 
Criminal  Law,  «=!>1043,  1044;  Parties,  «=» 
84;   Trial,  <S=>84,  91,  279. 

OBLIGATION  OF  CONTRACTS. 

See  Constitntional  Law,  <8=s>136,  148. 

OCCUPATIONAL  DISEASE. 

See  Master  and  Servant,  $=>374. 

OFFER  OF  PROOF. 

See  Trial,  «=s>47. 

OFFICERS. 

See  Abatement  and  Revival,  ®=>45;  Banks 
and  Banking,  $=9262;  Building  and  Locui 
Associations.  ®=>23 ;  Corporations,  9=»300- 
320,  414-^26,  545 ;  Counties,  «=394 ;  Oonrts, 
«=>55;  Health,  <S=>13;  Highways.  <8=»41; 
Mandamus,  ^=»76;  Master  and  Servant,  «=» 
397,  416,  417;  Municipal  Corporations,  <8=> 
155-185;  Public  Service  Commissions;  Re- 
ceivers; Sheriffs  and  Constables;  Taxation, 
<©=»549,  568;    Towns,  <8=»26,  37. 

I.  APPonmcEifT,  quAurxoATXON, 

AND   TENURE. 
(B)   Appotntment. 

<8=>ll  (N.J.)  Adoption  of  Civil  Service  Act  in 
connty  cannot  be  collaterally  attacked,  but  only 
in  direct  proceeding.— Courter  v.  Butler,  103 
A.  411, 

(F)  Term  of  Oflloe,   Taeanolea,  and  Hotd- 

tnv  Over. 

«=»49  (N.J.)  Act  March  14,  1912  (P.  L.  p. 
113),  supplementing  act  regulating  employ- 
ment, tenure,  and  discharge  of  certain  officers 
and  employes,  and  providing  for  Civil  Service 
Commission,  approved  April  10,  1908  (P.  L.  p. 
235),  is  not  unconstitutional. — Courter  v.  But- 
ler. 103  A.  411. 

(G)  RealKBatlom,  Snapenaion,  or  Removal. 

«=s>72(l)  (N.J.Sup.)  That  superior  ofBcer  au- 
thorized to  try  his  subordinates  on  charges 
preferred  had  previously  reprimanded  or  dis- 
ciplined them  did  not  per  se,  in  absence  of 
statutory  mandate  forbidding  it,  disqualify 
him  from  trying  them  on  charges  preferred. — 
Crane  v.  Jersey  City,  103  A.  678. 


m.  RIGHTS,  PO.WERS,  PPTIRg.  AXD 

IiIABIIiITIES. 

<S=I00(1)  (Pa.)  Act  April  20,  1917  (P.  L. 
91),  partly  validating  county's  contract  for 
work  made  under  Act  May  11,  1909  (P.  L. 
506),  afterwards  declared  unconstitutionaL  Aeld 
not  to  violate  Const,  art.  3,  i  11,  prohibiting 
legislation  giving  extra  compensation  to  any 
public  officer  or  contractor  after  services  ren- 
dered or  contract  made,  etc.— Kennedy  v.  Meyer, 
103  A.  44. 

OIL 

See  Counties^  «es>222;   Negligence,  <Ss>55,  134. 

OPENING. 

See  Executors  and  Administrates,  4=s>516; 
Judgment,  <S=>67,  68,  138-176,  384. 

OPINION  EVIDENCE 

See  Evidence,  (S=>471-571;    Trial,  «S981. 

OPTIONS. 

See  Landlord  and  Tenant,  *=»92;  Specific  Per- 
formance, €=357 ;  Vendor  and  Purchaser,  9=3 
18. 

ORDERS. 

See  Judgment,  «=>173. 

ORDINANCES. 

See  Injunction,  €s>85;  Municipal  Corpora- 
tions, 9=>111;    Negligence,  9=>18. 

PAGEANT. 

See  Municipal  Corporations,  4=3861. 

PARENT  AND  CHILD. 

See  Adoption ;  Baatards ;  Fraudulent  Convey- 
ances, ®==>96 ;  Guardian  and  Ward ;  Infants ; 
Paupers,  <8=>20. 

«=92(1)  (Pa.)  Right  of  parental  control  ia 
natural  but  not  inalienable  right,  and  public  has 
paramount  interest  in  virtue  and  knowledge  of 
its  citizens,  and  of  strict  right  business  of  edu- 
cation belongs  to  it. — Commonwealth  t.  Worm- 
ser,  103  A.  500. 

^»3(1)  (Me.)  If  child  leaves  his  parent's 
house  voluntarily  to  seek  his  fortune,  or  to 
avoid  discipline,  he  carries  no  credit,  and  par- 
ent is  under  no  obligation  to  pay  for  his  sup- 
port.— Dyer  v.  Helson,  103  A,  161. 
€=»3(3)  (Me.)  In  action  by  a  stranger  for 
support  of  child  who  had  left  his  home,  burden 
is  Ujpon  plaintiff  to  show  that  there  existed  ne- 
cessity for  furnishing  supplies  used  by  infant, 
and  that  this  necessity  was  occasioned  by  de- 
fendant.—Dyer  V.  Helson,  103  A.  161. 

In  action  by  stranger,  for  support  of  minor 
child  who  had  left  defendant's  home,  it  will  not 
be  presumed  that  defendant  neglected  his  duty 
of  supporting  child  or  was  unwilling  to  per- 
form It.— Id. 

®=3l3(2)  (Pa.)  In  action  against  father  of  a 
six  year  old  boy  for  injury  to  plaintiff's  son 
when  defendant's  son  discharged  from  a  toy 
air  gun  an  ordinary  match,  which  for  some  un- 
disclosed reason  was  in  the  barrel  of  gun.  a 
compulsory  nonsuit  heM  properly  entered.— 
Fleming  v.  Kravitz,  103  A.  831. 

PARKS. 

See  Dedication,  <8=>19. 

PAROL  CONTRACTS. 

See  Landlord  and  Tenant,  4=>23;  lamitatian 
of  Actions,  ®=»28. 
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PAROL  EVIDENCE. 

See  Bridenae,  «=>387-155. 

PARTIAL  INVALIDITY. 

See  Municipal  Corporations,  4=»111. 

PARTICULARS,  BILL  OF. 

See  Pleading,  i^ssSlS,  317,  386. 

PARTIES. 

Far  parties  to  particular  proceedings  or  instru- 
ments, see  also  the  various  specific  topics. 

For  parties  on  appeal  and  review  of  rulings  as 
to  parties,  see  Appeal  and  Error. 

IX.  DEFEKDAKTS. 
(B)  JolmAer. 

4S926  (Fa.)  At  common  law,  the  obligors  on 
a  several  obligation  must  be  sued  separately.— 
Mintz  V.  Tri-County  Natural  Gas  Co.,  103  A. 
285. 

At  common  law,  plaintiff,  holding  a  joint  and 
several  obligation,  might  elect  to  sue  separately 
or  jointly.— Id. 

^=330  (Pa.)  In  a  common-law  action  upon  a 
joint  obligation,  it  was  necessary  to  sue  all 
the  obligors  together,  or  the  survivors  of  them. 
— Mintz  V.  Tn-County  Natural  Gas  Co.,  1<K 
A.  285. 

V.  DEFECTS,   OBJEOTIOITB.  AND 
AMEIfDHENT. 

®=>84(2)  (R.I.)  Nonjoinder  of  a  partner  as  a 
codefeudant  must  be  pleaded  in  abatement,  or  it 
is  waived. — Sanderson  Fertilizer  &  Chemical 
Co.  V.  Tatlas,  103  A.  780. 

PARTITION. 

II.  AOnONS    FOB    PARTITION. 

(A)  RlKbt  of  Action  and  Detensea. 

«s»l6  (Me.)  Though  Laws  1895,  c.  167,  H  2, 
8,  and  section  11  (amending  Rev.  St.  1883,  c. 
60,  S  9)  abolishes  dower,  a  wife  securinp;  a  di- 
vorce in  1897  bad  only  a  dower  interest  m  land 
conveyed  by  the  husband,  without  her  joinder, 
in  1894,  and  slie  could  not  maintain  partition 
against  the  hei^s  of  the  husband. — Kelsea  v. 
Cleaves,  103  A.  627. 

PARTNERSHIP. 

See  Patties,  <8=»84. 

I.  THE  BEUITION. 
,A)  Creation  and  Reanlaltea. 

^saSflt  (Pa.)  Under  contract  providing  that 
employ^  should  receive  one-half  of  net  profits 
of  bis  department  and  have  a  monthly  drawing 
account  chargeable  against  his  share,  such  em- 
ploy£  was  not  a  partner. — ^Producers'  Lumber 
Co.  V.  Guiniven,  103  A.  916. 
€=>2S  (N.H.)  Bepreaentations  of  members  of 
partnership  as  to  financial  condition  and  char- 
acter of  business  are  material  when  made  to 
and  acted  on  by  a  prospective  purchaser  of  an 
interest  in  the  partnership.— Pastore  v.  Priori, 
103  A.  977. 

(O  H-rldeaee. 

4=954  (RJ.)  Where  one  setting  up  partner- 
ship as  a  defense  offered  nottiing  more  than 
his  bare  statement  to  prove  the  partnership, 
without  stating  the  facts,  the  court  was  war- 
ranted in  directing  a  verdict  for  plaintiff.— San- 
derson Fertilizer  &  Chemical  Co.  v.  Tatlas, 
103  A.  780. 


ni.  MUTTTAL   BIGHTS,   DITTIES,   AND 
LIABIIilTIES  OF  PABTNEBS. 
(C)   Aetions  Between  Pavtnera. 

^S3l04  (N.H.)  One  induced  by  false  repre- 
sentations to  purchase  interest  in  partnership 
may  elect  whether  he  will  rely  on  the  contract 
or  proceed  in  tort  against  the  guilty  parties.— 
Pastore  v.  Priori,  103  A.  977. 

.IV.   BIGHTS   AND    LIABIUTIES   AS 

TO   THIBD   PEBSONS. 
(A)    Representation    of    Firm    by    Partner. 

$=3 1 38  (N.J.Ch.)  Whether  funds  used  by  one 
partner  for  investment  were  used  for  the 
partnership  depends  upon  the  intention  of  the 
parties  as  shown  by  all  the  circumstances  and 
tbe  use  to  be  made  of  it— Stumpf  v.  Littell, 
103  A.  876. 

(I>J   Aetlona  ky  or  Acatnat  Firms  or  Part- 
ners. 

<S=>2I7(3)  (N.J.Ch.)  Use  of  partnership  fund 
by  one  partner  for  investment  held  not  to 
show  engagement  of  partnership  in  investment, 
where  evidence  showed  that  it  had  a  prac^ce 
of  drawing  checiis  in  its  name  and  charging 
them  against  partner  for  whose  use  money 
was  drawn.— Stumpf  v.  littell,  103  A.  876. 

VI.  DEATH  OF  PABTNEB,  AND  SUB- 
VrviNO  PABTNEBS. 

4s»25S(4)  (Pa.)  Daring  continuance  of  a  part- 
nership directed  by  a  testator  to  be  conducted 
by  his  executors  for  a  period  after  his  death, 
the  orphans'  court  has  no  jurisdiction  to  re- 
quire executors  to  account  for  the  business  and 
pay  over  the  net  profits  to  testator's  legatees. 
—In  re  Mamanx's  Estate,  103  A.  892. 

PART  PAYMENT. 

See  Limitation  at  Actions,  4=9l57. 

PART  PERFORMANCE. 

See  Frauds,   Statute  of,  «s»129:    Work  and 
Labor,  4=3l4. 

PASSENGERS. 

See  Carriers,  <S=3235-416. 

PASSES. 

See  Constitutional  Law,  4=>1S6. 

PAUPERS. 

Ul.   SETTLEMENT  AND   BEBCOVAI.. 

€=3 1 9  (6)  (N.H.)  Payment  of  taxes  by  mort- 
gagee, in  absence  of  contract,  is  not  payment 
by  mortgagor,  within  Laws  1911,  c.  172,  {  1 
mailing  payment  of  taxes  by  her,  one  oi  tbe 
conditions  of  gaining  a  settlement. — Coos  Coun- 
ty V.  Town  of  Berlin,  103  A.  1006. 
^=>I9(7)  (Conn.)  One  sent  to  an  insane  asy- 
lum from  a  town  where  he  had  resided  two 
years  was  not  residing  in  such  town  while  at 
tbe  asylum  so  as  to  gain  a  settlement  there, 
under  Gen.  St.  1902,  $  2469.— Town  of  ChapUn 
V.  Town  of  Bloomfield,  103  A.  118. 
9=9 1 9(7)  (Me.)  Pauper  having  established  his 
home  in  town  by  concurrence  of  intention  and 
personal  presence,  bis  personal  presence  in  suchi 
town  for  6  successive  years  was  not  essential 
to  his  acquiring  settlement  if  bis  intention  con- 
tinued unchanged. — Inhabitants  of  Eagle  Lake 
V.  Inhabitants  of  Ft.  Kent,  103  A.  10. 
«s>20(4)  (Me.)  Under  Rev.  St  c.  29,  i  1,  para, 
2,  6,  when  son  became  21  years  of  age  he  took 
settlement  of  his  father,  and  retained  same  un- 
til another  was  acquired  by  having  home  in  an- 
other town  for  6  sncceasive  years  vrithout  re- 
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ceiying  supplies  as  pauper. — Inhabitants  of 
Eagle  Lake  v.  Inhabitants  of  Ft.  Kent,  103  A. 
10. 

^s>22(l)  (Me.)  In  action  to  recover  from  de- 
fendant town  for  supplies  furnished  pauper, 
burden  was  on  plaintiff  town  to  show  that  pau- 
per's father's  settlement  was  in  defendant 
town  when  pauper  became  21. — Inhabitants  of 
Eagle  Lake  v.  Inhabitants  of  ITt.  Kent,  103  A. 

to. 

In  action  to  recover  for  supplies  furnished 
pauper,  if  pauper  had  derivative  settlement  in 
defendant  town,  burden  was  on  defendant  to 
prove  that  he  had  acquired  settlement  in  plain- 
tiff town. — Id. 

9=>22(St  (Me.)  In  action  for  pauper's  sup- 
plies furnished  by  plaintiff  town  held  plaintiff 
failed  to  prove  that  pauper's  father's  settlement 
was  in  defendant  town  when  pauper  became  21. 
—Inhabitants  of  Eagle  Lake  v.  Inhabitants  of 
Ft.  Ken^  103  A.  10. 

In  action  to  recover  for  supplies  furnished 
pauper,  held,  under  facts,  that  pauper's  settle- 
mept  was  in  plaintiff  town. — Id. 

PAY  AS  YOU  ENTER. 

See  Carriers,  «=»247. 

PAYMENT. 

See  Bills  and  Notes,  €=>15!>,  427;  Compromise 
and  Settlement ;  Contribution,  <^=>& ;  Limita- 
tion of  Actions,  ®=»157;  Mechanics'  Liens, 
<8=»115;  Mortgages,  ©=9302;  319;  Sales, 
'S=>82,  90,  183,  202 ;  Taxation,  <e=52«,  537 ; 
Telegraphs  and  Telephones,  (&=>10;  Trusts, 
«=»72,  282;    Vendor  and  Purchaser,  <S=»175. 

I.   REQUISITES  AHD  S1TTFIOIENCY. 

®=9l8  (R.I.)  Retention  of  a  note  of  a  third 
person  did  not  release  the  debtor,  where  credi- 
tor refused  to  accept  the  third  person  as  debt- 
or.— Sanderson  Fertilizer  &  Chemical  Co.  v. 
Tatlas,  103  A.  780. 

II.   AFPUOATIOir. 

€=»36  (Pa.)  Where  parties,  or  either  of  them, 
have  rightfully  applied  payment,  it  is  final, 
and  the  law  will  not  interfere  therewith. — 
Kann  v.  Kann,  103  A.  309. 

Parties  may  agree  to  treat  interest  as  a  de- 
mand separate  from  principal  and  to  apply 
payment  to  principal. — Id. 

Where  debtor  made  two  payments,  and  di- 
rected that  both  be  applied  to  principal,  and 
creditor  noted  that  second  was  to  be  applied  to 
principal,  but  objected  to  similar  application 
of  first  payment,  a  special  finding  that  second 
payment  was  to  be  applied  to  principal  was 
proper.— Id. 

«=>38(1)  (Pa.)  Debtor  making  voluntaiy  pay- 
ment has  primary  and  paramount  right  to  di- 
rect  application   of   money   to   such   items    or 


demands  as  he  chooses,  and  to  apply  it  to  prin- 

t.— Kir 

103  A.  309. 


dpal  to  exclusion  of  interest. — ^nn  v.  Kann, 


4=»4I(1)  (Pa.)  Generally   the  court  will  make 

application  of  payment  only  when  parties  have 
failed  to  do  so.— Kann  v.  Kann,  103  A.  369. 
®=342  (Pa.)  £xcept  where  otherwise  agreed, 
payment  on  indebtedness  consisting  of  prin- 
cipal and  interest,  not  applied  by  either  party, 
will  be  applied  first  to  interest  due  and  then 
to  principal.— Kann  v.  Kann,  103  A.  369. 

TV.   PI.KASINO,   EVIDENCE,    TRIAX., 
AMD  REVIEW. 

^=965(3)  (Md.)  Possession  of  note  in  hands 
of  maker  raises  presumption  of  payment. 
tbiVOTvin^  burden  on  plaintiff  to  show  it  has  not 
been  paid. — Lawson  v.  Burgee,  103  A.  516. 
9=o66(l)  (Pa.)  Presumption  that  payment  for 
domestic  services,  etc.,  is  made  regularly  at 
stated  times  is  especially  strong  where  claim 


is  presented  a^inst  an  estate  a  considerable 
time  after  services  were  rendered. — Flaccus  t. 
Wood,  103  A.  549. 

€=>73(1)  (N.J.)  Where  solicitor  for  mort- 
gagees foreclosing  a  mortgage  was  also  em- 
ployed by  a  purchaser  of  the  equity  of  redemp- 
tion, who  gave  such  solicitor  money  to  pay  off 
the  liens,  and  the  solicitor  embezzled  the  mon- 
ey, the  money  was  stolen  from  the  purchaser, 
and  not  the  mortgagees. — Fountain  v.  Carlton, 
103  A.  387. 

®=»73(1)  (Pa.)  In*  action  by  executor  to  re- 
cover of  corporation  money  loaned,  evidence 
held  to  show  payments  to  decedent  were  made 
on  the  loan,  and  not  as  dividends  on  stock  own- 
ed by  him;  none  having  been  first  earned  and 
declared  as  required  by  Act  April  29,  1874 
(P.  L.  81)  S  16,  and  Act  May  23.  1913  (P.  L. 
336)  i  1.— Gillingham  v.  Frank  G.  Gillingham 
&  Son  Co.,  103  A.  991. 

€s»74(l)  (Pa.)  Although  a  receipt  is  always 
open  to  explanation,  it  is  prima  facie  evidence 
of  payment  and  settlement,  and  will  not  be  set 
aside  except  for  weigbty  reasons  and  upon 
clear  and  satisfactory  proofs,  especially  after 
a  lapse  of  years.— Flaccus  v.  Wood,  103  A.  549. 
<8=»76(2)  (Pa.)  Whether  evidence  submitted 
hy  one  claiming  compensation  for  domestic 
services,  etc,  is  enough  to  rebut  presumption 
of  payment  at  regular  stated  times  is  primarily 
a  question  for  the  court.— Flaccus  v.  Wood,  103 
A.  549. 

PENALTIES. 

See  Fiab,  «s»14;    Statutes,  «=»24L 

PENDENCY  OF  ACTION. 

See  Lis  Pendens. 

PERFORMANCE. 

See  Ontracts,  «=>281-323. 

PERJURY. 

L  OFFENSES    AND   RESPONSIBII.ITT 
THEREFOR. 

®=9|l(8)  (Conn.)  If  testimony  would,  if  be- 
lieved, tend  to  affect  verdict,  it  meets  test  of 
materiality.— State  v.  Greenberg,  103  A.  897. 
€=9ll(9)  (Conn.)  In  trial  for  receiving  stolen 
goods,  where  accused's  son  testified  for  accus- 
ed, and  also  testified  that  at  time  of  alleged 
crime  he  (the  witness)  was  in  another  city, 
which  latter  testimony  the  state  contradicted, 
the  testimony  so  contradicted  was  material, 
since  if  the  jury  disbelieved  it  it  might  well 
have  affected  the  witness'  credibility. — State  t. 
Greenberg,  103  A.  897. 

If  testimony  affects  the  credibility  of  the 
witness,  or  if  the  cross-examination  develops 
circumstances  which  are  subsequently  shown  to 
be  untrue  and  these  effect  credibility  of  the 
witness,  the  testimony  will  be  held  to  be  mate- 
rial.—Id. 

n.   PROSECUTIOir  AND  PTTNTSHMENT. 

®=>36  (Conn.)  Materiality  of  alleged  perjured 
testimony  is  nuestion  of  law. — State  y.  Green- 
berg. 103  A.  897. 

PERPETUITIES. 

See  WUls,  <8=>199. 

$s»4(3)  (Pa.)  A  win  giving  an  equitable  life  es- 
tate in  succession  to  a  woman,  then  to  her 
daughter,  and  then  to  the  daughter's  children, 
who  were  necessarily  in  existence  at  the  daugh- 
ter's death,  did  not  create  a  perpetuity,  since 
the  last  life  estate  vested  within  the  prescribed 
period,  namely  a  life  or  lives  in  being  and  21 
years  thereafter.— In  re  Price's  Estate,  103  A. 
893. 
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Pleadliis 


«s>4(10)  (Conn.)  Where  income  of  trust  was 
to  go  to  C.  until  his  death,  then  to  F.  and  B., 
hia  children,  a  clause,  that  if  there  should  be 
more  children  born  to  him  they  should  share 
alike,  did  not  violate  the  rule  against  perpetu- 
ities.—Holmes  V.  Connecticut  Trust  &  Safe  De- 
posit Co.,  103  A.  640. 

<8=>4(22)  (Conn.)  Where  wiU  left  income  of 
trust  to  C,  on  his  death  to  go  to  his  chUdren, 
F  and  B.,  but  if  any  more  children  should  be 
born  to  C.  they  were  to  share  alike,  the  last 
clause,  if  invalid,  as  perpetuity,  would  not  ren- 
der it  invalid  as  to  F.  and  B.,  where  no  more 
children  were  born.— Holmes  v.  Connecticut 
Trust  &  Safe  Deposit  Co.,  103  A.  640. 
^»4(22)  (Pa.)  A  remainder  violating  the  rule 
against  perpetuities  does  not  destroy  preying 
life  estates.— In  re  Price's  Estate,  103  A.  89.^. 
€=>8(1)  (Pa.)  Act  of  May  26,  1891  (P.  L.  119), 
legalizes  all  bequests  and  devises  in  perpetuity 
for  the  care  and  maintenance  of  burial  places; 
and,  even  where  entire  estate  is  given  therefor, 
court  will  not  intervene  unless  gift  is  so  gross 
and  extravagant  as  to  offend  pubhc  policy.— in 
re  Close's  Estate,  103  A.  822. 

PERSONAL  INJURIES. 

See  Carriers.  <S=>284-320,  414;  Damages,  <^ 
50,132,166;  Death;  Evidence, ^121--128, 
528;  Explosives;  Highways,  <&=>184-J11, 
Landlord  and  Tenant,  «=164;  Noriigence; 
Pleading,  «=»248;  Railroads,  *=>27o-40O; 
Street  Bailroads,  <8=>81-118;  Trial,  <*=»191, 
253. 

PETITIONS. 

See  Statutes,  ^=>S6%. 

PHOTOGRAPHS. 

See  Bailment  <S=s>31 ;  Contracts,  <8=>28 ;  Evi- 
dence, ®=>359. 

PHYSICIANS  AND  SURGEONS. 

See  Damages,  «=62;  Death.  €=»10;  Evidence, 
«=3l28;  Insurance,  e:=>292;  Witnesses,  «=> 
256. 

«=s>ll(2)  (R.X.)  Where  a  physician  prescrib- 
ed drugs  for  p.ddicts  to  their  use  for  the  mere 
purpose  of  enabling  them  to  conduct  their 
usual  occupation,  he  was  guilty  of  unprofes- 
sional and  illegal  conduct— Knoop  v.  State 
Board  of  Health,  103  A.  904. 

«=s>ll(3)  (R.I.)  Evidence  held  to  warrant  the 
revocation  of  physician's  license  to  practice  on 
account  of  his  prescribing  morphine  and  other 
drugs  for  the  use  of  addicts  to  their  use.— 
Knoop  V.  State  Board  of  Health,  103  A.  904. 

«=>I8(1%)  (Me.)  That  plaintiff  consented  to 
illegal  operation  to  procure  abortion  on  her 
would  be  no  defense  to  action  for  actual  dam- 
ages suffered  from  operation  and  subsequent  un- 
skilled treatment.— Lembo  v.  Donuell,  103  A. 
11. 

PLACE. 

See  Sales,  <S=»79,  216. 

PLATS. 

See  Dedication,  «3>19. 

PLAY. 

See  Master  and  Servant,  ^==3373;  Municipal 
Corporations,  *=>861. 


PLEADING. 

See  Continuance,  «=»30;  Indictment  and  In- 
formation ;  Trial,  <Ss>250,  251. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  UBO  the  various  specific  topics. 

For  review  of  ruling^  relating  to  pleadings^  see 
Appeal  and  EJrpor. 

I.   FORM  AND  ALI-EGATIONS  IN 
OENERAIu 

<S=»I  (Md.)  Manifest  object  of  all  pleading  is 
that  parties  Utigant  may  be  informed  of  mat- 
ters in  controversy,  so  that  they  may  be  un- 
derstood by  jury  and  judge.— American  Express 
Co.  V.  State,  103  A.  9(5. 

<S=>8(4)  (Conn.)  Pleading  that  the  considera- 
tion of  a  contract  is  "grossly  inadequate,"  with- 
out allegation  of  fact  or  circumstances  justifying 
the  conclusion,  is  insufficient— Milaneseo  v.  Cal- 
vanese,  103  A.  841. 

n.  DEOLABATION,   COMPLAINT,  PE- 
TITION. OB  STATEMENT. 

«s938i/2  (R.I.)  Purpose  of  declaration  is  to  ad- 
vise defendant  as  to  nature  of  plaintiff's  claim. 
—Forbes  v.  Benson,  103  A.  228. 

m.   PIXA  OB  ANSWEB.  CBOSS-COM. 
PLAINT.  AND  APriDAVIT 
OF  DEFENSE. 
(F)   AOIdavlt  o<  Defease  or  ot  Mrrlts. 

<3=>I60  (Pa.)  A  defendant  does  not  Waive  his 
legal  defense  by  including  matters  of  fact  in 
the  affidavit  of  defense,  although  this  is  not 
the  correct  practice  under  Practice  Act,  §  20. 
—Jackson  v.   Myers,  103  A.  953. 

IV.  BEPLIOATION  OB  BEPLT  AND 
SUBSEQUENT  PLEADINGS. 

®S3 1 65  (Conn.)  Where  plaintiff  sued  for  breach 
of  contract  to  hold  baby  show,  defendant's  an- 
swer that  epidemic  of  infantilb  paralysis  ren- 
dered exhibit  highly  dangerous  to  public  health, 
required  a  reply,  since  if  the  exhibition  were 
dangerous  to  public  health  holding  it  was  con- 
trary to  public  policy. — Hanford  v.  Connecticut 
Fair  Ass^n,  103  A.  838. 

V.  DEMUBBEB  OB  EXCEP'nON. 

4s»2l4(6)  (Conn.)  In  action  for  breach  of  con- 
tract concerning  holding  baby  show,  answer  al- 
leging it  was  not  held  because  of  epidemic  of 
infantile  paralysis,  dangerous  to  health,  question 
whether  on  undisputed  facts  contract  was 
against  public  policy  was  of  l^w,  and  allegation 
a  conclusion  of  law  not  admitted  by  demurrer. — 
Hanford  v.  Connecticut  Fair  Ass'n,  103  A.  838. 
$=»2I4(5)  (N.J.Sup.)  Conclusions  of  law  are 
not  admitted  by  demurrer.- Feick  v.  Hill  Bread 
Co.,  103  A.  813. 

VI.  AMENDED  AND  SUPPLEMENTAl 
PLEADINGS  AND  BEFLEADEB. 

«=s>237(6)  (R.I.)  Where  plaintiff  sued  in  as- 
sumpsit, and  also  on  a  contract,  and  his  evi- 
dence showed  that  he  had  not  completed  the 
contract,  because  improperly  stopped  by  de- 
fendant, the  court  did  not  abuse  its  discretion 
in  allowing  him  to  file  a  count  in  indebitatus  as- 
sumpsit for  damages  suffered  through  defend- 
ant's conduct — Boston  Floor  Mach.  Co.  v. 
Looff.  103  A.  626. 

<S=>237(8)  (Me.)  In  action  for  injuries  to  pas- 
senger on  station  platform  when  beer  keg 
fell  from  truck  upon  her,  where  original  dec- 
laration alleged  fracture  of  ribs,  and  external 
and  internal  bruising  and  shock,  it  was  proper 
to  allow  amendment  alleging  bruising  of  mus- 
cles and  injury  to  spinal  column,  in  order  to 
render  evidence  of  such  injuries  admissible; 
amendment   not    bringing,  in   a  new   cause  of 
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action.— Charleaworth  ▼.  American  Ezpreas 
Co..  103  A.  358. 

$=9248(11)  (Me.)  Amendmenta  to  the  decla- 
ration in  an  action  against  a  street  railway  for 
injuries  held  not  to  introduce  a  new  cause  of 
action,  and  to  be  properly  allowable. — McKin- 
non  V.  Bangor  Ry.  &  Electric  Co.,  103  A.  468. 
$s>269  (Del.Super.)  AfteV  plaintiff  has  rest- 
ed, and  defendant  has  put  in  its  evidence  on 
plea  of  release,  it  is  too  late  for  plaintiff  to 
amend  the  replication,  to  plead  non  est  factum 
as  to  the  release. — White  v.  Philadelphia,  B. 
&  W.  R.  Co.,  103  A.  354. 

VH.   SIOITATUKE   AND   VEBXFIOA- 
TION. 

«=3299  (DeLSuper.)  Under  Rev.  Code  1915,  i 
4170,  permission  to  file  affidavit  denying  signa- 
ture in  action  on  bond  after  plea  filed  held 
within  discretion  of  court.— State  v.  Beach,  103 
A.  353. 

IX.   BILI.   OF   PABTICni.ARS   AlfD 
OOP'T  OF  AOOOniTT. 

«=»3I3  (R.I.)  Purpose  of  bill  of  particulars  is 
to  set  forth  in  detail  and  more  minutely  pre- 
cise acts'  or  omissions  of  defendant  which  plain- 
tiff claims  render  him  liable.— Forbes  t.  Benson, 
103  A.  228. 

$s>3l7(5)  (Md.)  In  an  action  to  recover  per 
diem  specihed  damages  for  failure  to  perform 
contract  in  erecting  seven  dwellings  and  two 
stores,  the  court  did  not  err  in  requiring  bill 
of  particulars  to  show  what  work  defendant 
bad  omitted  to  perform.— Stabile  v.  Danini,  103 
A.  1048. 

XI.  MOTIONS. 

$s»343  (Del.Super.)  Where  defendant  pleaded 
non  assumpsit,  plaintiff  would  not  be  benefited 
by  having  the  plea  drawn  out,  and  failure  to  re- 
ply thereto  entitled  defendant  to  judgment  for 
want  of  replication.— Hinderer  v.  Jones,  103  A. 
761. 

€=>344  (Pa.)  Under  Practice  Act  where  case 
turned  upon  oonstmction  of  written  instru- 
ments, it  was  not  reversible  error  to  treat  im- 
material averments  of  fact  in  the  affidavit  of 
defense  as  surplusage  and  decide  case  as  one 
of  law  by  rendering  judgment  on  the  pleadings^ 
—Jackson  t.  Myers,  108  A.  953. 

XH.  ISStTES,  PROOF,  AND  VARIANCE. 

9s>385  (R.I.)  In  an  action  for  breach  of  con- 
tract, evidence  as  to  retention  of  patterns  by 
defendant  was  inadmissible,  where  there  was 
no  allegation  thereof  in  the  declaration,  although 
the  bill  of  particiilars  contained  specification  of 
dcuuages  because  of  such  retention. — Rhode  Is- 
land Malleable  Iron  Works  v.  O.  K.  Nut  Lock 
Co.,  103  A.  1036; 

PLEDGES. 

4E»t  (Pa.)  A  note  making  its  collateral  sub- 
ject to  payment  of  other  indebtedness  is  a 
valid  agreement,  and  right  to  sell  collateral 
for  nonpayment  of  other  indebtedness  is  equal- 
ly valid.— Empire  Nat.  Bank  of  Clarksburg,  W. 
Va.,  v.  High  Grade  OU  Refining  Co.,  103  A.  602. 
$=356(4)  (Pa.)  Under  a  note  giving  holder  full 
power  to  sell  collateral  at  public  or  private 
sale,  bolder  might  ^ell  it  at  such  sale  on  ma- 
turity of  note  without  notice. — Empire  Nat. 
Bank  of  Clarksburg,  W.  Va.,  v.  High  Grade  OU 
Refining  Co..  103  A.  602. 

Where  note  authorised  holder  to  sell  collateral, 
and  upon  default  he  sent  letter  notifying  of 
contemplated  sale,  which  in  ordinary  course  of 
business  would  have  enabled  pledgor  to  protect 
collateral,  he  could  not  complain  that  letter  was 
not  properly  addressed.— Id. 
$s»S6(6)  (Pa.)  Under  a  note  giving  holder  full 

Sower  to  sell  collateral  at  public  or  private  sale, 
older  might  become  purchaser  at  sale.— Em- 


pire Nat.  Bank  of  Clarksburg,  W.  Ta.,  y.  High  « 
Grade  Oil  Refining  Co.,  108  A.  002. 

POISONS. 

See  Physicians  and  Surgeons,  $=»11. 

POLICEMEN. 

See  Municipal  Corporations,  $=>185;  Rewards, 
<3=>11. 

POLICE  POWER. 

See    Constitutional    Law,    $=381;     Municipal 
Corporations,  «=s>592-«42. 


POLICY. 


See  Insurance. 


See  Paupers. 


POOR  LAWS. 
POSSESSION. 


See  Adverse  Possession;  Chattel  Mortgages, 
$=»185;  Ejectment,  $=9l7;  Fraudulent  Con- 
veyances, ®=>147,  308;  Landlord  and  Ten- 
ant, $=3275-291;  Larceny,  $=364;  QuietioK 
Title,  $=s>23;  Tenancy  in  Common,  $=s>13, 
15. 

POSTNUPTIAL  AGREEMENTS. 

See  Dower,  $=942. 

POST  OFFICL 

See  Bills  and  Notes,  $=»421. 

POWERS. 

See  Trusts,  «=»191 ;  Wills,  $=3691,  693. 

n.  CON8TBDOTION  AND  EXECUTION. 

$=34t  (Md.)  Trustees  of  an 'estate,  holding 
land  for  a  life  tenant  who  had  power  to  appoint 
remaindermen,  cannot  bind  remainderman  so  ap- 
pointed by  abandonment  of  an  easement. — 
Greenbaum  v.  Harrison,  103  A.  8k 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PRECATORY  WORDS. 

See  Wills,  $=s>eoi. 

PRECEDENTS. 

See  Courts,  $=3»1.  07. 

PREFERENCES. 

See  Bankruptcy,  $=sl60;  Corporations,  ^=a 
545. 

PREJUDICE. 

See  Venne,  $=>50. 

PRELIMINARY  EVIDENCE. 

See  Evidence,  $s»370. 

PREMATURE  APPEAL 

See  Appeal  and  Error,  $s>337. 

PRESCRIPTION. 

See  Adverse  Possession;  Elements,  $=>7; 
Limitation  of  Actions. 

PRESENTATION. 

See  Executors  and  Administrators,  $=»227. 
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PrlAoipal  and  Surety 


PRESIDENT. 

See  Corporations,  9=3300. 

PRESUMPTIONS. 

See  Appeal  and  Brror,  «=»928-634;  Criminal 
Law,   <8=9321;    Evidence,   «=»66-89. 

PRICE. 

See  Sales,  <9=»183,  860. 

PRINCIPAL  AND  ACCESSORY, 

See  Homicide,  iSssSO,  306. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client ;  Bills  and  Notes,  ^^ 
427;  Brokers;  Insurance,  ©=>378;  Witness- 
ea^  «=»56. 

X.  THE  SEIiATIOH. 
(A)  Creation  and  Kxistenee. 
4=s»24  (N.J.)  On  an  issue  of  agency,  when  the 
facts  are  not  in  dispute  and  the  inferences  are 
not  in  doubt,  the  question  is  one  of  law  for 
the  court.— Scherer  t.  Post  Office  Building  & 
Loan  Ass'n,  103  A.  202. 

m.  BIGHTS  AKD  UABILITIEg  AS  TO 
THIRD   PEBSONa 
(A)  Foirers  of  Aceat. 

€=»94  (NJ.)  A  "special  agent,"  as  distin- 
guished from  a  general  agent,  is  one  employed 
for  a  particular  purpose  only. — Scherer  t.  Post 
Office  BuUding  &  Loan  Ass'n,  103  A.  202. 
€s»l03(10)  (Conn.)  One  employed  as  an  out- 
side salesman  of  a  wholesale  grocery  necessari- 
ly had  the  implied  authority  to  take  orders  for 
future  deliyery.— Falletti  v.  Carrano,  103  A. 
753. 

®=9l03(14)  (N.J.)  That  contractor's  foreman 
was  accustomed  to  buy  small  things  needed  in 
emergency  did  not  tend  to  show  authority  to 
modify  contract  for  upwards  of  $5,000  worth 
of  brick  which  had  been  entered  into  by  con- 
tractor's duly  authorized  officials.— Kelly  Const. 
Co.  T.  Hackensack  Brick  Co.,  103  A.  417. 
9=s»l05(2)  (N.J.)  Solicitor  employed  to  report 
on  title  deeds,  b'ansact  legal  matters,  etc.,  was 
a  special  agent  whose  agency  could  not  be  en- 
larged by  receiving  additional  money  from  bor- 
rower to  apply  on  lieus  on  borrower's  land,  so 
as  to  make  employing  association  liable  for  his 
misappropriation  of  such  money. — Scherer  v. 
Post  Office  Building  &  Loan  Ass'n,  103  A.  202. 
9=9119(1)  (Conn.)  As  a  general  role,  when 
the  principal  acts  by  an  agent,  the  burden  is 
upon  him  who  claims  that  the  principal  is  bound 
by  the  agent's  acts  to  prove  the  agent's  author- 
ity.—E.  R.  Thomas  Motorcar  Co.  v.  Town  of 
Seymour,  103  A.  122. 

9=3 1 19(1)  (Pa.)  One  asserting  rights  under 
contract  in  reference  to  building  under  construc- 
tion made  with  architect  has  burden  of  proof 
to  show  authority  to  make  such  contract. — 
American  Mailing  Device  Corp.  ▼.  Widener,  103 
A.  875. 

(O  Caautliorlaed  and  Wronstnl  Aeta. 

9=9 1 55(1)  (Pa.)  Where  an  architect  had  no  au- 
thor!^ to  make  any  contract  in  behalf  of  the 
owners  for  the  installation  of  mail  chutes  in  a 
building  in  course  of  construction,  no  recovery 
could  be  bad  on  the  contract — American  Mailing 
Device  Corp.  v.  Widener,  103  A.  875. 

(D)  Ratllleatlon. 

9=9l7l(l)  (Fa.)  A  principal  cannot  avail  him- 
self of  the  benefits  of  an  agent's  act  and  at  the 


same  time  repudiate  bis  authority.— Lemmon 
V.  East  Palestine  Rubber  Co.,  103  A.  610. 

PRINCIPAL  AND  SURETY. 

See  Guardian  and  Ward,  ®=>175;  Guaranty; 
Indemnity;  Mechsmics'  Liens,  (&=>315;  Mines 
and  Minerals,  9=970;  Recognizances;  Re- 
plevin, 9=>124;    Taxation,  9=>568. 

H.  NATURE  AHB  EXTENT  OF  I.IA. 
BIUTT  OF  STTRETY. 

9=979  (N.J.)  In  fidelity  bond  covering  teller's 
willful  misapplication  of  trust  company's  funds, 
words  "willfully  misapplied"  meant  a  conver- 
sion of  funds  to  tellers  use,  with  intent  to  in- 
jure and  defraud  company,  and  word  "willfully" 
meant  purposely  or  designedly. — Roseville  Trust 
Co.  V.  American  Surety  Co.  of  New  York,  108 
A.  182. 

The  essential  intent  to  injure  and  defraud, 
impUed  by  words  "willfully  misapplied"  as  used 
in  fidelity  bond,  does  not  necessarily  involve 
malice  or  ill  will,  but  merely  that  general  in- 
tent always  arising  from  willful  or  intentional 
doing  of  illegal  and  fraudulent  act  which  neces- 
sarily must  injure  another. — Id. 

Act  of  teller  in  giving  his  check  on  trust  com- 
pany, in  causing  its  payment,  in  abstracting  the 
check,  in  preventing  its  charge  to  his  account, 
and  in  concealing  the  abstraction,  necessarily 
converted  company's  funds  to  his  use  to  its 
loss,  and  was  a  "willful  misapplication,"  with- 
in terms  of  fidelity  bond. — Id. 

in.  DISOIBUkROE  OF  SVRETT. 

9=>89  (Pa.)  If  a  creditor,  by  misapprehension, 
releases  the  principal,  he  thereby  releases  the 
surety  entirely,  but  if  he  releases  the  principal 
from  a  part  only,  the  surety  is  released  only 
pro  tanto. — Beaver  Trust  Co.  v.  Morgan,  103 
A.  367. 

9=bI  14  (Pa.)  Where  holder  of  a  note  with 
surety  applies  the  collateral  to  the  payment  of 
another  obligation  of  the  maker,  without  eon- 
sent  of  surety,  the  surety  is  relieved  from  lia- 
bility on  note  pro  tanto.— Beaver  Trust  Co,  v. 
Morgan,  103  A.  367. 

Where  creditor  sells  security  on  default  of 
debtor  and  buys  it  at  his  own  sale,  and  improp- 
erly applies  proceeds  to  another  debt,  such  ap- 
propriation, operating  to  relieve  the  sure^, 
warrants  a  finding  that  real  valae  of  security 
was   greater   than   price    obtained. — Id. 

Where  value  of  collateral  for  note  was  suf- 
ficient to  discharge  it,  and  was  sold  and  pro- 
ceeds applied  on  another  obligation  of  maker, 
the  debtor  could  not  claim  any  part  of  pro- 
ceeds of  sheriff's  sale  of  surety's  realty,  al- 
though his  judgment  was  prior  to  that  of  oth- 
er creditors. — Id. 

9=9 1 21  (NX)  Connivance  of  treasurer  of 
trust  company  with  teller's  willful  misapplica- 
tion of  its  funds  to  aid  teller's  outside  specu- 
lations did  not  release  teller's  surety  from  lia- 
bility.—Roseville  Trust  Co.  v.  American  Surety 
Co.  of  New  York,  103  A.  182. 

Surety  company  was  not  relieved  of  its  lia- 
bility for  teller's  willful  misapplication  of  trust 
company's  funds  by  fact  that  teller,  without 
knowledge  or  consent  of  company's  directors, 
gave  a  worthless  note  to  its  treasurer.— Id. 

V.  BIGHTS  AND  REHEDIES  OF 
SHEET'S'. 

(B)   As  to  Principal. 

9=9|82  (Pa.)  A  surety  after  payment  is  enti- 
tled to  every  remedy  which  the  creditor  has 
against  the  principal  and  to  enforce  every  se- 
curity and  all  means  of  payment  and  to  stand 
in  place  of  creditor  as  to  security  pledged,  even 
as  to  securities  taken  without  his  knowledge. — 
Beaver  Trust  Co.  v.  Morgan,  103  A.  367. 
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PRIORITIES. 

Bee  Corporations,  €=480;  Executors  and  Ad- 
ministrators, €=3289;  Mechanics'  IJens,  €=> 
195. 

PRIVATE  NUISANCE. 

See  Nuisance,  €=94-53. 

PROBATE. 

See  Wills,  «=>215-405. 

PROBATE  COURTS. 

See  Courts,  <S=5l9S. 

PROCESS. 

See  Constitutional  Law,  iS=>309;  £}minent  Do- 
main, €=>1S0;    Stipulations,  €=>14. 

n.  8EBVICE. 
(B)  Snbatltated  Service. 

<e=>78  (KJ.Sup.)  Under  Practice  Act  1903.  i 
52,  as  amended  in  1912  (Act  March  28,  1912 
[P.  L.  p.  468]),  a  summons  is  not  legally  Served 
by  slipping  a  copy  under  locked  entrance  door 
of  a  building  into  a  hall  communicating  both 
with  a  business  establishment  and  a  stairway 
to  defendant's  apartments  shut  off  by  its  own 
entrance  door. — Heilemann  v.  Clowney,  103  A. 
687. 

(B)  Retorn  and  Proof  of  Service. 

€=»I28  (N.J.Sup.)  The  abolition  of  a  return 
day  in  a  summons  by  Practice  Act  1912,  re- 
quiring that  summons  shall  be  served  "forth- 
with," abolished  the  practice  of  enlarging  the 
return  day,  where  prompt  service  could  not  be 
made,  etc.,  but  did  not  deprive  plaintiff  of  right 
to  lawful  service  on  defendant. — Heilemann  v. 
Clowney,  103  A.  087. 

<&=3i35  (N.J.Sup.)  Vnder  Practice  Act  1903. 
!S  32  as  amended  in  1912  (Act  March  28,  1912 
[P,  L.  p.  468)),  a  return  that  a  summons  was 
served  by  leaving  it  at  defendant's  "residence," 
instead  of  "usual  place  of  abode,"  is  insuffi- 
cient.—Heilemann  V.  Clowney,  103  A.  687. 

PROFITS. 

See  Damages,  €=>40 ;  Master  and  Servant,  €=> 
70;   Partnership,  <8=»9. 

PROHIBITION. 

See  Intoxicating  Liquors. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROOF  OF  LOSS. 

See  Insurance,  €=>553,  662,  665. 

PROTEST. 

See  BUls  and  Notes,  <e=>412-421,  537. 

PROVOCATION. 

See  Assault  and  Battery,  €=3GC;  Divorce,  ©=» 
46. 

PROXIMATE  CAUSE. 

See  Negligence,  <S=s»56,  82,  136. 

PUBLIC  DEBT. 

See  Towns,  «=s>4C,  49. 

PUBLIC  FUNDS. 

See  Counties.  <S=»154;  Municipal  Corpora- 
tions, €=>8til-'J68. 


PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  ^=o270-5S8, 

PUBLIC  LANDS. 

See  Navigable  Waters,  ®=337. 

PUBLIC  SCHOOLS. 

See  Schools  and  S<±ool  Districts. 

PUBLIC  SERVICE  COMMISSIONS. 

See  Bridges,  €=»33;  Carriers,  €=»18:  Stat- 
utes, €=^76;  Waters  and  Water  Courses, 
<8=>203. 

€=»2  (Pa.)  In  cases  inhere  parties  had  a  right 
to  trial  by  jury,  it  is  still  preserved  to  them  by 
Public  Service  Company  Law  July  26,  1913  (P. 
L.  1374)  art.  6.  {  29,  as  amended  by  Act  June  3, 
1915  (P.  L.  779,  782).— St.  Clair  Borough  v. 
Tamaqua  &  Pottsville  Electric  Ey.  Co.,  103  A- 
287. 

^=»7  (Pa.)  Where  a  contract  fixing  a  rate  "nn- 
Hmited"  in  time  has  been  entered  into  by  pub- 
lic service  companies,  the  state  has  the  right 
through  the  Public  Service  Commission,  not- 
withstanding its  contracts,  to  inquire  into  and 
adjust  the  rate  to  a  reasonable  basis. — St.  Clair 
Borough  v.  Tamaqua  &  Pottsrille  Electric  Ry. 
Co.,  103  A.  287. 

«=9|l  (Pa.)  In  view  of  Act  July  26,  1913  (P. 
L.  1374)  art.  5,  §  4.  the  fact  that  no  complaint 
is  made  to  Public  Service  Commission  when  a 
change  of  rate  is  filed  with  it  does  not  prevent 
any  person  affected  thereby  from  subsequently 
enteringt  a  complaint. — St.  Clair  Borough  v. 
Tamaqua  Sc  PottsviUe  Electric  Ry.  Co.,  103  A. 
287. 

€=>I4  (Pa.)  Reparation  cannot  be  awarded  by 
Public  Service  Commission  until  a  petitiua 
therefor  has  been  presented  to  it  in  the  manner 
prescribed  by  the  Public  Service  Company  Law, 
art.  5,  {  5,  and  the  company  should  not  be 
prejudiced  by  general  order  in  advance  of  a 
hearing. — Borough  of  Ben  Avon  v.  Ohio  Valley 
Water  Co..  103  A.  750. 

«=>2I  (Pa.)  Since  Act  July  26,  1913  (P.  L. 
1374),  matters  within  jurisdiction  of  the  Public 
Service  Commission,  including  the  reusonaule- 
ness  of  rates  charged  by  public  service  corpora- 
tions, must  be  determined  by  it  before  courts 
will  adjudge  any  phase  of  controversy. — St. 
Clair  Borough  v.  Tamaqua  &  PottsviUe  Electric 
Uy.  Co.,  103  A.  287. 

®=>27  (Pa.)  The  decision  of  Public  Servies 
Commission  established  by  Act  July  26,  1013 
(P.  L.  1374),  is  reviewable,  and  courts  have 
right  and  duty  of  passing  upon  the  record 
brought  up  on  appeal. — St.  Clair  Borough  t. 
Tamaqua  &  PottsviUe  Electric  Ry.  Co.,  103  A. 
287. 

<8=>29  (Pa.)  Under  Act  July  26,  1913  (P.  U 
1427,  art.  6,  8  21 )  and  Act  June  3.  1915  (P.  L. 
783),  §  30,  the  PubUc  Service  Commission  may 
become  a  party  to  the  record  by  filing  an  an- 
swer, and  may  appeal  from  superior  court's 
decree  reversing  the  commission's  order. — Pub- 
lic Service  Commission  v.  Baltimore  &  O.  R. 
Co.,  103  A.  724;  Same  t.  Central  R.  Co.  of 
New  Jer8e.v,  Id.  725;  Same  v.  Philadelphia 
&  R.  R.  Co..  Id. 

€=>32  (Pa.)  Superior  court's  review  of  find- 
inuM  of  I'ublic  Service  Commission  under  Act 
July  20,  1013  (P.  L.  1427)  art  6.  §$  22-24,  as 
amended  by  Act  June  3,  1915  (P.  li.  779),  is 
limited  to  whether  order  was  a  reasonable  ex- 
ercise of  discretion  conferred  on  commission  by 
the  statute. — Borough  of  Ben  Avon  y.  Ohio 
Valley  Water  Co.,  103  A.  744. 

PUBLIC  SERVICE  COMPANY  LAW. 

See  Constitutional  Law,  €=>313. 
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PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Public  Serrice  Commissions; 
Railroads  ;  Street  Railroads ;  Telegraphs  and 
Telephones;  Waters  and  Water  Courses,  <©:» 
198-203. 

PULLMAN. 

See  Carriers,  «=3414,  416. 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUASHING. 

See  Indictment  and  Information,  ^=>137,  140. 

QUIETING  TITLE. 

I.  RIGHT  OF  ACTION  Aim  DEFENSES. 

«»I9  (Pa.)  Prior  to  Act  June  10,  1893  (P.  L. 
415),  conferring  jurisdiction  at  law,  one  seeking 
to  remove  a  cloud  upon  his  title  to  land  was  re- 
quired to  file  a  bill  quia  timet  on  the  equity 
side,  but  may  now  avail  himself  of  either  the 
legal  or  equitable  remedy.— In  re  Bell,  103  A. 
837. 

^»23  (I'a.)  On  petition  to  show  cause  why  is- 
sue in  ejectment  should  not  be  framed  to  deter- 
mine title  to  land,  petitioner  held  to  have  such 
possession  as  to  enable  her  to  invoke  the  aid 
of  Act  June  10,  1803  (P.  L.  415),  for  the  ascer- 
tainment of  her  rights.— In  re  Bell,  103  A.  337. 

n.   PROCEEDINGS  AND  RELIEF. 

^=344(2)  (Pa.)  In  proceeding  under  Act  June 
10,  1893  (P.  L.  415),  by  party  in  possession,  to 
have  an  issue  framed  to  determine  title  as 
against  other  claimant,  admission  of  will  pur- 
porting to  devise  part  of  the  land  to  such  claim- 
ant was  error.— In  re  BeU,  103  A.  337. 

In  proceeding  under  Act  June  10,  1893  (P. 
Ii.  415)  by  one  in  possession  to  have  issue  fram- 
ed to  determine  title  as  against  other  claimants, 
fact  that  tenants  occupying  another  house  on 
lot  had  paid  rent  to  one  of  claimants  held  in- 
admiRsible  to  show  claimant's  adverse  posses- 
sion.— Id. 

€=>47(1)  (Pa.)  In  proceeding  under  Act  June 
10,  1893  (P.  L.  415),  by  one  in  possession,  to 
have  an  issue  framed  to  determine  title  agninst 
other  claimants,  the  prescribed  jurisdictional 
facts  must  be  averred  in  petition,  and  relief 
will  be  granted  if  "it  shall  appear  to  the  court 
that  the  facts  set  forth  in  the  petition  are 
true."- In  re  Bell,  103  A.  337. 

QUO  WARRANTO. 

n.  JTTRISDIOTION,    PROCEEDINGS, 
AND    REI.IEF.- 

®=>57  (N.J.Sup.)  In  quo  warranto  by  the  At- 
torney General  against  a  paid  firemen's  relief 
association,  defendnnt  connot  challenge  right 
of  earlier  association  of  volunteer  firemen  to 
exist. — Wescott  v.  Passaic  Paid  Firemen's  Re- 
lief Ass'n,  103  A.  817. 

RACE. 

See  Constitutional  T^aw,  <S=o278;  Municipal 
Corporations,  <£=>G00. 

RAILROADS. 

See  Carriers:  Commerco.  ©=38,  27;  Eminent 
Domain;  Master  and  Servant;  Street  Rail- 
roads. 

II.    RAILROAD  COMPANIES. 

<g=522l/2  (X.J.)  Under  Railroad  Act  of  1903 
(Comp.  St.  1910,  p.  4240)  §  58,  us  amended  by 


Act  March  27,  1912  (P.  L.  p.  265),  all  actions 
for  injury  by  wrongful  act  or  neglect  of  any  rail- 
road must  be  commenced  within  two  years  aft- 
er cause  of  action  accrued,  the  infancy  of  in- 
jured person  not  exempting  him  from  such 
rule.— Grabert  v.  Central  R.  Co.  of  New  Jer- 
sey, 103  A.  212. 

VI.   CONSTRUCTION,    MAINTENANCE, 
AND  EQinPMENT. 

<l=»99(l)  (B-I.)  In  Pub.  Laws  1911-12,  c.  896, 
an  act  to  eliminate  grade  crossings  "that  the 
safety  of  the  public  may  be  assured,"  the  word 
"assured"  means  to  make  certain  and  put  be- 
yond doubt.— Armour  &  C^o.  v.  New  York,  N. 
H.  &  H.  B.  Co.,  103  A.  1031. 
<S=»99(2)  (R.I.)  Pub.  Laws  1011-12,  c.  896.  pro- 
viding for  elimination  of  "grade  crossings 
*  *  * "  at  streets  named  therein,  requires 
elimination  of  all  tracks  on  the  level  of  such 
streets,  a  grade  crossing  being  the  crossing 
of  a  railroad  location  by  a  highway  on  the  level 
of  the  railroad  regardless  of  the  number  of 
tracks  laid  upon  the  railroad  roadbed  at  the 
point  of  crossing.- Armour  &  Co.  v.  New  York, 
N.  H.  &  H.  R.  Co.,  103  A.  1031. 

Pub.  Laws  1011-12,  c.  896,  providing  that 
grade  crossings  on  certain  specified  streets 
"shall  be  eliminated  and  altered,"  requires  re- 
moval of  all  tracks  on  the  streets  mentioned, 
the  word  "altered"  being  insufiicient  to  show 
legislative  intent  to  permit  continued  operation 
of  spur  tracks  infrequently  used,  where  pur- 
pose of  act  as  shown  by  title  and  other  provi- 
sions thereof  was  abolition  of  all  grade  cross- 
ings on  such  street. — Id. 

®=>99(4)  (R.I.)  The  power  to  eliminate  grade 
crossings  at  a  certain  point  includes  the  power 
to  remove  spur  tracks  at  such  points  to  an- 
other location ;  such  power  being  necessary  to 
enable  the  railroad  to  continue  serving  public 
as  a  carrier.— Armour  &  Co.  v.  New  York,  N.  H. 
&H.  R.  Co.,' 103  A.  1031. 

Where  the  decision  of  grade  crossing  commis- 
sioners, recommending  that  spur  track  be  al- 
lowed to  remain,  was  amended  by  striking  out 
such  recommendation,  the  commissionerB  were 
authorized  to  eliminate  the  spur  track,  although 
plat  filed  with  original  decision  did  not  show 
spur  track  to  be  removed. — Id. 

X.   OPERATION. 

(B)    Statutory.  BInnlclpal,  and  Official 
Rearnlatlona. 

<S=>230  (Pa.)  Operation  of  .  passenger  train 
without  a  brakeman,  as  required  by  the  Full 
Crew  Act  June  10,  1911  (P.  L.  1054)  §  5,  was 
a  violation  of  the  act,  where  dining  car  con- 
ductor, though  he  might  be  required  by  con- 
ductor to  act  as  a  brakeman,  never  performed 
duties  of  a  brakeman. — Public  Service  Commis- 
sion V.  BalUmore  &  O.  K.  Co.,  103  A.  724; 
Same  v.  Central  R.  Co.  of  New  Jersey,  Id. 
725;    Same  v.  Philadelphia  &  B.  B.  Co.,  Id. 

(D)  Injorlea    to    lilcenaeea    or   Treapasaera 
In  General. 

€=»275(1)  (B.I.)  Engineer  of  train  running  on 

a  spur  tra'-k  into  the  yard  of  a  machine  miinu- 
facturing  plant  wa.s  negligent  where  he  failed 
to  use  ordinary  care,  although  train  was  op- 
erati'd  in  the  usual  and  ordinary  way  and  ac- 
cording to  a  cust.im  established  between  rail- 
road company  and  machine  company. — Pettit 
V.  Howard  &  Bullough  American  Mach.  Co., 
10.S  A.  9!>4. 

An  engineer  who  drives  his  locomotive  at  a 
rapid  rate  of  speed  toward  a  dangerous  curve, 
near  which  plaintiff  was  unloading  a  truck  at 
a  factory,  without  giving  warning  of  approach 

and  witliout  looking  in  ■" ^ —  '"  which  train 

was  moving,  is  ncglig'  igement  of 

the  train. — Id.  "^ 
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4=»282(5)  (R.I.)  In  an  action  against  railroad 
for  negligence  causing  injury  to  a  teamster, 
evidence  as  to  a  custom  of  maintaining  a  flag- 
man in  a  switchyard,  while  relevant,  is  not  con- 
clusive on  question  of  whether  railroad  was 
negligent— Petdt  v.  Howard  &  Bullougb  Amer- 
ican Mach.  Co..  103  A.  994. 
€s»282(9)  (R.I.)  In  an  action  against  a  rail- 
road, where  the  evidence  is  conflicting,  the 
41ue8tion  of  whether  the  engineer  was  negligent 
in  approaching  a  curve  at  rapid  rate  of  speed 
without  warning  signal  of  approach  and  with- 
out looking  in  direction  train  was  moving  is 
for  the  jury.— Pettit  v.  Howard  &  Bullough 
American  Mach.  Co.,  103  A.  994. 
«=»282(13)  (N.J.)  Where  a  radiator  standing 
in  a  seemingly  secure  place  in  defendant's 
freight  house  fell  on  plaintiff,  burden  of  show- 
ing absence  of  negligence  was  not  on  defend- 
ant.— Collins  V.  Central  R.  Co.  of  New  Jersey, 
103  A.  248. 

(F)  Aecldenta  at  Croaslncs, 

^=>307(6)  (Pa.)  Railroad  must  exercise  rea- 
sonable care  in  operating  safety  gates  so  as  to 
protect  travelers  on  the  highway  from  the  cars 
and  the  gates.— Sgier  v.  Philadelphia  &  R.  Ry. 
Co.,  103  A.  780. 

«s>325(2)  (Pa.)  Where  a  pedestrian  is  deaf,  a 
higher  degree  of  care  is  imposed  upon  him  at  a 
railroad  grade  crossing. — Krenn  v.  Pittsburgh, 
C,  C.  &  St.  L.  Ry.  Co.,  103  A.  299. 
®s»326(l)  (Pa.)  One  crossing  a  railroad  track 
is  not  required  to  keep  his  eyes  fastened  uiran 
the  ground  continually  to  discover  points  of 
possible  danger,  though  he  is  required  to  observe 
where  and  bow  he  is  going  so  as  to  avoid  dan- 

fers  which  ordinary  prudence  would  disclose. — 
larsh  V.   Philadelphia  &  R.  Ry.   Co.,  103  A. 
916. 

«=»327(1)  (Pa.)  It  is  a  traveler's  duty  to  keep 
a  lookout  while  crossing  railroad  tracks,  as 
well  as  to  stop  before  attempting  to  cross. — 
Krenn  v.  Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co., 
103  A.  299. 

«=327(2)  (Pa.)  Where  engine  of  a  freight 
train  blew  its  whistle  continuously  for  at  least 
430  feet  before  place  of  accident,  and  deceased 
failed  to  stop,  look,  and  listen  immediately  bC' 
fore  crossing  track,  he  was  guilty  of  contribu- 
tory negligence.— FuUam  v.  Philadelphia  &  R. 
Ry.  Co.,  103  A.  718. 

®=>333(1)  (Pa.)  A  '  pedestrian  who  walks  in 
front  of  a  moving  train  in  spite  of  information 
afforded  by  his  sight  and  bearing,  and  is  im- 
mediately struck,  is  guilty  of  contributory  negli- 
gence.—Krenn  V.  Pittsburgh,  C,  O.  &  St.  L.  Ry. 
Co.,  103  A.  290. 

^=337(1)  (N.J.)  Where  crossing  collision 
killed  a  horse,  destroyed  a  wagon,  and  scat- 
tered its  contents,  which  were  probably  stolen, 
and  the  driver,  who  was  alone  in  charge,  was 
stunned,  jury  might  find  that  collision  was 
proximate  cause  of  loss  of  contents  of  wagon. 
— Brauer  v.  New  York  Cent.  &  H.  R.  R  Co., 
103  A.  166. 

-€=3345(4)  (Pa.)  In  action  for  personal  injury 
to  a  passenger  in  an  automobile  from  closing  of 
crossing  gates  upon  the  automobile,  variances 
between  pleading  and  proof  held  immaterial. — 
Sikorski  v.  Philadelphia  &  R.  Ry.  Co.,  103  A. 
618. 

®=>346(3)(Pa.)  The  mere  happening  of  in- 
jury to  a  passenger  in  an  automobile  from  the 
lowering  of  safety  gates  at  a  crossing  did  not 
raise  a  presumption  of  negligence. — Sgier  v. 
Philadelphia  &  R.  Ry.  Co.,  103  A.  780. 
«=>346(5)  (Pa.)  Plaintiff  is  not  required  to 
disprove  contributory  negligence,  and  unless  the 
evidence  discloses  contrioutory  negligence  of 
plaintiff  injured  at  a  crossing,  he  is  entitled 
to  ^o  to  the  jury  on  the  general  presumption 
against  it— Waltosh  v.  Pennsylvania  R.  Co., 
103  A.  50. 


<S=s>346('D  (Pa.)  Plaintiff,  in  acticMi  for  person- 
al injury  from  being  struck  by  train,  mast 
prove  defendant's  negligence  caused  the  injary. 
—Waltosh  V.  Pennsylvania  R.  Co.,  103  A.  55. 

9s>347(l)  (Pa.)  In  action  for  injury  when 
struck  by  train  at  a  crossing,  testimony  of 
plaintiff's  witness  as  to  whether  be  was  in  * 
position  where  be  could  have  heard  the  whistle 
if  it  had  been  blown  was  proper. — Waltosh  v. 
Pennsylvania  R.  Co.,  103  A.  55. 
iS=>348(3)  (Pa.)  Evidence,  in  action  for  in- 
jury to  a  passenger  in  an  automobile  driven  by 
its  owner,  when  safety  gates  at  grade  crossing 
were  suddenly  lowered  on  automobile,  held  to 
sustain  a  judgment  for  plaintiff. — Sikorski  t. 
PhUadelphia  &  R.  Ry.  Co.,  103  A.  618. 
iS=3348(3)  (Pa.)  Where  a  railroad  appliance, 
such  as  a  safety  gate,  is  in  its  proper  place 
and  performing  its  intended  function,  it  ia  pri- 
ma facie  evidence  that  it  is  under  railroad's 
control.— Sgier  v.  Philadelphia  &  R.  Ry.  Co., 
103  A.  730. 

<3=3350(2)  (NJ.)  In  action  for  death  of  plain- 
tiffs intestate  killed  by  a  car  on  defendant's 
freight  track,  held,  on  the  evidence,  that  exist- 
ence of  a  public  way  by  prescription  over  the 
track,  giving  a  legal  status  to  one  otherwise  a 
trespasser  was  within  Railroad  Act,  f  55,  was 
for  the  jury.— Drelich  v.  Brie  R.  Co.,  103  A. 
189. 

«=s>3S0(3)  (Pa.)  In  action  for  death  of  plain- 
tiff's husband,  who  to  reach  his  work  and  while 
attempting  to  cross  railroad  track  by  passing 
around  the  end  of  a  car  fell  on  a  pile  of  earth 
and  sustained  fatal  injuries,  held,  on  the  evi- 
dence, that  defendant's  negligence  was  for  the 
jury.— Marsh  v.  Philadelphia  &  R.  R.v.  Co.,  103 
A.  916. 

®=>3S0(6)  (Pa.)  In  action  for  injury  to  a 
passenger  in  automobile  about  to  cross  defend- 
ant's tracks  from  being  struck  by  a  safety  gate 
descending  upon  the  automobile,  held,  on  the 
evidence,  that  negligent  operation  of  gates  was 
for  the  jury.— Sgier  v.  Philadelphia  &  B.  Ry. 
Co.,  103  A.  730. 

®=>350(13)  (Pa.)  Where  vehicle  driver  injured 
by  locomotive  at  grade  crossing,  testified  that 
he  stopped  and  looked  before  attempting  to  cross 
the  tracks,  but  did  not  affirmatively  state  that 
he  listened,  whether  he  did  was  for  jury,  and  it 
was  error  to  direct  a  nonsuit— Waltosh  v.  Penn- 
sylvania R.  Ca,  103  A.  55. 
^=3350 (13)  (Pa.)  In  an  action  for  personal 
injury  to  a  passenger  in  an  automobile  struck 
by  a  falling  safety  gate  at  a  crossing,  held  on 
the  evidence  that  plaintiff  was  not  guilty  of 
contributory  negligence  as  matter  of  law. — 
Kgier  V.  Philadelphia  &  R.  Ry.  Co.,  103  A. 
7.30. 

®=»350(1©  (Pa.)  In  action  for  the  death  of 
plaintiff's  husband,  who  to  reach  bis  work  and 
while  attempting  to  cross  by  passing  around  the 
end  of  a  car  fell  on  a  pile  of  earth  and  sus- 
tained fatal  injuries,  held,  on  the  evidence,  that 
his  contributory  negligence  was  for  the  jury. 
—Marsh  v.  Philadelphia  &  R.  Ry.  Co.,  103  A. 
916. 

€=9350(19)  (Pa.)  In  action  for  personal  injury 
at  grade  crossing,  held,  on  the  evidence  that 
whether  plaintiff  after  crossing  the  side  tracks 
should  have  stopped,  looked,  and  listened  again 
before  going  upon  the  main  tracks,  where  he 
was  struck,  was  for  the  jury. — Waltosh  v.  Penn- 
sylvania R.  Co.,  103  A.  55. 


(O)  Injuries  to  Persons  i 


ear  Traclcs. 


€=»356(2)  (Md.)  Lumber  company  and  railroad 
which  operated  logging  railroad,  Aeitt  bound  to 
use  ordinary  care  to  avoid  injuring  lumber 
company's  employe  in  habit  of  using  hand  car 
on  tracks  to  go  to  and  from  work,  with  acqui- 
escence or  under  encouragement  of  logging 
company  and  railroad. — Kendall  Lumber  Co.  t. 
State,  103  A.  141. 
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«s»356(4)  (N.H.)  A  raUroad  to  brins  itself 
within  Iiaws  1809,  c.  75,  relieving  from  liability 
for  accidents,  doe  to  failure  to  use  ordinary 
care,    must   post   such    notices    against    tres- 

Sassing  as  an  ordinary  man  would. — Boiley  t. 
EostOD  &  Maine  B.  R.,  103  A.  660. 
Notices,  facing  a  private  way  and  forbidding 
trespassing  on  railroad  track,  held  sufficient 
to  bring  defendant  railroad  within  Laws  1899, 
c.  75,  relieving  a  railroad  from  accidents  due  to 
failure  to  use  ordinary  care.— Id. 

€=3360(2)  (N.J.Sup.)  Where  a  horse  was 
frightened  by  rapid  puffing  of  an  engine  on  a 
steep  grade  and  by  spinning  of  wheels  on  rails 
and  was  injured  and  had  to  be  shot,  owner 
could  not  recover  where  there  was  notliing  to 
show  that  noises  were  made  malidously  or 
wantonly  l)y  those  operating  engine. — Estler  v. 
Delaware,  L  &  W.  K.  Co.,  103  A-.  989. 

«ss>390  (Md.)  If  men  on  engine  by  ordinary 
care  could  have  discovered  hand  car  on  track 
in  time  to  have  stopped  train  before  collision, 
bnt  did  not  do  so,  though  deceased,  using  hand 
car,  had  been  negligent,  railroad  and  lumber 
company  which  operated  train  were  liable  for 
death.— Kendall  Lumber  Co.  v.  State,  103  A. 
141. 

4=9397(1)  (NJ.)  In  action  for  death  of  con- 
tractor's  employ^  while  going  to  worlt  across 
railroad  tracks,  an  order  to  run  trains  slowly 
past  the  point  of  work  was  properly  admitted 
in  evidence,  where  further  evidence  showed 
that  it  was  the  practice  of  the  company  so  to 
run  its  trains.— Fithlan  v.  Pennsylvania  R.  Co., 
103  A.  193. 

«ss>400(l)  (Njr.)  Evidence  held  to  present  a 
jury  question  as  to  the  negligence  of  defendant 
railroad,  whose  train  struck  plaintiff's  decedent 
while  he  was  crossing  the  tracks.— Fithlan  v. 
Pennsylvania  R.  Co.,  103  A.  193. 

4=»400(1)  (N.J.)  Where  plaintiff,  using  a  gen- 
erally used  pathway  to  station  and  anticipating 
danger  from  approaching  train,  stepped  aside 
on  grassplot  and  stumbled  over  iron  plates  pil- 
ed there  by  defendant,  whether  defendant  negli- 
gently piled  plates  there  was  for  jury.— Fedele 
V.  West  Jersey  &  S.  R.  Co.,  103  A.  208. 

Where  plaintiff,  using  a  generally  used  path- 
way to  station  and  anticipating  danger  from 
approaching  train,  stepped  aside  on  grassplot 
and  stumbled  over  iron  plates  piled  there  by 
defendant,  whether  he  occupied  pathway  un- 
der implied  invitation  was  for  jury. — Id. 

9=3400(2)  (N.H.)  Whether  there  is  any  evi- 
dence from  which  it  can  be  found  that  notices 
posted  by  defendant  railroad,  forbidding  tres- 
passing, were  not  such  as  an  average  man 
would  have  posted,  is  a  question  of  law.— Boiley 
V.  Boston  &  M.  R.  R.,  103  A.  660. 

9=9400(10)  (N.J.)  Where  plaintiff,  using  a  gen- 
erally used  pathway  to  station  and  anticipating 
danger  from  approaching  train,  stepped  aside 
on  grassplot  and  stumbled  over  iron  plates  piled 
there  by  defendant,  whether  his  failure  to  ob- 
serve plates  was  contributory  negligence  was  for 
jury.— Fedele  v.  West  Jersey  &  S.  R.  Co.,  103 
A.  208. 

9=s>400(ll)  (N.J.)  Evidence  held  to  present  a 
jury  question  whether  plaintiff's  decedent,  go- 
ing to  his  work,  struck  by  a  train  white  cross- 
ing the  tracks,  was  contributorily  negligent. — 
Fithian  v.  Pennsylvania  R.  Co.,  103  A.  193. 

(B)  Injarlea   to   Animals  on  or  near 
TraoKB. 

9=9427  (N.H.)  Demand  of  public  for  fast 
trains  is  to  be  considered  in  determining 
whether  defendant  railroad  was  guilty  of  gross 
negligence  in  fixing  running  time  of  a  train 
between  two  stations.— Boiley  v.  Boston  &  M. 
R.  R.,  103  A.  (160. 


(I)   Fires. 

«=>453  (N.H.)  Pub.  St  c.  159,  f  29,  has  no  ap- 
plication to  an  engine  operating  in  Canada, 
wiiicli  starts  a  fire  in  this  atnte,  although  the 
railroad  is  authorized  to  operate  enones  in  this 
state.— Connecticut  Valley  Lumber  Co.  v.  Maine 
Cent.  R.  R.,  103  A.  263. 

9=473  (N.H.)  Where  property  in  this  state 
was  burned,  a  cause  of  action  for  negligence 
arose  which  is  governed  by  the  law  of  this 
state,  although  the  negligent  act  occurred 
across  the  international  boundary. — Connecticut 
Valley  Lamber  Co.  v.  Maine  Cent  R.  R.,  lOfi 
A.  263. 

<&=>480(1)  (N.H.)  Where  a  bridge  spanning  the 
international  boundary  was  negligently  burned, 
the  burden  is  on  plaintiff  to  show  that  it  has  a 
valid  cause  of  action  under  the  law  of  Canada 
to  recover  for  the  part  of  the  bridge  within  that 
country.— Connecticut  Valley  Lumber  Co.  v» 
Maine  Cent  R.  R.,  103  A.  263. 

RAPE. 

See  Criminal  Law,  9=3371,  421. 

RATE. 

See  Carriers,  9=^12,  18. 

RATIFICATION. 

See  Contracts,  9=997;    Corporations,  9=M26; 
Principal  and  Agent,  9=9l71. 

REAL  ACTIONS. 

See  Ejectment;    Partition.  ' 

REBUTTAL 

See  Criminal  Law,  9=>376,  683 ;  Evidence,  9=» 
88;    Trial,  9=»63;    Witnesses,  9=s>376. 


See  Mandamus, 
9=>159. 


RECALL 

S=376;  Municipal  Corporations, 


RECEIPTS. 

See  Payment,  9=»74. 

RECEIVERS. 

See  Corporations,   9=»000,  622;    CJourts,  «=» 
475. 

IV.  MANAOEBfENT    AND    DISPOSI- 
TION OF  PROPERTY. 
(A)  Administration   in   General, 

^»86  (Pa.)  A  receiver  will  be  held  to  a  rigid 
accountability,  but  nothing  more  is  required  of 
him  than  that  he  act  in  good  faith  and  exer- 
cise the  degree  of  care  and  prudence  of  ordi- 
narily careful  men  in  similar  matters. — Penn- 
sylvania Engineering  Works  v.  New  CasUe 
Stamping  Co.,  103  A.  215. 
9=392  (Pa.)  Receiver  authorized  to  conduct 
company's  business  was  chargeable  with  knowl- 
edge of  actual  condition  of  business  as  shown 
by  books,  and  should  be  surcharged  with  any 
loss  preventable  by  proper  care  and  attention 
to  business. — Pennsylvania  Engineering  Works 
V.  New  Castle  Stamping  Co.,  103  A.  215. 
9=>95  (Pa.)  Generally  a  receiver  is  not  per- 
sonally liable  for  debts  contracted  by  him  in 
the  conduct  of  the  business,  except  in  case  of 
personal  misconduct  or  negligence. — Pennsylva- 
nia Engineering  Works  v.  New  Castle  Stamp- 
ing Co.,  103  A.  215. 

9=^99(1)  (Pa.)  An  order  to  a. receiver  to  con- 
tinue a  business  implies  authority  to  purchase 
supplies  necessary  for  that  purpose.— Pennsji- 
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vania  Engineering  Worka  ▼.  New  Caatle 
Stamping  Co.,  103  A.  215. 

Order  directing  receiver  to  continue  business 
(if  company  and  to  issue  certificates  to  enable 
purchase  of  supplies,  etc.,  authorized  him  to 
pay  current  expenses  such  as  pay  rolls,  etc., 
without  requiring  in  each  instance  a  special  or- 
der of  court.— Id. 

$^102  (Pa.)  Where  there  was  no  proof  or 
finding  that  any  loss  resulted  from  a  receiver's 
failure  to  file  monthly  statements,  as  required 
by  an  order,  he  could  not  be  surcharged,  as  to 
warrant  a  surcharge  there  must  be  a  loss  aris- 
ing from"  misconduct. — Pennsylvania  Engineer- 
ing Works  V.  New  Castle  Stamping  Co.,  103 
A.  215. 

A  receiver  was  relieved  of  any  charge  of  bad 
faith  in  failing  to  file  monthly  statement,  as  re- 
quired by  an  order,  where  he  acted  upon  th« 
advice  of  counsel. — Id. 

®=»I05  (Pa.)  A  receiver  is  not  personally  lia- 
ble merely  because  the  business  may  have  been 
temporarily  conducted  at  a  loss,  especially 
where  he  acted  in  good  faith,  and  the  loss  did 
not  resdlt  from  his  misconduct  or  neojigcnce. — 
Pennsylvania  Engineering  Works  v.  New  Cas- 
tle Stamping  Co.,  103  A.  215. 

V.  AX.LOWANOE    AND   PATMEIfT    OF 
CLAIMS. 

4s>l53  (Pa.)  Where  receiver  was  authorised 
to  conduct  company's  business,  local  taxes  paid 
by  him  during  the  receivership  were  properly 
allowed  as  a  special  claim  prior  to  distribution. 
—Pennsylvania  Engineering  Works  v.  New 
Castle  Stamping  Co.,  103  A.  215. 
$=3|54(1)  (Pa.)  Cost  of  receiver's  appeal  and 
receiver's  authorized  certificates  should  be  paid 
in  full  as  part  of  costs  prior  to  distribution. — 
Pennsylvania  Engineering  Works  v.  New  Cas- 
tle Stamping  Co;,  103  A.  215. 
«=>  1-54(2)  (N.J.Ch.)  In  a  receivership  pro- 
ceeding, the  court  may  allow,  as  a  .preferred 
claim,  a  reasonable  sum  for  compensation  to 
counsel  employed  by  the  corporation  in  good 
faith  to  prevent  the  appointment  of  a  receiver. 
— Goodyear  Tire  &  Rubber  Co.  v.  United  Motor 
Car  &  Supply  Co..  103  A.  471. 

In  a  receivership  proceeding,  counsel  fees, 
representing  services  to  the  stockholders  of  the 
corporation  instead  of  to  the  corporation  itself, 
held  not  allowable.— Id. 

4=s>l54(2)  (Pa.)  Amount  allowed  as  counsel 
fees  should  be  paid  in  full  as  part  of  costs  pri- 
or to  distribution. — Pennsylvania  Engineering 
Works  V.  New  Castle  Stamping  Co.,  103  A. 
215. 

^3>I55  (Pa.)  Where  a  business  is  being  con- 
ducted at  a  loss  a  receiver  cannot  pay  himself 
In  full  at  expense  of  other  creditors,  but  the 
debts  can  only  be  paid  pro  rata.— Pennsylvania 
Engineering  Works  v.  New  Castle  Stamping 
Co.,  103  A.  216. 

A  receiver  personally  liable  on  certificates 
and  notes  which  he  had  given  without  author- 
ity and  proceeds  of  which  had  gone  into  the 
business  had  an  equitable  claim  e<\uaX  to  that 
of  other  creditors,  but  was  not  entitled  to  pri- 
ority.-Id. 

Where  receiver  was  authorized  to  carry  on  a 
company's  business,  expense  of  audit,  and  re- 
ceiver's authorized  certificates  should  be  paid 
in  full  as  part  of  costs  prior  to  distribution. — Id. 

VII.  AOOOUNTINO    AND    OOMPENSA. 
TION. 

^^199  (Pa.)  After  payment  of  special  claims 
balance  of  fund  should  be  distributed  to  receiv- 
er to  apply  upon  his  claim  for  compensation, 
and  the  amouut  paid  watchman,  as  charged  by 
court's  order,  without  prejudice  to  receiver's 
right  .to  look  to  plant  for  balance.— Pennsylva- 
nia Engineering  Works  t.  New  Castle  Stamp- 
ing Co.,  103  A.  215. 


RECEIVING  STOLEN  GOODS. 

®=>7(6)  (NJ.Sup.)  Indictment  for  receiving, 
knowing  it  to  have  been  stolen.  125  pounds  of 
brass,  hfid  not  bad  for  indefinlteuess,  because 
not  specifying  form  and  nature  of  brass. — State 
V.  Rubin,  103  A.  390. 

RECEPTION  OF  EVIDENCE. 

See  Criminal  Law,  <s=>683,  688;  Equity, 
385;  Insane  Persons,  «=»26;  'Trial, 
47-98, 

RECOGNIZANCES. 

«=»2  (Md.)  Under  Code  Pub.  Civ.  Laws,  art 
87,  §  40,  authorizing  recognizances,  where  oral 
recognizance  was  taken  and  entered  by  clerk, 
it  was  valid,  even  under  issue  of  nul  tiel  rec- 
ord.—Albrecht  T.  State,  103  A.  443. 
i=»9  (Md.)  Practice  to  make  short  entries  of 
judgments  on  docket  applies  to  entry  of  recog- 
nizance.—Albrecht  V.  State,  103  A.  443. 

Where  a  defendant  was  convicted  and  fined, 
and  with  another  entered  a  recognizance,  which 
was  forfeited,  the  proper  judgment  was  to  or- 
der execution  for  the  fine  and  costs,  and  a  sale 
or  renewal  of  the  execution,  but  in  the  absence 
of  attack,  a  judgment  sustaining  the  validity 
of  the  recognizance  without  fixing  personal  lia- 
bility  would  be  sustained.— Id. 

RECOMMENDATION. 

See  Criminal  Law,  «=38S5. 

RECOMMITTAL 

See  Reference,  $=>1S1. 

RECORDS. 

See  Appeal  and  Error,  «=»500-685:  Oiminal 
Law,  «=»1092-1120;  Evidence,  «=>3ia  349, 
.383,  387;  Forgery,  «=3l5;  Justices  of  the 
Peace,  «=>58,  lt>4 ;  Logs  and  Logging,  ^sS; 
Vendor  and  Purchaser,  «=>233. 

RECRIMINATION. 

See  Divorce,  4=>65. 

REDEMPTION. 

See  Mortgages,  €=>594.* 

REFERENCE. 

See  Appeal  and  Error,  9=s>1022. 

m.  REPORT  AND  FINDIN08. 

®=»94  (Vt.)  It  is  not  essential  to  the  suflScien- 
cy  of  a  referee's  report  that  he  state  therein 
that  all  the  facts  appearing  in  evidence  have 
been  detailed.— McBride  v.  McNaU,  laS  A.  1022. 
4=a99(6)  (Md.)  In  an  employe's  action  for  com- 
pensation under  a  commission  contract  wherein 
the  amount  due  had  been  reported  by  an«uditor, 
an  inKtruction  that  the  auditor's  report  was 
prima  facie  correct,  and  should  not  be  chansnl 
unless  the  jury  were  satisfied  of  its  incorrectness 
by  a  fair  preponderance  of  the  evidence,  was 
erroneous. — Himmel  v.  Levinstein,  103  A.  848. 
<S=>I00(6)  (Vt.)  The  court  may  presume  regu- 
larity of  a  referee's  report  until  the  contrary 
appears.— McBride  v.  McNall.  103  A.  1022. 
^=>10\{4)  (Me.)  Recommitting  referee's  re- 
port for  correction  of  clerical  error  as  to 
amount  due  plaintiff  is  not  erroneoas,  especial- 
ly where  no  injury  to  defendant  is  shown. — 
Waldo  County  Farmers'  Union  v.  Hunt,  103  A. 
164. 

REFERENDUM. 

See  Statutes,  «s»35^. 
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REFORMATION  OF  INSTRUMENTS. 

I.  BIGHT  OF  ACTION  AKO  DEFENSES. 

«=s>3  (N.J.Ch.)  Where  a  contract  for  adver- 
tiaing  services  for  12  months  is  later  luper- 
seded  by  another  contract  for  60  months,  pro- 
cured through  misrepresentation  that  the  term 
named  was  only  12  months,  equity  will  reform 
the  contract,  even  though  the  defense  "of  fraud 
can  be  interposed  in  an  action  at  law. — Smith- 
Austermuhl  Co.  v.  Jersey  Rys.  Advertising  Co., 
103  A.  388. 

n.   PBOOEEDINOS  AND  KBUXF. 

«=345(4)  (N.J.Ch.)  In  suit  to  reform  deed, 
complainant's  evidence  held  insufficient  to  es- 
tablish satisfaotorily  there  had  been  mistake 
in  making  deed  to  his  wife  as  sole  grantee. — 
Dimler  v.  Caldwell,  103  A.  673. 

REFRESHING  MEMORY. 

See  Witnesses,  $=3255. 

REHEARING. 

Se«  Appeal  and  Error,  «=»832,  833;  New  Trial. 

'     RELEASE. 

See  Compositions  with  Creditors:  Compromise 
and  Settlement;  Dower,  9s>49;  Evidence, 
«=3370;    Payment. 

n.   CONSTRUCTION  AND  OPERATION. 

«=925  (Pa.)  The  words  used  in  a  release 
should  not  be  construed  to  extend  beyond  the 
express  consideration  mentioned  or  to  operate 
as  a  release  of  indebtedness  the  parties  did  not 
intend.— Flaccus  v.  Wood,  103  A.  549. 
<=»3I  (Pa.)  In  action  against  estate  for  per- 
sonal services  rendered  to  decedent  from  1890 
to  1908,  receipt  in  full  settlement  signed  by 
plaintiff  in  19()6  held  to  bar  recovery  for  any 
•ervices  rendered  prior  to  that  date.— BTaccus 
V.  Wood,  108  A.  649. 

RELIGIOUS  SOCIETIES. 

See  Charities.  <8=s»10;  Trusts,  <S=»158,  169; 
Wills,   ie=»13. 

«&=»4  (Pa.)  Act  May  5.  1911  (P.  L.  172),  does 
not  require  that  compliance  with  requirements 
as  to  legality  and  constitutionality  of  church 
doctrines,  etc.,  appear  in  certificate  of  incorpo- 
ration, but  only  that  tribunal  hearing  applica- 
tion shall  determine  legality  of  ecclesiastical 
laws  adhered  to. — Application  for  Charter  of 
St.  Bartholomew's  Protestant  Episcopal  Church, 
103  A.  826. 

Neither  Act  May  20,  1913  (P.  L.  242),  nor 
Act  May  1,  1007  (P.  L.  132),  require  that  their 
provisions  as  to  control  of  property  by  lay 
members  be  inserted  in  the  certificate  of  in- 
corporation of  a  religious  congregation. — Id. 

Under  application  to  incort)orate  a  church 
congrpcation,  the  questioii  whether  Act  May 
20,  r.)13  (P.  U  243),  relating  to  control  ol 
church  iJroperty  by  lay  members,  is  consti- 
tutional, was  not  determinable  where  the  re- 
strictive provisions  of  that  act  did  not  appear 
in  the  certificate  of  incorporation,  and  all 
that  the  master  and  the  lower  court  bad  to  de- 
cide was  whether  the  certificate  was  in  doe 
form  for  approval  as  a  charter.^Id. 

REMAINDERS. 

See  Life  Estates;  Powers,  4=941;  Taxation, 
<S=>807;     Wills,    «=»634. 

$=>9  (Pa.)  A  remainder  does  not  coalesce  with 
the  preceding  life  estate  where  the  remainder 
is  IcKal  and  the  life  estate  equitable. — In  re 
Price's  Estate,  103  A.  803. 


REMOVAL 

See  Fixtures,  ®=331 ;  Guardian  and  Ward,  «=» 
25;  Municipal  Corpora tftns,  €=s>165-150,  185; 
Officers,  <8=372;    Trusts,  «=>16& 

REMOVAL  OF  CAUSES. 

XV.  PREJUDICE,  I.O0AI.  INFI^lHiNOE, 
OB  DENIAL  OF  OIVII.  BIOKTS. 

«=362  (Pa.)  Const.  U.  S.  art  3,  {  2,  and  Judi- 
cial Code,  I  28,  authorizing  removal  of  causes 
were  intended  to  secure  for  controversies  be- 
tween citizens  of  different  states  a  tribunal  in- 
dependent of  local  influences  and  surroundings. 
—In  re  Sherwood,  103  A.  42. 

Right  of  removal  to  federal  court  on  ground 
of  local  prejudice  is  not  confined  to  prejudice 
which  may  affect  a  jury,  but  extends  to  those 
which  may  influence  a  judge. — Id. 

REMOVAL  OF  CLOUD. 

See  Quieting  Title. 

RENT. 

See  Landlord  and  Tenant,  <S=s>187-231,  827; 
Mines  and  Minerals,  4B970. 

RENUNCIATION. 

See  Contracts.  «=3313. 

REOPENING  CASE. 

See  Criminal  Law,  <8s>68S;    Trial,  «=s67. 

REPAIRS. 

See  Highways,  «=9l05. 

REPEAL 

See  Statutes,  <g=»15&-170. 

REPLEVIN. 

See  Sheriffs  and  Constables,  ^sslll,  140. 

TV.  PLEADINO  AND   EVIDENCE. 

®=963  (Pa.)  In  replevin  for  fire  apparatos 
motors  sold  to  defendant  borougb,  judgment 
was  properly  entered  for  plaintiff  for  want  of 
a  sufficient  affidavit  of  defense  where  the  affi- 
davit set  up  that  the  contract  of  purchase 
was  unauthorized,  but  in  no  way  denied  bis  title 
or  right  of  possession. — Hale  v.  Borough  of 
Ashland,  103  A.  1018. 

VII.   UABILITIES  ON  BONDS  AND 
UlTDEBTAKINOS. 

€=»I24(3)  (R.I.)  In  action  of  debt  upon  replev- 
in bond  for  return  of  property,  where  there  was 
no  depreciation  in  value  of  property  before 
restoration,  plaintiffs  were  only  entitled  to 
nominal  damages.— Paster  v.  Berry,  103  A.  781. 

REPLY. 

See  Pleading,  «=>165,  269. 

REPORTS. 

See  Divorce,  4=3160;  Highways,  <r>41;  Ref- 
erence, 4=394-101. 

REQUESTS. 

See  Criminal  Law,  ^s>824,  820;  Trial,  4sa 
255-267. 

RESCISSION. 

See  Cancellation  of  Instruments;  Oontracta, 
4=>253:  Exchange  of  Property,  4=>11; 
Sales,  «=>99,  127. 
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RESERVATIONS. 

See  £>eeds,  <Ss9l38,  141. 

RES  6EST/E. 

See    Evidence,    «s>118-128. 

RESIDENCE. 

See  Domicile;    Process,  i©=»78. 

RESIDUARY  CLAUSE. 

See  Wills,  <8=.587,  811,  858. 

RES  JUDICATA. 

See  Judgment,  iS=3570-680. 

RESTRAINT  OF  ALIENATION. 

See  Perpetuities. 

RESTRAINT  OF  TRADE. 

See  Contracts,  <S=»lie,  117. 

RESULTING  TRUSTS. 

See  Trusts,  «=»72. 

RETROSPECTIVE  UWS. 

See  Master  and  Servant,  $=>349;  Statutes,  4=3 
263. 

RETURN. 

See  Mandamus,  €=»164;    Process,  &=>128,  135. 

REVENUE. 

See  Taxation. 

REVERSIONS. 

See  Landlord  and  Tenant,  €=353. 

REVIEW. 

See   Appeal   and   Error;    Criminal   Law,   4= 
1023-1186. 

REVIVAL 

See  'WSlls,  <S=3l99. 

REVOCATION. 

See   Physicians   and   Surgeons,  €s»ll;    Wills, 
<S=»184,  195. 

REWARDS. 

®9ll  (N.J.Snp.)  It  is  contrary  to  public  poli- 
cy for  a  special  police  officer,  whose  duty  it 
was  to  assist  the  public  prosecutor  in  prose- 
cuting offenders  against  the  law,  to  receive 
a  reward  offered  by  private  person  for  discov- 
ery of  stolen  property.— Gray  v.  Martino,  103  A. 

Rule  of  public  policy  prohibiting  public  offi- 
cer charged  with  duty  of  prosecuting  offenders 
from  receiving  reward  has  been  relaxed  only 
where  the  legislature  for  sufficient  public  rea- 
son has  seen  fit  by  statute  to  extend  the  stimulus 
of  a  reward  to  the  entire  public  without  distinc- 
tion.— Id. 

RIGHT  OF  WAY. 

See  Easements. 

RISKS. 

See  Master  and  Servant,  <8=»208-22e,  280,  288. 

ROADS. 

See  Highways. 

ROBBERY. 

See  Indictment  and  Information,  <S=»191. 


RULE  IN  SHELLEY'S  CASE. 

See  Wills,  <S=»608. 

RULES. 

See  Appeal  and  Error,  «=a042;  Master  and 
Sen-ant,  €s»145,  278. 

SAFE  PLACE  TO  WORK. 

See  Master  and  Servant,  <8s»101,  102,  190,  278, 

SAFETY  APPLIANCE  ACT. 

See  Commerce,  4=327. 

SAURY. 

See  Master  and  Servant,  4=3'70,  SOl 

SALES. 

See  Exchange  of  Property;  Execution,  4=3236, 
247;  Executors  and  Administrators,  «=3l38; 
Infants,  4=340;  Logs  and  Logging,  4s>3: 
Mortgages,  4=»501.  510;  Municipal  Corpora- 
tions, <^=>225;  Pledges,  4=66;  Principal 
and  A«ent,  «=3l03;  Taxatiwi,  4=3665; 
Trusts,  4=3l91;    Vendor  and  Purchaser. 

I.   REQUISITES  AND  VALIDITY  OF 
CONTRACT. 

4=352(4)  (N.J.Sup.)  In  action  for  breach  of 
contract  or  covenant  to  pay  for  article  bought, 
wherein  defendant  set  up  fraud  and  imposition 
inducing  his  signature  to  contract  by  mark,  he 
might  show  that  he  could  not  write.— Oxweld 
Acetylene  Co.  v.  Rizzotti,  103  A.  989. 

In  such  case  he  might  show  that  the  paper 
was  not  read  nor  its  contents  made  known  to 
him.— Id. 

Where  defendant  set  up  fraud  and  imposition 
inducing  his  signature  he  might  show  that  when 
signing  be  refused  to  purchase  article,  and 
was  induced  to  sign  contract  by  the  statement 
of  (ilaintifTs  agent  that  it  was  a  shipping  di- 
rection for  trial  use.— Id. 

II.   CONSTRUCTION  OP  CONTRACT. 

4=»62  (R.I.)  Where  business  relations  between 
m.inufacturing  concern  and  a  company  for 
whom  it  manufactures  castingit  are  such  that, 
although  orders  were  given  from  time  to  time, 
the  time  of  delivery  and  the  amount  of  orders 
were  frequentlj'  changed  so  that  numerous  or- 
ders covering  more  than  a  year  were  in  part 
filled  and  in  part  incomplete,  relations  consti- 
tuted entire  contract— Rhode  Island  Malleable 
Iron  Works  v.  O.  K.  Nut  Lock  Co.,  103  A. 
103«. 

4=377(2)  (Conn.)  Letters  "f.  o.  b."  in  seller's 
letter  confirming  sale  indicated  agreement  by 
buyer  to  pay  freight  from  place  named.— Alder- 
man Bros.  V.  Westinghouse  Air  Brake  Co..  103 
A.  267. 

4=>79  (Coim.)  Words  in  seller's  letter  confirm- 
ing sale  "terms  sight  draft  on  arrival  at  desti- 
nation" did  not  express  agreement  to  deliver 
them  at  destination.— Alderman  Bros.  v.  West- 
inghouse Air  Brake  Co.,  103  A.  267.  • 
4=382(3)  (Conn.)  Words  in  seller's  letter  con* 
firming  sale  "terms  sight  draft  on  arrival  at 
destination"  did  not  express  agreement  that 
gooi's  should  not  be  paid  for  untU  delivered  at 
destination.— Alderman  Bros.  v.  Westinghouse 
Air  Brake  Co.,  103  A.  267. 
4=385(3)  (Pa.)  Undera  contract  by  brokers  sell- 
ing cotton  linters  "f.  o.  b.  cars  mills,"  allowing 
buyer  to  examine  stock  at  point  of  shipment, 
such  privilege  was  not  a  condition  precedent 
to  effect  of  contract,  and  might  be  exercised  or 
waived  without  affecting  its  validity.— K.  P. 
Sloan  Corp.  v.  Linton,  103  A.  1011. 
$=>88  (R.I.)  In  action  by  manufacturing  com- 
pany against  concern  for  which  it  had  manufoc- 
tured   castings,   whether  custom   of  latter  in 
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ncceptine  all  castingR  offered  It  by  former  was 
so  established  and  uniform  as  to  authorize  in- 
ference that  latter  had  agreed  to  take  all  so 
offered  it  was  for  jury. — Rhode  Island  Malleable 
Iron  Works  t.  O.  K.  Nut  Lock  Co.,  103  A. 
1036. 

m.  MODIFIOATION   OB   RE8CXS8IOH 
OF   OOHTRAOT. 

(B)   Reaclsalon  by   Seller. 

®=»99  (N.J.)  On  sale  of  brick  enough  to  com- 
plete building,  contract  is  entire,  and  a  failure 
to  pay  when  part  delirery  has  been  made  does 
not  excuse  seller  from  completing  delivery, 
where  no  time  for'  payment  is  stated  In  con- 
tract—Kelly Const.  Co.  T.  Hackensack  Brick 
Co,  103  A.  417. 

Where' contract  does  not  require  payment  for 
partial  delivery  until  whole  delivery  ia  com- 
plete, seller  cannot  complain  of  failure  to  pay 
for  partial  delivery  until  threat  of  suit,  and  is 
not  excused  from  complete  delivery  by  payment 
pro  rata  for  partial  delivery  to  avoid  litigation. 
— Id. 

iO  Reacisalon  by  Buyer. 

^=»I27  (Pa.)  Though  an  inspection  of  goods 
allowed  to  the  buyer  might  disclose  grounds  for 
rescinding  the  contract,  it  would  be  optional 
to  the  buyer  whether  to  rescind  or  not,  and 
until  rescinded  the  contract  would  remain  in 
force.— N.  P.  Sloan  Corp.  v.  Linton,  103  A. 
1011. 

ZV.  PERFORMANCE  OF  OONTKACT. 
(C)   Dell-very    and    Aceeptance    of    Qooda. 

€=>I6I(1)  (Pa.)  Without  anything  indicating  a 
contrary  intent  a  seller's  delivery  of  meat  to  a 
carrier  at  Kansas  City  in  good  condition,  prop- 
erly packed  and  refrigerated  for  delivery  at 
Pittsburgh  with  instructions  as  to  any  neces- 
sary refrigeration,  fully  performed  its  duty, 
afad  its  responsibUities  ceased  on  such  delivery. 
-Pittsburgh  Provision  &  Packing  Co.  v.  Cuda- 
hy  Packing  Co.,  103  A.  548. 
®=»I64  (Pa.)  Under  a  contract  to  deliver  coke 
to  meet  defendant's  requirements  for  a  year 
estimated  at  40,000'  tons,  to  be  shipped  in  ap- 
proximately equal  monthly  installments,  each 
delivery  to  be  treated  as  a  separate  contract, 
defendant  was  not  entitled  to  demand  delivery 
in  excess  of  3,333%  tons  a  month.— Poland  Coal 
Co.  v.  Rogers,  103  A.  659. 
®=>I72  (Conn.)  Under  a  contract  to  sell  milk 
daily  to  plaintiff,  who  was  to  go  to  the  farm 
of  defendant  and  get  it,  defendant  was  not 
relieved  of  furnishing  milk  by  the  fact  that 
farm  and  himself  were  quarantined. — Whitman 
V.  Anglum,  103  A.  114. 

^»  1 76(4)  (Pa.)  Contention  that  no  recovery 
could  be  had  for  a  breach  of  contract  of  sale, 
because  buyer  did  not  make  an  inspection,  was 
without  merit,  whore  it  sent  an  agent  to  the 
point  of  shipment  to  make  an  inspection  and 
the  goods  were  not  there  for  inspection. — ti. 
P.  Sloan  Corp.  t.  Linton,  103  A.  1011. 
®=s>l77  (R.I.)  Where  buyer  had  agreed  to  buy 
all  castings  offered  it  by  seller  under  agree- 
ment that  seller  was  to  transport  them  to 
storehouse  for  delivery,  seller  cannot  recover 
for  breach  of  contract  upon  buyer's  refusal  to 
accept  castings  when  tendered  at  shipping  room 
of  buyer's  manufacturing  plant  and  which  had 
not  been  transported  to  storehouse. — Rhode  Is- 
land Malleable  Iron  Works  v.  O.  K.  Nut  Lock 
Co.,  103  A.  1036. 

(D)  Psynaemt  of  Prlee. 

«=»I83  (N.J.)  Sale  of  Goods  Act,  §  42  (C.  S. 
p.  4657),  does  not  require  payment  with  each 
delivery,  where  deliveries  are  made  under  en- 
tire contract  for  goods,  quantity  and  character 
of  wbiah  necessitate  delivery  in  installments. — 


Kelly  Const  Co.  r.  Hackensack  Brick  Co.,  103 
A.  417. 

V.    OPERATION  AND  EFFECT. 
(A)  Tranafer  of  Title  aa  Between   Partlea. 

<g=3l99  (Conn.)  Under  Sales  Act,  g  19,  rule  1, 
and  section  22,  if  verbal  transaction  was  pres- 
ent sale  or  unconditional  contract  to  sell  whole 
of  specific  accumulation  of  brass  turnings  in  de- 
liverable condition  at  agreed  price'  per  pound, 
title  and  risk  had  passed  to  buyer  before  con- 
firmation letter  was  written  by  seller's  agent- 
Alderman  Bros.  V.  Westinghousc  Air  Brake  Co., 
103  A.  267. 

«=»200(1)  (Conn.)  By  Sales  Act,  §  19,  rule  2,  if 
at  time  of  contract  of  sale  something  remained 
to  be  done  by  seller  to  put  goods  into  deliver- 
able condition,  title  would  not  pass  till  that  was 
done.— Alderman  Bros.  t.  Westinghouse  Air 
Brake  Co..  103  A.  267. 

®=>20l(4)  (Conn.)  Delivery  to  carrier  in  ac- 
cordance with  section  46,  Sales.  Act,  is  delivery 
to  buyer  within  section  22,  though  buyer  can- 
not have  possession  of  goods  until  seller  is  paid 
as  the  act  contemplates  that  the  seller  may  at 
bis  option  reserve  the  jus  disponendi. — Alderman 
Bros.  V.  Westinghouse  Air  Brake  Co.,  103  A. 
267. 

<3=»20l(4)  (Pa.)  A  delivery  of  goods  to  a  car- 
rier in  conformity  to  a  contract  of  sale  is  de- 
livery to  the  buyer  sufBcient  to  pass  title  to 
the  goods,  the  carrier  becoming  his  agent  to 
whom  he  must  look  for  damages  in  transit. — 
Pittsburgh  Provision  &  Packing  Co.  v.  Cudahy 
Packing  Ck>.,  103  A.  648. 

®=>202(5)  (Conn.)  Whether  buyer  who  has 
agreed  to  pay  freight  pays  sight  draft  attach- 
ed to  bill  of  lading  drawn  to  own  order,  or  to 
bill  drawn  to  order  of  seller  and  indorsed  in 
blank,  his  rights  are  same;  risk  of  loss  passing 
to  him  in  first  case  aa  soon  as  goods  are  deliv- 
ered to  carrier,  and  Sales  Act,  i  22,  providing  it 
shall  pass  to  buyer  at  same  time  in  second  case 
if  seller's  purpose  was  to  secure  payment  of 
draft. — Alderman  Bros.  t.  Westinghouse  Air 
Brake  Co.,  103  A.  267. 

<8=202(6)  (Conn.)  Where  title  has  already 
passed  to  buyer  by  verbal  sale,  seller  cannot  re- 
sell e  title;  hence  effect  of  drawing  bill  of  lad- 
ing to  seller's  order  is  merely  to  reserve  jus 
disponendi- Alderman  Bros.  v.  Westinghouse 
Air  Brake  Co.,  103  A.  267. 

Words  in  seller's  letter  confirming  sale. "terms 
sight  draft  on  arrival  at  destination"  did  not 
operate  to  defer  vesting  of  title  in  buyer. — Id. 
€=>2I4  (Pa.)  Under  a  contract  for  the  sale  and 
delivery  of  the  entire  output  of  a  manufacturing 
company  to  a  buyer  who  was  to  pay  for  the 
raw  material  and  the  wages  of  production,  si- 
lent as  to  title  to  manufactured  products,  it  re- 
mained in  the  manufacturer. — Enterprise  Wall 
Paper  Co.  v.  Nilson  Rantoul  Co.,  103  A.  923. 
®=>2I6  (Pa.)  Where  the  contract  of  sale  re- 
quires delivery  at  the  place  of  destination,  the 
title  remains  in  the  seller  until  the  goods  reach 
that  point  and  the  risks  of  transportation  are 
assumed  by  him.— Pittsburgh  Provision  &  Pack- 
ing Co.  V.  Cudahy  Packing  Co.,  103  A.  54S. 
®=>2l8'/2  (Conn.)  Under  Sales  Act,  §  19,  rule 
4,  presumption  of  unconditional  appropriation 
of  goods  to  contract  of  sale  arises  from  delivery 
to  carrier  by  seller,  subject  to  provisions  of 
section  20,  as  to  reservation  of  right  of  posses- 
sion of  or  property  in  goods  shipped  to  buyer. — 
Alderman  Bros.  T.  Westinghouse  Air  Brake  Co., 
103  A.  267. 

If  goods  were  in  deliverable  condition  when 
shipped  by  seller,  presumption  arises  that  title 
passed  on  or  before  delivery  to  carrier  subject 
to  provisions  of  Sales  Act,  §  20,  as  to  reserva- 
tion of  right  of  possession  of  or  property  in 
goods  shipped  to  buyer. — Id. 

Where  evidence  did  not  show  whether  parties 
intended  title  to  pass  at  or  before  shipment. 
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court  properly  admitted  testimony  as  to  fact 
and  amount  of  shortage  in  weight  at  destina- 
tion, as  compared  with  weight  called  for  b}'  bill 
of  Inding  and  drafts,  though  testimony  tended 
to  show  loss  in  transit  and  not  deficiency  in 
shipment — Id. 

«=92l8*/2  (!*&■)  Where  the  facts  are  not  in  dis- 
pute, the  question  as  to  the  place  of  delivery 
and  when  the  title  passed  is  for  the  court.— 
Pittsburgh  Provision  &  Packing  Co.  Y.  Cuda- 
hy   Packing  Co..   103  A.  548. 

A  guaranty  that  the  meat  should  be  fresh 
was  evidence  that  the  place  of  delivery  was 
intended  to  be  the  point  of  destination,  where 
the  condition  of  the  meat  could  be  ascertained. 
-Id. 

Vn.   REMEDIES  OF  SEI.I.ER. 
(El)  Actions  for  Prte«  or  Value, 

®=>342  (Pa.)  In  action  by  importer  for  use  of 
bank  to  whom  he  had  assigned  account  repre- 
sented by  sale  as  security  for  advances,  held  that 
the  importer  had  never  had  title  or  possession 
of  goods  and  was  not  entitled  to  the  proceeds  of 
their  sale.— Perkins  v.  W.  A.  Uppincott  Co., 
108  A.  877. 

«=>347(4)  (N.J.Sup.)  Where  defendant's  sig- 
nature by  mark  to  contract  to  buy  gas  gener- 
ator was  obtained  by  fraud  and  imposition  with 
intent  to  deceive  him  as  to  purport  of  con- 
tract, without  which  he  would  not  have  signed 
it,  he  might  set  up  such  fraud  and  imposition 
in  action  for  breach  of  contract  covenant  to 
pay.— Oxweld  Acetylene  Co.  v.  Kizzotti,  103  A. 
989. 

«=)360{2)  (Pa.)  In  seller's  "action  lor  price  of 
coke  to  be  delivered  in  approximately  equal 
monthly  installments,  the  buyer  was  entitled 
to  credit  for  loss  in  purchasing  coke  to  make 
the   deficiencies   in   the   deliveries. — ^Poland 


Wo 


oal  Co.  V.  Rogers,  103  A.  659. 

(F)  Aetlons  tor  Hmjnmmu; 

«=s>384(2)  (Pa.)  In  view  of  Sales  Act  May  19, 
1915  (P.  L.  543)  i  67,  where  market  value  of 
cotton  goods  was  based  on  market  value  in  New 
Xork  City,  less  cost  of  transportation  thereto, 
a  buyer,  suing  for  breach  of  contract,  might 
prove  value  of  goods  by  proving  value  in  New 
York  City,  less  transportation.— N.  P.  Sloan 
Corp.  y.  Linton,  103  A.  1011. 

Vm.   BEICEDXES  OF  BUYER. 
(C)  Aetlona  (or  Breach  of  Contract. 

•=»4I6(1)  (Conn.)  In  action  by  assignee  of 
buyer  against  seller  of  brass  chips  for  deficien- 
cy, testimony  was  properly  admitted  that  ac- 
cumulation of  brass  turnings  was  pointed  out  to 
buyer  at  or  before  making  of  contract,  also  tes- 
timony of  seller's  agent  as  to  whole  transac- 
tion, including  custom  and  reason  for  specifying 
payment  by  sight  draft  on  arrival. — ^Alderman 
0ros.  V.  Westingbonse  Air  Brake  Co.,  103  A. 
267. 

^=»4I7  (R.I.)  In  assumpsit  for  defendant's 
breach  of  a  contract  for  sale  and  delivery  of 
cows,  evidence  held  not  to  sustain  defendant's 
contention  that  the  sale  was  conditioned  upon 
plaintiff's  receiving  and  removing  them  from 
defendant's  premises  before  a  certain  time. — 
Dressier  v.  Andrews,  103  A.  564. 

<S=»4l8a3)  (R.I.)  In  action  for  failure  to  man- 
ufacture and  deliver  castings,  plaintiff  can  re- 
cover difference  in  contract  price  and  price 
compelled  to  pay  another  concern  to  manufac- 
ture such  castings,  where  there  were  too  such 
castings  to  be  had  in  the  market.  Gen.  Laws 
1909,  c.  20,5.  I  5,  par.  3,  making  measure  of 
damages  difference  between  market  price,  being 
applicable  only  where  there  is  an  available  mar- 
ket.--Rhode  Island  Malleable  Iron  Works  v.  O. 
K.  Nut  Lock  Co.,  103  A.  1030. 


IX.   OOlTDITIOirAI.  SAX.es. 

®=>479(8)  (N.J.)  In  replevin  for  terra  cotta 
supplied  to  construction  company  and  delivered 
on  defendant's  ground,  held  that  whether  it  had 
been  sold  under  contract  of  conditional  sale  was 
for  jury.— Wildwood  Board  of  Educatioi^  t. 
Bright,  103  A.  422. 

SALESMEN. 

See  Principal  and  Agent,  €=>103. 

SALOONS. 

See  Negligence,  «=a32. 

SATISFACTION. 

See  Paymrat 

SCAFFOLDS. 

See  Master  and  Servant,  «=9ll6,  286. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Charities,  €=»12,  22;   (Tollegea  and  Univer- 
sities. 

n.  PUBUO  80ROOI.S. 
(B)    District    Debt,    Secnrltlea,    and 


ntlon. 


Tax- 


«=»I06  (DeLSuper.)  Rev.  Code  1915.  i  2294, 
authorizing  school  tax  collector  to  proceed  by 
suit  to  collect  taxes,  does  not  contemplate  a 
suit  pgainst  a  constable  having  the  goods  of  a 
taxable  under  execution  or  having  the  proceeds 
of  the  sale  of  such  goods  in  hand. — Jester  t. 
Millman,  103  A.  3.'>.'{. 

SEALS. 

See  Alteration  of  Instruments,  ^ssS,  30. 

SECURITY. 

See  Assignments,  ^=>78;   Oosts,  #s>110. 

SEDUCTION. 

n.   CRUONAL    RESPONSIBIUTT. 

$=346  (Pa.)  In  prosecution  for  seduction,  evi- 
dence held  sufS;icnt  to  corroborate  prosecu- 
trix's testimony  as  to  defendant's  promise  of 
marriage,  as  required  by  Act  March  31.  1S60 
(P,  L.  394)  I  41.— Commonwealth  v.  Weber, 
103  A,  348. 

SEGREGATION. 

See    Constitutional    Law,    ®=327S;     Municipal 
Corporations,  <©=>600. 

SELF-DEFENSE 

See  Assault  and  Battery,  9=>67. 

SEPARATE  ESTATE. 

See  Husband  and  Wife,  <8=>121-171,  24% 

SEPARATE  TRIALS. 

See  Trial,  e=>S. 

SEPTIC  TANK. 

See  Explosives,  ^=97. 

SEQUESTRATION. 

See  Divorce,  «=s>266. 

SERVANTS. 

See  Master  and  Servant. 

SERVICE. 

,S<-e  Appeal  and  Error,  €=>425;   Criminal  Law,. 
1092. 
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SERVICES. 

See  Guardian  and  Wtird,  €=931. 

SET-OFF  AND  COUNTERCLAIM. 

n.   SXrBJECT-UATTEK. 

«=»27(2)  (K.I.)  Where  building  contractor 
«ued  for  price  of  extras,  including  ]n  tlie  decla- 
ration all  sums  due  him  "under  said  contract, 
defendant  conld  recoup  her  damages  tor  defec- 
tive work,  although  plaintiff  sought  to  prove 
that  the  amounts  sued  for  became  due  under 
surh  an  alteration  of  the  original  contract  as  to 
constitute   a   new   one.— McPhlllips  v.   Durlun, 

103  A.  929.  ...  ^  A 

Where  plaintiff  sued  for  extras  incorporated 
in  a  building,  defendant  could  recoup  her  dam- 
ages on  account  of  unworkmanlike  performance 
of  the  principal  contract,  since  both  the  claim 
and  the  counterclaim  arose  out  of  the  same 
transaction. — Id. 

«=»28(2)  (N.J.Sup.)  In  view  of  Practice  Act, 
{  12,  and  District  Court  Act,  i  68,  under  sec- 
tions 60,  61,  as  to  discounts  or  set-offs,  in  paint- 
er's action  for  breach  of  contract  by  prevention 
«f  performance,  defendant's  claim  in  set-off  that 
plaintiff  improperly  abandoned  job,  so  that  de- 
fendant let  out  work  to.another  at  higher  figure, 
and  was  subjected  to  loss,  was  proper.— Mac- 
Pherson  v.  Mackay,  103  A.  36. 
«=>35(1>  (Pa.)  Unliquidated  damages  arising  ex 
contractu  from  any  bargain  may  be  set  off  under 
the  Defalcation  Act,  whenever  they  are  capable 
•of  liquidation  by  any  known  legal  standard.— 
Both  V.  Pechin,  108  A.  894. 

«=94l  (Pa.)  Statutes  of  set-off  require  that 
there  be  mutuality  both  as  to  quality,  which  is 
mutuality  of  right  with  respect  to  the  legal  rem- 
edy, and  identity  of  parties.— Hunter  v.  Hen- 
ning,  103  A.  61.  ,  .      , 

Cross-demands  to  be  mutual  must  be  shown  to 
belong  individually  to  the  defendant  with  the 
corresponding  right  to  sue  therefor  m  his  in- 
dividual name.— Id. 

«=s»44.(l)  (Pa.)  A  claim  due  from  plaintiff  and 
others  jointly  cannot  be  set  off,  in  an  action 
of  assumpsit  brought  by  plaintiff  alone,  as  to 
allow  such  a  set-off  would  compel  plaintiff  to 
pay  individually  a  debt  for  which  he  is  liable 
only  when  cafled  upon  jointly  with  others.— 
Mintz  V.  Tri-Connty  Natural  Gas  Co.,  103  A. 

285.  ,  .  .  ., 

Two  or  more  persons  sued  Jointly  may  set 
«ff  a  debt  due  by  plaintiff  to  any  one  of  them, 
and  one  of  two  joint  obligees,  with  the  consent 
of  the  other,  may  use  the  obligation  as_  an 
equitable  defense  in  an  action  by  obligor 
against  one  of  them  alone.— Id. 
^=>46(1)  (Pa.)  In  acOon  by  receiver  of  bank 
against  maker  of  note,  defendant  conld  not  set 
off  deposits  made  by  him  in  a  fiduciary  capacity 
prior  to  insolvency  of  the  bank.— Hunter  v.  Hen- 
ning,  103  A.  61. 

SETTING  ASIDE. 

See     Adoption,    «=»16:      E.xecution,     ®=>247; 
Judgment,  «=»13&-176,  384. 

SETTLEMENT. 

See    Compromise    and    Settlement;     Release; 
Paupers,  <8=>19-22;  Paymrait. 

SEVERABLE  CONTRACTS. 

See  Sales,  «=»62. 


SEWER  GAS. 


See  Explosives,  ^=s>7. 


SEWERS. 

See  Municipal  Corporations,  «=>270,  712. 

SHELLEY'S  CASE. 

See  Wills,  «=>608. 

SHERIFFS  AND  CONSTABLES. 

See  Courts,  ®=356. 

in.  POWEBS.  DUTIES,  AMD  LXABII.- 
ITIES. 

€=»lll  (Conn.)  Where  constable  with  replevin 
writ  entered  front  door  of  building  and  broke 
down  door  into  plaintiff's  apartments,  he  ex- 
ceeded his  authority,  since  where  there  are  dif- 
ferent apartments  having  a  common  outer 
door,  the  door  of  each  separate  apartment  is 
the  outer  door  wtiich  cannot  be  broken  open. — 
Fourette  v.  Griffin,  103  A.  123. 

If  the  outer  door  is  shut  and  latched,  al- 
though not  fastened,  an  officer  with  a  writ  of 
replevin  has  no  right  to  open  it  and  enter 
without  the  permission  of  the  owner.— Id. 
«=»I25(1)  (N.J.Ch.)  Power  to  amerce  sheriff 
under  1  Comp.  St.  1910,  p.  428,  §  40,  is  inde- 
pendent of  amercement  under  sections  48  and 
50,  and  penalty  thereunder  cannot  be  inflicted 
unless  the  sheriff  has  adjourned  the  sale  more 
than  twice,  or  exceeding  one  month  for  each 
adjournment;  and  other  derelictions,  such  as 
failure  to  advertise,  must  be  prosecuted  under 
other  sections.— Pierson  v.  Chardavoyne,  103  A. 
S20. 

Under  1  Comp.  St  1910,  p.  428,  S  49,  sheriff 
was  not  liable  to  amercement  for  wrongful  ad- 
journment of  execution  sale,  where  he  nuide  two 
adjournments  of  one  month  each,  by  adjourning 
from  week  to  week,  to  preserve  integrity  ol 
published  notice  of  sale,  and  avoid  readvertiae- 
ment. — Id. 

Assuming  sheriff's  adjournments  of  execution 
sale  were  excessive,  he  should  not  be  amerced, 
on  motion  on  day  preceding  sale,  without  op- 
portunity under  1  Comp.  St.  1910,  p.  428,  §  49, 
to  make  the  sale  and  be  credited  with  the  pro- 
ceeds by  bringing  them  into  court  before  entry 
of  judgment  of  amercement,  especially  where 
plaintiff  suffered  no  injury  but  delay,  and  de- 
fendants were  making  efforts  to  pay  the  debt 
before  sale. — Id. 

®=»I40  (Conn.)  Where  a  constable  with  a  writ 
of  replevin  broke  down  the  outer  door  of  an 
apartment,  without  evidence  that  the  breaking 
was  accidental,  instruction  that  if  the  locking 
of  the  door  and  its  breaking  were  practically 
simultaneous  the  officer  was  not  to  be  blamed, 
unless  he  broke  the  door  intentionally,  was_  er- 
roneous, as  misleading. — ^Fourette  t.  Oriffln, 
103  A.  123. 

SHIPPING. 

See  Wharves. 

SIDEWALKS. 

See  Munidpal  Corporations,  «=>461.' 

SIGNATURES. 

See  Alteration  of  Instruments,  ^^S;    XVauds, 
Statute  of.  <8=»115;  Wills,  <Ssb111. 

SLANDER. 

See  libel  and  Slandor. 

SLEEPING  CARS. 

See  Carriers,  €=»414,  416. 

SMOKING. 

See  Master  and  Servant,  «=»373,  376. 
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SODOMY. 

See  Indictment  and  Information,  4=9l25. 

9=>5  (Del.Gen.Sess.)  The  contention  that  an 
indictment  is  fanlty  because  it  alleges  that  de- 
fendant solicited  the  other  party  to  permit  de- 
fendant to  commit  sodomy  is  unavailing,  since 
either  party  may  be  indicted  for  the  offense. — 
State  V.  Wimer,  103  A.  752. 

A  count  in  an  indictment  for  sodomy  held  too 
indefinite  and  uncertain,  and  not  in  any  way  to 
allege  an  overt  act— Id. 

SOLE  TRADERS. 

See  Husband  and  Wife,  <S=»95. 

SOVEREIGN. 

See  Action,  «=>14;    Attachment,  «=324S. 

SPECIAL  AGENT. 

See  Principal  and  Agent,  ®=»94. 

SPECIAL  LAWS. 

See  Statutes,  «=>7d-101. 

SPECIFICATION  OF  ERRORS. 

See  Appeal  and  Error,  i3=>728-732. 

SPECIFIC  BEQUESTS. 

See  Wills,  «=»754. 

SPECIFIC  PERFORMANCE. 

.^ce  Vendor  and  Purchaser,  4=3l29. 

I.  NATURE  ANB  GBOUITDS  OF  BEK« 
EST  IN  GENEBAI.. 

«=»8  (Pa.)  The  granting  of  relief  by  chan- 
cellor is  a  matter  of  grace  and  not  of  right, 
though  the  court  must  exercise  a  legal  discre- 
tion, and  be  governed  by  equitable  principles, 
and  not  rule  the  matter  arbitrarily.— In  re 
Kutz's  Estate,  103  A.  293. 
«=>I7  (N.J.Oh.)  Lessee's  executrix  and  sole 
devisee  may  enforce  option  to  purchase  contain- 
ed in  lease.— Thommen  v.  Smith,  103  A.  25. 

II.   CONTRACTS  ENFORCEABLE. 

«s>30  (NX)  Contract  to  purchase  64,000 
acres  of  land,  price  of  3,750  acres,  worth  about 
25  per  cent,  of  whole,  to  be  ascertained  by  ar- 
bitration, cannot  be  specifically  enforced  in 
whole  or  in  part.— Davila  v.  United  Fruit  Co., 
103  A.  519. 

^s>32(l)   (Pa.)  An  agreement  lacking  in  mu- 
tuality cannot  be  enforced  by  specific  perform- 
ance.—In  re  Kutz's  Estate,  103  A.  293. 
®=>57  (N.J.Ch.)  Lessee    may    enforce    specific 

f)erformance  of  option  to  purchase  contained  in 
ease.— Thommen  v.  Smith,  103  A.  25. 

in.  GOOD  FAITH  AND  DILIGENCE. 

^=>87  (Pa.)  In  suit  for  specific  performance, 
plaintiff  must  show  that  he  has  performed,  or 
was  ready  to  perform,  his  part  of  the  contract, 
and  not  been  guilty  of  laches  or  unreasonable 
deUy.— In  re  Kutz's  Estate,  103  A.  293. 
€=390  (Pa.)  In  suit  for  specific  performance, 
plaintiff  must  show  that  he  has  not  been  guilty 
of  laches  or  unreasonable  delay.— In  re  Kutz's 
Estate,  103  A.  293. 

«=»97(1)  (Pa.)  Tender  of  performance  on 
part  01  vendee,  plaintiff,  is  prerequisite  to  a  de- 
cree for  specific  performance  of  a  contract 
for  the  sale  of  real  estate. — In  re  Kutz's  Es- 
tate, 103  A.  293. 

TV.  PROCEEDINGS   AND   RELIEF. 

€=»I2I(3)  (Pa.)  In  proceeding  to  compel 
specific  performance  of  contract  for  sale  of 
real  estate  owned  by  deceased,  where  it  ap' 


peared  that  suit  was  not  began  nntU  three 
years  after  performance  was  doe,  and  no  ten- 
der of  consideration  was  made,  and  part  of 
petitioner's  stockholders  were  opposed  to  pro- 
ceeding, refusal  of  relief  prayed  for  held  not 
error.— In  re  Kutz's  Estate,  103  A.  293. 
<8i=3l2l(4)  (NJT.Ch.)  To  enforce  specific  per- 
formance of  parol  contract  for  sale  of  realty, 
proofs  of  contract  must  be  clear  and  conrinc- 
ing.— McBvoy  v.  Brooks,  103  A.  403. 

In  suit  for  specific  performance  of  parol 
agreement  to  repurchase  vacant  lots  taken  as 
part  payment  for  residence  property  sold  de- 
fendant by  complainant,  evidence  of  positive 
engagement  to  repurchase  held  insufficient  to 
warrant  decree  for  complaint. — Id. 
«=>I2I(8)  (Del.)  In  a  suit  for  specific  per- 
formance of  a  contract  for  the  sale  of  land, 
evidence  held  not  to  sustain  the  defense  that 
the  contract  had  been  induced  by  false  repre- 
sentations as  to  the  identity  of  the  purchaser. 
—Chandler  t.  Hollingsworth,  103  A.  356. 

SPEED. 

See  Army  and  Navy,  «s»S6. 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  Liquors. 

SPLiniNG  CAUSES  OF  ACTION. 

See  Judgment,  «s»598. 

STARE  DECISIS. 

See  Courts,  «=s>  SI,  97. 

STATEMENT. 

See  Receivers,  €=3102. 

STATES. 

See  Equity,  ^=»65. 

I.  POLITICAL  STATUS  AND  RELA- 
TIONS. 

«=>4  (R.I.)  The  federal  Constitution  is  su- 
preme, and  must  govern  in  case  of  conflict  be- 
tween its  provisions  and  those  of  a  state  Con- 
stitution.— In  re  Opinion  to  the  Governor,  103 
A.  513. 

STATIONS. 

See  Railroads,  «=9282. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actiona 

STATUTES. 

See  C<xistitutional  Law. 

EV>r  statutes  relating  to  particular  subjects^  aee 
the  various  specific  topics. 

I.  ENACTMENT,  REQUISITES.  AND 
VALIDITY  IN  GENERAL. 

€=>35i/2  (Md.)  Referendum,  broadly  speaking, 
is  reservation  by  people  of  state  or  local  sub- 
division thereof  of  right  to  have  snbmitted  for 
their  approval  or  rejection  under  certain  pre- 
scribed conditions  any  law  or  part  of  law  pass- 
ed by  lawmaking  body. — Beall  v.  State,  103  A. 
99. 

<e=»35/2  (Me.)  Under  Const,  art.  4,  pt.  3,  {$  17. 
20,  held,  that  referendum  petitions  must,  when 
filed  within  90  days  after  recess  of  Legislature, 
comply  with  the  Constitution,  and  cannot  be 
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amended  after  the  expiration  of  snch  period.— 
In  re  Opinion  of  the  JusticeB,  103  A.  7Hl. 

Where  city  clerk  certified  all  signatures  on 
referendnm  petition  to  be  those  of  persons 
qualified  t*  vote  for  Governor,  snch  statement 
was  prima  facie  eTidence  of  the  fact,  and  liiii 
letter  to  Governor  stating  that  he  did  not  ex- 
amine the  voting  lists  prior  to  making  such  cer- 
tificate, did  not  overcome  the  prima  fade  show- 
ing, so  that  names  on  such  petitions  should  be 
counted. — Id. 

Where  city  derk  certified  names  on  referen- 
dum petition  to  be  those  of  persons  entitled  to 
vote  for  Governor,  his  letter  to  the  circulator 
of  the  petitions,  requesting  their  return  so  that 
he  could  examine  the  voting  list  to  determine 
whether  his  certificate  was  correct,  did  not  pre- 
clude counting  names  on  such  petitions. — Id. 

After  90  days  from  filing  petition  for  referen- 
dum, tihe  Governor  cannot  near  evidence  as  to 
whether  the  dty  derk,  having  certified  petition 
signatures  to  be  those  of  duly  (qualified  voters, 
requested  a  return  of  the  petitions  to  permit 
him  to  examine  voting  list  to  determine  wheth- 
er his  certificate  was  correct. — Id. 

Where  city  derk  certified  names  on  referen- 
dum petition  to  be  those  of  duly  qualified  vot- 
ers, though  the  Governor  was  satisfied  that  the 
circulator  of  petition  refused  the  clerk's  request 
for  a  return  thereof  to  permit  examination  of 
voting  list,  the  names  should  be  counted. — Id. 

Names  on  a  referendum  petition,  certified  by 
city  derk  who  is  one  of  the  petitioners  and 
acts  as  verifying  petitioner,  should  be  counted. 
^-Id. 

Where   a   petitioner   for   referendum   signed 

two  or  more  petitions  and  acted  as  verifying 

petitioner  on  each  of  them,  only  the  names  on 

.  the  petition  bearing  the  earliest  date  should  be 

counted. — Id. 

Where  a  verifying  petitioner's  jurat  followed 
the  clerk's  certification  on  the  blank,  the  mere 
fact  that  the  verification  bore  a  date  preceding 
the  certification  did  not  vitiate  the  petition,  and 
the  names  thereon  should  be  counted. — Id. 

Where  a  verifying  petitioner's  name  was  sign- 
ed "Ralph  Richards,'  and  the  only  petitioner  by 
the  name  of  Richards  was  R.  W.  Richards,  the 
names  on  the  petition  should  be  counted;  the 
verifying  petitioner  being  sufficiently  identified. 
— Id. 

Where  the  verifying  petitioner's  name  ap- 
peared as  "W.  W.  iTarrar,"  and  in  the  petition 
the  name  "Walter  W.  Farrar"  appeared,  the 
names  on  the  petition  should  be  counted. — Id. 

Siiice  Rev.  St.  c.  5,  f  14,  requiring  reeistration 
of  voters  by  full  name,  does  not  apply  to  the 
referendum,  signatures  on  referendum  peti- 
tions, giving  only  initials  for  Christian  and  mid- 
dle names,  should  be  counted. — Id. 

The  town  clerk's  certification  of  a  referendnm 
petition  made  on  a  typewriter  and  not  by  hand, 
was  invalid  and  the  names  should  not  be  count- 
ed since,  nnder  Bev.  St.  c.  1,  (  6,  par.  20,  it  is 
the  signature  in  handwriting  which  authenti- 
cates the  petition. — ^Id. 

After  expiration  of  90  days  within  which  ref- 
erendum petitions  must  be  filed,  the  Governor 
cannot  receive  evidence  as  to  whether  the  derk 
in  fact  personally  signed  referendum  petitions 
by  typewriter,  since  the  petitioiM  must  be  com- 
plete within  90  days. — Id. 

After  expiration  of  90  days  within  which  ref- 
erendum petitions  must  be  filed,  the  Governor 
may  hear  evidence  as  to  whether  sif^natures  on 
the  petition  are  valid  or  forged,  in  view  of  Rev. 
St.  c.  1,  i  6,  par.  20.— Id. 

The  Governor  after  90  days  within  which  ref- 
erendum petitions  must  be  filed,  may  compare 
the  names  appearing  on  petition,  although  cer- 
tified by  the  town  clerk  and  verified  by  the  peti- 
tioner, with  the  actual  voting  lists  of  the  towns. 
and  may  refuse  to  count  such  names  as  do  not 
appear  on  snch  lists.— Id. 

Where  referendum  petition  contained  100 
numbered  blank  lines,  all  filled,  with  two  signa- 
tures below,  one  of  which  was  that  of  the  veri- 


^Ing  petitioner,  the  names  on  the  petition  could 
not  be  counted,  since  the  derk's  certificate  that 
the  names  appearing  on  the  blanks  from  1  to 
100,  indusive,  were  those  of  duly  qualified  votert 
did  not  indude  the  naffl«  of  the  verifying  peti'- 
tioner.— Id. 

Under  Rev.  St.  c.  1,  i  6,  par.  20,  signature 
to  referendum  petition  by  mark  ia  valid,  and, 
when  duly  witnessed,  shoiud  be  counted.— Id. 

Where  clerk  certified  names  of  voters  on  lines 
1  to  48,  inclusive,  to  be  those  of  duly  qualified 
voters,  and  no  name  appeared  on  line  47  but 
that  of  the  verifying  petitioner  appeared  on  line 
49,  the  error  was  only  derical,  and  did  not  pre- 
vent connting  the  names  on  the  petition. — IiL 

Where  referendum  petition  with  100  lines  had 
names  on  each  line  except  25  and  91,  and  the 
verifying  petitioner's  name  appeared  in  the  first 
column  below  the  number  50,  and  the  clerk's 
certificate  showed  that  all  the  names  from  1  to 
100  were  those  of  duly  qualified  voters,  the 
names  on  the  petition  could  not  be  counted. — Id. 

Where  the  verifying  petitioner's  name  was  in- 
serted ahead  of  No.  1  on  the  petition,  which 
contained  100  lines,  and  the  derk  certified  the 
names  from  1  to  101,  indusive,  to  be  those  of 
qualified  voters,  the  names  on  the  petition 
should  be  counted.— Id. 

Failure  of  the  town  derk's  certificate  to  spec-  - 
ify  the  date  on  which  his  certificate  is  made, 
though  it  gave  the  month  and  year,  did  not  viti- 
ate  the    certificate   filed   within   the   required 
time. — Id. 

Where  jurat  of  the  officer  taking  the  oath  of 
the  verifying  petitioner  on  a  referendum  peti- 
tion bore  no  date,  or  the  month  and  year  were 
given  and  the  day  omitted,  the  jurat  was  suffi- 
cient, and  the  names  should  be  counted. — Id. 

Where  referendum  petitioner  signs  two  peti- 
tions, his  name  on  the  first  dated  petition  only 
should  be  counted.— Id. 

A  referendum  petition,  verified  by  its  circula- 
tor, who  did  not  himself  sign  it,  is  not  to  be 
counted. — ^Id. 

Where  the  petitioner  verifying  a  referendum 
petition  took  oath  before  a  notary,  the  latter's 
failure  to  attach  his  offidal  seal  did  not  vitiate 
the  verification,  and  the  names  on  the  petition 
should  be  counted,  in  view  of  Rev.  St.  c.  40,  i 
26.-Id. 

Where  Legislature  adjourned  on  April  7, 
1917,  names  on  referendum  petitions  received 
in  the  office  of  the  secretary  of  the  state  be- 
tween midnight  .Tuly  5,  1917,  and  midnight  July 
6,  1917,  should  be  counted,  in  view  of  Const, 
art.  4,  pt.  3,  i  17.— Id. 

$=»60  (B.I.)  Where  constitutionality  of  taxing 
act  is  attacked,  Supreme  Court  will  not  review 
judgment  of  Legislature  as  to  whether  the  tax 
is  imequal,  by  consideration  of  evidence,  but 
review  can  be  had  only  where  repugnancy  to 
Constitution  appears  on  the  face  of  the  act  or 
some  facts  of  which  the  court  can  take  judicial 
notice.— Manufacturers'  Mut.  Fire  Ins.  Co.  v. 
Clarke.  103  A.  931. 

n.  OENERAJ.  AMD   SFECIAIi  OB  I.O. 
OAX.  I.AWS. 

iS=»76(l)  (Md.)  In  view  of  Code,  art  23,  {  444, 
creating  the  Public  Service  Commission  and 
constituting  it  as  body  for  determining  rates 
of  public  utilities  companies,  and  repealing>  all 
laws  in  confiict  therewith.  Acts  1910,  c  341, 
prohibiting  increase  in  rates  of  utilities  compa- 
ny of  Westminster  without  the  consent  of 
mayor  or  common  council,  was  invalid  as  in  vi- 
olation of  Const,  art.  3,  {  33,  prohibiting  enact- 
ment of  a  special  law  for  any  cause  for  which 
a  general  law  makes  provision. — City  of  West- 
minster V.  Consolidated  Public  Utilities  Co., 
103  A.  1008. 

<S=>80(1)  (Md.)  Acts  1910,  c.  341,  providing  that 
existing  rates  of  a  utilities  company  for  sup- 
plying water,  gas,  and  electric  light  to  a  certain 
city  should  not  be  thereafter  increased  without 
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the  consent  of  the  mayor  and  common  council, 
fa  a  local  and  special  act— City  of  Westmin- 
ster V.  Consolidated  Public  Utilities  Co.,  103  A. 
1008. 

«8=»94(1)  (Pa.)  Act  April  20,  1917  (P.  L.  91), 
relating  to  contracts  and  liabilities  of  coun- 
tiea  and  in  terms  applying  to  all  counties  in 
state,  is  presumptively  a  general  statute. — Ken- 
nedy  v.  Meyer,  103  A.  44. 
«=!>95(1)  (Md.)  Acts  1914.  c.  197,  providing 
for  deduction  from  capital  stock  of  domestic 
fire  insurance  companies  the  amount  of  mort- 
gages on  land  within  the  state  held  by  such 
companies,  does  not  contravene  Const,  art.  3, 
i  33,  prohibiting  local  or  special  laws  relating 
to  taxation. — City  of  Baltimore  v.  German- 
American  Fire  Ins.  Co.  of  Baltimore  City,  103 
A.  980. 

*=»I04  (Pti.)  Act  April  20,  1917  (P.  L.  91), 
partly  validating  contract  of  county  for  tun- 
nel work  entered  into  under  Act  May  11,  1909 
(P.  L.  506),  subsequently  declared  unconstitu- 
tional, held  not  local  or  special  law  in  violation 
of  Const  art.  3,  §  7,  and  valid. — Kennedy  v. 
Meyer,  103  A.  44. 

m.   SITBJECTS  Airo  TITI.es  of  ACTS. 

•<8=»II4(2)  (N.J.Sup.)  Act  March  15,  1916  (P. 
L.  p.  97),  entitled  "An  Act  creating  a  work- 
men's compensation  aid  bureau  in  the  depart- 
ment of  labor,"  is  not  in  conflict  with  Const, 
art  4,  S  7,  par.  4,  requiring  that  every  law 
shall  embrace  but  one  subject,  expressed  in  its 
title, — Murphy  v.  George  Brown  &  Co.,  103  A. 
28. 

<e=»ri5(8)  (N.J.Ch.)  Act  March  3,  1915  (P.  L. 
1915,  p.  61),  entitled  "An  act  amendatory  of 
and  supplemental  to  an  act  entitled  'An  act 
directing  the  descent  of  real  estates,'  approved 
April  16,  1846,"  abolishing  dower  and  curtesy, 
violates  Const,  art  4,  |  7,  pi.  4,  requiring  law 
to  embrace  but  one  object  expressed  in  its  ti- 
tle.—Reese  V.  Stires,  103  A.  679. 
«=»I2I(1)  (Md.)  Acts  1916,  c.  704,  t  184.  re- 
quiring licenses  of  construction  firms,  held  not 
invalid,  under  Const,  art.  3,  {  29,  as  not  being 
within  title  of  act,  in  view  of  Code  Pub.  Civ. 
Laws,  art  1,  t  7.— State  v.  Case,  103  A.  509. 

IV.  AMENDMIiirr.  REVISION,  AITO 
CODIFICATION. 

93»I40  (N.J.)  An  amendment  of  a  statute  must 
be  exhibited  either  by  express  words  or  reason- 
able implication.— Old  Etominion  Copper  Min- 
ing &  Smelting  Co.  v.  State  Board  of  'Taxes  and 
Assessments,  103  A.  79. 

V.   REPEAI.,    SUSPENSION,    EXPIRA. 
TION.  AND  REVIVAL. 

9=9 1 59  (Conn.)  There  are  no  exceptions  to 
the  proposition  that,  if  two  statutes  are  ex- 
pressly contrary,  the  later  is  the  law.— Appeal 
of  Young,  103  A.  6.^9. 

4=9161(2)  (Md.)  If  snsbt-quent  act  can  be  made 
by  any  reasonable  construction  or  intendment 
to  stand  with  the  previous  legislation,  such 
construction  will  always  be  adopted,  especial- 
ly when  the  acts  are  passed  by  the  same  ses- 
sion of  the  Legislature. — City  of  Baltimore  v. 
German-American  Fire  Ins.  Co.  of  Baltimore 
City,  103  A.  980. 

€=>I66  (Pa.)  A  later  statute,  merely  re-enact- 
taig  a  former  one,  does  not  repeal  an  intermedi- 


ate act,  qualifying  and  limiting  the  first  stat- 
ute,  but  sach  intermediate  act  remains  in  force, 
qualifying  the  new  act  as  it  did  the  first— In 
re  Toner's  EsUte,  103  A.  541. 
«=3l70  (Md.)  Iawb  1910,  c.  109,  intended  to 
repeal  and  re-enact  with  amaidmento  certain 
sections,  including  section  286,  art  4,  Code  Pub. 
Loc.  Laws,  as  amended  and  re-enacted  by  Laws 
1898,  c.  123,  held  legally  enacted.— Swann  y. 
City  of  Baltimore,  103  A.  441. 

VI.  CONSTRUCTION  AND  OPERA- 
TION. 
(A)  General  Rules  of  Comstraettoa. 

®=»I8I(1)  (Conn.)  When  once  the  legislative 
will  is  discovered,  the  courts  are  not  at  liberty 
to  disregard  it  by  invoking  avy  rule  of  con- 
struction.—Appeal  of  loung,  103  A.  639. 
«s>206  (N.J.Ch.)  In  construing  a  statute  it 
is  necessary  that  force  be  given,  if  possible, 
to  every  portion  thereof.— Beardsley  v.  Wright, 
103  A.  809. 

^^2 1 1  (R.I.)  In  construing  an  ambiguous  pro- 
vision of  a  statute,  the  title  of  the  act,  as  well 
as  other  provisions  thereof,  may  be  considered 
in  ascertaining  legislative  intent — Armour  & 
Co.  V.  New  York,  N.  H.  &  H.  R.  Co.,  103  A. 
1031. 

<S=>222  (Pa.)  A  statute  will  not  be  construed 
as  changing  the  common  law  beyond  what  is 
expressly  stated  or  necessarily  implied,  and  in 
doubtful  cases  the  presumption  is  that  no 
chauRe  was  intended.— Johnston  v.  Knipe,  103 
A.  957. 

^^9227  (SJ.)  In  a  statute  prescribing  the  ex- 
ercise of  the  powers  of  municipal  government; 
the  word  "shall"  is  imperative,  and  imports  ab- 
solute obligation,  unless  a  different  meaning  is 
conclusively  required  by  the  context— Foley  v. 
City  of  Orange,  103  A.  743. 
^9230  (Me.)  The  Legislature  in  amending  > 
statute  is  presumed  to  have  had  in  mind  the  de- 
cisions construing  the  former  statute. — Webber 
V.  Granville  Chase  Co.,  103  A.  13. 

(B)  Partlenlar    Claasea   of   Statatea. 

«=324l(2)  (N.J.Sup.)  A  penal  statute  must  b« 
srtictly  construed,  and  will  not  be  held  to  in- 
clude other  offenses  by  intendment — Pennsyl- 
vania R.  Co.  ▼.  FuceUo,  103  A.  988. 

(C)  Time  of  Taklngr  KITect. 

«=9248  (Md.)  Const   art.   IG,    H   1-4.   as  to 

referendum,  neld  not  applicable  to  Acts  1917. 
c.  13,  as  to  sole  of  intoxicants  within  limits  of 
named  county,  so  that  section  19  of  act  de- 
claring that  it  should  go  into  effect  immediately 
was  authorized  by  Const  art.  3,  §  31.— Beall 
V.  State,  103  A.  98. 

<g=>255  (N.J.)  Under  revision  of  1912  (P.  U 
1912,  p.  809),  relating  to  maintenance  of  public 
roads,  and  providing  that,  after  first  county 
road  was  constructed  "under  this  act"  board  of 
chosen  freeholders  should  appoint  qualified  civil 
engineer,  etc.,  such  words  related  to  date  of 
passage  and  approval  of  prior  act  known  as 
revision  of  1906  (P.  L.  1905.  p.  94),  and  its 
supplements.— King  r.  Smith,  1(^  A.  191. 

<D)  RetraaetlTe  Operatloa. 

0s»263  (N.J.Sup.)  A  statute  will  be  given  a 
prospective  effect,  unless  there  are  words  con- 
tained therein  expressing  a  contrary  intent — 
Monahan  v.  Matthews,  103  A.  40. 
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CONSTITUTION. 
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LAWS. 

1849,  ch.  22& 130 

1898,  ch.  123 441 

1898,  ch.  123,  I  ai4 137 

1898,  ch.  123,  I  316 137 

1898,  ch.  123  «  315«  add- 
ed by  Laws  1914,  ch. 

107)  137 

1908,  ch.  79,  §  15 104 

1908,  ch.  141 447 

1906,  ch.  695 435 

1910,  ch.  109 441 

1010,  ch.  109,  §  286 441 

1910,  ch.  341 1008 

1912,  ch.  163 461 

1912,  ch.  599.   Repealed 

by  Laws  1914,  ch.  841. .  133 

1914,  ch.  107 137 

1914,  ch.  197 980 

1914,  ch.  324 133 

1914,  ch.  528 980 

1914,  ch.  633 570 

.1914,  <A.  .800. 476,  478 

1914,  ch.  800,  S  55 478 

1014,  ch.  841  133 

1916,  ch.  704,  §  184 569 

1917,  ch.  13 99 

1917,  ch.  13.  I  19 90 

1917,  ch.  841 133 

NEW    HAMPSHIRE. 

PUBLIC    STATUTES    1901. 

Ch.  56,  §§26.  27 308 

Ch.  159,  §  29 263 

Ch.  175,  §§  3,  4 307 

Ch.  191,   §S   8-13 658 

Ch.  203,  §3 977 

Ch.  230,  8  5 312 

Ch.  245,  I  11 943 

Ch.  277,   §  1 283 

LAWS. 

ISOO,  ch.  75 660 

1911,  ch.  163,  §  1 312 

1911,  ch.  172,  §  1 1006 

NEW   JEBSET. 

CONSTITUTION. 

Art.  4,  §  7,  par.  S 28 

Art.  4,  i  7,  pi.  4 28,  679 

COMPILED  STATUTES 
1910. 

Volume  1. 

Page  223 682 

Page  260, 1  53 682 

Page  428,  §§  48-30 820 

Page  444,  §  87 177 

Yolume  2. 

Page  1671,  §§  109.  110. . .  912 

Page  1620,  §  31a 79 

Page  1686,  |  56 266 

Page  1757,  |  37 807 

Page  1766,  §  65 238 

Pages  1781,  1813,  {§  109, 

2i20 685 

Page  1862,  §  134 179 

Page  1863,   §   136 173, 

203,  1043 

Page  1867,  §  144 179 

Pages  1970,  1971,  1977,  §§ 

60,  61,  68 36 

Page  2021 31 

Page  2021,  §7 856 

Page  2085,  §  25 242,  375 

Page  2040,  §28 673 

Page  2208,  §4 179 

Page  2218,  §4 178 

Page  2430 817 

Page  243.3,  §4 817 

Page  2442 817 


Volume  3. 

Page  3175,  II 18 

Page  3223 381 

Page  3315,  |3« 18 

Page  3420. 1000 

Page  3426.  §1 1,  22 249 

Pages  3746,   87'47.    (§   98, 

104,  105 ;!....  862 

Page  4067,  §  62.    Amended 

by  Laws  1912,  p.  468. . .  687 

Page  4240,  f  40 694 

Page  4245,  |  56 189 

Page  4246,  §  58.    Amended 

by  Laws  1912,  p^  266. . .  212 

Volume  4. 

Page  4390,  §  21 419 

Page  4470,  §  92a 186 

Page  4648,  §4 987 

Page  4667,  §  42 417 

Page  5089,  I  10 392 

Pages  5134,5141,  §§  63,  66  170 

Page  5312 256 

Page  6653    988 

Page  5797,  §§  12-20 853 

Page  5866,  §22 809 

LAWS. 

1817,  p.   8 187 

1846,  p.  179 692 

1846,  p.  179,  §§  7,  » 692 

1857,  p.  16 988 

1871,  p.  44 419 

1880,  p.  255 1000 

1884,  p.  44 254 

1884,  p.  49,  I  9 254 

1884,  p.  232. 79,  690 

1800,  pk  630 405 

1892,  p.  136 79 

1898,  p.  310,  I  159 40 

1900,  p.  425 692 

1901,  p.  31 79 

1901,  p.  31.    Amended  by 

Laws  1906,  p.  31 690 

1908,  p.  .394 170 

1903,  p.  400,  §  10, 392 

1903,  p.  428.../ 170 

1903,  p.  436,  §66 170 

1903,  p.  673,  §55 189 

1»)5,  p.  94 191 

1906,  p.  31 690 

1906,  p.  644 413 

1908,  p.   235 386,  411 

1911,  p.  134..  176, 184,  688,  803 
1911,  p.  134.    Amended  by 

Laws  1913,  p.  302. .  .28,  674 
1911,  p.    136,    §    2,    per. 
H(a).    Amended  by  Laws 

1913,  p.  302 860 

1911,  p.  139,  par.  12. 
Amended  by  Tjaws  1913, 

p.  302. 606 

1911,  p.  143,  §  20 190 

1911,  p.  143,  par.  21 688 

1911,  p.   462 245,  386 

1911,  p.  465.  Amended  by 
Laws  1914,  p.  170 ;  Laws 
1916,  p.  216. 40 

1911,  p.  472,  §  12 401 

1912,  p.  113 411 

1912,  p.  265 212 

1912,  p.  379,  §  12 36 

1912,  p.  468 687 

1912,  p.  643 245 

1912,  p.  643,  §  4.  Amend- 
ed by  Laws  1916,  p.  494  743 

1912,  p.  809 191 

1913,  p.  302.  .28,  674,  696,  860 

1913,  p.  836,  §  4.  Amend- 
ed by  Laws  1916,  p.  494  678 

1914,  p.  170 40 

1914,  p.  267 818 

1914,  p.  410 171 

1915,  p.  61 679 

1915,  p.  182. 677,  999 

1916,  p.  184,  {7 396 


1915,  p.  292.  {  8,  subsec.  3  180 

1915.  p.  494 678,  743 

1916,  p.  666 39() 

1915,  p.  631,  I  12 401 

1915,  p.  6^ 406 

1916,  p.  97 28 

1916,  p.  196b  I  24 412 

1916,  p.  216 40 

1916,  p.  306 245 

1916,  p.  514 411 

PENNSYLVANIA. 

CONSTITUTION. 

Art  1,  §  1 44 

Art.  1,  i  11 500 

Art  3,  |§  7,  11 44 

Art.  9,  I  7 44 

Art.  9,  I  10. 605 

PURDON'S  DIGEST  OF 

LAWS. 

(Thirteenth  Edition.) 

Volume  3. 
Page  3337 730 

LAWS. 

1705  (1  Smith's  Laws,  p. 

49) 8M 

1705  (1    Smith's  Laws,  p. 

58.  §  4)  • 537 

1760  (1  Smith's  Laws,   p. 

284)  592 

1773  (1   Smith's  Laws,  p. 

422,  §  1).     Amended  by 

Laws  1803,  p.  108,  §  1..     63 

1789  (2  Smith's  Laws,   p. 
462)  592 

1790  (2  Smith's  Laws,  p. 
526) 592 

1832,  p.  138,  §  13 614 

1833,  p.  249 533 

1833,  p.  250,  I  10 727 

1836,  p.  556,  8  6 603 

1836*  p.  700,  113 610 

1848,  p.  536 954 

1854,  p.  21 682 

1855,  p.  331,  1 10 541 

1857,  p.  39 610 

1860,  pp.  394,  450,  §|  41, 

7T  . •  ■  348 

lSGi,"'^'Bs'.'.'.'.'.'.'.'.'.'.'.'.'.'.  554 

1864,  p.  324 592 

1866,  p.  354 502 

1866v  p.  723 303 

1871,  p.  1360 303 

1874,  p.  73 303 

1874,  p.  81.  §16 991 

1874,  p.  112 302 

1877,  p.  38 730 

1879,  p.  88 735 

1881,  p.  20 280 

1885,  p.  259 541 

1887,  p.  159,  $  6e 1014 

1889,  p.  173 641 

1891,  p.  119 822 

1891,  p;  176 721 

1891,  p.  287 1014 

1898,  p.  7 280 

1893,  p.  52 594 

1803,  p.  106,  I  1 63 

1893,  p.  344 964 

1893,  p.  416 337 

1896,  p.  114 541 

1896,  p.  836 662 

1897,  pp.  67,  68,  §§  2,  4. . .  537 

1897,  p.  194 606 

1897,  p.  213 735 

1901,  p.  194,  §  38 957 

1901,  p.  194,  §§  56,  59. . .  602 
1903,  p.  12 822 

1906,  p.  62 544 

1907,  p.  132 826 

1907,  p.  440 610 
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1909,  p.  283,  I  1 288 

1909,  p.  284,  17 283 

1909,  p.  506 44 

1911,  p.  70 894 

1911,  p.  172 826 

1911,  p.  244 562 

1911,  p.  279 618 

1911,  p.  279,  J  2 730 

1911,  p.  756 846 

1911,  p.  1054,  §5 724 

1913,  pp.  242,  243 826 

1913,  p.  336,  81 991 

1913,  p.  1374 287,  969 

1913,  p.  1874,  art.  6, 1  4. .  287 
1913,  p.  1374,  art.  6,  {  29. 
Amended  by  Laws  1915, 

pp.  779,  782 287 

1918,  p.  1377,  art.  2,  8  1. .  372 
1913,  p.  1402,  art  5,  8  5.  •  750 
1913,  p.  1427,  art.  6,  8  21  724 
1913,  p.  1427,  art.  6,  88 

22-24 744 

1918,  p.  1427,  art.  6,  88 
22-24.  Amended  by  Laws 
1916,  p.  779 744 

1915,  p.  286 500 

1916,  p.  483 285 

1«16,  p.  483,  12 290 

1915,  p.  486,  I  20 953 

1915,  p.  543,  I  67 1011 


1916,  p.  689 091 

1916,  p.  786 851 

1915,  p.  788,  8  301 351 

1915,  p.   779 287,  744 

1915,  p.  782 287 

1915,  p.  783,  8  80 724 

1915,  p.  878 696 

1917,  pw  91 44 


RHODE  ISLAND. 

OONSTITUTION. 

Amend,  art.  12,  8  2 618 

Art.  1,  I  2 981 

Art.  1,  88  6,  10 985 

GENERAL  lAWS  1909. 

Ch.  84  ■. .  484 

Ch.  123,12 9M 

Ch.  148,  8  1-    Amended  by 
Laws  1911-12,  ch.  697, 

8  1. 795 

C5h.  247,  18  8,  10 739 

Ob.  265,  I  5,  par.  3 1036 

Ch.  278,  S3 718 

Ch.  283,   8  18 934 

Ch.  283,  I  14 1029 

Ch.  289.  113 739 

Ch.  289,  8  25 3 


Ch.  288,   8   11-     Amended 

by  Laws  1909-10,  ch.  428  229 
Ch.  298,.8  17 226,  713 

LAWS. 

1909-10,  ch.  426 229 

1911-12,  ch.  697.  8  1 795 

1911-12,    ch.    769,    »    39. 

Amended  by  Laws  1911- 

12,  ch.  784,  5  5 931 

1911-12,  ch.  784,  8  5 931 

1911-12,  ch.  831 1023 

1911-12,  ch.  831,  arc  2,  88 

10-12 833 

1911-12,  ch.  881,  art.  3,  8 

21.... ........:  965 

1911-12,  ch.  896 1081 

1915,  ch.  1268 786 

1915,  ch.   1278 936,  998 

1915,  ch.  1278,  §18 935 

1916,  ch;  1354,  §17 962 

VERMONT. 

PUBLIC  STATUTES. 

1266   825 

1982   259 

3037   1020 

LAWS. 
1912,  No.  99,  8  59 1020 


STIPULATIONS. 

«=»I4(7)  (N.J.)  Stipulation  as  to  facts  as  if 
proven  pro  and  con  by  expert  witnesses,  with- 
out naming  witnesses,  and  without  reservation 
as  to  their  character  or  credibility,  is  lawful 
evidence  on  which  to  determine  damages. — Fer- 
ber  ▼.  Cona,  103  A.  471. 

STOCK. 

See  Corporations,  «=>82,  168. 

STOCKHOLDERS. 

See  Corporations,  ®=>181,  629. 

STOLEN  GOODS. 

See  Receiving  Stolen  Goods. 

STREET  RAILROADS. 

See  Carriers,  «=al2. 

I.  E8TABUSHMENT.  GONSTRUOnON, 
AND  MAINTENANOE. 

4s>22(3)  (Pa.)  That  a  borough  made  no  effort 
for  12  years  to  question  a  street  railway's  right 
to  occupy  a  highway  formerly  in  a  township 
from  which  borough  had  been  set  off  was  strong 
evidence  of  its  acquiescence  in  street  railway's 
claim  to  rightful  occupation  of  the  highway.— 
Pittsburgh  Rys.  Co.  v.  Borough  of  Carrick.  103 
A.  106. 

9=>24(1)  (Pa.)  The  manner  in  which  town- 
ship's consent  is  given,  where  it  is  requisite,  is 
not  important  if  the  fact  of  its  being  given 
clearly  appears,  and  in  such  cases  a  formal  res- 
olution should  be  duly  recorded  in  minutes  of 
meeting. — Pittsburgh  Rys.  Co.  v.  Borough  of 
Carrick,  103  A.  106. 

Where  consent  of  township  supervisors  to 
street  railroad's  occupation  of  street  was  evi- 
denced by  written  instrument  duly  signed  and 
recorded  by  them,  their  failure  to  have  a  min- 
ute thereof  entered  upon  their  own  records 
could  not  invalidate  the  consent. — Id. 

Even  in  cases  where  the  consent  of  a  town- 
ship to  a  street  railroad's  occupation  of  a 
street  has  not  been  obtained  in  advance,  as  it 


should  have  been,  there  may  be  a  subsequent 
ratification. — Id. 

^=328(4)  (Pa.)  Street  railway  granted  a  right 
to  lay  switches,  sidings,  and  turnouts  in  a  cer- 
tain street  in  a  township  afterwards  included 
within  the  limits  of  a  borough  had  the  right  to 
lay  switches  from  tracks  over  cartway  ami  side- 
walks to  its  car  bam.— Pittsburgh  Rys.  Co.  v. 
Borough  of  Carrick,  103  A.  106. 
®=s>28(6)  (Pa.)  Widening  of  a  borough  street 
did  not  limit  the  rights  of  a  street  railroad  to 
maintain  tracks  and  switches  in  street  to  the 
width  of  the  original  street,  but  gave  it  rights 
in  the  street  as  widened.— Pittsburgh  Rys.  Co. 
T.  Borough  of  Carrick,  103  A.  106. 

9s>36  (Pa.)  Street  railroad  having  power  to 
construct  ^switches  from  its  tracks  into  its  car 
bam  should  lay  them  so  as  to  cause  the  least 
possible  inconvenience  to  travel. — Pittsburgh 
Rys.  Co.  T.  Borough  of  Carrick,  103  A.  106. 

<=»39  (Pa.)  Since  Public  Service  Company 
Law,  courts  have  no  jurisdiction  as  to  issues 
involved  in  opening  a  street  at  grade  over  street 
railway  tracks  until  appeal  from  order  of  Pub- 
lic Service  Commission,  when  court's  powers  are 
restricted  by  the  act  and  the  rules  as  to  review 
of  facta.— Pittsburgh  Rys.  Co.  v.  City  of  Pitts- 
burgh, 103  A.  959. 

Where  no  application  by  city  for  certificate  of 
public  convenience  in  improving  street  at  street 
railway  grade  crossing  had  been  made,  as  re- 
quired by  Public  Service  Company  Law,  court 
bad  no  jurisdiction  on  the  merits,  as  issues 
were  within  jurisdiction  of  Public  Service  Com- 
mission.— Id. 

®=957(2)  (Pa.)  In  case  of  any  irreconcilable  con- 
troversy, a  court  of  equity  would  have  jurisdic- 
tion to  determine  reasonable  occupancy  of 
street  by  street  railroad.— Pittsburgh  Rys.  Co. 
V.  Borough  of  Carrick,  103  A.  106. 

n.  REGULATION  AND  OPERATION. 

®=>8I(5)  (Pa.)  The  greater  the  speed  of  a 
street  car  the  greater  the  degree  of  care  re- 
quired in  giving  warning  when  approaching  a 
crossing. — ^Jerdon  v.  Philadelphia  Rapid  Trans- 
it Co.,  103  A.  733. 

®=398(1)  (Conn.)  An  employ^  walking  behind 
his  master's  automobile  truck  driven  along  de- 
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fendant's  trolley  track  opon  meeting  a  car  is 
entitled  to  assume  that  tne  driver  of  the  truck 
and  the  molorman  operating  the  car  will  act 
with  ordinary  prudence  and  so  regulate  their 
conduct  as  not  to  collide.— Stroanick  v.  Con- 
necticut Co.,  103  A.  755. 
®=s>98(6)  (Pa,)  One  about  to  cross  tracks  of 
street  railroad  at  public  crossing  may  assume 
that  car  will  approach  crossing  with  due  care, 
and  need  not  assume  that  motorman  will  not 
attend  to  his  duties.— Patterson  v.  Pittsburgh 
Rys.  Co..  103  A.  547. 

«=s>98(6)  (R.I.)  Pedestrian  about  to  cross 
street  car  track,  being  warned  back  by  motor- 
man,  and  stepping  back  a  short  distance,  was 
bound  to  take  notice  that  car  in  rounding  cor- 
ner would  project  beyond  rails,  and  could  not 
recover  for  injuries  when  she  failed  to  step 
back  far  enough. — Mignault  v.  Rhode  Island 
Co.,  103  A.  716. 

^s>98(7)  (Pa.)  One  who  stepped  in  front  of  a 
moving  trolley  car  when  it  was  so  near  that 
a  collision  was  unavoidable,  although  he  was 
aware  of  its  approach,  was  guilty  of  contribu- 
tory negligence,  defeating  a  recovery  for  per- 
sonal injury. — Stockton  v.  Philadelphia  Rapid 
Transit  Co.,  103  A.  922. 

<S=98(8)  (Pa.)  Plaintiff,  in  action  for  injury 
when  struck  by  a  trolley  car  at  a  crossing  on  a 
clear  night  when  car  was  visible  for  two  blocks 
from  crossing,  and  which  must  have  been  seen 
had  he  looked  before  crossing  was  negligent. — 
Jerdon  v.  Philadelphia  Rapid  Transit  Co.,  103 
A.  733. 

<=399(7)  (Pa.)  Where  plaintiff,  driving  a  mo- 
torcj-cle  at  three  or  four  miles  per  hour,  look- 
ed just  before  crossing  track  and  saw  a  mov- 
ing street  car  20  to  30  feet  away,  and  pro- 
ceeded to  cross  and  was  struck,  he  was  guilty 
of  contributory  negligence.— Di  Orio  v.  Phila- 
delphia Rapid  Transit  Co.,  103  A.  828. 
4=9 1 03(3)  (R.I.)  Where  when  motorman  of 
street  car  discovered  vehicle  on  track  the  car 
was  moving  at  such  speed  that  it  was  impos- 
sible to  avoid  a  collision,  the  last  clear  chance 
doctrine  was  properly  not  submitted  to  the 
jury.- Cipolla  v.  Rhode  Island  Co.,  103  A.  700. 
^9 1 12(3)  (Pa.)  There  is  presumption  that  one 
killed  while  crossing  street  railroad's  tracks  at 
public  crossing  was  duly  careful  of  his  own 
safe^.— Patterson  v.  Pittsburgh  Rys.  Co.,  103 

«=s>ll4(l)  (R.I.)  In  suit  by  driver  of  tip  cart 
for  injuries,  and  by  owner  of  cart  for  damages 
thereto,  occasioned  by  a  collision  with  defend- 
ant's electric  car,  conflicting  and  confused  evi- 
dence as  to  defendant's  negUgence  held  to  war- 
rant verdict  for  each  plaintiff.— McNally  v. 
Rhode  Island  Co..  103  A.  305. 
4=3 1 14(5)  (Me.)  Evidence  that  plaintiff  who  in- 
tended to  enter  rear  door  of  the  pay-as-you- 
enter  street  car  was  injured  by  opening  of  front 
door  while  passing  by  it,  etc.,  held  not  to  estab- 
lish street  railroad's  negligence. — Murray  v. 
Cumberland  County  Power  &  Light  Co.,  103 
A.  66. 

^9 1 14(6)  (N.X)  Motorman'a  failure  to  sound 
signal  bell,  as  required  by  Traffic  Act  (P.  L. 
1915,  p.  292,  g  8,  snbd.  3),  may  be  considered 
in  determining  his  negligence,  but  is  not  con- 
trolling.— Chiapparine  v.  Public  Service  Ry.  Co., 
103  A.  180. 

4=  1 1 4(15)  (Conn.)  In  action  for  iniuries  sus- 
tained by  plaintiff  when  his  automobile  collided 
with  defendant's  street  car,  held,  under  evidence, 
that  plaintiff  was  guilty  of  contributory  negli- 
gence.— Greenhill  v.  Connecticut  Co.,  103  A.  646. 
4=>II7(5)  (Conn.)  In  action  for  injury  to  em- 
ploy4  walking  behind  master's  automobile  truck 
driven  along  defendnnt's  trolley  track,  evidence 
of  defendant's  negligence  in  colliding  with  truck 
causing  the  injury  held  sufficient  to  go  to  the 
jury.— Strosnick    v.    Connecticut    Co.,   103    A, 


4=9 1 17(5)  (Pa.)  In  action  by  driver  of  an  auto- 
mobile for  personal  injury  m  a  right  angle  col- 
lision with  a  street  car  at  a  street  intersection, 
held,  on  the  evidence,  that  defendant's  negli- 
gence was  for  the  jury.— Rothrock  v.  Lehigh 
Valley  Transit  Co.,  103  A.  018. 
$=»II7(5)  (Pa.)  In  action  for  injury  to  passen- 
ger in  two-seated  motorcycle  in  collision  with 
street  car,  evidence  held  to  warrant  nonsuit— 
Volpe  V.  Philadelphia  Rapid  Transit  Co.,  103  A. 
926. 

4=9 1 17(6)  (Pa.)  In  action  for  injury  to  an 
11  year  old  boy  who  was  struck  by  street  car 
after  slipping  on  the  track,  held,  on  the  evi- 
dence, that  defendant's  negligence  was  for  the 
jury.— Bradican  v.  Scranton  Ry.  Co.,  108  A. 
1013. 

4=9(17(7)  (Pa.)  That  a  street  car  is  operated 
at  a  high  rate  of  speed  is  not  negUgence  per 
se.— Jerdon  v.  Philadelphia  Rapid  Transit  Co., 
103  A.  733. 

4=9 1 1 7(8)  (Pa.)  In  action  against  street  rail- 
way for  damages  for  death  of  plaintiff's  hus- 
band killed  at  public  crossing,  held  that  de- 
fendant's negligence  was  for  jury. — ^Patterson 
V.  Pittsburgh  Rys.  Co.,  103  A.  647. 
^9|  17(17)  (Conn.)  Where  an  employ^  who 
was  walking  behind  his  master's  automobile 
truck  driven  along  defendant's  trolley  track 
because  the  ordinary  roadway  was  obstructed 
with  snow,  was  injured  in  collision  between  the 
car  and  the  truck,  the  question  as  to  plaintiff's 
contributory  negUgence  Kid  for  the  jury. — 
.Strosnick  v.  Connecticut  Co.,  103  A.  755. 
^9 1 1 7(21)  (Pa.)  In  action  against  street  rail- 
way for  damages  for  death  of  plaintiff's  hus- 
band killed  at  public  crossing,  held  that  dece- 
dent's contributory  negligence  was  for  jury, 
—Patterson  v.  Pittsburgh  Rys.  Co.,  103  A.  547. 
4=9 1 17(26)  (Pa.)  In  action  by  driver  of  an  au- 
tomobile for  personal  injury  in  a  right  angle 
collision  with  a  street  car  at  a  street  inter- 
section, held,  on  the  evidence,  that  plaintiff's 
contributory  negligence  was  for  the  jury.— Roth- 
rock V.  Lehigh  VaUey  Transit  Co.,  103  A.  918. 
4ss>  117(29)  (R.I.)  Where  evidence  showed  that 
plaintiff,  struck  by  defendant's  car  while  cross- 
ing track  in  automobile,  had  full  opportunity  to 
see  car  if  he  had  looked  at  proper  time,  and 
could  have  stopped,  court  properly  ruled  as  mat- 
ter of  law  that  plaintiff  was  guilty  of  contribu- 
tory negUgence.— Entwistie  v.  Rhode  Island  Co., 
103  A.  625. 

4=9 1 17(31)  (Pa.)  In  an  action  for  injury  to  an 
11  year  old  boy  who  was  struck  by  street  car 
after  sUpping  on  the  track,  the  issne  as  to  his 
contributory  negUgence  could  not  properly  be 
decided  by  the  court  as  one  of  Jaw. — Braoican 
V.  Scranton  I^.  Co.,  103  A.  1013. 
4=9117(33)  (N.J.)  Where  there  was  evidence 
of  sudden  danger  at  crossing  without  plaintiff's 
fault,  instruction  that  he  was  not  negligent  if 
by  honest  mistake  he  chose  the  worst  course 
was  proper.— Chiapparine  v.  PubUc  Service  Ry. 
Co.,  103  A.  180. 

4=9 1 1 8(15)  (Conn.)  Evidence,  in  an  action 
against  a  street  railroad  company  for  damages 
resulting  from  a  crossing  accident,  held  not  to 
justify  an  instruction  on  supervening  negU- 
gence.—Fine  V.  Connecticut  Co.,  103  A.  901. 

In  a  crossing  accident  case  an  instruction  on 
supervening  negligence  held  insufficient. — Id. 

STREETS. 

See  Dedication;  Highways;  Mnnieipal  Oorpora- 
tions,  4=9661-706»  806-821;  Street  Rail- 
roads, 4=928,  39;  Telegraphs  and  Telephones, 
4=9lO. 

STRIKING  OUT. 

See  Equity,  4=9264;  Trial,  4=991-97. 

SUBCONTRACTORS. 

See  Mechanics'  liens,  4=9115. 
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SUBROGATION. 

Sec  Master  and  Servant,  <®=>389. 

SUBSCRIPTIONS. 

See  Corporations,  ^=>82. 

SUBSTITUTED  SERVICE. 

See  rrocess,  <3=>78,  135. 

SUICIDE. 

See  Insurance,  <S=>C4C,  C6S, 

SUMMONS. 

See  Process. 

SUNSTROKE. 

See  Master  and  Servant,  «=>373. 

SUPERVISORS. 

See  Towns,  €=»26. 

SUPPLEMENTAL  PLEADING. 

Sec  Equity,  <8=295. 

SUPPLEMENTARY  PROCEEDINGS. 

See  Execution,  ®=>403. 

SUPPORT. 

See  Parent  and  Cliild,  ^=33. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURPRISE. 

Sec  Continuance,  4=930. 

SURVIVORSHIP. 

See  Wills,  «s»548. 

SUSPENSION. 

Sec  Attorney  and  Client,  «s>3d,  43;  Benefi- 
cial Associations,  4=»10. 

SWINDLING. 

See  False  Pretenses. 

TAXATION. 

See  Constitutional  Law,  <S=>70,  229,  283;  Er- 
idence.  €=>387:  Executors  and  Administra- 
tors, ®=»212;  Injunction,  ®=»221;  Licenses; 
Municipal  Corporations,  €=»438-588,  966- 
fl68:  Paupers,  <8=al9:  Receivers,  <8=s>153; 
Schools  and  School  Districts,  "S^lOe;  Stat- 
utes, €=395:  Tenancy  in  Common,  4=>15; 
Trusts,  ®=s>22G;  Waters  and  Water  Courses, 
«=>108. 

n.   OONSTITTTTIOirAI.   REQUIRXi. 
MEKTS   AND   RESTRICTIONa. 

«=340(1)  (R.I.)  While  the  burden  of  taxation 
should  be  fairly  distributed  among  the  citi^iens, 
absolute  fairness  and  equali^  is  unattainable. — 
Manufacturers'  Mut.  lire  Ins.  Co.  v.  Clarke. 
10:{  A.  9.11. 

«S=40f5)  (R.L)  Pub.  Laws  1912,  c.  784,  f  6, 
amending  chapter  7C9,  §  39,  by  imposin<;  a  tax 
on  the  intnnftible  personalty  of  a  mutual  insur- 
ance or  surety  company,  and  exemptins  thore- 
from   stock   in.surancc  companies   \vhi<'h   pay  a 
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tax  upon  premiums,  does  not  violate  Const,  art. 
1.  I  2,  requiring  that  the  burdens  of  the  state 
snail  be  equally  distributed  among  its  citizens. 
— ^Rlanufacturers'  Mut.  Fire  Ins.  Co.  v.  Clarke, 
103  A.  031. 

«=>42(1)  (R.I.)  The  Legislature  may  classify 
persons  and  property  for  the  purpose  of  taxa- 
tion and  impose  different  burdens  upon  different 
classes,  provided  such  clnsKiiication  is  not  un- 
reasonable nor  arbitrary. — Manufacturers'  Mut. 
Fire  Ins.  Co.  v.  Clarke,  103  A.  931. 
<S=»47(1)  (N.J.)  While  double  taxes  are  not 
iu  themselves  illegal,  a  construction  of  law  to 
authorize  double  taxes  will  not  be  adopted  un- 
less required  by  the  express  terms  of  the  stat- 
ute or  by  necessary  implication. — Old  Dominion 
Copper  Mining  &  Smelting  Co.  v.  State  Hoard 
of  Taxes  and  Assessments,  _103  A.  70. 

in.  X,r&BIUTT  OF  PERSONS  ANB 
PROPERTY. 

(A)   Private  Persons  and  Propertr  In  Gen- 
eral. 

€=»84  (N.H.)  Where  a  will  bequeathed  a  cer- 
tain sum  to  each  of  the  testatrix's  grandchil- 
dren to  be  held  in  trust  during  their  lives,  the 
property  was  taxable  as  the  estate  of  deceased 
under  Pub.  St.  1001,  c.  50,  §  20,  and  not  under 
section  27,  providing  that  real  and  personal  es- 
tate of  any  lesatec  shall  be  taxed  to  the  admin- 
istrator.—Fuller  V.  Gale,  103  A.  308. 

(B)   Corporation*   and   Corpvrate  Stock 
and  Property. 

<©=»!  12(2)  (N.J.)  Under  2  Comp.  St  1910, 
p.  1620,  §  31a.  Act  April  8.  1884  (P.  L.  p.  2;J2» 
Act  March  17,  1802  (P.  L.  p.  136)  Act  Feb. 
19,  1901  (P.  L.  p.  31)  the  corporation  fran- 
chise tax  is  to  be  computed  for  periods  begin- 
ning and  ending  April  18th  of  eacli  year 
though  the  report  of  capital  stock  is  to  be 
made  on  the  first  Tuesday  in  May  and  to  cover 
the  stock  issued  on  the  first  day  of  January. — 
Old  Dominion  Copper  Mining  &  Smelting  Co.  v. 
State  Board  of  Taxes  and  Assessments,  103 
A.  70. 

«=»II3  (N.J.)  In  view  of  2  Comp.  St.  1910, 
p.  1620,  §  31a,  Act  April  18,  1884  (P.  L.  p. 
232)  Act  March  17,  1892  (P.  L.  p.  136)  Act 
Feb.  19,  1901  (P.  L.  p.  31),  as  to  corporation 
franchise  taxes,  held  not  a  new  act  but  supple- 
mentary to  prior  acts. — Old  Dominion  Copper 
Mining  &  Smelting  Co.  v.  State  Board  of  Taxes 
and  Assessments,  103  A.  79. 

(D)  Bzemptloaa. 
4=>I9I  (Md.)  The  Legislature  may  without  con- 
travening federal  or  state  Constitution  exempt 
certain  species  of  property  from  taxation  when 
it  does  not  amount  to  an  arbitrary  discrimi- 
nation.—City  of  Baltimore  v.  German-American 
Fire  Ins.  Co.  of  Baltimore  City,  103  A.  980. 
$=»232  (Md.)  Telephone  companies  are  ex- 
cepted from  definition  of  "business  corpora- 
tions," within  Code  Pub.  Civ.  Laws,  art.  23,  f 
88B,  as  added  by  Acts  1914,  c.  324,  providing 
that  personal  property  of  such  corporations 
could  be  assessed. — City  of  Hyattaville  v.  Chesa- 
peake &  Potomac  Telephone  Co.,  103  A.  133. 

V.   rEVT  AND  ASSESSMENT. 

(D)    Mode   of    Asaeaanirnt    o(    Corporate 
Stock,   Property,   or    Recelptn. 

€=»365  (Md.)  Acts  1914,  c.  107,  amending  Code 
Pub.  Gen.  Laws  1904,  art.  81,  S  150,  held  not 
in  conflict  with  subsequent  Acts  1014,  c.  .728. 
amending  Code  Pub.  Civ.  I^aws,  art.  81,  § 
162,  so  that  chapter  107,  requiring  deduction 
from  capital  stock  mortgages  held  by  fire  in- 
surance company,  and  chapter  528,  requiring 
deduction  from  capital  stock  of  corporations, 
tools,  machinery,  etc.,  belonging  to  it,  are  both 
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valid. — City  of  Baltimore  v.  German-American 
lilre  Ins.  Co.  of  Baltimore  City,  103  A.  980. 
Acta  1914,  c.  197,  providing  for  deduction 
from  capital  stock  of  domestic  fire  insurance 
companies  the  amount  of  mortgages  on  land 
within  state  held  by  companies,  held  not  un- 
constitutional.— Id. 

(O)  ReTleir,   Correction,   or   Setting   Aaldc 
of  Aaoessment. 

<9=>452  (Md.)  Acts  1914,  c.  841,  gives  taxpayer 
right  to  appeal  from  assessment  to  state  tax 
commission,  and  repeals  Acts  1912,  c.  599. — 
City  of  Hyattsville  v.  Chesapeake  &'  Potomac 
Telephone  Co.,  103  A.  133. 
€=>49l  (N.J.Sup.)  On  street  railroad's  appeal 
from  local  assessors'  valuation  to  state  board  of 
taxes  and  assessment  under  P.  L.  1906,  p.  644, 
it  was  illegal  for  state  board  to  add  an  arbitrary 
"going  value,"  which  is  that  part  of  the  value 
showing  company's  capacity  to  earn  money. — 
Trenton  &  Mercer  County  'Traction  Co.  v.  State 
Board  of  Taxes  and  Assessment,  103  A.  413. 

Under  P.  ti.  1906,  p.  644,  providing  for  valua- 
tion of  street  railroad  property  adoption  by  state 
board  of  taxes  and  asseanment  on  appeal,  of  the 
market  or  exchange  value  as  the  taxable  value, 
was  not  objectionable  or  illegal. — Id. 

VTI.  PAYMENT  AND  REFTTNSING  OS 
RECOVERY  OF  TAX  PAIS. 

4=3526  (N.J.Sup.)  The  annual  licepse  or  fran- 
chise tax  imposed  upon  corporations  by  P.  L. 
1906,  p.  31,  amending  the  supplement  of  1901 
(P.  L.  p.  31)  to  the  act  of  1881  (P.  L.  p.  232), 
is  payable  each  year  in  advance,  the  year  be- 
ginning with  the  first  Tuesday  of  May. — Old 
Dominion  Copper  Mining  &  Smelting  Co.  v. 
State  Board  of  Taxes  &  Assessments,  103  A. 
690. 

«=>537  (N.J.Sup.)  Where  superintendent  of 
association  paid  a  tax  assessment  pending  ap- 
peal, which  resulted  in  reduction  of  the  assess- 
ment, fact  that  borough  collector  turned  over 
part  of  money  to  county  collector  did  not  pre- 
vent recovery  of  the  excess  from  the  borough. 
— Ocean  Grove  Camp  Meeting  Ass'n  v.  Bor- 
ough of  Bradley  Beach,  103  A.  812. 
€=3538  (N.J.Sup.)  Where  association  appeal- 
ed from  assessment  to  the  county  and  state 
boards  which  reduced  the  assessment,  the  as- 
80(dation  could  recover  the  excess  paid  by 
its  superintendent  before  the  appeal,  even  if 
such  voluntary  payment  should  be  held  the  act 
of  the  association. — Ocean  Grove  Camp  Meet- 
ing Ass'n  v.  Borough  of  Bradley  Beach,  103  A. 
812. 

thi.  collection    and    enforce- 
ment AGAINST  PERSONS  OR  PER- 
SONAI,  PROPERTY. 

(A)  Collector*    and    Proceedinors    for    Col- 
lection  In  General. 

«=»549(4)  (N.J.)  Salary  of  the  tax  collector  of 
a  town  may  be  fixed  by  newly  elected  town- 
ship committee  at  beginning  of  term  of  newly 
elected  collector.— Potter  v.  Union  Tp.,  103  A. 
78. 

If  township  committee  docs  not  at  the  be- 
ginning of  term  of  newly  elected  tax  collector 
fix  different  salary,  that  prevailing  in  preceding 
term  must  be  paid. — Id. 

€=>568(3)  (Pa.)  The  sureties  on  a  tax  collec- 
tor's bond  are  liable  after  the  settlement  period 
to  pay  over  or  account  for  the  full  amount  of 
the  duplicates,  including  the  taxes  uncollected, 
less  the  taxes  paid  over  or  legally  accounted 
for.— Commonwealth  v.  Sitler,  103  A.  925. 

Where  a  tax  collector  was  convicte<l  of  em- 
bezzlement of  part  of  amount  for  which  he  was 
in  default,  the  liability  of  his  sureties  was  not 
restricted  to  such  amount. — Id. 
«=>S68(4)  (Pa.)  Where  a  tax  collector  is  ap- 
pointed by  the  court  to  succeed  a  defaulting  tax 
collector,  the  turning  over  of  the  duplicates  to 


him  does  not  relieve  the  sureties  of  the  fomn 
collector  from  their  liability  on  his  bond.— 
Commonwealth  v.  Sitler,  103  A.  025. 

IX.   8AI1E  OF  LAND  FOR  NOITPAY. 
MENT  OF  TAX. 

^^665  (N.J.)  The  amount  for  which  landi 
may  be  sold  for  taxes  under  Act  April  8.  lOiL'l 
(P.  L.  pp.  394,  428;  4  Comp.  St.  1910,  p.  51341 
§  53,  in  view  of  section  66,  cannot  lawfully  in- 
clude the  sums  necessary  to  redeem  from  tax 
sales  prior  to  1903.— Martin  v.  Woodbridge  Tp, 
Middlesex  County,  103  A.  170. 

Xm.  IJiOACY,  INHERITAITCE,  AND 
TRANSFER  TAXES. 

€=^867(1)  (N.J.Sup.)  Where  widow  of  a  non- 
resident intestate  leaving  personal  property  in 
New  Jersey  did  not  take  as  doweress,  bnt  by 
inheritance  under  intestate  law  of  JNIinnesuta. 
the  value  of  her  interest  was  subject  to  trans- 
fer tax  under  Minnesota  law,  and  was  proper- 
ly included  by  comptroller  as  property  inher- 
ited under  an  intestate  law  in  estimating  total 
estate  passing  by  inheritance. — Hill  v.  Bugbee, 
103  A.  861. 

<8=>876(1)  (Pa.)  Under  Act  March  5,  1903  (P. 
L.  12),  where  there  was  a  bequest  of  income 
on  $9,000  and  three-fourths  of  lucome  on  resi- 
due for  perpetual  care  of  family  burial  lots, 
the  income  on  the  $9,000  was  free  from  col- 
lateral inheritance  tax.— In  le  Close's  Estate, 
103  A.  822. 

®=9879(2)  (N.J.Sup.)  Where  one  in  1911  con- 
veyed stocks  and  bonds  in  trust  to  pay  grantor 
an  income  for  life,  and  on  his  death  to  pay  cur- 
pus  to  big  children  and  grandchildren,  and  died 
in  1917,  the  gift  to  children  was  subject  to  a 
transfer  tax  under  P.  L.  1014,  p.  267,  as  a  gift 
intended  to  take  effect  after  the  death  of  the 
donor.— Carter  v.  Bugbee,  103  A.  818. 
4=9895(7)  (Conn.)  Claims  paid,  which  Succes- 
sion Act  1915,  f  5,  provides  shall  be  deducted  to 
determine  the  net  estate  subject  to  succession 
tax,  do  not  include  inheritance  taxes  paid  to  the 
United  States  or  other  states.— Corbin  v.  Towns- 
hend,  103  A.  647. 

Transfer  tnx  imposed  by  Revenue  Act  T".  S. 
Sept.  8,  1916,  §  201,  as  amended  by  Act  March 
3,  1917,  being  payable  out  of  the  estate  before 
distribution,  and  inheritance  taxes  imposed  hy 
other  states  on  the  same  basis,  are  expenses  of 
administration,  within  Succession  Act  1915,  {  5, 
for  determining  net  estate  subject  to  succes- 
sion tax. — Id. 

®=>897  (Md.)  Under  a  will  leaving  testator's 
estate,  after  his  wife's  life  estate  therein,  to 
his  nephews  and  nieces,  the  rate  of  taxation  up- 
on their  interest  as  collateral  remaindermen  was 
fixed  at  testator's  death  in  1902  at  2%  per  cent., 
under  the  collateral  inheritance  tax  law  then 
in  effect,  and  was  not  determinable  at  his  wifc°$ 
death  in  1916,  under  Acts  1908.  c.  695,  in- 
creasing the  rate  to  5  per  cent.— State  v.  Safe 
I>eposit  &  Trust  Co.  of  Baltimore,  103  A.  435. 

TECHNICAL  ERRORS. 

See  Appeal  and  Error,  4=>1170. 

TELEGRAPHS  AND  TELEPHONES. 

See  Corporations,  €s>622,  629. 

L   ESTABLISHBfENT,  CONSTRUCTION, 
AND  MAINTENANCE. 

<e=»IO(9)  (Md.)  Code  Pub.  Civ.  Laws,  art  23. 
§§  359,  405,  does  not  place  the  state  under  any 
contractual  or  other  obligation  to  permit  a  tele- 
phone company  to  use  the  highways  without 
compensation.— Chesapeake  &  Potomac  Tele- 
phone Co.  of  Baltimore  City  v.  State  Roads 
Commission,  108  A.  447. 

The  state  may  exact  compensation  from  tele- 
phone and  telegraph  companies  for  the  use  of 
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the  highways  for  erection  of  fixtures  and  tel»> 
graph  lines.— Id. 

Laws  1908,  c.  141,  creating  state  roads  com- 
mission, and  section  37a  (Code  Pub.  Gen.  Laws 
Supp.  1914,  art.  91)  thereof,  requiring  permit 
for  construction  of  telephone  lines  in  roads,  does 
not  authorize  the  commission  to  impose  charges 
on  telegraph  and  telephone  companies  for  use 
of  state  roads. — Id. 

^=320(4)  (Conn.)  A  complaint  by  an  abutting 
property  owner  against  a  telephone  company 
for  damages  for  the  maintenance  of  a  tele- 
phone line  erected  over  such  property  before 
plaintiff  became  the  ojrner  thereof  is  demurra- 
ble, where  it  merely  states  that  plaintiff  had 
not  given  his  consent,  but  does  not  allege  that 
consent  to  the  maintenance  of  the  line  -v^s 
not  given  by  plaintiff's  predecessor  in  title,  in 
view  of  Pub.  Acts  1917,  e.  310  (Gen.  St.  1902, 
U  3903-3907).— ftUtcheU  v.  Southern  New  Eng- 
land Telephone  Co.,  103  A.  754. 

TENANCY  IN  COMMON. 

n.   MTTTITAI.  RIGHTS,  DITTIES,  AlTD 
XJABIUTUBS  OF  OOTENANTS. 

^»I3  (Pa.)  The  possession  of  one  tenant  in 
common  inures  to  the  benefit  of  all  of  them. 
— Keap  V.  Dougher,  103  A.  1014. 

^5>I4  (Vt.)  In  proceedings  to  have  defendants 
enjoined  from  crossing  plaintiff's  land,  in  which 
proceedings  defendants  set  up  an  undivided 
interest  in  premises,  plaintiff's  bill  held  to  show 
an  ouster  of  defendants'  grantor,  such  as  by 
lapse  of  time  would  ripen  into  possession. — 
Waterman  v.  Moody,  103  A.  325. 

Where  one  co-owner  conveyed  whole  farm 
b^  warranty  deed,  grantee's  entry  thereunder 
with  claim  of  title  to  whole,  and  with  notice 
to  other  owner,  would  work  an  ouster,  and  lay 
foundation  for  acquiring  title  to  the  whole  by 
adverse   possession. — Id. 

Where  one  co-owner  deeded  whole  premises 
to  one  who  went  into  possession  thereunder 
claiming  title  to  whole,  with  notice  to  other 
owner,  a  finding  of  ouster  was  warranted.— Id. 
®=9l5(2)  (Pa.)  A  tenant  in  common  cannot 
gain  title  by  adverse  possession  without  first 
giving  distinct  notice  to  his  cotenants  of  his 
adverse  claim. — Reap  v.  Dougher,  103  A.  1014. 

The  acts  or  declarations  relied  upon  by  a 
tenant  in  common  as  showing  his  changed  at- 
titude as  to  the  character  of  his  possession  and 
as  to  his  intention  to  claim  adversely  must  be 
the  equivalent  of  actual  ouster. — Id. 

€='15(4)  (Pa.)  If  a' tenant  in  common  gave  a 
distinct  notice  to  the  other  tenants  in  common 
of  his  changed  attitude  and  that  thenceforth  he 
would  claim  possession  in  his  own  right,  it 
would  be  incumbent  on  him  to  show  actual  hos- 
tile possession  for  21  years  following  such  no- 
tice.—Reap  V.  Dougher,  103  A.  1014. 
^=>  15(C)  (Vt.)  When  entry  is  not  in  subordi- 
nation of  common  title,  co-owner  does  not  en- 
ter as  a  tenant  in  common. — Waterman  v. 
Moody,  103  A.  323. 

®=»I5(9)  (Vt.)  Where  one  co-owner  conveyed 
whole  farm  by  warranty  deed,  payment  of  tax- 
es by  grantee,  who  entered  into  immediate 
possession,  and  by  plaintiff,  his  successor,  the 
other  co-owner  having  failed  to  pay  taxes, 
would  be  circumstances  tending  to  support 
plaintiff's  claim  of  ouster. — Waterman  v.  Moody, 
103  A.  325. 

Payment  of  taxes  by  actual  occupant  is  some 
evidence  of  the  adverse  character  of  the  occu- 
pancy, and,  if  continued  unexplained  over  a 
long  period,  affords  strong  evidence  that  pos- 
session was  under  a  claim  of  right  and  adverse. 
—Id. 

^s»l5(10)  (Vt.)  In  suit  to  enjoin  defendants 
from  crossing  plaintiff's  land,  where  one  de- 
fendant claimed  an  undivided  interest  in  prem- 


ises by  virtue  of  a  deed  from  a  former  co-own- 
er, grand  list  books  showing  to  whom  premises 
were  listed  for  tax  for  period  during  which 
plaintiff  and  his  father  were  in  possession  were 
admissible. — ^Waterman  v.  Moody,  103  A.  325. 

Where  co-owner  conveyed  whole  farm  to 
plaintiff's  father  by  deed  recorded  the  same 
day,  and  father  immediately  went  into  posses- 
sion, it  will  be  presumed  that  entry  was  under 
such  deed,  nothmg  appearing  to  contrary. — Id. 

In  determihing  whether  certain  acts  of  one 
co-owner  are  evidence  of  an  ouster  and  pos- 
session adverse  to  another  owner,  much  de- 
pends upon  circumstances  of  entry. — Id. 

Where  an  ouster  is  asserted  by  one  who  has 
held  possession  for  or  with  his  cotenant,  pre- 
sumptions are  against  him,  and  can  only  be 
overcome  by  some  overt  and  notorious  act  or 
assertion  of  ownership  of  entire  premises. — Id. 

If  a  cotenant  enters  under  a  deed  purport- 
ing to  convey  the  whole  premises,  he  is  pre- 
sumed to  have  entered  under  a  claim  of  right 
to  the  whole. — Id. 

In  suit  to  enjoin  defendants  from  crossing 
plaintiff's  land,  one  defendant  claiming  an  un- 
divided interest  in  premises,  where  plaintiff 
established  an  ouster,  evidence  of  payment  of 
taxes  by  plaintiff  and  his  father  would  be  ad- 
missible to  characterize  subsequent  possession. 
— ^Id. 

Where  W.  secured  a  quitclaim  deed  to  a  half 
interest  in  premises,  and  D.,  against  whom 
had  passed  a  decree  of  foreclosure,  acquired 
title  to  other  portion,  and  conveyed  whole  farm 
to  plaintiff's  father,  evidence  of  friendly  re- 
lation between  W.  and  D.  at  such  time  was 
admissible.— Id. 

From  grand  list  books  in  evidence,  showing 
that  land  was  listed  for  taxation  to  one  named, 
natural  inference  would  be  that  such  person 
paid  taxes,  nothing  further  appearing.— Id. 

Records  of  probate  court  in  evidence,  showing 
settlement  of  an  estate,  and  that  W.  presented 
no  claim,  warrants  finding  that  W.  has  no  claim 
against  estate. — Id. 

S=>I5(11)  (Pa.)  In  ejectment,  where  plain- 
tiffs, as  cotenants,  were  entitled  to  the  prop- 
erty claimed  by  adverse  possession,  unless  de- 
fendant, the  husband  of  a  cotenant,  had  en- 
tered in  his  own  right  and  after  notice  had 
acquired  title  by  adverse  possession,  held,  on 
conflicting  evidence,  that  the  question  was  for 
the  jury. — Reap  v.  Dougher,  103  A.  1014. 
€s»l6  (Vt.)  In  proceedings  to  have  defendants 
enjoined  from  crossing  plaintiff's  land,  in  which 
proceedings  defendants  set  up  an  undivided  in- 
terest in  premises,  plaintiff's  bill  held  to  show 
basis  of  a  presumption  of  grant. — Waterman  v. 
Moody,  103  A.  825. 

In  suit  to  enjoin  defendants  from  crossing 
plaintiff's  land,  in  which  suit  one  defendant 
claimed  an  undivided  interest  in  premises  by 
virtue  of  a  deed  from  a  prior  joint  owner, 
whether  such  prior  co-owner  was  a  careful  busi- 
ness man  would  be  a  circumstance  to  be  con- 
sidered on  issue  of  presumptive  grant.— Id. 

TENDER. 

See  Mortgages,  €=9302;    Specific  Performance, 
<S=997. 

TESTAMENTARY  CAPACITY. 

See  Wills,  «=»50-66. 

THEATERS  AND  SHOWS. 

See  Municipal  Corporations,  ^ssSfiTu 

THEFT. 

See  liorceny.  ^ 

THEFT  INSURANCE. 

See  Insurance,  €=»425. 
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TIME. 

See  Appeal  Btid  Error.  <S=>337-S51,  425,  624; 
Bills  and  Notes,  ®=»155;  Criminal  Law,  ®=» 
1068;  Exceptions,  Bill  of,  €=»41;  Garnish- 
ment, iS=»141;  Judpnnent,  i8=>67,  153;  Lis 
Pendens,  ©=»«;  Pavmont,  (g=»66:  Pleading, 
«=»209;  Sales.  «=>82;  Statutes.  ie=>248,  255; 
Taxation,  <S=520;  Trial,  ie=>257,  273:  Ven- 
dor and^  Purchaser,  €=375;  Wills,  C=524,  045. 

TITLE. 

See  Adverse  Possession;  Attorney  and  Client, 
<3=>109,  129;  Municipal  Corporationa,  <S=» 
()63;  Partition,  <8=»16;  tiuieting  Title;  Sales, 
<g=>190-218%;  Statutes,  <e=>ll4-121,  211; 
Vendor  and  Purchaser,  ig=»129,  175. 

TOLLS. 

See  Bridges,  «=>33. 

TORTS. 

See  A*!ault  and  Battery,  <S=>.39,  40;  Carriers, 
<@=»142-4ie;  Counties.  <8i=»142;  Death; 
Fraud;  Husband  and  ^Vife.  <S=>102;  Judg- 
ment, ®=»G30;  Libel  and  Slander;  Malicious 
Prosecution;  Master  and  Servant,  €=»8S- 
332;  Municipal  Corporations,  €=»705,  706, 
806-835;  Negligence;  Nuisance;  Parent  and 
Child,  ®=»13;  Railroads,  <g=>275-480;  Street 
Railroada,  <S=>81-118;  Trespass,  <$=>4O-50; 
Trover  and  Conversion. 

TOTAL  DISABILITY. 

See  Master  and  Servant,  <@=»383. 

TOWNS. 

See  Municipal  Corporations;  .  Schools  and 
School  Districts. 

U.  GOVERNMENT  AND  OFFICERS. 

€=s>26  (Pa.)  A  notice  to  a  member  of  a  town- 
ship board  of  supervisors  is  ample,  if  the  pur- 
pose of  the  meeting  can  fairly  be  understood 
from  its  language.— Potters'  Nat.  Bank  of  East 
Liverpool,  Ohio,  v.  Ohio  Tp.,  Beaver  County, 
103  A.  605. 

€=s>26  (Pa.)  In  action  on  note  executed  by 
township  supervisors  to  a  contractor,  defense 
that  meeting  of  supervisors  was  not  legally 
called  because  only  two  of  three  supervisors  at- 
tended was  without  merit,  where  third  had  re- 
ceived a  postal  notifying  of  meeting  and  of  its 
purpose.— Schilling  v.  Ohio  Tp.,  103  A.  608. 

m.  PROPERTY,  CONTRACTS.  AND 

UABIUTIES. 

€=936  (Conn.)  Towns  may  contract  only 
through  their  anthorized  agents. — E.  R.  Thomas 
Motorcar  Co.  v.  Town  of  Seymour,  103  A.  122. 
€=937  (Conn.)  There  can  be  no  implied  au- 
thority for  any  agent  to  act  for  a  town,  but 
authority  must  be  expressly  given  by  statute 
or  by  a  vote  of  the  town,  since  town  agents 
have  no  general  authority.— E.  R.  Thomas  Mo- 
torcar Co.  V.  Town  of  Seymour,  103  A.  122. 

I'ersons  dealing  with  towns  through  commit- 
tees or  other  agents  must,  at  their  peril,  take 
notice  of  the  scope  and  measure  of  the  powers 
of  such  committee  or  agent. — Id. 

IV.  FISCAI.    MANAGEMENT.    PUBLIC 

DEBT.  SECURITIES.  AND 

TAXATION. 

€=»46(3)  (Pa.)  Except  as  to  taxing  authority 
conferred  by  statute,  township  supervisors  have 
no  general  power  to  borrow  money  on  credit, 
though  an  exception  to  such  limitation  exists  in 
an  emergency,  when  current  revenues  are  not 
sufficient. — Potters'  Nat.  Bank  of  East  Liver- 
pool, Ohio,  V.  Ohio  Tp.,  Beaver  County,  1U3  A. 
005. 


€=949  (Pa.)  Const,  art.  9,  |  10,  requiring  su- 
pervisors to  provide  annual  tax  sufficient  to  pay 
interest  and  principal  of  indebtedness  was  in- 
tended to  check  rash  or  extravagant  expenditure 
on  credit.— Potters'  Nat.  Bank  of  East  Liver, 
pool,  Ohio,  V.  Ohio  Tp.,  Beaver  County,  103  A. 

€=949  (Pa.)  Where  township  supervisors  hon- 
estly believe  that  revenues  provided  are  suffi- 
cient to  pay  a  note  to  a  contractor,  it  was  not 
material  that  it  afterwards  appeared  that  the; 
were  mistaken  in  their  judgment. — Schilling  v. 
Ohio  Tp.,  108  A.  608. 

When  a  contract  pertains  to  ordinary  munici- 
pal expenses,  and,  with  other  expenses,  is  with- 
m  limit  of  its  current  revenues  and  such  spe- 
cial tax  as  it  may  legally  and  in  good  faith  in- 
tend to  levy,  it  is  not  an  indebtedness  within 
constitutional  provision  relating  to  incurring 
debts.- Id. 

€=51  (Pa.)  Where  township  road  supervisor?, 
having  levied  taxes  to  limit  allowed  by  Act  June 
23,  1897  (P.  L.  194),  borrowed  money  to  repair 
roads  In  emergency  under  requirements  of  Act 
June  13,  1836  (P.  L.  55C)  g  6.  ultra  vires  was 
no  defense  to  note  for  the  money  so  borrowed 
maturing  when  tax  revenues  were  sufficient  to 
pay  it.— Potters'  Nat.  Bank  of  East  Liverpool. 
Ohio,  V.  Ohio  Tp.,  Beaver  County,  103  A.  605. 

Where  township  supervisors  had  not  provided 
for  annual  tax  to  pay  principal  and  interest  of 
a  loan,  as  provided  by  Const,  art.  9,  §  10,  but 
afterwards  levied  sufficient  to  pay  note  out  of 
existing  revenue,  failure  to  apportion  definite 
amount  out  of  levy  to  pay  note  was  immaterial. 
-Id. 

€=51  (Pa.)  In  assumpsit  on  a  note  executed  to 
a  contractor  by  township  supervisors,  exclusion 
of  plaintiff's  evidence  to  show  that  contract  had 
not  been  performed,  in  absence  of  fraud  or  col- 
lusion between  contractor  and  supervisors,  was 
not  error.— Schilling  v.  Ohio  Tp.,  103  A.  608. 

Even  though  a  contract  to  repair  roads  and 
bridges,  etc.,  was  not  fully  performed,  the  town- 
ship supervisors  had  a  right  to  compensate  th(> 
contractor  for  work  done,  and  their  note  could 
not  subsequently  be  defeated  by  alleging  a  want 
of  consideration. — Id. 

Vt.  ACTIONS. 

^=79  (Conn.)  Where  a  town  voted  to  appro- 
priate $4,000  to  buy  a  fire  truck,  provided  bal- 
ance necessary  could  be  obtained  from  other 
sources,  and  that  the  selectmen  and  fire  en- 
gineers should  constitute  a  committee  to  buy 
the  truck,  when  the  necessary  funds  should  bo 
secured,  the  burden  was  upon  plaintiff,  who  sold 
truck,  to  show  fulfillment  of  condition  that 
funds  should  be  otherwise  acquired.— E.  R. 
Thomas  Motorcar  Co.  v.  Town  of  Seymoar,  103 
A.  122. 

€=>79  (Pa.)  In  action  on  note  given  by  town- 
ship supervisors  for  money  loaned  to  repair 
roads  in  an  emergency,  all  that  plaintiff  was  re- 
quired to  prove  was  that  an  emergency  existed, 
and  that  supervisors'  funds' were  insufficient  to 
meet  it. — Potters'  Nat.  Bank  of  East  Liverpool, 
Ohio,  V.  Ohio  Tp.,  Beaver  County,  103  A.  605. 

TOWNSHIPS. 

See  Towns. 

TRADING  WITH  ENEMY. 

See  War,  €=11,  12. 

TRANSCRIPTS. 

See  Justices  of  the  Peace,  €=1(54. 

TRANSFER  OF  CAUSES. 

See  Appeal  and  Error,  €=>3:!7-425 ;  Criminal 
Law,  €=1069,  107u;  Itoaioval  of  Causes; 
Trial,  €=11. 
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TRANSPORTATION. 

See  Intoxicating  Liquors,  ^=>112^. 

TREASURER. 

See  Corporations,  4s»414. 

TRESPASS. 

See  Damages,  «=223 ;  Injunction,  iS=>48;  Ven- 
'   dor  and  Purchaser,  ^=218. 

n.   ACTIONS. 

(B)  JmrlBdlctlon,    Partle«,    Prellmtnarr 

Proceeding.  >nd  Fleadlnar- 

€=»40(5)  (N.J.)  A  complaint  alle^ng  that  de- 
fendant held  possession  of  premises  without 
right,  and  that  plaintiff  demanded  the  fair  rent- 
al value  thereof  as  mesne  profits,  is  sufficient 
to  support  a  claim  of  damages  for  a  continuing 
trespass  measured  by  the  fair  rental  value.— 
AVheaton  v.  Collins,  l03  A.  201. 

(C)  Bvldence. 

<g=45(5)  (N.H.)  In  trespass  to  recover  dam- 
ages for  permanent  injury  to  land  because  of 
\vlmt  defendant  did  before  the  date  of  the  writ, 
it  was  error  to  exclude  evidence  offered  by 
defendant  as  to  probable  value  of  the  estate  at 
n  later  date  if  defendant  had  not  trespassed. 
— Barlier  v.  Publishers'  Paper  Co.,  103  A.  7u7. 

<D)  DamaseB. 
C=s>50  (N.H.)  In  trespass  by  sawmill  company, 
plaintiff  can  recover  the  cpsthetic  value  of  the 
land,  less  the  practical  value  of  the  property 
in  its  damaged  condition,  or  he  can  recover  the 
value  of  the  use  by  defendant  for  sawmill  pur- 
P0.5CS,  but  he  cannot  recover  both.— Barker  r. 
Publishers'  Paper  Co.,  103  A.  757. 

in.   CBIMINAI.  RESFONSIBII.ITT. 

C=98l  (N.J.Sup.)  Original  entry  of  tnxicab 
drivers  upon  railroad  company's  property,  AcM 
lawful,  so  that  they  were  not  "trospussers," 
within  Act  Feb.  17,  1857  (P.  I...  1^7.  p.  16 
f4  Comp.  St.  1910,  p.  56.>3]),  providing  a  pen- 
alty for  trespass  upon  lands  of  another  after 
notice  not  to  do  po.— Pennsylvania  K.  Co.  v. 
Fucello,  103  A.  9SS. 

TRESPASS  TO  TRY  TITLE. 

See  Ejectment. 

TRIAL. 

See  Continuance ;    C<).sts ;    Criminal  T>aw,  <3=> 

<>-"H>-SS.5;     Dismissal    and    Nonsuit;     Jury; 

Xew  Trial ;  Reference ;   Rtipnlations ;  Venue. 
For  trial  of  particular  actions  or  proceedings, 

see  also  the  various  specific  topics. 
For  review  of  rulings  at  trial,  see  Appeal  and 

Error. 

I.  NOTICE  OF  TRIAL  AND  FREI.IMI- 
NART  FROCEEDINOS. 

€=»3  (R.I.)  In  action  on  case  brought  under 
Cen.  Laws  1909,  c.  148,  §  1.  as  amended  by 
Laws  1911-12,  e.  697,  §  1,  there  must  be  two 
separate  jury  trials,  one  on  the  right  to  re- 
covet  damages  at  all  and  another  on  the  ques- 
tion of  the  amount  of  damages  for  overflow 
of  lands  by  mill  reservoii-. — ^\hite  v.  Woonas- 
quatuoket  Reservoir  Co.,  103  A.  795. 

II.   DOCKETS,   USTS,   AND    CALEN- 
DARS. 

^=3)1(3)  (Pa.)  Where  it  is  determined  on  de- 
murrer that  a  suit  should  have  been  brought  at 
law,  it  is  duty  of  tribunal  to  certify  case  to  law 
side  of  court  under  Act  June  7,  1!MI7  (P.  L. 
440).— Kramer  v.  Slattery,  103  A.  610. 


m.   COURSE  AND  CONDUCT  OT 
TRIAL  114  GENERAL. 

«=>29(3)  (Conn.)  Where  witness  for  plaintiff 
testified  that  he  was  working  for  plaintiff  and 
was  discharged  for  forgetting  to  lock  up  a  dog, 
the  court  properly  criticized  defendant  for 
asking  ^^■ituess  if  he  was  not  discharged  for 
dishonesty,  without  making  an  effort  to  prove 
it.— Rich  V.  Johnston,  103  A.  1003. 

IV.   RECEPTION  OF  EVIDENCE. 

(A)   Introdaction,  Offer',  and  Admlaslon  ot 
Evidence  In  General. 

«=47(%)  (Pa.)  In  ejectment,  where  part  of 
plaintiffs  claimed  by  right  of  their  deceased 
mother,  defendant  and  his  wife,  claiming  by 
adverse  possession,  were  not  rendered  compe- 
tent to  testify  by  Act  June  11,  1891  (P.  L. 
287),  where  no  offer  was  made  to  prove  by 
them  anything  within  the  purview  of  that  act. 
—Reap  v.  Dougher,  103  A.  1014. 

(B)   Order  ot  Proof.  Rebnttal,   and  Re- 
opening  Cane. 

$s>63(l)  (Pa.)  In  action  for  fatal  injury  at 
railroad  crossing,  where  defendant's  evidence 
was  that  engine  headlight  was  burning,  plain- 
tiff's rebuttal  evidence  to  show  that  there  was 
no  headlight  was  properly  excluded,  as  it 
should  have  been  presented  as  a  part  of  plain- 
tiff's ease  in  chief.— Krenn  v.  Pittsburgh,  C. 
C.  &  St.  L.  Ry.  Co.,  103  A.  299. 
€=367  (Md.)  It  is  the  trial  court's  discretion 
whether  to  allow  further  examination  of  a  wit- 
ness after  plaintiff  has  closed  the  examination 
in  chief. — Jackson  v.  Sbawinigau  Electro  Prod- 
ucts Co.,  103  A.  453. 

€=»67  (R.I.)  AVhere  plaintiff  had  been  struck 
by  car  while  cros.sing  tracks  in  automobile,  and 
bis  own  witnesses  bad  testified  that  while  in 
place  of  safety  he  could  have  seen  car,  it  was 
within  discretion  of  court  to  refuse  to  allow  him 
to  reopen  his  case  to  introduce  measurements  to 
prove  that  he  could  not  have  seen  car. — Knt- 
wistle  v.  Rhode  Island  Co.,  103  A.  625. 

(C)  Objectlona,  Motion*  to  Strike  Oat,  and 
lilsceptlonii. 

<S=!>84(2)  (N.H.)  Questions  of  law  raised  by 
defendant  physician's  exception  to  question 
calling  for  Ms  opinion  as  a  witness  were 
whether  there  was  any  evidence  tending  to 
prove  he  was  not  an  expert,  or  that  his  testi- 
mony would  be  of  little  or  no  help  to  the 
jury  in  its  search  for  the  truth. — Cochran  v. 
Laton,  103  A.  658. 

€=391  (N.J.>  Where  plaintiff  upon  direct  ex- 
amination answered  two  questions  consecutive- 
ly, without  any  objection  being  interposed  to 
their  admissibility,  after  which  defendant  ob- 
jected and  moved  to  strike,  the  objection  was 
too  late.— Messenger  v.  Paterson  Savings  Inst, 
103  A.  178. 

€=393  (N.J.)  A  motion  to  strike  out  that  fails 
to  indicate  whether  it  was  directed  to  the  ques- 
tion or  answer,  and  failed  to  apprise  the  court 
of  its  legal  basis,  was  properly  denied.- Mes- 
senger V.  Paterson  Savings  lust.,  103  A.  178. 
<S=397  CSJ.)  Counsel  will  not  be  permitted  to 
speculate  upon  receiving  a  favorable  answer  to 
bis  questions  upon  cross-examination,  and,  if 
disappointed  therein,  be  allowed  to  have  such 
answers  stricken.— Messenger  v.  Paterson  Sav- 
ings Inst.,  103  A.  178. 

€=398  (N.H.)  Where  plaintiff's  purpose  In  ask- 
ing defendant  a  question  was  to  insinuate  that 
defendant  was  not  telling  the  truth  as  a  wit- 
ness, the  test  to  dctermme  the  validity  of  de- 
fendant's exception  is  the  one  applied  to  deter- 
mine the  leptimacy  of  argument,  whether  there 
was  any  evidence  tending  to  prove  the  point.— 
Cochran  v.  Laton,  103  A.  658. 
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V.  ASOmEENTS  AND  OOMDUOT  OF 
COimSEL. 

&=>I2I(3)  (N.H.)  In  action  for  damages  to  land 
by  Seeding,  a  remark  by  plaintiff's  counsel  that 
defendant  was  trying  to  take  bis  client's  land 
away  from  him  for  nothing  held  not  reversible 
error. — Morrison  v.  Xoone,  103  A.  309. 
€=3l29  (N.H.)  Assuming  that  counsel  had  in- 
sinuated plaintiff's  story  was  manufactured  at 
the  instance  of  his  attorney,  such  insinuation 
could  not  properly  be  answered  in  the  argu- 
ment by  the  unsworn  statement  of  plaintiff's 
attorney— Knapp  v.  Stone,  103  A.  1005. 
<S=»I33(1)  (N.H.)  Whether  statement  of  coun- 
sel in  argument  that  he  had  not  influenced 
plaintiff's  testimony  was  testimony  or  argu- 
ment was  a  question  of  fact. — Knapp  v.  Stone, 
103  A.  1000. 

€=>I33(6)  (Md.)  In  servant's  action  for  inju- 
ries, where  plaintiff's  counsel  asked  defandant's 
vice  president  whether  he  recalled  what  defect 
there  was  when  woman  and  three  children  were 
killed  (in  prior  accident  unrelated  to  one  in 
suit),  held  that  it  was  not  error  to  deny  defend- 
ant's motion  that  jury  be  discharged,  where  the 
court  stated  the  question  was  improper,  and 
told  the  jury  not  to  consider  such  matter. — 
Capital  Traction  Co.  v.  McKeon,  103  A.  314. 

TI.   TAKUrO  CASZ:  OR  QTTESTIOir 
FROM  JURY. 

(A)   Qneatlonii  of  Law  or  of  Fact  In  aen> 
erai. 

«=>  136(4)  (N.H.)  The  meaning  of  a  foreign 
statute,  and  what  the  common  law  of  a  foreign 
jurisdiction  is,  are  questions  of  fact  and  not 
of  law. — Connecticut  Valley  Lumber  Co.  v. 
Maine  Cent.  R.  R.,  103  A.  203. 
<S=9l36(4)  (N.J.)  What  the  law  of  a  foreign 
state  was  at  the  time  of  an  accident  forming 
the  basis  of  the  suit  was  a  question  of  fact 
for  the  jury. — Fithian  v.  Pennsylvania  R.  Co., 
103  A.  103. 

€=>I39(1)  (Me.)  Where  plaintiff's  evidence  as  a 
whole  failed  to  prove  defendant's  liability,  the 
burden  being  on  plaintiff,  defendant's  motion 
to  direct  verdict  in  its  favor  should  have  been 
grnnted.— Hayden  v.  Maine  Cent.  R.  R.,  103  A. 
1047. 

€=»  139(1)  (Md.)  Legal  sufficiency  of  evidence  is 
question  of  law  for  court,  but  its  comparative 
weight  and  value  is  question  for  jury  exclu- 
sively under  proper  instructions. — Capital  Trac- 
tion Co.  v.  McKeon,  103  A.  314. 
«=3l40(l)  (Md.)  The  jury  is  to  pass  upon  cred- 
ibilitv  of  witnesses.— Coppage  v.  Howard,  103 
A.  4^9. 

®=3l40(l)  (N.J.)  The  credibility  of  witness  is 
for  jury,  and  where  an  issue  depends  upon  fact's, 
the  existence  of  which  is  not  admitted,  even 
though  testified  to  b.v  a  credible  witness  who 
is  unchallenged,  question  is  for  jury. — Second 
Nat.  Bank  of  Hoboken  v.  Smith.  103  A.  862. 
«=>  140(1)  (Pa.)  When  the  proof,  however  clear 
and  indisputable  it  is,  depends  upon  oral  testi- 
mony, though  uncontradicted,  it  is  the  province 
of  the  jury  to  decide  under  instructions  as  to 
the  law  applicable  to  the  fncts.— John  McGlinn 
Distilling  Co.  v.  Dervin,  103  A.  872. 
€=s>l42  (Pa.)  In  replevin  for  typesetting  ma- 
chine, where  determination  of  material  issues 
depended  upon  inferences  from  circumstances 
proof  of  which  rested  on  oral  evidence,  issues 
were  for  jury.— Hewitt  v.  Democratic  Pub.  Co., 
103  A.  490. 

®s>l43  (Md.)  Weight  of  evidence  is  exclusively 
a  jury  question. — American  Kxprcss  Co.  v.  State. 
103  A.  0(1. 

C=9l43  (Md.)  If  evidence  is  of  sufficient  proba- 
tive force  to  enable  ordinary  and  intelligent 
mind  to  draw  rational  conclusion  therefrom  in 
support  of  pr«]«)sition,  pmyer  to  take  case  from 
jury  will  not  be  granted,  thouRh  such  evidence 
be  contradicted  in  every  particular  by  opposing 


evidence.— Capital  Traction  Co.  y.  UcKeon,  103 
A.  314. 

€=>I43  (Pa.)  Where  the  testimony  is  oral 
and  conflicting,  the  ease  is  for  the  jury. — Brad- 
lean  V.  Scranton  Ry.  Co.,  103  A.  1013. 
$=»I43  (R.I.)  Where  evidence  was  conflicting, 
refusal  to  direct  a  verdict  was  proper. — Boston 
Floor  Mach.  Co.  v.  Looff,  103  A.  626, 
®=3|43  (R.I.)  Where  the  evidence  is  conflicting, 
it  must  be  submitted  to  the  jury. — ^Kitcbin  v. 
Brown,  103  A.  565;  Roukoos  v.  Nicholas,  Id. 
626.  I 

CO)   Direction  of  Verdict.  I 

®=>I77  (N.J.)  Rule  of  some  jurisdictions  that, 

when  requests  for  direction  of  verdict  are  made  ' 

by  parties  all  questions  of  fact  are  left  to  court,  I 

does  not  obtain  in  New  .Tersey,  nnd  requests  do  I 

not  amount  to  consent  that  case  be  taken  from  | 

jury. — Second  Nat.  Bank  of  Hoboken  v.  Smith,  , 

103  A.  802.                              .  I 

VU.   INSTRUCTIONS  TO  JUKT.  I 

(A)   Province  of  Conrt  and  Jury  In    tien-  ' 

eral. 

®=»I86  (Conn.)  The  judge  in  his  charge  may 
comment  on  and  express  his  opinion  on  the  i 
weight  of  the  evidence,  provided  all  questions 
of  fact  are  left  to  the  jury  without  any  direc- 
tion as  to  how  they  shall  be  determined. — Smith 
V.  Ilausdorf.  103  A.  939. 

®=I9I(7)  (Md.)  In  an  action  against  a  city  for 
wrongful  death,  an  instruction  that  it  was 
defendant's  duty  to  place  proper  guards  and 
lights  at  foot  of  street,  and  if  they  find  as  a 
consequence  of  negligence  therein  that  plain- 
tiff's intestate  drove  an  automobile  into  the  wa- 
ter, thereby  losing  his  life,  the  verdict  must  be 
for  plaintiff,  is  error  as  assuming  the  city  ne^- 
ligent.— City  of  Baltipore  v.  State,  103  A.  42<i. 
®=>I94(1)  (Conn.)  It  was  incorrect  to  state  to 
the  jury  that  "they  would  be  obliged  to  take 
the  evidence  as  submitted  to  them  by  plaintiff." 
—Warner  v.  McLay,  103  A.  113. 

(B)  Neeeaaltr  and  Snl>|ect-Matter. 
^9205  (Md.)  Where  there  is  strong  evidence 
to  overcome  the  presumption  that  the  rear  lamp 
of  a  tank  wagon  was  lighted  as  required  by  the 
statutes,  and  no  evidence  in  support  thereof,  it 
is  the  court's  duty  to  instruct  the  jury  that  as 
a  matter  of  law  such  presumption  is  without 
probative  force,  and  does  not  tend  to  show  lamp 
was  lighted. — Baltimore  Transit  Co.  v.  Swindell, 
103  A.  506. 

®=32I4  (Md.)  In  action  against  city  for  wrong- 
ful death  from  negligent  maintenance  of  street, 
defendant  was  entitled  to  direction  of  jury's  at- 
tention to  lights  at  place  of  accident,  and  to 
instruction  that  if  sufficient  at  time  so  deceased 
by  use  of  ordinary  care  could  have  avoided  ac- 
cident, the  verdict  should  be  for  the  defendant 
—City  of  Baltimore  v.  State,  103  A.  426. 

(C)   Form,    Reqalaltea.   and    SnAcIener. 

€=»224  (Pa.)  Where  no  request  was  made  that 
court's  charge  be  reduced  to  writing  and  filed 
of  record,  no  error  can  be  assigned  thereto.— 
Sgier  V.  Philadelphia  &  R.  Ry.  Co.,  103  A.  730. 
<©=»232(1)  (Conn.)  The  conrt  should  give  in- 
structions correct  in  law,  adapted  to  issues,  and 
sufficient  to  guide  determination  thereon  and 
on  the  evidence  and  ultimate  facts  as  reasona- 
bly found  to  be  established. — Warner  v.  McLa.v, 
103  A.  ll'i. 

S=»24l  (N.J.)  Where  evidence  warranted  it, 
charge  that  motorman  must  use  reasonable 
care,  calling  attention  to  Traffic  Act  (P.  L. 
1915,  p.  292,  §  8,  subd.  3),  requiring  him  to 
sound  bell  on  approaching  street  crossings,  and 
submitting  his  negligence  "under  rule  and  stat- 
ute," was  not  error. — Chiapparine  v.  Public 
Service  Ry.  Co.,  103  A.  180. 
®=>244(2)  (R.I.)  An  outline  of  the  evidence  b.T 
the    court,   containing   about   seven  pages   of 
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plaintiff's  evidence  and  only  about  twelve  lines  • 
of  defendant's  evidence,  held  misleading  and  er- 1 
roneous. — Demara   v.   Rhode   Island   Co.,   103 
A.  708. 

(D)   AppllcablUtjr    to    Pleadlnsa   and   EtI- 
denee. 

®=>250  (Conn.)  In  action  on  express  contract, 
where  issue  was  whether  plaintiff  warranted 
that'  preparation  used  on  trees  was  harmless 
and  effective,  an  instruction  summing  up  the 
case,  "That  is,  was  the  preparation  •  •  • 
injurious,  •  •  •  and  that  plaintiff  knew  or 
should  have  known  •  •  •  that  the  prepa- 
ration was  injurious,"  was  misleading;  there 
being  nothing  in  the  case  about  knowledge. — 
Rich  T.  Johnston.  103  A.  1003. 
«=92SI(1)  (Conn.)  A  party  cannot  complain  of 
the  omission  of  the  court  to  instruct  as  to  a 
matter  not  raised  by  the  pleadings  or  the  par- 
ties in  the  trial  of  the  case. — Hawes  v.  Kngler, 
103  A.  075.  j 

<g=>252(l)  (Conn.)  It  is  the  duty  of  the  court  to 
submit  to  the  jury  no  issue  foreign  to  the  facts 
in  evidence  or  in  respect  to  which  no  evidence  | 
wag  offered. — Fine  v.  Connecticut  Co.,  103  A.  i 
901.  I 

«=9252(1)  (Md.)  Instructions  not  supported 
by  evidence,  held  properly  refused. — Kendall 
Lumber  Co.  v.  State,  103  A.  141. 

€=>252(2)  (Conn.)  In  action  for  damage  to 
plate  glass  in  hauling,  where  it  was  disputed 
whether  defendant  was  a  bailor  for  hire,  a  pri- 
vate carrier,  or  a  common  carrier,  but  the 
parties  agreed  that  the  damage  was  caused  by 
negligent  failure  to  exercise  ordinary  care, 
the  court's  refusal  to  instruct  as  to  the  vary- 
ing degrees  of  care  required  of  common  and 
private  carriers  was  not  error. — Gurfein  v. 
lUckard,  103  A.  1002. 

«=3252(11)  (Md.)  In  action  against  lumber 
company  and  subsidiary  railroad  for  death  of 
lumber  company's  employe  on  railroad's  track, 
prayer  for  instructions  based  on  erroneous  as- 
sumption that  deceased  was  an  employ^  at  time 
of  death,  accident  having  occurred  after  he 
had  finished  bis  day's  work.— Kendall  Lumber 
Co.  v.  State,  103  A.  141. 

In  action  against  lumber  company  and  sub- 
sidiary railroad  for  death  of  lumber  company's 
employs  on  railroad's  track,  prayers  for  in- 
structions based  on  erroneous  hypothesis  de- 
ceased was  a  fellow  servant  with  engineer,  train 
crew,  and  superintendent  at  time  of  accident, 
held  properly  refused. — Id. 

<@=3252(11)  (Pa.)  In  action  for  death  of  em- 
pIoy6  instrurtion  that  he  might  rely  on  fore- 
man's superior  judgment,  and  if  accident  oc- 
curred after  foreman,  without  inspection,  di- 
rected him  to  work  on  a  defective  jack,  plain- 
tiff could  recover,  unless  defects  were  open 
and  obvious,  held  not  erroneous  as  being  with- 
out support  in  the  evidence. — Liscbko  v.  Pot- 
teiger  &  Uainley,  103  A.  830. 
®=>252(12)  (RI.)  In  contractor's  action  for 
price  of  extras,  where  defendant  counterclaim- 
ed  for  breach,  and  there  was  evidence  that  she 
paid  the  contract  price  believing  the  contract 
was  properly  performed,  a  charge  that  if  she 
paid  him  the  contract  price  under  a  "misappre- 
hension" of  fact  she  could  recover  was  not 
improper,  as  not  supported  by  evidence,  where 
the  testimony  showed,  among  other  things,  that 
white  lead  and  linseed  oil  were  not  used  as  re- 
quired in  the  exterior  painting. — ^Mcl'billips  v. 
Durkin,  103  A.  929. 

€=:»252(16)  (Md.)  In  suit  for  commission  for 
furnishing  one  ready  to  buy  land,  it  was  proper 
to  reject  prayers  for  instructions  that  principal 
is  entitled  to  disinterested  skill,  diligence,  and 
zeal  of  broker,  where  there  was  no  evidence  that ' 
principal  did  not  get  best  of  service. — Coppage 
v.   Howard,  103  A.  439.  •! 


®=>253(0)  (Md.)  Instructions  which  ignored 
testimony  on  various  questions  presented,  held 
properly  refused.— Kendall  Lumber  Co.  v.  State, 
103  A.  141. 

^»253(9)  (Md.)  In  servant's  action  for  inju- 
ries against  traction  company,  though  case  was 
tried  under  federal  Employers"  Liability  Act, 
company's  prayer  for  instructions  as  to  damages 
containing  no  instructions  that  in  estimating 
damages  ]ury  should  consider  plaintiff's  negli- 
gence in  reduction  of  damages  was  properly 
granted ;  record  failing  to  disclose  any  con- 
tributory negligence.— Capital  Traction  Co.  v. 
McKeon,  103  A.  314. 

Prayers  for  instructions  which  ignored  ma- 
terial evidence  were  properly  rejected. — Id. 
^=»253(9)  (Md.)  In  action  under  federal  Em- 
ployers' Liability  Act  for  personal  injuries  sus- 
tained by  cook  while  in  camp  car,  omission 
from  plaintiff's  instruction  of  fact  that  car  had 
been  on  siding  for  two  or  three  weeks  prior  tj 
injury,  and  that  plaintiff  was  engaged  in  both 
intrastate  and  interstate  commerce,  did  not 
make  instruction  objectionaole. — Philadelphia,  B. 
&  W.  R.  Co.  V.  Smith,  103  A.  945. 

(E)  Requeata  or  Prar«ra. 

€=»255(1)  (Pa.)  In  an  action  upon  a  lessee's 
surety  bond,  the  defendant  could  not  complain 
that  the  trial  court  did  not  sufficiently  instruct 
as  to  the  effect  to  be  given  to  a  receipt  for  coal 
royalties,  where  no  request  therefor  was  made. 
—Pittsburgh  Block  Coal  Co,  v.  Oliver  Coal  Co., 
103  A.  52. 

€=3255(3)  (N.J.)  In  action  by  firm  of  attorneys 
for  services  rendered,  where  it  appeared  that 
they  performed  some  services  and  made  some 
disbursements,  the  proper  way  to  raise  tho 
question  of  want  of  proof  as  to  services  ren- 
dered whoUj-  by  plaintiffs  was  by  request  to 
charge.— Zlegener  v.  Daeche,  103  A.  82. 
©=>257  (Pa.)  Under  Act  March  24,  1877  (P.  L. 
38,  3  Stewart's  Purdon's  Dig.  p.  3357),  and 
Philadelphia  Court  Rule  139,  additional  points 
requested  after  court  had  proceeded  to  charge 
jury  were  properly  refused  because  not  pre- 
sented in  time. — Sgier  v.  Philadelphia  &  R.  By. 
Co.,  103  A.  730. 

<S=»260(1)  (Conn.)  Where  the  court  instructs 
fully  and  clearly  on  a  phase  of  a  case,  a  par- 
ty is  not  prejudiced  by  refusal  of  the  court 
to  give  a  requested  instruction  thereon. — Hawes 
v.  Engler,  lO}  A.  075. 

$=»260(1)  (R.I.)  Refusal  of  requested  instruc- 
tions, covered  by  general  charge,  is  not  error.— 
Kirby  v.  Richardson,  103  A.  904. 
^=326 1  (N.H.)  In  action  for  causing  death  of 
plaintiff's  intestate,  who  had  entered  upon  de- 
fendant's railroad  from  a  private  way,  contrary 
to  notices  against  trespassing,  instructions  on 
issue  of  gross  negligence  of  defendant  held  ca- 
pable of  two  constructions,  and  properly  refus- 
ed.—Boiley  V.  Boston  &  M.  R.  R.,  103  A.  600. 
€=3267(1)  (MJ.)  Court  properly  amended  prayer 
for  instructions  to  eliminate  therefrom  part 
which  Ignored  a  material  point  of  fact-capital 
Traction  Co.  v.  MoKeon,  103  A,  314. 

(F)   Objectlona  and  Bxceptlona. 

€=3273  (Pa.)  Rule  140  of  courts  of  common 
pleas  of  Philadelphia  county,  providing  that  ex- 
ceptions to  charge  shall  be  made  before  the  jury 
retires,  conflicts  with  Act  May  11,  1911  (P.  ll 
279),  and  is  invalid. — Sikorski  v.  Philadelphia 
&  R.  Ry.  Co.,  103  A.  CIS. 
■^=3277  (Pa.)  Rule  140  of  courts  of  common 
pleas  of  Philadelphia  county,  providing  that  ex- 
ceptions shall  state  explicitly  the  parts  of  the 
charge  objected  to  conflicts  with  Act  May  11, 
1911  (P.  L.  279),  and  is  invalid.— Sikorski  v. 
Philadelphia  &  R.  Ry.  Co.,  103  A.  618. 
€=3279  (Pa.)  Act  May  11,  1911  (P.  L.  279),  re- 
quires the  reasons  for  a  general  exception  to  a 
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charge  to  be  §iven,  but  does  not  demand  minute 
particularization. — Sikorski  T.  Philadelphia  & 
R.  Ry.  Co.,  103  A.  018. 

«@=»279  (Pa.)  Under  Acts  May  11,  1911  (P.  L. 
279)  i  2,  it  was  not  error  to  refuse  a  general 
exception  to  the  charge  not  alleging  any  reason 
therefor.— Sgier  v.  Philadelphia  &  R.  Ry.  Co., 
103  A.  730. 

(G)   Conntrnctlon  and    Operation. 

<e=o296(l)  (R.I.)  Where  plaintiff  sued  defend- 
ant for  refusal  to  accept  all  of  castings  offered 
him,  illustration  during  charge  that  tailor  had 
no  right  to  deliver  garments  of  suit  separately 
did  not  lead  jury  to  believe  that  delivery  of  dif- 
ferent amounts  of  nuts  and  washers  could  not 
be  rightfully  made,  where  two  other  illustrations 
and  statement  that  deliveries  were  made  by 
batches  negatived  suph  inference. — Rhode  Island 
Malleable  Iron  Works  v.  O.  K.  Nut  Lock  Co., 
103  A.  1030. 

$=9296(7)  (R.I.)  An  instruction  unduly  empha- 
sizing plaintiff's  evi^pnce  was  not  cured  by  in- 
struction that  the  jury  were  not  to  be  governed 
thereby,  but  to  determine  itself  what  the  evi- 
dence was. — Dcmara  v.  Rhode  Island  Co.,  103 
A.  708. 

®=>296(9)  (Conn.)  An  incorrect  statement  in- 
vading the  province  of  the  jury  as  to  the  evi- 
dence held  cured  by  other  instructions  given. — 
Warner  v.  McLay,  103  A.  113. 
€=3296(9)  (Pa.)  Charge  indicating  court's 
opinion  that  defendant's  failure  to  question  a 
witness  on  material  fact  miglit  be  considered 
agninRt  defendant,  in  view  of  the  subsequent 
correction  by  the  court,  and  of  absence  of  re- 
quest for  further  instructions,  and  of  any  ex- 
ception to  alleged  error.  Md  no  ground  for  re- 
versal.— Maloy  v.  Rosenbaum  Co.,  103  A.  8S2. 

^=>296(11)  (Md.)  An  erroneous  instruction  as 
to  measure  of  damages  could  not  have  misled 
the  jury,  where  a  later  instruction  required  the 
estimate  of  prospective  damages  to  the  widow  to 
be  based  upon  the  probable  duration  of  the  joint 
lives  of  herself  and  deceased  husband. — City  of 
Baltimore  v.  State,  103  A.  420. 

IX.  VERDICT. 
(A)    General    Verdict. 

®=»340(1)  (N.J.)  Correction  of  a  verdict  up- 
on which  a  judgment  rests  is  the  function  of 
the  trial  court.— l>avis  v.  Tallon,  103  A.  236. 

X.  TRIAI.  BT   COURT. 

(B)  Plndlnva  of  Fact  and  Conclnaiona 
ot  liavr. 

€=>395(5)  (Vt.)  In  suit  to  enjoin  defendants 
from  using  a  way  over  plaintiff's  land,  held  it 
was  not  reversible  error  for  chancellor  to  re- 
fuse to  find  and  report  in  accordance  with  de- 
fendants' request  that,  in  event  of  a  finding 
that  any  owner  or  occupant  of  adjoining  prem- 
ises obtained  permission  to  use  waj-  over  plain- 
tiff's land,  evidence  or  other  basis  of  finding 
should  be  reported. — Waterman  v.  Moody,  103 
A.   .S25: 

When  chancellor  sits  as  trier  of  facts,  it  is  for 
him  to  say  when  and  how  far  subordinate  facts 
on  which  he  rests  his  ultimate  findings  shall  be 
reported,  as  the  right  of  a  party  aggrieved  can 
lie  protected  by  proper  exceptions,  in  view  of 
P,  S.  1205.— Id. 

€=>398  (Vt.)  A  finding  in  alternative  that  there 
wos  an  ouster  of  W.  would  not  be  inconsistent 
with  a  finding  that  there  was  some  sort  of  an 
arrangement  between  W.  and  other  co-owner, 
who  conveyed  whole  premises,  whereby  latter 
became  owner.— Waterman  v.  Moody,  103  A. 
320. 

XI.  WATVER   ANB    CORRECTION    OF 
IRREGULARITIES   AND   ERRORS. 

$=>4I2  (RI.)  Where  plaintiff  objected  to  evi- 
dence as  to  a  certain  custom,  and  later  during 


trial  permitted  admission  of  such  evidence 
without  objection,  and  in  her  brief  before  Su- 
preme Court  on  exceptions  relied  on  such  cus- 
tom to  establish  her  claim,  she  will  be  deem<*d 
to  have  waived  the  objection  to  such  evidence 
made  when  first  inti-oduced. — Pettit  v.  Howard 
&  liuUough  American  Mach.  Co.,  103  A.  994. 

TROVER  AND  CONVERSION. 

n.  ACTIONS. 

(B)  Jnrladlctlon,  Partlea.  PrellminarT 

Prooeedlnva,  and  Pleadlnar. 

<Ss>26  (N.J.Sup.)  Rule  that  plaintiff,  suing  for 
conversion  of  crops,  must  secure  redress  by  local 
action  for  which  courts  of  sovereignty  where 
land  lies  alone  have  jurisdiction  is  applicable 
only  in  case  defendant  was  in  open,  peaceable, 
adverse,  and  exclusive  possession  of  land  when 
the  crop  was  gathered. — Molina  v.  Comision 
Reguladora  Del  Mercado  I>e  Henequen,  103  A. 
397. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTEE  PROCESS. 

See  Garnishment 

TRUSTS. 

See  Charities;  Judgment,  $=9780 ;  Powers,  ®=» 
41 ;  Vendor  and  Purchaser,  $i=3l29 ;  Wills, 
<e=>671-687. 

I.   CREATION,    EXISTENCE,   AND    VA- 

x.ii;iTir. 

(B)    Reanltlnar    Trnata. 

©=»72  (Md.)  Where  title  is  taken  in  name  of 
another  than  person  paying  the  purchase  price, 
resulting  trust  arises  in  favor  of  the  latter.— 
First  Nat.  Bank  v.  Carter,  103  A.  463. 

II.   CONSTRUCTION    AND    OPERA- 
TION. 

(B)   Eatnte  or  Interoat  of  Trnatee   and  of 
Ceatnl   <tae  Tmat. 

€=9 1 35  (Pa.)  Testamentary  trust  to  pay  in- 
come to  minor  children,  and  on  death  of  all  to 
divide  estate  equally  among  their  heirs,  and  on 
death  of  any  child  to  divide  his  share  between 
direct  heirs  of  others,  and  on  death  of  all  with- 
out issvie  making  a  gift  over,  was  an  active 
trust.— In  re  McKinney's  Estate,  103  A.  590. 

m.  APPOINTMENT,   QUALIFICA- 
TION, AND  TENURE  OF 
TRUSTEE. 

®=>I58  (Conn.)  Power  to  appoint  successors 
to  trustees  holding  property  by  deed  for  benefit 
of  church  society  is  not  vested  in  probate  court 
under  Gen.  St.  1902,  §  249,  but  is  vested  solely 
in  superior  court  under  section  1034,  providing 
for  appointment  of  trustees  to  execute  the 
trust. — Babcock  v.  African  Methodist  Episcopal 
Zion  Soc.  of  Hartford.  103  A.  665, 
$=9 1 59  (Pa.)  That  trustee  may  be  entitled  to 
a  part  of  the  income  does  not  destroy  trust,  or 
disable  him  from  acting  as  sach,— Denniston  v. 
Pierce,  103  A,  557. 

€=»I6I  (N.J.Ch.)  Where  the  funds  of  a  trust 
estate  are  liable  to  be  jeopardized,  the  remedy 
is  to  require  the  trustee  to  give  a  bond. — Starr 
V,  Wiley,  103  A.  865. 

«=»I66(1)  (N.J.Ch.)  A  trustee  will  not  be  re- 
moved for  discord  existing  between  him  and 
the  cestnis  que  trust,  unless  it  arose  out  of  his 
behavior.- Starr  v.  Wiley,  103  A.  865. 

On  bill  for  removal  of  tostamentarjr  trustee, 
a  complaint  that  in  deferring  the  filing  of  an 
Recount  for  17  years  the  life  tenants  were  de- 
layed in  enjoyment  of  their  interests  was  with- 
out merit,  where  all  the  parties  were  familiar 
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with  the  situation  and  were  satisfied  and  ao- 
quiescent. — Id. 

C=>I66(2)  (N.J.Ch.)  A  testnmentary  trustee 
wlis  DOt  blamable  for  alleged  loaning  of  trust 
funds  without  statutory  security,  where  loans 
were  not  in  fact  unsecured,  and  where  be  had 
staked  bis  personal  fortune  to  avert  bnnlcruptcy 
of  venture  on  which  depended  integrity  of  com- 
plainants* trust  fund.—Starr  v.  Wiley,  103  A. 
805. 

On  n  bill  for  removal  of  testamentary  trus- 
tee, charge  that  be  toolc  excessive  commissions 
was  not  open  to  question,  where  bis  compensa- 
tion was  annually  fixed  and  allowed  by  orphans' 
court  upon  the  facts  disclosed  by  accounts,  and 
of  which  the  court  and  parties  were  fuUy  ap- 
prified. — Id. 

On  a  bill  for  removal  of  a  testamentary  trus- 
tee, a  complaint  that  he  failed  to  obtain  in- 
terest on  his  bank  balance  did  not  show,  where 
bank  in  which  estate  was  a  stockholder  did  not 
allow  interest,  lack  of  diligence;  end,  if  there 
was  any  lack,  it  should  hare  been  brought  to 
attention  of  orphans'  court  on  exceptions  to 
liis  annual  accounts.— Id. 

C=>I69(1)  (Conu.)  Where  original  trustees  of 
property  for  religious  society  have  died,  the 
courts  will  not  allow  the  trust  to  fail  fur  want 
of  trustees  to  administer  it. — Babeock  v.  Afri- 
can Methodist  Episcopal  Zion  Soc.  of  Hartford, 
10;{  A.  605. 

€=>I69(3)  (Conn.)  Complaint  alleging  that 
original  trustees  holding  land  for  religious  so- 
ciety are  dead,  that  no  successors  were  ap- 
pointed, and  that  it  is  for  advantage  of  society 
that  land  be  sold  as  provided  by  the  deed,  shows: 
change  of  circumstances  and  conditions  of  such 
real  estate  within  meaning  of  Gen.  St.  1002,  $ 
1():!4,  sufficient  to  warrant  appoiutment  of 
new  trustees.— ISnbcook  v.  African  Methodist 
Episcopal  Zion  Soc.  of  Hartford,  103  A.  CU5. 

The  appointment  of  trustees  to  succeed  de- 
ceased trustees  holding  real  property  for  church 
society  is  proper  under  prayer  for  appoiutment 
of  a  trustee  to  carry  out  and  execute  the  pur- 
poses of  said  trust. — Id. 

IV.   MANAGEBCENT  AND  DISFOSAI. 
OF  TRUST  PROPERTY. 

C=>I9I(3)  (Conn.)  Where  deed  of  trust  of 
church  property  sbows  intention  of  grantors  that 
laud  may  be  sold  at  any  future  time  when  the 
beneficiary  as  a  society  shall  decide  that  its  in- 
terests require  a  sale,  the  power  of  sale  does 
not  cease  with  death  of  original  trustees. — Bab- 
cock  V.  African  Methodist  Episcopal  Zion  Soc. 
of  Hartford,  103  A.  («m. 

C=s>2l8(l)  (R.I.)  It  is  a  general  principle  that 
gains  and  losses  upon  change  of  investment  of 
trust  estate  belong  to  and  are  to  be  borne  by 
the  corpus. — Rhode  Island  Hospital  Trust  Co. 
T.  Bradley,  103  A.  486. 

®=»2I9(1)  (Del.Ch.)  Interest  is  payable  to  a 
wife  for  b<>r  money  used  by  her  husband  as  her 
agent  in  the  jiurclinse  of  real  estate  in  his  own 
name ;  he  bting  chargeable  as  trustee. — Spru- 
ance  v.  Equitable  Trust  Co.,  103  A.  577. 
C=»226  (N.J.PreroK.)  On  trustee's  accounting, 
decree  allowing  account  properly  stated  as  dis- 
charge items  deNigunted  "allowance  for  taxes" 
on  mortgages,  tru.stoe,  after  1903,  pursuant  to 
(icneral  Tax  Act  1903  (P.  L.  p.  400;  4  Comp. 
St.  1910,  p.  5089)  ii  10,  having  collected  inter- 
est, less  tax,  allowing  tax  to  mortgagors  and 
looking  to  them  to  pay  it.— In  re  Starr,  103  A. 
392. 

C=9227  (N.J.Prerog.)  Where  trustee  had  con- 
ducted estate  for  25  years  with  apparent  satis- 
faction, when  he  was  suddenly  confronted  by 
disconcerting  objections  to  whole  of  account,  he 
was  justified  in  calling  in  counsel,  and,  having 
vindicated  account,  objectors  should  bear  bur- 
den, and  allowance  of  counsel  fee  is  proper. — In 
re  Starr,  103  A.  302. 


®=»23l(l)  (Pa.)  Trustees  appointed  from  offi- 
cers of  national  bank  to  manage  fund  for  benefit 
of  its  employes  and  authorized  to  purchase  stock 
of  bank,  though  not  bound  to  ao'  so,  did  not 
breach  their  trust  by  purchasing  stock  from 
bank's  president,  a  trustee. — C3ommonwcaltli 
Trust  Co.  of  Pittsburgh  v.  First-Second  Nat 
Bank  of  Pittsburgh,  103  A.  598. 

V.  EXECUTION  OF  TRUST  BT  TRUS- 
TEE OR  BT  COURT. 

$=s>272(3)  (R.I.)  Dividends  in  liquidation  of 
corporations  properly  inure  to  the  corpus  of 
trust  estate,  and  not  to  the  life  tenant.— Rhode 
Island  Hospital  Trust  Co.  y.  Bradley,  103  A. 
486. 

«=»272(3)  (R.I.)  Certificates  of  interest  in 
Great  Northern  Iron  Ore  Properties,  issued  by 
trustees  to  shareholders  of  Great  Northern 
Railway  Company,  held  not  income  of  a  trust 
of  certain  shares  of  the  railway  stock. — ^Bow- 
doin  V.  Fairchild,  103  A.  715. 
$=3282  (N.J.)  Where  testator  gave  all  his  in- 
terest in  commission  business  to  his  brother 
and  a  son,  and  son  deeded  his  interest  to  broth- 
er, brother,  who  declared  by  trust  deid  that 
property  bequeathed  was  held  in  trust  for  tes- 
tator's children,  c-ould  discharge  his  whole  du- 
ty by  calling  in  or  realizing  on  capital  including 
good  will  of  the  business  and  paying  it  over. — 
Kremelberg  v.  Thompson,  103  A.  523. 

VI.   ACCOUNTING  AND  COMPENSA- 
TION OF  TRUSTEE. 

<S=3309  (Pa.)  Trustee  directed  to  invest  in  rent- 
able real  estate,  but  who  invested  in  mortgages 
and  bonds  at  5M  per  cent.,  -would  not  be  sur- 
charged with  interest  at  6  per  ceut.,  where  he 
could  not  have  invested  in  rentable  real  estate 
to  make  that  yield. — In  re  McKinncy's  Estate, 
103  A.  590. 

<S=>3I6(2)  (N.J.Prerog.)  On  trustee's  account- 
ing, his  inclusion,  as  basis  for  calculating  his 
commissions  on  income  of  personal  property,  of 
amount  equal  to  allowance  for  taxes  which  he 
made  to  mortgagors,  they  paying  tax,  was  prop- 
er.—In  re  Starr,  103  A.  .392. 
<S=>3r6(2)  (Pa.)  A  commission  of  5  per  cent,  on 
the  income  accounted  for  by  a  testamentary 
trustee  is  reasonable. — In  re  McKlnney's  Estate, 
103  A.  500. 

$=>326  (N..T.)  In  bill  for  accounting  against 
trustee  under  trust  deeds,  court  would,  after 
lapse  of  30  years,  be  reluctant  to  disturb  com- 
pleted arrangement.— Kremelberg  v.  Thompson, 
103  A.  523. 

i&=333l  (I'a.)  First  and  partial  account  of  tes- 
tamentary trustee  was  res  judicata  as  to  cestuis 
que  trustent  then  sui  juris,  and  would  not  be 
reopened  at  instance  of  cestui  que  trust  who 
was  then  a  minor,  where  estate  was  greatly 
benefited  by  services  of  agent,  and  bis  charges 
were  reasonable. — In  re  McKiuncy's  Estate,  103 
A.  590. 

VII.   ESTABUSHMENT   AND   EN. 

FORCEMENT  OF  TRUST. 

(C)  Actions. 

<&=»372(3)  (R.I.)  Evidence  held  insufficient  to 
show  revocation,  or  intent  to  revoke  trust  by 
execution  of  will  leaving  beneficiary  a  legacy.— 
Anderson  v.  Anderson,  103  A.  789. 

ULTRA  VIRES. 

See  Banks  and  Banking,  $=»261 ;  Corporations, 
<S=>487. 

UNBORN  CHILDREN. 

See  Perpetuities,  $=>4. 

UNDUE  INFLUENCE. 

.See  Wills,  «=al57,  166. 
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UNITED  STATES. 

See  Army  find  Navy. 

USAGES. 

See  Customs  and  Usages. 

USURY. 
X.  trstritious  contracts  and 

TRANSACTIONS. 
(A)  Nature  and  Validity. 

<S=92(4)  (N.J.Ch.)  Where  assienment  of  interest 
in  trust  estate  was  to  be  performed  in  another 
state,  and  depended  for  enforcement  on  the 
Court  of  Chancery  in  that  state,  law  of  such 
state  as  to  usury  must  control.— Kunkle  T. 
Smith,  103  A.  B82. 

(B)   Rigrhtn  and  Hemediea  of  Parties. 

<S=>89  (N.H.)  Under  Pub.  St.  1901,  c.  203,  | 
8,  entitling  one  to  recover  interest  in  excess 
of  6  per  cent,  per  annum,  where  one  who  ex- 
acted greater  rate  and  then  sued  the  debtor  for 
alleged  fraudulent  representations,  amount  of 
his  damage  will  be  reduced  by  amount  of  the 
usury.— Pastore  v.  Priori,  103  A.  977. 

.  (C)  RlKlita    and    Remedies    at    Third    Per- 
■ous. 

€=»I29  (N.J.Ch.)  Where  beneficiary  of  trust 
assigned  his  interest  to  secure  loan  of  money, 
and  gave  assignee  bonus  in  excess  of  6  per  cent., 
excess  is  not  enforceable  either  against  debtor  or 
other  assignees  of  debtor.— Runkle  v.  Smith,  103 
A.  382. 

VACATION. 

See  Judgment,  <8=»13&-176,  384. 

VALUE. 

See  Evidence,  <8=474,  543 ;  Taxation,  i3=>895 ; 
Trespass,  ^ssOO. 

VAULTS. 

See    Municipal    Corporations,    ^=>06S. 

VEHICLES. 

See  Constitutional  Law,  €=»G3. 

VENDOR  AND  PURCHASER. 

See  Ehidence,  ^=>230:  Exchange  of  Property; 
Execution,  ig=»236,  247 ;  Executors  and  Ad- 
ministrators, ®=>138;  Infants,  €=>40;  Land- 
lord and  Tenant,  <S=92:  Ix)gs  and  Logging, 
<&=»3;  Mortgages,  <S=>2S0.  504,  510;  Munici- 
pal Corporations,  €=9225 ;  Sales ;  Specific 
Performance;  Taxation,  ®=»665 ;  Trusts,  ®=» 
11>1 ;   Witnesses,  i8=s>144. 

I.  REQUISITES  AND  VAUDITY  OF 
CONTRACT. 

®=»I8(1)  (Conn.)  An  agreement  by  owner  of 
land  to  sell  to  defendant  at  owner's  election,  and 
agreement  by  defendant  to  purchase  at  his  elec- 
tion, held  to  create  a  double  option,  unenforce- 
able unless  the  owner  elected  to  sell  and  de- 
fendant elected  to  bny  at  the  same  time. — Sara- 
ceno  V.  Carrano,  103  A.  631. 
€=»I8(3)  (Conn.)  Where  there  is  an  absolute 
agreement  to  sell  at  option  of  purchaser  and  no 
time  is  mentioned,  the  option  must  be  exercised 
within  a  reasonable  time. — Saraceoo  v.  Carrano, 
103  A.  631. 

In  all  contracts  to  convey  property  at  the 
option  of  the  buyer  or  the  seller,  time  is  the  es- 
sence of  the  agreement. — Id. 
€='44  (Conn.)  Where  owner  agreed  to  sell  prop- 
erty to  defendant  at  owner's  option,  and  defend- 
ant agreed  to  purchase  at  his  option,  defendant 
acquiring  no  right  beyond  privilege  of  purchas- 


ing if  owner  elected  to  sell  for  price  named,  it 
will  be  presumed  after  nine  years  that  the  owner 
elected  not  to  sell.— Saraceno  v.  Carrano,  103  A- 
63L 

XI.  CONSTRUCTION   AND    OPERA- 
TION  OF  CONTRACT. 

^=>75  (Pa.)  Where  no  definite  time  was  fixed 
for  the  performance  of  a  contract  for  the  sale 
of  land,  part  of  consideration  being  paid  on  ex- 
ecution of  contract  the  payment  of  the  balance 
was  due  within  a  reasonable  time. — In  re  White- 
head's Estate,  103  A.  502. 

IV.   PERFORMANCE    OF    CONTRACT. 

(A)   Title  aud  Cstate  of  Vendor. 

'S=»I29(4)  (Del.Ch.)  A  bill  for  specific  perform- 
ance by  one  who  claims  to  be  seized  in  fee  will 
not  lie  to  compel  the  purchase  of  land,  where 
such  land  was  devised  to  complainant  in  trust 
for  its  charitable  uses;  complainant  not  being 
free  to  sell  the  property  as  absolute  owner. — 
Monaghan  v.  Joyce,  103  A.  582. 

(D)  Payment  o<  Purehaae  MOD«y. 

€=>I75  (N..L)  Purchaser  of  land,  in  absence  of 
fraud  or  eviction,  cannot  have  abatement  in 
price  on  account  of  defective  title.— Ratkewicz 
v.  Kara,  103  A.  912. 

V.   RIGHTS  AND  I.IABIUTIES  OF 

PARTIES. 

(A)  Am  to  Bach  Other. 

€=»I99  (Me.)  Where  mortgagor,  his  grantor, 
and  the  mortgagee  agreed  to  reservation  of 
timber  by  grantor,  subject  to  the  mortgage, 
and  the  mortgagor  insured  the  buildings  for 
the  benefit  of  himself  and  the  mortgagee,  and 
there  was  a  loss,  it  was  proper,  as  between 
mortgagor  and  mortgagee  and  the  grantor,  to 
use  the  money  in  restoring  the  buildings;  and 
the  grantor  was  entitled  to  have  the  proceeds 
not  used  in  restoring  buildings  applied  to  tin- 
mortgagor's  notes  and  interest  due,  and  not 
to  another  independent  debt  of  the  mortgagee. 
— Cilley    V.   Uerrick,    103  A.  777. 

(B)  Aa  to  Third  Peraona  In  General. 

<^32I8  (N.J.)  Right  of  vendor  to  sue  adjoin- 
ing owner  for  encroachment  on  land  sold  passes 
to  the  purchaser.— Ratkewicz  v.  Kara.  103  A. 
912. 

<C)  Bona   Fide  Pnrchaaera. 

<S=»22I  (Pa.)  Act  May  19,  1893  (P.  L.  108)  $ 
1,  amending  Act  March  18,  1775  (1  Smith's 
Laws,  p.  422)  §  1,  and  omitting  final  clause  of 
amended  act  relating  to  the  validity  of  unre- 
corded deed  as  against  purchasers  and  mort- 
gagees for  value,  repe.aled  such  omitted  clause. 
—Smith  V.  Young,  103  A.  63. 
<&=>233  (Pa.)  Under  Act  March  18,  1775  (1 
Smith's  I..aw,,  p.  422)  i  1,  as  amended  bv  Act 
May  19.  1893  (jt*.  L.  108),  all  deeds  are  required 
to  be  recorded  within  90  days  after  execution, 
and  deed  not  recorded  within  that  time  is  fraud- 
ulent and  void  as  to  subsequent  purchasers  or 
mortgagees.— .Smith  v.  Yonng,  103  A.  63. 

Under  Act  March  18,  1775  (1  Smith's  Laws, 
p.  422)  §  1,  as  amended  by  Act  May  19,  1893 
(P.  L.  108)  I  1,  title  of  first  purchaser,  not 
recording  his  deed  until  105  days  after  deliv- 
ery as  against  subsequent  purchaser  for  value 
who  had  recorded  his  deed  within  56  days  after 
its  delivery,  held  void. — Id.- 

VI.  REMEDIES   OF  VENDOR. 

(A)  I.len  and  Recovery  of  Land. 

€=>28l(3)  (R.I.)  Evidence  held  to  warrant  re- 
fusal to  establish  vendor's  lien  npon  real  estate 
conveyed  by  complainants  to  defendant's  inte«- 
tate.— RandaU  t.  O'Driscoll,  103  A.  903. 
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VENDORS'  LIENS. 

See  Vendor  and  Purchaser,  ®s>281. 

VENUE. 

See  Bastards,  <S=»3e. 

m.  CHAHGE    OF   VEITDE   OR  rijACB 
OF   TRIAL. 

$=350  (Pa.)  Refusal  of  lower  court  to  grant 
petition  for  change  of  venue  in  an  action  (or 
slander  on  the  ground  of  plaintiff's  political 
influence,  etc.,  held  not  an  abuse  of  j^udicial 
discretion,  in  view  of  tlie  time  of  presenting  the 
l)etijyou,  the  denials  of_  the  answer,  and^  the 
iiffidlv 


020. 


fits  of  petition.— Eyre  v.   Berry,   103  A- 


<g=»72  (Pa.)  The  contention  of  defendant,  peti- 
tioning for  a  change  of  venue,  that  a  rule  to 
show  cause  should  have  been  granted  was  with- 
out merit,  where  he  did  not  ask  for  such  rule, 
and  where  on  the  day  bis  answer  was  filed  he 
submitted  himself  to  the  court  on  his  petition 
and  supporting  affidavits. — Eyre  v.  BerM,  103 
A.  920.  ^ 

VERDICT. 

See  Appeal  and  Error,  <S=a>930.  l6oi-1005; 
Criminal  Ijiw,  (©=j877,  885,  1159;  New  Trial, 
<S=»58,  72;    Trial,  ^=>M0. 

VERIFICATION. 

See  Pleading,  <S=32$>S);   Statutes,  «s»35^. 

VICE  PRINCIPALS. 

See  Master  and  Servant,  4=>190. 

VOLENTI  NON  FIT  INJURIA. 

See  Negligence,  iS=>82. 


VOTERS. 
WAGERS. 


•See  Elections. 
See  Gaming. 

WAGES. 

See  Master  and  Servant,  ^s»70,  80. 

WAIVER. 

See  Appeal  and  Error,  «=»1075,  1078;  Criminal 
Law,  ®=>1178;  Landlord  and  Tenant,  «=» 
178;   Trial,  <g=»412. 

WALSH  ACT. 

See  Municipal  Corporations,  €=>185. 

WAR. 

See  Army  and  Navy,  e='3Q. 

®=»ll  (N.J.Ch.)  Residents  of  New  Jersey,  born 
in  flcrman  Empire,  and  not  citizens  of  United 
States,  who  had  not  been  interned  in  custody  of 
War  Department,  held  not  "enemies"  within 
federal  "Trading  with  the  Enemy  Act"  of  Oc- 
tober G,  1917,  so  that  they  could  not  defend  suit 
for  specific  performance  of  sale  of  realty  on 
such  ground. — Tortoriello  v.  Seghom,  103  A. 
393. 

<3=»I2  (X.J.Ch.)  Act  Oct.  6,  19n^  defining, 
regulating,  ,nnd  punishing  trading  with  enemy, 
must  be  construed  in  light  of  purposes,  first,  to 
prevent  act  resulting  in  detriment  to  United 
Stotes  in  war,  and,  second,  not  to  permit  or 
compel  act  re.iulting  in  injury  to  individual 
alien  enemy  without  benefit  to  United  States. — 
Keppelman  v.  Keppelman,  103  A.  27. 


WARDS. 

See  Guardian  and  Ward. 

WAREHOUSEMEN. 

See  Carriers,  «3»142,  14a 

WARNING. 

See  Master  and  Servant,  <8=150,  152, 


155. 


WATERS  AND  WATER  COURSES. 

See  Landlord  and  Tenant,  ^»149;  Municipal 
Corporations,  ©=>835;  Navigable  Waters; 
Statutes,  <S=380. 

n.  NATXTRAI.  WATER   COTTRSES. 

(B)   Obatrnctlon   and    Detention. 

€=>63  (Me.)  Evidence  held  to  sustain  verdict 
for  owner  of  upper  milldum  for  damages  by  in- 
creasing height  of  lower  dam,  so  as  to  inter- 
fere with  and  destroy  his  power. — Carleton  v. 
Camden-Anchor-Rockland  Mach.  Co.,  103  A. 
470. 

VH.   CONVEYANCES   AND    CON- 
TRACTS. 

<S=9l56(7)  (Me.)  A  grant  of  "all  the  riparian 
rights"  in  grantor's  land,  when  limited  "for 
the  purpose  specified,"  and  "confining  the  flow- 
age  to  the  height  of  the  dam,"  gave  grantee  only 
rights  in  grantor's  land  as  far  as  fluwage  affect- 
ed it— Portland  Sebago  Ice  Co.  v.  Phinney,  l(Ki 
A.  150. 

Vm.   ARTIFICIAL     PONDS.     RESER. 

VOIRS,  AND  CHANNELS,  DAMS, 

AND  FLOW  AGE. 

®s»l59  (Me.)  Length  of  time  that  a  mill  dam 
and  a  reservoir  has  been  maintained  has  no 
weight  in  ascertaining  whether  the  building  of 
a  dam  by  another  between  the  two  is  a  reason- 
able use  of  the  water. — Portland  Sebago  Ice  Co. 
V.  Phinney,  103  A.  150. 

$ss3l64  (Me.)  A  mill  owner  can  gain  no  rights 
by  prescription  between  the  mill  dam  and  the 
reservoir  dam,  unless  damage  has  been  done 
continuously  for  20  years  to  riparian  owners, 
and  he  cannot  prevent  a  dam  being  constructed 
between  the  two,  unless  the  use  tibereof  is  un- 
reasonable.— Portland  Sebago  Ice  Co.  v.  Phin- 
ney, lOa  A.  150.       . 

4s>l67(l)  (Me.)  Construction  of  pond  and  dam' 
between  plaintiff's  mill  dam  and  a  reservoir, 
one-fourth  the  size  of  the  mill  dam  and  one- 
fifth  the  size  of  the  reservoir  dam,  held  not  an 
unreasonable  use  of  the  water. — Portland  Sebago 
Ice  Co.  V.  Phinney,  103  A.  130. 

IX.  PtTBLIC  WATER  SUPPLY. 
(A)   Domestic  and   Mnnlelpal  Purposes. 

«s>l98  (N.J.Sup.)  Water  Supply  Act,  requir- 
ing state  comptroller's  certificate  of  names  of 
corporations  owing  money  to  state  for  diver- 
sion of  water  to  be  filed  between  January  Ist 
and  February  15th,  is  not  mandatory,  and  omis- 
sion to  file  it  before  latter  date  did  not  for- 
feit state's  right  to  collect  sums  therenftor 
certified. — East  Jersey  Water  Co.  v.  Board  of 
Conservation  &  Development,  103  A.  H't'i. 

In  Water  Supply  Act,  the  words  "now  be- 
ing legally  diverted"  mean  the  amount  diverted 
according  to  law  in  1007,  when  the  act  went 
into  effect,  and  do  not  extend  to  a  quantity 
which  corporation  by  contract  may  thereafter 
acquire  to  fulfill  its  contracts  to  supply  wa- 
ter.—Id. 

An  abstractor  may  take  what  it  was  divert- 
ing in  1907,  and,  it  that  did  not  reach  the  stat- 
utory maximum  exemption,  as  much  as  woul  1 
make  the  maximum  diversion  allowed  without 
payment  of  license  tax  under  Water  Supply 
Act.— Id. 
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€=>200(1)  (Pa.)  Water  company  originally  in- 
corporated under  AprU  11,  1866  (P.  L.  723),  to 
supply  water  to  five  boroughs  and  "the  vicini- 
ty," did  not  lose  its  charter  rights  at  adoption 
of  Constitution  of  1873,  or  by  its  acceptance 
of  Corporation  Act  April  29,  1874  (P.  L.  73), 
and  did  not  «xceed  its  charter  rights  by  ind- 
dentally  supplying  water  in  vicinity  of  city 
into  which  boroughs  were  consolidated. — Croyle 
V.  Johnstown  Water  Co.,  103  A.  303. 

€s»203(6)  (Pa.)  Suijerior  Court  reviewing  or- 
<ler  of  Public  Service  Commission  under  Act 
July  2C,  1013  (P.  U  1427)  art.  6,  fi  22-24,  as 
amended  by  Act  June  3,  1916  (P.  L.  779),  erred 
in  not  considering  that  as  to  tliat  part  of  water 
company's  property  lying  between  high  and  low 
water  mark  of  river  it  nad  no  absolute  title. — 
Borough  of  Ben  Avon  v.  Ohio  Valley  Water 
Cc...  103  A.  744. 

In  valuing  property  of  water  company  for 
rate-making  purposes  under  Act  July  20,  1913 
(P.  L.  1427)  art.  6,  §§  22-24,  where  proper  al- 
lowance was  made  for  value  of  physical  prop- 
erty for  investment  with  the  business  attached, 
the  going  value  was  necessarily  included  with- 
in that  estimate,  and  was  not  to  be  valued  sepa- 
rately.—Id. 

In  valuing  property  of  a  water  company  for 
rate-making  purnoses  under  Act  July  20,  1913 
(P.  L.  1427)  art.  6,  §|  22-24,  the  amount  to  be 
nllowcd  for  interest  during  construction  of  its 
jilant  was  a  matter  for  judgment  of  Public 
Service  Commission  upon  consideration  of  the 
facts.— Id. 

In  valuing  property  of  water  company  for 
rate-making  purposes.  Public  Service  Commis- 
Hion,  under  Act  July  26,  1913  (P.  L.  1427)  art. 
i>.  |g  22-24,  should  properly  consider  an  item 
for  brokerage  for  sale  of  its  bonds  in  connec- 
tion with  interest  charged,  and  should  not  in- 
clude it  in  company's  fixed  capitalization.— Id. 

In  valuing  proi)erty  of  water  company  for 
rate-making  purposes.  Public  Service  Commis- 
sion under  Act  July  26.  1913  (P.  L.  1427)  art. 
ti,  ii  22-24,  need  not  adopt  any  formula  or  ex- 
clusive method,  but  may  exercise  its  sound  and 
reasonable  judgment  under  a  proper  considera- 
tion of  all  relevant  facts. — Id. 
<£=3203(6)  (Pa.)  Where  Public  Service  Commis- 
sion has  found  that  rate  schedules  filed  by  water 
company  are  unjust  and  unreasonable,  its  order 
that  company  should  be  paid  under  such  rates 
for  water  furnished  during  a  certain  period  is 
not  consistent,  and  cannot  be  sustained. — Bor- 
ough of  Ben  Avon  v.  Ohio  Valley  Water  Co., 
103  A.  750. 

<$=s>203(12)  (Pa.)  Order  of  Public  Service  Com- 
mission under  Act  July  20,  1913  (P.  h.  1427) 
art.  6,  II  22-24,  valuing  property  of  water 
company  for  rate-making  purposes,  /icM  sup- 
iHjrted  by  evidence,  so  that  order  of  Superior 
Court  increasing  valuation  would  be  reversed, 
and  order  of  commission  reinstated. — Borough 
of  Ben  Avon  v.  Ohio  Valley  Water  Co.,  103  A. 
744. 

What  was  necessary  and  what  was  overde- 
velopment in  case  of  a  water  company  was  with- 
in proper  function  of  Public  Service  Commis- 
sion under  Act  July  26,  1913  (P.  L.  1427)  art. 
0,  II  22-24,  and  where  its  findings  were  sus- 
tained by  competent  evidence  it  should  not 
have  been  disturbed  by  superior  court  on  re- 
view.—Id. 

<£=s>203(14)  (N.J.)  Statutory  liens  upon  land- 
lord's estate  in  leased  real  property  for  water 
rents  or  charges  for  water  supplied  thereon  to 
tenant  must  depend  for  their  validity  either  up- 
on the  taxing  power  or  upon  contract. — Ford 
Motor  Co.  V.  Town  of  Kearny,  103  A.  254. 

If  taxing  power  is  relied  upon  to  sustain 
liens  on  landlord's  estate  in  leased  property 
for  water  rents,  imposition,  to  be  constitution- 
al must  be  laid  under  uniform  rules  according 
to  value  of  property  taxed  or  special  benefits 
to  it.— Id. 

Lien   for  charges   for   water   supplied  to   a 


tenant  by  measure  at  fixed  price  cannot  be 
sustained  under  taxing  power,  bat  must  de- 
pend upon  contract  expressly  or  impliedly  au- 
thorized by  landlord. — Id. 

Statute  in  force  (Act  March  5,  1884  [P.  L. 
p.  49J  I  9),  providing  for  lien  against  "prem- 
ises" for  unpaid  water  supplied  by  munidpali- 
ty,  reads  into  every  lease  an  authority  to  ten- 
ant to  subject  premises  to  such  lien  for  such 
unpaid  water  as  parties  contemplated  should 
be  supplied  to  tenant. — Id. 

Where  Act  March  5.  1884  (P.  L.  p.  44)  re- 

?u!res  municipality  to  shut  off  water  supply 
or  nonpayment  of  charges,  there  can  be  no 
lien  against  landlord's  estate  for  water  supplied 
to  tenant,  on  his  contract  alone,  after  default 
and  after  reasonable  time  for  shutting  off  #up- 
ply.— Id. 

X.   ICE. 

€=>297  (Me.)  An  upper  riparian  ow^uer  buildin^r 
a  dam  in  the  fall  just  berore  and  during  freez- 
ing; season,  who  used  ordinary  care  in  dumping 
soil,  gravel,  and  other  materials  ordinarily  used 
in  making  dams,  into  the  stream,  cannot  be  held 
liable  |^or  damages  for  such  materials  being 
frozen  into  the  ice  fields  of  a  lower  owner.— Port* 
land  Sebago  Ice  Co.  v.  Phinney,  103  A.  150. 

WtAPONS. 

See  Parent  and  Child,  «=»13. 

WEBB-KENYON  ACT. 

See  Intoxicating  Liquors,  #=>112^. 

WHARVES. 

^=3(6  (R.I.)  Use  of  plaintiff's  wharf  for 
berthing  purposes  by  barges  consigned  to  de- 
fendant, by  overlapping  it,  and  by  fastening 
lines  to  its  posts  and  spiles,  supported  plain- 
tiff's claim  for  wharfage. — Adams  v.  John  K. 
White  &  Son,  103  A.  230. 
&=>IB  (K.I.)  Owner  of  wharf  can  maintain  as- 
sumpsit against  owner  of  adjacent  wharf, 
which  ordered  coal  barges,  so  long  that  they 
overlapped  first  wharf,  to  berth  there,  also 
tying  up  to  first  wharf,  whose  owner  demanded 
wharfage. — Adams  v.  John  R.  White  &  Son, 
103  A.  2.30. 

In  assumpsit  for  wharfage,  question  to  de- 
fendant's treasurer  as  to  whether  he  ordered 
barges  to  wharf,  knowing  he  could  not  give 
complete  berth,  to  which  he  answered  he  did 
not  personally,  but  that  concern  did,  was  not 
error.— Id. 

In  assumpsit  for  wharfage,  testimony  held 
admissible,  as  pertinent  to  question  of  value 
of  use  of  plaintiff's  property  by  defendant. — Id. 

WIDOWS. 

See  Master  and  Servant,  ®=>38S 

WILLS. 

See  (Parities;  Conversion;  Descent  and  Di9> 
tribution;  Bxecutors  and  Achninistrators; 
Perpetuities;   Taxation,  «=»867-}>97;  Trusts. 

I.  NATURE  AND  EXTENT  OF  TESTA- 
MENTART  POWER. 

<@=5l3(2)  (DeLCh.)  Rev.  Codes  1915,  |  2181, 
held  not  to  apply  to  a  devise  of  real,  personal, 
and  mixed  property  to  a  bishop  by  name  "or  his 
successor  the  Kt.  Rev.  Bishop  of  W.  Diocese." 
— Monaghan  v.  Joyce,  103  A.  582. 
€:»I4  (Md.)  College  incorporated  "for  the  edu- 
cation of  youth,  the  pursuit  of  scicttce  and  the 
general  diffusion  of  knowledge,"  held  a  secular 
corporation,  so  that  to  entitle  it  to  receive  a  be- 
quest it  was  not  necessary  to  secure  legislative 
sanction  as  required  by  the  Declaratiou  of 
Rights,  art  38,  regarding  gifts  to  religious  cor- 
porations.— President  and  Council  of  Mt.  St. 
Mary's  College  t.  Williama,  103  A.  479. 
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II.  TESTAMBNTABT  CAPACITY. 

<&=350  (N.J.Prerog.)  That  testator  compre- 
hended property  he  was  about  to  dispose  of, 
natural  objects  of  his  bounty,  meaning  of  busi- 
ness in  which  he  was  engaged,  r«ition  of  each 
of  these  factors  to  others,  and  distribution 
that  was  made  by  his  will,  was  sufficient.— In  re 
Coleman's  Will,  103  A.  521. 
<e=>52(l)  (N.J.Prerog.)  The  burden  of  estab- 
lishing incompetency  on  the  probate  of  a  will 
ig  on  the  caveatrix.— In  re  Smmer  s  WiU,  lOd 
A.  383. 

<8=»52(4)  (N.J.)  The  finding  of  a  lunacy  com- 
mission as  to  testator's  mental  state  three 
weeks  before  his  death  and  covering  a  period 
during  which  the  will  was  made  is  only  prima 
facie  evidence  of  facts  found,  and  is  not  con- 
cl'jsive.— In  re  Coleman's  Will,  103  A.  78. 
<S=55(1)  (NJ.Prerog.)  In  a  suit  to  probate  a 
will,  evidence  held  not  to  sustain  a  finding  that 
testatrix  was  incompetent.— In  re  Shimer  s  Will, 
103  A.  383. 

<&=»55(3)  (Pa.)  That  testator,  man  of  70,  and 
of  sound  mind  and  body,  was  under  mistake* 
impression  that  value  of  his  investments  was 
greater  than  it  was,  was  not  sufficient  evidence 
that  he  was  laboring  under  insane  delusion, 
where  will  itself  furnished  no  evidence  of  any 
such  delusion.— In  re  Friday's  Estate,  103  A. 
553. 

III.  CONTRACTS  TO  DEVISE  OR 

BEQUEATH. 

<5=>58(2)  (N.J.)  Where  it  is  not  denied  that 
plaintiff  performed  work  for  appellant's  intes- 
tate as  alleged  in  complaint,  and  it  is  shown 
that  intestate  admitted  she  owed  plaintiff  there- 
for, and  said  he  could  not  have  his  wages  until 
she  died,  the  essential  elements  of  an  express 
contract  between  them  were  proven.— Messen- 
ger V.  Paterson  Savings  Inst.,  103  A.  178. 

IV.  REQUISITES    AND    VAUDITT. 

(A)  Nature  and  B««e«tl«Iii  of  Teatameata* 

rr  DUpositioaa. 

«=5>7I  (Pa.)  Wills  Act  April  8,  1833  (P.  L. 
249),  was  intended  to  form  complete  system  by 
which  posthumous  disposition  of  property 
might  be  made.— In  re  ChurcbiU's  Estate,  103 
A   533 

Purpose  of  Wills  Act  of  April  8,  1838  (P.  h. 
249),  was  to  secure  accuracy  in  execution  of 
testator's  wishes,  authenticity  of  instrument 
transmitting  them,  identification  of  testator 
and  certainty  as  to  his  completed  testamentary 
purpose. — Id. 

^=372  (Pa.)  Where  alleged  will  consisted  of  list 
of  items  of  property,  and  opposite  one  item 
words  "For  Ev  and  Anna"  appeared  to  be  writ- 
ten over  erasure,  and  were  only  words  showing 
testamentary  intent,  finding  that  maker  did  not 
intend  it  to  take  effect  as  will  was  justified.— 
McGrory  v.  Fisher,  103  A.  589. 
<g=38l  (Pa.)  Essentials  to  a  valid  will  entitled 
to  probate  are  that  it  be  executed  according  to 
statutory  requirements,  and  that  it  be  the  free 
act  of  one  having  a  sound,  disposing  mind,  mem- 
ory, and  understanding.— In  re  Baum's  Estate, 
103  A.  614.  „  ,        .  V 

However  inoperative  a  will  may  be  with  re- 
spect to  some  of  its  provisions,  yet  if  executed 
pursuant  to  requirements  of  statute  and  testa- 
tor is  of  testamentary  capacity,  it  is  a  valid  will. 
—Id. 

(C)  ESxecntlon. 

<g=slll(2)  (Pa.)  Under  Wills  Act  of  April  8, 
1883  (P.  L.  249),  will  bearing  testator's  name 
in  attestation  clause,  but  not  signed  by_  him 
opposite  seal  on  line  designated  for  his  signa- 
ture, held  not  signed  at  end  thereof  as  requir- 
ed by  act.  and  void.— In  re  Churchill's  Estate, 
103  A.  533. 


(F)   Mtatake,  Uadne  Inllaence,  and  FranO. 

<g=>l57  (N.J.Prerog.)  That  relations  between 
testator  and  undi^iorced  wife  of  another  to 
whom  testator  was  engaged  were  meretricious 
would  not  defeat  a  gift  to  her.— In  re  Coleman's 
Will,  103  A.  521. 

<e=3l66(2)  (N.J.Prerog.)  In  a  suit  to  probate  a 
will,  evidence  held  to  overcome  the  presumption 
of  undue  influence  arising  from  the  relation  of 
confidence  between  testatrix  and  her  daughter. 
—In  re  Shimer's  Will,  103  A.  383. 

(G)  Revocation  and   ReTlval. 

^s>l84(l)  (N.J.)  A  codicil  is  not  a  revocation  of 
a  will,  but  a  republication  thereof  except  as  al- 
tered.—In  re  Diament's  Estate,  103  A.  199. 
«=>I84(3)  (Md.)  The  disposition  of  a  will  will 
not  be  disturbed  by  an  erroneous  recital  of  its 
contents  in  a  codicil,  unless  a  design  to  revoke 
or  modify  the  disposition  in  the  will  can  be 
fairly  collected  from  the  whole  instrument. — 
Grieves  v.  Grieves,  103  A.  572. 
Q=>I95  (N.J.)  Where  testator  executed  a  will 
and  three  codicils,  and  thereafter  revoked  the 
last  codicil,  the  will  and  first  two  codicils  were 
properly  admitted  to  probate,  and  the  third  codi- 
cil was  properly  rejected. — In  re  Diament's  Es- 
tate, 103  A.  199. 

^s>l99  (Conn.)  A  devise,  which  was  void  when 
made,  because  m  violation  of  the  statute  against 
perpetuities,  was  validated  when  ratified  and 
confirmed  by  a  codicil  executed  after  the  repeal 
of  the  statute.- Morse  v.  W^jtrd,  103  A.  119. 

V.  PROBATE,  ESTABLISHMENT, 

AND   ANNULMENT. 

(A)   Probata    and    Revocation    In    General. 

$=3215  (Pa.)  Essentials  to  a  valid  will  are 
purely  questions  of  fact,  and  are  proper  matters 
of  inquiry  before  register;  and,  when  they  af- 
firmatively appear,  the  right  to  have  paper  ad- 
mitted to  probate  is  fully  established.— In  re 
Baum's  Estate,  103  A.  614. 

(H)  ETldenee. 

iS=>288(l)  (Pa.)  On  feigned  issue  to  determine 
validity  of  will,  the  burden  of  proving  testa- 
mentary intent  was  upon  proponents,  where  its 
validity  was  questioned. — McGrory  v.  Fisher, 
103  A.  589. 

(D  Hearlnc  or  Trial. 

9=>3I6(1)  (Pa.)  Dismissal  of  petition  for  an  is- 
sue devisavit  vel  non  alleging  that  the  last  para- 
graph of  a  will  had  been  added  after  execution 
and  without  testator's  knowledge  or  consent,  on 
the  evidence  of  the  scrivener  and  opposing  testi- 
mony of  handwriting  experts,  held  not  error. — 
In  re  MeWilliams'  Estate,  103  A.  365. 
€=»324(1)  (Pa.)  On  feigned  issue  to  determine 
the  validity  of  will,  held,  that  time  of  making  al- 
teration affecting  the  validity  of  will  was  for 
jury.— McGrory  v.  Fisher,  lOd  A.  589. 

(J)  Judgment  or  Oeeree. 

®s»355  (N.J.)  Where  appellant  for  a  consider- 
ation waived  contest  of  the  will  aftor  being 
served  with  citation,  and  did  not  appear  when 
the  hearing  began,  but  only  at  a  second  ad- 
journment, the  court  properly  permitted  her  to 
become  a  party,  but  refused  to  permit  her  to 
cross-examine  witnesses  whose  testimony  had 
already  been  taken,  though  she  could  have  made 
such  witnesses  her  own.— In  re  Coleman's  Will, 
103  A.  78. 

(K)   RevlevT. 

«S=356  (Pa.)  Under  Act  March  15,  1S32  (P.  L. 
138)  J!  13,  orphans'  court  had  no  juri.sdiction 
over  appeal  from  register's  admission  o£  will  to 
probate  on  ground  that  will  was  in  fact  of  a 
different  date  from  that  recited  therein,  although 
statute  as  to  after-born  child  would  render  will 
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inoperative  aa  to  child  born  between  the  dates  in 
question  if  will  were  executed  on  date  recited 
m  it;  the  question  raised  being  not  as  to  va- 
lidity but  operation  of  will.— In  re  Baum's  Es- 
tate, 103  A.  614. 

(L)   Fees  and  Costa. 

^=>405  GNT.J.Prerog.)  Contest  being  justified, 
costs  ana  expenses  thereof  will  be  ordered  paid 
out  of  testator's  estate. — In  re  Coleman's  Will, 
103  A.  521. 

VI.   OONSTR1TCTION. 
(A)    General   Rnlea. 

ig=>437  (Md.)  Under  Code  Pub.  Civ.  Ijaws,  art. 
93,  §  336,  and  the  preceding  Acts  1849,  c.  229, 
providing  for  construction  of  wills  and  subse- 
(|uent  acts  and  provisiong,  a  will  made  in  1849 
is  to  be  interpreted  in  the  light  of  laws  relating 
to  wills  of  both  real  and  personal  property. — 
Albert  v.  Safe  Deposit  &  Trust  Co.  of  Balti- 
more, 103  A.  130. 

€=^439  (Md.)  While  courts  may  refuse  to  so 
interpret  a  will,  as  to  result  in  intestacy,  they 
are  not  authorized  to  construe  it  contrary  to 
testator's  intention,  as  shown  by  its  tern^s.— 
Albert  v.  Safe  Deposit  &  Trust  Co.  of  Balti- 
more, 103  A.  130. 

€=»439  (Pa.)  The  testator's  intention  '.a  con- 
trolling in  the  construction  of  his  will. — In  re 
Towne's  Estate.  103  A.  675. 
€=>439  (IM.)  Intent  of  testator  must  be  car- 
ried out  whenever  such  intention  can  be  de- 
termined from  terms  of  will,  and  is  not  in  vi- 
olation of  any  established  rule  of  law.— Ham- 
mett  V.  Wright,  103  A.  790. 
$=3448  (Pa.)  Where  will  of  testator,  dying  un- 
married and  without  issue,  bequeathed  income 
on  $9,0(X)  for  care  of  family  burial  lots  and 
three-fourths  of  income  of  residue  for  similar 
purposes,  and  made  a  feift  over,  there  was  no 
intestacy.- In  re  Close's  Estate,  103  A.  822. 
€=»4S5  (Md.)  Every  will  must  be  construed  ac- 
cording to  its  language  and  in  the  light  of  the 
circumstances  under  which  it  was  executed. — 
Albert  v.  Safe  Deposit  &  Trust  Co.  of  Balti- 
more, 103  A.  IW. 

$:3456  (R.I.)  In  construing  a  will,  the  lan- 
guage used  will  be  given  its  ordinary  meaning, 
unless  a  contrnry  intention  clearly  appears.— 
Rhode  Island  Hospital  Trust  Co.  v.  Davis,  103 
A.  972. 

<Ss>458  (Md.)  While  a  different  meaning  may 
be  given  the  same  word  appearing  in  different 
parts  of  the  same  will,  depending  on  the  connec- 
tion in  which  it  is  used,  it  should  clearly  appear 
therefrom  that  such  different  meaning  was  so 
intended  by  the  testator. — Grieves  v.  Grieves, 
103  A,  572. 

<C=»466  (Pa.)  The  word  "devise,"  correctly 
used,  applies  only  when  land  is  the  subject  of 
the  testamentary  disposition,  but  in  its  popular 
meaning  it  includes  every  species  of  property, 
and  this  wider  meaning  is  allowed  when  it  is 
made  clear  that  it  was  in  that  sense  the  testa- 
tor employed  it.— Miller  v.  Bower,  l03  A.  727. 
^=3469  (Conn.)  Though  provision  of  will  for 
defeasance  of  prior  gift  on'  condition  cannot 
have  effect  on  titles  by  which  pursuant  to 
prior  provisions  residuary  estate  is  owned  and 
held,  time  set  for  happening  of  condition  hav- 
ing elapsed,  its  conditions  are  to  be  considered 
in  connection  with  prior  provisions  in  arriving 
at  testatrix's  intent.— Meriden  Trust  &  Safe 
Deposit  Co.  V.  Squire,  103  A.  269. 
$=947 1  (R.I.)  Where  one  paragraph  of  will 
provides  for  payment  to  testator's  children  of 
income  of  trust  fund,  the  payment  of  which 
was  not  otherwise  provided  for,  and  following 
paragraph  provides  that  income,  the  payment 
of  which  was  not  provided  for,  "notwithstand- 
ing the  provisions  of  the  last  preceding  para- 
graph," shall  accumulate  for  benefit  of  remain- 
dermen, the  former  paragraph  and  not  latter 


will  govern,  apon  death  of  son,  in  dispoaition  of 

income  given  him  where  not  otherwise  provid- 
ed for. — Rhode  Island  Hospital  Trust  Co.  r. 
Davis,  103  A.  972. 

«=3488  (RI.)  Will  creating  trast  for  benefit  of 
home  and  devising  the  income,  dividends,  and 
profits  for  life  to  widow,  heid  not  to  contain 
such  latent  ambiguity  as  to  render  admissible 
testimony  as  to  testator's  intent. — Rhode  Is- 
land Hospital  Trust  Co.  v.  Bradley,  103  A.  486. 

(B)   DealKnatloB    of    DeTlseea,    and    Leara- 
teea  and  Their  Respeetive  Itharea. 

$=>497(1)  (N.H.)  A  bequest  in  a  will  "for  each 
grandchild  I  may  leave  surviving  me,  whether 
now  or  thereafter  born"  does  not  include  grand- 
children conceived  and  bom  after  testator's 
death.— Fuller  v.  Gale,  103  A.  308. 
€=!>497(7)  (N.H.)  A  will  giving  a  lepcy  "for 
each  grandchild  I  may  leave  surviving  me, 
whether  no<^  or  thereafter  bom,"  contemplates 
every  grandchild  whose  identity  may  be  estab- 
lished at  the  time  of  testator's  death,  and  in- 
Audes  grandchildren  en  ventre  at  that  time. — 
t^Uler  v.  Gale,  103  A.  308. 
<S=>506(1)  (Conn.)  The  word  "heirs,"  aa  now 
used  in  wills,  includes  those  who  inherit  cither 
personal  or  real  estate. — Morse  v.  Ward,  103 
A.  119. 

$=»506(2)  (Conn.)  A  will  providing  that,  after 
death  of  three  sons,  property  devised  in  trust  for 
their  lives  should  be  divided  "equally"  among 
the  "heirs  at  law"  of  the  three  sons  "according 
to  laws  of  distribution,"  gave  the  property  in 
equal  shares  to  the  wives  of  three  sons  who  died 
without  issue  and  a  living  child  of  a  fourth 
son  who  died  before  execution  of  the  will. — 
Morse  v.  Ward,  103  A.  119. 
€=3524(2)  (N.H.)  Where  testator  gave  in  trust 
a  life  estate  to  his  wife,  followed  by  life  es- 
tate to  his  sisters,  and  upon  their  decease  to 
"my  heirs,"  held,  that  term  "my  heirs"  was  used 
in  its  ordinary  meaning,  and  referred  to  heirs 
at  date  of  testator's  death,  and  not  those  an- 
swering that  description  at  termination  of 
trust— Simes  v.  Ward,  103  A.  310. 

(C)   Sorrlvorahlp,    Repreaentatlon,   and 
Snbatitntlon. 

$=3538  (Conn.)  A  will,  providing  that,  "in  the 
event  of  the  death  of  C.,  the  income  of  the  in- 
vestments is  to  be  divided  between  his  children 

*  *  *  under  the  same  conditions,"  held  to 
provide  for  the  contingency  of  C.'s  death  either 
before  or  after  death  of  testator.— Holmes  v. 
Connecticut  Trust  &  Safe  Deposit  Co.,  103  A. 
640. 

$=3545(2)  (N.J.Ch.)  Residuary  clause,  devising 
property  to  testator's  children  with  reversion 
should  any  of  them  die  without  issue,  held  to 
contemplate  death  before  period  of  distribution, 
in  which  event  remaiuing  children  were  to  take 
by  way  of  substitution. — Snyder  v.  Taylor,  103 
A.  396. 

$=3545(2)  (Pa.)  Under  Act  July  0,  1897  (P.  I* 
213),  where  an  absolute  estate  is  followed  by 
the  words  "dying  without  issue,"  they  refer  to 
death  without  issue  in  lifetime  of  testator,  if 
gift  is  immediate,  or  if  not  immediate  during 
the  life  estate,  and  if  donee  survives  testator 
or  continuation  of  intervening  estate,  his  inter- 
est becomes  absolute.— Patterson  v.  Reed,  103 
A.  735. 

$=>548  (N.J.)  Under  will  creating  a  trust  fnnd 
for  testator's  wife  and  children,  and  on  the 
death  of  his  wife  giving  her  share  equally  to  the 
children  or  the  survivor  or  survivors  for  life, 
"survivor"  meant  survivor  at  death  of  life  ten- 
ant.—Cuskaden  V.  Steelman,  103  A.  212. 
$=3548  (R.I.)  A  will,  directing  income  to  "such 
of  my  children  other  than  'J.'  as  shall  be  living 

*  *  *  and  the  children  of  such  of  them  as 
shall  not  be  then  living,"  construed  to  give  no 
•hare  of  income  to  cUldren  of  "JV  who  was 
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not  livinE.— Rhode  Island  Hospital  Trust  Co. 
V.  Davis,  103  A.  972. 

CD)  Dea«rl|iMoa   of  Propertr- 

<S=»56I(1)  (N.J.Ch.)  Where  testator  purchas- 
ed a  tract  of  land  and  later  an  adjoining  tract, 
Hnd  then  erected  a  house  on  the  first  tract, 
fencing  in  both  tracts  for  a  lawn,  his  devise 
of  it  as  "my  house"  included  both  tracts. — 
Ilartfield  v.  Pennsylvania  Co.  for  Insurance  on 
Lives  and  Uranting  Annuities,  103  A.  801. 

<£=>578(1)  (Md.)  Where  a  testator  bequeathed 
to  two  siKters  "all  I  am  worth,  amounting  to 
four  Oiousand  three  hundred  dollars  or  there- 
about, which  is  now  in  possession  of  S.  as  trus- 
tee." the  will  covered  only  such  fund,  and  the 
words  "all  I  am  worth"  do  not  give  it  applica- 
tion to  after-acquired  property. — Albert  v.  Sate 
Deposit  &  Trust  Co.  of  Baltimore,  103  A.  130. 

4=3578(1)  (Fa.)  It  is  absolutely  necessary,  in 
order  ttiut  a  will  may  be  construed  as  operat- 
ing upon  subsequently  acquired  real  estate, 
that  an  intent  that  it  shall  so  operate  shall  af- 
firmatively appear  in  the  will  itself. — Miller  v. 
Bower,  103  A.  727. 

<S=>578(4)  (Pa.)  I'nder  Act  April  8,  1833  (P. 
L.  250)  i  10,  the  words  "general  devise"  oc- 
curring in  a  will  import  an  express  intent  to 
dispose  of  after-acquired  realty,  and  mean  a 
testamentary  disposition  of  real  estate  without 
qnalificutlon  as  to  tenure.— Miller  v.  Bower, 
J  03  A.  727. 

<S=>578(5)  (Pa.)  Where  will  of  testatrix,  owing 
no  realty,  gave  a  sister  the  interest  on  mort- 
gages for  life,  and  on  her  death  gave  the 
mortgages  and  personal  property  to  another, 
and  thereafter  testatrix  converted  her  mortga- 
ges and  purchased  certain  realty,  the  will  did 
not,  under  Act  April  8.  l.'^SS  (P.  L.  250)  {  10, 
pass  after-acquired  realty.— Milieu  v.  Bower, 
103  A.  727. 

$=3585(2)  (N.J.)  Under  a  codicil  revoking  a 
be<iuest  to  a  son  and  givins  his  share  in  trust 
to  Bon's  children,  the  bequest  to  the  children  in- 
cluded the  share  held  for  widow,  which  after 
her  death  was  to  be  divided  among  testator's 
children  or  the  survivors  during  their  lifetime. — 
Cuskaden  v.  Stcolraan,  103  A.  212. 

*=»587(4)  (R.I.)  Will  granting  wife,  as  bene- 
ficiary of  trust,  life  estate  in  income,  dividends, 
and  profits  arising  from  residuary  trast  estate, 
held  not,  by  use  of  words  "income,  dividends 
or  profits,"  to  require  payment  to  wife  of  so- 
called  dividends  from  corporation  and  land  trusts 
in  partial  cxtingnishment  of  the  remainder. — 
Rhode  Island  Hospital  Trust  Co.  y.  Bradley, 
103  A.  486. 

Where  testator  owned  stock  in  corporation 
which  purchased  lands,  and  held  same  many 
years,  and  sold  at  advance,  paying  so-called  divi- 
dends with  the  proceeds,  less  expenses,  such  divi- 
dends were  not  "ordinary  cash  dividends,"  but 
were  in  extinguishment  of  principal,  and  did  not 
inure  to  life  tenant  under  will  giving  income, 
dividend,  etc..  arising  from  residuary  trust  es- 
tate.— Id. 

(E)   Nature  o<  Eiitat«s  and   latereata  Cre- 
ated. 

<S960I(1)  (Conn.)  Estate  given  by  will  in  ab- 
solute ti-rms  may  be  cut  down  to  lesser  one  by 
subse<iuent  provisions,  clearly  showing  testa- 
tor's intention,  but  subsequent  language  must 
not  be  of  doubtful  meaning  or  uncertain,  and 
must  be  equivalent  to  a  positive  provision. — 
Meriden  Trust  &.  Safe  Deposit  Co.  v.  Squire, 
103  A.  2fia 

<=»60l(8)  (Md.)  After  clauses  vesting  in  tes- 
tator's son  a  fe«-flimple  title  in  the  estate,  a 
clause,  "and  it  if'  my  desire  that  all  the  proper- 
ty received  fron.  me  by  my  son  ♦  •  •  shall 
pass  to  my  grandson,"  etc.,  cut  down  the  eon's 


estate  to  an  estate  for  life,  with  remainder  over. 
—Grieves  v.  Grieves,  103  A.  572. 
<8=3602(1)    (Conn.)  Law    looks   with   disfavor 
upon  defeasance  provisions.— Meriden  Trust  & 
Safe  Deposit  Co.  v.  Squire,  103  A.  269. 

First  defeasance  proviso  of  will,  giving  resid- 
uary estate  to  be  divided  equally  between  tes- 
tatrix's son  and  granddaughter  on  latter's  ma- 
jority held  limited  in  operation  to  period  of 
granddaughter's  minority,  so  that,  having 
reached  21,  she  was  entitled  to  her  share  ab- 
solutely.— Id. 

€=>602(3)  (Conn.)  In  Connecticut,  in  absence 
of  express  direction,  or  other  indication  of  in- 
tent to  contrary,  jphrase  in  will,  "dying  with- 
out issue,"  or  equivalent,  means  dying  without 
issue  living  at  such  death.— Meriden  Trust  & 
Safe  Deposit  Co.  v.  Squire,  103  A.  269. 
<S=>602(6)  (Conn.)  Where  testatrix  gave 
property  to  granddaughter,  making  gift  de- 
feasible in  case  of  death  within  some  period 
without  leaving  issue,  happening  of  condition 
having  become  impossible  by  period's  having 
elapsed,  granddaughter's  title  has  become  ab- 
solute.— Meriden  Trust  &  Safe  Deposit  Co.  v. 
Squire.  103  A.  269. 

9=3608(1)  (Pa.)  Where  a  will  creates  an  equi- 
table life  estate  followed  by  legal  contingent  re- 
mainders, the  rule  in  Shelley's  Case  is  not  ap- 
plicable.—In  re  McKinney's  Estate,  103  A.  590. 
€=»608(1)  (Pa.)  There  was  no  coalescing  of  a 
trust  estate  bequeathed  for  life  and  the  estate 
in  remainder,  because  the  former  was  an  eq- 
uitable estate  and  the  latter  a  legal  estate. — 
In  re  Towne's  Estate,  103  A.  875. 
«=»608(5)  (Pa.)  WiU  bequeathing  fund  to 
daughter  for  life  and  over  to  her  children,  re- 
quiring the  trustee  to  exercise  discretion  as  to 
investments,  iield  to  create  an  active  trust,  so 
that  the  daughter's  issue  took  by  purcliase 
and  not  by  inheritance,  and  hence  that  the 
rule  in  Shelley's  Case  did  not  operate  to  give 
her  an  absolute  interest  in  the  fund. — In  re 
Towne's  Estate,  103  A.  875. 
€=>6I0(1)  (X.J.)  T'ndcr  will  devising  and  be- 
queathing to  a  brother  and  son  in  equal  pro- 
portions "all  my  interest  in  the  following  busi- 
ness houses  *  *  *  and  the  assets  and 
property  of  every  kind  of  said  bouses,"  bene- 
ficiaries took  absolutely. — Kremelberg  v. 
Thompson,  103  A.  523. 

€=3618  (Md.)  Under  will,  held,  that  testator's 
widow  was  not  entitled  to  possession  of  corpus 
of  estate,  but  only  to  share  in  income  until 
death  or  remarriage.- Lawson  v.  Burgee,  103 
A.  516. 

(F)   Vected  or  Contlascent  Eatatca  aad  la- 
tereata. 

€=3629  (Conn.)  Law  favors  early  vesting  ol 
estates,  and  prefers  first  to  second  taker. — 
Meriden  Trust  &  Safe  Deposit  Co.  v.  Squire, 
103  A.  269. 

<S=3634(6)  (R.I.)  Where  a  will,  after  devising 
a  life  estate,  directed  remainder  of  testator's 
estate  to  be  sold  and  divided  between  four 
legatees,  and  that  legacies  lapsed  by  death  or 
refusal  to  accept  to  become  part  of  residuary 
estate,  legacies  held  to  vest  on  testator's  death; 
payment  being  postponed  during  life  tenancy. — 
Uammett  v.  Wright,  103  A.  70«. 
«=3634(13)  (Pa.)  Where  testatrix  left  b^r 
entire  residuary  estate  in  trust  for  two  un- 
married sisters,  or  the  survivor,  and  on  the 
survivor's  death  directed  that  it  vest  in  tes- 
tatrix's heirs  at  law,  as  specified  in  an  item 
of  the  will,  the  legatees  named  in  such  item 
took  vested,  and  not  contingent,  remainders. — 
In  re  Stoeker's  Estate,  103  A.  885. 

(G)   Coadltloma  and  Reatrictlona. 

€=3642  (C!onn.)  A  testator  could  require  bene- 
ficiaries of  income  of  a  trust  to  spell  the  family 
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nnme  in  a  certain  way. — Holmes  v.  Connecticut 
Trust  &  Safe  Deposit  Co.,  103  A.  640. 
€=>644  (Conn.)  It  is  against  public  i)olicy  to 
condition  enjoyment  of  income  of  a  trust  upon 
tlie  conduct  of  a  husband  of  a  beneficiary. — 
dolmes  V.  Connecticut  Trust  &  Safe  Deposit 
Co.,  103  A.  G40. 

A  testator  could  rcquii-e  beneficiaries  of  in- 
come of  a  trust  to  refrain  from  use  of  tobacco 
and  liquor. — Id. 

(H)  Eatatea  In  Traat  and  Pon-era. 

<e=967l  (Md.)  Will  creating  trust  for  life  of 
named  beneficiaries  and  on  death  of  their  last 
survivor  providing  that  trust  should  cease  and 
fund  should  then  be  paid  over  to  college  did  not 
create  trust  in  favor  of  cJllegc,  but  was  absolute 
gift  vesting  interest  on  testator's  death. — Presi- 
dent and  Council  of  Mt.  St  Mary's  College  v. 
Williams,  103  A.  470. 

<©=672(3)  (Pa.)  Where  will  created  a  trust  for 
life  of  testators  son,  and  imposed  active  duties 
requiring  discretion  on  the  part  of  trustees,  the 
trust  was  an  active  trust,  and  would  be  sus- 
tained as  acainst  the  application  of  the  trustee 
and  the  cestui  que  trust  for  its  termination. — 
In  re  Simonin's  Kstate,  103  A.  927. 
€=3682(2)  (Pa.)  Under  will  giving  income  to 
minor  children,  and  providing  that  on  the  death 
of  all  the  estate  should  be  divided  equally  among 
their  heirs,  and  that  on  death  of  any  his  share 
should  go  to  direct  heirs  of  other  children,  the 
children  took  equitable  life  estates. — In  re  Mc- 
Kinney's  Kstate,  103  A.  i)00. 
€=687(2)  (N.J.Ch.)  A  will  creating  a.  trust 
fund,  providing  for  the  piiymeiit  of  the  principal 
when  either  of  testator's  cliiUlreu  should  die, 
leaving  issue,  construed  and  held  that  payment 
was  to  be  made  to  descendants  per  stirpes  at 
death  of  last  life  tenant— Trenton  Trust  &  Safe 
Deposit  Co.  v.  Cook,  lO?  A.  473. 
€=»687(5)  (N.J.Ch.)  Disposition  of  the  income 
under  a  trust  fund  created  by  a  will,  ijayable  to 
testator's  children  in  certain  proportions,  con- 
strued and  held  that  children  had  a  vested  in- 
terest with  enjoyment  postponed. — Trenton 
Trust  &  Safe  Deposit  Co.  v.  Cook,  103  A. 
473. 

€=»687(5)  (Pa.)  Under  will  giving  income  to 
minor  child,  and  providing  that  on  death  of  all 
the  estate  should  be  divided  equally  among  their 
heirs,  and  that  on  death  of  any  child  his  share 
should  go  to  direct  heirs  of  others,  the  estates 
of  the  contingent  remaindermen  were  legal. — In 
re  McKinney's  Estate,  103  A.  590. 
€=3691  (Md.)  A  will  making  provisions  for  re- 
mainders to  testator's  grandson  and  his  step- 
mother, and  stating  that  such  provisions  should 
not  be  deemed  to  restrict  the  proper  use  nor 
any  change  of  investment  of  interest  or  the  prin- 
cipal of  the  fund ;  in  view  of  the  fact  that  the 
property  devised  consisted  almost  exclusively  of 
stocks  and  bonds,  conferred  upon  the  life  ten- 
ants the  right  to  sell  such  property  or  to  rein- 
vest it. — Grieves  v.  Grieves,  103  A.  572. 
<c=»693(l)  (Md.)  A  codicil,  increasing  the  amount 
which  a  widow  was  entitled  to  dispose  of  hy 
will,  held  not  to  authorize  her  to  make  disposi- 
tion thereof  during  her  lifetime. — Grieves  v. 
Grieves,  103  A.  572. 

<S=»693(1)  (N.H.)  Testator's  widow,  to  whom 
he  gave  all  his  estate  during  her  life,  for  her 
comfort,  pleasure,  and  maintenance,  with  gift 
to  his  heirs  of  whatever  remained  of  it  after 
her  death,  could  nse  part  of  it  to  pay  off  mort* 
gage  on.  and  repair,  her  second  husband's 
home.— Gage  v.  O'Neill,  IQH  A.  202. 

(I)   Actlona   to   Conatrne    Wllla. 

€=>697(2)  (X.J.Ch.)  TJuder  Chancery  Act  1915, 
S  7,  claimants  of  legacy  may  bring  suit  to  have 
will  construed.— Snyder  v.  Taylor,  103  A.  390. 
<g=»697(3)  (N.J.Ch.)  Under  Chancery  Act  1915, 
i  7,  executors  umler  will  cannot  bring  suit  to 
construe  it,  where  their  only  liability  is  for  mon- 


ey claimed  by  defendants.— Snyder  v.  Taylor, 
103  A.  396. 

'VII.   BIGHTS  AND  LIABIUTIES  OF 
DEVISEES   AND    LEGATEES. 

(A)   Nature  of  Title  ana  K]sl>ta  In   Uen> 
eral. 

<l=»734(l)  (R.I.)  Where  testator  exprassly  en- 
joined trnstecs  to  retain  certain  stock,  such 
stock  could  not  be  treatwl  as  converted  into 
cash  because  of  uncertainty  of  such  investment, 
so  as  to  allow  the  life  tenant  the  interest  there- 
on.—Rhode  Island  Hospital  Trust  Co.  v.  Brad- 
ley, 103  A.  488. 

<E=»734(2)  (N.H.)  A  bequest  in  a  will  to  a  trus- 
tee for  the  benefit  of  testator's  grandchildreu 
held  not  to  contemplate  tlie  payment  of  inter- 
est on  the  legacy  before  one  year  from  testa- 
tor's death.— Fuller  v.  Gale,  103  A.  GOS. 
€=»734(6)  (N.J.Prerog.)  Under  will  devising 
sum  of  money  in  trust  to  be  invested  and  t'» 
pay  income  to  certain  person  for  life,  and  on 
her  death  directing  payment  of  principal  and 
accrued  interest  to  others  absolutely,  interest 
on  fund  began  to  run  from  one  year  after  tes- 
tator's death.— Smith  v.  Fidelity  Trust  Co., 
103  A.  697. 

i8=s>734(10)  (N.J.)  A  general  legacy,  from  the 
time  it  becomes  payable,  which  is  one  year  aftir 
death  of  the  testator,  draws  interest  at  the  lesjil 
rate.- In  re  AVadskier's  Will,  103  A.  188. 
®=>743  (N.J.)  Where  devisees  surrendered  to 
deceased  s  children  an  interest  worth  $.50.(KXt, 
to  which  devisees  were  entitled  under  will,  they 
had  right  to  impose  terms  and  conditions. — 
Kremelberg  v.  Thompson,  103  A.  523. 

(B)   Speclflo,   Demonatratlve,  and   General 
Devlaea  and  Beqneata. 

€=»754  (N.J.Cli.)  A  trust  fund  created  by 
charging  a  trust  on  bonds,  securities,  etc.,  to  bo 
selected  by  trustee  held  a  specific  legacy.— Treu- 
toii  Trust  &  Safe  Deposit  Co.  v.  Cook,  103  A. 
473. 

€=>755  (Pa.)  If  a  legacy  be  given  with  refer- 
ence to  a  particular  fund  only  as  pointing  out 
a  convenient  mode  of  payment,  it  is  considere<l 
demonstrative.- In  re  Wilson's  Kstate,  103  A. 
880. 

€=>7S6  (Pa.)  The  presumption  of  intention  is 
favorablb  to  general  legacies  in  the  first  in- 
stance, and  it  requires  clear  proof  of  a  restric- 
tive intention  to  repeal  it. — In  re  Wilson's  K.s- 
tate,  103  A.  880. 

Under  will  and  codicil  making  pecuniary  be- 
quests held  that  the  legacies  contained  in  the 
codicil  were  general. — Id. 

(E)  Abatement. 

€=>807  (Pa.)  Where  will  and  codicil  made  gen- 
eral bequests  greater  than  fund  for  distribu- 
tion, the  legatees  will  share  pro  rata. — In  re 
Wilson's  Kstate,  103  A.  880. 
€=>BII  (Pa.)  Where  charity  was  given  re- 
mainder of  fund  after  payment  of  general  lej- 
acies,  it  could  receive  nothing;  the  fund  bein? 
insuHicient  to  pay  general  legacies  in  full.— In 
re  Wilson's  Kstate,  103  A.  8S-0. 
@=>8I3  (Pa.)  A  demonstrative  legacy  given  In 
reference  to  a  particular  fund  as  a  convenient 
mode  of  payment  will  not  abate  though  fund 
should  fail.— In  re  Wilson's  Kstate,  103  A.  8^0. 

iVy  LeKaelea  Charged  on  Propertx,   Bo* 
tate,  or  lutereat. 

€=»820(1)  (N.J.Ch.)  A  trust  fund  made  a  spe- 
cific legacy  chargeable  on  the  real  and  per- 
sonal property  held  a  charge  on  the  remnant  of 
the  estate  which  had  been  depleted  before  any 
of  it  had  been  paid  into  the  trust  fund.- Tren- 
ton Trust  &  Safe  Deposit  Co.  v.  Cook,  103  A. 
47:5. 

€=»82l(3)  (Pa.)  One  may  by  will  lawfully  pro- 
vide a  life  annuity  for  his  widow  secured  by 
trust,  and  is  not  prevented  from  80  doing  l,e- 
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caus«  the  annuity  may  be  a  charge  on  land  em- 
bracpd  in  the  trust.— Denniston  t.  Pierce,  103 
A.  557. 

<H)  Void,  lApaed,   and    ForfeHed    Devia** 

and  Begneats,  and  Property  and 

Intereata  Vndlapoaed  of. 

<g=3849  (N.J.Cb.)  Where  testator  has  Riven  a 
legacy  to  his  brother,  who  predeceased  him, 
leaving  a  widow  and  two  children  bis  sole  de- 
scendants who  survived  testator,  the  widow 
takes  no  share  in  the  legacy  under  Wills  Act, 
i  22.-Beardsley  v.  Wright,  103  A>  809. 
^=9855  (Pa.)  Where  testamentary  gifts  to 
charities  were  void,  property  so  devised  vested 
in  widow  and  daughter  under  the  intestate  laws, 
and  the  testamentary  gifts  to  them  merged 
with  the  interests  given  them  under  intestate 
laws.— Patterson  v.  Reed.  103  A.  735. 
<e=>858(2)  (N..T.Ch.)  Where  testator  gives  a 
legacy  to  a  brother,  who  predeceases  him,  leav- 
ing a  widow  and  two  children  surviving  tes- 
tator, the  residuary  legatee  can  receive  none 
of  the  estate  under  Wills  Act,  i  22.— Bcardsley 
V.  Wright,  103  A.  809. 

€=5858(2)  (Pa.)  Under  the  common-law  rule  as 
changed  by  Act  June  4,  1879  (P.  L.  88),  lapsed 
devises  and  legacies  pass  into  the  residue. — 
Patterson  v.  Reed.  lOJ  A.  735. 

WITNESSES. 

See  Appeal  and  PJrror,  €=>971.  1048;  Crim- 
inal I^w,  «=s>656.  824,  1170%;  Evidence; 
Perjury;    Trial,  <g=>20.   140. 

II.   COMPETENCT. 

(A)   Capacity    and    <taallllcatiana    In    Gen- 
eral. 

<Ss>53(3)  (DeI.O.&T.)  A  husband  charged  with 
the  murder  of  his  child  cannot,  by  a  claim  of 
privilege,  prevent  bis  wife  from  testifying  for 
the  state;  Rev.  Code  1915,  §  4216,  making  her 
testimony  competent. — State  v.  Jaroslowski, 
103  A.  657. 

^=>56(.3)  (Pa.)  In  scire  facias  sur  mortgage, 
the  mortgagor's  husband,  who  had  acted  as  her 
agent  and  signed  ail  the  papers  in  her  interest, 
was  a  competent  witness  to  show  what  was  said 
and  done  when  contract  or  paper  relating  to 
mortgage  was  executed. — Galligan  v.  Heath, 
103  A.  87S. 

<S=>60(1)  (N.J.Ch.)  It  is  not  objectionable, 
though  somewhat  unusual,  for  the  petitioner 
in  a  divorce  suit  to  subpoena  the  defendant  to 
testify.— McCauley  v.  McCauley,  103  A.  20. 

(C>  Teatimonr  of  Partlea  or  Peraona  In- 
tereated,  for  or  asalnat  Repreaentn- 
ttTea,  SarviTora,  or  Saeeeaaora  in  Ti- 
tle or  Intereat  ot  Peraoas  Dcocaaed  or 
Incompetent. 

€=»  144(3)  (Pa.)  To  disqualify  •  surviving 
party  to  a  contract  from  testifying,  he  must 
also  have  an  interest  adverse  to  the  right  of 
the  deceased  party,  it  being  the  adverse  inter- 
est and  not  the  adverse  testimony  that  dis- 
qnalifies  a  witness. — In  re  Edmundson's  Es- 
tate, 103  A.  277. 

®:»I44(6)  (Pa.)  Where  one  conveys  real  es- 
tate on  grantee's  express  oral  promise  to  pay 
grantor's  daugbter  the  amount  received  from 
subsequent  sale  of  the  property  and  grantee 
dies  without  performing  promise,  grantor  may 
testify  in  behalf  of  beneficiary's  claim  against 
grantee's  estate.— In  re-  Edmundson's  EiState, 
103  A.  277. 

«=3l50(3)  (Pa.)  In  ejectment,  where  both 
parties  claimed  by  adverse  possession,  defend- 
ant and  his  wife  held  incompetent  under  Act 
May  23,  1887  (P.  L.  159)  g  5,  cl.  (e),  to  testify 
as  to  anything  occurring  in  lifetime  of  deceas- 
ed mother  of  plaintiffs  claiming  under  her. — 
Reap  V.  Dongher,  103  A.  1014. 


®=3lS9(2)  (RI.)  Life  tenant  under  wiU  could 
not  testify  to  testator's  expressed  intention  of 
giving  her  income  from  certain  stocks,  dividends 
on  which  represented  extinguishment  of  princi- 
pal, where  the  testator  failed  specifically  to 
devise  such  income  to  her. — Rhode  Island  Hos- 
pital Trust  Co.  T.  Bradley,  103  A.  486. 
<3=»I78(3)  (N.J.)  Where  plaintiff,  in  an  action 
to  recover  on  alleged  contract  with  defendant's 
intestate,  made  a  statement  of  what  deceased 
had  said  in  relation  thereto,  which  was  a  direct 
response  to  question  of  defendant's  counsel, 
held,  that  defendant  waived  the  rule  of  evidence 
set  forth  in  Evidence  Act,  f  4.— Messenger  v. 
Paterson  Savings  Inst,  103  A.  178. 

m.  EXAMmATioir. 

(A)  Taking  Teatlntonr   Im  General. 

<&=9236(4)  (Md.)  Just  what  the  question,  "Bas- 
ing your  judgment  on  your  actual  knowledge  of 
tliis,"  etc.,  refers  to,  not  being  clear,  refusal  to 
permit  it  to  be  answered  cannot  be  said  to  be 
error.— Jackson  y.  Sbawinigan  Electro  I'roducts 
Co.,  103  A.  453. 

®='240(3)  (Pa.)  A  leading  question  is  one 
which  suggests  to  the  witness  the  answer  de- 
sired, but  that  it  is  categorical  and  may  he 
answered  either  yes  or  no  does  not  necessarily 
make  it  leading,  provided  it  is  not  so  framed 
as  to  indicate  the  answer  desired.— Waltosh  v. 
Pennsylvania  R.  Co.,  103  A.  56. 
^=s>240(4)  (Pa.)  In  action  for  injury  when 
struck  by  a  train  at  a  crossing,  question  to 
plaintiff,  "Did  you  listen  for  a  train  coming 
down,"  held  not  objectionable  as  a  leading  ques- 
tion.- Waltosh  v.  Pennsylvania  R.  Co.,  103 
A.  55. 

In  action  for  injury  when  struA  by  train  at 
crossing,  a  question  to  plaintiff's  witness,  "Were 
you  in  a  position  where  you  could  have  heard 
the  whistle  if  it  had  been  blown,"  did  not  in- 
dicate the  answer  desired,  and  was  not  leading. 
-Id. 

$=s>255(5)  (Md.)  On  issue  of  good  health  ot  de- 
cedent physician  could  use  properly  authenticat- 
ed photographic  copy_  of  medical  examination  of 
deceased  attached  to  insurance  policy  and  signed 
by  the  physician  to  refresh  his  memory.— City 
of  Baltimore  v.  SUte,  103  A.  426. 

rv.   CItEI>IBII.XTT,  mPEAOHMENT, 
CONTRADICTIOir,  AMB  COR- 
ROBORATION. 
(A)  In  General. 

$=33 11  (R.I.)  Where  it  appeared  from  a  wit- 
ness' testimony  that  he  did  not  understand 
questions  asked,  trial  judge  was  warranted  in 
disregarding  his  testimony. — Paster  v.  Berry, 
103  A.  781. 

(B)   Character  and  Coadnet  of  WItneas. 

«=>344(2)  (Md.)  Prosecutrix  in  bastardy  trial 
could  not  be  impeached  by  showing  her  prior 
pregnancy  by  another. — Jones  v.  State,  103  A. 
459. 

(C)  Intereat  and  Blaa  of  -Wltneaa. 

®=3376  (N.J.)  In  prosecution  for  homicide  by 
surgical  malpractice,  while  it  was  competent, 
as  disclosing  the  interest  of  the  witness,  for  de- 
fendant to  show  the  indictment  of  his  codefend- 
ant,  who  was  a  witness  against  him,  the  state 
could  then  show  the  relation  between  the  two 
indictments.— SUte  v.  Toung,  103  A.  173. 

(D)   Inconalatent   Statementa    by    Witaeas. 

€=9367  (R.I.)  In  action  on  written  contract, 
where  defendant's  general  manager  was  testi- 
fying, he  could  be  cross-examined  for  purposes 
of  impeachment  as  to  a  prior  written  agree- 
ment, not  in  suit,  relating  to  the  same  subject- 
matter,  though  such  testimony  was  not  admisai- 
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ble  for  contradictiDK  or  modifyiog  the  a^ee- 
ment  sued  upon.— Boudreau  v.  Hand  Brewing 
Co.,  103  A.  712. 

(B)   CoBtradlodoa  and  C«rrobor<ttion  of 
WItneas. 

®=»40S(1)  (Me.)  In  action  for  injuries  in  col- 
Itaion  with  train,  where  engineer  testified  con- 
cerning speed  of  train,  and  necessity  of  low 
speed  in  order  to  stop  at  ntation,  evidence 
coutriidicting  him  as  to  the  necessary  limit  of 
speed  held  properly  excluded.— Avery  v.  Thomp- 
son, 103  A.  4. 

4=»405(1)  (Me.)  In  a  prosecution  for  murder, 
testimony  of  a  witness  held  properly  admitted 
to  contradict  denial  by  accused  of  conversations 
claimed  to  be  immaterial  and  collateral.— State 
V.  Priest,  103  A.  35». 

WORDS  AND  PHRASES. 

"Abandonment."— Pattison    v.    Pattison    (Md.) 

103  A.  977. 
"Accident."— Walsh  v.  River  Spinning  Co.  (R. 

I.)  103  A.  1023. 
"Action   of  tort."— Cochran  v.  I^ton   (N.  H.) 

108  A.  C58. 
"Advancement." — In  re  Whitehead's  Estate  (Pa.) 

103  A.  502. 
"After  the  injury."— McKenna's  Case  (Me.)  103 

A.  69. 
"Agent."— Simmons'  Case  (Mc.)  lOSi  A.  68. 
"All  personal  property."— City  of  llyattsville  v. 

Chesapeake  &  Potomac  Telephone  Co.  (Md.) 

103  A.  133. 
"Alter."— Armour  &  Co.  v.  Kew  I'ork,  N.  H.  & 

11.  R.  Co.  (R.  I.)  103  A.  1031. 
"Any    person." — Citv    of   Providence   v.   Paine 

(R.  I.)   im  A.  786. 
"Apparatus."— McClintock  &  Irvine  Co.  v.  jEtna 

Explosives  Co.  (Pa.)  103  A.  622. 
"Arising  in  coarse  of  employment."— Siglin  v. 

Armour  &  Co.   (Pa.)   103  A.  i»l. 
"Arising  out  of  and  in  course  of  employment.'' 

— Mounuin  Ice  Co.  v.  McNeil  (N.  J.)  lOIS  A. 

184;   Dixon  v.  Andrews  (>'.  J.  Sup.)  103  A. 

410. 
"Arising   out    of   employment"— Jacquemin    v. 

Turner  &  Seymour  Mfg.  Co.  (Conn.)  10;i  A. 

115. 
"Assured."— Armour  &  Co.  v.  New  York,  X.  H. 

&  H.  R.  Co.  (R.  I.)  103  A.  1031. 
"Bargain  and  delivery."— Webber  t.  Granville 

Chase  Co.   (Me.)  103  A.  13. 
"Beneficial  association."— Lafferty  v.   Supreme 

Council  Catholic  Mut.  Ben.  Ass'n  (Pa.)  103 

A.  280. 
"Bill  of   particulars."— Forbes  v.   Benson    (R. 

I.)  103  A.  2-2H. 
"Brakeman."— Public    Service    Commission    v. 

Baltimore  &  O.  R.  Co.  (Pa.)  103  A.  724. 
"Burglary."— Downs  v.  New  Jersey  Fidelity  & 

Plate  Glass  Ins.  Co.  of  Newark  (N.  J.)  103 

A.  205. 
"Business  corporation."— City  of  Hyattsville  t. 

Chesapeake  &  Potomac  Telephone  Co.  (Md.) 

103  A.  13.3. 
"Casual  employe."- Boyle  v.  Mahoney  &  Tiemey 

(Conn.)  103  A.  127. 
"Change  of  domicile."— In  re  Barclay's  Estate, 

(Pa.)  103  A.  274. 
"Charitable  Rift."— Monaghan  v.  Joyce  (Del.  Ch.) 

103  A.  582. 
"Charitable  use."— Uhode  Island  Hospital  Trust 

Co.  v.  Benedict  (H.  I.)  103  A.  146. 
"Charit.v."— While  v.   City   of   Newark   (N.   J. 

Ch.)  laS  A.  1042. 
"Cheating  by  false  pretenses."— State  v.  Kerr 

(Me.)  103  A.  585. 
"Claim.''— Corbin  v.  Townshend  (Conn.)  lOJ  A. 

647. 
"Collusion."— MeCauley    v.    McCauley    (N.    J. 

Ch.)  103  A.  20. 
"Conditions."— Williams  v.  Notopolos  (Pa.)  103 
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WORK  AND  LABOR. 

See  Guardian  and  Ward,  ®=s>69:  Mechanics' 
liens. 

€s»l4(l)  (N.J.Sup.)  Though  plaintiff  could  re- 
cover damages  as  for  breach  of  contract,  if  de- 
fendant prevented  performance  by  plaintiff,  he 
was  not  entitled  to  recover,  on  quantum  meruit 
on  his  own  voluntary  failure  to  perform. — Mac- 
Pherson  t.  Mackay,  103  A.  36, 

9s»l4(l)  (R.I.)  Where  plaintiff  was  prevented 
from  completing  a  contract  for  work  and  labor 
by  misconduct  of  the  other  party,  he  was  en- 
titled to  recovery  in  indebitatus  assumpsit  for 
damages  occasioned  by  such  conduct. — Boston 
Floor  Mach.  Co.  v.  LooCf,  103  A.  626. 

WORKMEN'S  COMPENSATION  ACT. 

See  Constitutional  Law,  «s»148;  Master  and 
Servant,  «s>347-419. 

WORKMEN'S    COMPENSATION    AID 
BUREAU  ACT. 

See  Constitutional  Law,  ^=>148;  Master  and 
Servant,  ^s>347. 

WRITING. 

See  Trial,  <S=»224, 

WRITS. 

See  Attachment;  Execution;  Garnishment: 
Habeas  Corpus;  Injunction;  Mandamus; 
Process;    Quo  Warranto;    Replevin. 

Of  error,  see  Appeal  and  Error. 
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